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V. 

JAMES  S.  SHEFFIELD  et  aU 

KentwOeg  Court  of  Appeals — Fetruary  22,  lOlS, 
(179  Ky.  442,  200  S.  W.  940.) 

Timber  —  reservation  of  —  successive  grants  of  right  to  remove. 

1.  One  who  in  a  conveyance  of  real  estate  reserves  to  himself,  his  heirs 
and  assigns,  the  timber  upon  the  property,  without  limitation  as  to  time 
for  removal,  may,  in  case  his  first  grantee  of  the  timber  does  not  remove 
it  within  the  time  limited  in  his  grant,  extend  the  time  for  removal,  and 
the  failure  to  remove  within  the  first  limitation  does  not  vest  the  title  in 
the  owner  of  the  soil. 

iSee  note  on  this  question  heginmng  on  page  41.] 

Evidence  —  parol  —  to  contradict  Receiver  —  right  to  —  absence  of  in- 
writing,  terest. 

2.  Parol  evidence  is  not,  in  the  ab-  8.  The  owner  of  the  soil  has  no 
sence  of  fraud  or  mistake,  admissible  right  to  a  receiver  to  take  possession 
to  show  that  one  reserving  title  to  the  of  the  timber,  the  right  to  cut  which  is 
timber  when  conveying  real  estate  claimed  by  a  stranger,  if  such  owner 
agreed  to  remove  it  within  a  year  or  has  no  right  or  title  to,  lien  upon,  or 
two.  interest  in,  such  timber. 

[See  10  R.  C.  L.  1016.]  [See  23  R.  C.  L.  15.] 


Appeal  by  defendants  from  an  order  of  the  Circuit  Court  for  Breathitt 
County  appointing  a  receiver  to  take  possession  of  certain  timber,  in  a 
suit  to  enjoin  the  cutting  and  removal  of  such  timber.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
IB  A.L.R.— 1. 
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Messrs.  Samuel  H.  Hurst  and  E.  C. 
Hyden  for  appellants. 
Mr.  W.  L.  Kash  for  appellees. 

Hurt,  J.,  delivered  the  opinion  of 

the  court: 

On  March  21,  1917,  the  appellees 
Caroline  Sheffield  and  her  husband, 
James  S.  Sheffield,  Clay  Sheffield, 
Ben  Sheffield,  Morton  Sheffield,  Lulu 
Pence,  and  Delia  Rose,  children  of 
Caroline  and  James  S.  Sheffield,  and 
with  the  two  last  named  of  whom 
their  husbands,  Logan  Pence  and 
Robert  Rose,  joined,  brought  this 
action  in  equity  in  the  Breathitt  cir- 
cuit court  against  the  appellants, 
Samuel  H.  Gabbard,  G.  D.  Heirony- 
mous,  and  James  F.  West.  The 
causes  of  action  were  set  out  in  the 
petition  in  three  paragraphs.  In 
the  first  the  appellees  alleged  that 
they  were  the  owners  and  in  the  ac- 
tual possession  of  two  certain  tracts 
of  land,  and  all  of  the  timber  trees 
growing  and  bei^ig  theireon,  and  all 
of  the  logs,  railroad  ties,  and  lumber 
thereon,  and  that  without  right  and 
against  their  will  and  consent  the 
appellants  had  entered  upon  the 
lands  and  cut  down  many  trees,  and 
were  engaged  in  removing  from  the 
lands  logs,  railroad  ties,  and  lumber 
which  had  been  made  from  the  trees, 
and  converting  same  to  their  own 
use,  aiid  depriving  the  appellees  of 
their  ownership  of  same,  and  were 
threatening  to  cut  and  remove  all 
of  the  trees  from  the  lands,  and  to 
convert  them  to  their  own  use.  The 
appellees  alleged  certain  grounds 
for  an  injunction,  and  prayed  that 
the  appellants  be  enjoined  from 
further  cutting  and  removing  the 
trees,  ties,  or  timber  made  from 
them  from  the  land.  By  a  second 
paragraph  it  was  averred  that  the 
appellants  had  removed  from  the 
lands  and  converted  to  their  own 
use  certain  logs,  ties,  and  lumber 
since  the  18th  day  of  February, 
1917,  and  asked  a  recovery  of  their 
value.  A  third  paragraph  averred 
that  appellants,  previous  to  Febru- 
ary 18, 1917,  while  engaged  in  haul- 
ing logs  from  the  lands,  and  in  the 
manufacture  of  same  into  lumber 
upon  the  grounds,  had  unreasonably 


misused  the  lands,  and  thereby  re- 
duced their  vendible  value  in  the 
sum  of  $500,  and  prayed  for  a  re- 
covery of  that  sum  upon  that  ac- 
count. 

All  of  the  averments  of  the  peti- 
tion were  denied  by  answer,  except 
•the  ownership  of  the  surface  of  the 
lands  by  the  appellees,  and,  in  turn, 
the  appellants  averred  that  they 
were  the  owners  of  the  timber,  the 
railroad  ties,  and  the  lumber  made 
from  the  timber  trees,  and  were  the 
owners  of  the  right  of  ingress  and 
egress  to  and  from  the  lands  and 
over  the  same,  and  the  right  to  make 
tramroads  and  to  enter  upon  the 
lands  with  machinery  for  the  pur- 
pose of  cutting,  removing,  and 
manufacturing  the  timber  trees  into 
such  products  as  they  desired,  as 
well  as  to  build  houses,  stables,  and 
roads  over  the  land  which  were  rea- 
sonably necessary  to  the  cutting, 
manufacturing,  and  removal  of  the 
timber  from  the  land,  and  were  the 
owners  of  the  privilege  so  to 'do, 
until  the  18th  day  of  February, 
1918.  The  affirmative  averments  of 
the  answer  were  denied  by  a  reply. 
On  the  11th  day  of  April,  1917,  up- 
on the  motion  of  the  appellees  and 
over  the  objection  of  the  appellants, 
the  court  appointed  a  receiver  in  the 
action,  and  directed  him  to  forth- 
with take  into  his  possession  all  of 
the  timber  trees  upon  the  land,  both 
standing  and  down,  the  railroad 
ties,  tie  cuts,  and  all  the  timber 
made  from  the  trees,  and  to  make  an 
appraisement  and  to  report  to  the 
court  all  of  the  trees  which  were 
down,  saw  logs,  railroad  ties,  and 
timber.  The  appellants  excepted  to 
•the  judgment  of  the  court,  and 
prayed  an  appeal  to  this  court  from 
the  order  appointing  the  receiver. 

The  only  question  for  determina- 
tion here  is  the  soundness  of  the 
judgment  of  the  court  in  appointing 
a  receiver,  and  putting  the  timber 
trees,  logs,  and  manufactured  prod- 
ucts in  controversy  into  his  charge, 
but  the  decision  of  this  question 
makes  necessaty  a  consideration  of 
the  facts,  in  order  to  ascertain 
whether  the  appellees,  upon  whose 
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motion  the  receiver  was  appointed, 
have  shown  that  they  have,  or  prob- 
ably have,  "a  right  to,  a  lien  upon, 
or  an  interest  in,"  the  property  in 
controversy,  which  would  justify 
the  court  in  taking  the  property 
from  the  possession  and  control  of 
the  appellants,  and  withholding  it 
from  their  use  and  control  during 
the  pendency  of  the  action.  If  ap- 
pellees failed  to  show,  in  the  lan- 
guage of  §  298,  Civil  Code  of  Prac- 
tice, that  they  had,  or  probably  had, 
"a  right  to,  a  lien  upon,  or  an  in- 
terest in,  any  property"  in  contro- 
versy, the  court  was  in  error  in  put- 
ting it  into  the  possession  of  its 
receiver,  and  taking  the  use  and  con- 
trol of  it  from  the  owners. 

The  undisputed  facts,  as  de- 
veloped by  the  evidence  upon  the 
motion  for  the  appointment  of  a  re- 
ceiver, are  as  follows: 

James  S.  Sheffield  was  the  owner 
in  fee  of  the  lands,  and  transferred 
them  to  one  Nathan  Day  by  what 
appeared  to  be  a  deed  conveying  the 
title  to  Day.  Thereafter  Sheffield 
sold  and  conveyed  the  lands  to  one 
C.  J.  Little.  Day  sought  possession 
of  the  lands  under  his  deed,  but 
after  considerable  litigation  the 
deed  which  Day  held  was  adjudged 
to  be  a  mortgage.  In  this  litigation 
the  deed  from  Sheffield  to  Little 
was,  for  some  reason  which  the  rec- 
ord does  not  show,  set  aside,  but  he 
had,  previous  to  that  time,  paid  all 
or  a  portion  of  the  consideration 
for  the  conveyance  of  the  lands  to 
him.  Sheffield  also  became  indebted 
to  Little  on  account  of  funds  fur- 
nished by  Little  for  the  benefit  of 
Sheffield  during  the  litigation  with 
Day.  Thereafter,  on  the  11th  day  of 
April,  1906,  Sheffield  and  Little  en- 
tered into  a  transaction  by  which, 
in  consideration  of  the  sum  of 
$3,600,  as  expressed  in  the  deed, 
Sheffield  and  wife  conveyed  the  lands 
to  Little.  The  $3,600  which  Little 
was  to  pay  Sheffield  for  the  lands 
was  made  up,  in  part,  of  the  amount 
of  the  Day  mortgage  lien  upon  the 
lands  and  the  sums  which  Sheffield 
o-vved  Little  in  the  way  of  the 
amounts  he  had  formerly  paid  for 
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the  land,  and  the  sums  expended  by 
Little  for  the  benefit  of  Sheffield  in 
the  litigation  with  Day.  The  debt 
to  Day  and  the  sums  Sheffield  owed 
Little  amounted  together  to  the  sum 
of  $2,800,  which  left  Little  owing 
Sheffield  the  sum  of  $800  upon  the 
purchase  price  of  the  lands.  The 
$800  was  paid  by  Little  at  the  same 
time  the  land  was  conveyed  to  him, 
by  executing  a  deed  of  conveyance 
to  Caroline  Sheffield,  the  wife  of 
James  S.  Sheffield,  and  her  children. 
Clay,  Ben,  Morton,  Lulu,  and  Delia 
Sheffield,  by  which  he  conveyed  to 
them  the  lands,  with  a  title  of  gen- 
eral warranty,  but  excepted  from 
the  effect  of  the  conveyance,  and  re- 
served to  himself  and  his  heirs  for- 
ever, all  the  timber,  coal,  oil,  gases,, 
and  all  other  mineral  substances, 
clays,  etc.,  and  subterraneous  prod- 
ucts of  any  and  all  kinds  in,  upon, 
and  under  the  lands,  together  with 
the  customary  rights  of  ingress  and 
egress  for  the  purpose  of  obtaining, 
manufacturing,  and  removing  the 
excepted  things.  At  the  same  time 
Little  and  Caroline  Sheffield  entered 
into  a  written  contract  by  which 
they  agreed  that  in  order  to  more 
clearly  state  the  rights  which  Little 
retained  in  the  timber  upon  the  land, 
it  was  agreed  that  the  grantees  in 
the  deed  were  to  have  the  privilege 
of  using  such  of  the  coal  as  they 
desired  for  domestic  purposes,  and 
the  right  to  cut  and  use  any  of  the 
timber  trees  under  10  inches  in  di- 
ameter, necessary  for  rails  for  fenc- 
ing purposes,  and  any  of  the  timber 
not  merchantable  for  fuel.  On  the 
18th  day  of  February,  1907,  Little 
sold,  and  by  a  deed  of  that  date  con- 
veyed, to  the  Parkersburg  Tie  & 
Timber  Company  all  of  the  timber 
of  every  kind  and  description  stand- 
ing, lying,  or  being  upon  the  lands, 
together  with  the  right  of  ingress 
and  egress  to  and  from  and  over 
the  lands  to  remove  the  timber,  and 
further  provided  in  the  deed  that  the 
vendee  should  have  a  period  of  ten 
years  from  that  date  in  which  to  cut 
and  remove  the  timber.  Thereafter 
the  Parkersburg  Tie  &  Timber  Com- 
pany sold  and  conveyed  its  property 
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and  tights  under  the  deed  to  an- 
other, and  thereafter  it  passed 
through  the  hands  of  several  pur- 
chasers until  it  became  the  property 
of  the  appellants.  Each  of  the  con- 
veyances, as  well  as  the  one  to  the 
appellants,  limited  the  time  for  the 
removal  of  the  timber  to  not  later 
than  the  18th  day  of  February, 
1917,  the  time  within  which  it  was 
to  be  removed  under  the  deed  from 
Little  to  the  Farkersburg  Tie  & 
Timber  Company.  .The  appellants 
began  operations  upon  the  lands  in 

1916,  but  finding  that  they  would 
not  be  able  to  finish  the  removal  of 
the    timber    before    February    18, 

1917,  the  time  limit  fixed  in  the  deed 
to  them,  they  entered  into  a  contract 
with  Little,  who,  for  a  consideration 
of  $100,  sold  to  them  the  right  to 
continue  and  remove  the  timber  at 
any  time  before  the  18th  day  of  Feb- 
ruary, 1918,  and  provided  in  the 
deed  executed  to  them  that  they 
could  exercise  the  right  to  enter  and 
remove  the  timber  to  the  extent  of 
the  terms  of  the  exception  in  the 
deed  from  him  to  Caroline  Sheffield 
and  children,  of  date  April  11, 1906. 

It  seems  from  the  petition  that 
appellees  concede  the  right  of  appel- 
lants to  enter  upon  the  land  and  ex- 
ercise the  rights  in  regard  to  the 
cutting,  manufacture,  and  removal 
of  the  timber,  as  expressed  in  the 
exception  contained  in  the  deed 
from  Little  to  them,  of  date  April 
11,  1906,  up  and  until  February  18, 
1917,  the  time  fixed  by  Little  in  his 
deed  to  his  original  vendee  for  the 
removal  of  the  timber,  but  deny  his 
authority  to  sell  or  convey  an  ex-r 
tension  of  time  to  appellante  beyond 
that  date  for  the  removal  of  the  tim- 
ber, and  insist  that,  Little  having 
sold  his  entire  interest  in  the  timber 
and  limited  the  time  for  its  removal, 
■when  that  time  expired,  if  any 
timber  had  not  been  removed,  it  be- 
came the  property  of  the  appellees 
as  the  owners  of  the  soil,  and  would 
Tiot  be  the  property  of  Little,  who 
was  the  appellants'  remote  vendor 
of  the  timber. 

This  makes  it  necessary  to  deter- 
mine what  estate  Little  had  in  the 


land  by  virtue-  of  the  deed  executed 
to  him  by  Sheffield  and  wife  on 
April  11,  1907,  and  the  deed  which 
he  executed  to  appellees  on  the  same 
date.  The  deed  from  Sheffield  and 
wife  to  Little,  considered  alone, 
vested  him  with  the  fee-simple  title 
to  all  of  the  lands  embraced  by  it 
and  to  every  constituent  part  of  it. 
Holding  title  to  all  of  the  lands  in 
fee,  he  could  sell  and  convey  such  an 
estate  in  them  as  he  chose,  and  ex- 
cept such  an  estate  out  of  them  as 
he  chose,  and  retain  the  title  to  the 
excepted  portion  in  himself.  This 
much  is  conceded,  but  it  is  insisted 
that  the  deeds  and  the  written  con- 
tract between  Little  and  Caroline 
Sheffield  and  children  were  all  made 
at  the  same  time,  and  were  all 
emanations  of  one  contract,  and 
only  express,  different  phases  and 
conditions  of  the  same  contract,  and 
should  be  construed  together  as 
making  one  contract,  and  when  so 
construed  it  was  a  sale  by  Sheffield 
to  Little  of  the  timber,  coal,  oil, 
gases,  clays,  and  other  subterrane- 
ous products  in  the  land,  and  that  in 
the  sale  of  the  timber  it  was  con- 
templated that  it  should  be  severed 
from  the  surface  immediately,  and 
for  that  reason  that  the  timber  was 
converted  into  personalty,  and,  there 
being  no  time  fixed  in  the  deed  when 
it  would  have  to  be  removed  from 
the  land,  it  would  have  to  be  re- 
moved within  a  reasonable  time,  or 
else  it  would  become  again  real 
property  and  the  ownership  fixed  in 
the  owners  of  the  soil,  and  Little, 
by  the  sale  of  it  to  his  vendee,  had 
fixed  ten  years  from  the  date  of  his 
sale  as  the  reasonable  time  contem- 
plated for  its  removal,  and,  the  tim- 
ber not  having  been  removed  within 
that  time,  the  right  of  Little  or  any 
vendee  of  his  to  remove  it  had  been 
lost,  and  for  that  reason  he  was 
without  authority  to  sell  to  appel- 
lants an  extension  of  time  for  the 
removal  of  the  timber  beyond  the 
time  fixed  by  him.  Upon  the  other 
hand,  it  is  contended  for  appellants 
that  Little  was  the  owner  of  the 
timber,  and  that,  as  such,  it  was  an 
estate  in  real  estate,  and  when  he 
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made  a  sale  of  it,  and  fixed  the  limit 
of  ten  years  in  which  the  vendee 
should  remove  it,  that  it  was  a  sale 
of  only  so  much  of  the  timber  as 
was  removed  within  that  period, 
and  any  timber  remaining  after  that 
period  had  expired  was  the  prop- 
erty of  Little,  and,  being  such  own-p 
er,  he  had  the  right  to  give  the  ap- 
pellants an  extension  of  time  in 
which  to  cut  and  remove  it. 

Whether  the  two  deeds  were  the 
expression  of  one  contract  only,  or 
whether  the  evidence  of  two  distinct 
'  contracts,  it  seems  to  be,  under  the 
peculiar  facts  of  this  case,  immaterir 
al.  If  one  separate  transaction,  the 
deed  from  Little  to  the  appellees 
was  that  of  an  owner  of  the  land 
selling  and  "conveying  to  a  vendee  a 
certain  estate  in  the  lands,  and  ex- 
cepting and  retaining  for  himself 
another  and  distinct  estate  in  the 
lands,  and  of  this  there  can  be  no 
doubt.  If  both  deeds  are  to  be  con- 
sidered as  one  transaction  and  the 
outgrowth  of  one  contract,  it  is 
very  clear  that  the  parties  by  the 
contract  intended,  to  vest  the  title 
to  all  of  the  lands,  and  everything 
which  went  to  make  up  the  lands,  in 
Little,  and  to  place  him  in  the  posi- 
tion of  an  owner,  with  power  to  sell 
and  convey  the  surface  of  the  land, 
and  except  from  the  sale,  and  not 
convey,  the  timber  upon  the  8UJ*face, 
nor  the  coal,  oil,  gases,  clays,  etc., 
beneath  the  surface,  and  thus  retain 
the  title  thereto. 

The  essential  thing  in  construing 
a  contract  is  to  determine  from  it, 
if  the  writing  is  unambiguous,  the 
intention  of  the  parties,  and,  when 
the  intention  is  ascertained,  to  en- 
force its  provisions  according  to  such 
intention.  If  the  intention  of  the 
parties  was  not,  as  above  stated,  to 
vest  the  entire  estate  in  the  lands  in 
Little,  as  one  of  the  elements  of  the 
contract,  there  was  no  reason  for 
the  conveyance  of  the  lands  in  their 
entirety  to  Little,  as  the  Shefiields 
could  have  conveyed  to  him  the 
things  excepted  by  him  in  the  con- 
veyance by  him  to  them,  and  put 
such  limitations  as  to  time  upon  his 
right  to  cut  and  remove  the  timber 
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as  they  should  agree  upon,  as  well 
as  any  other  conditioins  agreed  to, 
it  being  the  intention  of  the  parties 
that  Little  should  occupy  the  status 
of  a  title  holder  to  the  lands  in  their 
entirfety,  and  in  the  deed,  which  he 
executed  to  appellees  for  the  surface 
of  the  lands,  should  be  in  the  posi- 
tion of  title  holder,  and  not  in  the- 
position  of  a  purchaser.  The  deed 
executed  by  him  to  appellants  can 
only  be  considered  as  the  act  of  the 
owner  of  the  entire  estate,  which 
Sheffield  had  made  him,  and  a  con- 
veyance by  him  to  the  appellees  of  a 
certain  estate  in  the  lands,  and  an 
excepting  by  him  of  the  interests  in 
the  lands  which  were  excepted  from 
the  operation  of  the  deed. 

That  an  estate  in  lands  may  be 
divided  by  the  owner,  and  separate 
estates  carved  out  of  different  ele- 
ments which  go  to  make  up  the 
lands,  there  is  no  doubt.  One  may 
be  the  owner  of  the  surface  of  the 
land,  another  the  trees  standing  up- 
on it,  and  another  the  minerals  un- 
der tiie  surface,  and  all  of  them  be 
the  owners  of  lands.  In  Kincaid  v. 
McGowan,  88  Ky.  91, 13  L.R.A.  289, 
4  S.  W.  802,  it  was  said :  "Minerals 
in  place  are  land.  They  are  subject 
to  conveyance.  The  surface  right 
may  be  in  one  man,  and  the  miner^ 
right  in  another.  Both  in  such  a 
case  are  landowners.  They  own 
separate  and  distinct  corporeal  here- 
ditaments. .  .  .  The  owner  of 
land  may  convey  a  surface  estate  in 
fee  in  it,  and  reserve  to  himself  an 
estate  in  fee  in  the  minerals,  or  any 
particular  species  of  them,  in  which 
case  the  vendee  holds  a  distinct  and 
separate  estate  in  the  suriace,  or 
soil,  and  the  vendor  holds  a  distinct 
and  separate  estate  in  the  minerals. 
By  this  severance  each  estate  is  sub- 
ject to  the  laws  of  descent,  of  devise, 
of  conveyance." 

This  doctrine  has  been  approved 
by  this  court,  and  in  Hays  v.  Wicker, 
161  Ky.  706,  171  S.  W.  447,  and  in 
Webb  V.  Webb,  178  Ky,  152,  198  S. 
W.  736,  was  applied  to  an  estate  in 
lands  consisting  of  the  standing  tim- 
ber trees  thereon  as  a  distinct  and 
separate  estate  from  the  surface  of 
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the  lands.  In  13  Cyc.  651,  the  text 
is :  "But  an  estate  in  inheritance  is 
created  by  a  grant  to  one,  his  heirs 
and  assigns,  of  all  timber  standing 
and"  growing  in  a  close,  forever, 
with  the  right  at  any  time  to  fenter 
and  remove  the  same." 

If  an  estate  of  inheritance,  dis- 
tinct and  separate  from  the  surface 
of  the  land,  can  be  created  in  the 
ownership  of  trees  standing  upon 
the  land  by  a  grant,  there  is  no  log- 
ical reason  why  an  owner  of  land 
may  not  sell  and  convey  the  land, 
excepting  the  timber  trees  from  the 
conveyance,  and  thus  retain  the 
ownership  of  them,  and  an  inherita- 
ble estate  be  created  out  of  them, 
distinct  and  separate  from  the  other 
•constituent  elements  of  the  land, 
.and  so  doing  remain  the  owner  of 
an  estate  in  land,  as  standing  trees 
are  real  estate,  unless  they  have  been 
sold  with  the  intention  of  an  imme- 
diate severance  from  the  soil.  Dils 
V.  Hatcher,  24  Ky.  L.  Rep.  826,  69 
S.  W.  1092;  Asher  Lumber  Co.  v. 
€omett,  23  Ky.  L.  Rep.  602,  63  S. 
W.  974;  Bell  County  Land  &  Coal 
Co.  v.  Moss,  30  Ky.  L.  Rep.  6,  97  S. 
W.  354;  Byassee  v.  Reese,  4  Met. 
372,  83  Am.  Dec.  481;  Tilford  v. 
Dotson,  106  Ky.  755,  51  S.  W.  583; 
Cain  V.  McGuire,  13  B.  Mon.  341; 
Oates  V.  Yeargin,  —  Ky.  — ,  115  S. 
W.  794;  Moss  v.  Meshew,  8  Bush, 
187;  Cardwell  v.  Atwater,  15  Ky. 
i..  Rep.  570.  The  rule  by  which 
standing  trees,  which  are  sold  in 
contemplation  of  immediate  sever- 
ance from  the  soil,  are  converted 
from  realty  into  personalty,  is 
founded  upon  the  equitable  doctrine 
that  that  which  was  intended  to  be 
done  will  be  considered  as  having 
been  done.  Hence,  where  standing 
trees  have  been  sold  by  the  owner 
of  the  land,  but  not  in  contemplation 
of  immediate  severance  from  the 
soil,  their  character  is  not  changed 
from  realty  to  personalty,  and  if 
sold  in  contemplation  of  immediate 
severance  from  the  soil,  and  they 
are  not  removed  within  a  reasonable 
time,  or  within  the  time  fixed  in  the 
contract  for  their  removal,  they 
«ease  to  be  chattels,  and  are  restored 


to  their  position  as  real  estate.  Bell 
County  Land  &  Coal  Co.  v.  Moss,  30 
Ky.  L.  Rep.  6,  97  S.  W.  354.  The 
appellees  have  invoked,  as  applying 
to  the  facts  of  this  case,  the  doc- 
trine that  where  an  owner  of  lands 
makes  a  sale  of  the  standing  trees 
thereon  in  contemplation  of  their 
immediate  severance  from  the  soil, 
but  no  time  is  fixed  in  the  contract 
within  which  the  trees  are  to  be  re- 
moved, that  the  purchaser  has  only 
a  reasonable  time  within  which  to 
cut  and  remove  the  trees,  and  that  • 
it  is  a  sale  to  him  of  only  such  of  the 
timber  as  he  may  cut  and  remove 
within  a  reasonable  time.  It  has 
been  continuously  held  that  when  an 
owner  of  land  sells  certain  trees  up- 
on it,  and  a  time  is  fixed  in  the  con- 
tract for  their  removal,  or  the  trees 
are  sold  in  contemplation  of  their 
severance  from  the  soil,  but  no  time 
is  fixed  in  the  contract  within  which 
it  is  to  be  done,  it  is  a  sale  of  only 
so  much  of  the  timber  cut  and  re- 
moved within  the  time  fixed,  or  so 
much  of  it  as  is  cut  and  removed 
within  a  reasonable  time,  when  a 
time  has  not  been  fixed  for  its  re- 
moval by  the  contract.  Chestnut  v. 
Green,  120  Ky.  385,  86  S.  W.  1122; 
Jackson  v.  Hardin,  27  Ky.  L.  Rep. 
1110,  87  S.  W.  1119;  Taylor-Brown 
Timber  Co.  v.  Wolf  Creek  Coal  Co. 
32  Ky.  L.  Rep.  1015,  107  S.  W.  733; 
Vincent  v.  Haycraft,  158  Ky.  845, 
L.R.A.1915E,  307,  166  S.  W.  613; 
Oates  V.  Yeargin,  —  Ky.  — ,  115  S. 
W.  794;  Morris  v.  Sanders,  19  Ky. 
L.  Rep.  1438,  43  S.  W.  733. 

This  rule  does  not,  however,  have 
application  under  the  peculiar  facts 
of  the  instant  case,  as  we  have  here- 
tofore held  that  it  was  not  a  sale 
of  the  timber  by  the  owner  of  the 
land  for  severance  from  the  soil,  or 
within  a  time  fixed  by  the  contract, 
but  the  timber  is  an  estate  excepted 
and  retained  by  the  owner  of  the 
soil  when  he  sold  and  conveyed  the 
other  interests  in  the  land.  In  the 
deed  from  Little  to  appellees,  after 
making  the  necessary  statements  to 
convey  the  lands  to  them,  an  ex- 
ception Is  made  to  the  estate  con- 
veyed by  the  deed,  and  which,  as 
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far  as  is  necessary  to  be  stated,  is  as 
follows :  "Excepting  and  reserving, 
however,  to  tlie  parties  of  the  first 
part,  their  heirs  and  assigns  for- 
ever, all  the  timber,  coal,  oil,  gases 
and  ather  mineral  substances,  clays 
and  subterraneous  products  of  any 
and  all  kinds,  in,  upon  and  under 
the  above-described  tracts  and  x)ar> 
eels  of  land.    .    .    ." 

Then  follow  the  provisions  of  the 
deed  as  to  the  grantor's  right  of  in- 
gress and  egress  deemed  necessary 
to  remove  the  things  excepted, 
which  rights  it  is  said  he  may  exer- 
cise at  any  time  the  "grantor,  his 
heirs  and  assigns,"  may  elect. 
There  is  no  time  fixed  or  mentioned 
within  the  deed  within  which  the 
grantor,  his  heirs  and  assigns,  are 
required  to  cut  and  remove  the  tim- 
ber, or  to  dig  the  coal,  or  bore  for 
gas,  or  mine  for  the  clays,  except 
the  provision  that  they  may  do  so 
at  any  time.  The  same  language  is 
used  as  applying  to  the  right  to  cut 
and  remove  the  timber,  as  applies 
to  the  coal,  oil,  gases,  and  clays  ex- 
cepted from  the  conveyance.  These 
articles,  including  the  timber,  are 
all  excepted  from  the  conveyance, 
and  are  not  sold  or  conveyed,  and 
the  title  and  ownership  are  express- 
ly reserved  to  the  "grantor,  his  heirs 
and  assigns,  forever."  While  there 
is  a  technical  distinction  between  an 
exception  and  a  reservation  in  a 
deed,  in  this  one  they  have  the  same 
signification,  and  the  word  "reserv- 
ing," as  used  in  the  deed  in  con- 
nection with  its  context,  can  have 
no  other  meaning  than  that  the 
things  mentioned  in  the  exception 
or  reservation  are  excepted  and  not 
sold,  but  the  title  to  same  is  retained 
in  the  "grantor,  his  heirs  and  as- 
signs, forever." 

It  is  true  that  where  a  contract 
for  the  sale  of  standing  timber  by 
the  owner  of  the  soil  fixes  no  time 
within  which  the  timber  sold  or  re- 
served is  to  be  cut  and  removed,  the 
intention  of  the  parties  as  to  wheth- 
er the  timber  is  sold  in  contempla- 
tion of  its  being  removed  from  the 
soil  within  a  reasonable  time  may  be 
ascertained  from  facts  not  appear- 
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ing  in  the  written  agreement,  as  the 
situation  of  the  parties  and  the  cir- 
cumstances surrounding  them  at  the 
time  of  the  contract  may  be  looked 
to  for  that  purpose.  Hicks  v.  Phil- 
lips, 146  Ky.  305,  47  L.R.A.(N.S.) 
878,  142  S.  W.  394;  Baustic  v. 
Phillips,  134  Ky.  711, 121 S.  W.  629; 
Hounshell  v.  Miller,  153  Ky.  530, 
155  S.  W.  1148;  Kentucky  Coal  & 
Timber  Development  Co.  v.  Carroll 
Hardwood  Lumber  Co.  154  Ky.  531, 
157  S.  W.  1109.  There  is  nothing 
in  the  evidence  as  to  the  situation 
of  the  parties  or  the  circumstances 
surrounding  them,  at  the  time  the 
deed  was  executed  to  and  accepted 
by  the  appellees,  which  would  indi- 
cate that  the  parties  to  the  deed  con- 
templated that  the  timber  would  be 
cut  or  removed  immediately,  or 
within  any  reasonable  time  there- 
after, and  the  written  agreement 
executed  at  the  same  time,  by  which 
.  it  was  agreed  that  appellees  were  to 
have  "all  the  coal  from  the  lands 
needed  for  their  domestic  purposes, 
and  all  timber  under  10  inches  in 
diameter  necessary  for  fence  rails, 
and  any  timber  not  merchantable 
for  fuel,"  rather  strengthens  the 
view,  above  expressed,  that  the 
written  contract  and  deeds  fully  set 
forth  the  entire  understanding  be- 
tween the  parties. 

Two  of  the  appellees  testified  that 
at  the  time  of  the  transaction  Little 
said  that  he  would  remove  the  tim- 
ber from  the  land  within  a  year  or 
two,  but  this  is  denied  by  Little,  and 
the  writing  evidencing  the  contract 
between  the  parties  is  contradictory 
of  any  such  understanding,  and 
parol  evidence  can-  ^^f^^„^^_  ■ 
not  be  held  to  con-  pnrof— tff 
tradict  the  terms  of  ^"r^ilfj**"* 
a  written  contract, 
in  the  absence  of  any  plea  of  fraud 
or  mistake.  There  is  no  pretense 
that  the  deeds  failed  to  contain  the 
contracts  by  reason  of  any  fraud  or 
mistake.  Hence  this  case  seems  to 
fall  within  that  line  of  cases  of 
which  Baustic  v.  Phillips,  134  Ky. 
711,  121  S.  W.  629,  and  Hicks  v. 
Phillips,  supra,  are  two.  In  the  lat- 
ter case  it  was  held  that  where  a 
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srrantor  in  a  deed  conveying  land  re- 
serves the  timber  on  a  part  of  the 
land,  and  the  deed  fixes  no  time  for 
the  removal,  and  there  is  nothing 
in  the  stipulations  of  the  deed,  nor 
in  the  situation  or  circumstances 
surrounding  the  parties  at  the  time ' 
the  contract  was  executed,  to  show 
that  a  severance  of  the  timber 
from  the  soil  was  contemplated,  the 
title  to  the  timber  then  standing  up- 
on the  land  remains  in  the  grantor, 
and  is  not  lost  by  his  failure  to  cut 
and  remove  the  timber  within  a 
reasonable  time.  The  one  who  ac- 
cepts a  deed  with  such  a  reservation 
knowingly  assumes  the  burden,  and 
cannot  complain.  In  Baustic  v. 
Phillips,  supra,  it  was  said: 
"Where  the  vendor  of  land  re- 
serves the  trees  growing  thereon, 
or  any  portion  thereof,  they  remain 
his  property,  and  as  against  the 
purchaser  of  the  land  he  has  a  right 
to  enter  on  the  land,  and  without, 
doing  any  unnecessary  damage  cut 
and  remove  the  timber,  or  he  may 
sell  such  right  or  give  license  to  an- 
other to  exercise  it." 

In  such  states  of  case  the  use  of 
the  word  "reserves"  has  the  same 
meaning  as  "except,"  and  the  reser- 
vation is  in  reality  an  exception. 
Hence  it  must  necessarily  follow 
from  the  foregoing  that  Little  was 
the  owner  of  an  estate  in  these  lands, 
consisting,  among  other  things,  of 
the  timber  thereon,  at  the  time  he 
executed  the  deed  to  appellees;  that 
such  an  estate  was  one  in  realty; 
and  that  it  was  such  a  one  as  he 
might  sell,  or  devise  by  will,  or  pass 
by  inheritance  to  his  heirs  in  the 
event  of  his  death  intestate.  When 
he  made  the  conveyance  of  the  tim- 
ber to  the  Parkersburg  Tie  &  Timber 
Company,  and  fixed  a  limitation  of 
ten  years  within  which  it  could  cut 
and  remove  the  timber,  by  analogy 
to  the  cases  which  hold  that  a  sale 
of  standing  timber  by  the  owner  of 
the  soil,  with  a  time  fixed  in  the  con- 
tract within  which  it  is  to  be  cut 
and  removed,  is  a  sale  of  so  much  of 
the  timber  only. as  may  be  cut  and 
removed  within  that  time,  and  such 
of  the  timber  as  remains  uncut  at 


the  expiration  of  that  period  is  the 
property  of  the  owner  of  the  soil, 
it  would  seem  that  the  sale  by  Little 
to  the  Parkerbburg  Tie  &  Timber 
Company  was  only  a  sale  of  so  much 
of  the  timber  as  it  would  cut  and  re- 
move within  the  time  fixed,  and  at 
the  expiration  of  that  time  the  re- 
maining timber  would  be  the  prop- 
erty of  Little,  and  as  such  owner  he 
would  be  authorized  to  sell  a  further 
extension  of  time  to 
a  vendee  within  2;'.-:*«;:r,„„  ^, 
which  to  cut  and  re — nucccMiTe 
move  it.  This  is  SfAmo'Te:'*"* 
evident  when  it  is 
considered  that  previous  to  the  mak- 
ing of  the  sale  by  Little  to  the  tie 
company,  that  he  had  an  unlimited 
time  within  which  to  cut  and  remove 
the  timber,  and  the  limitation  of 
time  fixed  in  the  sale  of  it  was  only 
a  sale  of  a  portion  of  his  estate  in 
the  land,  and  not  of  his  entire  inter- 
est. The  estate  in  the  timber  being 
separate  and  distinct  from  that 
owned  by  appellees  in  the  sur- 
face of  the  land,  and  a  right  only 
having  been  parted  with  by  Little 
to  his  vendee  to  cut  and  remove 
timber  thereon  for  the  period  of  ten 
years,  if  Little  is  not  tihe  owner  of 
the  estate  in  the  timber  remaining, 
who  is  the  owner  thereof?  The  ap- 
pellees never  have,  at  any  time, 
owned  any  interest  in  the  timber, 
because  tbe  estate  in  the  timber  had 
been  carved  out  of  the  estate  in  the 
lands  before  the  appellees  became 
the  owners  of  the  surface  of  the 
land,  and  there  is  no  way  suggested 
by  which,  since  that  time,  they  have 
acquired  any  title  or  interest  in  the 
timber,  except  the  interest  acquired 
by  than  by  the  written  contract 
between  them  and  Little  at  the  time 
the  land  was  conveyed  to  them. 
The  cases  of  Ford  Lumber  &  Mfg. 
Co.  V.  Asher,  131  Ky.  796, 115  S.  W. 
790,  and  Begley  v.  Consolidated 
Timber  Co.  152  Ky.  456,  153  S.  W. 
784,  are  differentiated  from  the  in- 
stant case,  as  not  being  based  upon 
a  similar  state  of  facts  as  exists 
here.  Hence  there  does  not  appear 
any  way  in  which  appellees  have  ever 
obtained  any  title,  or  right,  or  prob- . 
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able  right,  to  any  of  the  timber,  or 
any  interest  therein,  except  such  as 
was  necessary  to  make  rails  and  for 
fuel  purposes,  as  set  forth  in  the 
written  contract  between  them  and 
Little,  dated  April  11,  1907.  This 
contract,  however,  does  not  seem  to 
have  ever  been  recorded  until  after 
appellants  bought  the  timber,  and  no 
notice  of  it  is  shown  to  have  been 
brought  to  them,  but  it  was  recorded 
before  they  secured  the  extension  of 
time ;  but  it  does  not  appear  that  any 
of  the  timber  cut  by  them  was  such 
as  appellees  were  entitled  to,  under 
the  writing. 

Having  failed  to  show  that  they 
have,  or  probably  have,  any  right  or 
title  to,  lien  upon,  or  interest  in, 
the  timber  which  appellants  were 
cutting  and  propos- 
"  Kfc%  tt^  ing  to  cut  and  re- 

inte^*.*'  move,  the  court  was 

in  error  in  placing 
it  in  the  hands  of  a  receiver. 

The  judgment  is  therefore  re- 
versed, and  cause  remanded  for  pro- 
ceedings consistent  with  this  opin- 
ion. 


SHEFFIELD. 

toe  B.  w.  »io.) 


XOT8. 


When  a  conveyance  of  standing 
timber,  or  an  exception  or  reserva- 
tion of  standing  timber  from  a  con- 
veyance of  real  estate,  will  be  regard- 
ed as  vesting  in  the  purchaser,  or 
grantor  who  thus  reserves  the  timber, 
an  estate  in  perpetuity,  or  when  it 
will  be  regarded  as  vesting  in  the 
purchaser  a  mere  right  which  must  be 
exercised  within  a  reasonable  time, 
or  be  lost  to  him,  is  a  question  of 
very  great  difficulty.  In  the  ultimate 
analysis,  it  depends  upon  the  inten- 
tion of  the  parties.  The  decision  in 
the  reported  case  (Gabbaro  v.  Shef- 
FiELDv  ante,  1)  that  an  estate  in  per- 
petuity was  reserved  to  the  grantor 
finds  support  in  many  cases  dealing 
with  this  question.  On  the  other 
hand,  there  are  other  cases  in  which 
the  variance  between  the  contract  in- 
volved, and  that  involved  in  Gabbabo 
V.  Sheffield,  is  very  slight,  in  which  a 
contrary  result  was  reached.  This 
entire  question  is  discussed  in  the 
annotation  following  Zirklb  v.  Alli- 
son, post,  41. 


E.  H.  WILLIAMS,  Trustee,  etc.,  Appt., 
v. 

J.  H.  Mccarty  et  ai. 

Weat  VtrgtnUi  Supreme  Court  of  Appeals — Sfarcfi  30,  1018. 
(82  W.  Va.  158,  95  S.  E.  638, 100  S.  E.  565.) 

Timber  —  time  for  remofval. 

1.  Where  the  owner  of  land  conveys  the  timber  thereon  to  a  trustee 
to  secure  a  debt  which  he  owes  to  another,  and  there  is  no  limit  as  to  the 
time  within  which  such  timber  shall  be  removed,  it  is  competent  for  the 
owner  of  such  land  and  the  party  secured  by  such  deed  of  trust  to  fix 
such  time  by  subsequent  agreement,  and  when  they  have  by  such  subse- 
quent agreement  fixed  the  time  within  which  such  timber  is  to  be  removed, 
and  a  sale  is  made  under  such  deed  of  trust  with  reference  to  the  time 
agreed  upon  by  the  parties  for  the  removal  of  said  timber,  and  the  deed 
to  the  purchaser  under  such  deed  of  trust  provides  for  the  removal  of 
said  timber  within  such  time,  such  provision  is  valid  and  binding,  and  the 
purchaser's  right  to  remove  said  timber  will  cease  and  detenuiae  at  the 
expiration  of  such  time. 

ISee  note  on  this  gtiestion  beginning  on  page  41.] 

Headnotes  by  RlTZ,  J. 


Digitized  by  VjOOQ IC 


10 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[16  A.LJt. 


Trust  —  following  converted  property. 

2.  A  party  whose  property  has  been 
appropriated  by  another  may  in  equity 
follow  and  secure  such  property,  ei- 
ther in  its  original  or  in  any  changed 
or  different  form,  and  this  right  to  so 
follow  and  secure  it  extends  to  the 
property,  either  in  its  original  or  any 
altered  form,  in  the  hands  of  a  third 
part7,  where  it  appears  that  such 
third  party  took  it  with  notice  of  the 
fact  that  it  had  been  improperly  ap- 
propriated. 

[See  26  R.  C.  L.  1348.] 


—  jurisdiction  of  equity. 

3.  The  jurisdiction  of  equity  to  fol- 
low property,  or  the  proceeds  thereof, 
when  the  same  has  been  converted 
into  some  other  form,  at  the  suit  of 
the  owner  thereof,  will  not  be  denied 
because  the  title  of  the  plaintiff  in 
such  suit  is  contested  by  another, 
when  the  determination  of  the  rights 
of  the  parties  to  the  property  simply 
depends  upon  the  construction  of  their 
title  papers,  and  not  upon  the  deter- 
mination of  any  question  of  fact. 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Pocahontas 
County  sustaining  a  demurrer  to  a  bill  filed  to  recover  the  purchase  price 
of  timber  on  deposit  in  a  certain  bank.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Price  &  McNeel,  for  appel- 
lant: 

The  right  to  the  timber  was  not  for- 
feited after  the  three-year  period  men- 
tioned in  the  deed  made  by  a  third 
party. 

Keystone  Lumber  &  Min.  Co.  v. 
Brooks,  65  W.  Va.  512,  64  S.  E.  614; 
Magnetic  Ore  Co.  v.  Marbury  Lumber 
Co.  104  Ala.  465,  27  L.R.A.  484,  53 
Am.  at  Rep.  73,  16  So.  632 ;  Evans  v. 
Spurgin,  6  Gratt.  107,  52  Am.  Dec. 
305;  White  v.  Ward,  35  W.  Va.  418, 
14  S.  E.  22;  Rowlett  v.  Daniel,  4  Munf. 
473;  Hess  v.  Rankin,  78  Va.  175; 
Bryan  v.  Hyre,  1  Rob.  (Va.)  101,  39 
Am.  Dec.  246;  Suttle  v.  Richmond,  T. 
&  P.  R.  Co.  76  Va.  284. 

If  the  trustee  to  sell  attempted  to 
diminish  or  change  the  fee-simple  es- 
tate held  under  the  deed  of  trust,  he 
exceeded  his  powers,  and  anything 
That  he  might  have  attempted  in  this 
particular  is  without  force  or  effect. 

Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Shenandoah  Valley  R.  Co.  32  W.  Va. 
244,  9  S.  E.  180. 

Mr.  L.  M.  McClintic,  for  appellees: 

The  deed  did  not  grant  an  absolute 
and  unconditional  title  to  the  timber, 
and  all  timber  that  was  not  severed 
ond  removed  at  the  expiration  of  the 
three  years  was  the  property  of  the 
owner  of  the  land,  J.  H.  McCartv. 

Adkins  v.  Huff,  58  W.  Va.  645,  8 
L.R.A.CN.S.)  649,  52  S.  E.  773,  6  Ann. 
Cas.  246;  Null  v.  Elliott,  52  W.  Va. 
229,  43  S.  E.  173 ;  Deer  Creek  Lumber 
Co.  V.  Sheets,  75  W.  Va.  21,  83  S.  E.  81. 

The  agreement  as  to  the  removal  of 
the  timber  was  valid  and  binding,  but, 
in  the  event  it  was  not,  the  only  party 
that  could  complain  would  be  J.  E. 


Peck  &  Company,  and  they,  having 
accepted  the  proceeds  arising  from 
the  sale  of  said  timber,  thereby  rati- 
fied said  agreement. 

Lowance  v.  Johnson,  75  W.  Va.  784, 
84  S.  E.  937. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

S.  E.  McCarty,  being  the  owner 
of  a  tract  of  land  in  Pocahontas 
county,  on  the  31st  day  of  October, 
1906,  conveyed  the  timber  upon  the 
same  to  T.  A.  Bruffey,  trustee,  to 
secure  to  J.  E.  Peck  &  Company  the 
payment  of  certain  debts  mentioned 
in  said  deed  of  trust.  Subsequently, 
on  the  27th  day  of  May,  1907,  said 
McCarty  conveyed  the  land,  except 
the  timber  thereon,  to  the  defend- 
ant J.  H.  McCarty.  The  deed  of 
trust  conveying  the  timber  con- 
tained no  limitations  as  to  the  time 
in  which  said  timber  should  be  re- 
moved from  the  land.  The  debt 
secured  by  said  deed  of  trust  re- 
maining unpaid,  J.  E.  Peck,  the 
cestui  que  trust  therein,  the  trustee, 
and  J.  H.  McCarty,  the  owner  of  the 
land,  on  the  24th  day  of  April,  1909, 
entered  into  an  agreement  by  which 
it  was  provided,  among  other 
things,  that  in  case  of  a  sale  under 
said  deed  of  trust  the  purchaser  at 
such  sale  should  have  three  years 
from  the  date  thereof  within  which 
to  remove  the  timber.  On  the  1st 
day  of  June,  1909,  the  trustee  made 
sale  of  the  timber  under  said  deed 
of  trust,  and  on  that  day  conveyed 
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the  same  to  the  purchaser,  the  pred- 
ecessor in  title  of  the  plaintiff,  re- 
citing in  said  deed  the  agreement 
made  between  McCarty,  Peck,  and 
the  trustee,  to  the  effect  that  the 
purchaser  should  be  allowed  three 
years  within  which  to  remove  said 
timber.  The  timber  was  not  re- 
moved within  three  years  from  the 
date  of  said  purchase,  and  in  the 
year  1916  the  defendant  J.  H.  Mc- 
Carty sold  the  said  timber  to  the 
defendant  Spice  Run  Lumber  Com- 
pany, for  the  sum  of  $l,00p.  The 
defendant  lumber  company,  how- 
ever, ascertaining  that  the  plaintiff 
was  making  a  claim  to  said  timber, 
did  not  pay  the  purchase  money  to 
McCarty,  but  deposited  same  in  the 
First  National  Bank  of  Marlinton, 
to  be  retained  by  that  bank  until  it 
was  determined  who.  was  entitled 
thereto.  Plaintiff  thereupon  brought 
this  suit  for  the  purpose  of  recover- 
ing the  purchase  price  of  the  timber 
on  deposit  in  the  bank. 

The  jurisdiction  of  a  court  of 
equity  to  entertain  the  bill  is  chal- 
lenged. The  bill  is  filed  upon  the 
theory  that  the  plaintiff,  as  succes- 
sor to  the  purchaser  at  the  sale  made 
by  the  trustee,  was  the  owner  of  the 
timber;  that  this  fact  appears  from 
a  proper  construction  of  the  title 
papers  filed  with  the  bill;  that  the 
defendant  McCarty,  when  he  sold 
this  timber  to  the  defendant  Spice 
Run  Lumber  Company,  was  a  tres- 
passer and  wrongdoer;  and  that  the 
plaintiff  may  waive  his  right  to  sue 
for  damages  for  the  trespass,  and 
follow  the  proceeds  derived  from 
the  sale  of  the  timber  so  long  as  the 
same  can  be  identified,  and  so  long 
as  the  rights  of  no  innocent  third 
party  intervene.  If  the  property  in- 
volved in  this  case  was  the  property 
of  the  plaintiff,  then  his  equitable 
right  to  follow  the  proceeds  of  a 
sale  of  it  by  a  wrongdoer,  so  long 
as  he  can  identify  such,  proceeds, 
can  hardly  be  ques- 
Mu,^nK  tioned.      In    equity 

DMpcrtyf  ^"^^    proceeds    be- 

long to  the.  owner  of 
the  property  and  they  will  be  im- 
pressed with  a  trust  in  his  favor  so 
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long  as  the  same  can  be  traced  and 
definitely  identified.  39  Cyc.  25, 
The  fact  that  the  plaintiff  may  have 
relief  at  law  by  a  suit  against  Mc- 
Carty, or  against  the  Spice  Run 
Lumber  Company,  for  damages,  does 
not  deny  him  the  right  to  go  into 
equity  to  secure  the  proceeds  aris- 
ing from  a  sale  of  his  property.  In 
this  connection  Mr.  Justice  Story, 
in  his  work  on  Equity  Jurispru- 
dence, 13th  ed.  at  §  1256,  says :  "It 
is  true  that  courts  of  law  now  enter- 
tain jurisdiction  in  many  cases  of 
this  sort,  where  formerly  the  rem- 
edy was  solely  in  equity ;  as,  for  ex- 
ample, in  an  action  of  assumpsit 
for  money  had  and  received,  where 
the  money  cannot  conscientiously  be 
withheld  by  the  party,  following  out 
the  rule  of  the  civil  law,  'quod  con- 
dictio  indebiti  nondatur  ultra  quam 
locupletior  factus  est  qui  accepit.' 
But  this  does  not  oust  the  general 
jurisdiction  of  courts  of  equity 
over  the  subject-matter,  which  had 
for  many  ages  before  been  in  full 
exercise,  although  it  renders  a 
resort  to  them  for 
relief  less  common,  eialV**""""  "' 
as  well  as  less  neces- 
sary, than  it  formerly  was." 

The  theory  upon  which  the  courts 
proceed  is  that  a  party  dealing  witit 
the  property  of  another  will,  in  a 
court  of  equity,  be  treated  as  the 
agent  of  the  real  owner  of  the  prop- 
erty, should  the  real  owner  desire  to- 
avow  his  acts ;  that,  while  there  may 
have  been  no  relation  of  trust  or 
privity  between  them,  if  the  real 
owner  of  the  property  desires  to  af- 
firm a  contract  made  by  another  for 
the  sale  or  disposal  of  his  property,, 
he  may  do  so  in  a  court  of  equity,, 
and  such  court  will  treat  the  wrong- 
doer as  an  agent  ex  maleficio.  Story, 
Eq.  Jur.  §  1255;  Pom.  Eq.  Jur.  § 
1053.  Cases  are  numerous  in  which 
this  has  been  done,  and  it  will  suffice 
to  cite  but  a  few  representative  ones. 
In  the  case  of  National  Mahaiwe 
Bank  v.  Barry,  125  Mass.  20,  the 
bank  filed  a  bill  to  impress  a  trust 
in  its  favor  in  certain  property 
which  had  been  acquired  with  its 
money.    One  of  its  employees  had 
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«mb^zled  a  large  sum  of  money, 
part  of  which  had  been  intrusted  to 
another,  and  had  been  invested  in 
real  estate  in  the  name  of  sudi  other. 
The  supreme  judicial  court  of 
Massachusetts  held,  in  accordance 
with  well-established  authority,  that 
while  ttie  bank  could  sue  the  em- 
bezzling officer  for  the  money,  or 
could  maintain  a  suit  against  the 
party  to  whom  the  money  was 
turned  over  with  knowledge  that 
it  was  embezzled,  and  recover  a 
judgment  against  either  or  botii  of 
those  parties,  it  was  not  bound  to  do 
so.  When  it  found  property  which 
had  been  purchased  with  its  funds, 
it  had  the  right  in  a  court  of  equity 
to  impress  that  property  with  a 
trust  in  its  favor,  and  to  compel  the 
relinquishment  to  the  defendant  of 
the  specific  property.  So,  in  case 
of  Humphreys  v.  Butler,  51  Ark. 
351,  11  S.  W.  479,  it  was  held  that 
where  a  party  wrongfully  collected 
money  due  another,  and  with  that 
money  purchased  property,  the  true 
owner  of  the  fund  thus  collected 
could  in  equity  impress  the  property 
purchased  with  a  trust  in  his  favor, 
and  it  mattered  not  that  he  might,  in 
an  action  at  law,  recover  the  fund. 
The  holding  is  that  the  fund  was 
always  his,  and  that  in  equity  the 
party  who  used  it  for  the  purchase 
of  something  else  would  be  held  to 
be  acting  as  the  agent  of  the  real 
owner;  and,  while  the  title  to  the 
property  thus  acquired  was  in  the 
name  of  the  wrongdoer,  in  equity 
it  belonged  to  the  actual  owner  of 
the  fund  which  purchased  it,  and  the 
wrongdoer  would  be  compelled  to 
surrender  the  title.  In  Newton 
V.  Porter,  69  N.  Y.  133,  25  Am.  Rep. 
152,  it  was  held  that  where  one  stole 
negotiable  securities  and  exchanged 
them  for  other  securities,  a  court 
of  equi^  would  hold  that  the  other 
securities  belong  to  the  owner  of  the 
stolen  property.  A  court  of  law 
would  not  so  treat  them,  but  in 
equity  the  owner  of  the  property 
may  elect  to  treat  the  wrongdoer 
as  his  agent,  and  compel  the  sur- 
render of  the  property  thus  ac- 
quired.  See  also  Robinson  v.  Pierce, 


118  Ala.  273,  45  L.R.A.  66,  72  Am. 
St.  Rep,  160,  24  So.  984.  Many 
authorities  are  cited  in  the  opinions 
in  the  above  cases,  which  clearly 
establish  the  jurisdiction  of  courts 
of  equity  in  cases  like  this.  As  was 
said  by  Lord  Ellenborough  in  Tay- 
lor V,  Plumer,  3  Maule  &  S.  562, 
105  Eng.  Reprint,  721,  in  speaking 
of  the  right  of  the  owner  of  property 
to  follow  the  proceeds  thereof  in 
equity:  "It  ms^es  no  difference,  in 
reason  or  law,  into  what  other  form 
different  from  the  original  the 
change  noay  have  been  made, 
whetiier  it  be  into  that  of  promis- 
sory notes  for  the  security  of  the 
money  which  was  produced  by  the 
sale  of  the  goods  of  the  principal,  as 
in  Scott  v.  Surman,  Willes,  Rep.  400, 
125  Eng.  Reprint,  1235,  or  into 
other  merchandise,  as  in  Whitecomb 
V.  Jacob,  1  Salk.  160,  91  Eng.  Re- 
print, 149,  for  the  product  of  or 
substitute  for  the  original  thing 
still  follows  the  nature  of  the  thing 
itself  as  long  as  it  can  be  ascertained 
to  be  such,  and  the  right  only  ceases 
when  the  means  of  ascertainment 
fail." 

But  we  need  not  go  beyond  our 
own  borders  for  authority  clearly 
upholding  the  jurisdiction  of  equity 
in  such  cases.  In  the  cases  of  Bal- 
lard V.  Ballard,  25  W.  Va.  470,  and 
Barrett  v.  McAllister,  33  W.  Va. 
738,  11  S.  E.  220,  this  court  sus- 
tained the  jurisdiction  of  equity  un- 
der very  similar  circumstances.  It 
is  attempted  to  distinguish  those 
cases  from  the  case  here,  upon  the 
facts.  In  those  cases  the  owner  of 
real  estate,  after  making  a  sale 
of  it  by  executory  contract,  sold 
it  to  a  third  party.  The  court 
held  that  in  such  case  the  pur- 
chaser under  the  executory  contract 
held  the  full  equitable  title  to  the 
property,  and  that  the  former  own- 
er, the  holder  of  the  legal  title,  was 
in  equity  a  trustee  for  such  pur- 
chaser under  the  executory  contract, 
and  when  he  sold  the  property  to  a 
third  party,  such  purchaser  under 
the  executory  contract  would,  in  a 
court  of  (Bquity,  be  given  the  benefit 
of  the  contract  thus  made.     It  is 
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stated  that  those  are  specific  per- 
formance cases,  and  that  therefore 
equity  has  jurisdiction  upon  that 
^ound.  The  court  did  not  put  it  up- 
on that  ground  in  either  of  those 
cases,  but  put  it  squarely  upon  the 
ground  that  there  was  a  constructive 
trust — that  the  wrongdoer  was  a 
trustee  for  the  rightful  owner  of  the 
property  whether  he  would  be  such 
trustee  or  not.  The  case  of  Hogg  v. 
McGuffin,  67  W.  Va.  456,  31  L.R.A. 
(N.S.)  491,  68  S.  E.  41,  is  on  aU 
fours  with  the  present  case.  In  that 
case  McGufSn  had  executed  to  Hogg 
an  option  contract  for  the  sale  of 
certain  stocks.  Hogg  elected  to 
accept  the  stocks  under  the  con- 
tract. McGufBn  had,  however,  sold 
them  to  a  third  party,  the  pro- 
ceeds of  the  sale,  consisting  of 
certain  negotiable  notes,  being  de- 
posited in  a  bank  by  McGuffin. 
Hogg  then  filed  a  bill,  not  for  the 
purpose  at  all  of  having  specific 
performance  of  the  contract,  but 
for  the  purpose  of  impressing  a 
trust  upon  the  proceeds  of  the  sale 
of  the  stocks  in  the  hands  of  the 
bank,  and  this  court  held  that  he 
might  do  so.  Judge  Brannon,  in 
speaking  for  the  court  in  that  case, 
exrpressly  says  that  the  fact  that 
there  might  be  an  adequate  reme- 
dy at  law  does  not  deprive  equily 
of  the  familiar  jurisdiction  to 
enforce  a  constructive  trust  in 
such  a  case.  It  is  held  in  that  case 
that,  because  the  stock  was  Hogg's, 
the  proceeds  of  the  sale,  which 
were  then  in  the  bank,  in  equity 
belonged  to  Hogg.  In  this  case, 
if  the  timber  which  has  been  cut 
and  removed  belonged  to  the 
plaintiff,  in  equity  the  proceeds  of 
the  sale  of  that  timber  belong  to  the 
plaintiff,  so  long  as  such  proceeds 
can  be  identified. '  See  also  Wolf  v. 
McGugin,  37  W.  Va.  552,  16  S.  E. 
797,  and  County  Ct  v.  Cottle,  81  W. 
Va.  469,  94  S.  E.  948. 

But  it  is  contended  that  there 
is  a  controversy  here  as  to  the  title 
to  the  timber,  and  that  this  contro- 
versy is  one  cognizable  only  in  a 
court  of  law ;  that,  before  the  plain- 
tiff could  go  into  equity  to  follow  the 
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fund,  he  would  have  to  first  settle 
in  a  court  of  law  his  title  to  the  tim- 
ber. This  contention  might  be  cor- 
rect if  the  plaintiff's  claim  of  title 
depended  upon  anything  more  than 
a  construction  of  the  title  papers 
exhibited  with  the  pleading.  The 
title  which  he  sets  up  and  relies  up- 
on stands  or  falls  with  the  construc- 
tion given  to  the  deeds  and  papers 
filed  with  his  bill.  It  does  not  in- 
volve the  trial  of  any  question  of 
fact,  and  where  this  is  the  case  a 
court  of  equity  is  as  competent  to 
construe  the  papers,  and  detemune 
whether  or  not  the  plaintiff  places 
the  proper  construction  upon  them, 
as  is  a  court  of  law.  In  tiie  case  of 
Bradley  v.  Swope,  77  W.  Va.  113, 
87  S.  E.  86,  the  plaintiff  sought 
to  enjoin  trespasses  upon  land 
claimed  by  him.  As  to  whether  he  or 
the  defendant  was  the  owner  of  the 
land  depended  upon  the  construc- 
tion of  the  title  papers,  and  the  court 
held  that  where  such  was  the  case, 
a  court  of  equity  would  construe 
tiiem,  and,  if  he  was  found  to  be  the 
owner  of  the  land,  administer  him 
relief.  Judge  Williams,  in  speak- 
ing for  tiie  court  in  that  case,  says : 
"If,  by  a  proper  construction  of  his 
deed,  plaintiff  is  entitled  to  the  land 
bounded  by  the  Long  lines,  then  he 
has  a  right  to  maintain  his  bill,  for, 
although  it  appears  the  land  in  con- 
troversy is  uninclosed  timberland, 
plaintiff's  admitted  possession  of 
other  portions  of  his  tract  extends 
his  possession  to  its  exterior  bounds, 
no  adverse  possession  being  shown. 
Curtis  V.  Meadows,  77  W.  Va.  22, 86 
S.  E.  886.  There  is  no  necessity  for 
referring  the  question  here  involved 
to  a  court  of  law  to  be  determined 
by  a  jury.  Ephraim  Creek  Coal  &. 
Coke  Co.  v.  Bragg,  75  W.  Va.  70, 
83  S.  E.  190.  And  contra,  if  a  proper 
construction  of  plaintiff's  deed  does 
not  entitle  him  to  the  land  in  ques- 
tion, he  could  not  recover  in  an  ac- 
tion at  law.  His  case,  in  either 
court,  depends  solely  on  the  terms 
of  his  deed,  which  a  court  of  equity 
has  as  much  right  to  construe 
aa  a  court  of  law,  in  a  case  properly 
before  it." 
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So  here  we  say  that  a  court  of 
equity  is  as  competent  to  construe 
the  title  papers  under  which  the 
plaintiff  claims  as  is  a  court  of  law, 
and,  there  being  no  other  question 
involved,  equity  has  jurisdiction  to 
construe  the  title  papers  and  ad- 
minister the  relief  to  which  the 
parties  are  found  to  be  entitled. 

It  remains  then  for  us  to  deter- 
mine the  effect  of  the  deed  made 
Ijy  the  trustee,  conveying  this  tim- 
ber to  the  plaintiff's  predecessor  in 
title.  It  is  earnestly  contended  by 
the  plaintiff  that  this  deed  conveyed 
the  timber  on  the  land  without  any 
conditions,  reservations,  or  limita- 
tions, while  on  behalf  of  the  defend- 
ant it  is  contended  that  the  convey- 
ance was  upon  the  condition  that 
the  timber  was  to  be  removed  with- 
in three  years  from  the  day  of  the 
sale  by  the  trustee.  It  will  be  ob- 
served that  the  deed  of  trust  made 
by  McCarty  to  T.  A.  Buffrey,  trus- 
tee, to  secure  Peck,  conveyed  "all  of 
the  timber  on  that  certain  tract  or 
parcel  of  land  lying  and  being  in  the 
county  of  Pocahontas,  state  of  West 
Virgina."  Then  follows  the  descrip- 
tion of  the  land.  There  is  no  limita- 
tion as  to  the  time  within  which  the 
timber  is  to  be  removed,  nor  is  there 
any  provision  for  forfeiture  of  the 
right  upon  the  happening  of  any 
contingency,  so  that,  under  the  de- 
cision of  this  court  in  the  case  of 
Keystone  Lumber  &  Min.  Co.  v. 
Brooks,  65  W.  Va.  512,  64  S.  E. 
614,  an  absolute  estate  in  the  timber 
vested  in  the  trustee.  Was  the  gran- 
tee in  tiie  deed  under  any  obligation 
to  remove  the  timber  within  any  par- 
ticular time?  As  to  the  character 
of  the  estate  created  by  a  deed  such 
SIS  this,  and  as  to  the  obligation  up- 
on the  grantee  to  remove  the  tim- 
ber, the  authorities  in  this  country 
are  irreconcilably  in  conflict.  As  to 
the  character  of  the  estate  which 
passed,  some  of  the  courts  hold  that 
such  a  deed  grants  a  mere  license  to 
remove  timber  from  the  land  for  a 
reasonable  time.  Others  hold  that 
It  is  a  lease  of  the  land  for  the  pur- 
pose of  timber  operations  thereon, 
and  that  the  limit  of  time  is  such  rea- 


sonable time  as  it  would  take  to  re- 
move all  of  said  timber,  if  the  oper- 
ations 'Were  carried  on  in  the 
ordinary  way.  Others  hold  that  the 
deed  is  a  conveyance  of  the  timber, 
and  vests  in  the  grantee  the  abso- 
lute title  to  the  trees  as  part  of  the 
real  estate.  Still  others  hold  that, 
while  the  deed  grants  the  timber,  it 
is  a  defeasible  fee,  and,  unless  the 
grantee  removes  the  timber  from 
the  land  within  a  reasonable  time 
after  the  title  vests  in  him,  his  title 
is  defeated  by  the  implied  condition 
that  the  timber  will  be  removed 
within  such  reasonable  time.  See 
McRae  v.  StiUwell,  111  Ga.  65, 
55  L.R.A.  513,  36  S.  E.  604; 
Eastern  Kentucky  Mineral  &  Tim- 
ber Go.  V.  Swann-Day  Lumber  Co. 
148  Ky.  82,  46  L.R.A.(N.S.)  672, 
146  S.  W.  438 ;  United  States  Coal 
&  Oil  Co.  V.  Harrison,  71  W.  Va. 
217,  47  L.R.A.(N.S.)  870,  76  S.  E. 
346;  Peirce  v.  Finerty,  76  N.  H.  38, 
29  L.R.A.(N.S.)  547,  76  Ati.  194, 
79  Atl.  23 ;  Beatty  v.  Mathewson,  40 
Can.  S.  C.  557, 3  B.  R.  C.  859, 12  Ann. 
Gas.  913 ;  Wilson  Lumber  Co.  v.  D. 
W.  Alderman  &  Sons  Co.  80  S.  C. 
106,  128  Am.  St.  Rep.  865,  61  S.  E. 
217 ;  G.  W.  Zinmierman  Mfg.  Co.  v. 
Baffin,  149  Ala.  380,  9  L.R.A.(N.S.) 
663,  123  Am.  St.  Rep.  58,  42  So. 
858;  Bond  v.  Ungerecht,  129  Tenn. 
631,  L.R.A.1915A,  571,  167  S.  W. 
1116. 

The  extensive  monographic  notes 
appended  to  the  reports  of  these 
cases  fully  cite  and  discuss  the  au- 
thorities on  the  various  phases  of 
the  question,  but  it  is  impossible  to 
reconcile  them.  A  great  many  of 
the  authorities  hold  that  a  deed  such 
as  this  vests  the  timber  absolutely, 
and  that  the  title  thereto  is  not 
devested  by  failure  to  remove  it 
within  a  reasonable  time,  and  this  is 
the  holding  of  our  case  of  Keystone 
Lumber  &  Min.  Co.  v.  Brool^,  but 
that  case  does  not  decide  what 
would  be  the  result  in  case  of  a  fail- 
ure to  remove  the  timber  within  a 
reasonable  time.  It  is  very  uni- 
formly held  that  there  is  an  obliga- 
tion to  remove  the  timber  within 
a  reasonable  time  after  the  making 
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of  the  contract.  In  many  states 
where  it  is  held  that  such  a  deed  as 
this  vests  the  title  to  the  timber,  it  is 
also  held  that,  if  the  grantee  therein 
fails  to  remove  the  timber  within 
a  reasonable  time  after  it  is  grant- 
'Cd  to  him,  his  title  is  not  defeated. 
He  still  owns  the  timber,  but  he  can- 
not remove  it.  In  other  words,  he 
would  be  guilty  of  a  trespass  if  he 
goes  upon  the  land  to  remove  the 
timber  after  the  expiration  of  that 
time.  Neither  can  the  owner  of  the 
land  remove  it.  In  these  jurisdic- 
tions it  is  held  that,  should  the  own- 
er of  the  land  attempt  to  cut  the 
timber,  the  owner  of  the  timber  may 
enjoin  him  from  doing  so ;  and  like- 
wise, if  the  owner  of  the  timber  at- 
tempts to  go  upon  the  land  and  re- 
move it,  his  repeated  trespasses  in  so 
doing  may  be  enjoined  by  the  owner 
of  the  land,  so  that  the  result  of 
these  decisions  is  that  a  condition 
is  created  which  deprives  both  of 
the  parties  of  any  use  whatever  of 
their  estates.  The  parties  when  they 
made  the  contract  certainly  never 
contemplated  any  such  result.  The 
purpose  of  the  courts  in  giving  ef- 
fect to  contracts  is  to  carry  out  the 
intention  of  the  parties,  and  it  is  a 
long  stretch  of  the  imagination  to  say 
that  the  i)arties  ever  intended  that 
a  state  of  affairs  would  be  created 
by  their  contract  which  would  de- 
prive both  of  them  of  their  prop- 
erty. 

There  are  others  of  these  cases 
which  hold  that  the  estate  of  the 
grantee  is  a  defeasible  fee;  that  is, 
the  title  to  the  timber,  upon  the  de- 
livery of  the  deed,  vests  in  the  grran- 
tee,  subject  to  be  defeated  by  his 
failure  to  remove  it  within  such  time 
as  is  reasonably  necessary  therefor, 
by  operations  in  the  ordinary  way. 
This  uncertain  condition  confronted 
these  parties  when  the  contract  was 
entered  into  between  J.  H.  McCarty, 
of  the  one  part,  and  T.  A.  Buffrey, 
trustee,  and  J.  E.  Peck,  of  the  other 
part,  by  which  a  period  of  three 
years  was  fixed  for  the  removal  of 
this  timber.  At  that  time  nearly 
three  years  had  passed  since  the  exe- 
cution of  the  deed  of  trust,  and  no 
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operation  had  been  carried  on  with 
a  view  to  the  removal  of  the  timber. 
A  person  proposing  to  purchase 
under  the  deed  of  trust  might  well 
hesitate  when  he  was  advised  of 
these  facts.  The  tract  of  land  was 
a  small  one,  and  it  might  very  rea- 
sonably be  said  that  the  grantee  had 
had  ample  time  within  which  to  re- 
move this  timber,  and  any  purchas- 
er would  get  an  estate  of  at  least 
doubtful  value.  On  the  other  hand, 
J.  H.  McCarty,  who  was  the  owner 
of  the  land  encumbered  with  this 
deed  of  trust,  might  well  be  doubt- 
ful as  to  his  right  to  forbid  the  re- 
moval of  the  timber,  and  with  this 
uncertain  situation  confronting  the 
parties,  why  could  they  not  make  a 
contract  by  which  their  rights  were 
rendered  certain  and  definite?  J. 
E.  Peck,  the  cestui  que  trust,  the 
trustee  in  the  deed  of  trust,  and  the 
owner  of  the  land,  were  all  parties 
to  this  contract.  They  were  the 
only  people  who  had  any  interest  in 
the  subject-matter,  and  no  reason 
is  perceived  why  they  could  not 
make  a  valid  and  binding  contract 
by  which  the  security  of  Peck  for 
his  debt  was  made  worth  something, 
and  the  extent  of  the  encumbrance 
upon  McCa'rty's  estate  in  the  land 
was  defined.  It  is  true  Peck  did 
not  sign  the  agreement,  but  a  sale 
was  made  under  the  deed  of  trust, 
and  under  the  agreement,  and  he 
took  the  benefit  of  it,  so  that  while 
he  did  not  sign  it,  he  became  a  party 
to  it,  not  only  because  he  was  named 
therein,  but  because  he  accepted  the 
benefits  thereof,  and  then,  too,  the 
bill  in  this  case  alleges  that  he  was 
a  party  to  that  agreement.  It  may 
well  be  said  that  it  would  be  impos- 
sible to  secure  anything  like  an  ade- 
quate price  for  the  timber,  were  the 
rights  of  the  pmrchaser  clouded  as 
they  would  have  been  but  for  this 
supplemental  contract,  and  it  was 
very  much  to  the  advantage  of  Peck 
to  secure  such  an  arrangement  in 
order  that  his  debt  might  be  paid 
upon  a  sale  under  the  deed  of  trust. 
The  purchaser  under  the  deed  of 
trust  cannot  complain,  for  the  rea- 
son that  he  purchased  with  the  un- 
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derstandin^  and  with  the  full  knowl- 
edge that  the  parties  had  made  this 
contract  giving  three  years  from  the 
date  of  sale  within  which  to  remove 
the  timber.  Had  the  parties  not  made 
this  contract,  what  rights  would  he 
have  required  at  a  sale  under  the 
deed  of  trust  ?  Judge  Brannon,  in  the 
case  of  Keystone  Co.  v.  Brooks,,  says 
that  there  is,  perhaps,  obligation  to 
remove  the  timber  in  a  reasonable 
time.  The  great  weight  of  authority 
is  that  there  is  such  an  obligation. 
As  before  stated,  nearly  three  years 
of  that  time  had  already  expired 
without  any  operations.  How  much 
longer  would  it  take  to  remove  this 
timber  by  operations  in  the  ordinary 
way?  We  are  of  the  opinion  that 
Peck  and  McCarty  had  the  right, 
and  it  was  entirely  proper  for  them, 
to  enter  into  the  contract  of  April 
24,  1909,  definitely  fixing  the  rights 
of  each  of  them  in  the  subject-mat- 
ter referred  to  in  that  contract. 
Peck  had  security  which,  under  the 
circumstances,  was,  if  not  entirely 
worthless,  at  least  of  very  doubtful 
value.  McCarty  had  an  encum- 
brance upon  his  land,  the  extent  of 
which  was  uncertain.  By  this  con- 
tract Peck's  uncertain  security  was 
turned  into  a  valuable  one,  and  the 
encumbrance  upon  Mccarty's  land 
was  made  definite  and  certain,  so 
that  he  would  have  something  by 
which  to  be  guided  in  the  future  in 
reg&rd  to  handling  his  estate,  and 
when  the  purchaser  purchased  un- 
der this  deed  of  trust  and  under 
this  contract, — and  the  deed  to  him 
shows  that  it  was  made  in  accord- 
ance with  the  deed  of  trust  and  in 
accordance  with  the  contract,  and 
that  the  timber  was  to  be  removed 
within  three  years, — if  he  would  get 
the  advantage  of  his  purchase  he 
must  remove  the  timber  within  the 
time  specified  in  the  contract.    Null 

time  tor  229,  43  S,  E.  173; 

remoTio.  AdWns  v.  Huff,  58 

W.  Va.  645,  8  L.R.A.(N.S.)  649, 
52  S.  E.  773,  6  Ann.  Cas.  246.  This 
he  did  not  do.  He  allowed  the  time 
to  go  by,  and  has  therefore  lost 
all  of  the  rights  that  he  had  under 


his  purchase.  Having  no  interest  in 
the  timber  at  the  time  it  was  actual- 
ly cut  from  the  land,  he  had  no  inter- 
est in  the  purchase  money  arising 
from  the  sale  thereof. 

The  Circuit  Court,  therefore,  com- 
mitted no  error  in  sustaining  the 
demurrer  to  the  bill,  and  its  action 
is  affirmed. 

Williams,  J.,  concurring  (March 
26,  1918) : 

I  concur  in  affirming  the  decree 
dismissing  plaintiff's  bill,  but  not  for 
the  reason  given  in  the  opinion.  I 
do  not  think  the  bill  presents  a  case 
for  equity  jurisdiction.  It  shows 
that  the  right  to  the  fund  in  bank  de- 
pends on  the  title  to  the  timber  from 
which  it  was  derived,  and  that  the 
title  was  claimed  adversely  by  J. 
H.  McCarty  and  by  Williams,  trus- 
tee. Both  were  bona  fide  claimants, 
and  McCarty  sold  the  timber  in 
good  faith.  How,  then,  can  he  be  a 
trustee  in  invitum  or  ex  maleficio? 
It  is  not  unconscientious  for  him  to 
retain  the  proceeds;  in  fact,  he  has 
a  right  'to  do  so,  unless  the  other 
claimant  establishes  a  superior  title. 
The  mala  fides  is  the  governing 
principle  in  all  such  cases,  says 
Story  in  his  work  on  Equity  Juris- 
prudence, §  1256.  There  is  a  wide 
and  fundamental  difference  between 
this  case  and  those  cited  in  the  opin- 
ion to  support  the  decision,  which 
the  opinion  fails  to  notice,  and 
that  is  McCarty's  conscientious  or 
bona  fide  claim  of  title.  The  cases 
cited  from  other  jurisdictions  are 
all  cases  where  the  defendant 
wrongfully  misapplied  property  or 
funds  which  he  recognized  as  the 
property  of  another,  and  to  which, 
at  the  time  of  misappropriation,  he 
made  no  claim  of  title.  There  was 
no  necessity  in  any  of  those  cases, 
as  there  is  here,  for  the  court  to 
determine  a  disputed  question  of 
title  before  deciding  whether  de- 
fendant was  a  trustee  ex  maleficio. 
In  other  words,  the  chancellor  is 
called  upon  here  to  settle  a  disputed 
title,  which  should  be  decided  by  a 
court  of  law,  in  order  to  determine 
whether  equity  has  jurisdiction  to 
impress  the  fund  with  a  trust. 
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The  title  to  tiie  timber  was  purely 
legal,  the  ownership  depending  on 
the  proper  construction  of  the  trust 
deed  from  S.  E.  McCarty  to  Bruffey, 
trustee,  and  of  his  deed  to  A.  D. 
Williams,  a  question  which  a  court 
of  law  was  as  competent  to  deter- 
mine as  a  court  of  equity.  Poage 
V.  Bell,  3  Rand.  (Va.)  586.  No 
equities  are  involved.  The  insol- 
vency of  neither  J.  H.  McCarty  nor 
tile  Spice  Run  Lumber  Company  is 
alleged,  and  by  an  action  at  law 
against  either  or  both  of  them  plain- 
tiff had  a  full,  complete,  and  ade- 
quate remedy.  Hence  there  is  no 
ground  for  equity  jurisdiction.  1 
Pom.  Eq.  Jur.  §  130.  No  privity 
of  contract  existed  between  plain- 
tiff and  any  of  defendants,  and  no 
relation  of  trust,  express  or  con- 
structive. The  bill  does  not  dis- 
close whether  plaintiff  was  a  party 
to  the  arrangement  with  the  bank 
or  not  Presumably  It  was  made 
between  J.  H.  McCarty  and  the 
Spice  Run  Lumber  Company  only 
for  the  latter's  protection.  But,  even 
if  plaintiff  had  been  a  party  to  it, 
that  would  not  change  the  situation 
so  as  to  give  equity  jurisdiction  of 
a  suit  by  plaintiff  to  determine  the 
title  to  the  timber,  or  the  fund 
derived  from  it,  even  though  equity 
might  have  entertained  a  bill  of 
interpleader  by  the  bank.  The  tim- 
ber was  severed  and  converted  into 
personalty  before  the  suit  was 
brought,  and  full  compensation 
tiierefor  was  obtainable  by  means  of 
a  judgment  at  law.  Plaintiff  claims 
the  fund  on  the  sole  ground  that 
legally  he  was  the  owner  of  the  tim- 
ber, and  McCarty,  who  sold  it,  was 
not,  thus  presenting  a  state  of  facts 
which  furnishes  a  basis  for  one  of 
the  most  familiar  actions  cognizable 
in  a  court  of  law.  He  cannot,  by 
electing  to  treat  the  sale  as  having 
been  made  for  his  benefit,  confer 
jurisdiction  on  a  court  of  equity. 
The  property  from  which  the  fund 
was  derived  must  necessarily  have 
been  impressed  with  some  equity  to 
entitle  him  to  equitable  relief. 

"Where  personal  property  is  con- 
veyed by  deed  of  trust,  and  a  claim 
15  A.L.R.— 2. 
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is  set  up  by  a  third  person,  a  court 
of  equity  ought  not  to  enjoin  a  sale 
under  the  deed,  but  should  leave 
the  party  to  his  legal  remedy."  3 
Rand.   (Va.)  586. 

In  Sheppard  v.  Turpin,  8  Gratt. 
373,  property  hel9  under  a  deed  of 
trust  was  sdd  under  execution  at  the 
instance  of  a  party  not  claiming  un- 
der the  trust  deed,  and  the  court 
held  that  equity  would  not  entertain 
a  suit  by  either  the  trustee  or  cestui 
que  trust  against  the  purchaser 
for  the  recovery  of  the  property, 
on  the  ground  that  there  was  no 
obstacle  to  their  proceeding  at  law. 
If  he  could  not  pursue  the  property 
itself  in  equity,  I  do  not  see  how  he 
could  have  any  better  rie^t  to  fol- 
low the  fund.  See  also  Kuhn  v. 
Mack,  4  W.  Va.  186,  and  Bowyer  v. 
Creigh,  3  Rand.  (Va)  25,  both 
cases  in  point. 

In  Franks  v.  Cravens,  6  W.  Va. 
185,  a  deed  of  trust  to  secure  a  debt 
had  been  given  upon  a  tract  of  land 
on  which  was  located  a  boiler,  en- 
gine, and  other  machinery,  used 
in  connection  with  a  sawmill.  These 
articles  were  removed  to  another 
tract  of  land,  another  deed  of  trust 
given  on  them  to  secure  a  debt  of 
another  party,  and  they  were  subse- 
quently sold  under  the  second  trust 
deed,  whereupon  the  cestui  que 
trust  under  the  first  deed  of  trust 
filed  his  bill  in  equity  against  the 
purchaser  to  compel  restoration  of 
the  property  to  himself  or  his  trus- 
tee, on  the  ground  that  it  was  trust 
property  and  was  bought  with  notice 
of  the  facts.  The  court  held  that, 
although  the  property  may  have 
been  real  estate  at  the  time  the  first 
trust  deed  was  given,  it  was  con- 
verted into  personalty,  as  between 
the  creditor  and  third  parties  by  its 
removal,  and,  because  plaintiff  had 
a  complete  remedy  at  law  for  its 
recovery,  equity  could  give  no  relief. 

Other  authorities  supporting  the 
proposition  that  equity  is  without 
jurisdiction  in  the  present  case  are 
the  following:  1  Pom.  Eq.  .Jur.  § 
176;  2  Pom.  Eq.  Jur.  §  424;  Fussell 
V.  Gregg,  113  U.  S.  550,  28  L.  ed. 
993,  5  Sup.  Ct.  Rep.  631 ;  Young  v. 
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Porter,  3  Woods,  342,  Fed.  Caa.  No. 
18,171 ;  Cole  v.  Mette,  65  Ark.  503, 
67  Am.  St.  Rep.  945,  47  S.  W.  407; 
Gait  V.  Galloway,  4  Pet.  332,  7Ii.  ed. 
876;  Bassett  v.  Brown,  100  Mass. 
355;  Claussen  v.  Lafrenz,  4  G. 
Greene,  224;  Moifean  v.  Palmer,  48 
N.  H.  336 ;  Kimball  v.  Grafton  Bank, 
20  N.  H.  347;  Curtis  v.  Blair, 
26  Miss.  309,  59  Am.  Dec.  257; 
Vick  V.  Percy,  7  Smedes  &  M.  256, 
45  Am.  Dec.  303 ;  Hipp  v.  Babin,  19 
How.  271,  15  L.  ed.  633. 

Ballard  v.  Ballard,  25  W.  Va.  470; 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220,  and  Hogg  v.  McGuffin, 
67  W.  Va.  456,  31  L.RJ^.(N.S.) 
491,  68  S.  E.  41,  are  cited  to  sup- 
port equity  jurisdiction  in  the  pres- 
ent case.  But  each  of  them  was  a 
suit  to  compel  specific  performance, 
a  remedy  peculiarly  equitable.  Two 
of  them  involved  contracts  for  the 
sale  of  land,  and  the  third,  and  last 
named,  an  option  to  purchase  stock 
in  a  corporation,  of  peculiar  value 
to  plaintiff.  Plaintiff  had  complied 
with  the  conditions,  but  defendant 
had  sold  the  stock  to  an  innocent 
purchaser  for  value,  thereby  putting 
it  out  of  his  power  to  comply  with 
his  contract.  Compliance  being  im- 
possible, the  court  there  properly 
gave  plaintiff  a  decree  for  the  pro- 
ceeds of  the  sale  of  the  stock  as  an 
alternative,  on  his  prayer  for  gen- 
eral relief,  on  the  ground  that  Hogg's 
option  to  acquire  the  stock  imposed 
on  McGuffin  the  duty  to  retain  it, 
so  as  to  be  able  to  comply  with  his 
contract  in  case  Hogg  should  elect  to 
take  it  within  the  life  of  his  option. 
It  was  impressed  with  a  trust  by 
virtue  of  the  contract.  Moreover, 
McGuffin's  insolvency  was  alleged 
and  proven;  therefore,  his  legal 
remedy  was  not  adequate.  In  all 
three  of  those  cases  ■  the  subject- 
matter  of  suit  was  an  equitable 
claim  or  title,  pure  and  simple,  and 
fhe  relief  sought  could  be  obtained 
only  in  a  court  of  equity. 

Wolf  V.  McGugin,  37  W.  Va.  552, 
16  S.  E.  797,  was  a  suit  to  avoid  a 
preference  which  an  insolvent  debt- 
or sought,  by  a  sale  of  his  property, 
to  give  to  one  of  his  creditors,  who, 
together  with  another,  had  become 


the  purdiaser  thereof,  in  violation  of 
§  2,  chap.  74  (§  3830)  Code.  Juris- 
diction in  equity  was  sustained 
in  County  Ct.  v.  Cottle,  81  W.  Vai 
469,  94  S.  E.  948,  on  the  ground  of 
discovery  and  accounting  for  public 
funds,  involving  settlements  be- 
tween Cottle  and  said  court,  in  which 
different  sets  of  sureties  on  his  offi- 
cial bonis  were  liable  for  funds 
coming  into  his  hands  at  different 
periods  of  time  during  his  adminis- 
tration as  sheriff. 

I  find  no  authority  in  the  books 
anywhere,  in  those  jurisdictions 
where  the  distinction  has  been  pre- 
served between  courts  of  law  and 
courts  of  chancery,  as  it  was  origi- 
nally established  by  a  long  course 
of  practice  ii^  England,  for  the 
proposition  that  where  one  of  two 
adverse  claimants  of  the  legal  title 
to  property,  whether  it  be  real  or 
personal,  sells  it,  the  other  claimant 
can  invoke  the  aid  of  a  court  of 
equity  to  recover  the  proceeds.  It 
is  a  principle  too  firmly  established 
to  require  any  citation  of  authori- 
ties, that  jurisdiction  of  a  cause 
cannot  be  conferred  by  consent. 

There  is  no  better  argument  to 
show  the  lack  of  equity  jurisdiction 
than  the  conclusion  reached  by  the 
opinion  itself.  After  holding  that 
equity  has  jurisdiction,  at  the  suit  of 
the  owner  of  property,  to  pursue  the 
fund  derived  from  a  sale  thereof, 
wrongfully  made,  it  reaches  the  con- 
clusion that  plaintiff  had  no  title  to 
the  property  when  it  was  sold.  I  do 
not  deny  the  correctness  of  the  con- 
clusion as  a  legal  proposition,  but  I 
do  deny  our  jurisdiction  to  decide  it 
in  this  case,  and  would  simply  affirm 
the  decree,  for  the  same  reason  the 
lower  court  sustained  the  demurrer 
to  plaintiff's  bill  and  dismissed  his 
suit ;  that  is,  for  want  of  jurisdiction 
in  equity. 

HOTE. 

The  effect  of  a  time  limit  in  timber 
contracts,  upon  the  right  of  the  pur- 
chaser who  has  failed  to  remove  with- 
in the  time  fixed,  is  discussed  in  the 
annotation  following  Zirklb  v.  Alli- 
son, post,  41. 
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Timber  —  sale  —  when  title  passes. 

1.  A  ^ant  of  standing  timber  with  the  understanding  that  a  grantee 
should  have  six  years  to  remove  it,  and  an  extension  of  four  years  there- 
after if  tiie  vendor  shall  not  sooner  have  disposed  of  the  property,  conveys 
only  so  much  of  the  timber  as  may  be  removed  within  the  stipulated  time. 

[See  note  on  this  question  beginning  on  page  41.] 

Record  —  notice  —  sale  of  standing 
timber. 


2,  A  purchaser  of  real  e.state  is 
chargeable  with  notice  of  the  terms  of 
a  recorded  contract  for  sale  of  stand- 
ing timber  thereon  with  respect  to 
the  linoit  of  the  time  allowed  for  the 
removal  of  the  timber. 

[See  23  R.  C.  L.  194.] 


Timber  —  computation  of  time  for  re- 
moval —  period  of  exclusion  from 
land. 

3.  The  time  during  which  a  vendee 
of  standing  timber  is  excluded  from 
the  land  by  the  vendor  must  be  de- 
ducted in  computing  the  time  during 
which  the  right  of  removal  continued 
under  the  deed. 

[See  17  R.  C.  L.  1090.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Kern 
County  (Fanner,  J.)  in  favor  of  defendant,  and  from  an  order  denying 
a  motion  for  new  trial,  in  an  action  brought  to  quiet  title  to  an  undivided 
one-half  interest  in  certain  standing  timber.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  W.  Kaye,  for  appellant:  "    Gibbs  v.  Peterson,  163  Cal.  758,  127 

The  deed  conveyed  the  absolute  title      Pac.  62. 
to  the  timber,  so  that  plaintiff  could         Mr.  Alfred  Siemon,  also  for  appel- 


.  remove  it  at  any  time,  even  after  the 
expiration  of  ten  years,  and  the  stip- 
ulation for  its  removal  was  merely  a 
covenant,  and  it  remained  the  prop- 
erty of  the  plaintiff  even  though  it 
was  not  removed  within  the  time 
specified. 

Peterson  v.  Gibbs,  147  Cal.  1,  109 
Am.  St.  Rep.  107,  81  Pac.  121;  Gibbs 
v.  Peterson,  163  Cal.  758,  127  Pac.  62; 
Hawley  v.  Kafitz,  148  Cal.  393,  3 
L.R.A.(N.S.)  741, 113  Am.  St.  Rep,  282, 
«3  Pac.  248. 

The  land  was  not  disposed  of  in 
1911,  and  plaintiff  should  have  at  least 
the  balance  of  four  years  to  remove 
the  timber. 

United  States  v.  Hacker,  73  Fed. 
292;  Woodbridge  v.  Jones,  183  Mass. 
549,  67  N.  E.  878;  King  v.  Ackerman, 
2  Black,  408,  17  L.  ed.  292. 

Plaintiff  should  be  given  a  reasona- 
ble time  after  final  determination  of 
this  action  in  which  to  remove  the  tim- 
ber. -     .     . 


lant: 

Whether  the  land  was  "disposed  of" 
during  the  six-year  period  by  the  tak- 
ing effect  of  the  deed  at  the  time  of  the 
escrow  is  entirely  immaterial. 

McDonald  v.  Huff,  77  Cal.  279,  19 
Pac.  499. 

Messrs.  Borton  &  Theile,  for  re- 
spondent : 

A  contract  for  the  sale  of  standing 
timber  with  a  limited  time  for  the  re- 
moval of  the  timber  may  be  either  a 
present  sale  with  the  time  for  removal 
merely  a  personal  covenant,  or  it  may 
be  a  personal  contract  for  a  sale,  with 
the  removal  of  the  timber  a  condition 
precedent  to  the  ripening  of  title. 

Peterson  v.  Gibbs,  147  Cal.  1,  109 
Am.  St.  Rep.  107,  81  Pac.  121;  Gibbs  v. 
Peterson,  163  Cal.  767,  127  Pac.  62. 

A  deed  in  escrow,  it  is  true,  under 
the  terms  of  the  statute,  takes  effect 
en  delivery  by  the  depositary,  but  up- 
on such  delivery  it  takes  effect  as  of 
the  date  of  the  escrow. 
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Marr  v.  Rhodes,  181  Cal.  267,  63  Pac. 
864;  McDonald  v.  Huff,  77  Cal.  279, 
19  Pac.  499. 

Messrs.  Anderson  &  Borton  also  for 

respondent. 

Lawlor,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the 
plaintiff  against  the  defendant  to 
quiet  the  title  of  the  former  to  an 
undivided  one-half  interest  in  cer- 
tain standing  timber. 

On  October  5,  1905,  the  Kerb 
County  Lumber  Company,  a  corpora- 
tion, being  the  owner  of  a  tract  of 
land  on  Mount  Breckenridge,  in 
Kern  county,  executed  and  delivered 
an  instrument  in  writing  which  pur- 
'  ported  to  convey  the  standing  tim- 
ber on  the  said  land  to  the  plaintiff. 
This  instrument  was  duly  acknowl- 
edged and  recorded. 

The  plaintiff,  on  October  27, 1905, 
assigned  to  the  Madera  Sugar  Pine 
Company,  a  corporation,  the  Fresno 
Flume  &  Irrigation  Company,  a  cor- 
poration, the  Sanger  Lumber  Com- 
pany, and  the  West  Side  Lumber 
Company,  a  corporation,  an  undivid- 
ed one-half  interest  in  the  said  tim- 
ber. 

On  November  12,  1908,  the  Kern 
County  Lumber  Company  conveyed 
to  the  defendant  the  land  upon  which 
the  said  timber  stands.  This  deed 
was  placed  in  escrow  with  the  Pro- 
ducers' Savings  Bank  in  Bakersfield 
on  June  19,  1909,  with  escrow  in- 
structions to  the  effect  that  the  deed 
be  not  delivered  until  the  balance 
of  the  purchase  price,  which  in- 
cluded a  subsisting  mortgage  of 
$5,000  on  the  land,  was  paid  by  the 
defendant.  The  final  payment  was 
made  and  the  deed  delivered  on  May 
22,  1912. 

In  his  complaint,  filed  on  Decem- 
ber 6,  1912,  the  plaintiff  alleged 
that  he  was  the  absolute  owner  of 
an  undivided  one-half  interest  in 
the  timber,  with  the  right  to  the  free 
use  of  the  land,  without  charge,  for 
the  purpose  of  removing  the  timber, 
until  the  5th  day  of  October,  1915. 
It  was  further  alleged  that  the  de- 
fendant claims  the  ownership  of 
the  land  and  the  timber;  that  on 


November  1,  1912,  the  defendant 
evicted  the  plaintiff  from  the  real 
property,  and  ever  since  then  has 
held  possession  thereof  against  the 
plaintiff.  The  plaintiff  prayed  that 
the  defendant  be  required  to  set 
forth  his  right  to  the  timber  and 
the  real  property;  that  a  decree  be 
entered  quieting  the  title  of  the 
plaintiff  to  an  undivided  one-half  in- 
terest in  the  timber;  that  the  de- 
fendant be  enjoined  from  claiming 
any  right,  title,  and  ownership 
therein;  and  that  he  be  enjoined 
from  hindering  and  preventing  or 
in  any  way  obstructing  the  plaintiff 
in  the  free  use  and  occupation  of  the 
land  for  logging  purposes,  and  for 
the  purpose  of  cutting  and  removing 
the  timber. 

The  defendant  answered  and  de- 
nied that  the  plaintiff  is  the  absolute 
owner  of,  or  had  any  interest  in, 
the  timber,  or  any  right  to  the  use 
of  the  land  for  the  removal  there- 
of. He  further  denied  that  the  plain- 
tiff had  ever  been  in  possession  of 
the  land,  or  that  he  had  been  evicted 
therefrom,  alleging  Haat  he  himself 
was  the  absolute  owner  of  both  the 
land  and  the  timber. 

The  defendant  pleaded  separately 
8  318,  §  319,  subd.  1  of  §  33.7,  subd. 
2  of  §  338,  and  subd.  3  of  §  338  of  the 
Code  of  Civil  Procedure,  as  a  bar 
to  the  complaint  "and  the  cause  of 
action  attempted  to  be  set  forth 
therein." 

The  case  was  tried  by  the  court 
without  a  jury.  Judgment  was  en- 
tered in  favor  of  the  defendant, 
from  which  the  plaintiff  appeals. 
The  plaintiff  also  appeals  from  an 
order  denying  his  motion  for  a  new 
trial,  and  the  case  comes  here  upon 
a  bill  of  exceptions  used  on  the  hear- 
ing of  the  said  motion. 

The  instrument  referred  to  reads 
as  follows: 

"That  for  and  in  consideration  of 
the  sum  of  $3,000  the  said  party  of* 
the  first  part  does  hereby  grant, 
bargain,  sell,  and  convey  to  the  party 
of  the  second  part,  all  timber  suit- 
able for  sawmill  purposes,  and  stand- 
ing and  being  upon  the  following 
described  real  estate,    ...    to- 
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getber  with  Uie  free  use  and  occu- 
pation of  said  premises  and  appurte- 
nances, without  charge,  for  the 
purpose  of  cutting,  hauling,  and 
sawing  said  timber. 

"And  it  is  further  understood 
and  agreed  that  the  party  of  the 
second  part  shall  have  six  (6)  years 
from  the  date  of  this  agreement  to 
remove  said  timber  and  an  exten- 
sion of  four  years  thereafter,  if  the 
party  of  the  first  part  shall  not  have 
sooner  disposed  of  said  land,  and, 
in  the  event  of  said  land  being  sold, 
it  shall  be  upon  the  express  condition 
that'  no  part  of  the  timber  herein- 
before mentioned  shall  be  cut  or 
used  in  the  manufacture  of  timber, 
during  said  term  of  four  years." 

The  timber  had  not  been  removed 
by  the  plaintiff  or  his  co-owners 
within  tiie  six-year  period,  which 
expired  on  October  5,  1911,  nor  at 
the  commencement  of  this  action,  on 
December  6, 1912. 

It  is  tiie  position  of  the  appellant 
that  the  instrument  conveyed  to 
him  absolute  title  to  the  timber,  so 
that  he  could  remove  it  at  any  time,  . 
even  after  the  expiration  of  ten 
years,  and  that  the  stipulation  for 
the  removal  of  the  timber  was 
merely  a  covenant,  and  fhe  timber 
remained  his  property  even  though 
it  was  not  removed  within  the  time 
specified. 

As  we  understand  the  position  of 
the  respondent,  it  is  that  the  inten- 
tion of  the  partios  was  fully  ex- 
pressed in  the  contract,  and  that 
they  intended  "that  the  right  to  re- 
move the  timber,  and  the  title  of  the 
plaintiff  to  the  timber,  should  ter- 
minate and  be  at  an  end  together." 

On  the  question  of  the  plaintiff's 
title  to  the  timber  and  the  right  to 
use  the  land  for  the  removal  of  the 
timber,  the  court  found :  "That  the 
plaintiff  was  not  .  .  .at  the  time 
of  filing  complaint  herein,  and  never 
at  any  time  since  has  been,  the  own- 
er, either  absolute  or  otherwise,  of 
an  undivided  one-half  interest  .  .  . 
in  the  timber.  .  .  .  That  the 
plaintiff  did  not  have  ...  at  the 
time  of  filing  his  complaint  herein, 
and  has  not  had  at  any  time  subse- 
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guent  thereto,  the  free  use  and  occu- 
pation of  all  or  any  of  the  above- 
described  lands,  without  charge  or 
otherwise,  .  .  .  until  the  5th  day 
of  October,  1915,  ...  for  the 
purpose  of  cutting,  sawing,  hauling, 
and  removing  said  timber.    .    .    ." 

No  other  findings  were  made  by 
the  court. 

In  support  of  his  contention  that 
the  instrument  conveyed  to  him  ab- 
solute title  to  the  timber,  the  appel- 
lant relies  on  the  companion  cases 
of  Peterson  v.  Gibbs,  147  Cal.  1, 
109  Am.  St.  Rep.  107,  81  Pac.  121, 
and  Gibbs  v.  Peterson,  163  Cal.  759, 
127  Pac.  62.    We  are  of  the  opinion 
that  these  cases  are  not  determina- 
tive of  this  case.    In  the  Peterson- 
Gibbs  Cases  the  instrument  involved 
provided  not  merely  that  the  vendees 
of  the  timber  should  have  a  period 
of  ten  years  within  which  to  remove 
it,  but  also  that  if  it  was  not  re- 
moved within  ten  years  the  vendees 
should  thereafter  pay  a  yearly  rent- 
al of  $200  for  the  privilege  of  re- 
moving such  timber,  and   it  was 
agreed    "that    all    the    privileges 
granted  herein  are  to  continue  until 
such  timber  is  removed."    In  view 
of  the  provision  for  the  payment 
of  rent  after  the  ten-year  period, 
this  court  construed  the  instrument 
as  an  absolute  conveyance  without 
condition.     This  obviously  is  cor- 
rect, for  the  provision  for  the  pay- 
ment of  rent  for  an  indefinite  period 
after  the  expiration  of  the  ten  years, 
in  case  the  timber  should  not  be  re- 
moved, indicates  clearly  that  it  was 
the  intention  of  the. parties  that  the 
vendees  should  have  the  right  to  re- 
move the  timber  after  the  specified 
term.    The  court  said :    "The  ques- 
tion in  each  case  is  as  to  what  is 
the  contract  between  the  parties." 
The  doctrine  of  the  Feterson-Gibba 
Cases  was  followed  in  Ciapusci  v. 
Clark,  12  Cal.  App.  44, 106  Pac.  436, 
and  in  Anderson  v.  Palladine,  39 
Cal.  App.  256,  178  Pac.  553;  the 
court  in  each  of  those  cases  constru- 
ing the  .instrument  as  giving  the 
purchaser  of  the  timber  the  right  to 
remove  it  after  the  expiration  of  the 
time  specified. 
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The  instrument  herein  contains 
no  language  indicating  that  the  ap- 
pellant was  to  have  more  than  ten 
years  within  which  to  remove  the 
timber.  While  the  language  is 
somewhat  involved,  the  instrument 
is,  in  effect,  equivalent  to  one  con- 
veying the  timber,  "the  same  to  be 
removed  within  ten  years."  This 
finds  support  in  the  provision  that, 
"in  the  event  of  said  land  being  sold, 
it  shall  be  upon  the  express  condi- 
tion that  no  part  of  the  timber  here- 
inbefore ijientioned  shall  be  cut  or 
used  in  the  manufacture  of  timber, 
during  said  term  of  four  years." 

It  is  conceded  that  this  restriction 
was  intended  to  apply  to  the  pur- 
chaser of  the  land.  Since  it  is  plain 
that  the  appellant  was  entitled  to 
an  aggregate  term  of  ten  years,  and 
this  action  was  brought  before  such 
term  had  expired,  it  will  not  be 
necessary  to  consider  the  arguments 
of  respective  counsel  as  to  the  mean-, 
ing  of  the  phrase,  "shall  not  have 
sooner  disposed  of  said  land,"  includ- 
ing the  question  whether  it  was  "dis- 
posed of"  on  the  date  of  the  execu- 
tion of  the  deed,  or  when  it  came  out 
of  escrow.  It  may  be  mentioned  that 
the  lumber  company  failed  to  put 
the  "express  condition"  in  the  deed 
when  the  land  was  sold  to  the  de- 
fendant, but  this  in  no  way  affects 
the  rights  of  the  plaintiff  as  to  the 
time  for  the  removal  of  the  timber, 
since  the  instrument  conveying 
uccord-notice-  ^t  to  the  plaintiff 
iinie  ot  utandinar  was  TBcorded,  and 
"*  *'■  the   defendant   was 

therefore  put  updn  constructive  no- 
tice of  the  provision. 

The  rule  oi  construction  as  to 
contracts  for  the  sale  of  standing 
trees,  to  be  removed  within  a  speci- 
fied time,  is  thus  stated  in  28  Am. 
&  Eng.  Enc.  Law,  p.  541:  "Con- 
tracts for  the  sale  of  standing  trees 
to  be  removed  within  a  specified 
time  have  generally  been  constiiied 
by  the  courts  as  sales  of  only  so 
many  trees  as  the  vendee  might  cut 
and  remove  within  the  time  desig- 
nated, the  balance  remaining  the 
property  of  the  vendor." 


See  also  25  Cyc.  1549,  17  R.  C.  L. 
1084,  and  55  L.R.A.  526. 

The  weight  of  authority  is  in  ac- 
cord with  this  rule.  McRae  v.  Still- 
well,  111  Ga.  65,  55  L.R.A.  513,  36 
S.  E.  604 ;  Baxter  &  Co.  v.  Mattox, 
106  6a.  344.  32  S.  E.  94;  Howard 
V.  Lincohi,  13  Me.  122;  Webber  v. 
Proctor,  89  Me.  404,  36  Atl.  631; 
Mclntyre  v.  Barnard,  1  Sandf .  Ch. 
52;  Patterson  v.  Graham,  164  Pa. 
234,  30  Atl.  247;  Golden  v.  Clock, 
57  Wis.  118,  46  Am.  Rep.  32,  15  N. 
W.  12;  Saltonfctall  v.  Little,  90  Pa. 
422,  35  Am.  Rep.  683;  Williams  v. 
Flood,  63  Mich.  487,  30  N.  W.  98. 

It  is  to  be  noted  that  the  instru- 
ments in  the  above  cases,  like  the 
one  at  bar,  employ  words  of  present 
grant. 

The  question  of  a  forfeiture  aris- 
ing from  a  condition  subsequent  has 
been  argued  at  great  length  by 
counsel.  But  the  question  is  not  in- 
volved in  this  case,  for  the  reason 
that  it  was  the  intention  of  the  par- 
ties that  the  right  to  take  the  timbei« 
should    be    limited    to    ten    years. 

The  legal  result  fol-    Tl»ber^ale- 

lows  that  the  vendee  wheii  titie 
would  be  entitled  to  *"'"' 
only  so  much  of  the  timber  as  he 
might  remove  within  the  time,  the 
balance  remaining  the  property  of 
the  vendor.   As  stated,  however,  the, 
ten-year   period   had   not   expired 
when  the  complaint  was  filed.  There 
is  no  finding  on  the  issue  that  the  - 
plaintiff  was  ejected  from  the  prop- 
erty.   If  the  plaintiff  was  prevented 
"by  the  defendant  from  going  on  the 
land  and  cutting  the  timber,  the 
period  of  interrup-  _„„„.„„♦..,„_ 
tion  should  be  taken  ot  time  tor 
into    account,    and  ^'f"^^::?^^/:,*"'* 
the  term   extended  *"""  •*"*• 
by  operation  of  law  for  the  time 
during  which  the  plaintiff  was  so 
prevented  from  exercising  his  right. 
The  judgment  is  reversed,  and  a 
new  trial  ordered  for  the  purpose, 
of  determining  whether  the  appeU 
lant  has  any  time  remaining  within 
which  he  may  remove  the  timber,, 
and  decree  accordingly. 

We  concur:    Olney,  J.;  Shaw,  J. 
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rehearing    denied 


NOTE. 


The  general  subject  of  the  rights  of 


parties  to  a  timber  contract  upon  the 
failure  of  the  purchaser  to  remove  the 
timber  within  the  time  fixed,  or  within 
a  reasonable  time,  is  treated  in  the  an- 
notation following  ZiRKLE  V.  Allison. 
post,  41. 


KATE  T.  SHEPARD,  Appt., 

V. 

MT.  VERNON  LUMBER  COMPANY. 

Alabama  Supreme  Court  — May  13,  X9XS. 
(192  Ala.  322,  68  So.  880.) 

Partition  —  interest  in  land  and  standing  timber  —  sale  for  partition. 

A  purchaser  of  standing  timber  to  be  removed  within  a  specified  time 
cannot,  after  the  expiration  of  such  time,  have  the  land  sold  for  partition 
under  a  statute  permitting  such  sale  of  land  held  by  joint  owners  or  ten- 
ants in  common,  when  the  land  cannot  be  equitably  partitioned,  since  the 
owners  of  land  and  timber  are  not  joint  tenants  or  tenants  in  common. 

iSee  note  on  this. question  beginning  on  page  41.] 


Appeial  by  defendant  from  a  decree  of  the  Law  and  Equity  Court  for 
Mobile  County  (Berney,  J.)  overruling  demurrers  to  a  bill  filed  to  secure 
the  sale  of  certain  land  and  the  timber  thereon,  for  purposes  of  partition. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  G.  JSaffey,  Gregory  L.     its  timber  facilitated,  notwithstand- 


Smith,  and  H.  T.  Smith  for  appellant 
Messrs.  Ervin  &  McAIeer  for  appel- 
lee. 

McCIellan,  J.,  delivered  the  opin- 
ion of  the  court: 

The  appellee  has  persistently 
sought  the  right  it  conceives  to  be 
its  due  under  a  contract  whereby  it 
purchased  and  took  the  title  to  cer- 
tain standing  timber  on  certain 
lands.  A  full  statement  of  the  con- 
veyance and  the  cause  may  be  found 
in  the  report  of  this  appellee's  ap- 
peal, in  180  Ala.  148,  60  So.  825.  The 
appellee  took  conveyance  and  title  to 
described  standing  timber,  and  en- 
gaged to  remove  it  from  the  land 
within  five  years  from  the  19th  day 
of  April,  1901.  On  the  appeal  of  the 
cause  just  mentioned,  wherein  the 
lumber  company  sought  to  have  its 
title  to  the  standing  timber  made 
available  and  the  appropriation  of 


ing  the  five-year  period  in  which  the 
company  had  engaged  to  remove  the 
timber  had  expired,  it  was  ruled 
(180  Ala.  148)  that  the  bill  was 
without  equity,  for  that  it  sought  to 
invoke  the  court's  jurisdiction  to  the 
end  that  a  trespass  upon  the  land  of 
the  grantors  in  the  conveyance  to 
the  company  might  be  sanctioned, 
authorized,  and  enforced.  The  lum- 
ber company  then  brought  an  action 
of  ejectment  to  recover  the  standing 
timber  described  in  its  conveyance. 
It  was  held  on  appeal  (190  Ala.  574, 
67  So.  286)  that  the  company  could 
not  prevail ;  and  so'f  or  the  reason  on 
which  the  previous  appeal  (180  Ala. 
148)  was  rested,  viz.,  that,  though 
holding  the  title  to  the  timber  the 
possession  of  which  was  sought  to 
be  recovered  in  the  ejectment  suit, 
to  issue  judicial  process  to  consum- 
mate that  possession  would  be  to  aid 
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in  and  to  effectaate  a  trespass 
by  the  company.  The  judgment 
against  the  company  in  the  eject- 
ment suit  was  hence  affirmed. 

Now  the  lumber  company  has  filed 
a  bill  to  have  the  land  sold  (includ- 
ing, of  course,  the  timber),  on  the 
ground  that  the  property  cannot  be 
equitably  divided  without  a  sale,  and 
invoking  the  court  to  ascertain,  ap- 
praise, and  apportion  the  respective 
values  of  the  timber  to  which  the 
company  has  titles,  and  the  land. 

'Article  1  of  chapter  121  of  the 
Code  (§§  5203  et  seq.)  affords  the 
positive  law  governing  partition  and 
sales  for  division  of  lands  held  by 
"joint  owners  or  tenants  in  com- 
mon." C!ode,  §  5231,  provides: 
"The  chancery  court  shall  have  ju- 
risdiction to  divide  or  partition,  or 
sell  for  partition,  any  property,  real 
or  personal,  held  by  joint  owners  or 
tenants  in  common,  whether  the  de- 
fendant denies  the  title  of  the  com- 
plainant or  sets  up  adverse  posses- 
sion or  not." 

The  statutory  process  whereby 
lands  may  be  sold  by  the  courts  of 
chancery  for  division  of  the  pro- 
ceeds among  the  joint  owners  or 
tenants  iii  common  is  a  substitute 
for  partition  in  kind,  the  proceeds  of 
the  sale  taking  the  place  of  the  land, 
and  the  respective  rights  of  the 
joint  owners  or  tenants  in  conmion 
to  the  money  being  apportioned  in 
proportion  to  the  undivided  interest 
of  each  in  the  land.  Kelly  v.  Dee- 
gan.  111  Ala.  152,  156,  157,  20  So. 
379.  In  this  case  it  was  said: 
"While  a  court  of  equity  had  juris- 
diction, concurrent  with  courts  of 
law,  to  decree  the  partition  of  lands 
held  by  coparceners,  joint  tenants, 
and  tenants  in  common,  it  was  with- 
out jurisdiction  to  decree  a  sale  of 
the  lands,  if  the  tenants,  or  either  of 
them,  were  adults,  and  not  consent- 
ing, Deloney  -C.  Walker,  9  Port. 
(Ala.)  497.  The  statute  (Code 
1886,  §  3262)  ndw  confers  the  juris- 
diction, concurrent  with  that  of  the 
court  of  probate,  'to  divide  or  parti- 
tion, or  to  sell  for  partition,'  wheth- 
er the  tenants  are  adults  or  infants. 
The  essential,  controlling  element  of 
the  jurisdiction  is  that  the  lands 


'cannot  be  equitably  divided  or  parti- 
tioned' among  the  tenants.  Code 
1886,  §  3253.  When  this  fact  exists, 
a  sale  at  the  instance  of  either  ten- 
ant is  matter  of  right,  as  actual  par- 
tition at  common  law  was  matter  of 
right,  without  inquiring  whether  it 
is  of  benefit  or  injury  to  the  other 
tenants.  Freeman,  Cotenancy  &  Par- 
tition, §  589.  The  decree  of  sale  is 
obtained  only  by  an  adversary  ju- 
dicial proceeding,  and  the  sale  is 
compulsory.  It  works  a  conversion 
of  the  lands  into  money,  but  it  is  not 
destructive  of,  and  works  no  change 
in,  the  relations  and  rights  of  the 
parties;  the  money  stands  in  the 
place  of  the  lands,  and  is  divided  as 
the  lands  would  have  been  divided  if 
of  them  there  had  been  actual  par- 
tition." 

According  to  the  statutes,  a  sale 
of  land  for  division  cannot  be  had 
unless  the  land  cannot  be  equitably 
partitioned' among  the  joint  owners 
or  tenants  in  common  thereof.  And 
in  further  exposition  of  the  subject 
it  was  said  in  Kelly  v.  Deegan, 
supra:  "The  indispensable  element 
of  every  compulsory  partition  is  a 
cotenancy.  Whatever  other  relation 
may  exist,  if  this  relation  does  not 
exist,  there  is  no  right  to  partition." 

It  will  hardly  amount  to  addition 
to  this  statement  to  say  that  a  co- 
tenancy is  an  indispensable  element 
of  every  compulsory  sale  for  division 
under  our  statutes,  and  that,  if  there 
is  no  cotenancy,  there  is  no  right  to  a 
sale  for  division.  Expressive  of  the 
same  fundamental  principle,  it  was 
pronounced  in  Brown  v.  Feagin,  174 
Ala.  438,  443,  444,  57  So.  22:  "The 
right  of  partition,  or  sale  for  distri- 
bution, is  a  right  which  from  its 
very  nature  exists  only  in  favor  of 
and  against  tenants  in  common,  and 
the  equity  of  the  bill  filed  for  either 
purpose  is  founded  on  the  communi- 
ty of  title  or  interest  in  the  several 
parties  complainant  and  defendant." 

In  treatment  of  a  bill  wherein  par- 
tition was  sought,  this  court  perti- 
nently said,  in  Berry  v.  Tennessee  & 
C.  R.  Co.  134  Ala.  622,  33  So.  9: 
"Indeed,  it  is  required  of  complain- 
ant that  it  should  show  a  clear  title 
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to  an  undivided  interest  in  the 
lands  sought  to  he  partitioned." 
(Italics  supplied.) 

The  proposition,  under  like  cir- 
cumstances, was  thus  emphatically 
stated  in  Russell  v.  Beasley,  72  Ala, 
190:  "It  is  required  of  the  com- 
plainants, however,  that  they  should 
show  a  clear  title  to  an  undivided  in- 
terest in  the  lands  sought  to  be  par- 
titioned." 

The  cause  in  that  instance  was 
disposed  of  upon  the  ground  that  the 
evidence  did  not  "show  any  estate  in 
common  between  the  complainants 
and  the  defendant  in  the  suit,  either 
by  way  of  a  joint  tenancy,  or  a  ten- 
ancy in  common."  And  it  was  also 
therein  pronounced  that  "it  avails 
nothing  to  prove  title  to  a  distinct 
portion  of  the  land  proposed  to  be 
partitioned,  for  the  essence  of  the 
^tate  in  common,  necessary  to  be 
here  shown,  is  that  the  tenants 
should  'own  undivided  parts,  and  oc- 
cupy promiscuously,  because  neither 
knows  his  own  severalty.' " 

Other  of  our  decisions,  concluding 
to  the  same  effect,  might  be  noted. 

In  Thompson  v.  Mawhinney,  17 
Ala.  362,  368,  52  Am,  Dec.  176,  it 
w&s  said:  "Tenants  in  common  are 
such  as  hold  by  several  distinct  ti- 
tles, but  by  unity  of  possession, 
because  none  knoweth  his  own  sever- 
alty, therefore  they  all  occupy  pro- 
miscuously. .  .  ,  Unity  of  posses- 
sion, therefore,  is  the  very  essence 
of  a  tenancy  in  common,  and  without 
it  this  tenancy  cannot  exist."  Pruitt 
V.  Ellington,  5d  Ala.  454,  458;  Aus- 
tin V.  Bean,  101  Ala.  141,  16  So.  41. 

Where  the  owner  of  land  conveys 
to  another  the  title  to  mineral  in  situ 
or  to  standing  timber  (both  realty  in 
the  view  of  the  law) ,  the  result  is  to 
create  two  closes  adjoining,  but  sep- 
arate (the  one  the  land  proper,  and 
the  other  the  mineral  or  standing 
timber,  conveyed,  as  the  Case  may 
be).  Birmingham  Fuel  Co.  v.  Bo- 
shell,  190  Ala.  597,  67  So.  403;  Hoop- 
er V.  Bankhead,  171  Ala.  626,  54  So. 
549. 

The  application  of  the  established 
principles  we  have  but  restated,  to 


without    partition. 


the  status  shown  by  this  bill,  leads 
unescapably  to  the 
conclusion    and    to  r'tV/Jl"*!;^  ,.,^4 
the  result  that  the  and  >ta>diiiv 
bill       is 

equity;  that  the  de- 
murrer was  erroneously  overruled. 
The  only  title  or  right,  in  respect  of 
the  land  described  in  the  bill, 
claimed  for  the  lumber  company,  is 
the  standing  timber  to  which,  under 
our  decisions  that  have  long  since  es- 
tablished a  rule  of  property  in  this 
state,  the  company  has  the  title. 
The  conveyance  to  it  of  the  standing 
timber  made  a  close  distinct  from 
that  of  the  soil,  the  title  to  which 
was  not  conveyed  to  the  lumber  com- 
pany. The  severance  thus  wrought 
was  so  effectual  in  its  separation  of 
the  estates  into  which  this  real  es- 
tate was  susceptible  of  division  that 
the  soil  owner  was  and  is  without  ti- 
tle or  right  to  the  timber  conveyed, 
and  the  grantee  of  the  timber,  the 
lumber  company,  was  and  is  without 
title  or  right  in  or  to  the  estate  in 
the  land  not  conveyed  to  it.  In  such 
circumstances,  there  could  be  no  co- 
tenancy, joint  ownership,  or  tenancy 
in  common  within  the  purview  of  our 
partition  statutes.  Under  very  sim- 
flar  circumstances,  the  supreme 
court  of  Mississippi,  Chief  Justice 
Smith  delivering  the  opinion,  ruled 
to  the  like  effect  in  Forest  Product  & 
Mfg.  Co.  v.  Buckley,  107  Miss.  897, 
66  So.  279.  It  was  therein  aptly 
said :  "It  seems  clear  that  the  par- 
ties hereto  do  not  hold  the  property 
in  question  either  as  joint  tenante, 
tenants  in  common,  or  coparceners, 
and  therefore  they  do  not  come  with- 
in the  terms  of  the  statute.  Ap- 
pellee has  parted  with  all  of  his  title 
to  the  trees,  and  has  no  further  in- 
terest therein.  Appellant  owns  no 
part  of  the  land  as  such,  but  simply 
owns  the  trees  standing  thereon, 
with  the  incidental  right  of  having 
them  remain  on  and  receive  suste- 
nance from  the  soil  until  they  shsdl 
be  cut  and  removed.  The  situation 
of  the  parties  hereto  is  substantially 
the  same  as  that  of  persons  who  own 
different  rooms  in  the  same  building, 
or  as  that  created  when  the  owner 


Digitized  by 


Google 


26 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.L.R. 


of  the  soil  sells  the  coal  or  other  min- 
eral lying  beneath  the  surface ;  and 
it  has  never  been  held,  so  far  as  we 
are  aware,  that  carties  thus  situated 
are  joint  tenants  or  tenants  in  com- 
mon." 

The  supreme  court  of  Pennsyl- 
vania, in  Dexter  v.  Lathrop,  136  Pa. 
565, 20  Atl.  545, 548,  made  a  like  pro- 
nouncement on  the  question  here  un- 
der consideration,  that  there  was  no 
cotenancy. 

There  is  no  unity  of  possession  or 
of  right  to  possession  between  a 
party  holding  the  title  to  standing 
timber  and  a  party  owning  the  land, 
as  such,  on  which  the  timber  rests. 
In  the  absence  of  such  unity  of  pos- 
session or  right  to  possession,  there 
can  be  no  cotenancy  of  land.  There 
is  nothing  to  the  contrary  in  the  de- 
cision delivered  in  Christopher  v. 
Curtis-Attalla  Lumber  Co.  175  Ala. 
484,  57  So.  837.  It  does  not  deal 
with  the  relation  of  cotenancy,  upon 
the  existence  of  which  the  result  in 
this  cause  depends,  but  with  the 
matter  of  notice  predicated  of  pos- 
session. To  affirm  that  a  grantor  is 
the  "quasi  bailee"  of  the  grantee,  in 
a  conveyance  of  timber  standing  on 
the  land  owned  by  the  grantor, 
where  nothing  has  been  done  to  ren- 
der actual  the  grantee's  possession 
of  his  purchase,  is  certainly  not  the 
affirmation  of  a  legal  status  which 
has  in  it  any  element  of  a  relation  of 
cotenancy. 

The  case  of  Harrell  v.  Mason,  170 
Ala.  282,  54  So.  105,  Ann.  Cas. 
1912D,  585,  is  said  to  be  opposed  to 
the  conclusion  at  which  we  have  ar- 
rived. Our  view  is  that,  while  there 
are  expressions  in  that  opinion,  by 
way  of  dicta,  which  might  afford  a 
premise  for  a  conclusion  opposed  to 
that  prevailing  on  this  appeal,  the 
doctrine  of  the  decision  in  Harrell  v. 
Mason  admits  a  complete  reconcilia- 
tion with  established  principles  of 
equity  jurisprudence  as  it  is  admin- 
istered in  this  state.  The  inapplica- 
tion  of  the  Harrell-Mason  decision  to 
the  cause  under  review  lies  in  the 
fundamentally  differentiating  fact 
that  in  the  cause  at  bar  there  was 
effected  in  1901  a  full  severance  in 


estate  of  the  timber  interest  fn^m 
the  interest  (not  conveyed)  of 
the  owner  in  the  land  as  such.  In  the 
Harrell-Mason  Case,  one  only  of  the 
cotenants  of  the  land  (the  timber  in- 
terest being  then  unsevered  in  es- 
tate) conveyed  to  Harrell  only  his 
undivided  interest  in  the  timber 
standing  thereon.  The  conveyance 
to  Harrell  was  binding  and  effectual 
between  and  upon  the  parties  to  that 
conveyance,  but  ineffectual  to  preju- 
dice any  of  the  rights  of  the  grant- 
or's cotenants.  O'Neal  v.  Cooper, 
191  Ala.  182,  67  So.  690.  Where 
such  a  conveyance,  by  one  of  the  co- 
tenants,  is  made,  a  court  of  equity 
will  treat  the  grantee  as  so  far  sub- 
rogated to  rights  of  his  grantor  (a 
cotenant  in  fact  when  he  conveys  to 
the  grantee)  as  that,  in  virtue  of  the 
rights  of  his  grantor,  he  may  file  a 
bill  in  his  own  name,  reciting  the 
facts,  to  have  partition  or  a  sale  for 
division  when  partition  in  kind  can- 
not be  equitably  effected;  and 
on  such  a  bill  a  court  of  equity 
may  ascertain  and  adjust  and  vindi- 
cate the  rights  of  the  grantee,  com- 
plainant, if  consistent  with,  and  not 
prejudicial  to,  the  rights  of  the  co- 
tenants.  Ibid.  See  also  Charleston, 
C.  &  C.  R.  Co.  V.  Leech,  33  S.  C.  175, 
26  Am.  St.  Rep.  667,  11  S.  E.  631. 
But  this  equity  is  not  predicated  of 
any  relation  of  cotenancy  enjoyed  by 
the  grantee,  for  none  he  has ;  on  the 
contrary,  it  is  the  reeogrnition  and  en- 
forcement, without  prejudice  to  the 
rights  or  interest  of  the  grantor's  co- 
tenant,  of  a  right  growing  out  of  the 
cotenant's  conveyance,  and  clothing 
him  with  the  conveying  cotenant's 
right  to  have  partition  or  a  sale  for 
division,  subject  to  the  limitation 
that  the  rights  of  the  cotenants  be 
not  prejudiced  thereby.  When  the 
Harrell-Mason  decision  is  referred  to 
that  right  in  the  conveying  coten- 
ant's grantee  (Harrell),  it  is  sound; 
otherwise,  it  would  be  in  conflict 
with  the  long-established  rule  that 
cotenancy  cannot  exist  without  unity 
of  possession,  or  of  right  to  posses- 
sion. The  conveyance  to  Harrell  did 
not  purport  to  invest  him  with  any 
interest  in  the  land  as  such.    He  was 
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not  a  cotenant,  in  any  sense.  We 
need  hardly  add  that  appeal  to  the 
rule  that  "equity  will  not  suffer  a 
wrong  without  a  remedy"  cannot 
avail  or  apply  here,  to  constitute  the 
essential  relation  of  cotenancy  where 
that  relation  does  not  exist. 

Tlie  decree  is  laid  in  error.  It  is 
reversed,  and  a  decree  will  be  here 
entered,  sustaining  the  demurrer 
and  dismissing  the  bill. 

All  the  Justices  concur  in  the  con- 
clusion and  in  the  opinion,  except  as 
stated  in  addenda  opinion  of  Justice 
Mayfield. 

Mayfield,  J.,  concunring: 

I  fully  concur  in  the  conclusion 
and  in  the  decree -rendered  in  this 
case.  I  also  concur  in  most  all  that 
is  said  in  the  opinion  of  Mr.  Justice 
McClellan ;  but  as  there  seems  to  be 
some  difference  of  opinion  among  the 
justices  as  to  the  effect  of  the  deci- 
sion and  opinion  in  this  case,  as  well 
as  touching  the  effect  of  our  former 
decisions  on  similar  questions,  I 
deem  it  proper  to  state  the  reasons, 
and  to  limit  it  to  what  I  concede  to 
be  necessary  to  a  decision  of  this 
cause. 

The  question  as  to  what  right  or 
title  the  appellant  owner  of  the  land 
has  to  the  timber  sold,  but  not  re< 
moved  within  the  time  limit  fixed  by 
the  contract,  deed,  or  grant  by  which 
the  title  to  the  timber  passed,  is  not, 
as  I  understand  the  case,  raised  on 
this  appeal,  and  is  not  decided. 
Whether  the  owner  of  the  land  is 
bound  to  let  the  timber  sold  remain 
standing  on  her  land  indefinitely,  or 
whether  she  can  remove  it  for  the 
purpose  of  cultivating  and  improv- 
ing her  land,  and,  if  she  did  remove 
it  after  the  time  limit  had  expired, 
to  what  extent,  if  any,  she  would  be 
liable  to  the  owner  of  the  timber, 
appellee  here,  as  I  read  the  record, 
are  questions  likewise  not  raised  or 
decided. 

Whatever  might  be  the  relative 
rights  of  the  parties  to  the  land  and 
the  timber,  they  are  not  tenants  in 
common,  as  the  opinion  points  out, 
and  the  complainant  could  not  main- 
tain the  bill  in  this  case. 


While  this  court  has,  in  previous 
decisions  cited  in  the  opinion  of  Mr. 
Justice  McClellan,  decided  that  con- 
veyances of  timber  like  the  one  in 
question  did  convey  the  fee  simple 
title  thereto,  and  that  this  did  con- 
stitute an  interest  in  land,  and  in 
the  land  on  which  the  timber  was 
standing,  this  court  has  never  de- 
cided, and,  I  apprehend,  will  never 
decide,  that  such  a  contract^  deed, 
or  grant  as  the  one  in  question 
passes  such  an  interest  in  the  land 
as  that  the  grantor,  the  owner  of 
the  land,  can  never  use  or  cultivate 
the  land  so  long  as  the  grantee  al- 
lows the  timber  to  remain  standing 
thereon.  If  this  be  the  law,  then 
the  grantee  of  the  timber,  by  failing 
to  remove  it  as  he  contracted  and 
covenants  to  do,  can  wholly  deprive 
the  owner  of  the  land,  for  all  time 
to  come,  of  the  proper  use  and  en- 
joyment of  his  land.  He  cannot 
clear  nor  cultivate  it,  because  to  do 
80  would  be  to  remove  or  destroy 
the  timber.  The  very  consideration 
— or  a  part  thereof,  at  least — of  this 
grant,  was  to  have  the  timber  cut 
and  removed  within  the  time  limit 
fixed  by  the  contract,  deed,  or  grant, 
so  that  she  could  the  more  easily 
clear  and  cultivate  her  land.  If,  how- 
ever, she  cannot  clear  her  land  or  re- 
move the  timber,  should  the  grantee 
fail  to  remove  it  within  the  time 
contracted,  or  even  should  the 
grantee  absolutely  fail  and  refuse  to 
remove  it  at  all,  then  the  value  of 
both  the  land  and  the  timber  is  ab- 
solutely destroyed  by  the  sole  fault 
of  the  grantee  of  the  timber  in 
breaching  his  contract  to  remove. 
Can  or  will  any  court  ever  say  that 
such  would  be  the  legal  and  prac- 
tical effect  of  a  contract,  deed, 
or  grant  like  the  one  in  question? 
I  think  not.  Is  there  any  logic 
or  reason  in  holding  that  the  par- 
ties to  a  contract  like  this,  whether 
they  be  learned  lawyer  or  ignor- 
ant laymen,  intended  to  make  such 
a  contract,  or  that  the  language 
used  was  susceptible  of  such  a 
construction?  I  think  not.  Such 
a  construction  of  the  contract,  deed, 
or  grant  allows  the  fault,  breach,  or 
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wrong  of  one  party  to  the  contract 
to  render  tKe  contract  wholly  use- 
less and  of  no  value  to  both. 

It  has  been  uniformly  held  by 
this  and  all  other  courts  that,  after 
the  expiration  of  the  time  limit  in 
which  the  timber  shall  be  removed, 
the  owner  of  the  timber  cannot  law- 
fully cut  or  remove  the  timber, 
though  it  may  belong  to  him,  be- 
cause he  contracted  or  covenanted 
to  remove  it  within  the  time  speci- 
fied ;  but  it  has  never  been  held,  -■ 
so  far  as  I  know,  that  the  owner 
of  the  land,  after  such  a  breach 
by  the  vendee  of  the  timber,  could 
not  use,  cultivate,  or  clear  his 
land  because  to  so  do  would  destroy 
the  timber  or  trees  of  the  grantee, 
who  was  solely  at  fault.  To  so  con- 
strue such  contracts  would  render 
them  void  as  against  public  policy. 
Would  it  not  be  against  public 
policy  to  allow  lands  to  be  thus  tied 
up  forever,  so  that  the  owner  of 
the  land  cannot  lawfully  use  his  own 
land,  and  so  that  the  owner  of  the 
timber  could  not  lawfully  cut  and 
remove  it?  We  have  no  case  hold- 
ing that  the  owner  of  land,  after  the 
expiration  of  the  time  in  which  the 
grantee  has  covenanted  to  remove 
it,  may  not  remove  the  timber  from 
his  land  and  cultivate  it  if  he  de- 
sires. It  is  expressly  intimated  in 
Zimmerman's  Case,  149  Ala.  380,  9 
L.R.A.(N.S.)  663,  123  Am.  St.  Rep. 
68, 42  So.  858,  that  he  can  remove  it, 
but  not  use  it.  It  is  there  said: 
"It  may  be  that  the  vendor  would  be 
entitled  to  remove  the  timber  after 
the  time  limit  liimself,  but  not  to 
appropriate  it  to  his  own  use." 

I  submit  that  it  would  be  unrea- 
sonable, if  not  intolerable,  to  hold 
that  the  owner  of  the  land  could  not 
remove  the  timber  and  use  the  land, 
after  the  vendee  of  the  timber  had 
failed  and  refused  to  perform  his 
contract  to  remove.  While,  of 
course,  if  the  contract,  deed,  or 
grant  does  not  fix  a  time  limit  for 
the  removal  of  the  timber,  the  law 
will  read  into  it  a  reasonable  time 
limit,  yet  there  is  a  difference,  and  a 
material  difference,  between  con- 
tracts for  the  sale  of  timber  and  the 


right  to  remove,  where  no  time  is 
fixed,  and  those  in  which  a  time  lim- 
it is  fixed.  The  cases  of  Magnetic 
Ore  Co.  V.  Marbury  Lumb^  Co.  104 
Ala.  466,  27  L.RJI.  434,  53  Am.  St. 
Rep.  73,  16  So.  632;  Butterfield 
Lumber  Co.  v.  Guy,  92  Miss.  361, 15 
L.R.A.(N.S.)  1123, 131  Am.  St.  Rep. 
540,  46  So.  78;  Forest  Product  & 
Mfg.  Co.  V.  Buckley,  107  Miss.  897, 
66  Soi  279,  illustrate  the  differ- 
ence. In  those  the  grant  of  the 
right  to  use  the  land  for  the  grow- 
ing of  the  timber,  and  the  right 
to  remove  it,  were  without  lim- 
itations, and  the  contracts  provided, 
some  by  imi^ication  and  some  by 
express  provision,  that  the  right  to 
remove  should  be  at  the  pleasure  of 
the  grantee,  with  a  perpetual  right 
of  way  for  railroad  purposes.  Those 
cases,  of  course,  are  different  from 
cases  like  the  one  under  considera- 
tion, and  the  one  in  Zimmerman's 
Case,  where  it  was  expressly  cove- 
nanted that  the  right  should  be  re- 
newed within  a  given  time.  This 
difference  is  well  pointed  out  by  the 
supreme  court  of  Massachusetts,  in 
the  case  of  Perkins  v.  Stockwell,  131 
Mass.  529,  532.  It  is  there  said: 
"Where  there  is  a  reservation  of 
wood  and  timber  with  the  right  to 
remove  the  same,  it  is  implied  that 
the  removal  shall  be  made  within  a 
reasonable  time.  Hill  v.  Hill,  113 
Mass.  103, 18  Am.  Rep.  466.  If  the 
reservation  had  been  of  wood  and 
timber  which  was  to  be  permitted  to 
stand  and  grow  indefinitely,  it 
might  be  argued  that  it  should  be 
allowed  to  stand  and  grow,  so  long, 
at  least,  as  to  make  it  merchanta- 
ble ;  but  when  a  definite  time  is  fixed 
within  which  its  growth  is  per- 
mitted without  payment,  and  longer 
only  by  payment  of  rent,  the  plain- 
tiffs could  not  expect  to  hold  the  de- 
fendant bound  by  the  reservation, 
if  they  delayed  their  election  be- 
yond the  year  after  the  expiration 
of  the  original  term." 

The  distinction  is  well  pointed  out 
by  the  supreme  court  of  South  Car- 
olina, in  Wilson  Lumber  Co.  v.  D. 
W.  Alderman  &  Sons  Co.  80  S.  C. 
106,  109, 128  Am.  St.  Rep.  867,  61  S. 
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E.  218. 

was  an  absolute  conveyance  in  fee 
simple  of  the  trees  and  timber  suit- 
able at  that  time  for  milling  pur- 
poses, and  under  the  authorities  of 
this  state,  particularly  Knotts  v. 
Hydrick,  46  S.  C.  L.  (12  Rich.)  314, 
the  estate  in  the  trees  and  timber 
was  a  fee-simple  estate;  the  only 
limitation  being  that  plaintiff's 
right  was  restricted  to  trees  suitable 
for  milling  purposes  in  1893.  Plain- 
tiff was  not  required  to  remove  said 
timber  within  a  rieasonable  time, 
but  could  at  any  time  enter  upon  the 
land  and  remove  all  timber  suitable 
for  milling  purposes  at  date  of 
deed." 

A  copious  note  to  the  above  case, 
as  reported  in  128  Am.  St.  Rep.,  ap- 
pearing on  pages  868  et  seq.,  cites 
scores  of  cases  pointing  out  this  dif- 
ference. A  few  of  them  are  as  fol- 
lows: "If  conveyance  of  timber  re- 
quires it  to  be  cut  and  removed 
within  specified  time,  it  must  be  cut 
and  removed  within  that  time.  Bry- 
ant Lumber  Co.  v.  Crist,  87  Ark.  434, 
112  S.  W.  965.  A  gnmt  to  cut  trees 
within  a  certain  time  is  not  executed 
if  the  trees  are  not  cut  within  the 
time  stipulated.  Noyes  v.  Coding, 
104  Me.  453,  72  Atl.  181.  A  deed  to 
cut  and  remove  timber  within  a  cer- 
tain time  is  binding  on  the  vendee  or 
his  assignee.  Walker  v.  Johnson,  116 
m.  App.  145.  If  a  deed  requires 
timber  to  be  removed  within  a  speci- 
fied time,  it  must  be  removed  within 
that  time.  HoUensteiner  v.  Mis- 
soula Lumber  Co.  37  Mont.  278,  96 
Pac.  420.  If  a  time  is  set  within 
which  timber  must  be  removed,  it 
must  be  cut  and  removed  within 
that  time.  Hurst  v.  Taylor,  32  Ky. 
L.  Rep.  1051,  107  S.  W.  743;  St. 
Louis  Cypress  Co.  v.  Thibodaux,  120 
La.  834,  45  So.  742.  Or,  if  there  is 
a  deed  of  trees  to  be  cut  and  re- 
moved within  ten  years,  they  must 
be  removed  within  that  time.  Web- 
ber V.  Proctor,  89  Me.  404,  36  Atl. 
631.  If  the  grantee  agrees  to  re- 
move trees  from  the  land  within 
two  years  from  the  date  of  the 
grant,  and  fails  to  remove  them 
within  a  reasonable  time  after  the 


to  the  timber  is  forfeited.  Bell 
County  Land  &  Coal  Co.  v.  Moss,  30 
Ky.  L.  Rep.  6,  97  S.  W.  354." 

The  case  of  Adkins  v.  Huff,  re- 
ported in  3  .L.R.A.(N.S.)  649,  re- 
views the  authorities  on  the  subject, 
and  the  report  contains  a  valuable 
note  collecting  many  cases.  The  an- 
notator  there  has  to  say :  "The  con- 
clusion reached  in  Adkins  v.  Huff 
that  the  right  of  a  grantor  of  Umd 
who  reserves  timber  standing  there- 
on, to  be  removed  within  a  specified 
time,  terminates  at  the  expiration 
of  such  time,  is  supported,  almost 
unanimously  by  the  cases  which 
pass  upon  the  question." 

It  is  true  that  there  are  cases, 
among  them  cases  of  our  own  court, 
holding  that  the  trees  or  timber  left 
standing  on  the  land  after  the  ex- 
piration  of  the  time  limit  for  remov- 
al are  yet  the  property  of  the  ven- 
dee, and  do  not  revert  to  the  vendor; 
but  there  are,  so  far  as  I  know,  none 
holding  that  the  grantee  still  owns 
an  interest  in  the  land  upon  which 
the  trees  are  growing,  which  will 
prevent  the  vendor  from  removing 
them  in  order  to  use  or  cultivate  his 
land  if  he  desires  so  to  do.  If  A 
should  sell  B  a  home,  with  a  cove- 
nant on  the  part  of  the  latter  to  re- 
move it  from  the  land  within  a  year, 
and  B  fail  and  refuse  to  remove  it, 
surely  A  would  not  thereby  be  for- 
ever prevented  from  using  the  land 
on  which  the  house  was  situated. 
After  the  failure  of  a  vendee  to  re- 
move timber,  trees,  or  a  house  from 
the  land  on  which  they  are  located, 
within  the  time  agreed  upon, — and  • 
certainly  upon  a  refusal,  so  to  do, — 
the  timber,  trees,  or  house  cease  to 
be  a  part  of  the  land,  and  become 
personalty,  as  to  the  respective 
rights  of  the  owner  of  the  land  and 
the  personalty,  and  such  personalty 
becomes  an  obstruction  to  the  use  of 
the  land,  and  of  courae  the  owner  of 
the  land  then  has  the  right  to  re- 
move it  from  his  land,  as  he  would 
a  horse,  cattle,  or  even  the  person  of 
the  owner  of  such  personalty,  if  it 
was  occupying  the  land  in  violation 
of  law,  and  even,  as  in  the  case  at 
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bar,  in  violation  of  express  cove- 
nants. 

I  do  not  think  this  or  any  other 
court  has  heretofore  held,  or  will 
ever  hold,  to  the  contrary.  I  con- 
cede, as  I  have  before  stated,  that 
there  is  a  difference  among  the 
courts  as  to  the  construction  of  con- 
tracts like  the  one  in  question.  This 
difference  was  pointed  out  in  our 
Zimmerman  Case,  149  Ala.  380,  9 
L.R.A.(N.S.)  663,  123  Am.  St.  Rep. 
58,  42  So.  858,  but  the  difference 
only  goes  to  the  title  to  the  timber, 
and  not  to  the  title  or  rights  to  the 
land  after  the  expiration  of  the  time 
limit  for  removal.  It  is  true,  as 
above  stated,  that  this  court,  in  Zim- 
merman's Case,  followed  the  line  of 
decisions  holding  that  the  trees  or 
timber  remain  the  property  of 
the  vendee  after  the  expiration  of 
the  time  limit,  and  do  not  revert  to 
the  vendor,  and  that  the  contract  is 
more  than  the  mere  right  to  take 
timber  during  the  time;  that  it  is  a 
sale  of  the  trees,  with  a  covenant  to 
remove;  but  it  has  never  been  held 
that  the  interest  in  the  land  shall 
extend  beyond  the  time  limit  fixed 
in  the  contract  or  grant.  Both  par- 
ties are  held  to  the  contract,  and 
were  so  held,  even  in  Zimmerman's 
Case  and  the  hne  of  cases  which  it 
follows. 

The  true  rule,  and  the  correct  in- 
terpretation of  such  contracts,  were 
stated  by  the  supreme  court  of  Wis- 
consin, which  has  been  followed  by 
most  of  the  leading  courts.  The 
logic  and  reasoning  of  this  court  is 
unanswerable,  as  is  pointed  out  by 
the  supreme  court  of  Michigan  'in 
the  case  of  Macomber  v.  Detroit,  L. 
&  N.  R.  Co.  108  Mich.  491,  32  L.R.A. 
102,  62  Am.  St.  Rep.  713,  66  N.  W. 
376.  In  these  cases  the  question 
was  made  acute,  by  reason  of  the 
fact  that,  at  the  expiration  of  the 
time  limit,  some  of  the  trees  sold 
were  still  standing,  and  others  had 
been  cut  but  not  removed  from  the 
land.  So  the  question  was  pre- 
sented :  Was  there  any  difference  as 
to  the  rights  of  the  vendor  between 
the  trees  cut,  and  those  not  cut; 
that  is,  was  there  a  difference  as  to 


the  rights  and  title  of  the  contracts 
ing  parties,  as  to  the  timber  and  the 
land,  after  the  expiration  of  the 
time  limit?  And  the  Michigan 
court  says: 

"In  Golden  v.  Clock,  57  Wis.  118, 
46  Am.  Rep.  32, 15  N.  W.  12,  a  con- 
tract similar  to  that  in  question  was 
held  to  convey  title  to  only  such  tim- 
ber as  was  removed  within  the  time 
limited,  but  considered  all  such  tim- 
ber as  was  manufactured  into  stave 
bolts  as  removed.  In  Hicks  v. 
Smith,  77  Wis.  146,  46  N.  W.  133, 
the  same  doctrine  was  reaffirmed  by 
the  same  court.  A  contract  not  dis- 
tinguishable from  the  one  herein  in- 
volved was  considered,  and  it  was 
held  that,  as  to  trees  cut  into  logs, 
the  severance  from  the  realty  had 
become  complete.  The  property  had 
become  personalty,  and  its  character 
so  essentially  changed  by  such 
manufacture  that  it  was,  in  effect, 
removed  from  the  premises,  within 
the  meaning  of  the  deed. 

"In  Williams  v.  Flood,  63  Mich. 
493,  30  N.  W.  93,  Mr.  Justice  Camp- 
bell, speaking  of  such  a  contract  as 
the  present,  said:  'It  is  not  very 
important  to  discuss  the  exact  na- 
ture of  plaintiff's  rights  under  the 
written  contract.  Whatever  they 
were,  they  included  an  absolute  sale 
of  all  the  timber  described,  subject 
only  to  such  qualifications  of  the 
right  of  removal  as  the  contract 
mentions.  At  most,  this  condition 
would  only  operate  by  way  of  forfei- 
ture. The  timber  had  all  been  paid 
for,  and  all  belonged  to  the  plaintiff, 
unless  lost  by  forfeiture  for  nonre- 
moval.'  The  same  can  be  said  of 
the  present  case,  and,  if  we  apply 
the  rule  that  forfeitures  are  not 
favored  (Miller  v.  Havens,  51  Mich. 
485,  16  N.  W.  865),  the  rule  of  the 
Wisconsin  court  seems  consistent 
with  reason  and  justice.  It  is  no 
stretch  to  treat  the  severance  of  the 
timber  from  the  soil,  and  its  manu- 
facture into  logs,  as  a  removal, 
within  the  terms  of  the  provision 
for  forfeiture;" 

I  concede,  of  course,  that  this 
court  has  not  gone  to  the  full  extent 
of  the  above  holding,  as  to  -the  title 


Digitized  by 


Google 


SHEPARD  V.  MT.  VERNON  LUMBER  CO. 
(i>s  Ala.  sti,  es  Bo.  8S0.) 


31 


to  the  standing  trees,  but  has  as  to 
the  rights  or  title  of  the  grantee  as 
to  the  land. 

Our  earliest  case  on  the  subject 
under  discussion  is  Heflin  v.  Bing- 
ham, 56  Ala.  566,  28  Am.  Rep.  776, 
and  that  case  expressly  followed  the 
New  Hampshire  court,  and  chiefly 
based  the  holding  on  the  case  of 
Hoit  V.  Stratton  Mills,  54  N.  H.  109, 
20  Am.  Rep.  119.  Both  of  these 
cases  ai^  fully  in  accord  with  ^hat  I 
conceive  to  be  the  law,  as  to  the 
rights-  of  the  owner  of  the  land, 
after  the  expiration  of  the  time  lim- 
it for  removal.  In  the  New  Hamp- 
shire case  it  was  said:  "When  the 
time  for  the  defendant's  keeping  his 
trees  or  other  chattels  on  the  plain- 
tiff's land  has  expired,  the  defendant 
cannot  keep  them  there  as  long  as 
he  pleases.  He  cannot  rightfully 
keep  them  there  after  that' time.  He 
can  wrongfully  leave  them  there 
after  that  time,  as  he  can  wrongfully 
do,  or  wrongfully  neglect  to  do,  a 
great  variety  of  other  things.  He  is 
liable,  as  for  any  tort  or  breach  of 
contract,  to  the  extent  of  the  legal 
rule  of  damages  for  injuries  caused 
by  his  wrongful  omission  to  remove 
them  within  the  time  expressly  or 
impliedly  fixed.  Not  only  has  the 
plaintiff  a  remedy  by  legal  process 
for*  the  injuries  which  he  suffers 
from  the  defendant's  property  being 
on  his  land  after  the  time  of  remov- 
al; he  also  has  the  'natural,  essen- 
tial and  inherent'  right  of  'protect- 
ing property.'  He  can,  without  le- 
gal process,  protect  his  property 
against'  the  wrongful  presence  and 
injurious  action  and  effect  of  the  de- 
fendant's property.  And  this  right 
is  the  right  to  do  whatever,  under 
the  circumstances  of  each  case,  ap- 
parently is  reasonably  necessary  to 
be  done  in  defense.  Aldrich  v. 
Wright,  53  N.  H.  398,  16  Am.  Rep. 
339.  In  that  case,  some  authorities 
are  cited  showing  that  it  may  be 
•  reasonably  necessary,  in  the  defense 
of  one's  own  property,  to  destroy  the 
property  of  another.  If  in  defense 
it  is  reasonably  necessary  for  A  to 
remove  B's  property  from  A's  land, 
he  may  remove  it.    If  it  is  reason- 


ably necessary  for  him  to  destroy  it, 
he  may  destroy  it.  If  it  is  reason- 
ably necessary  for  him  to  sell  it,  he 
may  sell  it.  If  it  is  reasonably 
necessary  for  him,  in  defense  to  do 
anything  after  reasonable  notice. 
.  .  .  If  it  is  reasonably  necessary 
for  him  to  have  a  lien  on  the  offend- 
ing property  or  its  proceeds  for  the 
expenses  of  the  exercise  of  his 
natural  right  of  defense,  he  has  a 
lien.  When  B  is  liable  for  the  dam- 
age caused  to  A  by  his  property 
wrongfully  remaining  on  A's  land, 
he  must  also  be  liable  for  the  rea- 
sonable expense  to  which  his  fault 
puts  A  in  ridding  his  land  of  the  en- 
cumbrance. 'And,  if  indemnity  by 
lien  is  a  part  of  the  reasonable  ne- 
cessity of  A's  defense,  it  is  a  part  of 
his  natural  right  of  defense.  His 
remedy  by  the  exercise  of  his  natural 
right  of  defense  is  as  broad  as  the 
reasonable  necessity  of  the  case. 
That  right  is  a  plenary  one,  whether 
the  thing  against  which  it  may  be 
exercised  is  wrongfully  allowed  to 
remain,  or  is  wrongfully  put  on  his 
land,  by  B.  He  may  resist  a  wrong- 
ful occupation  of  his  land,  as  well  as 
a  wrongful  invasion  of  it.  A  wrong- 
ful occupation  is  a  wrongful  invasion 
of  his  right  of  property." 

I  submit  that  there  are  no  de- 
cisions contrary  to  the  above;  that 
it  is  fully  in  accord  with  natural  and 
moral  law,  as  well  as  with  munici- 
pal ;  and  to  hold  otherwise  would  be 
contrary  to  all  precedents.  While 
there  is  a  conflict  among  the  author- 
ities as  to  whether  timber  belongs 
to  the  vendor  or  to  the  vendee  after 
the  expiration  of  the  time  limit  for 
removing,  there  is  no  conflict  or  dis- 
sent to  the  proposition  that  the  ven- 
dee has  no  title,  interest,  claim,  *or 
demand  as  to  the  land  on  which  the 
trees  are  standing.  While  growing 
trees  and  timber  are  considered  real- 
ty, and  not  personalty,  yet  when 
they  are  severed  from  the  land  they 
become  chattels,  and  a  conveyance 
of  them,  by  a  legal  fiction,  operates 
as  a  severance,  so  far  as  the  rights 
of  the  parties  to  the  conveyance  are 
concerned.  In  legal  effect,  it  is  just 
as  if  the  timber  had  been  severed  by 
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the  ax.  As  has  been  said,  the  sever- 
ance in  law  may  be  made  with  the 
pen  as  well  as  with  the  ax. 


NOTE. 

According  to  the  general  rule,  a 
purchaser  of  standing  timber  to  be 
removed  within  a  specified  time,  who 
fails  to  remove  it  within  the  time 
limited,  loses  whatever  right  he  had, 
not  only  in  the  timber,  but  the  right 
of  entry  upon  the  land  for  purposes 
of  removaL    This  rule  does  not  pre- 


vail in  Alabama  and  a  few  otiier 
states,  but  in  these  states  the  title  to 
the  timber  remains  in  the  purchaser, 
even  though  he  has  failed  to  remove 
it  within  the  time  limited;  but  his 
right  of  entry  is  gone.  The  decision 
in  the  reported  case  (SHE7ARD  v.  Mt. 
Vernon  Lumbeb  Co.  ante,  23,)  is  an 
interesting  example  of  the  application 
of  the  Alabama  rule.  The  entire  ques- 
tion of  effect  of  failure  to  remove 
timber  within  the  time  limited  in 
timber  contracts  is  discussed  in  the 
annotation  following  ZutKLB  v.  AUAr 
SON,  post,  41. 


D.  C.  SMITH  et  al.,  PlflFs.  in  Err., 

V. 

JOHN  N.  RAMSEY. 

Vtrgtnia  Supreme  Court  of  Appeals  — June  11,  1914. 
(116  Va.  530,  82  S.  £.  189.) 

Timber  —  sale  f w  removal  —  effect  of  manufacture. 

That  timber  sold  under  a  contract  giving  a  specified  time  in  which  to 
cut  and  remove  it  is  cut  and  manufactufed  into  lumber,  ties,  and  other 
articles  prior  to  the  expiration  of  the  time  named  does  not  defeat  the 
operation  of  the  rule  that  failure  to  remove  the  timber  within  the  time 
specified  will  leave  the  title  in  the  grantor. 

[See  note  on  this  question  beginning  on  page  41.] 


Error  to  the  Circuit  Court  for  Caroline  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  recover  the  value  of  certain  rail- 
road ties,  lumber,  etc.,  alleged  to  have  been  converted  by  defendants  to 
their  own  use.    Reversed. 


Statement  by  Buchanan,  J. : 
The  defendant  in  error  brought 
this  action  of  trover  and  conversion 
to  recover  the  value  of  certain  rail- 
road ties,  lumber,  pulp  wood,  etc., 
which  the  defendants  had,  as 
averred,  converted  to  their  own  use. 
There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff.  To  that  judg- 
ment this  writ  of  error  was  awarded 
upon  the  petition  of  the  defendants. 
AH  questions  of  law  and  fact  were 
submitted  to  the  court  for  its  deci- 
sion, without  a  jury,  upKon  an  agreed 
statement  of  facts,  which  is  as  fol- 
lows: 


"It  is  agreed  that  the  letter  of 
date  February  10,  191S,  addressed 
to  the  plaintiff,  John  N.  Ramsey,  is 
the  first  notice  sent  or  received  for- 
bidding the  further  removal  of  the 
ties,  wood,  lumber,  etc.,  and  that  the 
said  netice  shall  be  taken  to  have 
been  signed  and  is  to  be  as  binding 
upon  the  other  defendants  as  though 
signed  by  the  other  defendants. 

"It  is  further  agreed  that  the  tim- 
ber which  is  the  subject-matter  of 
this  action  was  cut  and  manufac- 
tured before  the  9th  day  of  Febru- 
ary, 1913,  and  the  only  question  at 
issue  is  over  the  right  of  the  plain- 
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tiff  to  proper^  in  and  to  remove  the 
same  after  the  expiration  of  his  con- 
tract. 

"It  is  farther  tigreed  that  in  Au- 
gust, 1912,  at  least  six  months  be< 
fore  the  expiration  of  said  contract, 
John  N.  Ramsey  visited  the  defend- 
ant, and  in  conversation  with  D.  C. 
Smith  offered  to  buy  certain  pine 
trees  not  included  in  the  contract  of 
February  9,  1911,  and  that  the  de- 
fendant signified  his  willingness  to 
sell ;  that  thereupon  the  plaintiff  of- 
fered the  defendant  $50  for  the  pine 
trees,  on  condition,  however,  that 
the  defendants  would  extend  the 
time  limited  in  the  contract  of  Feb- 
ruary 9,  1911,  for  a  period  of  eight 
months;  that  the  defendant  agreed 
to  sell  the  pine  trees  at  $50,  but  in- 
formed the  plaintiff  that  the  time  of 
the  February  contract  would  not  be 
extended  a  single  day;  that  there- 
upon the  plaintiff  refused  to  buy  the 
pine  trees,  and  told  the  defendant 
D.  C.  Smith  that  he  (plaintiff)  in- 
tended to  cut  all  of  the  trees  in- 
cluded in  his  contract,  and  would 
remove  the  same  when  he  got  good 
and  ready,  in  spite  of  the  contract. 

"It  is  further  agreed  that  the  fol- 
lowing is  a  correct  count  and  meas- 
orranent  of  the  ties,  wood,  lumber, 
etc.,  cut  under  the  said  contract,  and 
not  removed  from  the  premises 
prior  to  February  9,  1918,  and  that 
the  total  value  set  out  is  to  be  con- 
sidered the  correct  value  of  the 
same,  to  wit : 

128    finished  oak  railroad  ties, 
34    nnfinished  oak  railroad  ties, 
4,659    feet  of  sawed  lumber, 

£58    feet  of  sawed  lumber, 
46i  eords  of  pulp  woo^ 


2,600 


16    pieces  of  wagon  pole^ 
feet  oak  and  gtaa  culls. 


valued  in  the  aggregate  at  |650. 


"Subscribed  and  agreed  to. 

"G.  B.  Wallace, 
Tor  the  plaintiff. 

"Chandler  &  Beale, 
"Attys.  tor  defendants. 

"Tt  is  agreed  that  the  defendants 
have  taken  possession  under  a  claim 
of  ownership  of  the  ties,  lumber, 
pulp  wood,  etc.,  set  out  above,  and 
icnuuning  on  the  premises  Feb- 
15  A.L.S.— 3. 
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ruary  10,  1918,  and  deny  the  right 
of  the  plaintiff  to  the  same. 

"G.  B.  Wallace, 
"Attys.  for  the  plaintiff. 

"Chandler  &  Beale, 
"Attys.  for  defendants. 

"Contract  of  date  February  9, 
1911,  referred  to  in  agreement, 
which  is  in  the  following  words  and 
figures,  to  wit: 

"  This  contract,  made  and  entered 
into  this  9th  day  of  February,  1911, 
between  M.  D.  Parr  and  Ada  E. 
Smith  and  D.  C.  Smith,  her  hus- 
band, parties  of  the  first  part,  and 
John  N.  Ramsey,  party  of  the  sec- 
ond part,  witnesseth,  that  for  and 
in  consideration  of  the  sum  of  $500, 
$100  of  which  is  paid  in  cash  and 
the  balance  to  be  paid  in  thirty  days 
from  the  date  of  this  contract,  the 
said  parties  of  the  first  part  have 
sold  unto  the  said  party  of  the  sec- 
ond part  all  the  growing  timber  (ex- 
cept the  pine  and  cedar)  on  what  is 
known  as  the  river  land  of  the 
North  Point  farm,  and  more  partic- 
ularly described  as  follows:  Com- 
mencing at  Hawes  bridge  over  the 
Mattaponi  river  and  running  as  the 
old  main  road  used  to  run  to  the  foot 
of  the  long  hill  at  comer  of  fence, 
tlience  around  the  foot  of  the  hill  to 
the  edge  of  the  field,  thence  with  the 
edge  of  the  field  to  Mrs.  Buchanan's 
line,  thence  with  Mrs.  Buchanan's 
line  to  the  said  Mattaponi  river,  and 
thence  down  said  river  to  the  point 
of  beginning. 

""Hie  said  parties  of  the  first 
part  agree  to  give  the  said  party  of 
the  second  part  two  years  from  the 
date  of  this  contract  in  which  to  cut 
and  remove  said  timber.  And  the 
said  party  of  the  second  part  is  to 
have  a  right  of  way  out  to  the  main 
county  road  at  the  foot  of  the  long 
hill  first  mentioned  in  this  contract. 

"•Witness  the  following  sig- 
natures and  seals: 

« "Mrs.  M.  D.  Parr.  [SeaL] 
"  'Mrs.  Ada  E.  Smith.  [Seal.] 
"'D.  C.  Smith.  [Seal,] 

"  'John  N.  Ramsey.     [Seal.]' 

"If  fences  are  broken  down  bgr 
trees  or  palled  down  in  any  way  for 
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outlets,  the  fence  must  be  repaired 
or  put  in  good  order  at  once. 

"Letter  referred  to  in  agreed 
statement  of  facts,  which  is  in  the 
following  words  and  figures,  to  wit: 

"'Paige,  Va.,  Feb.  10,  1913. 
"  'Mr.  John  N.  Ramsey, 

"  'Fredericksburg,  Va. 
" 'Dear  Sir:— 

"*I  write  to  notify  you  that  the 
contract  between  us  to  cut  and  re- 
move timber  sold  to  you  by  me  ex- 
pired on  the  9th  day  of  February, 
1913.  I  hereby  forbid  moving  any 
more  of  'the  said  timber. 

"  'Respectfully,      D.  C.  Smith.' " 

Messrs.  Chandler  &  Beale  and  W.  S. 
McNeill,  for  plaintiffs  in  error: 

Under  the  contract,  all  trees  or  tim- 
ber standing  at  the  expiration  of  the 
limited  time  belong  to  the  vendor,  not 
as  a  forfeiture  nor  as  a  reversion,  but 
on  the  theory  that  the  instrument  is  a 
conditional  grant,  and  the  vendee  has 
failed,  within  the  specified  time,  to 
comply  with  the  conditions  of  the  sale 
necessary  to  vest  title  in  himself. 

Wright  v.  Camp  Mfg.  Co.  110  Va. 
678,  66  S.  E..843;  25  Cyc.  1551,  1552, 
note  56;  Alexander  v.  Bauer,  94  Minn. 
174, 102  N.  W.  387;  Howard  v.  Lincoln, 
18  Me.  122;  Perkins  v.  Stockwell,  131 
Mass.  529;  Prentiss  v.  Ross,  96  Mich. 
83,  55  N.  W.  613;  Null  v.  Elliott,  52 
W.  Va.  229,  43  S.  E.  173;  Haskell  v. 
Ayres,  32  Mich.  93. 

The  timber  contract  is  a  conditional 
sale,  and  the  words  "cut  and  remove" 
are  the  two  conditions  which  must  be 
complied  with  before  title  can  pass  to 
the  vendee. 

Boisaubin  v.  Reed,  1  Abb.  App.  Dec. 
161;  Strong  v.  Eddy,  40  Vt.  547;  Irons 
V.  Webb,  41  N.  J.  L.  203,  32  Am.  Rep. 
193;  King  v.  Merriman,  88  Minn.  47, 
35  N.  W.  570;  Chestnut  v.  Green,  27 
Ky.  L.  Rep.  838,  86  S.  W.  1122;  Mc- 
Rae  V.  Stillwell,  111  Ga.  65,  55  L.R.A. 
513,  36  S.  E.  604;  Morgan  v.  Perkins, 
94  Ga.  353,  21  S.  E.  574;  Allison  v. 
Wall,  121  Ga.  822,  49  S.  E.  831;  Mengal 
Box  Co.  V.  Moore,  114  Tenn.  596,  87 
S.  W.  415,  4  Ann.  Cas.  1047;  Green  v. 
Bennett,  23  Mich.  464;  Webber  v. 
Proctor,  89  Me.  404,  36  Atl.  631;  Clark 
V.  Ingram-Day  Lumber  Co.  90  Miss. 
479,  43  So.  813;  McNeil  v.  Hall,  187 
N.  Y.  549,  80  N.  E.'1113;  McClary  v. 
Atlantic  Coast  Lumber  Corp.  90  S.  C. 
153,  72  S.  E.  145;  Luf burrow  v.  Ever- 
ett, 113  Ga.  1054,  39  S.  E.  436;  Chest- 


nut V.  Green,  120  Ky.  385,  86  S.  W» 
1122;  Taylor  Brown  Timber  Co.  v. 
Wolf  Creek  Coal  Co.  32  Ky.  L.  Rep, 
1015,  107  S.  W.  733;  Clark  v.  Guest,  54 
Ohio  St.  298, 48  N.  E.  862;  Frank  Hitch 
Lumber  Co.  v.  Brown,  160  N.  C.  281, 
75  S.  E.  714;  Hawkins  v.  Goldsboro 
Lumber  Co.  139  N.  C.  160,  51  S.  B. 
852;  Rowan  v.  Carleton,  100  Miss.  177, 
56  So.  329. 

The  mere  cutting  of  timber  within 
the  time  specified  for  its  removal  does 
not  prevent  the  title  thereto  from  re- 
verting back  to  the  owner  of  the  land. 

McRae  v.  Stillwell,  55  L.R.A.  530, 
note  5;  Taylor  Brown  Timber  Co.  v. 
Wolf  Creek  Coal  Co.  32  Ky.  L.  Rep. 
1015,  107  S.  W.  735;  St.  Louis  Cypress 
Co.  V.  Thibodaux,  120  La.  844,  45  So. 
742;  28  Am.  &  Eng.  Enc.  Law,  2d  ed. 
541 ;  Peirce  v.  Finerty,  76  N.  H.  38,  29 
L.R.A.(N.S.)  547,  76  Atl.  194,  79  Atl. 
23. 

Messrs.  G.  B.  Wallace,  P.  M.  Chi- 
chester, and  C.  M.  Chichester,  for  de- 
fendant in  error: 

Under  a  contract  giving  the  vendee 
of  timber  a  limited  time  in  which  to 
cut  and  remove  the  same,  if  the  timber 
is  cut  and  severed  within  the  stipu- 
lated time,  it  becomes  the  property  of 
the  vendee,  and  his  failure  to  haul  it 
off  the  premises  does  not  entail  a  for- 
feiture, in  the  absence  of  an  expressed 
forfeiture  clause  in  the  contract  or 
deed. 

Erskine  v.  Savage,  96  Me.  57,  51  Atl. 
243;  Irons  v.  Webb,  41  N.  J.  L  203,  82 
Am.  Rep.  193;  Macomber  v.  Detroit, 
L.  &  N.  R.  Co.  108  Mich.  491,  82  L.R.A. 
102,  62  Am.  St.  Rep.  713,  66  N.  W. 
376;  Golden  v.  Clock,  57  Wis.  118,  46 
Am.  Rep.  32,  15  N.  W.  12;  Hicks  v. 
Smith,  77  Wis.  146,  46  N.  W.  133; 
Halstead  v.  Jessup,  150  Ind.  85,  49  N. 
E.  821;  Walcutt  v.  Treisch,  82  Ohio 
St.  263,  29  L.R.A.(N.S.)  554,  92  N.  E. 
423;  Plumer  v.  Prescott,  43  N.  H.  277; 
Alexander  v.  Bauer,  94  Minn.  174,  102 
N.  W.  387;  Wimbrow  v.  Morris,  118 
Md.  91,  47  L.R.A.(N.S.)  882,  84  Atl. 
238;  Williams  v.  Flood,  63  Mich.  491, 
30  N.  W.  93;  Walker  v.  Johnson,  116 
111.  App.  145;  Plummer  v.  Reeves,  83 
Ark.  10,  102  S.  W.  376 ;  Keystone  Lum- 
ber &  Min.  Co.  V.  Brooks,  65  W.  Va. 
512,  64  S.  E.  614;  C.  W.  Zimmerman 
Mfg.  Co.  V.  Daffin,  149  Ala.  380,  9 
L.R.A.(N.S.)  663,  123  Am.  St.  Rep.  58, 
42  So.  858;  Hoit  v.  Stratton  Mills,  54 
N.  H.  109,  20  Am.  Rep.  119;  Mc- 
Rae V.  Stillwell,  56  L.R.A.  629,  note 
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4;  Hubbard  v.  Burton,  75  Mo.  67;  But- 
ler V.  McPherson,  95  Miss.  635,  49  So. 
257;  Johnson  v.  Truitt,  122  Ga.  327,  50 
S.  E.  135;  Mahan  v.  Clark,  219  Pa.  229, 
68  Atl.  667,  12  Ann.  Cas.  729;  Taylor 
Brown  Timber  Co,  v.  Wolf  Creek  Coal 
Co.  32  Ky.  L.  Rep,  1015,  107  S,  W.  733; 
Watson  V.  Gross,  112  Mo,  App.  615,  87 
S.  W.  104. 

Buchanan,  J.,  delivered  the  opin- 
ion of  the  court : 

The  controversy  in  this  case 
grows  out  of  the  agreement  attached 
to  the  agreed  statement  of  facts. 
By  that  instrument  the  defendants 
sold  to  the  plaintiff  all  the  growing 
timber  (except  pine  and  cedar)  on 
a  designated  parcel  of  land,  and  gave 
him  two  years  from  that  date  in 
which  "to  cut  and  remove  said  tim- 
ber," and  a  right  of  way,  describing 
its  course,  from  that  land  to  a  public 
highway.  The  controversy  here  de- 
pends upon  the  meaning  of  the 
words  "to  cut  and  remove,"  as  used 
in  the  agreement. 

There  is  scarcely  any  other  sub- 
ject upon  which  there  is  so  great  a 
diversity  of  judicial  decision  as  in 
the  construction  of  what  are  known 
as  "timber  contracts."  Not  only 
have  the  courts  of  different  juris- 
dictions construed  them  differently, 
but  the  decisions  of  the  same  court 
have  not  always  been  uniform. 
Some  courts  hold  that  the  rights  of 
the  vendee  or  grantee  in  such  con- 
tracts are  a  license,  others  a  lease, 
others  an  absolute  sale,  and  others 
a  conditional  sale.  In  some  cases  it 
is  held  that  the  sale  or  conveyance 
is  absolute,  and  the  requirement  to 
cut  and  remove  the  timber  within  a 
specified  time  a  mere  covenant,  the 
breach  of  which  does  not  affect  the 
title,  but  only  entitles  the  vendor  to 
damages  when  broken,  unless  by  the 
terms  of  the  deed  or  contract,  ex- 
pressly or  impliedly,  the  vendee's 
title  is  forfeited  for  failure  to  cut 
and  remove  the  timber  within  the 
designated  time.  In  other  cases  it  is 
held  that  the  sale  or  conveyance  is 
not  absolute,  but  conditional,  and 
that  title  to  such  timber  as  is  not  cut 
and  removed  within  the  time  limit 
jremains  in  the  vendor  or  grantor. 
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Whether  the  sale  or  conveyance  be 
regarded  as  absolute  or  conditional, 
where  the  transaction  is  considered 
a  sale,  accounts  largely  for  the  dif- 
ferent conclusions  reached  by  the 
courts  as  to  the  rights  of  the  par- 


The  difference  in  the  rights  of  the 
parties  under  such  contracts  or  con- 
veyances, when  held  to  be  absolute 
and  when  held  to  be  conditional,  is 
clearly  stated  in  Green  v.  Bennett, 
23  Mich.  464,  470,  by  Judge  Chris- 
tiancy,  in  the  opinion  of  the  court 
of  which  Judge  Cooley  was  then  a 
member.  In  that  case  it  was  said,  in 
substance,  that  under  a  contract  for 
the  sale  of  all  the  wood  and  timber 
on  specified  land,  to  be  removed 
within  a  designated  time,  the  wood 
and  timber  remain  the  property  of 
the  purchaser,  though  not  removed 
within  the  time  fixed,  if  the  contract 
is  construed  as  making  an  absolute 
sale  of  tiie  same;  and  if  the  sale  is 
conditional,  and  the  provision  for 
removal  within  the  specified  time  is 
in  the  nature  of  a  condition,  the  pur- 
chaser would,  if  the  vendor  should 
insist  on  the  condition,  lose  all  right 
to  the  wood  and  timber  not  removed 
within  the  time  specified,  and  the 
vendor  would  have  the  right  to  in- 
sist on  the  breach  of  the  condition, 
and  hold  the  wood  not  thus  removed. 

In  the  case  of  Irons  v.  Webb,  41 
N.  J.  L.  203,  32  Am.  Rep.  193,  Chief 
Justice  Beasley,  in  delivering  the 
opinion  of  the  court,  in  which  such 
a  sale  was  held  not  to  be  conditional, 
said,  in  concluding  that  opinion: 
"In  forming  the  foregoing  opinion, 
I  have  laid  no  stress  on  the  fact  that 
the  timber  in  the  present  instance 
was  actually  cut  down  before  the 
end  of  the  time  limited  in  the  deed 
for  its  removal.  This  has  been  de- 
signedly done,  as  it  is  not  perceived 
how  such  fact  can  add  anything  to 
the  force  of  the  exception  in  the  con- 
veyance, in  the  way  of  fixing  the 
title  in  the  grantor.  I  have  en- 
deavored to  show  that  the  exception 
is  unconditional;  and  if  this  be  so, 
by  its  own  efficiency  it  kept  the  title 
to  the  timber  in  the  plaintiff  [the 
grantor  who  had  reserved  the  tim- 
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ber] ;  but  if,  to  the  contrary,  the 
property  in  the  timber  was  not  to 
remain  in  the  plaintiff  unless  the 
trees  were  removed  within  such 
period,  then  very  clearly  the  mere 
felling  of  the  trees  would  not  satisfy 
the  requirement  of  such  condition." 

The  general  subject  of  the  con- 
struction of  instruments  such  as  is 
in  question  in  this  case  was  care- 
fully examined  and  considered  in 
Young  V.  Camp  Mfg.  Co.  and  Wright 
V.  Camp  Mfg.  Co.  reported  in  110 
Va.  678,  66  S.  E.  843,  and  the  con- 
clusion reached  that  a  deed  to  stand- 
ing timber,  with  the  right,  for  a 
fixed  period,  to  cut  and  remove  the 
same,  does  not  convey  an  absolute 
and  unconditional  title  to  the  tim- 
ber, but  only  conveys  title  to  such  as 
may  be  cut  and  removed  within  the 
fixed  period. 

In  the  subsequent  cases  of  Brown 
V.  Surry  Lumber  Co.  113  Va.  503, 
507,  75  S.  E.  84 ;  Quigley  Furniture 
Co.  v.  Rhea,  114  Va.  271,  280, 281, 76 
S.  E.  330,  and  others,  the  conclu- 
sion reached  in  that  case  as  to  the 
character  of  such  contracts  was  ap- 
proved and  followed. 

While  the  facts  in  those  cases  and 
in  this  as  to  what  had  been  done 
under  the  contracts  or  deeds  were 
different,  the  character  of  the  con- 
tract in  each  was  substantially  the 
same.  Those  decisions  would  seem, 
therefore,  to  Settle,  if  decisions  can 
settle  a  question,  that  the  provisions 
in  such  contracts  for  the  cutting  and 
removal  of  the  timber  within  a  fixed 
period  are  not  covenants,  but  con- 
ditions. 

It  is  insisted,  however,  by  counsel 
for  the  plaintiff,  that  even  if  the  sale 
in  this  case  be  held  to  be  conditional 
under  our  decisions,  the  conditions 
for  cutting  and  removing  only  ap- 
plied to  the  timber  left  standing  up- 
on the  premises  at  the  expiration  of 
the  time  limit,  and  not  to  that  which 
was  cut  during  that  period,  but  not 
removed  from  the  premises,  and 
especially  where  it  had  been  manu- 
factured. 

It  is  clear  from  the  language  used, 
taking  the  words  in  their  ordinary 
and  popular  sense,  as  they  must  be. 


since  there  is  nothing  in  the  case  to 
show  that  they  were  understood  in 
a  different  sense,  that  it  was  the  in- 
tention of  the  parties  that  the  tim- 
ber should  be  cut  and  removed  from 
the  defendants'  land  within  two 
years.  The  suggestion  that  the 
court  in  Wright  v.  Camp  Mfg.  Co. 
supra,  and  the  cases  which  follow 
it,  used  the  words  "cut"  and  "re- 
move" as  synonymous,  both  mean- 
ing to  sever  the  trees  from  the  soil, 
and  not  necessarily  removing  them 
from  the  land,  has  no  foundation. 
In  Quigley  Furniture  Co.  v.  Rhea, 
supra,  the  words  "cut"  and  "re- 
move" are  treated  as  synonymous 
with  the  words  "cut  and  take  off." 
The  well-settled  rule  of  construction 
is  that  no  word  in  a  contract  is  to 
be  treated  as  meaningless  (as  would 
be  the  case  if  "remove"  were  held 
to  be  synonymous  with  "cut"),  if 
"any  meaning  reasonable  and  con- 
sistent with  other  parts  of  the  con- 
tract can  be  given  to  it."  Stephen 
Putney  Shoe  Co.  v.  Richmond,  F.  & 
P.  R.  Co.  116  Va.  211,  81  S.  E.  93, 
and"  authorities  cited.  There  is 
nothing  in  the  contract  to  indicate 
tiiat  the  word  "remove"  was  not 
used  in  its  ordinary  and  popular 
sense.  There  is  only  one  time  limit 
fixed  by  the  contract,  and  that  is  as 
applicable  to  the  removal  as  it  is  to 
the  cutting  of  the  timber.  Strong 
V.  Eddy,  40  Vt.  551.  Upon  what 
principle  of  construction  can  it  be 
said  that  the  time  limit  applies  to 
the  one,  and  not  to  the  other?  The 
manifest  object  of  the  time  limit 
was  to  fix  a  period  within  which  the 
plaintiff  was  to  exercise  aU  the 
rights  acquired  under  the  contract. 
It  cannot  be  supposed  that  the  own- 
ers of  the  land  intended  to  limit  the 
purchaser's  right  "to  cut"  the  tim- 
ber to  two  years,  and  give  him  an 
indefinite  or  unlimited  time  in 
which  to  remove  it  after  it  was  cut, 
and  in  the  meantime  deprive  them- 
selves of  the  use  of  the  land  upon 
which  the  timber  grew,  and  subject 
their  other  lands  to  a  right  of  way 
for  an  indefinite  or  unlimited  time.' 
To  hold  that  by  such  a  contract 
it  was  intended  by  the  parties  that 
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the  plaintiff  should  have  two  years 
within  which  to  cut  the  timber,  and 
after  that  period  had  expired  he 
should  have  a  reasonable  time  with- 
in which  to  remove  it,  would  be  to 
disregard  the  agreement  which  they 
had  made  for  themselves,  and  make 
a  new  one  for  them.  It  is  clear,  not 
only  from  the  language  of  the  agree- 
ment, that  the  parties  intended  that 
the  timber  must  be  cut  and  removed 
within  the  time  limit,  but  their  sub- 
sequent conduct  shows  that  they  so 
understood  it.  By  the  agreed  state- 
ment of  facts  it  appears  that  at 
least  six  months  before  the  end  of 
that  period  the  plaintiff  made  an 
effort  to  purchase  from  the  defend- 
ants certain  pine  trees  excepted 
from  the  contract  in  question;  that 
the  defendants  were  willing  to  sell 
the  same ;  that  the  plaintiff  made  an 
offer  of  $50  for  the  pine  trees,  on 
condition,  however,  that  the  defend- 
ants would  extend  the  time  limit  of 
the  said  contract  for  a  period  of 
eight  months;  that  the  defendants 
were  willing  to  take  the  price  of- 
fered, but  informed  the  plaintiff 
that  the  time  limit  of  the  said  con- 
tract would  not  be  extended  a  single 
day ;  that  the  plaintiff  thereupon  re- 
fused to  buy  the  pine  timber,  and 
told  one  of  the  defendants  "that  he 
intended  to  cut  all  the  trees  included 
in  his  contract,  and  that  he  would 
remove  the  same  when  he  got  good 
and  ready,  in  spite  of  the  contract." 
Where,  as  in  this  jurisdiction, 
such  sales  or  conveyances  do  not 
give  an  absolute  and  unconditional 
title  to  the  timber,  but  only  give  title 
to  such  timber  as  is  cut  and  removed 
during  the  time  limit,  how  can  the 
cutting  of  the  timber  satisfy  the  con- 
dition that  it  was 
to  be  removed  from 
the  land  within  the 
time  agreed  upon? 
How  can  the  performance  of  one  of 
two  conditions  satisfy  the  require- 
ment of  the  other?  "If,"  as  said  by 
Chief  Justice  Beasley  in  Irons  v. 
Webb,  supra,  "the  property  in  the 
timber  was  not  to  remain  in  the 
plaintiff  unless  the  trees  were  re- 
moved within  such  period,  then  very 
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clearly  the  mere  felling  of  the  trees 
would  not  satisfy  the  requirement 
of  such  condition." 

It  has  been  held,  says  Mitchell,  J., 
in  delivering  the  opinion  of  the 
court  in  King  v.  Merriman,  38  Minn. 
47,  35  N.  W.  570,  "in  a  very  few 
cases,  .  .  .  that,  if  the  timber 
be  cut  within  the  time"  limited  in 
the  contract  for  its  sale,  "the  prop- 
erty is  in  the  vendee,  although  not 
removed  within  the  limitation  of  the 
contract;"  but  such  a  "doctrine 
would  seem  to  be  based  upon  the 
supposed  hardships  of  such  a  case, 
rather  than  upon  strict  logic." 

The  contract,  when  made,  was  a 
contract  in  reference  to  real  estate 
(Stuart  V.  Pennis,  91  Va.  688,  691, 
22  S.  E.  509),  and  the  fact  that,  by 
cutting  or  felling  the  timber  it  was 
converted  into  personalty,  did  not 
change  the  character  of  the  contract 
and  make  it  one  for  the  sale  of  per- 
sonal property,  to  be  governed  by 
the  law  applicable  to  such  sales.  It 
was  impossible  to  perform  the  con- 
ditions of  the  contract  without  sev- 
ering the  trees  from  the  soil  and 
thus  converting  them  into  personal- 
ty, so  that  they  could  be  removed 
from  the  land.  Neither  would  the 
expenditure  of  money  or  labor  in 
preparing  the  timber  for  removal 
from  the  land,  without  actually  re- 
moving it,  satisfy  the  condition  to 
remove,  unless  done  with  consent, 
express  or  implied,  of  the  vendor  n 
grantor. 

The  requirement  to  remove  be- 
ing a  condition,  the  defendants  could 
have  waived  it ;  but  there  is  nothing 
in  this  case  to  show  that  there  was 
any  waiver,  or  that  the  timber  was 
manufactured  into  ties,  sawed  lum- 
ber, pulp  wood,  and  wagon  poles 
with  the  knowledge  of  the  defend- 
ants, much  less  with  their  approval 
or  consent,  or  by  reason  of  any 
waiver  of  the  condition  that  the  tim- 
ber, in  whatever  shape  it  was,  was 
to  be  removed  within  the  time  limit. 
On  the  contrary,  it  clearly  appears 
that  there  was  no  consent  or  waiver 
of  any  kind  on  the  part  of  the  de- 
fendants, and  that  the  plaintiff, 
with  full  knowledge  that  perform- 
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ance  of  the  condition  to  remove 
would  be  insisted  on,  proceeded  de- 
liberately and  in  defiance  of  the 
terms  of  the  contract,  not  only  as 
written,  but  as  understood  by  both 
parties,  not  to  keep  and  perform  the 
conditions  imposed  by  it. 

The  court  is  therefore  of  opinion 
that,  under  the  facts  of  this  case, 
the  plaintiff  was  not  entitled  to  re- 
cover, and  that  the  Circuit  Court 
erred  in  so  holding.  Its  judgment 
must  therefore  be  reversed,  and  this 
court  will  enter  such  judgment  for 
the  defendant  as  it  ought  to  have 
entered. 

NOTE. 

There  Is  some  difference  of  opinion 
upon  the  question  involved  in  the  re- 


ported case  (Smith  v.  Ramsey,  ante, 
32),  upon  the  effect,  upon  the  rule 
that  failure  to  remove  timber  within 
the  time,  specified  in  a  contract  causes 
a  loss  of  whatever  right  the  timber 
owner  possessed,  and  a  reversion  to 
the  landowner,  of  the  fact  that  the 
timber  is  cut  and  manufactured  into 
lumber,  ties,  or  other  articles.  The 
decision  in  Smith  v.  Ramsey,  that  it 
does  not  change  the  rule,  is  an  ex- 
treme application,  and  it  is  interesting 
to  note  that  in  the  subsequent  case 
of  ZiEKLE  v.  Allison,  infra,  the 
court  refused  to  extend  the  doctrine  to 
the  facts  of  that  case.  The  entire 
question  of  effect  of  failure  to  remove 
timber  within  the  time  limited  in  the 
contract  is  discussed  in  the  annotation 
following  ZisKLE  V.  Allison,  post, 
41. 


D.  T.  ZIRKLE,  Plff.  in  Err., 

V. 

T.  L.  ALLISON. 

Ttrginia  Supreme  Court  of  Appeals— Januarv  S2,  1920. 
(126  Va.  701,  101  S.  E.  869.) 

Timber  —  removal  to  other  land  of  vendor  —  efifect. 

1.  Upon  sale  of  timber  standing  within  certain  specified  limits,  it  is 
removed  so  as  to  pass  title  to  the  vendee  when,  under  license  from  the 
vendor,  it  is  taken  out  of  the  limits  specified  to  other  land  of  the  vendor  to 
be  sawed,  although  it  is  not  removed  entirely  from  the  vendor's  land  until 
the  time  limit  has  expired. 

[See  note  on  this  question  beginning  on  page  41.] 


—  contract    for    sale  —  when    title 

changes. 

2.  Under  a  contract  for  sale  of  tim- 
ber which  requires  the  timber  to  be 
cut  and  removed  by  a  specified  date, 
the  title  to  the  timber  never  passes  out 
of  the  grantor  until  the  timber  is  cut 
and  removed  within  the  time  speci- 
fied. 

[See  17  R.  C.  L.  1085.] 


Trial  —  demurrer  to  evidence  —  in- 
ferences to  be  drawn. 

3.  Upon  demurrer  to  the  evidence 
every  inference  must  be  drawn  in 
favor  of  the  person  offering  it  which 
the  jury  might  have  drawn. 

[See  26  R.  C.  L.  1063.] 


Error  to  the  Circuit  Court  for  Culpeper  County  (Rutherfoord,  J.)  to 
review  a  judgment  in  favor  of  defendant  in  an  action  brought  to  recover 
certain  lumber  alleged  to  belong  to  plaintiff,  in  possession  of  and  detained 
by  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Digitized  by 


Google 


ZIRKLE  T, 

{Its    Ya.   101, 

Messrs.  William  Horgan,  Timber- 
lake  &  Nelson,  and  Grimsley  &  Mil* 
ler,  for  plaintiff  in  error: 

Defendant  never  had  any  right  to 
Zirkle's  lumber,  under  a  proper  con- 
struction of  the  word  "remove,"  as  put 
upon  it  by  the  parties  to  the  contract. 

Butler  Bros.-Hoff  Co.  v.  Virginian 
R.  Co.  113  Va.  28,  73  S.  E.  441; 
Citizens  Bank  v.  Taylor  &  Co.  104 
Ya.  164,  51  S.  E.  159;  William  R. 
Trigg  Co.  V.  Bucyrus  Co.  104  Va. 
79,  51  S.  E.  174;  Virginia  &  K.  R. 
Co.  V.  Heninger,  110  Va.  301,  67 
S.  E.  185;  Northrop  v.  Richmond, 
]05  Va.  335,  53  S.  E.  962;  McGuire  v. 
Brown,  114  Va.  235,  76  S.  E.  295;  1 
Beach,  Contr.  §  721;  Holland  v. 
Vaughan,  120  Va.  824,  91  S,  E.  122. 

If  the  language  or  the  words  used 
in  a  contract  are  involved  in  doubt, 
the  practical  interpretation  put  upon 
such  contract,  or  words,  by  the  parties 
themselves,  as  shown  by  their  actions 
and  conduct,  is  entitled  to  great,  if  not 
controlling,  influence. 

Bank  of  Old  Dominion  v.  McVeigh, 
82  Gratt.  531;  Knick  v.  Knick,  75  Va. 
12;  King  v.  Norfolk  &  W.  R.  Co.  99 
Va.  625,  39  S.  E.  701. 

Mr.  Edwin  H.  Gibson  for  defendant 
in  error. 

Prentis,  J.,  delivered  the  opinion 
of  the  court: 

D.  T.  Zirkle  instituted  his  action 
of  detinue  against  the  defendant,  to 
recover  about  100,000  feet  of  sawed 
lumber  then  piled  and  stacked  upon 
the  land  of  the  defendant.  Issue 
was  joined,  and  at  the  conclusion  of 
the  plaintifTs  evidence  the  defend- 
ant demurred  thereto,  in  which  de- 
murrer the  plaintiff  joined,  and  the 
jury  returned  a  verdict  assessing 
the  plaintiif's  damages,  subject  to 
the  judgment  of  the  court  upon  the 
demurrer.  The  trial  judge  sus- 
tained the  demurrer,  and  entered 
judgment  for  the  defendant,  and  the 
plaintiff  assigns  error. 

The  facts  out  of  which  the  con- 
troversy arises  are  these: 

The  parties  entered  into  a  con- 
tract in  these  words: 

"Contract  made  and  entered  into 
this  4th  day  of  January,  1916,  by 
and  between  D.  T.  Zirkle,  party  of 
the  first  part,  and  T.  L.  Allison  and 
K.  M.  Allison,  his  wife,  parties  of 
the  second  part: 
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"Witnesseth:  That  for  and  in 
consideration  of  the  sum  of  $426 
(four  hundred  and  twenty-five  dol- 
lars), cash  in  hand  paid  at  and  be- 
fore the  signing  of  this  contract,  re- 
ceipt of  which  is  hereby  acknowl- 
edged, the  parties  of  the  second  part 
have  this  day  sold  to  the  party  of 
the  first  part  all  the  second  growth 
pine  and  poplar  on  two  tracts,  one 
supposed  to  contain  25  acres,  adjoin- 
ing the  lands  of  B.  B.  Green  on  the 
one  side  and  the  oak  woods  on  the 
other,  tract  No.  2  containing  about  3 
or  4  acres  on  the  east  side  of  the 
farm  of  the  parties  of  the  second 
part.  The  parties  of  the  second 
part  do  hereby  agree  to  give 
eighteen  months  from  January  1, 
1916,  in  which  to  cut  and  remove  the 
aforesaid  timber. 

"As  witness  the  following  signa- 
tures and  seals  this  the  day  and  date 
first  above  written." 

Zirkle  employed  one  Houghton  to 
cut  and  saw  the  timber  covered  by 
the  contract,  and  before  Houghton 
placed  his  mill  for  that  purpose,  Al- 
lison showed  him  the  timberland, 
and  then  showed  him  a  place  for  his 
sawmill.  The  boundaries  of  such 
timberland  were  clearly  iwinted  out, 
and  the  place  at  which  the  mill  was 
located  was  entirely  outside  of  these 
boundaries,  and  within  the  fences  in- 
closing the  cultivated  land  of  Alli- 
son, which  fences  entirely  separated 
the  timber  tracts  from  such  culti- 
vated land.  It  will  be  observed  that 
the  written  contract  allows  "eigh- 
teen months  from  January  1,  1916, 
in  which  to  cut  and  remove  the 
aforesaid  timber."  It  was  cut  and 
taken  from  the  location  at  which  it 
grew,  and  sawed  into  lumber  at  the 
mill-site  location  above  referred  to. 
It  had  been  sawed  into  lumber  six 
months  before  the  time  when  the 
contract  required  it  to  be  cut  and  re- 
moved. After  the  expiration  of  the 
said  period,  Allison,  the  defendant, 
refused  to  allow  its  removal  from 
such  mill  site,  claiming  that  under 
the  contract  it  had  not  been  removed 
within  the  time  specified,  therefore 
that  the  plaintiff  had  lost  his  right 
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to  remove  it,  or  to  claim  it  as  his 
property. 

In  support  of  this  contention  of 
the  defendant  a  number  of  Virginia 
cases  are  relied  upon.  They  are: 
Young  &  Wright  v.  Camp  Mfg.  Co. 
110  Va.  678,  66  S.  E.  843;  Brown  v. 
Surry  Lumber  Co.  113  Va.  503,  75  S. 
E.  84;  Quigley  Furniture  Co.  v. 
Rhea,  114  Va.  271,  76  S.  E.  330; 
Smith  V.  Ramsey,  116  Va.  530,  ante, 
82,  82  S.  E.  189 ;  Hartley  v.  Neaves, 
117  Va.  219,  84  S.  E.  97 ;  Blackstone 
Mfg.  Co.  V.  Allen,  117  Va.  452,  85 
S.  E.  568;  J.  R.  Wheeler  Co.  v.  Hite, 
119  Va.  345,  89  S.  E.  101. 

These  cases  undoubtedly  settle 
the  proposition  in  Virginia  that,  un- 
der timber  contracts  which  require 
the  timber  to  be  cut  and  removed 
by  a  specified  date,  the  title  to 
Timbe.w>ont..«,t  t^e  timber  never 
for  aai^wheit  passes  out  of  the 
titled.*.,*..  grantor  untU  the 
grantee  cuts  and  removes  it  within 
the  period  of  time  specified  in  the 
contract  for  so  doing;  not  that  there 
is  a  forfeiture  by  the  grantee  of  the 
timber  remaining  uncut  or  unre- 
moved  after  the  time  limit,  but  be- 
cause it  has  never  become  his  prop< 
erty,  for  there  is  an  express  condi- 
tion precedent  in  the  contract  itself 
which  precludes  the  passing  of  the 
title  from  the  grantor  to  him. 

The  question  here,  then,  is  wheth- 
er, under  the  contract  under  which 
this  timber  was  sold,  it  has  been  cut 
and  removed  within  the  prescribed 
time  limit.  In  determining  this 
question  it  must  be  noted  that  the 
case  was  presented  to  the  trial  judge 
upon  a  demurrer  to  the  evidence, 
and  therefore  it  was  his  duty,  and  is 
now  our  duty,  to  draw  every  infer- 
ence in  favor  of  the  plaintiff,  from 
the  evidence,  which 
?o'  eiweiS;"'"  the  jury  might  have 
d"Ifwn?°"  *°  **  drawn.  Scanning 
the  contract,  then, 
which  is  to  be  construed,  it  is  appar- 
ent that  the  parties  contracted  with 
reference  to  the  timber  lying  within 
certain  boundaries,  and  the  parol 
evidence  shows  that  these  bounda-> 
ries    were    clearly    and    definitely 


designated  and  understood  by  the 
parties.  It  was  from  these  premises 
that  the  timber  was  to  be  cut  and 
removed,  and  there  is  nothing  in  the 
contract  from  which  it  can  be  in- 
ferred that  the  purchaser  had  any 
right  to  locate  a  sawmill  on  any  of 
the  adjacent  land  of  the  grantor.  It 
does  not  appear  clearly  upon  what 
conditions  the  sawmill  was  located 
on  the  other  land  of  the  defendant. 
It  might  just  as  well  have  been  lo- 
cated on  the  adjacent  land  of  some 
other  person.  The  jury  could  not 
have  inferred  that  it  was  located 
there  by  virtue  of  any  provision  in 
the  written  contract,  for  there  is 
notiiing  therein  upon  which  such  an 
inference  can  be  based,  and  there- 
fore they  could  have  concluded  that 
it  was  there  located  under  a  parol  li- 
cense from  the  owner  of  the  land. 
If  so  located,  then  the  removal  of  the 
timber  to  this  place 
under  such  a  parol  remo?^  to 
license  was  just  as  v«doJ!^«^t. 
clearly  a  removal  of 
the  timber  from  the  premises — ^that 
is,  the  premises  to  which  the  con- 
tract referred,  upon  which  the  tim- 
ber grew — the  boundaries  of  which 
were  clearly  pointed  out,  as  if  it  had 
been  removed  to  the  land  of  some 
other  person  than  the  defendant. 
This  being  true,  we  are  clear  in  our 
view  that  the  demurrer  of  the  de- 
fendant should  have  been  oveiruled. 

The  doctrine  of  the  cases  relied 
upon  will  not  be  extended — certainly 
not  in  this  case,  in  which  the  con- 
tract does  not  so  require,  and  in 
which  such  a  construction  would  pro- 
mote injustice  rather  than  jus- 
tice. 

The  language  of  Burks,  J.,  in  Bank 
of  Old  Dominion  v.  McVeigh,  32 
Gratt.  542,  is  worthy  of  repetition  in 
this,  connection:  "When  an  instru- 
ment is  susceptible  of  two  construc- 
tions, the  one  working  injustice  and 
the  other  consistent  with  the  right 
of  the  case,  that  one  should  be 
favored  which  standeth  with  the 
right." 

A  case  which  in  its  circumstances 
is  quite  like  this  one  is  Watson  v. 
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Gross,  112  Mo.  App.  616,  87  S.  W. 
104,  and  that  case  supports  the  view 
which  we  have  expressed. 

The  timber  has  been  bought  and 
paid  for,  the  lumber  into  which  it 
has  been  manufactured  has  been  re- 
moved from  the  premises  referred 
to  in  the  written  contract,  and,  for 
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the  reasons  indicated,  we  are  of 
opinion  that  the  court  erred  in  sus- 
taining the  defendant's  demurrer  to 
the  evidence.  We  will  therefore  en- 
ter the  judgment  upon  the  verdict  of 
the  jury,  which  the  trial  court 
should  have  entered. 
Reversed. 


ANNOTATION. 

Rights  of  parties  to  a  tfanbcr  contTMct  upon  fa3ure  of  purchaser  to  remove  &• 
timber  within  the  time  fised  or  within  a  reasonable  time. 


I.  Introduction,  41. 

II.  Contracts  specifying  no  time  for  r^ 
moval: 

a.  In  general,  42. 

b.  Contracts  construed  as  grants  in 

perpetuity,  43. 
e.  Contracts  construed  as  requiring 
removal  within  a  reasona- 
ble time: 

1.  In  general,  61. 

2.  Contracts  containing  a  time 

limit  after  beginning,  but 
none  for  beginning,  00. 

8.  What  is  a  reasonable  time, 
61. 

4.  Effect  of  failure  to  remove: 

(a)  Majority  rule,   66. 

(b)  Minority  rule,  66. 
m.  Effect  of  failure   to   remove  under 

contracts  specifying  time  for 
removal: 
•.  Majority  rule: 

1.  Sale  contracts: 

(a)  In  general,  70. 

(b)  Doctrine     that     title 

passes  subject  to  be 
devested  by  failure 
to  remove,  76. 
(e)  Doctrine  that  sale 
passes  to  purchaser 
only  so  much  as  he 
removes  within  the 
time  limited,  76. 

1.  Introdttetton. 

The  question  under  annotation 
arises  under  two  general  forms  of 
contracts.  There  is  (1)  the  ordinary 
ease  of  a  sale  and  conveyance  of 
standing  timber,  and  (2)  a  reservation 
or  exception  of  the  timber  in  a  deed 
of  the  land.  In  either  event  the 
timber  is,  for  a  time  at  least,  except 
in  case  of  a  mere  license,  owned  by 
one  person,  and  the  land  by  another. 


III.  a,  1 — continued. 

(d)  Doctrine  that  sale  is 
only  a  license,  78. 

2.  Exceptions  and  reservationa 

in  deed  of  land,  79. 

3.  Theory,   80. 
b.  Minority  rule: 

1.  In  general,  82. 

2.  Theory,  «3. 
IV.  Extension  of  time: 

a.  In  general,  86. 

b.  By  operation  of  law,  93. 

V.  Effect  of  fact  that  trees  have  been 
cut  or  manufactured: 

a.  Doctrine  that  title  does  not  re- 

vert: 

1.  In  general,  96. 

2.  Theory,  99. 

8.  Rights  and  remedies  of  par- 
ties, 101. 

b.  Doctrine  that  title  does  revert, 

102. 
e.  Special  contracts,  104. 
VL  Bights  upon  subsequent  sale  of  land: 

a.  Doctrine    that    title    passes    to 

grantee  of  land,  106. 

b.  Doctrine   that   title    reverts    to 

original  owner  of  land,  108. 
VII.  Actions: 

a.  Under  majority  view,  110. 

b.  Under  minority  view,  114. 

While  the  term  "purchaser"  is  not 
'accurately  applied  to  the  timber  own- 
er in  the  second  case,  to  avoid  a 
troublesome  repetition,  that  term  has 
been  used  in  some  parts  of  this  anno- 
tation to  cover  not  only  the  person 
who  buys  the  timber  and  receives  a 
conveyance  thereof,  but  also  a  grantor 
who  has  sold  the  land  reserving  or  ex- 
cepting the  timber  from  his  convey- 
ance.   In  a  great  many  of  the  timber 
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contracts  that  have  been  before  the 
courts  the  purchaser  has  been  given  a 
specified  time  in  which  to  cut  and  re- 
move the  timber;  in  other  contracts, 
in  which  no  time  is  specified,  he  is 
held  to  have  a  reasonable  time  in  which 
to  cut  and  remove.  This  annotation 
is  concerned  primarily  with  the  rights 
of  the  parties 'Upon  the  failure  of  the 
purchaser  to  cut  and  remove  the  tim- 
ber within  the  time  stated,  or 
within  a  reasonable  time  where  no 
time  is  stated  in  the  contract.  In 
order  adequately  to  present  the  cases 
dealing  with  contracts  specifying  no 
time  for  removal,  it  has  been  deemed 
advisable  to  consider  the  question 
which  precedes  the  one  above  out- 
lined, viz.,  whether,  when  no  time  is 
specified  for  cutting  and  removal  in 
a  contract  of  sale  of  timber,  or  in  a 
deed  of  the  land  reserving  or  excepting 
the  timber,  the  purchaser  or  grantor, 
as  the  case  may  be,  will  be  held  obli- 
gated to  remove  it  within  a  reasonable 
time,  or  whether  he  will  be  held  to 
have  a  right  to  have  the  timber  re- 
main on  the  land  in  perpetuity. 

The  rights  as  between  the  pur- 
chaser of  the  timber  and  a  subsequent 
purchaser  of  land  without  exception 
of  timber,  as  illustrated  by  Chris- 
topher V.  Curtis  Attalla  Lumber  Co. 
(1912)  175  Ala.  484,  57  So.  837,  are 
not  considered  herein.  Nor  is  the 
right  to  partition  before  expiration  of 
the  time  limited,  or  a  reasonable  time, 
— a  question  involved  in  Harrell  v. 
Mason  (1911)  170  Ala.  282,  54  So.  105, 
Ann.  Cas.  1912D,  585, — considered. 
The  rights  upon  a  conveyance  of 
mineral  rights  with  the  right  to  use 
timber  have  also  been  excluded.  See 
Kennedy  Stave  &  Cooperage  Co.  v. 
Sloss  Sheffield  Steel  &  I.  Co.  (1902) 
137  Ala.  401,  34  So.  372,  a  case  upon 
this  point.  And  oral  licenses,  such  as 
was  involved  in  Putney  v.  Day  (1833) 
6  N.  H.  430,  25  Am.  Dec.  470,  have 
been  excluded. 

The  validity  of  a  reservation  or  ex- 
ception of  timber  in  a  deed  of  the  land 
is  assumed  in  this  discussion. 
For  a  reservation  held  invalid  because 
made  to  others  than  the  grantor,  see 
Young's  Petition  (1877)  11  R.  I.  636. 


II,  Contraet8  apeeifying  no  time  /or 
removal. 

a.  In  general. 

The  effect  to  be  given  a  sale  and 
conveyance  of  standing  timber  de- 
pends upon  the  intention  of  the  par- 
ties. The  owner  may  convey  an 
estate  in  fee  simple  in  the  trees,  or  he 
may  sell  an  estate  determinable  upon 
the  failure  to  remove  the  trees  within 
a  time  stated,  or  within  a  reasonable 
time,  or  he  may  give  a  mere  license  to 
cut  timber  for  the  period  stated. 

Considerable  conflict  of  opinion  has 
developed  in  case  of  contracts  of  sale 
in  which  no  time  for  removal  is 
stated,  as  to  whether  an  estate  in  fee 
simple  is  conveyed  in  the  trees,  or  an 
estate  determinable  by  failure  to  re- 
move within  a  reasonable  time.  Pri- 
marily, this  is  a  question  of  intention. 
Hicks  v.  Phillips  (1912)  146  Ky.  305, 
47  L.R.A.(N.S.)  878,  142  S.  W.  394; 
Eastern  Kentucky  Mineral  &  Timber 
Co.  V.  Swann-Day  Lumber  Co.  (1912) 
148  Ky.  82,  46  L.R.A.(N.S.)  672,  146  S. 
W.  43.8.  It  is  settled  that  a  sale  of 
timber  may  be  made  so  as  to  pass  to 
the  purchaser  a  perpetual  right  to 
have  the  timber  remain  on  the  land,  or 
a  perpetual  right  to  enter  and  remove 
it. 

Florida. — McNair  &  W.  Land  Co.  v. 
Adams  (1907)  54  Fla.  550,  45  So.  492; 
Cummer  Co.  v.  Yager  (1918)  75  Fla. 
729,  79  So.  272. 

Georgia. — ^Baxter  v.  Mattox  (1898) 
106  Ga.  344,  32  S.  E.  94;  North 
Georgia  Co.  v.  Bebee  (1907)  128  Ga. 
563,  57  S.  E.  873. 

Iowa.— Baker  v.  Kenney  (1910)  145 
Iowa,  638,  139  Am.  St.  Rep.  456,  124 
N.  W.  901. 

MississippL  —  Butterfield  Lumber 
Co.  V.  Guy  (1908)  92  Miss.  361,  15 
L.R.A.(N.S.)  1123,  131  Am.  St.  Rep. 
540,  46  So.  78 ;  Forest  Product  &  Mfg. 
Co.  V.  Buckley  (1914)  107  Miss.  897, 
66  So.  279. 

Montana. — ^R.  M.  Cobban  Realty  Co. 
V.  Donlan  (1915)  51  Mont.  58,  149  Pac. 
484. 

Texa&  —  Lodwick  Lumber  Co.  v. 
Taylor  (1906)  100  Tex.  270,  123  Am. 
St.  Rep.  808,  98  S.  W.  238;  Houston 
Oil  Co.  V.  Hamilton   (1918)  109  Tex. 
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270,  206  S.  W.  817,  reversing  (1913)— 
Tex.  Civ.  App.  — ,  153  S.  W.  1194. 

Virginia.  —  Johnson  v.  Powhatan 
Min.  Co.  (1920)  127  Va.  352,  103  S.  E. 
703. 

Such  a  right  is  not  lost  by  failure 
to  remove  the  timber  within  a  reason- 
able time.  Wilson  Lumber  Co.  v.  D. 
W.  Alderman  &  Sons  Co.  (1908)  80 
S.  C  106, 128  Am,  St.  Rep.  865,  61 S.  E. 
217;  Chapman  v.  Dearman  (1915) 
—  Tex.  Civ.  App.  — ,  181  S.  W. 
808,  afilrmed  in  (1921)  —  Tex.  — , 
229  S.  W.  1112.  A  purchaser  of 
timber  was  held  not  to  have  forfeit- 
ed his  right  to  the  same,  where  there 
was  nothing  in  the  agreement  re- 
quiring him  promptly  to  remove 
the  timber,  and  his  vendor  had  not  de- 
manded that  he  do  so,  in  Davidson  v. 
Moore  (1896)  18  Ky.  L.  Rep.  563,  37  S. 
W.  260. 

It  is  stated  in  some  cases  that  an 
agreement  giving  the  purchaser  a 
right  to  have  the  trees  remain  on  the 
land  in  perpetuity  is  so  unreasonable 
in  its  nature  that  no  contract  will  be 
held  to  have  this  effect  unless  it  is 
plainly  manifest  that  such  was  the 
intention  of  the  parties.  McNair  & 
W.  Land  Co.  v.  Adams  (1907)  54  Fla. 
550,  45  So.  492 ;  Cummer  Co.  v.  Yager 
(1918)  75  Fla.  729,  79  So.  272;  McRae 
V.  Stillwell  (1900)  111  Ga.  65,  55 
L.R.A.  613,  36  S.  E.  604;  Johnson  v. 
Powhatan  Min.  Co.  (1920)  127  Va. 
352,  103  S.  E.  703. 

A  few  cases  disapprove  of  contracts 
for  an  indefinite  time.  A  contract 
for  the  purchase  and  sale  of  timber,  in 
which  the  purchaser  was  to  have  "the 
full  term  of  five  years  within  which  to 
cut  and  remove  the  timber  hereby  con- 
veyed, such  term  to  commence .  from 
the  time  said  party  of  the  second 
part  begins  to  manufacture  said 
lumber  into  wood  or  lumber,"  was  held 
void  in  Gay  Mfg.  Co.  v.  Hobbs  (1901) 
128  N.  C.  46,  83  Am.  St.  Rep.  661,  38 
S.  E.  26.  Referring  to  the  provision 
of  the  contract  as  to  the  time  of 
commencement,  the  court  said:  "We 
think  that  that  feature  of  the  contract 
renders  the  whole  void.  The  contract 
may  be  treated  as  a  lease,  or  a  term 
for  years;  for  a  lease  can  be  made 


of  the  right  to  cut  trees  and  dig 
minerals.  An  indispensable  legal  re- 
quirement to  the  creation  of  a  lease 
for  a  term  of  years  is  that  it  shall 
have  a  certain  beginning  and  a  certain 
end.  .  .  .  But  there  is  an  attempt 
to  fix  the  beginning  of  the  lease  in  the 
contract  before  us.  It  is  when  the 
plaintiff  shall  begin  to  manufacture 
the  timber  into  lumber.  That  act  on 
the  part  of  the  plaintiff  may  never 
talie  place;  it  is  entirely  uncertain. 
The  plaintiff  cannot  be  made  to 
commence  to  manufacture  the  timber 
into  wood  or  lumber,  and  no  rule  can 
be  thought  of  by  which  the  commence- 
ment of  the  term  can  be  fixed.  It  is 
evident  from  the  reading  of  the  con- 
tract that  the  fee  in  the  land  was  not 
to  pass,  and  yet  no  one  can  tell  how 
long  the  land,  and  the  other  timber 
upon  it,  may  remain  useless  to  the  de- 
fendants and  to  the  commonwealth 
under  the  indefinite  and  uncertain 
time  at  which  the  lease  is  to  begin." 
Similar  decisions  appear  in  Rumbo  v. 
Gay  Mfg.  Co.  (1901)  129  N.  C.  9,  39 
S.  E.  581,  and  Monds  v.  Elizabeth  City 
Lumber"  Co.  (1902)  131  N.  C.  20,  42 
S.  E.  334,  affirmed  on  rehearing  in 
(1903)  134  N.  C.  116,  46  S.  E.  24.  But 
these  cases  are  expressly  overruled  in 
Hawkins  v.  Goldsboro  Lumber  Co. 
(1905)  139  N.  C.  160,  51  S.  E.  852.  It 
is  stated  in  Warren  v.  Short  (1896) 
119  N.  C.  39,  25  S.  E.  704,  that  a  deed 
of  timber  might  be  drawn  so  as  to 
pass  all  trees  of  a  certain  size  for  an 
indefinite  period. 

b.  Contracta  conMrued  as  grants  in 
perpetuity. 

When  a  sale  of  standing  timber 
conveys  a  right  to  have  it  remain  on 
the  land  in  perpetuity,  being,  as  above 
stated,  a  question  of  intention,  it  is 
difficult,  if  not  impossible,  to  lay  down 
any  general  test  to  determine  the 
character  of  the  grant  or  sale.  In  the 
following  cases  a  grant  in  perpetuity 
was  held  to  have  been  intended: 

A  deed  which  conveys  all  "of  the 
timber,  wood,  logs,  and  growing  trees, 
suitable  for  saw-log  purposes  or  being 
manufactured  into  lumber,  now  upon, 
or  that  may  hereafter  grow  upon,  all  or 
any  of  the  said  lots  of  land,"  and  also 
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conveys  to  the  gr&ntee,  his  heirs,  and 
assigns,  the  right  and  privilege,  "now 
and  at  any  and  all  times  hereafter,"  to 
enter  upon  the  land  for  the  purpose 
of  cutting  such  timber,  is  held  in 
Baxter  v.  Mattox  (1898)  106  Ga.  344, 
82  S.  E.  94,  clearly  to  show  an  inten- 
tion to  convey  a  license  in  perpetuity 
to  cut  the  timber,  but  it  is  added  that, 
if  under  any  peculiar  cii^cumstances 
the  doctrine  of  reasonable  time  could 
be  applied  to  the  rights  of  the  grantee 
under  such  a  conveyance,  there  was 
nothing  in  the  record  in  the  case  at 
bar  to  indicate  that  a  reasonable  time 
had  expired. 

A  perpetual  right  of  entry  to  cut  and 
remove  trees  was  held  to  have  been 
created  in  North  Georgia  Go.  v.  Bebee 
(1907)  128  Ga.  563,  57  S,  E.  873,  by  a 
conveyance  granting  "unto  the  party 
of  the  second  part,  his  heirs  and 
assigns  forever,"  the  described  trees, 
"together  with  the  full  and  unre- 
served right  of  way  over  and  through 
any  and  all  the  above-described  lands, 
or  any  other  lands  that  are  now  or  may 
be  hereafter  owned  or  controlled  by 
said  party  of  the  first  part,  for  the 
manufacture  or  removal,  at  any  time, 
of  any  and  all  timber  of  the  party  of 
the  second  part  on  said  lands,  .  .  . 
also  the  right  to  cut  and  use  at  any 
time  all  timber  necessary  for  the 
manufacture  or  removal  of  said 
timber,"  and  containing  a  provision, 
also,  for  the  payment  of  damage  to 
growing  crops  or  lands  in  the  manu- 
facture and  removing  of  such  timbers, 
and  a  general  warranty  to  the  parties 
of  the  second  part,  their  heirs  and 
assigns.  The  court  in  that  case  says, 
in  reliance  upon  Baxter  v.  Mattox 
(Ga.)  supra,  that  "where  the  owner  of 
land  grants  the  trees  growing  thereon 
to  another  and  his  heirs,  with  liberty 
to  cut  and  carry  them  away  at  his 
pleasure  forever,  the  grantee  acquires 
an  estate  in  fee  in  the  trees  with  an 
interest  in  the  soil  sufficient  for  their 
growth,  while  the  fee  in  the  soil  itself 
remains  in  the  grantor." 

A  conveyance  reciting  that  the 
grantor  had  "bargained  and  sold  and 
by  these  presents  do  grant  and  convey 
unto  the  said  party  of  the  second  part. 


his  executors,  administrators,  and 
assigns,  all  timber  and  growth  of 
timber,  .  .  .  with  privilege  at  all 
,  times  to  enter  upon  the  above-de- 
scribed lands  for  the  purpose  of 
cutting  and  hauling  timber  therefrom, 
...  to  have  and  to  hold  the  same 
under  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  as- 
signs forever,"  is  a  grant  in  perpetuity 
of  the  right  to  take  timber.  Baker  v. 
Kenney  (1910)  145  Iowa,  638,  139  Am. 
St.  Rep.  456,  124  N.  W.  901.  The 
writing  in  question  was  headed  "Bill 
of  Sale,"  and  a  part  of  the  description 
in  the  warranty  was  of  "goods  and 
chattels,"  and  it  was  recorded  in  the 
chattel  mortgage  record.  To  these 
facts  the  court  says  no  consideration 
need  be  given.  In  holding  that  the 
instrument  conveyed  a  right  in  perpe- 
tuity, the  court  says:  "The  language 
of  the  instrument  before  us  indicates 
that  the  parties  contemplated  the 
right  on  the  part  of  defendant  and  his 
administrator  or  assigns,  to  take 
timber  and  growth  of  timber  from  the 
described  land.  There  is  not  only  a 
failure  to  fix  a  time  limit,  but  the 
habendum  clause  expressly  describes 
the  right  as  one  which  is  to  exist 
forever.  It  is  true  in  neither  the 
granting  clause  nor  the  habendum  are 
the  heirs  of  the  grantee  mentioned, 
and  at  common  law  the  grant  would 
be  construed  to  be  for  life  only. 
But  in  this  case  'the  term  ."heirs" 
or  other  technical  words  of  in- 
heritance are  not  necessary  to  create 
and  convey  an  estate  in  fee  simple.' 
Code,  §  2913.  ...  If  a  grantor, 
desiring  to  prepare  an  instrument 
which  should  convey  to  the  grantee 
a  fee-simple  title  to  the  incor- 
poreal hereditament  described  in 
the  instrument  as  the  right  to  take 
timber  and  growth  of  timber  from 
designated  land,  should  attempt  to 
frame  a  deed  for  that  purpose,  he 
could  not,  having  regard  to  the  laws 
of  this  state,  do  so  in  apter  words 
than  those  used  in  the  instrument  be- 
fore us,  and  we  reach  the  conclusion 
that  such  was  his  purpose." 

In  holding  that  a  grant  of  timber 
conveyed  an  interest  to  the  grantee 
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which  was  not  lost  by  failure  to  re- 
move within  a  reasonable  time,  the 
court  in  Butterfield  Lumber  Co.  v.  Guy 
(1908)  92  Miss.  361,  IS  L.RA.(N.S.) 
1123.  131  Am.  St.  Rep.  540,  46  So.  78, 
relies  largely  upon  the  fact  that,  ac- 
cordiner  to  the  law  of  that  state,  a  sale 
and  conveyance  of  timber  is  a  sale  of 
an  interest  in  realty.  It  is  held  that 
such  conveyance  vests  an  absolute 
title  in  the  trees,  independent  of  the 
land  itself,  and  such  title  is  not  lost 
or  forfeited  by  failure  to  remove  with- 
in a  reasonable  time.  The  Butterfield 
Case  was  approved  and  followed  in 
Forest  Product  &  Mfg.  Co.  v.  Buckley 
(1914)  107  Miss.  897,  66  So.  279,  in 
case  of  a  contract  conveying  and  war- 
ranting to  the  purchaser  all  timber 
and  timber-like  trees  being,  growing, 
and  standing  upon  the  land,  with  the 
right  to  enter,  cut,  and  remove  the 
same  "at  pleasure." 

A  grantee  of  land  in  whose  deed 
timber  has  been  excepted  cannot  claim 
title  to  the  timber  on  the  theory  that 
it  was  to  have  been  removed  within  a 
reasonable  time,  and  has  not  been  so 
removed.  R.  M.  Cobban  Realty  Co.  v. 
Donlan  (1915)  51  M<mt.  58,  149  Pac. 
484.  The  deed  involved  in  this  case 
was  in  the  ordinary  form  of  a  deed 
conveying  real  estate;  it  expressed  a 
present  consideration  fully  paid,  its 
subject-matter  was  timber  and  grow- 
ing trees,  which  were  realty  under  the 
laws  of  the  state,  and  it  purported  by 
appropriate  language  to  convey  this 
realty  to  the  grantee,  his  ^eirs  and 
assigns,  forever. 

The  conveyance  in  Lodwick  Lumber 
Co.  V.  Taylor  (1906)  100  Tex.  270,  123 
Am.  St.  Rep.  803,  98  S.  W.  238,  after 
reciting  a  consideration,  continued: 
"I  have  bargained,  sold,  and  released, 
unto  the  Hope  Lumber  Company,  heirs 
and  assigns,  forever,  in  fee  simple,  the 
following  described  tract  or  parcel  of 
land,  to  wit :  All  the  timber  on  .  .  . 
and  I  do  hereby  bind  myself,  heirs, 
and  legal  representatives  to  warrant 
and  forever  defend,  all  and  singular, 
the  title  to  the  above-mentioned 
premises  unto  the  said  Hope  Lumber 
Company,  heirs  and  assigns,"  etc.  The 
court  says:    "The  deed  unmistakably 


expresses  the  intention  to  convey  the 
timber  as  an  interest  in  the  land  on 
which  it  stood,  and  to  convey  it  in  fee 
simple  and  forever.  It  is  a  well- 
settled  proposition  that  trees  may  be 
80  conveyed  or  reserved  in  a  deed  as 
to  leave  in  one  person  a  title  in  fee  in 
the  soil  generally,  and  in  another  a 
like  title  in  the  timber.  Where  this 
is  the  case  there  goes  with  the  title 
to  the  timber  the  right  to  the  use  of 
the  soil  for  its  sustenance  and  of 
entry  upon  the  land  for  its  enjoyment. 
Consequently  no  such  limitation  as 
that  the  timber  must  be  removed  with- 
in a  reasonable  time  can  be  imported 
by  construction  into  such  a  grant  or 
reservation.  The  very  terms  of  the 
deed,  when  it  says  the  title  is  con- 
veyed in  fee  simple  forever,  answer 
any  question  that  might  otherwise 
arise  as  to  the  nature  and  duration  of 
the  right  granted."  This  case  is 
followed  in  Jones  v.  Lodwick  Lumber 
Co.  (1907)  —  Tex.  Civ.  App.  — ,  99 
S.  W.  736,  a  case  involving  a  similar 
contract. 

The  deed  involved  in  Chapman  v. 
Dearman  (1916)  —  Tex.  Civ.  App.  — , 
181  S.  W.  808,  affirmed  in  (1921)  — 
Tex.  — ,  229  S.  W.  1112,  recited  that  in 
consideration  of  a  stated  sum  the 
grantors  have  granted,  sold,  and  con- 
veyed unto  the  purchasers  all  the 
timber  situated  on  certain  described 
lands,  and  the  grantors  further 
authorize  and  empower  the  purchas- 
ers, their  heirs,  assigns,  and  legal 
representatives,-  to  enter  upon  the 
land,  cut  and  remove  the  timber. 
The  habendum  clause  was.  To  have 
and  to  hold  the  above-described 
premises,  together  with  all  and 
singular  the  rights  and  appurte- 
nances unto  the  said  purchasers, 
"their  heirs  and  assigns,  forever." 
As  may  be  seen,  by  comparison  with 
some  of  the  deeds  Involved  in  the 
Texas  cases  infra,  this  deed  was  very 
similar  to  some  which  were  held  to 
convey  only  a  chattel  interest,  re- 
quiring the  timber  to  be  removed 
within  a  reasonable  time. 

A  conveyance  by  the  owner  of  land 
to  the  purchaser  of  "the  right  of  en- 
tering upon  said  land  and  removing 
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said  timber  and  trees  from  the  same 
at  the  pleasure  of  said  grantee,  his 
heirs,  personal  representatives,  and 
assigns  ...  to  have  and  to  hold 
the  said  granted  property  and  privi- 
leges to  the  said  G.  H.  Mooers,  his 
heirs,  personal  representatives,  and 
assigns  forever,"  was  interpreted  in 
France  v.  Deep  River  Logging  Co. 
(1914)  79  Wash.  336,  140  Pac.  361, 
Ann.  Cas.  1916A,  238,  to  convey  to  the 
grantor  a  continuing,  perpetual  right, 
for  all  time,  to  enter  upon  the  land 
^nd  remove  the  timber. 

The  deed  involved  in  Houston  Oil 
Co.  V.  Hamilton  (1918)  109  Tex.  270, 
206  S.  W.  817,  recited  that  in  con- 
sideration of  a  stated  sum  the  grant- 
or bargained,  sold,  transferred,  and 
delivered  unto  the  grantee  all  the  pine 
timber  on  the  described  tract  of  land, 
to  have  and  to  hold  the  timber,  to- 
gether with  the  right  of  way  for  the 
purpose  of  removing  the  timber,  unto 
the  said  purchaser,  "its  successors 
and  assigns,  forever."  The  court  says 
that  this  language  admits  of  no  other 
construction  than  as  investing  the 
purchaser  with  the  right  to  have  the 
described  timber  remain  on  the  land 
until  the  purchaser  or  its  assigns 
may  elect  to  remove  and  appro- 
priate the  same.  The  language  is,  in 
substance,  that  the  purchaser,  "its 
successors  and  assigns,  shall  forever 
be  entitled  to  have  and  to  hold  both 
the  timber  and  the  right  of  way  to, 
upon,  through,  and  across  the  land 
for  the  purpose  of  removing  the 
timber,  and  the  grantor  binds  himself, 
his  heirs,  executors,  and  administra- 
tors to  forever  warrant  and  defend 
unto  the  lumber  company  and  its  as- 
signs the  title  to  the  timber  and  the 
license  to  enter  at  will  on  the  land 
for  the  removal  of  the  timber.  As  if 
to  avoid  any  possibility  of  this  ha- 
bendum and  warranty  being  so  con- 
strued as  to  require  a  removal  at  any 
time  other  than  at  the  free  and  un- 
restrained will  of  the  purchaser,  the 
clause  is  inserted  that  the  grantee 
shall  have  'all  the  time  it  demands  in 
which  to  remove  said  timber  off  said 
lands.' " 

Compare    with    Brown    v.    Surry 


Lumber  Co.  (1912)  113  Va.  503,"  75  S. 
E.  84,  and  Hawkins  v.  Goldsboro 
Lumber  Co.  (1905)  139  N.  C.  160,  51 
S.  E.  852,  infra,  H.  c,  2,  as  to  a  clause 
giving  the  purchaser  all  the  time  he 
desires. 

An  absolute  conveyance  in  fee 
simple,  without  conditions  or  limi- 
tations, of  trees  and  timber  suit- 
able at  the  time  for  milling  pur- 
poses, conveys  an  estate  in  the 
timber  which  is  not  lost  by  failure  to 
remove  it  within  a  reasonable  time. 
Wilson  Lumber  Co.  v.  D.  W.  Alderman 
&  Sons  Co.  (1908)  80S.C.  106,  128  Am. 
St.  Rep.  865,  61  S.  E.  217.  The  fact 
that  the  grantee  has  entered  and  cut 
part  of  the  timber  and  then  abandoned 
his  operation,  does  not  deprive  him 
of  the  right  to  enter  thereafter  and 
cut  other  timber.  The  deed  involved 
in  this  case  not  only  granted  the 
timber,  but  granted  the  right  of  in- 
gress, egress,  and  regress  for  the  pur- 
pose of  "cutting  and  removing"  the 
timber,  and  also  the  right  to  do  any 
and  all  things  whatsoever  that  may  be 
necessary  or  convenient  for  "cutting 
and  removing"  the  timber. 

The  fact  that  has  led  some  courts  to 
hold  that  the  timber  must  be  removed 
within  a  reasonable  time  is  that  it 
appeared  from  the  contract  that  a  re- 
moval was  intended.  This  argument 
was  made  to  the  court  in  R.  M.  Cobban 
Realty  Co.  v.  Donlan  (1915)  51  Mont. 
58,  149  Pac.  484.  In  answer  the  court 
says :  "This  argument  makes  a  grant 
of  timber  in  perpetuity  well-nigh  im- 
possible, since  removal  is  contem- 
plated at  some  time  during  the  life 
of  the  timber  in  almost  every  case.  It 
requires  us  to  imply  that,  though 
given  as  a  mere  incident  to  the  grant 
of  the  timber, — which  grant,  if  lan- 
guage has  any  value,  is  in  perpetuity, 
— the  right  of  entry  is  limited  in  time, 
and,  with  that  implication  as  to  the 
incident,  to  condition  a  grant  of  the 
principal  thing,  otherwise  uncondi- 
tioned. ...  A  grant  does  not 
follow  its  incidents,  but  these  follow, 
and,  when  expressed  in  general  terms, 
take  their  character  from  the  interest 
to  which  they  are  attached.  .  .  . 
In  its  essentials,  deed  A   [the  deed 
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conveying  the  timber]  conveying  the 
timber,  with  the  right  of  entry  to  cut 
and  remove  the  same,  differs  not  from 
a    grant  or  reservation    of   coal    or 
minerals,  with  a  similar  right  of  entry 
to  mine  and  remove."     The  fact  that 
it  vras  intended  that  the  timber  should 
be  removed  was  held  not  conclusive 
that   it  must   be  removed   within  a 
reasonable  time,  in  Butterfield  Lum- 
ber Co.  V.  Guy  (1908)  92  Miss.  361, 
15  L.RA.(N.S.)  1123, 131  Am.  St.  Rep. 
540,  46  So.  78.    In  that  case  the  con- 
tract which  conveyed  and  warranted 
the  timber  also  contained  the  further 
provision:     "We  further  convey  the 
right  to  enter  upon  said  land  with  log 
carts  and  log  wagons  to  remove  said 
timber  off  said  land."    The  deed  in- 
volved in  Houston  Oil  Co.  v.  Hamilton 
(1918)  109  Tex.  270,  206  S.  W.  817,  in- 
cluded a  grant  of  the  right  of  way 
upon  the  land  for  the  purpose  of  re- 
moving the  timber.    The  court  says: 
"The  owner  of  growing-timber  land 
certainly  can,  by  contract,  invest  a 
purchaser  or  his  assigns  with  title  to 
the  timber  as  an  interest  in  the  land, 
or  with  the  right  to  cut  and  remove 
the  timber,   or  any  part  thereof,  at 
such   time  or  times   throughout  the 
future  as  the  purchaser  or  his  assigns 
may    elect,    and   to    appropriate   the 
timber  after  it  has  become  a  chattel  by 
severance.    .    .    .    Where  the  terms  of 
a  writing  plainly  evidence  the  intent 
of  the  owner  to  grant  to  a  purchaser 
or  his  assigns  a  perpetual  estate  in 
growing  trees,  as  part  of  the  land,  or 
a  right,  to  be  exercised  at  any  time, 
at  the  will  of  the  purchaser  or  his 
assigns,  to  enter  the  land  and  sever 
and  appropriate  the  trees,  then  such 
writing  cannot  be  construed  as  imply- 
ing that  the  trees  must  be  removed 
within  only  a  reasonable  time,  for  an 
obligation  cannot  be  implied  in  con- 
tradiction of  the  precise  agreement  by 
which  the  parties  have  bound  them- 
selves."    The  contract  indicated  that 
the  timber  was  to  be  removed,  in  Wil- 
son Lumber  Co.  v.  D.  W.  Alderman  & 
Sons  Co.  (S.  C.)  supra. 

That  a  reservation  of  the  wood  and 
trees  to  the  grantor  and  "his  heirs, 
forever,"  reserves  a  title  of  inherit- 


ance to  the  wood  and  trees  then  on  the 
tract  indicated,  is  held  in  Putnam  v. 
Tuttle  (1857)  10  Gray  (Mass.)  48. 

In  Cawthon  v.  Stearns  Culver 
Lumber  Co.  (1910)  60  Fla.  313,  53  So, 
738,  in  the  case  of  a  conveyance  of  all 
the  pine  timber  suitable  for  saw  logs 
that  there  "is  now,  or  may  be  here- 
after," on  the  land,  with  the  privilege 
of  free  ingress  and  egress  at  any  and 
all  times  to  remove  the  timber,  the 
court  says:  "While  in  a  conveyance 
of  growing  timber  intended  to  be  re- 
moved from  the  land,  where  no  time  is 
specified  for  the  removal,  a  reasonable 
time  may  be  implied  to  be  determined 
from  all  the  facts  and  circumstances 
of  the  particular  case,  yet  where 
the  conveyance  contemplates  future 
growth  of  at  least  some  of  the  trees 
before  their  removal,  and  an  indefinite 
right  to  remove  is  given,  even  though 
an  intention  to  remove  the  timber  ap- 
pears by  the  conveyance,  the  mere 
passage  of  time  without  removal  may 
not  of  itself,  in  the  absence  of  injury 
or  undue  advantage,  terminate  the 
vendee's  right  to  take  the  timber  from 
the  land.  In  this  case  the  conveyance 
of  the  land  was  made  in  1890,  and  the 
proceeding  to  prevent  the  removal  of 
the  timber  was  begun  in  1906.  As  the 
conveyance  is  of  'all  the  pine  timber 
suitable  for  saw  logs  that  there  is  now 
or  may  be  hereafter  on  the  "land," 
with  privilege  of  free  ingress  and 
egress  at  any  and  all  times  .  .  . 
for  the  purpose  of  removing  said 
timber,'  the  mere  lapse  of  the  time 
stated  does  not  terminate  the 
grantee's  right  to  take  the  timber,  no 
other  circumstance  of  injury  or  un- 
due advantage  being  shown." 

Some  doubt  is  expressed  in  Gregg 
v.  Birdsall  (1866)  53  Barb.  (N.  Y.) 
402,  as  to  whether  the  owner  of  land, 
who  sold  the  same,  reserving  the 
timber  without  fixing  any  time  for  re- 
moval, could  be  limited  as  to  time  for 
removal.  The  court  says:  "This  ex- 
ception and  reservation  were  absolute 
'  in  terms,  and  unlimited  as  to  the 
period  when  the  act  of  removal  and 
manufacture  should  be  exercised." 
And  the  court  adds;  "If  any  time 
could    be   fixed   by   the   act   of   the 
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adverse  party,  or  of  a  judicial 
tribunal,  within  which  the  power  of 
removal  and  manufacture  was  to  be 
exercised  (which  I  think  doubtful), 
it  should  be  in  the  future.  Notice 
should  be  given  to  the  defendant  to 
exercise  his  power  of  removal  within 
eome  time  to  be  named,  so  as  to  en- 
able him  to  obtain  the  benefit  of  his 
reservation ;  and  he  should  not  be  de- 
prived of  his  property  or  reserve 
rights  by  an  allegation  that  a  reason- 
able time  for  removal  and  manufac- 
ture had  already  elapsed,  and  there- 
fore his  rights  were  extinguished,  and 
this  without  notice  that  the  plain- 
tiffs wished  him  to  remove  his 
property  from  their  premises."  The 
court  says  further  that  the  right  of 
the  grantor  to  enter  and  remove  the 
timber  is  not  extinguished  by  delay  in 
its  exercise;  that  the  parties  to  the 
agreement  have  not  seen  fit  to  impose 
any  limitations  of  time  in  the  convey- 
ance in  regard  to  the  exercise  or  enjoy- 
ment of  these  privileges;  and  that,  if 
any  limitation  can  now  be  interposed, 
it  cannot  in  equity  be  done  without 
allowing  a  reasonable  time  in  the 
future  for  the  exercise  of  the  rights. 
That  the  rights  under  such  a  contract 
must  be  terminated  by  notice,  and  the 
expiration  of  a  time  after  such  notice, 
is  directly  contradicted  by  the  de- 
cision in  Decker  v.  Hunt  (1906)  111 
App.  Div.  821,  98  N.  Y.  Supp.  174, 
where  the  right  of  one  who  had  re- 
served a  right  to  the  removal  of 
timber  in  selling  land  was  held  to 
expire  by  the  expiration  of  a  reason- 
able time.  The  court  states  that  the 
grantor  who  thus  reserved  the  timber, 
together  with  those  to  whom  he  trans- 
ferred the  right,  acquired  the  right  to 
cut  and  take  away  so  much  of  the 
timber  as  they  should  cut  and  take 
away  within  a  reasonable  time  after 
the  reservation,  and  that,  at  the  ex- 
piration of  such  time,  so  much  thereof 
as  remained  became  the  property  of 
the  owner  of  the  land  on  which  the 
timber  was  situated.  It  appeared  in 
the  Decker  Case,  however,  that  the 
owner  of  the  timber  right  and  the 
owner  of  the  land  had  agreed,  at  a 
time  long  previous  to  the  suit,  that 


the  timber  should  be  taken  off  within 
four  years,  and  this  seems  to  be  treat- 
ed by  the  court  as  some  evidence  of 
what  the  parties  regarded  as  a  rea- 
sonable time.  The  question  of  notice 
receives  a  further  discussion  in  subd. 
VII.  a,  infra. 

It  seems  to  have  been  the  opinion  of 
the  court  in  Warren  v.  Leland  (1847) 
2  Barb.  (N.  Y.)  613,  that  a  written,  un- 
sealed contract,  whereby  the  owner  of 
land  bargained  and  agreed  to  sell  to 
another  for  a  stated  consideration  the 
pine  timber  on  certain  described  lots, 
conveyed  to  the  purchaser  a  right  to 
take  the  time  necessary  in  removing 
the  timber,  although  in  one  place  it 
is  stated  that  he  had  the  right  to  cut 
and  take  off  the  same  "within  a 
reasonable  or  indefinite  time."  This 
seems  to  be  a  contradiction  in  terms. 

A  similar  rule  has  been  applied 
where  timber  is  excepted  or  reserved 
from  a  conveyance  of  land,  and  there 
is  nothing  to  show  that  a  severance  of 
the  timber  was  contemplated;  a  title 
is  held  to  remain  in  the  grantor,  which 
is  not  defeated  by  failure  to  remove  the 
timber.  Walters  v.  Sheffield  (1918)  75 
Fla.  505,  78  So.  639;  Baustic  v. 
Phillips  (1909)  134  Ky.  711,  121  S.  W. 
629;  Hicks  v.  Phillips  (1912)  146  Ky. 
805,  47  L.RJ^.(N.S.)  878,  142  S.  W. 
894;  Ford  Lumber  Co.  v.  Cornett 
(1912)  146  Ky.  457,  142  S.  W.  718, 
rehearing  denied  ^n  (1912)  148  Ky. 
25,  145  S.  W.  1105;  Gabbard  v.  Shef- 
field (reported  herewith)  ante,  1; 
Howard  v.  Lincoln  (1836)  13  Me.  122; 
Goodwin  v.  Hubbard  (1860)  47  Me. 
596;  Wait  V.  Baldwin  (1886)  60  Mich. 
622,  1  Am.  St.  Rep.  551,  27  N.  W.  697, 
but  see  infra,  this  subdivision; 
Skamania  Boom  Co.  v.  Youmans 
(1911)  64  Wash.  94,  116  Pac.  645; 
Healy  v.  Everett  &  C.  V.  Traction  Co. 
(1914)  78  Wash.  628,  139  Pac.  609. 

This  has  been  held  true  in  case  of 
a  reservation  of  timber  "in  Order  to 
procure  it  for  the  purpose  of  supply- 
ing a  sawmill."  The  owner  of  land 
which  had  been  granted  to  him  in  a 
deed  in  which  the  grantor  reserved 
title  to  timber,  no  time  being 
mentioned  therein,  cannot  terminate 
the  right  of  his  grantor  in  the  timber 
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by  BOtice,  and  failure  of  the  grantor 
to  remove  within  a  reasonable  time. 
Knotts  V.  Hybrick  (1859)  46  S.  C 
L.  (12  Rich.)  814.  The  court  says: 
"The  reservation  of  growing  timber, 
and  of  permanent  roads  through 
uncultivated  lands  in  order  to  pro- 
cure it  for  the  purpose  of  supplying 
a  sawmill,  indicates  a  continuing  in- 
terest, the  endurance  whereof  is  not 
limited  by  any  term  used  in  the  deed." 

Where  it  is  the  manifest  understand- 
ing of  the  parties  that  the  timber  was 
not  merely  reserved,  with  the  right  to 
remove  the  same  from  the  land,  but 
that  it  was  actually  excepted,  and  in- 
tended to  be  excepted,  from  the  opera- 
tion of  the  original  deed,  the  title  in 
fee  simple,  with  the  right  to  have  it 
remain  on  the  land  in  perpetuity, 
remains  in  the  grantor.  Sears  v. 
Ackerman  (1903)  138  CaL  583,  72 
Pac.  171.  The  grantor  who  has  thus 
excepted  the  timber  from  the  opera- 
tion of  his  deed  may  maintain  an 
action  in  damages  against  a  grantee 
of  the  land,  who  has  destroyed  some 
of  the  timber,  and  is  entitled  to  an 
injunction  restraining  the  owner  of 
the  land  from '  destroying  any  more. 

A  conveyance  of  land  in  fee,  and  a 
reconveyance  by  the  grantee  to  the 
grantor,  his  heirs  and  assigns,  of  all 
the  trees  and  timber  standing  and 
growing  on  the  land,  forever,  with 
free  liberty  to  cut  and  carry  away  the 
trees  and  timber  at  all  times,  were  con- 
strued together,  and  as  thus  construed 
were  held  to  be,  in  effect;  a  grant  with 
a  reservation  of  the  trees,  and  it  was 
held  in  Clap  v.  Draper  (1808)  4  Mass. 
266,  3  Am.  Dec.  216,  that  this  was 
an  estate  of  inheritance  that  con- 
tinued in  perpetuity. 

It  is  held  that  such  a  right,  how- 
ever, may  be  lost  by  long  negligence 
and  disuse;  for  instance,  in  Ten 
Broeck  v.  Livingston  (1815)  1  Johns. 
Ch.  (N.  y.)  857,  where  a  deed  in  fee 
contained  the  reservation  of  the  right 
of  "cutting  and  hewing  timber  and 
grazing  in  the  wood  not  appropriated 
or  fenced  in,"  it  was  held  that 
the  right  reserved  ceased  as  soon  as 
the  premises  were  fenced  in  by  the 
grantee,  especially  where  it  appeared 
15  A.L.R.— 4. 


that  the  premises  had  been  inclosed 
for  about  thirly  years,  and  the  right 
during  that  period  had  not  been 
claimed  or  exercised. 

Examples  of  exceptions  and  reser- 
vations which  reserved  the  timber  in 
perpetuity  follow:  A  title  to  the 
timber  with  right  to  have  the  same  re- 
main on  the  land  was  held  to  have 
been  excepted  from  a  conveyance  in 
Hicks  V.  Phillips  (1912)  146  Ky.  305, 
47  L.R.A.(N,S.)  878,  142  S.  W.  394,  by 
a  reservation  in  a  deed  reading  as 
follows:  "Said  Phillips  reserved  the 
timber  on  the  left-hand  side  of  thb 
road,  ..  .  .  also  all  the  rails  made, 
and  cut  timber  for  rails,  or  other 
purposes,  lying  on  said  land."  It  was 
urged  in  this  case  that  because  the 
word  "reserved"  was  used  in  the  deed, 
the  grantor  retained  merely  the  privi- 
lege or  right  to  cut  the  timber,  but 
this  contention  was  denied.  Petition 
for  rehearing  overruled  in  (1912)  148 
Ky.  670,  47  L.R.A.(N.S.)  882, 147  S.  W. 
42.  That  the  fact  that  a  removal  of 
the  timber  was  intended  is  not  con- 
clusive against  a  grant  in  perpetuity 
is  held  in  Baustic  v.  Phillips  (1909) 
184  Ky.  711, 121  S.  W.  629.  The  excep- 
tion there  was  of  the  timber  "and  all 
rights  to  remove  same  off  of  said  land." 
The  court  said:  "In  the  case  under 
consideration,  however,  the  grantors 
did  not  reserve  to  themselves  the 
mere  right  to  cut  and  remove  the 
timber.  They  excepted  from  the  pro- 
visions of  the  deed  the  timber  in 
question.  Therefore,  the  title  never 
passed  to  the  grantees,  but  remained 
in  them."  A  deed  conveying  land  in 
which  the  grantor  reserved  unto  him- 
self, his  heirs  and  assigns,  "all  the 
timber  on  the  above-described  premi- 
ses, and  the  right  to  enter  into  and 
upon  the  same  for  the  purpose  of  re- 
moving said  timber,  and  the  construc- 
tion and  maintenance  of  the  logging 
road  thereon  forever,"  was  treated  as 
a  reservation  of  a  right  in  perpetuity 
to  remove  the  timber  in  Skamania 
Boom  Co.  V.  Youmans  (1911)  64  Wash. 
94,  116  Pac.  645.  The  only  contention, 
however,  seems  to  have  been  that  be- 
cause the  word  "forever"  was  used 
in  connection  with  the  clause  relating 
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to  the  construction  and  maintenance 
of  the  logging  road,  and  was  sep- 
arated from  the  remainder  of  the 
reservation  by  a  comma,  that  it 
related  only  to  the  construction  of  the 
road.  This  contention,  however,  was 
denied  by  the  court.  A  reservation 
in  a  sale  of  land  of  all  the  merchant- 
able timber,  together  with  the  right 
and  privilege  of  going  upon  the  land 
for  cutting  and  removing  same,  and 
containing  the  provision,  "the  accept- 
ance of  this  deed  and  having  the  same 
recorded  being  an  agreement  to  said 
reservations,  and  a  confirmation  of 
said  privilege  and  right  of  way, 
irrevocable  until  the  removal  of  said 
timber,  reserved  to  the  grantor  a  right 
to  remove  the  timber  at  any  time  in 
the  future  he  sees  fit."  The  word 
"irrevocable"  in  the  deed  was  held  to 
be  equivalent  to  the  word  "forever," 
in  the  Skamania  Boom  Co.  Case, 
(Wash.)  supra.  Healy  v.  Everett  &  C. 
V.  Traction  Co.  (1914)  78  Wash.  628, 
139  Pac.  609. 

That  a  reservation  of  timber  in 
deed  of  the  land  reserves  title  in  per- 
petuity in  the  grantors  seems  to  be  the 
opinion  of  the  court  in  Shenandoah 
Land  &  Anthracite  Coal  Co.  v.  Clarke 
(1906)  106  Va.  100,  55  S.  E.  561,  where 
an  injunction  against  his  cutting  and 
removing  the  timber  was  denied.  The 
chief  dispute  in  this  case  arose  over 
ah  addendum  written  on  the  deed, 
giving  the  grantee  the  right  to  cut 
and  use  whatever  timber  he  may  want 
from  time  to  time. 

An  exception  in  a  deed  conveying 
real  estate  of  "a  certain  lot  of  timber" 
growing  on  a  portion  of  the  land 
granted,  for  the  benefit  of  a  stranger 
to  the  instrument,  is  held  in  Stone  v. 
Stone  (1909)  141  Iowa,  438,  20  L.R.A. 
(N.S.)  221,  119  N.  W.  712,  18  Ann. 
Cas.  797,  to  be  an  exception  of  the 
timber  rather  than  of  the  land  itself, 
for  the  benefit  of  the  person  named 
personally,  and  terminates  with  his 
death,  the  fee  then  being  in  the 
grantee  in  the  deed. 

Some  cases  have  made  the  distinc- 
tion to  rest  upon  whether  the  timber 
is  excepted  from  the  conveyance,  or 
only  the  right  to  cut  and  remove;  if 


the  former,  the  right  to  the  timber  is 
not  lost  by  failure  to  remove  it  within 
a  reasonable  time.  Bardon  v.  O'Brien 
(1909)  140  Wis.  191,  133  Am.  St.  Rep. 
1066,  120  N.  W.  827.  The  term  used 
is  not  important,  that  is,  whether  the 
term  is  "reserved"  or  "excepted."  In 
fact,  in  this  case,  the  word  "reserv- 
ing" is  used,  but  the  court  holds  that 
where  the  timber  is  reserved  it  is  an 
exception,  since  the  timber  is  part  of 
the  realty  and  would  have  passed  to 
the  grantee  but  for  the  exception,  and 
that  the  property  in  the  timber  con- 
tinues in  the  grantor  with  the  right  in 
so  much  of  the  soil  as  is  necessary  to 
sustain  it,  while  if  the  right  to  cut 
and  remove  is  reserved,  it  is  not  an  ex- 
ception. 

The  titie  to  the  timber  being  in 
the  purchaser,  or  in  the  grantor  of  the 
land  who  has  excepted  or  reserved  the 
timber  from  his  deed,  the  rights  in- 
cident to  that  title  follow.  Ejectment 
lies  in  favor  of  the  grantor,  who  has 
reserved  the  timber,  to  recover  the 
same.  Walters  v.  Sheffield  (1918)  76 
Fla.  505,  78  So.  539.  He  may  maintain 
replevin  to  recover  the  trees,  where  the 
timber  has  been  severed  without  his 
permission  or  authority.  Wait  v. 
Baldwin  (1886)  60  Mich.  622,  1  Am. 
St.  Rep.  551,  27  N,  W.  697.  The  owner 
of  the  trees  may  maintain  an  action  in 
trespass,  for  breaking  the  close, 
against  the  owner  of  the  land  who  has 
cut  and  carried  away  the  trees.  Clap 
T.  Draper  (1808)  4  Mass.  266,  3  Am. 
Dec.  215.  He  may  recover  the  value 
of  the  trees  cut  and  removed  by  the 
landowner.  Skamania  Boom  Co.  v. 
Youmans  (1911)  64  Wash.  94, 116  Pac. 
645.  The  grantee  of  the  land  cannot 
recover  the  value  of  the  timber  of  one 
to  whom  the  grantor  conveyed  the 
same,  and  who  removed  it  after  what 
was  claimed  to  be  a  reasonable  time. 
Baustic  v.  Phillips  (1909)  134  Ky. 
711,  121  S.  W.  629.  The  owmer  of  the 
land  is  not  entitled  to  come  into 
equity  to  have  the  deed  canceled,  on 
the  theory  that  so  long  as  the  timber 
stands  on  the  land  the  land  is  useless  ■ 
to  him.  Butterfield  Lumber  Co.  v. 
Guy  (1908)  92  Miss.  361,  15  L.R.A. 
(N.S.)  1123,  131  Am.  St.  Rep.  540,  46 
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So.  78.  Nor  can  the  owner  of  the  land 
have  the  land,  together  with  the  trees 
growing  thereon,  sold,  and  the  pro- 
ceeds divided  between  the  landowner 
and  the  purchaser  of  the  timber.  It  is 
said  that  the  owner  of  the  land  and 
the  owner  of  the  timber  do  not  hold 
the  property  in  question  either  as 
joint  tenants,  tenants  in  common,  or 
copartners,  therefore  they  do  not 
come  within  the  terms  of  the  statute 
as  to  partition.  Forest  Product  & 
Mfjf.  Co.  V.  Buckley  (1914)  107  Miss. 
897,  66  So.  279. 

In  Wilson  v.  Marsee  (1915)  166  Ky. 
487,  179  S.  W.  410,  a  grantor  of  land 
conveyed  by  a  deed  which  contained 
an  habendum  clause  as  follows :  "To 
have  and  to  hold  the  same  forever 
with  the  condition  and  promise 
Marsee  and  Amanda  Marsee  [the 
grantors]  have  free  concourse  to 
timber."  Thereafter  the  grantor  ex- 
ercised the  right  of  going  on  the  land 
and  hauling  timber  therefrom,  and 
frequently  cut  timber  and  made  it  into 
'  boards,  staves,  and  slats,  and  on  a 
number  of  occasions  employed  the 
grantee  to  assist  him  in  the  work. 
Upon  an  action  by  the  grantee  to  quiet 
title  to  the  land  in  question,  the  court 
divided  the  timber  equally  between 
grantor  and  grantee. 

c  Contracts  conatrued  as  requiring  re- 
moval within  a  reasonable  time. 

1,  In  general. 

It  is  announced  generally  in  some 
cases  that  in  case  of  a  contract  of  sale 
of  standing  timber,  in  which  no  time 
for  removal  is  specified,  the  pur- 
chaser has  only  a  reasonable  time  in 
which  to  effect  the  removal. 

Alabama.  —  Goodson  v.  Stewart 
(1908)  154  Ala.  660,  46  So.  239. 

Kentucky. — Gates  v.  Yeargin  (1909) 
—  Ky.  — ,  115  S.  W.  794. 

Michigan.  —  Ferguson  v.  Arthur 
(1901)  128  Mich.  297,  87  N.  W.  259. 

Oklahoma.  —  Mitchell  -  Crittenden 
Tie  Co.  V.  Crawford  (1916)  —  Okla. 
— ,  160  Pac.  917. 

New  Hampshire. — ^Hoit  v.  Stratton 
Mills  (1873)  54  N.  H.  109,  20  Am.  Rep. 
119;  Kidder  v.  Flanders  (1905)  73 
N.  H.  845,  61  Atl.  675. 


South  Carolina. — ^Berry  v.  Marion 
County  Lumber  Co.  (1917)  108  S.  C. 
108,  93  S.  E.  328,  Ann.  Cas.  1918E, 
877. 

Tennessee. — Carson  v.  Three  States 
Lumber  Co.  (1902)  108  Tenn.  681,  69 
S.  W.  320. 

Texas. — Houston  Oil  Co.  v.  Boykin 
(1918)  109  Tex.  276,  206  S.  W.  815. 

Vermont. — Deerfield  Lumber  Co.  v. 
Lyman  (1915)  89  Vt  201,  94  Atl.  837. 

Virginia. — Adams  v.  Hazen  (1918) 
123  Va.  304,  96  S.  E.  741;  Johnson  v. 
Powhatan  Min.  Co.  (1920)  127  Va. 
852,  103  S.  E.  703. 

Canada.  —  Dempster  v.  Russell 
(1912)  3  Ont.  Week.  N.  719,  21  Ont. 
Week.  Rep.  449,  2  D.  L.  R.  14. 

It  is  announced  generally  in  other 
cases  that,  under  a  deed  conveying  all 
the  "merchantable"  standing  timber 
of  a  certain  description  which  speci- 
fies no  time  for  removal,  the  grantee 
has  a  reasonable  time  for  such  re- 
moval. Liston  V.  Chapman  &  D.  Land 
Co.  (1905)  77  Ark.  116,  91  S.  W.  27; 
Hall  V.  Wellman  Lumber  Co.  (1906) 
78  Ark.  408,  94  S.W.  48;  Garden  City 
Stave  &  Heading  Co.  v.  Sims  (1907) 
84  Ark.  603,  106  S.  W.  959;  Fletcher  v. 
Lyon  (1909)  93  Ark.  5,  123  S.  W.  801; 
Smith  y.  Dierks  Lumber  &  Coal  Co. 

(1917)  130  Ark.  9,  196  S.  W.  481; 
Young  V.  Cowan  (1918)  134  Ark.  539, 
204  S.  W.  304. 

The  failure  of  a  purchaser  to  cut 
timber,  owing  to  his  inability  to 
operate  a  mill,  was  held  to  result  in 
a  forfeiture  of  his  rights  under  a 
contract  providing  that,  if  at  any  time 
it  became  impossible  for  the  purchas- 
er to.  cut  the  timber,  it  should  revert 
to  the  vendor,  in  Adams  v.  Young 
(1921)   126  Miss.  748,  88  So.  324. 

The    court    in    Penley   v.    Emmons 

(1918)  117  Me.  108,  102  Atl.  972, 
says:  "The  principle  is  too  elemen- 
tary to  need  the  support  of  authority, 
but  when  a  time  is  not  specified  for 
the  performance  of  a  contract  it 
should  be  performed  within  a  reason- 
able time."  The  conveyance  of  timber 
in  this  case,  however,  was  under  cir- 
cumstances which  supported  the  con- 
clusion that  it  must  be  removed  with- 
in a  reasonable  time. 
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That  removal  must  be  effected  with- 
in a  reasonable  time  is  the  theory  of 
Lufburrow  v.  Everett  (1901)  113  Ga. 
1054,  39  S.  E.  436. 

That  an  estate  in  perpetuity  is  not 
conveyed  is  especially  true  where  the 
grant  itself  is  upon  condition  that  it 
be  exercised  "at  any  time  within 
reason."  Goette  v.  Lane  (1900)  111 
Ga.  400,  36  S.  E.  758. 

Under  a  lease  of  timber  for  ninety- 
nine  years,  such  timber  as  the  lessee 
may  think  merchantable  being  paid 
for  at  so  much  per  1,000  feet,  it  was 
held  in  Bluestone  Coal  Co.  v.  Bell 
(1893)  38  W.  Va.  297,  18  S.  E.  493, 
that  the  lessee  must  begin  operations 
within  a  reasonable  time. 

It  has  been  held  generally  that  an 
exception  or  reservation  of  timber 
from  a  conveyance  of  the  land,  with 
the  right  to  remove  same,  requires  a 
removal  within  a  reasonable  time. 
Ileflin  v.  Bingham  (1876)  56  Ala. 
566,  28  Am.  Rep.  776;  Ward  v. 
Moore  (1913)  180  Ala.  403,  61  So. 
303;  Hampton  Stave  Co.  v.  Elliott 
(1916)  124  Ark.  574,  187  S.  W. 
647;  Beene  v.  Green  (1917)  127  Ark. 
119,  191  S.  W.  915;  Huron  Land  Co.  v. 
Davison  (1902)  131  Mich.  86,  90  N.  W. 
1034.  This  was  held  in  Hampton 
Stave  Co.  v.  Elliott  (1916)  124  Ark. 
574,  187  S.  W.  647,  although  the  presi- 
dent of  the  grantor,  a  lumber  com- 
pany, testified  that  the  company  had 
a  policy  of  preserving  its  timber  on  its 
own  lands  as  long  as  possible,  and 
supplying  it  for  the  operation  of  its 
plant  only  when  other  timber  could 
not  be  purchased  therefor,  and  that 
he  declined  to  fix  a  limit  for  its  re- 
moval in  the  making  of  the  deed  of 
conveyance,  upon  the  suggestion  of 
the  grantee  that  it  should  be  done. 

It  has  been  held  that  a  license  to 
cut  wood  or  timber  must  be  acted 
upon  within  a  reasonable  time.  Gil- 
more  V.  Wilbur  (1831)  12  Pick. 
(Mass.)  120,  22  Am.  Dec.  410;  Hill  v. 
Hill  (1873)  113  Masa  105,  18  Am.  Rep. 
455;  Hill  v.  Cutting  (1873)  113  Mass. 
107;  Snyder  v.  East  Bay  Lumber  Co. 
(1903)  135  Mich.  31,  97  N.  W.  49. 

A  contract  which  was  construed  as 
a  mere  executory  contract  as  to  trees 


still  unsevered  from  the  soil,  and 
which  conferred  upon  the  grantee  but 
a  license  to  remove  the  trees,  was  held 
to  require  a  removal  within  a  reason- 
able time,  in  Potter  v.  Everett  (1890) 
40  Mo.  App.  152. 

It  seems  clear  that  the  foregoing- 
cases  cannot  be  regarded  as  an- 
nouncing an  absolute  rule  that  in  all 
circumstances  a  contract  for  the  sale 
of  standing  timber  will  be  held  to 
have  the  implied  condition  that  the 
timber  must  be  removed  within  a  rea- 
sonable time.  Whether  it  will  be  so  con- 
strued depends  upon  the  intention  of 
the  parties.  Some  cases  go  no  further 
than  to  say  that,  where  it  is  the  inten- 
tion of  the  parties  that  the  timber 
shall  be  removed  within  a  reasonable 
time,  the  contract  will  be  given  effect 
in  accordance  with  the  intention. 
Evans  v.  Dobbs  (1908)  33  Ky.  L.  Rep. 
1058,  112  S.  W.  667.  The  effect  that 
the  intention  of  the  parties  may  have 
is  well  stated  in  Patterson  v.  Graham 
(1894)  164  Pa.  234,  SO  Atl.  247,  as 
follows:  "No  time  was  expressly, 
fixed  in  the  agreement  within  which 
the  timber  was  to  be  cut  and  removed. 
But  the  intention  of  the  parties  may 
be  ascertained  from  other  stipula- 
tions in  the  agreements  and  facts 
dehors  the  agreement,  such  as  the 
situation  of  the  parties  and  the  cir- 
cumstances surrounding  them  .at  the 
time  they  entered  into  it.  Patterson 
was  a  farmer;  Graham  was  a  lumber 
manufacturer  and  dealer  in  lumber. 
No  provision  is  made  as  to  the  pay- 
ment of  taxes  by  the  purchaser  on  any 
interest  in  the  land ;  provision  is  made 
for  increased  price  should  a  railroad 
station  be  built  within  8  miles  of  the 
land,  either  before  Graham  com- 
menced sawing  or  before  he  bad 
finished.  Patterson  grants  privileges 
on  his  land  to  Graham,  necessary  to 
carry  on  the  lumber  manufacturing 
business.  It  is  very  clear  that 
Patterson  sold  and  Graham  bought, 
with  the  intention  on  the  part  of  both 
that  the  timber  was  to  be  manufac- 
tured into  lumber.  That  is,  it  was  not 
bought  as  land  to  be  held  indefinitely, 
or  to  be  sold  as  land  when  it  suited 
the  purchaser.    A  purchaser  may  buy 
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growing  timber  witb  no  intention  of 
manufacturing  it  into  lumber,  and 
bold  it,  just  as  he  might  buy  and  hold 
the  land  if  he  so  frame  his  eontract. 
In  such  a  case  he  could  remove  it 
when  he  chose,  and  the  vendor  would 
have  no  right  to  quicken  him  by 
notice.  But  here  the  parties  intended, 
not  a  sale  and  purchase  of  the  timber 
to  be  held  as  land,  but  a  sale  for  pur- 
pose of  manufacture  within  a  reason- 
able time;  not  an  immediate  sever- 
ance, but  not  one  indefinitely  remote; 
and  this  is  evidenced  by  the  agree- 
ment and  their  surroundings."  The 
aupreme  court  of  Pennsylvania  had 
held  in  Boults  v.  Mitchell  (1860)  15 
Pa.  871,  that,  in  case  of  a  sale  of 
timber  rights  in  which  no  time  was 
fixed  for  removal,  the  landowner 
might,  by  notice  to  the  timber  owner, 
require  removal  within  a  reasonable 
time,  and  that,  upon  failure  of  the 
timbisr  owner  to  remove  within  a 
reasonable  time,  the  right  of  entry 
failed,  and  if  thereafter  the  timber 
owner  enters  upon  the  land,  the  land- 
owner may  sue  for  breach  of  his  close, 
though  he  may  not  recover  in  damages 
the  value  of  the  trees  taken,  the 
properly  of  which  is  not  in  him.  In 
holding  that  a  grant  in  perpetuity 
was  not  intended,  the  court  in  Faulk- 
ner V.  Allen  (1918)  —  Okla.  — ,  173 
Pac.  1133,  says:  "The  very  language 
of  the  contract  of  sale  of  timber  con- 
templated that  this  was  not  to  be  a 
perpetual  grant,  because  it  was 
specifically  provided  in  the  contract 
that  the  second  party  should  have  a 
reasonable  time  after  said  trees  and 
timber  shall  have  been  cut  and  re- 
moved, or  after  the  contract  shall  be 
terminated  in  another  manner,  with- 
in which  to  remove  any  and  all  im- 
provements of  every  nature  and  de- 
scription placed  by  him  upon  said 
lands."  The  court  in  Brown  v.  Surry 
Lumber  Co.  (1912)  118  Va.  503,  75 
S.  E.  84,  lays  down  the  general  propo- 
sition that,  unless  the  conveyance  of 
the  timber  dearly  manifests  an  inten- 
tion of  the  grantor  to  convey  to  the 
purchaser  a  perpetual  right  to  enter 
on  the  land  and  cut  trees,  the  pur- 
chaser is  allowed  only  a  reasonable 


time  for  the  cutting  and  removing  of 
the  timber.  Applying  this  general 
criterion  to  the  facts  of  the  case,  the 
court  says:  "Looking  to  the  deed  in 
this  case  and  all  of  its  terms,  we  are 
of  opinion  that  it  does  not  clearly 
manifest  an  intention  in  the  grant- 
ors to  convey  to  the  grantee  a  perpet- 
ual right  to  enter  on  the  land  and  cut 
trees.  The  grant  to  the  lumber  com- 
pany was  for  the  purpose  of  enabling 
it  to  enter  upon  the  land  of  Brown 
and  cut  and  carry  away  his  trees,  and, 
while  its  language  is  very  broad,  we 
think  that,  construed  in  the  light  of 
the  purpose  and  intent  of  the  parties 
to  the  instrument,  the  right  to  cut  and 
remove  the  timber  must  be  exercised 
within  a  reasonable  time."  This 
theory  is  approved  in  Johnson  v. 
Powhatan  Min.  Co.  (1920)  127  Va. 
362,  103  S.  E.  703. 

A  deed  conveying  a  certain  parcel  ■ 
of  timber  being  on  the  land  described, 
but  which  does  not  convey  all  the 
timber  that  may  thereafter  grow  upon 
the  land,  requires  the  cutting  and  re- 
moval of  the  timber  within  a  reason- 
able time.  McNair  &  W.  Land  Go.  v. 
Adams  (1907)  64  Fla.  660,  46  So.  492. 
The  court,  in  reaching  this  conclusion, 
says  that  the  timber  is  conveyed  for 
definite,  not  all,  purposes  and  uses; 
that  these  purposes  not  only  imply, 
but  require,  the  cutting  down  and  re- 
moval of  the  timber  from  the  land; 
and  that  this  shows  clearly  that  the 
estate  conveyed  should  at  some  time 
come  to  an  end — that  it  should  not  be 
perpetual.  The  deed  involved  in  this 
case  conveyed  to  the  purchaser,  his 
heirs  and  assigns  forever,  but  nothing 
is  said  of  the  use  of  the  term  "heirs 
and  assigns  forever."  Similar  de- 
cisions appear  in  McNair  &  W.  Land 
Co.  V.  Parker  (1912)  64  Fla.  371,  59 
So.  959,  and  (3ummer  Go.  v.  Yager 
(1918)  76  Fla.  729,  79  So.  272. 

An  instrument  in  the  form  of  a  deed 
which  conveys  to  the  grantees  named 
therein,  their  heirs  and  assigns,  at  a 
specified  price  per  acre,  "all  the  pine 
timber  suitable  for  sawmill  purposes" 
on  the  land,  which  acknowledges 
receipt  of  a  specified  sum,  and  recites 
that   the    grantor   agreed   "that  the 
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amounts  left  unpaid  this  day  shall  be 
paid  as  follows:  when  each  lot  is 
entered  to  cut  said  timber,  the  balance 
due  on  each  lot  is  $100,  which  will  be 
due  as  above  stated,"  and  which  also 
purported  to  convey  to  the  grantees, 
their  heirs  and  assigrns,  "the  full  right 
of  way  for  railroads,  tramroads,  and 
wagon  roads,  in  and  through  the  said 
lands  for  the  purposes  above  stated, 
said  right  of  way  to  continue  as  long 
as  said  mill  operations  may  require," 
does  not  convey  a  right  in  perpetuily 
to  the  timber.  McRae  v.  Stillwell 
(1900)  111  Ga.  65,  55  L.R.A.  613,  86 
S.  E.  604. 

A  conveyance  of  a  shingle  mill 
located  on  certain  land,  and  the 
timber  on  that  and  other  lots  of  land, 
with  certain  privileges  in  aid  of  a  con- 
templated manufacture  of  the  timber, 
was  held  to  reflect  an  intention  of  the 
•  parties  that  the  trees  were  to  be  cut 
and  removed  from  the  land  within  a 
reasonable  time  from  the  date  of  the 
conveyance,  in  Warren  v.  Ash  (1907) 
129  Ga.  329,  58  S.  E.  868. 

A  deed  granting,  bargaining,  sell- 
ing, and  conveying  unto  the  purchaser 
all  the  trees  of  a  certain  variety  and 
of  a  certain  diameter,  to  have  and  to 
hold  to  the  purchaser,  his  heirs  and 
assigns  forever,  in  fee  simple,  was 
held  not  to  be  a  grant  in  perpetuity, 
but  to  require  removal  of  the  timber 
within  a  reasonable  time,  in  Shippen 
Bros.  Lumber  Co.  v.  Gates  (1910)  136 
Ga.  37,  70  S.  E.  672.  A  part  only  of 
the  consideration  called  for  by  the 
contract  was  paid  in  cash ;  the  balance 
was  to  be  paid  on  removal  of  the 
timber.  In  addition  to  a  conveyance 
of  the  timber,  there  was  also  conveyed 
to  the  purchaser  a  right  of  way  to 
build  a  tram  railroad  over  the  land, 
and  certain  timber  desired  for  fuel 
and  fencing  was  reserved  to  the 
grantor. 

Under  a  conveyance  of  certain 
varieties  of  timber  for  sawmill  pur- 
poses to  the  purchaser,  his  heirs  and 
assigns,  with  the  right  to  run  tram- 
roads  and  wagon  roads  on  and  across 
the  land,  and  an  agreement  "to  for- 
ever warrant  and  defend"  the  privi- 
leges granted,  it  was  held  in  Mills  v. 


Ivey  (1907)  8  Ga.  App.  667,  60  S.  E, 
299,  that  the  purchaser  was  required 
to  remove  the  same  within  a  reason- 
able time. 

A  conveyance  of  seven  eighths  of 
the  timber  and  minerals  on  a  tract  of 
land  as  consideration  of  delivery  of 
the  other  eighth  to  the  owner  is  held 
in  Eastern  Kentucky  Mineral  &  Timber 
Co.  v.  Swann-Day  Lumber  Co.  (1912) 
148  Ky.  82,  46  L.R.A.(N.S.)  672,  146 
S.  W.  438,  to  contain  the  implied 
condition  that  operations  for  their 
removal  shall  be  begun  within  a  rea- 
sonable time,  although  the  property  is 
located  in  a  mountainous  region  with- 
out access  to  a  market,  if,  at  the  time 
the  deed  is  made,  a  railroad  is  project- 
ed in  the  vicinity  of  the  property, 
although  it  was  not  built  until  many 
years  afterward. 

The  omission  from  a  conveyance  of 
the  timber  on  a  tract  of  land  of  a 
stipulation  as  to  when  possession  and 
operation  shall  begin,  or  of  a  condi- 
tion reserving  the  right  of  re-entry  for 
inaction,  does  not  prevent  the  enforce- 
ment of  the  implied  condition  that 
such  operations  shall  be  begun  within 
a  reasonable  time.  Eastern  Kentucky 
Mineral  &  Timber  Co.  v.  Swann-Day 
Lumber  Co.  (Ky.)  supra.  See  also 
Polley  v.  Ford  (1921)  190  Ky.  579, 
227  S.  W.  1007. 

The  court  in  Florence,  P.  &  Co.  v. 
Newsome  (1921)  —  Ga.  App.  — ,  106 
S.  E.  619,  says,  in  reliance  upon 
North  Georgia  Co.  v.  Bebee  (Ga.) 
supra,  II.  b,  that  when  the  contract 
provides  for  removal  "at  any  time," 
the  rights  are  not  lost  by  failure  to 
remove  within  a  reasonable  time,  and 
continues:  "But,  where  such  a  con- 
veyance or  contract  is  silent  as  to  the 
time  within  which  the  timber  shall  be 
removed,  an  implication  arises  that 
such  right  is  to  be  exercised  within  a 
reasonable  time  from  the  date  of  the 
sale.  In  Hawkins  v.  Duvall  (1919) 
108  Misc.  338,  177  N.  Y.  Supp.  584, 
under  a  deed  reserving  the  right  in  the 
grantor  to  remove  the  timber  "at  any 
time,"  it  was  held  that  the  words  "at 
any  time"  did  not  vest  ownership  and 
right  of  removal  in  the  vendor  for- 
ever, but  only  was  intended  to  enable 
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him  to  exercise  his  right  whenever 
convenient  to  him,  within  what  is, 
under  all  the  circumstances,  a  reason- 
able time.  The  contract  involved  in 
Hayes  v.  Gregory  (1918)  184  App. 
Div.  802, 172  N.  Y.  Supp.  784,  gave  the 
timber  owner  the  right  to  enter  upon 
the  property  to  get  the  timber  "at  any 
time,"  but  it  was  not  contended  that  he 
had  an  unlimited  time.  The  timber 
deed  involved  in  Fletcher  v.  Lyon 
(1909)  93  Ark.  6,  123  S.  W.  801,  con- 
veyed the  timber  to  the  grantor,  and 
gave  him  the  right  "to  cut  and  remove 
the  same  at  any  time."  This  deed  was 
held,  however,  to  give  the  grantee  only 
a  reasonable  time  within  which  to 
effect  the  removal.  The  court  says: 
"If  the  words  'at  any  time'  be  given 
their  literal  meaning,  the  defendant 
may  await  all  time  to  remove  the 
timber,  and,  if  not,  the  words  must  be 
held  to  mean  a  reasonable  time  with- 
out unnecessary  delay,  the  same  as  if 
no  time  at  all  were  specified.  We 
conclude  that  the  latter  is  the  proper 
interpretation  of  the  language  of 
the  deed."  Under  a  contract  that  the 
purchaser  may  cut  and  remove  the 
timber  at  his  convenience,  it  was  held 
in  Smith  v.  Dierks  Lumber  &  Coal  Co. 
(1917)  130  Ark.  9,  196  S.  W.  481,  that 
the  timber  must  be  removed  within  a 
reasonable  time.  The  purchasers  of 
timber  were  held  to  have  only  a  rea- 
sonable time  in  which  to  remove  it,  in 
Penley  v.  Enmions  (1918)  117  Me.  108, 
102  Atl.  972,  although  the  conveyance 
gave  them  the  right  to  enter  and  re- 
move the  same  "at  their  convenience." 

Under  a  reservation  of  timber  in  a 
conveyance  of  land,  in  which  it  is  pro- 
vided that  the  grantor  is  to  have 
suiRcient  time  to  remove  the  same,  "un- 
avoidable circumstances  considered, 
be  what  they  may,"  the  grantor 
has  a  reasonable  time  in  which  to  re- 
move the  timber.  The  addition  of  the 
words  "unavoidable  circumstances 
considered,  be  what  they  may,"  does 
not  operate  to  extend  indefinitely  the 
time  for  the  removal  of  the  timber. 
Siler  V.  Louisville  Property  Co.  (1908) 
82  Ky.  L.  Rep.  911,  107  S.  W.  266. 

A  contract  for  the  sale  of  timber, 
"together  with  the  right  to  enter  upon 


said  lands  from  the  date  of  this 
instrument  until  said  timber  may  be 
removed,  to  cut  and  remove  said 
timber,"  was  held  not  to  convey  a 
perpetual  right,  but  to  require  re- 
moval within  a  reasonable  tim.e,  in 
Morgan  v.  Veness  Lumber  Co.  (1919) 
108  Wash.  674,  186  Fac.  607.  It  ap- 
peared in  this  case  that  the  land  was 
valuable  for  agricultural  and  pastur- 
age purposes  after  the  timber  was  re- 
moved, and  that  it  could  have  been 
removed  in  from  three  to  six  months, 
and  the  court  says  that,  from  the  cir- 
cumstances surrounding  the  parties  at 
the  time  the  contract  was  made,  it 
appears  that  the  deed  falls  far  short 
of  granting  the  right  of  removing  the 
timber  at  the  pleasure  of  the  grantee. 
A  grant  of  timber  growing  upon 
certain  described  lands,  together  with 
the  right  of  ingress  and  egress  in  and 
upon  the  land  for  the  purpose  of 
cutting  and  removing  the  timber,  to 
have  and  to  hold  the  timber,  rights, 
privileges,  and  right  of  way,  together 
with  all  and  singular  the  rights  and 
appurtenances  thereto  and  anywise  be- 
longing unto  the  purchaser,  his  suc- 
cessors and  assigns  forever,  was  held 
not  to  convey  the  perpetual  right  to 
maintain  the  timber  on  the  premises, 
in  Houston  Oil  Co.  v.  Bunn  (1919)  — 
Tex.  Civ.  App.  — ,  209  S.  W.  830. 
The  court  refers  to  the  decision  of  the 
supreme  court  of  Texas  in  Houston 
Oil  Co.  V.  Hamilton  (Tex.)  supra,  II. 
b,  and  says  that  the  decision  in  that 
case  is  not  conclusive  of  the  decision 
in  the  case  at  bar,  although  it  recog- 
nizes that  the  distinction  between  the 
deeds  is  very  slight.  Emphasis  is 
placed  by  the  supreme  court  in  the 
Hamilton  Case  upon  the  use  of  the 
word  "forever,"  the  court  saying  that 
"to  say  that  one  may  have  'forever' 
to  enter  land  and  remove  timber  there- 
from is  to  deny  that  one  is  limited  to 
a  reasonable  time  for  such  entry  and 
removal."  The  court  of  civil  appeals 
in  the  Bunn  Case  says :  "We  think  the 
learned  judge  who  wrote  that  opinion 
was  so  impressed  with  the  soundness 
of  his  construction  of  the  deed  as  a 
whole  that  he  gave  a  meaning  and 
effect  to  the  use  of  the  word  'forever' 
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in  the  habendum  clause  of  that  deed 
which,  while  it  may  have  accorded 
with  the  manifest  intention  of  the 
parties  to  that  instrument,  cannot  be 
given  it  in  all  cases.  The  use  of  the 
word  'forever*  in  the  granting  or 
habendum  clause  of  the  deed  does  not 
generally  have  the  effect  of  enlarging 
the  estate  granted;  and  if  the  instru- 
ment as  a  whole  shows  that  a  fee- 
simple  title  was  not  intended  to  be 
granted,  the  title  will  not  be  enlarged 
into  a  fee  simple  by  the  grantor's 
declaration  that  it  is  to  be  held  by  the 
grantee  'forever.' " 

The  fact  that  the  grant  was  not  of 
the  timber  for  all  time  grown  upon 
the  land,  but  of  that  "now  standing, 
growing,  or  being  in  or  upon"  the 
land,  was  regarded  as  an  important 
feature  by  the  court  in  Beatty  t. 
Mathewson  (1908)  40  Can.  S.  C. 
557,  8  B.  R.  C.  869,  12  Ann.  Cas.  918. 
The  court  says:  "We  know  that 
timber  such  as  named  does  not  live 
and  remain  obtainable  for  any  useful 
purpose  for  such  length  of  time  as  an 
estate  in  fee  simple  prima  facie  im- 
plies, or  as  the  expression  'forever,' 
used  in  this  habendum,  implies,  apart 
altogether  from  what  the  words  im- 
mediately preceding  the  word  for- 
ever* imply."  The  grant  involved  in 
this  case  professed  to  "grant,  bargain, 
sell  and  assign  unto  [the  purchaser], 
his  heirs  and  assigns,"  and  the  haben- 
dum was  as  follows :  "To  have  and  to 
hold  the  same  under  the  said  party  of 
the  second  part,  his  heirs  and  assigns 
forever,  together  with  full  power, 
liberty,  right,  and  authority  for  the 
said  party  of  the  second  part  .  .  . 
from  time  to  time  and  at  all  reason- 
able times  hereafter  during  the  term 

of years,  to  fell,  cut  down,"  etc. 

The  deed  in  question  was  given  after 
a  former  deed  which  fixed  the  time  for 
removal  at  ten  years,  but,  upon  it  be- 
ing found  impracticable  to  remove  it 
within  that  time,  the  deed  before  the 
court  was  executed. 

Under  a  contract  for  the  convey- 
ance of  timber  granting  to  the  pur- 
chaser, in  one  part  thereof,  full  right 
and  privilege  for  and  during  the  term 
of  four  years  from  date  of  conveyance 
to  enter  upon  the  land  and  cut  and 


remove  the  timber,  and  stating  in 
another  part  of  the  conveyance  that 
"it  is  understood  and  agreed  .  .  . 
that  the  said  party  of  the  second  part 
.  .  .  shall  have  four  years  froin  the 
date  of  this  conveyance  to  commence 
the  cutting  and  removing  of  said 
timber,"  the  purchaser  was  held  to 
have  four  years  from  the  date  of  the 
contract  in  which  to  enter  on  the  land 
and  commence  cutting,  and  having 
commenced  within  the  four  years,  and 
having  given  notice  of  his  election 
to  take  an  additional  100,000  feet  as 
provided  in  the  contract,  and  tendered 
the  money  within  the  time,  must  be 
allowed,  after  the  four  years,  the 
reasonable  time  required  to  continue 
and  complete  the  "cutting  of  the 
amount  stipulated  for  in  the  convey- 
ance. Byrd  v.  Sexton  (1918)  161  N.  C 
569,  77  S.  E.  697. 

Some  cases  make  the  test  whether 
the  timber  was  sold  as  real  estate  or 
personal  property;  if  the  latter,  an 
implied  obligation  to  remove  it  within 
a  reasonable  time  will  arise.  Lodwick 
Lumber  Co.  v.  Taylor  (1906)  100  Tex. 
270, 123  Am.  St.  Rep.  803,  98  S.  W.  238 
(obiter) ;  Beauchamp  v.  Williams 
(1909)  —  Tex.  Civ.  App.  — ,  115  S,  W. 
130;  Montgomery  County  Development 
Co.  V.  Miller-Vidor  Lumber  Co.  (1911) 

—  Tex.  Civ.  App.  — ,  139  S.  W.  1015; 
Houston    Oil    Co.   v.   Boykin    (1913) 

—  Tex.  Civ.  App.  — ,  153  S.  W.  1176, 
affirmed  without  reference  to  the  per- 
sonal property  test  in  (1918)  109  Tex. 
276,  206  S.  W.  815.  The  theory  of 
these  cases  is  very  clearly  and  com- 
pletely summed  up  by  Levy,  J.,  in 
Davis  v.  Conn  (1913)  —Tex.  Civ.  App. 
— ,  161  S.  W.  39,  as  follows:  "Where 
in  the  particular  case  (1)  it  is  con- 
templated by  the  conveyance  that  the 
vendee  is  to  have  some  beneficial  use 
of  the  land  in  connection  with  the 
trees,  and  that  the  trees  shall  remain 
thereon,  so  as  to  receive  profit  and 
growth  from  the  growing  surface  of 
the  land,  the  sale  operates  as  a  sale  of 
an  interest  in  land;  and  (2)  where  it 
is  contemplated  and  intended  by  the 
conveyance  that  there  shall  be  a 
severance  and  taking  away  of  the 
growing  trees  from  the  land,  such  sale 
must  be  regarded  and  operates  to  be 
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a  sale  as  of  chattels  only.  It  is  quite 
well  settled  by  the  cases  that  growing 
trees  may,  by  the  agreement  of  the 
parties,  be  severed  in  contemplation 
of  law  from  the  land,  and  be  dealt 
with  in  the  contract  as  personalty, 
removable  immediately  or  timely, 
without  an  actual  severance  at  the 
time."  The  deed  which  was  construed 
te  pass  the  timber  as  personalty  in 
Montgomery  County  Development  Co. 
V.  Miller-Vidor  Lumber  Co.  (1911)  — 
Tex.  Civ.  App.  — ,  139  S.  W.  1015,  re- 
cited that  the  grantor  had  "granted, 
bargained,  sold,  and  conveyed,  and  by 
these  presents  do  grant,  bargain,  sell, 
and  convey  unto  the  said"  purchaser, 
all  of  the  grantor's  rights  in  and  to  the 
timber  on  the  land. 

A  distinction  has  been  made  in 
North  Carolina  between  the  rights  of 
a  purchaser  of  timber  and  those  of  a 
grantor  who  excepts  or  reserves  the 
timber.  Although,  in  North  Carolina, 
the  courts  adhere  generally  to  the 
theory  that,  when  in  a  contract  for  the 
sale  of  standing  timber  no  time  is 
specified  within  which  it  shall  be  cut 
and  removed,  the  law  presumes  this 
shall  be  done  within  a  reasonable 
time,  it  was  held  in  Ormand  Min.  Co. 
V.  Bessemer  City  Cotton  Mills  (1906) 
143  N.  C.  807,  55  S.  E.  700,  a  case  in 
which  the  grantor  of  land  had  ex- 
cepted or  reserved  the  timber,  that  the 
above  rule  did  not  apply.  The  court 
refers  to  the  rule  that,  when  no  time 
is  specified,  a  purchaser  takes  upon 
the  implied  agreement  to  cut  and  re- 
move within  a  reasonable  time,  and 
continues:  "He  has  bought  the  timber 
for  that  purpose,  whereas,  when  a 
grantor  of  the  fee  reserves  or  excepts 
the  timber,  he  is  not  providing  for 
timber  cutting,  but  reserving  a  right, 
and  should  be  entitled  to  hold  till  this 
is  put  an  end  to  by  the  grantee  giving 
notice  for  a  reasonable  time,  so  that 
the  grantor  may  elect  to  cut,  or  sell 
this  right  to  another."  This  case  was 
approved  and  followed  in  Kelly  v. 
Enterprise  Lumber  Co.  (1911)  157 
N.  C.  175,  72  S.  E.  967. 

In  Huron  Land  Co.  v.  Davison 
(1902)  131  Mich.  86,  90  N.  W.  1034,  a 
case  involving  a  reservation  in  the 
sale  of  land,  considerable  emphasis  is 


placed  upon  the  fact  that  the  reserva- 
tion was  of  the  timber.  According  to 
the  court:  "This  clause  did  not  give 
him  [the  grantor]  the  right  to  deprive 
his  grantee  of  the  use  of  the  land  so 
long  as  he  saw  fit  to  let  the  reserved 
timber  stand.  The  timber  reserved 
was  the  timber  then  having  a  market 
value  and  suitable  for  use,  i.  e.,  large 
enough  for  use  as  timber.  It  did  not 
reserve  trees  then  growing  and  not 
large  enough  for  timber,  but  which 
would  be  large  enough  in  the  course 
of  fifteen  or  twenty  years.  To  hold 
otherwise  would  give  the  grantor  the 
exclusive  control  of  the  land  except 
as  to  the  timber  not  reserved.  It 
seems  unreasonable  that  such  lan- 
guage should  be  construed  into  a  per- 
manent right  to  enter  at  any  time  in 
the  future,  and  cut  and  remove  the 
timber."  The  court  then  referred  to 
cases  involving  sales  of  timber,  and 
the  holding  of  the  court  that  timber 
must  be  removed  within  a  reasonable 
time,  and  continued:  "Where  one 
sells  land  reserving  the  timber  for  no 
other  purpose  than  for  removal,  we 
see  no  good  reason  why  the  same 
rule  should  not  apply.  Where  is  the 
difference  between  selling  timber  to 
be  removed,  and  selling  the  land  re- 
serving the  timber  to  be  removed,  so 
far  as  the  question  of  time  for  re- 
moval is  concerned?"  Wait  v.  Bald- 
win (Mich.)  supra,  II.  b,  involving  a 
similar  exception,  is  disapproved. 

A  deed  by  the  owner  of  adjoining 
farms,  of  one  of  the  farms,  in  which 
there  was  contained  an  exception  in 
the  words,  "excepting  and  reserving 
the  standing  timber  on  the  south  end 
of  farm  adjoining  .  .  .  and  the 
right  of  way  to  and  therefrom,"  was 
interpreted  in  Decker  v.  Hunt  (1906) 
111  App.  Div.  821,  98  N.  Y.  Supp.  174, 
as  requiring  a  removal  of  the  timber 
reserved  within  a  reasonable  time. 
The  court  states  that  if  the  grantor, 
and  those  who  succeeded  him  to  the 
right,  might  for  all  time  neglect  to 
remove  such  timber,  and  still  hold 
and  own  the  same,  it  would  practical- 
ly prevent  the  owner  of  the  land  from 
clearing  up  and  using  that  part  of  the 
farm    upon    which    the    timber   was 
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standing,  and  would,  in  effect,  be  an 
exception  of  all  that  part  of  the  farm 
itself — a  purpose  which  clearly  is  in 
direct  contradiction  of  the  whole  con- 
veyance. 

A  clause  in  a  deed  which  conveyed 
land  from  parents  to  a  child  as  an 
advancement,  reserving  to  the  father 
and  mother  "the  privilege  of  selling 
and  removing  the  timber  from  said 
land  as  they  may  desire  to  sell  or  to 
use,  and  also  the  right  of  way 
through  said  lands  to  remove  the 
same,"  was  held  not  to  reserve  title 
to  the  timber,  but  to  create  only  an 
unassignable  license,  in  United  States 
Coal  &  Oil  Co.  V.  Harrison  (1912)  71 
W.  Va.  217,  47  L.R.A.(N.S.)  870,  76 
S.  E.  846. 

The  Pennsylvania  decisions  are  not 
altogether  clear  whether  the  mere  ex- 
piration of  a  reasonable  time  results 
in  a  loss  of  his  timber  to  the  pur- 
chaser who  has  failed  to  remove,  or 
whether  such  a  loss  results  from  the 
neglect  by  the  timber  owner  for  an 
unreasonable  time  after  notice  to  re- 
move. In  Patterson  v.  Graham  (1894) 
164  Pa.  234,  30  Atl.  247,  the  court 
says :  "Undoubtedly,  in  a  contract  for 
the  sale  of  timber,  where  the  parties 
intend  a  severance  and  no  time  is 
fixed  within  which  it  is  to  be  removed, 
the  law  implies  that  the  grantee  will 
remove  it  within  a  reasonable  time. 
And  the  grantor  can  quicken  action 
by  notice.  If,  after  such  notice,  the 
grantee  neglects  for  an  unreasonable 
time  to  exercise  his  right,  he  loses  it." 
The  court,  however,  says  further  that 
"the  question,  then,  of  what  is  a 
reasonable  time,  is  not  determined  by 
the  will  of  the  grantor,  or  alone  by 
the  fact  of  notice,  but  by  all  the  cir- 
cumstances." In  this  case  the  timber 
was  held  lost  to  the  purchaser  by 
reason  of  an  abandonment  of  opera- 
tions once  begun.  In  Andrews  v. 
Wade  (1886)  3  Sadler  (Pa.)  183,  6 
Atl.  48,  it  is  stated  that  a  person 
having  a  right  to  cut  and  remove 
timber  growing  on  the  land  of  another 
may  be  compelled  to  take  it  off  after 
a  reasonable  time  under  all  the  cir- 
cumstances, or  he  will  be  presumed  to 
have  relinquished  all  rights  thereto. 
This  rule  was  applied  to  a  sale  of 


bark  in  Union  Tanning  Co.  v.  Shug 
(1899)  22  Pa.  Co.  Ct.  647. 

In  Louisiana,  it  is  necessary  to  have 
a  time  fixed.  Where  no  time  is 
specified  in  the  contract,  the  mere 
lapse  of  time  does  not  work  a  forfei- 
ture. Simmons  v.  Tremont  Lumber 
Co.  (1919)  144  La.  719,  81  So.  263; 
Big  Pine  Lumber  Co.  v.  Hunt  (1919) 
145  La.  342,  82  So.  363.  In  Simmons 
V.  Tremont  Lumber  Co.  (La.)  supra, 
the  court  states:  "Until  a  time  limit 
has  been  fixed,  and  has  expired,  the 
plaintiff  [landowner]  shows  no  cause 
of  action  to  have  the  timber  declared 
forfeited  to  him,  or  that  defendant's 
title  to  the  timber  and  rights  under 
the  contract  are  prescribed."  That 
the  timber  must  be  removed  within  a 
reasonable  time  seems  to  have  been 
the  opinion  of  the  court  in  Shepherd 
v.  Davis  Bros.  Lumber  Co.  (1908)  121 
La.  1011,  46  So.  999,  where  it  is  stated 
that  the  failure  to  fix  the  time  within 
which  the  trees  should  be  cut  was  in- 
significant, in  view  of  the  fact  that,  in 
case  the  purchaser  delayed  unreason- 
ably in  the  matter,  the  vendor  could 
call  upon  the  court  to  supply  the  de- 
fect of  the  contract  in  that  respect,  by 
fixing  a  time.  It  is  accordingly  held 
in  this  state  that  unless  the  time  has 
been  fixed  an  owner,  who  in  selling 
land  has  reserved  the  timber  thereon, 
may  sell  the  timber,  conferring  a 
limited  time  in  which  to  remove  it, 
and  at  the  expiration  of  that  time  may 
extend  the  period.  Big  Pine  Lumber 
Co.  v.  Hunt  (La.)  supra.  It  is  suggest- 
ed in  Wood  V.  Elliott  (1883)  61  Mich. 
320,  16  N.  W.  666,  that  one  who  ac- 
quired the  rights  of  a  purchaser  of 
timber,  who  was,  according  to  the  con- 
tract, "to  have  his  own  time  to 
remove"  the  same,  might  have  his 
rights  terminated  upon  notice  from 
the  landowner.  No  notice,  however, 
was  given  to  the  owner  of  the  timber 
in  this  case,  and  it  is  held  that,  with- 
out notice,  his  rights  in  the  timber  did 
not  expire.  Accordingly,  the  owner 
of  the  timber  was  held  entitled  to  re- 
cover against  the  owner  of  the  land, 
who  had  cut  down  the  same,  but  had 
left  the  wood  on  the  land. 

One  who  has  purchased  timber 
under  a  contract  giving  him  the  right 
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to  enter  upon  and  cut  and  remove  said 
timber,  "at  any  time  thereafter,"  is 
■entitled  to  a  reasonable  time,  after 
notice,  to  remove  the  timber,  although 
prior  thereto  he  had  had  a  reasonable 
time  in  which  to  remove.  St.  James 
V.  Erskine  (1909)  156  Mich,  606,  119 
N.  W.  897. 

The  necessily  of  notice  to  termi- 
nate the  purchaser's  right  receives 
further  attention  in  subd.  VII.  a, 
infra. 

As  shown  in  11.  b,  supra,  the  fact 
that  a  removal  of  the  timber  was  in- 
tended is  not,  according  to  the  cases 
there  cited,  conclusive  against  a  grant 
in  perpetuity,  or  a  reservation  or  ex- 
ception in  perpetuity.  The  cases  now 
under  discussion,  while  perhaps  not 
expressly  denying  the  above  position, 
^ve  the  fact  that  a  removal  was  in- 
tended very  much  weight  in  reaching 
the  conclusion  that  there  must  be  a 
removal  of  the  timber  within  a  reason- 
able time.  It  is  stated  as  a  general 
proposition  that,  if  the  situation  of 
the  parties  and  the  circumstances 
surrounding  them  at  the  time  the 
contract  is  executed  are  such  as  to 
show  that  the  severance  of  the  timber 
from  the  soil  was  contemplated,  the 
title  thereto  may  be  defeated  by  a 
failure  to  cut  and  remove  the  timber 
-within  a  reasonable  time.  Kentucky 
Coal  &  Timber  Development  Co.  v. 
Carroll  Hardwood  Lumber  Co.  (1913) 
154  Ky.  523,  157  S.  W.  1109. 

In  Hall  V.  Eastman,  G.  &  Co. 
(1906)  89  Miss.  588,  119  Am.  St.  Rep. 
709,  43  So.  2,  the  court,  in  dealing 
with  an  instrument  which  granted, 
sold,  and  conveyed  to  the  purchaser 
all  the  timber  then  or  thereafter  grow- 
ing, standing,  lying,  or  being  on  the 
land,  together  with  the  right  of  in- 
gress and  egress,  and  which  con- 
tained a  provision  that  the  deed 
should  continue  and  remain  in  force 
until  the  purchasers,  their  successors 
and  assigns,  commence  to  cut  and 
lumber  the  same,  and  for  one  year 
thereafter,  and  then  to  become  void 
and  of  no  effect,  says:  "The  plain 
purpose  of  the  instrument  is  to  give 
to  the  grantee  the  right  to  cut  and 
remove  the  timber.  There  was  not 
the  remotest  thought  on  the  part  of 


either  that  the  grantee  should  have 
the  right  to  the  timber,  the  timber  to 
be  kept  standing  on  the  land  forever 
or  indefinitely.  It  is  made  the  duty  of 
the  grantee  to  cut  and  remove  the 
timber  from  the  land."  Compare  with 
Gabbard  v.  Sheffield  (reported  here- 
with) ante,  1. 

A  deed  to  the  land,  which  contained 
a  provision  for  a  reconveyance  after 
the  timber  was  removed,  was  con- 
strued as  in  effect  merely  a  grant  of 
the  beneficial  interests  until  the  tim- 
ber should  be  removed;  as  thus' con- 
strued, it  was  held  that  the  timber 
must  be  removed  within  a  reasonable 
time,  in  Fletcher  v.  Lyon  (1909)  93 
Ark.  5,  123  S.  W.  801. 

Where  the  purchaser  of  timber, 
between  five  and  six  years  after  his 
purchase,  moved  his  mill  upon  the 
land  and  commenced  manufacturing 
and  removing  the  timber,  and  con- 
tinued his  operations  for  three  years, 
then  discontinued,  took  away  his  mill, 
and  made  no  further  effort  to  cut 
timber  for  eleven  years,  when,  trees 
which  were  valueless  when  he  made 
his  contract  having  in  the  meantime 
grown  into  merchantable  lumber,  he 
cuts  and  removes  these,  with  others 
that  he  neglected  to  fell  in  his  first 
operation,  claiming  the  right  to  do  so 
under  his  contract  made  twenty  years 
before,  the  second  entry  is  clearly  a 
trespass,  since,  upon  the  discontinu- 
ance of  the  first  operation,  he,  as  the 
purchaser,  will  be  held  to  have  re- 
linquished to  the  owner  of  the  land 
the  full  possession  thereof.  Patter- 
son V.  Graham  (1894)  164  Pa.  234,  30 
Atl.  247. 

A  contract  by  which  the  owner  of 
land  sold  a  part  thereof  for  the  pur- 
poses of  a  levee,  and  for  a  separate 
stated  consideration  sold  the  timber 
on  the  levee  track,  and  granted  the 
right  to  haul  through  adjacent  proper- 
ty, for  the  period  ofone  year,  does  not 
evidence  the  purpose  to  fix  a  time 
limit  within  which  the  timber  should 
be  removed  from  the  right  of  way,  but 
to  fix  a  time  limit  within  which  the 
purchaser  shall  have  a  right  to  haul 
the  timber  over  the  adjacent  land. 
Bittick  V.  Crittenden  (1916)  126  Ark. 
627,  189  S.  W.  1061. 
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2.  Contrtusts  oontaining  a  Hme  Utnit 
after  heginning,  but  none  for  be- 
ginnbng. 

The  cutting  under  a  contract  of  sale 
specifying  no  time  for  the  commence- 
ment of  the  cutting,  although  re- 
quiring it  to  be  finished  within  a 
stated  time  after  such  commencement, 
must  be  commenced  within  a  reason- 
able time;  failure  to  begin  the  cutting 
and  removal  within  such  time  results 
in  a  loss  of  the  purchaser's  rights  and 
a  reversion  to  the  landowner.  Nor- 
folk Bank  v.  Whipple  (1918)  254  Fed. 
195,  affirmed  on  opinion  below  in 
(1919)  169  C.  C.  A.  647,  258  Fed.  990; 
Hall  V.  Eastman  G.  &  Co.  (1906)  89 
Miss.  588,  119  Am.  St.  Rep.  709,  43  So. 
2;  Gay  Mfg.  Co.  v.  Hobbs  (1901)  128 
N.  C.  46,  83  Am.  St  Rep.  661,  38  S.  E. 
26;  Bunch  v.  Elizabeth  City  Lumber 
Co.  (1903)  134  N.  C.  116,  46  S.  E.  24; 
Hawkins  v.  Goldsboro  Lumber  Go. 
(1905)  139  N.  C.  160,  51  S.  E.  852; 
Flagler  v.  Atlantic  Coast  Lumber 
Corp.  (1911)  89  S.  C.  328,  71  S.  E. 
849;  McClary  v.  Atlantic  Coast 
Lumber  Corp.  (1911)  90  S.  C.  153,  72 
S.  E.  145;  Gray  v.  Marion  County 
Lumber  Co.  (1915)  102  S.  C.  289,  86 
S.  E.  640 ;  Minshew  v.  Atlantic  Coast 
Lumber  Corp.  (1914)  98  S.  C  8,  81 
S.  E.  1027,  writ  of  error  dismissed  for 
want  of  jurisdiction  in  (1914)  235 
U.  S.  686,  59  L.  ed.  424,  35  Sup.  Ct. 
Rep.  202.  See  Rogers  v.  Marion 
County  Lumber  Co.  (1917)  108  S.  C. 
238,  93  S.  E.  1055;  Brown  v.  Surry 
Lumber  Co.  (1912)  113  Va.  503,  75 
S.  E.  84. 

The  court  in  Hall  v.  Eastman,  G.  & 
Co.  (1906)  89  Miss.  588,  119  Am.  St. 
Rep.  709,  43  So.  2,  after  referring  to 
the  covenant  as  to  cutting  involved  in 
that  case,  which  was  as  follows:  "It 
is  especially  covenanted  and  agreed 
that,  as  to  each  40-a<cre  tract  herein 
described  and  conveyed,  this  deed 
shall  continue  and  remain  in  force 
until  the  said  Eastman,  Gardiner  & 
Company,  their  successors  and  as- 
signs, commence  to  cut  and  lumber 
the  same,  and  for  one  year  thereafter, 
and  then  to  become  void  and  of  no 
effect,"  declared  this  to  be  the  con- 
trolling clause  in  the  instrument,  and 
continued :    "It  plainly  means,  what  it 


expressly  declares,  that  all  the  timber,^ 
whether  growing,  standing,  lying,  or 
being  on  the  lands  described,  and 
whether  growing  thereon  when  the 
instrument  is  made,  March  21,  1900, 
or  thereafter  growing  thereon,  which 
the  grantee  could  take  in  one  year 
from  that  date, — that  is  to  say,  could 
'cut  and  remove,' — was  such  timber  as 
the  grantee  could  cut  and  remove  in 
one  year  from  the  time  it  commenced 
to  cut."  In  answer  to  the  further  con- 
tention that  the  cutting  might  be 
commenced  whenever  the  grantee 
pleased,  the  court  said:  "The  plain 
purpose  of  the  instrument  is  to  give 
to  the  grantee  the  right  to  cut  and 
remove  the  timber.  There  was  not 
the  remotest  thought  on  the  part  of 
either  that  the  grantee  should  have 
the  right  to  the  timber,  the  timber  to 
be  kept  standing  on  the  land  forever 
or  indefinitely.  It  is  made  the  duty  of 
the  grantee  to  cut  and  remove  the 
timber  from  the  land.  The  provisions 
of  this  instrument  abound  as  to  the 
right  and  the  duty  to  enter,  and  cut 
and  remove  the  timber  from  these 
lands.  Plainly  the  purpose  of  the 
instrument  was,  as  to  each  40-acre 
tract,  that  the  grantee  should  com- 
mence to  cut  and  remove  the  timber 
within  what  would  be  a  reasonable 
time,  to  be  determined  by  the  evi- 
dence." 

This  has  been  held  true  although 
the  contract  expressly  provides  that 
the  purchasers  "shall  not  be  limited 
as  to  the  time  in  which  they  shall 
commence  to  cut  or  remove  the 
same."  Brown  v.  Surry  Lumber  Co. 
(1912)  113  Va.  503,  75  S.  E.  84.  That 
the  cutting  must  be  commenced  within 
a  reasonable  time  was  held  in  Haw- 
kins V.  Goldsboro  Lumber  Co.  (1905) 
189  N.  C.  160,  51  S.  E.  852,  although 
it  was  expressly  stipulated  in  the  con- 
tract of  conveyance  that  "the  time  in 
which  to  begin  to  cut  and  remove  said 
timber  shall  be  and  is  not  limited." 

Compare  with  Houston  Oil  Co.  v. 
Hamilton  (1918)  109  Tex.  270,  206 
S.  W.  817,  supra,  II.  b. 

In  Hall  V.  Eastman,  G.  &  Co. 
(Miss.)  supra,  the  purchasers  of  the 
timber  were  held  to  have  a  reasonable 
time  within  which  to  commence  opera- 
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tion,  under  an  instrument  which 
granted  them  the  timber  at  the  time, 
or  thereafter,  growing,  standing,  ly- 
ing, or  being  on  the  land,  and  gave 
them  the  right  to  ingress,  and  pro- 
vided that  the  deed  should  continue 
and  remain  in  force  until  the  pur- 
chasers, their  successors  and  assigns, 
commenced  to  cut  and  lumber  the 
same,  and  for  one  year  thereafter,  and 
then  to  become  void  and  of  no  effect. 
A  like  construction  was  put  upon  a 
deed  containing  a  similar  provision 
in  Flagler  v.  Atlantic  Coast  Lumber 
Corp.  (1911)  89  S.  C.  328,  71  S.  E. 
848,  the  provision  in  the  deed  being: 
"It  is  agreed  that  the  time  limit  of 
this  conveyance,  as  above  set  forth, 
shall  be  ten  years  from  the  time  the 
second  party  begins  cutting  and  re- 
moving the  said  timber  from  the  land 
above  described."  The  court  disap- 
proves of  the  theory  that,  although 
the  purchaser  of  the  timber  must 
remove  it  within  ten  years  after  com- 
mencing operations,  he  had  an  un- 
limited time  in  which  to  commence 
operations.  This  was  held,  also,  in 
the  previous  cases  of  Knotts  v.  Hy- 
brick  and  Wilson  Lumber  Co.  v.  D.  W. 
Alderman  &  Sons  Co.  (S.  0.  )  supra, 
II.  b.  The  court  had  held  that  the 
grant  involved  in  those  cases  was  for 
an  unlimited  time.  This  case  is  ap- 
proved and  followed  in  McCIary  v. 
Atlantic  Coast  Lumber  Corp.  (1911) 
90  S.  C.  153,  72  S.  E.  145,  in  which  a 
similar  contract  was  involved. 

Where  several  lots  of  timber  are 
sold  at  the  same  time,  with  a  stipula- 
tion that  the  right  shall  cease  within 
a  stated  number  of  years  after 
"timber  is  commenced  to  be  cut,"  the* 
period  of  limitation  is  computed  as  to 
all  the  lands  embraced  in  the  contract, 
from  the  time  the  purchaser  begins 
cutting  the  timber  upon  any  one  of  the 
lots.  Perkins  v.  Peterson  (1899)  110 
Ga.  24,  35  S.  E.  319;  Baxter  v.  Mattos 
(1898)  106  Ga.  344,  32  S.  E.  94. 

Under  a  sale  contract  by  which  the 
purchaser  is  to  remove  the  timber 
within  a  period  of  five  years  from  the 
time  when  it  shall  commence  opera- 
tions to  cut  the  same,  but  in  no 
event  later  than  the  1st  day  of  July, 
1915,    where    the    purchaser    began 


operations  in  August,  1907,  and  dis- 
continued in  October,  1907,  and 
thereafter  carried  on  no  operation 
until,  in  1914,  an  ass'ignee  of  the  pur- 
chaser attempted  operations,  it  was 
held  not  necessary  to  the  right  of  for- 
feiture that  the  owner  of  the  land 
assert  his  right  of  forfeiture,  es- 
pecially where  he  took  possession  of 
the  land  after  the  withdrawal  of  the 
original  purchaser.  Call  v.  Jenner 
Lumber  Co.  (1917)  33  Cal.  App.  310, 
165  Pac.  23. 

Where  the  time  limited  in  a  sale  of 
timber  is  to  begin  running  from  the 
date  of  beginning  to  cut  the  timber, 
the  cutting  of  a  few  trees  on  the  tract, 
by  one  who  afterwards  became  the 
owner  of  the  contract  of  sale,  does  not 
start  the  running  of  the  limitation 
period.  Gray  Lumber  Co.  v.  Harris 
(1910)  8  Ga.  App.  70,  68  S.  E.  749. 

a.  What  is  a  reasonable  Ume. 

What  is  a  reasonable  time  is  gener- 
ally a  mixed  question  of  law  and  fact; 
no  fixed  rules  can  be  established  for 
ascertaining  this;  all  the  facts  and 
circumstances  must  be  taken  into  con- 
sideration. 

Arkansas. — Liston  v.  Chapman  & 
D.  Land  Co.  (1905)  77  Ark.  116,  91  S. 
W.  27;  Garden  City  Stave  &  Heading 
Co.  V.  Sims  (1907)  84  Ark.  603,  106 
S.  W.  959;  Fletcher  v.  Lyon  (1909) 
93  Ark.  6,  123  S.  W.  801;  Beattie  v. 
Smith  (1920)  146  Ark.  532,  226  S.  W. 
168. 

Florida.— McNair  &  W.  Land  Co.  v. 
Adams  (1907)  54  Fla.  550,  45  So.  492; 
McNair  &  W.  Land  Co.  v.  Parker 
(1912)  64  Fla.  371,  59  So.  959. 

Georgia. — Goette  v.  Lane  (1900) 
111  Ga.  400,  36  S.  E.  758;  Allison  v. 
Wall  (1904)  121  Ga.  822,  49  S.  E.  831; 
Brinson  v.  Kirkland  (1905)  122  Ga. 
486,  50  S.  E.  369;  Shippen  Bros. 
Lumber  Co.  v.  Gates  (1911)  136  Ga. 
37,  70  S.  E.  672;  Mills  v.  Ivey  (1907) 
8  Ga.  App.  557,  60  S.  E.  299;  Flor- 
ence, P.  &  Co.  V.  Newsome  (1921)  — 
Ga.  App.  — ,  106  S.  E.  619. 

Kentucky. — Eastern  Kentucky  Min- 
eral &  Timber  Co.  v.  Swann-Day 
Lumber  Co.  (1912)  148  Ky.  82,  46 
L.R.A.(N.S.)  672,  146  S.  W.  488.  i 

New     York. — Hayes     v.     Gregory, 
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(1918)  184  App.  Div.  802,  172  N.  Y. 
Supp.  784. 

Oklahoma.  —  Mitchell  -  Crittenden 
Tie  Co.  V.  Crawford  (1916)  —  Okla. 
— ,  160  Pac.  917;  Faulkner  v.  Allen 
(1918)  —  Okla.  — ,  173  Pac.  1133. 

Pennsylvania.  —  Patterson  v.  Gra- 
ham (1894)  164  Pa.  234,  30  Atl.  247. 

South  Carolina. — Minshew  v.  Atlan- 
tic Coast  Lumber  Corp.  (1914)  98  S. 
C.  8,  81  S.  E.  1027,  writ  of  error  dis- 
missed for  want  of  jurisdiction  .in 
(1914)  235  U.  S.  685,  59  L.  ed.  424, 
35  Sup.  Ct.  Rep.  202. 

Tennessee. — Carson  v.  Three  States 
Lumber  Co.  (1902)  108  Tenn.  681,  69 
S.  W.  320. 

Texas.  —  Montgomery  County  De- 
velopment Co.  V.  Miller-Vidor  Lumber 
Co.  (1911)  —  Tex.  Civ.  App.  — ,  139 
S.  W.  1015. 

Vermont — Deerfield  Lumber  Co,  v. 
Lyman  (1915)  89  Vt.  201,  94  Atl.  837. 

Wisconsin. — ^Western  Lime  &  Ce- 
ment Co.  V.  Copper  River  Land  Co. 
(1909)  138  Wis.  404,  120  N.  W.  277. 

See  Donworth  v.  Sawyer  (1900)  94 
Me.  242,  47  Atl.  521;  Snyder  v.  East 
Bay  Lumber  Co.  (1903)  135  Mich.  31, 
97  N.  W.  49;  Hall  v.  Eastman,  G.  & 
Co.  (1906)  89  Miss.  588,  119  Am.  St. 
Rep.  709,  43  So.  2,  and  United  Timber 
Corp.  V.  Bivens  (1918)  248  Fed.  554. 

In  Polzin  v.  Beene  (1916)  126  Ark. 
46,  189  S.  W.  654,  a  case  involving:  a 
contract  such  as  is  discussed  in  subd. 
V.  a,  infra,  time  was  reckoned  from 
the  conveyance  of  the  land  by  the 
owner,  by  a  deed  in  which  he  recog- 
nized that  the  purchaser  of  timber 
from  him  had  not,  at  the  time  of  the 
deed,  forfeited  his  right  to  cut  and  re- 
move the  same. 

Some  general  rules  of  construction 
have  been  laid  down  by  the  courts. 
It  is  stated  in  Goette  v.  Lane  (1900) 
111  Ga.  400,  36  S.  E.  758:  "In  cases 
where  there  may  be  a  doubt  as  to 
whether  one  or  the  other  of  two 
periods  of  time  would  be  reasonable, 
generally  the  jury  should  resolve  the 
doubt  in  favor  of  the  grantee,  giving 
him  the  longer  period,  of  time,  for  the 
simple  reason  that  the  grantor's  right 
rests  upon  a  forfeiture,  which  a  court 
of  law  will  enforce,  but  always  in 
such  a  manner  that  the  injury  to  him 


whose  rights  are  the  subject  of  the 
forfeiture  will  be  the  least  that  the 
nature  of  the  case  will  reasonably 
admit  of." 

The  court  in  Brinson  v.  Kirkland 
(1905)  122  Ga.  486,  50  S.  E.  369,  says: 
"What  might  be  a  reasonable  time  to 
remove  one  class  of  timber  might  not 
be  so  as  to  another.  It  might,  there- 
fore, be  important  to  show  whether 
the  trees  were  pine,  oak,  or  cypress. 
The  question  might  be  affected  by  a 
consideration  of  the  size  of  the  tract 
of  land,  the  purposes  for  which  the 
purchase  was  made,  and  also  the  pur- 
pose with  which  the  timber  was  sold. 
It  might  be  that  the  timber  was 
bought  for  the  purpose  of  keeping  it 
from  being  cut;  or  it  might  be  near 
a  railroad,  so  as  to  be  easily  trans- 
ported; or  it  might  be  so  remote  and 
inaccessible  as  to  show  that  the 
parties  understood  that  the  purchaser 
was  buying  on  the  chance  that  timber 
then  out  of  the  market  would  there- 
after come  into  demand  and  be  sal- 
able. It  might  be  bought  in  the  light 
of  a  custom  so  general  as  to  form,  by 
implication,  a  part  of  the  contract. 
And,  if  30,  proof  of  that  custom  could 
be  offered  to  affect  the  construction  of 
the  conveyance.  Again,  it  might  be 
that  the  sale  was  made  in  order  to 
have  the  ground  cleared  preparatory 
to  being  used  for  agricultural  pur- 
poses. Or  it  might  be  that  the  land 
would  be  practically  valueless,  and 
that  there  was  no  need  for  diligence  in 
removing  the  timber." 

In  Heflin  v.  Bingham  (1876)  56  Ala. 
566,  28  Am.  Rep.  776,  the  court  says: 
"What  is  a  reasonable  time  is  neces- 
sarily dependent  on  the  nature  of  the 
service  and  is  generally  a  question  of 
fact.  It  is  so  in  the  present  case. 
Still  there  are  certain  rules  not  to  be 
lost  sight  of.  The  use  for  which  the 
timber  is  known  to  be  wanted,  the 
custom  and  rule,  if  such  there  be,  of 
felling  and  removing  the  timber  as 
the  capacity  of  the  mill  may  require 
it,  if  kept  reasonably  employed,  are 
among  the  inquiries  which  should  be 
made  in  determining  the  question  of 
reasonable  time.  The  accident  of  a 
failing  market,  or  undue  delay  in  re- 
building the  mill  after  its  destruction 
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— these  and  similar  disturbances 
should  exert  no  influence  with  the 
jury.  But  when  the  mill  was  destroyed 
by  fire  a  reasonable  time  was  allowed 
for  its  reconstruction." 

In  Mayes  v.  Watkina  (1914)  112 
Ark.  607,  165  S.  W.  633,  the  owner  of 
land  contracted  to  sell  the  same,  but 
specified  that  the  title  to  the  cotton- 
wood  timber  on  the  land  "does  not 
pass,  and  the  makers  of  this  bond 
reserve  a  reasonable  time  of  no  less 
duration  than  to  and  including  the  1st 
day  of  January,  1911,  to  cut  and  remove 
the  same."  The  trial  court's  instruc- 
tion to  the  jury,  which  was  approved 
by  the  supreme  court,  was  to  the  effect 
that  "appellants  [the  grantors]  had  a 
reasonable  time  within  which  to  re- 
move the  timber  from  and  after  the 
14th  day  of  August,  1909  [the  date  of 
the  bond],  and  that  the  least  period  of 
time  that  could  have  been  considered 
reasonable  was,  as  stipulated  in  the 
contract,  until  the  1st  day  of  January, 
1911;  that  if  due  diligence  and  care 
had  been  used  by  the  owners  of  the 
timber  for  the  removal,  up  to  and  in- 
cluding the  1st  day  of  January,  1911, 
and  same  was  not  removed  by  that 
time,  that  the  owners  of  the  timber 
would  still  have  a  reasonable  -  time 
from  that  date  within  which  to  remove 
the  timber;  iand  that,  in  considering 
what  would  be  a  reasonable  time,  the 
jury  should  take  into  consideration 
the  quantity  of  timber  to  be  removed, 
the  distance  it  was  necessary  to  haul 
it,  the  kind  of  roads  over  which  it 
would  have  to  be  hauled,  the  con- 
dition of  the  land  as  to  being  wet  or 
dry,  and  all  other  facts  and  circum- 
stances affecting  the  removal  of  the 
timber  from  the  land." 

The  fact  that  there  was  a  decline 
in  the  timber  market,  or  that  no  saw- 
mill was  near  to  the  timber,  is  held  to 
constitute  no  excuse  for  a  failure  to 
remove  the  timber  within  a  reasonable 
time.  Newton  v.  Warren  Vehicle 
Stock  Co.  (1915)  116  Ark.  393,  173 
S.  W.  819;  Young  v.  Cowan  (1918) 
134  Ark.  589,  204  S.  W.  804. 

The  facilities  which  the  purchaser 
has  for  removing  the  timber  are  not 
the  standard  which  must  be  taken  into 
consideration  in  determining  whether 


or  not  there  is  a  reasonable  time;  but 
it  is  those  facilities  which,  in  the  exer- 
cise of  ordinary  care,  the  purchaser 
could  and  should  have,  to  enable  him 
to  cut  and  remove  the  timber  within  a 
reasonable  time.  Beattie  v.  Smith 
(1920)  146  Ark.  532,  226  S.  W.  168.     ' 

The  purchaser  in  Wright  v.  Camp 
Mfg.  Co.  (1910)  110  Va.  678,  66  S.  E. 
843,  was  a  lumbering  company  doing 
a  very  extensive  business.  On  this 
point  the  court  says :  "In  determining 
what  is  a  reasonable  time  between  the 
parties  to  this  controversy,  we  cannot 
think  that  the  rights  of  the  appellants 
should  be  controlled  by  the  magnitude 
of  the  business  in  which  the  Camp 
Manufacturing  Company  is  engaged. 
In  determining  what  is  a  reasonable 
time  within  which  the  trees  upon  the 
lands  of  Young  and  Wright  should  be 
removed,  we  should  consider  the  cir- 
cumstances and  conditions  affecting 
the  parties  to  the  contract;  and  the 
rights  of  appellants  are  not  to  be 
measured  by  the  convenience  or  incon- 
venience, the  ability  or  the  inability, 
of  the  Camp  Manufacturing  Company, 
caused  by  and  resulting  from  the 
magnitude  and  extent  of  its  busi- 
ness and  its  numerous  other  con- 
tracts, to  which  these  appellants  are 
strangers."  What  is  a  reasonable 
time  must  be  determined  by  the  facts 
as  they  existed  at  the  time  of  entering 
into  the  contract.  Allison  v.  Wall 
(1904)  121  Ga,  822,  49  S.  E.  831. 

It  is  stated  in  Goette  v.  Lane  (1900) 
111  6a.  400,  36  S.  E.  758,  that  a  local 
custom  or  usage  is  not  ordinarily  rele- 
vant or  matei-ial  evidence  in  determin- 
ing what  is  a  reasonable  time  to  be 
allowed  in  such  cases,  and  the  court 
continues:  "Certainly  such  a  custom 
would  have  no  bearing  upon  the  case, 
unless  its  observance  was  shown  to  be 
so  general  and  universal  that  there 
could  be  no  escape  from  the  implica- 
tion that  the  parties  intended  to  con- 
tract in  the  light  of  the  same.  Es- 
pecially would  a  local  custom  or  usage 
not  be  applicable  when  the  time  fixed 
thereby  might  be  such  a  short  period 
of  time  as  not  to  be  at  all  reasonable, 
when  applied  to  the  facts  and  circum- 
stances of  the  particular  case." 

The  fact  that  the  purchaser  was 
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prevented  from  takinif  the  timber  by 
the  act  of  the  owner  of  the  land 
enters  into  a  determination  of  what  is 
a  reasonable  time.  Hurst  v.  Taylor 
(1908)  32  Ky.  L.  Rep.  1051,  107  S.  W. 
743. 

The  verbal  statement  .of  the  pur- 
chasers of  a  mill  and  timber,  at  the 
time  of  removing  the  mill,  that  they 
had  abandoned  and  surrendered  their 
interest  under  the  lease,  is  not  effectu- 
al to  reinvest  title  to  the  timber  in  the 
vendor,  since  the  purchasers  had  ac- 
quired an  interest  in  the  land  which 
could  only  reinvest  in  the  vendor  by  a 
writing,  or  by  failure  to  remove  the 
timber  within  a  reasonable  time. 
Warren  v.  Ash  (1907)  129  Ga.  329, 
68  S.  E.  858. 

An  owner  of  land  who  has  sold  the 
timber  thereon  under  a  contract  which 
does  not  specify  the  time  for  removal, 
and  which  therefore  requires  removal 
within  a  reasonable  time,  cannot, 
upon  a  subsequent  sale  of  l^e  land, 
affect  the  rights  of  the  purchaser  of 
the  timber  by  stipulating  in  the  deed 
that  the  timber  is  reserved  to  the  pur- 
chaser thereof,  with  right  to  remove 
until  a  stated  time  short  of  a  reason- 
able time.  Kidder  v.  Flanders  (1905) 
73  N.  H.  345,  61  Atl.  675. 

The  facts  disclosed  in  the  cases 
vary  so  greatly  that  any  classification 
is  difficult.  For  convenience,  the 
cases  have  been  grouped  according  to 
the  length  of  time  involved. 

The  failure  of  a  purchaser  of 
timber  in  1855,  to  remove  it  until  1906, 
is  not  the  exercise  of  the  right  of  re- 
moval within  a  reasonable  time. 
Goodson  v.  Stewart  (1908)  164  Ala. 
660,  46  So.  239. 

Failure  for  thirty  years  to  begrin 
operations  under  a  conveyance  of 
timber  and  minerals  on  a  tract  of 
land  was  held  to  be  an  unreasonable 
delay,  as  a  matter  of  law,  in  Eastern 
Kentucky  Mineral  &  Timber  Co.  v. 
Swann-Day  Lumber  Co.  (1912)  148 
Ky.  82,  46  L.R.A.(N.S.)  672,  146  S.  W. 
438. 

Twenty-two  years  was  held  more 
than  a  reasonable  time  in  Folley  v. 
Ford  (1921)  190  Ky.  679,  227  S.  W. 
1007. 

The  failure  of  the  grantor,  who  had 


reserved  timber,  for  twenty  years  to 
exercise  his  right  to  remove  the 
timber,  was  held  to  result  in  the  loss 
of  such  right,  in  Ward  v.  Moore 
(1913)  180  Ala.  403,  61  So.  303.  The 
court  says:  "Taking  the  prescriptive 
period  of  twenty  years  as  a  maximum 
measure  in  such  cases,  but  not  affirm- 
ing at  this  time  that  a  less  period  of 
entire  inaction  will  not  likewise 
result,  we  hold  that  twenty  years  is 
an  unreasonable  time,  beyond  which 
the  stated  right  of  entry  and  removal 
cannot  exist— cannot  be  recognized." 
A  delay  of  twenty  years  was  held 
unreasonable   in   Penley   v.   Emmons 

(1918)  117    Me.    108,    102    Atl.   972. 
Nineteen  years  was  held   not  un- 
reasonable   in    Hawkins    v.    Duvall 

(1919)  108  Misc.  333,  177  N.  Y.  Supp. 
584,  where  the  grantee  from  whose 
deed  the  timber  was  reserved  received 
full  value  for  his  purchase  money 
in  land  other  than  that  upon  which 
the  reserved  timber  stood;  where  the 
land  on  which  the  timber  stood  was 
practically  worthless  except  to  mature 
the  trees  then  growing;  and  where 
none  of  the  parties  was  engaged  in 
lumbering,  and  it  cannot  fairly  be 
said  that  immediate  removal  was  with- 
in their  contemplation. 

A  delay  of  sixteen  years  was  held  to 
be  an  unreasonable  time  in  Siler  v. 
Louisville  Property  Co.  (1908)  32  Ky. 
L.  Rep.  911,  107  S.  W.  266,  although 
for  six  years  the  grantor  who  had 
reserved  the  timber  was  unable  to 
obtain  a  right  of  way  across  an  adjoin- 
ing tract,  which  was  necessary  to 
enable  him  to  remove  the  timber,  but 
thereafter  a  right  of  way  might  have 
been  obtained. 

The  expiration  of  fifteen  years  after 
the  delivery  of  a  deed  in  which  timber 
rights  were  reserved  was  held,  as  a 
matter  of  law,  to  be  more  than  a 
reasonable  time  for  cutting  and  re- 
moving the  timber,  where  it  appeared 
that  the  grantor  who  thus  reserved 
the  timber  had  a  sawmill  within  haul- 
ing distance  of  the  timber,  for  a 
number  of  years.  Beene  v.  Green 
(1917)  127  Ark.  119,  191  S.  W.  915. 
But  in  Shippen  Bros.  Lumber  Co.  v. 
Gates  (1910)  136  6a.  37,  70  S.  E.  672, 
it  was  held  that  the  court  could  not 
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«i7  as  s  matter  of  law  that  fifteen 
years  was  more  than  a  reasonable 
time.  A  delay  of  fifteen  years  was 
held  an  anreaaonable  delay  in  Gilmore 
V.  Wilbur  (1831)  12  Pick.  (Mass.)  120, 
22  Am.  Dee.  410,  in  cutting  wood 
under  a  license^ 

A  delay  of  over  fourteen  years  wa^ 
held  to  result  in  a  forfeiture,  in  Fore 
V.  Marion  Ck>nnty°  Lumber  Oo.  (1920) 
114  S.  C.  501,  104  S.  E.  179.  The  fact 
that  the  vendor  of  the  timber  did  not 
have  a  fee*simple  title  to  the  land  was 
held  immaterial  upon  this  question, 
where  the  delay  was  not  due  to  the 
defect.  The  defect  was  the  result  of 
a  mistake  in  a  deed  to  the  vendor  of 
the  timber,  which  was  subsequently 
corrected.  Failure  to  cut  and  remove 
timber  within  fourteen  years  after 
conveyance  was  held,  as  a  matter  of 
law,  to  be  a  failure  to  cut  and  re- 
move within  a  reasonable  time,  in 
Kentucky  Coal  &  Timber  Development 
€o.  V.  Carroll  Hardwood  Lumber  Co. 
(1918)  154  Ky.  523,  157  S.  W.  1109. 
A  lapse  of  fourteen  years  was  held 
an  unreasonable  time  in  Gray  v. 
Marion  County  Lumber  Co.  (1915) 
102  S.  C.  289,  86  S.  E.  640. 

4k.  Effect  of  failure  to  retnove. 

(a)  Majority  rule. 

Where  a  contract  in  which  no  time 
for  removal  is  specified  is  held  to  be 
a  contract  requiring  the  removal  of 
the  timber  within  a  reasonable  time, 
there  are  two  theories  as  to  the  effect 
of  failure  to  remove  it  within  such 
time.  According  to  the  great  majority 
K>f  courts,  the  purchaser  loses  not  only 
his  right  to  enter  for  purposes  of 
removal,  but  also  whatever  rights  in 
the  timber  itself  he  may  have  had; 
and  the  owner  of  the  land  acquires 
such  rights.  Subject  to  two  qualifica- 
tions, viz.,  the  effect  of  cutting  with- 
out removal,  which  is  discussed  infra, 
subd.  VI.,  and  the  effect  of  a  transfer 
of  the  land,  which  is  discussed  infra, 
subd.  VII.,  this  rule  is,  as  stated,  sup- 
ported by  the  great  weight  of  author- 
ity. 

Arkansas. — Liaton  v.  Chapman  &  D. 

Land  Co.  (1905)  77  Ark.  116,  91  S.  W. 

27;      Hall   v.  Wellman    Lumber   Go. 

(190G)    78   Ark.   408,   94  S.   W.   43; 
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Garden  City  Stave  &  Heading  Co.  v. 
Sims  (1907)  84  Ark.  603,  106  S.  W. 
959. 

Georgia,— McRaev.Stillwell  (1900) 
111  Ga.  65,  55  L.R.A.  513,  86  S.  E.  604; 
Goette  V.  Lane  (1900)  111  Ga.  400,  36 
S.  E.  758;  Warren  v.  Ash  (1907)  129 
Ga.  329,  68  S.  E.  858;  Shippen  Bros. 
Lumber  Co.  v.  Gates  (1910)  136  Ga. 
37,  70  S.  E.  672. 

Kentucky. — Eastern  Kentucky  Min- 
eral &  Timber  Co.  v.  Swann-Day 
Lumber  Co.  (1912)  148  Ky.  82,  46 
L.R.A.(N.S.)  672,  146  S.  W.  438; 
Kentucky  Coal  &  Timber  Development 
Co.  V.  Carroll  Hardwood  Lumber  Co. 
(1918)  154  Ky.  523,  157  S.  W.  1109. 

Maine. — ^Penley  v.  Emmons  (M18) 
117  Me.  108,  102  Atl.  972. 

Massachusetts. — Gilmore  v.  Wilbur 
(1831)  12  Pick.  120,  22  Am.  Dec.  410 
(license);  Hill  v.  Hill  (1873)  113 
Mass.  108,  18  Am.  Rep.  455  (same) ; 
Hill  V.  Cutting  (1873)  113  Mass.  107 
(same). 

Pennsylvania.  —  Patterson  v.  Gra- 
ham (1894)  164  Pa.  234,  30  Atl.  247. 

Texas. — Houston  Oil  Co.  v.  Boykin 
(1918)  109  Tex.  276,  206  S.  W.  815; 
Beauchamp  v.  Williams  (1907)  — 
Tex.  Civ.  App.  — ,  115  S.  W.  130; 
Montgomery  County  Development  Co. 
V.  Miller- Vidor  Lumber  Co.  (1911) 
—  Tex.  Civ.  App.  — ,  139  S.  W.  1015; 
Houston  Oil  Co.  v.  Bunn  (1919)  — 
Tex.  Civ.  Apt).  — ,  209  S.  W.  830. 

The  Florida  cases  are  not  alto- 
gether clear  as  to  what,  if  any,  estate 
remains  in  the  purchaser  after  the  ex- 
piration of  a  reasonable  time.  In 
McNair  &  W.  Land  Co.  v.  Parker 
(1912)  64  Fla.  871,  59  So.  959,  the 
court  says:  "As  to  the  interest  con- 
veyed by  the  deed,  it  is  plain  that  it 
carries  no  permanent  fee-simple  in- 
terest in  the  land  itself.  It  conveys 
only  the  timber  growing  on  the  land, 
which  i3  a  kind  of  servitude  which 
may  be  lost  by  nonuse  or  abandon- 
ment." This  case  is  approved  in 
Cummer  Co.  v.  Yager  (1918)  75 
Fla.  729,  79  So.  272,  where  the  court 
says  further:  "The  conveyance  to 
the  grantee,  'her  heirs  and  assigns 
forever,'  is  of  a  fee-simple  estate 
in  'the  cypress  timber  now  growing 
and   standing*   on   the   land,    and   is 
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coupled  'with  the  right  of  entry  on 
the  aforesaid  land  for  the  purpose 
of  working  up  and  removing  said 
cypress  timber.'  From  these  terms 
the  law  implies  an  obligation  to  re- 
move the  timber  within  a  reasonable 
time." 

An  injunction  by  the  owner  of  land 
against  the  removal  by  the  purchaser 
of  trees  sold  was  dissolved  in  Woody 
V.  Intermont  Iron  &  Timber  Co. 
(1906)  141  N.  C.  471,  53  S.  E.  953, 
where  the  time  for  removal  was  un- 
limited, and  a  reasonable  time  had  not 
expired,  the  court  stating  that  it  is 
possible  the  deed  in  this  case  may  be 
so  construed  as  to  require  the  grantee, 
or  those  claiming  under  him,  to  re- 
move the  trees  within  some  reasonable 
time,  but  as  it  was  claimed  that  the 
time  within  which  the  defendant 
might  enter  and  remove  had  not  ex- 
pired, the  injunction  should  be  dis- 
solved. 

(b)  Minority  rule. 

According  to  the  courts  of  a  few 
states,  where  there  is  a  sale  of  timber, 
or  an  exception  or  reservation  of 
timber  in  a  deed  of  the  land,  and  the 
purchaser  of  the  timber  or  grantor  of 
the  land,  as  the  case  may  be,  is  held 
bound  to  remove  within  a  reasonable 
time,  his  failure  to  remove  within  the 
time  results  merely  in  the  loss  of  the 
right  of  entry  on  the  land;  the  title 
to  the  timber  remains  in  him.  Heflin 
V.  Bingham  (1876)  56  Ala.  566,  28  Am. 
Rep.  776;  Magnetic  Ore  Co.  v.  Mar- 
bury  Lumber  Co.  (1894)  104  Ala. 
465,  27  L.R.A.  434, 53  Am.  St.  Rep.  73, 
16  So.  632;  Goodson  v.  Stewart  (1908) 
154  Ala.  660,  46  So,  239;  Ward  v. 
Moore  (1913)  180  Ala.  403,  61  So.  303; 
Hoit  V.  Stratton  Mills  (1873)  54  N.  H. 
109,  20  Am.  Rep.  119;  Kidder  v. 
Flanders  (1905)  73  N.  H.  345,  61  Atl. 
675;  Dyer  v.  Hartshorn  (1906)  73 
N.  H.  509,  63  Atl.  231;  Deerfield 
Lumber  Co.  v.  Lyman  (1915)  89  Vt. 
201,  94  Atl.  837. 

That  the  purchaser  loses  only  his 
right  of  entry,  but  not  his  title  to  the 
timber,  is  held  also  in  Boults  v. 
Mitchell  (1850)  15  Pa.  371.  But 
where  the  time  for  removal  is  fixed, 
it    is    held    in    Saltonstall    v.    Little 


(1879)  90  Pa.  422,  35  Am.  Rep.  683> 
that  not  only  is  the  right  of  entry  ter- 
minated, but  also  title  to  the  timber. 
And  see  Patterson  v.  Graham  (1894) 
164  Pa.  234,  30  Atl.  247,  II.  c,  1,  supra. 

This  theory  seems  to  be  favored  by 
the  court  in  Keystone  Lumber  &  Min. 
Co.  V.  Brooks  (1909)  65  W.  Va.  612, 
64  S.  E.  614,  where  there  was  an 
absolute  grant  of  the  timber,  although 
this  court  admits  the  other  rule  as 
applied  to  conveyances  to  be  removed 
in  a  definite  time.  See  comment  upon 
this  case  in  Williams  v.  McCarty 
(reported  herewith)  ante,  9. 

But  see  Wilson  v.  Buffalo  Collieries 
Co.  (1917)  79  W.  Va.  279,  91  S.  E.  449, 
infra. 

Grantors  who  reserved  to  them- 
selves all  the  chestnut  bark  growing 
on  the  land  at  the  date  of  the  deed 
were  held  required  to  remove  the  same 
within  a  reasonable  time,  in  Morris  v. 
Sanders  (1897)  19  Ky.  L.  Rep.  1433, 
43  S.  W.  733. 

A  contract  may  be  drawn  so  as  to 
take  it  out  of  the  general  rule,  and 
make  the  title  to  the  timber  revert, 
as  the  parties  desire,  upon  failure  to 
remove  within  a  reasonable  time.  A 
conveyance  of  timber  upon  condition 
that  the  same  be  cut  by  the  specified 
date  passes  a  defeasible  title  to  the 
timber.  H.  H.  Hitt  Lumber  Co.  v. 
Cullman  Coal  &  Coke  Co.  (1917)  200 
Ala.  415,  76  So.  347.  A  conveyance  to 
have  and  to  hold  for  a  specified  period 
conveys  a  defeasible  title.  Slaughter 
V.  Hall  (1918)  201  Ala.  212,  77  So.  738. 
It  is  clear  that  the  timber  not  removed 
within  the  time  fixed  reverts  to  the 
owner  of  the  land,  where  that  is  the 
express  provision  of  the  contract  of 
.  sale,  and  it  has  so  been  held.  Harris  v. 
Free  (1912)  6  Ala.  App.  113,  60  So.  423. 
The  contract  involved  in  Bach  v. 
Little  (1910)  140  Ky.  396,  131  S.  W. 
172,  contained  an  express  provision 
for  reversion  in  case  the  timber  was 
not  removed  within  the  time  limited. 
The  question  in  that  case  was  as  to 
the  assignability  of  the  contract  of 
sale.  See  Taylor  Brown  Lumber  Co. 
v.  Wolf  Creek  Coal  Co.  (1908)  32  Ky. 
-  L.  Rep.  1015, 107  S/  W.  733,  infra,  V.  b. 
'  The  deed  to  the  timber  in  H.  H.  Hitt 
'  Lumber  Co.  v.  Cullman  Coal  &  Coke 
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Co.  (1917)  200  Ala.  415,  76  So.  847, 
conveyed  in  the  ordinary  form  to  the 
Srrantee  all  the  standing  timber  upon 
the  land  described  therein,  and  con- 
tained the  following  habendum  clause, 
namely,  "to  have  and  to  hold  unto  the 
said  grantee,  its  successors  and  as- 
signs forever,  upon  the  condition  and 
providing  the  same  is  cut  and  re- 
moved from  the  said  above-described 
lands  on  or  before  the  1st  day  of  May, 
1915,  the  said  time  being  the  essence 
of  this  conveyance."  The  court 
admits  the  rule  that  a  deed  will  not 
be  construed  to  create  an  estate  on 
condition  unless  language  is  used 
which,  according  to  the  rule  of  law  ex 
proprio  vigore,  imports  a  condition,  or 
the  intent  of  the  grantor  to  make  a 
conditional  estate  is  otherwise  clearly 
and  unequivocally  indicated,  but  holds 
that  the  language  used  in  this  deed 
does  indicate  such  an  intent.  A  deed 
of  conveyance  which  grants  in  the 
usual  way  to  the  grantee  all  the  trees 
of  a  certain  size  on  the  land,  and 
which  contains  the  following  haben- 
dum clause,  to  wit:  "To  have  and  to 
hold  to  the  said  Tenshaw  Logging 
Company,  its  successors  and  assigns, 
for  the  period  hereinafter  shown,"  the 
period  hereinafter  shown  being  as 
follows,  to  wit:  "The  said  Tenshaw 
Logging  Company  is  hereby  given  five 
years  from  this  date  within  which  to 
cut  and  remove  the  trees  herein  and 
hereby  sold  and  conveyed  and  for  that 
period  we  do  hereby  grant  and  convey 
to  the  said  Tenshaw  Logging  Com- 
pany"— conveys  a  title  only  for  the 
terra  of  five  years,  and  not  a  title 
absolute  or  in  fee.  Slaughter  v.  Hall 
(1918)  201  Ala.  212,  77  So.  738.  The 
court  admits  that  if  the  granting 
clause  had  expressly,  recited  the 
estate  conveyed,  it  would  control,  as 
to  the  estate  granted,  over  a  contrarj' 
provision  in  other  clauses  or  parts  of 
the  deed,  but  where,  as  here,  the 
conveyance  merely  grants  without 
naming  or  defining  the  estate,  then 
tiiere  is  no  conflict  between  such 
granting  clause  and  other  subsequent 
clauses  which  fix  or  limit  tiie  estate 
conveyed. 

And  a  bill  of  sale  may  be  so  drawn 
as  to  pass  title  to  such  trees  only  as 


are  removed  within  the  time  fixed. 
This  was  held  to  be  the  effect  of  the' 
deed,  involved  in  Nutting  v.  Stratton 

(1913)  77  N.  H.  79,  87  Atl.  251,  in 
which  "all  the  standing  wood  and 
timber  which  shall  have  been  cut  and 
removed  on  or  before  March  1,  1911^ 
from"  the  described  tract,  was  con- 
veyed. 

The  purchaser  of  timber  was  held 
to  acquire  only  such  as  was  cut  and 
removed  prior  to  the  date  fixed,  under 
a  deed  providing  that  he  had  the  right 
to  enter  and  cut  the  timber  "at  any 
time  before  January  1,  1913;  all 
timber  not  removed  before  that  date 
should  become  the  property  of  said 
grantors."  Paul  v.  Wiggin  (1916)  78 
N.  H.  235,  99  Atl.  88. 

In  Gay  Mfg.  Co.  v.  hobbs  (1901) 
128  N.  C.  46,  83  Am.  St.  Rep.  661,  88 
S.  E.  26,  where  a  sale  of  timber,  to  be 
removed  within  five  years  from  the 
time  the  purchaser  began  to  manu- 
facture said  lumber  into  wood  or 
lumber,  was  held  invalid  for  the  rea- 
son that  there  was  no  certain  be- 
ginning or  certain  ending  of  the  lease. 
The  court  says:  "If  the  doctrine  of 
reasonable  time  could  be  invoked  in 
this  case,  the  plaintiff  [the  pur- 
chaser] would  be  in  no  better  condi- 
tion than  he  now  occupies.  The  price 
was  $200  for  the  timber,  14  inches 
on  the  stump  when  cut,  and  the  de- 
fendants to  pay  all  taxes,  and  the 
contract  made  thirteen  years  ago  and 
not  a  stick  of  timber  yet  cut  by  the 
plaintiff.  Under  these  circumstances 
it  would  certainly  be  held,  as  matter 
of  law,  that  the  plaintiff  had  allowed 
a  reasonable  time  to  cut  the  timber 
to  elapse,  and,  not  having'  done  so,  its 
rights  under  the  contract  had  been 
lost."  A  similar  opinion  was  expressed 
in  Bunch  v.  Elizabeth  City  Lumber 
Co.  (1903)  134  N.  C.  116,  46  S.  E.  24. 

Twelve  years  was  held  by  the  court 
to  be  a  reasonable  time  in  which  to 
begin  operations,  in  Minshew  v. 
Atlantic  Coast  Lumber  Corp.  (1914) 
98  S.  C.  8,  81  S.  E.  1027,  writ  of  error 
dismissed  for  want  of  jurisdiction  in 

(1914)  235  U.  S.  685,  59  L.  ed.  424,  85 
Sup.  Ct.  Rep.  202.  The  failure  to 
begin  operations  within  this  time  was 
held  to  result  in  a  forfeiture,  although 
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the  grantee  of  the  timber  did  begin 
operations,  and  the  suit  was  brought, 
about  thirteen  years  after  the. sale. 
For  this  reason  Fraser,  J.,  dissents, 
saying  that  the  difference  of  condi- 
tions between  a  time  that  is  reason- 
able and  a  time  that  is  not  reasonable 
ought  to  hfi  material*  and  to  his  mind 
the  reasonableness  of  twelve  years 
and  the.  want  of  reasonableness  of 
thirteen  years  are  not  apparent. 

Whef>e  eleven  years  had  expired 
after  ':ther  8«le  and  before  the  pur- 
chaser had  undertaken  to  remove  any 
timber,  a  finding  that  a  reasonable 
time  had  expired  and  that  the  right 
to  the  timber  had  been  forfeited,  was 
sustained  in  Houston  Oil  Go.  v.  Boy- 
kin  (1913)  —  Tex.  Ciy.  App.  — , ,  158 
S.  W.  1176,  affirmed  in  (1918)  109  Tex. 
276,  2D6  S.  W.  816,  where  it  appeared 
that  the  land  on  which  the  timber 
was  situated  Lay  within  3i  miles  of  a 
railroad,  and  the  same  distance  from 
a  town  in-  which  a  sawmill  was  lo- 
cated for  nearly  three  years,  and  that 
the  local  demand  for  l.umber  would 
have- consumed  the  timber  on  the  land 
if  it  had  been  manufactured  by  a  mill 
built  for  that  purpose,,  or  it  could  have 
been  hauled, from  a  mill  on  the  land 
to  the  railroad  in  ships.  It  further 
appeiared  that  a  sawmill  was  con- 
structed within  3i  miles  from  the 
land,  seven  ye^rs  after  the  sale,  and 
the  owners  thereof  offered  to  buy 
from  the  timber  owners  the  timber  on 
the  land,  and  remove  it  at  once. 
>  Ten  years  were  held  to  be  a  reason- 
able time,  in  Carson  v.  Three  States 
Lumber  Co.  (1902)  108  Tenn.  681,  69 
S.  W.  820,  where  the  sale  involved 
from  16,000,000  to  18,000,000  feet  of 
timber,  and  the  land,  or  the  greater 
part  of  it,  was  low  and  swampy  and 
subject  to  overflow  from  a  river,  and 
at  the  time  of  entering  into  the  con- 
tract the  only  method  of  getting  out 
the  timber  was  by  operating  the  float- 
ing logs  in  an  overflow.  It  appeared 
that  in  the  first  year  the  purchasers 
had  c)it  a  large  amount  of  lumber  in 
anticipation  of  having  another  over- 
flow, but  were  not  able  to  get  it  out 
on  account  of  its  failure.  Witnesses 
having  long  experience  in  timber  work 
testified  that  a  reasonable  time  for 


removing  timber  under  the  contract 
would  be  from  six  to  thirteen  years. 

The  lapse  of  a  period  of  nine  years 
before  the  purchaser  commenced  to 
cut  the  timber  from  land,  there  being 
only  40  acres  of  land  to  be  cut,  and  this 
being  situated  within  3  miles  of  a  saw- 
mill owned  by  the  purchaser,  was  held, 
as  a  matter  of  law,  to  be  more  than  a 
reasonable  time,  in  Young  v.  Cowan 
(1918)  134  Ark.  539,  204  S.  W.  304. 

On  the  contrary,  a  delay  of  nine 
years  was  held  not  to  be  an  unreason- 
able delay  by  the  grantor,  who  had 
reserved  the  timber  on  a  sale  of  257 
acres,  the  chief  value  of  which  con- 
sisted of  the  timber,  as  evidenced  by 
the  fact  that  the  land  was  sold  for 
$550,  which  the  grantee  was  given 
eleven  years  to  pay,  and  the  further 
fact  that  the  grantor  retained  legal 
title  to  the  land.  Hayes  v.  Gregory 
(1918)  184  App.  Div.  802,  172  N.  Y, 
Supp.  784. 

The  lapse  of  eight  years  before  » 
company  which  purchased  timber,  and 
whose  mill  had  been  destroyed  about 
two  months  after  the  purchase,  began 
the  rebuilding  of  its  mill,  was  held  to 
be  an  unreasonable  time,  in  Smith  v. 
Dierics  Lumber  &  Coal  Co.  (1917)  130 
Ark.  9,  196  S.  W.  481. 

The  delay  of  a  purchaser  of  timber 
in  1890,  to  cut  the  same  until  1897, 
was  held  a  delay  beyond  a  reasonable 
time,  in  Luf burrow  v.  Everett  (1901) 
118  Ga.  1054,  39  S.  E.  436,  where  the 
evidence  was  overwhelming  that  he 
had  ample  opportunity  to  finish 
cutting  the  timber  before  that  time, 
and  he  said  in  his  own  testimony  that 
he  believed  he  could  have  cut  it 
easily,  but  did  not  do  so  because  there 
was  no  demand  for  the  lumber.  In 
Hampton  Stave  Co.  v.  Elliott  (1916) 
124  Ark.  574,  187  S.  W.  647,  a  reason- 
able time  was  held  to  have  expired 
where  seven  years  had  expired,  with- 
in which  time  the  timber  company  had 
cut  over  the  ground  twice,  and  there 
was  no  reason  shown  why  the  timber 
could  not  have  been  sooner  cut  and 
removed. 

Upon  a  sale  of  a  mill  and  timber 
on  certain  lands,  in  which  it  was  pro- 
vided that  the  purchasers  should 
have  a  lease  to  the  mill  site  for  five 


Digitized  by  VjOOQIC 


ANNO.— TIMBER  RIGHT— PAILURB  TO  REMOVE  IN  TIME. 


ed 


years,  and  longer  if  necessary,  bnt 
were  to  pay  a  reasonable  rental  after 
five  years,  the  stipulation  as  to  time 
was  held  to  afford  a  clear  inference 
that  the  parties  estimated  a  reason- 
able time  within  which  to  cut  and  re- 
move the  timber  would  not  be  less 
than  five  years.  Warren  v.  Ash 
(1907)  129  Ga.  329,  58  S.  E.  868.  An 
oral  extension  by  the  owner  of  land, 
mentioning  no  definite  period,  will  be 
treated  as  an  extension  for  a  reason- 
able time.  In  determining  what  is  a 
reasonable  time,  the  duration  of  the 
original  lease  must  be  considered. 
Branch  v.  Johnson  (1911)  9  Ga.  App. 
699,  71  S.  E.  1123.  In  this  case,  the 
original  lease  being  for  a  period  of 
two  years,  it  was  held  unreasonable 
to  construe  a  parol  agreement  as  ex- 
tending it  for  five  years  more. 

It  cannot  be  said  by  the  reviewing 
court  that  a  finding  that  a  reasonable 
time  had  not  expired  for  the  removal 
of  the  timber  is  against  the  weight 
of  evidence,  where  it  appears  that  the 
timber  deed  was  dated  in  1898,  and 
subsequently,  in  1900,  the  owner  of 
the  land  sold  it,  and  in  the  conveyance 
expressly  recognized  that  the  land 
was  subject  to  the  timber  deed,  and 
the  suit  to  restrain  the  removal  was 
instituted  in  1903.  Listen  v.  Chapman 
&  D.  Land  Co.  (1905)  77  Ark.  116,  91 
S.  W.  27.  The  court  says  that  in  de- 
termining what  is  a  reasonable  time 
no  account  should  be  taken  of  the 
time  that  elapsed  between  1898  and 
1900,  since  the  grantors  at  that  time 
expressly  recognized  the  rights  of  the 
purchasers  of  the  timber. 

The  failure  of  a  purchaser  of 
timber,  under  a  deed  dated  in  August, 
1899,  to  remove  the  timber  until 
August  of  1901,  was  held  not  to  be  a 
failure  to  remove  within  reasonable 
time  in  Garden  City  Stave  &  Heading 
Co.  V.  Sims  (1907)  84  Ark.  603,  106 
S.  W.  959,  where  the  purchaser  showed 
titat  it  was  impossible  to  cut  timber 
for  a  considerable  part  of  the  inter- 
vening time,  owing  to  bad  weather 
and  other  adverse  conditions,  and 
where  it  was  shown  that  the  seller 
of  the  timber  was  an  employee  of  the 
purchaser,  and  knew  the  conditions, 
and  that  the  timber  could  only  be 


removed  with  plrofit  'during  certain 
seasons  of  the  year,  land  made  no 
objection  that  the  time  was  not  rea- 
sonable. The  seller  of  the  timber  had 
sold  the  land  to  the  plaintiff 'in  the 
action  at  bar. 

The  purchaser  of  timber  under  a 
contract  giving  him  a  stated  time  in 
which  to  cut  and  remove  the  timber 
from  the  date  of  commencing  sawing, 
and  requiring  him  to  begin  sawing 
"within  a  reasonable  time,"  and  pro- 
viding that  the  purchaser  should 
begin  "the  same  within  a  reasonable 
time,  and  move  his  mill  to  said  land 
as  soon  as  he  finishes  present  loca- 
tion," cannot  maintain  an  action  in 
damages  against  the  landowner  who 
has  refused  to  allow  him  to  cut,  where 
he  made  no  attempt  to  move  his  mill 
as  required  in  the  contract,  but 
moved  it  from  the  then  location  to 
other  lands,  and  failed  to  take  any 
^eps  to  cut  timber  on  the  land  in 
question  until  eighteen  months  after 
the  contract  was  executed.  Hearne  v. 
Perry  (1919)  178  N.  C.  102,  100  S.  E. 
185. 

In  Weaver  v.  King  (1906)  —  Tex. 
Civ.  App.  — ,  98  S.  W.  902,  where  the 
landowner  from  whose  land  timber 
had  been  sold,  with  a  stipulated  time 
for  its  removal,  granted  an  extension 
to  the  purchaser  of  all  the  time  he 
needed  to  cut  the  timber.  It  was  held 
that  the  purchaser  had  reasonable 
time  after  the  expiration  of  the  time 
limited.  In  this  case  it  appeared  that 
a  year  had  expired  after  the  expira- 
tion of  the  time  limited,  and  an  in- 
junction against  the  cutting  was 
issued  on  the  theory  that  the  pur- 
chaser had  the  burden  of  showing 
that  a  reasonable  time  had  not 
elapsed,  and,  not  having  shown  this, 
the  court  would  presume  that  such  a 
time  had  elapsed,  and  therefore  that 
the  title  had  been  forfeited  by  failure 
to  cut  within  the  reasonable  time. 
The  question  as  to  who  has  the  burden 
of  establishing  what  is  a  reasonable 
time  is  not  within  the  scope  of  this 
annotation.  It  is  interesting  to  note, 
however,  that  a  conclusion  contrary  to 
that  reached  in  the  King  Case  was 
reached  in  Montgomery  County  De- 
velopment Co.  V.  Miller- Vidor  Lumber 
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Co.  (1911)  —  Ter.  Civ.  App.  — ,  139 
S.  W.  1015,  where  it  is  stated  that,  no 
time  being  fixed  in  the  deed  in  which 
the  severance  of  the  timber  must  be 
made,  the  law  implies  that  a  reason- 
able time  was  intended,  and  the  land- 
owner could  only  claim  a  forfeiture 
of  the  timber  owner's  right  to  cut  and 
remove  the  timber  by  alleging  and 
proving  that  such  reasonable  time  had 
elapsed.  The  action  in  the  Montgom- 
ery County  Case  was  trespass  to  try 
title,  with  an  application  for  a  tem- 
porary injunction.  The  action  in  the 
King  Case  was  an  application  for  in- 
junction to  restrain  the  cutting  and 
removing. 

In  Patterson  v.  Graham  (1894)  164 
Pa.  234,  30  Atl.  247,  a  purchaser  who 
five  years  after  his  purchase  entered 
upon  the  land  to  cut  the  timber,  and 
continued  his  operations  for  three 
years,  and  then,  after  apparently 
having  cut  all  that  was  worth  cutting, 
took  away  his  mill,  was  held  to  have 
no  right  to  re-enter  eleven  years  there- 
after and  cut  what  had  grown  into 
merchantable  timber  in  the  meantime. 

///.  Effect  of  failure  to  remove  under 
contraota  specifying  time  for  re- 
moval. 

a.  Majortty  rule. 

1,  Sale  contracts. 

(a)  In  general. 

Where  the  contract  specifies  a  time 
for  the  removal  of  the  timber,  the 
great  majority  of  courts  hold  that  the 
rights  of  the  purchaser  terminate 
upon  his  failure  to  remove  within  the 
time  stated,  and  reinvest  in  the  owner 
of  the  land.  This  statement  is  sub- 
ject to  the  effect  of  cutting  before 
the  expiration  of  the  time  limited, 
which  is  discussed  in  subd.  V.  infra, 
and  also  subject  to  the  effect  of  sale  of 
the  land,  which  is  discussed  in  subd. 
VI.  infra. 

The  result  in  these  cases  is  not 
dependent  upon  the  character  of  the 
instrument  evidencing  the  sale.  It 
has  been  well  stated  that  "no  distinc- 
tion seems  to  be  made  in  this  respect 
between  rights  conferred  by  deed  and 
those  conferred  by  contracts  which 
have  not  the  form  nor  all  the  requi- 


sites of  a  deed."  Adkins  v.  Huff 
(1905)  58  W.  Va.  645,  3  L.R.A.(NJ5.) 
649,  52  S.  E.  773,  6  Ann.  Cas.  246. 
This  language  is  approved  in  Clark  v. 
Ingram-Day  Lumber  Go.  (1907)  90 
Miss.  479,  43  So.  813. 

It  must  be  remembered  that  the  in- 
tention of  the  parties  is  an  important 
element  in  construing  grants  of 
timber  containing  a  time  limit  for  re- 
moval. The  test  generally  applied, 
where  an  estate  in  the  timber  has  been 
conveyed,  is  whether  a  forfeiture  of 
such  estate  was  intended  by  the  limi- 
tation as  to  time.  Anderson  v.  Palla- 
dine  (1919)  39  Cal.  App.  256,  178  Pac. 
553.  A  grant  of  "all  the  timber  now 
growing  and  standing  on  [certain 
described  property],  .  .  .  together 
with  the  right  and  privilege  of  free 
and  undisturbed  ingress  and  egress 
in,  upon,  and  from  said  real  property 
at  any  and  all  times  within  ten  years 
from  the  date  of  this  grant,"  was  held 
not  to  show  an  intention  of  the  grant- 
or to  create  an  estate  in  the  timber 
upon  condition  subsequent;  upon  fail- 
ure to  remove  the  timber  within  the 
ten  years,  only  the  right  of  free  and 
undisturbed  access  would  be  lost. 
In  addition,  the  above  construction 
was  aided  in  this  case,  according  to 
the  court,  by  the  closing  language  of 
the  deed.  After  apt  words  of  grant 
of  the  timber,  and  language  con- 
ferring the  right  to  remove  it  within 
ten  years,  there  was  the  additional 
provision,  "together  with  all  other 
rights  and  privileges  necessary  for 
the  full  enjoyment  by  said  grantees  of 
this  grant."  Here,  according  to  the 
court,  is  emphasized  the  intent  of  the 
grantor  to  confer  everything  neces- 
sary for  the  full  enjoyment  of  the 
grant  of  the  timber,  and  a  reasonable 
construction  of  this  provision  would 
give  to  the  grantee  of  the  timber 
additional  time,  within  reason,  for  its 
removal,  if  found  necessary. 

Various  theories  have  been  ad- 
vanced as  to  the  status  of  the  title  to 
the  trees  before  the  expiration  of  the 
time  limited.  Too  much  importance 
should  not  be  attached  to  the  theory 
adopted  in  the  particular  case,  how- 
ever. The  same  court  has  not  always 
been  consistent  in  the  statement  of 
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theory.  Although  the  North  Carolina^ 
court  makes  it  clear  that  the  doctrine' 
of  that  jurisdiction  is  that  a  defeasible 
title  passes  by  a  conveyance  of  stand- 
ing timber,  it  is  frequently  stated  in 
that  jurisdiction  that  the  conveyance 
is  only  of  so  many  of  the  trees  as  the 
purchaser  shall  remove  within  the 
time  stated.  Homthal  v.  Howcott 
(1911)  154  N.  C.  228,  70  S.  E.  171; 
Jenkins  v.  Montgomery  Lumber  Co. 
(1911)  164  N.  C  355,  70  S.  E.  633; 
Powers  v.  Angola  Lumber  Co.  (1911) 
154  N.  &  405,  70  S.  E.  629;  Rountree 
v.  Coha-Bock  Co.  (1912)  158  N.  C.  158, 
73  S.  E.  796.  According  to  the  court 
of  appeals  of  Virginia,  in  Hartley  v. 
Neaves  (1916)  117  Va.  219,  84  S.  E. 
97,  the  ordinary  form  of  timber  deeds 
or  contracts  "conveys  to  the  grantees 
an  absolute  estate  in  the  timber,  de- 
terminable as  to  all  of  the  timber  not 
cut  and  removed  within  the  stipulated 
period."  But  in  Blackstone  Mfg.  Go. 
V.  Alleo  (1915)  117  Va.  462,  85  S.  E. 
568,  the  court  says:  "The  decisions 
of  this  court  construing  'timber  con- 
tracts' such  as  is  under  consideration 
in  this  case,  which  are  in  perfect 
accord  with  a  large  majority  of  the 
decisions  of  the  courts  in  other  juris- 
dictions construing  similar  deeds  or 
contracts,  are  to  the  effect  that  ab- 
solute title  to  the  timber  never  passes 
out  of  the  grantor  until  the  grantee 
cuts  and  removes  the  timber  within 
the  period  of  time  allowed  by  the  con- 
tract for  so  doing;  that  there  is  no 
'forfeiture'  of  the  timber  remaining 
uncut  or  unremoved  after  the  time 
limit,  because  there  is  nothing  to 
forfeit;  that  there  is  no  'implied  con- 
dition subsequent,'  because  there  is  an 
express  condition  precedent  (to  the 
passing  of  absolute  title)  in  the  con- 
tract itself."  That  the  contracts  in- 
volved in  these  two  cases  were  similar 
is  evidenced  by  the  statement  of  the 
court  in  the  Allen  Case  that,  "in  the 
present  case,  the  contract  differs  from 
the  contract  in  the  case  cited  [Hart- 
ley v.  Neaves]  only  in  the  length  of  the 
period  fixed  for  the  cutting  and  re- 
moval of  the  timber  and  in  the  word- 
ing of  the  'extension  clause.'"  In 
ZmKLB  V.  Allison  (reported  here- 
with) ante,  38,  the  court,  referring 


^to  the  previous  Virginia  decision, 
says:       "These     cases     undoubtedly 

^settle  the  proposition  in  Virginia  that, 
under  timber  contracts  which  require 

'  the  timber  to  be  cut  and  removed  by  a 
specified  date,  the  title  to  the  timber 
never  passes  out  of  the  grantor  until 
the  grantee  cuts  and  removes  it  with- 
in the  period  of  time  specified  in  the 
contract  for  so  doing."  Although  the 
trial  court,  in  Wright  v.  Camp  Mfg. 
Co.  (1910)  110  Va.  678,  66  S.  E.  843, 
was  of  the  opinion  that  the  deed  in 
that  case  vested  "the  present  absolute 
title  to  all  the  pine  timber"  in  the 
grantee,  which  title  was  defeasible  as 
to  such  of  the  timber  as  should  not 
be  removed  from  the  land  within  the 
prescribed  time,  the  supreme  court,  in 
referring  to  the  deed,  says  that  it  was 
not  the  intention  of  the  parties  to  give 
an  absolute  and  unconditional  title  to 
the  timber,  but  only  so  much  as  was 
cut  and  removed  within  the  time 
limited  by  the  deed,  and  such  ex- 
tension thereof  as  the  grantee  was 
entitled  to  demand.  In  still  other 
cases,  no  clear  distinction  has  been 
made  between  a  title  subject  to  be 
devested  and  a  conveyance  of  only  so 
much  of  the  timber  as  is  cut  and  re- 
moved within  the  time  limited.  For 
instance,  in  Norfolk  Bank  v.  Whipple 
(1918)  254  Fed.  195,  affirmed  on  the 
opinion  of  the  district  court  in  (1919) 
169  C.  C.  A.  647,  258  Fed.  990,  the 
court  refers  to  the  case  of  Wright  v. 
Camp  Mfg.  Co.  (Va.)  supra,  as  having 
adopted  the  view  that  an  estate  in  the 
timber  passes  subject  to  be  devested 
upon  failure  to  cut  and  remove  the 
timber  within  the  time  fixed  in  the 
deed,  and  cites  as  authority  for  this 
interpretation  the  following  language 
of  the  Virginia  court:  "We  are  of 
opinion  that  it  was  not  the  intention 
of  the  parties  to  give  an  absolute  and 
unconditional  title  to  the  timber,  but 
only  such  as  was  cut  and  removed 
within  the  time  limited  by  the  deed 
and  such  extensions  thereof  as  the 
■grantee  was  entitled  to  demand." 
These  instances  are  not  the  only  ones 
that  might  be  cited  as  illustrations  of 
the  above  stetement  that  too  much 
emphasis  cannot  be  placed  upon  the 
language   defining  the  theory.     The 


Digitized  by 


Google 


72 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


{16  AX.R. 


fact  seems  probable  that  a  good  many 
of  these  courts  had  in  mind  the 
ultimate  result, — ^that  is,  that  the  pur- 
chaser lost  whatever  rights  he  had  by 
failure  to  remove  the  timber  within 
the  time  limited, — and  had  in  mind  no 
very  definite  technical  theory  to 
account  for  this  result.  However,  in 
order  to  preserve  these  various  state- 
ments, the  cases  have  been  classified, 
so  far  as  possible,  according  to  theory. 

Some  cases  have  not  adopted  any 
technical  theory  as  to  the  nature  of 
the  right  vesting  in  the  purchaser,  but 
hold,  as  just  stated,  that  when  a  pur- 
chaser of  standing  timber,  to  be  re- 
moved within  a  stated  time,  fails  to 
remove  it  within  the  time  limited,  his 
rights  in  the  timber  terminate.  Bunch 
V.  Elizabeth  City  Lumber  Co.  (1903) 
134  N.  C.  116,  46  S.  E,  24;  Strunk  v. 
Morris  Run  Coal  Min.  Co.  (1921) 
—  Pa.  — ,  114  Atl.  619;  Allen  &  N. 
Mill  Co.  V.  Vaughn  (1910)  57  Wash. 
163,  106  Pac.  622;  Belcher  v.  Kleeb 
(1910)  59  Wash.  166,  109  Pac. 
798;  Williams  v.  McCabty  (reported 
herewith)  ante,  9. 

The  court  in  Bunch  v.  Elizabeth 
City  Lumber  Co.  (1903)  134  N.  C.  116, 
46  S.  E.  24,  after  referring  to  the 
theory  that  the  title  to  the  entire 
timber  passes,  and  a  reversion  takes 
place  as  to  such  as  remains  on  the 
property  at  the  expiration  of  the  time 
limited,  and  that  title  to  so  much  only 
of  the  timber  as  is  cut  and  removed 
within  the  time  passes  to  the  pur- 
chaser, says:  "It  can  make  little  or 
no  practical  difference  in  this  case,  as 
we  have  virtually  said,  whether  we 
adopt  the  former  or  the  latter  view  of 
the  relation  of  the  parties,  or  of  the 
interest  which  passes  by  such  con- 
tracts. In  any  view  that  can  be  taken 
of  the  subject,  the  defendant's  assign- 
or had  the  right  to  enter  upon  the  land 
and  cut  and  remove  therefrom  the 
timber  then  standing,  and  to  continue 
to  do  so  within  the  five  years,  but  at 
the  expiration  of  that  time  his  right 
to  cut  and  remove  the  timber  ceased,^ 
whether  by  revesting  the  estate  in  the 
remaining  timber  in  the  grantor,  or  by 
a  mere  cessation  of  his  right  or  option 
to  cut  and  remove  the  timber,  under 
and  by  virtue  of  the  instrument  treat- 


ed as  an  executory  contract,  is  of  no- 
importance,  in  view  of  the  special 
facts  of  this  case."  This  view  is 
criticized  in  Hawkins  v.  Goldsboro 
Lumber  Co.  (1905)  139  N.  C.  160,  51 
S.  E.  8r2,  where  the  theory  first  above 
discussed  was  adopted,  that  a  convey- 
ance of  timber  conveys  a  present 
estate  of  absolute  ownership  in  the 
timber,  defeasible  as  to  all  timber  not 
removed  within  the  time  required  by 
the  terms  of  the  deed. 

In  Heybrook  v.  Beard  (1913)  75 
Wash.  646,  135  Pac.  626,  a  contract 
for  the  sale  of  timber  which  recites 
that  the  grantors  have  sold,  assigned, 
transferred,  and  set  over  bD  the  pur- 
chasers, their  heirs  and  assigns,  all 
the  timber  standing,  lying,  and  being 
on  the  land  described,  providing  that 
any  timber  not  cut  and  removed  from 
the  land  at  the  expiration  of  the 
period  limited  for  the  cutting  and  re- 
moving shall  "revert"  to  and  become 
the  property  of  the  vendors,  was  held 
to  pass  a  present  title  to  the  pur- 
chasers. 

A  contract  for  the  sale  of  timber, 
which  was  construed  by  the  court  as 
giving  the  purchaser  three  years  with- 
in wnich  completely  to  perform  his 
contract,  was  held  to  make  time  the 
essence  of  the  contract,  in  Attridge 
v.  Smith  (1912)  105  Ark.  626,  152 
S.  W.  300.  Accordingly,  an  action 
instituted  by  the  purchaser  after  the 
expiration  of  the  time  fixed,  asserting 
the  right  to  the  timber,  and  seeking 
to  restrain  the  vendor  from  inter- 
fering, was  dismissed. 

A  contract  between  the  owner  of 
land  and  another,  whereby  such  other 
was  given  the  right  to  enter  upon  land 
to  deaden,  cut  down,  and  trail  trees 
for  the  period  of  one  year,  was  held  to 
expire  upon  the  expiration  of  the  year, 
in  Broussard  v.  Verret  (1891)  43  La. 
Ann.  929,  9  So.  905. 

A  conveyance  by  the  owner  of 
timber  to  another  of  the  "exclusive 
privilege  for  ten  years  to  cut,  haul 
away,  and  remove"  the  trees  from  the 
land,  given  for  a  valuable  considera- 
tion, was  held  to  give  to  the  grantee 
the  right  to  cut  and  remove  the  trees 
for  the  stipulated  period,  and  vested 
him    with    the    exclusive    possessory 
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righta  to  and  control  of  them,  with  the 
right  to  protect  his  title  to  the  trees 
by  cutting  and  removing  them  during 
that  time.  McLeod  ▼.  Dial  (1896)  68 
Ark.  10,  87  S.  W.  806. 

The  contract  involved  in  Call  v. 
Jenner  Lumber  Co.  (1917)  38  Cal.  App. 
310,  165  Pac.  23,  contained  the  fol- 
lowing provision:  "It  is  further 
mutually  agreed  and  made  an  express 
condition  hereof  that  said  party  of  the 
second  part  is  to  and  will  fully  com- 
plete the  cutting  and  removing  of  the 
said  pine  and  redwood  timber  and 
trees  hereby  conveyed  to  it,  within  the 
period  of  five  years  from  the  time 
when  it  shall  commence  to  cut  the 
same,  but  in  no  event  later  than  the 
Ist  day  of  July,  1915."  There  was  a 
further  provision  that,  when  it  should 
commence  to  cut  and  remove  the 
timber,  it  should  proceed  with  due 
diligence  and  despatch,  and  as  soon 
as  it  should  stop  it  would  surrender, 
turn  over,  and  deliver  to  the  vendor 
the  possession  of  the  tract.  The  pur- 
chaser began  the  cutting  in  August 
of  1907,  and  continued  for  about  three 
months,  at  which  time  it  became  in- 
solvent, and  ceased  operations.  In 
1914  an  assignee  of  the  purchaser 
attempted  to  cut  and  remove  the 
timber,  and  was  forbidden  by  the  own- 
er of  the  land.  In  sustaining  the 
owner's  contention  that  the  right  of 
the  timber  had  been  forfeited,  the 
court  says:  "It  is  not  necessary,  in 
sustaining  this  judgment,  to  go  so  far 
as  to  hold  that  the  grantee's  rights 
were  forfeited  by  its  discontinuance 
of  operations  on  October  30,  1907.  It 
is  sustainable  upon  the  theory  that 
those  rights  continued  in  force  five 
years  from  the  commencement  of  the 
removal  of  the  timber,  which  would  be 
in  August,  1912.  As  we  have  seen,  it 
was  nearly  two  years  later  than  this 
date  that  the  defendant  prepared  to 
re-enter  the  lands  for  the  purpose  of 
resuming  operations." 

A  contract  for  the  sale  of  bark  was 
held  to  be  limited  in  Kellam  v.  Mc- 
Kinstiy  (1877)  69  N.  Y.  264,  where  it 
contained  a  clause  by  which  the  pur- 
chasers agreed  to  peel  the  bark  and 
"to  have  said  bark  all  peeled  by  the 
first     of     September,     1864.     piled. 


measured,  and  settled  for  in  full," 
although  it  also  contained  a  pro- 
vision conferring  the  right  of  free 
ingress  and  egress  to  enter  at  any 
time  or  all  times  upon  the  premises 
for  the  purpose  mentioned.  The  court 
states  that  the  provision  as  to  enter- 
ing upon  the  premises  must  be  con- 
sidered as  connected  with  the  pre- 
ceding portion  of  the  agreement,  and, 
as  so  considered,  limited  in  point  of 
time. 

A  timber  deed  conveying  tiniber  of 
certain  dimensions,  "or  which  shall 
attain  such  size  any  time  within  the 
period  of  ten  years  from  the  date  of 
this  instrument,"  and  granting  to  the 
purchaser  the  perpetual  right  of  way 
through  and  over  the  tract  "at  any 
and  all  times  during  the  term  of 
twenty  years  .  .  .  for  the  purpose 
of  removing  the  above-mentioned 
timber,"  conveys  to  the  grantee  for 
a  term  of  twenty  years.  Gilbert  v. 
Waccamaw  Shingle  Co.  (1914)  167 
N.  C.  286,  83  S.  E.  337.  The  court 
says  that,  although  the  instrument, 
in  connection  with  the  twenty-year 
limitation,  uses  the  word  "remove," 
considering  the  extent  and  purpose  of 
the  contract,  the  term  by  clear  in- 
tendment includes  the  right  to  cut 
during  said  period  by  the  usual  and 
ordinary  methods  of  lumbermen  in 
that  vicinity. 

As  shown  in  subd.  II.  c,  1,  supra,  the 
Texas  cases  distinguished  between  a 
conveyance  of  the  timber  as  person- 
alty and  a  conveyance  as  real  estate, 
upon  the  question  whether  the  timber 
is  to  be  removed  within  a  reasonable 
time,  or  whether  the  conveyance  will 
be  treated  as  a  grant  in  perpetuity. 
This  same  distinction  is  observed  in 
case  a  time  is  stated  in  the  conveyance 
for  the  removal.  If  the  timber  is  con- 
veyed as  personalty,  the  title  is  for- 
feited by  failure  to  remove  it  within 
the  time  limited.  Carter  v.  Clark  & 
B.  Lumber  Co.  (1912)  —  Tex.  Civ. 
App.  — ,  149S.  W.  278;  North  Texas 
Lumber  Co.  v.  McWhorter  (1913)  — 
Tex.  Civ.  App.  — ,  156  S.  W.  1152; 
Davis  V.  Conn  (1918)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  39;  Chavers  v. 
Henderson  (1914)  —  Tex.  Civ.  App. 
— ,  171  S.  W.  798;    Broocks  v.  Moss 
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(1915)  —  Tex.  Civ.  App.  — ,  175  S.  W. 
791,  aflSrmed  in  (1919)  —  Tex.  — ,  212 
S.  W.  153;  Dunsmore  v.  Blount- 
Decker  Lumber  Co.  (1917)  —  Tex. 
Civ.  App.  — ,  198  S.  W.  603.  Accord- 
ing to  these  cases  the  grant  is  a  grant 
of  only  so  much  lumber  as  the  pur- 
chaser cuts  and  removes  within  the 
time  limited.  The  deed  involved  in 
Davis  y.  Conn  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  39,  conveyed  to  the 
purchaser,  for  the  consideration 
thereid  stated,  all  pine  timber  of  a 
certain  description  growing  on  the 
land  described;  the  purchaser  was  to 
have  and  to  hold  the  timber  with  all 
and  singular  the  rights  and  privileges 
to  enter  upon  the  land  to  cut  and  re- 
move it,  and  he  was  given  five  years  to 
cut  and  remove  the  timber,  with  the 
right  to  an  extension  upon  certain 
conditions.  The  court  says:  "Thus, 
there  is  made  to  plainly  appear  a  sale 
made  by  the  parties  with  the  view 
and  intention  to  the  severance  and 
removal  of  the  trees  from  the  land 
within  a  stipulated  time.  And  so  there 
are  present  in  the  sale  all  elements 
within  the  principle  governing  the' 
effect  given  such  conveyances  of 
growing  trees  as  a  sale  of  chattels 
only."  After  referring  to  the  decision 
of  the  supreme  court  in  Lodwick 
Lumber  Co.  v.  Taylor  (1906)  100  Tex. 
270,  123  Am.  St.  Rep.  803,  98  S.  W. 
238,  supra,  the  court,  in  Carter  v.  Clark 
&  B.  Lumber  Co.  (1912)  —  Tex.  Civ. 
App.  — ,  149  S.  W.  278,  says  of  the 
deed  before  it:  "The  language  of  the 
instrument  in  the  instant  case  bar- 
gains, sells,  and  conveys  only  a  par- 
ticular kind  of  timber  and  of  pre- 
scribed size,  expressly  providing  for 
its  removal  from  the  land  within  the 
fixed  time  of  six  years  from  the  date 
of  the  instrument.  This  clause, 
stipulating  that  the  standing  timber 
be  removed  within  the  time  fixed,  de- 
cisively shows  the  intention  of  the 
parties  to  place  a  limitation  upon  the 
extent  and  duration  of  the  grant,  and 
to  determine  the  right  at  the  end  of 
the  period  agreed  upon.  As  the  right 
was  intended  to  expire  at  the  end  of 
the  fixed  time,  then  there  appears  a 
reservation  in  the  deed  to  the  seller 
of  all  the  timber  not  removed  within 


the  time  agreed  upon.  Having  agreed 
to  a  limitation  upon  the  right  of  re- 
moval, then  the  right  of  the  pur- 
chaser to  the  timber  is  acquired  by 
the  act  of  removal  and  appropriation ; 
and  as  appropriation  of  the  timber,  as 
such,  is  dependent  upon  the  removal 
from  the  soil,  the  intention  of  the 
parties  would  appear  to  be  a  contract 
of  sale  of  such  timber  only  as  is  re- 
moved within  the  time  limited."  The 
court  in  North  Texas  Lumber  Co.  v. 
McWhorter  (1913)  —  Tex.  Civ.  App. 
— •,  156  S.  W.  1153,  says:  "The  con- 
veyance, taking  it  as  a  whole  and 
ascertaining  what  the  parties  really 
intended,  manifests,  we  think,  an  in- 
tention to  sell  and  purchase  all  the 
timber  of  the  dimensions  specified, 
as  the  purchaser  might  cut  and 
remove  from  the  premises  within  the 
time  limit  specified,  and  no  more.  The 
parties  were  dealing  with  the  timber 
as  personalty,  removable  within  a 
limited  time.  And  thus  the  legal 
effect  of  the  deed  is  to  retain  in  the 
vendor  the  title  to  the  timber  oji  the 
land  not  cut  and  removed  therefrom 
by  the  purchaser  at  the  expiration  of 
the  contractual  period  of  time." 
There  is  the  implication  in  these  cases 
that  if  the  trees  were  conveyed  as 
realty  (some  cases  say  a  fee-simple 
absolute  title,  others  simply  an  in- 
terest in  realty),  the  title  to  the  trees 
would  not  revert  upon  failure  to  re- 
move them  within  the  time  limited. 
It  seems,  however,  that  the  very  fact 
that  there  was  a  time  fixed  for  re- 
moval goes  a  good  way,  if  it  is  not 
conclusive  that  the  timber  was  con- 
veyed as  personalty  within  the  mean- 
ing of  the  Texas  rule.  The  Texas 
court  has  not  consistently  adhered  to 
the  theory  that  if  the  conveyance  is 
in  fee  simple,  then  the  title  remains 
in  the  purchaser,  although  the  time 
fixed  in  the  contract  for  the  removal 
has  expired.  In  Lancaster  v.  Roth 
(1913)  —  Tex.  Civ.  App.  — ,  155  S.  W. 
597,  the  court  had  before  it  a  contract 
which  it  held  should  be  construed  as 
an  absolute  conveyance  of  the  timber 
as  an  interest  in  realty,  had  there 
been  no  provision  in  the  contract  for 
the  removal  within  a  stated  time. 
There  was,  however,  in  this  case,  no 
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dispute  as  to  the  title  to  the  timber 
standing,  the  dispute  being  as  to  logs 
and  lumber  in  the  mill  yard  of  the 
purchaser.   See  infra,  V.  a,  1. 

This  rule  that  the  rights  reinvest 
in  the  vendor  has  been  held  not  to 
operate  in  favor  of  one  not  the  owner 
of  the  land,  but  who  was  the  owner 
of  the  timber,  and  who  sold  the  same 
under  a  contract  by  the  terms  of  which 
the  purchaser  was  to  remove  the  same 
within  a  stated  time.  Ford  Lumber 
&  Mfg.  Ck).  v.  Asher  (1909)  131  Ky. 
796,  115  S.  W.  790;  Begley  v.  Consoli- 
dated Timber  Co.  (1913)  152  Ky.  455, 
153  S.  W.  734.  In  Ford  Lumber  & 
Mfg.  Co.  v.  Asher  (Ky.)  supra,  the 
owner  of  the  timber  held  under  con- 
tract from  the  owner  of  the  land,  by 
the  terms  of  which  there  was  no  limit 
of  time  for  the  removal  of  the  trees. 
In  his  sale  to  his  purchasers  he  as- 
signed and  transferred  to  them  all  the 
benefits  of  any  and  all  rights  in 
his  various  contracts  and  deeds 
under  which  he  held  the  timber,  but 
limited  the  time  for  the  removal.  In 
holding  that  he  had  no  cause  of  action 
against  his  purchasers  for  removal 
after  this  time,  the  court  said :  "The 
fatal  defect  in  this  theory  is  that  Ash- 
er is  not  the  owner  of  the  soil,  and 
it  would  be  a  most  unwarranted  ex- 
tension of  the  rule  that  prevails  be- 
tween the  owner  of  land  and  the  pur- 
chaser of  timber  thereon  to  include 
Asher  within  its  scope.  Asher,  by  his 
sale  of  the  trees,  passed  to  the  com- 
pany not  only  all  his  title  and  inter- 
est in  the  trees,  but  the  privilege  to 
remove  them  granted,  to  him  by  the 
owners  of  the  land.  As  Asher  did  not 
own  the  land  or  any  interest  in  it 
except  the  timber  and  the  right  to  re- 
move it,  all  of  which  he  sold  and  con- 
veyed, it  is  no  concern  of  his  when 
the  timber  is  removed." 

A  purchaser  of  timber  with  the 
right  to  remove  the  same  within  a 
limited  time  may  abandon  his  right 
before  the  expiration  of  the  time 
agreed  upon.  Kunst  v.  Mabie  (1913) 
72  W.  Va.  202,  77  S.  E.  987.  Whether 
or  not  there  has  been  abandonment  de- 
pends upon  the  facts  and  circum- 
stances of  the  individual  case.  It  is 
largely  a  matter  of  intention.     The 


mere  abandonment  of  operations  and 
removal  of  equipment  by  the  pur- 
chaser of  timber,  who  has  a  stated 
time  in  which  to  cut  and  remove  the 
same,  does  not  show  an  abandonment 
if  it  appears  from  other  acts  and  con- 
duct, or  an  express  verbal  notice  or 
assertion  of  intention,  that  he  intends 
to  hold  his  right.  Cunningham  v. 
Heltzel  (1920)  —  W.  Va.  — ,  105  S.  E. 
155.  Questions  relating  to  abandon- 
ment have  not  been  considered  gen- 
erally herein. 

Where  the  rights  of  a  purchaser  of 
timber  under  a  contract  required  him 
to  remove  the  same  within  a  stated 
time  are  forfeited  because  of  his  fail- 
ure to  make  the  cash  payments  re- 
quired, and  the  timber  sold  under  a 
foreclosure  of  the  vendor's  lien,  noth- 
ing being  said  as  to  the  time  for  re- 
moval, the  purchaser  of  the  timber 
upon  the  foreclosure  sale  does  not  ob- 
ligate himself  to  remove  within  the 
time  fixed  in  the  first  sale;  according- 
ly, one  who  thereafter  purchased  the 
land,  acquiring  no  rights  to  the  timber, 
cannot  insist  that  upon  the  expiration 
of  the  original  time  the  timber  re- 
verts to  him.  Palmer  v.  Vernon  Lum- 
ber Co.  (1909)  125  La.  31,  51  So.  58. 

The  purchaser  of  timber,  with  fif- 
teen years  in  which  to  "cut  and  re- 
move," the  same,  is  not  limited  to  a 
continuous  cutting,  but,  having  once 
cut  over  the  timber,  may  enter  and 
cut  a  second  time.  Hardison  v.  Dennis 
Simmons  Lumber  Co.  (1904)  136  N.  C. 
172,  48  S.  E.  588. 

The  case  of  Walker  v.  Johnson 
(1904)  116  111.  App.  145,  is  meagerly 
reported.  It  seems,  however,  to  have 
been  held  in  that  case  that  the  failure 
of  a  purchaser  of  timber  to  clear  sec- 
tions of  the  entire  tract,  as  provided 
in  the  sales  agreement,  did  not  result 
in  a  forfeiture  of  his  title  to  the  tim- 
ber, where  there  was  an  ultimate  time 
limitation  applicable  to  the  entire  pur- 
chase. 

(b)  DooMne  that  title  paaaea  subject  to 
be  devested  by  failure  to  remove. 

Proceeding  to  the  theories  that  have 
been  advanced  by  the  courts,  it  ap- 
pears that  some  say  a  sale  of  standing 
timber  passes  an  interest  in  the  timber 
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or  land  which  is  subject  to  be  devested 
if  the  purchaser  fails  to  remove  with- 
in the  time  limited. 

United  States. — Southern  Lumber 
Co.  V.  Long  (1910)  182  Fed.  82. 

Georgia. — Morgan  v.  Perkins  (1894) 
94  Ga.  853,  21  S.  E.  674;  Perkins  v. 
Peterson  (1900)  110  Ga.  24,  35  S.  E. 
319  (contract  provided,  "This  lease 
terminates  and  reverts  back  to  the 
owner  of  the  land"  in  the  time  stated) ; 
Jones  V.  Graham  (1913)  141  Ga.  60, 

80  S.  E.  7. 

MissoorL — Hanna  v.  Buford  (1915) 
191  Mo.  App.  654,  177  S.  W.  662,  s.  c. 
subsequent  appeal  in  (1917)  —  Mo. 
App.  — ,  194  S.  W.  1060. 

North  Carolina. — Hawkins  v.  Golds- 
boro  Lumber  Co.  (1905)  139  N.  C.  160, 
51  S.  E.  852 ;  Dennis  Simmons  Lumber 
Co.  V.  Corey  (1906)  140  N.  C.  462,  6 
L.R.A.(N.S.)  468,  53  S.  E.  300;  Davis 
V.  Frazier  (1909)  150  N.  C.  447,  64 
S.  E.  200;  Bateman  v.  Kramer  Lumber 
Co.  (1911)  154  N.  C.  248,  34  L.R.A. 
(N.S.)  615,  70  S.  E.  474;  Jenkins  v. 
Montgomery  Lumber  Co.  (1911)  154 
N.  C.  355,  70  S.  E.  638;  Wiley  v.  Brad- 
dus  &  I.  Lumber  Co  (1911)  156  N.  C. 
210,  72  S.  E.  305  (obiter) ;  Williams  v. 
Parsons  (1914)  167  N.  C.  529,  83  S.  E. 
914;  Fowle  v.  McLean  (1915)  168  N.  C. 
537,  84  S.  E.  852. 

Oregon. — ^Anderson  v.  Miami  Lum- 
ber Co.  (1911)  59  Or.  149,  116  Pac. 
1056;  Kreinbring  v.  Mathews  (1916) 

81  Or.  243,  159  Pac.  75;  Kee  v.  Carver 
(1920)  95  Or.  406,  187  Pac.  1116. 

Pennsylvania. — Bennett  v.  Vinton 
Lumber  Co.  (1906)  28  Pa.  Super  Ct. 
496. 

South  Carolina.— Hill  v.  E.  P.  Bur- 
ton Lumber  Co.  (1911)  90  S.  C.  176,  72 
S.  E.  1086. 

Tennessee. — Bond  v.  Ungerecht 
(1914)  129  Tenn.  631,  L.R.A.1915A, 
571. 167  S.  W,  1116. 

WaEhington.— Allen  &  N.  Mill  Co.  v, 
Vaughn  (1910)  57  Wash.  163,  106  Pac. 
622;  Belcher  v.  Kleeb  (1910)  69  Wash. 
166,  109  Pac.  798. 

West  Virginia.-^Brown  v.  Gray 
(1911)  68  W.  Va.  555,  70  S.  E.  276 
(there  was  an  express  provision  for  re- 
version in  the  contract). 

That  the  interest  of  the  grantee  in 
a  contract  for  the  sale  of  growing  tim- 


ber, to  be  removed  within  a  certain 
period  of  years,  is  a  determinable  fee 
in  real  estate,  is  held  also  in  Midyette 
v.  Grubbs  (1907)  145  N.  C.  85,  13 
L.R.A.(N.S.)  278,  58  S.  E.  795,  and  as 
such  was  held  to  pass  to  the  heirs, 
and  not  to  the  administrator  of  the 
grantee. 

A  duly  authorized  contract  of  sale 
of  timber  by  the  lessee  of  land,  by  the 
terms  of  which  the  purchaser  was  to 
release  a  certain  number  of  acres  of 
land  each  year  whether  the  timber  was 
cut  therefrom  or  not,  but  was  there- 
after to  have  the  privilege  at  any  time 
during  the  continuance  of  the  agree- 
ment to  re-enter  upon  any  of  the 
tract  so  relinquished,  and  cut  there- 
from the  timber  remaining  thereon, 
provided  such  cutting  might  be  done 
without  interfering  with  the  clearing 
of  the  land  for  purposes  of  cultivation, 
was  held  to  pass  the  absolute  title  to 
the  purchaser  of  the  timber,  so  that 
the  lessees  or  their  assignees  could 
not,  after  a  relinquishment  of  such  a 
tract,  sell  the  timber  thereon,  their 
rights  being  limited  to  deadening  the 
timber  and  clearing  the  tract  for 
cultivation.  Tucker  v.  Ross  Attley 
Lumber  Co.  (1910)  95  Ark.  623,  129  S. 
W.  1085. 

(c)  Doctrine  that  sale  passes  to  pur- 
chaser only  so  much  aa  he  removes 
teitktn  the  time  limited. 

Other  courts  say  that  a  contract  of 
sale  of  standing  timber,  by  the  terms 
of  which  the  timber  is  to  be  removed 
within  a  specified  time,  passes  to  the 
purchaser,  or  is  a  sale  of,  only  so  much 
of  the  timber  as  is  cut  and  removed 
within  the  time  designated,  the  bal- 
ance remaining  the  property  of  the 
vendor. 

California. — Mallett  v.  Doherty 
(1919)  180  Cal.  225,  180  Pac.  531 ;  Call 
V.  Jenner  Lumber  Co.  (1917)  S3  Cal. 
App.  310,  165  Pac.  23. 

Kentucky. — Chestnut  v.  Green 
(1905)  120  Ky.  385,  86  S.  W.  1122; 
Ford  Lumber  &  Mfg.  Co.  v.  Cress 
(1909)  132Ky.317,116S.W.710;  Ford 
Lumber  Co.  v.  Cornett  (1912)  146  Ky. 
457, 142  S.  W.  718,  rehearing  denied  in 
(1912)  148  Ky.  26,  146  S.  W.  1105; 
Harrell  v.  Danks  (1912)  161  Ky.  71, 
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151  S.  W.  13;  Wright  v.  Cline  (1916) 
172  Ky.  514,  189  S.  W.  425;  Jackson 
V.  Hardin  (1905)  27  Ky.  L.  Rep.  1110, 
87  S.  W.  1119;  Bell  County  Land  Ck>al 
Co.  V.  Moss  (1906)  80  Ky.  L.  Rep.  6, 
97  S.  W.  354;  Taylor  Brown  Timber 
Co.  V.  Wolf  Creek  Coal  Co.  (1908)  82 
Ky.  L.  Rep.  1015, 107  S.  W.  733. 

Louisiana. — St.  Louis  Cypress  Co.  y. 
Thibodaux  (1907)  120  La.  835,  45  So. 
742. 

Maine. — Pease  v.  Gibson  (1829)  6 
Me.  81 ;  Howard  v.  Lincoln  (1836)  13 
Me.  122;  Webber  v.  Proctor  (1896)  89 
Me.  404,  36  Atl.  631. 

Massaclittsetts.^ — Reed  v.  Merrifield 
(1845)  10  Met.  155;  Fletcher  v.  Liv- 
ingston (1891)  153  Mass.  388,  26  N.  E. 
1001. 

Michigan.  —  Johnson  v.  Moore 
(1873)  28  Mich.  8;  Haskell  v.  Ayres 
(1875)  32  Mich.  93;  Utley  v.  S.  N.  Wil- 
cox Lumber  Co.  (1886)  59  Mich.  26S, 
26  N.  W.  488;  Williams  v.  Flood  (1886) 
63  Miqh.  487,  30  N.  W.  93;  Prentiss  v. 
Ross  (1893)  96  Mich.  83,  55  N.  W.  618 
(purchaser  was  to  have  stipulated 
time,  "and  no  longer") ;  Macomber  v. 
Detroit,  L.  &  N.  R.  Co.  (1896)  108 
Mich.  491,  32  L.R.A.  102,  62  Am.  St. 
Rep.  713,  66  N.  W.  876;  Michigan  Iron 
&  Land  Co.  v.  Nester  (1907)  147  Mich. 
599,  111  N.  W.  177. 

Minnesota. — J.  Neils  Lumber  (3o.  v. 
Hines  (1904)  93  Minn.  505,  101  N.  W. 
959. 

Montana.  —  Hollensteiner  v.  Mis- 
soula Lumber  Co.  (1908)  87  Mont. 
278,  96  Pac.  420. 

New  York. — Mclntyre  v.  Barnard 
(1843)  1  Sandf.  Ch.  52;  Boisaubin  v. 
Reed  (1866)  2  Keyes,  323,  1  Abb.  App. 
Dec.  161 ;  Kellam  v.  McKinstry  (1877) 
69  N.  Y.  264;  Inderlied  v.  Whaley 
(1892)  65  Hun,  407,  20  N.  Y,  Supp. 
183. 

Ohio.— Clark  v.  Guest  (1896)  54 
Ohio  St.  298,  43  N.  E.  862. 

Texas.— Broocks  v.  Moss  (1919) 
—  Tex.  — ,  212  S.  W.  153;  Conn  v, 
Houston  Oil  Co.  (1920)  —  Tex.  Civ. 
App.  — ,  218  S.  W.  137 ;  and  see  other 
Texas  cases  supra.  III.  a,  1  (a),  the 
net  result  of  which  seems  to  be  an  ad- 
herence to  this  theory. 

Virginia.- Wright  v.  Camp  Mfg.  Co. 
(1910)  110  Va.  678,  66  S.  E.  843;  Car- 
penter ▼.  Camp  Mfg.  Co.  (1911)  112 


Va.  300,  71  S.  E.  559;  Quigley  Fur- 
niture Co.  V.  Rhea  (1912)  114  Va,  271, 
76  S.  E.  330;  Smith  v.  Ramsey  (re- 
ported herewith)  ante,  32;  Hartley  v. 
Neaves  (1915)  117  Va.  219,  84  S.  E. 
97. 

West  Virginia.— Null  v.  Elliott 
(1902)  52  W.  Va.  229,  43  S.  E.  173; 
Electro  Metallurgical  Co.  v.  Montgom- 
ery (1912)  70  W.  Va.  754,  74  S.  E.  994. 

Wisconsin. — Strasson  v.  Montgom- 
ery (1873)  32  Wis.  52;  Golden  v.  Clock 
(1883)  57  Wis.  118,  46  Am.  Rep. 
82, 15  N.  W.  12;  Bretz  v.  R.  Connor  Co. 
(1909)  140  Wis.  269,  122  N.  W.  717. 

In  holding  that  a  sale  of  standing 
timber  to  be  removed  within  a  time 
limited  is  a  right  to  so  much  timber 
only  as  shall  be  cut  and  taken  oif  with- 
in the  limited  time,  the  court  in  Clark 
V.  Guest  (Ohio)  supra,  says  that  it  is 
a  right  to  only  so  much  timber  as 
shall  be  cut  and  taken  off  within  the 
limited  time,  and  makes  it  clear  that 
title  does  not  pass  out  of  the  owner 
of  the  land.  The  court  says:  "This 
was  a  sale,  the  title  to  the  trees  re- 
maining in  the  owner  of  the  land  until 
cut  and  converted  into  personalty." 

A  conveyance  of  "all  the  hemlock 
bark  and  one  half  of  the  hemlock  logs 
on  the  following  described  land,  .  .  . 
with  the  right  to  enter  upon  said  lot  of 
land  .  .  .  during  the  term  of  ten 
years  to  cut  any  trees  and  make  neces- 
sary roads,  to  remove  said  hemlock 
bark  and  hemlock  trees,  or  logs  from 
the  land  during  the  term  aforesaid, 
without  being  liable  for  trespass,"  con- 
veys to  the  purchaser  only  so  much 
bark  and  such  trees  as  he  receives 
within  the  time  limited ;  the  above  pro- 
vision as  to  entry  and  removal  limits 
the  grant,  according  to  the  court. 
Webber  v.  Proctor  (1896)  89  Me.  404, 
36  Atl.  631. 

In  some  cases  there  arises  the  ques- 
tion whether  there  is  a  sale  of  the  tim- 
ber, or  only  a  license  to  cut.  For  in- 
stance, in  Brown  v.  Bishop  (1909)  105 
Me.  272,  74  Atl.  724,  a  writing  under 
seal,  in  which  the  owner  of  land  does 
"hereby  agree,  covenant,  and  permit 
.  .  .  [the  grantee]  to  have  all  hem- 
lock, fir,  spruce,  pine,  ahd  cedar  on  my 
lot,  .  .  .  and  to  enter  with  teams 
and  men  for  the  purpose  of  cutting 
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said  timber/'  was  held  to  evidence  a 
purchase  and  sale  of  the  timber,  not 
a  mere  license  to  cut. 

In  Pease  v.  Gibson  (1829)  6  Me.  81, 
the  contract  of  sale  was  held  to  be  a 
license,  but  the  court  adds:  "If  we 
were  at  liberty  to  consider  a  sale  of 
the  timber  as.  proof  of  the  license 
pleaded,  still  our  opinion  would  be 
that  it  was  only  a  conditional  sale; 
that  is,  a  sale  of  the  timber  that 
Howard  or  his  assignee  should  cut  and 
•car^'away  within  the  two  years  men- 
tioned in  the  license." 

The  fact  that  the  timber  must  be  re- 
moved within  a  stated  period  does 
not  prevent  title  passing  to  the  pur- 
chaser. Mee  V.  Benedict  (1893)  98 
Mich.  2G0,  22  L.R.A.  641,  39  Am.  St. 
Rep.  543,  57  N.  W.  175. 

The' timber  reverts  to  the  owner  at 
the  expiration  of  the  time  fixed,  not- 
withstanding there  is  no  express  pro- 
vision for  reversion.  Adams  v.  Fidel- 
ity Lumber  Co.  (1918)  —  Tex.  Civ. 
App.  — ,  201  S.  W.  1034. 

A  leaise  of  land  for  ninety-nine  years 
^th  appurtenances,  including  lumber- 
ing rights,  was  held  to  be  a  grant  of 
.all  the  timber  in  place  that  might  be 
removed  within  the  term  of  the  con- 
-tract,  in  Electro  Metallurgical  Co.  v. 
Montgomery  (1912)  70  W.  Va.  764,  74 
S.  E.  994. 

fd),  Doctrine  that  sale  is  only  a  license. 

Other  cases  treat  the  rights  of  the 
purchaser  more  in  the  nature  of  a 
license.  It  is  the  theory  that  in  con- 
tracts for  the  sale  of  standing  timber, 
to  be  taken  off  in  a  given  time,  the  pur- 
chaser takes  no  beneficial  interest  in 
the  land  itself;  he  only  acquires  a 
right  of  entry  on  the  land  during  the 
time  specified  in  the  contract  for  cut- 
ting and  carrying  away  the  timber. 
Sanders  v.  Clark  (1867)  22  Iowa,  275. 
A  contract  "to  let  .  .  .  [the  pur- 
chaser] have  all  the  pine  trees"  on 
certain  described  lands,  said  pur- 
chaser '"to  have  two  years  from  date 
to  take  off  said  timber,"  was  treated 
as  a  mere  license  which  expired  at 
the  expiration  of  two  years  in  Pease 
v.  Gibson  (1829)  6  Me.  81. 

A  contract  by  which  the  owners  of 
lands   granted    unto   the   purchasers 


"their  executors,  administrators,  and 
assigns,  the  right,  privilege,  and  per- 
mission to  enter  and  cut,  during  the 
logging  season  of  1883-4  and  1884-6, 
all  the  pine  timber  fit  for  saw  logs 
growing  upon  the  following  described 
lands,"  was  held  in  King  v.  Merriman 
(1887)  38  Minn.  47,  35  N.  W.  570,  to  be 
a  mere  license  to  enter,  and  an  agree- 
ment for  the  sale  of  such  timber  as  the 
licensees  should  cut  within  the  limits 
of  the  license.    It  is  added:    "But  call 
it  by  what  name  we  may, — a  license  to 
enter  and  cut;  a  sale;  a  conditional 
sale;  or  a  contract  to  sell,  coupled 
with  the  license  to  enter, — ^the  object 
and  extent  of  the  grant  was  only  so 
much  timber  as  the  grantee  should 
cut  during  these  two  logging  seasons, 
and  no  more.    Contracts  relating  to  an 
interest  in  standing  timber,  with  an 
express  limitation  as  to  the  time  of  re- 
moval, are  familiar  to  the  American    ' 
courts  in  the  timbered  states.    .    .    . 
Sometimes  these  contracts  are  in  the 
form  of  conveyances  of  timber,  some- 
times of  a  sale,  coupled  with  a  license 
to  enter,  sometimes  of  a  formal  license 
to  enter  and  cut,  and  again  of  a  reser- 
vation of  the  timber  by  the  grantor  in 
the   conveyance  of   the   land.     But, 
whatever  the  form,  the  limitation  as 
to  the  time  of  removal  has  been  almost 
invariably  held  to  be  a  limitation  of 
the  grant  or  reservation  itself." 

In  Emerson  v.  Shores  (1901)  95  Me. 
237,  85  Am.  St.  Rep.  404,  49  Atl.  1051, 
it  is  said :  "It  has  accordingly  become 
settled  law  under  the  decisions  of  this 
court,  and  by  the  great  weight  of  au- 
thority elsewhere,  that  parol  or  simple 
contracts  for  the  sale  of  growing  wood 
or  timber,  to  be  cut  and  removed  from 
the  land  by  the  purchaser,  are  not  to 
be  construed  as  intended  by  the  par- 
ties to  convey  any  interest  in  land,  but 
as  executory  contracts  for  the  sale  of 
the  timber  after  it  shall  have  been 
severed  from  the  soil  and  converted 
into  chattel  property,  together  with  a 
license  to  enter  upon  the  land  for  the 
purpose  of  cutting  and  removing  it." 
A  writing  which  was  held  not  to  be 
sufficient  to  convey  standing  timber, 
because  not  executed  with  the  formal- 
ities necessary  for  the  execution  of 
deeds,  was  held  to  convey  to  the  pur- 
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chaser  of  the  timber  named  therein  a 
mere  license  to  so  upon  the  land  and 
cut  the  trees  until  the  expiration  of 
the  time  stipulated,  and  not  after 
that,  in  Gibbs  v.  Wright  (1911)  6  Ala. 
App.  486,  67  So.  268. 

A  written  contract  in  which  one 
party  agrees  to  cut  timber  on  a  certain 
tract  of  land,  and  deliver  a  certain 
amoant  to  the  other  party,  was  con- 
strued as  a  mere  license  in  Polk  v. 
Carney  (1907)  21 S.  D.  295, 130  Am.  St. 
Rep.  719,  112  N.  W.  147. 

A  written  agreement  by  which  the 
owner  of  timber,  for  a  stated  con- 
sideration, gave  to  another  "the  exclu- 
sive privilege  for  sixty  days  of  buy- 
ing" certain  timber,  was  construed  as 
an  offer  to  sell  the  trees  at  a  certain 
price  within  the  sixty  davs,  in  Paddock 
V.  Davenport  (1890)  107  N.  C.  710,  12 
S.  E.  464.  It  is  held  that  the  offer  may 
have  been  withdrawn,  but,  not  having 
been  withdrawn  before  acceptance, 
was  constituted  a  binding  contract. 
The  offer  of  an  assignee  of  persons 
named  as  purchasers,  to  pay  the  price 
and  mark  the  trees,  was  held  sufficient 
to  constitute  a  valid  acceptance. 

A  permit  granted  for  the  "ensuing 
logging  season  onlsr"  was  held  not  to 
have  any  definite  meaning,  and  there- 
fore not  to  be  a  limitation  of  time,  in 
Prentiss  v.  Lyons  (1901)  105  La.  382, 
29  So.  944.  See  Prescott  v.  Betts  Co. 
(1921)  —  Fla.  — ,  88  So.  385. 

The  present  annotation  is  not  con- 
cerned with  contracts  which  are  in 
form  licenses,  but  is  confined  to  con- 
tracts of  sale. 

S.  Exeefttona  and  reservation*  <n  deed 
of  land. 

Where  there  is  a  reservation  of  trees 
in  a  sale  of  land,  with  the  right  to  re- 
move limited  to  a  specified  period,  the 
right  of  the  grantor  to  remove  the 
trees  is  limited  to  the  period  stated; 
upon  the  expiration  of  that  time  his 
rights  terminate.  Hounshell  v.  Miller 
(1913)  153  Ky.  530,  155  S.  W.  1148; 
Noyes  v.  Coding  (1908)  104  Me.  463, 
72  Atl.  181;  Perkins  v.  Stockwell 
(1881)  131  Mass.  629;  Monroe  v. 
Bowen  (1873)  26  Mich.  623;  Richard 
V.  Tozer  (1873)  27  Mich.  451 ;  Hodges 
T.  Baell  (1903)  134  Mich.  162,  95  N. 


W.  1078  (but  see  infra,  VII.  a,  as  to 
equity  aiding  in  enforcing  forfeit- 
ures) ;  Hand  v.  Fillingame  (1907)  92 
Miss.  185,  46  So.  569;  Saltonstall  v. 
Little  (1879)  90  Pa.  422,  35  Am.  Rep. 
683;  Lehtonen  v.  Marysville  Water  & 
P.  Co.  (1908)  50  Wash.  359, 97  Pac.  292, 
s.  e.  on  subsequent  appeal  in  (1910)  68 
Wash.  86,  107  Pac.  878;  Adkins  v. 
Huflf  (1906)  58  W.  Va.  645,  3  L.R.A. 
(N.S.)  649,  62  S.  E.  773,  6  Ann.  Cas. 
246;  Rich  v.  ZeilsdorfF  (1868)  22  Wis. 
644,  99  Am.  Dec.  81 ;  Martin  v.  Gilson 
(1876)  87  Wia  360. 

The  court  in  Adkins  v.  Huff  (1906) 
58  W.  Va.  645,  3  L.R.A.(N.S.)  649, 
62  S.  E.  778,  6  Ann.  Cas.  246,  after 
stating  that  the  deed  in  question 
would  have  conveyed  the  timber,  but 
for  a  subsequent  clause  ^serving  the 
timber  with  certain  exceptions  and  fix- 
ing a  limit  of  time  within  which  it 
should  be  removed,  says:  "Adkins  [the 
grantor]  may  have  still  owned  the  tim- 
ber under  the  language  of  the  clause 
referred  to,  but,  if  so,  his  title,  as 
tested  by  the  principles  above  stated, 
was  a  defeasible  one,  wherefore  it 
failed  by  reason  of  the  nonperform- 
ance of  the  condition  upon  which  it 
was  held.  The  reservation  in  the  deed 
vested  in  him  a  present  title-  to  the 
timber,  but  his  failure  to  remove  it 
operated  to  devest  it  out  of  him,  and 
vest  it  in  the  grantee  of  the  land.  If 
this  be  not  the  true  interpretation  of 
the  deed,  then  the  principles  in  Null  v. 
Elliott  (1902)  62  W.  Va.  229,  43  S.  E. 
173,  supra,  apply*  and  no  title  vested 
in  Adkins  as  to  the  timber  remaining 
uncut  at  the  expirati3n  of  the  time 
specified  for  removal." 

The  deed  involved  in  Rich  v.  Zeils- 
dorff  (1868)  22  Wis.  544,  99  Am.  Dec. 
81,  was  for  a  stated  consideration,  and 
conveyed  "all  that  certain  piece  or 
parcel  of  land,  situated,  lying,  and  be- 
ing .  .  .  reserving  the  right  to  cut 
and  remove  all  the  pine  timber  or  trees 
upon  said  premises,  and  one  half  of  all 
cedar  trees  upon  said  premises;  and 
the  right  is  hereby  reserved  by  the 
party  of  the  first  part  to  enter  upon 
said  lands  at  any  time  within  two 
years  next  succeeding  the  date  of  this 
instrument,  for  the  purpose  of  cutting 
and  removing  the  trees  or  timber  so 
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reserved."  The  court  makes  a  dis- 
tinction between  an  exception  and  a 
reservation,  but  admits  that  in  giving 
a  construction  to  the  clause  the  in- 
tention of  the  parties  to  the  instru- 
ment must,  if  possible,  be  ascertained. 
The  court  says:  "And  we  think  that 
the  intention  manifestly  was  to  re- 
serve only  the  right  to  cut  and  remove 
so  much  of  the  timber  upon  the  land 
conveyed  as  the  grantor  might  remove 
within  two  years  from  the  date  of 
the  deed.  It  will  be  noticed  that  the 
reservation  is  of  the  right  to  cut  and 
remove  the  timber  upon  the  land, — 
that  is,  a  new  right  derived  from  the 
estate  granted, — and  hence  it  falls 
fully  within  the  definition  of  a  reser- 
vation above  given.  For  when  the  land 
was  conveyed,  and  this  right  to  cut 
and  remove  the  timber  was  reserved, 
that  right,  in  the  sense  of  the  law,  be- 
came a  new  thing,  separate  from  the 
right  of  the  grantee  in  the  premises. 
In  some  of  the  cases,  the  timber  itself 
is  reserved;  and  the  courts  hold  that 
this  is  strictly  an  exception,  since  it  is 
a  part  of  the  realty,  or  a  part  of  the 
estate,  and  would  have  passed  to  the 
grantee  but  for  the  exception.  The 
property  in  the  timber  continues  in  the 
grantor,  with  the  right  in  so  much  of 
the  soil  as  is  necessary  to  sustain  it. 
.  .  .  But  those  cases  are  readily 
distinguishable  from  the  one  we  have 
before  us.  Here  it  is  not  the  timber 
which  is  excepted  from  the  operation 
of  the  deed,  but  the  right  to  cut  and 
remove  only  so  much  as  he  may  take 
off  within  the  time  specified  in  the 
deed."  In  Martin  v.  Gilson  (1875)  37 
Wis.  360,  an  action  in  trover  against 
his  grantee  who  had  cut  timber  be- 
fore February  1, 1874,  the  time  limited 
was  denied  to  the  grantor  who  had 
thus  reserved  the  timber,  on  the 
ground  that  he  had  no  property  in  the 
trees  nor  possession;  that  the  deed 
gave  the  right  to  acquire  property  in 
the  logs,  but  did  not  give  the  property. 
The  reservation  in  this  case  was  as 
follows:  "Said  .  .  .  [grantor] 
reserved  for  himself,  his  heirs  and  as- 
signs, the  right  to  cut  and  remove  all 
the  pine,  white  oak,  basswood,  and  one 
half  the  red  oak,  from  said  land  at  any 
time  before  February  1,  1874." 


In  Saltonstell  v.  Little  (1879)  90  Pa. 
422,  36  Am.  Rep.  683,  where  there  was 
an  exception  of  timber  from  a  deed  in 
which  the  time  for  removal  was  fixed, 
it  was  contended  that,  even  if  the  right: 
of  entry  was  gone,  the  right  of  prop- 
erty in  the  trees  remained;  but  the 
court,  in  answer  to  this  contention,, 
said :    "It  would  certainly  be  a  barren 
right  to  own  trees  upon  another's  land, 
with  no  right  of  entry  to  take  them 
away.     The  plaintiffs  have  no  such 
property  in  the  timber.   The  limitation 
upon  the  right  of  entry  was  a  limita- 
tion upon  the  exception  itself.    It  was 
a  reservation  of  the  timber  for  twelve 
years,  and  no  longer.    After  that  time, 
the  trees  remaining  passed  with  the 
grant  of  the  soil  to  which  they  were 
attached." 

The  court  in  Lehtonen  v.  Marysville 
Water  &  P.  Co.  (1908)  50  Wash.  359, 
97  Pac.  292,  speaks  of  the  timber  as 
"reverting"  to  the  owner  of  the  realty, 
if  not  removed  within  the  time  limited. 
The  clause  reserving  the  timber  in- 
volved in  this  case  was  as  follows: 
"Also  saving  and  excepting  all  the 
timber  growing,"  etc. 

An  interesting  application  of  this 
rule  appears  in  Vincent  v.  Haycraft 
(1914)  168  Ky.  845,  L.R.A.1915E,  807, 
156  S.  W.  613,  in  the  holding  of  that 
case  that,  the  removal  of  the  timber 
within  the  time  specified  being  an  ele- 
ment necessary  to  the  completion  of 
the  title,  the  sale  did  not  include  title 
to  the  annual  product  of  the  tree  after 
it  had  ripened  and  fallen  to  the 
ground. 

A  reservation  of  the  timber  in  a  deed 
which  expressly  provides  that  the 
grantor  could  let  the  timber  remain 
upon  the  land  as  long  as  he  liked,  ex- 
cept "upon  such  part  of  the  land  as 
second  party  [grantee]  may  wish  to 
clear  up,  then  the  hickory  shall  be  re- 
moved within  five  years,"  gives  to  the 
grantor  five  years  after  the  grantee 
had  formed  a  desire  to  clear  the  land 
and  notified  the  grantor  thereof.  Dod- 
son  v.  Powell  (1919)  185  Ky.  387,  21& 
S.  W.  82. 

8.  Theory. 

Briefly  restating  the  rule  now  under 
consideration,  it  is  that  upon  the  fail- 
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of  the  purchaser  of  timber,  under 
a  contract  giving  him  a  stated  time  to 
cut  and  remove  it,  to  remove  the  tim- 
ber within  the  time  stated,  his  rights 
terminate;  not  only  his  rights  to  enter 
upon  the  land,  but  his  rights  in  the 
timber  itself.    Many  courts  which  ad- 
here   to   this   theory   point   out   the 
anomalous  situation  which  exists  in 
the  opposite  theory,  holding  the  title 
to  the  timber  to  remain  in  the  pur- 
chaser after  the  right  to  enter  and 
remove  has  expired.    Listen  v.  Chap- 
man &  D.  Land  Co.  (1906)  77  Ark.  116, 
91  S.  W.  27;  McRae  v.  Stillwell,  M.  & 
Co.  (1900)  111  Ga.  66,  55  L.R.A.  513, 
36  S.  E.  604;  St  Louis  Cypress  Co.  v. 
Thibodaux  (1907)  120  La.  834,  46  So. 
742;    King   v.   Merriman    (1887)    38 
Minn.  47,  85  N.  W.  670.    The  court  in 
King    T.    Merriman    (Minn.)    supra, 
says:     "The   suggestion  of  counsel, 
supported,  perhaps,   by  one   or  two 
cases,  that  this  contract  was  an  ex- 
ecuted sale  of  all  the  timber  standing 
on  the  land,  but  with  a  limited  license 
to  enter  and  cut,  and  that  if  the  li- 
censee should  enter  and  cut  after  the 
expiration  of  the  license,  while   he 
-would  be  guilty  of  a  trespass  on  the 
land,  yet  plaintiff  could  not  recover 
the  value  of  the  timber,  because  it  was 
the  property  of  defendant,  would  seem 
to  us  to  involve  a  legal  solecism.    It 
would  be  an  anomaly  in  the  law  that 
one  man  should  own  standing  timber 
on  the  land  of  another,  with  no  right 
of  entry  to  cut  and  take  it  away.   Such 
a  right  would  certainly  be  a  barren 
one.    If  the  limitation  of  the  right  of 
entry  is  of  any  effect  at  all,  it  must 
operate  as  a  limitation  upon  the  grant 
itself." 

The  agreement  as  to  removal  is  not 
a  mere  covenant.  Call  v.  Jenner  Lum- 
ber Ck>.  (1917)  33  Cal.  App.  310,  165 
Pac.  23;  HoUensteiner  v.  Missoula 
Lumber  Co.  (1908)  37  Mont.  278,  96 
Pac.  420;  Hartley  v.  Neaves  (1916) 
117  Va.  219,  84  S.  E.  97.  The  stipula- 
tion as  to  time  contained  in  the  deed 
involved  in  HoUensteiner  v.  Missoula 
Lumber  Co.  (1908)  37  Mont.  278,  96 
Pac.  420,  was  as  follows:  "It  is  fur- 
ther understood  and  agreed  that  all 
said  timber  shall  be  cut  and  removed 
within  five  years  from  the  date  of  this 
15  A.L.R.— «. 


instrument."  In  answer  to  the  con- 
tention that  this  was  a  mere  covenant, 
the  breach  of  which  would  give  rise  to 
an  action  in  damages,  but  could  not 
forfeit  the  purchaser's  right  to  the 
timber,  the  court  says:  "To  say  that 
the  clause  requiring  that  the  timber 
should  be  cut  and  removed  within  five 
years  is  merely  a  covenant  on  the  part 
of  the  grantee  that  he  would  cut  and 
remove  the  timber  within  that  time 
leads  to  a  conclusion  which  we  cannot 
believe  the  parties  ever  contemplated. 
It  means  that,  after  the  expiration  of 
five  years,  the  grantee  still  owns  the 
trees,  and  has  the  right  to  go  on  the 
land  and  cut  and  remove  them,  but 
at  the  same  time  plaintiff  might  main- 
tain an  action  for  damages  by  reason 
of  the  grantee's  failure  to  remove 
them  within  the  five-year  period.  If 
appellant's  contention  is  correct,  it 
may  permit  these  trees  to  remain 
standing  for  an  indefinite  time,  and 
thereby  deprive  the  plaintiff  of  the 
use  of  his  land  for  agricultural  or 
other  purposes  with  which  the  pres- 
ence of  the  timber  would  interfere. 
The  result  of  this  would  be  constantly 
recurring  injury  to  plaintiff,  giving 
rise  to  numberless  lawsuits  for  dam- 
ages, as  well  as  depreciating  the  value 
of  the  land  itself  by  reason  of  such 
outstanding  title.  The  language  em- 
ployed does  not  amount  to  an  express 
covenant,  and  we  cannot  hold  that  a 
covenant  is  implied,  when  the  entire 
deed  is  considered." 

In  holding  that  trees  which  have 
been  manufactured  into  stave  bolts 
remain  the  property  of  the  purchaser, 
with  the  right  in  him  to  go  upon  the 
premises  and  take  the  same  therefrom 
after  the  time  limited,  the  court  in 
Golden  v.  Clock  (1883)  57  Wis.  118, 
46  Am.  Rep.  32,  16  N.  W.  12,  says: 
"The  trees  from  which  the  bolts  were 
manufactured,  having  thus  been  sev- 
ered from  the  soil  prior  to  the  expira- 
tion of  the  time  limited,  and  their 
character  essentially  changed  by  such 
manufacture  so  that  the  products  be- 
came personal  property,  we  think  they 
were,  in  effect,  thereby  removed  from 
the  premises  within  the  meaning  of 
the  condition  in  the  deed,  and  hence 
that  the  plaintiff,  even  after  the  ex- 
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piration  of  two  years,  had  an  im- 
plied right  or  license  to  go  upon  the 
premises  and  take  therefrom  stave 
bolts  so  manufactured." 

In  the  early  case  of  Green  v.  Bennett 
(1871)  23  Mich.  464,  the  court  does  not 
decide  the  question,  but  says  that  it  is 
to  be  determined  by  whether  the  con- 
tract is  to  be  construed  as  an  absolute 
sale,  or  whether  it  is  a  conditional 
sale,  and  the  provision  as  to  removal 
a  condition,  and  not  a  covenant. 

b.  Minority  rule. 

1,  In  general. 

The  courts  of  a  few  jurisdictions 
hold  that  a  sale  and  conveyance  of 
growing  timber,  in  which  the  pur- 
chaser is  given  a  stated  time  for  the 
removal,  passes  an  absolute  title  to 
the  timber  which  is  not  defeated  by 
failure  to  remove  within  the  time  spec- 
ified. C.  W.  Zimmerman  Mfg.  Co.  v. 
Daffin  (1906)  149  Ala.  380,  9  L.R.A. 
(N.  S.)  663,  123  Am.  St,  Rep.  58,  42 
So.  858;  Mt.  Vernon  Lumber  Co.  v. 
Shepard  (1913)  180  Ala.  148,  60  So. 
825;  Vizard  v.  Robinson  (1913)  181 
Ala.  349,  61  So.  959 ;  Wright  v.  Bentley 
Lumber  Co.  (1914)  186  Ala.  616,  65 
So.  353;  West  v.  Maddox  (1915)  193 
Ala.  612,  69  So.  101;  Coley  v.  English 
(1920)  204  Ala.  691,  87  So.  81;  Moore 
V.  McAllister  (1921)  —  Ala.  — ,  88  So. 
643;  Peirce  v.  Finerty  (1911)  76  N.  H. 
38,  29  L.R.A.(N.S.)  547,  76  Atl.  194, 
79  Atl.  23;  Dyer  v.  Hartshorn  (1906) 
73  N.  H.  509,  63  Atl.  231 ;  Amidon  v. 
Latham  (1915)  78  N.  H.  5,  96  Atl.  787; 
Wyckoff  v.  Bodine  (1900)  65  N.  J.  L. 
95,  47  Atl.  23;  DeGoosh  v.  Baldwin 
(1912)  85  Vt.  312,  82  Atl.  182. 

At  least,  title  is  not  lost  in  the  ab- 
sence of  a  forfeiture  clause,  Halstead 
V.  Jessup  (1898)  150  Ind.  86,  49  N.  E. 
821;  Watson  v.  Adams  (1904)  32  Ind. 
App,  281,  69  N,  E.  696;  Advance 
Veneer  &  Lumber  C!o.  v.  Hornaday 
(1911)  49  Ind.  App.  83,  96  N.  E,  784. 

A  parol  sale  of  standing  timber,  giv- 
ing the  purchaser  a  stated  time  in 
which  to  remove  it,  and  under  which 
the  purchaser  had  entered  and  cut  a 
large  part  of  the  timber,  paying  the 
consideration  and  performing  his 
agreement  to  furnish  lumber  for  the 
vendor,  was  held  not  to  result  in  a  for- 


feiture of  the  timber  remaining  on  the 
premises  at  the  expiration  of  the  time 
limited,  where  there  was  no  forfeiture 
clause  in  the  agreement,  and  the  vend- 
or did  not,  within  the  time  limited, 
give  notice  to  the  purchaser  that  time 
was  of  the  essence  of  the  contract, 
and  that  he  would  revoke  the  license  if 
the  timber  was  not  removed  within  the 
time  fixed.  Watson  v.  Adams  (1904) 
32  Ind.  App,  281,  69  N.  E.  696. 

Nor  is  title  lost  by  failure  to  remove 
within  a  reasonable  time  after  the  ex- 
piration of  the  time  stipulated.  Peirce 
V.  Finerty  (1911)  76  N.  H.  38,  29 
L.R.A.(N,S.)  547,  76  Atl.  194,  79  Atl. 
23.  This  is  true,  no  matter  what  the 
reason  or  motive  of  the  owner  of  the 
timber  may  be.    Ibid. 

The  owner  of  land  who  has  conveyed 
the  same  by  a  deed  "excepting  and 
reserving  the  timber"  thereon,  for  the 
removal  of  which  the  grantee  gives 
the  grantor  a  stated  time,  does  not  lose 
title  to  the  timber  by  failure  to  remove 
it  within  the  time  stated.  Irons  v. 
Webb  (1879)  41  N.  J.  L.  203,  82  Am. 
Rep.  193. 

The  conveyance  of  the  timber  in  C. 
W.  Zimmerman  Mfg.  Co.  v.  Daffin 
(1906)  149  Ala.  380,  9  L.R.A.(N,S.) 
663,  123  Am.  St.  Rep.  58,  42  So.  858, 
was  in  the  form  of  a  deed  reciting  a 
consideration  and  containing  a  cove- 
nant of  warranty;  the  stipulation  as 
to  removal  was  to  the  effect  that  the 
purchaser  was  "allowed  two  years 
from  this  date  within  which  to  cut  and 
remove  the  timber  herein  above  con- 
veyed." That  the  title  to  the  timber 
did  not  vest  in  the  owner  of  the  land 
upon  the  expiration  of  the  time  fixed 
in  the  conveyance  was  held  in  Vizard 
v.  Robinson  (1913)  181  Ala.  849,  61 
So.  959,  wherein  the  stipulation 
is  framed  in  the  following  words, 
viz. :  "That  the  rights  above  conveyed 
shall  continue  for  a  period  of  eight 
years  from  date  of  this  instrument, 
and  no  longer."  The  court  holds  that 
the  expression,  "the  rights  above  con- 
veyed," related  to  the  right  given  in 
the  conveyance  to  go  upon  the  land  to 
build  and  construct  tramroads  for  the 
purpose  of  removing  the  timber,  and 
not  to  the  grant  of  the  timber. 

Although  the  supreme  court  of  ap- 
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peals  of  West  Virginia  had  followed 
the  rule  that,  ander  a  contract  con- 
veying timber  with  right  to  remove 
within  a  stated  time,  the  purchaser's 
right  terminated  at  the  expiration  of 
that  time,  some  doubt  is  thrown  upon 
those  decisions  by  the  decision  in  Wil- 
son V.  Buffalo  Collieries  Co.  (1916)  79 
W.  Va.  279.  91  S.  E.  449.  In  that  case 
there  was  a  conveyance  of  timber  in 
which  it  was  stipulated  and  agreed 
that  the  purchaser  should  have  three 
years  in  which  to  remove  the  timber 
from  the  land,  and  "longer,  if  the 
]>arty  of  the  second  part  will  pay  to 
the  party  of  the  first  part  $50  for  each 
additional  year."  The  |50  agreed  up- 
on was  paid,  and  this  fact  militates 
somewhat  against  the  following  lan- 
guage of  the  court  The  court  says: 
'The  grant  .  .  .  cannot  be  differ- 
entiated from  the  one  construed  in 
Keystone  Lumber  &  Min.  Co.  v.  Brooks 
(1909)  65  W.  Va.  612,  64  S.  E.  614, 
upon  any  substantial  ground.  There 
ia  no  time  limit  in  the  granting  clause. 
Being  absolute  and  for  a  consideration 
paid,  it  cannot  be  cut  down  by  a  mere 
inference  arising  from  a  stipulation 
as  to  the  time  of  severance  and  re- 
moval, or  an  additional  grant  of  rights 
of  way  and  other  privileges  on  the 
land,  for  severance  and  removal.  The 
granting  clause  is  clear,  complete, 
and  unlimited,  as  to  the  timber.  The 
limitation  is  upon  the  removal  priv- 
ileges granted,  not  on  the  grant  of  the 
timber.  .  .  .  Nowhere  is  there  a 
clause  of  forfeiture  of  title  for  non- 
payment of  such  compensation,  or  de- 
lay in  severance  and  removal.  Nor  is 
there  an  express  covenant  to  remove 
the  timber  within  any  stated  period  of 
time."  But  compare  with  Williams 
V.  McCabtt  (reported  herewith)  ante, 
9. 

A  covenant  on  the  part  of  the  vend- 
or of  timber  with  a  purchaser  that  he 
might,  during  five  years,  sell  and  carry 
away  the  wood  without  the  interrup- 
tion of  any  person,  is  stated  in  Stuke- 
ley  v.  Butler  (1615)  Hobart,  168,  80 
Eng.  Reprint,  816,  not  so  to  check  and 
control  the  grant  that  the  purchaser 
may  not  take  the  trees  after  the  five 
years,  but  that,  as  the  trees  are  ab- 
solutely given,  the  purchaser  and  his 


assigns  may  take  them  when  they  will. 
It  is  stated  by  the  court  in  this  case 
that  by  the  grant  of  the  trees  they 
were  absolutely  passed  away  from  the 
grantor  and  his  heirs,  and  vested  in 
the  grantee,  who  has  power  iuciuant 
and  implied  to  the  grant  to  fell  them 
when  he  will,  without  any  other  spe- 
cial license;  which  can  never  be  re- 
strained by  a  power  given  by  the 
grantor  in  the  affirmative,  which  the 
grantee  had  before. 

S.  Theory. 

The  theory  of  these  cases  is,  in  brief, 
that  an  unconditional  conveyance  of 
standing  trees  severs  them  from  the 
land  and  transforms  them  into  per- 
sonal property.  Peirce  v.  Finerty 
(1911)  76  N.  H.  38,  29  L.R.A.(N.S.) 
647,  76  Atl.  194,  79  Atl.  23;  Amidon 
V.  Latham  (1915)  78  N.  H.  6,  95  Atl. 
787. 

The  court  in  Hoit  v.  Stratton  Mills 
(1873)  64  N.  H.  109,  20  Am.  Rep.  119, 
thus  discusses  the  question:  "The 
deed  purported  to  convey  the  timber 
trees  'standing,  lying,  and  being'  on 
the  land,  with  an  express  agreement 
that  the  grantor  would  deliver  them 
off  the  land  on  or  before  April  1, 1866, 
and  with  an  implied  agreement  that 
the  granted  might  and  should  remove, 
within  a  reasonable  time  after  that 
date,  such  as  the  grantor  did  not  de- 
liver according  to  his  promise.  If  any 
of  the  trees  were  'lying*  on  the  land 
when  the  deed  was  delivered,  they 
passed  by  the  deed  when  the  deed  was 
delivered,  as  any  other  personal  chat- 
tels would  pass.  Did  the  trees  then 
'standing'  pass  at  the  same  time?  The 
deed  does  not  expressly  make  any  dis- 
tinction between  those  'lying'  and 
those  'standing.'  In  terms,  it  conveys 
those  'standing'  and  those  'lying' 
equally  without  condition.  Does  a 
fair  construction  of  the  deed  make  a 
distinction  between  them?  If  there  is 
an  implied  condition  applicable  to 
those  'standing,'  and  not  applicable  to 
those  'lying,'  it  is  not  that  the  former 
shall  be  removed  from  the  land  within 
the  reasonable  time,  but  merely  that 
they  shall  be  cut  down  within  that 
time  (Plumer  v.  Prescott  (1861)  48 
N.  H.  277),  and  as  the  deed,  construed 
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to  be  absolute  and  unconditional  (as 
it  is,  if  taken  literally),  would  be  a 
constructive  severance  of  the  'stand- 
ing' trees,  and  a  transformation  of 
them  into  personal  property  (Kingsley 
V.  Holbrook  (1864)  45  N.  H.  313,  86 
Am.  Dec.  173),  what  reason  is  there  to 
infer,  in  the  absence  of  an  express 
stipulation  on  the  subject,  that  the 
parties  intended  the  'standing'  trees 
should  not  pass  by  the  deed  unless 
they  were  cut  within  the  reasonable 
time?  Since  a  conveyance  of  stand- 
ing trees  operates  as  a  conveyance  of 
real  estate  and  a  severance  of  it,  or 
as  a  severance  and  a  conveyance  of 
personal  property,  and  since  the  par- 
ties did  not  agree  that  the  trees  'lying' 
on  the  land  when  the  deed  was  made, 
and  those  cut  within  the  reasonable 
time,  should  remain  the  property  of 
the  grantor  unless  they  were  removed 
within  the  reasonable  time — what  rule 
of  construction  is  there  upon  which  it 
can  be  held  that  the  parties  intended 
that  those  'standing'  when  the  deed 
was  made  should  remain  the  property 
of  the  grantor,  unless  they  were  cut 
within  the  reasonable  time?  When 
the  removal  of  personal  chattels  from 
the  vendor's  premises  within  a  rea- 
sonable time  is  not  necessary  to  the 
passing  of  the  title  of  the  chattels  to 
the  vendee;  when  standing  trees  are 
more  easily  changed  from  real  to  per- 
sonal property  by  a  paper  instrument 
than  by  an  iron  one;  and  when  the 
mere  cutting  down  such  trees  is  not  a 
liberation  of  the  land  from  their  en- 
cumbrance— how  can  this  deed  (un- 
conditional, in  its  terms,  as  to  vesting 
in  the  grantee  the  ownership  of  the 
trees  'standing,  lying,  and  being'  on 
the  land)  be  construed  to  retain  in 
.the  grantor  the  ownership  of  the 
'standing'  trees  not  cut  within  the  rea- 
sonable time?  Why  should  'standing' 
trees  be  exempted  from  the  operation 
of  the  general  rules  of  law?" 

In  Dyer  v.  Hartshorn  (1906)  73  N. 
H.  509,  63  Atl.  231,  where  an  owner  of 
land  in  conveying  the  same  had  re- 
served the  timber,  with  right  to  re- 
move within  a  stated  time,  the  court 
says:  "By  the  reservation  the  trees 
were,  in  contemplation  of  law,  severed 
from  the  granted  land    .    .    .    and  as 


effectually  transformed  into  personal 
property  as  though  they  had  been  ac- 
tually severed." 

The  New  Jersey  court  in  Irons  v. 
Webb  (1879)  41  N.  J.  L.  203,  32  Am. 
Rep.  193,  in  dealing  with  a  case  in 
which  the  timber  was  reserved  in  a 
conveyance  of  the  land,  holds  that  the 
title  was  not  lost  by  failure  to  remove 
it  within  the  time  stated,  and  bases  its 
holding    upon    the    theory   that   the 
agreement  as  to  removal  was  not  a 
condition  subsequent,  the  nonobserv- 
ance  of  which  resulted  in  a  forfeiture 
of  the  timber.    The  court  then  refers 
to  the  exception,  which  was  as  fol- 
lows:    "Excepting  and  reserving  the 
timber  on  the  said  land  being  con- 
veyed, for  the  removal  of  which  the 
said  party  of  the  second  part  agrees 
to  and  with  the  said  party  of  the  first 
part  that  he,  the  said  party  of  the 
second   part,  that  he  will  give  two 
years  from  the  date  hereof  to  the  said 
party  of  the  first  part,"  and  says: 
"Looking  at  the  terms  of  the  present 
agreement  and  its  subject-matter,  I 
can  see  no  mark — certainly  no  decisive 
mark — signifying    that    it    was    the 
intention  of  these  parties  that,  by  the 
plaintiff's  neglect  to  remove  the  tim- 
ber, it  would  be  forfeited  to  the  de- 
fendant.    Such  a  purpose,  it  is  cer- 
tain, is  not  contained  in  any  part  of 
the  language  of  the  instrument,  for 
it  nowhere  says  that,  in  any  event,  the 
title  to  the  timber  is  to  pass  to  the 
grantee.    As  a  consequence,  as  it  is 
not  in  the  words,  such  a  right  must 
be  derived  by  inference  from  the  na- 
ture of  the  transaction  itself.     But 
then,  what  feature  of  the  business  is 
to  have  such  an  effect?    The  only  par- 
ticular relied  on  is  the  circumstance 
that,  if  the  timber  was  permitted  to 
remain  on  the  premises  until  the  time 
of  removal  had  expired,  it  became  un- 
lawful to  enter  for  the  purpose  of  tak- 
ing it  away.    But  the  effect  of  such  an 
incident  is   not,   in  law,  to  work  a 
forfeiture  of  title." 

The  clause  as  to  time  for  entry  and 
removal  is  a  mere  covenant,  giving  the 
right  of  entry  and  removal  within  the 
time  stated.  C.  W.  Zimmerman  Mfg. 
Co.  V.  Daffin  (1906)  149  Ala.  380,  9 
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LJlJ!l.(N.S.)  663,  128  Am.  St  Rep.  58, 
42  So.  858. 

See  Irons  v.  Webb  (N.  J.)  supra. 

TV,  Extension  of  time. 

a.  Mn  generti. 

The  parties  may  by  subsequent 
agreement  extend  the  time  for  re- 
moval, in  which  event  the  new  time 
limit  takes  the  place  of  the  former 
one.  Morgan  v.  Perkins  (1894)  94  Ga. 
363,  21  S.  E.  574;  Fletcher  v.  Living- 
ston (1891)  163  Mass.  888,  26  N.  E. 
1001.  It  has  been  held  that  such  an 
agreement  may  be  entered  into  orally. 
Morgan  v.  Perkins  (Ga.)  supra.  An 
oral  extension  was,  by  an  equally  di- 
vided court,  sustained  in  Williams  v. 
Flood  (1886)  63  Mich.  487,  30  N.  W. 
93.  In  the  opinion  which  prevailed, 
Campbell,  Ch.  J.,  after  stating  that, 
at  the  most,  the  condition  as  to  time 
for  removal  would  operate  by  way  of 
a  forfeiture,  continues:  "The  timber 
had  all  been  paid  for,  and  all  belonged 
to  plaintiff  unless  lost  by  that  for- 
feiture for  nonremoval.  This  being 
so,  I  think  there  is  no  more  difSculty 
in  showing  a  waiver  of  forfeiture  in 
this  than  in  any  other  case,  whether 
the  forfeiture  relates  to  land,  or  its 
enjoyment,  or  any  other  interest.  The 
parol  agreement  to  extend  the  time 
for  removal  of  plaintiff's  own  property 
was  more  than  a  revocable  license.  It 
prevented  the  enforcement  of  the  for- 
feiture so  long  as  it  lasted,  as  it  was 
entirely  inconsistent  with  it.  During 
that  period  plaintiff's  vendor  would 
be  estopped  from  preventing  him  from 
entering  the  land  and  removing  his 
property." 

But  other  cases  deny  the  validity  of 
an  oral  extension.  In  Broussard  v. 
Verret  (1891)  43  La.  Ann.  929,  9  So. 
905,  an  oral  extension,  granted  by  the 
president  of  a  school  board  which  had 
sold  trees,  was  held  invalid.  In  Clark 
v.  Guest  (1896)  54  Ohio  St.  298,  43  N. 
E.  862,  the  court,  in  holding  an  oral 
extension  invalid,  says  that  the  right 
to  cut  and  carry  away  the  timber  ex- 
tended only  to  the  day  limited  in  the 
contract  "On  that  day  the  trees  re- 
maining nncut  adhered  in  the  land  and 
lapsed  into  the  fee,  freed  from  the 
written  instrument.     To  again  bring 


them  within  the  terms  of  sale,  and 
extend  the  time  for  another  year  in 
which  to  cut  and  carry  them  away,  is 
as  clearly  a  contract  for  an  interest 
in,  and  concerning  of,  the  trees  as  was 
the  original  sale."  The  extension 
agreement  involved  in  this  case  was 
entered  into  before  the  expiration  of 
the  time  limited  in  the  writing.  That 
a  contract  for  the  sale  of  timber,  to 
be  removed  within  a  stated  time,  can- 
not be  abrogated  or  rescinded  by  an. 
oral  agreement,  is  held  in  Thill  v. 
Johnston  (1910)  60  Wash.  893,  111 
Pac.  225. 

The  effect  of  the  Statute  of  Frauds 
upon  the  right  to  modify  by  oral  agree- 
ment a  contract  required  by  the  stat- 
ute to  be  in  writing  is  the  subject  of 
an  extensive  note  to  Schaap  v.  Wolf, 
—  A.L.R.  — . 

An  extension  of  the  period  limited 
for  the  cutting  of  timber  granted  to 
one  who  held  from  the  original  pur- 
chaser, and  after  such  party  had  sold 
to  another  person,  was  held  not  to 
inure  to  the  benefit  of  such  other  per- 
son, in  Baker  v.  Davis  (1906)  127  Ga. 
649,  57  S.  E.  62. 

A  transfer  by  the  original  purchaser 
of  timber,  who,  by  the  contract,  had 
the  option  to  extend  the  lease  by  pay- 
ment of  a  stated  sum  per  acre  per  year, 
assigning  all  its  rights,  titles,  and 
privileges  to  another  person,  includes 
the  right  to  extend  the  time  for  cut- 
ting or  removing  the  timber.  Gaskins 
V.  Green  (1914)  141  Ga.  552,  81  S.  E, 
882.  It  was  further  held  in  this  case 
that  where  the  assignee  of  the  original 
purchaser  indorsed  upon  the  contract 
of  sale  a  transfer  of  the  "within  lease" 
to  a  third  person,  and  where,  before 
the  expiration  of  the  time  limited  in 
which  the  original  purchaser  was  au- 
thorized to  cut  and  remove  the  timber, 
the  owner  of  the  land  recognized  the 
third  person  as  the  owner  of  the  tim- 
ber by  assignment,  and  entitled  to  all 
the  privileges  of  his  original  grantee, 
including  that  of  extension,  and  en- 
tered into  a  parol  agreement  with  him 
to  the  effect  that  he  would  waive  the 
payment  of  the  sum  provided  as  con- 
sideration for  the  extension,  if  the 
third  person  would  surrender  his 
rights  to  certain  timber,  and  both  par- 
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ties  acted  upon  the  agreement,  the 
owner  of  the  land  would  be  estopped, 
after  the  time  limit  fixed  in  the  orig- 
inal contract  had  expired,  from  con- 
testing with  the  third  person  the  suffi- 
ciency of  the  transfer  to  him  as  a 
conveyance  of  the  timber  with  the  ap- 
purtenant rights  of  extension  of  time. 

Provisions  for  extension  of  the  time 
fixed  in  the  contract  are  frequently 
made  in  the  contract  itself. 

See  Sanborn  v.  Franklin  County 
Lumber  Co.  (1908)  55  Fla.  889,  46  So. 
86,  infra,  V.  c,  Baxter  v.  Mattox 
(1898)  106  Ga.  344,  32  S.  E.  94,  and 
Perkins  v.  Peterson  (1899)  110  Ga.  24, 
35  S.  E.  819. 

Where  an  extension  is  provided  for, 
but  no  time  limit  fixed,  a  reasonable 
time  will  be  granted  the  purchaser. 
Wright  V.  Camp  Mfg.  Co.  (1910) 
110  Va.  678,  66  S.  E.  843; 
Carpenter  v.  Camp  Mfg.  Co.  (1911) 
112  Va.  300,  71  S.  E.  559,  Under  a 
contract  for  the  sale  of  approximately 
37,000  acres  of  land,  in  which  the 
grantor  had  reserved  the  timber, 
agreeing  to  remove  the  same  at  the 
rate  of  at  least  6,000  acres  per  year, 
but  providing  that,  in  case  of  failure 
so  to  do,  the  vendor  shall  at  all  times 
be  liable  for  and  pay  any  increase  of 
taxes  or  assessments  levied  or  made 
by  reason  of  such  timber  remaining  or 
continuing  upon  the  land,  the  vendor 
has  a  reasonable  time  in  which  to  re- 
move the  timber,  in  case  of  his  failure 
to  remove  at  the  rate  stipulated. 
Western  Lime  &  Cement  Co,  v.  Copper 
River  Land  Co.  (1909)  138  Wis.  404. 
120  N,  W.  277.  Under  a  contract  pro- 
viding for  an  extension  upon  a  yearly 
rental,  but  placing  no  limit  thereon, 
the  purchaser  of  the  timber  does  not 
have  a  right  perpetually  to  maintain 
such  timber  on  the  land,  upon  the  pay- 
ment of  the  yearly  rental,  Gibbs  v. 
Peterson  (1912)  163  Cal.  758, 127  Pac. 
62.  Even  under  such  a  contract  as 
was  involved  in  Crown  Orchard  Co,  v. 
Dennis  (1915)  144  C,  C.  A.  62,  229 
Fed.  652,  where  the  purchaser  of  tim- 
ber was  given  a  stated  time  in  which 
to  cut  and  remove  the  same,  and,  in 
the  event  that  he  did  not  complete  the 
removal  within  the  time  limited, 
should  have  "such  additional  time  as 


may  be  desired  for  cutting  and  remov- 
ing said  timber,"  upon  certaiif  con- 
ditions, it  was  held  that  the  purchaser 
could  not  fix  an  extension  period  by 
an  arbitrary  or  capricious  det»re,  but 
that  he  might  have  "such  additional 
time  as  may  be  reasonably  desired." 
This  is  interpreted  in  United  Timber 
Corp,  V,  Bivens  (1919)  —  C.  C,  A.  — , 
264  Fed.  308,  certiorari  denied  in 
(1920)  253  U.  S.  495,  64  L.  ed.  1030, 
40  Sup.  Ct.  Rep.  587,  to  give  to  the  pur- 
chaser a  reasonable  time  after  the  ex- 
piration of  the  first  time  limited,  in 
which  to  cut  and  remove  the  timber. 
In  Young  v.  Camp  Mfg.  Co.  (1910)  110 
Va.  678,  63  S.  E.  843,  it  was  held  that 
the  purchaser  had  only  a  reasonable 
extension,  although  it  was  expressly 
provided  in  the  contract  that  "it 
should  have  such  further  time  in 
which  to  remove  it  [the  timber]  as  it 
[the  purchaser]  might  desire."  On 
the  contrary,  under  a  timber  contract 
which  stipulates  for  the  removal  of 
the  timber  within  a  stated  period,  and 
provides  that,  in  case  the  timber  is 
not  cut  and  removed  before  the  ex- 
piration of  the  period,  the  grantee 
"shall  have  such  additional  time  there- 
for as  it  or  they  may  desire,"  upon 
the  performance  of  certain  conditions, 
it  has  been  held  that  the  time  of  the 
extension  cannot  be  limited  to  a  rea- 
sonable time;  the  grantee  has  the  op- 
tion or  privilege  of  fixing  the  exten- 
sion. Midland  Timber  (Jo.  v,  J.  F. 
Prettyman  &  Sons  (1913)  97  S.  C.  247, 
81  S.  E.  484, 

In  Branch  v.  Johnson  (1911)  9  Ga. 
App.  699,  71  S.  E.  1123,  it  was  held  un- 
reasonable to  construe  a  parol  agree- 
ment extending  a  timber  contract  giv- 
ing the  purchaser  two  years  to  cut  and 
remove  the  timber,  the  extension 
agreement  naming  no  definite  period, 
as  extending  the  time  five  years. 

In  United  Timber  Corp.  v.  Bivens 
(1919)  —  C.  C,  A.  — ,  264  Fed.  308,  a 
suit  at  law,  the  jury  found  twelve 
years  to  be  a  reasonable  time-  for  an 
extension,  while,  in  an  equity  suit  in- 
volving the  same  parties  and  from 
which  an  appeal  is  reported  in  the 
same  place,  the  court  found  fifteen 
years  not  to  be  an  unreasonable  time 
within  which  to  remove  the  timber. 
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The  timber  on  about  6,000  acres  was 
involved  in  this  case,  and  the  original 
period  named  in  the  contract  was  ten 
years. 

Two  sales  of  timber  were  involved 
in  Wrisrht  v.  Camp  Mfg.  Co.  (1910)  110 
Va.  678,  66  S.  £.  843.  Under  one  of 
them  the  purchaser  had  had  fourteen 
years  in  which  to  remove  the  timber; 
in  the  other  case  twelve  years;  the 
amount  of  timber  conveyed  was  small. 
Upon  the  whole  case  the  court  fixed 
one  year  after  the  judgment  as  a  rea- 
sonable time  in  which  the  timber 
should  be  removed.  A  similar  deci- 
sion appears  in  Carpenter  v.  Gamp 
Mfg.  Co.  (1911)  112  Va.  301,  71  S.  E. 
559. 

An  interesting  question  arises  as  to 
whether  the  first  day  is  to  be  included 
in  determining  the  date  of  the  expira- 
tion of  the  time  limited.  The  general 
question  is  beyond  the  scope  of  this 
note,  but  it  is  interesting  to  note  that 
it  was  held  in  United  Timber  Corp.  v. 
Bivens  (Fed.)  supra,  that  the  first  day 
was  to  be  excluded,  and,  the  last  day 
falling  on  Sunday,  a  tender  on  Monday 
was  held  sufficient. 

A  wife  was  held  bound  by  the  re- 
ceipts of  extension  money  by  her  hus- 
band, where  she  had  ratified  the  act 
of  her  husband  in  receiving  the  money, 
in  Bethea  v.  Beaufort  County  Lumber 
Co.  (1918)  111  S.  C.  97,  96  S.  E.  717. 
Where  the  owner  of  the  land  has  died 
leaving  heirs,  the  contract  is  not  ex- 
tended by  payment  of  the  money  to 
the  widow.  Morton  v.  Pine  Lumber 
Co.  (1919)  178  N.  C.  163, 100  S.  E.  322. 

In  some  cases  the  purchaser  is  given 
a  stipulated  time  for  removal,  with  the 
privilege  of  extension  upon  the  per- 
formance of  certain  obligations. 
There  is  a  difference  of  opinion  as  to 
the  effect  of  failure  to  perform  the 
condition,  or  to  perform  it  before  the 
expiration  of  the  original  period. 
Under  contracts  providing  for  an  ex- 
tension, upon  the  payment  by  the  pur- 
chaser of  a  stipulated  sum,  it  is  held 
in  some  cases  that  payment  must  be 
made  before  the  expiration  of  the  time 
agreed  upon.  Failure  of  the  pur- 
chaser to  pay  or  tender,  on  or  before 
the  expiration  of  the  time  limited,  the 
sum  provided  for  an  extension  agree- 


ment, was  held  to  operate  to  defeat 
the  purchaser's  claim  to  an  extension 
in  Hartley  v.  Neaves  (1915)  117  Va. 
219,  84  S.  E.  97,  under  a  contract  giv- 
ing the  purchaser  additional  time, 
"upon  the  payment  of  ^15  a  year  for 
the  said  additional  time."  According 
to  the  court,  the  purchaser  can  se- 
cure the  privilege  of  removing  the  tim- 
ber after  the  first  period  fixed,  only  by 
notice  given  to  the  landowners  of  their 
intention  to  exercise  that  privilege, 
and  paying  or  tendering  the  stipulated 
amount  required  to  be  paid  for  the  ex- 
tension on  or  before  the  expiration  of 
the  first-named  period  granted  in  the 
contract,  and  this  conclusion  is  ap- 
proved and  followed  in  Blackstone 
Mfg.  Co.  V.  Allen  (1915)  117  Va.  452, 
86  S.  E.  668.  The  failure  of  the  pur- 
chaser of  timber  to  tender  the  amount 
agreed  before  the  expiration  of  the 
time  agreed  upon,  under  a  contract 
providing  that  if  the  purchaser  does 
not  enter  upon  the  land  to  cut  or  re- 
move the  timber  within  the  time 
limited,  then  it  shall  pay  to  the  land- 
owners, their  heirs  or  assigns,  the  in- 
terest on  the  purchase  money  in  ad- 
vance, at  a  stipulated  rate  per  annum, 
and  that  the  time  shall  be  extended 
for  and  during  the  period  of  five  years 
thereafter,  results  in  a  termination  of 
the  rights  of  the  purchaser.  Granville 
Lumber  Co.  v.  Atkinson  (1916)  234 
Fed.  424.  Notice  of  desire  for  exten- 
sion and  tender  of  interest  are  held 
necessary  in  Bateman  v.  Kramer  Lum- 
ber Co.  (1911)  154  N.  C.  248,  34  L.R.A. 
(N.S.)  615,  7  S.  E.  474,  before  expira- 
tion of  the  time  specified  in  a  deed  of 
standing  timber,  to  be  removed  with- 
in a  specified  time,  which  provides 
that  in  the  event  the  grantee  does  noi 
get  it  all  off  in  time,  he  shall  have 
one  year's  time  in  which  to  remove  the 
same,  by  paying  interest  on  the  pur- 
chase money.  That  the  landowner 
must  be  notified,  and  the  timber  owner 
pay  or  tender  the  stipulated  amount, 
on  or  before  the  expiration  of  the  first 
period  granted  for  the  purpose  of  re- 
moval of  the  timber,  is  held  also  in 
Rountree  v.  Cohn-Bock  Co.  (1912)  158 
N.  C.  153,  73  S.  E.  796,  under  a  con- 
tract giving  the  purchaser  five  years 
to  remove,  and  providing  that,  should 
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the  purchasers  "be  unable  to  remove 
said  timber  within  the  time  above  spec- 
ified, they  shall  have  further  time  to 
remove  said  timber  as  they  may  re- 
quire, not  exceeding  three  years,  upon 
payment  to  said  parties  of  the  first 
part  of  a  sum  equal  to  6  per  cent  per 
annum,  for  the  additional  three  years 
of  time  required,  on  the  purchase 
price  as  above  stated."  That  the  sum 
required  in  an  extension  agreement 
providing  that  the  purchaser  might 
have  an  extension  of  the  time,  by  pay- 
ing annually,  on  the  1st  day  of  Jan- 
uary of  each  year,  a  stated  sum,  must 
be  made  not  later  than  the  time  stip- 
ulated, is  held,  also,  in  Williams  v. 
John  L.  Roper  Lumber  Co.  (1917)  174 
N.  C.  229,  93  S.  E.  741,  In  the  event 
of  failure  to  make  the  payment  by 
the  time  required,  the  right  of  the 
purchaser  in  the  timber  ceases. 

A  provision  in  a  contract  of  sale  of 
timber  that  if  the  purchaser  has  not 
removed  the  timber  at  the  end  of  the 
time  stipulated,  "then,  by  payment  of 
6  per  cent  per  annum  upon  the  said 
purchase  price  within  the  next  ten 
years,  or  till  said  timber  has  been  re- 
moved, they  can  have  and  may  take 
ten  years  longer  to  remove  said  tim- 
ber," was  held  to  require  a  payment  of 
the  interest  by  the  year;  failure  to 
make  the  yearly  payment  was  held  to 
forfeit  the  right  of  the  purchaser. 
Matheson  v.  Marion  County  Lumber 
Co.  (1913)  95  S.  C.  352,  78  S.  E.  970. 

Some  extension  contracts  expressly 
provide  for  payment  in  advance. 
A  tender  of  interest  before  expira- 
tion of  the  time  limited  is  re- 
quired under  a  contract  giving 
the  party  such  additional  time 
as  he  may  desire,  upon  the  payment 
each  year,  in  advance,  of  interest  on 
the  purchase  money.  Powers  v.  An- 
gola Lumber  Co.  (1911)  154  N.  C.  405, 
70  S.  E.  629.  Under  an  extension 
agreement  providing  for  the  payment 
of  a  certain  sum  of  money  annually  in 
advance,  and  providing  further  that 
the  purchaser  of  timber  might  at  any 
time  surrender  his  rights  under  the 
€xtension  agreement,  and  that  "a  fail- 
ure to  pay  the  ?250  per  annum,  as 
above  provided,  shall  be  deemed  such 
surrender,    and    the    rights    of    the 


grantee  herein  shall  at  once  cease  and 
determine,"  the  rights  are  forfeited 
upon  failure  to  make  the  payments  in 
advance  as  required,  and  cannot  be 
reinstated  without  the  consent  of  the 
landowner,  by  a- subsequent  tender  of 
the  amount.  Hill  v.  £.  P.  Burton  Lum- 
ber Co.  (1911)  90  S.  C.  176,  72  S.  E. 
1085. 

The  landowner  is  not  entitled  to 
have  from  the  timber  owner,  in  ad- 
vance of  the  payment  of  the  extension 
money,  formal  and  explicit  notice  that 
it  was  to  be  paid,  to  secure  an  exten- 
sion in  time  of  the  right  to  cut.  Beau- 
fort County  Lumber  Co.  ▼.  Johnson 
(1917)  107  S.  C.  147,  92  S.  E.  271; 
Bethea  v.  Beaufort  County  Lumber 
Co.  (1918)  111  S.  C.  97,  96  S.  E.  717. 

In  Bangert  v.  John  L.  Roper  Lumber 
Co.  (1915)  169  N.  C.  628,  86  S.  E.  516, 
under  a  contract  providing  for  an  ex- 
tension "from  year  to  year,  for  a  peri- 
od of  five  years,  said  extension  to  be 
made  yearly  upon  the  request  of  the 
parties  of  the  second  part,  the  said 
parties  of  the  second  part  to  pay  to  the 
party  of  the  first  part,  upon  each  year- 
ly extension  of  said  time,  the  sum  of 
$25,"  it  was  held,  where  the  purchaser 
gave  notice  before  the  expiration  of 
the  original  period  that  he  would  take 
the  entire  five  years'  extension,  and 
tendered  the  amount  for  the  full  time, 
and,  upon  refusal  of  the  same  by  the 
landowner,  paid  the  yearly  sum,  and 
continued  to  give  notice  and  pay  the 
yearly  sum  until  the  last  year,  when, 
after  having  notified  the  landowner  in 
due  time  of  his  desire  for  the  exten- 
sion, he  omitted  to  tender  the  last 
payment  until  four  days  after  that 
year  had  expired,  that  the  purchaser 
was  not  in  default  The  court  does 
not  disapprove  of  the  foregoing  cases, 
but  treats  the  original  notice  and  ten- 
der of  the  whole  amount  as  a  com- 
pliance with  the  contract.  The  court 
says:  "It  was  the  defendant's  priv- 
ilege, under  the  contract,  to  exercise 
its  right  in  January,  1911,  before  the 
ten  years  expired,  and  to  notify  plain- 
tiff that  it  would  avail  itself  of  the  en- 
tire period  of  five  years'  extension,  and 
to  tender  the  money.  When  defendant 
did  so,  it  performed  every  requirement 
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and  condition  of  the  contract  upon  its 

part." 

It  has  been  held  that  a  grantor  who 
has  reserved  "all  the  pine  trees  or 
pine  timber  thereon  standing,  and  to 
stand  and  grow  thereon  for  the  term 
of  ten  years  .  .  .  and  longer,  by 
paying  .  .  .  $10  per  year  after  the 
expiration  of  the  ten  years  aforesaid," 
loses  his  right  to  the  trees  by  failure 
for  more  than  a  year  after  the  ex- 
piration of  the  ten  years,  to  offer  to 
make  the  payment  stipulated.  Perkins 
T.  Stockwell  (1881)  131  Mass.  629. 

Other  cases  hold  that  the  nonper- 
formance of  the  agreements  mentioned 
does  not  result  in  the  reversion  of  the 
title  to  the  timber.  Peterson  v.  Gibbs 
(1905)  147  Cal.  1,  109  Am.  St.  Rep. 
107,  81  Pac  121;  Gibbs  v.  Peterson 
(1912)  163  Cal.  758,  127  Pac.  62; 
Ciapusci  v.  Clark  (1909)  12  CaL  App. 
44, 106  Pac.  436.  Thus,  a  contract  giv- 
ing the  purchaser  of  timber  ten  years 
in  which  to  remove  the  same,  and  con- 
taining the  further  provision  that,  if 
not  removed  within  ten  years,  the  pur- 
chaser would  pay  a  yearly  rental  to 
the  owners  of  the  land,  together  with 
a  provision  for  the  payment  by  the 
purchaser  of  one  half  of  all  taxes 
that  may  be  levied  apon  the  land,  from 
the  date  of  the  agreement  until  all  of 
the  timber  has  been  removed,  gives  the 
purchaser  a  period  beyond  the  ten 
years  in  which  'to  remove  the  timber. 
Peterson  v.  Gibbs  (Cal.)  supra.  The 
fact  that  the  purchaser  had  failed  to 
pay  the  taxes  was  held  not  to  forfeit 
his  right  and  title  to  the  timber, 
where  no  demand  for  reinbursement 
had  ever  been  made  by  the  landowner, 
who  had  paid  the  taxes.  Gibbs  v.  Peter- 
son (1912)  163  Cal.  758,  127  Pac.  62. 
In  Ciapusci  v.  Clark  (Cal.)  supra,  tim- 
ber was  sold  by  the  owner  of  the  real 
estate,  who  gave  the  purchaser  four 
yean  to  take  the  timber  off,  with  the 
privilege  of  a  longer  time  by  paying 
the  sum  of  $5  per  year  rent  in  ad- 
vance, for  a  time  not  to  exceed  ten 
years  from  date  of  the  agreement.  At 
the  expiration  of  the  four  years,  the 
purchaser  made  some  attempt  to  make 
the  payment,  but,  because  of  the  death 
of  the  owner  of  the  land  and  the 
change  of  title,  he  was  not  successful 


in  doing  so,  and  it  was  claimed  that 
the  title  to  the  timber  was  forfeited 
by  his  failure.  In  denying  this  con- 
tention. The  court  said:  "It  is  not  rea- 
sonable to  suppose  that  so  important 
a  privilege  as  that  of  the  right  to  re- 
move the  timber,  which  had  been  fully 
paid  for,  should  depend  upon  so 
trifling  a  circumstance  as  the  prompt 
payment  of  $6  per  annum.  There  is 
nothing  in  the  nature  of  the  trans- 
action to  suggest  that  consequences 
so  serious  were  intended  to  be  imposed 
by  such  failure,  or  that  a  forfeiture 
of  all  rights  was  to  follow.  .  .  . 
We  see  no  reason  why  we  may  not  in- 
terpret the  provision  to  mean  that  the 
buyer  was  to  pay  $5  per  annum  in 
advance,  as  rent  for  the  privilege  of 
cutting  timber  after  four  years,  and 
before  the  expiration  of  ten  years.  As 
this  was  a  covenant  apart  from  the 
sale  of  the  timber,  and  not  a  condition 
upon  which  the  sale  depended,  we  are 
led  to  the  safe  conclusion  that  non- 
payment at  the  appointed  hour  cannot, 
alone,  work  a  forfeiture  of  all  rights 
under  the  contract."  It  was  held  in 
Gotham  v.  Wachsmuth  Lumber  Co. 
(1914)  156  Wis.  442,  146  N.  W.  605, 
that  an  extension  agreement  between 
the  parties,  giving  to  the  purchaser 
of  the  timber  the  option  to  extend  it 
from  year  to  year,  might  be  exercised 
by  the  purchaser  after  the  expiration 
of  the  time  limit.  Eleven  days  after 
the  expiration  was  held  a  reasonable 
time  within  which  to  exercise  the  op- 
tion. 

Under  a  contract  providing  that,  if 
the  purchaser  of  the  timber  shall  fail 
to  cut  and  remove  it  within  a  stated 
period,  the  purchaser  shall  pay  all 
taxes  assessed  against  such  lands 
thereafter  until  such  timber  is  cut, 
and  providing  further  that  the  failure 
of  the  purchaser  to  pay  the  taxes, 
when  legally  called  on  and  reasonable 
notice  given,  should  render  the  pur- 
chaser legally  indebted  unto  the  vend- 
or for  the  full  amount  of  the  taxes, 
with  the  proviso  that  at  any  time  the 
purchaser  may  avoid  the  payment  of 
the  taxes  by  renouncing  any  and  all 
interest  that  it  may  have  in  said  lands, 
or  the  timber  thereon,  when  the  same 
shall  revert  to  the  vendor,  the  timber 
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does  not  revert  to  the  vendor  upon  the 
expiration  of  the  time  stated.  Under 
such  a  contract  the  purchaser  has  an 
indefinite  time  in  which  to  remove  the 
timber,  but  under  the  Louisiana  doc- 
trine the  owner  of  the  land  has  the 
right,  after  the  expiration  of  the  time 
limited,  to  apply  to  the  court  for  the 
purpose  of  fixing  a  reasonable  time 
within  which  the  timber  shall  be  cut. 
Franks  v.  Davis  Bros.  Lumber  Co. 
(1920)  146  La.  803,  84  So.  101. 

A  purchaser  of  timber  who  has  a 
stated  time  within  which  to  remove 
the  same,  with  a  provision  that,  if  he 
desires  to  have  the  trees  stand  on  the 
land  for  a  longer  period,  he  may  do  so, 
subject  to  the  right  of  the  landowner 
to  deaden  trees  on  land  he  desires  to 
clear,  does  not  lose  title  to  the  trees 
by  failure  to  remove  within  the  time 
first  stated.  Shepherd  v.  Bank  of  Mont- 
real (1918)  156  Ky.  495, 161  S.  W.  214. 

The  purchaser  of  timber  under  a 
contract  by  which  he  is  given  "as  long 
as  he  wishes"  to  cut  the  same,  pro- 
vided he  pays  the  taxes  on  the  land, 
does  not  forfeit  his  rights  to  the  tim- 
ber by  failure  to  pay  the  taxes  before 
they  have  become  delinquent;  at  least, 
where  no  demand  that  he  pay  them 
has  been  made  by  the  grantor. 
Mathews  v.  Mulvey  (1888)  38  Minn. 
342,  37  N.  W.  794. 

Special  circumstances  or  special 
provisions  in  contracts  may  modify  the 
above  general  theories.  In  Taylor  v. 
Munger  (1915)  169  N.  C.  727,  86  S.  E. 
626,  where  a  contract  which  expired 
January  14  provided  for  the  payment 
of  the  extension  money  on  the  first 
Monday  in  February  of  each  year,  and 
at  the  office  of  the  purchaser,  the  pur- 
chaser, who  was  ready  and  able  to 
make  payment  on  February  1st,  was 
held  not  to  have  lost  his  rights  by 
reason  of  his  failure  to  notify  the 
landowner  of  his  desire  for  an  ex- 
tension, and  tender  him  the  money. 
No  notice  was  provided  for  by  the  con- 
tract, and  the  court  holds  that  the  ex- 
tension is  in  effect.  The  contract  pro- 
vides the  time  and  place  of  payment, 
and  it  is  held  the  landowner's  duty 
there  to  demand  it. 

Where  the  extension  money  is  not 
paid   or  tendered   because   the   pur- 


chaser of  the  timber  was  led  to  believe 
by  the  conduct  of  the  landowner  that 
it  would  not  be  exacted,  the  landowner 
cannot  treat  the  failure  to  make  the 
payment  as  a  forfeiture,  and  recover 
the  value  of  timber  thereafter  taken 
off  the  land.  Cromartie  v.  Virginia- 
Carolina  Lumber  Co.  (1917)  173  N.  C 
712, 91 S.  E.  945. 

The  purchaser  is  generally  held  en- 
titled to  yearly  extensions.  Thus,  the 
grantee  of  timber  under  a  contract 
which  provides  for  an  extension  upon 
"payment  of  interest  upon  the  pur- 
chase price  hereinbefore  stated 
($1,400),  at  6  per  cent  per  annum,  pay- 
able at  the  end  of  each  calendar  year, 
such  additional  period  as  may  be  de- 
sired, not  exceeding  ten  years,"  is  en- 
titled to  yearly  extensions.  Bethea  v. 
Beaufort  County  Lumber  Co.  (1918) 
111  S.  C.  97,  96  S.  E.  717.  Under  a 
provision  as  to  the  extension  that  "this 
contract  may  be  extended  for  the  term 
of  ten  years  upon  the  payment  to  me 
of  the  sum  of  10  cents  per  acre  per 
annum,"  the  purchaser  is  entitled  to 
extend  it  yearly ;  he  is  not  required  to 
accept  the  full  extension  of  ten  years. 
Adams  v.  Fidelity  Lumber  Co.  (1918) 

—  Tex.  Civ.  App.  — ,  201  S.  W.  1034. 

-  It  is  not  essential  that  the  purchaser 
begin  operation  within  the  original 
period.  Thus,  under  a  sale  and  con- 
veyance of  timber,  by  the  terms  of 
which  the  purchaser  was  to  have  a 
stated  period  in  which  to  cut  and  re- 
move the  timber  from  the  land,  and 
which  provided  that  in  case  the  timber 
was  not  cut  and  removed  before  the 
expiration  of  the  period,  then  the  pur- 
chaser should  have  such  additional 
time  as  might  be  desired  for  cutting 
and  removing  the  timber  upon  certain 
conditions,  the  purchaser  was  held  en- 
titled to  the  extension,  although  he 
had  not  commenced  to  cut  or  remove 
the  timber  within  the  first  period. 
Crown  Orchard  Co.  v.  Dennis  (1915) 
144  C.  C.  A.  62,  229  Fed.  652.  Under 
a  timber  deed  giving  to  the  grantee  a 
stipulated  period  in  which  to  cut  and 
remove  the  timber,  and  providing  that, 
in  case  the  timber  is  not  cut  and  re- 
moved before  the  expiration  of  the 
time  limited,  the  grantee  shall  have 
such  additional  time  as  it  or  they  may 
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desire,  but  in  the  last-mentioned  event, 
the  grantee  shall,  during  the  extended 
period,  pay  interest  on  the  original 
purchase  price  year  by  year  in  ad- 
vance, at  the  rate  of  6  per  cent  per 
annum,  it  is  not  necessary  that  the 
grantee  begin  the  cutting  and  removal 
of  the  timber  within  the  first-men- 
tioned period.  It  is  entitled  to  an  ex- 
tension, although  it  has  not  so  com- 
menced. Midland  Timber  Co.  v.  J.  F. 
Prettyman  &  Sons  (1913)  97  S.  C.  247, 
81  S.  E.  484.  A  contract  giving  the 
pnthaser  of  timber  four  years  to  cut, 
haul,  and  remove  the  same,  and,  if 
longer  time  was  required,  granting 
the  right  upon  certain  conditions,  the 
extension  not  to  exceed  two  years,  was 
held  to  entitle  the  purchaser  to  com- 
mence operations  within  the  two  years' 
ertension,  and  not  to  require  him  to 
commence  operations  within  the  peri- 
od of  four  years,  in  Norfolk  Lumber 
Co.  V.  Smith  (1909)  150  N.  C  253,  63 
S.  E.  954,  reversing  upon  rehearing 
the  decision  in  (1907)  146  N.  C.  158, 
39  S.  E.  548. 

A  contract  that  has  been  before  the 
courts  of  Arkansas  a  number  of  times 
provides  that  the  purchaser  shall  cut 
and  remove  the  timber  as  expeditious- 
ly as  possible,  and,  unless  it  shall  be 
removed  within  a  stated  number  of 
years,  that  the  purchaser  shall  pay 
taxes  accruing  on  the  land  there- 
after. It  has  uniformly  been  held 
that  the  purchaser  has  not,  in 
all  events,  the  time  stated  in 
^ich  to  remove  the  timber, 
that  he  must  proceed  expeditiously, 
and  that,  if  he  has  done  so,  he  may 
have  a  reasonable  time  beyond  that 
stipulated.  Earl  v.  Harris  (1911)  99 
Ark.  112, 137  S.  W.  806;  Yelvington  v. 
Short  (1914)  111  Ark.  253,  163  S.  W. 
522;  Newton  v.  Warren  Vehicle  Stock 
Co.  (1915)  116  Ark.  393, 173  S.  W.  819; 
Burbridge  v.  Arkansas  Lumber  Co. 
(1915)  118  Ark.  94,  178  S.  W.  304; 
Louis  Werner  Sawmill  Co.  v.  Sessoms 

(1915)  120  Ark.  105,  179  S.  W.  185; 
Rowland    v.    Arkansas    Lumber    Co. 

(1916)  124  Ark.  180,  186  S.  W.  821; 
Polzin  V.  Beene  (1916)  126  Ark.  46, 
189  S.  W.  654. 

Bat  where  the  parties  wrote  into 
such  a  contract  a  provision  that  the 


timber  was  to  be  moved  off  the  land 
in  the  time  stipulated,  or,  if  not,  that 
it  should  fall  back  to  the  vendor,  it 
has  been  held  that  the  purchaser  has 
the  full  time  in  which  to  remove  the 
timber.  Lawless  v.  Caddo  River  Lum- 
ber Ck).  (1920)  145  Ark.  132,  223  S.  W. 
395.  Apparently  it  is  the  idea  of  the 
court  that  the  purchaser  has  a  reason- 
able time  after  the  expiration  of  the 
time  stipulated.  The  court  says :  "We 
think  it  was  not  the  intention  of  the 
parties,  in  inserting  the  written  clause 
of  the  deed,  to  entirely  eliminate  the 
expeditious  clause  appearing  in  the 
habendum  of  the  deed,  but  to  postpone 
its  operation  for  a  period  of  twelve 
years,  by  providing  that  there  should 
be  no  reversion,  or  'falling  back,'  as 
the  parties  expressed  it,  until  the  ex- 
piration of  that  time."  The  timber  in- 
volved in  this  case  was  removed,  how- 
ever, before  the  expiration  of  the  time 
stipulated,  so  no  question  arose  as  to 
the  rights  after  that  time. 

The  contract  in  Earl  v.  Harris 
(Ark.)  supra,  fixed  five  years  for  re- 
moval, while  that  involved  in  Yelving- 
ton V.  Short  (1915)  111  Ark.  253,  168 
S.  W.  622,  fixed  two  years.  Another 
contract  of  the  same  kind,  which  spec- 
ified ten  years  in  which  the  removal 
was  to  be  effected,  was  involved  in 
Newton  v.  Warren  Vehicle  Stock  (3o. 
(1916)  116  Axk.  393.  173  S.  W.  819. 
wherein  the  court  follows  Earl  v. 
Harris  and  Yelvington  v.  Short,  and 
says:  "Upon  the  authority  of  those 
two  cases  we  must  hold  that  the  con- 
tract in  suit  did  not  give  absolutely, 
and  at  all  events,  any  definite  time  for 
the  removal  of  the  timber.  The  pur- 
pose of  this  contract  was  to  require 
the  timber  to  be  removed  expeditious- 
ly, and  sufficient  time  for  that  purpose 
was  given.  This  might  exceed  ten 
years,  or  it  might  not  require  that 
length  of  time,  but  the  right  to  cut 
and  remove  the  timber  expired  when 
a  reasonable  time  had  been  given  for 
its  expeditious  removal."  The  eon- 
tract  in  the  Newton  Case  provided: 
"The  party  of  the  second  part  shall 
cut  and  remove  such  timber  as  ex- 
peditiously as  possible,  and  it  is 
agreed  that,  unless  it  shall  have  re- 
moved all  the  same  within  a  period  of 
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ten  years  from  the  date  hereof,  it 
shall  be  responsible  for,  and  pay  to 
the  first  party,"  the  taxes  assessed 
against  the  land  thereafter.  In  Bur- 
bridge  V.  Arkansas  Lumber  Co.  (1915) 
118  Ark.  94,  178  S.  W.  804,  the  timber 
deed  contained  a  clause  not  found  in 
the  other  cases,  to  the  effect  that  "the 
grantor,  whenever  the  timber  from  the 
land  shall  have  been  removed,  should 
enter  into  full  possession  of  the  land 
at  once,  whether  the  time  for  such 
removal  be  expired  or  not."  The  court 
says  that  this  clause  means  something, 
and  indicates  that  it  was  contemplated 
that  the  timber  might  be  removed  be- 
fore the  period  mentioned  expired. 

A  purchaser  who  had  failed  for 
about  three  years  to  take  any  steps 
towards  cutting  and  removing  timber 
was  held  not  to  have  proceeded  ex- 
peditiously, and  to  have  forfeited  his 
right,  in  Polzin  v.  Beene  (1916)  126 
Ark.  46,  189  S.  W.  654,  where  the  tim- 
ber was  5i  or  6  miles  from  the  main 
line  of  a  railroad,  there  had  been 
other  timber  in  the  same  neighborhood 
cut  and  sold  in  the  market,  there  was 
a  sawmill  situated  in  the  neighbor- 
hood, and  the  amount  was  such  that  it 
could  have  been  easily  removed  in  a 
little  over  a  year. 

Inconvenience,  or  the  cost  of  com- 
pliance with  the  contract,  or  other 
like  things  cannot  excuse  a  party  from 
the  performance  of  his  undertaking. 
Polzin  V.  Beene  (Ark.)  supra. 

A  contract  similar  to  that  involved 
in  the  Arkansas  case  first  above  cited 
was  before  the  supreme  court  of 
Louisiana,  in  Savage  v.  Wyatt  Lumber 
Co.  (1914)  134  La.  627,  64  So,  491. 
The  owner  of  the  land  did  not,  how- 
ever, it  seems,  in  this  case,  urge  that 
the  contract  terminated  before  the 
time  stipulated,  but  did  urge  that  it 
terminated  with  the  time  stipulated. 
The  court  denied  this  contention,  but 
fixed  a  short  time  from  the  date  of 
the  judgment  within  which  the  pur- 
chaser might  remove  the  trees. 

In  Woods  V.  Union  Sawmill  Co. 
(1918)  142  La.  554,  77  So.  280,  where 
the  purchaser  under  such  a  contract 
made  no  attempt  to  sell  and  remove 
the  timber  within  the  time  stated,  but 
at  its  expiration  promptly  paid  the 


taxes  on  the  land  for  eaeh  <rf  two 
years,  and  then  began  selling  the  tim- 
ber, whereupon  the  landowner  im- 
mediately sued  for  annulment  of  the 
contract  and  for  forfeiture  of  the  title 
to  the  timber,  and  by  injunction  stop- 
ped the  cutting  and  removal,  the  court 
held  that  the  owner's  remedy  was  not 
to  prevent  the  purchaser  from  taking 
away  the  timber  at  the  expiration  of 
the  term  stated  in  the  contract,  but  to 
demand  that  it  be  removed  from  the 
land,  and,  if  necessary,  to  sue  to  nave 
the  time  limit  for  the  seiMng  and  re- 
moval of  the  timber  fixed  by  judgment 
of  court.  In  this  case  the  court  held 
it  not  necessary  to  decide  whether  the 
purchaser  complied  with  that  clause 
of  the  contract  requiring  the  grantee 
to  cut  and  remove  the  timber  as  ex- 
peditiously as  possible,  since,  if  there 
was  a  violation  of  the  contract  in  this 
respect,  it  was  only  a  passive  viola- 
tion, and  no  demand  was  made  that 
the  purchaser  cut  and  remove  the  tim- 
ber from  the  land,  and  that,  without 
having  made  demand  for  '  perform- 
ance of  the  contract,  the  owner  had 
no  right  to  demand  that  it  be  rescinded 
for  nonperfoimance,  or  for  a  passive 
violation. 

A  contract  of  sale  of  timber  to  be 
removed  within  a  stated  time,  with 
the  privilege  of  another  year  "if  need- 
ed to  remove  timber,"  gives  to  the 
purchaser  an  additional  year  to  re- 
move timber  from  such  portion  of  the 
land  as  could  not  be  converiiently  lum- 
bered within  the  first  period  named. 
Oconto  Co.  v.  Lundquist  (1899)  119 
Mich.  264,  77  N.  W.  950.  A  showing 
of  diligence  was  regarded  as  necessary 
in  order  to  entitle  the  purchaser  to 
the  additional  time,  but  it  is  held  that 
the  showing  of  diligence  in  this  case 
was  sufficient. 

Under  a  contract  conveying  timber 
with  a  term  of  two  years  for  removal, 
"or  such  time  as  may  be  necessary  for 
the  removal  of  said  timber,  not  exceed- 
ing five  years,"  the  purcliaser  of  the 
timber  has  five  years  in  which  to  re- 
move, where  he  has  exercised  all  pos- 
sible diligence  in  beginning  and  pros- 
ecuting the  work,  and  was  unable  to 
cut  and  remove  all  the  timber  during 
the  two-year  term.     Hudnell  v.  East 
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Carolina  Lumber  Co.  (1920)  180  N.  C. 
48,  103  S.  S.  893. 

Under  a  contract  requiring  the  pur- 
chaser to  cut  the  timber  the  first  win- 
ter, "if  possible,"  what  remained  un- 
cut to  be  cut  the  following  winter,  the 
purchaser  does  not,  in  all  events,  have 
tite  second  winter  to  cut,  but,  where 
conditions  over  which  he  had  no  con- 
trol were  such  as  to  prevent  his  com- 
pletion of  the  cutting  the  first  winter, 
he  may  finish  the  second.  Brown  v. 
Bishop  <1909)  106  Me.  272,  74  Atl. 
724. 

Undw  a  provision  in  a  deed  con- 
veying land,  namely,  "excepting  and 
reserving  .  .  .  unto  the  party  of 
the  first  part,  its  successors  and  as- 
signs, the  timber  on  said  lands  and  the 
right  of  ratry  thereon,  for  the  purpose 
of  felling,  cutting,  and  removing  the 
timber,  i  < .  .  during  the  life  of  the 
milling  plant  now  being  operated  by 
the  party  of  the  first  part,  .  .  .  but 
in  any  event  for  a  period  not  exceed- 
ing twenty-five  (25)  years  from  De- 
cember 80,  1909,"  the  right  of  the 
grantor  to  the  timber  does  not  ter- 
minate upon  the  discontinuance  of  the 
milling  plant  specifically  referred  to, 
where  It  does  not  appear  that  the 
grantor  does  not  intend  to  utilize  the 
timber  as  contiemplated  by  the  parties 
to  the  reservation,  or  that  he  has  un- 
reasonably delayed  the  removal  of  the 
timber  so  as  to  prejudice  the  rights 
of  the  purchaser  of  the  land  for  the 
purpose  of  sale  in  small  parcels,  main- 
ly to  nonresidents,  as  was  contem- 
plated when  the  reservation  of  the  tim- 
ber was  made.  West  v.  Walling 
(1919)  77  Fla.  789,  82  So.  696. 

ft.  By  operation  of  law. 

Some  cases  have  given  a  reasonable 
time  after  the  time  specified,  in  case 
the  removal  is  interfered  with  by  act 
of  God,  or  act  of  the  seller,  or  by  some 
unforeseen  casualty  or  misfortune 
over  which  the  purchaser  had  no  con- 
trol. Ford  Lumber  &  Mfg.  Co.  v.  Cress 
(1909)  132  Ky.  317,  116  S.  W.  710; 
Harrell  v.  Danks  (1912)  151  Ky.  71, 
161  S.  W.  18;  Wright  v.  Cline  (1916) 
172  Ky.  514, 189  S.  W.  425.  But  in  the 
absence  of  some  such  cause  the  con- 
tact will  be  enforced.    The  court,  in 


Taylor  Brown  Timber  Co.  v.  Wolf 
Creek  Coal  Co.  82  Ky.  L.  Rep.  1015, 
107  S.  W.  783,  says :  "A  different  rule 
might  be  applied  in  a  case  where  it 
was  shown  that  great  injustice  might 
be  done  by  strict  enforcement  of  the 
letter  of  the  contract,  as  where  it  ap- 
peared that  the  vendee,  by  accident, 
casualty,  misfortune,  or  other  cause 
that  would  appeal  to  the  chancellor  or 
the  court,  was  prevented  from  com- 
pleting the  contract  within  the  time." 

An  extension  of  time  will  not  be 
granted  because  of  the  fact  that  the 
landowner  may  have  suffered  no  in- 
jury from  the  failure  to  remove  within 
the  time  stipulated.  Monroe  v.  Bowen 
(1873)  26  Mich.  523. 

A  purchaser  of  timber  in  May,  to  be 
removed  within  one  year,  who  has  de- 
layed the  commencement  of  cutting 
operations  until  August,  and  the  baulk- 
ing of  the  timber  until  November,  can- 
not, because  of  the  bad  weather  en- 
suing thereafter,  claim  to  have  the 
time  extended  on  the  ground  that  its 
removal  was  prevented  by  act  of  God, 
or  unforeseen  misfortune,  or  casualty 
over  which  he  had  no  control.  Harrell 
V.  Danks  (1912)  151  Ky.  71,  151  S.  W. 
18. 

The  act  of  the  landowner  in  prevent- 
ing a  removal  within  the  time  limited 
has  sometimes  resulted  in  an  exten- 
sion of  time.  A  reasonable  time  be- 
yond the  time  fixed  was  granted  in 
Wright  V.  Cline  (Ky.)  supra,  where  the 
purchaser  failed  to  remove  the  treas, 
in  reliance  upon  an  oral  agreement  of 
the  owner  of  the  land,  entered  into 
by  the  owner  with  the  purpose  of  per- 
petrating a  fraud  upon  the  purchaser, 
and  thereby  preventing  him  from  cut- 
ting and  removing  the  trees  before  the 
expiration  of  the  time  limited.  Where 
the  landowner  is  interfering  with  the 
purchaser's  operation,  time  does  not 
run  against  his  rights  until  the  inter- 
ference is  removed.  Cooksey  v.  Hart- 
zell  (1915)  120  Ark.  813,  179  S.  W. 
506.  Where  pine  timber  and  cedar 
timber  are  situated  on  the  same  land, 
and  the  owner  of  the  cedar  timber, 
who  is  cutting  the  pine  timber  for  an- 
other person,  sells  the  cedar  timber 
to  one,  and  in  the  contract  stipulates 
that  it  shall  be  removed  by  a  stated 
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time,  but  that  it  shall  not  be  removed 
ahead  of  the  pine  timber,  the  pur- 
chaser of  the  cedar  timber  does  not 
lose  title  to  so  much  thereof  as  is  not 
cut  by  reason  of  the  failure  of  the 
vendor  to  cut  the  pine.  Small  v. 
Robarge  (1903)  132  Mich.  356,  93  N. 
W.  874, 

Where  the  parties  were  involved  in 
litigation,  a  further  reasonable  time 
was  given  in  Kimsey  v.  Posey  (1912) 
148  Ky.  54,  145  S.  W.  1121.  Time 
ijrhich  is  lost  to  the  purchasers  by  rea- 
son of  an  injunction  instituted  by  the 
landowner  must  be  excluded  from  a 
time  fixed  as  reasonable.  ■  Carson  v. 
Three  States  Lumber  Co.  (1902)  108 
Tenn.  681,  69  S.  W.  320.  Where  a  con- 
tract of  sale  of  timber  was  adjudged 
invalid  by  the  lower  court,  and  subse- 
quently, and  after  the  expiration  of 
the  time  limited,  was  reversed  upon 
appeal,  the  purchaser  should  have  an 
extension  equal  to  the  time  between 
the  date  of  the  decree  of  the  lower 
court  and  the  date  of  the  expiration  of 
the  contract.  Colvin  v.  Clark  (1918) 
101  Wash.  100,  172  Pac.  214. 

Extension  has  been  refused  where 
the  grantor  of  land,  who  reserved 
timber  to  be  removed  in  a  cer- 
tain time,  has  been  interfered 
with  in  his  removal  by  an  at- 
tachment action  brought  by  a  third 
party.  Monroe  v.  Bowen  (1873)  26 
Mich.  523.  The  court  says:  "Now  if 
the  defendants  [landowners],  by  any 
combination  with  the  plaintiff  in  the 
attachment,  were  even  in  part  respon- 
sible for  its  institution,  especially  if 
by  any  concert  they  had  procured  it 
to  be  set  on  foot  or  prosecuted  for 
the  purpose  of  depriving  the  plaintiff 
of  the  opportunity  of  removal  until  the 
period  fixed  by  the  condition  had  ex- 
pired, this  would  have  been  their  own 
wrongful  act;  and  a  breach  of  the 
condition  produced  by  their  own 
wrongful  act,  and  against  the  will  of 
the  plaintiff,  would  be  no  breach  as  to 
him  and  of  no  avail  to  the  defendants ; 
and  the  plaintiff  in  such  case  would 
have  been  allowed  a  reasonable  time, 
after  the  obstacle  thus  wrongfully 
thrown  in  his  way  was  removed,  to 
•emove  the  timber.  But  nothing  of  this 
kind  is  alleged,  and  how  the  defendants 


are  to  be  prejudiced  by  the  act  of  a 
third    person,    whether    rightful    or 
wrongful,  in  bringing  the  attachment 
suit  against  the  plaintiff,  with  which 
they  have  had  no  concern  and  over 
which  they  could  exercise  no  control, 
is  not  easy  to  discover."     That  the 
owners  of  the  land  could  not  be  prej- 
udiced by  the  act  of  a  third  person  in 
bringing  an  attachment  against  the 
owner  of  the  timber  was  held  to  be 
true,  although  the  law  had  given  the 
owner  of  the  timber  no  means  of  get- 
ting  rid   of  the   attachment  till   the 
time  fixed  by  the  condition  had  ex- 
pired; but  it  is  pointed  out  that  he 
could  have  given  a  bond  and  relieved 
his  property  of  the  attachment.    The 
fact  that  he  was  prevented  from  avail- 
ing himself,  by  pecuniary  embarrass- 
ment arising  from  the  seizure  of  his 
property,  from  taking  advantage  of 
the  bond,  was  held  no  excuse,  and  the 
court  concludes:    "The  answer  to  this 
is  that,  as  the  defendants  had  nothing 
to  do  with  that  suit,  this  poverty  or 
inability  of  the  plaintiff  cannot  affect 
them  any  more  for  being  produced  by 
this  particular  cause,  than  if  it  had 
been  produced  in  any  other  way, — by 
the    loss    of    crops,    by    unfortunate 
speculations,  or  by  fire, — or  than  if 
the  plaintiff  had  inherited  his  poverty 
and  had  never  been  otherwise  than 
poor." 

An  owner  of  timber  who  was  inter- 
fered with  by  the  landowner,  so  that 
he  was  unable  to  cut  the  timber  with- 
in the  time  limited,  was  held  entitled 
to  recover  for  the  profits  of  all  tim- 
ber which  he  might  have  cut  and  re- 
moved within  the  time,  using  the 
means  then  at  hand  or  reasonably 
available  to  him,  in  Williams  v.  Par- 
sons (1914)  167  N.  C  529,  83  S.  E. 
914. 

The  purchaser  of  timber,  to  be  rer 
moved  within  a  stated  time,  will  not 
be  granted  an  extension  because  of 
the  fact  that  a  subsequent  purchaser 
of  the  land  notified  him  that  he,  the 
purchaser  of  the  land,  claimed  the 
timber,  and  that  he  would  hold  the 
purchaser  of  the  timber  liable  in  dam- 
ages if  he  cut  any  of  it.  Peshtigo 
Lumber  Co.  v.  Ellis  (1904)  122  Wis. 
433,  100  N.  W.  834.     The  court  says 
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that  "it  is  very  clear  that,  in  order  to 
justify  relief  on  this  ground,  it  must 
appear  that  the  defendant  by  physical 
force,  or  by  acts  legally  equivalent  to 
sach  force,  actually  prevented  the 
plaintiff  from  exercising  its  right." 

F.  Effect  of  fact  that  trees  have  Iteem.  cut 
or  tnanufaetured. 

*.  J>«etr<n«  that  title  does  not  revert. 

1.  In  general. 

Where  the  timber  is  cut  but  not  re- 
moved from  the  land  at  the  expiration 
of  the  time  limit,  the  courts  are  not 
agreed  as  to  the  status  thereafter.  It 
has  been  held,  in  jurisdictions  which 
adhere  to  the  general  theory  that  the 
purchaser  loses  his  rights  by  failure 
to  cut  and  remove  the  timber  within 
the  time  stipulated,  that  if  the  timber 
is  cut,  title  remains  in  the  purchaser, 
although  it  remains  on  the  land  at  the 
expiration  of  the  time  specified. 

Arkansas. — Indiana  &  A.  Lumber  & 
Mfg.  Co.  V.  Eldridge  (1909)  89  Ark. 
361, 116  S.  W,  1173  (contract  provided 
a  specified  time  for  the  "cutting  and 
removing"  of  the  timber) ;  Griffin  v. 
Anderson-Tully  Co.  (1909)  91  Ark. 
292,  134  Am.  St  Rep.  73,  121  S.  W. 
297  (contract  gave  a  specified  time 
"to  cut,  raft,  and  carry  away"). 

Georgia. — Jones  v.  Graham  (1913) 
141  Ga.  60,  80  S.  E.  7. 

Maine. — Erskine  v.  Savage  (1901) 
96  Me.  57,  51  Atl.  242  (reservation  in 
deed  with  right  of  entry  for  five  j'ears 
for  purpose  of  cutting  and  removing 
the  timber). 

Maryland. — Wimbrow  v.  Morris 
(1912)  118  Md.  91,  47  L.R.A.(N.S.) 
882,  84  Atl.  238  (were  to  cut  and  re- 
move within  the  time  limited). 

Michigan. — Hodges  v.  Buell  (1903) 
134  Mich.  162,  95  N.  W,  1078. 

Minnesota. — Alexander  v.  Bauer 
(1905)  94  Minn.  174,  102  N.  W.  387 
(purchaser  was  to  cut  and  remove). 

New  Hampshire. — Plumer  v.  Pres- 
cott  (1861)  43  N.  H.  277  (purchaser  of 
wood  and  timber  was  to  have  a  stated 
time  "to  take  it  off  in");  Town  v. 
Hazen  (1872)  51  N.  H.  596  (grantor 
reserved  wood  and  timber  "with  one 
year  to  remove  the  same"). 

Ohio.— Walcutt  v.   Treisch    (1910) 


82  Ohio  St.  263,  29  L.R.A.(N.S.)  554, 
92  N.  E.  428  (grantor  of  land  reserved 
timber  "with  the  privilege  of  going  on- 
to said  farm  and  removing  same"  with- 
in a  stated  time). 

Texas. — Broocks  v.  Moss  (1915)  — 
Tex.  Civ.  App.  — ,  175  S.  W.  791  (pur- 
chaser had  a  stipulated  time  to  "cut, 
fell,  and  remove"  the  timber). 

West  Virginia.— Null  v.  Elliott 
(1902)  52  W.  Va.  229,  43  S.  E.  173 
(obiter) ;  Keystone  Lumber  &  Min.  Co. 
V.  Brooks  (1909)  65  W.  Va.  512,  64  S. 
E.  614;  Knight  v.  Smith  (ldl9)  84 
W.  Va.  714,  100  S.  E.  504  ("limit  of 
time  for  taking  timber  off  of  ground 
is  two  years"). 

Wisconsin. — Hicks  v.  Smith  (1890) 
77  Wis.  146,  46  N.  W.  133  (logs  were 
"to  be  cut  and  removed"  within  the 
time  stated). 

Canada.  —  McGregor  v.  McNeil 
(1882)  32  U.  C.  C.  P.  538.  And  see 
cases  involving  special  contracts,  in- 
fra, V.  c. 

See  Ross  v.  Hamilton  (1921)  —  Vt 
— ,  113  Atl.  781. 

The  United  States  circuit  court  al- 
lowed the  purchasers  of  timber  to  re- 
move that  which  they  had  cut  but  not 
removed  before  the  expiration  of  the 
time  limited,  under  a  contract 
providing  that  "all  trees  not  cut  and 
removed  from  said  land  at  the  expira- 
tion of  said  contract  shall  revert  to 
and  become  the  property  of"  the  land- 
owner. In  this  case  the  purchasers 
suffered  a  delay  because  the  contract, 
which  was  one  with  Indians,  was  not 
approved  by  the  Secretary  of  the  In- 
terior for  some  time  after  it  was  en- 
tered into,  and  the  court  concludes 
that  it  would  be  "wholly  inequitable 
to  refuse  to  allow  them  [the  pur- 
chasers] to  remove  the  timber  cut 
within  the  period  limited  by  the  con- 
tract." ^United  States  v.  W.  T,  Mason 
Lumber  Co.  (1909)  172  Fed.  714. 

One  to  whom  a  verbal  license  has 
been  given  by  the  owner  of  land  to 
cut  timber  thereon  has,  notwithstand- 
ing the  revocation  of  the  license,  been 
held  to  have  a  reasonable  time  in 
which  to  remove  timber  already  cut 
at  the  time  of  the  revocation.  Spark- 
man  v.  Kirkpatrick  (1920)  17  Ala. 
App.  428,  85  So.  829.    It  has  been  held 
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that  after  a  license  has  been  acted 
upon,  and  the  trees  cut  down  by  the 
licensee,  it  cannot  be  revoked.  Hill  v. 
Gutting  (1871) ,  107  Mass.  696.  The 
general  question  of  the  revocation  of 
licenses,  however,  is  not  within  the 
scope  of  this  annotation.  A  convey- 
ance of  timber  by  a  writing  which  was 
not  sufiScient  to  pass  title  to  real  es- 
tate, and  which  was  therefore  held  to 
amount  to  a  license  to  the  purchaser 
to  cut  and  remove  the  timber,  was  held 
to  pass  title  to  all  timber  cut  at  the 
time  of  the  revocation  of  the  license 
by  a  conveyance  of  the  land,  in  Jen- 
kins v.  Lykes  (1882)  19  Fla.  148.  45 
Am.  Rep.  19. 

That  the  timber  does  not  revert  if  it 
is  cut  into  logs  has  been  held.  Ma- 
comber  V.  Detroit,  L.  &  N.  R.  Co. 
(1896)  108  Mich.  491,  82  L.R.A.  102, 
q2  Am.  St.  Rep.  713.  66  N.  W.  376  (pur- 
chaser was  "to  remove"  the  timber  in 
two  years).  In  Hodges  v.  Buell  (1903) 
134  Mich.  162,  95  N,  W.  1078,  it  was 
h^ld  enough  to  retain  title  in  the  pur- 
"^haser  that  he  sever  the  trees  from  the 

SQil. 

It  has  been  held  that,  when  trees 
are  cut  and  piled  on  a  river  bank,  on 
the  land  from  which  the  lumber  was 
cut,  the  purchaser  may  remove  them. 
Plummer  V.  Reeves  (1907)  83  Ark.  10, 
102  S.  W.  376.  The  timber  contract 
involved  in  this  case  stipulated  that 
the  purchaser  should  "have  five  years 
in  which  to  remove  the  timber  from 
said  land."  The  court  says:  "This 
contract  limits  the  time  in  which  the 
timber  could  be  removed  from  the 
land,  and  there  may  be  room  to  doubt 
whether,  if  nothing  more  had  been 
done  prior  to  the  expiration  of  that 
limit  than  to  fell  the  trees  on  the  land, 
defendant  could  have  subsequently  re- 
moved the  timber  without  being  liable 
for  conversion.  But  that  question  is 
unimportant  here,  for  the  undisputed 
evidence  shows  that  the  logs  alleged 
to  have  been  converted  were  removed 
from  the  place  where  they  were  cut  to  a 
point  on  a  navigable  river  from  which 
they  were  to  be  shipped.  This  was  a 
substantial  compliance  with  the  terms 
of  the  contract,  although  the  river 
bank  was  part  of  the  tract  from  which 
the  timber  was  cut.    The  evidence  does 


not  show  that  defendant  cut  or  re- 
moved from  the  land,  after  the  limit 
of  the  contract  had  expired,  any  logs 
except  those  that  had  already  been 
piled  on  the  river  bank  for  shipment, 
and  a  few  that  had  been  carried  by  the 
high  water  a  short  distance  back  from 
the  bank  where  they  had  been  piled 
for  shipment.  After  these  logs  had 
been  cut  and  removed  to  the  river  bank 
for  shipment,  the  contract  was  per- 
formed, and  the  title  to  the  logs  fully 
vested  in  defendant,  and  the  fact  that 
they  were  gathered  up  afterwards  and 
floated  or  shipped  down  the  river  did 
not  constitute  conversion." 

Lumber  and  logs  in  a  mill  yard  of 
the  purchaser,  on  the  land  in  question, 
do  not  revert  to  the  owner  of  the  land 
under  a  contract  giving  the  purchaser 
a  stated  time  in  which  to  cut  and  re- 
move the  timber,  and  providing  that 
"any  and  all  timber  remaining  thereon 
at  the  end  of  the  said  three  years  shall 
become  and  remain  the  property  of 
the  said  D.  Roth  [the  landowner],  his 
heirs  or  assigns."  Lancaster  v.  Roth 
(1913)  —  Tex.  Civ.  App.  — .  155  S.  W. 
697.  The  court,  after  pointing  out 
that  the  purchaser  had  the  right  under 
his  contract  to  establish  the  mill, 
says :  "Logs  which  had  been  brought 
to  this  place  and  stored  for  the  pur- 
pose of  being  manufactured  into  lum- 
ber were  removed  from  their  native 
forest  within  the  terms  of  the  con- 
tract, and  did  not,  like  the  standing 
timl?er  remaining  upon  the  land,  'be- 
come and  remain'  the  property  of 
Roth.  If  the  logs  did  not  revert  or 
become  the  property  of  Roth,  for  a 
still  stronger  reason,  the  lumber  was 
likewise  exempt  from  that  provision  of 
the  contract."  This  was  held,  not- 
withstanding an  extension  agreement 
to  the  effect  that  if  the  purchaser  had 
not,  at  the  expiration  of  the  exten- 
sions granted,  disposed  of  all  the  lum- 
ber and  logs  that  he  had  cut,  then  he 
was  to  have  such  furthep  time  as 
might  be  necessary  for  him  to  dry 
and  market  such  lumber  as  he  might 
have,  to  manufacture  and  market  such 
logs  as  he  might  have  on  the  skidway 
or  in  the  woods  at  the  time  of  the  ex- 
piration of  the  time  granted,  and  the 
further  agreement  that  the  necessary 
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time  above  mentioned  for  cutting  tim- 
ber in  the  woods  would  expire  at  a 
date  stated,  and  a  reasonable  time  for 
drying  and  removing  lumber  should 
be  ninety  days  after  a  date  stated. 
The  timber  over  which  the  dispute 
arose  in  this  case  remained  on  the 
premises  after  the  last-named  date. 

Timber  cut,  and  removed  from  the 
land  on  which  it  stood  to  other  land 
of  the  vendor,  does  not  revert  upon 
failure  to  remove  it  within  the  time 
limited.  Watson  v.  Gross  (1905)  112 
Mo.  App.  615,  87  S.  W.  104. 

The  manufacture  of  the  timber — at 
least,  the  extent  of  manufacture  gen- 
erally taking  place  on  the  land — is 
but  a  step  from  the  cutting.  It  is  a 
step  which  strengthens  the  position 
against  the  reversion  of  the  timber. 
It  has  been  held,  where  the  timber  has 
been  manufactured  into  crossties,  that 
it  becomes  the  absolute  property  of 
the  purchaser,  and  does  not  revert 
upon  the  expiration  of  the  time 
limited.  Johnson  v.  Truitt  (1905)  122 
Ga,  327,  50  S.  E.  135;  Butler  v.  Mc- 
Pherson  (1909)  95  Miss.  635,  49  So. 
257;  Hubbard  v.  Burton  (1881)  75  Mo. 
65;  Richmond  Land  Co.  v.  Watson 
(1908)  129  Mo.  App.  554,  107  S.  W. 
1045.  Trees  manufactured  into  stave 
bolts  were  held  to  remain  the  prop- 
erty of  the  purchaser,  with  the  im- 
plied right  or  license  to  go  upon  the 
premises  and  take  the  same  therefrom. 
Golden  v.  Clock  (1885)  57  Wis.  118, 
46  Am.  Rep.  32,  15  N.  W.  12.  Trees 
which  had  not  only  been  severed  from 
the  land,  but  which  had  been  cut  into 
saw  logs,  telephone  poles,  and  railroad 
ties  prior  to  the  expiration  of  the  stip- 
ulated date,  remain  the  property  of  the 
purchaser,  although  not  removed  from 
the  land  until  afterwards.  Mahan  v. 
Clark  (1908)  219  Pa.  229,  68  Atl.  667, 
12  Ann.  Cas.  729. 

Timber  cut  into  logs  was  regarded 
as  manufactured  in  Macomber  v.  De- 
troit, L.  &  N.  R.  Co,  (1896)  108  Mich. 
491,  32  L.R.A.  102,  62  Am.  St.  Rep. 
713,  66  N.  W.  376. 

See  Lancaster  v.  Roth  (1913)  — 
Tot,  Civ.  App.  — ,  155  S,  W,  597,  supra, 
tiiis  subdivision. 

A  provision  in  a  conveyance  that 
"all  timber  left  thereon  [premises]  is 
16  A,L.R.— 7. 


to  revert  to  the"  vendor  does  not  cause 
the  title  to  crossties  to  revert;  the 
word  "timber"  is  held  to  refer  to  grow- 
ing trees  and  logs.  Johnson  v.  Truitt 
(1905)  122  Ga.  327,  50  S.  E,  135.  This 
has  been  held,  also,  in  a  case  in  which  a 
grantor  reserved  in  his  deed  all  the 
lumber  which  he  might  "remove"  by 
a  stated  time,  and  provided  further 
that  "all  the  timber  thereon  which  is 
not  removed  by  us  by  said  date  is  to 
be  and  remain  the  property  of"  the 
grantee.  Butler  v.  McPherson  (1909) 
95  Miss.  635,  49  So.  257,  A  similar 
conclusion  was  reached  in  Hubbard  v. 
Burton  (1881)  75  Mo.  65,  under  a  sim- 
ilar contract  as  to  reversion.  -In  But- 
ler V.  McPherson  (Miss.)  supra,  the 
court  here  takes  the  position,  also, 
that  the  word  "timber"  does  not  em- 
brace crossties.  The  court  says: 
"When  the  timber  was  manufactured 
into  railroad  crossties,  its  use  and  na- 
ture changed,  'It  was  no  longer  tim- 
ber. Its  character  as  timber  ceased 
when  the  labor  of  those  who  felled 
the  trees,  and  cut  the  trunks  thereof 
into  appropriate  lengths,  'ceased,  and 
the  labor  of  the  manufacturer  com- 
menced. When  the  article  is  once  per- 
fected for  immediate  use,  it  is  only 
known  by  its  appropriate  name,  and 
is  no  more  timber  than  bread  is  flour, 
or  flour  wheat,  or  mutton  sheep,  or 
beef  oxen,'"  The  court  in  Hubbard 
V,  Burton  (Mo.)  supra,  says:  "We 
have  no  doubt  that  any  trees,  stand- 
ing or  felled  and  lying  in  their  nat- 
ural state  upon  the  land,  after  the 
expiration  of  twelve  months  from  the 
date  of  the  contract,  would  belong  to 
the  vendor.  But  does  the  term  'tim- 
ber' embrace  articles  manufactured 
out  of  the  timber?  Suppose,  instead 
of  purchasing  the  timber  for  the  pur- 
pose of  making  railroad  ties,  the  ob- 
ject of  the  purchaser  had  been  to 
manufacture  barrels,  buckets,  or 
shingles,  would  defendant  have  been 
entitled  to  all  such  manufactured  ar- 
ticles found  upon  the  premises  after 
the  expiration  of  the  specified  time? 
It  is  evident  that  the  object  of  insert- 
ing that  provision  in  the  contract  was 
to  avoid  conferring  upon  the  pur- 
chaser a  right  indefinite  as  to  time  tp. 
enter  upon  the  land  and  cut  down  the 
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timber — ^to  limit  the  right  to  cut  and 
remove  the  timber,  or  work  it  up,  after 
the  lapse  of  twelve  months.  We  think 
the  fair  and  reasonable  construction 
of  the  contract  is  that  only  the  timber 
standing,  or  cut  and  lying  upon  the 
ground  in  its  natural  state,  was  for- 
feited to  defendants." 

In  Hampton  v.  Cop6  (1911)  144  Ky. 
720,  139  S.  W.  937,  a  case  in  which 
the  only  question  was  whether  the 
purchaser  of  timber,  who  had  brought 
an  action  to  enjoin  the  owner  of  the 
land  from  interfering  with  him  in  re- 
moving the  timber  after  the  expiration 
of  the  time,  could  bring  a  subsequent 
action  for  damages,  the  court  says 
that  the  purchaser  is  not  entitled  to 
recover  as  damages  the  value  of  the 
ties  left  upon  the  land  where  they 
were  cut,  since  he  had  ample  time  to 
remove  them  while  the  restraining 
order  granted  in  the  equity  case  was 
in  force;  but  if,  as  alleged,  the  pur- 
chaser was  annoyed  and  delayed  in  re- 
moving the  ties  by  the  owner  of  the 
land,  he  is  entitled  to  recover  for  his 
loss  and  injury  sustained  thereby. 

Boards  which  had  been  sawed  from 
the  timber,  and  allowed  to  remain  on 
the  land  after  the  time  limit  had  ex- 
pired, were  held  not  to  revert  under 
a  provision  that  "whatever  lumber  re- 
mains on  said  premises  at  the  end  of 
three  years  reverts  to  .  .  .  said 
grantors."  Tuttle  v.  D.  W.  Pingree 
Co.  (1909)  75  N.  H.  288,  73  Atl.  407. 
The  court  thus  discusses  the  question : 
"Did  they  intend,  by  'lumber,'  stand- 
ing trees  only,  or  both  standing  trees 
and  boards?  The  word  is  in  common 
use  to  describe  both  trees  suitable  to 
saw,  and  the  product  into  which  they 
are  sawed,  and  was  used  in  both 
senses  in  this  deed;  but  in  every  in- 
stance in  which  it  was  without  modi- 
fying words,  except  in  the  forfeiture 
clause,  it  is  clear  from  the  context 
that  only  standing  trees  were  intend- 
ed. It  is  probable,  therefore,  it  was 
used  in  this  sense  in  that  clause.  The 
fact  that  this  was  a  sale  of  'trees  suit- 
able to  saw  into  lumber'  tends  to 
strengthen  this  presumption ;  for,  since 
such  trees  were  the  subject-matter  of 
the  sale,  it  is  probable  that  it  was  such 
trees,  and  not  the  boards  into  which 


they  were  sawed,  which  were  to  re- 
vert to  the  grantors.  No  facts  appear 
to  rebut  this  presumption.  There  is 
nothing  in  the  deed  to  suggest  that  the 
granted  trees  were  to  be  sawed  on  the 
lot;  and,  if  that  was  not  the  inten- 
tion of  the  parties  at  the  time  the  deed 
was  made,  it  is  obvious  the  forfeiture 
clause  was  not  intended  to  include 
sawed  lumber.  If,  however,  it  is  as- 
sumed that  the  parties  had  agreed 
before  the  conveyance  was  made  that 
a  mill  should  be  installed  on  the  lot, 
that  fact  would  be  incompetent  to 
prove  that  the  forfeiture  clause  was 
intended  to  apply  to  both  boards  and 
standing  trees ;  for,  if  that  is  the  fact, 
the  parties  arranged  for  the  mill  priv- 
ilege in  a  separate  contract.  Conse- 
quently, the  question  of  the  defend- 
ant's right  to  leave  the  boards  on  the 
premises  would  depend  on  the  .proper 
construction,  not  of  this  conveyance, 
but  of  that  contract.  If  that  is  the 
fact,  it  is  fair  to  say  that,  in  so  far 
as  this  conveyance  is  concerned,  no 
lumber  remained  on  the  lot  when  the 
trees  conveyed  had  been  cut  and 
hauled  to  the  mill.  In  short,  it  is 
probable  that  the  purpose  of  the  for- 
feiture clause  was  to  limit  the  time 
within  which  the  defendants  were  to 
have  the  growth  of  the  trees — not  to 
limit  their  time  for  clearing  the  lot; 
for  the  plaintiff's  loss,  if  the  sawed 
lumber  was  not  removed  within  that 
time,  would  be  so  insignificant  as  com- 
pared with  the  defendants'  that  it  is 
probable,  if  the  parties  had  intended 
that  boards  remaining  on  the  premises 
at  the  end  of  three  years  should  be- 
come the  plaintiff's  property,  they 
would  have  used  apt  words  to  express 
their  intention.  It  must  be  held,  there- 
fore, that  'lumber'  was  used  in  the  for- 
feiture clause  in  the  sense  of  stand- 
ing trees." 

Timber  which  had  been  cut  into 
what  was  apparently  firewood,  and  al- 
lowed to  remain  on  the  land  at  the  ex- 
piration of  the  time  .fixed  for  removal, 
was  held  to  revert  to  the  owner  of  the 
land  under  an  agreement  that  it  was 
to  be  removed  from  the  land  "within 
two  years  from  the  date  hereof,  and 
not  afterwards."  Kemble  v.  Dresser 
(1840)    1  Met.    (Mass.)   271,  85  Am. 
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Dee.  364.  The  purchaser  further 
agreed  in  this  case  that  if  he  did  not 
get  off  the  wood  and  timber  within  the 
tenn  fixed,  the  owner  of  the  land 
should  have  it,  but  this  fact  was  not 
known  to  the  plaintiiF,  to  whom  the 
original  purchaser  had  assigned.  The 
fact  that  he  did  not  know,  when  he 
received  a  transfer  of  the  original  pur- 
chaser's right,  the  condition  on  which 
that  right  depended,  was  held  not  to 
be  material;  he  was  held  to  acquire 
only  such  right  as  his  assignor  had; 
he  must  stand  in  precisely  the  same 
situation  in  regard  to  the  owner  of 
the  land,  in  which  his  assignor  had 
stood.  Accordingly,  the  plaintiff  was 
held  not  entitled  to  recover  either  for 
the  price  or  value  of  the  wood,  or  for 
the  labor  of  cutting  it. 

See  Nelson  v.  Nelson  (1866)  6  Gray 
(Mass.)  385. 

In  Erskine  v.  Savage  (1901)  96  Me. 
57,  51  Atl.  242,  supra,  the  timber  in- 
volved is  spoken  of  as  "wood." 

The  timber  involved  in  Plumer  v. 
Prescott  (1861)  43  N.  H.  277,  and 
Town  V.  Hazen  (1872)  61  N.  H.  596, 
was  cut  into  firewood. 

Timber  which  had  been  sawed  into 
lumber  and  stacked  upon  the  land  of 
the  vendor,  outside  of  the  timberland, 
was  held  to  remain  the  property  of  the 
purchaser,  although  remaining  on  the 
land  after  the  time  limited  for  the 
removal  of  the  timber,  where  the  right 
to  locate  the  sawmill  at  which  the  tim- 
ber was  sawed  was  not  a  right  con- 
ferred in  the  contract  for  the  sale  of 
the  timber,  but  under  some  o'ther  ar- 
rangement with  the  landowner,  and 
where  the  boundaries  of  the  timber 
tract  are  definitely  pointed  out  in  the 
contract.  ZiBKLE  v.  AixisON  (reported 
herewith)  ante,  38.  The  court  is  of 
the  opinion  that  the  timber  was  re- 
moved from  the  boundaries  clearly 
and  definitely  designated  in  the  writ- 
ten contract,  and  that  it  was  there- 
fore removed,  within  the  meaning  of 
that  contract,  just  as  clearly  as  if  it 
had  been  removed  to  the  land  of  some 
other  person  than  the  vendor. 

But  see  Smith  v.  Ramsey  (reported 
herewith)  ante,  82. 

In  jurisdictions  which  adhere  to  the 
minority  rule  discussed  in  II.  c,  4  (b), 


and  III.  b,  supra,  the  title  to  the  trees 
remains  in  the  purchaser,  notwith- 
standing his  failure  to  remove  them 
within  a  reasonable  time.  It  has  been 
held  in  a  jurisdiction  which  adheres 
to  this  rule  that  the  fact  that  the  tim- 
ber has  been  cut  is  unimportant.  The 
court  in  Irons  v.  Webb  (1879)  41  N.  J. 
L.  203,  32  Am.  Rep.  193,  was  dealing 
with  a  case  in  which  the  timber  owner 
had  cut  the  timber  into  saw  logs  in 
part,  and  the  balance  into  cordwood, 
and  corded  it  up  on  the  premises,  but 
no  stress  was  laid  on  this  fact;  the 
court  saying  that  the  omission  to 
stress  such  fact  was  by  design,  as  it 
was  not  perceived  how  it  could  add 
anything  to  the  force  of  the  exception 
in  the  conveyance,  in  the  way  of  fix- 
ing the  title  in  the  grantor.  (The  tim- 
ber in  this  case  was  reserved  by  the 
owner  of  the  land  in  making  a  con- 
veyance of  the  land.)  The  cdurt  ad- 
heres to  the  theory  discussed  above  in 
subd.  III.  b,  and  says,  with  reference 
to  the  fact  that  the  timber  was  cut: 
"I  have  endeavored  to  show  that  the 
exception  is  unconditional,  and  if  this 
be  so,  by  its  own  efficacy  it  kept  the 
title  to  the  timber  in  the  plaintiff,  but 
if,  on  the  contrary,  the  property  in  the 
timber  was  not  to  remain  in  the  plain- 
tiff unless  the  trees  were  removed 
within  such  period,  then,  very  clearly, 
•  the  mere  felling  of  the  trees  would  not 
satisfy  the  requirement  of  such  con- 
dition." 

But  see  Inderlied  v.  Whaley  (1892) 
65  Hun,  407,  20  N.  Y.  Supp.  183,  infra, 
V.  b. 

H.  Theory. 

It  is  the  general  theory  of  the  cases 
holding  that  timber  that  has  been  cut 
does  not  revert  that  the  cutting  of  the 
trees  converts  them  into  personal 
property. 

Arkansas. — Indiana  &  A.  Lumber  & 
Mfg.  Co.  V.  Eldridge  (1909)  89  Ark. 
361,  116  S.  W.  1173. 

Maine. — Erskine  v.  Savage  (1901) 
96  Me.  57,  51  Atl.  242. 

Maryland. — ^Wimbrow  v.  Morris 
(1912)  118  Md.  91.  47  L.R.A.(N.S.) 
882.  84  Atl.  238. 

Michigan. — Macomber  v.  Detroit,  L. 
&  N.  R.  Co.  (1896)  108  Mich.  491,  .32 
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L.R.A.  102,  62  Am.  St.  Rep.  713,  66 
N.  W.  376, 

Minnesota. — Alexander  v.  Bauer 
(1905)  94  Minn.  174,  102  N.  W.  387. 

Missouri. — Richmond  Land  Co.  v. 
Watson  (1907)  129  Mo.  App.  554,  107 
S.  W.  1045. 

New  Hampshire. — Plumer  v.  Pres- 
cott  (1861)  43  N.  H.  277;  Town  v. 
Hazen  (1872)  51  N.  H.  596. 

Ohio.— Walcutt  v.  Treisch  (1910) 
82  Ohio  St.  263,  29  L.R.A. (N.S.)  554, 
'92  N.  E.  423. 

Pennsylvania. — Mahan  v.  Clark 
(1908)  219  Pa.  229,  68  Atl.  667,  12 
Ann.  Cas.  729. 

Wisconsin.— Golden  v.  Clock  (1883) 
57  Wis.  118,  46  Am.  Rep.  32,  15  N.  W. 
12;  Hicks  v.  Smith  (1890)  77  Wis.  146, 
46  N.  W.  133. 

The  court  in  Erskine  v.  Savage 
(Me.)  supra,  says:  "The  question 
now  presented  is  whether,  under  such 
a  contract,  the  wood  must  be  removed 
as  well  as  severed  within  the  time 
limit,-  in  order  to  prevent  a  forfeiture 
of  title  of  so  much  as  has  been  sev- 
ered, but  not  removed.  We  think  not. 
,  We  have  already  stated  that  when  the 
tree  is  severed  from  the  soil  the  wood 
becomes  personal  property,  and  fur- 
ther, it  becomes  the  property  of  the 
licensee.  He  was  licensed  to  enter,  to 
cut  and  remove  within  a  limited  peri- 
od. He  has  entered  and  cut  within  the 
period,  and  thereby  has  acquired  a 
property  in  the  wood.  Will  he  lose 
that  property  because  he  neglects  to 
exercise  the  other  powers  of  his  li- 
cense within  the  limit  of  time?  We 
can  perceive  no  valid  reason  why  he 
should.  The  contract  does  not  call  for 
a  forfeiture,  and  we  are  aware  of  no 
legal  principle  that  requires  it." 

In  holding  that  timber  cut  and  re- 
moved from  the  land  on  which  it  was 
standing,  to  other  land  of  the  vendor, 
did  not  revert  upon  failure  to  remove 
it  within  the  time  limited,  the  court  in 
Watson  v.  Gross  (1905)  112  Mo.  App. 
615,  87  S.  W.  104,  says:  "From  the 
fact  that  the  timber  had  been  so  re- 
moved from  the  land  on  which  it  was 
cut,  and  deposited  in  the  gulch  with 
defendant's  knowledge  and  sanction,  it 
is  reasonable  to  Infer  that  he  was  not 
insisting    upon    a    strict   compliance 


with  the  contract  for  its  removal.  De- 
fendant expressed  his  consent  to  the 
deposit  of  the  timber,  and  he  certainly 
understood  that  it  was  the  intention 
of  plaintiff  to  let  it  remain  there  until 
it  suited  his  convenience  to  remove  it. 
This  seems  to  be  a  fair  conclusion 
which  any  reasonable  person  would 
entertain  from  the  circumstances..  It 
was  not  shown  that  it  was  in  defend- 
ant's way  in  any  manner,  or  that  it  oc- 
cupied ground  that  he  desired  to 
utilize  for  farming  purposes.  In  fact, 
from  the  kind  of  place  in  which  it  was 
deposited,  we  are  warranted  in  coming 
to  the  conclusion  it  was  placed  there 
for  the  reason  that  it  would  be  out  of 
the  way  of  the  owner  of  the  land. 
Courts  are  slow  to  enforce  forfeitures, 
and  will  not  do  so  if  there  is  any  rea- 
sonable excuse  for  doing  otherwise. 
This  is  a  well-established  principle  of 
law." 

The  supreme  court  of  Wisconsin 
held  in  Strasson  v.  Montgomery  (1878) 
82  Wis.  62,  that  the  purchaser  under 
such  a  contract  acquired  title  only  to 
such  trees  as  he  should  remove  within 
the  time  limited.  The  contract  of  sale 
in  that  case  contained  a  proviso  that 
the  conveyance  was  upon  the  express 
condition  that  the  timber  should  be 
removed  within  four  years.  In  the 
subsequent  case  of  Golden  v.  Glock 
(Wis.)  supra,  the  provision  as  to  time 
was  in  the  form  of  an  agreement,  it 
being  stated  in  the  deed  that  it  is  ex- 
pressly "agreed  and  understood"  that 
the  timber  transferred  should  be  re- 
moved °  within  the  time  named.  In 
holding,  in  Golden  v.  Glock,  that  the 
purchaser  acquired  title  only  to  such 
timber  as  he  should  remove  within  the 
time  stated,  the  court,  after  referring 
to  Strasson  v.  Montgomery  (Wis.) 
supra,  says:  "That  case  is  substan- 
tially like  this,  unless  the  fact  that  the 
words  fixing  the  limitation  in  the  deed 
under  which  the  plaintiff  here  claims, 
not  being  in  the  form  of  a  proviso,  as 
in  the  deed  to  White,  makes  the  two 
cases  distinguishable.  After  careful 
consideration  we  are  constrained  to 
hold  that  the  two  cases  are  not  dis- 
tinguishable in  principle  by  reason  of 
the  difference  in  the  phraseology  em- 
ployed."    In  the  subsequent  case  of 
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Hicks  V.  Smith  (1890)  77  Wis.  146,  46 
N.  W.  133,  it  was  held  to  be  the  cutting 
that  rendered  the  trees  personal  prop- 
erty, so  as  to  prevent  the  title  revert- 
ing to  the  landowner.  The  court,  re- 
ferring to  the  case  of  Golden  v.  Glock 
(Wis.)  supra,  says:  "It  is  not  made 
essential  in  that  case  that  the  trees 
should  have  been  manufactured  into 
anything  after  they  were  severed  from 
the  soil,  to  make  them  personal  prop- 
erty. It  is  a  statement  of  the  facts  in 
that  case  merely,  and  the  severance 
of  the  trees  from  the  soil  by  cutting 
them  down  constitutes  their  conver- 
sion into  personal  property.  They  are 
no  longer  a  part  of  the  land,  and  are 
not  real  property,  and  therefore  must 
be  personal  property.  Manufacturing 
the  timber  after  it  is  cut  down,  into 
any  form,  is  no  part  of  the  act  of  its 
sev«rance  from  tiie  land." 

8.  Rlghta  and  remedies  of  parties. 

The  purchaser  continuing  to  be  the 
owner  of  the  trees  is,  therefore,  in 
the  situation  of  an  owner  of  personal 
property  whose  goods  are  unlawfully 
npon  the  land  of  another.  Erskine  v. 
Savage  (1901)  96  Me.  67,  61  Ati.  242. 
He  may  maintain  replevin  to  recover 
the  timber  cut  by  him  (Sanborn  v. 
Franklin  County  Lumber  Co.  (1908) 
55  Fla.  389,  46  So.  85;  Wimbrow  v. 
Morris  (1912)  118  Md.  91,  47  L.R.A. 
(N.S.)  882,  84  Atl.  238;  McGregor  v. 
McNeil  (1882)  82  U-  C.  C.  P.  638); 
or,  where  the  landowner  has  con- 
verted it,  he  may  maintain  an  action 
in  damages  for  such  conversion  (Er- 
skine  v.  Savage  (Me.)  supra;  Butler  v. 
McPherson  (1909)  96  Miss.  636,  49 
So.  257;  Watson  v.  Gross  (1905)  112 
Mo.  App.  615,  87  S.  W.  104;  Town  v. 
Hazen  (1872)  51  N.  H.  596;  Broocks  v. 
Moss  (1915)  —  Tex.  Civ.  App.  — ,  175 
S.  W.  791). 

There  is  a  suggestion  in  Adkins  ▼. 
Huff  (1906)  58  W.  Va.  645,  3  L.R.A. 
(N.S.)  649,  52  S.  E,  773,  6  Ann.  Cas. 
246,  that  the  purchaser  has  a  remedy 
at  law  to  recover  possession  of  tim- 
ber already  severed,  if  it  belongs  to 
him. 

But  see  Kemble  v.  Dresser  (1840)  1 
Met.  (Mass.)  271,  81  Am.  Dec.  364, 
supra. 


That  the  landowner  may  merely 
remove  the  wood,  without  being  liable 
for  conversion,  is  held  in  Town  v. 
Hazen  (1872)  61  N.  H.  696. 

Conversely,  the  landowner  cannot 
maintain  an  action  for  damages  for 
conversion  of  the  trees  by  the  owner 
of  the  trees,  who  has  taken  possession 
thereof.  Plummer  v.  Reeves  (1907) 
83  Ark.  10, 102  S.W.  376;  Indiana  &  A. 
Lumber  &  Mfg.  Co.  v.  Eldridge  (1909) 
89  Ark.  361,  116  S,  W.  1173.  He  can- 
not recover  the  value  of  sawed  boards 
removed  after  the  expiration  of  the 
time  limit.  Tuttle  v.  D.  W.  Pingree 
Co.  (1909)  75  N.  H.  288,  73  Atl.  407. 
Nor  can  he  lawfully  convert  crossties 
to  his  own  use.  Johnson  v.  Truitt 
(1905)  122  Ga.  327,  50  S.  E.  135.  But 
the  landowner  may  recover  for  the  un- 
authorized entry  upon  his  land.  In- 
diana &  A.  Lumber  &  Mfg.  Co.  v.  El- 
dridge (Ark.)  supra;  Erskine  v.  Sav- 
age (1901)  96  Me.  57,  51  Atl.  242; 
Alexander  v.  Bauer  (1905)  94  Minn. 
174;  102  N.  W.  387  (obiter);  Plumer 
V.  Prescott  (1861)  43  N.  H.  277),  but 
cannot  include  in  his  damages  the 
value  of  the  timber  taken  (Plumer  v. 
Prescott  (N.  H.)  supra). 

That  the  purchaser  of  the  timber, 
who  had  manufactured  the  same  into 
crossties,  might  go  on  the  land  and 
remove  the  crossties  after  the  expira- 
tion of  the  time  limited,  being  liable 
in  damages  occasioned  by  his  wrong- 
ful act  in  leaving  his  property  on  the 
premises,  and  in  trespass  for  entering 
the  premises  to  take  possession  of  his 
property,  seems  to  be  the  opinion  in 
Johnson  v.  Truitt  (Ga.)  supra.  But  in 
Richmond  Laud  Co.  v.  Watson  (1908) 
129  Mo.  App.  554,  107  S.  W.  1045,  the 
court  held  that,  when  timber  had  been 
cut  into  crossties,  it  was  no  longer 
real  estate,  but  personal  property,  for 
the  removal  of  which  an  action  of  tres- 
pass would  not  lie.  The  action  in  this 
case,  however,  was  by  the  landowner 
to  recover  the  value  of  the  timber. 
It  seems  clear  that  the  value  of  the 
timber  cannot  be  recovered. 

It  seems  to  be  the  doctrine  of  some 
cases  that  the  timber  owner  may  con- 
tinue on  the  land  a  reasonable  time 
after  the  expiration  of  the  time  lim- 
ited, to  remove  the  timber.    Knight  v. 


Digitized  by 


Google 


102 


AMERICAN  LAW  RBPOETS,  ANNOTATED. 


[15  A.L.R. 


Smith  (1919)  84  W.  Va.  714,  100  S.  E. 
505;  Hicks  v.  Smith  (1890)  77  Wis. 
146,  46  N,  W.  133.  In  Griffin  v.  An- 
derson-Tully  Co.  (1909)  91  Ark.  292, 
184  Am.  St.  Rep.  78,  121  S.  W.  297, 
it  is  stated  that  the  purchaser  has  a 
right,  for  a  reasonable  time  after  the 
expiration  of  the  contract,  to  remove 
logs  cut  prior  thereto. 

The  purchaser  of  the  land  is  not 
entitled  to  recover  from  the  purchaser 
of  the  timber  the  value  of  the  timber 
cut  at  the  time  of  his  purchase,  al- 
though he  may  be  entitled  to  recover 
nominal  damages  for  going  on  the 
land  to  get  the  timber.  Jenkins  v. 
Lykes  (1882)  19  Fla.  148,  45  Am.  Rep. 
19. 

b.  Doctrine  that  UUe  does  revert. 

Other  cases  hold  that  the  purchaser 
loses  his  right  to  the  timber  at  the 
expiration  of  the  time,  even  though  it 
is  cut.  Clark  v.  Ingram-Day  Lumber 
Co.  (1907)  90  Miss.  479,  43  So.  818 
(contract  gave  the  purchaser  three 
years  "to  remove  the  saw  logs"  from 
the  premises) ;  Rowan  v.  Carleton 
(1911)  100  Miss.  177,  56  So.  329  (pur- 
chaser was  given  stated  time  to  "cut 
and  remove"  all  merchantable  tim- 
ber); Inderlied  v.  Whaley  (1892)  65 
Hun,  407,  20  N.  Y.  Supp.  183;  Ander- 
son V.  Miami  Lumber  Co.  (1911)  69 
Or.  149,  116  Pac.  1056;  Mengal  Box 
Co.  V.  Moore  (1905)  114  Tenn.  596,  87 
S.  W.  415,  4  Ann.  Cas.  1047  (timber 
cut  into  logs ;  contract  gave  purchaser 
"privilege  of  cutting  and  removing 
.  .  .  timber  for  the  term  of  five 
years")  Bond  v.  Ungerecht  (1914)  129 
Tenn.  631,  L.R.A.1915A,  571, 167  S.  W. 
1116  (purchaser  "allowed  five  (5) 
years,  but  not  longer  ...  to  cut 
and  remove"  the  timber) ;  Allen  &  N. 
Mill  Co.  V.  Vaughn  (1910)  57  Wash. 
163,  106  Pac.  622  (purchaser  was 
given  stated  time  in  which  "to  re- 
move" the  timber). 

In  Boisaubin  v.  Reed  (1866)  2  Keyes 
(N.  Y.)  323,  1  Abb.  App.  Dec.  161, 
where  the  right  of  the  purchaser  was 
held  to  expire  with  the  time  limited 
in  the  contract,  this  holding  was  held 
to  apply  to  timber  that  had  been  cut, 
the  court  saying:  "The  defendant 
here  cut  down  more  timber  than  he 


could  remove  within  his  term.  He 
knew  that  his  right  to  enter  and  carry 
away  expired  at  a  particular  day.  He 
attempted  to  overreach  the  letter  of 
his  covenant,  and  must  be  allowed  to 
bear  his  loss  without  remedy." 

A  landowner  was  held  entitled  to 
maintain  an  action  for  trespass  in  re- 
moving and  converting  personal  prop- 
erty, consisting  of  lumber,  telegraph 
poles,  railroad  ties,  and  fence  posts,  in 
Inderlied  v.  Whaley  (1892)  65  Hun, 
407,  20  N.  Y.  Supp.  183,  the  same  hav- 
ing been  removed  by  the  purchaser 
after  the  time  limited  had  expired.  A 
mill  was  located  upon  the  premises  in- 
volved in  this  case,  but  apparently  the 
timber  over  which  the  action  arose 
was  not  located  on  the  mill  yard. 

Logs  drawn  off  the  wood  lot  and 
piled  on  skids  on  another  part  of  the 
tract  of  the  landowner  revert  to  the 
landowner  upon  the  expiration  of  the 
time  limited,  under  a  contract  requir- 
ing the  purchaser  "to  cut  and  draw" 
the  timber  by  the  time  stated.  Strong 
V.  Eddy  (1868)  40  VL  547. 

At  least,  where  the  timber  was  cat 
with  no  hope  of  being  able  to  remove 
it,  but  for  the  purpose  of  making  a 
showing  of  partial  performance  before 
the  expiration  of  the  contract  period, 
it  reverts  to  the  owner.  St.  Louis  Cy- 
press Co.  V.  Thibodaux  (1907)  120  La. 
834,  45  So.  742 ;  see  Boisaubin  v.  Reed 
(N.  Y.)  supra. 

In  fact,  the  right  to  remove,  after 
the  expiration  of  the  stated  time,  tim- 
ber that  has  been  cut  before  the  ex- 
piration, has  been  denied  under  a  con- 
tract giving  the  purchaser  a  stated 
time  "to  cut  and  remove  the  trees  and 
logs,"  even  though  the  contract  con- 
tained a  further  provision  that,  at  the 
expiration  of  the  time,  "all  the  tim- 
ber left  standing"  should  revert  to  the 
vendor.  Taylor  Brown  Timber  Co.  v. 
Wolf  Creek  Coal  Co.  (1908)  32  Ky.  L. 
Rep.  1015,  107  S.  W.  733.  It  was  the 
contention  of  the  purchaser  that  under 
this  contract  all  timber  that  had  been 
cut,  although  not  removed  within  the 
contract  period,  continued  to  be  its 
property,  but  the  court  denied  this, 
saying:  "This  construction  does  vio- 
lence to  the  plain  meaning  of  the  con- 
tract, and  completely  ignores  so  much 
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of  it  as  limits  the  time  for  the  re- 
moval of  the  trees  and  loga.  Read  as 
a  whole,  it  expressly  limits  the  time 
within  which  the  vendee  might  cut 
and  remove  trees  or  logs,  or  disturb 
standing  timber.  Under  appellant's 
construction,  the  vendee  had  the  right 
to  cut  all  of  the  trees,  and  leave  all 
the  logs  on  the  ground  and  remove 
them  after  the  expiration  of  the  con- 
tract; and,  if  under  the  contract  only 
such  timber  as  was  standing  reverted 
to  the  vendor,  this  construction  would 
be  correct.  But  the  difficulty  with  it 
is  that  it  ignores  that  part  of  the  con- 
tract specifying  the  time  within  which 
the  trees  and  logs  shall  be  removed. 
It  seems  manifest  that,  if  the  vendee 
could  not  remove  any  trees  or  logs 
after  the  expiration  of  the  contract, 

neither  could  he  after  that  time  cut 
any  standing  trees." 

The  contract  in  Mengal  Box  Co.  t. 
Moore  (1905)  114  Temu  596,  87  S.  W. 
415,  4  Ann.  Cas.  1047,  recited  a  con- 
sideration for  which  the  landowner 
gave  and  granted  unto  the  purchaser 
"the  privilege  of  cutting  and  removing 
.  .  .  timber  for  the  term  of  five 
years  from  this  date."  A  further  pro- 
vision of  the  contract  was  to  the  effect 
that  "the  .  .  .  [purchaser]  is  to 
have  the  right  of  ingress  and  egress 
OQ  said  land  for  his  said  term,  after 
which  time  he  is  to  have  no  right  to 
cut  any  timber  on  said  land."  The 
court  says:  "This  means  that  he 
should  have  no  right  of  ingress  and 
egress  to  the  land  for  any  purpose 
after  the  expiration  of  the  five-year 
limit,  nor  should  he  cut  any  timber  on 
the  land  after  that  time."  This  con- 
struction was  confirmed  by  a  further 
provision  of  the  contract  that  the  pur- 
chaser was  to  have  and  own  all  cotton- 
wood  timber,  "both  standing  and  now 
down,  that  he  may  cut  and  remove 
within  said  five  years  from  said  land." 

The  fact  that  the  logs  have  been 
stacked  near  a  tramroad  constructed 
by  the  purchaser  on  the  land,  prepara- 
tory to  shipment,  is  immaterial. 
Rowan  v.  Carleton  (1911)  100  Miss. 
177.  56  So.  829. 

Where  the  purchaser  had  mingled 
logs  cut  on  other  lands  with  logs  cut 
on  the  lands  of  the  complainaift,  and 


allowed  all  the  logs  to  remain  on  the 
complainant's  land  after  the  time 
limited,  it  was  held  that  the  purchaser 
must  identify  the  logs  cut  on  other 
lands  if  he  would  reclaim  them,  in 
Rowan  v.  Carleton  (Miss.)  supra. 

Where  the  owner  of  the  land  and 
the  purchaser  of  the  timber  agreed 
by  parol  that  the  timber  owner  might 
have  additional  time  in  which  to  re- 
move logs  already  cut,  the  landowner 
and  his  vendee  were  held  to  be  es- 
topped from  taking  advantage  of  the 
timber  owner's  failure  to  remove  with- 
in the  time  fixed  in  the  writing. 
Grange  v.  Palmer  (1890)  56  Hun,  481, 
10  N.  Y.  Supp.  201. 

Some  cases  in  which  it  appears 
that  the  timber  was  cut  make  no  dif- 
ference in  decision  because  of  that 
fact,  but  apply  the  rule  applicable  to 
uncut  timber.  Harrell  v.  Panks 
(1912)  151  Ky.  71,  151  S.  W.  IS.  See 
Irons  V.  Webb  (1879)  41  N.  J.  L.  203, 
32  Am.  Rep.  193,  supra,  V.  a,  1. 

An  injunction  was  obtained  in  Mc- 
Intyre  v.  Barnard  (1843)  1  Sandf.  Ch. 
(N.  Y.)  52,  by  the  owner  of  the  land 
against  the  purchaser  of  the  timber 
removiijg  timber  that  he  had  cut  after 
the  expiration,  of  the  time  limited, 
nothing  being  said  as  to  the  effect  of 
the  fact  that  it  had  been  cut. 

See  Smith  v.  Ramsey  (reported 
herewith)  ante,  32. 

The  trial  court  in  Quigley  Furniture 
Co.  V.  Rhea  (1912)  114  Va.  271,  76  S. 
E.  330,  held  the  purchaser  entitled  to 
timber  which  had  been  severed  within 
the  time  limited,  but  which  had  not 
been  removed  from  the  premises. 
This  holding  was  af&rmed  on  technical 
reasons,  and  it  seems  that  the  decision 
in  Smith  v.  Ramsey  is  a  disapproval 
of  this  position. 

The  court  in  Clark  v.  Ingram-Day 
Lumber  Co.  (1907)  90  Miss.  479,  43  So. 
813,  says:  "There  are  a  great  many 
decisions  upon  this  subject,  and  the 
courts  are  in  conflict  as  to  whether 
or  not  timber  shall  be  considered  to 
be  'removed'  within  the  meaning  of  a 
contract  of  this  sort,  when  it  shall 
have  been  severed  from  the  soil  and 
left  upon  the  land.  We  prefer  to  align 
ourselves  with  those  authorities  which 
maintain  the  integrity  of  the  contract 
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and  enforce  it  according  to  its  clear 
intent  and  meaning,  when  interpreted 
according  to  the  general  acceptation 
of  the  word  used,  rather  than  to  enter 
into  any  refined  distinction  as  to  what 
constitutes  a  'removal,'  and  thereby 
bring  into  the  contract  interminable 
confusion.  By  the  plain  terms  of  this 
contract,  the  timber  is  sold  to  the 
grantee  on  condition  that  it  be  re- 
moved from  the  premises  within  three 
years  from  the  date  of  the  instrument, 
and  the  three  years  having  expired 
without  its  having  done  so,  it  has  no 
further  right  on  the  premises  or  to 
the  timber,  either  standing,  or  which 
it  has  cut  down  and  left  lying  upon 
the  land;  after  the  expiration  of  the 
time  fixed  by  the  contract  for  removal. 
By  the  terms  of  the  contract  it  is 
given  'three  years  to  remove  the  saw 
logs  from  the  above-described  land,' 
and  a  plain  interpretation  of  this  lan- 
guage means  that  it  shall  not  only  cut 
down,  but  that  it  shall  take  from  the 
lands,  the  timber  so  granted,  else  its 
rights  are  terminated  by  the  contract 
itself.  .  .  .  Timber  cannot  be  said 
to  be  'removed  from  the  premises'  un- 
less it  is  carried  off.  ...  If  the 
parties  had  intended  that  the  grantee 
under  this  contract  should  have  any 
rights  additional  to  those  which  are 
granted  in  the  contract, — ^that  is  to 
say,  if  it  was  intended  that  they  should 
have  three  years  within  which  to  cut 
the  timber,  and  an  additional  time  in 
which  to  remove  it  from  the  premises, 
— nothing  would  have  been  easier  than 
for  the  parties  to  have  put  this  in  the 
contract ;  and  since  they  have  not  done 
so,  we  cannot  say  that  the  parties  in- 
tended that  the  grantee  should  be 
limited  to  three  years  only  as  to  the 
time  in  which  he  shall  cut  down  the 
timber,  and  shall  have  an  additional 
time  in  which  to  remove  timber  cut 
from  the  premises.  To  do  this  would 
be  to  make  a  new  contract  and  to  dis- 
regard the  agreement  which  the  par- 
ties had  actually  made." 

The  contract  involved  in  Anderson 
V.  Miami  Lumber  Co.  (1911)  59  Or. 
152,  116  Pac.  1056,  contained  a  pro- 
viso that  the  grantees,  or  their  suc- 
cessors or  assigns,  should  remove  the 
timber  from  the  premises  within  five 
years  from  the  date  of  the  instrument, 


and  continued:  "The  title  to  all  tim- 
ber not  so  removed,  and  remaining  on 
said  premises  at  the  expiration  of  said 
period  of  five  years,  shall  revert  to 
and  become  vested  absolutely  in  the 
grantors  herein."  In  holding  that  logs 
cut,  but  remaining  on  the  premises, 
reverted  to  the  grantor,  the  court 
says:  "Now  it  is  conceded  that  the 
trees  in  question  were  not  in  fact  re- 
moved from  the  premises;  that  a  large 
part  of  them  remained  upon  the  ground 
in  the  shape  of  felled  trees  marked  for 
sawing,  and  that  a  small  quantity  were 
cut  already  into  saw  logs.  It  is 
claimed  that  the  cutting  of  these  trees 
and  severing  them  from  the  soil  con- 
stituted a  technical  'removal  from  the 
premises,'  and  that  the  defendants  had 
a  reasonable  time  after  the  expiration 
of  the  grant  to  actually  remove  them. 
The  very  statement  of  the  proposition 
involves  a  contradiction.  If  the  tim- 
ber was  removed  by  the  act  of  cutting, 
then  it  was  removed,  and  no  further 
act  was  required.  To  say  that  it  was 
removed  as  a  matter  of  law,  and  that 
defendant  had  a  right  to  enter  upon 
the  premises  after  the  expiration  of 
the  time  limit  set  in  the  deed,  and 
thereafter  to  remove  it  as  a  matter  of 
fact,  involves  a  degree  of  legal  meta- 
physics which  we  are  unable  to  attain. 
If  trees  which  have  been  cut  down  and 
which  lie  undisturbed  at  the  foot  of 
the  stumps  are  timber,  or  if  the  same 
trees  which  have  been  cut  into  saw 
logs  and  which  are  left  lying  where 
they  fell  are  timber,  then  it  follows 
from  a  necessary,  usual,  and  common- 
sense  definition  of  the  term,  'removal 
from  the  premises,'  that  they  could  not 
be  in  a  legal  sense  removed  while  they 
were  in  fact  remaining  physically  on 
the  premises." 

Where  the  timber  does  revert,  the 
vendor  may  enjoin  a  trespass  by  the 
purchaser  for  the  purpose  of  removing 
the  timber.  Dye  v.  East  Shore  Wood- 
enware  Co.'  (1912)  169  Mich.  78,  134 
N.  W.  986. 

o.  Special  eontrat^. 

The  question  under  consideration 
herein  is  determined  in  some  cases  by 
the  provisions  of  the  contract.  Those 
cases  will  now  be  discussed.    It  should 
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be  remembered,  however,  that  the 
contract  provisions  are  important  in 
every  case.  No  clear  line  can  be 
drawn  between  contracts  which  have 
a  direct  provision  on  this  question, 
and  those  that  have  not.  The  reader 
should  therefore  consult  the  previous 
discussion  in  subd.  V.,  especially  the 
cases  referred  to  at  the  end  of  this 
discussion  of  special  contracts. 

Timber  cut  and  skidded  was  held 
to  revert  to  the  vendor,  under  a  con- 
tract for  the  sale  of  the  timber  stand- 
ing, lying,  or  being  on  the  premises, 
and  providing  that  "whatever  of  said 
timber  shall  remain  upon  said  lands 
after  the  limit  of  the  aforesaid  five 
years  shall  revert  and   become  the 
property  of  said  first  party."    Gamble 
V.  Gates  (1892)  92  Mick.  610,  52  N.  W. 
941,  8.  c.  on  later  appeal   (1893)  97 
Mich.  465,  56  N.  W.  855.     Compare 
with  McNeil  v.  Hall  (1905)  107  App. 
Div.  86,  94  N.  Y.  Supp.  920,  affirmed 
without  opinion  in  .(1907)  187  N.  Y. 
549, 80  N.  E.  1113.   And  in  New  Hamp- 
shire, where  under  the  ordinary  con- 
tract the  title  to  standing  trees  is  not 
lost  by  failure  to  remove  them  within 
the  time  limited,  although  thereafter 
the  purchaser  has  no  right  to  enter 
upon  thp  land  for  that  purpose,  it  is 
held  that  the  purchaser  of  timber  ac- 
quires only  such  as  he  removes  within 
the  time  stipulated  under  a  deed  of 
timber  providing  that  the  purchaser 
had  the  right  to  enter  to  cut  and  re- 
move timber  "at  any  time  before  Jan- 
uary 1,  1913;  all  timber  not  removed 
before  that  date  should  become  the 
property  of  said  grantors."    Paul  v. 
Wiggin  (1916)  78  N.  H.  235,  99  Atl. 
88.   There  was  a  further  provision  in 
the  deed  involved  in  this  case  that  the 
buyer  might  place  a  mill  upon  the 
land,  and  that  "all  sawed  lumber  be 
removed  on  or  before  June  1,  1913." 
It  was  held  that  the  purchaser  did  not 
have  the  right  to  cut  any  timber  after 
December  31,  1912,  that  he  might  re- 
move all  that  had  been  cut,  whether 
sawed  or  unsawed,  before  January  1, 
1913,  and  that  all  the  unsawed  lumber 
remaining  on  the  premises  January  1, 
1913,  became  the  property  of  the  land- 
owner. 
And  under  a  contract  expressly  pro- 


viding that  "all  timber,  whether  cut  or 
uncut,  remaining"  on  the  land,  should 
revert  to  the  vendor,  logs  cut  and 
skidded  reverted  to  the  vendor.  Dye 
v.  East  Shore  Woodenware  Co.  (1912) 
169  Mich.  78,  134  N.  W.  986. 

In  McNeil  v.  Hall  (N.  Y.)  supra,  the 
contract  provided  that  the  purchaser 
should  draw  all  the  timber  off  the  lot 
on  or  before  the  date  stipulated,  "after 
which  date  he  has  no  further  right  on 
said  premises,  or  in  any  timber  left 
thereon."  The  logs  in  dispute  had 
been  cut  and  skidded,  but  remained 
on  the  premises  after  the  date.  In 
holding  that  title  to  these  logs  reverted 
to  the  landowner,  the  court  says:  "It 
is  unnecessary  to  determine  the  pre- 
cise nature  of  the  title  which  the  vend- 
ee acquired  in  the  first  instance  by 
virtue  of  the  contract,  because,  almost 
in  express  language,  it  provided  that 
he  should  be  prevented  from  asserting 
such  title,  whatever  its  nature,  to  any 
logs  which  remained  upon  defendant's 
premises  after  the  12th  day  of  April, 
1903.  He  agreed  that  he  would  not 
exercise  any  act  of  ownership  or 
dominion  over  such  logs  after  that 
date.  .  .  .  Clearly  the  word  'tim- 
ber,' as  used  in  the  first  clause  of  the 
sentence,  has  reference  to  timber  al- 
ready cut,  and  there  is  no  basis  for 
holding  that  the  word  'timber,'  as  used 
in  the  last  clause,  has  a  different 
meaning  and  refers  to  standing  tim- 
ber. The  vendee  agreed  to  draw  all 
timber  before  a  certain  date,  and  he 
agreed  to  forfeit  his  right  to  all  tim- 
ber left  on  the  premises  after  such 
date." 

The  parties  may  by  contract  provide 
that  the  purchaser  may,  after  the  ex- 
piration of  the  time  limited,  remove 
timber  cut  within  that  time.  A  con- 
tract of  sale  of  standing  timber  which 
specified  a  certain  time  for  cutting  and 
removing  the  same,  and  then  added, 
"or  until  the  .  .  .  [purchaser]  shall 
have  removed  all  logs  which  it  may 
have  cut  on  said  lands,"  and  in  a 
subsequent  part  of  the  contract  gave 
the  purchaser  a  definite  extension  to 
remove  logs  which  it  may  have  cut  on 
the  lands  by  reason  of  the  contract, 
was  construed  by  the  court  as  giving 
the  purchaser -a  reasonable  time  after 
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the  expiration  of  the  definite  extension 
provided  in  the  contract;  logs  that 
were  cut  during  the  contract  period 
were  held  to  become  the  chattel  prop- 
erty of  the  purchaser,  and  he  was  held 
entitled  to  remove  them  within  a  rea- 
sonable time  after  the  expiration  of 
the  definite  extension.  Sanborn  v. 
Franklin  County  Lumber  Co.  (1908) 
55  Fla.  389,  46  So.  85. 

See  Johnson  v.  Truitt  (1905)  122  Ga. 
327,  50  S.  E.  135;  Butler  v.  McPher- 
son  (1909)  95  Miss.  635,  49  So.  257; 
Hubbard  v.  Burton  (1881)  75  Mo.  65; 
Tuttle  V.  D.  W.  Pingree  Co.  (1909)  75 
N.  H.  288,  73  Atl.  407,  and  Kemble  v. 
Dresser  (1840)  1  Met.  (Mass.)  271,  35 
Am.  Dec.  364,  V.  a,  1. 

Tt.  Rights  itpon  aulfseguent  sale  of  land. 

a.  Doctrtne  that  title  paaae*  to  grantee 
of  land. 

Where  the  land,  upon  which  the  tim- 
ber sold  is  situated,  is  subsequently 
sold,  a  question  arises  whether,  upon 
the  failure  to  remove  the  timber,  it 
reverts  to  the  original  landowner,  or 
to  the  owner  of  the  land  at  the  time 
the  reversion  takes  place.  There  is 
some  difference  of  opinion  as  to  this, 
and  the  question  is,  of  course,  affected 
by  the  contract  in  certain  cases.  It 
is  held  in  some  cases  that  timber  sold 
under  a  contract  specifying  a  time  for 
removal,  which  is  excepted  from  a  sub- 
sequent deed  of  the  land,  does  not  re- 
vert to  the  original  owner  of  the  land 
upon  failure  to  remove  the  same  with- 
in the  time  limited,  but  passes  to  the 
then  owner.  Granville  Lumber  Co.  v. 
Atkinson  (1916)  234  Fed.  424;  Sutton 
v.  Gray  Lumber  Co.  (1907)  3  Ga.  App. 
377,  60  S.  E.  2;  Hornthal  v.  Howcott 
(1911)  154  N.  C.  228,  70  S.  E,  171; 
Neilson  v.  McNeil  (1914)  72  Or.  549, 
143  Pac.  1119;  Saltonstall  v.  Little 
(1879)  90  Pa.  422,  35  Am.  Rep.  683; 
Deer  Creek  Lumber  Co.  v.  Sheets 
(1914)  75  W.  Va.  ai,  83  S.  E.  81.  See 
Williams  v.  McCarty  (reported  here- 
with) ante,  9;  Strasson  v.  Mont- 
gomery (1873)  32  Wis.  52. 

Where  certain  timber  was  sold  at 
judicial  sale,  with  the  right  to  the  pur- 
chaser to  have  five  years  in  which  to 
cut  the  same,  and  with  a  further  ex- 
tension of  three  years- upon  the  pay- 


ment of  a  certain  sum  of  money,  and 
at  the  time  of  the  sale  it  was  stated 
by  the  commissioners  that  the  inter- 
est payable  for  the  extended  period 
would  belong  to  the  present  owners  of 
the  land,  and  not  to  the  purchaser,  and 
subsequently,  upon  the  sale  of  the 
land,  the  same  persons  who  bought  the 
timber  bought  the  land,  the  former 
owners  of  the  land  were  not  entitled  to 
have  the  interest  for  the  extension 
period  secured  to  them,  since,  upon  the 
expiration  of  the  five  years  without 
any  extension  being  taken,  the  timber 
reverted  to  the  purchaser  of  the  land, 
and  he  could  cut  it  when  he  wished  to 
do  so.  Shannonhouse  v.  McMullan 
(1915)  168  N.  C.  239,  84  S.  E.  259. 

Where  land  has  been  conveyed,  with 
a  reservation  in  the  deed  of  the  tim- 
ber, in  accordance  with  a  previous 
contract  for  the  sale  of  the  timber, 
and  subsequently  a  release  of  the 
rights  of  the  purchaser  under  this  con- 
tract are  obtained,  the  grantee  obtains 
title  to  the  timber.  Neilson  v.  McNeil 
(1914)  72  Or.  549,  143  Pac.  1119. 

An  owner  of  land  who  has  sold  the 
timber  thereon  under  a  contract  giv- 
ing the  purchaser  five  years  to  remove 
the  timber,  and  if  not  taken  off  in  this 
time  "to  revert  back  unless  otherwise 
provided,"  and  who  subsequently  sells 
the  land,  conveying  the  same  by  a 
deed  containing  the  following :  "The 
timber  upon  this  tract  of  land  was 
sold  to  .  .  .  and  is  therefore  re- 
served by  the  party  of  the  first  part 
in  this  deed,"  does  not  acquire  title 
to  the  timber  on  the  failure  of  the  pur- 
■chaser  to  remove  it  within  the  time 
limited,  and  has  not,  therefore,  any 
right  which  he  can  transfer  to  the 
owner  of  the  timber  that  will  entitle 
it  to  remove  after  the  time  limited. 
Deer  Creek  Lumber  Co.  v.  Sheets 
(1914)  75  W.  Va.  21,  83  S.  E.  81. 

A  devisee  of  the  land  was  held  en- 
titled to  timber  upon  the  abandonment 
of  their  contract  by  the  purchasers, 
although  the  proceeds  of  the  contract 
were  devised  to  the  heirs  equally,  in 
Lambden  v.  West  (1896)  7  DeL  Ch. 
266,  44  Atl.  797. 

In  Strasson  v.  Montgomery  (1878) 
32  Wis.  52,  the  owner  of  land,  who  had 
sold  the  timber  therefrom  by  an  in- 
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strument  giving  the  purchaser  antil 
December,  1870,  to  remove  the  same, 
subsequently  sold  the  land  and  con- 
veyed the  same  by  a  deed  containing 
the  following  clause:    "Excepting  and 
reserving  a  certain  amount  of  timber 
heretofore  sold  Elias  N.  White,  and  the 
said  Elias  N.  White  or  his  assigns 
was  to  have  until  December,  1871,  to 
take  off  said  timber."    In  holding  that 
only  the  timber  sold  to  White  was  ex- 
cepted or  reserved  from  the  deed,  and 
that  the  balance  passed  to  the  grantee, 
the  court  says:     "We  have  already 
seen  that  the  timber  sold  to  White 
was  only  such  as  he  should  take  off  the 
premises  by  December  4,  1870.    Hence 
the  timber  remaining  on  the  premises 
after  that  date  is  not  included  in  the 
above  language,  and  is  not  excepted  or 
reserved  at  all,  unless  it  is  so  by  force 
of  this  further  language  of  the  deed — 
'and  the  said  Elias  N.  White  or  his 
assigns  is  to  have  until  December, 
1871,  to  take  off  said  timber.'     The 
timber  here  referred  to  is,  of  course, 
the  same  mentioned  in  the  first  clause 
of  the  exception  or  reservation  above 
quoted,  and  it  is  quite  obvious  that  it 
cannot  enlarge  the  operation  of  that 
clause.    ...    It  requires  no  argu- 
ment to  show  that  in  such  case  the 
last  clause  would  necessarily  be  en- 
tirely inoperative."     But  it  is  added 
that,  if  the  court  should  be  wrong  in 
this,  there  is  another  view  which  is 
fatal  to  the  defense — that  is,  that  if 
the  provision  in  the  deed  reserving  to 
White  and  his  assigns  the  right  to  take 
timber  from  the  premises  until  De- 
cember, 1871,  is  a  reservation,  it  is  a 
reservation  in  favor  of  a  stranger  to 
the  deed,  and  is  void  for  that  reason. 
An  owner  of  land  who  has  sold  tim- 
wr  thereon,  giving  to  the  purchaser  a 
stated  time  in  which  to  remove  the 
same,  who  subsequently  conveys  the 
land  by  a  deed  containing  an  excep- 
tion as  follows :    "Excepting,  however, 
from  this    conveyance    certain    pine 
^1^^  now  standing  on  said  land,"  does 
not  acquire  title  to  trees  remaining  on 
the  land  at  the  expiration  of  the  time 
limited    in     the     timber     contract. 
French  v.  Sparrow  Kroll  Lumber  Co. 
(1904)  135  Mich.  424,  97  N.  W.  961. 
And  this  was  held  with  reference  to  a 


conveyance  in  which  the  exception 
was  of  the  "pine  timber  .  .  .  which 
was  sold  to  F.  H.  Begole."  Ibid.  Com- 
pare with  Haskell  v.  Ayres  (1876)  35 
Mich.  89,  infra,  VI.  b. 

In  Sutton  V.  Gray  Lumber  Co.  (1907) 
3  Ga.  App.  877, 60  S.  E.  2,  according  to 
this  court,  the  original  owner  of  the 
land  conveyed  title  to  his  grantee  "to 
everything  on  the  land  lot  except  the 
timber  which  he  had  previously  sold 
to  Banks."  Continuing,  the  court 
says:  "All  that  was  sold  to  Henry 
Banks  was  such  timber  as  he  might 
cut  on  the  land  lot  within  the  five 
years.  The  exception  noted  would 
have  been  good  without  having  been 
placed  in  the  deed  from  Slade  to  Pat- 
ton,  because  the  deed  from  Slade  to 
Banks  had  been  previously  recorded, 
but  it  was  apparently  inserted  in  the 
deed  out  of  abundance  of  caution,  to 
protect  the  warranty  of  the  grantor 
to  Banks,  and  not  for  the  purpose  of 
reserving  any  right  in  the  timber  to 
the  grantor  Slade;  and  also  to  protect 
the  right  in  said  timber  which  had 
been  previously  granted  to  Banks.  If 
Slade  had  intended  to  reserve  any  es- 
tate in  the  timber  for  himself  after 
the  five  years  expired,  he  would  have 
used  apt  words  of  reversion  in  the 
deed  to  Fatten.  It  is  perfectly  plain 
that,  if  Banks  cut  no  timber  at  all 
during  the  five  years,  none  was  sold  to 
him,  for  the  office  of  the  proviso  con- 
tained in  his  deed  was  to  limit  his 
right  and  title  to  such  timber  as  he 
might  cut  during  the  five  years.  In 
other  words,  his  general  right  to  the 
timber  on  the  land  lot  was  limited 
and  restricted  by  the  proviso."  This 
construction  was  held  not  at  variance 
with  the  decision  in  Levis  v.  Parrott 
Lumber  Co.  (1904)  119  Ga.  476,  46  S. 
E.  647.  In  that  case,  according  to  the 
court  in  the  Sutton  Case,  the  convey- 
ance from  the  original  owner  express- 
ly provided :  "  'All  timber  remaining 
[on  said  land  lot]  to  revert'  to  the 
grantor  after  a  period  named,  to 
wit,  at  the  expiration  of  eight 
years,"  while  in  the  Sutton  Case 
no  provision  was  made  that  the 
timber  remaining  on  the  land  at  the 
end  of  five  years  should  revert  to 
Slade,  the  grantor,  or  to  anyone  else. 
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so  that  at  the  end  of  the  period  of  five 
years,  without  such  clause,  it  neces- 
sarily remained  as  a  part  of  the  realty, 
and  was  the  property  of  whoever  at 
that  time  had  title  to  the  realty. 

That  purchasers  of  land  from  which 
the  timber  has  been  sold,  to  the  notice 
of  the  purchasers,  acquire  no  inter- 
est in  the  timber  except  the  right  to 
have  it  revert  to  them  in  case  it  is 
not  removed  under  the  contract  of" 
sale,  is  stated  in  Brodack  v.  Morsbach 
(1905)  88  Wash.  72,  80  Pac.  275. 

Where  one  purchases  land  which  is 
conveyed  to  him  by  deed  in  which  his 
srrantor  reserves  timber  to  be  removed 
by  a  stated  date,  the  grantee  being 
informed  by  the  grantor  that  he  has 
sold  this  timber  and  that  is  to  be  re- 
moved by  the  date  mentioned  in  the 
deed,  and  that  if  it  is  not  so  removed 
it  shall  become  the  property  of  the 
grantee,  the  grantee  acquires  title  to 
timber  remaining  on  the  land  at  the 
expiration  of  the  time  specified. 
Lockeshan  v.  Miller  (1894)  16  Ky.  L. 
Rep.  55. 

Timber  sold  under  a  contract  by 
which  the  purchaser  is  given  a  stated 
time  in  which  to  remove  it  does  not 
revert  to  the  original  owner  of  the 
land  upon  the  expiration  of  that  time, 
where  the  land  was  sold  without  men- 
tioning the  timber,  and  conveyed  by  a 
deed  containing  a  stipulation  war- 
ranting the  land  to  the  purchaser, 
his  heirs  and  assigns,  in  full  war- 
ranty forever,  free  from  any  lien, 
mortgage,  or  encumbrance  whatever, 
with  full  and  general  warranty  of 
title,  and  "with  full  subrogation  to 
all  the  rights  of  warranty  and  other 
rights  as  held  therein  by  said  vendor." 
Brown  v.  Minden  Lumber  Co.  (1920) 
—  La.—,  86  So.  727. 

The  right  of  the  original  owner  to 
grant  an  extension  has  been  denied.  A 
reservation  in  a  deed  by  the  grantor 
who  had  sold  timber  from  the  land 
conveyed,  giving  the  purchasers  a 
limited  time  for  removal,  of  the  right 
to  remove  at  any  time  from  the  date 
of  the  deed  any  and  all  timber  from  all 
the  lands  above  described,  was  held  not 
to  include  the  right  of  reversion  upon 
failure  of  his  purchasers  to  remove 
timber  within  the  time  limited,  in  In- 


ternational Lumber  v.  Staude  (1919) 
144  Minn.  356,  175  N.  W.  909.  Ac- 
cordingly, an  extension  of  time  given 
by  him  to  one  of  his  purchasers,  who 
failed  to  remove  within  the  time 
limited  in  the  original  contract,  was 
invalid. 

And  the  right  of  the  grantee  of 
the  land  to  payments  provided  for 
extensions  has  been  recognized.  The 
payments  provided  for  in  the  contract 
of  sale  of  timber,  for  an  extension 
thereof  by  the  purchaser,  must  be 
paid  to  the  grantee  of  the  land. 
Granville  Lumber  Go.  v.  Atkinson 
(1916)  234  Fed.  424.  Payments 
agreed  upon  to  secure  an  extension 
were  held  to  have  been  properly  made 
to  a  grantee  of  the  land,  in  Wilson  v. 
Buffalo  Collieries  Co.  (1917)  79  W. 
Va.  279,  91  S.  E.  449,  where  the 
original  owner,  who  had  entered  into 
the  timber  contract,  sold  the  land  by 
a  deed  which  expressly  made  the  con- 
veyance subject  to  the  rights  granted 
to  the  purchaser  of  the  timber. 

See  Carolina  Timber  Co.  v.  Wells 
(1916)  171  N.  C.  262,  88  S.  E.  827, 
infra,  VI.  b. 

b.  Doctrine  that  title  reverts  to  original 
owner  of  land. 

Other  cases  hold  that  the  title  to 
timber  reverts  to  the  original  owner 
of  the  land,  upon  failure  of  the 
purchaser  of  the  timber  to  remove  it  in 
the  time  limited.  In  Levis  v.  Parrott 
Lumber  Co.  (1904)  119  Ga.  476.  46 
S.  E.  647,  one  who  purchased  land  by 
conveyance  which  recited,  "all  timber 
on  above  lots  sold  prior  to  this  day 
reserved,"  was  held  not  to  acquire 
title  to  timber  thereon,  which  his 
grantor  had  sold  giving  a  period  of 
time  for  its  removal,  upon  the  expira- 
tion of  the  time  limited.  Accoriding 
to  this  court,  upon  the  expiration  of 
the  time  limited  the  grantor  was  rein- 
vested with  the  timber  that  remained 
on  the  land ;  that  the  grantor  did  not, 
under  the  conveyance  above  men- 
tioned, pass  the  title  to  his  grantee, 
but  expressly  excepted  or  reserved  it. 
It  was  accordingly  held  in  this  case 
that  the  grantee  of  the  land  could  not 
maintain  an  action  against  the 
purchaser  of  the  timber  for  the  remov- 
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al  of  the  timber  after  the  expiration  of 
the  time  limited,  for  the  reason,  as 
above    stated,  that  he  did  not  have 
title  to  the  timber.    In  Ford  Lumber 
Co.  V.  Cornett  (1912)  146  Ky.  457,  142 
S.  W.  718,  rehearing  denied  in  (1912) 
148  Ky.  26,  145  S.  W.  1105,  the  title  to 
timber  which  had  been  sold  by  the 
owner  of  land  with  a  requirement  that 
the  same  be  removed  within  a  stated 
time,  which  was  excepted  from  a  sub- 
sequent deed  of  land  by  the  owner, 
was  held  to  revert  to  the  original  own- 
er.   The  exception  in  this  case  was  in 
the  following  language:    "Excepting 
all    the  poplar,   ash,    and   cucumber 
trees,  6i  feet  in  circumference  and 
upward,     .     .     .     together  with  the 
right  of  way,  etc.,  except  over  growing 
crops."     Timber     which     had     been 
sold  under  a  contract  by  which  the 
purchaser  was  to  have  a  stated  time  in 
which  to  remove  it  was  held  to  revert 
to  the  vendor,  who  had  sold  the  land 
with  a  reservation  of  "all  the  pine 
timber  on  said  land  above  the  size  of 
10  inches  in  diameter  20  feet  from 
the    stump."      Howard    v.     Lincoln 
(1836)   13  Me.  122.     The  court  says 
that  the  timber  that  remained  on  the 
land  after  the  expiration  of  the  time 
limited  in  the  sale  thereof  continued 
the  property  of  the  then  owner,  by 
virtue  of  his  reservation  in  his  deed 
to  the  land. 

The  court,  in  Gresham  v.  Atlantic 
Coast  Lumber  Corp.  (1913)  96  S.  C. 
63,  79  S.  E.  799,  in  dealing  with  a 
conveyance  of  land  containing  an  ex- 
ception of  the  timber  theretofore  sold 
to  a  lumber  company,  says  that  under 
this  conveyance  the  timber  did  not 
pass  to  the  grantee. 

The  owners  of  land  who  had  sold 
the  timber  therefrom  with  the  pro- 
vision that  if  the  timber  shall  not  be 
cut  and  removed  within  a  stated 
period,  the  same  shall  "revert  to  us," 
and  who  thereafter  conveyed  the  land, 
excepting  from  the  conveyance  all  the 
timber  which  had  theretofore  been 
sold  and  conveyed,  acquired  title  to 
the  timber  upon  the  failure  of  the 
purchaser  to  remove  it  within  the 
time  stated.  Lewis  v.  Bennette  (1917) 
—  Tex.  Civ.  Ap^.  — ,  193  S.  W.  233, 

The  right  of  the  original  owner  to 


grant  an  extension  of  time,  or  recover 
the  compensation  agreed  upon  for 
such  extension,  has  been  sustained. 
See  Gabbabd  v.  Sheffield  (reported 
herewith)  ante,  1.  The  vendor  of 
timber  to  be  removed  within  a  stated 
time,  who  had  thereafter  sold  the  land 
expressly  reserving  the  timber,  was 
held  to  have  authority  to  extend  the 
time  for  taking  off  the  timber,  in 
Haskell  v.  Ayres  (1876)  35  Mich.  89. 
The  court  here  holds  that  the  reserva- 
tion in  the  deed  was  absolute,  but  it 
is  stated  that  there  must  be  undoubt- 
edly the  right  of  the  vendor  thus  to 
extend  the  time  after  he  had  parted 
with  title  to  the  land,  though  he  could 
not  do  so  indefinitely  to  the  prejudice 
of  the  owner  of  the  land,  who  might 
desire  to  put  the  land  to  use;  but  in 
this  case  it  did  not  appear  that  the 
owner  of  the  land  ever  objected,  or  ever 
notified  the  owner  of  the  timber  to 
remove  it.  Compare  with  French  v. 
Sparrow  Kroll  Lumber  Co.  (1904)  136 
Mich.  424,  97  N.  W.  961,  supra.  The 
owner  of  land  who  sells  the  timber 
thereon  with  the  right  for  a  stated 
number  of  years  to  enter  and  remove, 
with  the  privilege. of  an  extension  of 
five  more  years  upon  certain  condi- 
tions, who  thereafter  sells  the  land, 
excepting  from  his  conveyance  the 
timber  sold  as  above  mentioned,  may 
thereafter  grant  an  extension,  as  pro- 
vided in  the  timber  contract.  Powell 
V.  Frosburg  Lumber  Co.  (1913)  163 
N.  C.  36,  79  S.  E.  272.  The  sum  paid 
by  a  purchaser  of  timber  to  obtain  an 
extension  thereof,  as  provided  in  the 
contract,  was  held  to  belong  to  the 
owner  of  th6  land  at  the  time  the  ex- 
tension was  obtained,  in  Carolina 
Timber  Co.  v.  Wells  (1916)  171  N.  C. 
262,  88  S.  E.  327.  In  this  case  it 
passed  to  a  grantee  of  the  land  from 
the  original  vendor  of  the  timber. 
Where  an  owner  of  land  who  has  con- 
veyed the  timber  thereon,  giving  to 
the  purchaser  a  stated  time  in  which 
to  remove  it,  subsequently  sells  the 
land,  and  in  the  deed  conveying  the 
same  excepts  therefrom  all  pine 
timber  to  be  removed  from  the  land 
within  the  time  fixed  in  the  timber 
contract,  and  refers  to  such  deed  as 
being  made  a  part  of  the  deed  in  con- 
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veyance  of  the  land,  the  original 
owner  of  the  land  is  the  proper  person 
to  grant  an  extension  provided  for  in 
the  timber  deed.  Adams  v.  Fidelity 
Lumber  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  201  S.  W.  1084.  An  owner  of  land 
from  which  the  timber  has  been  sold 
by  a  contract  giving  the  right  to  an 
extension  upon  certain  conditions, 
who  has  thereafter  conveyed  the  land 
reserving  all  timber  rights  until  the 
date  fixed  in  the  timber  agreement  for 
the  removal  of  the  timber,  is  entitled 
to  recover  the  compensation  agreed 
upon  for  the  extension.  Ricks  v. 
McPherson  (1919)  178  N.  C.  154,  100 
S.  E.  330. 

The  right  to  timber  and  a  mill  site, 
reserved  to  the  grantor  in  a  convey- 
ance of  certain  parcels  of  land  within 
a  larger  tract,  does  not  pass  by  the 
subsequent  conveyance  of  the  whole 
tract,  in  which  conveyance  there  is  an 
express  exception  of  the  parcels  of 
land  previously  conveyed.  Kincaid  v. 
McGowan  (1888)  88  Ky.  91,  13  L.R.A. 
289,  4  S.  W.  802. 

,  TII.  Actions. 

'  a.  Vnd«r  majority  view. 

As  appears  from  the  discussion  in 
in.  a,  and  II.  c,  4  (a)  supra,  the  major- 
ity of  courts  hold  that  upon  the  fail- 
ure of  the  purchaser  of  timber  to 
remove  it  within  the  time  stated  in  the 
contract,  or  within  a  reasonable  time 
if  no  time  is  stated  in  the  contract, 
and  the  contract  is  construed  as  one 
not  granting  a  right  in  perpetuity,  the 
rights  of  the  purchaser  terminate  and 
revert  to  the  vendor,  subject  to  rights 
acquired  by  a  grantee  of  the  land,  as 
discussed  in  subd.  VI. 

It  has  been  held  that  a  landowner 
may  have  a  forfeiture  declared 
after  the  expiration  of  a  reason- 
able time,  where  the  timber  was 
sold  under  a  contract  specifying 
no  time  for  removal.  McNair 
&  W.  Land  Co.  v.  Parker  (1912) 
64  Fla.  871,  69  So.  969;  Minshew  v. 
Atlantic  Coast  Lumber  Corp.  (1914) 
98  S.  C.  8,  81  S.  E.  1027,  writ  of  error 
dismissed  for  want  of  jurisdiction  in 
(1914)  285  U.  S.  685,  59  L.  ed.  424, 
35  Sup.  Ct.  Rep.  202.  It  is  not  neces- 
sary to  return  the  purchase  money. 


McNair  &  W.  Land  Co.  v.  Parker 
(Fla.)  supra;  Berry  v.  Marion 
County  Lumber  Co.  (1917)  108  S.  C. 
108,  93  S.  E.  328.  Ann.  Cas.  1918E,  877. 
But  it  is  not  necessary  that  the  owner 
of  the  land  have  a  forfeiture  declared ; 
he  may  appropriate  the  timber  on  the 
theory  of  abandonment  by  the  grantee. 
Eastern  Kentucky  Mineral  &  Timber 
Co,  V.  Swann-Day  Lumber  Co.  (1912) 
148  Ky.  82,  46  L.R.A.(N.S.)  672,  146 
S.  W.  438.  The  sale  by  the  heirs  of 
one  who  has  granted  the  timber  on 
his  land  under  the  implied  condition 
that  it  be  removed  within  a  reasonable 
time,  of  the  property  after  the  lapse 
of  such  time  without  any  attempt  to 
remove  the  timber,  may  be  regarded 
as  an  entry  under  theory  of  abandon- 
ment. Ibid.  It  was  contended  in  Reed 
V.  Merrifield  (1845)  10  Met.  (Mass.) 
155,  that,  by  the  sale  of  the  timber 
with  a  stated  time  within  which  to 
remove  it,  the  purchaser  acquired  an 
interest  in  the  land  and  a  right  to 
enter  and  cut  the  timber,  which  right 
could  be  terminated  only  by  the  plain- 
tiff's entry;  this  contention,  however, 
was  denied,  the  court  holding  that  the 
purchaser  acquired  no  interest  in  the 
land,  but  simply  a  right  during  the 
time  fixed  to  take  off  the  timber  grow- 
ing on  the  land. 

But  in  Louisiana  a  time  limit  must 
be  fixed  by  the  court,  where  none  is 
fixed  in  the  contract,  before  a  forfei- 
ture results,  the  forfeiture  resulting 
from  failure  to  remove  within  the 
time  thus  fixed.  Simmons  v.  Tremont 
Lumber  Co.  (1919)  144  La.  719,  81 
So.  263;  Big  Pine  Lumber  Co.  v. 
Hunt  (1919)  145  La.  342,  82  So.  363. 
It  seems  that  in  this  state  the  title  to 
the  timber  does  not  revert  by  a  mere 
lapse  of  time,  but  that  it  is  necessary 
for  the  owner  of  the  land  to  have  a 
time  limit  fixed ;  the  court  states  that 
until  a  time  limit  has  been  fixed,  and 
has  expired,  the  owner  has  no  cause 
of  action  to  have  the  timber  declared 
forfeited  to  him.  Simmons  v.  Tremont 
Lumber  Co.  (La.)  supra. 

And  in  other  states  the  theory  pre- 
vails that  the  rights  of  the  purchaser 
do  not  terminate  until  after  notice. 
In  Huron  Land  Co.  v,  Davison  (1902) 
131  Mich.  86,  90  N.  W.  1034,  where  a 
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reservation  of  timber  in  a  deed  was 
held  to  require  the  grantor  to  remove 
tiie  timber  within  a  reasonable  time, 
the  court  held  it  to  be  the  duty  of  the 
i;rantee  to  notify  the  grantor  to  re- 
move the  timber,  and  that  the  grantor 
was  entitled  to  reasonable  time  after 
such  notice,  the  court  saying  that 
"the  law  will  not  permit  the  grantee 
in  such  a  case  to  obtain  the  title  to 
the  reserved  timber  without  notice  to 
the  grantor  to  remove  it."  "It  is  here- 
by agreed  that  the  lumber  shall  be 
cnt  this  winter,  if  possible,  and  what 
remains  uncut  shall  be  cut  the  fol- 
lowing winter,"  was  held  to  convey 
a  title  to  the  lumber,  defeasible  upon 
failure  to  cut  within  the  time  limited. 

That  the  right  of  entry  of  a  grantee 
of  timber,  under  a  contract  specifying 
no  time  for  the  catting  and  removal, 
may  be  terminated  by  his  refusal  to 
exercise  the  right  after  a  reasonable 
notice  to  do  so,  is  recognized  in 
Boults  V.  Mitchell  (1810)  15  Pa.  371, 
and  Boalts  v.  Mitchell  (1810)  16  Pa. 
364.  That  one  having  the  right  to  cut 
and  remove  timber  standing  on  the 
land  of  another  may  be  compelled  to 
take  it  off  in  a  reasonable  time  is  held 
in  Andrews  v.  Wade  (1886)  3  Sadler 
(Pa.)  133,  6  Atl.  48. 

That  notice  must  be  given  the 
porchaser  under  a  contract  specifying 
no  time  for  removal  is  held  in  Gregg 
V.  Birdaall  (1866)  53  Barb.  (N.  Y.) 
402.  On  the  contrary,  it  seems  to  be 
the  opinion  in  Decker  v.  Hunt  (1906) 
111  App.  Div.  821,  98  N.  Y.  Supp.  174, 
that  the  rights  of  the  purchaser, 
under  a  contract  specifying  no  time 
for  removal,  terminate  without  notice. 
And  in  Hayes  v.  Gregory  (1918)  184 
App.  Div.  802,  172  N.  Y.  Supp.  784, 
tne  court  expressly  says:  "We  do 
not  hold  that  notice  is  an  essential 
PKrequigite  to  an  action  of  this 
nature  [action  in  damages  and  to  re- 
strain the  purchaser  from  removing 
*Wttber,  on  the  theory  that  a  reason- 
able time  had  elapsed],  but  notice,  or 
we  want  thereof,  is  a  circumstance 
^  be  considered  in  determining  the 
qnestion  of  reasonable  time."  The 
theory  that  notice  is  not  necessary  to 
tenoinate  the  purchaser's  rights  is 


approved  in  Hawkins  y.,Duyall  (1919) 
108  Misc.  838,  177  N.  Y.  Supp.  584. 

See  Ormand  Min.  Co.  v.  Bessemer 
City  Cotton  Mills  (1906)  143  N.  C. 
307,  55  S.  E.  700,  in  which  a  grantor 
of  the  fee  who  reserves  or  accepts  the 
timber  is  held  entitled  to  hold  until 
his  rights  are  put  an  end  to  by  the 
grantee  giving  notice  for  a  reasonable 
time. 

The  owner  of  the  land  may  have 
his  title  quieted  as  to  timber  remain- 
ing after  the  expiration  of  the  time 
fixed  (Hollensteiner  v.  Missoula 
Lumber  Co.  (1908)  37  Mont  278,  96 
Pac.  420;  Faulkner  v.  Allen  (1918) 
—  Okla.  — ,  173  Pac.  1133),  or  have  the 
deed  set  aside  as  a  cloud  upon  his 
title  (Gray  v.  Marion  County 
Lumber  Co.  (1916)  102  S.  C.  289,  86 
S.  E.  640;  Allen  &  N.  Mill  Co.  v. 
Vaughn  (1910)  57  Wash,  163,  106  Pac. 
622),  or  maintain  an  action  in  trespass 
to  try  title  (North  Texas  Lumber  Co. 
V.  McWhorter  (1918)  —  Tex.  Civ. 
App.— ,156  S.W.  1162). 

He  may  maintain  an  action  in  tres- 
pass when  the  purchaser  has  entered 
and  removed  after  the  time  fixed. 
Morgan  v.  Perkins  (1894)  94  Ga.  353, 
21  S.  E.  674;  Noyes  v.  Coding  (1908) 
104  Me.  463,  72  Atl.  181;  Reed  v. 
Merrifield  (1845)  10  Met .  (Masa) 
155;  Hand  v.  Fillingame  (1907)  92 
Miss.  186,  45  So.  569;  Patterson  v. 
Graham  (1894)  164  Pa.  234, -30  Atl. 
247;  Bennett  v.  Vinton  Lumber  Co. 
(1905)  28  Pa.  Super.  Ct  495;  Hill  v.  E. 
P.  Burton  Lumber  Co.  (1911)  90  S.  C 
176,  72  S.  E.  1086. 

He  may  recover  the  value  of  the 
trees  thereafter  taken  by  the  pur- 
chaser.    . 

Kentucky. — Ford  Lumber  &  Mfg. 
Co.  V.  Cress  (1909)  132*  Ky.  317,  116 
S.  W.  710. 

Minnesota.  —  King  v.  Merriman 
(1887)  38  Minn.  47,  35  N.  W.  570; 
Alexander  v.  Bauer  (1905)  94  Minn. 
174,  102  N.  W.  387. 

MiasoarL^-Hanna  v.  Buford  (1916) 
191  Mo.  App.  654,  177  S.  W.  662,  s.  c. 
on  subsequent  appeal  (1917)  —  Mo. 
App.  — ,  194  S.  W.  1060. 

New  York. — ^Mclntyre  v.  Barnard 
(1843)  1  Sandf.  Ch.  62. 

Texas.  —  Beaucbamp    v.    Williams 
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(1909)  —  Tex.  Civ.  App.  — ,  115  S.  W. 
130;  Carter  v.  Clark  &  B.  Lumber  Co. 
a912)  —  Tex.  Civ.  App.  — ,  149  S.  W. 
278;  Chavers  v.  Henderson  (1914) 
—  Tex.  Civ.  App.  — ,  171  S.  W.  798. 

Virginia. — Quigley  Furniture  Co.  v. 
Rhea  (1912)  114  Va.  271,  76  S.  E.  830. 

Washington.  —  Lehtonen  v.  Marys- 
ville  Water  &  P.  Co.  (1910)  58  Wash. 
86,  107  Pac.  878. 

Wisconsin. — Bretz  v.  R.  Connor  Co. 
(1909)   140  Wis.  269,  122  N.  W.  717. 

The  landowner  may  reclaim  lumber 
cut  after  the  expiration  of  the  time 
limited,  without  being  liable  to  the 
purchaser  for  expenditures  made  in 
cutting  and  skidding.  Quigley  Furni- 
ture Co.  V.  Rhea  (Va.)  supra. 

It  has  been  held  that  the  owner  may 
recover  the  agreed  purchase  price, 
notwithstanding  he  has  appropriated 
to  himself  timber  remaining  on  the 
land  at  the  expiration  of  the  time 
agreed.  Sanders  v.  Clark  (1867)  22 
Iowa,  276.  But  in  McCorkle  v.  Kincaid 
(1917)  121  Va.  546,  93  S.  E.  642,  an 
action  which  is  denominated  one  to 
recover  damages  for  breach  of  con- 
tract, it  was  held  that  the  landowner 
could  not  recover  of  the  purchaser  the 
contract  price  of  timber  that  was 
sound  and  merchantable  and  left  in 
the  wood  by  the  purchaser,  since  the 
timber  and  logs  so  left  remained  the 
property  of  the  landowners,  and  if 
they  were  utilized,  or  by  reasonable 
diligence  could  have  been  utilized  by 
them,  any  amounts  realized,  or  which 
could  have  been  thus  realized  there- 
from, should  be  set  off  against  the 
damage  which  the  jury  might  find  in 
the  landowner's  favor.  In  Furrow  v. 
Bair  (1919)  84  W.  Va.  654,.  100  S.  E. 
506,  the  owner  of  the  land  was  held 
not  entitled 'to  recover  of  the  timber 
owner  the  purchase  price  of  timber 
which  was  not  cut  at  the  expiration  of 
the  time  limited.  The  determination 
of  this  question  is  made  to  de- 
pend by  this  court  upon  the 
further  question,  whether  the  con- 
veyance of  the  timber  was  a  deed 
which  vested  in  the  purchaser  the  title 
to  the  timber  upon  its  delivery,  or  an 
executory  contract  for  the  sale  of  the 
timber,  under  which  the  title  did  not 
vest  in  the  purchasers  until  the  same 


was  cut.    The  court,  having  reached 
the  conclusion  that  the  conveyance 
was  an  executory  contract,  held,  as 
above    stated,    tliat    the    landowner 
could  not  recover  for  timber  not  cut. 
The  contract  of  sale  involved  in  this 
case  was  in  the  ordinary  form  of  a 
deed,    and    contained    the    ordinary 
granting  clause.     Thje  timber  was  to 
be  paid  for  at  so  much  per  thousand 
feet,  as  the  purchaser  "shall  ship  the 
said  timber."    The  court  said :  "While 
this  paper,  in  some  of  its  aspects,  is  in 
the  form  of  a  deed,  when  all  of  its 
parts  are  read  together  we  are  forced 
to  the  conclusion  that  it  was  not  the 
intention  of  the  parties  to  pass  title 
to   any   of  the  timber  until   it   was 
severed  from  the  land.    The  time  fixed 
for  determining  the  purchase  price 
was    after    the    severance    of    the 
timber,  and  the  fact  that  the  sellers 
reserved   a   lien   upon  the  manufac- 
tured product,  and  no  lien  upon  the 
standing    timber,    for    the    purchase 
money,  is  practically  conclusive  that 
the  intention  was  to  pass  the  title 
after  the  timber  was  cut  from  the 
land.     This  being  the  case,  the  pro- 
vision in  the  contract  for  removing 
the  timber  within  twelve  months  is  a 
covenant   to   perform  the  executory 
contract  within  that  time.     It  is  an 
agreement  upon  the  part  of  the  de- 
fendants that  they  will  cut  all  the 
timber  within  twelve  months.    If  they 
fail  to  perform  their  covenant  in  this 
regard,  they  are,  of  course,  liable  in 
an  action  for  such  damages  as  result 
to    the    owners    of    the    land.     The 
measure  of  damages  for  the  breach  of 
this  covenant  would  be  the  difference 
in  the  value  of  the  timber  standing 
upon  the  land  at  the  expiration  of  the 
twelve  months,  and  the  price  agreed 
to  be  paid  for  the  said  timber  as  it  was 
severed,    provided    always    that    the 
timber  so   standing  was   worth   less 
than  the  price  agreed  to  be  paid."    It 
was  held  in  Kee  v.  Carver  (1920)  95 
Or.  406,  187  Pac.  1116,  that  the  owner 
of  land  who  had  sold  timber  thereon, 
which  was  to  be  paid  for  at  so  much 
per  cord,  could  not  recover  for  timber 
not  removed  within  the  time  limited, 
since  upon  the  expiration  of  that  time 
the  timber  reverted  to  him,  and  he  will 
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not  be  permitted  to  recover  the 
purchase  price  and  keep  the  st&nding 
timber. 

The  right  to  an  injunction  has  been 
variously  decided.  It  has  been  held 
generally,  without  much  discussion  of 
the  form  of  remedy,  that  the  land- 
owner may  enjoin  the  cutting,  after 
the  purchaser's  rights  have  termin- 
ated. Baxter  v.  Mattox  (1898)  106 
6a.  S44,  82  S.  E.  94;  Lufburrow  v. 
Everett  (1901)  113  Ga.  1054,  39  S.  E. 
436;  Mclntyre  v.  Barnard  (1843)  1 
Sandf.  Ch.  (N.  Y.)  52;  Hill  v.  E.  P. 
Burton  Lumber  Co.  (1911)  90  S.  C. 
176,  72  S.  E.  1085;  Houston  Oil  Co. 
V.  Boykin  (1918)  109  Tex.  276,  206 
S.  W.  815;  North  Texas  Lumber  Co. 
V.  MeWhorter  (1913)  —  Tex.  Civ. 
App.  — ,  156  S.  W.  1152;  Chavers  v. 
Henderson  (1914)  —  Tex.  Civ.  App. 
— ,  171  S.  W.  798;  Brodcks  v.  Moss 
(1915)  —  Tex.  Civ.  App.  — ,  175  S.  W. 
791;  Quigley  Furniture  Co.  v.  Rhea 
(1912)  114  Va.  271,  76'  S.  E.  330; 
Allen  &  N.  Mill  Co.  v.  Vaughn  (1910) 
57  Wafh.  163,  106  Pac.  622 ;  Belcher 
V.  Kleeb  (1910)  59  Wash.  166, 109  Pac. 
798. 

In  sustaining  the  right  of  the  land- 
owner to  injunction,  the  court  in 
Anderson  v.  Miami  LunJ'jer  Co.  (1911) 
59  Or.  149,  116  Pac.  1056,  says  that  it 
is  elementary  that  equity  will  inter- 
fere to  prevent  a  continuous  trespass 
or  repeated  trespass  involving  a  multi- 
plici^  of  suits. 

But  the  general  rules  relating  to 
the  granting  of  injunctions  have  in 
some  instances  been  held  to  place 
limitation  upon  its  issuance.  The 
right  to  an  injunction  is  made  in  some 
cases  to  depend  upon  the  insolvency 
of  the  purchaser  of  the  timber.  Bois- 
aubin  v.  Reed  (1866)  2  Keyes  (  N.  Y.) 
323,  1  Abb.  App.  Dec.  161. 

In  denying  an  injunction  the  court 
in  Rickol  v.  Beaton  (1915)  61  Pa. 
Super,  Ct.  334,  says  that  the  grant- 
^g  of  an  injunction  is  always 
the  exercise  of  power  to  be  cautious- 
ly used,  and  it  should  clearly  ap- 
pear that  irreparable  injury  is  likely 
to  follow,  and  that  there  is  no 
adequate  remedy  at  law.  It  is  then 
stated  that  an  action  of  trespass 
brought  by  the  landowner  wiH  aflford 
him  an  ample  opportunity  to  recover 
15  A.L.K.— 8. 


any  damage  that  he  may  have  sus- 
tained. 

In  Hodges  v.  Buell  (1903)  134  Mich. 
162,  95  N.  W.  1078,  it  was  held  that 
equity  would  not  aid  in  enforcing  a 
forfeiture,  and  therefore  would  not 
restrain  the  cutting  and  removal  of 
timber  after  the  expiration  of  the  time 
limited.  But  in  Dye  v.  East  Shore 
Woodenware  Co.  (1912)  169  Mich.  78, 
134  N.  W.  986,  it  was  held  that  equity 
would  enjoin  a  threatened  trespass 
by  the  purchaser  to  remove  the  timber 
after  the  expiration  of  the  time  limit- 
ed. The  court  stated :  "Equity  is 
invoked  in  this  instance,  not  to 
declare  a  forfeiture,  as  stated  by 
appellant,  but  to  prevent  a  removal 
of  property  belonging  to  the  com- 
plainant." And  this  conclusion  is 
approved  in  Harrington  v.  Kneeland- 
Bigelow  Co.  (1921)  —  Mich.  — ,  182 
N.  W.  68. 

An  injunction  was  granted  in  Mc- 
Clary  v.  Atlantic  Coast  Lumber  Corp. 
(1911)  90  &  C.  153,  72  S.  E. 
145;  Atlantic  Coast  Lumber  Corp. 
V.  Litchfield  (1911)  90  S.  C.  363,  73 
S.  E.  182,  728,  and  Gresham  v.  Atlantic 
Coast  Lumber  Corp.  (1913)  96  S.  C. 
63,  79  S.  E.  799,  pending  the  deter- 
mination of  what  was  a  reasonable 
time  for  the  removal  of  the  timber. 

The  purchaser  cannot  enjoin  the 
owner  from  cutting  the  timber.  Mc- 
Rae  V.  Stillwell  (1900)  111  Ga.  65,  65 
L.R.A.,  513,  36  S.  E.  604;  Dunsmore 
y.  Blount-Decker  Lumber  Co.  (1917) 
—  Tex.  Civ.  App.  —,  .198  S.  W.  603; 
Houston  Oil  Co.  v.  Bunn  (1919)  — 
Tex.  Civ.  App.  — ,  209  S.  W.  830.  Nor 
can  he  enjoin  the  owner  from  interfer- 
ing with  him  in  removing  the  timber. 
Null  V.  Elliott  (1902)  62  W.  Va.  229, 
43  S.  E.  173;  Adkins  v.  Huff  (1906) 
58.  W.  Va.  645,  3  L.R.A.(N.S.)  649.  62 
S.  E.  773,  6  Ann.  Cas.  246. 

Under  the  majority  rule,  the 
purchaser  who  has  failed  to  remove 
the  timber  within  the  required  time 
has  practically  no  remedy.  It  has 
been  held  that  he  cannot  recover 
damages  of  the  owner  who  has  cut 
and  removed  timber.  Chestnut  v. 
Green  (1905)  120  Ky.  385,  86  S.  W. 
1122;  Webber  v.  Proctor  (1896)  89 
Me.  404,  36  Atl.  631.    The  purchaser 
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in  Null  V.  Elliott  (1902)  52  W.  Va. 
229,  43  S.  E.  173,  filed  a  bill  in  equity 
setting  up  the  hardships  of  his  con- 
tract, the  great  loss  that  would  entail 
if  he  was  prevented  from  reaping  the 
benefits  thereof,  and  asked  the  court 
to  relieve  him  by  extending  the  time 
for  the  execution  of  his  contract;  he 
also  asked  that  the  landowner  be  en- 
joined from  interfering  with  him.  In 
dismissing  the  bill  the  court  says: 
"He  made  the  contract,  and  it  is  not 
one  of  peculiar  hardship.  With  his 
consent  the  limit  of  the  removal  of 
the  timber  was  fixed  at  two  years. 
Such  a  provision  as  this  in  timber 
contracts  is  held  to  be  a  condition  of 
the  sale,  and  not  a  covenant  to  remove, 
and  that  the  purchaser  only  takes 
such  of  the  timber  as  he  may  cut  and 
remove  in  the  specified  time;  other- 
wise it  remains  the  property  of  the 
landowner  as  part  of  the  land.  .  .  . 
Such  being  the  law,  the  plaintiff  could 
not  ask  a  court  of  equity  to  extend  the 
time  limit,  for  it  would  be  making  a 
new  and  entirely  different  contract 
between  the  parties.  In  so  far  as  the 
standing  timber  is  concerned,  it  could 
not  become  plaintiff's  property  unless 
severed  during  the  two  years."  It 
was  urged  in  one  case,  in  which  the 
purchaser  had  failed  to  remove  the 
timber  within  the  time  fixed  in  the 
contract,  that  he  should  have  a  rea- 
sonable time  after  the  expiration  of 
the  contract  in  which  to  remove  the 
logs  and  timber,  but  should  be  re- 
quired to  compensate  the  owner  of  the 
land  for  any  injury  or  damage  done  to 
his  property  in  cutting  or  removing 
the  timber  after  the  contract  expired. 
In  answer  to  this  contention,  the  court 
says  that  to  accept  this  view  it  would 
be  necessary  to  make  for  the  parties  a 
new  contract,  or  at  least  to  make  a 
substantial  modification  of  the  con- 
tract entered  into,  and  to  impose  upon 
the  owner  of  the  land  the  burden  of 
resorting  to  means  not  contemplated 
by  the  contract,  to  protect  his  rights 
or  secure  compensation  for  the  inju- 
ries done  him  by  the  purchaser's  wilful 
breach.  Taylor  Brown  Timber  Co.  v. 
Wolf  Creek  Coal  Co.  (1908)  32  Ky.  L. 
Rep.  1015,  107  S.  W.  733.  The 
purchaser  of  bark  who  had  failed  to 


remove  the  same  within  the  time  limit- 
ed was  held  not  entitled  to  maintain 
an  action  in  damages  against  persons 
who  had  purchased  the  same,  after 
the  time  limited  had  expired,  from  the 
owner  of  the  land.  Kellam  v.  Mc- 
Kinstry  (1877)  69  N.  Y.  264. 

Nor  can  a  grantor  who  has  reserved 
the  timber  in  a  deed  of  the  land  main- 
tain ejectment  after  the  time  limited 
has  expired  without  removal.  Salton- 
stall  V.  Little  (1879)  90  Pa.  422,  35 
Am.  Rep.  683. 

The  purchaser  of  timber  under  a 
contract  in  the  form  of  a  deed,  con- 
veying to  him  all  the  merchantable 
timber  on  the  land  with  the  right  or 
privilege  of  cutting  and  hauling  the 
same  within  a  stipulated  time,  and  • 
fixing  a  consideration  at  so  much  per 
1,000  feet  "for  all  merchantable 
timber  cut  from  the  tract  of  land,"  is 
not  required  to  cut  all  the  timber,  or 
any  designated  part  thereof,  and  is, 
therefore,  not  liable  for  timber  re- 
maining on  the  land  at  the  expira- 
tion of  the  period  specified.  Ollis  v. 
Drexel  Furniture  Co.  (1917)  173  N.  C 
542,  92  S.  E.  371. 

b.  Vnder  tnUtortty  view. 
Under  the  minority  rule  discussed 
in  II.  c,  4  (b)  and  III.  b,  supra,  fail- 
ure to  exercise  the  right  of  removal 
within  a  reasonable  time,  or  within 
the  time  limited  in  the  contract, 
results  in  a  forfeiture  of  the  right 
to  enter  and  remove,  but  does  not 
result  in  a  forfeiture  of  the  title. 
According  to  this  view.  Hie  title  to 
the  timber  remains  in  the  purchaser, 
but  his  right  to  enter  and  remove  is 
lost.  The  right  to  enter  and  remove 
the  timber  having  terminated,  the 
purchaser  is  guilty  of  trespass  in 
thereafter  entering  for  the  purpose  of 
cutting  and  removing.  Goodson  v. 
Stewart  (1908)  154  Ala.  660,  46  So. 
239;  C.  W.  Zimmerman  Mfg.  Co.  v. 
Baffin  (1906)  149  Ala.  380,  9  L.R.A. 
(N.S.)  663,  123  Am.  St.  Rep.  58,  42  So. 
858;  Mt.  Vernon  Lumber  Co.  v. 
Shepard  (1913)  180  Ala.  148,  60  So. 
825;  Wright  v.  Bentley  Lumber  Co. 
(1914)  186  Ala.  616,  66  So.  358; 
Means  v.  Blanks  (1919)  203  Ala.  479, 
84  So.  741;     Hoit  v.  Stratton  Mills 
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(1878)  64  N.  H.  109,  20  Am.  Rep.  119; 
Uoitv.  Stratton  Mills  (1874)  54  N.  H. 
462;  Peirce  v.  Finerty  (1911)  76 
N.  H.  88,  29  L.RJ\..(N.S.)  547,  76  Atl. 
194,  79  Atl.  28;  Boults  v.  Mitchell 
(1850)  15  Pa.  871;  DeGoosh  v. 
Baldwin  (1912)  85  Vt  812,  82  Atl. 
182;  Deerfield  Lumber  Co.  v.  Lyman 
(1915)  89  Vt.  201,  94  Atl.  837. 

In  Dyer  v.  Hartshorn  (1906)  73 
N.  H.  509,  63  Atl.  281,  the  owner  of 
the  land  conveyed  the  same  after  the 
time  limit  had  expired,  making  no 
reservation  of  the  timber;  subse- 
quently, the  purchaser  of  the  timber 
cut  the  same,  vi^hereupon  the  owner 
of  the  land  sued  his  grantor  for 
breach  of  covenant,  and  recovered 
judgment;  the  grantor  then  sued  the 
purchaser  of  the  timber  for  breaking 
and  entering  his  close  and  cutting 
away  timber;  the  right  to  recover 
was  denied,  the  court  saying:  "The 
plaintiff  had  then  parted  with  her  title 
and  right  to  possession  of  the  land. 
Not  being  the  owner  of  the  land  or  the 
trees  when  the  alleged  trespass  was 
committed,  she  cannot  maintain  this 
action." 

But  the  courts  recognize  that,  the 
landowner  has  no  title  to  the  trees. 
Equity  will  not  quiet  title  to  the  land 
by  declaring  that  the  purchaser  of  the 
timber  has  no  title  to  the  same. 
Vizard  v.  Robinson  (1913)  181  Ala. 
349, 61 S*.  959. 

A  vendor  cannot  have  his  title  to 
trees  remaining  on  the  land  after  the 
expiration  of  a  reasonable  time 
quieted  as  against  the  purchaser  of 
the  timber.  Peterson  v.  Gibbs  (1905) 
147  CaL  1,  109  Am.  St.  Rep.  107,  81 
Pac.  121. 

A  grantee  of  the  vendor  of  the 
timber,  in  whose  deed  it  is  stated  that 
the  timber,  with  right  of  way  to  reach 
the  same,  has  been  sold,  is  not  entitled 
to  have  his  title  quieted  to  the  timber 
which  remains  on  the  land  after  the 
expiration  of  a  reasonable  time. 
Magnetic  Ore  Co.  v.  Marbury  Lumber 
Co.  (1894)  104  Ala,  465,  27  L.R.A.  484, 
58  Am.  St  Rep.  73,  16  So.  632. 

One  who  has  contracted  to  purchase 
the  land  after  the  timber  has  been 
^Id  is  not  entitled  to  injunction 
^sainat  the  purchaser  of  the  timber. 


to  restrain  him  from  cutting  timber 
pending  a  determination  of  a  bill  by 
the  complainant  for  the  specific  per- 
formance by  the  landowner  of  his 
contract  to  convey  the  land  to  com- 
plainant. Coley  V.  English  (1920) 
204  Ala.  691,  87  So.  81. 

The  landowner  cannot  maintain  an 
action  for  conversioil  of  timber  re- 
moved by  the  purchaser  after  the 
expiration  of  the  time  limit.  West  v. 
Maddox  (1915)  193  Ala.  612,  69  So. 
101. 

That  the  landowner  has  no  title  to 
tiie  trees  is  further  recognized  in  the 
holding  that,  if  he  has  cut  and  re- 
moved the  timber  and  sold  it,  the 
purchaser  can  recover  damages  there- 
for. Amidon  v.  Latham  (1915)  78 
N.  H.  5,  95  Atl.  787. 

An  action  of  trover  was  held  main- 
tainable in  Irons  v.  Webb  (1879)  41 
N.  J.  L.  203,  32  Am.  Rep.  193,  by  the 
owner  of  the  timber  against  the  owner 
of  the  land,  who,  after  the  expiration 
of  the  time,  removed  logs  and  wood 
which  had  been  cut  down  by  the 
timber  owner  within  the  time  limited, 
but  allowed  to  remain  on  the  land 
thereafter. 

An  action  in  conversion  was  sus- 
tained in  Wyckoff  v.  Bodine  (1900)  66 
N.  J.  L.  95,  47  Atl.  23,  by  the  purchas- 
er of  timber  against  his  vendor,  who 
had  converted  the  same  to  his  own  use 
after  the  expiration  of  the  time  limit- 
ed for  the  removal,  and  it  was  held  in 
this  case  that,  in  the  action  in  con- 
version, the  owner  of  the  land  could 
not  reduce  the  damages  resulting  from 
:lhe  conversion  by  showing  his  damages 
resulting  from  the  presence  of  the 
timber  on  his  land  after  the  expira- 
tion of  the  time  limit,  it  being  the 
theory  of  the  court  that  the  owners 
of  the  timber  were  entitled  to  have 
the  market  value  of  the  property  con- 
verted awarded  to  them,  leaving  the 
landowner  to  recover  in  an  indepen- 
dent action  such  loss  as  he  had  sus- 
tained by  having  had  his  land  wrong- 
fully obstructed  by  the  timber. 

It  seems  to  be  the  rule  of  the  Indiana 
cases  that  not  only  does  the  title  re- 
main in  the  purchaser,  but  also  the 
right  to  obtain  the  timber,  subject, 
however,  to  the  payment  of  damages  to 
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the  land.  Halstead  v.  Jessup  (1897) 
150  Ind.  85,  49  N.  E.  821 ;  Watson  v. 
Adams  (1903)  32  Ind.  App.  281,  69 
N.  E.  696;  Advance  Veneer  & 
Lumber  Co,  v.  Hornaday  (1911)  49 
Ind.  App.  83,  96  N.  E.  784,  In  Hal- 
stead  V.  Jessup  (Ind.)  supra,  the  court 
notices  the  fact  that  there  was  no 
provision  for  forfeiture  contained  in 
the  sale  contract,  and  says:  "The 
law  does  not  favor  forfeitures  and 
will  not  enforce  them  in  the  absence 
of  clearly  stated  conditions  of  for- 
feiture. Here,  as  we  have  said,  there 
is  no  stated  condition  of  forfeiture. 
If  by  delay  in  taking  the  timber  after 
the  period  named  damage  should 
accrue  to  the  owner  of  the  land,  it 
could  not  be  questioned  that  such  dam- 
age could  be  recovered.  But  it  would 
be  manifestly  unjust  that  mere  delay 
should  forfeit  both  the  appellant's 
money  and  his  timber,  and  that  the  ap- 
pellee should  become  the  owner  of  the 
timber  upon  the  strength  of  an  implied 
forfeiture." 

The  action  in  Irons  v.  Webb  (N.  J.) 
supra,  was  one  in  trover  by  the 
grantor  of  timber  who  had  reserved 
the  same,  with  the  right  to  remove  it 
within  a  certain  time,  against  his 
grantee  who  had  converted  the  timber 
to  his  own  use  after  the  expiration  of 
the  time  limited.  It  was,  therefore, 
not  necessary  for  the  court  to  express 
an  opinion  as  to  the  rights  of  the 
owner  of  the  timber  to  go  on  the  land 
to  remove  the  same.  Seemingly,  how- 
ever, the  court  was  of  the  opinion  that 
the  owner  of  the  timber  had  such 
right.  After  referring  to  the  situa- 
tion of  an  owner  of  chattels  which  had 
been  left  on  the  land  of  another  with- 
out the  landowner's  permission,  and 
comparing  the  situation  of  such  own- 
er with  the  owner  of  the  timber,  the 
court  says  that,  in  such  case,  the 
landowner  has  an  adequate  remedy 
for  the  wrong  suffered  by  him,  that  he 
is  entitled  to  be  indemnified  for  all 
the  loss  he  may  have  sustained  by 
having  had  his  land  illegally  burdened 
by  chattels  placed  there  without 
right,  and  "in  consequence  of  the 
entry  to  remove  them." 

In  Advance  Veneer  &  Lumber  Co.  v. 
Hornaday     (Ind.)     supra,    the    jury 


were  permitted  to  take  into  account 
the  reasonable  cost  of  removing  the 
timber  and  piling  the  brush,  which 
the  purchaser  had  failed  to  do  under 
his  contract,  and  also  the  reasonable 
rental  value  of  the  land  for  the  time 
its  agricultural  cultivation  was  pre- 
vented by  the  failure  and  delay  of 
the  purchaser. 

As  heretofore  shown,  the  title  of  the 
parties  is  well  defined  under  the 
minority  rules ;  the  purchaser  remains 
the  owner  of  the  timber,  but  his  right 
to  enter  and  remove  it  is  lost.  With 
the  possible  exception  of  Indiana  and 
New  Jersey  (as  to  which,  see  supra), 
and  California  (as  to  which,  see 
infra),  there  seems  to  be  no  legal  way 
the  timber  owper  can  get  his  property. 
He  cannot  maintain  ejectment  there- 
for. Mt.  Vernon  Lumber  Co.  v. 
Shepard  (1914)  190  Ala.  674,  67  So. 
286.  A  grantor  who  has  reserved  the 
timber  cannot  maintain  ejectment  to 
recover  the  timber.  Ward  v.  Moore 
(1913)   180  Ala.  403,  61  So.  SOB. 

Nor  MCill  an  action  in  replevin  lie. 
Peirce  v.  Finerty  (1911)  76  N.  H.  88, 
29  L.R.A.(N.S.)  547,  76  Atl.  194,  79 
Atl.  23.  Under  the  rule  in  this  state 
replevin  may  be  maintained  for  a 
wrongful  detention,  as  well  as  for  a 
tortious  taking,  but  it  was  held  that  it 
would  not  lie  where  the  landowner 
had  retained  possession,  pending  an 
investigation  as  to  the  relative  rights 
of  the  parties.  Another  and  funda- 
mental objection  to  the  maintenance 
of  the  suit  was  that  the  action  lies 
only  in  behalf  of  one  entitled  to  the 
immediate  possession  of  the  property, 
and  it  is  stated  that  since  the  tree 
owner  had  not  the  right  to  enter  and 
take  the  property,  and  since  the  court 
had  no  power  to  confer  such  right 
upon  him,  it  could  not  be  created  by 
the  issue  of  the  replevin  writ. 

Where  no  decree  has  been  made 
which  the  landowner  has  refused  to 
obey,  there  is  no  ground  for  the 
appointment  of  a  receiver  at  the  in- 
stance of  the  timber  owner.  Ibid. 
Partition  of  the  land  will  not  be  had 
at  the  instance  of  the  purchaser. 
Shepabd  v.  Mt.  Vkbnon  Lumber  Go. 
(reported  herewith)  ante,  23.  Equity 
will  not  aid  the  purchaser  to  CMomit  a 
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trespass  by  determining  the  damages 
of  the  landowner  and  granting  the 
purchaser  the  right  to  remove.  Mt. 
Vernon  Lumber  Co.  v.  Shepard  (191S) 
180  Ala.  148,  60  So.  825.  Nor  will 
equity,  upon  payment  of  a  certain  sum 
and  furnishing  a  bond  conditioned 
upon  payment  of  damages  to  the 
land,  authorize  the  owner  of  the 
timber  to  enter  and  remove  the 
timber.  Peirce  v.  Finerty  (N.  H.) 
supra. 

In  some  jurisdictions  the  courts 
have  granted  the  landowner  equitable 
relief  by  fixing  a  time  for  the  purchas- 
er to  remove  the  timber,  and  providing 


for  removal  by  the  landowner  upon 
default  of  the  purchaser  and  payment 
of  the  net  proceeds  of  the  sale  of  the 
timber  to  the  purchaser.  Gibbs  v. 
Peterson  (1912)  163  Cal.  758, 127  Pac. 
62;  Anderson  v.  Palladine  (1919)  39 
CaL  App.  256,  178  Pac.  553.  As  to 
rights  to  use  land,  see  opinion  of 
Mayfield,  J.,  in  Shepard  v.  Mt. 
Veenon  Lumber  Co.  The  relative 
rights  of  the  landowner  and  tree 
owner  are  discussed  at  length  in 
Peirce  v.  Finerty  (N.  H.)  supra, 
but  no  conclusion  is  reached  as 
to  many  of  these  rights,  because  the 
facts  were  not  found.  W.  A.  E. 


ELIZABETH  WALLIS  et  al.,  Respts., 

V. 

SOUTHERN  PACIFIC  COMPANY,  Appt. 

Calitomia  Supreme  Court   (In  Banc)  — January  17,  1021. 
(_  Cal.  — ,  195  Pac.  408.) 

Evidence  —  custom  of  deceased  —  care  at  railroad  crossing. 

1.  In  the  absence  of  an  eyewitness  of  a  crossing  accident,  in  which  one 
attempting  to  drive  a  team  across  a  railroad  track  was  kflled,  evidence  is 
admissible  of  his  habit  of  care  and  caution  under  such  circumstances. 

[See  note  on  this  question  beginning  on  page  125.] 


Negl^ence  —  last  clear  chance  — 
conditions  of  application. 

2.  To  make  a  defendant  liable  not- 
witiistanding  contributory  negligence 
of  plaintiff,  on  the  theory  of  last  clear 
chance,  defendant  must  not  only  be 
aware  of  the  danger  in  time  to  avert 
it,  but  must  also  know  or  have  reason 
to  believe  that  plaintiff  is  oblivious  of 
the  danger  and  is  in  a  position  where 
he  cannot  extricate  himself  from  it. 

ISee  20  R.  C.  L.  139  et  seq.] 
—right  to  act  upon  assumption  of 
care. 

3.  One  driving  a  locomotive  engine 


has  a  right  to  believ6  that  the  driver 
of  horses  seen  approaching  the  track 
ahead  of  the  engine  will,  upon  signal, 
stop  and  not  attempt  to  cross  in  front 
of  the  engine. 

[See  22  R.  C.  L.  991.] 
Railroad   —   negligence    in   driving 

across  track. 

4.  It  is  contributory  negligence  to 
attempt  to  drive  a  team  across  a  rail- 
road track  ahead  of  an  oncoming  train 
only  four  or  five  hundred  feet  distant, 
although  the  train  is  not  exceeding  a 
lawful  rate  of  speed. 

[See  22  R.  C.  L.  1020.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Ala- 
meda County  (Wood,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  ihe  death  of  their  decedent,  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A.  A.  Moore,  Stanley  Moore,  Even  where  there  is  direct  evidence 
and  George  K-  Ford  for  appellant.  for  and  asrainst  the  existence  of  the 

Mr.  Clarence  A.  Henning,  for  re-  fact,  and  though  the  evidence  is  thus 
spondents:  conflicting,    then    "habit   evidence"   is 
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introducible   as   having    some   weight. 

Craven  v.  Contra!  P.  R.  Co.  72  Cal. 
345,  13  Pac.  878,  2  Am.  Neg.  Cas.  180; 
Missouri  P.  R.  Co.  v.  Moffatt,  60  Kan. 
113,  72  Am.  St.  Rep.  343,  55  Pac.  837; 
Davis  V.  Concord  &  M.  R.  Co.  68  N.  H. 
247,  44  Atl.  388;  Smith  v.  Boston  &  M. 
R.  Co.  70  N.  H.  82,  85  Am.  St.  Rep. 
596,  47  Atl.  290;  Tucker  v.  Boston  & 
M.  R.  Co.  73  N.  H.  132,  59  Atl.  943; 
Lyman  v.  Boston  &  M.  R.  Co.  66  N.  BL 
200,  11  L.R.A.  364,  20  AtL  976. 

The  presumption  is  that  deceased  ex- 
ercised ordinary  care— did  stop,  look, 
and  listen. 

Crabbe  v.  Mammoth  Channel  Gold 
Min.  Co.  168  Cal.  500,  143  Pac.  714. 

If  there  is  any  evidence,  however 
slight,  and  although  not  seemingly 
convincing  to  the  court,  upon  which  an 
instruction  can  be  predicated,  the  court 
must  give  the  instruction. 

Perlberg  v.  Corham,  10  Cal.  120; 
Murray  v.  White,  82  CaL  119,  23  Pac 
35;  Mabb  v.  Stewart,  133  Cal.  556,  65 
Pac.  1085;  Eppinger  v.  Kendrick,  114 
Cal.  620,  46  Pae.  613;  Harrington  v. 
Los  Angeles  R.  Co.  140  Cal.  514,  63 
L.R.A.  238,  98  Am.  St.  Rep.  86,  74  Pac. 
15;  38  Cyc.  1623. 

Sloane,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiffs,  heirs 
of  Thomas  Henry  Wallis,  in  an  ac- 
tion to  recover  damages  for  th6  lat- 
ter's  death,  caused  from  his  being 
run  into  by  an  engine  of  one  of  de- 
fendant's trains. 

The  accident  occurred  on  the 
evening  of  October  16,  1909,  at  the 
intersection  of  Oak  street  and  First 
street  in  the  city  of  Oakland.  The 
deceased  was  driving  a  lumber 
wagon,  drawn  by  two  horses,  south- 
erly on  Oak  street.  The  train  was 
approaching  from  the  east  on  the 
tracks  of  defendant  company  on 
First  street.  There  was  no  load  or 
bed  on  the  wagon,  and  decedent  was 
seated  on  what  is  termed  the  cinch, 
about  midway  between  the  front 
and  rear  wheels.  Just  as  the  wagon 
reached  a  point  where  the  driver 
was  midway  between  the  rails  of  the 
railroad  track,  it  was  struck  by  the 
engine  and  the  driver  was  killed. 

The  case  was  tried  before  a  jury, 
which  returned  a  verdict  for  plain- 
tiffs in  the  sum  of  $3,500. 


Plaintiffs'  case  rests  upon  allegaF- 
tions  of  negligence  of  defendant  in 
running  its  train  at  unlawful  and 
excessive  speed,  and  in  its  failure  to 
exercise  due  care  in  giving  warning 
of  its  approach.  Defendant,  besides 
denying  its  own  negligence,  pleads 
contributory  negligence  of  the  de- 
ceased in  failing  to  stop,  look,  and 
listen  before  attempting  to  cross  the 
track. 

That  negligence  of  the  defendant 
in  exceeding  the  speed  limit  was 
shown  by  the  evidence  is  not  seri- 
ously disputed.  On  the  defense  of 
contributory  negligence  there  was 
no  direct  testimony  as  to  whether 
or  not  the  decedent  took  any  pre- 
cautions to  ascertain  whether  the 
track  was  dear  before  driving  upon 
it,  but  there  were  circumstances 
given  in  evidence  which  might  justi- 
fy an  inference  that  the  decedent 
did  not  exercise  such  precaution. 

One  of  the  grounds  urged  by  de- 
fefadant  for  a  reversal,  and  the  only 
one  upheld  by  the  district  court  of 
appeal,  is  alleged  error  of  the  trial 
court  in  admitting,  over  defendant's 
objection,  testimony  of  plaintiffs' 
witnesses  that  the  decedent  on  other 
occasions,  not  only  at  this  crossing, 
but  elsewhere,  was  in  the  habit  of 
stopping  his  team,  and,  when  neces- 
sary, going  ahead  to  the  railroad 
track  to  ascertain  if  any  train  was 
approaching.  The  objection  to  this 
testimony  was  made  generally  on 
the  grounds  that  it  was  incompe- 
tent, irrelevant,  and  immaterial,  but 
the  more  specific  contention  of  coun- 
sel for  defendant  was  that  such  evi- 
dence of  custom  or  habit  to  support 
a  presumption  of  conduct  in  a  given 
case  was  permissible,  if  at  all,  only 
when  there  was  no  eyewitness  to  the 
fact.  The  language  of  counsel  in 
supplementing  his  general  objection 
was :  "If  there  is  evidence  of  any 
eyewitness,  then  it  is  not  admissible. 
I  think,  unless  there  is  evidence  that 
there  is  no  eyewitness,  it  would  be 
very  doubtful." 

After  the  court  had  overruled  the 
objection,  counsel  for  defendant 
stated :  "I  want  the  evidence  to  go 
in  subject  to  my  objection  that  it  is 
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incompetent,  irrelevant,  and  imma- 
terial, and  no  sufficient  foundation 
has  been  laid.  .  .  .  That  is  the 
only  point  My  theory  is  that  it 
must  first  appear  there  was  no  eye- 
witness. .  .  .  It  is  addressed  to 
that  only  in  this  particular,  that  it 
has  not  been  shown  there  was  no 
eyewitness,  and  it  is  incompetent, 
irrelevant,  and  immaterial." 

We  think  it  sufficiently  appears 
that  defendant's  objection  to  this 
evidence  was  thus  limited  to  the 
condition  that  the  evidence  intro- 
duced was  inadmissible  if  there  was 
direct  evidence  of  eyewitnesses  to 
the  fact.  It  was  upon  this  assump- 
tion that  the  ruling  of  error  was 
made  by  the  district  court  of  appeal. 
Accepting  this  theory  of  the  law, 
we  doubt  if  the  foundation  appears 
in  the  evidence  herie  to  exclude  this 
testimony.  No  eyewitness  testified 
directly  on  the  subject,  or  made  ref- 
erence to  it.  Only  two  witnesses 
saw  the  decedent  as  he  approached 
the  crossing.  Neither  of  these  saw 
him  for  more  than  a  moment.  Mrs. 
Borba,  who  lived  on  Oak  street  a. 
block  south  of  the  crossing,  opened 
her  door  and  looked  out  just  as  what 
was  probably  the  crossing  whistle  of 
the  train  sounded,  at  a  point  shown 
to  be  some  700  or  800  feet  east  of 
the  crossing.  At  that  time  she  saw 
the  decedent  driving  on  Oak  street 
toward  the  crossing  at  some  point 
between  her  house  and  First  street. 
She  re-entered  the  house,  closed  the 
door,  and  heard  the  continued  whis- 
tle of  the  engine.  J.  F.  Finn,  the 
engineer  of  the  locomotive,  testified 
tbat  just  after  he  had  finished  blow- 


she  saw  him  on  Oak  street  between 
First  and  Second  streets,  "right  by 
the  red  building"  which  was  be- 
tween these  streets.  That  would 
leave  a  considerable  space  where  he 
was  not  seen  by  either  witness.  It 
is  obvious  that  an  interval  elapsed 
between  the  moment  when  Mrs. 
Borba  saw  the  decedent  and  when 
the  moving  team  came  into  the  en- 
gineer's line  of  vision.  There  is 
room  for  inference,  however,  that 
decedent  did  not  stop  to  look  and 
listen  in  that  brief  interim,  and  yet 
he  might  have  done  so,  and  there 
was  no  eyewitness  to  testify  on  that 
point.  The  time  and  place  for  so 
stopping  would  have  been  as  he 
came  into  First  street,  where  he 
could  see  up  and  down  the  railroad 
track.  He  might  have  just  started 
his  team  after  an  instant's  halt  to 
glance  up  and  down  the  track,  when 
the  engineer  first  saw  the  heads  of 
the  horses.  If  ever  a  cause  was  en- 
titled to  whatever  presumption 
arises  from  habits  of  caution  to 
overcome  an  inference  from  adverse 
.circumstantial  evidence  of  negligent 
conduct,  it  arises  under  the  taccs  of 
this  case. 

^    We  do  not  understand  that  the 
authorities  which  uphold  the  admis- 
sibility of  this  cliiss  of  testimony 
only  in  the  absence  of  direct  evi- 
dence base  the  conaition  ot  its  ad- 
mission upon  an  entire  absence  of 
other  evidence  as  to  collateral  facta 
that  may  uphold  an 
inference  as  to  what  emiit5»mi*o7 
happened,  but  upon  deceuned-care 
the  absence  of  di-  «„"i"«""* 
rect    testimony    of 


ing  the  crossing  whistle  he  saw  the  ~  any  eyewitness  that  the  thing  did 


heads  of  the  horses  coming  into  his 
line  of  vision  at  a  point  about  10 
feet  from  the  north  rail  of  the  track 
&t  the  crossing,  and  that  he  there- 
upon began  to  sound  the  warning 
whistles;  that  the  team  continued 
toward  the  track  until  the  collision 
happened.  We  do  not  agree  with 
appellant's  interpretation  of  the  tes- 
^ony  of  Mrs.  Borba  that  she  saw 
fleeedent  just  after  he  was  past  the 
intersection  of  Oak  and  First 
streets.    She  distinctly  states  that 


or  did  not  occur.    In  this  case  there 
was  no  such  direct  testimony. 

The  law  governing  this  class  of 
evidence  is  perplexingly  inharmoni- 
ous. The  weight  of  authority,  how- 
ever, seems  to  uphold  its  use  under 
the  conditions  stated,  that  there  is 
an  absence  of  satisfactory  testimony 
of  eyewitnesses  as  to  the  fact  in 
controversy,  while  other  decisions 
and  authorities  consider  it  legiti- 
mate evidence  without  such  condi- 
tion.   This  limitation  upon  the  in- 
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troduction  of  such  testimony  seems 
rather  illogical.  If  the  fact  of  the 
existence  of  habits  of  caution  in  a 
given  particular  has  any  legitimate 
evidentiary  weight,  the  party  ben- 
efited ought  to  have  the  advantage 
of  it  for  whatever  it  is  worth,  even 
against  adverse  eyewitnesses;  and 
if  the  testimony  of  the  eyewitnesses 
is  in  his  favor,  it  would  be  at  least 
a  harmless  cumulation  of  evidence 
to  permit  testimony  of  his  custom 
or  habit. 

The  only  authority  in  this  state 
directly  in  point  is  that  of  Craven 
v.  Central  P.  R.  Co.  72  Cal.  345,  13 
Pac.  878,  2  Am.  Neg,  Cas.  180.  In 
that  case  the  plaintiff  was  suing  for 
damages  resulting  from  a  fall  from 
a  train.  The  controversy  was  as  to 
whether  she  was  thrown  off  by  the 
jolting  movement  of  the  car,  or  fell 
in  an  attempt  to  step  off  while  the 
car  was  moving.  Testimony  was 
admitted,  as  against  testimony  of 
eyewitnesses  to  the  actual  occur- 
rence, that  she  was  in  the  habit  of 
alighting  from  cars  while  they  were 
still  in  motion.  The  court  in  this 
connection  says:  "A  sensible  man, 
called  upon,  out  of  court,  to  deter- 
mine whether  or  not  a  certain  per- 
son had  on  a  certain  occasion  care- 
lessly jumped  off  a  moving  train  of 
cars,  and  finding  the  direct  testi- 
mony as  to  the  matter  conflicting, 
would  naturally  and  properly  give 
some  weight  to  the  fact  that  the  per- 
son was  in  the  habit  of  alighting 
from  cars  in  that  manner;  and  the 
consideration  of  such  a  fact  in  cases 
resembling  the  one  at  bar  has  fre- 
quently been  sanctioned  in  court. 
The  evidence,  at  least,  had  some 
legal  tendency  to  show  that  plain- 
tiff's conduct  at  the  time  of  the  in- 
jury was  such  as  defendant  ascribed 
to  her." 

If  the  evidence  of  habit  is  to  be 
recognized  at  all,  this  unconditional 
rule  would  seem  to  be  the  logical 
ground  for  its  admission.  It  is  con- 
tended by  appellant  that  later  deci- 
sions of  this  state,  though  not  di- 
rectly calling  in  question  the  case 
above  cited,  are  in  substantial  con- 
flict with  it, — citing  Towle  v.  Pacific 


Improv.  Co.  98  Cal.  342,  33  Pac. 
207 ;  Cunningham  v.  Los  Angeles  R. 
Co.  115  Cal.  561,  47  Pac.  452,  1  Am. 
Neg.  Rep.  8 ;  Langford  v.  San  Diego 
Electric  R.  Co.  174  Cal.  729,  164 
Pac.  398;  Carr  v.  Stem,  17  Cal. 
App.  397, 120  Pac.  35. 

These  are  all  cases  in  which  neg- 
ligence was  charged  against  defend- 
ant corporations  through  acts   of 
their   servants   or  employees.      In 
each  instance  it  was  sought  to  prove 
or  disprove  negligence  by  the  gen- 
eral character  of  the  servant  as  to 
his  skill  or  incompetence,  prudence 
or  carelessness,  in  the  certain  line  of 
employment    involved.     Such    evi- 
dence was  excluded.    This  class  of 
evidence  is  clearly  distinguishable 
from  that  establishing  a  custom  or 
habit  of  doing  some  particular  thing 
in  a  particular  way.    Because  one 
is  a  skilful  workman  in  a  given  oc- 
cupation does  not  tend  to  disprove 
negligence  in  some  specific  act,  but 
if  the  question   in   controversy   is 
whether  he  did  the  thing  at  all,  or 
his  manner  of  doing  it,  his  custom 
or  habit  regarding  that  particular 
matter  would.be  significant.    Most 
of  the  text-writers  seem  to  recog- 
nize the  competency  of  such  testi- 
mony.    10  R.  C.  L.  p.  955,  §  127, 
thus  states  the  doctrine :    "A  habit 
of  doing  a  thing  is  naturally  of  pro- 
bative value  as  indicating  that  on  a 
particular  occasion  the  thing  was 
done  as  usual,  and,  if  clearly  shown 
as  a  definite  course  of  action,  is  con- 
stantly admitted  in  evidence;"  but 
recognizes  the  limitation  upon  such 
evidence  by  adding:     "The  weight 
of  authority  seems  to  be  against 
admitting  evidence  of  general  con- 
duct under  proven  circumstances, 
to  show  conduct  of  the  same  kind 
under  similar  circumstances  on  a 
particular  occasion,  when  there  were 
eyewitnesses  of  the  occurrence." 

In  Thompson  on  Negligence,  vol. 
6,  §  7140,  it  is  said:  "Where  there 
are  no  witnesses  to  the  accident,  evi- 
dence of  the  habitual  care  of  the  de- 
ceased is  often  admitted  on  the 
question  of  his  exercise  of  due  care 
at  the  time  of  the  accident." 

Mr.  Greenleaf  says  (1  Greenl.  EJv. 
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16th  ed.  §  14 j)  :  "A  habit  of  doing 
a  thing  is  naturally  of  probative 
value  as  indicating  that  on  a  par- 
ticular occasion  the  thing  was  done 
as  usual,  and,  if  clearly  shown  as  a 
definite  course  of  action,  is  constant- 
ly admitted  in  evidence." 

In  Elliott  on  Evidence,  vol.  1,  § 
173,  the  author  says :  "Evidence  of 
personal  habit  is  often  of  some  pro- 
bative value  and  is  frequently  ad- 
mitted; but  such  evidence  should 
not  be  admitted  when  to  admit  it 
would  violate  the  character  rule,  and 
it  cannot  ordinarily  be  proved  that 
a  person  did  or  did  not  do  a  certain 
thing  at  a  particular  time  by  show- 
ing that  he  acted  in  a  certain  way 
under  similar  circumstances  at  oth- 
er tim^s." 

We  find  in  Wigmore  on  Evidence, 
vol.  1,  §  92,  the  following  strong 
indorsement  of  habit  evidence :  "Of 
the  probative  value  of  a  person's 
habit  or  custom  as  showing  the 
doing  on  a  specific  occasion  of  the 
act  which  is  the  subject  of  the  habit 
or  custom  there  can  be  no  doubt. 
Everyday  experience  and  reasoning 
make  it  clear  enough." 

The  author,  however,  very  per- 
tinently points  out  the  distinction 
in  the  probative  value  of  casual  and 
infrequent  acts  along  given  lines  of 
conduct,  and  such  a  constant  and  re- 
peated course  of  action  as  would  in- 
dicate a  fioced  habit.  He  adds :  "It 
is  easy  to  see  why  in  a  given  in- 
stance something  which  may  be 
loosely  called  a  habit  or  custom 
should  be  rejected  because  it  may 
not  in  fact  have  sufficient  regularity 
to  make  it  probable  that  it  would  be 
carried  out  in  every  instance,  or  in 
most  instances.  Whether  or  not 
such  sufficient  regularity  exists  must 
depend  largely  upon  the  circum- 
stances of  each  case." 

When  we  turn  to  the  decided  cases 
there  is  such  a  diversity  of  facts  and 
confusion  of  rulings  that  it  would 
be  impracticable  to  analyze  them  or 
try  to  reconcile  them  other  than  in 
a  general  way. 

In  Parsons  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.  133  App.  Div.  461,  117 
N.  Y.  Supp.  1058,  it  was  held  in  a 


WALLIS  V.  SOUTHERN  P.  CO. 


121 


Its  Pac.  408.) 

case  similar  to  this  that  evidence 
was  not  admissible  for  the  purpose 
of  showing  that  a  decedent  who  was 
killed  while  crossing  a  railroad 
track  used  care  at  the  time  of  the 
accident,  by  introducing  evidence 
of  specific  instances  of  care  on  other 
occasions,  although  no  eyewitnesses 
were  present.  In  the  opinion,  Mr. 
Justice  Chester  said :  "A  man  who 
is  careful  on  one  occasion  may  be 
careless  on  another.  The  circum- 
stances at  one  time  may  be  such  as 
to  induce  prudence,  while  they  may 
not  at  another." 

In  that  case,  however,  it  was 
merely  offered  to  show  that  the  de- 
cedent had  been  seen  on  several 
isolated  occasions  to  stop  and  look 
and  listen  at  this  crossing.  There 
may  have  been  many  intervening 
occasions  when  he  failed  to  observe 
that  precaution. 

In  the  case  at  bar  the  testimony 
of  the  witness  Glass  was  that  he  had 
worked  in  connection  with  the  de- 
cedent, not  only  in  hauling  lumber 
over  this  particular  crossing  (which 
had  only  been  for  a  few  days),  but 
in  teaming  elsewhere  when  they 
hauled  hay  and  grain  across  a  rail- 
road track.  The  witness  was  asked 
if  he  was  familiar  with  the  practice 
of  decedent  when  he  approached  a 
railroad  track,  and  if  he  knew  de- 
cedent's habit  in  that  respect.  ^  In 
making  objection  to  the  testimony 
counsel  for  defendant  stated  that  he 
did  not  make  the  point  that  the  wit- 
ness had  not  had  sufficient  observa- 
tion, but  that  his  objection  was  to 
evidence  of  decedent's  custom  in  the 
matter.  In  testifying,  the  witness 
states  as  to  decedent's  habit  "that 
he  would  get  off  and  look  to  see  if 
there  was  a  train  coming,"  and  that 
for  the  few  days  they  had  been  at 
work  over  this  crossing  "he  always 
stopped,  looked  to  see  if  the  train 
was  coming."  So  the  evidence  here 
was  not  to  show  the  casual  acts,  but 
a  consistent  habit. 

In  Smith  v.  Boston  &  M.  R.  Co. 
70  N.  H.  53,  85  Am.  St.  Rep.  596, 
47  Atl.  290,  another  case  of  a  rail- 
road crossing  accident,  evidence  was 
upheld  to  the  effect  that  the  de- 
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ceased  "for  many  years  always 
checked  his  horse  and  looked  and 
listened  for  the  train  at  such  cross- 
ing." The  supreme  court  in  the 
opinion  says:  "Gate's  uniform 
habit  of  slackening  the  speed  of  his 
horse  to  a  walk  at  the  Waukewan 
crossing,  and  looking  and  listening 
for  the  approach  of  a  train  before 
attempting  to  pass  the  crossing, 
tended  to  show  that  he  did  so  on  this 
fatal  trip.  It  was  substantial  evi- 
dence of  the  exercise  of  care  on  that 
occasion" — citing  a  number  of  New 
Hampshire  cases  to  the  same  effect. 

This  subject  is  quite  fully  dis- 
cussed, with  citation  of  numerous 
authorities,  pro  and  con,  by  the 
court  of  appeals  of  New  York  in 
the  case  of  Zucker  v.  Whitridge,  205 
N.  Y.  50,  41  L.R.A.(N.S.)  683,  98 
N.  E.  209,  Ann.  Cas.  1913D,  1250. 
In  the  trial  of  that  case  evidence 
had  been  introduced  of  the  habitual 
exercise  of  caution  on  the  part  of 
the  deceased,  killed  by  a  street  car 
at  a  crossing,  as  tending  to  prove 
freedom  from  contributory  negli- 
gence at  the  time  of  the  accident. 
The  admission  of  the  testimony  was 
held  prejudicial  error,  but  the  rul- 
ing was  made  on  the  ground  that 
there  were  eyewitnesses  of  the  oc- 
currence, and  expressly  withheld 
any  opinion  as  to  the  admissibility 
of  such  testimony  where  there  was 
no  direct  evidence  on  the  subject. 

The  following  cases  are  cited  in 
the  foregoing  opinion  as  disapprov- 
ing this  class  of  evidence.  Atten- 
tion is  called  to  this  list  of  decisions 
as  indicating  how  generally  the 
question  arose  on  testimony  of  cas- 
ual and  disconnected  acts  or  upon 
evidence  of  general  reputation  of 
carelessness  or  incompetence  not 
going  to  a  specific  act  or  circum- 
stance :  "In  Wisconsin,  to  show  that 
the  person  injured  'was  an  habitual- 
ly careless  man'  (Propsom  v.  Leath- 
am,  80  Wis.  608,  612,  50  N.  W. 
587) ;  in  Pennsylvania,  that  the  de- 
ceased 'had  made  a  practice  of 
jumping  from  the  elevator  while  in 
motion'  (Baker  v.  Irish,  172  Pa. 
528,  531,  33  Atl.  558)  ;  in  Connecti- 
cut, that  the  intestate  'was  a  careful 


and  prudent  driver*  (Morris  v.  East 
Haven,  41  Conn.  252) ;  in  Illinois, 
'that  the  deceased  was  in  the  habit 
of  jumping  on  trains'  (Peoria  &  P. 
U.  R.  Co.  V.  Clayberg,  107  111.  644, 
648) ;  in  Iowa,  in  a  case  where  there 
was  some  evidence  that  the  deceased 
was  asleep  in  his  buggy,  when  he 
drove  on  the  track,  'that  he  had  been 
found  asleep  in  his  buggy  on  other 
occasions'  (Dalton  v.  Chicago,  R.  I. 
&  P.  R.  Co.  114  Iowa,  257,  259,  86 
N.  W.  273) ;  in  Maine,  that,  in  the 
opinion  of  those  who  knew  the  de- 
ceased well,  he  was  a  cautious  and 
careful  man,  no  witness  having  seen 
the  accident  (Chase  v.  Maine  C.  R. 
Co.  77  Me.  62,  65,  52  Am.  Rep.  744)  ; 
in  Massachusetts,  specific  instances 
of  want  of  care  in  the  engineer  in 
his  business  of  running  trains  with- 
in three  months  of  the  injury,  be- 
fore or  after  (Robinson  v.  Fitch- 
burg  &  W.  R.  Co.  7  Gray,  92,  95)  ; 
also  'previous  specific  acts  of  negli- 
gence on  the  part  of  the  engineer 
known  to  the  defendant's  superin- 
tendent' (Conners  v.  Morton,  160 
Mass.  333,  335,  35  N.  E.  860)." 

We  do  not  find  enough  in  these 
authorities,  or  in  the  rule  laid  down 
in  Towle  v.  Pacific  Improv.  Co., 
Cunningham  v.  Los  Angeles  R.  Co., 
and  Langford  v.  San  Diego  Electric 
R.  Co.  cited  in  this  opinion,  to  dis- 
credit the  ruling  in  the  Craven  Case, 
supra,  so  far  as  it  applied  to  the 
evidence  tending  to  show  a  con- 
sistent uniformity  of  action  along 
given  lines,  indicating  a  fixed  habit, 
and  applied  to  the  question  as  to 
whether  some  specific  act  involving 
the  same  trait  was  done  or  was  not 
done  in  a  certain  manner. 

The  probative  force  of  evidence 
of  habit,  though  not  passed  upon  as 
a  rule  of  evidence  (that  question 
being  expressly  withheld),  is  recog- 
nized by  Mr.  Justice  Shaw  in  the 
case  of  Bresee  v.  Los  Angeles  Trac- 
tion Co.  149  Gal.  131,  5  L.R.A. 
(N.S.)  1059,  85  Pac.  152.  In  that 
case  the  plaintiff  was  injured  while 
riding  as  a  passenger  in  a  carriage 
which  was  run  into  by  a  street  car. 
Evidence  of  the  driver's  habitual 
carelessness  in  crossing  in  front  of 
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moving  cars,  and  of  plaintiff's 
knowledge  of  his  customary  want  of 
care,  was  held  admissible  as  tending 
to  show  contributory  negligence  on 
the  part  of  the  plaintiff  in  failing  to 
keep  a  lookout  or  to  warn  the  driver 
to  watchfulness.  This,  of  course, 
could  only  be  upon  the  theory  that 
plaintiff,  having  knowledge  that  the 
driver  was  careless  in  this  particu- 
lar matter,  was  bound  in  common 
prudence  to  anticipate  the  proba- 
bility of  a  repetition  of  his  careless 
conduct  on  this  occasion.  The  rule 
admitting  evidence  of  habit  to  rebut 
or  support  conflicting  testimony  of 
eyewitnesses,  as  adopted  in  this 
state  in  Craven  v.  Central  P.  R.  Co. 
72  Gal.  345, 13  Pac.  878,  2  Am.  Neg. 
Gas.  180,  is  cited  and  approved  by 
the  appellate  court  of  Indiana  under 
a  similar  state  of  facts,  in  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Mc- 
Neil, —  Ind.  App.  — ,  66  N.  E.  777. 
To  the  same  effect  is  Denver  Tram- 
way Go.  V.  Owens,  20  Colo.  107,  36 
Pac.  848, 2  Am.  Neg.  Cas.  231.  The 
supreme  court  of  New  Hampshire, 
in  the  case  of  Parkinson  v.  Nashua 
&  L.  R.  Co.  61  N.  H.  416,  says: 
"Although  it  is  quite  generally  held 
elsewhere  .  .  .  that  evidence  of 
other  specific  instances  of  negligence 
on  the  part  of  either  party  is  not 
competent,  because  raising  a  col- 
lateral issue,  yet  in  this  state  a  dif- 
ferent rule  prevails,  and  has  become 
established  in  cases  where  the  evi- 
dence is  conflicting;  and  it  is  here 
held  to  be  competent  to  show  that 
the  party  charged  with  negligence 
had  performed  or  omitted  the  same 
act  in  the  same  way  before,  as  tend- 
ing to  show  that  he  did  or  omitted 
the  act  at  the  time  in  question,  on 
the  ground  that  a  person  is  more 
Ukely  to  do  a  thing  in  a  particular 
way,  as  he  is  in  the  habit  of 
doing    .    .    .    it." 

Gilletfs  Indirect  and  Collateral 
Evidence,  §  68,  states :  "The  weight 
of  authority  favors  the  view  .  .  . 
that,  where  the  direct  evidence 
shows  that  an  act  was  done  or 
omitted,  it  is  competent  to  prove 
that  a  custom  existed  prior  to  that 
time  to  do  or  not  to  do  such  an  act. 


WALLIS  V.  SOUTHERN  P.  CO. 


123 


19S  Pae.  tOS.y 

as  such  evidence  legitimately  tends 
to  uphold  the  theory  of  one  of  the 
contending  parties." 

Other  decisions  upholding  this 
character  of  evidence  upon  one 
ground  or  another  are:  State  v. 
Manchester  &  L.  R.  Co.  52  N.  H. 
528;  International  &  G.  N.  R.  Co. 
V,  Kuehn,  2  Tex.  Civ.  App.  210,  21 
S.  W.  58,  12  Am.  Neg.  Cas.  602; 
Shaber  v.  St.  Paul,  M.  &  M.  R.  Co. 
28  Minn.  103,  9  N.  W.  575;  Saffer 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  2 
Silv.  Sup.  Ct.  343,  5  N,  Y.  Supp. 
700;  Bower  v.  Chicago,  M.  &  St.  P. 
R.  Co.  61  Wis.  457,  21  N.  W.  536; 
Cleveland,  C.  C.  &  St.  L.  R.  Go.  v. 
Moss.  89  111.  App.  1 ;  Cox  v.  Chicago 
&  N.  W.  R.  Co.  92  111.  App.  15; 
Mayer  v.  Milwaukee  Street  R.  Co. 
90  Wis.  522,  63  N.  W.  1048;  Meier 
V.  Shrunk,  79  Iowa,  17,  44  N.  W. 
209,  1  Am.  Neg.  Cas.  13.  • 

Most  of  these  cases  involve  habits 
of  negligence,  but,  of  course,  habits 
of  caution  and  prudence  are  of 
equal,  if  not  greater,  evidential^ 
weight.  Professor  Wigmore,  in  his 
work  on  Evidence,  vol.  1,  §  97,  even 
questions  if  acts  of  negligence  can 
be  anjrthing  more  than  casual  or 
occasional.  Experience,  however, 
will  not  support  that  theory.  It 
may  be  said,  however,  that  prudence 
and  caution  in  matters  involving  ex- 
posure to  danger  may  more  readily 
become  habitual  from  the  incentive 
always  present  to  follow  the  path  of 
safety. 

The  main  argument  which  seems 
to  prevail  with  the  authorities  ex- 
cluding habit  evidence  is  the  fact 
that  it  introduces  into  the  trial  col- 
lateral issues  of  fact  of  which  the 
opposing  party  has  had  no  notice. 
This  condition,  however,  arises  in 
numerous  instances  in  nearly  every 
trial  on  the  introduction  of  pro- 
bative facts,  collateral  in  their  na- 
ture, and  of  which  the  ultimate 
facts  pleaded  give  no  inkling. 

We  think  the  evidence  excepted  to 
in  this  case  was  properly  admitted. 
The  weight  of  this  class  of  evidence, 
of  course,  depends  upon  the  nature 
of  the  act  and  the  fixity  of  the  habit, 
but  that  is  a  question  which  can 
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properly  be  left  to  the  jury  under 
proper  instructions. 

Men  are  accustomed  to  weisrhing, 
and  acting  upon,  such  evidence  of 
conduct  in  their  everyday  affairs. 
Recognition  of  its  force  is  seen  in 
the  adoption  by  the  law  of  many 
presumptions  based  on  common  ex- 
perience, such  as  the  presumption 
that  a  letter  properly  deposited  in 
the  mails  has  reached  its  destination 
in  due  time,  the  presumption  that 
the  regular  customs  of  business 
have  been  followed,  and  the  express 
declaration  of  our  Code  of  a  presum- 
tion  "that  things  have  happened 
.  .  .  according  to  the  ordinary 
habits  of  life."  Code  Civ.  Proc.  § 
1963,  subd.  28. 

It  may  be  doubted  if  the  jury  in 
this  case  was  seriously  influenced 
in  its  verdict  by  evidence  of  deced- 
ent's habit  of  caution,  but  we  have 
felt  justified  in  devoting  so  much 
attention  to  the  question  because  of 
the  general  uncertainty  of  the  law 
in  other  jurisdictions  and  the  ap- 
parent confusion  as  to  the  rule  in 
California,  arising  out  of  the  sug- 
gested conflict  between  the  Craven 
Case  and  other  later  decisions  of 
tills  court  herein  cited  to  that  point. 

There  are  only  two  grounds  of 
error  presented.  The  first,  which 
we  have  already  ruled  upon,  is  the 
admissibility  of  the  evidence  as  to 
decedent's  habits  of  caution.  The 
other  is  alleged  error  of  the  trial 
court  in  giving  to  the  jury  an  in- 
struction submitting  an  issue  on  the 
last  clear  chance. 

Without  passing  upon  the  objec- 
tion, raised  for  the  first  time  on  mo- 
tion for  a  hearing  in  this  court,  to 
the  sufficiency  in  form  of  the  in- 
struction given,  to  fully  present  the 
doctrine  of  the  last  clear  chance,  we 
are  compelled  to  the  conclusion  that 
there  was  not  sufficient  evidence  to 
justify  submitting  this  instruction 
to  the  jury,  and  for  this  reason  the 
judgment  must  be  reversed. 

This  instruction  may  have  gov- 
erned the  jury  in  arriving  at  a  ver- 
dict for  the  plaintiff,  and,  in  the  ab- 
sence of  evidence  to  support  it,  must 
be  held  fatally  prejudicial. 


The  jury  may,  under  the  evi- 
dence, have  found  the  decedent 
guilty  of  contributory  negligence. 
A  verdict  for  plaintiff  after  a  find- 
ing of  such  negligence  could  not  be 
supported,  excepting  under  the  doc- 
trine of  the  last  clear  chance.  The 
rule  is  well  settled  in  this  state  that 
in  order  to  make  the  defendant  lia- 
ble, notwithstanding  contributory 
negligence  of  the  plaintiff,  the  de- 
fendant must  not 
only  be  aware  of  the  i»«?  ci^'^^ance 
danger  in  time  to  j^JSR^'aVi""  "' 
avert  it,  but  must 
also  know  or  have  reason  to  believe 
that  the  plaintiff  is  oblivious  of  the 
danger  and  is  in  a  position  where  he 
cannot  extricate  himself  from  it. 
Arnold  v.  San  Francisco,  Oakland 
Terminal  R.  Co.  175  Cal.  1. 164  Pac, 
798;  Basham  v.  Southern  P.  Co.  176 
Cal.  320, 168  Pac.  359, 16  N.  C.  C.  A. 
291 ;  Young  v.  Southern  P.  Co.  182 
Cal.  369, 190  Pac.  36.  The  only  evi- 
dence on  this  point  is  that  of  the 
engineer  himself.  He  testifies  that 
when  he  rounded  the  curve  some  400 
or  500  feet  from  the  crossing  he  saw 
the  heads  of  decedent's  horses  some 
10  feet  from  the  track.  He  immedi- 
ately sounded  the  crossing  whistle. 
He  doubtless  believed,  and  had  a 
right  to  believe,  that  .^km  t«  ««t 

the  driver  would  at   upon  aaaamptlon 

once  stop  his  team  **  "*'*' 
and  not  attempt  to  cross  the  track. 
As  soon  as  he  saw  that  the  team  was 
still  approaching  and  the  drivei  not 
looking  toward  him,  but  in  an  op- 
posite direction,  he  put  on  the  emer- 
gency brakes  with  full  force,  and 
used  every  means  shown  by  the  evi- 
dence to  be  available  to  stop  his 
train.  He  was  justified  in  assuming 
that  at  the  distance  from  which  he 
sounded  the  warning,  and  with  the 
headlight  and  noise  of  the  approach- 
ing train,  the  driver  would  be 
warned  of  his  danger.  The  team 
was  moving  at  a  walk,  and,  under 
ordinary  circumstances  and  so  far 
as  appeared  here,  could  have  been 
pulled  up  within  a  space  of  2  or  3 
feet.  Even  though  the  train  had 
been  running  at  a  lawful  rate  of 
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speed,  it  would  have  been  a  new  act 
of  contributory  neg- 
ligence for  the  driv- 
er to  attempt  to 
cross  ahead  of  it 
after  the  warning  was  sounded. 
The  remarlra  of  Mr.  Justice  Shaw 
in  his  opinion  in  Basham  v.  South- 
era  P.  Co.  176  Cal.  320,  168  Pac. 
368, 16  N.  C.  C.  A.  291,  apply  aptly 
to  the  case  before  us.  Commenting 
on  the  last  clear  chance  doctrine  and 
the  fact  that  the  train  whistle  was 
soundiBg,  the  bell  ringing,  and  the 
noise  of  the  moving  train  considera- 
ble, he  says :  "The  horses  were  in  a 
slow  walk.  The  lines  were  in  Cof- 
The  horses  were  under 
He  could  have  come  to 
a  standstill  in  a  second.  Under  all 
these  circumstances  it  would  be  ex- 
tremely unreasonable  for  anyone  to 
suppose  that  he  was  unaware  of  the 
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approaching  train,  and  did  not  in- 
tend to  stop  before  reaching  the 
track,  as  he  could  easily  have  done, 
and  as  is  the  frequent  custom. 
When  the  fireman  did,  nevertheless, 
begin  to  entertain  a  fear  that  Coffey 
was  inattentive,  he  at  once  gave  the 
urgent  order  to  the  engineer  to  stop. 
It  cannot  be  said  either  that  he  did 
realize  the  danger  sooner,  or  that, 
in  reason,  with  his  knowledge,  he 
had  cause  to  realize  it  sooner. 
Hence  the  last  clear  chance  doctrine 
never  came  into  operation." 

Such  was  the  situation  in  this 
case. 

The  judgment  is  reversed. 

We  concur:  Angellotti,  Ch.  J., 
OIney,  J.;  Wilbur,  J.;  Lennon,  J.; 
Shaw,  J. 

Petition  for  rehearing  denied  Feb- 
ruary 14, 1921. 


ANNOTATION. 

Habit,  cnstooi,  or  reputation  of  one  injured  or  killecl  a*  evidence  of  Us  own 
negligence  or  freedom  from  negligence. 


I.  Introductory,  125. 
n.  To  sid  in  proving^  care  of  plaintiff, 

127. 
in.  To  aid  in  proving  n^ligence  of  plain- 
tiff, 129. 
IV.  Irrelevant  evidence,  135. 
V.  Habits  of  person  killed  where  there 
are  witnesses  of  the  accident,  135. 

7.  Introductory. 

As  a  practical  question,  the  only  in- 
stances where  testimony  of  the  habit, 
custom,  or  reputation  of  one  killed  or 
injured  by  another's  negligence  would 
be  of  importance  are  confined  almost 
exclusively  to  cases  where  there  are 
no  witnesses  of  the  accident,  for  if 
there  are  witnesses  their  statement  of 
what  the  injured  person  actually  did 
at  the  time  is  the  best  evidence  of  his 
care  or  negligence,  and  his  custom  or 
habit  in  the  matter  becomes  imma- 
terial. Therefore,  the  cases  gathered 
in  this  annotation  will  be  confined  ex- 
clusively to  those  which  throw  light 
upon  the  rule  with  respect  to  the  ad- 
missibility of  evidence  under  such 
circumstances,    calling    attention    to 


VI.  Habits  of  persons  killed  where  there 
are  no  witnesses  of  the  acci- 
dent: 

a.  To  prove  care  of  decedent,  188. 

b.  To  prove  negligence  of  decedent, 

144. 

enough  only  of  the  excluded  cases  to 
indicate  the  reason  for  their  omission. 
And  the  study  is  confined  to  the  ques- 
tion of  care  or  negligence  of  plaintiff, 
and  cases  dealing  with  the  habits  of  a 
defendant,  such  as  Pugsley  v.  Tyler 
(1917)  130  Ark.  491,  197  S.  W.  1177, 
are  excluded,  because  although  cases 
are  included  where  plaintiff  is  alive 
and  able  to  testify,  so  that  they  may 
be  similar  to  those  raising  the  ques- 
tion of  care  or  negligence  of  defend- 
ant, yet  the  evidence  is  admitted  or  ex- 
cluded in  cases  dealing  with  defend- 
ant's negligence  because  the  other 
circumstances  of  the  case  make  it  nec- 
essary, or  unnecessary,  as  the  case 
may  be,  and  therefore  the  decision  in 
such  cases  will  establish  no  general 
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rule  applicable  to  the  rule  now  under 
discussion.  This  will  appear  from  a 
few  examples. 

Thus,  where  there  is  a  conflict  of 
evidence  as  to  whether  or  not  proper 
sign&ls  were  given  at  a  crossing 
where  deceased  was  killed  by  a  train, 
evidence  was  held  admissible  of  fail- 
ure of  the  same  trainman  to  give  sig- 
nals at  the  same  crossing  on  former 
occasions,  as  bearing  upon  the  ques- 
tion of  negligence  in  the  instant  case. 
State  V.  Manchester  &  L.  R.  Co.  (1873) 
52  N.  H.  528.  The  court  says  it  would 
seem  to  be  axiomatic  that  a  man  is 
more  likely  to  do  or  not  to  do  a  thing, 
or  to  do  it  or  dot  to  do  it  in  a  particu- 
lar way,  as  he  is  in  the  habit  of  doing 
it  or  not  doing  it,  and  the  court  held 
the  evidence  admissible  simply  as 
having  some  tendency  to  show  that  on 
this  particular  occasion  these  agents 
were  more  probably  negligent  and 
careless  because  they  had  before  fre- 
quently neglected  the  same  duty  with 
impunity,  and  had, thus  become  ha- 
bitually negligent  in  that  regard. 

So,  where  in  case  of  an'  accident  at 
a  railroad  crossing  the  question  was 
whether  or  not  the  flagman  gave  the 
signals  for  the  approach  of  the  train, 
and  it  was  proved  that  at  the  time  he 
was  intoxicated,  the  court  held  that 
evidence  was  not  admissible  as  to  his 
intemperate  habits,  saying  that  he 
was  proven  to  have  omitted  to  give  the 
signal.  Had  he  exhibited  the  signal, 
no  negligence  could  have  b^en  predi- 
cated upon  his  intoxication.  His 
previous  habits  of  intoxication  had 
nothing  to  do  with  the  case.  If  the 
signal  was  omitted,  the  negligence  was 
the  same  whether  he  was  drunk  or 
sober.  His  negligence  on  a  former 
occasion,  or  his  former  intemperate 
habits,  would  not  be  sufScient  to 
create  negligence,  or  be  any  evidence 
of  it  when  this  accident  happened. 
The  dissenting  judge,  however,  says 
that  since  it  was  disputed  in  the  case 
that  he  failed  to  give  the  signal,  and 
there  is  evidence  bearing  upon  the 
question,  proof  that  he  was  habitually 
drunk  when  on  duty  was  competent. 
Warner  v.  New  York  C.  R.  Co,  (1871) 
44  N.  Y.  465. 

Evidence  is  not  admissible  in  an  ac- 


tion to  hold  a  tenant  liable  for  de- 
struction of  the  leased  property  by  fire, 
of  his  habit  of  carefulness  in  handling 
fire.    Scott  V.  Hale  (1839)  16  Me.  326, 

And  cases  involving  the  question  of 
negligence  of  a  defendant  employer  in 
keeping  in  his  employ  an  habitually 
negligent  employee,  such  as  Cleghom 
V.  New  York  C.  &  H.  R.  R.  Co.  (1874) 
66  N.  Y.  44,  15  Am.  Rep.  876,  are  not 
within  the  scope  of  this  annotation. 

Another  class  of  cases  which  is  ex- 
cluded is  that  holding  that  evidence  of 
specific  instances  of  care  or  negligence 
is  not  admissible,  of  which  the  follow- 
ing are  examples :  Robinson  v.  Fitch- 
burg  &  W.  R.  Co.  (1856)  7  Gray 
(Mass.)  92;  Dalton  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1901)  114  Iowa,  267,  86 
N.  W.  257;  Atlanta  &  W.  P.  R.  Co.  v. 
Johnson  (1881)  66  Ga.  259;  Ross  v. 
Stamford  (1914)  88  Conn.  260,  91  Atl. 
201;  Steinberger  v.  California  Elec- 
tric Garage  Co.  (1917)  176  Cal.  386, 
168  Pac.  570,  17  N.  C.  C.  A.  926;  West- 
ern &  A.  R.  Co.  V.  Slate  (1919)  23  Ga. 
App.  225,  97  S.  E.  878;  Gray  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1909)  143  Iowa,  268, 
121  N.  W.  1097;  Aiken  v.  Holyoke 
Street  R.  Co.  (1904)  184  Mass.  269,  68 
N.  E.  238. 

The  reason  for  the  exclusion  of  such 
cases  is  that  they  throw  little  light 
on  the  question  under  discussion,  for 
evidence  of  numerous  specific  in- 
stances of  care  on  former  occasions 
would  not  prove  care  on  the  part  of 
one  killed  at  a  railroad  crossing  at  the 
time  of  his  killing.  Parsons  v.  Syra- 
cuse, B.  &  N.  Y.  R.  Co.  (1909)  133 
App.  Div.  461,  117  N.  Y.  Supp.  1058. 

So,  in  an  action  to  recover  damages 
for  injury  to  a  servant  on  the  ground 
that  he  was  put  to  work  in  a  danger- 
ous place  without  warning,  and  it  ap- 
peared that  plaintiff  was  employed  in 
the  construction  of  a  building,  and  re- 
quired to  use,  in  connection  with  his 
work,  an  elevator  operated  by  an  engi- 
neer whom  the  employer  should  have 
known  to  be  careless,  evidence  is  not 
admissible  of  other  specific  acts  of 
negligence  on  the  part  of  the  engineer 
to  prove  the  alleged  negligence  of  the 
master.  Connors  v.  Morton  (1894) 
160  Mass.  333,  35  N.  E.  860.  The  court 
says  proof  of  prior  acts  of  negligence 


Digitized  by 


Google 


ANNO.— HABIT  OB  REPUTATION  AS  TO  CARE. 


127 


is  not  evidence  that  the  acts  in  ques- 
tion was  negrliffent,  any  more  than 
proof  that  prior  acts  of  care  in  regard 
to  similar  matters  is  evidence  that  the 
act  in  question  was  done  carefully. 

So,  vliere  an  engineer  was  killed  as 
a  result  of  both  track  and  engine  be- 
ing defective,  evidence  that,  the  day 
before  the  wreck,  he  was  running  his 
engine  at  a  high  rate  of  speed,  12  or 
14  miles  from  the  place  of  the  acci- 
dent, was,  in  St.  Louis,  B.  &  M.  R.  Co. 
V.  Jenkins  (1914)  —  Tex.  Civ.  App. 
— ,  163  S.  W.  621,  held  not  admissible, 
in  accordance  with  the  general  rule 
that  evidence  of  other  acts  of  negli- 
gence is  not  admissible. 

So,  in  Gray  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1909)  143  Iowa,  268,  121  N.  W. 
1097,  the  court,  while  admitting  that 
there  might  be  circumstances  under 
which,  in  the  absence  of  some  direct 
testimony,  evidence  as  to  the  general 
habit  or  practice  of  a  person  killed  at 
a  crossing  might  be  admitted,  so  far 
as  such  habits  may  tend  to  explain  his 
presence  at  the  place  of  the  collision, 
and  perhaps  as  having  some  direct 
bearing  on  the  question  of  contribu- 
tory negligence,  held  that  it  was  in- 
competent to  go  into  the  realm  of  spe- 
cific instances  indicating  care  or  the 
reverse,  with  reference  not  only  to  the 
crossing  in  question,  but  to  other 
crossings,  and  this  decision  was  sug- 
gested by  the  fear  of  collateral  issues. 
In  this  case,  the  decedent,  who  was 
killed  by  a  train  at  a  crossing,  was 
observed  last  at  a  distance  of  about 
65  feet  from  the  crossing;  and  his 
horse  and  buggy  were  seen  by  the 
engineer  at  the  instant  of  the  col- 
lision; but  the  case  was  considered, 
apparently,  by  the  court,  as  if  there 
was  no  direct  evidence. 

So,  in  Parsons  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.  (1909)  133  App.  Div.  461, 
117  N.  Y.  Supp.  1058,  although  there 
were  no  eyewitnesses  to  the  accident 
other  than  the  locomotive  engineer, 
who  only  saw  the  deceased  when  he 
was  upon  the  tracks,  it  was  held  that 
evidence  of  numerous  specific  in- 
stances of  care  on  previous  occasions, 
exercised  by  a  person  killed  at  a  rail- 
road crossing,  was  not  admissible  as 
tending  to  prove  freedom  from  negli- 


gence on  the  occasion  in  question. 
The  decision  was  prompted  by  the  con- 
sideration that  such  evidence  would 
raise  collateral  issues.  The  court 
said  that,  so  far  as  it  knew,  the  ques- 
tion had  never  before  been  decided  in 
New  York. 

So  far  as  cases  dealing  with  the  ad- 
missibility of  specific  instances  were 
examined  in  the  collection  of  material 
for  this  annotation,  the  rule  seems  to 
be  uniform  that  such  evidence  is  not 
admissible;  and  while  an  exhaustive 
collection  of  these  cases  is  not  made 
here,  attention  is  called  to  them  mere- 
ly as  tending  to  show  the  doubtful 
character  of  evidence  of  custom  or 
habit  of  an  injured  person,  where  there 
is  any  evidence  available  as  to  the 
particular  occurrences  at  the  time  of 
the  injury. 

//.  To  aid  tn  proving  care  of  plaintiff. 

With  very  few  exceptions,  the  cases 
hold  that  evidence  of  the  careful  habit 
of  one  injured  by  another's  negligence 
is  not  admissible  to  show  care  on  his 
part  at  the  time  of  the  injury. 

Alabama. — Glass  v.  Memphis  &  G.  R. 
Co.  (1891)  94  Ala.  581,  10  So.  215. 

Delaware. — Price  v.  Charles  Warner 
Co.  (1899)  1  Penn.  462,  42  Atl.  699. 

Georgia. — Central  R.  &  Bkg.  Co.  v. 
Kent  (1891)  87  Ga.  402,  13  S.  E.  502. 

Illinois. — ^Illinois  C.  R.  Co.  v.  Borders 
(1895)  61  111.  App.  56. 

Iowa.— Stafford  v.  Oskaloosa  (1884) 
64  Iowa,  251,  20  N.  W.  174. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co. 
V.  Gants  (1888)  38  Kan.  608,  5  Am. 
St.  Rep.  780,  17  Pac.  54;  Junction  City 
V.  Blades  (1895)  1  Kan.  App.  85,  41 
Pac.  677. 

Kentucky. — Chesapeake  &  0.  R.  Go. 
V.  Riddle  (1903)  24  Ky.  L.  Rep.  1687, 
72  S.  W.  22. 

Maine. — Lawrence  v.  Mt.  Vernon 
(1852)  35  Me.  100. 

Massachusetts. — McDonald  v.  Savoy 
(1872)  110  Mass.  49;  Carr  v.  West  End 
Street  R.  Co.  1895)  163  Mass.  360,  46 
N.  E.  185. 

New  Hampshire. — Bourassa  v.  Grand 
Trunk  R.  Co.  (1909)  75  N.  H.  359,  74 
Atl.  590. 

New  York. — McCarragher  v.  Rogers 
(1890)   120  N.  Y.  526,  24  N.  E.  812; 
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Wooster  v.  Broadway  &  7th  Ave.  R. 
Co.  (1893)  72  Hun,  197,  25  N.  Y.  Supp. 
378. 

Texas.— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hamilton  (1897)  17  Tex.  Civ.  App.  76, 
42  S.  W.  358. 

If  there  is  positive  evidence  of  what 
one  injured  at  a  railroad  crossing:  did 
at  the  time  of  the  injury,  evidence  of 
his  custom  in  such  places  is  imma- 
terial. Bourassa  v.  Grand  Trunk  R. 
Co.  (1909)  75  N.  H.  359,  74  Atl.  590. 

In  an  action  for  damages  by  a  pas- 
senger for  being  ejected  from  a  train, 
defended,  inter  alia,  on  the  ground 
that  he  used  profane  and  obscene 
language,  and  he  offered  evidence  as 
to  his  habit  in  that  regard,  the  court 
said  if  such  evidence  was  permitted  it 
would  present  a  collateral  issue,  and 
that  it  was  not  competent.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Gants  (1888)  38 
Kan.  608,  6  Am.  St.  Rep.  780,  17  Pac. 
54. 

Where  there  are  witnesses  who  tes- 
tify as  to  how  an  accident  at  a  rail- 
road crossing  occurred,  evidence  is 
not  admissible  that  the  injured  person 
was  a  careful  man.  Illinois  C.  R.  Co. 
V.  Borders  (1895)  61  111.  App.  55. 

Upon  the  question  of  negligence  of 
an  engineer  who  was  injured  when  his 
train  ran  into  a  washout  on  the  track, 
evidence  of  his  general  reliable  char- 
acter is  not  relevant.  Central  R.  & 
Bkg.  Co.  V.  Kent  (1891)  87  Ga.  402, 
13  S.  E.  602. 

In  an  action  for  personal  injuries, 
plaintiff  cannot  prove  his  habitual 
carefulness,  where  there  is  evidence  to 
show  care  on  the  occasion  of  the  acci- 
dent, before  defendant  has  made  any 
attempt  to  show  that  he  was  habitual- 
ly careless.  Price  v.  Charles  Warner 
Co.  (1899)  1  Penn.  (DeL)  462,  42  Atl. 
699. 

Where  a  woman  was  hit  and  killed 
by  a  train  while  attempting  to  cross 
a  railroad  trestle,  the  court  says  evi- 
dence of  the  habits  of  the  person 
injured,  whether  those  of  a  careful  and 
prudent  person,  or  the  reverse,  is  never 
admissible  in  actions  sounding  in  dam- 
ages for  personal  injuries.  Glass  v. 
Memphis  &  C.  R.  Co.  (1891)  94  Ala. 
581,  10  So.  215. 

Where  an  employee  was  injured  at 


his  machine,  the  exclusion  of  evidence 
as  to  whether  or  not  he  was  generally 
careful  or  careless  in  his  work  was 
held  proper,  the  court  saying:  "The 
fact  of  care  or  carelessness  of  the 
plaintiff  was  not  one  involving  any 
question  of  skill  or  science  to  deter- 
mine, nor  was  it  founded  upon  any 
knowledge  peculiar  to  any  class  of 
persons.  His  conduct,  as  bearing  upon 
the  question  of  care  or  want  of  care, 
was  susceptible  of  such  description  as 
to  convey  information  of  it  to  common 
understanding,  and  to  enable  the  jury 
intelligently  to  determine  it  and  the 
relation  it  had  to  the  accident.  In 
such  case  the  evidence  of  witnesses 
must  be  confined  to  a  statement  of 
facts,  and  their  opinions  or  conclu- 
sions derived  from  them  are  not  com- 
petent." McCarragher  v.  Rogers 
(1890)  120  N.  Y.  526,  24  N.  E.,  812. 

In  an  action  to  recover  damages  for 
injuries  caused  by  overturning  of  a 
sleigh  on  a  public  highway,  defendant 
introduced  evidence  that  the  general 
habit  of  the  driver  was  reckless,  and 
plaintiff  then  sought  to  show  that  he 
was  skilful.  The  court  said  the  ques- 
tion to  be  determined  was  whether  or 
not,  at  the  time  of  the  accident,  he  was 
using  ordinary  care.  Neither  his 
usual  manner  of  driving  nor  his  gen- 
eral character  as  a  driver  would  have 
much  weight  in  determining  this  ques- 
tion, but  that,  since  defendant  had 
gone  into  the  question,  it  could  not  ob- 
ject to  evidence  offered  by  plaintiff 
upon  the  same  question.  Stafford  v. 
Oskaloosa  (1884)  64  Iowa,  251,  20  N. 
W.  174. 

Upon  the  question  of  care  exercised 
by  one  injured  by  a  defect  in  a  street, 
evidence  is  not  admissible  as  to  her 
general  habit  of  care.  Junction  City 
V.  Blades  (1895)  1  Kan.  App.  85,  41 
Pac.  677.  The  court  says  ordinary 
habits  of  carefulness  raise  no  pre- 
sumption that  they  are  always  in- 
dulged in.  It  is  well  known  that  very 
prudent  people  sometimes  act  very  im- 
prudently. Testimony  of  general 
habits  of  carefulness  is  too  remote  to 
raise  the  presumption  that  they  are 
exercised  upon  a  particular  occasion. 

Where,  in  an  action  to  recover  for 
injuries  alleged  to  have  been  caused 
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by  a  defect  in  a  highway,  evidence  was 
received  that  plaintiff  appeared  at 
other  times  to  be  a  competent  driver; 
but  the  appellate  court  said  the  ques- 
tion of  ordinary  care  on  the  part  of 
the  driver  must  depend  upon  the  facts 
developed  in  each  case.  Lawrence  v. 
Mt.  Vernon  (1852)  85  Me.  100. 

To  prove  the  care  and  skill  with 
which  one  was  drivinsr  at  the  time  his 
horse  is  alleged  to  have  been  injured 
by  a  defect  in  the  highway,  evidence 
is  not  admissible  that  he  was  common- 
ly careful  and  skilful  in  driving  his 
team.  McDonald  v.  Savoy  (1872)  110 
Mass.  49. 

The  coart  in  that  case  overruled 
Adams  v.  Carlisle  (1838)  21  Pick. 
(Mass.)  146,  which  was  an  action  for 
injuries  alleged  to  have  been  caused 
by  defects  in  the  highway,  where  the 
court  held  that  plaintiff  must  estab- 
lish that  he  was  driving  with  ordinary 
care  and  skill,  and,  as  bearing  upon 
this,  the  jury  might  consider  that  the 
driver  was  commonly  careful  and 
skilful. 

In  an  action  to  recover  for  injuries 
caused  by  collision  with  a  street  car, 
evidence  is  not  admissible  as  to  the 
carefulness  of  the  driver  of  the  vehicle 
in  which  plaintiff  was  riding  as  tend- 
ing to  show  that  his  act  did  not  con- 
tribute to  the  injury.  Wooster  v. 
Broadway  &  7th  Ave.  R.  Co.  (1893)  72 
flun,  197,  25  N.  Y.  Supp.  878.  The 
court  says  it  has  been  many  times  held 
that  it  is  not  competent  for  a  plaintiff 
to  give  evidence  that  a  person  by 
whom  the  alleged  negligent  act  was 
committed  had  previously  commmea 
similar  acts,  or  that  he  was  generally 
negligent  or  skilful. 

In  an  action  for  injuries  by  col- 
lision with  a  street  car,  where  there 
is  evidence  tending  to  show  that 
plaintiff  was  intoxicated  at  the  time, 
evidence  of  his  habits  with  respect  to- 
the  nonuse  of  intoxicating  liquor  is 
not  admissible.  Garr  v.  West  End 
Street  R.  Ck).  (1895)  168  Mass.  860,  40 
N.  E.  185. 

Upon  the  question  whether  or  not 

one  killed  at  a  railroad  crossing  was 

sober,  evidence  is  not  admissible  as  to 

his  general  habit  of  sobriety.    Chesa- 

16  A.L.R.— «. 


peake  &  0.  R.  Co.  v.  Riddle  (1903)  24 
Ky.  L.  Rep.  1687,  72  S.  W.  22. 

But  in  Gulf,  C.  &  S.  P.  R.  Co.  v. 
Johnson  (1897)  —  Tex.  Civ.  App.  — , 
42  S.  W.  584,  where  a  boy  was  injured 
by  cars  at  a  crossing,  and  the  railroad 
company  attempted  to  show  that  he 
was  in  the  habit  of  crawling  under 
cars  at  that  place,  he  was  permitted 
to  testify  that  such  was  not  his  habit. 
The  court  says  that  ordinarily  the 
habit  of  a  person  injured  is  not  ad- 
missible, but  that,  in  this  particular 
instance,  permitting  such  testimony  to 
rebut  that  of  the  railroad  company 
was  not  error. 

In  Plummer  v.  Ossipee  (1879)  69 
N.  H.  56,  which  was  an  action  for  in- 
jury alleged  to  have  been  caused  by 
an  unsafe  highway,  defendant  intro- 
duced evidence  to  show  that  the  driv- 
er at  the  time  of  the  accident  was  fast 
and  careless,  and  introduced  in  evi- 
dence particular  instances  of  his  fast 
and  careless  driving.  Plaintiff  was 
then  permitted  to  show  instances  of 
his  careful  driving,  which  the  court 
held  to  be  relevant  to  his  character 
for  safe  driving. 

Where  a  railroad  company  sued  for 
damages  for  injuries  caused  to  the 
driver  of  an  automobile  at  a  highway 
crossing,  and  defended  on  the  ground 
that  plaintiff  caused  his  own  injury 
by  approaching  the  track  in  a  careless 
and  reckless  manner,  he  was  permit- 
ted to  introduce  evidence  to  the  effect 
that  he  was  a  cautious  and  careful 
driver.  Bush  v.  Brewer  (1918)  136 
Ark.  246,  206  S.  W.  822. 

IIM,  TO    tttA   m    proving   negttgence    «f 

plaintiff. 

The  circumstances  which  would  ad- 
mit evidence  of  habits  of  an  injured 
person  have  been  regarded  as  more 
numerous  when  the  evidence  was  of- 
fered to  prove  his  negligence  than 
when  it  was  offered  to  prove  his  care, 
but  the  general  rule,  supported  by  the 
weight  of  authority,  is  that  such  evi- 
dence is  not  admissible  even  in  such 
cases. 

District  of  Columbia. — Fountaine  v. 
Washington  R.  &  £.  Co.  (1914)  42  App. 
D.  C.  295. 

Georgia.— Atlanta  &  W.  P.  R.  Co. 
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v.  Smith  (1894)  94  Ga.  107,  20  S.  E. 
.763;  Central  R.  &  Bkg.  Co.  v.  Ryles 
(1889)  84  6a.  420,  11  S.  E.  499. 

Illinds.— Linck  T.  SchefFel  (1889)  32 
111.  App.  17, 1  Am.  Neg.  Gas.  87;  Salem 
V.  Webster  (1901)  192  111.  369,  61  N. 
E.  323. 

Iowa.  —  Hubbard  v.  Mason  City 
(1882)  60  Iowa,  400,  14  N.  W.  772. 

Kentucky. — Belknap  &  D.  Stone  Co. 
V.  Harris  (1892)  18  Ky.  L.  Rep.  684; 
Louisville  &  N.  R.  Co.  v.  Chism  (1898) 
20  Ky.  L.  Rep.  584,  47  S.  W.  251;  Lex- 
ington R.  Co.  V.  Herring  (1906)  29  Ky. 
L.  Rep.  794,  96  S.  W.  558. 

Massachusetts. — Baldwin  v.  West- 
em  R.  Ck>rp.  (1865)  4  Gray,  838. 

Michigan.— Hill  v.  Snyder  (1880)  44 
Mich.  818,  6  N.  W.  674;  Langworthy  v. 
Green  Twp.  (1891)  88  Mich.  207,  50  N. 
W.  130;  Kingston  v.  Ft.  Wayne  &  E. 
R.  Ck>.  (1897)  112  Mich.  40.  40  L.R.A. 
131,  70  N.  W.  315,  74  N.  W.  230,  1 
Am.  Neg.  Rep.  467. 

Minnesota. — ^Kaillen  v.  Northwest- 
ern Bedding  Co.  (1891)  46  Minn.  187, 
48  N.  W.  779. 

New  York. — ^Eppendorf  v.  Brooklyn 
City  &  N.  R.  Co.  (1877)  69  N.  Y.  197, 
25  Am.  Rep.  171,  6  Am.  Neg.  Cas.  219; 
Senecal  v.  Thousand  Island  S.  B.  Co. 
(1894)  79  Hun,  574, 29  N.  Y.  Supp.  884. 

Pennsylvania.  —  Baker  v.  Irish 
(1896)  172  Pa.  528,  33  Atl.  658. 

Rhode  Island. — Hampson  v.  Taylor 

(1885)  15  R.  I.  83,  8  Atl.  331,  23  AtL 
732. 

Texas. — Mayton  v.  Sonnefield  (1898) 
—  Tex.  Civ.  App.  — ,  48  S.  W.  608; 
Missouri,  K.  &  T.  R.  Co.  v.  Johnson . 
(1898)  92  Tex.  380,  48  S.  W.  568,  6 
Am.  Neg.  Rep.  473;  International  &  G. 
N.  R.  Co.  V.  Ives  (1903)  31  Tex.  Civ. 
App.  272,  71  S.  W.  772;  American  Au- 
tomobile Ins.  Co.  v.  Struwe  (1920)  — 
Tex.  Civ.  App.  — ,  218  S.  W.  584. 

Wisconsin. — ^Brennan  v.  Friendship 

(1886)  67  Wis.  223,  29  N.  W.  902; 
Propson  v.  Leatham  (1891)  80  Wis. 
608,  50  N.  W.  586. 

Carelessness  at  other  times  cannot 
be  proved  for  the  purpose  of  showing 
contributory  negligence  at  the  time  of 
injury  of  a  servant.  Belknap  &  D. 
Stone  Co.  v.  Harris  (1892)  13  Ky.  L. 
Rep.  684. 

In  an  action  to  recover  for  injury  to 


a  small  child  knocked  down  in  a  street 
by  a  street  car,  evidence  that  it  was 
accustomed  to  play  in  the  street  unat* 
tended  is  inadmissible.  Smith  v.  Grand 
Street  P.  P.  &  F.  R.  Co.  (1882)  11  Abb. 
N.  C.  (N.  Y.)  62. 

Where  a  boy  was  bitten  by  a  dog,, 
and  there  was  some  evidence  that  just 
prior  to  his  being  bitten  he  had  at- 
tempted to  kick  the  dog,  the  court  said 
evidence  was  not  admissible  that  at 
other  times  and  other  places  he  had 
teased  and  worried  the  dog.  Linck  v. 
Scheffel  (1889)  32  IIL  App.  17,  1  Am. 
Neg.  Cas.  87. 

Where  a  man  is  injured  in  attempt- 
ing to  make  a  coupling  of  cars  by  and 
under  orders  of  a  superior  officer,  evi- 
dence is  not  admissible  of  his  habit  of 
making  couplings  in  that  way  contrary 
to  the  rules  of  the  road,  the  court  say- 
ing that  a  man's  habit  should  not  prej- 
udice him  when  his  duty  to  act  has 
been  determined  by  his  superior,  and 
not  by  himself.  Central  R.  &  Bkg.  Co. 
V.  Ryles  (1889)  84  6a.  420,  11  S.  E. 
499. 

In  an  action  by  a  railroad  employee 
for  injuries  received  in  the  course  of 
his  employment,  evidence  is  not  ad- 
missible that  he  was  habitually  care- 
less in  the  performance  of  his  work. 
Atlanta  &  W.  P.  R.  Co.  v.  Smith  (1894) 
94  6a.  107,  20  S.  E.  763.  The  court 
says  one  of  the  controverted  questions 
of  fact  was  whether,  on  the  occasion 
on  which  he  was  injured,  plaintiff  was 
using  due  care  for  his  protection.  We 
do  not  think  this  question  could  be 
elucidated  by  evidence  one  way  or  the 
other  as  to  the  general  character  of 
the  plaintiff  for  prudence  or  reckless- 
ness. 

In  an  action  for  injuries  to  a  child 
on  a  railroad  track,  evidence  is  not  ad- 
missible that  he  had  been  in  the  habit 
of  putting  pins  on  the  track  to  be  run 
over  by  the  trains,  and  had  been 
warned  of  the  danger  of  such  practice. 
Louisville  &  N.  R.  Co.  v.  Chism  (1898) 
20  Ky.  L.  Rep.  684,  47  S.  W.  251, 

Where  a  passenger  in  a  carriage  was 
thrown  out  and  injured  by  collision 
with  a  train  at  a  railroad  crossing,  de- 
fendant offered  evidence  that  by  com- 
mon reputation  the  one  in  charge  of 
the  horse  was  a  careless  driver;  but 
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the  court  ruled  that  the  testimony  that 
the  person  who  was  driving  the  car- 
riage in  which  the  plaintiff  was  at 
the  time  of  the  accident  was  by  com- 
mon reputation  a  careless  driver  was 
rightfully  rejected,  saying:  that  it 
might  have  been  competent  to  show 
that  he  was  in  fact  unskilful  or  care- 
less in  the  management  of  the  horse, 
but  that  evidence  on  this  point  must 
come  from  those  who  could  testify  to 
the  fact  on  their  own  knowledge.  It 
could  not  be  proved  by  reputation. 
Baldwin  v.  Western  R.  Corp.  (1856)  4 
Gray  (Mass.)  833. 

In  an  action  for  injury  to  an  em- 
ployee by  getting  his  hand  cut  in  roll- 
ers, evidence  is  not  admissible  that  on 
former  occasions  he  had  been  seen 
looking  out  of  the  window  while  at 
work.  Kaillen  v.  Northwestern  Bed- 
ding Co.  (1891)  46  Bfinii.  187.  48  N.  W. 
779. 

Where  a  boy  was  caught  between  an 
elevator  in  which  he  was  riding  and 
the  floor  at  which  he  wished  to  get 
off>  and  badly  injured,  defendant 
claimed  that  his  reckless  attempt 
to  jump  off  the  elevator  while  it  was  in 
motion  was  the  cause  of  the  accident, 
and  offered  evidence  of  such  conduct 
on  former  occasions.  This  evidence 
was,  however,  rejected,  the  court  say- 
ing what  he  had  done  before  would 
warrant  no  inference,  or  support  any 
presumption  that  he  had  done  the 
same  thing  on  the  day  of  the  accident, 
that  the  evidence  was  inadmissible. 
Baker  v.  Irish  (1896)  172  Pa.  528,  83 
Atl.  658. 

Contributory  negligence  of  an  em- 
ployee injured  by  a  pile  of  lumber  fall- 
ing upon  him  cannot  be  shown  by  evi- 
dence that  he  was  a  careless,  reckless 
nian,  and  had  been  careless  upon  other 
occasions.  Mayton  v.  Sonnefield  (1898) 
-Tex,  Civ.  App.  — ,  48  S.  W.  608. 

Where  the  engineer  of  a  train  was 
injured  by  colliding  with  the  rear  of 
a  train  which  had  become  stalled  on 
ius  grade,  evidence  is  not  admissible 
that  he  was  in  the  habit  of  going  to 
Meep  on  his  engine  while  it  was  run- 
ning. Missouri,  K  &  T.  R.  Co.  v.  John- 
<0D  (1898)  92  Tex.  380,  48  S.  W.  568, 
6  Am.  Neg.  Rep.  473.  The  court  says : 
'^e  principle,  as  applicable  to  this 


class  of  cases  generally,  is  tiiat  when 
the  habit  of  care  or  of  negligence,  as 
the  case  may  be,  has  no  connection 
with  the  specific  facts  in  evidence 
bearing  upon  the  question  of  care,  evi- 
dence of  such  care  or  habit  is  without 
sufficient  probative  force  to  affect  the 
determination  of  the  question.  In  the 
present  case,  the  evidence  that  the 
passenger  train  ran  by  without  paying 
any  regard  to  the  signals  did  tend  to 
show  that  they  were  not  seen.  But  at 
the  same  time  it  was  consistent  vnth 
the  theory  that  the  plaintiff  was  not 
asleep.  The  testimony  on  his  own  be- 
half, on  the  other  hand,  tended  to 
show  that  the  cause  of  the  signals  not 
being  discovered  was  that  both  the  en- 
gineer and  the  fireman  were  engaged 
in  the  performance  of  other  duties, 
and  were  therefore  not  on  the  lookout. 
The  evidence  as  to  the  cause  of  the 
accident  and  the  conduct  of  the  serv- 
ants of  the  company  in  charge  of  the 
respective  trains  was  direct,  and,  un- 
der the  circumstances,  proof  that  the 
engineer  had  slept  while  running  his 
trains  on  other  occasions  was  calculat- 
ed to  mislead  the  jury,  and  not  to  en- 
lighten them." 

And  the  same  rule  was  applied  to' 
exclude  testimony  that  one  who  was 
injured  when  attempting  to  drive 
across  a  railroad  track  was  in  the 
habit  of  going  to  sleep  in  his  wagon. 
International  &  G.  N.  R.  C!o.  v.  Ives 
(1903)  31  Tex.  Civ.  App.  272,  71  S.  W. 
772. 

Where  an  employee  on  a  dock  was 
injured  by  falling  through  a  hole  in 
the  planking,  evidence  is  not  admis- 
sible, upon  the  question  of  his  con- 
tributory negligence,  that  he  was  an 
habitually  careless  man.  Propsom  v. 
Leatham  (1891)  80  Wis.  608,  60  N.  W. 
686. 

To  ahow  IntozleatloB. 

In  an  action  by  a  pedestrian  for  in- 
juries caused  by  falling  on  a  defective 
sidewalk,  defendant  cannot  give  evi- 
dence as  to  plaintiff's  intemperate 
habits,  since,  if  he  was  sober  at  the 
time  of  the  accident,  proof  of  intem- 
perate habits  would  be  immaterial, 
while  mere  proof  of  such  habits  would 
not  warrant  the  inference  that  he  was 
not  sobef  at  the  time.    Hampson  v. 
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Taylor  (1885)  16  R  L  83,  8  Atl.  331, 
23  Atl.  732. 

In  an  action  involving  liability  for 
the  collision  of  two  steamers,  where 
there  is  no  evidence  that  the  captain 
of  one  of  them,  whose  actions  were 
somewhat  peculiar  at  the  time  of  the 
collision,  was  intoxicated,  evidence  is 
hot  admissible  as  to  his  habit  of  tak- 
ing intoxicating  liquors.  Seneca!  v. 
Thousand  Island  S.  B.  Co.  (1894)  79 
Hun,  574,  29  N.  Y.  Supp.  884. 

Upon  the  question  of  liability  for  in- 
jury to  a  street  car  passenger  by  fall- 
ing from  the  car,  which  defendant 
-claimed  was  due  to  plaintiff's  intoxi- 
-cation,  evidence  is  not  admissible  as 
to  his  habit  of  becoming  intoxicated. 
Kingston  v.  Ft.  Wayne  &  E.  R.  Co. 
(1897)  112  Mich.  40,  40  L.R.A.  121,  70 
N.  W.  315,  74  N.  W.  230,  1  Am.  Neg. 
Rep.  467. 

I  To  sustain  the  defense  that  plaintiff 
was  intoxicated  at  the  time  he  fell  on 
defendant's  sidewalk,  for  the  injuries 
resulting  from  which  the  action  was 
brought,  evidence  of  his  habit  of  drink- 
ing intoxicating  liquors  is  not  admis- 
sible. Hubbard  v.  Mason  City  (1882) 
60  Iowa,  400,  14  N.  W.  772. 

To  show  oareless  drlTiag. 

In  an  action  for  injury  to  a  horse- 
back rider  by  an  alleged  defect  in  the 
highway,  evidence  is  liot  admissible 
that  he  was  habitually  a  careless  and 
reckless  rider.  Brennan  v.  Friendship 
(1886)  67  Wis.  223,  29  N.  W.  902. 
j  In  defense  of  an  action  for  injury  on 
a  defective  highway,  evidence  is  not 
admissible  of  plaintiff's  manner  and 
method  of  driving  horses,  as  tend- 
ing to  establish  his  negligence.  Lang- 
worthy  v.  Green  Twp.  (1891)  88  Mich. 
207,  50  N.  W.  130. 

In  an  action  for  injury  caused  by 
careless  driving  on  the  highway, 
where  it  is  not  pretended  that  at  the 
time  of  the  accident  plaintiff  was 
either  careless  or  intoxicated,  evidence 
as  to  his  habits  with  respect  to  care- 
less driving  and  the  use  of  intoxicat- 
ing liquors  is  inadmissible.  Hill  v. 
Snyder  (1880)  44  Mich.  318,  6  N.  W. 
674. 

■Where  there  is  direct  evidence  as  to 
the  rate  at  which  one  injured  by  a  de- 
fect in  a  highway  was  driving  when  he 


met  with  the  accident,  evidence  is  not- 
admissible  as  to  his  habit  with  respect 
to  rapid  driving.  Salem  v.  Webster 
(1901)  192  111.  369,  61  N.  E.  323. 

Where  there  were  eyewitnesses,  evi- 
dence that  a  person  in  a  vehicle,  in- 
jured in  collision  with  an  automobile, 
was  in  the  habit  of  going  to  sleep 
while  driving  on  the  highway,  was,  in 
Scott  V.  O'Leary  (1912)  157  Iowa,  222, 
138  N.  W.  612,  held  inadmissible. 
To  allow  habit  of  boarding  moviac  oara. 

To  show  that  one  thrown  from  a 
street  car  which  he  was  attempting  to 
board  was  attempting  to  get  onto  a 
moving  car,  evidence  is  not  admissible 
that  his  custom  was  to  board  cars  in 
motion.  Fountaine  v.  Washington  R. 
&  E.  Co.  (1914)  42  App.  D.  C.  295.  The 
court  says  the  reason  is  that  the  lack 
of  connection  between  the  act  charged 
and  the  prior  acts  makes  evidence  of 
the  earlier  ones  irrelevant. 

In  case  of  injury  to  one  attempting 
to  board  a  street  car,  because  of  the 
alleged  sudden  jerking  of  the  car,  evi- 
dence is  not  admissible  that  plaintiff 
had  been  in  the  habit  of  jumping  on 
the  cars  when  in  motion.  Eppendorf 
V.  Brooklyn  City  &  N.  R.  Co.  (1877) 
69  N.  Y.  195,  25  Am.  Rep.  171,  5  Am. 
Neg.  C5as.  219.  The  court  says,  even 
if  the  evidence  was  offered  to  show 
that  plaintiff  was  generally  careless 
and  reckless,  it  would  be  incompetent. 

In  an  action  for  injuries  to  a  lady 
by  falling  when  attempting  to  board  a 
street  car,  as  she  alleged,  by  the  sud- 
den starting  of  the  car,  and,  as  de- 
fendant alleged,  by  her  attempting  to 
board  the  car  when  it  was  in  motion, 
evidence  is  not  admissible  that  she 
had  frequently  been  seen  getting  on 
and  off  cars  when  in  motion.  Lexing- 
ton R.  Co.  v.  Herring  (1906)  29  Ky.  L. 
Rep.  794,96S.W.558.  The  court  says : 
"Nearly  every  person  is  at  times 
guilty  of  some  negligent  act,  and  fre- 
quently a  person  prompted  by  entirely 
different  motives  and  moved  by  dis- 
similar influences  will  do  the  same 
thing,  and,  if  evidence  of  previous 
similar  acts  was  admitted,  the  plain- 
tiff should  be  permitted  to  explain,  if 
possible,  the  reasons  or  the  motives 
prompting  him  to  do  each  particular 
act.  This  would  inject  into  the  trial 
of  the  case  numerous  collateral  and 


Digitized  by 


Google 


ANNO.— HABIT  OR  REPUTATION  AS  TO  CARE. 


183 


irrelevant  issues,  and  would  result  in 
not  only  confusing  the  mind  of  the 
jury,  but  in  diverting  their  attention 
from  the  issues  presented  by  the  plead- 
ings that  they  were  called  on  to  try." 
Bseeptloiial  •■••■. 

In  case  of  a  conflict  of  evidence  as 
to  the  intoxication  of  a  person  injured 
by  a  fall  on  the  sidewalk,  evidence  is 
admissible  of  his  habit  of  getting 
drunk.  McCracken  v.  Markesan  (1890) 
76  Wis.  499,  4  N.  W.  323.  The  court 
said,  if  he  had  been  habitually  in  the 
habit  of  getting  drunk,  it  would  be 
very  probable  that  he  was  drunk  then, 
and  if  drunkenness  was  his  habitual 
condition  it  would  tend  to  corroborate 
the  testimony  that  he  was  drunk  at 
the  time. 

In  an  action  for  injuries  to  a  quarry 
employee  by  explosion  of  a  blast,  the 
master  may  prove,  in  support  of  his 
defense  of  contributory  negligence, 
that  plaintiff  had  grown  careless  with 
respect  to  blasts  and  did  not  get  un- 
der cover  after  being  warned.  Allard 
V.  Northwestern  Contr.  Co.  (1911)  64 
Wash.  14,  116  Pac.  457.  The  court 
said  if  he  had  on  different  occasions 
remained  in  an  exposed  position  while 
the  blast  was  being  fired,  after  having 
received  warning  thereof,  it  afforded 
some  ground  for  belief  that  such 
might  have  been  his  conduct  on  the 
occasion  of  the  accident.  The  court 
further  says  that  evidence  of  prior 
negligent  acts  of  the  principal  him- 
self is  admissible  on  the  issue  of 
want  of  ordinary  care. 

In  Fitzpatrick  v.  Fitchburg'R.  Co. 
(1879)  128  Mass.  18,  where  a  boy  was 
struck  and  injured  by  a  moving  car, 
and  it  appeared  that  he  had  been  in 
the  habit  of  gathering  seed  on  the  car 
tracks,  the  court  held  that  evidence 
that  he  had  been  warned  of  the  danger 
of  being  there,  and  was  therefore 
aware  of  the  danger,  was  admissible 
as  tending  to  show  that  he  was  not  us- 
ing due  care  at  the  time  of  the  acci- 
dent. 

In  an  action  by  a  railroad  employee 
for  injuries  by  being  struck  by  a  train 
on  the  track,  evidence  is  admissible  of 
his  boasting  of  his  ability  to  keep  out 
of  the  way  of  trains  and  not  get  hurt, 
•s  bearing  upon  his  carefulness  or 


readiness  to  take  risks.  Brouillette  v. 
Connecticut  River  R.  Co.  (1894)  162 
Mass.  198,  88  N.  E.  507. 

Where  a  boy  was  injured  by  a  train 
at  a  highway  crossing,  and  the  rail- 
road company  defended  on  the  ground 
that  the  injury  was  caused  by  his  own 
act  in  attempting  to  board  a  moving 
train,  and  there  was  direct  evidence 
that  he  made  the  attempt  and  that  he 
did  not,  evidence  is  admissible  of  his 
habit  to  jump  on  moving  trains  at  that 
place.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  McNeil  (1903)  —  Ind.  App.  — ,  66 
N.  E.  777.  The  court  says:  "The 
jurors,  being  sensible  men  of  fair  rea- 
son and  discernment,  were  called  upon 
to  determine  the.  pivotal  question  in 
the  case — as  to  the  manner  in  which 
appellee  was  injured.  As  to  this  ques- 
tion there  was  direct  conflicting  evi- 
dence. The  manner  of  the  injury 
being  in  conflict,  a  sensible  and  rea- 
sonable man  would  naturally  and  prop- 
erly give  some  weight  to  the  fact  that 
the  injured  party  was  in  the  habit  of 
jumping  on  and  off  of  moving  trains 
in  the  manner  indicated  by  one  wit- 
ness, on  the  reasonable  and  well- 
supported  theory  that  a  person  is  more 
likely  to  do  or  not  to  do  a  thing,  or 
to  do  a  thing  or  not  to  do  it,  in  a  par- 
ticular way,  as  he  is  in  the  habit  of 
doing  or  not  doing  it.  The  rejected 
evidence  had  a  legal  tendency  to  show 
that  appellee's  conduct  at  the  time  he 
was  injured  was  such  as  appellant  as- 
cribed to  him.  It  is  not  for  the  court 
to  say  what  effect  such  evidence  would 
have  had  upon  the  minds  of  the  jury, 
but  it  being  material,  and  going  to  a 
vital  question  in  the  case,  we  can  de- 
clare, as  a  correct  legal  principle,  that 
it  was  error  to  keep  it  from  the  jury." 

In  an  action  for  damages  for  injuries 
caused  by  falling  into  an  unguarded 
hole  in  a  public  street,  where  the  de- 
fense was  that  plaintiff  was  drunk  at 
the  time,  the  court  held  that  the  ad- 
mission of  evidence  of  his  habit  of  in- 
ebriety was  not  error,  where  the  jury 
was  cautioned  that  such  testimony 
could  have  no  effect  in  the  case  unless 
plaintiff  was  under  the  influence  of 
liquor  at  the  time  of  the  accident.  En- 
right  V.  Atlanta  (1886)  78  Ga.  288. 
The  question  may  be  asked  of  what  use 
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such  testimony  was.  It  was  offered  • 
for  the  purpose  of  throwing  light  on 
the  question  whether  or  not  plaintifif 
was  under  the  influence  of  liquor  at 
the  time  in  question,  and  the  jury  was 
told  that  it  would  not  affect  the  case 
unless  he  was  so.  The  jury  certainly 
could  not  have  found  intoxication  at 
the  time  from  the  fact  of  a  habit  of 
inebriety,  and  if  he  was  shown  by 
competent  evidence  to  have  been  in- 
toxicated at  the  time,  evidence  of  for- 
mer intoxication  was  certainly  of  no 
moment. 

Where  the  question  is  whether  in- 
jury to  one  falling  from  a  street  car 
was  caused  by  the  sudden  starting  of 
the  car,  or  her  attempt  to  jump  off  the 
car  while  it  was  in  motion,  evidence 
is  admissible  of  her  habit  of  jumping 
from  moving  cars.  Craven  v.  Central 
P.  R.  Co.  (1887)  72  Cal.  845,  18  Pac 
878,  2  Am.  Neg.  Cas.  180. 

In  Gibson  v.  Burlington,  C.  R.  &  N. 
R.  Co.  (1899)  107  Iowa,  596,  78  N.  W. 
190,  6  Am.  Neg.  Rep.  325,  evidence  was 
held  admissible  of  an  engineer's 
custom  of  separating  his  engine  from 
the  cars  for  inspection,  for  several 
months  shortly  prior  to  the  accident, 
within  the  personal  knowledge  of  the 
witness,  where  he  had  failed  so  to  do 
at  the  time  in  question,  and  he  knew 
that  other  coaches  were  always  added 
to  the  train  at  this  particular  station, 
and  that  it  was  the  decedent's  custom 
to  notify  other  trainmen  before  he  be- 
gan the  inspection  of  his  engine,  but 
that  he  had  failed  so  to  do  on  the  night 
of  the  accident ;  and  this  evidence  was 
admitted  as  tending  to  prove  the  dece- 
dent's negligence,  not  by  proof  of 
habitual  negligence,  but  by  proof  of 
habitual  caution,  the  failure  to  exer- 
cise which  resulted  in  the  accident. 

So,  evidence  as  to  one's  habit  of  get- 
ting on  trains  at  a  particular  station, 
and  dropping  off  after  riding  several 
hundred  feet,  is  admissible  to  corrobo- 
rate testimony  that  he  jumped  off  on 
the  occasion  in  question,  and  fell  to 
his  injury,  and  was  not  pushed  off,  as 
he  claimed.  Preston  v.  Hannibal  &  St. 
J.  R.  Co.  (1896)  182  Mo.  Ill,  33  S.  W. 
788. 

In  Canada  Paint  Co.  v.  Trainer 
(1898)  28  Can.  S.  C.  352,  where  a  per- 


son was  injured  in  some  extraordinary 
manner,  evidence  was  admitted,  ap- 
parently without  objection,  as  corrobo- 
rative of  the  theory  offered  by  the 
defendant,  to  show  that  the  injured 
girl  had  frequently  rocked  in  her  seat 
at  the  machine  at  which  she  was  en- 
gaged, although  warned  against  the 
habit,  and  that  it  was  possible  for  the 
injury  to  have  been  occasioned  under 
this  condition  if  she  had  extended  her 
leg  to  a  certain  degree. 

In  Grand  Trunk  R.  Co.  v.  Griffith 
(1911)  45  Can.  S.  C.  380,  Ann.  Cas. 
1912B,  711, 1  N.  C.  C.  C.  A.  503,  it  was 
apparently  .assumed  that  the  dece- 
dent's daily  precaution  to  take  a  long- 
er road  home  to  avoid  walking  along 
the  tracks  was  a  proper  matter  for 
consideratioh  on  the  question  whether, 
on  the  occasion  in  question,  he  was 
struck  while  walking  along  the  tracks, 
or  at  a  crossing. 

In  the  case  of  McCarragher  v. 
Rogers  (1890)  120  N.  Y.  526,  24  N.  E. 
812,  evidence  of  the  general  careless- 
ness or  the  reverse  in  his  work,  of  one 
injured,  was  held  inadmissible  as 
opinion  evidence,  as  was  testimony 
that  he  was  careless  or  careful  about 
the  time  of  the  accident;  but  the  wit- 
ness was  permitted  to  testify  as  to 
the  conduct  of  the  injured  person 
when  he  saw  him  a  short  time  before 
the  injury,  though  such  conduct  may 
not  necessarily  have  characterized  the 
plaintiff  at  that  time. 

Upon  the  question  of  contributory 
negligence  of  a  seven-year-old  boy  in- 
jured in  a  railroad  yard,  evidence  of 
his  brightness  and  intelligence  is  ad- 
missible. Atchison,  T.  &  S.  F.  R.  Co. 
V.  Potter  (1899)  60  Kan.  808,  72  Am. 
St.  Rep.  385,  58  Pac.  471,  6  Am.  Neg. 
Rep.  512. 

In  Hodges  v.  Hill  (1913)  175  Mo. 
App.  441,  161  S.  W.  633,  where  plain- 
tiff's horse  was  killed  by  a  collision  on 
the  highway  with  a  team  driven  by 
defendant,  evidence  was  admitted  in 
defense  of  the  habit  of  plaintiff's  son, 
who  was  riding  the  horse  at  the  time, 
of  riding  it  along  the  highway  at  a 
rapid  rate  of  speed.  The  court,  after 
a  full  discussion  of  the  cases  dealing 
with  the  habits  of  both  plaintiffs  and 
defendants,  concludes  that,  since  the 
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trial  judge  instructed  the  jury  that,  in 
determining  the  question  of  the  son's 
nesrligence  at  the  time  and  place  of 
the  accident,  it  is  not  material  that  at 
different  times  or  occasions  he  may 
have  ridden  at  a  rapid  or  fast  rate  of 
speed,  it  would  rule,  "though  with 
some  doubt  as  to  the  correctness,"  that 
the  court  did  not  commit  reversible 
error  in  admitting  the  evidence. 

IF.  /rreleuont  evIdMuw. 

Evidence  of  habits  of  a  plaintiff  may 
be  irrelevant  to  the  issue  before  the 
court,  and,  if  so,  of  course  the  evi- 
dence is  not  admissible  on  general 
principles,  whether  or  not  it  would,  if 
relevant,  be  admitted  as  throwing 
light  on  the  question  at  issue. 

Thus,  the  mere  fact  that  a  boy  in- 
jured on  a  defective  platform  of  a  rail- 
road station,  where  he  was  on  busi- 
ness, had  been  in  the  habit  of  jump- 
ing on  moving  trains,  is  immaterial. 
Louisville  &  N.  R.  Co.  v.  Berry  (1889) 
88  Ey.  222,  21  Am.  St.  Rep.  329,  10  S. 
W.  472. 

So,  in  an  action  for  damages  for  in- 
juries received  by  one  attempting  to 
board  a  street  car,  by  being  thrown  to 
the  pavement  by  a  sudden  jerk  of  the 
car,  evidence  is  not  admissible  as  to 
his  habit  of  riding  on  car  platforms. 
Birmingham  R.  Light  &  P.  Co.  v. 
Selhorst  (1910)  166  Ala.  475,  51  So. 
668. 

So,  in  an  action  for  injury  to  a  child 
by  being  struck  by  a  car  when  at- 
tempting to  cross  railroad  tracks,  evi- 
dence is  not  admissible  that  he  had 
been  in  the  habit  of  catching  rides 
upon  cars  moving  on  the  track,  if 
there  was  nothing  to  show  that  the  in- 
jury grew  out  of  such  attempt.  St. 
Louis,  I.  M.  &  S.  R.  Go.  v.  Sparks 
<1906)  81  Ark.  187,  99  S.  W.  73. 

But  upon  the  question  of  the  negli- 
gence  of  a  railway  conductor  in  re- 
quiring a  boy  to  leave  a  moving  train, 
evidence  of  his  habit  in  jumping  on 
and  off  moving  trains  is  admissible. 
Thompson  v.  Yazoo  &  M.  Valley  R.  Co. 
(1896)  72  Miss.  715,  17  So.  229. 

It  cannot  be  shown  that  one  injured 
by  ice  thrown  from  a  moving  train 
was  in  the  habit  of  jumping  on  mov- 
ing trains,  and  that  he  was  near  the 


train  for  that  purpose  when  injured. 
Maysville  &  B.  S.  R.  Co.  v.  Willis 
(1907)  81  Ky.  L.  Rep,  1249,  104  S.  W. 
1016. 

F.  JSabttB  of  person  Mtled  lehei^  there 
ore  toitnesaea  of  the  accident. 

If  there  are  witnesses  of  an  acci- 
dent in  which  a  person  is  killed,  evi- 
dence of  his  habits  is  not  admissible 
to  show  either  care  or  negligence  on 
his  part. 

United  States. — Louisville  &  N.  R. 
Co.  V.  Summers  (1903)  60  C.  C.  A.  487, 
125  Fed.  719. 

Alabama. — Louisville  &  N.  R.  Co.  v. 
Bogue  (1912)  177  Ala.  349,  58  So.  392. 

Dakota.— Elliot  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1889)  5  Dak.  523,  8 
L.R.A.  863,  41  N.  W.  758. 

Georgia. — Atlanta  &  W.  P.  R.  Co.  v. 
Newton  (1890)  85  Ga.  517,  11  S.  E. 
776. 

Illinois. — Chicago  &  A.  R.  Co.  v. 
Pearson  (1900)  184  111.  886,  56  N.  E. 
638;  Gardner  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1885)  17  111.  App.  262;  Chicago, 
St.  P.  &  K.  C.  R.  Co.  V.  Anderson 
(1898)  47  111.  App.  91;  Chicago  &  A. 
R.  Co.  V.  Gibbons  (1896)  65  111.  App. 
550;  Indiana,  D.  &  W.  R.  Co.  v.  Koons 
(1897)  72  111.  App.  497;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  v.  Moss  (1900)  89 
111.  App.  1 ;  Cox  v.  Chicago  &  N.  W.  R. 
Co.  (1900)  92  111.  App.  15;  Quincy 
Gas  &  E.  Co.  V.  Clark  (1903)  109  111. 
App.  20;  Anderson  v.  Metropolitan 
West  Side  Elev.  R.  Co.  (1912)  170  111. 
App.  210. 

Iowa. — Adams  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1895)  93  Iowa,  565,  61  N. 
W.  1059. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Robbins  (1890)  43  Kan.  145,  23  Pac. 
113. 

Kentucky. — Louisville  &  N.  R.  Co.  v. 
Taylor  (1907)  31  Ky.  L.  Rep.  1142,  104 
S.  W.  776. 

New  Hampdiire.  —  Minot  v.  Boston 
&  M.  R.  Co.  (1905)  73  N.  H.  317,.  61 
Atl.  509. 

New  York.  —  Zucker  v.  Whitridge 
(1912)  205  N.  Y.  50,  41  L.R.A.(N.S.) 
683,  98  N.  E.  209,  Ann.  Cas.  1913D, 
1250;  Totarella  v.  New  York,  &  Q.  C. 
R.  CJo.  (1900)  53  App.  Div.  418,  66  N. 
Y.  Supp.  1044. 
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Ohio.  —  Pennsylvania  R.  Co.  v. 
Trainer  (1896)  12  Ohio  C.  C.  66,  5 
Ohio  C.  D,  519. 

Texas.— Missouri,  K.  &  T.  R.  Co.  v. 
Johnson  (1898)  92  Tex.  380,  48  S.  W. 
568,  5  Am.  Neg.  Rep.  473. 

Utah.— Wells  v.  Denver  &  R.  G.  W. 
R.  Co.  (1891)  7  Utah,  482,  27  Pac.  688; 
Spiking  V.  Consolidated  R.  &  P.  Co. 
(1908)  33  Utah,  313,  93  Pac.  838. 

In  case  of  a  railroad  employee  killed 
by  falling  from  a  car,  where  witnesses 
described  his  conduct  at  the  time  of 
the  injury,  there  is  no  necessity  or  pro- 
priety in  admitting  opinions  as  to 
whether  or  not  he  was  generally  a 
careful  man.  Southern  Kansas  R.  Co. 
V.  Robbins  (1890)  43  Kan.  145,  23  Pac. 
113.  The  court  says  the  determination 
of  whether  he  was  exercising  due  care 
when  he  fell  does  not  depend  upon  the 
care  exercised  by  him  at  other  times, 
or  whether  he  was  usually  careful,  but 
upon  his  conduct  at  the  time  of  the 
accident. 

In  Louisville  &  N.  R.  Co.  v.  Bogue 
(1912)  177  Ala.  349,  58  So.  392,  it  was 
held  that  evidence  as  to  how  one 
killed  while  lighting  the  switch  lamps 
in  a  railroad  yard  did  his  work  on 
former  occasions  was  immaterial. 

Where  a  lineman  fell  from  a  pole 
and  was  killed,  and  there  were  wit- 
nesses of  the  accident,  the  court  held 
that  evidence  that  he  was  a  cautious 
and  careful  man  was  wholly  immateri- 
al. It  was  opinion  evidence,  tending  to 
prove  by  influence  that  he  was  careful 
on  the  occasion  on  which  he  was 
killed.  It  usurps  the  province  of  the 
jury  in  impliedly  answering  the  very 
question  the  jury  was  called  upon  to 
answer.  Quincy  Gas  &  E.  Co.  v.  Clark 
(1903)  109  111.  App.  20. 

Where  a  railroad  employee  was 
killed  by  a  train  in  the  yard,  and  the 
evidence  showed  that  he  stepped  onto 
the  track  in  front  of  the  moving  train, 
the  court  held  that  evidence  of  his 
general  habit  of  care  was  immaterial. 
Adams  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1895)  93  Iowa,  565,  61  N.  W.  1059. 
The  court  says:  "Such  a  line  of  evi- 
dence raises  a  collateral  and  remote 
issue,  which,  if  sustained,  would  lead 
to  all  manner  of  complications.  Of 
course,  if  the  general  character  of  the 


deceased  as  to  care  to  avoid  injury 
may  be  shown  by  witnesses,  the  de- 
fendant would  have  the  right  to  rebut 
that  by  calling  witnesses  to  give  their 
opinions  or  estimate  of  him  as  a  reck- 
less and  careless  man,  and  it  would 
be  competent  for  the  defendant  to 
prove  by  witnesses  that  the  coem- 
ployees  charged  with  negligence  are 
always  careful  to  perform  their 
duties." 

Where  there  was  positive  evidence 
that  a  boy  killed  by  a  street  car  was 
attempting  to  cross  the  street  when 
he  stumbled  and  fell  in  front  of  the 
car,  evidence  is  not  admissible  that  on 
other  occasions  he  had  stolen  rides  on 
defendant's  cars.  Totarella  v.  New 
York  &  Q.  C.  R.  Co.  (1900)  63  App. 
Div.  413,  65  N.  Y.  Supp.  1044. 

In  Missouri,  K.  &  T.  R.  Co.  v.  John- 
son (1898)  92  Tex.  380,  48  S.  W.  568, 
5  Am.  Neg.  Rep.  473,  the  court  held 
inadmissible  evidence  of  an  engineer's 
habitual  negligence  in  taking  naps  in 
his  cab  in  the  course  of  his  journey, 
and  of  running  past  stops,  since  there 
was  direct  evidence  as  to  his  conduct 
at  the  time  in  question,  and  the  habit 
bore  no  relation  to  those  facts,  as 
bearing  on  the  question  of  due  care. 

If  there  are  witnesses  of  the  trans- 
action who  saw  all  the  circumstances 
leading  up  to  the  instant  the  accident 
occurred,  evidence  of  careful  habits  of 
decedent  is  not  admissible.  Cox  v. 
Chicago  &  N.  W.  R.  Co.  (1900)  92  IIL 
App.  15. 

Where  witnesses  saw  decedent  im- 
mediately before  and  immediately 
after  he  was  struck,  the  rule  does  not 
apply  which  admits  evidence  of  habit 
in  case  of  absence  of  eyewitnesses,  al- 
though no  one  saw  the  accident.  An- 
derson V.  Metropolitan  West  Side 
Elev.  R.  Co.  (1912)  170  IIL  App.  210. 

Injvrjr  «t  railroad  erossliiK. 

Evidence  of  the  habits,  in  regard  to 
carefulness  in  driving,  of  one  killed 
at  a  railroad  crossing,  is  not  admis- 
sible, where  there  were  witnesses  who 
could  testify  to  his  conduct  at  the  time 
of  the  accident.  Pennsylvania  Co.  v. 
Trainer  (1896)  12  Ohio  C.  C.  66,  5 
Ohio  C.  D.  519. 

In  Louisville  &  N.  R.  Co.  v.  Taylor 
(1907)  31  Ky.  L.  Rep.  1142,  104  S.  W. 
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776,  where  there  were  witnesses  to  the 
killing  of  one  attempting  to  drive 
across  railroad  tracks,  the  court  held 
that  evidence  that  he  was  by  custom 
reckless  in  driving  across  the  railroad 
was  properly  rejected.  The  court 
says,  in  a  civil  action,  neither  side  can 
five  in  evidence  what  the  custom  or 
practice  of  either  of  the  parties  is. 
The  question  is  not  what  they  were 
accustomed  to  do,  but  what  they  did 
at  the  time  of  the  accident. 

In  Indiana,  D.  &  W.  R.  Co.  v.  Eoons 
(1897)  72  IlL  App.  497,  where  there 
were  witnesses  to  a  crossing  accident, 
which  resulted  in  death,  the  court 
said  evidence  of  habits  of  deceased  is 
admissible  only  in  the  absence  of  eye- 
witnesses, and  it  is  admitted  then  only 
as  a  matter  of  necessity,  in  the  absence 
of  better  proof. 

Where  there  are  witnesses  as  to 
what  occurred  when  a  person  was 
killed  at  a  railroad  crossing,  evidence 
is  not  admissible  that  he  was  habitual- 
ly reckless  in  making  crossings  in 
front  of  moving  trains.  Chicago  &  A. 
R.  Cki.  V.  Gibbons  (1896)  65  111.  App. 
560. 

Evidence  of  the  habits  of  the  driver 
of  a  team,  struck  at  a  railroad  cross- 
ing, is  not  admissible  upon  the  ques- 
tion of  his  care  at  that  time,  if  other 
witnesses  were  within  a  few  feet  of 
him  at  the  time  of  the  accident,  and 
testify  at  the  trial  as  to  his  conduct 
at  the  time.  Gardner  v.  Chicago,  R. 
1. 4  P.  R.  Co.  (1885)  17  IlL  App,  262. 

Proof  of  the  habits  of  the  victim  of 
an  accident  is  not  admissible,  where 
there  is  direct  evidence  of  the  circum- 
stances of  the  accident,  and  therefore 
evidence  as  to  the  habit  of  inebriety 
of  one  killed  at  a  railroad  crossing  is 
not  admissible,  if  he  was  seen  by  wit- 
nesses just  prior  to  the  accident,  so 
that  the  question  of  his  condition  at 
the  time  was  silbject  to  direct  proof. 
Chicago  &  A.  R.  Co.  v.  Pearson  (1900) 
184  m.  386,  56  N.  E.  633. 

In  case  of  the  killing  by  a  train  of 
one  attempting  to  drive  across  a  rail- 
way track,  where  there  were  wit- 
nesses to  transactions  more  or  less  di- 
Ketly  associated  with  the  accident, 
the  court  said  that  the  question  at  is- 
*<ie  was  his  conduct  at  the  particular 


time,  and  that,  therefore,  evidence 
that  he  was  a  prudent  and  cautious 
man  was  not  admissible.  Atlanta  & 
W.  P.  R.  Co.  V.  Newton  (1890)  85  Ga. 
617,  11  S.  E.  776. 

Where  it  appeared  that  deceased 
crossed  a  railroad  track  immediately 
in  front  of  a  moving  train,  without 
looking  or  listening,  the  court  held 
that  evidence  was  not  admissible  that 
he  was  ordinarily  a  careful  man.  The 
court  says:  However  careful  he  may 
have  been  generally  would  be  of  no 
avail  to  him  if  his  negligence  in  fact 
contributed  to  the  injury,  and  how- 
ever careless  he  might  have  been  us- 
ually would  not  have  been  any  defense 
to  this  action  had  he  been  free  from 
negligence  at  the  time  of  the  accident. 
Elliot  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1889)  6  Dak.  523,  3  L.R.A.  363,  41  N. 
W.  768. 

Evidence  that  persons  killed  at  a 
railroad  crossing  had,  on  previous 
trips,  stopped  to  look  and  listen  before 
crossing,  is  not  admissible  in  corrobo- 
ration of  evidence  that  they  in  fact 
stopped  on  the  occasion  in  question. 
Louisville  &  N.  R.  Co.  v.  Summers 
(1903)  60  C.  C.  A.  487,  125  Fed.  719. 

Where  eyewitnesses  testify  that  one 
who  stepped  on  a  street  car  track  in 
front  of  a  moving  train  did  not  look  to 
see  if  a  car  was  coming,  evidence  of 
his  careful  habit  upon  such  occasions 
is  not  admissible.  Zucker  v.  Whitridge 
(1912)  205  N.  Y.  50,  41  L.R.A.(N.S.) 
683,  98  N.  E.  209,  Ann.  Gas.  1913D, 
1250.  The  court  says:  "The  weight  of 
authority  seems  to  be  against  admit- 
ting evidence  of  general  conduct  under 
proven  circumstances,  to  show  conduct 
of  the  same  kind  under  similar  circum- 
stances on  a  particular  occasion,  when 
there  were  eyewitnesses  of  the  occur- 
rence, including  the  person  injured,  if 
he  survived  the  accident.  We  are  not 
now  called  upon  to  decide  whether 
evidence  of  the  habits  of  a  decedent  in 
crossing  railroads  is  competent,  when 
there  is  no  eyewitness  of  the  event. 
...  A  question  of  evidence,  to  some 
extent,  is  a  question  of  sound  policy 
in  the  administration  of  the  law.  Some- 
times it  is  necessary  to  weigh  the  pro- 
bative force  of  evidence  offered, 
compare  it  with  the  practical  incon- 
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venience  of  enforcing  a  rule  to  admit 
it,  and  decide  whether,  as  matter  of 
good  policy,  it  should  be  admitted. 
Uniform  conduct  under  the  same  cir- 
cumstances on  many  prior  occasions 
may  be  relevant,  as  tending  somewhat 
to  show  like  circumstances  on  the  oc- 
casion in  question.  AH  relevant  evi- 
dence, however,  is  not  competent. 
.  .  .  Assuming  the  evidence  in  ques- 
tion to  be  relevant,  I  think  it  should  be 
held  incompetent  under  the  circum- 
stances, because  its  probative  force 
does  not  outweigh  the  inconvenience 
of  a  multitude  of  collateral  issues,  not 
suggested  by  the  pleadings,  the  trial 
of  which  would  tiJce  much  time,  tend 
to  create  confusion,  and  do  little 
good." 

Evldenee   adatltted. 

In  an  action  for  causing  death  at  a 
railroad  crossing,  where  the  evidence 
was  conflicting,  defendant  was  permit- 
ted to  introduce  evidence  of  the  negli- 
gence of  deceased  in  driving  over 
crossings  at  other  times  and  places. 
This  was  placed  on  the  ground  that  a 
person  is  more  likely  to  do  a  thing  in 
a  particular  way,  as  he  is  in  the  habit 
of  doing  or  not  doing  it.    Parkinson 

V.  Nashua  &  L.  R.  Go.  (1881)  61  N.  H. 
416. 

In  Fike  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1913)  90  Kan,  409,  133  Pac.  871. 
evidence  was  admitted  as  to  the  habit 
of  care  of  one  killed  at  a  railroad  cross- 
ing, in  passing  over  the  crossing  at 
other  times,  and  the  court  held  that  if 
there  was  error  in  so  doing  it  was  non- 
prejudicial, so  that  it  was  not  neces- 
sary to  pass  upon  the  question  of  its 
admissibility. 

VI.  Habits  of  person  Hilled  where  there 
are  no  witneases  of  the  acctdent, 

a.  To  prove  care  of  decedent. 

Although  the  cases  are  not  in  ac- 
cord, and  decisions  from  the  same 
state  do  not  always  apply  a  uniform 
general  rule,  the  numerical  weight  of 
authority  is  to  the  effect  that,  if  a  per- 
son is  killed  in  an  accident  of  which 
there  are  no  eyewitnesses,  evidence  of 
his  habits  is  admissible  as  tending  to 
throw  light  upon  his  probable  conduct 
at  the  time  of  the  injury. 

United  States. — Overman  Wheel  Co. 


V.  Griffin  (1896)  14  C.  C.  A.  609,  33  U. 
S.  App.  147,  67  Fed.  659. 

California.— Gay  v.  Winter  (1867) 
84  Cal.  153;  Wallis  v.  Southern  P. 
Co.  (reported  herewith)  ante,  117. 

Illinois. — Missouri  Furnace  Go.  v. 
Abend  (1883)  107  111.  44,  47  Am.  Rep. 
425,  14  Am.  Neg.  Gas.  250;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Clark  (1883)  108  IlL 
113;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 
Bailey  (1893)  145  lU.  159,  33  N.  E. 
1089;  Illinois  C.  R.  Ck).  v.  Nowicki 
(1893)  148  111.  29,  35  N.  E.  358;  Illi- 
nois G.  R.  Go.  V.  Ashline  (1898)  171 
111.  313,  49  N.  £.  521;  Chicago, 
B.  &  Q.  R.  Ck>.  V.  Gunderson 
(1898)  174  111.  495,  51  N.  E. 
708;  Dallemand  v.  Saalfeldt  (1898) 
175  111.  310,  48  L.R.A.  753,  67  Am. 
St.  Rep.  214,  61  N.  E.  645,  5  Am.  Neg. 
Rep.  9;  Illinois  G.  R.  Co.  v.  Prickett 
(1904)  210  111.  140,  71  N.  E.  435;  Chi- 
cago &  A.  R.  Co.  V.  Wilson  (1906)  225 
111.  60,  116  Am.  St.  Rep.  102,  80  N.  E. 
66;  GoUison  v.  Illinois  C.  R.  Ck>.  (1909) 
239  111.  532,  88  N.  E.  251;  Stollery  v. 
Cicero  &  P.  S.  R.  Go.  (1909)  243  111. 
290,  90  N.  E.  709,  affirming  (1909)  148 
111.  App.  499 ;  Humason  v.  Michigan  C. 
R.  Co.  (1913)  259  111.  462,  102  N.  E. 
793;  Newell  v.  Cleveland,  C.  C.  &  St 
L.  R.  Co.  (1914)  261  111.  505,  104  N.  E. 
223;  Casey  t.  Chicago  R.  Go.  (1915) 
269  111.  886,  L.R.A.1916B,  824,  109  N. 
E.  984;  Greene  v.  L.  Fish  Furniture 
Co.  (1916)  272  111.  148,  111  N.  E.  726; 
McNulta  V,  Lockridge  (1889)  32  IlL 
App.  86,  affirmed  in  (1890)  137  111.  270, 
81  Am.  St.  Rep.  362,  27  N.  E.  462;  Illi- 
nois G.  R.  Go.  V.  Pummill  (1895)  58 
111.  App.  83;  Atchison,  T.  &  S.  F.  R. 
Go.  V.  Alsdurf  (1896)  68  111.  App.  149; 
Dallemand  v.  Saalfeldt  (1897)  73  IlL 
App.  158;  Gorbin  v.  Western  Electric 
Go.  (1898)  78  111.  App.  616;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Downey  (1899)  85  IlL 
App.  176;  Cox  v.  Chicago  &  N.  W.  R. 
Co.  (1900)  92  111.  App.  16;  Wisenger 
V.  Donk  Bros.  Coal  &  Coke  Co.  (1905) 
119  111.  App.  298;  Devine  v.  National 
Safe  Deposit  Co.  (1908)  145  111.  App. 
322,  affirmed  in  (1909)  240.  IlL  369,  88 
N.  E.  804;  O'Donnell  v.  Riter-Conley 
Mfg.  Go.  (1912)  172  111.  App.  601; 
Smith  V.  Kewanee  Light  &  P.  Go. 
(1912)  176  111.  App.  354;  Kohl  v.  Clark- 
son  (1913)  182  111.  App.  519;  Casey 
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T.  Wabash  R.  Co.  (1915)  192  111.  App. 
430;  Noonan  v.  Maus  (1915)  197  111. 
App.  103;  Speihs  v.  Insull  (1917)  207 
111.  App.  256. 

Indiana. — Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Parish  (1902)  28  Ind.  App. 
189,  91  Am.  St.  Rep.  120,  67  N.  E.  614. 

Iowa. — Frederickson  v.  Iowa,  C.  R. 
Co.  (1912)  166  Iowa,  26,  135  N.  W.  12, 
Ann.  Gas.  1915B,  224;  Platter  v.  Min- 
neapolis &  St.  L.  R.  Co.  (1913)  162 
Iowa,  142,  143  N.  W.  992. 

Kansas. — Missouri,  P.  R.  Co.  ▼.  Mof- 
fatt  (1899)  60  Kan.  113,  72  Am.  St. 
Rq>.  348,  55  Pac.  837;  Angell  v.  Chi- 
«ago,  B.  I.  &  P.  R.  Co.  (1916)  97  Kan. 
688,  166  Pac.  763. 

New  Hampshire. — ^Evans  v.  Concord 
R.  Corp.  (1890)  66  N.  H.  194,  21  Atl. 
105;  Davis  ▼.  Concord  &  M.  R.  Co. 

(1894)  68  N.  H.  247,  44  Atl.  388;  Smith 
V.  Boston  &  M.  R.  Co.  (1899)  70  N.  H. 
63,  85  Am.  St.  Rep.  596,  47  Atl.  290; 
Stone  V.  Boston  &  M.  R.  Co.  (1903)  72 
N.  H.  206,  55  Atl.  859;  Tucker  v.  Bos- 
ton A  M.  R.  Co.  (1905)  73  N.  H.  132, 
^  Atl.  943;  Tyrrell  v.  Boston  &  M.  R. 
Co.  (1914)  77  N.  H.  320,  91  Atl.  179; 
Nawn  V.  Boston  &  M.  R.  Co.  (1914)  77 
N.  H.  299,  91  Atl.  181. 

Rhode  Island.  —  Cassidy  y.  Ansrell 
(1879)  12  R.  I.  447,  84  Am.  Rep.  690. 

Texas.  —  Southern  Traction  Co.  v. 
Kirksey  (1920)  —  Tex.  Civ.  App.  — , 
222  S.  W.  702. 

In  an  action  for  death  of  a  watch- 
man by  falling  from  a  bridge  which  he 
was  required  to  cross,  evidence  is  ad- 
missible as  to  his  habits  of  doing  work, 
and  his  mental  and  physical  character- 
istics.   Overman  Wheel  Co.  v.  Griffin 

(1895)  14  C.  C.  A.  609,  83  U.  S.  App. 
147, 67  Fed.  659. 

In  Gay  v.  Winter  (1867)  84  CaL  163, 
it  is  said  that,  in  the  absence  of  direct 
proof  as  to  the  care  of  a  deceased  per- 
son at  the  time  of  the  accident  which 
caased  his  death,  the  jury  are  at  lib- 
erty to  infer  ordinary  care  and  dili- 
gence on  his  part  from  all  the  circum- 
stances of  the  case, — as  character,  and 
habits,  and  the  natural  instinct  of 
self-preservation. 

Where  one  was  burned  to  death  in  a 
building,  evidence  is  admissible  as  to 
Us  habit  of  care.    Greene  v.  L.  Fish 


Furniture  Co.  (1916)  272  IlL  148,  111 
N.  E.  725. 

In  case  of  the  death  of  an  employee, 
where  there  is  no  eyewitness  of  the 
accident,  the  administrator  may  estab- 
lish due  care  on  the  part  of  decedent 
by  the  highest  proof  of  which  the  case 
is  capable,  including  the  habits  of  de- 
ceased. Humason  v.  Michigan  C.  R. 
Co.  (1913)  259  111.  462,  102  N.  B.  793. 

Where  a  boy  ten  years  old  was 
killed  by  being  caught  in  an  exposed 
coal  conveyer,  and  there  is  no  eyewit- 
ness to  the  killing,  his  administrator 
may  establish  the  exercise  of  ordinary 
care  on  the  part  of  the  deceased  by  the 
highest  proof  of  which  the  case  is 
capable,  including  the  habits  of  de- 
ceased, and  other  facts  and  circum- 
stances from  which  the  jury  may 
rightfully  find  that  he  was  exercising 
such  care.  Stollery  v.  CicerO  &  P. 
Street  R.  Co.  (1910)  248  lU.  290,  90  N. 
E.  709. 

The  jury  may  infer  care  on  the  part 
of  a  person  killed  by  another's  negli- 
gence, from  evidence  that  he  was  in- 
telligent, sober,  and  careful.  Dalle- 
mand  v.  Saalfeldt  (1898)  175  HL  810, 
48  LJt.A.  753,  67  Am.  St.  Rep.  214,  51 
N.  E.  645,  5  Am.  Neg.  Rep.  9. 

Evidence  is  admissible  of  the  care- 
ful habits  of  a  lineman  electrocuted 
while  repairing  wires,  a  witness,  upon 
hearing  a  crackling  noise,  having  ob- 
served deceased  in  the  act  of  falling 
from  the  crossarm  on  the  pole,  and 
the  court  stating  that  if  deceased  was 
electrocuted  it  was  when  the  crackling 
noise  was  heard,  before  be  was  seen 
by  the  witness.  Smith  v.  Kewanee 
Light  &  P.  Ck).  (1912)  176  IlL  App.  354. 

Evidence  was  admitted  that  de- 
ceased, who  had  fallen  from  a  build- 
ing under  construction,  was  a  careful 
man,  where  there  was  no  eyewitness 
who  could  testify  just  what  the  de- 
ceased was  doing  immediately  before 
he  fell,  or  how  he  came  to  fall.  O'Don- 
nell  v.  Riter-Ck>nley  Mfg.  Co.  (1912) 
172  HI.  App.  601. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Parish  (1902)  28  Ind.  App.  189,  91 
Am.  St.  Rep.  120,  62  N.  E.  514,  where 
there  was  slight  direct  evidence,  it  was 
said  that  the  sobriety  and  carefulness 
of  decedent,  and  hid  experience  and 
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competency  as  a  railroad  conductor, 
together  with  the  facts  and  circum- 
stances of  the  accident  as  proved,  and 
the  inferences  to  be  drawn  therefrom, 
offer  some  foundation  for  a  finding  of 
due  care  on  the  part  of  the  decedent; 
and,  in  addition  to  the  circumstances 
of  the  accident,  it  is  proper  to  con- 
sider, on  the  question  of  the  deceased's 
due  care,  that  he  was  industrious,  in 
good  health,  experienced  in  his  work, 
and  providing  for  his  family;  and  un- 
der such  conditions  it  is  to  be  inferred 
that  he  was  possessed  normally  of  the 
instinct  of  self-preservation.  How- 
ever, in  another  portion  of  this  same 
opinion,  evidence  to  show  that  dece- 
dent was  a  careful  railroad  man,  or  the 
reverse,  was  declared  incompetent  to 
excuse  negligence,  upon  an  objection 
that  it  was  opinion  evidence,  but  such 
evidence  was  held  competent  upon  the 
question  of  damages,  and,  upon  a  prop- 
er request,  the  court  should  so  limit 
such  evidence  by  an  instruction. 

Where  a  brakeman  was  killed  in  the 
performance  of  his  duties,  and  no  one 
saw  the  accident,  the  court  held  that 
evidence  of  his  habits  tended  to  prove 
the  necessary  averment  that  he  was  in 
the  exercise  of  due  care  at  the  time 
of  the  accident,  saying:  "If  he  was 
habitually  prudent,  cautious,  and  tem- 
perate, it  tended  to  prove  he  was  so  at 
the  time  of  the  injury,  which,  with  the 
instinct  of  self-preservation,  would  be 
evidence  for  the  consideration  of  the 
jury  in  determining  whether  he  was 
in  the  exercise  of  care.  Had  there 
been  witnesses  who  saw  the  infliction 
of  the  injury,  the  jury  could  then 
have  determined  from  such  evidence 
whether  he  was  careful  or  negligent, 
and  in  such  a  case  this  evidence  would 
not  be  admissible.  When  there  are 
no  witnesses  to  describe  such  an  oc- 
currence, the  defendant  would  sure- 
ly have  the  right  to  prove  the  person 
was  habitually  rash,  imprudent,  and 
intemperate,  to  repel  the  presumption 
that  he  was  in  the  exercise  of  proper 
care  at  the  time  he  received  the  in- 
jury." Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clark  (1883)  108  IlL  113. 

In  Missouri  Furnace  Co.  v.  Abend 
(1883)  107  IlL  44,  47  Am.  Rep.  425,  14 
Am.  Neg.  Gas.  250,  where  an  engineer 


fell  from  his  engine  and  was  killed, 
the  court  says  the  testimony  sh<>ws 
that  he  was  a  careful  engineer,  and 
holds  that  this  habit,  together  with 
the  fact  that,  when  last  seen  he  was 
in  the  exercise  of  due  care,  furnished 
evidence  from  which  the  jury  misrht 
find  that  he  was  in  the  exercise  of  such 
care  at  the  time  of  the  accident. 

It  is  admissible  to  show  that  an  en- 
gineer killed  by  the  explosion  of  his 
engine  was  competent  and  careful,  and 
to  show  his  habits  with  respect  to  care 
and  caution.  Toledo,  St.  L.  &  K.  C.  R. 
Co.  V.  Bailey  (1893)  145  IlL  159,  83  N. 
E.  1089;  Illinois  C.  R.  Co.  v.  Prickett 
(1904)  210  IlL  140,  71  N.  E.  435. 

Where  a  person  is  found  dead  in  an 
excavation  in  a  highway,  his  habits  ^s 
to  temperance,  heedlessness,  etc.,  may 
be  considered  upon  the  question 
whether  or  not  he  was  exercising  due 
care  at  the  time  of  the  accident.  Cas- 
sidy  V.  Angell  (1879)  12  R.  I.  447,  34 
Am.  Rep.  690. 

Evidence  that  deceased  was  careful 
and  steady  is  proof  prima  facie  that 
he  was  exercising  due  care  at  the  time 
of  the  accident.  Devine  v.  National 
Safe  Deposit  Co.  (1908)  145  IlL  App. 
322.  affirmed  in  (1909)  240  IlL  869.  88 
N.  E.  804. 

If  eyewitnesses  are  looking  to  some 
part  of  the  accident,  although  some 
parts  may  have  been  seen  by  the  wit- 
nesses, evidence  of  careful  habits  is 
admissible.  Noonan  v.  Maus  (1915) 
197  111.  App.  103. 

Where  there  is  doubt  whether  any 
witness  saw  deceased  when  he  was 
killed,  the  rule  admitting  evidence  of 
careful  habits  applies.  Illinois  C.  R. 
Co.  V.  Ashline  (1898)  171  IlL  318,  49 
N.  E.  521. 
Deafli  at  railroad  orosslag. 

Upon  the  question  of  the  care  of  one 
killed  at  a  railroad  crossing,  evidence 
is  admissible  that  he  had  upon  former 
occasions  remarked  that  the  crossing 
was  dangerous,  and  had  taken  precau- 
tions against  collision.  Stone  v.  Bos- 
ton &  M.  R.  Co.  (1903)  72  N.  H.  206,  55 
Atl.  359. 

The  fact  that  a  person  killed  at  a 
railroad  crossing  habitually  stopped, 
looked,  and  listened  at  that  point  was 
competent  to  prove  similar  conduct  at 
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Qm  time  of  the  accident.  Tucker  ▼. 
Boston  &  M.  R.  Co.  (1905)  73  N.  H. 
132,  59  Atl.  943.  The  court  says,  upon 
the  question  of  the  conduct  of  dece-, 
dent  as  he  approached  the  crossing,  his 
custom  and  habit  is  evidence,  and 
from  such  evidence  the  exercise  of 
care  may  be  found  if  it  does  not  con- 
clusively appear  that  in  the  particular 
instance  such  custom  was  not  ob- 
served. 

Evidence  that  one  killed  at  a  rail- 
road crossing  had  the  uniform  habit 
for  many  years  to  check  his  team 
when  approaching  the  crossing,  and 
look  and  listen  for  approaching  trains, 
is  admissible  upon  the  question  of  his 
negligence  at  the  time  he  was  killed 
by  a  train.  Smith  v.  Boston  &  M.  R. 
Co.  (1900)  70  N.  H.  53,  85  Am.  St.  Rep. 
696, 47  Atl.  290. 

Evidence  that  one  killed  at  a  rail- 
road crossing  was  a  sober,  careful 
man,  and  had  previously  exercised  due 
care  for  his  safety  when  approaching 
the  same  crossing,  would  justify  a 
finding  of  due  care  on  the  occasion  of 
the  accident.  Missouri  P.  R.  Co.  v. 
Moffatt  (1899)  60  Kan.  113,  72  Am.  St. 
Rep.  343,  65  Pac.  837.  The  court  held 
that  it  tended  to  repel  any  inference 
of  negligence  that  might  arise  from 
the  facts  that  he  was  on  a  railroad 
track  and  was  killed  by  a  locomotive. 

If  there  is  no  eyewitness  of  a  rail- 
road-crossing accident  in  which  a  trav- 
eler is  killed,  evidence  of  his  habit  and 
custom  in  the  matter  of  using  care  and 
caution  in  such  places  is  admissible. 
Platter  v.  Minneapolis  &  St.  L.  R.  Co. 
(1913)  162  Iowa,  142,  143  N.  W.  992. 

Evidence  of  the  genera]  habit  in 
using  a  particular  railroad  crossing  is 
competent,  at  least  where  there  are  no 
eyewitnesses  of  the  accident;  it  may 
tend  to  aid  the  presumption  of 
self-preservation  that  arises  in  such 
eases,  because  a  person  is  more  likely 
to  do  what  he  is  in  the  habit  of  doing 
underthe  same  conditions.  Frederick- 
son  V.  Iowa  C.  R.  Co.  (1912)  156  Iowa, 
26, 135  N.  W.  12,  Ann.  Cas.  1915B,  224. 

In  ease  of  the  killing  of  a  pedestrian 
at  a  railroad  crossing,  evidence  is  ad- 
missible of  his  care  and  sobriety  upon 
the  question  of  his  own  negligence. 


Illinois  C.  R.  Co.  v.  Nowicki   (1893) 
148  111.  29,  35  N.  E.  358. 

Evidence  of  the  careful  habits  of  one 
killed  by  a  train  at  a  street  crossing 
is  admissible.  Chicago  &  A.  R.  Co.  v. 
Wilson  (1906)  225  IlL  60,  116  Am.  St. 
Rep.  102,  80  N.  E.  56. 

In  Newell  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  (1914)  261  111.  505, 104  N.  E, 
223,  where  a  person  was  found  dead  at 
a  railroad  crossing,  the  court  said  that 
plaintiff  could  not  rely  on  the  instinct 
of  self-preservation  to  establish  due 
care  on  the  part  of  deceased,  but  it 
was  incumbent  on  him  to  prove  the 
habits  of  deceased  as  to  sobriety,  pru- 
dence, and  the  exercise  of  care  and 
caution  in  the  ordinary  affairs  of  life,, 
and  as  to  any  other  particular  that 
would  tend  to  throw  light  upon  the 
question  of  whether,  at  the  time  of  the 
fatality,  he  was  likely  to  have  been 
in  the  exercise  of  ordinary  care. 

In  the  absence  of  eyewitnesses,  or 
circumstances  tending  to  show  the 
cause  of  the  accident,  evidence  that 
one  found  to  have  been  killed  by  a 
street  car  was  habitually  prudent, 
careful,  and  cautious  is  admissible  to 
raise  the  presumption  that  he  was  in 
the  exercise  of  due  care  and  caution 
at  the  time  of  his  death.  Casey  v. 
Chicago  R.  Co.  (1916)  269  IlL  386. 
L.R.A.1916B,  824,  109  N.  E.  984. 

Where  a  person  was  killed  by  a 
train  at  a  farm  crossing,  evidence  that 
she  was  in  the  habit  of  listening  for 
trains  at  such  crossing  was,  in  Tyrrell 
V.  Boston  &  M.  R.  Co.  (1914)  77  N.  H. 
320, 91  Atl.  179,  held  admissible,  where 
the  only  eyewitness  to  the  accident 
who  was  near  her  was  occupied  in 
closing  a  gate,  with  his  back  toward 
her,  during  the  latter  part  of  her  ap- 
proach to  the  crossing. 

Where  a  railroad  employee  was 
killed  by  a  train  while  carrying  boiler 
fines  across  the  tracks,  evidence  that 
he  looked  up  the  track  on  one  or  more 
occasions  previous  to  the  time  he  was 
struck,  before  picking  up  a  flue,  was, 
in  Nawn  v.  Boston  &  M.  R.  Co.  (1914) 
77  N.  H.  299,  91  Atl.  181,  held  com- 
petent on  the  question  of  his  care. 

In  Evans  v.  (joncord  R.  Corp.  (1890) 
66  N.  H.  194,  21  Atl.  105,  the  habit  of 
one  killed  at  a  railroad  crossing,  not 
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to  leave  home  to  cross  the  track  until 
an  expected  train  had  passed,  was 
held  to  be  one  of  the  circumstances 
which  mifht  be  considered  upon  the 
question  of  her  due  care  at  the  time 
of  the  accident. 

In  Southern  Traction  Co.  v.  Kirksey 
(1920)  —  Tex.  Civ.  App.  — ,  222  S.  W. 
702,  it  was  held  that  evidence  that  one 
injured  by  a  collision  of  his  automobile 
with  a  street  car  was  intoxicated  was 
admissible,  and,  as  bearing  upon  that 
fact,  evidence  was  also  admissible  that 
he  was  in  the  habit  of  becoming  intoxi- 
cated and  driving  recklessly.  The 
court  said,  the  fact  of  intoxication  be- 
ing relevant,  any  fact  that  would  legit- 
imately tend  to  establish  such  fact 
was  also  relevant.  "We  think  that  the 
fact  that  a  person  was  in  the  habit 
of  getting  drunk,  and,  while  in  such 
condition,  driving  recklessly  upon  pub- 
lic highways,  roads,  and  street  cross- 
ings, would  be  a  matter  for  the  prop- 
er consideration  of  a  jury  as  to  wheth- 
er or  not  he  was  intoxicated  at  the 
time  of  his  injury,  and  we  think  that 
his  habit  in  this  regard  could  be 
proven  by  general  reputation.  We  do 
not  think  it  would  be  permissible  to 
prove  particular  or  isolated  instances 
as  to  his  reckless  driving  while 
drunk." 

Plaintiff  nmable  to  teattfy. 

The  same  rule  would  apply  if  a 
plaintiff  was  unable  to  testify,  for  any 
reason  that  would  apply  in  case  he  was 
killed. 

Thus,  where  a  person  injured  in  an 
accident  was  rendered  insane  thereby 
80  that  she  was  unable  to  testify,  evi- 
dence of  her  habits  of  carefulness 
is  admissible  upon  the  question  wheth- 
er or  not  she  was  exercising  due  care 
at  the  time  of  the  accident.  Chicago 
V.  Doolan  (1901)  99  111.  App.  143. 

Cases  boldlng  evidence  Inadaiisslble. 

In  an  action  to  recover  damages  for 
death  by  collision  with  a  train  at  a 
highway  crossing,  the  jury  have  noth- 
ing to  do  with  habits  of  care,  or  want 
of  care,  of  the  person  injured,  in  using 
the  crossing  at  other  times.  Guggen- 
heim V.  Lake  Shore  &  M.  S.  R.  Co. 
(1887)  66  Mich.  150,  33  N.  W.  161. 
The  court  says  it  would  not  avail  his 


administrator  in  this  action  how  care- 
ful he  had  been  in  crossing  at  other 
times,  if  he  was  negligent  on  this  oc- 
casion, nor  would  the  defendant's  lia- 
bility be  lessened  if  deceased  had  been 
careless  at  other  times,  if  he  was  care- 
ful when  injured. 

Where  deceased  was  killed  by  his 
horse  backing  over  an  embankment 
which  had  no  guard  rail,  evidence  of 
his  careful  habit  in  driving  was  ex- 
cluded for  two  reasons:  First,  that 
carefulness  on  other  occasions  did 
not  prove  care. on  this;  and,  second, 
that  the  question  of  carefulness  rested 
merely  on  the  opinion  of  the  witnesses. 
Morris  v.  East  Haven  (1874)  41  Conn. 
252. 

In  Prounfelker  v.  Delaware,  L.  & 
W.  R.  Co.  (1900)  48  App.  Div.  206,  62 
N.  Y.  Supp.  840,  the  deceased,  a  con- 
ductor, was  killed  in  a  train  collision, 
and  it  was  said,  in  substance,  of  an 
instruction  of  the  lower  court  to  the 
effect  that,  on  the  question  of  the  de- 
ceased's contributory  negligence,  the 
jury  might  regard  the  testimony  that 
he  was  a  careful  man,  that  such  a 
consideration  was  irrelevant  as  to 
whether  the  deceased  had  complied 
with  the  company's  rule  (the  measure 
of  care  necessary) ,  requiring,  in  part, 
that  conductors,  when  stopping  their 
trains,  should  send  back  a  flagman  a 
distance  of  half  a  mile,  etc. ;  and  it  was 
further  said  that,  "so  far  as  appears, 
.  .  .  the  flagman  was  merely  acting 
upon  his  own  judgment.  Certainly  he 
signally  failed  to  comply  with  these 
rules" — and  there  was  no  proof  here 
that  the  deceased  fulfilled  his  duty. 

In  Baltimore  &  0.  R.  Co.  v.  State 
(1908)  107  Md.  642,  69  Atl.  439,  it  was 
held  that  evidence  as  to  the  habits  of 
one  killed  at  a  crossing,  as  to  being 
a  careful  and  cautious  driver,  was  in- 
admissible as  tending  to  prove  free- 
dom from  negligence,  although  it  ex- 
pressly appeared  that  there  were  no 
eyewitnesses  to  the  accident. 

In  Greenwood  v.  Boston  &  M.  R.  Co. 
(1913)  77  N.  H.  101,  88  Atl.  217,  an 
employee  was  struck  by  cars  while 
clearing  snow  from  a  switch;  his  fail- 
ure to  obey  the  injunction  to  look  out 
for  the  cars  had  a  part  in  causing  the 
accident,  and  the  question  was  wheth- 
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«r  there  was  any  evidence  upon  which 
to  base  a  finding  that  while  so  acting, 
or  failing  to  act,  he  was  in  the  exer- 
cise of  ordinary  care;  the  court  stated 
that  while  it  was  the  rule  that  it  was 
"competent  to  show  that  the  party 
charged  with  negligence  had  per- 
formed or  omitted  the  same  act  in 
the  same  way  before,  as  tending  to 
sbvw  that  he  did  or  omitted  the  act  at 
the  time  in  question,  on  the  ground 
that  a  person  is  more  likely  to  do  a 
thing  in  a  particular  way,  as  he  is  in 
the  habit  of  doing  or  not  doing  it," 
evidence  of  a  general  character  for 
care  or  negligence  is  not  competent. 

In  Swift  &  Co.  V.  Zerwick  (1900)  88 
UL  App.  658,  evidence  was  excluded 
as  to  the  customary  caution  exercised 
by  the  deceased  in  oiling  the  machin- 
ery in  which  he  was  killed,  where 
there  were  no  eyewitnesses  to  the  ac- 
cident But  in  this  case  it  appears 
that  the  evidence  was  excluded  be- 
caose  of  the  witness's  inability  to  tes- 
tify from  his  personal  knowledge. 

In  Erb  v.  Popritz  (1898)  69  Kan. 
264,  68  Am.  St.  Rep.  862,  52  Pac.  871, 
where  an  engineer  was  killed  by  the 
derailment  of  the  engine,  the. court, 
without  alluding  to  any  distinction  be- 
tween cases  where  there  is  direct  evi- 
dence, and  cases  where  there  is  none, 
declared  generally  that  evidence  as  to 
the  general  reputation  of  the  engineer 
and  his  fireman  for  care  and  prudence 
was  not  admissible  for  the  purpose  of 
proving  freedom  from  negligence  on 
his  part. 

Evidence  that  a  man  killed  at  a 
railroad  crossing  was  of  prudent  habit 
will  not  support  a  finding  that  he 
looked  and  listened  at  the  time  he  was 
killed  by  a  passing  train.  Parsons  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  (1912)  205 
N.  Y.  226,  98  N.  £.  881. 

Opinions  of  neighbors  as  to  the  gen- 
eral character  of  one  killed  at  a  rail- 
road crossing,  for  carefulness,  are  not 
admissible  upon  the  question  of  neg- 
ligence on  the  particalar  occasion,  al- 
though there  were  no  witnesses  of  the 
accident  The  court  says,  if  a  man 
who  is  customarily  careful  was  always 
10,  there  would  be  no  reason  for  ad- 
mitting the  evidence.    Chase  v.  Maine 


C.  R.  Co.  (1885)  77  He.  62,  62  Am. 
Rep.  744. 

So,  where  there  were  no  eyewitness- 
es, evidence  that  a  servant  killed  while 
adjusting  a  set  screw  on  a  machine 
was  an  ordinarily  cautious  man  when 
employed  around  various  kinds  of  ma- 
chinery was,  in  Gibson  v.  Casein  Mfg. 
Co.  (1913)  157  App.  Div,  46,  141  N.  Y. 
Supp.  887,  held  inadmissible. 

So,  where  a  street  car  passenger 
was  injured  while  alighting,  evidence 
that  she  was  habitually  cautious  when- 
ever there  was  any  risk  of  personal 
injury  was,  in  Small  v.  San  Antonio 
Traction  Co.  (1912)  —  Tex.  Civ.  App. 
— ,  148  S.  W.  883,  held  inadmissible 
to  show  that  she  waited  for  the  car 
to  stop,  and  alighted  with  care.  The 
reasons  for  the  exclusion  of  such  evi- 
dence are  that  it  is  only  of  slight  value 
to  establish  any  fact  in  issue,  and  it  is 
calculated  to  lead  the  jury  into  col- 
lateral inquiry  which  will  confuse  and 
obscure  real  issues.  The  court  states 
that  evidence  that  either  the  plaintiff 
or  the  defendant  was  ordinarily  of  ei- 
ther careful  or  careless  habits  is  gen- 
erally inadmissible.  The  weight  of  au- 
thority is  against  the  admission  of 
such  evidence  on  the  question  of  con- 
tributory negligence.  Exceptions  to 
the  rule  have  sometimes  been  made 
when  no  witness  was  present  and  the 
exact  manner  in  which  the  accident 
happened  is  not  shown. 

It  is  stated  in  Chabott  ▼.  Grand 
Trunk  R.  Co.  (1913)  77  N.  H.  183,  88 
Atl.  995,  an  action  for  the  death  of  one 
killed  on  a  railroad  track,  that  while 
such  evidence  as  that  deceased  had 
the  habit  of  looking  and  listening  be- 
fore stepping  upon  or  walking  along 
a  railroad  track,  for  the  purpose  of 
discovering  whether  or  not  a  train 
was  in  his  vicinity,  has  been  admitted 
to  show  whether  a  person  did  or  did 
not  do  a  particular  act  at  the  time  in 
question,  upon  the  ground  that  a  per- 
son is  more  apt  to  do  a  thing  in  the 
manner  in  which  he  has  been  in  the 
habit  of  doing  it  such  evidence  is  not 
admissible  to  show  general  character 
for  carefulness,  the  court  observing 
that  such  evidence,  if  admitted  and 
given  its  full  weight,  would  merely 
have  established  that,  before  deceased 
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began  his  use  of  the  defendant's  tracks 
for  travel,  he  looked  and  listened  for 
a  train,  and  saw  and  heard  none ;  there 
was  no  evidence  where  or  when  he  en- 
tered upon  the  tracks,  and  it  could  not 
be  found  for  how  long  or  over  what 
distance  he  had  traveled  since  he  had 
taken  the  precaution. 

b.  To  prove  negligence  of  decedent. 

In  an  action  for  death  of  a  railroad 
engineer  by  running  into  an  open 
switch,  where  the  defense  is  that  he 
was  guilty  of  negligence  in  running 
at  too  great  speed,  evidence  that  he 
was  habitually  reckless  in  running  at 
an  excessive  speed,  and  running  too 
fast  over  switches,  is  not  admissible; 
at  least,  where  it  is  based  upon  the 
witness's  observation  of  only  two  or 
three  occasions.  East  Tennessee,  V. 
&  6.  R.  Co.  V.  Kane  (189S)  92  6a.  187, 
22  L.R.A.  315,  18  S.  E.  18. 

In  Southern  R.  Co.  v.  Rice  (1918) 
116  Va.  236,  78  S.  E.  692,  an  action  for 
the  death  of  an  engineer  by  the  de- 
railment of  his  engine,  the  court  re- 
fused to  permit  the  railway  company 
to  introduce  evidence  tending  to  show 
that  the  plaintiff's  decedent  had  the 
reputation  among  his  fellow  employees 
of  a  fast  runner,  and  had,  previous  to 
the  accident  in  which  he  was  injured, 
and  at  the  same  point,  disregarded  the 
speed  ordinance.  The  court  observed 
that  Professor  Wigmore,  in  his  work 
on  Evidence,  |  66,  in  discussing  the 
admissibility  of  evidence  of  this  char- 
acter, says:  "A  few  courts  have 
shown  an  inclination  to  admit  excep- 
tionally the  character  of  a  person 
charged  with  a  negligent  act  (con- 
tributory negligence,  if  a  plaintiff),  as 
throwing  light  on  the  probability  of 
his  having  acted  carelessly  on  the  oc- 
casion in  question,  provided  that  the 
other  evidence  leaves  the  matter  in 
great  doubt,  or  that  the  evidence  is 
purely  circumstantial,  or  (as  some- 
times put)  that  there  are  no  eyewit- 
nesses testifying.  .  .  ,  Such  evi- 
dence is  no  doubt  likely  to  be  of  some 
probative  value  in  such  cases,  and 
under  the  above  limitations  is  hardly 
contrary  to  the  ordinary  policy  of 
avoiding  confusion  of  issues.  Id.  §  64. 
As  a  matter  of  law,  however,  the  doc- 


trine is  maintained  in  a  few  jurisdic- 
tions only,  and  has  been  expressly  re- 
pudiated in  many."  The  court  goes 
on  to  say  that  "even  in  those  jurisdic- 
tions where  this  exceptional  rule  pre- 
vails, as  stated  by  Professor  Wigmore, 
the  rejected  evidence  would  not  have 
been  admissible  under  the  facts  of  this 
case,  since  the  uncontradicted  evi- 
dence shows  that  the  engineer  was 
running  his  engine  at  a  speed  of  from 
12  to  15  miles  an  hour,  instead  of  4 
miles,  the  maximum  speed  permitted 
by  the  ordinance." 

So,  evidence  that  a  servant  killed  in 
a  mine  explosion  was,  for  a  month  pre- 
ceding the  explosion,  habitually  neg- 
ligent in  remaining  in  the  mine  while 
shots  were  being  fired,  was,  in  Great 
Western  Coal  &  Coke  (io.  v.  McMahan 
(1914)  4S  Okla.  429, 143  Pac.  23,  where 
apparently  there  were  no  eyewitness- 
es, held  inadmissible  to  prove  that  de- 
ceased was  guilty  of  contributory  neg- 
ligence, the  court  observing  that  evi- 
dence of  habitual  negligence  as  to 
past  occurrences  is  inadmissible  to 
prove  contributory  negligence  on  the 
particular  occasion  under  inquiry. 

In  ^n  action  for  damages  for  the 
killing  of  a  boy  at  a  railroad  crossing, 
evidence  is  not  admissible  as  to  his 
habit  of  jumping  on  and  off  moving 
cars,  if  he  was  not  doing  so  at  the 
time  of  the  accident.  Georgia  Mid- 
land &  G.  R.  Co.  V.  Evans  (1891)  87 
Ga.  673,  13  S.  E.  580. 

In  an  action  to  recover  on  an  acci- 
dent insurance  policy  for  the  death  of 
insured,  who  was  killed  by  the  cars, 
evidence  is  not  admissible  of  his  prac- 
tice of  jumping  onto  the  train  which 
killed  him.  Mulville  v.  Pacific  Mut.  L. 
Ins.  Co.  (1896)  19  Mont  96,  47  Pac. 
650,  1  Am.  Neg.  Rep.  108. 

In  an  action  for  death  of  a  person 
at  a  railroad  crossing,  who  is  alleged 
to  have  been  contributorily  negli- 
gent because  intoxicated  at  the  time, 
evidence  is  not  admissible  of  his  habit 
of  intoxication.  Lane  v.  Missouri  P. 
R.  Go.  (1896)  182  Mo.  4,  83  S.  W.  646, 
1128. 

In  Mansfield  Coal  &  Coke  Co.  v.  Mc- 
Enery  (1879)  91  Pa.  185,  86  Am.  Rep. 
662,  where  one  employed  to  drive  a 
mule  fell  from  a  bridge  of  his  em- 
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ployer,  which  was  alleged  to  have 
been  defective,  and  was  killed,  defend- 
ant offered  evidence  that  he  was  a 
fast  and  careless  driver.  The  court 
said  the  offer  was  vague  in  this,  that 
it  fixed  no  time  during  which  it  was 
proposed  to  inquire  into  the  habits  of 
deceased  as  to  carefulness.  For  any- 
thing that  appears  in  the  offer,  it 
might  have  been  ten  years  prior  to  his 
death.  Had  it  been  confined  to  a  short 
time  before,  it  would  have  been  com- 
petent. 

Evidence  is  not  admissible,  in  an 
action  for  death  of  a  boy  killed  at  a 
railroad  crossing  without  eyewitness- 
es, of  his  habit  in  jumping  on  trains. 
The  court  says  no  authority  is  re- 
ferred to,  sanctioning  the  admission 
of  such  evidence,  and  it  is  not  aware 
of  any.  If  such  evidence  is  admis- 
sible to  prove  negligence  on  the  part 
of  the  intestate,  then  the  same  char- 
acter of  evidence  must  be  admissible 
to  prove  negligence  on  the  part  of  de- 
fendant, which  has  been  condemned  by 
the  entire  weight  of  judicial  author- 
ity. Peoria  &  P.  U.  R.  Co.  v.  Clayberg 
(1883)  107  IlL  644. 

Where,  in  an  action  for  injuries  to 
an  engineer  by  a  car,  negligently  left 
unfastened,  backing  against  his  en- 
gine,  there  was  nothing  contrary  to 
evidence  showing  that  he  strictly 
obeyed  the  signal  given  him  at  the 
time  of  the  accident,  by  stopping  his 
engine  within  eight  seconds  after  re- 
ceiving it,  resulting  in  the  injuries 
complained  of,  the  question  whether 
he  failed  to  obey  some  other  signal  at 
some  other  time  was,  in  Arizona  &  N. 
M.  R.  Co.  V.  Clark  (1913)  125  C.  C.  A. 
305,  207  Fed.  817,  affirmed  in  (1915) 
235  U.  &  669,  69  L.  ed.  415,  L.R.A. 
1915C,  834,  35  Sup.  Ct.  Rep.  210,  with- 
out reference  to  this  question,  held  im> 
material;  so,  evidence  of  his  general 
15  A.L.B^-10. 


reputation  for  prudence  or  reckless- 
ness in  the  operation  of  his  engine 
was  held  inadmissible. 

Where  a  railroad  company  defended 
an  action  for  the  killing  of  a  person 
walking  along  its  track,  by  the  fact 
that  the  death  was  caused  by  a  habit 
of  boarding  moving  trains,  and  of- 
fered evidence  that  such  was  his  hab- 
it, the  court  says  that  the  better  rule 
is  that  such  testimony  tends  to  raise 
collateral  issues,  to  beget  uncertainty 
and  false  inferences  from  events 
which  have  no  bearing  upon  the  real 
issue.  A  man  may  be  careful  on  one 
occasion  and  careless  on  another. 
Louisville  &  N.  R.  Co.  v.  McClish 
(1902)  53  C.  C.  A.  60,  115  Fed.  268. 
"It  is  not  fair  deduction  to  say  that 
because  the  deceased  sometimes  board- 
ed trains  in  motion,  that  therefore  he 
was  attempting  to  board  a  train  when 
killed.  Such  testimony,  tending  to 
show  contributory  negligence,  could 
be  met  with  other  testimony  tending 
to  show  that  such  was  not  his  habit, 
and  the  attention  of  the  jury  would 
be  diverted  from  what  happened  on 
the  occasion  of  the  injury,  to  the  con- 
sideration of  the  character  and  habits 
of  the  deceased  at  other  times.  We 
think  the  testimony  should  be  confined 
to  the  conduct  of  the  deceased  in  the 
particular  instances  under  investiga- 
tion, in  the  light  of  the  facts  competent 
to  be  directly  or  circumstantially 
proved." 

In  Kroy  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1871)  32  Iowa,  357,  however,  the  fact 
that  a  trainman  found  dead,  on  the 
track  practised  and  helped  to  estab- 
lish a  custom  at  a  particular  station, 
where  the  accident  occurred,  of  un- 
coupling cars  from  the  engine  while 
the  train  was  moving  rapidly,  was  held 
admissible  as  tending  to  prove  his 
negligence.  H.  P.  F. 
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PRUDENTIAL  INSURANCE  COMPANY  OF  AMERICA,  Respt., 

V. 

NATIONAL  BANK  OF  COMMERCE  IN  NEW  YORK,  Appt. 

New  TorH  Court  of  Appeals— January  0,  191i0» 
(227  N.  Y.  510,  125  N.  E.  824.) 

Bank  —  duty  to  examine  returned  vouchers  —  signatures  of  indorsers. 

1.  The  rule  that  a  depositor  of  a  bank  who  receives  from  it  a  state- 
ment of  his  account,  with  the  paid  checks  as  vouchers,  is  bound  to  examine 
the  account  and  vouchers  and  to  report  to  the  bank  without  unreasonable 
delay  any  errors  which  may  be  discovered,  does  not  extend  to  an  exam- 
ination of  the  indorsements  of  the  payees  of  checks  to  ascertain  the 
genuineness  of  such  indorsements. 

\See  note  on  this  question  beginmng  on  page  159.] 


Checks  —  indorsement  by  agent  — 
effect  on  principal. 

2.  One  sending  checks  to  his  agent 
for  delivery  to  the  payee  is  not  bound 
in  favor  of  the  drawee  by  the  agent's 
implied  guaranty  of  former  indorse- 
ments by  indorsing  them  himself  after 
forging  the  indorsement  of  the  payee 
80  as  to  prevent  the  maker  from  con- 
testing their  payment  by  the  drawee. 
Trial  —  question  for  jury  —  care  in 

examining  vouchers. 

3.  The  jury  must  determine  whether 
or  not  a  drawer  having  the  genuine 
signature  of  the  payee  of  a  check  in 
his  possession  exercises  due  care  in 
examining  his  returned  vouchers, 
where  the  indorsements  on  checks 
sent  to  his  agent  for  delivery  were 
forged  by  the  agent,  and  there  are 
circumstances  in  evidence  tending  to 
charge  the  makers  with  notice  of  ir- 
regularities of  the  agent. 

[See  3  R.  C.  L.  535.] 
Bank  —  liability  for  payment  of  check 
on    forged    indorsement   —   negli- 
gence of  maker. 

4.  A  bank  may  escape  liability  for 
money  paid  out  on  forged  indorse- 
ments of  its  customer's  checks,  by  es- 


tablishing that  the  customer  had  been 
guilty  of  negligence  which  contributed 
to  such  payment,  and  that  it  had  been 
free  from  negligence. 
[See  3  R.  C.  L.  542.] 

Trial  —  question  for  jury  —  duty  of 
maker  to  notify  bank  of  agent* s  for- 
gery. 

6.  The  jury  must  determine  whether 
or  not  the  maker  of  a  check  who  sent 
it  to  his  agent  for  delivery  was  negli- 
gent in  failing  to  notify  the  drawee 
that  he  had  discovered  that  the  agent 
had  forged  the  signatures  of  drawees 
on  checks  formerly  sent  to  him  for  de- 
livery, 80  as  to  enable  the  bank  to  be 
on  its  guard  vdth  respect  to  other 
checks  passing  through  the  agent's 
hands. 

[See  8  R.  C.  L.  538.] 

Evidence  —  receipt  of  money  in  satis- 
factifm  of  claim. 

6.  In  an  action  by  a  maker  to  hold 
the  bank  liable  for  money  paid  on 
forged  indorsements  of  checks  by  the 
maker's  agent,  evidence  is  admissible 
that  the  maker  has  received  from  the 
agent  money  applicable  In  satisfaction 
of  the  loss  thereby  caused. 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial 
Term,  Part  XVII.,  for  New  York  County  (Whitaker,  J.) ,  in  favor  of  plain- 
tiff in  an  action  brought  to  hold  defendant  liable  for  money  paid  on  forged 
indorsements  of  certain  checks.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  Parker  Ufford,  for  appel-  equivalent  to  a  guaranty  of  the  gen^ 
lant:  uineness  of  the  prior  indorsements. 

The  indorsement  of  the  checks  by  which  the  plaintiff  is  estopped  to  deny, 
the    plaintiff's     agent,     Eaton,     was     and  the  plaintiff  is  precluded  thereby. 
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as  a  matter  of  law,  from  recovering 
in  this  action. 

London  L.  Ins.  Co.  t.  Molsons  Bank, 
5  Ont.  L.  Rep.  407;  Oriental  Bank  v. 
Gallo,  112  App.  Div.  860,  98  N.  Y. 
Supp.  561;  Otis  Elevator  Co.  v.  First 
Nat.  Bank,  163  Cal.  31,  41  L.R.A. 
(N.S.)  529,  124  Pac.  704. 

Plaintiff  was  responsible  for  its 
negligence  generally  and  for  the  mis- 
conduct of  its  agent  in  the  conduct  of 
its  business  with  the  defendant. 

Morgan  v.  United  States  Mortg.  & 
T.  Co.  208  N.  Y.  218,  L.R.A.1915D,  741, 
101  N.  E.  871,  Ann.  Cas.  1914D,  462; 
Meyers  V.  Southwestern  Nat.  Bank,  193 
Pa.  1,  74  Am.  St.  Rep.  672,  44  Atl.  280; 
Leather  Mfrs.  Bank  v.  Morgan,  117  U. 
S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  North  British  &  M.  Ins.  Co.  v. 
Merchants'  Nat.  Bank,  161  App.  Div. 
341,  146  N.  Y.  Supp.  720;  Dana  v. 
National  Bank,  132  Mass.  156;  Critten 
V.  Chemical  Nat.  Bank,  171  N.  Y.  219, 
57  L.R.A.  529,  63  N.  E.  969.      • 

The  plaintiffs  concealment  of  the 
forgeries  after  it  discovered  them  pre- 
cludes a  recovery. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct. 
Rep.  657;  Morgan  v.  United  States 
Mortg.  &  T.  Co.  208  N.  Y.  218,  L.R.A. 
1915D,  741,  101  N.  E.  871,  Ann.  Cas. 
1914D,  462;  Rothschild  v.  Title  Guar- 
antee &  T.  Co.  204  N.  Y.  468,  41  LJl.A. 
(N.S.)  740,  97  N.  E.  879. 

Mr.  R.  Dulany  Whiting,  for  respond- 
ent: 

The  plaintiff  is  not  responsible  for 
nor  to  be  bound  by  the  act  of  Eaton, 
its  agent,  in  the  forgery  of  the  payees' 
indorsements  upon  the  checks  in  suit. 

Welsh  v.  German  American  Bank, 
73  N.  Y.  424,  29  Am.  Rep.  175;  Com 
Exch.  Bank  v.  Nassau  Bank,  91  N.  Y. 
74,  43  Am.  Rep.  655;  Henry  v.  Allen, 
151  N.  Y.  11,  36  LJI.A.  658,  45  N.  E. 
855. 

There  was  no  negligence  on  the 
part  of  the  plaintiff  adduced  upon  the 
trial  which  would  have  justified  the 
court  in  submitting  the  case  to 
the  jury. 

Prudential  Ins.  Co.  v.  National  Bank, 
177  App.  Div.  488, 164  N.  Y.  Supp.  269; 
Metallurgical  Securities  Co.  v.  Me- 
chanics &  Metals  Nat.  Bank,  171  App. 
Div.  321,  157  N.  Y.  Supp.  321;  Critten 
V.  Chemical  Nat.  Bank,  171  N.  Y.  219, 
57  L.R.A.  529,  63  N.  E.  969;  Harlem 
Co-op.  Bldg.  &  L.  Asso.  v.  Mercantile 
T.  Co.  1  Misc.  680,  31  N.  Y.  Supp. 
790;    American  Surety  Co.  v.  Pauly, 


170  U.  S.  133,  42  L.  ed.  977,  18  Sup. 
Ct.  Rep.  552;  Carpenter  v.  Stilwell,  11 
N.  Y.  61;  Hamlin  v.  Sears,  82  N.  Y. 
827. 

All  allegations  of  the  complaint  be- 
ing admitted  by  defendant,  including 
the  forgery,  every  defense  falls. 

Geering  v.  Metropolitan  Bank,  225 
N.  Y.  711,  122  N.  E.  881,  affirming  170 
App.  Div.  751,  156  N.  Y.  Supp.  582, 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  an  insurance  cor- 
poration having  its  principal  place 
of  business  in  Newark,  New  Jersey. 
In  1912  and  prior  to  tiiat  time,  one 
Eaton  was  its  manager  and  agent 
for  the  states  of  Maine  and  New 
Hampshire,  and  had  his  office  at 
Portland,  Maine.  In  the  course  of 
the  plaintiff's  business,  and  on 
March  18,  1912,  it  sent  to  Eaton  at 
Portland  a  check  drawn  on  the  de- 
fendant bank  to  the  order  of  Rena 
C.  Phipps  for  $1,983.26,  dated  on 
that  day,  which  stated  on  the  face  of 
the  check  that  it  was  "in  full  for  all 
claims  under  policy  No.  164,163" 
(being  a  policy  in  which  said  Phipps 
was  the  beneficiary),  and  on  the 
24th  day  of  March,  1912,  another 
check  on  said  bank  to  the  order  of 
Ella  M.  Wade  for  $1,633.70,  on  the 
face  of  which  was  a  similar  state- 
ment to  the  effect  that  it  was  in  full 
of  a  specified  policy.  Said  checks 
were  sent  to  Eaton  to  be  delivered 
by  him  to  the  payees  thereof,  but, 
instead  of  delivering  the  checks  in 
accordance  with  his  instructions,  he 
in  each  case  forged  the  name  of  the 
payee  to  the  check,  and  deposited 
the  same  to  his  personal  account 
with  the  Fidelity  Trust  Ck)mpany  of 
Portland,  Maine,  and  converted  the 
proceeds  thereof  to  his  own  use. 
The  Phipps  check  was  paid  by  the 
defendant  on  March  20,  1912,  and 
the  Wade  check  on  March  28,  1912. 
The  plaintiff  demanded  of  the  de- 
fendant that  it  return  the  amount  so 
paid  on  said  checks  to  it,  but  the  de- 
fendant has  neglected  and  refused  to 
do  so.  This  action  is  brought  to  re- 
cover the  amount  of  said  checks, 
with  interest.  The  trial  court  di- 
rected a  verdict  in  favor  of  the 
plaintiff,  and  the  judgment  entered 
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thereon  has  been  unanimously  af- 
firmed by  the  appellate  division. 

The  Negotiable  Instruments  Law 
(Consol.  Laws,  chap.  38)  provides: 
"Where  a  signature  is  forged  or 
made  without  authority  of  the  per- 
son whose  signature  it  purports  to 
be,  it  is  wholly  inoperative,  and  no 
right  to  retain  the  instrument,  or  to 
give  a  discharge  therefor,  or  to  en- 
force payment  thereof  against  any 
party  thereto,  can  be  acquired 
through  or  under  such  signature, 
unless  the  party,  against  whom  it  is 
sought  to  enforce  such  right,  is  pre- 
cluded from  setting  up  the  forgery 
or  want  of  authority."    Section  42. 

It  is  conceded  that  the  name  of 
the  payee  in  each  of  said  checks  was 
forged  thereon  by  Eaton,  and  that 
he  also  personally  indorsed  said 
checks,  and  that  they  were  paid  by 
the  defendant  as  stated. 

The  defendant  claims  that  the 
plaintiff  is  precluded  from  asserting 
in  this  action  the  forgery  of  the 
payee's  name  on  said  checks,  respec- 
tively, because  Eaton,  the  manager 
and  agent  of  the  plaintiff,  as  stated, 
by  his  indorsement  of  the  checks, 
guaranteed  the  genuineness  of  the 
indorsement  of  the  payees,  and  that 
the  plaintiff  is  bound  thereby. 

The  defendant's  claim,  in  sub- 
stance, is  that  Eaton  by  personally 
indorsing  the  checks  in  legal  effect 
said  to  the  trust  company  and  all 
subsequent  holders  of  the  checks, 
and  to  the  defendant,  that  the  signa- 
tures of  the  payees  on  the  checks 
and  each  of  them  was  the  genuine 
signature  of  such  payee,  and  that  he 
guaranteed  the  same,  and  also  that, 
as  Eaton  was  the  representative  of 
the  plaintiff  at  Portland,  his  repre- 
sentation and  guaranty  were  the 
representation  and  guaranty  of  the 
plaintiff  company. 

The  defendant  bases  its  claim  in 
large  part  upon  the  reasoning  and 
conclusion  stated  in  London  L.  Ins. 
Co.  v.  Molsons  Bank,  5  Ont.  L.  Rep. 
407,  which  is  a  report  of  a  case  at  a 
trial  of  the  issues  therein  before  a 
judge  without  a  jury.  The  decision 
in  that  case,  so  far  as  it  supports 
the  contention  of  the  defendant,  is 


not  in  accord  with  the  decisions  of 
this  court. 

This  court  in  Welsh  v.  German- 
American  Bank,  73  N.  Y.  424,  29 
Am.  Rep.  175,  says :  'The  fact  that 
the  plaintiff  intrusted  checks  to  his 
clerk,  .  .  .  who  forged  the  in- 
dorsements, made  him  no  more  re- 
sponsible than  if  he  had  intrusted 
them  to  an  expressman  .  .  .  and 
the  expressman  had  forged  the 
name  of  the  payee." 

And  in  Henry  v.  Allen,  151  N.  Y. 
1,  36  L.R.A.  658,  45  N.  E.  355,  this 
court  says:  "When  an  agent  aban- 
dons the  object  of  his  agency  and 
acts  for  himself  by  committing  a 
fraud  for  his  own  exclusive  benefit, 
he  ceases  to  act  within  the  scope  of 
his  employment,  and  to  that  extent 
ceases  to  act  as  agent." 

See  Shipman  v.  Bank  of  State,  126 
N.  Y.  318,  12  L.R.A.  791,  22  Am.  St. 
Rep.  821,  27  N.  E.  371;  Frank  v. 
Chemical  Nat.  Bank,  84  N.  Y.  209, 
38  Am.  Rep.  501.  Eaton  had  no  ap- 
parent authority  as  an  agent  of  the 
plaintiff  to  acquire  the  checks  for  de- 
posit in  his  personal  account. 

We  are  of  the  opinion  that  Eaton, 
in  forging  the  names  of  the  payees 
of  the  checks  and  his  indorsement  of 
the  checks  following 
such  forged  indorse-  mdon'^cBt  br 
ments,    was   acting  ■&'."e*iiSi.*°*  ""^ 
independently  of  his 
agency,  and  wholly  in  violation  of 
the  same,  and  that  the  plaintiff  is 
not  responsible  therefor.    The  guar- 
anty of  the  genuineness  of  the  in- 
dorsement of  the  payees  by  reason 
of  Eaton's  subsequent  indorsement 
of  such  checks  was  the  personal 
guaranty  of  Eaton,  and  not  that  of 
the  plaintiff. 

It  is  also  claimed  by  the  defend- 
ant that  the  plaintiff  is  precluded  in 
this  action  from  setting  up  the  for- 
geries by  Eaton  of  the  checks  under 
consideration,  because  of  its  negli- 
gence in  sending  such  checks  to 
Eaton  after  knowledge  of  his  previ- 
ous forgeries  and  misapplication  of 
its  money,  or  of  facts  which  re- 
quired the  plaintiff  to  have  made 
further   inquiry   and   investigation 
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into  his  acts  before  sendinsr  him 
such  further  checks. 

It  is  also  claimed  by  the  defendant 
that  the  record  discloses  such  con- 
duct on  the  part  of  E!aton  of  which 
the  plaintiff  had  knowledge,  or 
ought  to  have  had  knowledge,  before 
the  checks  under  consideration  were 
paid,  as  required  it  in  good  faith  and 
fair  dealing  to  have  informed  the 
defendant  not  to  pay  such  checks,  or 
at  least  which  required  the  plaintiff 
to  disclose  to  the  defendant  the  pos- 
sibility of  irregularities  or  forger- 
ies by  Eaton  in  connection  with 
checks  sent  by  it  to  its  Portland  of- 
fice, that  the  defendant  might  have 
had  an  opportunity  for  special  inves- 
tigation of  the  indorsement  of  such 
checks  before  paying  them. 

Eaton  had  held  his  position  with 
the  plaintiff  at  the  time  of  the  for- 
g«ries  of  the  two  checks  under  con- 
sideration for  about  four  years. 
Such  forgeries  were  among  the  last 
of  a  long  series  of  fraudulent  and 
criminal  acts  in  connection  with  his 
position  as  a  district  manager  and 
agent  of  the  plaintiff.  As  long  pri- 
or to  1912  as  the  early  part  of  1910 
one  of  the  i^aintiff's  policyholders 
made  application  to  Eaton  for  a  loan 
by  the  plaintiff.  An  application 
therefor  was  forwarded  to  the  plain- 
tiff and  passed  upon  favorably, 
which  resulted  in  a  check  for  the 
amount  of  the  loan  payable  to  the 
policyholder  being  sent  to  Eaton. 
He  forged  the  name  of  the  payee  on 
that  check,  and  deposited  it  in  his 
personal  account  in  the  Fidelity 
Trust  Company.  Some  time  there- 
after the  policyholder,  who  had  not 
received  the  amount  of  the  loan, 
wrote  to  the  plaintiff,  making  com- 
plaint because  of  the  delay.  The 
plaintiff  wrote  to  Eaton,  sending  him 
a  copy  of  the  letter  of  the  policy- 
holder, Eaton  forwarded  his  per- 
sonal check  to  the  policyholder,  and 
wrote  the  plaintiff  that  payment  had 
been  made.  The  check  of  the  plain- 
tiff bearing  the  forged  indorsement 
of  the  payee's  name  must  have  been 
in  its  possession  when  the  letter  of 
complaint  was  received;  and  the 
plaintiff,  with  the  genuine  signature 


of  the  policyholder  on  the  applica- 
tion for  the  loan  in  its  possession, 
could  have  known  of  the  forgery  by 
Eaton,  if  it  had  made  any  reasonable 
investigation  of  the  check  and  docu- 
ments in  its  possession.  Similar  for- 
geries by  Eaton  continued  thereafter 
from  time  to  time,  and  became  more 
and  more  frequent  until,  during  the 
six  months  prior  to  March,  1912, 
Eaton  forged  the  payee's  indorse- 
ment on  substantially  every  check 
that  was  forwarded  to  him  for  de- 
livery to  policyholders.  It  appears 
that  Eaton  forged  the  signature  of 
the  payee  on  100  or  more  of  such 
checks. 

Eaton  collected  the  premiums  on 
the  plaintiff's  policies  in  the  states 
mentioned.  A  thirty-day  period  of 
grace  was  allowed  the  policyhold- 
ers after  the  premiums  were  due. 
Eaton  took  advantage  of  this  fact  to 
use  the  premiums  promptly  paid  for 
himself.  He  not  only  persistently 
used  such  premiums  during  such 
period  of  grace,  but  frequently, 
upon  excuses  to  the  plaintiff,  con- 
tinued to  use  such  money  even  after 
the  thirty-day  period  had  expired. 
His  use  of  such  premiums  was  in 
effect  called  to  the  plaintiff's  atten- 
tion at  different  times  by  letters 
from  policyholders,  saying,  in  sub- 
stance, that  they  had  not  received  a 
receipt  for  the  premiums  paid  by 
them.  When  Eaton's  attention  was 
called  by  the  plaintiff  to  such  com- 
plaints, he  would  reply  with  some 
feigned  excuse  for  his  failure  to  de- 
liver such  receipts. 

The  plaintiff  inspected  Eaton's  of- 
fice every  six  months,  and  the  de- 
fendant claims  that  it  knew,  or 
should  have  known,  at  each  of  such 
times,  that  Eaton  had  misappro- 
priated some  of  the  premiums  col- 
lected by  him.  In  November,  1911, 
an  examiner  for  the  plaintiff  was  at 
Eaton's  office.  At  that  time  he  had 
misappropriated  premiums  collected 
to  the  extent  of  about  $4,000.  After 
the  inspector  arrived,  and  while  he 
remained  at  the  office,  Eaton  from 
day  to  day  deposited  in  an  account 
kept  by  the  plaintiff  in  its  name  in 
said  Trust  Con^Miny  of  Portland  ex- 
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ceptionally  large  amounts  to  make 
good  the  premiums  that  had  been 
collected  by  him  and  not  reported  as 
paid.  By  such  deposits  he  reduced 
the  amount  of  his  misappropriations 
about  one  half.  When  the  inspector 
left  the  office  the  misappropriations 
by  Eaton  of  premiums  collected  by 
him  and  not  settled  and  adjusted 
amounted  to  about  $2,000,  knowl- 
edge of  which  the  defendant  claims 
that  the  plaintiff  had,  or  should  have 
had,  at  that  time. 

On  February  27, 1912,  the  plaintiff 
sent  to  Eaton  its  check  for  $425  to 
the  order  of  John  H.  Cuzner  and  Eva 
May  Cuzner  in  payment  of  the  cash 
surrender  value  of  a  policy  on  Cuz- 
ner's  life,  in  which  Eva  May  Cuzner 
was  named  as  beneficiary.  It  was 
sent  to  Eaton  for  delivery  to  the 
Cuzners,  who  resided  at  Belfast, 
Maine,  about  125  miles  distant  from 
Portland.  Eaton  forged  the  indorse- 
ment of  the  Cuzners  thereon,  and  de- 
posited it  to  his  personal  account, 
and  the  same  was  without  delay  col- 
lected from  the  Union  National  Bank 
of  Newark,  on  which  it  was  drawn. 
It  was  paid  by  the  Union  National 
Bank  on  March  1.  That  bank  re- 
turned plaintiff's  checks,  paid  by  it, 
daily.  This  particular  check  was  re- 
turned to  the  plaintiff  on  March  2, 
but  the  receipt  by  the  Cuzners  for 
the  payment  was  not  returned  until 
many  days  thereafter. 

On  March  19,  the  day  after  the 
Phipps  check  was  drawn,  but  before 
it  was  paid,  the  plaintiff  received  a 
letter  from  Mr.  Cuzner  dated  March 
18,  in  which  he  called  the  plaintiff's 
attention  to  the  surrender  of  his 
policy  early  in  February  for  the  pur- 
pose of  obtaining  the  cash  value 
thereof,  and  said:  "I  have  heard 
nothing  from  you  since  then.  .  .  . 
Please  let  me  hear  from  you  at 
earliest  convenience." 

The  jury  could  have  found  that  a 
casual  comparison  of  the  indorse- 
ments on  the  Cuzner  check  in  its  pos- 
session with  the  genuine  signatures 
of  the  Cuzners,  also  in  plaintiff's 
possession,  would  have  shown  that 
the  indorsements  were  not  the  genu- 
ine signatures  of  the  Cuzners. 

Nothing  was  done  by  the  plaintiff 


relating  thereto,  so  far  as  appears, 
until  March  21,  when  the  plaintiff 
wrote  to  Eaton,  saying  that  it  had 
received  a  letter  from  Cuzner.  In 
the  letter  it  says  that  it  forwarded  a 
check  to  him,  Eaton,  on  February  27, 
for  the  amount  of  the  surrender 
value  of  the  Cuzner  policy,  and  fur- 
ther says:  "On  referring  to  the 
check  which  has  been  paid  and  re- 
turned to  us  by  the  Union  National 
Bank,  Newark,  New  Jersey,  we  find 
that  it  bears  the  indorsement  of  the 
payees  and  also  your  indorsement. 
Kindly  inform  us  if  you  cashed  this 
check  for  Mr.  Cuzner." 

ITie  plaintiff  was,  by  the  letter  of 
Mr.  Cuzner  received  by  it  March  19, 
informed  that  he  was  at  Belfast,  and 
had  not  received  its  check,  although 
plaintiff  loiew  that  the  check  had  in 
fact  been  promptly  returned  from 
Portland  and  paid  upon  the  appar- 
ent indorsement  of  the  payees,  fol- 
lowed by  Eaton's  personal  indorse- 
ment. No  notice  was  given  to  the 
defendant  of  the  facts  about  the 
Cuzner  check,  although  the  Phipps 
check  was  then  outstanding  and 
unpaid.  Eaton  replied  that  the 
check  had  been  delivered  to  Spen- 
cer, a  special  agent,  and  returned 
by  him  because  the  insured  wished 
two  checks  for  different  amounts. 
He  then  says:  "I  therefore  de- 
posited the  check  and  forwarded  my 
checks  in  place,  and  it  seems  the  de- 
lay was  occasioned  by  Mr.  Spencer 
being  out  of  town." 

He  adds  that  the  matter  is  now 
satisfactorily  adjusted.  This  was 
received  by  the  plaintiff  March  24. 
The  check  was  then  in  the  posses- 
sion of  the  plaintiff,  and  it  had  been 
considered  by  it,  as  appears  by 
plaintiff's  letter  to  Eaton,  and  it 
necessarily  knew  that  the  state- 
ments in  the  letter  of  Eaton  were 
false.  On  March  24  Cuzner  wrote 
the  plaintiff,  acknowledging  the  re- 
ceipt of  a  check  from  Eaton  on 
March  23,  nearly  a  month  after 
plaintiff's  check  had  been  sent  to 
Eaton  for  the  Cuzners  and  it  had 
been  returned  to  the  plaintiff  ap- 
parently indorsed  by  the  Cuzners. 
In  such  letter  Cuzner  said:  "In- 
closed find  letter  I  received  with 
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<io^  from  Mr.  Eaton.    I  received 
^^eck  from  you,  so  could  not  have 

l^bly  indorsed  it." 
.  ihe  letter  of  Eaton  to  Cuzner 
Ulclosed  stated  that  the  check  of 
$425  was  handed  to  him  therewith, 
and  adds:  "Will  arrange  for  Mr. 
Spencer  to  return  the  check  which 
is  in  his  possession." 

This  statement  in  the  letter  by 
Eaton  to  Cuzner  was  not  true,  and 
the  plaintiff  then  had  in  its  posses- 
sion indisputable  evidence  of  its  be- 
ing untrue,  because,  as  stated,  the 
check  with  the  forged  indorsement 
was  in  its  possession  and  had  been 
for  days.  Notwithstanding  this 
evidence  in  the  possession  of  the 
plaintiff,  it,  on  March  25,  sent  to 
Eaton  the  check  payable  to  Ella  M. 
Wade.  He  immediately  forged  the 
name  of  the  payee  thereto,  and 
placed  it  in  his  customary  way  to 
his  personal  account,  and  it  came 
back  to  the  defendant  bank  for  pay- 
ment on  March  28.  The  corre- 
spondence relating  to  the  Cuzner 
check  was  called  to  the  attention  of 
the  plaintiff's  superintendent  of 
.eastern  agencies  on  March  27,  and 
he  stated  that  Eaton  would  be  at 
the  office  the  next  day.  On  the 
momfaig  of  the  28th  Eaton  arrived 
at  the  plaintiff's  ofi9ce  and  con- 
fessed to  said  superintendent  of 
agencies  that  he  had  forged  the  in- 
dorsements on  the  Cuzner  check. 
He  was  referred  to 'the  president 
of  the  plaintiff,  where  he  made  a 
similar  confession,  but  so  far  as  ap- 
pears he  was  not  questioned  in  any 
way  whatever  in  reference  to  other 
forgeries.  So  far  as  appears,  all 
other  transactions  were  ignored. 
The  conversation  with  said  super- 
intendent of  agencies  and  with  the 
president  of  the  plaintiff  occurred 
m  the  morning  of  March  28.  The 
payment  of  the  Wade  check  could 
have  been  stopped  at  the  defendant 
bank  at  any  time  before  3  o'clock  in 
the  afternoon  of  that  day.  Nothing 
was  done  by  the  plaintiff.  It  does 
not  appear  that  any  examination 
whatever  was  made  prior  to  March 
28,  1912,  with  reference  to  the  gen- 
uineness of  the  indorsement  of  the 
100  or  more  checks  that  had  been 


forged  by  Eaton.  Unless  special 
request  was  made  by  the  plaintiff  to 
the  defendant  bank,  the  checks  paid 
by  it  were  not  returned  to  the  plain- 
tiff by  that  bank  until  the  first  of 
the  following  month.  The  checks 
paid  by  it  in  February  were  re- 
turned to  the  plaintiff  March  1,  and 
those  paid  in  March  were  returned 
April  1.  So  far  as  appears,  no 
special  requisition  for  the  return 
of  the  checks  that  had  been  sent  to 
the  Portland  office  was  asked  by  the 
plaintiff.  On  April  9,  Eaton  wrote 
the  plaintiff,  confessing  that  he  had 
forged  the  indorsements  on  the 
Phipps  and  on  the  Wade  checks.  In 
the  meantime  the  plaintiff  had  its 
examiners  at  the  office  of  Eaton  in 
Portland,  and  reports  were  made 
from  time  to  time  by  them  to  it. 
Eaton  had  also  been  attempting  to 
borrow  of  the  plaintiff,  on  the  value 
of  the  anticipated  renewal  premi- 
ums on  policies  written  pursuant  to 
the  contract  between  Eaton  and  the 
plaintiff,  to  pay  his  indebtedness. 
The  plaintiff  paid  the  claims  of 
Phipps  and  of  Wade  by  griving  them, 
and  each  of  them,  a  new  check  for 
the  amounts  due  them  respectively. 
It  is  conceded  that  the  plaintiff  re- 
ceived some  amount  from  Eaton  to 
make  good  its  losses  by  reason  of 
his  forgeries  and  misappropriations 
of  its  money,  but  the  court  refused 
to  allow  evidence  of  the  amount  of 
such  receipts.  On  April  22,  on  the 
plaintiff's  complaint  or  by  its  pro- 
curement, Eaton  was  arrested. 
After  such  arrest  the  plaintiff  for 
the  first  time  notified  the  defendant 
bank  that  the  indorsements  on  the 
checks  now  in  suit  had  been  forged, 
and  demanded  the  return  of  the 
money  to  it. 

A  depositor  of  a  bank  who  re- 
ceives from  it  a  statement  of  his 
account,  with  its  paid  checks  as 
vouchers,  is  bound  to  examine  the 
account  and  vouchers  and  to  report 
to  the  bank  with- 
out unreasonable 
delay  any  errors 
which  may  be  dis- 
covered. Morgan  v. 
United  States  Mortg.  &  T.  Co.  208 
N.  Y.  218,  L.R.A.1915D,  741, 101  N. 


BanlE— duty  to 
examine  re- 
turned Tonehera 
— alKnatnres  ol 
tndorsera. 
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E.  871,  Ann.  Caa.  1914D,  462; 
Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup. 
Ct.  Rep.  657;  Dana  v.  National 
Bank,  132  Mass.  156. 

The  general  rule,  stated  in  the 
Morgan  Case  in  this  court,  has  been 
generally  held  not  to  extend  to  an 
examination  of  the  Indorsements  of 
the  payees  of  checks  to  ascertain  the 
genuineness  of  such  indorsements. 

In  Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  219,  227,  57  L.R.A.  529, 
63  N.  E.  972,  this  court  says: 
"When  a  depositor  has  in  his  pos- 
session a  record  of  the  checks  he 
has  given,  with  dates,  payees,  and 
amounts,  a  comparison  of  the  re- 
turned checks  with  that  record  will 
necessarily  expose  forgeries  or  al- 
terations. It  is  true  that  it  will 
give  no  information  as  to  the  genu- 
ine character  of  the  indorsements, 
and  because  the  depositor  has  no 
greater  knowledge  on  that  subject 
than  the  bank,  it  owes  the  bank  no 
duty  in  regard  thereto.  Welsh  v. 
German-American  Bank,  73  N.  Y. 
424,  29  Am.  Rep.  176;  Shipman  v. 
Bank  of  State,  126  N.  Y.  318,  12 
L.R.A.  791,  22  Am.  St.  Rep.  821,  27 
N.  E.  371.  It  is  also  true  that  veri- 
fication of  the  returned  checks 
would  not  prevent  a  loss  by  the 
bank  in  the  case  of  the  payment  of 
a  single  forged  check,  and  probably 
not  in  many  cases  enable  the  bank 
to  obtain  a  restitution  of  its  lost 
money.  It  would,  however,  prevent 
the  successful  commission  of  con- 
tinuous frauds  by  exposing  the  first 
forgeries.  .  .  .  Considering  that 
the  only  certain  test  of  the  genuine- 
ness of  the  paid  check  may  be  the 
record  made  by  the  depositor  of  the 
checks  he  has  issued,  it  is  not  too 
much,  in  justice  and  fairness  to  the 
bank,  to  require  of  him,  when  he 
has  such  a  record,  to  exercise  rea- 
sonable care  to  verify  the  vouchers 
by  that  record.  ...  If  the  de- 
positor has,  by  his  negligence  in  fail- 
ing to  detect  forgeries  in  his 
checks,  and  give  notice  thereof, 
caused  loss  to  his  bank,  either  by 
enabling  the  forger  to  repeat  his 
fraud  or  by  depriving  the  bank  of 


an  opportunity  to  obtain  restitu- 
tion, he  should  be  responsible  for 
the  damage  caused  by  his  default, 
but  beyond  this  his  liability  should 
not  extend." 

The  reason  given  for  not  extend- 
ing the  rule  to  include  an  examina- 
tion of  indorsements  for  the  pur- 
pose of  determining  whether  they 
are  genuine  is  that  the  depositor 
has  no  greater  knowledge  on  the 
subject  of  the  genuineness  of  the 
signature  of  the  payee  than  the 
bank.  In  the  case  now  before  us 
the  plaintiff  had  in  its  possession 
the  genuine  signature  of  each  of 
the  payees  in  the  several  checks, 
whose  names  were  forged  by  Eaton. 
Whether  the  plaintiff  exercised  rea- 
sonable, care  in  ex-  „  .  . 
amining  the  checks  fo^"/;:^S:»'il.e"i- 
retumed  as  vouch-  'J^^^J* 
ers  by  the  defend- 
ant is  a  question  of  fact.  Critten  v. 
Chemical  Nat.  Bank,  supra;  Leath- 
er Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup. 
Ct.  Rep.  657;  Shipman  v.  Bank  of 
State,  supra. 

We  think  in  this  case  that  it  was 
at  least  a  question  of  fact  upon  the 
evidence  before  the  court,  a  brief 
statement  of  which  we  have  given, 
whether  the  plaintiff  was  negligent 
in  failing  to  compare  the  indorse- 
ments on  the  checks  which  had  been 
returned  to  it  by  the  defendant  and 
other  banks,  with  the  genuine  sig- 
natures of  the  payees  in  its  posses- 
sion, prior  to  the  payment  of  the 
Phipps  and  Wade  checks,  and 
whether  such  negligence,  and  the 
consequent  failure  of  the  plaintiff  to 
notify  the  defendant  of  the  infor- 
mation that  it  would  have  obtained 
by  such  examination,  contributed  to 
the  payment  of  said  checks  by  the 
defendant  bank. 

It  is  permitted  to  a  bank  to  es- 
cape   liability    for    repayment    of 
amounts  paid  out  on  „    ,    „  ^.„ 
forged    checks,    by  ?o'r'^;r^me"t"?f 
establishing      that  f*;rs«eme'i?t'3'* 
the    depositor    has  ««e»iuenpe  of 
been  guilty  of  neg-  "*  *'' 
ligence  which  contributed  to  such 
payment,  and  that  it  has  been  free 


Digitized  by 


Google 


PRUDENTIAL  INS.  CO.  v.  NATIONAL  BANK  OP  COMMERCE.     153 
(M7  If.  T.  $10,  Its  w.  s.  an.) 


ItamlK  of  •«•«!'■ 
foweFT< 


from  any  negligence.  Morgan  v. 
United  States  Mortg.  &  T.  Co.  supra. 
We  think  it  was  also  a  question 
of  fact  whether  the  plaintiff,  after 
it  knew,  or  should  have  known,  that 
Eaton  had  forged  the  indorsement 
on  the  Ciizner 
Jo';J'V;^;!13i\V*o.  check,^  was    negli- 

alter  to  aotllr    gCnt     Ul     failing     tO 

notify  the  defend- 
ant of  such  facts, 
and  the  consequent  danger  of  pay- 
ing other  chedks  sent  by  the  plain- 
tiff to  its  Portland  office  without 
special  information  and  knowledge 
in  regard  to  the  genuineness  of  the 
payee's  indorsements  thereon. 

We  are  also  of  the  opinion  that 
evidence  to  a  reasonable  extent 
should  have  been  permitted  to  show 
that  the  amount  recovered  by  the 
plaintiff  from  Eaton  after  the  de- 
fendant bank  had  paid  the  Phipps 
and  Wade  checks  included  a  repay- 

.^  ment  to  it  of  the 

S2S"''.:r«o-.r  amounts,   in   whole 

ilf  cilSi!*""'"'     0'  i^  P*'*'  charged 

to  the  plaintiff  by 

reason    of    its    payment    of    said 


checks,  and  also  whether  the  de- 
fendant bank  was  prejudiced  by  the 
plaintiff  withholding  its  knowledge 
of  Eaton's  crimes  untU  after  his  ar- 
rest on  April  22. 

Because  of  the  failure  of  the 
court  to  submit  the  questions  of 
fact  arising  upon  the  trial  to  the 
juiy  for  its  determination  thereof, 
and  because  of  errors  in  the  rulings 
of  the  court  in  excluding  material 
evidence,  the  judgments  should  be 
reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

HIscock,  Ch.  J.,  and  Collin,  Hogan, 
McLaughlin,  Crane>  and  Andrews, 

JJ~  concur. 


VOKB. 

The  various  phases  of  the  duty  of 
a  bank  depositor  to  examine  the 
account,  pass  book,  or  canceled  checks 
are  treated  in  the  annotation  follow- 
ing MoCAEXy  V.  FiBST  NAT.  BANK, 
post,  168. 


w.  c.  Mccarty,  Appt, 

V. 

FIRST  NATIONAL  BANK  OF  BIRMINGHAM. 

Alabama  Supreme  Court  — May  18,  1920, 
(204  Ala.  424,  85  So.  754.) 

Bank  —  duty  of  depositor  to  ask  for  statement. 

1.  In  the  absence  of  an  agreement,  express  or  implied,  between  a  bank 
and  a  depositor,  the  depositor  is  not  bound  to  ask  for  a  statement  of  his 
account  at  any  time,  or  initiate  an  inquiry  as  to  whether  or  not  there  are 
irregularities  in  his  account. 

[See  note  on  this  question  beginning  on  page  159.] 

positor's  account,  although  prepared 
and  ready  for  delivery,  does  not  be- 
come a  stated  account  until  it  is  ac* 


—  duty  to  call  for  statement  when  pre- 
pared. 

2.  A  depositor  in  a  bank  who  has 
left  his  pass  book  to  be  balanced  Is  not 
bound  to  call  for  the  statement  within 
a  reasonable  time,  so  as  to  be  charge- 
able with  the  payment  by  the  bank 
of  forged  checks  during  the  time  the 
statement  of  account  remains  at  the 
baiJc  ready  to  be  delivered  to  him. 
Account  stated  —  balancing  of  bank 

pass  book. 

8.  A  statement  by  a  bank  of  a  de- 


tually  placed  in  the  depositor's  hands, 
and,  with  knowledge  of  its  purport,  he 
has  acquiesced  in  its  correctness. 

[See  3  R.  C.  L.  582.] 
Evidence  —  presumption  —  acquies- 
cence in  payment  of  forged  checks. 
4.  There  can  be  no  presumption 
that  a  depositor  has  acquiesced  in  the 
payment  of  checks  bearing  a  forged 
signature,  while  they  remain  in  the 
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custody  of  the  bank  and  he  has  no  no- 
tice or  knowledge  of  them. 
—  burden  of  proof  —  payment  of  bank 
account.  - 

5.  The  bank  has  the  burden  of  show- 
ing that  a  depositor's  account  was 
paid  out  by  his  order. 


—  payment  of  forged  check  —  infer- 
ence of  deposits. 

6.  The  payment  by  a  bank  of  forged 
checks  may  support  the  inference  that 
the  amounts  so  paid  out  were  on  de- 
posit to  the  credit  of  the  one  whose 
checks  the  forgeries  purported  to  be. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Jefferson 
County  (Boyd,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  balance  alleged  to  be  due  on  plaintiff's  checking  account  in  the  defend- 
ant bank.    Reversed. 


Statement  by  Somerville,  J.: 
The  plaintiff  sues  to  recover  $7,290 
alleged  to  be  due  him  from  the  bank 
as  a  balance  on  his  checking  account 
carried  with  the  bank.  The  bank 
paid  out  the  amount  in  question  upon 
a  series  of  checks,  drawn  in  the  name 
of  the  plaintiff,  and  shown  to  have 
been  forgeries.  The  bank  denies 
any  liability  for  this  money,  on  the 
ground  that  the  plaintiff  was  guilty 
of  negligence  in  failing  to  discover 
and  report  other  forgeries  of  his 
checks  by  the  same  party  on  the 
same  account,  during  a  period  just 
preceding  the  forgeries  in  question, 
whereby  the  bank  was  induced  to 
pay  the  latter  series  later,  and  pre- 
vented from  having  prompt  re- 
course. The  plaintiff,  a  business 
man  of  Birmingham,  became  a  de- 
positor of  the  defendant  bank  in 
January,  1915.  This  was  his  re- 
serve account,  as  to  which  his  de- 
posits and  withdrawals  were  in  sub- 
stantial sums;  his  regular  daily 
checking  account  being  kept  else- 
where. 

One  Carney,  whose  social  rela- 
tions with  plaintiff's  son  gave  him 
access  to  plaintiff's  office,  began  his 
series  of  forgeries  against  this  ac- 
count on  March  5,  1917,  drawing 
one  or  more  checks  each  month 
down  to  September,  when  he  drew 
September  1st  a  check  for  $800, 
September  10th  a  check  for  $500, 
and  a  check  for  a  like  amount  on 
September  24th.  The  last  check 
overdrew  the  account  and  led  to  the 
discovery  of  the  forgery.  The 
checks  were  all  made  payable  to 
plaintiff's  son,  were  ostensibly  in- 


dorsed by  him,  and  were  presented 
by  and  paid  to  Jim  Carney.  The 
checks  thus  drawn  and  paid  prior  to 
July,  1917,  aggregated  $2,400,  and 
this  sum  was  repaid  to  plaintiff  by 
the  bank  in  October.  Plaintiff's 
bank  .  book  was  balanced  and  re- 
turned to  him,  with  his  canceled 
checks,  on  February  24,  1917.  He 
kept  the  book  from  then  until  July 
8, 1917,  when  it  was  sent  to  the  bank 
to  be  balanced.  It  was  balanced  and 
ready  for  delivery  to  the  plaintiff 
along  with  the  canceled  checks  on 
July  5th  following,  and  was  placed 
near  the  bookkeeper's  window,  along 
with  other  similar  books,  to  be  de- 
livered to  plaintiff  whenever  he 
might  call  for  it. 

Testimony  for  the  bank  tended  to 
show  that  plaintiff  did  not  call  for 
the  book  until  September  4th  follow- 
ing, on  which  date  it  was  in  fact  de- 
livered to  his  agent  on  call;  but 
plaintiff  placed  it  in  his  safe,  with- 
out examining  it  or  the  canceled 
checks,  and  plaintiff  had  no  actual 
knowledge  of  the  forgeries  until  Sep- 
tember 24th,  the  date  of  the  last 
forged  check,  which  overdrew  his 
account.  The  bank  also  had  no 
knowledge  of  the  forgeries  until 
then  informed  by  the  plaintiff. 

Robinson,  a  bookkeeper  at  the 
bank,  testified  that  when  the  pass 
books  were  written  up,  with  state- 
ments and  canceled  checks  in  them, 
they  were  placed  at  the  window  in  al- 
phabetical order.  Certain  business 
houses  and  firms  and  a  few  individ- 
uals have  their  accounts  balanced 
every  thirty  days,  at  certain  times 
during  the  month.    The  balance  of 
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the  individual  accounts  were  only 
balanced  when  parties  left  their 
books  and  called  for  them  later. 
TTie  bank  had  no  rule  to  require  the 
balancing  of  a  book  at  any  particu- 
lar time,  but  there  was  a  request  to 
have  them  balanced  often  or  every 
thirty  days.  The  bank  did  not  re- 
quire that  rule  or  that  request  to  be 
enfon^.  It  is  a  fact  that  accounts 
ran  for  months  or  even  years,  with- 
out being  balanced  up. 

Barker,  another  bookkeeper,  tes- 
tified that  the  custom  and  practice 
at  that  bank  is  for  the  customers  to 
come  to  the  bank  and  get  their  pass 
books  and  written-up  accounts.  The 
bank  had  a  form  of  post  card  that  it 
used  to  mail  out,  sasdng  t^at  the 
statement  had  been  there  quite  a 
while,  prepared  and  balanced,  and 
asking  the  customer  to  call  and  get 
it  These  cards  were  not  sent  out  to 
«dl  atfamtion  to  the  books  that  had 
hem  lying  there  for  an  unreasonable 
length  of  time.  These  cards  were 
used  in  cases  where  a  great  many 
checks  had  accumulated  and  were  in 
the  way,  and  the  head  bookkeeper 
would  write  them  a  card,  just  to  get 
them  out  of  the  way.  The  bank  did 
not  have  or  employ  any  rule  as  to 
how  long  pass  books  should  be  held 
in  the  pass-book  window  after  they 
were  written  up.  That  was  entirely 
at  tiie  pleasure  of  the  customer. 
There  was  no  obligation  on  his  part 
to  come  soon  or  late  for  the  books, 
and  the  bank  made  no  protest  if  the 
customer  did  not  come  promptly. 

Kitchens,  the  head  bookkeeper, 
testified  that  the  custom  at  the  bank 
as  to  pass  books  was  for  the  cus- 
tomer to  call  for  the  pass  book  at 
the  pass-book  window.  There  was 
no  rule  requiring  the  books  to  be 
balanced.  They  left  their  books  at 
any  time  they  wanted  to,  and  "some 
books  ran  a  year  or  two  before  they 
were  balanced,  and  I  have  had  book^ 
to  come  in  that  had  not  been  bal- 
anced for  eight  or  ten  years."  A 
customer  would  call  for  his  book  at 
any  time  that  he  came,  and  it  was 
the  bank's  duty  to  hold  it  until  the 
customer  or  some  authorized  person 
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came  for  it.  It  is  a  fact  that  a  great 
many  pass  books  were  left  there  for 
months  at  a  time  after  being  writ- 
ten up.  The  bank  never  raised  any 
objection  to  those  customers,  and  if 
anything  came  up  that  way  they 
were  willing  to  correct  it  at  most 
any  time.  The  bank  did  not  take  ad- 
vantage of  the  book  being  left  there 
for  any  considerable  length  of  time. 

The  vice  president  of  the  bank 
testified  that  the  bank  had  no  rule 
requiring  the  writing  up  of  any  book 
at  any  particular  time,  nor  did  it 
seek  to  enforce  any  rule  about  ask- 
ing for  pass  books  after  they  were 
written  upend  ready  for  delivery  by 
the  bank.  We  could  not  compel  cus- 
tomers to  come  and  get  their  books. 
The  bank  had  no  system  of  delivery 
of  bank  books  to  customers  by  mail 
or  messenger,  especially  in  the  city, 
but  in  some  cases  did  send  them  to 
out-of-town  customers. 

The  trial  judge  instructed  the 
jury  as  follows:  "While  it  is  the 
duty  of  the  bank  to  know  the  signa- 
tures of  its  customers  and  deposi- 
tors, the  depositors  also  owe  the 
bank  certain  duties  by  way  of  pro- 
tecting the  bank,  and  one  of  these 
duties  .  .  .is,  when  its  pass 
books  or  checks  are  given  him,  to 
examine  them,  and  if  he  finds  any 
errors  there,  or  forged  checks,  to 
notify  the  bank  at  a  reasonable 
time." 

To  this  he  added :  "And  I  charge 
you  that  he  also  owes  the  further 
duty,  and  that  is,  that  if  he  leaves 
his  bank  book  to  be  balanced  and 
statement  rendered,  it  is  his  duty 
to  call  for  his  bank  book  and  state- 
ment and  canceled  checks  within  a 
reasonable  time  thereafter;  .  .  . 
and  if  the  plaintiff  in  this  case  failed 
to  call  there  in  a  reasonable  time, 
and  without  good  excuse,  to  get  the 
book,  that  would  be  a  good  defense 
to  the  extent  that  the  defendant  suf- 
fered damage  after  the  expiration 
of  a  reasonable  time." 

Plaintiff  had  a  judgment  for  $560, 
apparently  for  the  amount  of  the 
check  of  September  10th. 
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Messrs.  Allm  &  Fisk  for  appellant. 

Messrs.  Cabaniss  &  Cabaniss,  for 
appellee: 

When  a  bank  depositor  sends  his 
pass  book  to  the  bank  to  be  written  up, 
it  is  his  duty,  upon  its  return,  either 
in  person  or  by  duly  authorized  agent, 
to  examine  the  account  and  vouchers 
returned  within  a  reasonable  time,  and 
give  to  the  bank  timely  notice  of  any 
objections  thereto;  and  where  the 
bank  is  injured  by  such  omission  of 
duty  on  the  part  of  the  depositor,  such 
depositor  is  liable  to  the  bank  for  the 
loss  sustained  by  it  from  such  neglect 
of  duty. 

First  Nat.  Bank  v.  Allen,  100  Ala. 
476,  27  L.R.A.  426,  46  Am.  St.  Bep.  80, 
14  So.  335;  Leather  Mfrs.Nat.  Bank  v. 
Morgan,  117  U.  S.  96,  29  L.  ed.  811, 
6  Sup.  Gt.  Bep.  667 ;  Dana  v.  National 
Banl^  132  Mass.  156;  Weinstein  v. 
National  Bank,  69  Tex.  88,  6  Am.  St 
Rep.  23,  6  S.  W.  171;  Hardy  v.  Chesa- 
peake Bank,  51  Md.  662,  34  Am.  Bep. 
325;  Morgan  v.  United  States  Mortg. 
&  T.  Co.  208  N.  Y.  218,  L.B.A.1915D, 
741,  101  N.  E.  871,  Ann.  Cas.  1914D, 
462;  National  Dredging  Co.  v.  Farm- 
ers Bank,  6  Perin.  (Del.)  680,  16 
L.R.A.(N.S.)  593,  180  Am.  St.  Rep. 
168,  69  Atl.  607;  Brown  v.  Lynch- 
burg Nat.  Bank,  109  Va.  630,  64  S.  E. 
950,  17  Ann.  Cas.  119;  National  Bank 
v.  Tacoma  Mill  Co.  104  C.  C.  A.  441, 
182  Fed.  1;  Scanlon-Gibson  Lumber 
Co.  y.  Germania  Bank,  90  Minn.  478, 
97  N.  W.  380;  Janin  v.  London  &  S.  F. 
Bank,  92  Cal.  14,  14  L.R.A.  820,  27 
Am.  St.  Rep.  82,  27  Pac.  1100;  Kenneth 
Invest.  Co.  v.  National  Bank,  103  Mo. 
App.  613,  77  S.  W.  1002;  Israel  v.  State 
Nat.  Bank,  124  La.  885,  50  So.  783. 

Where  there  is  a  series  of  checks 
forged  and  paid  at  different  times, 
some  before  the  depositor  is  charge- 
able with  notice  and  some  after  he  is 
thus  charged,  tixe  bank  is  entitled  to 
invoke  the  equitable  doctrine  of  es- 
toppel as  to  those  paid  after  the  de- 
positor is  chargeable  with  notice,  if 
the  failure  of  the  depositor  to  call 
attention  to  the  forgeries  misleads 
the  bank  into  paying  the  subsequent 
checks. 

Hardy  v.  Chesapeake  Bank,  51  Md. 
662,  34  Am.  Rep.  325 ;  Kenneth  Invest. 
Co.  V.  National  Bank,  103  Mo.  App. 
613,  77  S.  W.  1002;  Critten  v.  Chemical 
Nat.  Bank,  171  N.  Y.  219,  67  L.R.A. 
629,  68  N.  E.  969;  First  Nat.  Bank  t. 
Allen,  supra. 


Somenrille,  J.,  delivered  the  opin- 
ion of  the  court: 

In  the  case  of  First  Nat.  Bank  v. 
AUen,  100  Ala.  476,  27  L.R.A.  426, 
46  Am.  St.  Bep.  80,  14  So.  335,  it 
was  said:  "The  correct  principles 
by  which  the  respective  liabilities  of 
the  bank  and  depositor  are  deter- 
mined are  these :  The  bank  is  bound 
to  know  the  signature  of  its  deposi- 
tors, and  the  pasrment  of  a  forged 
check,  however  skilfully  executed, 
cannot  be  debited  against  the  depos- 
itor. From  the  relations  the  deposi- 
tors and  the  bank  bear  to  each  other, 
there  is  a  duty  also  upon  the  de- 
positor to  examine  his  accounts  and 
vouchers,  and  to  make  known  to  the 
bank  any  improper  vouchers  or 
charges  returned,  and  where  injury 
results  to  the  bank  from  the  failure 
of  the  depositor  to  do  his  duty  in 
this  respect,  the  law  holds  Che  de- 
positor liable  for  such  injury,  the 
result  of  the  depositor's  omission." 

This  statement  of  the  law  is  un- 
questionably based  upon  sound  rea- 
son, and  is  supported  by  practically 
all  the  authorities,  which  are  col- 
lected in  7  C.  J.  687,  §  415,  and 
notes.  The  most  recent  case  in  point 
is  that  of  Hammerschlag  Mfg.  Co.  y. 
Importers'  &  Traders'  Nat.  Bank,  — 
C.  C.  A.  — ,  262  Fed.  266,  wherein 
the  leading  cases  are  reviewed  at 
some  length.  A  comprehensive  and 
valuable  discussion  will  be  found 
also  in  National  Dredging  Co.  v. 
Farmers'  Bank,  6  Penn.  (Del.)  580, 
16  L.R.A.(N.S.)  593,  130  Am.  St. 
Rep.  158,  69  Atl.  607,  and  many 
cases  are  collected  in  the  note  to 
Brown  v.  Lynchburg  Nat.  Bank,  17 
Ann.  Cas.  122. 

In  all  of  the  reported  cases,  this 
duty  of  diligence  was  imposed  upon 
the  depositor  by  reason  of  the  fact 
that  his  pass  book  and  canceled 
checks  had  actually  been  returned  to 
him,  so  that  notice  of  the  forgeries 
was  placed  in  his  possession,  and 
knowledge  of  them  thereby  made 
immediately  accessible.  The  ration- 
ale of  the  rule  is  that,  having  been 
furnished  with  the  means  of  knowl- 
edge, it  is  the  depositor's  duty  to 
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know;  and,  knowing,  he  is  under  the 
further  duty  of  informing  the  bank 
of  -whatever  he  finds  to  be  wrong. 

It  is  the  contention  of  the  defend- 
ant bank  in  the  instant  case,  and  the 
jury  were  so  instructed  by  the  trial 
judge,  that  when  a  depositor  has 
called  for  a  statement  of  his  account, 
by  leaving  his  pass  book  with  the 
bank,  and  it  is  balanced  by  the  bank, 
and  is  ready  for  delivery  to  the  de- 
positor, along  with  the  canceled 
checks  charged  by  the  bank  against 
his  account,  it  then  becomes  the  duty 
of  the  depositor  to  call  for  the  book 
and  the  checks  within  a  reasonable 
time,  failing  in  which  he  is  in  the 
same  position  as  to  imputed  knowl- 
edge of  forgeries,  and  as  to  negli- 
gence with  respect  to  their  disclo- 
sure to  the  bank,  as  he  would  be  in 
if  he  had  actually  received  the  book 
and  the  checks  from  the  bank.  The 
contention  of  the  bank  is,  in  short, 
that  when  the  book  and  checks  were 
thus  prepared,  pursuant  to  the  de- 
positor's request,  and  placed  at  the 
bookkeeper's  window,  where  the  de- 
p(»itor  could  get  them  upon  demand, 
this  was  in  law  a  constructive  de- 
livery to  the  depositor,  with  the 
same  consequences  in  every  respect 
as  would  have  accompanied  an  ac- 
tual delivery. 

No  case  in  point,  for  or  against 
this  proposition,  has  been  cited  by 
counsel ;  and,  in  view  of  our  own  un- 
rewarded search  for  authority,  we 
are  inclined  to  accept  the  state- 
ment, made  by  counsel  for  appellant, 
that  this  case  is  one  of  first  impres- 
sion, at  least  in  American  courts. 
It  is  clear  that  a  depositor  is  not  re- 
quired to  anticipate  errors  or  ir- 
regularities in  his  account,  and 
particularly  the  payment  by  tiie 
bank  of  forged  checks;  and  hence 
the  law  imposes  upon  him  no  duty 
to  initiate  an  inquiry  with  respect  to 
such  matters,  and,  in  the  absence  of 
an  agreement,  express  or  implied, 
B«.ir-d-tTO,  5;^*^«en  him  and 
depoaitor  to  aaic  the  bank,  he  IS  not 

tor  ■rt.t.»«t.  ^^^^^  ^Q  ^gjj  Jq^  ^ 

statement   of  'his   account  at  any 
time,  but  may  rely  upon  the  bank's 
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observance  of  all  of  its  obligations 
in  the  premises.  There  was  no  such 
agreement  here,  and  the  question  is 
whether  merely  leaving  his  pass 
book  to  be  balanced  by  the  bank 
impKOsed  upon  plaintiff  the  duty  of 
calling  for  the  book,  and  the  can- 
celed checks  customarily  returned 
therewith,  in  a  reasonable  time,  or, 
indeed,  at  any  time,  under  the  pen- 
alty of  releasing  the  bank  from  lia- 
bility for  the  repetition  of  errors  al- 
ready committed. 

We  are  satisfied  that  the  law, 
operating  upon  the  mere  relation  of 
the  parties,  imposed  _^^t^  «„  „^, 

no    such    duty    upon    *or  statement 

the  depositor,  and,  ''»*•«  »'•»•«••«• 
so  far  as  we  are  advised,  no  court 
has  ever  so  held.  A  statement  of 
account,  though  prepared  and  ready 
for  delivery,  does  not  become  a 
stated  account,  with  legal  conse- 
quences, until  it  is  ^„„„„„,  .«.,.^_ 
actually  placed  m  balancing  of 
the  hands  of  the  """'  "—  """"^ 
party  to  be  charged,  and,  with 
knowledge  of  its  purport,  he  has 
acquiesced  in  its  correctitiess.  Comer 
V.  Way,  107  Ala.  300,  54  Am.  St.  Rep. 
Rep.  93, 19  So.  966 ;  1  C.  J.  679,  §  250. 
Manifestly  the  balanced  pass  book 
could  not  have  become  a  stated  ac- 
count until  after  its  reception  by 
plaintiff  on  September  4, 1914.  The 
theory  upon  which  a  depositor  is  re- 
quired to  examine  his  balanced  pass 
book  and  his  canceled  checks  within 
a  reasonable  time,  and  with  due  care, 
after  they  are  returned  to  him  by 
the  bank,  and  to  report  errors  and 
irregularities,  if  any  there  be,  with 
reasonable  promptness  to  the  bank, 
is  that,  if  he  fails  to  do  so,  the  bank 
may  rightly  presume  that  previous 
payments  of  checks  were  properly 
made  upon  the  authority  of  the  de- 
positor, and  that  they  have  his  sanc- 
tion and  approval,  and  that,  so  pre- 
suming, the  bank  may  be  naturally 
induced  to  make  similar  payment  of 
similarly  forged  or  unauthorized 
checks  in  the  future.  But  where  the 
pass  book  and  checks  have  not  been 
actually  returned  to  the  depositor, 
and  remain  in  the  custody  of  the 
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bank,  the  reason  of  the  rule  entirely 

fails,     since     there 

Bvtdene^  Can  be  no  presump- 

acqalescenee  In      tlOn  toat  the  depOSl- 

foi^ed^ehelka.  tor  has  acQuiesccd 
in  or  approved  an 
act  or  a  course  of  dealing  of  which 
he  has  no  actual  notice  or  knowl- 
edge, and  the  bank  cannot  justly 
claim  to  have  been  misled  by  the 
conduct  of  the  depositor. 

The  testimony  of  the  officers  of 
the  bank  shows  that  the  bank  had  no 
system  for  the  delivery  of  balanced 
pass  books  to  its  local  customers, 
other  than  at  the  bookkeeper's  win- 
dow, upon  the  customer's  call  in  per- 
son or  by  agent.  But  it  shows,  also, 
that  the  bank  had  no  rule,  and  never 
sought  to  enforce  any,  that  its  cus- 
tomers should  call  for  their  balanced 
pass  books  and  canceled  checks  at 
anytime,  except  as  their  convenience 
or  fancy  might  suggest.  So,  very 
clearly,  the  plaintiff  was  under  no 
contractual  duty,  express  or  implied, 
or  prescribed  by  any  regular  and 
well-known  custom,  to  call  for  his 
book  and  vouchers  at  any  particular 
time,  or  within  any  period  of  time 
that  might  be  designated  as  reason- 
able, even  if  it  were  conceded  that 
his  breach  of  such  an  agreement 
could  be  visited  with  the  .conse- 
quences here  insisted  upon  by  the 
bank. 

No  doubt  the  bank  discharged  its 
duty  to  the  plaintiff  by  balancing  his 
pass  book,  and  having  it  and  the 
vouchers  ready  for  delivery  at  the 
window  when  called  for.  So  far  as 
the  plaintiff's  right  to  have  a  state- 
ment of  account  is  concerned,  that 
was  in  accordance  with  the  prevail- 
ing custom,  and  if  he  failed  to  call 
for  his  book  he  could  not  complain 
of  the  failure  of  the  bank  to  render 
him  a  statement.  But  that  is  not 
the  question  with  which  we  have  to 
do ;  and  if  the  bank,  for  its  own  pro- 
tection, desired  to  charge  him  vdth 
knowledge  of  its  dealings  with  his 
account,  and  to  have  his  assurance, 
express  or  implied,  that  those  deal- 


ings were  authorized,  and  might  be 
safely  repeated  in  the  future,  it 
could  and  should  have  rendered  the 
statement  by  actual  delivery  of  the 
book  and  vouchers  to  the  plaintiff. 

We  are  not  insensible  to  the  rea- 
sons so  ably  and  persuasively  pre- 
sented by  counsel  for  the  bank  in 
support  of  the  contrary  view;  but, 
upon  a  very  careful  consideration  of 
the  question,  we  hold  to  our  conclu- 
sion, as  above  set  forth,  as  the 
sounder  and  better  rule.  It  results 
that  the  trial  court  erred  in  the  in- 
struction given  to  the  jury  in  this 
regard. 

It  is  suggested  by  counsel  for  the 
bank  that  the  evidence  fails  to  show 
that  the  bank  was  indebted  to  the 
plaintiff  in  any  amount  at  the  time 
this  suit  was  brought;  and  that,  not 
being  entitled  to  recover  in  any 
event,  the  errors  assigned  were 
harmless.  This  suggestion  is  with- 
out merit,  since  it  appears  that  the 
plaintiff's  balance  on  February  24, 
1917,  was  $6,898.20,  and  that  he 
afterwards  deposited  sums  amount- 
ing to  $1,500.  If  all  of  this  was 
repaid  to  plaintiff,  _fc„aen  .t 

or    paid    out    on    his    proof— paymmt 

order,    which    does  •"•-"*«"'"-»*• 
not    appear,    the    burden    was,    of 
course,  upon  the  bank  to  show  it. 
Moreover,  the  payment  of  the  forged 
checks  by  the  bank  _ 
may  of  itself  sup-  to^K«d*e^eck- 
port  the   inference  i"521SJ;f*  "* 
that  the  amounts  so 
paid  out  were  on  deposit  to  the  cred- 
it of  the  plaintiff. 

It  is  unnecessary  to  consider  oth- 
er questions  that  have  been  argued, 
since  they  probably  will  not  be  pre- 
sented again.  For  the  error  pointed 
out,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  anotiiMr 
trial. 

Anderson,  Ch.  J.,  and  McCIellaa 
and  Thomas,  JJ.,  concur. 

Petition  for  rehearing  denied 
June  30,  1920. 
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Rumination  of  account,  pass  book,  or  canceled  checks  by  bank  depoukor. 


I.  Da^  to  make  examination,  159. 
II.  Duty  to  procure  pass  book  for  ex- 
amination,  162. 
ni.  Delegation  of  duty  to  examine,  162. 

IV.  Sufficiency  of  examination: 

a.  In  general,  164. 

b.  Examination     of     indorsement, 

166. 

V.  Effect  of  failure  to  examine,  168. 

I.  Duty  to  make  examinatUnt. 

As  a  general  rule  it  is  the  duty  of 
a  depositor  on  receiving  from  the 
bank  a  balanced  pass  book,  statement 
of  account,  or  canceled  checks,  to 
examine  the  same  with  reasonable 
promptness,  and  report  to  the  bank 
any  error,  iforgery,  or  the^ike  which 
he  may  discover. 

United  States. — ^Leather  Mfrs.  Nat. 
Bank  V.  Morgan  (1886)  117  U.  S.  96, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657; 
New  York  Produce  Exch.  Bank  v. 
Houston  (1909)  95  C.  C.  A.  251,  169 
Fed.  785;  National  Bank  v.  Tacoma 
Mill  Co.  (1910)  104  C.  C.  A,  441,  182 
Fed.  1;  Hammerschlag  Mfg.  Co.  v. 
Importers'  &  Traders'  Nat.  Bank 
(1919)  —  C.  C.  A.  — ,  262  Fed.  262; 
First  Nat.  Bank  v.  Farrell  (1921) 
16  A.L.R.  — ,  —  C.  C.  A.  — ,  272  Fed. 
371,  certiorari  denied  in  U.  S.  Adv. 
Ops.  1921-22,  p.  8.  See  also  Armour 
&  Co.  v,  Greene  County  State  Bank 
(1901)  50  C.  C.  A.  399,  112  Fed.  631. 

Alabama. — First  Nat.  Bank  v.  Allen 
(1893)  100  Ala.  476,  27  L.R.A.  426,  46 
Am.  St.  Rep.  80,  14  So.  335. 

Arkansaa — See  State  v.  Abramson 
(1893)  67  Ark.  142,  20  S.  W.  1084; 
Citizens  Bank  v.  Hinkle  (1916)  126 
Ark.  266,  189  S.  W.  679. 

California. — Janin  v.  London  &  S.  F. 
Bank  (1891)  92  Cal.  14,  14  L.R.A.  820, 
27  Am.  St.  Rep.  82,  27  Pac.  1100. 

Delaware. — National  Dredging  Co. 
V.  Farmers'  Bank  (1908)  6  Fenn.  580, 
16  LR.A.(N.S.)  593,  180  Am.  St.  Rep. 
158,  69  Atl.  609. 

Iowa. — Cole  v.  Charles  City  Nat. 
Bank  (1901)  114  Iowa,  635,  87  N.  W. 
671. 

Louisiana. — ^Israel  v.  State  Nat. 
Bank  (1909)  124  La.  886,  60  So.  783. 


Maryland. — Hardy  v.  Chesapeake 
Bank  (1879)  61  Md.  662,  84  Am.  Rep. 
326. 

Massachusetts. — ^Dana  ▼.  National 
Bank  (1882)  182  Mass.  156;  Jordan 
Marsh  Co.  v.  National  Shawmut  Bank, 
201  Mass.  397,  22  L.R.A.(N.S.)  250, 
87  N.  E.  740. 

Minnesota. — Scanlon-Gipson  Lum- 
ber Co.  V.  Germania  Bank  (1903) 
90  Minn.  478,  97  N.  W.  380. 

MissourL — Wind  v.  Fifth  Nat  Bank 
(1890)  39  Mo.  App.~72;  Kenneth 
Invest.  Co.  v.  National  Bank  (1903) 
108  Mo.  App.  613,  77  S.  W.  1002. 

New  Jersey. — ^Harter  v.  Mechanics' 
Nat.  Bank  (1899)  63  N.  J.  L.  578,  76 
Am.  St.  Rep.  224,  44  Atl.  715. 

New  York. — Critten  v.  Chemical 
Nat.  Bank  (1902)  171  N.  Y.  219,  57 
L.R.A.  529,  63  N.  E.  969;  Clark  v. 
National  Shoe  &  Leather  Bank  (1898) 
32  App.  Div.  316,  52  N.  Y.  Supp.  1064, 
affirmed  in  (1900)  164  N.  Y.  498,  68 
N.  E.  659;  Morgan  v.  United  States 
Mortg.  &  T.  Co.  (1913)  208  N.  Y.  218, 
L.R.A.1915D,  741,  101  N.  E.  871,  Ann. 
Cas.  1914D,  462,  affirming  (1908)  125 
App.  Div.  22,  109  N.  Y.  Supp.  274; 
PRUMiNTiAL  Ins.  Ck).  v.  National 
Bank  (reported  herewith)  ante,  146; 
Wachsman  v.  Columbia  Bank  (1894) 
8  Misc.  280,  28  N.  Y.  Supp.  711;  Harr 
lem  Co-op.  Bldg.  &  L.  Asso.  v.  Mer- 
cantile Trust  Co.  (1894)  10  Misc.  680, 
31  N.  Y.  Supp.  790.  See  also  Frank 
V.  Chemical  Nat.  Bank  (1881)  84  N.  Y. 
209,  38  Am.  Rep.  501.  Compare  Weis- 
ser  V.  Denison  (1854)  10  N.  Y.  68,  61 
Am.  Dec.  731. 

Pennsylvania.  —  Myers  v.  South- 
western Nat.  Bank  (1899)  193  Pa.  1, 
74  Am.  St.  Rep.  672,  44  Atl.  280. 

Texas. — Weinstein  v.  National  Bank 
(1887)  69  Tex.  38,  5  Am.  St.  Rep.  23, 
6  S.  W.  171 ;  Fifth  Nat.  Bank  v.  Iron 
City  Nat.  Bank  (1899)  92  Tex.  436,  49 
S.  W.  868. 

Virginia.  —  First  Nat.  Bank  v. 
Richmond  Electric  Co.  (1907)  106  Va, 
347,  7  L.R.A.(N.S.)  744,  117  Am.  St. 
Rep.   1014,  56  S.  E.  152;   Brown  v. 
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Lynchburg  Nat.  Bank  (1909)  109  Va. 
530,  64  S.  E.  950,  17  Ann.  Cas.  119. 

In  Leather  Mfrs.  Nat.  Bank  ▼. 
Morgan  (U.  S.)  supra,  the  court  said: 
"It  is  within  common  knowledge  that 
the  object  of  a  pass  book  is  to  inform 
a  depositor  from  time  to  time  of  the 
condition  of  his  account  as  it  ap- 
pears upon  the  books  of  the  bank.  It 
not  only  enables  him  to  discover 
errors  to  his  prejudice,  but  supplies 
evidence  in  his  favor  in  the  event  of 
litigation  or  dispute  with  the  bank. 
In  this  way  it  operates  to  protect  him 
against  the  carelessness  or  fraud  of 
the  bank.  The  sending  of  his  pass 
book  to  be  written  up  and  returned 
with  the  vouchers  is,  therefore,  in 
effect,  a  demand  to  know  what  the 
bank  claims  to  be  the  state  of  his 
account.  And  the  return  of  the  book, 
with  the  vouchers,  is  the  answer  to 
that  demand,  and  in  effect  imports  a 
request  by  the  bank  that  the  depositor 
will,  in  proper  time,  examine  the 
account  so  rendered,  and  either 
sanction  or  repudiate  it.  .  .  .  The 
depositor  cannot,  therefore,  without 
injustice  to  the  bank,  omit  all  ex- 
amination of  his  account  when  thus 
rendered  at  his  request.  His  failure 
to  make  it  or  to  have  it  made,  within 
a  reasonable  time  after  opportunity 
given  for  that  purpose,  is  inconsist- 
ent with  the  object  for  which  he 
obtains  and  uses  a  pass  book." 

In  National  Bank  v.  Tacoma  Mill 
Co.  (1910)  104  C.  C.  A.  441,  182  Fed. 
1,  it  was  said:  "It  has  long  been  the 
usage  of  banks  to  give  out  pass  books 
to  their  customers,  in  which  the  latter 
are  credited  with  their  proper  de- 
posits. These  pass  books  are  sent  in 
as  occasion  may  seem  to  demand, 
often  periodically  and  by  request  of 
the  bank,  as  well  as  upon  the  volition 
of  the  depositors,  and  are  posted,  or 
statements  returned  with  them,  along 
with  the  paid  checks  or  vouchers, 
showing  the  condition  of  the  deposi- 
tor's account  upon  the  books  of  the 
bank.  It  matters  little  whether  the 
pass  books  are  sent  in  voluntarily  or 
by  request  of  the  bank  to  be  posted — 
the  purpose  and  effect  of  the  state- 
ments rendered  by  the  bank  in  con- 
nection therewith  are  the  same.  They 
not  only  afford  a  means  whereby  the 


depositor  may  discover  errors  to  his 
prejudice,  but  furnish  evidence  in  his 
favor  in  the  event  of  dispute  or  litiga- 
tion with  the  bank.  They  serve  to 
protect  him  against  the  carelessness 
and  fraud  of  the  bank.  The  right 
thus  accorded  by  banks  to  frequent 
accountings  in  this  manner,  so  that 
the  depositor  may  keep  informed  as 
to  the  condition  of  his  account  as  it 
appears  upon  the  books  of  his  deposi- 
tary, is  one  of  such  manifest  advantage 
that  it  entails  a  correlative  duty  upon 
the  depositor.  It  requires  of  him  an 
examination  of  the  account  rendered, 
and,  if  errors  or  omissions  become 
apparent,  it  is  then  incumbent  upon 
him  to  bring  them  to  the  attention  of 
the  bank,  by  returning  his  pass  book 
for  correction,  or  by  other  convenient 
method." 

The  circumstance  that  the  deposit- 
or's account  is  overdrawn  when  his 
pass  book  is  returned  to  him  specially 
imposes  on  him  the  duty  of  examining 
his  account  immediately.  Farry  v. 
Farmers'  &  M.  Bank  (1904)  —  N.  J. 
Eq.  — ,  68  Atl.  805. 

The  examination  must  be  made 
within  a  reasonable  time.  Janin  v. 
London  &  S.  F.  Bank  (CaL)   supra. 

Ten  days  is  a  reasonable  time  in 
which  to  make  an  examination,  where 
the  depositor  resides  in  the  town  in 
which  the  bank  is  situated.  Kenneth 
Invest.  Co.  v.  National  Bank  (1903) 
103  Mo.  App.  613,  77  S.  W.  1002;  Mc- 
Eeen  v.  Boatmen's  Bank  (1898)  74  Mo. 
App.  281.  In  the  case  last  cited  it 
appeared  that  the  receipt  given  by  the 
depositor  to  the  bank  contained  a 
clause  that  all  claims  of  reclamation 
should  be  made  in  ten  days. 

The  Negotiable  Instruments  Law 
provides  that  no  bank  shall  be  liable 
to  a  depositor  for  the  pajrment  by  it 
of  a  forged  or  raised  check,  unless, 
within  one  year  after  the  return  to 
the  depositor  of  the  voucher  of 
such  payment,'  such  depositor  shall 
notify  the  bank  that  the  check  so 
paid  was  forged  or  raised.  Under 
this  statute  a  corporate  depositor 
which  had  failed  to  notify  the  bank  of 
a  forgery  until  after  the  expiration 
of  a  year  from  the  time  the  vouchers 
were  returned  to  it  was  held  to  be  pre- 
cluded from  recovering  of  the  bank. 
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Shattuck  y.  Guardian  Trust  Co. 
(1912)  204  N.  Y.  200,  97  N.  E.  617. 
The  checks  inyolved  in  that  case  were 
to  be  signed  by  the  president  and 
countersigned  by  the  treasurer.  The 
president's  name  was  signed  to  the 
checks  in  question,  but  the  treasurer's 
name  was  forged.  The  pass  book  and 
vouchers  were  receipted  for  by  the 
president,  and  the  pass  book  was 
afterward  given  to  the  treasurer, 
showing  the  balance,  but  the  vouchers 
were  not  received  by  the  treasurer. 
Time  was  counted  from  the  date  of  the 
receipt  of  the  pass  book  by  the  treas- 
urer, but  both  that  date  and  the  date 
of  the  receipt  by  the  president  were 
more  than  a  year  before  the  notifica- 
tion of  the  bank. 

In  Illinois,  it  has  been  held  that  the 
balancing  of  a  pass  book  and  the 
return  of  checks  are  for  the  protec- 
tion of  the  depositor,  and  not  for  the 
bank,  and  that  there  is  no  duty  cast  on 
the  depositor  to  ecamine  them. 
Manufacturers'  "SfA,  Bank  v.  Barnes 
(1872)  65  IlL  69,  16  Am.  Rep.  576. 
The  court  in  that  case  based  its 
tpinion  on  Weisser  v.  Denison  (1854) 
10  N.  Y.  68,  61  Am.  Dec.  731,  a  case 
which  has  been  disapproved  by  later 
decisions  in  New  York.  The  decision 
in  the  Barnes  Case,  however,  has  been 
followed  in  more  recent  holdings. 
Merchants'  Nat.  Bank  v.  Nichols  &  S. 
Co.  (1906)  223  111.  41,  7  L.R.A.(N.S.) 
752,  79  N.  E.  38;  Rettig  v.  Southern 
Illinois  Nat.  Bank  (1909)  147  IlL  App. 
193. 

In  Ohio,  the  conclusion  has  been 
reached  that  it  is  the  duty  of  a  de- 
positor to  examine  his  return  vouch- 
ers for  the  discovery  of  alterations 
therein,  but  that  no  duty  is  imposed 
on  him  to  examine  them  to  determine 
whether  his  signature  thereto  has 
been  forged.  Cincinnati  Nat.  Bank 
v.  Creasy  (1887)  10  Ohio  Dec.  Re- 
print, 121,  18  Ohio  L.  J.  410,  wherein 
the  court  escplained  this  difference  as 
follows:  "The  signature  must  be  that 
of  the  depositor,  while  the  body  of  the 
check  may  be  filled  up  by  anyone; 
and  it  is  well  known  that  checks  are 
frequently  drawn  up  by  a  clerk  or 
bookkeeper  and  subsequently  signed 
by  the  employer.  The  signature  is 
the  invariable  guide  to  the  paying 
16  A.L.R.-.11. 


teller;  but  changes  in  ttie  body  of  the 
check,  alteration  of  figures,  or  vari- 
ances in  handwriting,  do  not  neces- 
sarily ina>ly  a  criminal  alteration. 
When  we  come  then  to  consider  the 
duty  of  the  depositor  after  his  book 
has  been  balanced,  and  the  paid 
checks  returned  to  him,  we  find  that 
he  has  the  complete  right  to  assume 
that  the  bank  has  only  paid  the  checks 
signed  by  himself.  A  payment  made 
upon  a  forgery  of  his  own  signature 
is  no  payment,  and  cannot  affect  his 
rights.  .  .  .  Why,  then,  should  he 
be  on  the  lookout  for  forgeries  of  his 
signature?  On  the  other  hand,  he 
knows  the  amount  for  which  each 
check  was  drawn,  and  if  an  alteration 
be  so  skilfully  made  as  to  defy  detec- 
tion by  the  most  careful  and  ex- 
perienced bank  officer,  it  it  within  the 
drawer's  power  to  discover  it  at  once, 
and,  what  is  of  still  more  importance 
to  him,  the  circumstances  nmy  be 
such  as  to  cast  upon  him  the  loss 
occasioned  by  the  alteration,  and  to 
make  it  to  his  interest  to  discover 
the  change  at  the  earliest  moment,  so 
as,  if  possible,  to  recover  the  amount 
from  the  forger.  In  the  case  of  an 
alteration  he  has  such  interest  in  the 
discovery  as  to  put  upon  him  the  duty 
of  examining  the  checks  to  protect 
himself  as  well  as  the  bank;  but  in 
the  case  of  a  forged  signature  such 
an  examination  would  be  made  for  the 
sole  benefit  of  the  bank,  and  it  is  diffi- 
cult to  discover  any  reason  why  such 
duty  should  be  cast  upon  the  deposi- 
tor." 

In  England  and  Canada,  it  seems  to 
have  been  held  that  in  the  absence  of 
contract  there  is  no  duty  imposed  on 
a  depositor  to  examine  his  pass  book 
and  vouchers.  Kepitigalla  Rubber 
Estates  v.  National  Bank  [1909]  2  K. 
B.  (Eng.)  1010,  78  L.  J.  K  B.  N.  S.  964, 
100  L.  T.  N.  S.  516,  25  Times  L.  R. 
402,  53  Sol.  Jo.  377,  14  Com.  Cas.  116, 
16  Manson,  234;  Walker  v.  Manchester 
&  L.  Dist.  Bkg.  Co.  (1913)  108  L.  T. 
N.  S.  (Eng.)  728,  29  Times  L.  R.  492, 
57  Sol.  Jo.  478;  Rex  v.  Bank  of 
Montreal  (1906)  11  Ont.  L.  Rep. 
595,  affirmed  in  (1906)  38  Can.  S.  C. 
258. 

Compare  Bank  of  England  v.  Vag- 
liano  [1891]  A.  C.  (Eng.)  107,  60  L.  J. 
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Q.  B.  N.  S.  145.  64  L.  T.  N.  S.  853,  89 
Week.  Rep.  667,  65  J.  P.  676,  wherein, 
in  passing  on  the  rights  between  bank 
and  depositor  with  respect  to  the  pay- 
ment of  forty-three  forged  bills  of 
exchange  at  various  times,  one  of  the 
justices  referred,  in  passing,  to  the 
fact  that  the  payments  were  entered 
in  the  depositor's  pass  book,  "and,  so 
far  as  the  banker  could  know  or  con- 
jecture, brought  to  his  knowledge  upon 
every  occasion  in  which  payment  was 
made  and  the  bills  returned." 

//.  Dupy  to  procure  posa  hoole  for  exanU- 
tiation. 

In  the  reported  case  (Mc^abty  v. 
FiBST  NAT.  Bank,  ante,  153),  which 
is  said  by  the  court  to  be  of  first  im- 
pression, it  is  held  that  while  a  de- 
positor is  bound  to  examine  promptly 
his  pass  book  and  canceled  checks 
when  they  are  returned  to  him,  and 
report  any  errors  found  therein,  he  is 
not  bound,  in  the  absence  of  a  rule  or 
custom,  to  call  at  the  bank  to  procure 
the  pass  book  after  it  has  been 
balanced,  and  is  not  charged  with 
notice  of  what  is  shown  thereby  until 
he  actually  receives  it.  That  decision 
finds  some  support  in  the  case  of 
Citizens'  Bank  &  T.  Co.  v.  Hinkle 
(1916)  126  Axk.  266.  189  S.  W.  679. 
wherein  it  was  held  that  a  bank  presi- 
dent is  not  bound  to  make  any  special 
examination  of  his  own  account  to 
discover  errors  therein. 

.  ///.  I>eleo<Mon  of  dutv  to  examine. 

It  has  been  held  that  a  depositor  is 
not  bound  to  make  a  personal  ex- 
amination of  his  pass  book  and 
vouchers,  but  that  he  may  fulfil  his 
duty  to  the  bank  by  intrusting  the  ex- 
amination to  a  competent  and  trust- 
worthy employee.  Leather  Mfrs.  Nat. 
Bank  v.  Morgan  (1886)  117  U.  S.  96, 
29  L.  ed.  811,  6  Sup.  Ct  Rep.  657; 
National  Bank  v.  Tacoma  Mill  Co.  182 
Fed.  1;  Merchants'  Nat.  Bank  v. 
Nichols  &  8.  Co.  (1906)  223  111.  41,  7 
L.R.A.(N.S.)  752,  79  N.  E.  88; 
Kenneth  Invest.  Co.  v.  First  Nat. 
Bank  (1903)  103  Mo.  App.  613, 77  S.  W. 
1002;  Clark  v.  National  Shoe  & 
s  Leather  Bank  (1898)  32  App.  Div.  816, 
52  N.  Y.  Supp.  1064,  affirmed  in  (1900) 
164  N.  Y.  498,  68  N.  E.  659.    And  this 


is  the  rule,  even  tiiough  the  examina- 
tion fails  to  disclose  irregularities 
which  might  have  been  discovered  had 
it  been  made  by  the  depositor  person- 
ally. Shipman  v.  Bank  of  State 
(1891)  126  N.  Y.  818,  12  L.RA.  791, 
22  Am.  St.  Rep.  821,  27  N.  E.  371. 

However,  when  the  agent  to  whom 
the  duty  of  examination  is  intrusted 
is  a  dishonest  employee,  who,  by  for- 
gery, has  obtained  from  the  bank  funds 
of  his  employer,  and  who  does  not  dis- 
close to  his  employer  the  circam- 
stances  which  would  naturally  have 
been  disclosed  by  a  proper  examina- 
tion, the  question  whether  the  deposi- 
tor has  fulfilled  his  duty  to  thie  bank 
has  given  rise  to  a  diversity  of 
opinion.  In  some  jurisdictions  it  has 
been  held  that  under  such  circum- 
stances the  depositor  has  not  dis- 
charged his  duty  to  the  bank.  But 
this  conclusion  is  reached  by  reason 
of  the  fact  that  there  is  a  duty  on  the 
depositor,  not  only  of  examining  the 
vouchers,  but  of  notifying  the  bank 
of  any  forgeries  therein  within  a 
reasonable  time  after  obtaining 
knowledge  thereof;  and  it  is  held  that 
the  knowledge  of  the  dishonest  agent 
as  to  his  forgeries  is  to  be  imputed 
to  the  principal,  and  that,  there- 
fore, the  principal,  failing  to  disclose 
such  forgeries,  has  not  discharged  his 
duty  to  the  bank.  First  Nat.  Bank  v. 
Allen  (1893)  100  Ala.  476,  27  L.R.A. 
426,  46  Am.  St.  Rep.  80,  14  So.  835. 
See  also  First  Nat.  Bank  v.  Richmond 
Electric  Co.  (1907)  106  Va.  347,  7 
L.RJi.(N.S.)  744,  117  Am.  St.  Rep. 
1014,  56  S.  E.  152.  In  First  Nat.  Bank 
v.  Allen  (Ala.)  supra,  the  court  said: 
"It  is  clear  that  in  forging  the  checks 
Tomlin  did  not  act  within  the  scope 
of  his  authority,  but  upon  what 
principle  can  it  be  said  that,  in  the 
matter  of  examining  the  pass  book 
and  vouchers,  he  was  not  acting  with- 
in the  scope  of  his  authority?  He 
was  appointed  and  directed  by  the 
plaintiff  to  do  this  very  thing.  If  Tom- 
lin had  not  been  the  forger  and  in  no 
manner  interested  in  concealing  the 
forgeries,  and,  in  making  the  examina- 
tion of  the  pass  books  and  vouchers, 
had  discovered  that  numbers  of  the 
checks  were  forgeries  committed  by 
other  persons,  would  not  such  knowl- 
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edge  on  hia  part  be  chargeable  to  the 
principal?  The  law  is  that  the  princi- 
pal is  chargeable  with  the  knowledge 
of  such  facts  as  the  agent  acquired  act- 
ing within  the  scope  of  his  business.  Is 
the  rule  to  be  changed  because  of  the 
dishonesty  of  the  agent?  His  dis- 
honesty cannot  change  his  relation- 
ship to  his  principal  to  the  detriment 
of  third  parties.  If  the  duty  would 
have  been  within  the  scope  of  an 
honest  clerk,  it  is  none  the  less  within 
the  scope  of  duty  of  a  dishonest  clerk. 
We  have  held  that  it  was  the  duty  of 
the  depositor,  by  himself  or  an  author- 
ized agent,  to  examine  the  account  and 
vouchers  or  checks.  If  the  agent 
employed  by  him  to  perform  this  duty 
is  culpably  negligent,  is  not  the 
principal  to  be  held  liable  for  such 
want  of  due  care  on  the  part  of  the 
agent?  Or,  if  the  agent,  in  making 
such  examination,  detects  palpable 
forgeries,  is  not  the  principal  charge- 
able with  the  knowledge  of  his  agent? 
It  can  make  no  difference  that  the 
agent  himself  was  the  forger  and  did 
not  act  within  the  scope  of  his 
authority  in  perpetrating  the  forgery. 
He  was  acting  within  the  scope  of  his 
employment  in  the  examination  of  the 
vouchers,  and  it  then  became  his  duty 
to  his  employer  to  make  known  the  for- 
gery—as  much  so  as  if  the  forgeries 
had  been  perpetrated  by  some  other 
person, — ^which  were  discovered  by 
bim  in  the  examination  made.  Our 
opinion  is  that  under  the  circum- 
stances the  plaintiff  was  chargeable 
with  the  facts  within  the  knowledge 
of  his  agent  and  clerk  at  the  time  of 
the  examination  of  the  pass  book  and 
vouchers,  and  which  should  have  been 
communicated  to  the  principal  or  the 
bank.  Certainly  the  bank  should  not 
suffer  because  of  the  fact  that  plain- 
tifTs  dishonest  clerk  prevented  the 
plaintiff  frcan  doing  his  duty  to  the 
bank- 
In  other  jurisdictions  it  has  been 
held  that,  although  knowledge  of  the 
forgeries  by  a  dishonest  agent  is  not 
to  be  imputed  to  the  principal;  yet  the 
principal  is  chargeable  with  such  in- 
formation as  an  honest  employee,  un- 
aware of  the  fraud,  would  have 
acquired  from  the  pass  book  and 
vouchers,  and  that  the  depositor's 
entire  duty  to  the  bank  is  not  dis- 


charged unless  such  imputed  knowl- 
edge is  rendered  to  the  bank  within 
a  reasonable  time  after  the  return  to 
the  depositor  of  the  pass  book  and 
vouchers.  First  Nat.  Bank  v.  Farrelt 
(1921)  16  A.L.R.  — ,  —  C.  C.  A.  — ,  272 
Fed.  371,  certiorari  denied  in  U.  S, 
Adv.  Ops.  1921-22,  p.  8;  National 
Dredging  Co.  v.  Farmers'  Bank 
(1908)  6  Penn.  (Del.)  580,  16 
L.R.A.(N.S.)  593,  130  Am.  St.  Rep. 
168,  69  Atl.  607;  Hardy  v.  Chesa- 
peake Bank  (1879)  51  Md.  562,  34  Am. 
Rep.  325;  Dana  v.  National  Bank 
(1882)  182  Masa  166;  Critten  v. 
Chemical  Nat.  Bank  (1902)  171  N.  Y. 
219,  57  L.R.A.  529,  68  N.  E.  969; 
Myers  v.  Southwestern  Nat.  Bank 
(1899)  193  Pa.  1,  74  Am.  St.  Rep. 
672,  44  Atl.  280.  Compare  Wachs- 
man  v.  Columbia  Bank  (1894)  S 
Misc.  280,  28  N.  Y.  Supp.  711;  August 
V.  Fourth  Nat.  Bank  (1888)  48  Hun, 
620, 1  N.  Y.  Supp.  189.  : 

In  the  Federal  courts  it  is  held  that 
where  the  agent  designated  to  ex- 
amine the  pass  book  and  vouchers  is 
the  forger,  and  conceals  the  true  state 
of  facts,  the  depositor  is  in  no  better 
position  than  if  he  had  not  designated 
anyone  to  make  an  examination,  but 
that  the  question  to  be  determined  is 
whether  the  depositor  exercised  due 
diligence  in  fulfilling  his  duty  of 
examination.  Leather  Mfrs.  Nat. 
Bank  v.  Morgan  (1886)  117  U.  S.  96, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657.  See 
also  Hennessy  Bros.  &  E.  Co.  v.  Mem-- 
phis  Nat.  Bank  (1903)  64  C.  C.  A.  125, 
129  Fed.  557.  In  Leather  Mfrs.  Nat. 
Bank  v.  Morgan  (U.  S.)  supra,  the 
court  said :  "But  when,  as  in  this  case, 
the  agent  commits  the  forgeries  which 
misled  the  bank  and  injured  the  de- 
positor, and,  therefore,  has  an  interest 
in  concealing  the  facts,  the  principal 
occupies  no  better  position  than  he 
would  have  done  had  no  one  been 
designated  by  him  to  make  the  re- 
quired examination — ^without,  at  least, 
showing  that  he  exercised  reasonable 
diligence  in  supervising  the  conduct 
of  the  agent  while  the  latter  was  dis- 
charging the  trust  committed  to  him. 
In  the  absence  of  such  supervision, 
the  mere  designation  of  an  agent  to 
discharge  a  duty  resting  primarily 
upon  the  principal  cannot  be  deemed 
the  equivalent  of  performance  bv  the  i 
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lajbter.  While  no  rule  can  be  laid 
down  that  will  cover  every  transac- 
tion between  a  bank  and  its  depositor, 
it  is  sufficient  to  say  that  the  latter's 
duty  is  discharged  when  he  exercises 
such  diligence  as  is  required  by  the 
circumstances  of  the  particular  case, 
including  the  relations  of  the  parties, 
and  the  established  or  known  usages 
of  banking  business." 

In  Missouri,  it  has  been  held  that  if 
the  depositor  uses  ordinary  care  in  the 
selection  of  the  employee  to  whom  the 
duty  of  examination  is  intrusted,  he 
fulfills  hie  duty  to  the  bank.  Ken- 
neth Invest.  Co.  v.  National  Bank 
(1903)  103  Mo.  App.  613,  77  S.  W. 
1002. 

./F.  Sulfioiency  of  examination.    ' 

a.  In  general. 

Reasonable  care  in  making  the  ex- 
amination was  the  test  applied  in 
Critten  v.  Chemical  Nat.  Bank  (1902) 
171  N.  Y.  219,  57  L.R.A.  529,  63  N.  E, 
969,  wherein  after  stating  that  when 
a  depositor  has  in  his  possession  a 
record  of  checks  he  has  given,  with 
dates,  payees,  and  amounts,  a  compari- 
son of  the  record  with  the  returned 
checks  will  necessarily  expose  for- 
geries or  alterations,  the  court  con- 
tinued: "Considering  that  the  only 
certain  test  of  the  genuineness  of 
the  paid  check  may  be  the  record 
made  by  the  depositor  of  the  checks 
he  has  issued,  it  is  not  too  much,  in 
justice  and  fairness  to  the  bank,  to 
require  of  him,  when  he  has  such  a 
record,  to  exercise  reasonable  care  to 
verify  the  vouchers  by  that  record." 

It  was  stated  in  Leather  Mfrs.  Nat. 
Bank  v.  Morgan  (1886)  117  U.  S.  96, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657,  that 
the  depositor's  duty  to  the  bank  is 
discharged  when  he  exercises  such 
diligence  as  is  required  by  the  circum- 
stances of  the  particular  case,  in- 
cluding the  relations  of  the  parties 
and  the  established  or  known  usages 
of  banking  business. 

In  Brown  v.  Lynchburg  Nat.  Bank 
(1909)  109  Va.  530,  64  S.  E.  950,  17 
Ann.  Cas.  119,  it  appeared  that  where 
the  account  of  a  depositor  was  fraud- 
ulently charged  by  employees  of  the 
bank  with  amounts  not  withdrawn  by 
him,  and  that  a  monthly  statement  was 


rendered  to  the  depositor,  consisting 
of  his  canceled  checks  for  the  past 
month,  a  machine-made  slip,  supposed 
to  contain  a  list  of  these  checks,  a 
statement  showing  the  totals  of  debits 
and  credits,  and  the  balance  to  the 
credit  of  the  depositor.  The  depositor 
did  not  keep  a  pass  book,  but  relied 
solely  on  these  statements  rendered 
by  the  bank.  His  examination  of 
these  statements  consisted  of  seeing 
that  his  checks  as  drawn  were  re- 
turned to  him  as  vouchers,  that  his 
signature  to  the  checks  was  genuine, 
and  that  the  checks  returned  corre- 
sponded with  the  stubs  from  which 
they  were  taken,  and  of  verifying  the 
total  debits  and  credits.  He  did  not 
check  the  individual  checks  with  the 
items  on  the  machine-made  list  of 
checks,  but  assumed  that  this  list  cor- 
responded with  the  checks  returned 
with  it,  and  correctly  represented 
his  withdrawals  from  the  bank.  He 
did  not  examine  it  to  see  if  it  con- 
tained any  item  of  charge  against  his 
account  not  represented  by  a  check. 
The  defalcation  could  have  been  dis- 
covered by  a  comparison  between  the 
machine-made  slip  and  the  checks 
which  he  had  drawn.  Under  this  state 
of  facts  the  cause  of  action  was  held 
to  be  one  for  the  jury,  the  failure  of 
the  depositor  to  take  the  simple  pro- 
cedure necessary  to  discover  the  error 
being  treated  as  not  negligence  bar- 
ring a  recovery  from  the  bank  as  a 
matter  of  law. 

It  was  shown  in  Cole  v.  Charles  City 
Nat.  Bank  (1901)  114  Iowa,  632,  87 
N.  W.  671,  that  a  depositor  executed 
and  delivered  his  note  to  the  bank  and 
was  given  credit  therefor  in  his  pass 
book.  He  saw  the  entry  made,  but  did 
not  observe  that  it  was  not  in  the 
proper  place  in  the  book,  but  was  on 
a  page  where  the  account  had  been 
fully  settled  and  balanced.  Subse- 
quently a  debtor  of  his  deposited  in 
the  bank  a  sum  equal  to  that  for 
which  he  had  previously  sriven  his 
note,  and  this  amount  was  credited  in 
its  proper  place  on  the  pass  book.  He, 
however,  did  not  know  of  this  payment 
by  his  debtor,  and  was  told  by  the 
president  of  the  bank  that  no  such 
payment  had  been  made.  In  his 
settlement  with  the  bank  he  received 
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credit  for  only  one  of  these  sums. 
Under  these  facta  it  was  held  to  be 
for  the  jury  to  say  what  knowledge 
an  examination  of  the  pass  book  and 
vouchers  would  have  or  should  have 
conveyed  to  the  depositor. 

The  depositor  involved  in  Clark  v. 
National  Shoe  &  Leather  Bank  (1900) 
164  N.  Y.  498,  68  N.  E.  669,  caused  his 
pass  book  and  returned  checks,  and 
the  bank  slip  of  checks  paid,  to  be 
examined  soon  after  their  return  from 
the  bank,  by  an  expert,  who  reported 
the  account  to  be  correct.  It  ^as  held, 
however,  that  a  finding  of  fact  had 
been  made  that  the  depositor  was  not 
negligent,  and  therefore  this  question 
was  not  before  the  appellate  court. 
The  forgery  involved  in  that  case  con- 
sisted in  raising  the  amounts  for 
which  checks  had  been  drawn. 

It  has  been  held  that  a  depositor 
who,  on  each  occasion  after  the  return 
of  his  pass  book  and  checks,  examined 
the  account  as  rendered,  with  the 
assistance  of  a  clerk  who  had  been 
guilty  of  forgery,  and  who  in  the  ex- 
amination of  the  account  covered  up 
the  forgery,  had  notice  of  such 
forgery,  on  the  theory  that  notice  to 
the  agent  is  notice  to  the  principal, 
and  therefore  that  he  was  negligent 
in  not  discovering  the  forgery,  so 
that  he  could  not  recover  from  the 
bank  the  amount  paid  out  on  the 
forged  checks.  First  Nat.  Bank  v. 
Allen  (189S)  100  Ala.  476,  27  L.R.A. 
426,  46  Am.  St  Rep.  80,  14  So.  335. 

A  depositor  who  personally  signs 
all  his  checks,  which  are  written 
either  by  himself  or  by  his  clerk,  is 
bound  to  discover,  on  the  return  of 
the  pass  book  and  canceled  checks  to 
him,  forged  checks  which  are  written 
in  a  strange  handwriting,  although 
the  signatures  are  so  well  imitated  as 
to  defy  detecticm.  Israel  v.  State  Nat. 
Bank  (1909)  124  La.  886,  60  So.  783. 

The  exact  examination  which  was 
tnade  by  the  depositor  does  not  clearly 
appear  from  the  report  of  Frank  v. 
Chemical  Nat.  Bank  (1881)  84  N.  Y. 
209,  38  Am.  Rep.  601.  It  was  stated 
that  the  depositor,  on  each  occasion 
•fter  the  pass  book  had  been  written 
up  and  the  vouchers  returned,  made 
an  examination  of  the  account  by 
comparing  the  checks  returned  to  him 


by  his  confidential  clerk  with  the 
memorandum  of  checks  in  the  margin 
of  the  check  book,  and  the  balance  in 
the  pass  book  with  the  balance  ap< 
pearing  in  the  check  book,  and  on  each 
occasion  they  were  found  to  corre- 
spond. He  then  compared  the  checks 
with  the  entries  in  the  pass  book  by 
having  the  confidential  clerk  read  the 
entries  while  he  had  the  checks,  and, 
no  discrepancy  appearing,  the  account 
was  deemed  to  be  correct  and  was  not 
further  examined.  It  appeared  that 
the  confidential  clerk,  who  was  guilty 
of  forgery,  by  abstraction  of  the 
forged  vouchers  and  by  false  balances 
and  readings,  deceived  the  depositor 
and  prevented  him  from  ascertaining 
by  means  of  the  examination  as  con- 
ducted, the  true  state  of  the  account 
and  the  facts  of  the  forgery.  This 
was  held  to  relieve  the  depositor  from 
any  liability  for  the  loss. 

In  Stumpp  v.  Farmers'  Loan  &  T. 
Co.  (1919)  109  Misc.  24,  178  N.  Y. 
Supp.  811,  affirmed  without  opinion  in 
(1921)  —  App.  Div.  — ,  188  N.  Y. 
Supp.  962,  the  court,  in  holding  that 
a  depositor  was  not  negligent  in  fail- 
ing to  detect  a  series  of  forgeries  by 
his  clerk,  said :  "With  respect  to  the 
point  that  the  plaintiffs  failed  to  exer- 
cise'ordinary  care  in  checking  up  the 
monthly  statements  delivered  to  them 
by  the  Bank  of  New  York,  it  suffices 
to  say  that,  aside  from  the  doubtful 
legal  proposition  that  the  plaintiffs 
owed  the  defendant  the  duly  of  ex- 
amining these  statements,  the  proofs 
indicate  that  the  plaintiffs  were  not 
guilty  of  any  negligence  in  that  re- 
spect. The  evidence  is  that  the  plain- 
tiffs regularly  examined  the  monthly 
statements  rendered  to  them  by  the 
Bank  of  New  York,  and  shows  that  the 
reason  why  plaintiffs  were  deceived 
into  thinking  that  the  accounts  were 
correct  was  that  the  accounts  were 
usually  gone  over  in  the  presence  of 
the  bookkeeper,  Pratt,  who  committed 
the  forgeries,  and  who  so  manipulated 
the  examinations  as  to  throw  the 
plaintiffs  off  their  guard  in  discover- 
ing his  criminalities.  In  their  salient 
features  the  facts  are  quite  similar  to 
those  appearing  in  the  case  of  Frank 
V.  Chemical  Nat.  Bank  (N.  Y.)  supra." 

It  has  been  held  that  a  depositor 
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fulfilled  Its  duty  when  it  examined 
the  pass  book  as  written  up  and  re- 
turned by  the  bank,  checkingr  the 
statements  over  with  the  depoaitor's 
books  to  verify  their  accuracy,  and  not 
pursuinsr  the  inquiry  further  when  the 
bank's  statements  corresponded  with 
the  cash  book  and  check  book,  and  no 
irresrularities  appeared.  It  was  not 
the  duty  of  the  depositor,  it  was  held, 
to  pursue  the  inquiry  further  so  as  to 
discover  the  fact  that  an  employee  of 
the  depositor,  instead  of  depositing 
certain  items,  received  the  same  in 
cash,  a  transaction  that  nowhere  ap- 
peared in  the  statement  of  the  account 
with  the  bank.  National  Bank  v. 
Tacoma  Mill  Co.  (1910)  104  C.  C.  A. 
441,  182  Fed.  1.  After  stating  that 
this  could  have  been  discovered  if  the 
depositor  had  sent  out  to  its  custom- 
ers for  their  statements  of  account, 
the  court  continued :  "We  think,  how- 
ever, the  duty  of  a  depositor  towards 
his  bank  in  relation  to  the  examina- 
tion of  the  bank  statements  made  in 
connection  with  its  writing  up  and 
balancing  the  depositor's  pass  book 
does  not  reach  to  that  extremity.  The 
statements,  as  we  have  shown,  are 
rendered  for  the  purpose  of  advising 
the  depositor  of  the  state  of  his 
account.  If  those  statements  tally 
with  the  deposit  slips  made  up  by 
the  depositor  and  the  checks  drawn 
against  the  bank,  and  if  the  balances 
agree  one  with  the  other,  the  deposi- 
tor is  not  obliged  to  look  further  nor 
to  bear  in  mind  some  irregularity  that 
may  appear  elsewhere  in  his  general 
books,  although  a  searching  inquiry 
might  lead  to  a  discovery  of  tiie 
fraud."  But  see  Scanlon  -  Gipson 
Lumber  Co.  v.  Germania  Bank  (1903) 
90  Minn.  478,  97  N.  W.  380. 

A  depositor  is  not  bound  to  examine 
his  pass  book  to  ascertain  whether  the 
bank  cashier  has  correctly  counted 
the  money  deposited.  Eemble  v.  Nat. 
Bank  (1904)  94  App.  Div.  544,  88  N.  Y. 
Supp.  246,  affirmed  in  (1905)  183  N.  Y. 
645,  76  N.  E.  1098. 

ft.  Bxamination  of  indorsement. 

The  duty  imposed  on  a  depositor  to 
examine  his  pass  book  a  i  vouchers 
does  not  extend  to  an  examination  of 
the  signatures  of  the  payees  on  the 


returned  vouchers,  as  it  is  the  duty  of 
the  bank  to  determine  the  genuine- 
ness of  a  payee's  indorsement,  and  the 
depositor  is  not  expected  to  know  his 
signature. 

California. — Los  Angeles  Invest.  Co. 
V.  Home  Sav.  Bank  (1919)  180  Cal. 
601,  6  AX..R.  1198,  182  Pac.  298. 

Georgia. — Atlanta  Nat  Bank  v. 
Burke  (1888)  81  Ga.  697,  2  L.RJ^.  96, 
7  S.  E.  788. 

Iowa. — German  Sav.  Bank  v.  Giti- 
z'ens'  Nat.  Bank  (1897)  101  Iowa,  530, 
68  Am.  St.  Rep.  899,  70  N.  W.  769,  2 
Am.  Neg.  Rep.  849. 

Massachusetts. — Murphy  v.  Metro- 
politan  Nat.  Bank  (1906)  191  Mass. 
169,  114  Am.  St.  Rep.  595,  77  N.  E. 
698;  Jordan  Marsh  Co.  v.  National 
Shawmut  Bank  (1909)  201  Mass.  897, 
22  L.RJV..(N.S.)  250,  87  N.  E.  740. 

MiseissimiL — Masonic  Ben.  Asso. 
v.  First  State  Bank  (1911)  99  Miss. 
610,  56  So.  408. 

New  Jersey. — ^Hajrter  v.  Mechanics' 
Nat  Bank  (1899)  63  N.  J.  L.  578,  76 
Am.  St  Rep.  224,  44  Atl.  715;  Pratt 
V.  Union  Nat  Bank  (1909)  79  N.  J.  L. 
117,  76  Atl.  31-8. 

New  York.  —  Welsh  v.  German 
American  Bank  (1878)  78  N.  Y.  425, 
29  Am.  Rep.  175;  Shipman  v.  Bank  of 
State  (1891)  126  N.  Y.  318,  12  L,R.A. 
791,  22  Am.  St  Rep.  821,  27  N.  E.  371; 
National  Bd.  Marine  Underwriters  v. 
National  Bank  (1894)  9  Misc.  862, 
29  N.  Y.  Supp.  698;  Harlem  Co-op. 
Bldg.  &  L.  Asso.  V.  Mercantile  Trust 
Co.  (1896)  10  Misc.  680,  81  N.  Y. 
Supp.  790;  Kearny  v.  Metropolitan 
Trust  Co.  (1905)  110  App.  Div.  236, 
97  N.  Y.  Supp.  274,  affirmed  in  (1906) 
186  N.  Y.  611,  79  N.  E.  1108;  Bank  of 
British  N.  A.  v.  Merchants'  Nat. 
Bank  (1881)  IS  N.  Y.  Week.  Dig.  374, 
affirmed  in  (1883)  91  N.  Y.  106. 

Pennsylvania. — ^United  Security  L. 
Ins.  &  T.  Co.  V.  Central  Nat.  Bank 
(1898)  186  Pa.  686,  40  Atl.  97;  Califf 
V.  First  Nat  Bank  (1908)  87  Pa. 
Super.  Ct  412. 

TexasL — Guaranty  State  Bank  &  T. 
Co.  V.  Lively  (1912)  —  Tex.  Civ.  App. 
— ,  149  S.  W.  211,  affirmed  in  (1917) 
108  Tex.  898,  LJI.A.1917E,  678,  194 
S.  W.  987. 

Utah. — ^Brixen  v.  Deseret  Nat  Bank 
(1888)  6  Utah,  604,  18  Pac.  48. 
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The  fact  that  an  agent  in  the 
employ  of  the  depositor  has  forged  the 
payee's  indorsement  does  not  affect 
the  foregoing  rale.  Welsh  t.  German 
American  Bank  (1878)  73  N.  Y.  425, 
29  Am.  Rep.  175;  United  Secur.  L. 
Ins.  &  T.  Co.  T.  Central  Nat.  Bank 
(1898)  185  Pa.  586,  40  Atl.  97. 

In  Welsh  t.  German  American  Bank 
(1878)    73  N.  Y.  424,  29  Am.  Rep. 
176,  an  action  by  a  depositor  to  re- 
cover a  balance  from  the  bank,  which 
balance    the   bank    claimed   to    have 
been  paid  out  on  checks  of  the  de- 
positor, it  appeared  that  the  checks  in 
question  were  procured  by  a  coniiden- 
tial  clerk  of  the  depositor,  who  pre- 
sented to  the  depositor  fictitious  ac- 
counts, in  payment  of  which  the  de- 
positor drew  checks  and  handed  them 
to  the  clerk  to  send  to  the  payees.  The 
clerk.  Instead  of  sending  them  to  the 
payees,  forged  the  name  of  the  payees 
and  drew  the  money.    The  court  ad- 
hered to  the  doctrine  announced  in 
Weisser  v.  Denison  (1854)   10  N.  Y. 
€8,  63  Am.  Dec.  731,  and  held  that  the 
depo-sitor  owed  no  du^  to  the  bank 
which  required  him  to  examine  his 
pass  bo<^  or  vouchers  with  a  view  to 
the  detection  of  forgeries  of  his  name. 
With  reference  to  the  question  of  the 
balancing  of  the  pass  book  and  the  re- 
turn thereof  with  the  vouchers  to  the 
depositor  as  being  an  account  stated, 
it  was  held,  in  accordance  with  the 
earlier  decision,  that  the  proof  of  pay- 
ment afforded  by  the  stated  account 
might  be  overthrown,  and  was  over- 
thrown, by  pioof  of  the  forgery. 

While  citing  Welsh  v.  German 
American  Bank  (N.  Y.)  supra,  as 
aathority,  the  court  in  Shipman  v. 
Bank  of  State  (1891)  126  N.  Y.  318, 
12  L.RA.  791,  22  Am.  St.  Rep.  821,  27 
N.  E.  371,  stated  that  the  depositor 
had  exercised  suf&cient  care  through 
an  agent  to  discover  the  forged  in- 
dorsements. There  was  a  finding 
that  the  depositor  had  not  been  guilty 
of  any  negligence  in  failing  to  dis- 
cover the  forgery,  and  this  finding, 
being  supported  by  evidence,  was 
taken  as  conclusive.  It  was  accord- 
ingly held  that  the  bank  was  liable  to 
the  depositor  for  checks  paid  qut  by 
it  on  the  indorsement  of  the  payee, 
forged  by  the  depositor's  employee, 


and  also  those  made  payable  to  a  ficti- 
tious payee  by  the  employee  without 
the  knowledge  of  the  depositor,  the 
indorsement  of  such  fictitious  payee 
being  forged  by  him. 

Shipman  v.  Bank  of  State  (N.  Y.) 
supra,  was  approved  in  Kearny  v. 
Metropolitan  Trv-*.  Co.  (1905)  110 
App.  Div.  236,  9<  N.  Y.  Supp.  274, 
affirmed  in  (1906)  186  N.  Y.  611,  79 
N.  E.  1108,  but  it  was  therein  stated 
that,  even  if  it  should  be  conceded 
that  the  -depositor  was  negligent  in 
failing  to  discover  the  forgery  of  the 
indorsement,  the  bank  was  not  aided, 
because  it  did  not  appear  that  it  was 
injured  in  any  way  by  his  failure. 

.  No  distinction  was  made  in  the  New 
York  cases  just  cited,  between  forged 
indorsements  and  forgeries  appearing 
on  the  face  of  the  check,  but  in  Critten 
V.  Chemical  Nat.  Bank  (1902)  171 
N.  Y.  219,  57  LJi.A.  529,  63  N.  E.  969, 
this  distinction  was  made  in  an  obiter 
statement  to  the  effect  that  the  de- 
positor's sources  of  information  and 
means  of  knowledge  may  lead  to  an 
exposure  of  forgeries  or  alterations, 
but  will  give  no  information  as  to  the 
genuine  character  of  the  indorse- 
ments, and  because  the  depositor  has 
no  greater  knowledge  of  that  subject 
than  the  bank,  it  owes  the  bank  no 
duty  in  regard  thereto. 

In  Harlem  Go-op.  Bldg.  &  L.  Asso. 
▼.  Mercantile  Trust  Co.  (1895)  10 
Misc.  680,  31  N.  Y.  Supp.  790,  it  ap- 
peared that  the  depositor's  treasurer 
examined  the  returned  cheeks  as  re- 
ceived from  the  bank  with  regard  to 
their  dates  and  amounts,  but  did  not 
examine  the  signature  of  the  payees 
as  indorsed  thereon.  It  was  held  that, 
although  these  indorsements  might 
have  been  verified  by  reference  to  the 
records  of  the  association,  such  veri- 
fication would  appear  to  be  an  act  in 
excess  of  the  duty  owing  from  the 
depositor  to  the  bank. 

A  bank  has  been  held  liable  to  a 
depositor  for  an  amount  paid  on  a 
check  drawn  by  him,  on  which  the 
indorsement  of  the  payee  had  been 
forged,  about  seven  years  after  he  had 
received  the  pass  book  and  forged 
check  from  the  bank.  Bank  of  British 
N.  A.  V.  Merchants'  Nat.  Bank  (1883) 
91  N.  Y.  106,  wherein  it  was  held  that 
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the  depositor  lost  none  of  his  rights 
by  receiving,  under  a  mistake  as  to 
the  facts,  the  check  as  one  properly 
paid  and  charged  to  its  account  by 
the  bank. 

A  bank  was  held  liable  to  a  deposi- 
tor for  the  amount  paid  on  a  check 
the  indorsement  of  the  payee  of  which 
had  been  forged,  in  National  Bd.  of 
Marine  Underwriters  v.  National 
Bank  (1894)  9  Misc.  362,  29  N.  Y. 
Supp.  698;  but  there  was  no  discus- 
sion in  that  case  of  the  duty  of  the 
depositor  to  discover  this  forgery. 
In  fact  it  was  said  that  the  matter 
of  an  account  stated  had  nothing  to 
do  with  the  question  on  which  the 
determination  of  the  case  depended.. 

Bui?  in  Peudbntial  Ins.  Co.  v. 
National  Bank  (reported  herewith) 
ante,  146,  it  was  said:  "The  reason 
given  for  not  extending  the  rule  to 
include  an  examination  of  indorse- 
ments for  the  purpose  of  determining 
whether  they  are  genuine  is  that  the 
depositor  has  no  greater  knowledge 
on  the  subject  of  the  genuineness 
of  the  signature  of  the  payee  than  the 
bank.  In  the  case  now  before  us  the 
plaintiff  had  in  its  possession  the  gen- 
uine signature  of  each  of  the  payees 
in  the  several  checks  whose  names 
were  forged  by  Eaton.  Whether  the 
plaintiff  exercised  reasonable  care  in 
examining  the  checks  retained  as 
vouchers  by  the  defendant  is  a  ques- 
tion of  fact." 

In  Missouri,  it  seems  that  a  de- 
positor is  bound  to  examine  his  re- 
turned checks  for  forged  indorse- 
ments. Wind  V.  Fifth  Nat.  Bank 
(1890)  39  M».  App.  72;  Lieber  v. 
Fourth  Nat.  Bank  (1909)  137  Mo. 
App.  168,  117  S.  W.  672.  In  each  of 
these  cases,  however,  it  was  held  that 
the  bank  had  sustained  no  injury 
from  the  negligence  of  the  depositor. 

V.  Effect  of  failure  to  examine. 

It  has  been  held  that  silence  on  the 
part  of  a  depositor  who  has  received 
from  the  bank  a  pass  book  and  can- 
celed checks  showing  the  state  of  his 
account  on  a  balance  thereof  amounts 
to  an  admission  of  the  correctness  of 
the  entries  of  debits  and  credits  in  the 
pass  book.  In  such  a  case  the  account 
is  presumed  to  be  correct  until  shown 


otherwise.  Citizens  Bank  &  T.  Co. 
V.  Hinkle  (1916)  126  Ark.  266,  189 
S.  W.  679  (money  wrongfully  trans- 
ferred from  account)  ;  Benton  County 
Bank  v.  Walker  (1892)  85  Iowa,  728, 
51  N.  W.  241  (notes  given  by  depositor 
charged  to  his  account) ;  Schoonover 
V.  Osborne  Bros.  (1899)  108  Iowa, 
453,  79  N.  W.  263  (interest  charges  by 
baijc) ;  Des  Moines  Nat.  Bank  v. 
Sisson  (1909)  143  Iowa,  191, 121  N.  W. 
538  (accounting  for  collateral  claimed 
incorrect) ;  Nodine  v.  First  Nat.  Bank 
(1902)  41  Or.  886,  68  Pac.  1109  (fail- 
ure to  credit  deposits). 

The  evidence  to  open  up  such  an 
account  should  be  clear  and  satisfac- 
tory. Farry  v.  Farmers'  &  M.  Bank 
(1904)  —  N.  J.  Eq.  — ,  58  Atl.  305. 
In  that  case  it  appeared  that  the 
account  had  extended  over  a  number 
of  years,  and  had  been  balanced  a 
number  of  times,  and  the  claim  of 
irregularity  was  that  certain  charges 
had  been  made  without  vouchers.  It 
was  said  that  vouchers  for  the  pay- 
ments were  returned  by  the  bank 
to  the  depositor  with  the  pass  book; 
and  an  examination  of  the  pass  book 
in  connection  with  the  vouchers, 
if  made  at  the  time,  would  have 
disclosed  any  charges  without  vouch- 
ers, and  the  question  of  propriety 
of  such  charges  could  have  been 
settled  while  the  transaction  was 
fresh  in  the  minds  of  the  parties.  It 
was  further  said  that  the  circum- 
stance of  the  account  having  been 
overdrawn  when  the  pass  book  was 
returned  was  a  matter  which  specially 
imposed  on  the  depositor  the  duty  of 
immediate  examination  of  the  ac- 
count; that,  while  the  account  might 
be  questioned  for  fraud  or  mistake, 
not  only  must  the  burden  of  proving 
the  fraud  or  mistake  be  on  the  com- 
plainant, but,  since  the  particular 
charge  on  which  the  fraud  or  mistake 
was  based  was  the  absence  of  any 
voucher  for  the  charge,  and  these 
vouchers  had  been  for  years  in  the 
possession  of  the  depositor,  and  the 
bank  had  lost  control  of  the  evidence 
on  which  it  was  entitled  to  rely,  proof 
of  the  Impropriety  of  the  charge 
should  be  clear  and  satisfactory. 

The  balancing  of  a  pass  book  and 
the  return  thereof  with  the  canceled 
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checks  to  the  depositor,  on  one  account 
which  the  bank  has  with  the  depositor, 
do  not  amount  to  an  account  stated  as 
to  another  and  separate  account. 
Second  Nat.  Bank  t.  Thompson  (1910) 
44  Pa.  Super.  Ct.  200. 

Other  courts  hold  that  the  effect  of 
a  depositor's  failure  to  examine  his 
puB  book  and  vouchers  and  report  to 
the  bank  any  forgeries  in  the  vouchers 
is  that  the  depositor  is  estopped,  if 
his  conduct  operates  to  the  prejudice 
of  the  bank,  from  questioning  the 
accuracy  of  the  account  as  stated  in 
the  pass  book,  and  in  some  jurisdic- 
tions it  is  held  that  such  prejudice  as 
the  loss  of  the  right  to  proceed  against 
the  forger  to  compel  restoration  is 
sufficient  to  estop  the  depositor  from 
questioning  the  account.  Leather 
Mfrs.  Nat.  Bank  v.  Morgan  (1886)  117 
U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  New  York  Produce  Exch.  Bank 
T.  Houston  (1909)  95  C.  C.  A.  251,  169 
Fed.  785;  Wind  v.  Fifth  Nat.  Bank 
(1890)  39  Mo.  App.  72;  McKeen  v. 
Boatmen's  Bank  (1898)  74  Mo.  App. 
281;  Fifth  Nat.  Bank  v.  Iron  City  Nat. 
Bank  (1899)  92  Tex.  436,  49  S.  W.  368, 
followed  in  Iron  City  Nat.  Bank  v. 
Fifth  Nat  Bank  (1903)  31  Tex.  Civ. 
App.  308,  71  S.  W.  612.  See  also 
Weinstein  v.  National  Bank  (1887)  69 
Tex.  38,  6  Am.  St.  Rep.  23,  6  S.  W.  171. 
With  regard  to  the  effect  of  the  fail- 
ure of  a  depositor  to  examine  his  pass 
books  and  vouchers  within  a  reason- 
able time,  and  notify  the  bank  of  any 
irregularities  therein,  it  was  said  in 
National  Bank  of  Commerce  v.  Ta- 
eoma  Mill  Co.  (1910)  104  C.  C.  A.  441, 
182  Fed.  1:  "It  is  manifest  that  the 
depositor  sustains  such  a  relation  to 
his  banker  as  that  he  is  bound  to  give 
heed  to  the  periodical  statements 
coming  from  the  bank  in  connection 
with  the  return  of  his  pass  book,  show- 
ing the  balancing  of  his  account  with 
the  bank.  If  he  interposes  no  objec- 
tion to  such  statements,  the  presump- 
tion naturally  follows  that  he  deems 
them  correct  The  bank  has  a  right  to 
rely  upon  such  presumption,  and  to 
tct  upon  it  in  the  future.  If,  further- 
more, transactions  of  an  irregular 
character  have  been  noted  therein, 
inch  as  the  inadvertent  payment  of 


checks  and  drafts  by  the  bank  beyond 
the  scope  of  express  authority,  it  may 
be,  depending  upon  the  peculiar 
facts  and  circumstances  attending  the 
transactions  themselves,  that  the  de- 
positor will  be  subsequently  estopped 
to  deny  the  authority  of  the  bank  to 
make  such  payments." 

The  resultant  loss  to  the  bank  must 
however,  be  clearly  shown.  Janin  v. 
London  &  S.  F.  Bank  (1891)  92  CaL 
14,  14  L.R.A.  320,  27  Am.  St.  Rep.  82, 
27  Pac.  1100. 

In  a  few  jurisdictions  it  is  held  that 
there  is  no  estoppel  as  to  payments 
made  by  the  bank  previous  to  the  fail- 
ure of  the  depositor  to  examine  his 
pass  book  and  vouchers,  but  that  the 
depositor  is  estopped  from  question- 
ing the  validity  of  payments  made 
after  such  failure,  when  such  subse- 
quent payments  are  a  part  of  a  series 
of  forgeries  committed  by  the  same 
person.  First  Nat  Bank  v.  Allen 
(1893)  100  Ala.  476,  27  L.R.A.  426,  46 
Am.  St  Rep.  80, 14  So.  335;  California 
Vegetable  Union  v.  Crocker  Nat.  Bank 
(1918)  37  Cal.  App.  743,  174  Pac.  920; 
National  Dredging  Co.  v.  Farmers' 
Bank  (1908)  6  Penn.  (DeL)  580,  16 
L.R.A.(N.S.)  593, 1S6  Am.  St  Rep.  158, 
69  Atl.  607;  Israel  v.  State  Nat.  Bank 
(1909)  124  La.  885,  50  So.  783;  Hardy 
V.  Chesapeake  Bank  (1879)  51  Md. 
662,  34  Am.  Rep.  325;  Kenneth  Invest 
Co.  V.  National  Bank  (1902)  96  Mo. 
App.  125,  70  S.  W.  173. 

In  New  York,  a  depositor  is  not 
estopped  from  questioning  his  ac- 
count by  reason  of  a  failure  in  his 
duty  of  examination,  but  it  is  held 
that  the  depositor  is  liable  to  the  bank 
for  such  damages  as  are  caused  by 
his  negligence  in  examining  his  pass 
book  and  vouchers.  Critten  v.  Chemi- 
cal Nat  Bank  (1902)  171  N.  Y.  219, 
57  L.R.A.  529,  63  N.  E.  969.  See  also 
Wachsman  v.  Columbia  Bank  (1894) 
8  Misc.  280,  28  N.  Y.  Supp.  711. 

A  bank  is  not  in  position  to  claim 
an  estoppel  against  a  depositor  if  the 
bank  itself  has  been  guilty  of  negli- 
gence in  paying  a  check  the  forgery 
of  which  could  have  been  detected  by 
the  exercise  of  reasonable  care.  New 
York  Produce  Exch.  Bank  t.  Houston 
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(1909)  95  C.  C.  A.  251,  169  Fed.  785; 
Leather  Mfrs.  Nat.  Bank  v.  Morgan 

(1886)  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  C^.  Rep.  667;  First  Nat.  Bank  v. 
Farrell  (1921)  16  A.L.R.  — ,  —  C.  0. 
A.  — ,  272  Fed.  S71,  certiorari  denied 
in  U.  S.  Adv.  Ops.  1921-22,  p.  8; 
National  Dredging  Co.  v.  Farm- 
en  Bank  (1908)  6  Penn.  (DeL)  680, 
16  L.R.A.(N.S.)  593,  ISO  Am.  St.  Rep. 


158,  69  AtL  607;  Manufacturers'  Nat. 
Bank  v.  Barnes  (1872)  65  ILL  69,  16- 
Am.  Rep.  576;  Merchants'  Nat.  Bank. 
V.  Nichols  &  S.  Co.  223  IlL  41,  7 
L.R.A.(N.S.)  762,  79  N.  E.  88;  Brixen 
V.  Deseret  Nat  Bank  (1888)  5  Utah, 
504,  18  Pac.  43;  TixtX  Nat  Bank  v. 
Richmond  Electric  Co.  (1906)  106  Ytu 
347,  7  L.R.A.(N.S.)  744,  117  Am.  St^ 
Rep.  1014,  66  S.  £.  162.  W.  A.  S. 


NANNIE  HACEWORTH,  Exrx.,  etc.,  of  B.  F.  Hackworth,  DeceasecL 

Reapt^ 

V. 

MISSOURI  SOUTHERN  RAILROAD  COMPANY,  Appt 

JftosouH  Supreme  Court  (In  Bano)—Dee«nib0r  Sit  1980. 
(—  Mo.  — ,  227  S.  W.  1032.) 

Rates  —  confiscatory  on  one  class  of  traffic  —  validity. 

1.  A  state  cannot  establish  a  rate  for  a  particular  class  of  freight  on  % 
short-line  railroad  which  will  compel  its  carriage  at  a  loss,  although'  the 
rate  for  all  kinds  of  traffic,  taken  as  a  whole,  will  produce  an  adequate 
return  on  the  investment. 

[See  note  on  this  question  beginning  on  page  186.] 

—when  taketk 


Evidence  —  judicial  notice. 

2.  The  courts  of  a  state  take  judicial 
notice  of  the  character  of  country 
through  which  one  of  its  railroads 
runs,  and  of  its  products. 

[See  15  R.  C.  L.  1120.] 


3.  Judicial  knowledge  of  facts  is 
measured  by  general  knowledge  of  the 
same  facts. 

[See  16  R.  C.  L.  1067.] 


(Williams,  J.,  dissents.) 


Afpkal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Reynolds 
County  (Bearing,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recovw 
alleged  overcharges  collected  by  defendant  for  the  shipment  of  railroad 
ties  over  its  road.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  B.  Daniel,  for  appellant:  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1;  Nor- 

If  the  rates  prescribed  by  §  3241,     folk  &  W.  R.  Co.  v.  Conley,  286  U.  S. 


Rev.  Stat.  1909,  for  the  transportation 
of  railroad  ties,  would  not  yield  to  de- 
fendant a  substantial  return  upon  that 
portion  of  the  fair  value  of  its  prop- 
erty used  in  said  service  which  is 
properly  assignable  to  that  service, 
that  provision  of  the  statute  is,  as  to 
defendant,  void,  irrespective  of  the  re- 
turn it  could  earn  from  all  of  its  busi- 
ness, or  from  all  of  its  intrastate  busi- 
ness. 

Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  586,  69  L.  ed.  735,  LJI.A. 
1917F,  1148,  P.U.R.1915C,  277,  85  Sup. 


605,  59  L.  ed.  745,  P.U.R.1915C,  293,  85 
Sup.  Ct.  Rep.  437. 

Mr.  Arthur  T.  Brewster  also  for  ap- 
pellant. 

Mr.  Staart  L.  Clark  for  respondent 

Graves,  J.,  delivered  'Uie  opinion  of 
the  court: 

B.  F.  Hackworth,  to  the  May 
term,  1915,  of  the  Reynolds  county 
circuit  court,  instituted  his  action 
in  748  counts  against  the  defendant, 
for  alleged  overcharges  in  the  ship- 
ment of  railroad  ties.    The  several 
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counts  are  in  the  natare  of  actions    daily  know 

for  money  had  and  received,  and  so 

the  judgmrat  runs.    Upon  trial  the 

plaintiff  dismissed  as  to  15  counts, 

and  had  judgmat  on  the  remaining 

counts  in  Hat  aggregate  som  ot 
$10,572.36,  with  interest  thereon  at 
6  per  cent  per  annum  from  Febru- 
aiy  23, 1915.  The  amount  sued  for 
in  each  count  was  the  difference  be- 
tween the  freight  rate  fixed  by  § 
3241,  Rev.  Stat.  1909,  and  the  rate 
actually  charged. 

The  answer  was:  (1)  A  general 
denial;  (2)  a  plea  'ttiat  the  rates 
fixed  by  said  §  3241  were  confisca- 
tory, and  violative  of  stated  provi- 
sions of  the  Federal  Constitution, 
as  well  as  stated  provisions  of  the 
state  Constitution ;  (3)  the  five-year 
Statute  of  Limitations  was  invoked 
as  to  certain  counts;  and  (4)  the 
three-year  Statute  of  Limitations  ( 
1890)  was  likewise  invoked  as  to  al 
of  the  counts.  This  paragraph  was 
stricken  out  upon  motion  of  plain- 
tiff. The  shipment  of  ties  ran 
through  the  years  (or  parts  of 
years)  1909, 1910,  and  1911. 

By  reply  plaintiff  sought  to  evade 
concededly  outlawed  counts,  by 
pleading  the  pendency  of  the  Mis- 
.  souri  Rate  Cases  in  the  courts  of  the 
United  States,  and  averred  that  the 
statute  would  not  run  against  him 
until  the  United  States  Supreme 
Ck>urt  decided  the  validity  of  §  3241, 
supra,  on  June  16, 1913,  the  enforce- 
ment of  the  statute  having  been 
stayed  by  injunction  in  such  Rate 
Cases.  Defendant  was  not  a  party 
to  such  cases,  nor  was  the  plaintiff 
herein. 

From  the  judgment  indicated  the 
defendant  has  appealed.  The  pres- 
ent plaintiff  is  tiie  executrix  of  tiie 
wiU  of  B.  F.  Hackworth,  now  de- 
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This  outlines  the  case. 

!•  The  railroad  in  question  is  in  a 
iou{^  mountainous  section  of  the 
state,  and  has  sharp  curves  and  ex- 
cessive grades.  A  large  portion  of 
M4ema»_ '  Jts  business  is  the 
£tto^  transportation      of 

railroad  ties.  In 
act,  this  court  would  have  to  judi- 


the  character  of  the 
country  and  its  producte.  Of  matt<»:s 
of  stete  history  the  courts  are  not 
more  ignorant  than  the  general  pub- 
lic. Judicial  knowl- 
edge of  facte  is  -"■*•■  *^'"' 
measured  by  general  knowledge  of 
the  same  facte.  We  judicially  know 
the  different  sections  of  our  stete, 
ite  producte  and  industries,  because 
such  are  taught  in  the  schools,  and 
are  matters  of  general  knowledge. 
But  the  evidence  in  this  case  shows 
that  a  very  large  per  cent  of  this 
railroad's  business  was  carload  ship- 
mente  of  railroad  ties.  Defendant 
has  challenged  the  validity  of  the 
Act  of  1907,  now  §  3241,  Rev.  Stet. 
1909,  as  applied  to  it,  in  the  matter 
of  the  rates  on  railroad  ties,  as  fixed 
by  such  act;  this  upon  the  ground 
that  they  are  confiscatory,  in  that 
they  are  bringing,  and  during  the 
years  herein  involved  brought,  to 
the  railroad  less  money  than  it  ex- 
pended in  the  hauling  of  the  ties. 
In  1907  this  road  did  not  have  mile- 
age enough  to  place  it  within  class 
C,  as  railroads  were  then  and  now 
classified.  Rev.  Stet.  1909,  §  3231. 
The  Act  of  1907,  now  Rev.  Stet.  § 
3241,  did  not  then  apply  to  it,  so 
that  it  had  no  part  or  pared  in  the 
Missouri  Rate  Cases.  In  1909,  and 
before  the  shipment  of  the  ties  here- 
in involved,  its  mileage  exceeded  46 
miles,  and  it  thereupon  fell  within 
the  terms  of  said  §  3241.  Ite  pres- 
ent mileage  but  little  more  than 
brings  it  within  the  stetute  feupra ; 
i.  e.,  54  miles  of  main  line,  10  miles 
of  branch  lines,  and  5  miles  of  sid- 
ing and  spur  tracks.  Its  line  is  in 
a  lie,  lumber,  and  wood  district  of 
the  stete. 

Up  to  1913  schedules  of  rates 
within  the  stetutory  maximums 
were  fixed  by  the  railroad  and  ware- 
house commissioners.  Since  1913 
they  have  been  fixed  by  the  public 
service  conmiission,  under  the  Act 
of  1913.    Laws  1913,  pp.  557  et  seq. 

Counsel  have,  by  the  following 
teble,  shown  the  rates  on  railroad 
ties  both  before  and  after  the  Act  of 
1907,  now  Rev.  Stet.  1909,  §  3241. 
This  teble  shows: 


Digitized  by 


Google 


172 


pit*' 


oceo 


r-'o 


icu5  >o 


tow 


c3  00  CO  IH  B 

>ao9  to  CI  ^co  to\ 


oeo to_c<  _ 


«<H  ooeo 


to  00 tac* 


taCi >QC4 


i 


Years. 


^M  ^M  ^ 


to  2  :   ^  •^  I 


■3S 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [15  A.LJL 

Missouri  Southern  R.  Go.  8  Mo.  P. 
S.  C.  1,  loc.  cit.  66,  P.U.R.1916C, 
607.  This  proceeding  was  begun  in 
1914, 

By  an  expert  In  this  case  it  is 
shown  that  the  hauling  of  ties  at  the 
statutory  rate  would  have  entailed 
a  loss  upon  this  carrier,  as  follows: 

Revenue 
Cost  of  from        Loss  from 

Service.        Statutory    Operation. 
Rates. 

1910  ...$11,400.26  $7,918.97  $3,481.27 

1911  ...  18,696.26  9,028.26  4,668.01 

1912  ...  10,677.31  6,647.43  4,029.88 
1914  ...  29,454.31  18,346.10  11,108.21 

In  fact,  it  is  not  seriously  ques- 
tioned that  the  statutory  rate  fixed 
by  §  3241,  supra,  would  have  en- 
tailed a  loss  upon  the  defendant  dur- 
ing the  years  covered  by  this  suit. 
It  is  urged  by  counsel  for  plaintiff 
that  this  record  does  not  show  that 
the  road  was  not  getting  fair  returns 
upon  its  investment,  notwithstand- 
ing this  loss  upon  railroad  ties.  If 
the  matter  reaches  this  point,  those 
facts  can  be  dealt  with  later.  This 
matter  is  practically  disposed  of  by 
the  briefs  filed  in  banc,  which  we 
will  not.  To  this  point  we  have  this 
simple  question:  Can  this  statute, 
as  applied  to  this  defendant,  stand, 
when  the  rates  fixed  therein  compel 
the  defendant  to  carry  a  very  large 
per  cent  of  its  carload  traffic  at  an 
absolute  loss?    Of  this,  next. 

II.  As  stated  above,  it  is  not  se- 
riously contended  that  the  hauling  of 
railroad  ties  at  the  rate  fixed  by  § 
3241,  supra,  would  have  been  a  los- 
ing game  for  this  short  railroad. 

It  is  presumed  to  be  nonconfisca- 
tory until  its  confiscatory  character 
is  made  to  appear.  Its  confiscatory 
character  is  made  to  appear:  (1) 
By  the  fact  that  the  previous  rate 
(likewise  presumed  to  be  reason- 
able) was  much  higher;  (2)  by  the 
direct  evidence  of  a  railroad  expert, 
who,  according  to  well-established 
railroad  rules,  made  the  specific  cal- 
culations set  out  in  the  statement; 
and  (3)  by  the  later  rulings  of  the 
public  service  commission.  Upon 
the  question  now  for  determination, 
suggested  at  the  close  of  the  pre- 
vious  paragraph,   learned   counsel 


From  this  table  it  appears  that, 
both  before  and  after  the  Act  of 
1907,  the  rate  on  ties  for  this  short 
road  was  much  more  favorable  than 
those  fixed  by  the  Act  of  1907.  The 
rate  fixed  in  1907,  quoting  from  § 
3241,  is:  "For  a  carload  of  40,000 
pounds  of  minimum  weight  un- 
dressed stone,  crushed  rock,  sand, 
railroad  ties,  cordwood,  building  or 
paving  brick,  not  exceeding  40  cents 
per  ton  of  2,000  pounds  to  the  ton 
for  the  first  fifty  miles  or  fractional 
part  thereof,  and  not  exceeding  5 
cents  per  ton  per  carload  for  the 
next  ten  miles  or  fractional  part 
thereof,  and  not  exceeding  5  cents 
per  ton  per  carload  for  each  addi- 
tional ten  miles  or  fractional  part 
thereof.  In  computing  the  rate  of 
freight,  according  to  the  provisions 
of  this  article,  the  distance  shall  be 
computed  from  the  point  where  it  is 
received  to  the  point  of  destination 
in  the  state,  notwithstanding  it  may 
pass  from  one  road  to  another." 

The  rates  prior  to  1907  were  rates 
fixed  by  the  Missouri  railroad  and 
warehouse  commissioners.  From 
1915  on,  tiie  rates  are  those  fixed  by 
the  public  service  commission,  under 
the  Act  of  1913  supra.  Those  for 
1915  were  fixed  in  the  case  of  Re 
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for  plaintiiF  in  his  divisional  brief 
says:  "Appellant  also  invokes  the 
rale  laid  down  in  the  North  Dakota 
Rate  Cases  (Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  59  L. 
ed.  735,  L.R.A.1917F,  1148,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429, 
Ann.  Cas.  1916A,  1)  that  the  state 
cannot  require  it  to  transport  any 
class  of  traffic  where  it  is  shown 
that  it  would  be  required  to  trans- 
port the  same  at  a  loss,  or  without 
sufficient  return  upon  that  class 
alone  to  give  it  a  fair  return  upon 
that  property  devoted  to  the  trans- 
portation of  the  class  of  traffic  in 
question.  It  is  the  theory  of  re- 
spondent, sustained  by  the  trial 
court,  that  this  rule  can  only  be  in- 
voked where  the  state  segregates 
from  an  entire  mass  of  traffic  a 
single  commodity  or  class  of.  tiiaffic, 
and .  prescribes  rates  which,  con- 
sidering that  traffic  alone,  do  not 
yield  a  reasonable  return,  and  that, 
where  the  state  has  prescribed  and 
established  a  complete  schedule  of 
rates  affecting  all  traffic,  the  rule 
stated  in  the  North  Dakota  Rate 
Cases  cannot  apply;  that,  where  the 
state  has  prescribed  a  complete 
schedule  of  rates  affecting  all  traffic, 
as  was  done  in  §  8241,  supra,  it  must 
be  shown  that  the  rates,  considered 
in  their  entirety,  are  not  sufficient 
to  yield  a  reasonable  return  upon  the 
property  used  in  the  public  service 
at  the  time  it  is  being  so  used.  That 
confiscation  of  property  is  not  shown 
where  the  corporation  may  be  re- 
quired to  perform  certain  service  at 
an  insufficient  profit,  or  even  at  a 
loss,  when'  the  entire  schedule  of 
rat«  may  yield  a  sufficient  return 
upon  all  the  property  used  in  ihe 
public  service." 

Contra,     the    appellant    counsel 
plants  his  case  (on  this  point)  upon 
his  conception   of   the    rules    an- 
nounced hy  Mr.  Justice  Hughes  in 
Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  59  L.  ed.  735,  L.R.A. 
1917P,  1148,  P.U.R.1916C,  277,  36 
Sup.  Ct  Rep.  429,  Ann.  Cas.  1916A, 
1,  and  another  case  by  the  same 
learned  justice  about  the  same  date. 


For  this  court  the  case  is  one  of 
first  impression. 

Can  a  valid  rate  law  be  passed 
which,  when  applied  to  a  common 
carrier,  will  compel  such  carrier  to 
haul  a  large  per  cent  of  its  freight 
at  a  clear  loss,  simply  because  the 
other  rates  named  in  the  state  law 
will  make  up  that  loss,  and,  in  addi- 
tion, allow  a  reasonable  return  upon 
the  investment?  This  is  the  broad 
question  at  the  threshold  of  this 
case.  In  the  language  of  appellant's 
counsel  it  is  thus  stated:  "The  the- 
ory on  which  this  case  was  tried,  as 
well  as  the  theory  on  which  it  was 
presented  to  division  2  of  this  court 
by  both  parties,  was  that  appellant 
contended  tt»at,  if  the  revenue  which 
would  have  been  derived  from  the 
application  of  the  rates  prescribed 
by  §  8241  to  the  shipments  in  ques- 
tion would  not  have  yielded  any 
substantial  return  upon  the  proper- 
ty properly  assignable  to  that  traffic 
after  paying  proper  costs  of  opera- 
tion, then  the  statute  was  as  to  ap- 
pellant confiscatory  and  void ;  while 
counsel  for  respondent  contended 
that  in  order  for  appellant  to  escape 
the  mandate  of  the  statute  it  must 
show  that  all  the  revenue  which  it 
would  have  derived  from  all  intra- 
state traffic  mentioned  in  said  §  3241 
would  not  yield  to  it  a  reasonable 
return  upon  the  property  of  appel- 
lant properly  assigrnable  to  sudi 
intrastate  traffic.  That  this  was  the 
theory  of  counsel  for  respondent, 
see  page  7  of  his  brief  filed  herein. 
A  decision  of  this  question  of  law 
determines  the  question  now  under 
consideration,  for  there  was  no  at- 
tempt on  the  part  of  appellant  to 
show  what  return  was  or  would 
have  been  received  from  all  the 
intrastate  traffic  mentioned,  if  the 
rates  prescribed  in  said  §  3241  had 
been  applied  thereto;- neither  was 
there  any  attonpt  on  the  part  of 
counsel  for  respondent  to  show  that 
the  rates  charged  and  collected  by 
appellant  were  unreasonably  high, 
other  than  to  show  that  they  were 
higher  than  thooe  prescribed  by  the 
statute  aforesaid,  nor  were  there 
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any  allegations  that  the  rates 
charged  were  unreasonably  high." 

In  his  brief  before  the  court  in 
banc  counsel  for  respondent  quotes 
the  foregoing,  and  adds  that  the 
respective  theories  of  counsel  are 
correctly  stated  by  counsel  for  appel- 
lant. Stating  the  proposition  dif- 
ferently, can  a  state  law  be  confisca- 
tory as  to  a  given  class  of  freight, 
and  yet  stand  as  to  such  confiscatory 
portion,  because,  by  other  provi- 
sions, Jones  is  made  to  pay  Smith's 
legitimate  freight?  The  proposition 
does  not  savor  of  sound  reason,  if  it 
is  to  be  answered  in  the  affirmative. 

It  is  always  true  that  the  question 
<of  whether  or  not  a  statute  fixing 
rates  is  confiscatory  is  a  question  of 
fact  (Missouri  Rate  Cases  (Knott  v. 
Ohicago,  B.  &  Q.  R.  Co.)  230  U.  S. 
Joe.  cit.  508,  57  L.  ed.  1594,  33  Sup. 
j€t.  Rep.  975),  but  in  this  case  the 
•confiscatory  character  of  this  por- 
tion of  §  3241  is  not  seriously  ques- 
tioned. We  mean  by  this  that  there 
is  no  doubt  that  the  rate -fixed  by 
this  statute,  so  far  as  the  hauling  of 
railroad  ties  is  concerned,  was  con- 
fiscatory as  to  this  defendant.  De- 
fendant would  have  been  hauling 
them  at  a  loss.  For  the  single  issue 
whidi  counsel  upon  both  sides  ad- 
mit to  be  the  issue  here,  this  will 
suffice.  Appellant  contends  that  we 
should  declare  this  portion  confisca- 
tory and  void,  for  the  reasons  stated, 
whilst  respondent  contends  that 
there  has  been  a  failure  to  show 
that  the  whole  scheme  of  rates  was 
confiscatory,  and  therefore  defend- 
ant's defense  fails.  i 

Counsel  for  respondent  cite  to  us 
the  cases  of  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  loc. 
cit.  433,  57  L.  ed.  1555,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18;  Knoxvillev. 
Knoxville  Water  Co.  212  U.  S.  19, 
S3  L.  ed.  382-,  29  Sup.  Ct.  Rep.  148, 
and  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  439,  47  L.  ed.  892, 
28  Sup.  Ct.  Rep.  571,  but  these  cases 
do  not  go  to  tiie  single  and  simple 
issue  here.  Lest  we  forget,  let  us 
reiterate  the  issue  here.  Is  that  por- 
tion of  a  state  rate  law  valid  which 


compels  a  railroad  to  carry  the 
freight,  or  the  class  of  freight, 
therein  mentioned,  at  a  loss,  al- 
though it  be  admitted  that  the  rates 
under  the  law,  taken  as  a  whole, 
would  give  adequate  returns?  This 
is  the  question  here.  Public  policy 
should  not  stand  for  a  law  which 
compels  Jones  to  make  good  the 
losses  on  Smith's  freight. 

The  ruling  in  Northern  P.  R.  Co. 
V.  North  Dakota,  236  U.  S.  585, 
59  L,  ed.  735,  L.R.A.1917F,  1148, 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A,  1  et  seq.,  in 
our  judgment,  settles  this  case.  The 
court  there  had  under  consideration 
chapter  51  of  the  Laws  of  1907  of 
North  Dakota.  This  law  of  1907 
(N.  D.  Laws  1907,  p.  73)  amended  § 
4395  of  the  Revised  Code  of  1905. 
In  the  Code  of  1905  this  §  4395  ap- 
pears in  article  10  of  such  Code,  en- 
titled "To  Regulate  Common  Car- 
riers and  Define  the  Duties  of  the 
Commissioners  of  Railroads."  In 
the  said  article  10,  Code  of  1905,  the 
commissioners  of  railroads,  by  § 
4343,  are  empowered  to  fix  maxi- 
mum schedules  of  rates  for  the  rail- 
roads of  the  state,  and  to  this  end 
were  empowered  to  classify  freight. 
Section  4395  of  article  10,  Code  of 
1905,  fixed  the  maximum  rates  for 
coal,  and  these  maximum  rates  so 
fixed  were  by  the  Act  of  1907  (chap. 
51)  further  lowered.  The  Northern 
Pacific  and  two  other  roads  named 
in  the  opinion  refused  to  put  the 
rates  in  force,  for  that  such  rates 
compelled  them  to  carry  coal  at  a 
loss.  The  case  was  decided  nisi  on 
the  theory  that,  if  all  the  intrastate 
business  of  these  roads  gave  them 
returns  upon  their  property,  then 
such  roads  could  not  complain  of 
carrying  coal  at  a  loss.  The  roads 
tried  the  case  upon  the  theory  that 
they  could  not  be  compiled  to  carry 
any  particular  article  or  class  of 
freight  at  a  loss.  The  state  court 
found  in  its  way  of  figuring  that  the 
Northern  Pacific  made  some  $847  in 
twelve  months  on  coal.  The  other 
roads  carried  at  a  loss.  By  the  state 
court  the  roads,  by  mandatory  in- 
junction, were  compelled  to  put  in. 
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force  the  statute,  and  this  ruling  Mr. 
Justice  Hughes  reversed  as  to  all 
three  of  the  roads.  The  returns  of 
other  articles  or  classes  of  articles 
were  not  gone  into  in  these  cases. 
At  page  594  of  236  U-  S.,  Mr.  Justice 
Hughes  outlines  the  holdings  of  the 
state  court  upon  the  law  as  follows: 

"As  to  the  law,  the  state  court 
held: 

"'(a)  The  statutory  freight  rate 
is  presumed  to  be  reasonable,  which 
presumption  continues  until  the  con- 
trary appears,  and  the  rate  is  shown 
beyond  a  reasonable  doubt  to  be  con- 
fiscatory. 

"  *(b)  Proof  that  a  rate  is  non- 
■compensatory — ^that  is,  while  pro- 
ducing more  revenue  than  sufficient 
to  pay  the  actual  expenses  occa- 
sioned by  the  transportation  of  the 
-commodity,  but  insufficient  to  also 
reimburse  for  that  proportion  of  the 
railroad's  fixed  or  overhead  costs 
'proper]^^  apportionable  to  such  com- 
modity carried — is  not  sufficient  to 
•establish  that  the  rate  is  confisca^ 
"tory  in  law. 

"  '(c)  In  order  to  establish  sudi 
a  noncompensatory  rate  to  be  con- 
fiscatory, it  must  further  appear 
that  any  deficit  under  the  rate  af- 
fects the  net  intrastate  frdght  earn- 
ings materially,  and  reduces  them  to 
a  point  where  they  are  insufficient 
io  amount  to  a  reasonable  rate  of 
profit  on  the  amount  of  the  value  of 
the  railroad  property  within  the 
state  contributing  to  produce  such 
net  earnings.' 

"Accordingly  it  was  further  held 
that,  after  establishing  the  value  of 
the  property  employed  in  the  pro- 
duction of  the  net  intrastate  freight 
earnings,  it  must  appear,  in  order 
to  show  confiscation,  either:  (1) 
That  such  earnings  are  insufficient 
to  yield  a  fair  return  upon  that 
-value,  and  that  the  commodity  in 
question  is  carried  for  less  than 
what  is  sufficient  to  meet  all  ex- 
penses, including  'out-of-pocket 
costs'  and  fixed  charges;  or  (2)  that 
the  loss  on  the  conmiodity  under  the 
rate  attacked  'reduces  the  balance 
-of  the  net  intrastate  freight  earn- 
ings' to  a  point  where,  including  the 


loss  on  the  commodity  rate,  they  fail 
to  yield  such  return.  26  N.  D.  440, 
145  N.  W.  135." 

Speaking  to  the  issue  here  in- 
volved, Mr.  Justice  Hughes,  at  pages 
595  et  seq.  of  236  U.  S.,  says:  "But, 
broad  as  is  the  power  of  regulation, 
the  state  does  not  enjoy  the  freedom 
of  an  owner.  The  fact  that  the 
property  is  devoted  to  a  public  use 
on  certain  terms  does  not  justify  the 
requirement  that  it  shall  be  devoted 
to  other  public  purposes  or  to  the 
same  use  on  other  terms,  or  the  im- 
position of  restrictions  that  are  not 
reasonably  concerned  with  the  prop- 
er conduct  of  the  business  according 
to  the  undertaking  which  the  car- 
rier has  expressly  or  impliedly  as- 
sumed. If  it  has  held  itself  out  as  a 
carrier  of  passengers  only,  it  cannot 
be  compelled  to  carry  freight.  As  a 
carrier  for  hire,  it  cannot  be  re- 
quired to  carry  persons  or  goods 
gratuitously.  The  case  would  not 
be  altered  by  the  assertion  that  the 
public  interest  demanded  such  car- 
riage. The  public  interest  cannot  be 
invoked  as  a  justification  for  de- 
mands which  pass  the  limits  of  rea- 
sonable protection  and  seek  to  im- 
pose upon  the  carrier  and  its 
property  burdens  that  are  not  inci- 
dent to  its  engagement.  In  sicch  a 
case  it  wovld  be  no  answer  to  say 
that  the  carrier  ohtaina  from  its 
entire  intrastate  bttsiness  a  return 
as  to  the  sufficieney  of  which  in  the 
aggregate  it  is  not  entitled  to  com- 
plain."   (The  italics  are  ours.) 

Again,  at  page  698  of  236  U.  S., 
the  learned  justice  further  says: 
'"Die  state  insists  that  the  enact- 
ment of  the  statute  may  be  justified 
as  'a  declaration  of  public  policy.' 
In  substance,  the  argument  is  that 
the  rate  was  imposed  to  aid  in  the 
development  of  a  local  industry, 
and  thus  to  confer  a  benefit  upon  the 
people  of  the  state.  The  importance 
to  tiie  community  of  its  deposits  of 
lignite  coal,  the  infancy  of  the  indus- 
t^,  and  the  advantages  to  be  gained 
by  increasing  the  consumption  of 
this  coal  and  making  the  community 
less  dependent  upon  fuel  supplies 
imported  into  the  state  are  empha- 
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sized.  But,  while  local  interests 
serve  as  a  motive  for  enforcing  rea- 
sonable rates,  it  would  be  a  very 
different  matter  to  say  ai&t  the 
state  may  compel  the  carrier  to 
maintain  a  rate  upon  a  particular 
commodity  that  is  less  than  reason- 
able, or — as  might  equally  well  be 
asserted — to  carry  gratuitously,  in 
order  to  build  up  a  local  enterprise. 
That  would  be  to  go  outside  the  car- 
rier's undertaking,  and  outside  the 
field  of  reasonable  supervision  of 
the  conduct  of  its  business,  and 
would  be  equivalent  to  an  appropri- 
ation of  the  property  to  public  uses 
upon  terms  to  which  the  carrier  had 
in  no  way  agreed.  It  does  not  aid 
the  argument  to  urge  that  the  state 
may  permit  the  carrier  to  make  good 
its  loss  by  charges  for  other  trans- 
portation. If  other  rates  are  ex- 
orbitant, they  may  be  reduced.  Cer- 
tainly  it  covid  not  be  said  that  the 
carrier  may  be  required  to  charge 
excessive  rates  to  some  in  order  that 
others  might  be  served  at  a  rate  un- 
reasonably low.  That  wovld  be  but 
arbitrary  action.  We  cannot  reach 
the  conclusion  that  the  rate  in  ques- 
tion is  to  be  supported  upon  the 
ground  of  public  policy  if,  upon  the 
facts  found,  it  should  be  deemed  to 
be  less  than  reasonable." 

At  page  601  of  236  U.  S.,  appears 
this  significant  remark  from  the 
learned  justice:  "It  has  repeatedly 
been  assumed  in  the  decisions  of  this 
court  that  the  state  has  no  arbitrary 
power  over  the  carrier's  rates  and 
may  not  select  a  particular  com- 
modity or  class  of  traffic  for  car- 
riage without  reasonable  reward." 

As  I  read  this  opinion  from  our 
highest  court,  and  the  one  which  has 
the  power  of  final  action  upon  the 
Federal  question  herein  involved, 
the  theory  of  the  trial  court  in  tiie 
instant  case  was  wrong.  Both 
counsel  agree  as  to  the  theory  of  the 
trial  below,  and  that  theory  clearly 
contravenes  the  rule  in  Northern  P. 
R.  Co.  V.  North  Dakota,  supra.  Un- 
der the  conceded  facts  this  rate  upon 
railroad  ties  was  so  inadequately 
low  as  to  be  confiscatory.  It  is  a 
wholesome  rule  for  the  state,  in 


making  rates,  to  obviate  a  rate 
which  will  compel  the  carrying  of  a 
commodity  at  a  loss.  If  the  state 
can  do  that,  it  can  compel  some  com- 
modities to  be  carried  free,  and  give 
the  railroad  fair  net  earnings  by 
having  high  rates  on  other  commodi- 
ties. In  these  days  of  enlightened 
rate  experts,  it  is  not  hard  to  deter- 
mine whether  or  not  a  given  rate  up- 
on a  particulai"  commodity  will  bear 
its  reasonable  proportion  toward  a 
fair  income  from  a  whole  schedule 
of  rates,  after  paying  its  legitimate 
proportion  of  carriage  cost.  Nor  is 
it  hard  to  determine,  in  these  days, 
whether  a  given  rate  upon  a  partic- 
ular commodity  entails  loss  upon 
the  carrier.  The  rate  in  question 
here  is  confiscatory  under  the  con- 
ceded facts  and  the 
Federal  rulings,  and  Sfc^?:;;^'' o« 
vhen  the  Federal  f*"^"'"".?!.^ 
Constitution  is  ap- 
plied that  portion  of  the  law  must 
faU. 

Since  the  hearing  in  division,  both 
counsel  in  their  briefs  say  this  is  the 
sole  question  for  determination,  and 
other  matters  need  no  further  no- 
tice. 

The  judgment  is  reversed,  and  the 
cause  remanded  to  be  disposed  of  in 
accordance  with  this  opinion. 

All  concur  except  Williams,  J., 
who  dissents,  and  adopts  the  opinion 
of  White,  C,  in  division  No.  2,  as 
his  dissenting  opinion : 

The  plaintiff,  executrix  of  the  will 
of  B.  F.  Hackworth,  deceased, 
brought  this  suit  for  alleged  over- 
charges which  the  defendant  collect- 
ed from  B.  F.  Hackworth  for  the 
shipment  of  ties  over  its  road.  The 
petition  contained  748  counts. 
Plaintiff  dismissed  as  to  16  counts, 
and  recovered  judgment  on  the  re- 
mainder, amounting  in  tiie  aggre- 
gate to  $10,572.36.  The  amount 
prayed  for  in  each  count  of  the  peti- 
tion was  the  amount  charged  in 
excess  of  the  rates  provided  by  8 
3241,  Rev.  Stat  1909,  and  collected 
by  the  defendant  for  a  particular 
shipment  of  ties. 

After  a  general  denial  the  defend- 
ant for  answer  averred  that  the 
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charsres  alleged  to  have  been  collect* 
ed  for  services  rendered  by  the  de* 
fendant  were  reasonable  and  prop- 
er, and  tiiat  the  rates  prescribed  by 
§  3241  were  in  violation  of  several 
enumerated  sections  of  the  Consti- 
tutions of  the  United  States  and  of 
the  state  of  Missouri,  in  that  they 
operated  as  a  confiscation,  and  de- 
prived the  defendant  of  its  property 
without  due  process  of  law. 

Defendant  further  set  up  the  flve- 
year  Statute  of  Limitations  in  de- 
fense of  127  counts  of  the  petition ; 
also  the  three-year  Statute  of  Limi- 
tations (Rev.  Stat  1909,  §  1890,)  as 
to  all  the  counts  of  the  petition,  in 
that  the  action  was  for  penalties. 

The  plaintiff,  in  reply  to  the  pleas 
of  the  Statute  of  Limitations,  al- 
leged  that  before  the  charges  were 
collected  an  injunction  was  granted 
by  the  United  States  circuit  court  of 
the  western  district  of  Missouri,  in 
favor  of  certain  railroads  in  the 
state  of  Missouri,  whereby  the  rail- 
road and  warehouse  commissioner 
and  the  attorney  general  of  the  state 
of  Missouri  were  restrained  from 
enforcing  the  provisions  of  §  3241, 
Rev.  Stat.  1909,  and  that  such  in- 
junction remained  in  force  until  the 
judgment  was  reversed  by  the  Su- 
preme Court  of  the  United  States  in 
1913,  and  during  that  time  the  plain- 
tiff was  unable  to  sue,  and  the  Stat- 
utes of  Limitations  did  not  run. 

The  defendant's  road  did  not  ex- 
ceed 45  miles  in  length  until  May, 
1909,  when  it  was  extended  to  the 
length  of  54  miles  of  main  line,  be- 
sides branches,  etc.     At  that  time 
the  Rate  Act,  including  §  S241,  was 
in  force.    By  the  extension  in  1909 
the     defendant's      railroad      was 
brought  within  class  C,  as  defined 
by  §  3231,  Rev.  Stat.  1909,  so  that 
the  rates  provided  by  §  3241,  Rev. 
Stat.  1909,  were  applicable  to  the 
traffic  on  defendant's  road.    The  ag- 
gregate amount  sued  for  in  the  127 
counts  to  which  defendant  seeks  to 
apply  the  five-year  Statute  of  Limi- 
tations was  $1,401.19.    There  was  a 
judgment  on -all  counts  except  those 
dismissed.     Seven  of  the   15  dis- 
missed were  among,  those  to  which 
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the  five-year  Statute  of  Limitations 
was  pleaded,  leaving  120  counts  in 
which  that  issue  was  joined.  The 
defendant  appealed  from  the  judg- 
ment. The  facts  in  record,  as  tiiey 
pertain  to  the  different  points  pre- 
sented, will  be  considered  in  their 
order. 

The  record  of  the  proceedings  of 
the  Federal  circuit  court,  pleaded  in 
plaintiflf's  reply,  was  not  introduced 
in  evidence,  but  this  court  may  take 
judicial  cognizance  of  it  as  a  matter 
of  current  history.  State  ex  rel. 
Missouri  Southern  R.  Co.  v.  Public 
Service  Commission,  259  Mo.  704, 
loc.  cit.  726,  168  S.  W.  1156;  St. 
Louis  &  S.  F.  R.  Co.  v.  Hadley  (C. 
C.)  168  Fed.  817;  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  &  Q. 
R.  Co.)  230  U.  S.  474, 57  L.  ed.  1571, 
83  Sup.  Ct.  Rep.  975. 

I.  The  plaintiff  relies  upon  the 
case  of  State  ex  rel.  Missouri  P.  R. 
Co.  V.  Williams,  221  Mo.  227,  120  S. 
W.  740,  in  support  of  her  position 
that  the  Statute  of  Limitations  did 
not  run  because  the  plaintiff  could 
not  sue  the  defendant  in  this  case 
while  the  injunction  in  the  Federal 
court  remained  in  force.  A  suit  was 
brought  by  Mr.  Jones,  the  circuit 
attorney  of  the  city  of  St.  Louis, 
against  certain  railroads  that  were 
parties  to  the  proceeding  in  the  Fed- 
eral court,  seeking  to  enjoin  them 
from  collecting  fares  in  excess  of 
the  statutory  rate.  The  defendants 
then  began  the  proceeding  in  this 
court  (State  ex  rel.  Missouri  P.  R. 
Co.  V.  Williams)  to  prevent  by  pro- 
hibition a  prosecution  of  the  injunc- 
tion suit  in  St.  Louis,  and  this  court 
awarded  a  peremptory  writ.  The 
opinion  expressly  placed  the  ruling 
upon  the  ground  that  the  parties  to 
the  two  suits  were  the  same;  the 
parties  to  the  suit  in  St.  Louis, 
where  it  was  sought  to  enjoin  the 
charging  in  excess  of  the  statutory 
rate,  were  the  same  parties,  in  effect, 
as  the  parties  to  the  suits  in  the 
Federal  court,  where  the  enforce- 
ment of  the  statutory  rate  was  en- 
joined. Inasmlich  as  the  Federal 
court  had  first  acquired  jurisdiction 
of  the  parties  and  of  the  subject- 
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matter  of  the  suit,  which  affected 
the  constitutionality  of  the  statute, 
this  court  would  not  interfere,  but 
let  the  matter  proceed  to  final  deter- 
mination in  the  Federal  court. 
While  the  attorney  general  and  the 
railroad  and  warehouse  commission- 
er of  Missouri  were  the  nominal  par- 
ties defendant  to  the  suits  in  the 
Federal  court,  those  officials  of  the 
state  represented  the  passengers 
and  shippers  whose  interests  or 
rights  might  be  affected,  so  that  the 
real  parties  in  interest  were  ship- 
pers or  passengers  over  any  of  the 
railroads  involved,  and  the  circuit 
attorney  of  St.  Louis  in  the  suit 
brought  by  him  represented  the 
same  shippers  and  passengers.  The 
opinion  says  (221  Mo.  loc.  cit.  254) : 
"Thus  we  have  two  cases  in  courts 
of  .  .  .  co-ordinate  jurisdiction 
where  the  power  of  the  courts  is  be- 
ing exercised  between  practically 
the  same  parties  in  interest,  to  wit, 
the  carriers  on  one  hand  and  the 
shippers  and  passengers  on  the 
other,  upon  the  same  subject-matter, 
and  the  two  courts  are  thus  brought 
in  conflict  with  each  other." 

Plainer  language  could  hardly  be 
used  by  the  court  to  show  that  the 
ruling  was  distinctly  upon  the 
ground  of  identity  of  parties.  None 
of  the  parties  to  the  present  suit 
were  parties  to  that  injunction  suit 
in  the  Federal  court  The  defend- 
ant railroad  company  was  not  a 
party,  and  at  the  time  the  judgment 
was  rendered  in  the  Federal  circuit 
court  it  was  not  of  sufficient  length 
to  bring  it  wilhin  the  provisions  of 
§  3241,  but  was  built  to  the  requisite 
length  in  1909.  Not  only  that;  the 
plaintiff  here  was  not  a  party  to 
that  injunction  suit;  the  real  parties 
there,  represented  by  the  officials, 
were  the  shippers  and  passengers 
over  the  railroads  who  were  parties 
to  that  suit;  they  were  not  shippers 
and  passengers,  as  such,  over  the 
railroad  of  defendant  in  this  case. 

Appellant^  however,  claims  that, 
inasmuch  as  there  was  a  judgment 
by  a  Federal  court  having  jurisdic- 
tion, holding  the  statute  unconstitu- 
tional, after  that  decree  was  entered, 


there  was  no  statutoiy  maximum 
rate  law  in  force  in  this  state  until 
the   decree   was   reversed   by    the 
United  States  Supreme  Court;  this 
on   the   theory  tiiat   the   doctrine 
should  be  applied  as  laid  down  in 
several  decisions.    Where  a  statute 
has  been  declared  unconstitutional, 
or  constitutional,  by  a  court  of  last 
resort,  its  constitutionality  ceases  to 
exist  as  an  open  question.    Schmidt 
V.  United  Order  of  Foresters,  259 
Mo.  491,  loc.  cit.  497, 168  S.  W.  626 ; 
State  V.  Finley,  259. Mo.  414,  loc.  cit. 
422,  168  S.  W.  921;  Non-Royalty 
Shoe  Co.  V.  Phoenix  Assur.  Co.  277 
Mo.  399,  210  S.  W.  37,  loc.  cit.  43; 
and  cases  of  like  import.    In  those 
cases  it  was  held  no  longer  permis- 
sible to  raise  a  constitutional  ques- 
tion so  as  to  confer  jurisdiction  up- 
on this  court.     If  that  principle 
could  be  applied  to  this  case,  where 
the  statute  was  held  unconstitution- 
al by  the  Federal  circuit  court,  not  a 
court  of  last  resort,  so  that  every- 
body would  be  bound  by  that  decree 
while  an  appeal  was  pending  in  the 
United     States     Supreme     Court 
(which  we  do  not  by  any  means 
concede),  the  issues  determined  in 
the  Railroad  Rate  Case  would  not 
support   the   position.      The    Rate 
Cases,  eighteen  in  number,  were  de- 
termined in  one  opinion.    St.  Louis 
&  S.  F.  R.  Co.  V.  Hadley  (C.  C.)    168 
Fed.  317.    The  Federal  circuit  court 
in  that  case  held  (loc.  cit.  347)  that 
the  statutes  such  as  the  one  under 
consideration  "should   be  declared 
valid  or  void  as  the  facts  might  war- 
rant,"   and   said    (loc    cit.    348) : 
"Therefore  the  holding  is  that  these 
stcUutes  are  not  void  upon  their 
face,  and  cannot  be  declared  void 
for  the  one  reason  that  the  evidence 
shows  that  they  are  not  enforceable 
as  to  two  or  more  roads."     (Italics 
ours.)    And  further,  on  page  352  of 
168  Fed:  "This  leaves  but  one  ques- 
tion for  decision,  and  that  question 
largely  one  of  fact." 

The  court  then  proceeded  to  con- 
sider the  evidence,  and  held  the  stat- 
ute to  be  confiscatory  and  unconsti- 
tutional because  of  the  facts  shown 
in  regard  to  the  investment  and 
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earnings  of  the  particular  roads 
whidi  were  parties  to  the  eighteen 
soits.  When  the  case  reached  the 
Supreme  CJourt  (230  U.  S.  474,  67  L. 
ed.  1571,  83  Sap.  Ct.  Bep.  975,  and 
230  U.  S.  509  et  seq.,  67  L.  ed.  1595, 
33  Sap.  Ct.  Bep.  984) ,  it  held,  under 
the  facts,  that  the  Bate  Statute  was 
not  shown  to  be  confiscatory  as  to 
some  of  the  railroads,  while  as  to 
others  it  was.  None  of  these  eigh- 
teen railroads  relied  upon  a  judg- 
ment in  favor  of'  any  of  the  others 
as  being  conclusive.  Each  relied  up- 
on the  ruling  in  its  own  particular 
case.  Thus,  according  to  the  ruling 
in  the  Federal  circuit  court,  as  well 
as  in  the  Supreme  Court  of  the 
United  States,  §  8241  is  confiscatory 
or  otherwise,  constitutional  or  un- 
constitutional, not  upon  its  face,  but 
upon  file  facts  shown  and  applied  to 
a  particular  road.  Otherwise,  if  the 
statute  had  been  held  constitutional 
upon  its  face  by  the  Supreme  Court 
of  the  United  States  so  as  to  remove 
al]  questions  as  to  its  constitution- 
ality, then  the  plaintiff  in  this  case 
might  have  pleaded  that  judgment 
as  settling  once  for  all  tiie  question 
of  the  confiscatory  or  fair  quality 
of  the  rates  as  applied  to  the  defend- 
ant's railroad,  and  there  would  be 
no  necessity  of  inquiring  into  the 
facts  in  this  case. 

So  we  hold  that  the  plaintiff  might 
have  brought  his  suit  against  the 
defendant  at  any  time  after  the 
overcharges  were  made. 

It  remains  to  consider  whether 
the  three-year  Statute  of  Limita- 
tions, which  would  bar  all  counts 
of  plaintiff's  petition,  or  the  five- 
year  Statute  of  Limitations,  which 
'^ould  bar  120  counts,  should  be  ap- 
pued,  and  that  question  turns  upon 
whether  the  plaintiff  is  suing  at 
wmmon  law  for  excessive  charges, 
*  for  the  penalty  provided  by  § 
3248,  Rev.  Stat  1909. 

\1.  Of  the  statutes  with  which  we 
\ave  to  deal,  §  8241,  Bev.  Stat.  1909, 
provides  a  maximum  freight  rate, 
and  tile  suit  is  in  form  a  common- 
law  action  for  the  amount  charged 
Md  collected  in  excess  of  that  rate. 
i^e  appellant  asserts  the  petition 
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sufficiently  states  a  cause  of  action 
for  recovery  of  tiie  penalty  men- 
tioned in  §  8248  in  the  same  article 
and  chapter.  That  section  provides 
that  a  '  corporation  making  such 
overcharge  shall  "forfeit  all  right  to 
recover  or  receive  any  compensa- 
tion," and  may  be  convicted  of  a 
misdemeanor,  and  fined  not  exceed- 
ing $200  for  each  offense.  The  par- 
ty injured  may  bring  action  against 
the  railroad  company  in  such  case, 
and  "be  entitled  to  recover  three 
times  the  amount  taken  or  received 
from  him  in  excess  of  the  rate  pre- 
scribed by  this  article." 

While  it  is  admitted  that  ordinari- 
ly an  action  at  common  law  could  be 
maintained  for  charging  and  collect- 
ing for  carrying  freight  more  than 
the  service  was  reasonably  worth, 
appellant  claims  the  statutes  just 
mentioned  afford  exclusive  remedies 
and  repeal  the  common  law  upon 
the  subject.  It  is  necessary  to  call 
attention  to  some  of  the  principles 
laid  down  in  the  books  applicable  to 
the  matter  at  hand. 

An  action  will  lie  at  common  law 
to  enforce  a  remedy  for  neglect  of  a 
statutory  duty.  McCaskey  v. 
Quincy,  O.  &  K.  C.  B.  Co.  174  Mo. 
App.  724,  loc.  cit.  726, 161  S.  W.  277. 
WHiere  the  statute  creates  a  new 
right  and  provides  a  remedy  for  its 
enforcement,  the  remedy  is  exclu- 
sive. Chandler  v.  Chicago  &  A.  B. 
Co.  251  Mo.  592,  loc.  cit.  600,  158 
S.  W.  35 ;  Clinton  v,  Henry  County, 
115  Mo.  557,  loc.  cit.  569,  87  Am.  St. 
Bep.  415,  22  S.  W.  494.  But  where 
there  is  already  a  right  of  action  at 
common  law,  and  the  statute  pro- 
vides an  additional  remedy,  the  rem- 
edy is  only  cumulative,  and  the  rem- 
edy at  common  law  still  obtains. 

"When  the  statute  creates  a  spe- 
cial duty,  for  the  neglect  of  which  a 
common-law  action  would  lie,  tiiat 
action  is  not  forbidden  by  the  fact 
merely  that  an  extraordinary  liabili- 
ty in  the  nature  of  a  penalty  is  also 
provided.  The  latter  is  only  cumu- 
lative." Iba  v.  Hannibal  &  St.  J.  B. 
Co,  45  Mo.  469,  loc.  cit.  474;  Hill  v. 
Missouri  P.  B.  Co.  49  Mo.  App.  520, 
loc.  cit.  528;  Hill  v.  Missouri  P.  B. 
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Co.  121  Mo.  477,  loc.  cit.  482,  26  S. 
W.  576. 

Where  the  statute  merely  enlarges 
the  right  which  existed  at  common 
law,  it  will  not  be  deemed  to  have 
repealed  the  common-law  remedy; 
but,  if  the  statute  restricts  the  right 
and  provides  a  remedy  for  its  en- 
forcement, it  is  exclusive.  Wyckoff 
V.  Southern  Hotel  Co.  24  Mo.  App. 
382,  loc.  cit.  388,  389.  That  case  is 
an  instructive  illustration  of  the 
principle.  It  was  an  action  to  enforce 
an  innkeeper's  lien.  The  statute 
provided  a  lien  for  innkeepers,  and 
stated  the  subjects  to  which  the  inn- 
keeper's lien  would  apply,  including 
some  articles  for  which  the  common 
law  did  not  allow  a  lien  to  innkeep- 
ers, and  excluding  some  to  which 
the  common-law  innkeeper's  lien 
would  apply.  Since  it  enlarged  the 
right  in  some  respects  and  restricted 
it  in  others,  it  was  held  to  repeal  the 
common  law  on  the  subject  of  inn- 

Section  3241  and  §  3248  appeared 
in  different  acts  of  the  legislature, 
enacted  at  different  times,  and  later 
brought,  together  in  the  revisions. 
It  is  argued  by  the  respondent  with 
plausibility,  and  his  position  sup- 
ported by  authority,  that,  on  account 
of  the  difference  in  origin  and  pur- 
pose of  the  acts,  including  them  to- 
gether in  the  same  article  and  chap- 
ter of  the  Revised  Statutes  does  not 
necessarily  make  them  applicable  to 
the  same  subject,  and  that  the  penal- 
ty provided  in  §  3248  cannot  be  ap- 
plied to  the  violation  of  §  3241. 
Paddock  v.  Missouri  P.  R.  Co.  155 
Mo.  524,  loc.  cit.  535,  536,  56  S.  W. 
453 ;  Miller  v.  Boulware,  267  Mo.  487, 
184  S.  W.  1148;  Strottman  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  211  Mo.  227, 
loc.  cit.  256,  257, 109  S.  W.  769. 

However,  it  is  not  necessary  to 
apply  the  principle  announced  in 
these  decisions  to  the  question  under 
consideration.  For  the  purpose  of 
this  argument,  but  without  deciding 
such  to  be  the  case,  it  may  be  con- 
ceded that  §  3248  is  applicable  to  a 
violation  of  §  3241.  The  appellant 
argues  that  the  statutes  cover  the 
entire  subject-matter  under  consid- 
eration, and  so  repeal  the  common 


law  upon  the  subject;  therefore  fhe 
only  remedy  which  the  plaintiff  had 
in  this  case  was  an  action  for  the 
penalty   provided   by   §   3248.      In 
the  Iba  Case,  45  Mo.  loc.  cit.  474,  the 
ruling  in  which  has  been  approved 
by  later  decisions  (Chandler  v.  Chi- 
cago &  A.  R.  Co.  251  Mo.  loc.  cit. 
600,  158  S.  W.  35),  this  court  had 
under  consideration  the  statute  re- 
quiring   railroads    to    fence    their 
tracks  at  certain  points.   It  was  held 
that,  since  an  action  would  lie  at 
common  law  for  the  negligent  kill- 
ing of  stock  which  got  upon  the  rail- 
road company's  track,  the  statute, 
by  merely  providing  an  additional 
remedy,  was  not  exclusive,  and  the 
common-law  remedy  still  remained. 
Appellant  asserts  that  ruling  is  not 
in  point,  because  the  entire  subject 
is  not  covered  in  the  Fencing  Stat- 
ute; that  there  are  various  circum- 
stances under  which  the  stock  might 
be  killed  so  as  to  render  the  railroad 
company  liable  where  the  statute  af- 
fords no  remedy,  and  the  only  reme- 
dy would  be  at  common  law.    By  the 
same  token  we  may  say  the  entire 
subject  is  not  covered  in  the  case  of 
freights  by  §  3241  and  other- sections 
relating  to  maximum  freight  charg. 
es.    It  is  entirely  conceivable  that 
a  railroad  company  of  the  class  un- 
der consideration  might  charge  the 
maximum  freight  rate  provided  in 
§  3241,  and  the  circumstances  might 
be  such  that  the  maximum  charsre 
would  be  excessive.    Such  a  situa- 
tion is  both  theoretically  and  practi- 
cally possible.    In  that  case  the  only 
remedy  of  the  shipper  would  be  an 
action   at  common   law  for  over- 
charges.   A  significant  statement  in 
the  Iba  Case,  45  Mo.  loc.  cit.  474,  is 
this:  "The  statute  under  considera- 
tion imposes  the  obligation  to  fence. 
It  dispenses  with  any  other  proof  of 
negligence  if  the  fence  is  not  built, 
and  it  compensates  the  sufferer  with 
double  the  loss.     If  nothing  were 
said  about  damages,  the  defendant 
would  be  liable  for  the  actual  loss ; 
so,  I  imagine,  he  would  be  liable  if 
nothing  were  said  about  the  evi- 
dence.   The  obligation  of  itself  cre- 
ates the  liability." 
In  this  case  the  statute  (§  8241  > 
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provides  a  maximum  freight  rate, 
and  a  charge  in  excess  of  that  maxi- 
mum is  excessive.  The  statute  dis- 
penses with  proof  that  the  charge  is 
excessive,  just  as  the  Fencing  Stat- 
ute dispenses  with  the  proof  of  neg- 
ligence. If  there  were  no  penalty 
provided  ansrwhere,  the  shipper 
could  recover  for  overcharges,  just 
as  in  the  cattle  case  they  could  re- 
cover for  the  actual  damages  inflict- 
ed; the  case  would  turn  upon  a  mat- 
ter of  evidence. 

Further  light  is  thrown  upon  the 
matter  by  the  conclusion  announced 
in  the  case  of  White  v.  Delano,  270 
Mo.  16, 191  S.  W.  1012.  That  was  a 
suit  brought  to  recover  the  penalty 
provided  by  §  3248,  thrice  the 
charges  for  freight  in  excess  of  the 
rates  provided  by  §,3241.  The  court 
held  tiiat  by  the  injunction  proceed- 
ing in  the  Federal  court,  to  which 
the  defendant  railroad  company  was 
a  party,  the  same  injunction  pro- 
ceeding mentioned  in  the  pleadings 
in  the  present  case,  the  penalty  sec- 
tion, 3248,  was  suspended  from  the 
time  the  act  was  held  unconstitu- 
tional in  the  Federal  circuit  court 
until  the  decision  was  reversed  by 
the  United  States  Supreme  Court, 
and  the  penalty  could  not  after- 
wards be  imposed  for  any  violation 
•  of  the  Rate  Statute  during  that 
period.  The  court  held,  further, 
that  the  rate  section,  3241,  was  not 
suspended  during  the  period;  so  by 
the  reversal  by  the  United  States 
Supreme  Court  the  penalty  section 
was  not  restored  to  life  so  as  to  take 
^ect  during  the  period  the  injunc- 
tion held,  but  the  rate  section  was 
revived  so  as  to  take  effect  during 
that  period,  and  the  plaintiff  was 
allowed  to  recover  the  actual  over- 
charge. The  case  separated  the 
rate  section  from  the  penalty  sec- 
tion, and  allowed  a  recovery  for 
violation  of  the  former  when  the 
latter  was  not  enforceable. 

We  hold  the  penalty  is  not  an  ex- 
clusive remedy,  plaintiff's  action  is 
at  common  law,  and  the  five-year 
Statute  of  Limitiations  applies. 

in.  We  come  now  to  inquire 
Aether  the  rate  provided  for  in 
§  3241,  Rev.  Stat.  1909,  is  confisca- 


tory when  applied  to  the  shipment 
of  tiie  ties  of  Hackworth  over  the 
defendant's  road.  Certain  princi- 
ples have  been  laid  down  in  rate 
cases  before  the  Supreme  Court  of 
the  United  States,  to  be  applied  in 
determining  whether  a  rate  is  con- 
fiscatory and  unconstitutional. 

The  shipments  must  be  considered 
with  all  the  traffic  on  the  particular 
road  whose  rate  is  attacked.  Ac- 
count must  be  taken  not  only  of  the 
actual  expense  in  carrying  the  par- 
ticular commodity  under  considera- 
tion, but  all  other  expenses,  outlays, 
etc.,  such  as  maintenance,  replace- 
ment, general  expense,  taxes,  etc. 
All  this  must  be  properly  appor- 
tioned with  other  intrastate  traffic, 
and  in  turn  the  intrastate  traffic 
must  be  properly  apportioned  with 
the  interstate  traffic.  The  general 
expense  mentioned  must  be  appor- 
tioned, even  though  it  would  have 
been  incurred  to  the  same  extent  if 
the  freight  under  consideration  had 
not  been  shipped  at  all.  After  these 
expenses  are  ascertained  and  deduct- 
ed from  the  receipts  at  the  pre- 
scribed rate,  there  must  be  sufficient 
balance  to  offer  a  reasonable  return 
upon  the  value  of  the  plant. 

These  general  principles  were  ap- 
plied by  the  trial  court  in  the  deter- 
mination of  this  case,  as  shown  by 
the  declarations  of  law  asked  by  the 
defendant  and  given.  They  covered 
every  contingency  in  such  appor- 
tionment which  could  be  thought  of, 
and  gave  the  defendant  even  more 
than  it  was  entitled  to.  There  is 
necessarily  a  wide  discretion  in  the 
application  of  these  rules.  For  in- , 
stance,  it  is  held  not  to  be  necessaiy 
that  all  commodities  should  be  treat- 
ed as  carried  at  the  same  rate  of  ex- 
pense. Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  597,  69  L.  ed.  742, 
L.R.A.1917F,  1148,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas. 
1916A,  1.  The  legislature  is  not 
bound  to  fix  uniform  rates  for  all 
commoditites,  nor  to  require  that 
the  same  percentage  be  made  on  all 
sorts  of  business.  Id.  236  U.  S.  loc. 
oit.  598,  699. 

Another  principle  must  be  kept  in 
mind.    Rate  making  is  purely  a  leg- 
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islative  function,  and  may  be  exer-> 
cised  by  the  legislature  directly,  or 
by  some  subordinate  administrative 
body,  or  "administrative  arm  of  the 
lesrislature,"  such  as  the  utilities 
commission.  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  8,  53  L.  ed.  378, 
29  Sup.  Ct.  Rep.  148;  Missouri 
Southern  R.  Co.  v.  Public  Service 
Commission,  279  Mo.  484,  P.U.R. 
1919F,  584,  214  S.  W.  loc  dt.  880; 
Louisville  &  N.  R.  Co.  v.  Garrett, 
231  U.  S.  loc.  cit  305,  58  L.  ed.  240, 
34  Sup.  Ct  Rep.  48. 

In  the  case  last  cited  it  was  said 
(231  U.  S.  loc.  cit.  313) :  "The  rate- 
making  power  necessarily  implies  a 
range  of  legislative  discretion;  and, 
so  long  as  the  legislative  action  is 
within  its  proper  sphere,  the  courts 
are  not  entitled  to  interpose,  and, 
upon  their  own  investigation  of 
traffic  conditions  and  transporta- 
tion problems,  to  substitute  their 
judgment  with  respect  to  the  rea- 
sonableness of  rates  for  that  of  the 
legislature  or  of  the  railroad  com- 
mission exercising  its  delegated 
power." 

Whether  a  rate  fixed  by  the  legis- 
lature is  confiscatory  is  a  question  of 
fact,  and  the  facts  which  would  in- 
validate the  rate-fixing  act  must  be 
clearly  established.  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  280 
U.  S.  452,  453,  57  L.  ed.  1563,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18 ;  Knoxville 
V.  Knoxville  Water  Co.  supra. 

The  trial  court  found  as  a  fact 
that  the  rates  during  the  years  un- 
der consideration  were  not  confisca- 
tory as  applied  to  the  shipments  of 
the  plaintiff's  ties.  Unless  the  evi- 
dence clearly  shows  to  the  contrary, 
that  finding  of  the  trial  court  must 
be  sustained. 

The  most  important  element  to 
consider  in  connection  with  rate 
fixing  is  the  value  of  the  property 
on  which  the  carrier  must  have  a 
reasonable  return.  The  cost  of  re- 
production is  mentioned  as  proper 
to  consider  in  ascertaining  the  pres- 
ent value  of  the  plant.  Minnesota 
Rate  Cases,  supra.  But  this  is  sub- 
ject to  limitations.    Property  other 


than  land  will  depreciate  so  as  to  be 
worth  less  than  if  reproduced  new, 
and  that  depreciation  must  be  de- 
ducted. 230  U.  S.  loc.  cit  457.  In 
case  of  real  estate  which  forms  a 
part  of  railroad  property,  increase 
in  value  may  be  considered,  provided 
a  speculative  increment  is  not  to  be 
taken  into  consideration.  Minneso- 
ta Rate  Cases,  280  U.  S.  loc.  cit.  454. 
The  value  must  be  no  greater  in  Hie 
case  of  real  estate  than  the  value  of 
similar  lands. 

In  1913  the  defendant  railroad 
company  applied  to  the  Missouri 
public  service  commission  for  the 
purpose  of  procuring  an  order  to 
increase  the  statutory  rates,  on  the 
ground  that  such  rates  were  unrea- 
sonalde  and  confiscatory.  The  pub- 
lic service  commission,  after  hear- 
ing the  case  on  November  10,  1915, 
decided  the  matter,  and  promulgated 
rates  to  be  applied  to  all  the  intra- 
state shipments  of  the  defendant 
company.  The  evidence^  comprising 
several  hundred  pages,  taken  before 
the  commission,  was  introduced  in 
tiiis  case  and  admitted  without  ob- 
jection. Other  evidence  was  also 
introduced  upon  the  trial  of  thi» 
case,  all  of  which  has  been  consid- 
ered by  us.  It  shows  such  vi^ues  in 
the  year  1914,  so  that  the  public 
service  commission  might  fix  rates 
for  the  future.  The  appellant  asks 
this  court  to  consider  that  evidence 
for  the  purpose  of  determining 
values,  and  the  returns  on  such 
values,  for  the  years  1909, 1910,  and 
1911.  While  the  report  of  the  pub- 
lic service  commission  in  that  case 
was  not  introduced  in  evidence,  it  is 
constantly  referred  to  by  the  appel- 
lant (3  Mo.  P.  S.  C.  p.  1)  as  if  be- 
fore the  court,  and  therefore  appel- 
lant cannot  complain  if  we  take  in 
some  matters  the  condusions 
reached  by  the  public  service  com- 
mission, instead  of  examining  the 
deteils  of  figures  and  calculations 
from  which  that  body  drew  ite  con- 
dusions. 

There  was  a  conflict  in  the  evi- 
dence between  the  chief  engineer  of 
the  defendant  company,  Mr.  H.  H. 
Woodman,  and  that  of  W.  K.  Spar- 
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row,  representing  the  public  service 
commission  in  the  inventory  and  ap- 
praisonent  of  the  property.  There 
was  also  a  conflict  in  the  evidence 
between  Mr.  McShane,  chief  ac- 
countant of  the  public  service  com- 
mission, and  Mr.  Fremon,  for  the 
defendant  company,  as  to  the  proper 
division  and  apportionment  of  oper- 
ating expenses  for  the  year  1914. 

In  estimating  the  values  the  public 
service  commission  ascertained  the 
cost  of  defendant's  property  as 
shown  by  the  books  of  the  company 
and  t^  the  commission's  accountant. 
TTie  estimate  of  this  book  cost  com- 
mences with  July  1, 1891,  and  shows 
the  investment  in  "road  equipment 
and  supplies"  up  to  June  30,  1914. 
It  embraces  all  items  of  expendi- 
tnre,  including  the  right  of  way,  sta- 
tion grounds,  real  estate,  gradfaig, 
bridges,  trestles,  etc.  The  commis- 
sion, after  reviewing  and  analyzing 
the  evidence,  found  the  original  cost 
of  the  defendant's  plant,  "together 
with  additions  and  betterments, 
material,  and  stores  on  hand,  did  not 
exceed  a  total  investment  of 
$740,000  at  June  80,  1914.  In  de- 
termining the  value  at  that  date  the 
commission  apparently  took  into 
consideration  depreciation  and  ap- 
preciation. It  was  stated  that  there 
appeared  no  question  that  parts  of 
the  properly  had  appreciated  in 
value — such  parts  as  land  and  solidi- 
fication of  the  roadbed.  The  cost  of 
grading  the  roadbed  was  shown  by 
the  evidence  to  be  between  $250,000 
and  |272,000:  The  land  was  valued 
at  $38,000,  showing  the  part  of  the 
property  which  had  appreciated  was 
veiy  considerable.  The  commission 
then,  for  the  purpose  of  estimating 
the  present  value  in  1914,  found  the 
property  could  be  reproduced  new 
for  $894,600.  It  then  determined 
the  value  to  be  fixed  for  the  purpose 
of  settling  the  rates  June  30,  1914, 
as  $823,000.  Since  tiiat  amount  is 
largely  in  excess  of  the  original 
cost,  without  analyzing  the  evidence, 
we  conclude  it  must  have  been  de- 
termined by  the  commismon  that  the 
appreciation  of  the  property  had 
been  very  considerable — ^more  than 


the  depreciation.  It  is  the  value 
thus  fixed  for  1914  which  the  appel- 
lant desires  this  court  to  take  into 
consideration.  It  suggests  the  only 
method  of  arrivmg  at  the  value  of 
the  property  during  the  years  1909, 
1910,  and  1911,  is  to  take  account  of 
additions  to  the  plant  and  deduc- 
tions from  it  between  ihoM  years 
and  1914.  With  additions  the  plant 
in  1914  was  worth  about  $17,000 
more  than  in  1909,  and  about  $3,000 
more  than  in  1910.  These  additions 
were  right  of  way,  station  grounds, 
etc.  In  1911  the  plant  is  estimated 
to  be  $11,000  greater  than  in  1914, 
because  a  part  of  the  railroad  had 
been  abandoned  between  those  dates 
so  as  to  reduce  the  value  that  much. 
Thus  it  appears  that  the  value 
which  the  appellant  would  have  this 
court  attach  to  the  proi)erty  in  1909, 
1910,  and  1911,  is  substantially  the 
same  as  the  value  which  it  claims 
the  evidence  shows  and  the  commis- 
sion found  was  its  value  in  1914. 
The  only  variations  suggested  are 
those  slight  additions  and  subtrac- 
tions to  the  plant. 

The  commission,  in  fixing  the 
value,  employed  as  the  most  impor- 
tant element  in  its  calculations  the 
cost  of  reproduction  new,  and  from 
this  all  calculations  were  drawn. 
This  was  reproduction  in  1914,  and 
following  closely  estimates  made  by 
engineers  for  the  company  and  for 
the  commission.  The  value  fixed 
was  a  compromise  of  those  esti- 
mates. To  arrive  at  the  value  of  the 
plant  in  1909, 1910,  and  1911,  there 
is  no  estimate  as  to  the  cost  of  repro- 
duction new  then.  From  those  years 
until  the  estimate  in  1914,  the  solidi- 
fication of  the  roadbed  and  the  real 
estate  sensibly  appreciated;  how 
much,  is  not  shown.  The  cost  of  re- 
production in  1909  probably  would 
not  have  been  anyljiing  like  such 
cost  in  1914,  five  years  later,  wh^n 
everything  probably  was  hie^r. 
No  figures  are  given  as  to  the  value 
of  steel  rails  in  1909 ;  yet  steel  rails 
constituted  about  one  fourth  of  the 
cost  of  reproduction  in  1914.  Since 
the  original  cost  and  all  betterments 
were  placed  at  $740,000,  it  is  fair  to 
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say  there  had  been  great  deprecia- 
tion from  1891  down  to  that  date. 
And  t^ere  is  no  evidence  to  show 
whether  the  cost  in  1909  would  have 
been  greater  or  less  than  the  origi- 
nal cost;  whether  the  property  was 
worth  more  in  1909  than  the  origi- 
nal cost  less  actual  depreciation.  So, 
in  estimating  the  value  for  the  years 
under  consideration,  the  following 
elements,  taken  into  consideration  in 
fixing  the  value  in  1914,  are  entirely 
lacking:  The  cost  of  reproduction 
new;  the  depreciation  of  property 
other  than  land;  the  cost  of  repro- 
duction in  its  then  condition;  the 
appreciation  from  1909,  1910,  and 
1911,  until  1914,  of  the  land  or  prop- 
erty which  appreciates. 

In  arriving  at  the  net  income  for 
1914  the  commission  summarizes 
the  evidence  of  McShane  and  Fre- 
mon,  and  finds  that  the  net  income 
for  1914,  while  the  statutory  rate 
was  applied,  was  $55,775.  3  Mo.  P. 
S.  C.  loc.  cit.  41.  That  was  for  the 
total  business,  interstate  and  intra- 
state, transacted  by  defendant  com- 
pany. The  net  income  was  much 
greater  for  previous  years.  The  evi- 
dence of  McShane  is  that  the  net  in- 
come for  1909  was  $22,516;  for 
1910,  $83,579;  for  1911,  $72,855, 
when  tiie  charge  was  in  excess  of 
the  statutory  rate.  The  commission 
notes,  as  shown  by  the  evidence, 
that  there  was  a  sudden  increase  of 
income  for  1910,  which  prevailed 
during  all  the  subsequent  years. 
The  gross  income,  by  the  testimony 
of  McShane,  for  1910,  was  $174,648 ; 
for  1911,  $171,177;  for  1914,  $174,- 
069.  Thus  the  gross  income,  grand 
total  revenue,  was  about  the  same  in 
the  years  1910  and  1911  as  it  was  in 
1914,  while  the  total  expense  in 
1914  is  shown  to  be  from  15  to  20 
per  cent  in  excess  of  what  it  was  in 
either  of  the  three  years  under  con- 
sideration. Maintenance  for  the 
year  1914  was  found  by  the  com- 
mission to  be  about  $55,000,  while 
in  the  year  1909  it  was  $34,000; 
1910,  $22,000;  1911,  $20,000. 

During  the  year  1914,  it  will  be 
noted,  the  company  operated  at 
much  greater  expense  than  during 


the  years  under  consideration.  If 
tiie  company  had  operated  in  1914 
at  the  same  expense,  for  instance,  as 
in  1910,  its  earnings,  instead  of  be- 
ing $55,000,  would  have  been  about 
$75,000,  a  net  return  of  more  than 
10  per  cent  on  what  was  the  prob- 
able value  in  1914.  This,  of  course, 
takes  the  total  return  and  expense 
for  operating  the  road  on  all  classes 
of  traffic.  Mr.  Fremon,  the  general 
auditor  of  the  defendant  company, 
produced  evidence — and  this  v^as 
the  only  evidence  offered  upon  the 
point— showing  the  apportionment 
of  the  revenue  derived  from  and  the 
expenses  assigned  to  each  class  of 
traffic,  to  the  freight  and  passenger 
traffic,  and  to  the  interstate  and  the 
intrastate  traffic.  He  shows  the 
cost  of  the  intrastate  service  to  be 
more  than  76  per  cent  of  the  total. 
He  estimates  the  value  of  the  prop- 
erty devoted  to  each  class  of  service, 
and  about  the  same  per  cent  of  prop- 
erty is  assigned  to  intrastate  use. 
The  revenue  from  the  interstate 
traffic  appears  from  Fremon's  calcu- 
lation to  have  been,  for  the  year 
1914,  almost  40  per  cent  of  the 
total. 

Taking  these  figures  with  the  en- 
tire net  return  for  1914,  makinsr 
proper  adjustment  between  the 
interstate  and  intrastate  traffic,  con- 
sidering the  elements  lacking  in  a 
proper  estimate  of  the  values  of 
property  for  the  years  under  consid- 
eration, and  the  lessened  expense  of 
operation  during  those  years,  we 
cannot  say  that  the  trial  court  was 
in  error  when  it  found  that  the  de- 
fendant company  had  failed  to  prove 
that  the  charges  during  those  years 
were  excessive  and  confiscatory. 

If  one  apportions  the  expense  of 
operation  so  as  to  make  it  in  the 
same  proportion  as  the  income  be- 
tween interstate  and  intrastate  traf- 
fic, and  then  makes  allowance  for 
the  smaller  expense  for  the  years 
1909,  1910,  and  1911,  as  compared 
with  1914,  it  is  easy  to  figure  a  fair 
rate  of  interest  on  the  investment 
for  those  years,  especially  if  the 
value  for  those  years  was  appreci- 
ably less  than  in  1914. 
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From  the  record  there  are  127 
counts  of  the  petition  barred  by  the 
five-year  Statute  of  Limitations,  but 
seven  of  these  were  dismissed,  and 
respondent  does  not  dispute  the 
statement  that  the  overcharges  al- 
leged in  these  counts  occurred  more 
than  five  years  before  the  suit  was 
filed. 


The  judgment  is  therefore  re- 
versed as  to  the  120  counts  men- 
tioned by  number  in  the  answer 
after  the  dismissal  of  the  7  men- 
tioned, and  the  judgment  of  the 
trial  court  is  affirmed  as  to  the  other 
counts. 

Petition  for  rehearing  denied 
January  29,  1921. 


ANNOTATION, 

Contideratkm  of  body  <rf  r«tet  in  determtninK  the  reMonableneM  of  carrier'* 
rates  for  a  particular  commodity. 


The  rale  now  appears  to  be  that  a 
ttate  cannot  establish  a  rate  for  a 
particular  commodity  which  is  below 
the  cost  to  the  carrier  of  handlinsr  that 
commodity,  or  which,  considering  all 
the  traffic  to  which  the  rate  applies, 
leaves  no   reasonable  margin   above 
such  cost,  even  though,  when  the  intra- 
state rates   on   all   commodities   are 
talcen  into  account,  the  total  receipts  of 
the  carrier  are  remunerative.     Van- 
dalia  R.  Go.  v.  Schnull,  U.  S.  Adv. 
Ops.  1920-21,  p.  372,  265  U.  S.  113,  65 
L  ed,  — ,  41  Sup.  Ct  Rep.  324,  re- 
versing   (1919)    188    Ind.   87.   P.UJt. 
1919C,  637,  122  N.  E.  225  j  Northern 
P.  R.  Co.  V.  North  Dakota  (1916)  236 
U.  S.  585,  69  L.  ed.  736,  L.R.A.1917F, 
1148,     P.U.R.1915C;     277,     35     Sup. 
Ct.  Rep.  429,  Ann.  Gas.  1916A,  1;  Inter- 
state Commerce  Commission  v.  Union 
P.  R.  Co.    (1912)    222  U.  Sw  541,  56 
L  ed.  308,    32   Sup.   Ct   Rep.    108; 
Union  P.  R.   Co.  v.  Public  Utilities 
Commission     (1915)     96    Kan.    604. 
P.U.R.1915D,     377,     148     Pac.     667; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Railroad  Commission  (1910)  127  La. 
636,  53  So.  890;  Louisiana  R.  &  Nav. 
Co.  V.  Railroad  Commission    (1912) 
131  La.  387,  59  So.  820;  Hackwobxh 
V.Missouri  Southern  R.  Co.  (reported 
herewith)  ante,  170;  Re  Atchison,  T. 
4S.  P.  R.  Co.  (1915)  3  Mo.  P.  S.  C.  76, 
P-U.R.1916A,  694  (decision  by  public 
service  commission). 

The  law  on  the  present  subject 
centers  chiefly  about  the  effect  of  the 
decision  by  the  Federal  Supreme 
Court  in  Northern  P.  R.  Co.  v.  North 
Dakota  (U.  S.)  supra,  which  will  be 


referred  to  in  the  present  annotation 
as  the  North  Dakota  Case.  It  was 
there  held  that  maximum  intrastate 
rates  fixed  by  a  state  for  the  trans- 
portation of  coal  in  carload  lots  were 
confiscatory,  and  denied  the  carrier 
due  process  of  law,  where,  taking  into 
accoifnt  the  entire  traffic  to  which 
such  rates  were  applicable,  they  com- 
pelled the  carrier  to  transport  the  com- 
modity for  less  than  cost,  or  without 
substantial  compensation  in  addition 
to  cost,  although  the  returns  of 
the  carrier  from  its  entire  intrastate 
operations  might  be  adequate.  The 
court,  by  Mr.  Justice  Hughes,  said: 
"The  public  interest  cannot  be  in- 
voked as  a  justification  for  de- 
mands which  pass  the  limits  of 
reasonable  protection,  and  seek  to 
impose  upon  the  carrier  and  its  prop- 
er^ burdens  that  are  not  incident  to 
its  engagement.  In  such  a  case,  it 
would  be  no  answer  to  say  that  the 
carrier  obtains  from  its  entire  intra- 
state business  a  return  as  to  the  suf- 
ficiency of  which,  in  the  aggregate,  it 
is  not  entitled  to  complain.  Thus,  in 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
(1899)  178  U.  a  684,  48  L.  ed.  858,  19 
Sup.  Ct  Rep.  665,  the  regulation  as  to 
the  sale  of  mileage  books  was  con- 
demned as  arbitrary,  without  regard 
to  the  total  income  of  the  carrier. 
S<imilarly,  in  Missouri  P.  R.  Co.  v. 
Nebraska  (1910)  217  U.  S.  196,  54 
L.  ed.  727, 30  Sup.  Ct  Rep.  461, 18  Ann. 
Cas.  989,  it  was  held  that  the  carrier 
could  not  be  required  to  build  mere 
private  connections,  and  the  adequacy 
of  the  receipts  from  its  entire  busi- 
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ness  did  not  enter  into  the  question. 
And  this  was  so  because  the  obliga- 
tion was  not  involved  in  the  carrier's 
public  duty,  and  the  requirement  went 
beyond  the  reasonable  exercise  of  the 
state's  protective  power.  We  have, 
then,  to  apply  these  familiar  principles 
to  a  case  where  the  state  has  attempt- 
ed to  fix  a  rate  for  the  transportation 
of  commodity,  under  which,  taking 
the  results  of  the  business  to  which 
the  rate  is  applied,  the  carrier  is  com- 
pelled to  transport  the  commodity  for 
less  than  cost,  or  without  substantial 
compensation  in  addition  to  cost. 
.  .  .  The  legislature  undoubtedly 
has  a  wide  range  of  discretion  in  the 
exercise  of  the  power  to  prescribe 
reasonable  charges,  and  it  is  not 
bound  to  fix  uniform  rates  for  all  com- 
modities, or  to  secure  the  same  per- 
centage of  profit  on  every  sort  of 
business.  .  .  .  Nor  is  its  authority 
hampered  by  the  necessity  of  estab- 
lishing such  minute  distinctions  that 
the  effective  exercise  of  the  rate-mak- 
ing power  becomes  impossible.  It  is 
not  bound  to  prescribe  separate  rates 
for  every  individual  service  performed, 
bat  it  may  group  services  by  fixing 
rates  for  classes  of  trafSc.  .  .  . 
The  court,  therefore,  is  not  called 
upon  to  concern  itself  with  mere 
details  of  a  schedule;  or  to  review  a 
particular  tariff  or  schedule  which 
yields  substiantial  compensation  for 
the  services  it  embraces,  when  the 
profitableness  of  the  intrastate  busi- 
ness as  a  whole  is  not  involved. 
But  a  different  question  arises  when 
the  state  has  segregated  a  commodity, 
or  a  class  of  traffic,  and  has  attempted 
to  compel  the  carrier  to  transport  it  at 
a  loss,  or  without  substantial  compen- 
sation, even  though  the  entire  traffic 
to  which  the  rate  is  applied  is  taken 
into  account.  On  that  fact  being  sat* 
isfactorily  established,  the  presump- 
tion of  reasonableness  is  robutted. 
If  in  such  a  case  there  exists  any  prac- 
tice, or  what  may  be  taken  to  be 
(broadly  speaking)  a  standard  of  rates 
with  respect  to  that  traffic,  in  the 
light  of  which  it  is  insisted  that  the 
rate  should  still  be  regarded  as  rea- 
sonable, that  should  be  made  to  ap- 
pear.   As  has  been  said,  it  does  not 


appear  here.  .  .  .  The  constitution- 
al guaranty  protects  the  carrier  from 
arbitrary  action  and  from  the  appro- 
priation of  its  property  to  public  pur- 
poses outside  the  undertaking  as- 
sumed; and  where  it  is  established 
that  a  commodity,  or  a  class  of  traffic, 
has  been  segregated,  and  a  rate  im- 
posed which  would  compel  the  carrier 
to  transport  it  for  less  than  the  prop- 
er cost  of  transportation,  or  virtually 
at  cost,  and  thus  the  carrier  would  be 
denied  a  reasonable  reward  for  its 
service,  after  taking  into  account  the 
entire  traffic  to  which  the  rate  ap- 
plies, it  must  be  concluded  that  the 
state  has  exceeded  its  anthoiity." 

In  the  case  last  cited  the  Federal 
Supreme  Court  distinguished  Minne- 
apolis &  St  Lb  R.  Co.  ▼.  Minnesota 
(1902)  186  U.  S.  257,  46  L.  ed.  1161,  22 
Sup.  Ct.  Rep.  900,  which  involved  the 
validity  of  a  rate  fixed  by  the  railroad 
commission  of  Minnesota  for  intra- 
state transportation  of  coal  in  carload 
lots,  on  the  ground  that  there  was  no 
proof  that  the  carrier  was  compelled  to 
transport  the  coal  at  a  loss,  or  without 
substantial  compensation,  but  merely 
evidence  tending  to  show  that,  if  the 
rates  fixed  for  coal  were  applied  to  all 
freight,  the  road  would  not  pay  its  op- 
erating expenses.  Inferences  which 
might  be  drawn  from  expressions  in 
the  opinion  in  the  latter  case  must,  ac- 
cordingly, be  subjected  to  the  more  re- 
cent utterances  of  the  Supreme  Court 
on  the  subject.  For  instance,  in  the 
Minnesota  Case  it  was  said :  "Notwith- 
standing the  evidence  of  the  defend- 
ant that,  if  the  rates  upon  all  mer- 
chandise were  fixed  at  the  amount  im- 
posed by  the  commission  upon  coal  in 
carload  lots,  the  road  would  not  pay 
its  operating  expenses,  it  may  well  be 
that  the  existing  rates  upon  other  mer- 
chandise, which  are  not  disturbed  by 
the  commission,  may  be  sufficient  to 
earn  a  large  profit  to  the  company, 
though  it  may  earn  little  or  nothing 
upon  coal  in  carload  lots." 

In  line  with  the  authority  of  the 
North  Dakota  Case  (U.  S.)  supra,  is 
the  decision  in  the  reported  case 
(Hackwobth  v.  Missouri  Soxtthern  R. 
Co.  ante,  170),  which  holds  that  a 
state,  in  fixing  a  schedule  of  rates  by 
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statute,  cannot  establish  a  rate  for  a 
particular  class  of  freight  which  will 
compel  its  carriage  at  a  loss,  although 
the  rates  for  all  kinds  of  traffic,  taken 
as  a  whole,  will  produce  an  adequate 
return  on  the  investment.  The  doc- 
trine was  applied  to  a  short  line  rail- 
road, the  confiscatory^  rate,  which  was 
on  railroad  ties,  applying  to  a  large 
per  cent  of  the  business. 

The  particular  feature  of  the  deci< 
sion  in  the  Hackwokth  Case  by  which 
counsel  attempted  to  distinguish  it 
was  that  in  this  instance  the  state  had 
prescribed  a  complete  schedule  of 
rates  affecting  all  traffic,  and,  it  was 
contended,  under  these  circumstances 
the  rates,  considered  in  their  entirety, 
must  be  shown  to  be  insufficient  to 
yield  a  reasonable  return.  This  con- 
tention the  decision  OTerrules. 

The  decisions  of  the  Federal  Su- 
preme Court,  prior  to  that  in  the  North 
Dakota  Case,  have  been  interpreted  by 
some  of  the  courts  as  declaring  a  con- 
trary doctrine,  which  that  case  in 
effect  overrules. 

Thus,  in  Union  P.  R.  Co.  v.  Pub- 
lic Utilities  Commission  (1915)  96 
Kan.  604,  P.U.R.1915D,  877,  148 
Pac.  667,  the  court  said  that,  in 
view  of  this  decision,  "the  rule 
of  law  hitherto  prevalent,  that 
the  rate  on  each  and  every  commod- 
ity transported  in  intrastate  commerce 
need  not  return  a  profit,  provided  the 
entire  intrastate  business  of  the  car- 
rier shows  a  fair  profit,  must  be  aban- 
doned, in  deference  to  the  decision  of 
the  Supreme  Court  of  the  United 
States,"  in  the  North  Dakota  Case. 

And  the  Missouri  public  service 
commission  in  Re  Atchison,  T.  &  S.  F. 
R.  Co.  (1916)  8  Mo.  P.  S,  C.  75,  P.U.R. 
1916A,  694,  supra,  said  that,  in  view  of 
the  decision  in  the  North  Dakota  Case, 
whatever  had  been  said  in  decisions 
and  text-books  to  the  effect  that  a 
itate  legislature  or  commission  could 
establish  a  rate  not  in  itself  compen- 
utory,  provided  all  the  intrastate 
rates  were  profitable,  might  as  well 
be  discarded. 

But  there  are  several  decisions,  de- 
cided prior  to  the  North  Dakota  Case, 
in  which  the  doctrine  of  that  case 
finds  support.     Thus,   in   Interstate 


Commerce  Commission  ▼.  Union  P.  R. 
Co.  (1912)  222  U.  S.  641,  66  L.  ed.  808, 
82  Sup.  Ct.  Rep.  108,  the  court  by  Mr. 
Justice  Lamar  said:  "Whether  the  car- 
rier earned  dividends  or  not  sheds 
little  light  on  the  question  as  to 
whether  the  rate  on  a  particular  ar- 
ticle is  reasonable.  For,  if  the  car- 
rier's total  income  enables  it  to  declare 
a  dividend,  that  would  not  justify  an 
order  requiring  it  to  haul  one  class  of 
goods  for  nothing,  or  for  less  than  a 
reasonable  rate.  On  the  other  hand, 
if  the  carrier  earned  no  dividend,  it 
would  not  have  warranted  an  order 
fixing  an  unreasonably  high  rate  on 
such  article." 

So,  in  Morgan's  Ia  &  T.  R.  &  S.  S. 
Co.  ▼.  Railroad  Commission  (1910)  127 
La.  6S6,  63  So.  890,  the  court  said  that 
while,  in  establishing  a  complete 
schedule  of  rates,  the  total  revenue  of 
the  road  is  a  factor  to  be  considered, 
nevertheless,  when  a  rate  is  fixed  for 
a  particular  commodity,  the  only  ques- 
tion is  whether  such  rate  will  pay  the 
actual  cost  of  the  service  and  a  fair 
return  on  the  investment  This  de- 
cision was  followed  in  Louisiana  R.  &. 
Nav.    Co.    V.    Railroad    Commission 

(1912)  181  La.  887,  69  So.  820. 
Several  earlier  decisions  must  ap- 
parently be  considered  as  overruled, 
or  at  least  as  of  doubtful  authority. 
Thus,  in  Atchison,  T.  &  S.  F.  R.  C!o.  v. 
United  States  (1918)  208  Fed.  66,  it 
was  held  that  a  carrier  cannot  com- 
plain of  a  violation  of  its  constitution- 
al rights  in  being  compelled  to  make 
a  rate  for  some  particular  commodity 
which  would  be  confiscatory  as  ap- 
plied to  all  its  freight.  The  decision 
is    affirmed,    without    discussion,    in 

(1913)  231  U.  S.  786,  68  L.  ed.  460, 
84  Sup.  Ct.  Rep.  316. 

And  in  State  ex.  rel.  Railroad  Com- 
mission v.  Florida  East  Coast  R.  Co. 
(1918)  66  Fla.  424,  62  So.  691,  the 
court  said  that  the  railroad  com- 
mission had  the  power  to  reduce 
charges  for  a  particular  class  or  kind 
of  service,  providing  such  reduction 
did  not  in  fact  render  the  carrier  un- 
able to  earn  a  fair  profit  upon  the 
entire  business,  or  a  reasonable  com- 
pensation for  the  service  it  rendered 
as  an  entirety. 
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Although  on  facts  beyond  the  scope 
of  the  present  annotation,  attention  is 
called  to  State  ex  rel.  Caster  v.  Kan- 
sas Postal  Teleg.  Cable  Go.  (1915)  96 
Kan.  298,  P.U.R.1916E,  222,  160  Pac. 
544,  in  which  the  court,  referring  to 
the  North  Dakota  Case,  said :  "A  third 
contention  in  the  state's  brief  was 
that,  not\?ithstanding  the  deficit  in 
operating  the  telegraph  station  at 
Syracuse,  the  company  should  be  re- 
quired to  maintain  it,  unless  it  could 
be  shown  that  the  entire  intrastate 
business  of  the  company  was  operated 
at  a  loss;  but  ere  the  oral  argument 
was  reached  certain  decisions  of  the 
Supreme  Court  of  the  United  States 
were  handed  down,  which  abrogated 
that  doctrine,  and  it  was  abandoned." 

The  North  Dakota  Rate  Statute  in- 
volved in  Northern  P.  R.  Co.  v.  North 
Dakota  (1916)  236  U.  S.  586,  59  L. 
ed.  735,  L.R.A.1917F,  1148,  P.UJl. 
1915D.  S77,  148  Pac.  667,  was 
previously  sustained  by  the  state 
court  in  State  ex  rel.  McCue  v.  North- 
ern P.  R.  Co.  (1909)  19  N.  D.  45,  25 
L.R.A.  (N.  S.)  1001, 120  N.  W.  869,  and 
the  decision  was  affirmed  by  the 
United  States  Supreme  Ck>urt  in 
(1910)  216  U.  S.  579,  54  L.  ed.  624,  30 
Sup.  Ct.  Rep.  423,  on  the  ground  that 
the  evidence  left  the  question  of  rea- 
sonableness of  the  rates  in  doubt,  the 
affirmance  being  without  prejudice 
to  the  right  of  the  railroad  to  reopen 
the  case,  if,  after  adequate  trial,  the 
carrier  thought  it  could  prove  the 
confiscatory  character  of  the  rates. 
In  upholding  the  statute  the  state 
court  said  that  there  was  no  conten- 
tion that  the  railroad  would  not  be 
able,  upon  its  entire  intrastate  traffic, 
to  earn,  in  addition  to  its  gross  oper- 
ating expenses,  a  sum  amply  sufficient 
to  yield  a  reasonable  income  upon  its 
investment,  and  that  consequently  it 
could  not  successfully  urge  the  uncon- 
stitutionality of  the  statute. 

The  North  Dakota  Case  is  cited  with 
approval  by  the  Federal  Supreme 
Court  in  Brooks-Scanlon  Co.  v.  Rail- 
road Commission  (1920)  261  U.  S.  396, 
64  L.  ed.  323,  P.UJ1.1920C,  579,  40 
Sup.  Ct.  Rep.  183,  where  it  was  held 
that  a  corporation  which,  in  connec- 
tion  with    its   sawmill   and   lumber 


business,  operated  a  railroad  on  which 
it  did  a  small  business  as  a  common 
carrier,  could  not  be  compelled  to  con- 
tinue the  operation  of  the  railroad 
after  it  had  ceased  to  be  profitable, 
merely  because  a  profit  would  be  de- 
rived from  the  entire  business,  in- 
cluding the  operation  of  the  railroad. 
The  question  here  presented  is  some- 
what analogous  to  that  as  to  whether 
an  electric  or  gas  company,  or  other 
public  utility,  which  has  several 
branches  of  business,  may  be  required 
to  operate  one  of  them  at  a  loss,  pro- 
vided the  receipts  from  the  company's 
entire  business  are  remunerative. 

A  comparatively  recent  case  in 
which  the  state  court  distinguish- 
es the  North  Dakota  Case  (U.  &) 
supra,  is  Vandalia  R.  Co.  v.  Schnull 
(1919)  188  Ind.  87,  P.U.R.1919C. 
637,  122  N.  E.  225,  although  some  of 
the  language  of  the  court  seems  diffi- 
cult to  reconcile  with  the  former  de- 
cision. In  this  case  the  railroad 
commission  of  Indiana  had  made  an 
order  fixing  rates  for  certain  classes 
of  freight,  over  a  division  extending 
from  Indianapolis  west  to  the  state 
line.  The  case  turns  chiefly  on  the 
question  of  the  showing  which  the 
carrier  must  make  in  order  to  avoid 
putting  into  effect  a  rate  order  of  the 
commission,  it  being  held  that  it  was 
insufficient  for  the  carrier  merely  to 
allege  and  prove  that  the  rate  was  not 
remunerative  in  respect  to  the  par- 
ticular property  involved,  in  trans- 
porting the  particular  classes  of 
freight  over  the  division  to  which  the 
rate  applied.  The  court  said  that  if 
the  carrier  received  in  the  aggregate 
fair  remuneration  on  its  investment, 
notwithstanding  the  rates  on  a  part  of 
its  business  were  not  remunerative,  it 
had  no  basis  for  complaint;  that  when 
a  rate  on  a  pait  of  its  business  was 
too  low,  some  other  part  of  the  busi- 
ness might  be  paying  too  much,  thus 
preventing  a  deficiency  of  income,  and 
in  such  cases  a  shipper  aifected  by 
the  higher  rates  might  have  a  basis 
for  complaint;  and  that  if,  on  such 
shipper's  complaint,  the  rates  were 
reduced,  and  thus  the  carrier's  total 
net  returns  became  nonremunerative, 
the  carrier  might  then  be  entitled  to 
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complain  and  show  the  facts,  and 
iDight  be  entitled  to  an  increase  of  the 
unfairly  low  rates.  The  decision, 
however,  was  reversed  by  the  Federal 
Supreme  Court  in  (U.  S.  Adv.  Ops. 
1920-21,  'p.  372)  255  U.  S.  113,  66 
L.  ed.  — ,  41  Sup.  Gt.  Rep.  324,  in 
which  that  court  reafiSrmed  the  doc- 
trine of  the  North  Dakota  Case,  and 
held  that  a  state  may  not  segregate 
a  class  of  traffic  and  compel  a  car- 
rier to  transport  it  in  intrastate 
commerce  at  less  than  cost,  or  with- 
out a  substantial  compensation,  al- 
though the  return  by  the  carrier  from 
its  entire  intrastate  operations  may 
be  adequate.  The  court  stated  that 
its  decisions  in  the  North  Dakota  Case 
and  other  cases  on  the  question  did 
not  discredit  the  earlier  decisions, 
but  only  removed  them  from  misun- 
derstanding and  controversy,  and 
declared  a  principle  that  assigned  to 
the  state  a  useful  power  of  regulation, 
while  it  accorded  to  railroads  a  rea- 
sonable return  upon  the  capital 
invested  and  a  reward  for  its  enter- 
prise. 

Another  recent  case  which,  so  far 
as  the  language  of  the  opinion  is 
concerned,  does  not  seem  entirely  in 
hamnony  with  the  North  Dakota  Case, 
is  Alexandria  &  W.  R.  Co.  v.  Rail- 
road Commission  (1918)  143  La.  1067, 
79  So.  863,  where  the  court  quotes, 
with  implied .  approval,  the  doctrine 
that,  in  determining  the  reasonable- 
ness of  a  rate  fixed  by  legislative 
authority  on  a  particular  commodity, 
the  proper  test  is  not  whether, 
as  to  the  particular  commodity, 
the  rate  is  sufficiently  high  to  enable 
the  carrier  to  earn  a  fair  compensa- 
tion after  allowing  for  legitimate 
expenses,  but  whether  the  carrier  will 
be  able,  from  its  total  freight  receipts 
on  all  its  traffic,  to  earn  a  sum,  above 
operating  expenses  reasonably  nec- 
essary for  such  traffic,  sufficient  to 
yield  a  fair  and  reasonable  profit  on 
its  investment.  It  was  held,  however, 
in  this  case,  that  the  rate  for  trans- 
porting lumber  fixed  by  the  railroad 
commission  for  a  short  line  railroad 
was  unreasonable  and  unjust,  and 
that  the  order  of  the  commission 
should  be  set  aside,  as  it  appeared 


that  the  revenue  produced  by  the  rate 
would  be  barely  sufficient,  if  suf- 
ficient at  all,  to  pay  the  actual  cost 
of  moving  the  commodity  to  which  it 
was  applicable,  leaving  nothing,  or 
next  to  nothing,  to  compensate  the 
railroad  company  for  the  use  of  its 
property,  the  payment  of  its  debts,  or 
for  betterments  or  dividends. 

Although  the  question  is,  in  itself, 
beyond  the  scope  of  the  present  anno- 
tation, attention  is  called  to  some 
cases  on  the  question  of  the  right  and 
the  duty  to  take  into  consideration  the 
revenue  from  the  entire  system,  in 
determining  the  reasonableness  of  the 
rates  on  a  part  or  branch  of  the 
system  only.  And  for  the  purpose  of 
showing  more  fully  the  effect  of  the 
decision  in  the  North  Dakota  Case 
(U.  S.)  supra,  attention  is  called  to 
several  cases  involving  passenger 
rates,  and  the  right  to  consider  both 
freight  and  passenger  rate  schedules 
in  passing  on  the  reasonableness  of 
a  particular  rate.  In  that  case  the 
court  distinguished  St.  Louis  &  S.  F. 
R.  Co.  V.  Gill  (1895)  156  U.  S.  649,  89 
L.  ed.  567,  15  Sup.  Ct.  Rep.  494,  on  the 
ground  that  in  the  latter  case,  where 
the  statute  fixed  a  maximum  rate  for 
passengers  in  the  state  of  Arkansas, 
the  validity  of  which  was  challenged, 
the  allegation  and  offer  of  proof  that 
the  rate  would  compel  the  carriage 
of  passengers  at  a  loss  related 
only  to  a  portion,  or  division,  of 
the  railroad,  and  not  to  the  result 
of  all  the  traffic  to  which  the  rate 
in  question  applied. 

The  true  test  of  the  reasonableness 
of  a  rate,  it  is  said  in  Milwaukee  Elec- 
tric R.  ft  Light  Co.  V.  Railroad  Com- 
mission (1920)  171  Wis.  297,  177  N. 
W.  25,  is  its  effect  upon  the  entire 
system  operated  by  the  public  utility, 
and  not  whether  a  particular  part 
thereof  is  operated  at  a  profit  or  loss 
under  the  prescribed  rate.  The  action 
was  to  set  aside  an  order  of  the  rail- 
road commission,  requiring  the  plain- 
tiff to  continue  the  operation  of  one 
of  its  suburban  lines,  on  the  ground 
that  it  was  unreasonable  in  that  it  re- 
quired the  plaintiff  to  operate  it  at 
a  loss.  It  was  held  that  a  general 
demurrer  was  properly  sustained  to 
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the  complaint,  in  that  it  failed  to 
allege  that  the  entire  system  would 
be  operated  at  a  loss,  the  true  test 
being  not  the  effect  of  the  order  upon 
a  single  line,  or  upon  a  part  of  the 
system,  but  upon  the  entire  system. 

The  last  case  follows  the  decision 
in  such  cases  as  Fuget  Sound  Trac- 
tion, Light  &  P.  Co.  V.  Reynolds 
(1917)  244  U.  S.  574,  61  L.  ed.  1325, 
6  A.L.R.  13,  P.U.R.1917F,  57.  37  Sup. 
Ct.  Rep.  705,  where  it  was  held  that 
the  question  whether  an  order  of  a 
public  service  commission,  requiring 
street  railway  passengers  to  be  carried 
beyond  the  limits  of  the  particular 
franchises  covering  those  lines,  and 
at  a  reduced  rate,  was  confiscatory  or 
otherwise  arbitrary  within  the  in- 
hibition of  the  14th  Amendment  to  the 
Federal  Constitution,  was  not  to  be 
determined  with  reference  to  earnings 
and  operating  expenses  of  the  lines 
in  question,  separately  considered, 
such  lines  having  been  long  operated 
as  parts  of  a  system. 

The  weight  of  the  decisions,  both 
court  and  commission,  is  to  the  effect 
that,  in  considering  the  question 
whether  or  not  a  railroad  company 
should  be  compelled  to  continue  the 
operation  of  a  branch  line,  the  entire 
revenues  of  the  system  are  to  be  con- 
sidered, and  sot  merely  the  direct 
return  from  the  branch  line  itself;  in 
other  words,  the  branch  line  is  not  to 
be  considered  as  an  independent  en- 
terprise, but  rather  in  the  nature  of 
a  feeder  to  the  system.  In  addition 
to  the  authorities  already  cited,  this 
doctrine  finds  support  in  the  follow- 
ing, among  possibly  other,  cases : 

United  States. — St.  John  v.  Erie  R. 
Co.  (1874)  22  Wall.  136,  22  L.  ed.  743; 
Re  Arkansas  R.  Rates  (1909)  168  Fed. 
720;  Billings  Chamber  of  Commerce  v. 
Chicago,  B.  &  Q.  R.  Co.,  (1910)  19 
Inters.  Com.  Rep.  71. 

Colorado. — Colorado  &  S.  R.  Co.  v. 
State  R.  Commission  (1911)  54  Colo. 
64,  129  Pac.  506. 

Illinois. — ^People  ex  rel.  Cantrell  v. 
St  Louis.  A.  &.  T.  H.  R.  Co.  (1896)  176 
111.  512,  35  LJI.A.  656,  45  N.  E.  824, 
52  N.  E.  292. 

Michigan. — ^Northwestern  Cooper- 
age &  Lumber  Co.   v.  Minneapolis, 


St  P.  &  S.  Ste.  M.  R.  Co.  (No.  D— 
1048,  March  28,  1917)  P.U.R.1917F, 
1021  (railroad  commission  case). 

Missouri. — State  ex  rel.  Missouri  P. 
R.  Co.  V.  Atiunson  (1917)  269  Mo.  634. 
L.R.A.1918A,  46,  P.UJ1.1917C,  971,  192 
S.  W.  82,  Ann.  Cas.  1917E,  987. 

Nebradta. — ^Marshall  v.  Bush  (1918) 
102  Neb.  279,  L.RJL1918E,  385,  167 
N.  W.  59. 

West  Virginia. — See  also  Chesa- 
peake &  0.  R.  Co.  v.  Public  Service 
Commission  (1914)  75  W.  Va.  100, 
L.R.A.1917F,  1190,  88  S.  E.  286. 

Wisconsin. — ^Nelson  v.  Northern  P. 
R.  Co.  (1912)  8  Wis.  R.  C.  686  (rail- 
road commission  case) ;  Werner  v. 
Chicago,  M.  &  St  P.  R.  Co.  (1914)  14 
Wis.  R.  C.  573  (same). 

That,  in  determining  the  validity  of 
a  statutory  2  cent  per  mile  maximum 
passenger  rate,  every  part  of  the  rail- 
way system  over  which  the  passenger 
is  entitled  by  the  statute  to  ride  at 
this  fare,  must  be  taken  into  consid- 
eration, as  well  as  the  entire  passen- 
ger service,  including  sleeping-car, 
parlor-car,  and  dining-car  service, 
see  Groesbeck  v.  Duluth,  S.  S.  &  A.  R. 
Co.  (1919)  250  U.  S.  607,  63  L.  ed. 
1167,  40  Sup.  Ct  Rep.  88. 

However,  in  Re  Minneapolis,  St.  F. 
&  S.  Ste.  M.  R.  Co.  (1915)  30  N.  D. 
221,  P.U.R.1915D,  434,  152  N.  W.  513, 
Ann.  Cas.  1917B,  12d5,  in  passing  upon 
the  validity  of  an  order  of  the  state 
board  of  railroad  commissioners,  re- 
quiring the  installation  of  separate 
daily  passenger  and  freight  service 
upon  a  branch  line,  the  North  Dakota 
supreme  court  held  that  the  case  was 
governed  by  the  decision  of  the  Fed- 
eral court  in  the  North  Dakota  Case 
(U.  S.)  supra.  The  railroad  com- 
missioners had  found  that  the  entire 
system  was  earning  a  reasonable 
return.  But  the  court  said:  "The 
only  purpose  of  such  finding  was  to 
allow  the  court  to  reason  along  lines 
parallel  with  those  heretofore  fol- 
lowed by  this  court  in  the  Lignite  Coal 
Rate  Cases ;  but  as  this  reasoning  was 
recently  condemned  by  the  Federal 
Supreme  Court  when  applied  to  a  com- 
modity or  a  classification,  it  must  be 
equally  untenable  when  used  as  a 
basis  for  determining  whether  or  not 
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the  income  of  a  branch  line  is  to  be 
treated  with  reference  to  the  earnings 
of  the  whole  system  within  the  state. 
The  Federal  Supreme  Court  negratives 
any  such  conclusion,  and  by  analogous 
reasoning  we  must  determine  the 
question  as  one  of  receipts  and  ex- 
penditures of  the  branch  line  alone." 

It  appears,  however,  from  the  Fed- 
eral  decisions  above  cited,  that  it  was 
not  the  intention  of  the  United  States 
Supreme  Court  in  the  North  Dakota 
Case  to  change  the  rule  with  respect 
to  the  consideration  of  the  income 
from  the  entire  system  to  which  the 
rates  in  question  were  applicable,  as 
distinguished  from  consideration  of 
the  income  from  a  branch  or  part  only 
of  the  system. 

In  holding  that  the  validity  of  a 
state  statute  prescribing  a  maximum 
passenger  rate  must  be  determined 
bj  its  effect  upon  the  passenger 
business  of  the  company,  separately 
considered,  the  court,  in  Norfolk  & 
W.  R.  Co.  V.  Conley  (1915)  236  U.  S. 
605,  59  L.  ed,  745,  P.U.R.1915C,  293,  35 
Sup.  Ct  Rep.  487,  referred  to  the 
North  Dakota  Case,  stating  that  that 
decision  made  an  extended  discussion 
of  the  question  unnecessary ;  that  it 
was  held  in  that  case  that,  despite 
the  discretionary  power  of  the  state 
in  prescribing  rates,  its  power  was  not 
arbitrary,  and  it  might  not  select  a 
commodity,  or  class  of  traffic,  and,  in- 
stead of  fixing  what  might  be  deemed 
to  be  reasonable  compensation  for 
its  carriage,  compel  the  carrier  to 
transport  it  either  at  less  than  cost, 
or  for  compensation  which  was  merely 
nominal.  The  court  continues :  "These 
considerations  are  controlling  here. 
The  passenger  traffic  is  one  of  the  main 
departments  of  the  company's  busi- 
ness; it  has  its  separate  equipment, 
its  separate  organization  and  manage- 
ment, and,  of  necessity,  its  own  rates. 
In  making  a  reasonable  adjustment 
of  the  carrier's  charges,  the  state  is 
under  no  obligation  to  secure  the 
tame  rate  of  return  from  each  of  the 
two  principal  departments  of  business 
-passenger  and  freight;  but  the  state 
may  not  select  either  of  these  depart- 
ments for  arbitrary  control.  Thus, 
it  would  not  be  contended  that  the 


state  might  require  passengers  to  be 
carried  for  nothing,  or  that  it  could 
justify  such  action  by  placing  upon 
the  shippers  of  goods  the  burden  of 
excessive  charges,  in  order  to  supply 
an  adequate  return  for  the  carrier's 
entire  service.  And,  on  the  same 
principle,  it  would  also  appear  to  be 
outside  the  field  of  reasonable  adjust- 
ment that  the  state  should  demand  the 
carriage  of  passengers  at  a  rate  so 
low  that  it  would  not  defray  the  cost 
of  their  transportation,  when  the 
entire  traffic  under  the  rate  was  con- 
sidered, or  would  provide  only  a 
nominal  reward  in  addition  to  cost" 

From  the  rule  that  a  railroad  can- 
not be  required  to  carry  a  commodity 
at  a  loss,  or  without  a  substantial 
profit,  merely  because .  its  return  a« 
a  whole  is  adequate,  there  follows 
naturally  the  corollary  that  a  railroad 
cannot  Increase  its  rates  upon  a 
particular  commodity  merely  because 
its  return  as  a  whole  is  not  adequate. 
Among  the  cases  asserting  this  latter 
rule  are:  Tift  v.  Southern  R.  Go. 
(1905)  10  Inters.  Com.  Rep.  (Fed.) 
648,  affirmed  by  the  Supreme  Court 
in  (1907)  206  U.  S.  428,  61  L.  ed.  1124, 
27  Sup.  Ct.  Rep.  709, 11  Ann.  Cas.  846; 
Re  Rates  on  Common  Brick  (1913)  26 
Inters.  Com.  Rep.  (Fed.)  129;  Re 
Denver  &  S.  L.  R.  Co.  (1917;  Colo.) 
P.U.R.1917C,  195;  State  ex  rel.  Rail- 
road Comrs.  V.  Florida  East  Coast  R. 
Co.  (1916)  72  Fla.  379,  P.U.R.1917B, 
1023, 78  So.  171,  Ann.  Cas.  1918E,  1206. 

So,  in  Garwood  v.  Colorado  &  S.  B. 
Co.  (1915;  Colo.)  P.U.B.1916A,  911, 
the  Colorado  district  court  said:  "If 
it  be  the  law,  as  held  by  the  Federal 
Supreme  Court  in  the  North  Dakota 
Case,  that  the  rate  on  one  commodity 
or  class  must  not  be  reduced  below 
a  profitable  amount,  even  though  a 
general  profit  still  remains  on  the 
whole  traffic  of  the  road,  it  must, 
conversely,  be  true  that  such  rates 
must  not  be  raised  above  a  reasonable 
amount,  even  though  a  general  loss 
still  remains  on  the  whole  traffic  of 
the  road." 

Where  the  Interstate  Commerce 
Commission  has  found  that  an  in- 
dividual   rate    is    unreasonable,   the 
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carrier  which  seeks  to  set  aside  the 
order  of  the  commission  reducing  such 
rate,  upon  the  ground  that  the  effect 
of  the  order  will  be  to  confiscate  its 
property  by  reducing  its  total  reve- 
nues to  a  point  where  it  cannot  earn 
more  than  a  given  per  cent  upon  the 
alleged  total  value  of  its  road,  is  not 


aided  by  a  presumption  in  favor  of 
the  reasonableness  of  the  other  rates 
not  under  direct  investigation,  so  as 
to  overthrow  substantial  evidence  to 
the  effect  that  the  individual  rate 
under  investigation  is  unreasonable  in 
itself.  Lehigh  Valley  R.  Go.  v.  United 
States  (1913)  204  Fed.  986.     B.  E.  H. 


ANDREA  FIGARI,  Appt, 

V. 

G.  B.  OLCESE  et  al.,  Respts. 

OaUfomla  Supreme  Court  (In  Bane) -'January  8S,  1991, 
(_  CaL  — ,  195  Pac  425.) 

BiOs  and  notes  —  signing  as  witness  —  right  to  show. 

1.  One  who  with  knowledge  of  the  payee  signs  a  note  as  witness,  and 
qualifies  his  signature  by  prefixing  the  word  "Witness"  to  it,  may  show 
that  his  name  was  written  and  accepted  in  that  capacity  alone. 

iSee  note  on  this  question  beginning  on  page  197.] 

—  signature  of  witness  —  effect  of 
retracing. 

2.  That  one  signing  a  note  as  a  wit- 
ness retraces  his  signature  at  the  re- 
quest of  the  payee  does  not  change  his 
relation  to  the  note. 
Appeal  —  credibility  of  witnesses. 

8.  The  question  of  credibility  of 
witnesses  is  exclusively  within  the 
province  of  the  trial  court. 

[See  2  R.  C.  L.  206,  206.] 


Evidence  —  testimony  of  adverse  par- 
ty —  weight. 

4.  That  by  statute  one  calling  an 
adverse  person  as  a  witness  is  not 
bound  by  his  testimony  does  not  pre- 
vent such  testimony  from  being  given 
its  proper  weight  by  the  jury. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  the  cily 
and  county  of  San  Francisco  (Troutt,  J.)  in  favor  of  the  defendant  son 
in  an  action  brought  to  recover  on  a  promissory  note,  alleged  to  have 
been  executed  by  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  Schilling  for  appellant^      spondent  signed  the  instrument  only 


Messrs.  William  A.  Kelly  and  H.  C. 
Faulkner  for  respondents. 

Per  Curiam: 

Plaintiff  brought  this  action  to 
recover  on  a  promissory  note  pur- 
porting to  have  been  executed  by 
the  defendants. 

The  question  here  presented  is 
whether  the  respondent,  Emilio  01- 
cese,  signed  the  note  as  a  maker,  or 
merely  as  a  witness  to  the  signature 
of  his  codefendant,  G.  B.  Olcese. 

The  trial  court  found  that  r&- 


as  a  witness. 

The  appeal  is  from  tiie  judgment 
in  respondent's  favor,  and  is  based 
upon  the  contention  that  the  above 
finding  is  not  supported  by  the  evi- 
dence. 

The  instrument,  as  reproduced  in 
the  record,  shows  the  names  of  both 
defendants  in  the  usual  place  of  sig- 
nature by  the  makers  of  a  promis- 
sory note.  The  name  of  respondent, 
Emilio  Olcese,  is  directly  under  that 
of    his    codefendant,    an    admitted 
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maker  of  the  note.  The  only  dis- 
tinguishing feature  is  that  the  word 
^'Witness"  appears  immediately  in 
front  of  respondent's  signature. 

The  undisputed  facts  are  that  the 
plaintiff,  Figari,  loaned  $1,300  to  the 
defendant  G.  B.  Olcese,  and  received 
this  note  as  evidence  of  the  indebted- 
ness. The  defendant  Emilio  Olcese 
is  the  son  of  the  other  defendant, 
and  at  the  time  of  this  transaction 
was  twenty-six  years  old,  and  was 
in  the  employment  of  his  father  in 
the  latter's  grocery  store,  and  had 
no  personal  interest  in  and  received 
no  part  of  the  borrowed  money. 

Figari  was  about  fifty-six  years 
of  age  and  an  Italian.  Both  he  and 
the  elder  Olcese  had  an  imperfect 
knowledge  of  English.  The  plain- 
tiff was  unable  to  read  or  write  the 
English  language. 

Although  the  testimony  is  con- 
flicting on  the  point  at  issue,  plain- 
tiff's testimony  is  that  he  had  been 
given  to  understand  by  the  elder  Ol- 
cese that  the  note  was  to  be  signed 
by  both  the  father  and  son,  and  that 
he  accepted  the  note  in  the  belief 
that  both  had  signed  it  as  makers, 
and  did  not  know  that  Emilio  Olcese 
had  written  the  word  "Witness"  be- 
fore his  name  until  many  months 
after  the  note  was  executed.  The 
two  principals,  Figari  and  Olcese, 
went  to  a  notary  and  had  the  note 
drawn  up.  It  does  not  appear  clear- 
ly whether  the  elder  Olcese  signed 
it  at  the  notary's  office,  or  later.  At 
any  rate,  the  deal  was  not  closed 
there,  but  the  parties  met  the  next 
morning  at  the  office  of  Olcese  over 
his  store,  at  which  time  and  place 
Figari  produced  his  money  to  com- 
plete the  loan.  It  is  at  this  point 
that  the  matter  in  controversy  arises 
as  to  Emilio  Olcese's  relation  to  the 
transaction.  Figari  says  .that  he 
went  the  next  morning  to  get  the 
note.  He  testifies:  "Emilio,  the 
son,  gave  me  the  note.  I  say,  'I 
want  to  see  you  put  your  name.*  He 
say,  'I  put  it  already.*  I  say,  'I  like 
to  see  it;  Sometime  I  can't  read. 
I  like  to  see  you  put  your  name.* 
He  told  his  father,  *He  wants  me  to 
IB  A.L.R.— 13. 
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put  my  name  again,'  and  the  father 
say,  'Yes;  put  it  again.'" 

He  further  testified  in  this  con- 
nection that  the  son  then  took  the 
pen  and  retraced  his  name,  and 
handed  him  the  note.  There  was 
other  testimony  of  Figari  indicating 
that  it  was  agreed  between  him  and 
the  elder  Olcese  that  the  son,  and 
perhaps  the  wife,  were  to  join  in 
signing  the  note.  At  any  rate,  it  is 
enough  to  say,  from  plaintiff's 
standpoint,  that  Figari*s  testimony, 
standing  uncontradicted,  would  suf- 
ficiently establish  Emilio's  liability 
as  a  maker  of  the  note,  and  had  the 
trial  court  found  accordingly,  such 
finding  might  well  be  held  conclu- 
sive. 

Both  the  father  and  the  son,  how- 
ever, dispute  this  version  of  the 
transaction. 

On  this  controverted  point  the 
testimony  of  the  elder  Olcese,  in 
substance,  is  as  follows:  My  son 
was  present  when  the  money  was 
delivered.  He  was  outside  of  the 
store,  and  I  told  my  son,  Mr. 
Figari  told  me,  "I  would  like  to 
see  your  son,  and  I  give  you  the 
money;'*  so  I  called  Emilio  to  come 
up,  and  Emilio  came  up,  and  Mr. 
Figari  looked  at  the  money,  and  he 
told  me,  "Now,  you  got  the  money 
here,"  and  he  say,  "Your  son  can 
sign."  He  says,  "You  have  your  son 
sign  this  note  to  see  I  give  you  the 
money."  Well,  my  son  was  there, 
and  I  told  him  myself  to  sign  the 
note. 

Q,  But  you  have  just  stated  that 
Mr.  Figari  said  to  you,  in  your  son's 
presence,  to  have  your  son  sign  as  a 
witness. 

A.  Mr.  Figari  told  me,  and  he 
said  he  was  telling  me.  He  told  me 
first ;  my  son  was  not  present,  and  I 
called  him  up  and  I  told  him  to  come 
up  to  the  office.  .  .  .  Mr.  Figari 
came  to  my  office  and  counted  the 
money  and  put  it  on  the  desk,  and 
after  he  got  the  money  counted,  and 
before  I  took  the  money,  he  asked 
me,  "We  are  here  alone,  and  I  give 
you  the  money."  He  would  like  to 
have  somebody  see  that  I  give  you 
the  money,  and  he  says,  "Is  your 
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son  downstairs,"  and  I  said,  "Yes," 
and  called  my  eon  up,  and  I  says, 
"I  got  some  money  here,  and  I  would 
like  to  have  you  come  up;"  and  I 
told  him — ^he  don't  know  Figari — I 
told  my  son,  "I  got  some  money,  and 
I  show  it,  and  he  loan  some  money, 
and  I  want  you  to  come  up  and  see 
the  man  lend  the  money."  Mr. 
Figari  was  present. 

Q.  Did  you  hear  your  son  testify 
here  a  little  while  ago  that  Mr. 
Figari  was  not  present;  that  he  was 
on  the  outside? 

Mr.  Kelly :  That  is  not  the  testi- 
mony. The  testimony  of  botli  wit- 
nesses is  to  the  effect  that  Mr.  Olcese 
went  outside  and  called  Emilio,  and 
brought  him  into  the  room  where 
the  money  was,  and  had  Emilio  sign 
the  paper  in  the  presence  of  both  of 
them. 

The  Court:  That  is  the  testi- 
mony. 

Q.  At  what  particular  place  did 
you  ask  your  son  Emilio  to  come  and 
sign  the  note? 

A,  Right  there  in  front  of  the 
money,  in  my  office.  ...  In  the 
presence  of  Mr.  Figari  I  asked  my 
son  to  sign  the  note  to  witness,  so 
Figari  says,  so  Figari  could  see  him 
loan  me  the  money,  and  my  son  sign 
as  a  witness,  and  Mr,  Figari  turned 
around,  and  he  didn't  see  my  son  do 
the  writing,  and  he  said  to  my  son, 
"I  like  to  see  you  sign ;  I  like  to  see 
you  sign  your  name  next,"  and  my 
son  says,  "Yes ;  I  have  signed  that." 
Mr.  Figari  never  say  nothing  about 
a  witness ;  he  never  mentioned  any- 
thing about  seeing  the  money  turned 
over,  and  like  to  see  him  sign  like  a 
witness,  and  he  never  say  anything 
else.  My  son  don't  have  anjrthing  to 
do  with  the  business. 

This  testimony  is  confusing  and 
perhaps  contradictory,  but  there  is 
nothing  in  it  to  indicate  that  Emilio 
Olcese  had  any  intimation  from  eith- 
er his  father  or  the  plaintiff  that  he 
was  signing  other  than  as  a  witness. 
It  would  appear  from  the  testimony 
of  this  witness  that  Figari  had  no 
conversation  with  Emilio  as  to  the 
capacity  in  which  he  was  to  sign  the 
note,  that  his  communication  in  that 


regard  was  entirely  with  the  father, 
but  that  the  statement  was  made  to 
the  son  in  Figari's  presence  that  he 
was  asked  to  sign  as  a  witness. 

The  respondent's  own  testimony 
on  this  point  is  more  explicit. 

His  testimony  in  substance  is  as 
follows : 

The  first  time  I  saw  Mr.  Figari  to 
know  him  was  when  I  signed  the 
note.  I  knew  nothing  about  the 
negotiation  of  the  note.  I  saw  the 
money  delivered  to  G.  B.  Olcese. 
Mr.  G.  B.  Olcese  came  outside  and  I 
saw  him;  he  was  borrowing  some 
money  from  Mr.  Figari.  Mr.  Figari 
was  upstairs  in  the  office,  and  he 
wanted  me  to  sign  the  note  as  a 
witness.  Mr.  G.  B.  Olcese  asked 
me  to  sign  the  note  as  a  witness  that 
he  took  the  money.  I  was  outside 
handling  potatoes  and  stu^,  and  Mr. 
Olcese  asked  me  to  sign  the  note  as 
a  witness.  I  believe  the  note  was 
signed  by  my  father  when  I  signed 
it.  I  signed  right  under  his  name. 
I  saw  him  sign  it.  He  signed  first 
and  I  signed  afterwards.  Mr.  Figari 
was  there,  right  between  me  and 
my  father.  He  told  me  to  go  over 
it  again,  and  I  went  over  it.  He 
says,  "Let  me  see  you  sign  it,"  and 
I  went  over  it  again  and  signed  the 
note.  I  don't  know  whether  he  saw 
me  sign  it  the  first  time;  he  was 
there.  He  never  asked  me  to  go 
over  it  again.  I  ran  my  pen  over 
my  name  a  second  time.  Mr.  Olcese 
asked  me  to  sign  the  note.  Figari 
never  asked  me  to  sign  the  note.  I 
never  signed  the  note  for  Figari.  I 
went  over  it  when  he  asked  me  to 
go  over  it.  I  will  show  you  just  how 
it  was  done.  Mr,  G.  B.  Olcese  came 
out  and  asked  me  if  I  would  sign  the 
note  as  a  witness,  and  I  told  him 
"Yes."  I  come  upstairs,  took  the 
pen,  and  signed  that  note.  Mr. 
Figari  was  there,  and  he  says,  "Let 
me  see  you  sign  the  note;  go  over 
it." 

Q.  Mr.  Figari  did  not  ask  you  to 
sign  the  note  as  a  witness? 

A.  Not  at  all ;  he  asked  me  to  go 
over  it.  I  never  had  any  experience 
with  a  promissory  note.  That  was 
the  first  note  seen.    I  had  never  had 
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any  experience  with  promissory 
notes  at  that  time.  I  did  not  know. 
anything  about  whether  a  promis- 
sory note  needed  to  be  witnessed. 
The  first  time  I  knew  anything  at 
all  about  the  fact  of  a  loan  was 
when  I  was  asked  to  go  up  where 
the  note  was  signed. 

It  seems  to  be  conceded  that  the 
respondent  wrote  the  word  "Wit- 
ness" before  his  name  when  he 
signed  the  note.  The  only  reference 
in  the  evidence  to  this  point  is  the 
following  questions  by  plaintiff's  at- 
torneys and  respondent's  answers 
thereto: 

Q.  And  you  signed  the  word  "Wit- 
ness" in  front  of  your  name? 

A.  I  know  what  I  signed,  and  he 
had  the  note  there  and  I  signed; 

Q.  So  when  you  put  your  name  to 
the  note,  and  put  in  front  of  it  "Wit- 
ness," you  are  not  positive  whether 
or  not  you  had  seen  your  father  sign 
the  note? 

A.  Oh,  yes;  G.  B.  Olcese's  name 
was  on  the  note  before  I  signed  it. 

It  also  appeairs  from  other  evi- 
dence that  the  word  "Witness"  was 
written  before  respondent  retraced 
his  signature  at  plalntiiT's  request. 

It  is  argued  in  behalf  of  appellant 
that  when  the  respondent,  at  Fi- 
gari's  statement  that  he  wanted  to 
see  him  sign,  retraced  his  signature 
without  retracing  the  word  "Wit- 
ness," it  was  a  new  and  unqualified 
signing  of  the  note.  No  such  in- 
ference can  be  drawn  from  this  cir- 
cumstance. Respondent  had  been 
told,  according  to  the  testimony,  in 
the  presence  of  Figari,  that  he  was 
to  sign  as  a  witness.  If  he  signed 
as  a  witness  under  these  circum- 
stances, he  had  a  right,  when  told 
by  Figari  that  he  wanted  to  see  him 
sign,  to  assume  that  he  was  retrac- 
ing his  signature  for  the  same  pur- 
pose and  in  the  same  capacity  that 
he  originally  wrote  it. 

Of  course,  it  seems  improbable 
that  Figari  should  have  been  so  in- 
sistent upon  seeing  the  signature 
made,  if  it  was  only  to  witness  the 
making  of  the  note  by  the  elder  01- 


cese.  But  that  is  not  the  point.  The 
controUing  circumstance  is  that 
Emilio  Olcese  was  acting  with  the 
understanding  that  he  was  only 
signing  in  the  capacity  of  a  witness, 
and  there  was  nothing  in  the  fact  of 
this  request  to  rewrite  his  name  cal- 
culated to  change  the  situation. 

There  is  no  doubt  under  the  law 
that  if  he  had  subscribed  his  name 
without  qualification,  and  without 
notice  or  knowledge  on  the  part  of 
Figari  that  he  was  only  intending 
to,  witness  his  father's  execution  of 
the  note,  he  would  be  bound  as  a 
maker ;  but  such  is  not  the  situation 
here.     He  was  not  in  any  way  a 
party  in  interest.    If  the  trial  court 
believed  the  testimony  of  the  de- 
fendants,   as    it    apparently    did, 
Emilio  Olcese  went  into  his  father's 
office  where  the  note  was  being  exe- 
cuted, with  no  other  idea  in  his 
mind  than  that  he  was  being  asked 
to  put  his  name  to  the  paper  merely 
as  a  witness,  and  that  both  parties 
so  understood.    He  was  told  by  his 
father  in  Figari's  presence  that  the 
latter  wanted  him  to  see  the  money 
dehvered  and  to  sign  as  a  witness. 
He  made  his  own  understanding  of 
the   matter  plain   by   writing  the 
word  "Witness"  immediately  pre- 
ceding his  signature.    It  is  true  that 
Figari  testified  that  he  could  not 
read  or  write  the  English  language, 
but  the  court  finds  that  this  fact 
was  not  known  to  respondent.    The 
only  evidence  tending  to  show  such 
knowledge  was  the  remark  testified 
to  by  Figari  that  in  asking  respond- 
ent to  again  sign  his  name  he  gave 
as  a  reason  the  statement,  "Some- 
time I  can't  read."   Respondent  had 
a  right  to  assume,  not  only  from 
what  his  father  had  told  him  in 
Figari's  presence,  but  from  what  he 
had  signified  on  the  note  itself,  that 
it  was  understood  by  Figari  that  he 
was  signing  as  a  witness.     Under 
these  circumstances  the  request  that 
he  sign  again,  or  that  he  retrace  hia 
signature  so  that  Figari  could  see  it 
written,  would  not  carry  any  differ- 
ent significance  as  to  what  was  ex- 
pected of  him  than  attended  the 
original  signature.    Even  where  one 
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has  joined  apparently  as  a  maker  of 
a  note,  he  may  show 
SU!.Vt'Jil  "»?**^  by  parol  evidence, 
^iWiSm^i^?'  as  against  the 
payee,  that  he  has 
signed,,  with  the  knowledge  of  the 
payee,  in  a  different  capacity  and 
with  a  different  liability,  where,  as 
here,  such  facts  are  pleaded.  Civ. 
Code,  §  2832;  3  R.  C.  L.  p.  1138; 
Kelly  V.  Gillespie,  12  Iowa,  55,  79 
Am.  Dec.  516 ;  Spencer  v.  Alki  Point 
Transp.  Co.  53  Wash.  77,  132  Am. 
St.  Rep.  1058,  101  Pac.  509;  Gillett 
V.  Taylor,  14  Utah,  190,  60  Am.  St. 
Rep.  890,  46  Pac.  1099;  Windhorst 
V.  .Bergendahl,  21  S.  D,  218,  130 
Am.  St.  Rep.  715,  111  N.  W.  544; 
Farmers'  Nat.  Gold  Bank  v.  Slover, 
60  Cal.  387;  Casey  v.  Gibbons,  136 
Cal.  368,  68  Pac.  1032.  This  is  true 
for  the  purpose  of  showing  that  an 
apparent  principal  is  only  bound  as 
a  surety,  notwithstanding  the  ap- 
pending of  the  word  "Surety"  after 
the  signature  does  not  in  itself 
change  the  liability  of  the  party  so 
signing.  Aud  v.  Magruder,  10  Cal. 
282 ;  Sputhem  California  Nat.  Bank 
v.  Wyatt,,87  Cal.  616, 25  Pac.  918.  It 
_•..<..  ..  surely  follows  that 
witnesa-riKht  vf^herc  the  signer, 
to  .hpw.  ^^jj  ^jjg  knowledge 

and  absent  of  the  payee,  has  signed 
only'as' a  witness,  and  has  qualified 
his  sfgliatu^e  on  the  note  itself  by  so 
significant  a  designation  as  the 
word'  "Witness,"  he  may  be  per- 
mitted'|to  show  that  his  name  was 
writt^ri  and  accepted  in  that  capac- 
ity alonel 

It  may  be  admitted  that  it.  is  an 
unnecessary  and  unusual  precaution 
to  hkve'the  execution  of  a  promis- 
sory'inote  witnessed,  but  it  appears 
that  atl  of  the  parties  to  this  trans- 
action were  unfamiliar  with  busi- 
ness customs  and  requirements,  and 
the  respondent  testified  that  this 
was  his  first  experience  with  a 
promissory  note^ 

If  it  is  assumed,  as  the  trial  judge 
had  a  iiiight  to  assume  from  the  evi- 
dence, that. the  respondent  was  act- 
ing in  good  faith,  and  that  the  tes- 
timony of  both  defendants  was  to  be 
accepts  as  true,  there  is  no  justifi- 


cation for  setting  aside  the  findings 
and  judgment  of  the  trial  court,  as 
affirmed  by  the  district  court  of  ap- 
peal. 

It  is  wholly  a  matter  of  the  cred- 
ibility of  the  wit-  Appe.i_ 
nesses,  which  is  a  credibility  ot 
consideration  exclu-  ""»»••'•• 
sively  within  the  province  of  tiie 
trial  court. 

There  could  be  no  question  about 
the  matter  were  it  not  for  the  un- 
usual circumstance  of  having  a  wit- 
ness to  such  an  instrument,  the  ap- 
parent inexperience  and  ignorance 
of  the  appellant,  and  the  further 
fact  that,  by  the  time  the  pajonent 
of  his  note  was  due,  the  elder  Olcese 
had  gone  through  bankruptcy,  and 
the  son  had  succeeded  to  the  posi- 
tion of  financial  responsibility.  But 
even  in  this  particular  the  respond- 
ent's explanation  is  plausible,  and 
he  testifies  that  it  was  not  until 
after  his  father's  financial  failure, 
and  until  long  after  the  note  was 
due,  that  appellant  made  any  claim 
upon  respondent  as  a  maker  of  the 
note.  It  is  something,  too,  of  a  tes- 
timonial to  the  good  faith  of  the 
«lder  Olcese,  that  about  $250  vtras 
paid  by  him  on  this  note  since  his 
discharge  in  bankruptcy. 

There  is  no  merit  in  appellant's 
objection  that  no  testimony  was 
taken  in  behalf  of  defendants,  be- 
cause of  the  fact  that  the  defendants 
were  called  only  as  plaintiff's  wit- 
nesses. Section  2055  of  the  Code  of 
Civil  Procedure,  as  added  by  Stat. 
1917,  p.  58,  provides  that  a  party 
calling  and  examining  as  a  witness 
an  adverse  party  "shall  not  be 
bound  by  his  testimony,"  and  that 
the  testimony  of  such  adverse  wit- 
ness "may  be  rebutted  by  the  party 
calling  him."  This  provision  does 
not  mean  that  such 
testimony  may  not  SltimonTof 
be  given  its  proper  "ViKiTt*  ''■''*^"" 
weight,  but  merely, 
as  it  declares,  that  the  party  calling 
such  witnoss  shall  not  be  concluded 
from  rebutting  his  testimony,  or 
from  impeaching  the  witness. 
Dravo  v.  Fabel,  132  U.  S.  487,  33 
L.  ed.  421,  10  Sup.  Ct.  Rep.  170. 
In  other  words,  such  testimony  is  to 
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be  treated  as  though  given  on  cross- 
examination. 

The  findings  of  the  court  suf-' 
ficiently  cover  all  the  material  issues 
raised  by  the  pleadings. 

The  judgment  is  affirmed. 


PIGARI  V.  OLCBSE. 

( —  Col.  — ,  19S  Pao.  its.) 
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Angellotti,  Ch.  J.,  and  $l(nuie,  01- 
ney,  Shaw,  Wilbur,  Lehittm^  and 
tawlor,  JJ.,  concur.  ■>  ' . ',  . 


Petition    for    rehearing 
February  26, 1921. 


denied 


ANNOTATION. 

Parol  evidence  as  to  wliedi«r  one  whose  name  appears  on  this  face  of  ■  note 
signed  as  a  witness  or  as  maker. 


In  Thompson  v.  Wilkinson  (1911)  9 
Gfc^p.  367,  71  S.  E.  678,  it  was  held 
competent  in  an  action  by  the  payee 
of  a  promissory  note,  for  one  whose 
name  appeared  on  the  note   as  the 
maker  to  prove  that  she  signed  the 
note  as  a  witness,  and  not  as  maker. 
In  Fahner   v.    Stephens    (1845)    1 
Denio  (N.  Y.)  471,  it  is  held  compe- 
tent, in  a  suit  between  original  par- 
ties, for  one  to  show  that  he  placed 
his  name  on  a  note  to  attest  the  execu- 
tion of  the  instrument,  and  not  as  a 
maker.  In  this  case  where  the  defend- 
ant had  merely  written  his  initials  be- 
low the  signature  of  the  maker  of  the 
note,  the  court  says:     "The  initials 
might  have  been  written,  and  so  might 
the  full  name,  to  attest  the  execution 
of  the  note  by  the  one  who  was  maker, 
or  to  indicate  that  the  one  who  wrote 
the  initials  had,  as  agent  of  the  per- 
son whose  name  appeared  as  maker, 


executed  the  note  for  him  and  in  his 
name.  These  are  supposable  cases, 
but  they  present  questions  on  which 
the  jury  should  have  passed.  Ordi- 
narily a  witness  places  his  meoae  at 
the  left-hand  side  of  the  instilment  he 
attests,  as  the  one  who  executes  it 
signs  on  the  right.  But  although  these 
are  the  positions  usually  and  pre- 
sumptively occupied  by  the  maker  and 
the  vritness,  it  is  not  indispensable 
that  their  names  should  be  so  located. 
It  is  always  competent,  certainly  be- 
tween the  original  parties,  to  Show 
that  one  whose  name  appears  to  a 
note,  or  any  other  obligation,  what- 
ever may  be  the  relative  position  which 
the  name  occupies,  placed  it  there,  not 
as  a  maker  of  the  instrument,  but  to 
attest  its  execution,  or  for  some  other 
lawful  purpose." 

See   the   reported   case    (FiCABi  v. 
Olcesk,  ante,  192).  W.  A.E. 


JAMES  H.  LANE,  Respt, 

V. 

OREGON  SHORT  LINE  RAILROAD  COMPANY,  Appt    . 

Idaho  Supreme  Court  — May  27,  1921, 
(—  Idaho,  — ,  198  Pac.  671.) 

Carrier  —  absence  of  locks  on  stockyards  —  negligence. 

li  No  inference  of  negligence  can  be  drawn  from  the  failure  of  a  carrier 
to  provide  its  stockyards  with  patented  locks,  unless  the  circumstances 
are  shown  to  be  such  that  a  prudent  person  would  have  provided  locks. 

[See  note  on  this  question  beginning  on  page  200.] 

Headnotes  by  RiCB,  Ch.  J. 
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—  contraet  to  care  for  stock. 

2.  A  contract  between  a  shipper  and 
carrier,  which  provides  that  the  ship- 
per would,  "at  his  own  risk  and  ex- 
pense, load,  unload,  care  for,  feed,  and 
water  the  stock  until  delivery  of  the 
same  to  the  consigned  at  destination," 
is  valid  and  binding. 

[See  4  R.  C.  L.  956,  980.] 
Evidence  —  burden  of  proof  —  neg- 
ligence. 

3.  Where  a  shipper  accompanies  a 
shipment  of  live  stock  under  such  a 
contract,  the  burden  of  proving  neg- 
ligence resulting  in  injury  thereto 
rests  upon  him. 

[See  4  R.  C.  L.  995.] 


Carrier  —  duty  to  provide  faculties. 

4.  It  is  the  duty  of  a  carrier  trans- 

gorting  live  stock  to  furnish  reasona- 
le  and  proper  facilities  and  oppor- 
tunities for  feeding,  watering,  and 
resting  them. 

[See  4  R.  C.  L.  979.] 
—  measure  of  duty  to  stock. 

5.  When  live  stock  is  accompanied 
by  the  shipper  under  a  contract  to 
care  for  them  at  his  own  risk  and  ex- 
pense, and  when  he  has  unloaded  them 
in  the  stockyards,  the  carrier's  duty  is 
performed  when  it  furnishes  suitable 
yards  in  proper  condition  and  reason- 
ably secure. 

[See  4  R.  C.  L.  971.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Lincoln 
County  (Ensign,  J.)  in  favor  of  plaintiflf  in  an  action  brought  to  recover 
damages  for  loss  of  an  interstate  shipment  of  live  stock  alleged  to  have 
been  due  to  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  H.  Smith  and  H.  B.     U.  S.  87,  60  L.  ed.  905,  36  Sup.  Ct.  Rep. 


Thompson,  for  appellant 

The  carrier  is  not  made  an  absolute 
insurer  of  the  safety  of  sheep  in  tran- 
sit, but  its  duty  is  fully  performed  by 
providing  pens  properly  equipned  and 
of  sufficient  structural  strength  to  re- 
tain them. 

Beckman  v.  Southern  P.  Co.  39  Utah, 
472,  118  Pac.  118. 

A  provision  of  the  shipping  con- 
tract that  in  consideration  of  a  re- 
duced freight  rate  the  shipper  as- 
sumes the  duty  to  load,  unload,  reload, 
feed,  water,  tend,  and  care  for  the 
sheep  at  his  own  risk  during  the  en- 
tire transportation,  was  valid  and 
binding  upon  the  parties;  and  under 
the  statute  the  primary  obligation  is 
on  the  shipper. 

Webster  v.  Union  P.  R.  Co.  200  Fed. 
597. 

The  provision  of  the  shipping  con- 
tract that  the  shipper's  agent  should 
accompany  the  stock,  and  load,  unload, 
reload,  feed,  water,  and  tend  and  care 
for  the  stock  at  Shoshone,  was  con- 
trolling and  binding  upon  both  the 
shipper  and  carrier,  and  established 
the  status  and  rights  of  the  parties 
thereunder. 

Adams  Exp.  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.:ed.  314,  44  L.R.A, 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Boston  &  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  58  L.  ed.  868,  L.R.A.1915B.  450, 
.34  Sup.  Ct.  Rep.  526,  Ann.  Cas.  1915D, 
593;  Northern  P.  R.  Co.  v.  Wall,  241 


493;  Erie  R.  Co.  v.  Stone,  244  U.  S. 
332,  61  L.  ed.  1173,  37  Sup.  Ct.  Rep. 
633. 

The  duty  of  feeding  and  watering 
stock  and  otherwise  caring  for  them 
may  be  imposed  upon  the  shipper  or 
owner  by  the  terms  of  the  contract  of 
shipment,  and  if  this  is  done,  or  he 
volunteers  or  undertakes  this  duty, 
he  alone  is  responsible  for  the  neglect 
to  discharge  it. 

Heller  v.  Chicago  &  G.  T.  R.  Co.  109 
Mich.  53,  63  Am,  St.  Rep.  541,  66  N. 
W.  667 ;  Michie,  Carr.  §  1756. 

The  burden  is  on  the  shipper  to 
show  that  the  loss,  if  any,  was  occa- 
sioned by  the  negligence  of  the  car- 
rier. 

4  R.  C.  L.  995. 

Mr.  C.  O.  Stockslager,  for  respond- 
ent: 

The  Carmack  Amendment  as  to  lia- 
bility of  carrier  superseded  all  state 
regulations  and  policies  on  the  same 
subject. 

Spada  V.  Pennsylvania  R.  Co.  86  N. 
J.  L.  187,  92  Atl.  379;  Donovan  v. 
Wells,  F.  &  Co.  265  Mo.  291,  177  S. 
W.  839;  Bailey  v.  Missouri  P.  R  Co. 
184  Mo.  App.  457, 171  S.  W.  44;  Cranor 
v.  Southern  R.  Co.  13  Ga.  App.  86,  78  S. 
E.  1014;  Southern  P.  Co,  v.  Granshaw 
Bros.  5  Ga.  App.  675,  63  S.  E.  865; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Sparks, 
—  Tex,  Civ,  App,  — ,  162  S.  W.  943; 
Adams  Exp.  Co.  v.  Croninger,  226  U. 
S.  491,  57  L.  ed,  314,  44  L,R.A.(N5.) 
257,  33  Sup,  Ct.  Rep.  148. 
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Rice,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

Respondent,  Lane,  recovered  a 
judgment  against  appellant  railroad 
conpany  for  damages  to  an  inter- 
state shipment  of  lambs,  alleged  to 
have  been  wholly  and  entirely  due 
to  the  careless  and  negligent  manner 
in  which  the  stockyards  in  the  village 
of  Shoshone  were  managed  £nd  con- 
trolled by  appellant.  An  agent  of 
respondent  accompanied  the  ship- 
ment under  a  shipping  contract 
which  provided  that  the  shipper 
would,  "at  his  own  risk  and  expense, 
load,  unload,  care  for,  feed,  and 
water  the  stock  until  delivery  of  the 
same  to  consignee  at  destination." 
When  the  lambs  reached  Shoshone 
they  were  unloaded  by  respondent's 
agents  and  placed  in  the  stock  pens 
provided  by  appellant,  and  were  fed 
by  respondent.  The  gates  were  fas- 
tened by  pins  which  dropped  into 
hasps,  and  were  not  provided  with 
patented  locks.  After  feeding  the 
lambs,  respondent's  agent  fastened 
the  gates  and  left  the  sheep  unat- 
tended. During  the  night  a  large 
number  of  the  lambs  escaped  from 
the  pens,  and  thirty-eight  of  them 
were  lost.  In  the  morning  the  gates 
were  found  closed,  and  in  the  same 
condition  in  which  they  had  been 
left  the  night  before. 

The  provision  in  the  shipping  con- 
tract quoted  above  is  valid  and  bind- 
ing between  the  shipper  and  the  car- 
cprtT-con-        Tier.      Webster    v. 

traot  to  care  for    Union  P.  R.  CO.    (D. 

C.)  200  Fed.  597; 
Cranor  v.  Southern  R.  Co.  13  Ga. 
App.  86,  78  S.  E.  1014. 

Where  a  shipper  accompanies  a 
shipment  of  live  stock  under  a  con- 
tract to  care  for  them  en  route,  the 
Eridenee-  burdcu   of   provlng 

-MBirgeLe'""'  negllgencc  resulting 
in  injury  thereto 
rests  upon  him.  Starr  v.  Chicago, 
B.  &  Q.  R.  Co.  103  Neb.  645,  173 
N.  W.  682;  McBeath  v.  Wabash  St. 
U  &  P.  R,  Co.  20  Mo.  App.  445 ;  Wees- 
en  v.  Missou/i  P.  R.  Co.  175  Mo.  App. 
374,  162  S.  W.  304,  6  N.  C.  C.  A. 
521;  Needy  v.  Western  Maryland 
R.  Co.  22  Pa.  Super.  Ct.  489 ;  Bartelt 
V.  Oregon  R,  &  Nav.  Co.  57  Wash. 


16,  135  Am.  St.  Rep.  959,  106  Pac. 
487;  4  R.  C.  L.  p.  995,  §  462;  10  C. 
J.  p.  381,  §  583. 

It  is  the  duty  of  a  carrier  trans- 
porting live  stock  to  furnish  reason- 
able and  proper  fa-  cmer-ni-tr  to 
cilities   and   oppor-  provide 
tunities  for  feeding,  '»«•»"«•• 
watering,  and  resting  them.    Pecos 
&  N.  T.  R.  Co.  V.  Meyer,  —  Tex.  Civ. 
App.  — ,  155  S.  W.  309;  2  Hutchin- 
son, Carr.  p.  555,  §  510.     In  this 
case,  so  far  as  the  evidence  discloses, 
the  pens  were  suitable  and  in  good 
condition. 

It  is  claimed  that  the  failure  to 
provide  the  gates  with  patented 
locks  was  negligence.  No  inference 
of  negligence  can  be  drawn  from 
such  failure,  unless  there  was  a 
showing  of  such  circumstances  that 
a  prudent  person  would  have  pro- 
vided locks,  as,  for  example,  that 
others  in  the  community  locked  their 
pens  and  corrals  in 
which  Uve  stock  was  i^kVon'stook- 
kept  at  night,  or  j:;*r"""" 
that  sheep  or  other 
live  stock  had  escaped  from  the 
pens  previously,  or  that  it  was 
customary  for  railroad  stockyards  to 
be  provided  with  locks.  Beckmanv. 
Southern  P.  R.  Co.  39  Utah,  472, 
118  Pac.  118;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Gatewood,  —  Tex.  Civ.  App. 
— ,  185"  S.  W.  932 ;  Colsch  v.  Chicago, 
M.  &  St.  P.  R.  Co.  149  Iowa,  176,  34 
L.R.A.(N.S.)  1013,  127  N.  W.  198, 
Ann.  Cas.  1912C,  p.  915. 

The  court  instructed  the  jury,  at 
the  request  of  respondent,  that  the 
gates  should  be  so  secured  that  they 
could  not  be  opened  by  anyone  who 
attempted  to  interfere  with  the  pos- 
session of  the  property,  without 
committing  a  crime.  This  instruc- 
tion does  not  state  the  proper  meas- 
ure of  the  duty  of  the  carrier  of 
live  stock  when  unloaded  into  the 
yards  for  food  and  rest,  accompa- 
nied by  the  shipper  under  a  contract 
such  as  was  executed  in  this  case. 
Under  such  circumstances,  the  car- 
rier is  not  an  insur- 
er, and  its  duty  is  SSy*«o'»'to'*ok. 
performed  when  it 
furnishes  suitable  yards  in  proper 
condition    and    reasonably    secure. 
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Missouri,  O.  &  G.  R.  Co.  v.  French, 
62  Okla.  222, 152  Pac.  591 ;  St.  Louis 
&  S.  F.  R.  Co.  V.  Zickafoose,  39 
Okla.  302,  135  Pac.  406,  6  N.  C.  C. 
A.  717;  Beckman  v.  Southern  P.  R. 
Co.  and  Starr  v.  Chicago,  B.  &  Q.  R. 
Co.  supra. 

There  is  in  the  record  an  entire  ab- 
sence of  evidence  of  negligence  on 


the  part  of  appellant^  and  it&  motion 
for  a  directed  verdict  in  its  favor 
should  have  been  granted. 

The  judgment  is  reversed,  with 
directions  to  dismiss  the  action. 
Costs  awarded  to  appellant. 

Budge,  McCarthy,  Dunn,  and  Lee^ 
JJ.,  concur. 


ANNOTATION. 
Doty  of  carrier  to  shipper  at  to  condition  ol  stodc  pens  or  yards. 


I.  In  general,  200. 
II.  Size  of  pens,  201. 

III.  Insufficient  inclosures: 

a.  Fences,  202. 

b.  Gates,  206. 

IV.  Condition  of  floors,  207. 

V.  Contagious  diseases  in  pens,  208. 

/.  In  general. 

In  Covington  Stock  Yards  Co.  v. 
Keith  (1891)  139  U.  S.  128,  35  L.  ed. 
73,  11  Sup.  Ct.  Rep.  469,  which  was  a 
proceeding  to  prevent  the  imposition 
upon  a  shipper  of  an  extra  charge  for 
the  use  of  yards,  pens,  and  other  ship- 
ping facilities,  the  court  said:  "The 
railroad  company,  holding  itself  out  as 
a  carrier  of  live  stock,  was  under  a 
legal  obligation,'  arising  out  of  the  na- 
ture of  its  employment,  to  provide 
suitable  and  necessary  means  and  fa- 
cilities for  receiving  live  stock. offered 
to  it  for  shipment  over  its  road  and 
connections,  as  well  as  for  discharging 
such  stock  after  it  reaches  the  place 
to  which  it  is  consigned.  The  vital 
question  in  respect  to  such  matters  is 
whether  the  means  and  facilities  so 
furnished  by  the  carrier,  or  by  some- 
one in  its  behalf,  are  sufficient  for  the 
reasonable  accommodation  of  the 
public." 

This  statement  of  the  law  seems  to 
have  been  accepted  generally,  and  the 
only  question  which  has  arisen  has 
been  whether  or  not  the  facilities  fur- 
nished were  adequate,  and  their  con- 
dition such  as  to  meet  the  require- 
ments which  the  shipper  had  a  right 
to  demand.  For  the  most  part  the  car- 
riers have  not  denied  their  duty  to  fur- 
nish yards  and  pens.  They  have, 
however,  attempted  to  place  the  re- 
sponsibility upon  the  shipper  in  re- 


VI.  Dangerous  substances  in  pens,  209. 

Vn.  Absence  of  water,  210. 

VIII.  Shelter  and  ventilation,  210. 

IX.  Racks  and  troughs,  211. 

X.  Chutes  and  runways,  211. 

XI.  Condition    due   to    shipper   person- 
ally,  211. 

gard  to  their  condition,  alleging  con- 
tributory negligence  if  the  shipper 
made  use  of  a  yard  or  pen  which  he 
knew  to  be  deficient.  But  the  courts- 
have  not  permitted  the  carrier  to  shift 
its  liability  in  this  manner. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trawick 
(1891)  80  Tex.  270, 15  S.  W.  568,  where- 
the  carrier  attempted  to  relieve  itself 
from  liability  for  the  escape  of  cattle 
from  its  pens,  because  of  contributory 
negligence  of  the  shipper,  the  court 
said:  Where  the  statute  requires  the- 
carrier  to  maintain  pens  "for  the  ship- 
ment of  cattle,  .  .  .  they  cannot 
absolve  themselves  from  their  statu- 
tory duty  to  keep  such  as  are  suitable 
for  the  business,  by  showing  that  they 
were  so  badly  kept  or  constructed  as 
to  make  it  contributory  negligence  up- 
on the  part  of  the  shipper  to  use 
them." 

The  general  rule  is  that,  while  a. 
carrier  is  not  an  insurer  with  respect 
to  cattle  in  its  yards  and  pens,  it  is 
bound  to  use  reasonable  care  to  have 
such  facilities  reasonably  adequate 
and  safe  for  the  service  for  which  they 
are  intended,  and  will  be  liable  for 
losses  caused  by  its  failure  to  exer- 
cise such  care. 

United  States. — Missouri,  K.  &  T.  R. 
Co.  V.  Byrne  (1900)  40  C.  C.  A.  402, 100 
Fed.  359,  affirming  (1899)  3  Ind.  Terr.. 
740,  49  S.  W.  41. 

Alabama.— Nashville,  C.  &  St.  L.  R.. 
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Co.  V.  Farell  (1915)  14  Ala.  App.  880, 
70  So.  986, 11  N.  C.  C.  A.  826. 

Georgia.— East  Tennessee,  V.  &  G. 
R.  Co.  V.  Herrman  (1893)  92  Ga.  384, 
17  S.  E.  344. 

Indian  Territory.— St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Keys  (1906)  2  Ind.  Terr. 
396,  98  S.  W.  138. 

Iowa. — Ghapin  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1890)  79  Iowa,  582,  44  N. 
W.  820;  Dorr  Cattle  Co.  v.  Chicago  G. 
W.  R.  Co.  (1906)  128  Iowa,  359,  103  N. 
W.  1003. 

Kansas.— St.  Louis  &  S.  F.  R.  Co.  v. 
Beets  (1907)  75  Kan.  295,  10  L.R.A. 
(N.S.)  571,  89  Pac.  683. 

Kentucky. — Louisville  &  N.  R.  Co.  v. 
Thompson  (1911)  144  Ky.  765,  139  S. 
W.  939;  Louisville,  C.  &  L.  R.  (Jo.  v. 
Hedger  (1873)  9  Bush,  645,  15  Am. 
Rep.  740. 

Maryland. — Baltimore  &  0.  R.  Co.  v. 
Dever  (1910)  112  Md.  296,  26  L.R.A, 
(N.S.)  712,  75  AtL  352,  21  Ann.  Cas. 
169. 

Michigan.— Snyder  v.  King  (1917) 
199  Mich.  345,  1  A.L.R.  893,  165  N.  W. 

m. 

Missouri. — Hardesty  v.  Atchison,  T. 
4  S.  F.  R.  Co.  (1915)  —  Mo.  App.  — , 
179  S.  W.  725 ;  Bilby  v.  Chicago,  B.  &  Q. 
S.  Co.  (1914)  184  Mo.  App.  644,  171  S. 
W.  39;  Reading  v.  Chicago,  B.  &  Q.  R. 
Co.  (1912)  165  Mo.  App.  123,  145  S. 
W.  1166;  Cooke  v.  Kansas  City,  Ft.  S.  & 
iL  R.  Co.  (1894)  57  Mo.  App.  471; 
Mason  v.  Missouri  P.  R.  Co.  (1887)  25 
Mo.  App.  473;  McCullough  v.  Wabash 
Western  R.  Co.  (1889)  34  Mo.  App.  23; 
Tracy  v.  Chicago  &  A.  R.  Co.  (1899)  80 
Mo.  App.  389. 

New  Hampshire. — Flint  v.  Boston  & 
M.  R.  Co.  (1905)  73  N.  H.  141,  59  Atl. 

m 

New  Jersey. — Feinberg  v.  Delaware, 
L  &  W.  R.  Co.  (1890)  52  N.  J.  L.  451, 
20  Atl.  33. 

Texas. — Hines  v.  Davis  (1920)  — r 
Tex.  Civ.  App.  — ,  225  S.  W.  862;  Gulf, 
■C.  &  S.  F.  R.  Co.  V.  Culwell  (1919)  — 
Tex.  Civ,  App.  — ,  216  S.  W.  457;  Pecos 
4kN.  T.  R.  Co.  V.  Meyer  (1913)  —  Tex. 
Civ.  App.  — ,  155  S.  W.  809;  Missouri, 
K.  &  T.  R.  Co.  V.  Rogers  (1911)  —  Tex. 
Ci7.  App.  — ,  141  S.  W.  1011;  El  Paso 
A  N.  E.  R.  Co.  V.  Lumbley  (1909)  56 
Tex.  Civ.  App.  418,  120  S.  W.  1050; 


International  &  G.  N.  R.  Co.  v.  Mc- 
Cullough (1909)  —  Tex.  Civ.  App.  — , 
118  S.  W.  558;  Galveston,  H.  &  S.  A. 
R.  (3o.  V.  Jackson  (1896)  —  Tex.  Civ. 
App.  — ,  37  S.  W.  255;  Missouri  P.  R. 
Co.  V.  Ivy  (1891)  79  Tex.  444, 15  S.  W. 
692;  Gulf,  C.  &  S.  F.  R.  Co.  v.  York 
(1885)  2  Tex.  App.  Civ.  Cas.  (Willson) 
718;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Frost 
(1896)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
167;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Wag- 
goner Nat.  Bank  (1904)  36  Tex.  Civ. 
App.  293,  81  S.  W.  1050;  Texas  &  P.  R. 
Co.  V.  Turner  (1896)  —  Tex.  Civ.  App. 
— ,  37  S.  W.  643;  Houston  &  T.  C.  R. 
Co.  v,  Trammell  (1902)  28  Tex.  Civ. 
App.  312,  68  S.  W.  716. 

Virginia.— Norfolk  &  W.  R.  Co.  v. 
Harman  (1895)  91  Va.  601,  44  L.R.A. 
289,  50  Am.  St.  Rep.  855,  22  S.  E.  490. 

Washington. — Buck  v.  Oregon,  R.  & 
Nav.  Co.  (1909)  53  Wash.  113, 101  Pac. 
491. 

Ireland. — Shaw  v.  Great  Southern  & 
W.  R.  Co.  (1881)  Ir.  L.  R.  8  C.  L.  10. 

II.  8i*e  of  pens. 

Of  course,  "adequate  pens"  mean 
those  of  sufficient  size  fairly  to  accom- 
modate the  stock  which  may  reason- 
ably be  expected  to  enter  them;  and 
the  carrier  has,  in  some  cases,  been 
held  liable  for  injury  to  cattle  by  being 
crowded  into  pens  too  small  to  meet 
their  needs. 

In  Gulf,  C.  &  S.  P.  R.  Co.  v.  Frost 
(1896)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
167,  it  appeared  that  the  cattle,  when 
unloaded  for  feeding,  were  crowded 
into  pens  so  small  that  they  could  not 
feed  or  rest ;  and  it  was  held  that,  un- 
der such  circumstances,  the  carrier 
was  not  relieved  from  liability  for  loss 
of  weight  and  condition  because  the 
shipper  had  undertaken  to  feed  and 
care  for  the  stock  en  route. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  York 
(1885)  2  Tex.  App.  Civ.  Cas.  (Willson) 
718,  tlie  carrier  was  held  liable  for  in- 
jury caused  by  the  fact  that  the  pens 
provided  were  so  small  that,  when  the 
shipment  in  question  was  attempted  to 
be  crowded  into  them,  the  cattle  began 
to  trample  each  other,  and  it  was 
necessary  to  open  the  gates  and  let 
some  out,  by  reason  of  which  they 
were  lost. 
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Where  a  carrier  delivers  cattle  into 
union  stoclcyards,  for  the  purpose  of 
transferring  them  to  a  connecting  car- 
rier, and  crowds  the  pens  to  such  an 
extent  that  they  are  unable  to  eat  or 
drink,  it  will  be  liable  for  such  injury 
as  results  from  its  failure  to  exercise 
ordinary  care  to  maintain  the  yards  in 
a  suitable  condition  for  the  purpose 
for  which  it  uses  them,  where  it  shares 
in  the  maintenance  of  them.  Texas  & 
P.  R.  Co.  V.  Felker  (190o)  40  Tex.  Civ. 
App.  604,  90  S.  W.  530. 

But  a  carrier  is  not  liable  for  in- 
sufficiency in  the  size  of  its  pens  to  re- 
ceive a  particular  shipment,  if  its  pens 
were  large  enough  to  handle  any  ship- 
ment which  it  might  reasonably  antic- 
ipate that  it  would  probably  receive. 
Casey  v.  St.  Louis  Southwestern  R.  Co. 
(1904)  37  Tex.  Civ.  App.  49,  83  S.  W. 
20.  The  court  says :  "The  number  of 
cattle  shipped  over  any  particular 
route  depends  upon  the  cattle  indus- 
try of  the  country  through  which  it 
runs,  its  relation  to  the  cattle  markets, 
etc.,  and  what  other  roads  do  in  that 
regard  does  not  control  unless  the  par- 
ticular roads  are  so  situated  as  rea- 
sonably to  expect  all  or  a  part  of  such 
business.  ...  A  road  is  only  re- 
quired to  anticipate  and  make  reason- 
able provision  for  the  volume  of  busi- 
ness that  will  be  done  by  it,  or  that 
might  be  reasonably  expected." 

And  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Crenshaw  (1910)  59  Tex.  Civ.  App. 
238.  126  S.  W.  602,  the  court  instruct- 
ed the  jury  that  it  was  the  duty  of  the 
carrier  to  keep  stock  in  pens  large 
enough  so  that  they  would  not  be  dam- 
aged by  being  too  closely  crowded; 
and  a  failure  to  perform  such  duty 
would  be  negligence.  The  supreme 
court,  however,  held  that,  since  no 
statute  imposed  such  duty  upon  the 
carrier,  the  true  test  was  whether  the 
pens,  under  all  the  circumstances, 
were  such  as  a  person  of  ordinary  pru- 
dence would  have  provided. 

And  in  Ft.  Worth  &  R,  G.  R.  C3o.  v. 
Cage  Cattle  Co.  (1906)  —  Tex.  Civ. 
App.  — ,  95  S.  W.  705,  where  cattle 
were  alleged  to  have  been  injured  by 
the  fact  that  the  pens  were  too  small, 
and  that  they  contained  large  mud 
holes,  the  court  held  that  an  instruc- 


tion that,  under  the  statute,  each  and 
every  railway  company  is  required  to 
erect  at  each  and  every  station  suit- 
able pens  and  inclosures  to  protect 
such  cattle  as  may  be  delivered  to 
such  carrier  for  shipment,  from  injury 
by  exposure  to  weather,  stock,  or 
otherwise,  default  in  which  would  ren- 
der it  liable  for  injury  caused  thereby, 
was  erroneous,  as  permitting  the  jury 
to  infer  that  it  was  its  duty  to  provide 
covered  pens,  if  not  warm  stalls;  but 
that  the  true  rule  was  that  the  ques- 
tion whether  the  pens  were  such  as  a 
person  of  ordinary  prudence  would 
have  provided,  both  as  to  size  and  con- 
dition, was  one  which  should  be  sub- 
mitted to  the  jury. 

///.  Insufficient   ineloaurea, 

a.  Fences. 

It  is  the  duty  of  the  carrier  to  keep 
its  stock  pens  in  a  reasonably  safe 
condition  to  hold  the  cattle  placed  in 
them,  taking  into  consideration  the 
ordinary  conditions  attending  cattle 
in  that  situation,  and  their  ordinary 
habits  and  propensities.  Therefore, 
upon  evidence  that  some  of  the  posts 
of  the  fence  were  broken  off  and  others 
pushed  over,  and  that  the  posts  were 
too  small,  the  carrier  may  be  held  li- 
able for  loss  through  escape  of  cattle 
from  the  yard  by  breaking  down  the 
fence.  Hardesty  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1915)  —  Mo.  App.  — ,  179 
S.  W.  725. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Beets 
(1907)  75  Kan.  295,  10  L.R.A.(N.S.) 
571,  89  Pac.  683,  where  plaintiffs  cat- 
tle, when  placed  in  the  stock  pen,  pre- 
paratory to  loading,  pushed  down  a 
fence  forming  one  side  of  the  pen, 
which  had  become  weakened  by  the 
rotting  off  of  the  posts,  and  escaped 
from  the  pen,  to  their  injury,  an  in- 
struction was  approved  as  properly 
stating  the  law  of  the  case,  which  stat- 
ed: "Where  a  railroad  company 
provides  stockyards  for  the  purpose  of 
receiving  stock  to  be  shipped  over  its 
line,  it  is  the  duty  of  such  company  to 
see  that  said  yards  are  kept  and  main- 
tained in  a  reasonably  safe  condition, 
so  that  the  same  will  retain  and  hold 
ordinary  cattle  under  ordinary  circum- 
stances; and,  if  the  company  provides 
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I        such  yards  for  a  shipper  of  cattle,  de- 
I        siring  to  ship  over  its  Jine,  and  per- 
I       mits  him  to  place  his  cattle  in  such 
I       yards  or  corral  for  the  purpose  of 
shipping  with  the  consent  of  the  com- 
I        pany,  then,  if  said  corral  or  stockyards 
j        is  30  defective  as  not  to  be  reasonably 
;        safe  under   ordinary    circumstances, 
'        such  company  would  be  liable  to  such 
shipper  or  stock  owner  for  whatever 
damages,  if  any,  he  sustained,  or  were 
occasioned  to  said  cattle  by  reason  of 
the  negligence  of  the  defendant  com- 
pany, if  any,  in  allowing  said  stock- 
j        yards  to  be  in  a  defective  condition, 
i        such  as  not  to  be  reasonably  suitable 
and  reasonably  safe  for  the  purpose  of 
receiving  and  retaining  such  cattle." 
The  court  said  that  the  fact  that  the 
posts  were  rotted  off  along  one  entire 
side  of  the  yard,  unexplained,  justified 
the  i  nference    of    negligence.    That 
when  common  carriers  of  live  stock 
provide  pens,  chutes,  and  other  appli- 
ances for  loading  and  unloading  stock 
at  their  shipping  stations,  and  invite 
and  require  shippers  to  use  them,  it 
is  the  duty  of  such  carriers  to  keep 
such  pens  and  loading  appliances  in  a 
reasonably  safe  condition.     It  is  not 
the  duty  of  the  shipper  to  discover  de- 
fects therein,  and  notify  the  carrier 
thereof. 

Where  the  fence  was  pushed  away 
from  the  corner  post,  owing  to  its  de- 
cayed condition,  by  horses  frightened 
by  a  passing  locomotive,  the  carrier 
was  held  liable  for  the  injury,  on  the 
grounds  that  the  fence  was  lower  than 
required  by  statute,  and  that  a  low 
fence  was  more  likely  to  be  broken  or 
pushed  over  than  a  high  one,  and  that 
a  cattle  pen  is  made  to  hold  stock,  and 
that  the  planks  should  be  nailed  to  the 
inside  of  the  posts,  so  that  they  could 
not  be  pushed  off  by  pressure  from  the 
inside.  Louisville  &  N.  R.  Co.  v. 
Thompson  (1911)  144  Ky.  765,  139  S. 
W.  939. 

In  Mason  v.  Missouri  P.  R.  Co. 
(1887)  25  Mo.  App.  473,  where  it  ap- 
peared that  the  posts  of  the  fence  of 
the  pen  were  rotted  oflF,  so  that  the 
fence  fell  and  permitted  the  cattle  to 
escape,  to  their  injury,  the  defense 
was  that  the  shipper  knew  of  the  de- 
tective condition  of  the  pen,  and  there- 


fore assumed  the  risk;  but  the  court 
said :  It  is  a  matter  of  common  knowl- 
edge that  the  carriers  provide  stock 
pens  as  a  means  of  receiving  live 
stock  for  shipment,  end  that  it  is  part 
of  their  transportation,  and  that  the 
rule  with  respect  to  knowledge  of  de- 
fects in  cars  applies,  so  that  the  car- 
rier cannot  relieve  itself  from  liabil- 
ity because  of  such  knowledge. 

Where  the  fence  forming  the  pen  in 
which  a  shipment  of  stock  was  placed 
gave  way  because  of  a  rotten  and  de- 
fective condition,  allowing  the  cattle' 
to  stampede  and  be  injured,  the  court 
said  that  the  carrier  was  in  duty 
bound  to  keep  the  stockyards  in  a  rea- 
sonably safe  and  secure  condition  for 
the  purpose  intended,  and  if  it  failed 
to  do  so,  and  its  patrons  or  shippers 
were  damaged  in  the  manner  alleged, 
then  it  was  responsible.  Cooke  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  (1894) 
57  Mo.  App.  471. 

In  Chapin  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1890)  79  lawa,  582,  44  N.  W.820, 
where  cattle  delayed  by  a  storm  were 
unloaded  into  pens  from  which  some 
escaped  and  perished  on  the  prairie,  an 
instruction  was  approved  which  told 
the  jury  that,  if  the  carrier,  without 
consent  of  the  shipper,  unloaded  cat- 
tle into  pens  insufficient  in  strength  or 
size  ordinarily  to  prevent  cattle  from 
escaping  therefrom,  and  if  they  es- 
caped therefrom,  without  any  fault  or 
negligence  on  the  part  of  the  shipper, 
and  if,  in  placing  the  stock  in  the 
unsafe  pens,  the  carrier  did  not  exer- 
cise reasonable  care  and  prudence,  the 
carrier  would  be  liable. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Byrne 
(1809)  3  Ind,  Terr.  740,  49  S.  W.  41, 
where  plaintiff's  cattle,  which  had 
been  placed  in  defendant's  stock  pens 
for  shipment,  by  reason  of  the  defec- 
tive condition  of  the  fences  thereof, 
escaped  therefrom  and  caused  the 
plaintiff  trouble  and  expense  in  re- 
covering them,  and  a  number  thereof 
were  also  killed  by  being  run  over  by 
a  locomotive  engine  belonging  to  the 
defendant,  it  was  held  that  the  defend- 
ant was  liable  therefor.  But,  upon  an 
appeal  to  the  United  States  circuit 
court  of  appeals  in  (1900)  40  C.  C.  A. 
402,  100  Fed.  359,  it  was  held  that  the 
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railway  company  would  l>e  liable  only 
for  the  injury  sustained  by  reason  of 
the  escape  of  the  cattle,  and  not  for 
those  kiljed  by  the  engine,  as  no  neg- 
ligence had  been  shown  in  the  opera- 
tion thereof,  and  the  duty  the  defend- 
ant owed  the  plaintiff  was  that  of  ordi- 
nary care  only;  the  court  saying: 
"It  is  undoubtedly  a  sound  legal  prop- 
osition that  a  railway  company  which 
permits  stock  to  be  placed  in  the  pens 
which  it  has  prepared  by  the  side  of 
its  tracks  to  facilitate  loading  and  un- 
loading it  does,  not  thereby  receive  it 
for  shipment,  or  take  possession  or  as- 
sume charge  of  it  as  a  common  carrier 
or  keeper.  The  limit  of  its  liability  is 
for  the  exercise  of  ordinary  care  in  the 
construction  and  maintenance  of  its 
pens." 

In  Snyder  v.  King  (1917)  199  Mich. 
345,  1  A.L.R.  893,  165  N.  W.  840,  the 
question  of  the  negligence  of  the  rail- 
road was  held  to  be  for  the  jury  where 
young  horses  were  put  into  a  pen  with 
boards  nailed  to  the  outside  of  the 
stringers  in  the  fence,  where  they  had 
once  pushed  the  boards  off  from  the 
fence  and  escaped. 

It  is  the  duty  of  the  carrier,  in  pro- 
viding pens  to  hold  hogs,  to  take  notice 
of  their  propensity  to  root,  and  it  will 
be  liable  for  loss  of  hogs  which,  be- 
cause of  faulty  construction,  root  out 
and  escape.  Missouri,  K.  &  T.  R.  Co. 
V.  Rogers  (1911)  —  Tex.  Civ.  App.  — , 
141  S.  W.  1011. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Keys 
(1906)  2  Ind.  Terr.  396,  98  S.  W.  138, 
where  the  fences  about  the  defend- 
ant's stock  pens  were  insufficient  to 
restrain  the  plaintiff's  hogs,  which  he 
was  about  to  ship  on  a  very  warm 
day,  and  he  was  obliged  to  crowd  them 
into  a  chute  used  for  loading  stock 
into  the  cars,  which  caused  the  hogs 
to  become  so  heated  as  to  result  in  the 
death  of  a  large  number,  it  was  held 
that  it  was  a  question  for  the  jury  to 
say  whether  defendant  was  negligent 
in  failing  to  provide  suitable  stock 
pens  for  the  reception  of  plaintiff's 
hogs  while  awaiting  shipment. 

In  Beckman  v.  Southern  P.  Co. 
(1911)  39  Utah,  472»  118  Pac.  118, 
where  lambs  were  put  in  a  pen  with 
a  fence  only  3i  or  4  feet  high,  and 


in  the  morning  many  were  dead,  with 
evidence  of  having  been  bitten,  and 
the  rest  were  worn,  as  though  havinjr 
been  chased  by  some  animal,  and  the 
owner  claimed  that  it  was  the  duty  of 
the  carrier  to  furnish  pens  that  would 
keep  dogs  and  other  animals  out, 
or  provide  a  watchman  to  protect  the 
lambs,  the  court  said:  "Unless  re- 
spondent is,  by  law,  required  to  keep 
live  stock  free  from  all  harm  while 
the  same  are  being  fed  and  watered, 
under  the  statute,  while  jn  transit, 
then,  in  view  of  the  evidence  in  this 
case,  respondent  cannot  be  held  liable, 
for  the  following  reasons:  There  is 
no  evidence  whatever  that  there  were 
any  vicious  dogs  or  wild  animals  of 
any  kind  in  or  near  Reno  which  might 
or  probably  would  molest  the  lambs  in 
question.  Reno  is  a  city,  as  the  evi- 
dence shows,  of  15,000  inhabitants, 
and  is  an  old  established  place.  Under 
such  circumstances,  no  one  would  ex- 
pect that  either  vicious  dogs  or  wild 
animals  would  abound  in  large  or  any 
considerable  numbers,  if  at  all.  True 
it  is  claimed  that  vicious  dogs  or  some 
wild  animals  did  injure  and  kill  some 
.  of  the  sheep ;  and  hence  there  were 
such  dogs  or  animals  there.  It  seems 
to  us,  however,  that  the  material  in- 
quiry is.  What  was  the  prevailing  con- 
dition in,  or  in  the  immediate  vicinity 
of,  Reno  with  regard  to  the  prevalence 
of  vicious  dogs  or  wild  animals  whose 
natural  propensities  would  lead  them 
to  attack  and  injure  sheep?  .  .  . 
Had  such  evidence  been  produced, 
then,  no  doubt,  the  respondent, 
through  its  agents  and  representatives 
at  Reno,  would  have  been  bound  to 
take  notice  of  the  prevailing  condition 
in  that  regard,  and,  as  we  think,  would 
have  been  required  by  law  to  make 
reasonable  provision  to  protect  the 
sheep.  ...  If  there  were  vicious 
dogs  or  wild  animals  in  considerable 
numbers  in  or  near  the  city  of  Reno, 
whose  natural  propensities  were  to  in- 
jure sheep,  and  it  was  generally 
known  that  such  animals  and  dogs 
were  prevalent  there,  then  anyone 
could  infer  that  they  might  and  prob- 
ably would  break  into  the  pens  when 
occupied  by  sheep,  and,  if  so,  would 
chase,   worry,   and   injure  them.     If 
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SQch  were  the  fact,  then  pens  like 
those  into  which  the  sheep  in  question 
were  unloaded  at  Reno  were  not  suffi- 
cient, because  not  such  as  would  afford 
proper  rest  for  the  sheep.  So  far  as 
the  evidence  goes,  however,  it  would 
seem  that  the  occurrence  at  Reno  was 
extraordinary.  Is  respondent  required 
to  meet  every  possible  emergency 
that  may  arise,  whereby  a  shipment  of 
sheep  may  suffer  injury  from  vicious 
dogs  or  wild  animals  when  unloaded 
for  feed,  water,  and  rest?  We  think 
not  We  are  of  the  opinion  that  if  the 
pens  provided  by  the  carrier  are  prop- 
erly equipped,  so  that  the  sheep  may 
be  properly  fed,  watered,  and  rested, 
he  has  discharged  his  full  duty,  un- 
less it  is  made  to  appear  that  the  sur- 
rounding conditions  were  such  that 
the  carrier  should  have  anticipated 
that  the  sheep  would  probably  be  mo- 
lested, and  thus  not  afforded  proper 
rest" 

In  Kansas  City,  P.  &  G.  R.  Co.  v. 
Barnett  (1901)  69  Ark.  150,  61  S.  W. 
919,  where  the  railway  company's 
agent  refused  to  issue  a  bill  of  lading 
until  the  plaintiff's  cattle,  which  had 
been  placed  in  defendant's  stock  pens, 
were  loaded  in  the  cars,  but  before 
they  could  be  loaded,  by  reason  of 
the  defective  condition  of  the  stock 
pens,  the  fence  being  weak  and  partly 
rotten,  the  cattle  escaped,  and  some 
vere  entirely  lost  to  the  plaintiff,  and 
he  was  put  to  trouble  and  expense  in 
recovering  the  remainder,  it  was  held 
that  the  defendant  was  not  liable  as 
a  common  carrier,  as  that  relation  had 
not  begun,  but  would  be  liable  only  as 
an  ordinary  depositary  or  bailee. 

In  Chicago,  B,  &  Q.  R,  Co.  v.  Powers 
(1905)  78  Neb.  816,  103  N.  W.  678, 
where  the  plaintiff  placed  a  herd  of 
cattle  in  the  stock  pens  at  one  of  de- 
fendant's stations,  to  be  shipped  the 
following  day,  but  intending  to  take 
the  cattle  from  the  stock  pens  on  the 
following  morning  for  the  purpose  of 
feeding  and  watering  them,  and,  dur- 
ing  the  night,  by  reason  of  the  alleged 
rottenness  of  the  fence  posts  of  the 
cattle  pens,  the  cattle  escaped  there- 
from, and  the  plaintiff  incurred  ex- 
pense in  recovering  them,  it  was  held 
that  the  defendant  was  not  liable  in 


damages  as  a  common  cairrief^  as  the 
cattle  had  not  been  delivered  to  or 
accepted  by  it  for  shipment;  and  a 
judgment  for  the  plaintiff'  was  re- 
versed, the  court  saying:-  *We  think 
the  rule  well  established' that,  when 
a  shipper  surrenders'  the  entire,  cus- 
tody of  his  goods  to  a  common  carrier 
for  immediate  transplorfation,  and  the 
carrier  so  accepts  them,  the  liability 
of  the  carrier  as  a  practical  insurer 
of  the  safe  delivery  of  the  goods  at 
once  attaches.  .  .'  .  But  we  think 
it  equally  well  settled  that  such  lia- 
bility does  not  attach  utitil  the  goods 
are  unconditionally  surrendered  by 
the  shipper  and  accepted  by  the  car- 
rier. And,  where  a  railroad  company 
constructs  yards  by  the  side  of  its 
tracks  to  facilitate  the  loading  and  un- 
loading of  stock,  it  is  hot  responsible 
as  a  common  carrier  f^r  stock  placed 
in  such  yards  for  the  6onvenience  of 
the  owner,  who  intends  to^  ship  on  a 
subsequent  day,  and  re^erVes  the  priv- 
ilege of  taking  the  stock  ifroin  the  pens 
for  the  purpose  of  feeding'  And  caring 
for  them  before  the  shipndeht  is-  made. 
In  such  a  case  the  liabitit^.  of  the  com- 
pany is  no  greater  than  that  of  an 
ordinary  depositary  Or' b&ilefe." 

ft.  <?at«a..'.  • 


Where  horses  escaped  through  an 
open  gate  of  a  cattle  pen,)  the  court 
says :  "It  was  the  duty  of  'thie  rai  Iway 
company  to  use  care  in  providing  a 
safe  pen,  and  the  shippeki  had  a  right 
to  rely  on  the  pen  being  sufifci^nt;  and 
it  was  not  his  duty  ^  to/ 'irispect  the 
premises."  El  Paso ^ &  N.'E.^R.  Co.  v. 
Lumbley  (1909)  56  Tex.  Civ.  App.  418, 
120  S.  W.  1050. 

In  Tracy  v.  Chicago  &  A.  tt.  Co. 
(1899)  80  Mo.  App.  389,  recovery  was 
allowed  for  injury  to  tiaittle  which 
broke  out  of  the  pen  and  were 
stampeded  because  of  the  insecurity 
of  the  gate.  The  court  saya:  "The 
carrieir  invites  its  patroii^s  to  use  its 
stoOkyards  preparatory'  i6'  'loading; 
and  when  stock  is  placed  in  them,  the 
shipper  can  hold  it  I'espon^ble  for 
damages  resulting  frOm  their  insecu- 
rity." 

A  contract  requiring  t^e  shipper  to 
im^pect  the  yards,  and  i>rov!ding  that 
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use  of  them  without  protest  should  be 
an  acknowledgment  that  they  are 
safe  and  suitable,  does  not  relieve  the 
carrier  from  liability  for  the  escape 
of  cattle  by  reason  of  the  unsafe 
condition  of  the  fastenings  of  the 
gate,  which  permits  the  gate  to 
open  under  pressure,  where  the 
shipper,  upon  placing  his  stock  in 
the  yard  at  night,  walked  around  it, 
and  tried  the  gate,  finding  it  fastened. 
The  trial  court  ruled  that  the  shipper 
had  not  complied  with  his  contract,  be- 
cause he  did  not  examine  the  inclosure 
sufficiently  to  notice  apparent  defects 
in  it;  that  the  defect  in  the  gate  could 
have  been  easily  discovered,  and  that 
the  shipper's  duty  was  to  make  the  dis- 
covery; and  because  he  failed  to  per- 
form that  duty  he  could  not  hold  the 
carrier  liable  for  the  loss.  The  su- 
preme court,  however,  said:  "If  this 
provision  of  the  contract  is  valid,  it 
is  so  because  it  does  not  relieve  the 
carrier  of  its  common-law  duty  to  fur- 
nish proper  facilities  for,  and  to  safe- 
ly transport,  the  appellants'  property, 
and  also  because  it  is  not  an  attempt 
to  limit  its  common-law  liability  so  as 
to  exempt  the  carrier  from  the  conse- 
quences of  its  own  negligence,  or  that 
of  its  servants.  The  carrier  is  bound 
to  furnish  good  and  sufficient  stock 
pens  and  ydrds  at  its  depot  for  the 
shipment  of  cattle  and  other  live  stock, 
and  such  other  facilities  as  may  be 
necessary  for  the  safe  and  convenient 
loading  of  the  stock.  The  shipper  is 
entitled  tO'  recover  for  all  damages 
sustained^  by  .  his  property  in  conse- 
quence of  a  failure  by  the  carrier  to 
furnish  such  facilities,  or  to  keep  them 
safe,  and  the  carrier  cannot  be  re- 
lieved from  such,  liability  by  showing 
that  the  shipper  saw  the  stock  pens,  or 
knew  of  the  defects  in  them.'  .  .  . 
If  the  provision  of  the  contract  under 
consideration'  was  intended  to  impose 
upon  the  shipper  the  duty  of  inspect- 
ing the  cars  and  inclosures  belonging 
to  the  railway  company,  which  duty 
legally  rests  upon  the  carrier,  the  pro- 
vision would  be  void.  But,-  if  we  as- 
sume that  the  provision  is  not  void  be- 
cause it  does  not  attempt  to  evade  the 
legal  duty  of  the  carrier,  but  is  only 
an  added  precaution  which  the  car- 


rier imposed  upon  the  shipper  in  order 
to  secure  greater  safety  in  the  ship- 
ment, then  the  shipper  will  be  required 
to  use  reasonable  diligence  only,  and 
his  failure  to  observe  and  report  vis- 
ible defects  would  not  take  away  his 
right  to  recovery,  unless  he  was  neg- 
ligent, and  loss  was  caused  by  such 
negligence."  Buck  v.  Oregon  R.  & 
Nav.  Co.  (1909)  53  Wash.  113, 101  Pac. 
491. 

In  Flint  v.  Boston  &  M.  R.  Co. 
(1905)  73  N.  BL  141,  59  Atl.  938,  where 
the  plaintiff,  who  intended  to  ship  cat- 
tle over  the  defendant's  railway, 
placed  them  in  the  latter's  cattle  pens, 
but  the  defendant's  agent,  upon  learn- 
ing that  the  plaintiff  did  not  possess  a 
United  States  inspector's  certificate, 
informed  the  plaintiff  that  this  could 
be  obtained  and  the  cattle  shipped  the 
following  day,  and  to  leave  the  cattle 
in  the  cattle  pens,  but,  during  the 
night,  by  reason  of  a  defective  fasten- 
ing of  the  gate  of  the  stock  pens,  the 
cattle  escaped  therefrom,  and,  by  rea- 
son of  defendant's  failure  to  maintain 
suitable  cattle  guards,  a  number  of 
the  cattle  strayed  upon  the  track  and 
were  killed,  it  was  held  that  the  de- 
fendant was  liable  therefor  under  a 
statute  making  a  railway  company  lia- 
ble for  cattle  killed  by  it,  where  the 
company  fails  to  maintain  suitable 
cattle  guards  and  fences,  and  the  cat- 
tle so  killed  were  rightfully  in  the 
highway;  although  the  defendant  con- 
tended that  the  plaintiff's  cattle  were 
trespassers,  and  were  not  rightfully  in 
the  highway,  and  therefore  the  de- 
fendant could  not  be  held  liable;  but 
the  court  said :  "As  .  .  .  [an]  inci- 
dent of  the  defendants'  business,  they 
were  authorized  to  hold  temporarily  in 
their  shipping  yards,  for  the  conven- 
ience of  themselves  or  the  owner,  ani- 
mals received  for  transportation. 
Their  authority  in  this  respect  as  to 
animals  does  not  differ  from  that  as 
to  merchandise.  If  they  hold  the  ani- 
mals or  merchandise  for  their  own 
convenience,  they  are  under  the  ob- 
ligations of  a  common  carrier  while 
so  doing,  the  same  as  while  trans- 
porting them;  but,  if  they  hold  them 
for  the  convenience  of  the  owner,  their 
obligation  is  only  that  of  a  deposi- 
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tary."  And  the  defendant  could  not 
assert  that  the  cattle  were  trespassers, 
as  it  was  by  reason  of  the  defendant's 
negligrence  in  not  maintaining  secure 
cattle  pens  that  the  cattle  escaped  into 
the  his^hway,  and  thence  onto  the  de- 
fendant's tracks,  and  were  killed. 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Wag- 
goner Nat.  Bank  (1904)  36  Tex.  Civ. 
App.  293,  81  S.  W.  1050,  where  a  herd 
of  cattle  was  delivered  by  the  plain- 
tiff to,  and  was  accepted  by,  the  de- 
fendant for  shipment,  and  the  latter's 
agent  directed  them  to  be  placed  in  de- 
fendant's stock  pens,  and,  by  reason 
of  the  defective  condition  thereof,  con- 
sisting of  insecure  fastenings  of  the 
gate  to  the  supporting  posts,  of  which 
defendant  had  knowledge,  they  es- 
caped therefrom  and  sustained  inju- 
ries, the  defendant  was  held  liable 
therefor. 

In  Texas  &  P.  R.  Co.  v.  Turner 
(1896)  —  Tex.  Civ.  App.—,  37  S.  W. 
643,  where  the  defendant,  in  the  night- 
time, unloaded  horses  while  en  route, 
and  placed  them  in  its  stock  pens, 
from  which  they  escaped  and  sus- 
tained injury,  the  defendant  was  held 
liable,  even  though  no  negligence  on 
its  part  was  shown ;  as,  by  statute,  a 
railway  company  is  liable  as  an  in- 
surer of  live  stock  while  in  transit, 
against  all  loss  from  any  cause  except 
the  act  of  God,  the  public  enemy,  the 
act  of  the  owner,  vicious  propensities 
or  proper  vice  of  the  animals ;  that  be- 
ing the  common-law  rule  of  which  the 
statute  is  declaratory.  It  is  not  defi- 
nitely shown  what  the  defect  was,  but 
an  application  for  continuance  for  ab- 
sence of  a  witness  indicated  the  defect 
was  in  the  gate. 

In  Houston  &  T.  C.  R.  Co.  v.  Tram- 
mell  (1902)  28  Tex.  Civ.  App.  312,  68 
S.  W.  716,  where  a  consignment  of 
cattle  arrived  at  its  destination  at  mid- 
night,   the     defendant     immediately 
tendering  them  to  the  consignee  and 
demanding  payment  of  the  freight, 
which  the  latter  was  unable  to  pay  at 
that  hour,  and  the  defendant  turned 
the  cattle  into  its  pens,  and  during 
the  night  a  derailed  car  on  the  track 
0^  another   railway   company,    built 
tlose  to  defendant's  stock  pen,  broke 
^own  the  gates  of  the  pen  and  the  cat- 


tle escaped  therefrom  and  sustained 
injuries,  the  defendant  was  held  liable 
as  a  common  carrier,  as  the  tender 
of  the  cattle  to  the  consignee  at  such 
an  hour  was  not  sufficient  to  terminate 
its  liability  as  such  and  create  that  of 
a  warehouseman.  The  court  also  said 
that,  even  though  the  escape  of  the 
cattle  was  caused  by  the  derailment  of 
a  car  on  the  track  of  another  company, 
if  the  defendant  erected  the  stock 
pens,  with  reference  to  the  tracks  of 
another  road,  so  as  to  make  them  un- 
safe and  insecure,  it  would  be  liable 
if  a  person  of  ordinary  prudence 
would  not  have  so  erected  the  stock 
pens  with  reference  thereto. 

While  it  is  the  duty  of  the  carrier  to 
provide  a  gate  so  fastened  that  it  can- 
not be  opened  by  the  stock  themselves, 
it  seems  that  the  carrier  need  not  pro- 
vide protection  against  human  ma- 
rauders or  intermeddlers,  because  it 
is  held  in  the  reported  case  (Lane  v. 
Obbgon  Short  Line  R.  Co.  ante,  197) 
that  they  need  not  provide  a  patented 
lock,  which  seems  to  mean  a  lock  need- 
ing a  key  to  open  it. 

IV.  Condition  of  floors. 

Where  the  railroad  company  per- 
mits water  to  overflow  its  troughs  and 
render  the  pens  muddy,  so  that  colts 
cannot  be  separated  from  their 
mothers,  for  the  purpose  of  shipping, 
on  foot,  in  the  ordinary  way,  but  it  is 
necessary  to  do  so  on  horseback,  which 
overheats  the  animals  and  injures 
them,  the  company  may  be  liable  for 
the  injury.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Culwell  (1919)  —  Tex.  Civ.  App.  — , 
216  S.  W.  457. 

Where  the  stock  was  injured  by  be- 
ing placed  in  a  pen  with  a  hole  in  it, 
filled  with  water  leaking  from  supply 
pipes,  the  court  held  that,  it  being  the 
duty  of  the  carrier  to  furnish  a  proper 
pen,  the  fact  that  the  shipper  knew  of 
the  hole  did  not  prevent  his  holding 
the  carrier  liable  for  the  injury.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Jackson 
(1896)  —  Tex.  Civ.  App.  — ,  87  S.  W. 
255. 

A  recovery  was  sustained  against 
the  carrier  for  injury  to  horses,  inter 
alia,  because  of  the  muddy  and  boggy 
condition  of  the  pens  where  they  were 
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unloaded  for  feeding,  and  the  absence 
of  troughs  and  racks,  which  caused 
the  food  to  be  trampled  into  the  mud, 
without  benefit  to  the  stock.  Missouri 
P.  R.  Co.  V.  Ivy  (1891)  79  Tex.  444,  15 
S.  W.  692. 

Where  the  injury  to  the  stock  was 
caused  by  the  muddy  condition  of  the 
pens,  the  fact  that  the  mud  was 
caused  by  recent  rains  was  no  excuse 
for  the  carrier.  In  the  case  of  Inter- 
national &  G.  N.  R.  Co.  V.  McRae 
(1891)  82  Tex.  614,  27  Am.  St.  Rep. 
926,  18  S.W.  672,  the  court  says:  "It 
is  the  duty  of  the  carrier  to  provide 
places  where  the  stock  can  be  cared 
for  in  every  kind  of  weather  without 
injury  to  the  stock,  so  far  as  this  can 
be  done  by  the  exercise  of  proper 
care." 

A  contract  requiring  the  shipper  to 
feed  and  care  for  his  stock  en  route 
does  not  apply  where  the  pens  pro- 
vided for  that  purpose  are  unsuitable 
because  of  mud,  and  the  duty  of  feed- 
ing them  devolves  upon  the  carrier. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Cunningham 
(1908)  61  Tex.  Civ.  App.  868,  113  S. 
W.  767. 

In  Red  River,  T.  &  S.  R.  Co.'  v.  Eastin 
(1905)  39  Tex.  Civ.  App.  579,  88  S.  W. 
630,  the  defendant  was  held  liable  for 
all  natural  and  proximate  damages 
arising  from  its  wrongful  refusal  to 
accept  a  consignment  of  cattle  from  a 
connecting  carrier,  which  were  there- 
by caused  to  be  confined  in  muddy 
stock  pens,  causing  a  depreciation  in. 
their  value,  as,  by  statute,  the  railway 
company  was  liable  for  all  damages 
caused  by  its  refusal  to  receive  and 
transport  property;  and  actual  potice 
to  it  of  the  bad  condition  of  the  stock 
pens  was  unnecessary,  as  the  law,  un- 
der such  circumstances,  would  impute 
knowledge  of  it. 

In  Ft.  Worth  &  R.  G.  R.  Co.  v.  Glan- 
ton  (1907)  45  Tex.  Civ.  App.  67,  100 
S.  W.  166,  where  the  plaintiff  sought 
to  recover  damages  from  the  defend- 
ant for  its  alleged  negligence  in  per- 
mitting in  its  stock  pens  holes  filled 
with  water,  whereby  the  plaintiff's 
cattle,  which  were  placed  therein  for 
shipment,  became  so  muddy  as  to  de- 
preciate them  in  value,  it  was  held 
that  the  question  of  the  defendant's 


negligence  in  not  providing'  suitable 
stock  pens  was  a  question  for  the  de- 
termination of  the  jury. 

In  Moses  v.  Port  Townsend  South- 
em  R.  Co.  (1893)  6  Wash.  596,  32  Pac. 
488,  it  was  held  that  the  question  of 
negligence  in  keeping  horses  on  a 
plank  floor  after  arrival  at  destination 
was  for  the  jury;  the  contention  be- 
ing that,  after  the  long  journey  on  the 
floor  of  the  cars,  it  was  distinctly  det- 
rimental to  the  horses  to  be  placed 
on  plank  floors  instead  of  on  the 
ground. 

V.  Contagious  diseases  in  pens. 

If,  to  the  knowledge  of  the  carrier, 
its  stock  pens  through  which  cattle 
received  by  it  must  pass  are  infected 
with  contagious  disease,  it  will  be  lia- 
ble for  injury  to  stock  placed  in  the 
pens  without  remedying  the  condition, 
if  it  accepted  animals  for  shipment 
without  allowing  itself  time  to  remedy 
the  defect  or  provide  facilities  for 
handling  the  cattle  elsewhere.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Farell 
(1915)  14  Ala.  App.  380,  70  So.  986. 

Pens  which  are  to  be  used  for  fever- 
free  cattle  must  not  be  permitted  to 
become  infected  with  "Texas  fever. 
Hines  v.  Davis  (1920)  —  Tex.  Civ. 
App.  — ,  225  S.  W.  862. 

Where  cattle  in  transit  were  un- 
loaded into  pens  infected  with  Texas 
fever,  the  court  said  it  was  the  car- 
rier's duty  to  furnish  reasonably  safe 
pens  for  cattle;  and  having  failed  to 
comply  with  this  duty,  it  was  liable 
for  the  resulting  injury.  Internation- 
al &  G.  N.  R.  Ck).  V.  McCullough  (1909) 
—  Tex.  Civ.  App.  — ,  118  S.  W.  658. 

The  question  of  the  negligence  of  a 
carrier  in  separating  the  pens  for  jsus- 
ceptible  cattle  from  those  infected 
with  Texas  fever  ticks,  by  a  dead  alley 
10  feet  wide,  without  maintaining  a 
tight  partition  between  them,  is  for 
the  jury,  where  there  is  evidence  tend- 
ing to  show  that  the  ticks  might 
travel  across  this  space.  The  court 
holds  that  the  carrier  could  not  be 
held  liable  for  the  death  of  the  cattle 
in  the  absence  of  negligence.  Balti- 
more &  0.  R.  Co.  V.  Dever  (1910)  112 
Md.  296,  26  L.RJL(N.S.)  712,  .76  Atl. 
362,  21  Ann.  Cas.  169. 
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Where  a  carrier  transports  hogs  to 
the  end  of  its  line,  and,  upon  refusal 
of  the  connecting  carrier  to  receive 
them,  places  them  in  pens,  its  liability 
is  that  of  a  mere  forwarding  agent,  and 
it  is  bound  to  exercise  only  ordinary 
care  or  reasonable  diligence.  So,  in 
case  the  hogs  contract  a  contagious 
disease  from  such  pens,  the  owner,  to 
recover,  must  prove  that  the  carrier 
knew  that  the  pens  were  infected,  or, 
by  the  exercise  of  reasonable  dili- 
gence, might  have  known  such  fact. 
Larimore  v.  Chicago  &  A.  R.  Co. 
(1896)  65  Mo.  App.  167. 

It  was  held  in  Dorr  Cattle  Co.  T. 
Chicago  G.  W.  R.  Co.  (1905)  128  Iowa, 
369,  103  N.  W.  1003,  that  a  railway 
company  would  be  liable  for  loss  of 
profits  sustained  by  plaintiff  on  a  ship- 
ment of  cattle  which  the  defendant, 
upon  arrival  at  their  destination, 
placed  in  stock  pens  in  which  it  had 
previously  placed  cattle  transported 
by  it  in  quarantine,  which  were  in- 
fected with  Texas  fever;  as  it  was  the 
defendant's  duty  to  exercise  ordinary 
and  reasonable  care  in  the  selection 
of  a  place  for  the  keeping  of  the  cattle 
after  their  arrival  at  their  destination, 
and,  if  the  defendant  must  have 
known,  or  by  the  exercise  of  reason- 
able care  should  have  known,  the  in- 
fected condition  of  its  cattle  pens,  it 
would  be  liable. 

In  Texas  &  P.  R.  Co.  v.  Beal  (1906) 
43  Tex.  Civ.  App.  588,  97  S.  W.  329, 
where  the  complaint  alleged  that  the 
defendant  negligently  permitted  the 
plaintiff  to  place  cattle  for  shipment 
in  stock  pens  which  were,  to  defend- 
ant's knowledge,  infected  with  a  con- 
tagions disease,  it  was  held  that  the 
defendant  would  not  be  liable  in  dam- 
ages where  the  evidence  failed  to  show 
that  the  defendant  had  any  knowledge 
whatever  of  the  infected  condition  of 
its  stock  pens;  and  that  the  plaintiff 
could  not  recover  on  the  ground  that 
the  defendant's  ignorance  of  the  con- 
dition of  its  stock  pens  was  due  to 
negligence,  as  the  complaint  did  not 
Mt  np  that  as  a  cause  of  action. 

FI.  Dangerous  auhttanoes  in  pens. 

A  carrier    which    places    salt,    or 
knowingly  permits  it  to  be  placed,  in 
16  A.L,R.— 14. 


the  feeding  troughs  of  the  stock  pens, 
in  such  quantity  as  to  be  dangerous 
to  cattle,  will  be  liable  for  injury  to 
cattle  thereby.  Pecos  &  N.  T.  R.  Co. 
V.  Meyer  (1913)  —  Tex.  Civ.  App.  — , 
155  S.  W.  309. 

Where  salt  water  was  permitted  to 
flow  into  stock  pens  from  which  plain- 
tiff's lambs  were  shipped,  and  they 
drank  thereof  to  their  injury,  the 
court  said:  "The  company  had  not 
performed  its  legal  duty  to  furnish 
and  maintain  suitable  and  safe  facili- 
ties to  shippers  for  receiving  their 
stock  for  shipment.  It  was  therefore 
guilty  of  negligence,  and  liable  to 
plaintiffs  for  such  loss  as  was  caused 
by  its  negligence."  Norfolk  &  W.  R. 
Co.  V.  Harman  (1895)  91  Va-  601,  44 
L.R.A.  289,  50  Am.  St.  Rep.  855,  22  S. 
E.  490. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mitch- 
ell (1905)  —  Tex.  Civ.  App.  — ,  85 
S.  W.  286,  it  appeared  that  the  water 
furnished  in  the  pens  was  alkaline, 
which  injuriously  affected  cattle  not 
used  to  it.  The  discussion  involves 
the  duty  with  respect  to  the  food  furr 
nished,  rather  than  thb  condition  of 
the  pens ;  but  the  court  says :  To  give 
the  cattle  water  that  was  injurious 
to  them  was  prima  facie  negligence. 
It  was  the  duty  of  the  carrier,  in  fur^ 
nishing  water,  to  provide  water  suit- 
able for  the  shipment;  and  they  were 
not  relieved  from  liability  by  showing 
that  the  unwholesiome  wat6r  furnished 
was  the  water  of  that  section  of  coun- 
try. 

In  Shaw  v.  Great  Southern  &  W,  R. 
Co.  (1881)  Ir.  L.  R.  8  C.  L.  10,  where! 
hogs  placed  in  pens  for  shipment  were 
injured  by  some  disinfecting  material 
placed  there  under  governmental 
orders,  the  carrier  defended  on  the 
ground  that  it  had  merely  carried  out 
the  orders  it  was  bound  to  obey,  and 
therefore  was  free  from  liability;  but 
the  court  said:  The  proposition  that 
the  carrier  was  freed  from  liability 
merely  because  it  was  carrying  out 
the  order  is  far  too  wide,  and  cannot 
be  maintained  in  point  of  law.  The 
defendant  admits  that  the  pens  in 
which  the  hogs  were  placed  were  im- 
proper pens  for  their  reception.  It 
further  says :    Defendant  is  aiming  at 
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a.  defense  which  may  raise  a  very 
serious  question  whether,  if  it  was  im- 
possible to  have  a  safer  pen  consist- 
ently with  the  order,  it  was  not  dis- 
charged; but  that  facts  sufficient  to 
raise  that  question  have  not  been  al- 
leged. 

VII.  Absence  of  water. 

It  is  the  duty  of  the  carrier  to  main- 
tain a  supply  of  water  at  its  stock 
pens;  and  if  it  permits  the  supply  to 
become  unavailable,  and  unloads  hogs 
into  the  pens  on  a  hot  day,  in  a  thirsty 
condition,  so  that  it  is  unsafe  to  leave 
them  there  until  night  or  drive  them 
to  a  place  where  water  can  be  se- 
cured, it  will  be  liable  for  the  injury 
thereby  caused.  Bilby  v.  Chicago,  B. 
&  Q.  R.  Co.  (1914)  184  Mo.  App.  644, 
171  S.  W.  39. 

It  is  the  duty  of  a  carrier  to  main- 
tain its  stock  pens  in  a  condition  rea- 
sonably safe  for  the  purpose  intended ; 
and  therefore  it  may  be  liable  for 
loss  of  hogs,  due  to  the  fact  that  it 
failed  to  provide  water  in  the  pens, 
and  permitted  weeds  to  grow  around 
the  fence,  and  ties  to  be  piled  against 
it,  so  as  to  shut  off  ventilation,  and 
cause  overheating  of  the  hogs  on  a 
summer  day.  Reading  v.  Chicago,  B. 
&  Q.  R.  Co.  (1912)  165  Mo.  App.  123, 
146  S.  W.  1166.  Followed  on  second 
appeal  in  (1915)  188  Mo.  App.  41,  173 
S.  W.  451. 

See  also  Lackland  v.  Chicago  &  A. 
R.  Co.  (1903)  101  Mo.  App.  420,  74  S. 
W.  505,  infra. 

Although  a  railroad  company  is 
bound  to  provide  ample  facilities  for 
watering  stock,  it  is  not  bound  to  have 
water  in  every  one  of  the  pens  at  a 
certain  station  if  it  is  possible  to  util> 
ize  the  water  in  the  pens  where  it  is 
found,  for  cattle  in  the  other  pens. 
Therefore,  if  a  shipper  whose  cattle 
have  been  unloaded  into  pens  refuses 
to  reload  first  from  a  pen  with  water 
in  it,  and  then  turn  the  cattle  from 
another  pen  into  it,  he  cannot  hold 
the  railroad  company  liable  for  failure 
to  provide  water  in  the  pens.  Kirby 
V.  Oregon  Short  Line  R.  Co.  (1921) 
—  Mont.  — ,  197  Pac.  254. 

Whether  or  not  it  is  negligence,  in 
the  absence  of  statutory  requirement. 


for  the  carrier  to  fail  to  provide  water 
in  the  pens,  is  a  question  for  the  jury. 
San  Antonio  &  A.  P.  R.  Co.  v.  Broad- 
Davis  Cattle  CTo.  (1911)  —  Tex.  Civ. 
App.  — ,  140  S.  W.  514. 

VIII.  Shelter  and  ventilation. 

In  Feinberg  v.  Delaware,  L.  &  W.  R. 
Co.  (1890)  52  N.  J.  L.  451,  20  Atl.  33, 
it  appeared  that  cattle  which  were 
delayed  by  a  storm  were  put  into  cat- 
tle sheds  which  were  open  on  one  side 
to  the  weather,  and  were  frozen,  so 
that  many  died.  The  defense  was  that 
the  carrier  did  the  best  it  could;  but 
the  court  said:  "This  is  not  entirely 
correct,  for  there  was  a  large  stable 
for  horses,  substantially  built  and 
covered,  belonging  to  .the  company,  not 
far  from  the  sheds.  Although  this 
stable  was  intended  to  be  used  only 
for  horses,  it  was  not  then  required  nor 
occupied  for  that  purpose,  and  it 
might,  in  such  an  emergency  as  this, 
have  been  made  the  temporary  cover- 
ing and  protection  of  these  tender  ani- 
mals, which  were  so  likely  to  be  in- 
jured and  killed  by  exposure." 

In  Pruitt  v.  Hannibal  &  St  J.  R.  Co. 
(1876)  62  Mo.  527,  the  injury  was 
caused  by  confining  hogs  in  an  uncov- 
ered pen  for  twenty-five  days,  in  the 
winter;  and  the  liability  of  the  car- 
rier seems  to  have  turned  more  on  the 
delay  in  transportation  than  on  the 
condition  of  the  pens;  but  the  court 
says:  Whether  the  detention  of  the 
hogs  in  uncovered  pens  for  that  length 
of  time  in  the  winter  might  not  ordi- 
narily and  reasonably  be  expected  to 
result  in  considerable  loss  from  ex- 
posure and  smothering  is  a  question 
which  might  have  been  left  to  the 
jury. 

In  Lackland  v.  Chicago  &  A.  R.  Co. 
(1903)  101  Mo.  App.  420,  74  S.  W.  605, 
where  the  defendant's  stock  pens  were 
so  located  that  an  embankment  of 
earth  and  rubbish,  maintained  by  de- 
fendant, on  which  weeds  and  grasses 
grew  to  some  height,  cut  off  the  wind 
from  i^s  stock  pens,  and  the  plaintiff, 
who  wished  to  ship  a  large  number  of 
fat  hogs,  was  instructei  by  defend- 
ant's agent  to  deliver  the  hogs  and 
place  them  in  the  stock  pens  early-  in 
the  morning,  from  which  they  were 
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not  removed  by  the  defendant  until 
late  in  the  evening  of  the  same  day, 
which  was  a  hot  summer  day,  and,  by 
reason  of  the  laclc  of  shelter  in  the 
stock  pens,  as  well  as  the  absence  of 
water  with  which  to  cool  the  hogs, 
many  died,  it  was  held  that  the  de- 
fendant had  accepted  the  hogs  for 
shipment,  and  that  it  was  a  question 
for  the  jury  to  determine  whether 
such  hot  weather  might  have  been  ex- 
pected, and  whether  fat  hogs  could  be 
safely  kept  awaiting  shipment  in  such 
pens  under  the  conditions  shown ;  also 
that  the  plaintiff  could  not  be  held  to 
have  assumed  the  risk  in  using  the 
stock  pens  provided  by  defendant  for 
such  purposes,  as  he  was  instructed 
by  defendant's  agent  to  place  the  hogs 
therein.  See  also  Reading  v.  Chicago, 
B.  &  Q.  R.  Co.  (1912)  165  Mo.  App. 
123, 145  S.  W.  1166,  supra. 

MX.  Bachs  and  trougha. 

The  twenty-eight  hour  law  of  Con- 
gress, requiring  the  unloading  of  cat- 
tle for  feed,  water,  and  rest  at  intervals 
during  the  journey,  does  not  require 
the  pens  to  have  permanent  hayracks 
and  water  troughs  from  which  the 
stock  can  be  fed  and  watered.  United 
States  V.  St  Louis,  I.  M.  &  S.  R.  Co. 
(1910)  101  C.  C.  A.  875,  177  Fed.  205. 

If  the  feed  racks  are  constructed  so 
low  that  calves  can  get  into  them  and 
injure  themselves,  or  that  cattle  can 
be  shoved  or  hooked  into  them  by 
other  cattle,  the  jury  may  find  the  car- 
rier to  be  negligent  and  liable  for  in- 
jury thereby  caused.  Gulf,  C.  &  S.  F. 
R.  Co,  V.  Dunman  (1904)  —  Tex.  Civ. 
App.— ,81S.W.789. 

X.  Chutes  and  runuHij/s. 

Where  the  injury  was  caused  by  a 
horse,  which  the  shipper  was  atteinpt- 
jng  to  load  from  the  stock  pen,  break- 
ing through  the  floor  of  the  chute 
leading  to  the  car,  the  court  said: 
The  carrier  was  bound  to  provide  a 
reasonably  safe  chute;  and  the  de- 
livery of  the  horse  at  the  pen  and  on 
the  chute  provided  as  an  appliance  to 
^  used  in  loading  the  car  was  a  suffi- 
cient delivery,  upon  which  the  carrier 
would  be  charged,  if  it  proved  to  be 
rotten  and  defective,  and  injury  re- 
tolted  therefrom.    The  shipper  had  a 


right  to  rely  upon  the  sufikiency  of 
the  chute  which  the  carrier  had  pro- 
vided. McCullough  V.  Wabash  West- 
ern R.  Co.  (1889)  84  Mo.  App.  23. 

In  Louisville,  C.  &  L.  r!  Co.  t. 
Hedger  (1873)  9  Bush  (Ky.)  645,  15 
Am.  Rep.  740,  where  the  action  was 
for  injury  to  a  horse  by  breaking  its 
leg  during  an  attempt  to  drive  it 
through  a  lane  or  chute  leading  from 
the  stock  pens  into  the  cars,  the  court 
said:  "In  the  construction  of  stock 
pens  and  chutes,  and  in  affording  the 
means  of  transportation,  the  company 
should  be  held  to  that  degree  of  care 
and  diligence  that  a  prudent  and  care- 
ful man  would  exercise  in  such  mat- 
ters. Although  the  stringency  of  the 
common-law  rule  does  not  apply  by 
making  it  an  insurer,  still  the  char- 
acter of  the  employment  is  not 
changed;  and  if  live  stock  should  be 
lost  or  injured  while  in  the  custody 
and  care  of  the  company  or  its  agents 
for  transportation,  this  should  be 
prima  facie  evidence  of  negligence, 
and  the  burden  of  proof  is  on  the  car- 
rier to  rebut  this  presumption." 

Where  a  horse  was  injured  by  break- 
ing through  a  runway  leading  from 
the  stock  lot  to  the  car,  the  court  held 
that  if  the  defect  would,  in  any  case, 
excuse  the  carrier  from  liability  for 
injury  to  the  animal,  it  would  not  do 
so  in  the  absence  of  full  diligence  to 
discover  the  defect  before  exposing 
the  horse  to  risk  of  injury.  East 
Tennessee,  y.  &  G.  R.  Co.  v.  Herrman 
(1893)  92  Ga.  384, 17  S.  E.  344. 

XM.  Condttion  due  to  shipper  personally. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Allen  (1907)  75  Kan.  190,  10  L.R.A. 
(N.S.)  576,  88  Pac.  966,  it  was  held 
that  the  duty  of  keeping  the  yard?, 
with  their  approaches  and  walks,  in 
reasonably  safe  condition,  operated  in 
favor  of  the  persons  accompanying 
the  stock,  so  far  as  to  render  the  cor- 
poration liable  for  injury  to  a  person 
who,  in  the  performance  of  his  duty 
with  respect  to  the  stock,  found  it  nec- 
essary to  visit  the  yards,  and  was  in- 
jured by  a  defect.  The  measure  of 
care  which  the  carrier  was  held  bound 
to  exercise  was  ordinary  care  and 
prudence  to  see  that  the  persons  who 
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rightfully  visited  the  yards  were  not 
injured.  The  court  says :  "Allen  had 
business  in  the  yards,  to  inspect  and 
look  after  his  cattle,  and  it  was  a  busi- 
ness of"  common  interest  and  mutual 
<advantage  to  shipper  and  carrier.  The 
plank  walks  on  the  fences  were  in- 
tended for  the  use  of  those  inspecting 
and  caring  for  stock  placed  in  the 
yards.  Allen  was  using  the  walk  for 
that  purpose  when  he  was  injured.  It 
is  said  that  another  and  safer  method 
of  inspection  would  have  been  to  have 
looked  through  the  fence,  or,  if  that 
was  impracticable,  to  have  gone  into 
the  pens.  It  appears  that  a  full  view 
of  the  feed  boxes  and  water  troughs 
could  not  be  had  from  the  outside; 
and  it  can  hardly  be  said  that  it  would 
have  been  a  safer  or  a  better  plan  to 
have  gone  inside  of  the  pens  among 
the  cattle,  some  of  which  were  wild, 
and  where  the  bottom  of  the  pens  was 
covered  with  filth.  An  inspection  from 
the  plank  walk  was  a  common  prac- 
tice and  a  convenient  method,  and 
would  have  been  a  safe  one,  if  the 
walk,  provided  in  part  for  the  pur- 
pose, had  been  in  good  condition. 
The  walk  was  adapted  to  and  com- 
monly used  for  that  purpose,  and 
Allen  and  other  caretakers  of  stock 
had  a  right  to  assume  that  it  was  in  a 
reasonably  safe  condition  for  such 
use.  The  company,  having  invited  him 
to  the  yards  as  one  of  its  patrons,  and 
having  provided  walks  for  his  use 
while  inspecting  and  caring  for  his 
cattle,  assumed  the  obligation  to  keep 
the  yards  and  walks  in  a  reasonably 
safe  condition  for  such  use,  and  its 
failure  in  this-  respect  makes  it  liable 
for  the  resulting  injuries." 

In  Kincaid  v.  Kansas  City,  C.  &  S. 
R.  Co,  (1895)  62  Mo.  App.  365,  a  ship- 
per's leg  was  broken  by  the  slipping 


of  cattle,  which  he  was  attempting  to 
load  by  means  of  a  chute  provided  by 
the  carrier,  because  of  the  icy  con- 
dition of  its  floor.  It  docs  not  appear 
that  the  chute  was  a  part  of  a  stock 
pen,  but  the  liability  of  the  carrier 
would  probably  be  the  same  whether 
it  was  or  not.  The  defense  was  that 
there  had  been  a  storm  of  sleet  and 
snow,  and  that  the  carrier  could  not 
be  charged  with  responsibility  for  it. 
The  court  said  it  was  the  doty  of  the 
carrier  to  furnish  a  reasonably  safe 
means  of  loading  the  cattle,  and  hav- 
ing provided  the  chute  for  the  pur- 
pose, it  was  its  duty  to  keep  it  in  a 
reasonably  safe  condition.  The  ac- 
cumulation of  ice  on  the  floor  of  the 
chute  would  authorize  the  jury  to  find 
it  not  to  be  reasonably  safe  for  the 
purpose  of  loading  cattle  or  like 
footed  animals ;  and  the  court  further 
held  that  it  was  not  the  shipper's  duty 
to  use  sand  or  ashes  on  the  floor  of 
the  chute,  but  that  duty,  if  necessaryr 
devolved  on  the  carrier. 

In  Texas  &  P.  R.  Go.  v.  Bigham 
(1896)  90  Tex.  223,  88  S.  W.  162, 
where  a  railway  company  had  negli- 
gently permitted  the  fastenings  of  the 
gates  to  the  stock  pens  to  become  de- 
fective, and,  while  a  shipper,  who  had 
placed  live  stock  therein,  was  attempt- 
ing to  secure  the  gates,  the  cattle,  be- 
coming frightened  at  a  passing  train, 
surged  against  the  gates  and  broke 
from  the  pen,  throwing  the  shipper 
some  distance  and  injuring  him,  it  was 
held  that  the  railway  company  was 
not  liable  in  damages  therefor,  as  its 
negligence  in  permitting  the  fasten- 
ings of  the  gate  to  be  and  remain  in 
a  defective  condition  was  not  the  prox- 
imate  cause  of  the  shipper's  injury. 

H.P.  F. 
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JUDSON  BASSETT 

V. 

AMERICAN  BAPTIST  PUBLICATION  SOCIETY,  Impleaded,  etc.,  Apptl 

MUslUgan  Supreme  Court  — Jtily  19,  lOSl. 
(—  Mich.  — ,  183  N.  W.  747.) 

Parent  and  child  —  right  of  parent  to  surrender  control  of  child. 

1.  A  father  has  a  right  to  surrender  the  parental  control  of  his  child 
for  its  welfare. 

[See  note  on  this  questi(m  beginning  on  page  223.] 


Specific  performance  —  contract   to 
will  property  —  who  may  enforce. 

2.  Where  a  seven-year-old  boy  con- 
sents to  an  agreement  between  his 
father  and  a  relative  that  the  latter 
shall  take  and  rear  him  and  leave  him 
property  at  death,  and  he  lives  with 
the  -foster  parent  until  death,  he  is  a 
party  to  the  contract  and  considera- 
tion, and  the  sole  beneficiary,  so  as  to 
be  entitled  to  enforce  the  contract. 

[See  26  R,  C.  L.  812,  318.] 
Contract  —  to  leave  properly  —  con« 
stmction. 

3.  A  promise  by  one  taking  a  child 
to  rear  to  leave  him  her  property  at 
death  refers  to  the  properly  possessed 


at  time  of  death,  not  to  that  possessed 
when  the  agreement  was  made. 

—  suflSciency  of  consideration. 

4.  The  surrender  of  a  child  to  a 
foster  parent,  and  its  living  with  her 
until  her  death,  are  a  consideration 
for  her  promise  to  leave  it  property 
at  her  death. 

—  efifect  of  Statute  of  Frauds. 

5.  The  Statute  of  Frauds  does  not 
apply  to  a  promise  to  leave  property 
to  a  child  at  the  death  of  the  promisor, 
in  consideration  of  his  living  with  the 
promisor,  where  the  consideration  has 
been  fully  performed. 

[See  25  R.  C.  L.  812.] 


Appeal  by  the  defendant  Society  from  a  decree  in  Chancery  of  the 
Circuit  Court  for  Newaygo  County  (Barton,  J.)  in  favor  of  plaintiff  in  a 
suit  brought  to  compel  specific  performance  of  a  contract  with  a  deceased 
relative  to  will  property  to  him.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  White  &  Reber  and  Butter-      Warner,  106  Mich.  695,  64  N.  W.  730; 


field,  Eeeney,  &  Amberg,  for  appel 
lant: 

An  agreement  made  between  two 
persons  for  the  benefit  of  a  third,  a 
stranger  to  the  consideration,  will  not 
support  an  action  by  the  latter,  either 
at  law  or  in  equity. 

Litchfield  v.  Garratt,  10  Mich.  426; 
Pipp  v.  Reynolds,  20  Mich.  88 ;  Turner 
V.  McCarty,  22  Mich.  265;  Halsted  v. 
Francis,  31  Mich.  113;  Osborn  v.  Os- 
born,  36  Mich.  48;  Hicks  v.  McGarry, 
38  Mich.  667;  Hunt  v.  Strew,  39  Mich. 
36S;   Wood  v.  Truax,  39  Mich.  628; 
Hidden  v.  Chappel,  48  Mich.  527,  12 
N.  W.  687;  Necker  v.  Harvey,  49  Mich. 
517,  14  N.  W.  503 ;  Monaghan  v.  Agri- 
cultural F.  Ins.  Co.  53  Mich.  238,  18  N. 
W  797;  Edwards  v.  Clement,  81  Mich. 
513,  45  N.  W.  1107;  Wheeler  v.  Stew- 
art, 94  Mich.  445,  54  N.  W.  172;  Linne- 
nian  v.  Moross,  98  Mich.  178,  39  Am. 
St.  Kep.  528,  57  N.  W.  103;  Chase  v. 


Ebel  V.  Piehl,  134  Mich.  64,  95  N.  W. 
1004;  Randall  v.  Detroit  &  N.  W.  R.  Co. 
134  Mich.  493,  96  N.  W.  567;  Knights 
of  Modern  Maccabees  v.  Sharp,  163 
Mich.  449,  33  L,R.A.(N.S.)  780,  128  N. 
W.  786;  Clay  Lumber  Co.  v.  Hart's 
Branch  Coal  Co.  174  Mich.  613,  140 
N.  W.  912;  Edwards  v.  Thoman,  187 
Mich.  861,  153  N.  W.  806;  Signs  v. 
Bush,  199  Mich.  192.  165  N.  W.  820. 

Plaintiff  has  not  alleged  or  proved  a 
sufficiently  definite,  probable,  or  equi- 
table agreement  to  entitle  him  to  spe- 
cific performance. 

Millerd  v.  Ramsdell,  Harr.  Ch. 
(Mich.)  373;  McMurtrie  v.  Bennette, 
Harr.  Ch.  (Mich.)  124;  Kimball  v. 
Batley,  174  Mich.  544,  140  N.  W.  915; 
36  Cyc.  689,  692;  25  R.  C.  L.  310;  Rit- 
son  V.  Dodge,  33  Mich.  463;  Smith  v. 
Lull,  152  Mich.  126,  115  N.  W.  1002. 

The  alleged  agreement  was  invalid 
and  void  under  the  Statute  of  Frauds. 
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Shahan  v.  Swan,  48  Ohio  St.  25,  29 
Am.  St.  Rep.  517,  26  N.  E.  222;  Quirk 
V.  Bank  of  Commerce  &  T.  Co.  157 
C.  C.  A.  130,  244  Fed.  682;  20  Cyc.  682; 
Browne,  Stat.  Fr.  §  140;  Scott  v.  Bush, 
26  Mich.  418,  12  Am.  Rep.  311 ;  Peck- 
ham  V.  Balch,  49  Mich.  179,  13  N.  W. 
506;  Kelsey  v..  McDonald,  76  Mich. 
188,  42  N.  W.  1103;  Grindling  v.  Rehyl, 
149  Mich.  641,  15  L.R.A.(N.S.)  466, 
113  N.  W.  290;  McMurtrie  v.  Bennette, 
Harr.  Ch.  (Mich.)  124;  Jones  v.  Tyler, 
6  Mich.  364;  Munsell  v.  Loree,  21 
Mich.  491 ;  Renz  v.  Drury,  57  Kan.  84, 
45  Pac.  71 ;  Kinney  v.  Murray,  170  Mo, 
674,  71  S.  W.  197;  Wallace  v.  Long, 
105  Ind.  522,  55  Am.  Rep.  222,  5  N.  E. 
666;  Cuddy  v.  Brown,  78  111.  415;  Pond 
V.  Sheean,  132  111.  312,  8  L.R.A.  414, 
23  N.-  E.  1018;  Fowler  v.  De  Lance, 
146  Mich.  630,  110  N.  W.  41;  Kimball 
V.  Batley,  174  Mich.  544,  140  N.  W. 
915. 

Messrs.  William  J.  Branstrom  and 
Charles  B.  Cross,  for  anpellee; 

Plaintiff  is  entitled  to  specific  per- 
formance of  the  agreement. 

Preston  v.  Preston,  207  Mich.  682, 
175  N.  W.  266;  Bryson  v.  McCreary, 
102  Ind.  1,  1  N.  E.  55;  Merchants'  Ins. 
Co.  V.  Hill.  86  Mo.  436;  Toffey  v. 
Atcheson,  42  N.  J.  Eq.  182,  6  Atl.  885; 
State  Assessors  v.  Morris  &  E.  R.  Co. 
49  N.  J.  L.  193.  7  Atl.  826;  State  ex 
rel.  Cramer  v.  Hager,  91  Mo.  452,  8 
S.  W.  844;  Blount  v.  Windley,  95  U.  S. 
173,  24  L.  ed.  424 ;  Crawford  v.  Branch' 
Bank,  7  How.  279,  12  L.  ed.  700;  Best 
V.  Baumgardner,  122  Pa.  17,  1  L.R.A. 
356,  15  Atl.  691;  Peterson  v.  Bauer, 
83  Neb.  405,  119  N.  W.  764;  Kofka  v. 
Rosicky,  41  Neb.  328,  25  L.R.A.  207, 
43  Am.  St  Rep.  685,  59  N.  W.  788. 

The  contract  in  question  was  valid 
and  enforceable  in  equity. 

Preston  v.  Preston,  2u7  Mich.  682, 
175  N.  W.  266;  Schoonover  v.  Schoon- 
over,  86  Kan.  487,  38  L.R.A.  (N.S.) 
752,  121  Pac.  485;  Dalby  v.  Maxfield, 
244  111.  214,  135  Am.  St.  Rep.  312,  91 
N.  E.  420 ;  Reo  Motor  Car  Co.  v.  Young, 
209  Mich.  578,  177  N.  W.  249;  Hogan 
V.  Hogan,  187  Mich.  278,  153  N.  W. 
678;  Prendergast  v.  Prendergast,  206 
Mich.  525,  173  N.  W.  377;  Oshkosh 
Waterworks  Co.  v.  Oshkosh,  109  Wis. 
208,  95  Am.  St.  Rep.  870,  85  N.  W.  376 ; 
Von  Hoffman  v.  Quincy,  4  Wall.  553, 
18  L.  ed.  409;  State  ex  rel.  National 
Bond  &  Secur.  Co.  v.  Krahmer,  105 
Minn.  422,  21  L.R.A.(N.S.)  157,  117 
N.  W.  780;  Kirkman  v.  Bird,  22  Utah, 
100,  58  L.R.A.  669,  61  Pac.  338. 


Plaintiff  has  the  right  to  bring  this 
suit  independently  of  the  statute. 

Carmichael  v.  Carmichael,  72  Mich. 
76,  1  L.R.A.  596,  16  Am.  St.  Rep.  528. 
40  N.  W.  173 ;  Seaver  v.  Ransom,  224 
N.  Y.  233,  2  A.L.R.  1187,  120  N.  E.  639 ; 
Howe  V.  Benedict,  176  Mich.  524,  142 
N.  W.  768. 

Wiest,  J.,  delivered  the  opinion  of 
the  court: 

In  1868  plaintiff,  then  seven  years 
of  age,  was  living  at  home  virith 
his  father,  Edward  Bassett,  at  Madi- 
son, Minnesota.  At  that  time  his 
cousin,  Romanda  S.  Carpenter,  then 
thirty  years  of  age,  was  making  her 
home  temporarily  in  the  family  of 
Edward  Bassett,  and  had  been 
teaching  school  and  doing  house- 
work there  for  about  three  y^ars. 
The  mother  of  plaintiff  died  in  1864. 
Miss  Carpenter  was  a  spinster  and 
owned  a  40-acre  farm  in  Newaygo 
county  in  this  state,  and  in  1868  she 
planned  to  return  to  Michigan,  and 
wanted  to  have  plaintiff  return  and 
live  with  her,  and  the  proofs  show 
that,  after  considerable  talk  be- 
tween Miss  Carpenter  and  plaintiff's 
father,  it  was  agreed  that  she  should 
take  plaintiff  and  raise  him  as  her 
own  boy,  and  board,  clothe,  and  edu- 
cate him  until  he  was  of  age,  and 
give  him  everything  she  owned  when 
she  was  through  with  it.  The  plain- 
tiff was  consulted,  and,  so  far  as  a 
boy  of  such  tender  years  could  do  so, 
he  consented  to  \he  agreement.  In 
pursuance  of  such  agreement  Miss 
Carpenter  took  plaintiff  to  her 
home  in  Michigan,  and  he  lived  with 
her  until  his  marriage,  and  gave  her 
the  care  and  attention  of  a  son  up 
to  the  time  of  her  death,  in  1919. 
Miss  Carpenter  also  fully  performed 
her  agreement  so  far  as  supplying 
plaintiff  with  board  and  clothes  and 
an  education,  but  not  giying  him 
her  estate  at  her  death. 

In  1912  Miss  Carpenter  made  her 
will,  giving  her  sister  a  life  estate 
in  all  her  property  and  bequests  of 
$25  each  to  a  nephew  and  a  niece, 
and  the  residue  of  her  estate  to  the 
American  Baptist  Publication  So- 
ciety of  Philadelphia. 

Miss  Carpenter  was  never  mar- 
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lied,  and  at  the  thne  of  her  death 
possessed  real  estate  and  personal 
property. 

liie  will  of  Miss  Carpenter  having 
been  admitted  to  probate,  plaintiff 
filed  the  bill  herein,  asking  for  spe- 
cific performance  of  the  contract 
mentioned,  and  that  he  be  decreed 
to  be  the  owner  of  all  real  and  per- 
sonal property  of  which  Miss  Car- 
penter died  seised  or  possessed,  sub- 
ject, however,  to  the  payment  of  all 
just  debts  and  funeral  expenses. 

The  American  Baptist  Publica- 
tion Society  made  answer  to  the  bill, 
fully  raising  issues  of  fact  and  legal 
questions. 

The  defendant  Henry  McCarthy, 
executor  of  the  estate,  filed  an 
answer  averring  want  of  knowledge 
of  the  claimed  facts  relative  to  an 
agreement,  but  denying  perform- 
ance by  plaintiff,  and  also  raised  is- 
sues of  law.  The  bill  was  taken  as 
confessed  by  the  other  defendants. 

The  circuit  judge  found  in  favor 
of  plaintiff,  and  decreed  him  to  be 
the  owner  of  all  the  property,  real 
and  personal,  of  which  Romanda  S. 
Carpenter  died  seised,  subject,  how- 
ever, to  her  just  debts  and  funeral 
expenses,  and  directed  the  probate 
court  to  make  an  order  of  assign- 
ment to  such  effect. 

The  case  is  brought  here  on  appeal 
by  the  American  Baptist  Publica- 
tion Society. 

A  careful  reading  of  the  record 
fully  persuades  us  that  the  agree- 
ment was  made  as  claimed  by  plain- 
tiff and  fully  performed  on  his  part. 
Was  plaintiff  a  party  to  the  contract 
and  to  the  consideration,  and  the 
sole  promisee  there- 

J.'rTn'.'n'cSITo-  Oil  Upon  this  rec- 
tnwf  to  will  ord  we  must  hold 
;Sr«?o«J.*  that  he  was.  The 
testimony  shows 
that  plaintiff  was  informed  of 
the  contemplated  arrangement  and 
asked  to  give  his  consent  thereto, 
and  did  so.  This  was  in  accord  with 
the  common  parental  love  and  solici- 
tude which  would  naturally  lead  a 
father  about  to  part  with  his  son, 
old  enough  to  have  some  apprecia- 
tion of  leaving  home,  to  lay  the  mat- 


18S   N.   W.   7t7.) 

ter  before  the  son  and  obtain  his 
consent.  It  may  be  conceded  that 
the  father,  in  giving  up  the  control, 
comfort,  society,  and  education  of 
his  son,  and  the  right  to  his  earn- 
ings during  minority,  imparted  to 
the  contract  a  valuable  consider- 
ation, but  it  cannot  be  said  that  such 
was  the  sole  or  even  the  principal 
consideration.  The  plaintiff  contrib- 
uted the  moving  and  valuable  and 
continuing  consideration  in  giving 
Miss  Carpenter  the  comfort,  society, 
and  service  she  expected  of  him. 
The  father  had  a  right  to  surrender 
the  parental  control 
for  the  welfare  of  -";??"  p."!:; 
plaintiff.  Underthe  H^rrlV^nina. 
contract  nothing 
was  to  be  due  the  father  of  plaintiff 
at  any  time.  The  promise  was  to 
plaintiff,  and  he  was  made  the  sole 
beneficiary.  The  agreement  was 
vaUd,  and,  upon  performance  by 
plaintiff,  obligated  Miss  Carpenter 
to  give  plaintiff  her  property  by  last 
will  and  testament.  Carmichael  v. 
Carmichael,  72  Mich.  76,  86,  1 
L.R.A.  596,  16  Am.  St.  Rep.  528,  40 
N.  W.  173,  and  cases  there  cited; 
Bird  V.  Pope,  73  Mich.  483,  41  N.  W. 
514;  Wright  v.  Wright,  99  Mich. 
170,  23  L.R.A.  196,  58  N.  W.  54. 
There  was  such  privity  of  contract 
between  Miss  Carpenter,  plaintiff's 
father,  and  plaintiff  as  to  entitle 
plaintiff  to  maintain  this  suit.  Pres- 
ton V.  Preston,  207  Mich,  681,  175 
N.  W.  266. 

The  case  does  not  fall  within  the 
rule  barring  an  action  by  a  third 
person  upon  a  contract  in  which  he 
is  made  beneficiary. 

We  cannot  agree  with  counsel  for 
defendant  that  the  promise  related 
only  to  property  Miss  Carpenter  had 
at  the  time  the  agreement  was  made. 
Nothing  was  to  be  given  until  Miss 
Carpenter's  death,  c«n«r.ct-to 
and  her  estate  at  lenve  pronerty— 
that  time  deter-  «•»»•"-«"»»• 
mined  what  was  due  plaintiff. 

We  do  not  take  up  the  legal  ques- 
tion of  the  right  of  the  plaintiff  to 
file  the  bill  for  specific  performance 
of  the  contract  if  it  was  made  for 
his  sole  benefit  by  his  father  with 
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Miss  Carpenter,  without  his  bein^r 
privy  thereto,  for  the  reason  that  we 
find  he  was  a  party  to  the  contract. 
Upon  that  question,  however,  we  call 
attention  to  the  following  cases: 
Gardner  v.  Denison,  217  Mass.  492, 
51  L.R.A.(N.S.)  1108,  105  N.  E. 
359 ;  Stames  v.  Hatcher,  121  Tenn. 
330,  117  S.  W.  219;  Kofka  v.  Ros- 
icky,  41  Neb.  328,  25  L.R.A.  207, 
43  Am.  St.  Rep.  685,  59  N.  W.  788; 
Winne  v.  Winne,  166  N.  Y.  263,  82 
Am.  St.  Rep.  647,  59  N.  E.  832; 
Oles  V.  Wilson,  57  Colo.  246, 141  Pac. 
489;  Edmundson's  Estate,  259  Pa. 
429,  2  A.L.R.  1150,  103  Atl.  277; 
Babcock  v.  Chase,  92  Hun,  264,  36 
N.  Y.  Supp.  879;  Wright  v.  Wright, 
supra. 

Defendant  contends  that  the 
transaction  did  not  amount  to  a 
valid  contract;  there  being  no  con- 
sideration for  the  alleged  promise 

of  deceased.  This 
TSnSi^irio:!      point     was     raised 

and  answered  in 
Winne  v.  Winne,  supra.  In  that 
case,  by  the  terms  of  the  agreement 
Mrs.  Winne  was  to  have,  and  the 
mother  of  plaintiff  was  to  surrender 
to  her,  the  custody  and  control  of 
the  plaintiff.  Mrs.  Winne  was  to 
keep  and  maintain  him  as  her  own 
child,  and  at  her  death  give  him  all 
her  property  and  make  him  her  sole 
heir.  The  court  said  of  this  con- 
tract: "It  was  a  contract  to  be 
chiefly  executed  during  the  life  of 
the  decedent,  with  compensation 
to  be  made  at  her  death.  It  was 
a  method  adopted  to  provide  for 
the  payment  by  her  for  the  cus- 
tody, control,  and  services  of  the 
plaintiff  during  his  minority.     It 


may  be  observed  in  passing  that 
the  decedent,  before  her  death,  re- 
ceived the  full  consideration  pro- 
vided for  by  the  agreement  The 
plaintiff  was  a  considerate  boy,  dis- 
charging all  the  duties  that  a  faitii- 
f  ul  son  owes  his  parents.  Not  only 
during  the  years  of  his  minority, 
but  even  after  his  marriage,  he  con- 
tinued to  provide  for  and  exercise 
that  care  over  her  which  a  dutiful 
child  should.  The  plaintiff's  mother 
also  surrendered  up  to  the  decedent 
the  entire  custody  and  management 
of  her  child,  and  'had  nothing  more 
to  do  with  him.'  Thus  both  the 
plaintiff  and  his  mother  had  fully 
performed  the  contract  upon  their 
part,  so  that  as  to  them  it  is  not 
executory,  but  has  been  fully  exe- 
cuted. That  there  was  a  sufficient 
consideration  for  the  agreement,  we 
have  no  doubt." 

We  are  in  accord  with  that  opin- 
ion.    The  agreement  having  been 

*"^ly..P®^°™®^  ^y  -^«'ct  of 
plamtiff,  the  Statute  statute  of 

of   Frauds  has   no  *''*"*•• 
application.     The   plaintiff   is   en- 
titled to  speciflc  performance,  and 
the  decree  entered  in  the  Circuit 
Court  is  affirmed,  with  costs. 


NOTE. 

The  validity  of  an  agreement  by  a 
parent  for  the  surrender  of  the  cus- 
tody of  a  child  in  consideration  of  a 
promise  to  leave  property  to  the  child 
is  considered  in  the  annotation  fol- 
lowing HoOKS  v.  Bbuxsewateb,  post, 
223. 


H.  A.  HOOKS,  Admr.,  etc.,  of  John  W.  Davis,  Deceased,  et  al.,  Plffs.  in 

Err., 

V. 

BOB  BRIDGEWATER. 

Texas  Supreme  Court'— April  13,  1991. 
(—  Tex.  — ,  229  S.  W.  1114.) 

Contract  —  to  surrender  child  —  validity. 

1.  A  contract  by  a  parent  to  surrender  his  child  to  another,  in  con- 
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sideration  of  the  latter's  promise  to  leave  his  property  to  the  child  at  death, 
is  void  as  against  public  policy. 

ISee  note  on  this  question  beginning  on  page  223.] 

Statute 


—  to  convey  land  to  child 
of  Frauds. 

2.  A  contract  to  convey  land  to  a 
child  in  consideration  of  its  surrender 
by  the  parents  to  the  promisor  is  with- 
in the  Statute  of  Frauds. 

[See  26  R.  C.  L.  312.] 

—  what  will  take  case  ont  of  statute. 

3.  To  take  a  contract  for  sale  of 
land  out  of  the  Statute  of  l^'rauds 
there  must  be  payment  of  considera- 
tion,   surrender    of    possession,    and 


making  of  permanent  improvements. 
[See  25  R.  G.  L.  543-545.] 

—  part  performance  —  snfiBciency. 

4.  The  surrender  of  a  chiJd  to  one 
promising  to  convey  real  estate  to 
him,  and  his  living  with  and  rendering 
services  for  the  promisor  until  the  lat- 
ter's death,  are  not  such  part  per- 
formance as  will  take  the  promise  out 
of  the  Statute  of  Frauds. 

[See  25  R.  G.  L.  812,  SIS.] 


ESBOB  to  the  Court  of  Civil  Appeals  to  review  a  judgment  reversing  a 
judgment  of  the  District  Court  for  Hardin  County  in  defendants'  favor 
in  a  suit  brought  to  enforce  a  verbal  agreement,  alleged  to  have  been 
entered  into  by  plaintiff's  father  with  defendants'  intestate,  to  devise  his 
property  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Smith,  Crawford,  &  Mead,         Sprague  v.  Haines,  68  Tex.  216,  4  S. 


Sinsieton  &  Nail,  and  Leon  Sonfleld, 
for  plaintitts  in  error: 

Tne    alleged    parol    agreement    by 
Davis  to  transfer  or  leave  his  property 


W.  3/1;  Raycraft  v.  Johnston,  41  Tex. 
Civ.  App.  466,  93  S.  W.  237 ;  Newcomb 
V.  Cox,  27  Tex.  Civ.  App.  583,  66  S.  W. 
338;  Terry  v.  Craft,  —  Tex.  Civ.  App. 


to  plaintiff,  consisting  largely  of  real      — ,  87  S.  W.  844;  McCarty  v.  May,  — 


estate,  being  unaccompanied  by  pos- 
session or  other  physical  evidence  of 
ownership,  is  within  the  Statute  of 
Frauds,  and  therefore  void. 

Bradley  v.  Owsley,  74  Tex.  69,  11 
S.  W.  1052;  Wooldridge  v.  Hancock, 
70  Tex.  18,  6  S.  W.  8i8;  Ann  Berta 
Lodge  v.  Leverton,  42  Tex.  18;  Eason 
v.  Eason,  61  Tex.  225 ;  Garner  v.  Stub- 
blefield,  5  Tex.  560;  Dugan  v.  Colville, 
8  Tex.  128;  Johnson  v.  Portwood,  89 
Tex.  235,  34  S.  W.  596,  787;  Sweet  v. 
Lyon,  39  Tex.  Civ.  App.  450,  88  S.  W. 
384;  Bone  v.  Cowan,  37  Tex.  Civ.  App. 
519,  84  S.  W.  385;  Wells  v,  Davis,  77 
Tex.  638,  14  S.  W.  237;  Wootters  v. 
Hale,  83  Tex.  567,  19  S.  W.  134;  Bul- 
lock v.  Sprowls,  —  Tex.  Civ.  App.  — , 
54  S.  W.  658;  Castleman  v.  Sherry,  42 
Tex.  59;  Ponce  v.  McWhorter,  50  Tex. 
571;  Hibbert  v.  Aylott,  52  Tex.  530; 
26  Am.  &  Eng.  Enc.  Law,  58. 

The  contract  alleged,  in  so  far  as 
the  same  pertains  to  real  property,  is 
within  the  Statute  of  Frauds,  and  the 
performance  by  plaintiff  is  only  tan- 
tamount to  the  payment  of  the  con- 
sideration, and  does  not  take  the  con- 
tract without  the  statute,  and,  being 
obnoxious  to  the  Statute  of  Frauds, 
the  same  cannot  be  specifically  en- 
forced. 


Tex.  Civ.  App,  — ,  74  S.  W.  804;  Deit- 
rich  V.  Heintz,  44  Tex.  Civ.  App.  602, 
99  S.  W.  417;  Stevens  v.  Lee,  70  Tex. 
279,  8  S.  W.  40;  Kessler's  EsUte,  87 
Wis.  660,  41  Am.  St.  Rep,  74,  59  N.  W. 
129;  Dicken  v,  McKinley,  163  111.  318, 
54  Am.  St.  Rep,  471,  45  N.  E,  134;  Ful- 
ler V.  Fuller,  219  Pa.  163,  68  Atl.  45; 
Goodloe  V.  Goodloe,  116  Tenn.  252,  6 
L.R.A.(N.S.)  703,  92  S,  W.  767,  8  Ann. 
Gas.  112;  Wallace  v.  Long,  105  Ind. 
522,  55  Am.  Rep,  222,  6  N,  E.  666^ 
Ellis  V.  Gary.  74  Wis.  176,  4  L,R.A.  55, 
17  Am,  St.  Rep.  125,  42  N.  W.  252; 
Schoonover  v,  Vachon,  121  Ind.  3,  22 
N.  E.  777 ;  Davis  v.  Jones,  94  Ky.  320, 
42  Am,  St.  Rep.  860.  22  S.  W.  331. 

There  being  no  evidence  and  no  find- 
ing that  plaintiff  altered  his  position 
with  reference  to  said  alleged  con- 
tract, in  such  a  way  as  to  injure  him 
or  to  place  him  at  a  disadvantage 
from  which  he  cannot  recover,  but 
rather  that  he  benefited  thereby,  the 
alleged  contract  is  not  taken  out  of 
the  Statute  of  Frauds,  and  is  unen- 
forceable by  specific  performance. 

Terry  v.  Craft,  —  Tex.  Civ.  App.  — , 
87  S.  W.  844;  Morris  v,  Gaines,  82  Tex. 
255,  17  S.  W.  538;  Rosenwald  v.  Mid- 
dlebrook,  188  Mo.  58,  86  S.  W.  200; 
Van  Horn  v.  Demarest,  76  N.  J,  Eq. 
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?86,  77  N.  J.  Eq.  264,  77  Atf.  354,  369; 
Cooper  T.  Colson,  66  N.  J.  Eq.  328, 
105  Am.  St.  Rep.  660,  58  Atl.  337,  1 
Ann.  Cas.  997;  Plunkett  v.  Bryant,  101 
Va.  814,  45  S.  E.  742;  36  Cyc.  645. 

In  order  to  take  the  alleged  parol 
agreement  sued  upon  out  of  the  Stat- 
ute of  Frauds,  it  was  necessary  for 
plaintiff  to  show  acts  in  performance 
thereof  by  him,  unequivocally  refer- 
able to  and  resulting  from  such  agree- 
ment, and  such  as  he  would  not  have 
done  unless  on  account  of  the  agree- 
ment, and  ,witfa  a  direct  view  to  its 
performance. 

Ponce  V.  McWhoi-ter,  50  Tex.  572; 
Williams  v.  Morris,  95  U.  S.  444,  24  L. 
ed.  362;  Shahan  v.  Swan,  48  Ohio  St. 
25,  29  Am.  St.  Rep.  524,  26  N.  E.  222; 
Collins  v.  Harrell,  219  Mo.  279,  118 
S.  W.  432;  Plunkett  v.  Bryant,  101 
Va.  814,  45  S.  E.  742;  Rosenwald  v. 
Middlebrook,  188  Mo.  58,  86  S.  W.  210; 
Van  Horn  v.  Demarest,  76  N.  J.  Eq. 
386,  77  N.  J.  Eq.  264,  77  Atl.  354,  369; 
Carter  v.  Jeffries,  110  Va.  735,  67  S.  E. 
284. 

The  court  of  civil  appeals  erred  in 
holding  that  the  requisite  of  posses- 
sion and  permanent  improvements  up- 
on land  does  not  apply  in  cases  of  be- 
quests or  devises  covering  generally 
all  of  the  property  which  grantor  or 
donor  might  own  at  the  date  of  his 
death. 

Altgelt  V.  Escalera,  51  Tex.  Civ. 
App.  108,  110  S.  W.  991;  Baldwin  v. 
Riley,  49  Tex.  Civ.  App.  557,  108  S.  W. 
1192;  Hammond  v.  Hammond,  49  Tex. 
Civ.  App.  482,  108  S.  W.  1024;  Hutche- 
son  V.  Chandler,  47  Tex.  Civ.  App.  124, 
104  S.  W.  434;  Raycraft  v.  Johnston, 
41  Tex.  Civ.  App.  466,  93  S.  W.  237; 
Sullivan  v.  Dimmitt,  34  Tex.  124;  Pond 
V.  Sheean,  132  111.  312,  8  L.R.A.  414, 
23  N.  E.  1018;  Dicken  v.  McKinley, 
163  111.  318,  54  Am.  St.  Rep.  471,  45  N. 
E.  134;  Wallace  v.  Long,  105  Ind.  522, 
55  Am.  Rep.  222,  5  N.  E.  666;  Ellis 
v.  Cary,  74  Wis.  176,  4  L.R.A.  55,  17 
Am.  St.  Rep.  125,  42  N.  W.  252. 

The  alleged  transfer  and  custody  of 
plaintiff  by  his  father  to  Davis  was 
not  a  contract,  and  cannot  be  enforced 
as  such,  because  a  father  cannot  by 
contract  devest  himself  of  the  care 
and  custody  of  his  children,  and  such 
relinquishment  of  the  care  and  cus- 
tody was  no  consideration  for  an 
agreement  by  Davis  to  leave  his  prop- 
erty at  his  death  to  plaintiff. 

Legate  v.  Legate,  87  Tex.  248,  28  S. 
W.   281;   Taylor  v.   Deseve,  81   Tex. 


246,  16  S.  W.  1008;  Logan  v.  Lennix, 
40  Tex.  Civ.  App.  62,  88  S.  W.  364; 
State  ex  rel.  Wood  v.  Deaton,  93  Tex. 
243,  54  S.  W.  901;  Parker  v.  Wiggins, 
—  Tex.  Civ.  App.  — ,  86  S.  W.  788; 
Chapsky  v.  Wood,  26  Kan.  650,  40  Am. 
Rep.  321;  Re  Scarritt,  76  Mo.  565,  43 
Am.  Rep.  768;  29  Cyc.  1591;  9  Cyc. 
326;  Ide  v.  Brown,  178  N.  Y.  26,  70  N. 
E.  101;  Mahaney  v.  Carr,  175  N.  Y. 
454,  67  N.  E.  903;  9  Cyc.  326. 

Messts.  James  A.  Harrison,  W.  D. 
Gordon  and  Ralph  Durham,  for  de- 
fendant in  error. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff,  Bob  Bridgewater, 
brought  the  suit  against  the  admin- 
istrator of  the  estate  of  John  W. 
Davis,  deceased,  and  the  heirs  at 
law  of  Davis,  to  recover  Davis's  es- 
tate. The  suit  was  in  fact  one  to 
enforce  a  verbal  agreement  claimed 
to  have  been  entered  into  by  the 
plaintiff's  father — at  that  time  his 
only  surviving  parent,  when  the 
plaintiff  was  a  child  of  nine  years  of 
age — and  Davis,  whereby  the  father 
contracted  to  surrender  plaintiff's 
custody  and  control  to  Davis,  and 
Davis — a  single  man  who  never 
married — agreed  upon  that  consid- 
eration to  rear  the  plaintiff,  giving 
him  the  care  and  rights  of  a  son, 
make  him  his  heir,  and  leave  to  him 
at  his  death  all  of  his  property. 

The  trial  court  found  that  the 
evidence  established  the  making  of 
the  parol  agreement;  that  Davis 
took  charge  of  the  plaintiff  under 
the  agreement  when  he  was  thus  a 
child,  and  plaintiff's  father  never 
thereafter  exercised  any  control 
over  him;  that  the  plaintiff  lived 
with  Davis  thereafter,  giving  him 
the  affection  and  obedience  of  a  son, 
and  performing  chores  and  services 
around  his  home  as  needed,  for  which 
he  received  no  wages  or  money  con- 
sideration. Davis  failed  to  be- 
queath any  of  his  property  to  plain- 
tiff, dying  intestate,  leaving  an  es- 
tate of  both  real  and  personal  prop- 
erty. Before  his  death  he  had  not 
placed  the  plaintiff  in  possession  of 
any  of  it. 

Judgment  for  the  defendants  was 
rendered  in  the  trial  court.    On  the 
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was  reversed  by*  the    vendee;  and  (3)  the  making  by  the 

vendee  of  valuable  and  permanent 


appeal,  this 

honorable  court  of  civil  appeals  for 
the  first  district,  and  judgment  ren- 
dered for  the  plaintiff. 

As  it  affected  the  land  belonging 
to  Davis,  the  contract  was  plainly 
.  condemned   by  the 

^;iJ^«d  to     Statute  of  Frauds. 

FiUidf***"** "'  It  ^"s  merely  a 
parol  agreement 
whereby,  in  consideration  of  the 
father's  surrender  of  the  custody  of 
the  plaintiff,  and  the  hitter's  living 
with  Davis  as  a  son,  Davis's  lands 
owned  at  his  death  should  become 
the  plaintiff's  property.  It  was 
in  ^ect  but  a  parol  sale  of 
Davia's  lands  to  be  performed  by 
him  in  the  future,  and  has  no  high- 
er dignity  than  such  a  sale.  The 
question  presented  by  this  feature 
of  the  case  is  whether  the  perform- 
ance of  the  contract  by  the  plain- 
tiff relieves  it  from  the  operation 
of  the  Statute  of  Frauds,  or,  as 
more  accurately  stated,  renders  the 
contract  enforceable  in  equity,  not- 
withstanding the  statute. 

The  court  of  civil  appeals  has 
held  that  it  does,  despite  the  fact 
that  there  was  never  any  possession 
of  the  lands  by  the  plaintiff  in 
Davis's  lifetime. 

To  sustain  this  holding,  there 
must  be  created  by  judicial  author- 
ity another  exception  to  the  opera- 
tion of  the  Statute  of  Frauds,  one 
unsanctioned  by  any  previous  deci- 
sion of  this  court,  and  of  larger  con- 
sequence than  any  heretofore 
recognized  by  it.  This  is  evident. 
For  if  it  be  the  law  that  a  contract 
of  this  kind  may,  under  the  circum- 
stances '  here  present,  be  enforced 
at^ainst  a  decedent's  estate,  the  en- 
tire inheritances  of  families  are,  for 
the  benefit  of  strangers  to  the 
blood,  put  at  the  mercy  of  parol  evi- 
dence. 

From  an  early  time  it  has  been 
the  rule  of  this  court,  steadily  ad- 
hered to,  that  to  relieve  a  parol  sale 
of  land  from  the  operation  of  the 
Statute  of  Frauds,  three  things  were 
necessary:  (1)  Payment  of  the  con- 
sideration, whether  it  be  in  money 
or  services;  (2)  possession  by  the 


improvements  upon  _^^.,  „,„  ,^. 
the  land  with  the  e*«e  out  of 
consent  of  the  •*•*»**• 
vendor;  or,  without  such  improve- 
ments, the  presence  of  such  facts 
as  would  make  the  transaction 
a  fraud  upon  the  purchaser  if  it 
were  not  enforced.  Pajnnent  of  the 
consideration,  though  it  be  a  pay- 
ment in  full,  is  not  sufficient.  This 
has  been  the  law  since  Garner  v. 
Stubblefield,  5  Tex,  552.  Nor  is 
possession  of  the  premises  by  the 
vendee,  Ann  Berta  Lodge  v.  Lever- 
ton,  42  Tex.  18.  Each  of  these 
three  elements  is  indispensable,  and 
they  must  all  exist. 

Regardless  of  the  disposition  of 
other  courts  to  ingraft  other  excep- 
tions upon  a  plain  and  salutary  stat- 
ute which  had  its  origin  in  the  pro- 
lific frauds  and  perjuries  with 
which  parol  contracts  concerning 
lands  abounded,  this  court  has  al- 
ways refused  to  further  relax  the 
statute.  We  think  the  wisdom  of 
its  course  has  been  justified. 

Equity  has  no  concern  in  such 
cases,  except  to  prevent  the  perpe- 
tration of  a  fraud.  That  is  the  only 
ground  that  can  justify  its  interfer- 
ence. Otherwise,  the  exercise  of  its 
jurisdiction  for  the  practical  annul- 
ment of  the  statute  would  be  but 
bare  usurpation.  It  is  not  to 
remedy  a  possible  loss  to  the  pur- 
chaser that  it  may  intervene.  It  is 
the  operation  of  a  plain  and  valid 
statute  that  is  to  be  relieved 
against.  For  this  reason,  eminent 
judges  have  doubted  whether,  un- 
der any  circumstances,  courts  of 
equity  had  originally  the  power  to 
enforce  such  parol  agreements  in 
open  disregard  of  the  statute,  and 
have  questioned  the  wisdom  of  de- 
parting from  its  certain  rule,  how- 
ever plausible  the  pretext.  The 
statute  is  valid;  it  is  imperative;  it 
is  emphatic.  Its  simple  require- 
ment, that  contracts  for  the  trans- 
fer of  lands  be  in  writing,  imposes 
no  hardship.  The  effect  of  its  re- 
laxation in  what  seemed  to  the 
courts    hard    cases    has    produced 
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abuses  almost  as  great  as  would 
have  its  rigorous  enforcement,  in 
the  substitution  of  a  doubtful  state 
of  the  law  for  a  rule  that  was  plain 
and  certain  and  easily  capable  of 
observance.  In  a  noted  early 
English  case,  the  chancellor  made 
the  following  observation  on  this 
trend  of  judicial  decisions:  "The 
statute  was  made  for  the  purpose 
of  preventing  frauds  and  perjuries, 
and  nothing  can  be  more  manifest 
to  any  person  who  has  been  in  the 
habit  of  practising  in  the  courts  of 
equity,  than  that  the  relaxation  of 
the  statute  has  been  the  ground  of 
much  perjury  and  much  fraud.  If 
the  statute  had  been  rigorously  ob- 
served, the  result  would  probably 
have  been,  that  few  instances  of 
parol  agreements  would  have  oc^- 
curred.  Agreements  would,  from 
the  necessity  of  the  case,  have  been 
reduced  to  writing;  whereas  it  is 
manifest  that  the  decisions  on  the 
subject  have  opened  a  new  door  to 
fraud,  and  that  under  the  pretense 
of  part  execution,  if  possession  is 
had  in  any  way  whatever,  means 
are  frequently  found  to  put  a  court 
of  equity  in  such  a  situation  that, 
without  departing  from  its  rule,  it 
feels  obliged  to  break  through  the 
statute." 

Whatever  may  be  the  diversity 
of  views  upon  the  general  subject,  it 
is  clear  that  to  warrant  equity's 
"breaking  through  the  statute"  to 
enforce  such  a  parol  contract,  the 
case  must  be  such  that  the  nonen> 
forcement  of  the  contract — or  the 
^enforcement  of  the  statute — would, 
itself,  plainly  amount  to  a  fraud. 
This  is  the  basis,  and  the  only  basis, 
for  the  jurisdiction  which  courts  of 
equity  have  assumed,  in  their  cre- 
ation of  exceptions  to  the  statute. 
When  it  is  considered  that  the  ex- 
ercise of  that  jurisdiction  results,  in 
any  case,  in  practically  setting  the 
statute  aside,  certainly  there  should 
exist  some  positive  rule  which  will 
insure  its  exercise  for  only  the  pre- 
vention of  an  actual  fraud  as  dis- 
tinguished from  a  mere  wrong,  and 
by  which  the  question  of  whether 
a  failure  to  enforce  the  contract 


would  result  in  sueh  a  frai^  tbAjrlne 
determined  so  surely  as  to  leave  the 
statute  itself,  through  the  exact- 
ness of  the  exception,  with  some 
definiteness  of  operation.  The  mer- 
it of  the  rule  announeed  l>y  this 
court  in  every  decision  wbere  it  has 
dealt  with  the  subject  is  that  it 
does  this.  By  its  requirement  of 
payment  of  the  consideration,  ad- 
verse possession  by  the  purchaser, 
and  his  making  of  valuable  and  per- 
manent improvements  in  order  for 
the  contract  to  be  exemfrt  from  the 
statute,  it  insures  the  application  of 
the  exemption  only  for  the  avoid- 
ance of  actual  fraud,  and  secures,  as 
it  should,  the  full  operation  of '  the 
statute  in  all  other  cases.  Its  pur- 
pose is  both  to  prevent  the  perpe> 
tration  of  fraud  and  to  safeguard 
the  titles  of  lands.  It  is  a  rule 
founded  in  sound  reason  and  com- 
mon experience,  and  is  fair  and 
just. 

There  is  no  fraud  in  refusing  to 
enforce  the  contract  where  only  the 
consideration  is  paid.  The  value  of 
the  consideration  may,  in  a  law  ac- 
tion, be  recovered.  Nor  where  oilly 
possession  of  the  premises  is  given. 
In  such  case  there  is  no  perform- 
ance by  the  purchaser  of  any  obliga- 
tion. Nor  even  where  there  is  both 
payment  of  the  consideration  and 
possession,  'without  valuable  and 
permanent  improvements  made  on 
the  faith  of  contract,  or  their  equiv- 
alent. Merely  the  transfer  of  the 
possession  by  the  vendor  could  cre- 
ate no  estoppel  against  him.  A 
transfer  of  the  possession  of  the  soil 
affords  no  presumption  of  a  sale  of 
the  fee.  As  said  by  Judge  Moore  in 
Ann  Berta  Lodge  v.  Leverton,  42 
Tex.  18,  to  permit  a  person,  who  can 
show  no  other  act  done  beyond  the 
transfer  of  the  possession  lof  the 
soil  from  the  owner  to  himself,  to 
enforce  an  oral  agreement  for  the 
sale  of  the  fee,  would  practically  re- 
peal the  Statute  of  Frauds  and  let 
in  all  the  mischiefs  it  was  intended 
to  guard  against.  But  where  there 
is  payment  of  the  consideration,  the 
surrender  of  possession,  and  the 
making  of  valuable  and  permanent 
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MnproTements  on  the  faith  of  the 
purchase,^  with  the  owner's  knowl- 
edge or  consent,  there  is  created  an 
estoppel  against  him,  and  it  may 
fairiy  be  said  that  a  fraud  upon  the 
purchaser  would  result  if  the  own- 
er were  permitted  to  repudiate  the 
contract. 

Not  only  can  there  be  no  fraud 
upon  a  purchaser  in  refusing  to  en- 
force a  parol  contract  for  the  sale 
of  land  where  there  has  been  no  per- 
formance beyond  the  payment  of 
the  consideration,  but  a  further 
strong  reason  for  the  requirement 
of  possession  is  that,  without  it,  the 
existence  of  the  contract  rests  alto- 
gether in  parol  evidence,  which 
common  experience  has  shown  to  be 
too  unstable  and  unceiiain  to  be 
permitted  to  work  a  divestiture  of 
title  to  real  property.  If,  however, 
the  purchaser  be  let  into  possession, 
there  is  furnished,  by  an  affirmative 
act  of  the  owner  himself,  at  least  a 
corroborative  fact  that  the  contract 
was  actually  made. 

At  all  events  it  is  a  positive  re- 
quirement under  the  holding  of 
this  court.  It  is  a  part  of  the  set- 
tled law,  and  is  not  now  to  be  dis- 
pensed with. 

In  Wooldridge   ▼.    Hancock,    70 
Tex.  18,  6  S.  W.  818,  this  is  said: 
"But  it  is  necessary  to  the  validity 
of  a  parol  sale  or  gift  of  land  in 
Texas,  however  the  rule  may  be 
elsewhere,  that  possession  be  deliv- 
ered and  substantial  and  valuable 
improvements  made,  with  the  con- 
sent or  knowledge  of  the  vendor, 
upon  the  faith  of  such  gift  or  sale." 
Citing  Ann  Berta  Lodge  v.  Lever- 
ton,  supra,  and  Eason  v.  Eason,  61 
Tex.  227. 

And  in  Bradley  v.  Owsley,  74  Tex. 

,^11  S.  W.  1052,  it  is  announced: 

l^e  rule  in  this  state  is  well  estab- 

'Bfled  that  verbal  contracts  for  the 

™^  of  land  will  not  be  enforced 

^tiiotit   proof   of    possession    and 

^''^ble-  improvements    permanent 

^  '^'J^tacter,  or  of  other  facts  mak- 

«  the  transaction  a  fraud  on  the 

W^aser  if  not  enforced." 

^^  also  Altgelt  v.  Escalera,  51 

,^j^  Civ.  App,  108,  110  S.  W.  989, 
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and  Terry  v.  Craft,  —  Tex.  Civ. 
App.  — ,  87  S.  W.  844. 

With  this  the  estabUshed,  and  in 
our  opinion  the  sound,  rule  of  deci- 
sion in  this  state,  there  can  be  no 
occasion  for  enlarging  it.  When 
called  upon,  as  here,  to  disregard  it 
and  ingraft  a  further  exception 
upon  the  statute,  we  deem  it  appro- 
priate to  say,  in  the  language  of 
the  opinion  in  Ann  Berta  Lodge  v. 
Leverton:  "The  propriety  of  the 
enforcement  of  such  conti*acts  by 
courts  of  equity,  under  any  circum- 
stances, has  always  been  a  mooted 
question.  And  while  it  is  not  to  be 
denied  by  us  that  it  may  be  done  iii 
such  cases  as  have  heretofore  been 
held  by  the  court  as  authorizing  it, 
we  are  unwilling  to  extend  its  limits 
beyond  the  boundaries  defined  by 
them." 

For  such  contracts  to  be  enforce- 
able in  this  state,  they  must  come 
fairly  within  the  rule.  If  there  has 
been  no  surrender  of  the  possession 
of  the  land,  the  contract  is  not 
within  the  rule,  and  is  incapable  of 
enforcement.  It  is  no  answer  to  say 
that  the  rule  does  not  fit  the  circum- 
stances of  the  particular  contract. 
That  is  no  reason  for  making  an- 
other rule.  The  rules  of  law  are 
not  thus  to  be  disregarded  or  evaded. 
The  rule  is  necessarily  a  general  one, 
and  intended  for  general  application. 
If  a  particular  case  does  not  fall 
within  it,  the  statute  itself  governs 
and  condemns  the  contract  on 
which  the  case  rests. 

The  parol  contract  here  has  no 
basis  for  its  enforcement,  other 
than  the  plaintiff's  performance  by 
his  assuming  with  Davis  the  rela- 
tion, and  rendering  him  the  service, 
of  a  son.  That  was  the  considera- 
tion for  Davis's  agreement  to  make 
him  the  owner  of  his  estate.  The 
case,  therefore,  is  simply  one  where 
the  consideration  for  a  parol  agree- 
ment to  transfer 
the  title  to  land  has  I^^^'ISSrS'cV 
been  paid,  with  no 
possession  of  the  land  surrendered, 
and  no  valuable  and  permanent  im- 
provements made  by  the  purchaser 
on  the  faith  of  the  agreement.    In 


Digitized  by  VjOOQIC 


222 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AJLJL 


no  other  character  of  case  resting 
only  upon  the  payment  of  the  con- 
sideration, could  such  a  contract  be 
enforced  in  this  state.  If  the  con- 
sideration for  Davis's  agreement 
had  been  an  amount  of  money,  how- 
ever large,  and  had  been  fully  paid, 
without  possession  of  the  land  and 
valuable  and  permanent  improve- 
ments, the  contract  would  be  held 
incapable  of  enforcement.  If  the 
payment  of  the  consideration  is  to 
be  held  insufficient  in  one  case,  it 
should  be  so  held  in  all  cases.  The 
test  is  not  the  character  of  the  con- 
sideration, nor  the  value  of  the  bar- 
gain. Why  should  the  nature  of  the 
consideration,  or  its  exceptional 
value,  alone  determine  the  question, 
instead  of  the  rule  itself  which,  in 
addition  to  the  payment  of  the  con- 
sideration, whatever  its  character 
and  value,  requires  possession  of  the 
land  and  valuable  and  permanent 
improvements?  And  why  should 
there  be  allowed  the  enforcement  of 
a  parol  contract  for  the  sale  of  land, 
the  consideration  being  of  the  na- 
ture paid  in  this  case,  and  deny  its 
enforcement  where  the  considera- 
tion has  been  fully  paid  in  money? 
No  satisfactory  answer  can  be  given 
to  these  questions. 

The  holding  of  the  court  of  civil 
appeals  is  that  a  distinction  should 
be  made  in  this  case  because  the 
value  of  the  plaintiff's  services  in 
his  assumed  relation  as  Davis's  son 
could  not  be  measured  in  money. 
The  plaintiff's  father,  in  the  making 
of  the  contract  and  as  its  basis,  as 
well  as  Davis,  measured  them  in 
property. 

The  father  calculated  the  money 
value  of  the  plaintiff's  filial  relation 
to  himself,  what  it  would  be  worth  to 
surrender  that  relation  to  Davis,  and 
the  value  it  would  be  to  Davis, 
placed  it  all  at  the  value  of  Davis's 
estate,  and  closed  the  bargain  ac- 
cordingly. The  suit  assumes  that 
Davis  was  able  to  estimate  the  value 
of  the  relationship  and  services  to 
himself,  for  it  charges  that  he 
agreed  to  pay  for  them  by  the  trans- 
fer of  his  estate.  The  entire  case  is 
one  where  the  custody,  the  relation- 
ship, and  the  services  of  the  plain- 


tiff were  dealt  with  as  property; 
where  it  was  agreed  that  th^r 
should  be  exchanged  for  property, 
showing  that  the  parties  estimated 
their  value  in  property;  and  where 
now  it  is  sought,  as  in  any  other  pe- 
cuniary bargain,  to  compel  payment 
of  them  in  property.  If  the  parties 
tQ  the  agreement  were  able  to  esti- 
mate their  value  in  property,  a 
court  should  be  competent  to  value 
them  in  money.  The  value  of  a 
child's  services  to  his  parents,  and 
of  a  husband's  or  wife's  relation  and 
affection,  are  every  day  the  matter 
of  assessment  by  courts.  They  are 
not  held  uncertain  as  a  matter  of 
judicial  investigation.  There  would 
equally  be  no  difficulty,  we  appre- 
hend, in  a  similar  determination  of 
the  value  of  the  plaintiff's  services 
and  relationship  to  Davis. 

Another  reason  given  by  the  court 
of  civil  appeals,  for  holding  inappli- 
cable to  this  case  the  rule  of  this 
court  upon  the  subject,  is  that  the 
court  could  not  have  had  such  a  case 
as  this  in  mind  in  so  declaring  the 
rule.  The  opinion  in  Wooldridge  -v. 
Hancock,  supra,  discloses  that  the 
court  had  in  mind  those  very  situa- 
tions where,  as  here,  the  parol 
agreement  did  not  contemplate  the 
surrender  of  the  possession  of  the 
land  in  the  lifetime  of  the  owner; 
but  it  held  that  alone  to  be  a  suffi- 
cient reason  for  denying  the  en- 
forcement of  the  agreement.  The 
opinion  declares  that  where  an  own- 
er of  land  makes  a  verbal  sale  or 
gift  of  it,  to  take  effect  after  his 
death,  but  retains  the  possession,  no 
title  is  acquired,  "for  it  is  essential, 
in  case  of  parol  gift  or  sale  of  land, 
that  possession  should  accompany 
or  follow  the  gift  or  sale ;  and  there 
being  no  intention  to  part  with  the 
title — ^as  was  true  of  Davis — until 
some  indefinite  time  in  the  future, 
there  could  be  no  exclusive  adverse 
possession  as  against  the  owner, 
which  seems  to  be  necessary  in  or- 
der" to  ripen  into  a  title. 

Aside  from  the  invalidity  of  the 
contract  as  to  the  land  of  the  estate 
under  the  Statute  of  Frauds,  and  its 
being  incapable  of  enforcement  be- 
cause there  was  no  possession  by 
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the  plaintiff  of  the  land,  it  is  a  char- 
acter   of    contract 
3Sii!^"d1f;.     which     should     be 
held  void  as  a  mat- 
ter of  public  policy.    A  parent  has 
no  property  interest  in  his  child, 
and  should  not  be  permitted  to  deal 
with  his  child  as  property.    It  was 
so  held  in  Legate  v.  Legate,  87  Tex. 
248,  28  S.  W.  281,  but  the  proposi- 
tion needs  no  authority  for  its  sup- 
port The  law  should  not  encourage 
the  relinquishment  by  parents  of 
their  children,  and  the  renunciation 
of  a  sacred  relation  imposed  by  na- 
ture, merely  for  the  children's  en- 
richment, by   placing  the   seal   of 
validity  upon  a  contract  in  which  a 
parent  in  effect  barters  his  child 
away  for  a  property  return.    It  is 
more  concerned   in   fostering   and 
maintaining     that     relation,     and 
guarding  its   valuable   and   whole- 
some influences,  than  in  promoting 
the  child's  financial  prosperity.    Let 
it  be  once  held  that  a  parent's  con- 
tract of  this  kind  is  valid  and  may 
be  enforced,  and  every  parent  will 
be  free  to  transfer  his  children  to 
anyone  willing  to  pay  them  well  for 
the  bargain.     We  are  unwilling  to 
subscribe  to  such  a  doctrine.     It 
tends  to  the  destruction  of  one  of 
the  finest  relations  of  human  life,  to 
the  subversion  of  the  family  tie,  and 
to  the  reversal  of  an  ordering  of  na- 
ture which  is  essential  to  human 
happiness  and  the  security  of  so- 
ciety.  It  reduces  parental  duty  and 
the  child's  welfare  to  the  sordid 
level  of  financial  profit,  and  would 
license  the  easy  surrender  of  that 


duty  for  merely  the  child's  financial 
advantage.  The  custody  of  a  child 
is  not  a  subject-matter  of  contract, 
and  therefore  can  constitute  no  con- 
sideration for  a  contract.  The  at- 
tempted agreement  here  was  there- 
fore not  a  contract.  Ibid.  Davis 
could  not  have  enforced  it,  because 
based  upon  a  void  consideration. 
If  Davis  could  not  have  enforced  it 
against  the  plaintiff,  it  is  not  en- 
forceable in  the  plaintiff's  favor. 

True,  contracts  between  two  per- 
sons, upon  a  valuable  consideration, 
that  one  will  leave  his  property  to 
the  other,  are  enforceable  where  no 
statute  is  contravened.  Such  is  the 
recognized  law  and  was  the  holding 
in  Jordan  v.  Abney,  97  Tex.  296,  78 
S.  W.  486.  There,  in  addition  to  the 
contract  made  between  the  plain- 
tiff's father  and  Mr.  and  Mrs.  Ogle, 
there  was  a  contract  between  the 
plaintiff  herself  and  Mrs.  Ogle, 
made  after  Ogle's  death,  confirming 
the  previous  contract,  and  by  which 
Mrs.  Ogle  agreed  to  leave  the  plain- 
tiff her  property.  Here,  there  was 
no  contract  between  the  plaintiff  and 
Davis  for  the  former's  service.  The 
contract  was  between  the  plaintiff's 
father  and  Davis,  by  which  his  cus- 
tody and  filial  relation  were  at- 
tempted to  be  bargained  away  as 
though  properly  the  subject-matter 
of  contract.  They  could  not  form 
the  basis  of  a  contract  under  the  ex- 
press holding  in  Legate  v.  Legate. 

The  judgment  of  the  honorable 
Court  of  Civil  Appeals  is  reversed, 
and  the  judgment  of  the  District 
Court  is  affirmed. 


ANNOTATION. 


Validity  of  agreement  by  parent  to  tnrrender  custody  of  child  in  connder* 
ation  of  promite  to  leave  property  to  child. 


!•  Introdactoiy,  228. 
n.  In  general,  224. 
j^'  Effect  of  public  policy,  230. 
iV.  Effect  of  change  in  family  relations 

of  foster  parent,  232. 
"■  Effect  of  laws  as  to  descent,  wills,  or 
adoption,  233. 

/.  Introductory, 

''he     discussion    in    this    note    is 


limited  to  the  validity  of  a  contract 
to  surrender  the  custody  of  a  child  in 
consideration  of  a  promise  to  leave 
property  to  it,  as  affected  by  public 
policy  and  similar  considerations. 
The  effect  of  the  Statute  of  Frauds, 
and  the  character  of  the  evidence  re- 
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quired  to  prove  such  a  contract,  are 
not  considered. 

In  practically  all  of  the  cases  in 
point,  the  question  of  the  validity  of 
the  contract  has  been  raised  after  the 
death  of  the  foster  parent,  in  an  ac- 
tion to  enforce  property  claims 
against  his  estate.  Whether  the  con- 
tract is  enforceable  against  the  par- 
ent during  the  life  of  the  other  party, 
no  doubt,  depends  chiefly  on  the  fitr 
ness  of  the  parent  to  have  the  child's 
custody,  though  the  general  welfare  of 
the  child  is  also  to  be  considered.  See 
20  R.  C.  L.  60a-606.  See  also  a  dictum 
to  that  effect  in  Roberts  v.  Hall  (1882) 
1  Ont.  Rep.  388. 

//.  In  general. 

'  Although  the  decisions  of  the  courts 
are  not  unanimous,  an  agreement  by  a 
foster  parent  to  leave  property  to  a 
child,  in  consideration  of  the  sur- 
render of  the  child's  custody  by  a  nat- 
ural parent,  is  generally  held  to  be 
valid  and  enforceable  after  the  death 
of  the  foster  parent. 

California.  —  Furman  v.  Graine 
<1912)  18  Cal.App.  41,  121  Pac.  1007. 
See  also  Owens  v.  McNally  (1896)  113 
Cal.  444,  33  L.R.A.  369,  45  Pac.  710; 
Steinberger  v.  Young  (1917)  175  Cal. 
81,  165  Pac.  432. 

Colorado.— Oles  v.  Wilson  (1914)  57 
Colo.  246,  141  Pac.  489. 

Iowa. — Chehak  v.  Battles  (1907) 
133  Iowa,  107,  8  L.R.A.(N.S.)  1130, 110 
N.  W.  330,  12  Ann.  Cas.  140;  Stiles  v. 
Breed  (1911)  151  Iowa,  86,  130  N,  W. 
376;  Horner  v.  Maxwell  (1915)  171 
Iowa,  660,  153  N.  W.  331;  Sharpe  v. 
Wilson  (1917)  181  Iowa,  753,  161  N. 
W.  35.  See  also  Finger  v.  Anken 
(1912)  154  Iowa,  507,  131  N.  W.  657. 

Kentucky. — Compare  Davis  v.  Jones 
(1893)  94  Ky.  320,  42  Am.  St  Rep. 
360,  22  S.  W.  331 ;  Brewer  v.  Hierony- 
mous  (1897)  19  Ky.  L.  Rep.  645,' 41  S. 
W.  310. 

Michigan.  —  Bassett  v.  American 
Baptist  Pub.  Soc.  (reported  here- 
with)  ante,  213. 

Minnesota. — Laird  v.  Villa  (1.904) 
93  Minn.  45,  106  Am.  St.  Rep.  420,  100 


N.  W,  656;  Wold  v.  Wold  (1917)  138 
Minn.  409,  165  N.  W.  229. 

Missouri — Sutton  v.  Hayden  (1876) 
62  Mo.  101;  Sharkey  v.  McDermott 
(1887)  91  Mo.  647,  60  Am.  Rep.  270, 

4  S.  W.  107;  Healey-  v.  Simpson 
(1892)  113  Mo.  340,  20  S.  W.  881; 
Kinney  v.  Murray  (1902)  170  Mo.  674, 
71  S.  W.  197;  Asbury  v.  Hickiin 
(1904)  181  Mo.  658,  81  S.  W.  390; 
Grantham  v.  Ctossett  (1904)  182  Mo. 
651,  81  S.  W.  895. 

Montana. — Burns  v.  Smith  (1898) 
21  Mont.  251,  69  Am.  St.  Rep.  653,  63 
Pac.  742. 

Nebraska. — Parks  v.  Burney  (1919) 
103  Neb.  572.  173  N.  W.  478.  See  also 
Teske  v.  Dittberner  (1903)  70  Neb. 
544, 113  Am.  St  Rep.  802,  98  N.  W.  57; 
Peterson  v.  Bauer  (1909)  83  Neb.  405, 
119  N.  W.  764. 

New  Jersey. — ^Van  Dyne  v.  Vreeland 

(1857)  11  N.  J.  Eq.  370,  affirmed  in 

(1858)  12  N.  J.  Eq.  142;  Van  Tine  v. 
Van  Tine  (1888)  —  N.  J.  Eq.  — ,  1 
L.R.A.  155, 15  Atl.  249. 

New  York. — Winne  v.  Winne  (1901) 
166  N.  Y.  263,  82  Am.  St.  Rep.  647,  69 
N.  E.  832;  Healy  v.  Healy  (1901)  166 
N.  Y.  624,  60  N.  £.  1112;  Middleworth 
V.  Ordway  (1908)  191  N.  Y.  404,  84  N. 
E.  291;  Godine  v.  Kidd  (1892)  64  Hun, 
686,  19  N.  Y.  Supp.  836. 

Pennsylvania.  —  Wall's  Appeal 
(1886)  111  Pa.  460,  56  Am.  Rep.  288,  5 
Atl.  220;  Enders  v.  Enders  (1894)  164 
Pa.  266,  22  L.R.A.  56,  44  Am.  St.  Rep. 
598,  30  Atl.  129. 

Texas. — Compare  HooKs  v.  Bridge- 
water  (reported  herewith)  ante,  216. 

Utah.— Brinton  v.  Van  Cott  (1893) 

8  Utah,  480,  33  Pac.  218. 
England.— See  Hill  v.  Gomme  (1839) 

5  Myl.  &  C.  250,  41  Eng.  Reprint  366, 

9  L.  J.  Ch.  N.  S.  64,  4  Jur.  165. 
Canada.— Roberts    v.    Hall    (1882) 

1  Ont  Rep.  388.  See  also  Chisholm  v. 
Chisholm  (1908)  40  Can.  S.  C.  115,  11 
Ann.  Cas.  213. 

The  validity  of  the  contract  has  been 
upheld,  also,  where  the  foster  parent 
agreed  to  leave  property  to  the  child 
after  the  child  was  already  in  his  pos- 
session, and  in  consideration  of  the 
natural  parent's  agreement  permitting 
it  to  remain  with  him.  Wold  v.  Wold 
(Minn.)  supra. 
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Likewise,  a  contract  with  the  step- 
father of  a  minor  child,  whereby  it 
was  agreed  that,  in  consideration  of 
his  placing  the  child  in  the  control 
and  custody  of  the  other  contracting: 
party,  the  latter  would  make  the  child 
her  heir  and  leave  to  it  all  of  her  prop- 
erty, has  been  held  to  be  valid.  Stein- 
berger  V.  Young  (CaL)  supra.  In  that 
case  the  court  said :  "We  see  no  force 
in  the  contenion  that  the  contract  was 
invalid  because  made  with  the  step- 
father, Halbert,  who,  it  is  claimed,  had 
not  legal  control  over  the  child.  The 
contract  was  made  primarily  for  the 
benefit  of  the  child  herself.  She  was, 
if  not  the  formal  party,  the  real  party 
in  interest,  and  Halbert  stood  in  a  re- 
lation which  authorized  him  to  act  in 
her  behalf." 

In  Middleworth  v.  Ordway  (1905) 
49  Misc.  74,  98  N.  Y.  Supp.  10,  it  was 
held  that,  where  the  wife  of  the  foster 
parent  was  not  a  party  to  the  contract, 
his  agreement  to  give  to  the  plaintiff 
the  rights  in  his  estate  of  a  child  by 
birth  was  void  as  against  the  wife, 
though  valid  as  against  collateral 
heirs. 

The  adequacy  of  the  consideration 
has  frequently  been  upheld  by  the 
courts,  in  determining,  after  the  death 
of  the  promisor,  the  validity  of  a  con- 
tract to  leave  property  to  a  child  in 
consideration  of  the  surrender  of  its 
custody  to  the  promisor  by  its  parent. 

California. — Furman  v.  Craine 
(1912)  18  Cal.  App.  41,  121  Pac.  1007. 

Colorado.— Oles  v.  Wilson  (1914)  57 
Colo.  246,  141  Pac.  489. 

Iowa.— Chehak  v.  Battles  (1907)  138 
Iowa,  107,  8  L.R.A.(N.S.)  1130,  110  N. 
W.  330,  12  Ann.  Gas.  140;  Stiles  v. 
Breed  (1911)  151  Iowa,  86,  130  N.  W. 
376;  Finger  v.Anken  (1912)  154  Iowa, 
507, 131  N.  W.  657;  Sharpe  v.  Wilson 
(1917)  181  Iowa,  753, 161  N.  W.  35. 

Minnesota.— Laird  v.  Villa  (1904) 
J3  Minn.  45,  106  Am.  St.  Rep.  420,  100 
N.  W.  656. 

Missouri  —  Healey  v.  Simpson 
(1892)  113  Mo.  340,  20  S.  W.  881. 
See  also  Grantham  v.  Gossett  (1904) 
182  Mo.  651,  81  S.  W.  895. 

New  Yoi*.— Winne  v.  Winne  (1901) 
166  N.  Y.  263,  82  Am.  St.  Rep.  647,  69 
N.  E.  882. 

16  A.L.R.— 16. 


Utah,— Brinton  v.  Van  Cott  (1893) 
8  Utah,  480,  33  Pac.  218. 

On  this  point,  the  court  said  in 
Healey  V.  Simpson  (Mo.)  supra:  "The 
surrender  by  the  mother  of  all  control 
of  the  child,  and  the  services  and  com- 
panionship of  the  latter,  constituted 
valuable  considerations  for  the  prom- 
ise of  Brewster  and  his  wife  that  she 
should  'have  and  inherit  from  the  es- 
tate of  said  parties  .  .  .  in  the 
same  manner  and  to  the  same  extent 
that  a  child  bom  of  their  union  would 
inherit.'  The  influences  of  a  child  of 
tender  years  in  the  home  circle  «re 
too  sacred  and  holy  to  be  estimated 
in  dollars  and  cents.  And  when  the 
mother  sent  her  child  to  dwell  in  an- 
other family,  in  a  distant  state,  she 
yielded  much  of  affection  and  love, 
and  Brewster  by  the  same  act  gained 
the  companionship  of  one  who  added 
much,  no  doubt,  to  his  enjojrment  of 
life.  The  sundering  of  natural  ties, 
and  the  formation  of  artificial  ones  for 
the  enjoyment  and  gratification  of  the 
party  at  whose  instance  this  is  done, 
are  held,  and  ought  to  be  held,  to  be 
such  a  consideration  as  the  courts 
will  recognize  as  valuable,  where  the 
other  party  has  in  good  faith  acted  on 
and  carried  out  the  agreement  on  his 
part.  This  is  upon  the  principle  thi^t 
the  parties  cannot  be  put  in  statu  quo. 
In  the  very  nature  of  things,  nine 
years  in  the  life  of  a  child  so  change- 
conditions  that  it  is  out  of  the  power 
of  an  earthly  tribunal  to  restore  the 
parties  to  their  original  situation  and 
environment,  and  the  courts,  there- 
fore, compel  them  to  stand  upon  and 
abide  by  the  record  they  have  made." 
See  to  the  same  effect,  Winne  v.  Winne 
(N.  Y.)  and  Brinton  v.  Van  Cott 
(Utah)  supra. 

See  also  Grantham  v.  (jossett  (Mo.) 
supra,  wherein,  however,  it  was  held 
that  the  testimony  introduced  to  prove 
the  contract  was  insufficient. 

In  Oles  v.  Wilson  (Colo.)  supra,  it 
appeared  that  a  father  agreed  to  sur- 
render the  custody  of  his  child,  in  con- 
sideration of  an  agreement  by  the 
other  party  to  the  contract  to  care  for 
and  educate  the  child,  and  give  to  her 
by  will  at  least  one  third  of  all  the 
property  of  which  he  should  be  pos- 
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sessed  at  his  death.  After  the  death 
of  the  foster  parent,  leaving  a  will 
which  made  no  provision  for  the  child, 
it  was  held  that  the  child  was  en- 
titled to  a  one-third  interest  in  his 
estate.  In  holding  that  the  objection 
of  inadequacy  of  consideration  could 
not  be  successfully  urged  against  her 
Claim,  the  court  said:  "It  is  well  to 
bear  in  mind  that  the  contract  obli- 
gates the  promisor  to  leave  property  to 
a  child,  in  consideration  of  her  living 
with  him  as  his  child,  rather  than  as 
compensation  for  services  to  be  ren- 
dered by  her,  and  that  it  has  been  fully 
performed  by  the  latter.  As  no  defi- 
nite money  value  can  be  fixed  for  the 
society,  companionship,  and  filial 
obedience  of  a  child,  or  to  a  parent's 
sacrifice  in  giving  up  his  child  to  an- 
other, which  is  the  real  consideration 
in  such  contracts,  courts  will  not  in- 
quire into  the  adequacy  of  the  con- 
sideration, when  the  promisor  has 
fully  received  and  enjoyed  the  benefits 
of  t^e  contract." 

See  to  the  same  effect.  Laird  v.  Villa 
(Minn.)  supra. 

In  Chehak  v.  Battles  (Iowa)  supra, 
it  appeared  that  the  parties  intended 
a  written  contract  of  the  character 
herein  considered  to  operate  as  a 
formal  adoption,  but  that  it  did  not 
have  that  effect,  because  not  acknowl- 
edged by  all  the  necessary  parties,  or 
recorded.  In  holding  that  the  con- 
tract was  valid  and  specifically  en- 
forceable, the  court  said:  "The  ob- 
ligations of  such  a  contract,  a's  of 
others,  are  mutual,  and  the  peculiari- 
ties of  it  such  as  emphasize  the  right 
of  him  who  has  faithfully  performed 
his  part  of  it,  to  that  portion  stip- 
ulated by  the  other  party.  It  is  im- 
possible to  estimate  by  any  pecuniary 
standard  the  value  to  the  parties  re- 
ceiving a  child,  nor  is  there  ever  any 
design  of  so  measuring  the  service 
and  solace  bestowed.  The  nature  of 
the  contract  necessarily  precluded  all 
thought  of  returning  the  considera- 
tion, and  after  the  mother  has  yielded 
the  possession  of  her  child,  with  all 
that  this  means,  and  it  has  lived  until 
majority  as  a  dutiful  and  loving  son 
or  daughter  with  those  who  have 
promised  to  cherish  him  or  her  as 


their  own,  and  that  he  or  she  shall 
share  their  estate,  it  is  beyond  the 
power  of  the  adoptive  parents  or  the 
courts  to  place  the  mother  or  child  in 
the  situation  in  which  they  were  be- 
fore the  agreement  was  entered  into. 
There  is  no  such  thing,  in  cases  like 
this,  as  placing  the  parties  in  statu 
quo,  and  the  remedy  must  be  by  spe- 
cifically enforcing  the  contract,  or  the 
denial  of  rights  which  have  been  fully 
earned,  and  in  good  conscience  and 
justice  ought  to  be  enforced."  That 
case  was  cited  and  followed  in  Stiles 
V.  Breed  (1911)  151  Iowa,  86,  130  N. 
W.  376,  wherein  the  contract  given 
effect  was  an  oral  one. 

See  to  the  same  effect,  Finger  v.  An- 
ken  (1912)  154  Iowa,  607,  131  N.  W. 
657,  and  Sharpe  v.  Wilson  (1917)  181 
Iowa,  753,  161  N.  W.  35.  In  the  latter 
case,  however,  it  was  held  that  there 
was  not  sufScient  evidence  of  the  al- 
leged contract  to  leave  property  to  the 
foster  child. 

In  Furman  v.  Craine  (1912)  18  CaL 
App.  41,  121  Pac.  1007,  it  appeared 
that  the  defendant's  intestate  was 
given  the  custody  of  the  plaintiff  by 
her  parents,  in  consideration  of  the 
intestate's  agreement  to  adopt,  edu- 
cate, and  make  the  plaintiff  her  heir 
at  law  so  that  she  would  inherit  her 
property.  In  holding  that  the  plain- 
tiff, though  not  formally  adopted,  was 
entitled  to  the  beneficial  interest  in 
the  estate  of  the  intestate,  the  court 
said:  "The  right  of  plaintiff  to  have 
specific  enforcement  of  the  alleged 
contract  upon  the  facts  found  is  sup- 
ported by  overwhelming  authority. 
Van  Tine  v.  Van  Tine  (1888)  —  N.  J. 
Eq.  — ,  1  L.R.A.  155,  15  Atl.  249; 
Healey  v.  Simpson  (1892)  113  Mo.  340, 
20  S.  W.  881;  Sharkey  v.  McDermott 
(1887)  91  Mo.  647,  60  Am.  Rep.  270, 
4  S.  W.  107;  Burns  v.  Smith  (1898)  21 
Mont.  251,  69  Am.  St.  Rep.  653,  63  Pac. 
742;  Johnson  v.  Hubbell  (1854)  10  N. 
J.  Eq.  332,  66  Am.  Dec.  773.  While,  in 
the  case  of  Owens  v.  McNally  (1896) 
113  Cal.  444,  33  L.R.A.  369,  45  Pac. 
710,  specific  performance  was  denied 
as  against  the  widow  of  deceased,  the 
ground  therefor  clearly  distinguishing 
the  case  from  this,  it  was  there  said, 
with  reference  to  a  like  agreement. 
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that  'a  court  of  equity  will  enforce 
such  an  asrreement   specifically,    by 
treating  the  heirs  as  trustees  and  com- 
pelling them  to  convey  the  property  in 
accordance  with  the  terms  of  the  con- 
tract'   That  there  was  an  adequate 
consideration  for  the  promise  fully  ap- 
pears, it  being  shown  that  when  plain- 
tiff was  four  years  of  age  the  relation 
existing  by  nature  between  plaintiff 
and  her  parents  was  severed,  and  in 
lien  thereof    an    artificial    relation 
created  for  the  purpose  of  satisfying 
the  maternal  cravings  of  this  childless 
aunt.   Plaintiff  entered  her  household 
as  her  child,  and  she,  her  parents,  and 
her   aunt,    upon    suflScient    grounds, 
thought  and   believed  that   she   had 
been  adopted  as  the  child  of  Margaret 
£.  Synnot,    and   thenceforward,   for 
nearly  twenty-four  years,  she  was  so 
recognized  by  Synnot.    The  surrender 
of  their  child  on  the  part  of  the  par- 
ents, the  presumed  detriment  to  the 
plaintiff  due  to  the  severing  of  the 
paternal  ties,  and  the  love,  obedience, 
and  companionship   given  the   aunt, 
followed  by  the  establishment  of  the 
artificial  relation,  cannot  be  measured 
in  gold.     'There   are   things    which 
money  cannot  buy;  a  thousand  name- 
less and  delicate  services  and  atten- 
tions, incapable  of  being  the  subject 
of  explicit   contract,    which    money, 
with  all  its  peculiar  potency,  is  power- 
less to  purchase.     The  law  furnishes 
no  standard   whereby  the   value   of 
such  services  can  be  estimated,  and 
equity  can  only  make  an  approxima- 
tion in  that  direction  by  decreeing  the 
specific   execution    of    the    contract.' 
Sutton  V.  Hayden  (1876)  62  Mo.  101; 
Healey  v.  Simpson  (1892)  118  Mo.  340, 
20  S.  W.  881." 

The  objection  of  lack  of  mutuality, 
it  has  been  held,  cannot  be  success- 
fully urged  against  a  contract  by  a 
footer  parent  to  leave  to  a  child  a 
share  in  his   estate,   after  the  con- 
sideration for  the  surrender  of  the 
child  by  its  natural  parent  has  been 
ffiecuted,  and  the  child  has  lived  in 
the  home  of  the  foster  parents  for  the 
full  period  designated  in  the  contract. 
Oles  V.  Wilson  (1914)  57  Colo.  246, 141 
Pac.  489. 
So,  in  Satton  v.  Hayden  (Mo.)  supra. 


the  court  said :  "After  a  contract  has 
been  fully  performed  and  acquiesced 
in,  as  in  the  present  instance;  after 
one  contracting  party  has  received  all 
the  anticipated  benefits  arising  from  a 
faithful  performance,  it  must  be  ap- 
parent that  it  would  be  altogether  in- 
equitable to  permit  the  heirs  of  such 
party,  at  this  late  period,  when  the 
law  can  afford  no  adequate  redress,  to 
raise  any  objection  on  the  score  of 
mutuality,  even  were  such  objection 
originally  tenable."  i 

A  contract  to  leave  property  to  a 
child  in  consideration  of  a  surrender 
of  its  custody  has  been  held  not  to  be 
open  to  the  objection  that  it  it  is  un- 
just and  unfair.  Oles  v.  Wilson 
(Colo.)  supra.  With  respect  to  the 
objection  of  residuary  legatees  on  that 
ground,  the  court  said :  "Contrary  to 
the  contention  of  defendants  in  error, 
we  see  nothing  in  the  record  to  justify 
the  conclusion  that  the  contract  is  un- 
just and  unfair.  It  does  not  appear 
to  be  oppressive,  one-sided,  uncon- 
scionable, or  in  any  wise  affected  by 
inequitable  features,  nor  can  we  dis- 
cover that  its  enforcement  would  re- 
sult in  wrong  or  injustice.  Men  must 
be  just,  and  honestly  discharge  their 
legal  obligations,  before  they  can  b& 
lawfully  permitted  to  be  generous.  In 
equity,  their  actions  are  tested  in  the 
crucible  of  good  faith  and  conscience, 
and  decrees  are  molded  so  as  to  meas- 
ure out  justice  to  all  concerned.  As 
*said  in  Johnson  v.  Hubbell  (1864)  10 
N.  J.  Eq.  338,  66  Am.  Dec.  773:  'If  A 
enters  into  an  agreement,  for  which  he 
receives  a  good  consideration,  with  B, 
to  give  him  his  property  by  will,  and 
in  violation  of  his  agreement  he  gives 
it,  by  his  will,  to  C,  the  court  will  de- 
clare C  a  trustee  for  B.  In  doing  this,, 
it  does  C  no  wrong.  A  having  under- 
taken to  make  to  G  a  voluntary  gift 
of  that  which  he  had  no  right  in  law 
so  to  dispose  of,  the  court  does  C  na 
injustice,  and  violates  none  of  his 
rights,  by  declaring  him  a  mere 
trustee.  To  permit  C  to  hold  the  prop- 
erty against  B,  the  court  would  sanc- 
tion the  fraud  which  A  had  committed 
in  disposing  of  the  property  in  viola- 
tion of  his  agreement.'" 

In  Winne  v.  Winne  (1901)  166  N.  Y. 
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263,  82  Am.  St.  Rep.  647,  59  N.  E.  832, 
the  court  said:  "The  contention  of 
the  appellants  is  that  the  agreement 
found  by  the  court  was  not  a  legal  or 
binding  agreement  in  law,  that  it  can- 
not be  enforced  against  the  estate  of 
the  decedent,  and  that  the  evidence 
was  insufficient  to  establish  a  valid 
agreement  which  a  court  of  equity  can 
specifically  perform.  In  discussing 
the  first  proposition,  the  appellants 
claim  that  the  agreement  was  impos- 
sible of  performance,  because  one 
person  cannot  make  another  his  heir 
unless  of  his  own  blood.  In  a  sense 
that  may  be  true,  but  as  the  court 
found  that  the  agreement  by  Mrs. 
Winne  was  to  maintain  the  plaintiff  as 
her  own  child,  and  at  her  death  give 
him  her  property,  the  addition  of  the 
words  'and  make  him  her  sole  heir,' 
does  not  detract  from  the  other  words 
of  the  agreement.  Therefore,  so  far 
as  the  appellants'  contention  rests 
upon  the  proposition  that  one  cannot 
make  another,  not  of  his  own  blood, 
his  heir,  it  is  of  little  moment.  There 
are,  however,  cases  where  contracts  in 
those  words  have  been  held  valid,  and 
specific  performance  enforced.  In  the 
further  consideration  of  this  ques- 
tion it  must  be  assumed  that  this  was 
an  agreement  upon  the  part  of  the  in- 
testate to  take  the  custody  and  con- 
trol of  the  plaintiff,  to  keep,  maintain, 
and  educate  him  as  her  own  child,  and 
at  her  death  give  him  all  her  property. 
This  agreement  is  clear,  definite,  cer-  *• 
tain,  and  was  plainly  understood,  and 
the  remedy  sought  is  not  for  any  rea- 
son unfair  or  inequitable. '  Under 
these  circumstances,  we  are  unable  to 
discover  any  principle  upon  which  it 
can  be  properly  held  that  this  contract 
was  not  binding  in  equity,  or  was  not 
enforceable  against  her  estate." 

See  to  the  same  effect,  Healy  v. 
Healy  (1901)  166  N.  Y.  624,  60  N.  E. 
1112. 

But  it  has  been  stated  that  the  en- 
forcement of  the  contract  must  appear 
to  be  inherently  just,  before  it  will 
be  decreed  by  a  court,  where  property 
of  great  value  is  to.  be  left  to  a  child, 
in  consideration  of  the  surrender  of 
its  custody  to  the  promisor.  Kinney 
V.  Murray  (1902)  170  Mo.  674,  71  S. 


W.  197.  The  decision  in  that  case 
was  based  chiefly  on  the  inadequacy 
of  the  testimony  introduced  to  prove 
the  contract. 

See  to  the  same  effect,  Asbuiy  v. 
Hicklin  (1904)  181  Mo.  658.  81  S.  W. 
390. 

An  agreement  is  sufficiently  definite 
to  constitute  a  valid  contract,  if  it  pro- 
vides that  a  foster  child,  to  be  placed 
by  its  parents  in  the  custody  and  care 
of  the  promisor,  is  to  be  given  a  child's 
share  in  the  promisor's  estate.  Burns 
V.  Smith  (1898)  21  Mont.  251.  69  Am. 
St.  Rep.  653,  63  Pac.  742;  Parks  t. 
Burney  (1919)  103  Neb.  572, 173  N.  W. 
478.  In  the  case  last  cited  the  court 
said:  "It  is  seriously  contended  that 
this  evidence  as  to  what  he  should 
have  is  too  indefinite  to  amount  to  a 
contract.  It  is  urged  that  a  child  has 
no  share  in  his  parents'  property  if 
the  parents  see  fit  to  dispose  of  the 
property  otherwise,  and  that,  if  Smith 
and  his  wife  were  then  young  people, 
it  is  very  indefinite  and  uncertain  as 
to  what  any  particular  child's  share 
would  be,  if  there  should  be  other 
children.  If,  however,  we  apply  the 
rule  of  construing  this  contract  as  the 
parties  themselves  then  evidently 
understood  it  and  intended,  these  ob- 
jections are  not  well  taken.  If  the 
agreement  to  treat  this  boy  as  their 
son,  and  give  him  a  child's  share  of  the 
property,  would  not  prevent  the 
Smiths  from  disposing  of  their  prop- 
erty or  a  part  thereof  to  others  by 
will,  it,  at  least,  was  equivalent  to  a 
contract  to  make  him  an  heir,  and, 
as  such,  he  would  inherit  with  other 
heirs,  if  any,  such  property  as  Smith 
owneid,  undisposed  of,  at  his  death. 
The  evidence  shows  that  Smith  was 
very  much  attached  to  this  boy,  and 
that  he  was  not  on  good  terms  with 
his  brothers  and  sisters,  but  declared 
that  none  of  them  should  ever  have 
any  part  of  his  property.  To  treat  him 
as  his  son,  and  give  him  a  child's 
share  in  the  property,  means  that  the 
boy  should  inherit  as  though  he  was 
their  own  child,  which  is  equivalent 
to  a  formal  legal  adoption,  provided 
that  the  boy  and  his  mother  performed 
their  part  of  the  contract  which  the 
mother    had    made."      However,    in 
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Woods  V.  Evans  (1886)  113  III.  186, 
55  Am.  Rep.  409,  it  was  held  that  siich 
a  contract  was  too  indefinite  to  be  en- 
forceable. And  in  Wallace  v.  Rai)- 
pleye  (1882)  103  111.  229,  it  was  held 
that  an  agreement  to  make  a  child  an 
heir,  in  consideration  of  an  agreement 
for  the  surrender  of  its  custody,  was 
too  indefinite  as  to  the  amount  the 
child  was  to  receive  to  form  a  binding 
contract.  The  decisions  in  the  two 
cases  last  cited,  however,  were  based 
chiefly  on  other  grounds.  See  infra, 
IV. 

It  has  been  held  that  an  agreement 
by  an  elderly  invalid  to  leave  all  of 
her  property  to  a  girl  of  sixteen,  in 
consideration  of  her  parents  allowing 
her  to  live  with  the  invalid  and  care 
for  her  as  long  as  she  lived,  was  suffi- 
ciently definite  to  be  binding  and 
specifically  enforceable  on  the  death 
of  the  invalid.  Brinton  v.  Van  Cott 
(1893)  8  Utah,  480,  83  Pac.  218. 

It  is  immaterial  that  a  foster  parent, 
who  agrees  to  leave  property  to  a  child 
in  consideration  of  receiving  its  cus- 
tody, does  not  state  the  mode  by  which 
the  property  is  to  be  transferred. 
Sutton  V.  Hayden  (1876)  62  Mo.  101; 
Sharkey  v.  McDermott  (1887)  91  Mo. 
647,  60  Am.  Rep,  270,  4  S.  W.  107; 
Vanduyne  v.  Vreeland  (1858)  12  N.  J. 
Eq.  142,  affirming  (1857)  11  N.  J.  Eq. 
370.  In  Sutton  v.  Hayden  (Mo.)  supra, 
the  court  said :  "Nor  is  it  regarded  as 
any  substantial  obstacle  to  the  relief 
sought  that  the  mode  whereby  the 
property  was  to  be  transferred  was 
not  specified.  The  intention  to  trans- 
fer the  property  was  the  chief  thing; 
the  method  by  which  the  intended  re- 
sult was  to  be  attained,  was  wholly 
immaterial.  The  contract  entered  into 
might  well  have  been  discharged  by 
deed  or  will."  That  case  was  cited 
and  followed  in  Sharkey  v.  McDermott 
(1887)  91  Mo.  647,  60  Am.  Rep.  270,  4 
S.  W.  107.  See  to  the  same  effect, 
Vanduyne  v.  Vreeland  (N.  J.)  supra, 
wherein  the  court  said:  "It  is  true 
the  agreement  does  not  state  whether 
the  property  should  be  secured  to  the 
complainant  by  deed,  so  that  he  might 
enjoy  it  when  they  died,  or  whether  it 
should  be  left  him  by  will.  It  was 
ugaed  that  it  woald  make  «  very  ma- 


terial difference  whether  they  were 
bound  to  secure  to  him,  by  deed,  all 
the  property  they  might  acquire,  or 
merely,  by  testamentary  disposition, 
give  him  what  they  left  at  their  death. 
It  was  thought  by  counsel  that  in  the 
former  case  it  would  restrict  them 
from  the  use  and  disposal  of  their 
property  during  their  lifetime.  Now, 
I  do  not  think  there  is  the  least  difiA- 
culty  as  to  the  legal  construction  to  be 
put  upon  the  agreement,  as  it  is  stated 
in  the  bill.  The  complainant,  during 
the  lifetime  of  Vreeland  and  his  wife, 
or  either  of  them,  could  not  make  any 
demand  for  any  part  of  their  property, 
or  for  the  execution  of  any  deed  or 
writing  to  secure  to  him  its  enjoyment 
after  their  death.  It  was  upon  their 
death  that  he  was  entitled  to  the  prop- 
erty, and  it  mattered  not  to  him 
whether  he  derived  it  by  deed  or  by 
devise.  The  agreement  put  no 
restraint  whatever  upon  the  parties  to 
the  free  and  unrestricted  enjoyment 
of  their  property.  They  might  give  it 
away  while  they  lived,  but  they  could 
not  make  a  disposition  of  it  to  take 
effect  at  their  death.  What  property 
they  left  at  their  death,  they  had 
agreed  that  the  complainant  should 
have." . 

In  Horner  v.  Maxwell  (1916)  171 
Iowa,  660, 153  N.  W.  831,  an  oral  agree- 
ment by  foster  parents  to  leave  all  of 
their  property  to  a  child,  in  considera- 
tion of  their  being  given  its  care  and 
custody,  was  held  to  be  valid  and  spe- 
cifically enforceable  after  the  death  of 
the  foster  parents,  though  an  unsuc- 
cessful attempt  was  made,  at  or  about 
the  time  of  the  oral  contract,  to  effect 
a  formal  adoption  by  an  instrument 
which  made  no  reference  to  the  agree- 
ment to  leave  property  to  the  child. 

In  Hill  V.  Gomme  (1839)  5  Myl.  &  C. 
250,  41  Eng.  Reprint,  366,  it  appeared 
that  a  father  agreed  to  transfer  the 
custody  of  his  son  to  another  person, 
in  consideration  of  the  latter's  agree- 
ment to  support  the  boy,  provide  for 
his  education,  and  leave  to  him  all 
the  property  possessed  by  the  foster 
parent  at  his  death,  subject,  however, 
to  a  life  estate  to  his  wife.  It  also  ap- 
peared that  the  contract  was  not  fully 
performed  on  either  side.    The  court 
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said:  "If,  indeed,  the  agreement  had 
been  so  far  acted  upon  as  to  have  al- 
tered the  status  of  the  child,  as  it  was 
observed  by  the  master  of  the  rolls, 
and  that,  by  the  act  of  Dean,  Dean 
might  have  been  precluded  from  dis- 
puting with  the  child  his  liability  to 
perform  his  part  of  the  agreement; 
but  that  would  have  been  a  new 
equity,  though  arising  out  of  the 
agreement,  and  which  the  facts  of  this 
case  exclude.  Let  it,  however,  be  as- 
sumed that  this  court  would  per- 
mit him  to  sue  upon  such  contract,  it 
cannot  be  that  such  right,  or  the  reser- 
vation of  the  benefit  to  him  under  the 
contract,  should  prevent  the  parties  to 
the  contract  from  dealing  with  each 
other  relative  to  it.  ...  I  think 
the  observations  of  the  master  of  the 
rolls,  upon  the  evidence  addressed  to 
this  part  of  the  case,  are  perfectly 
just,  and  that  the  evidence  of  the 
agreement  having  been  acted  upon  at 
all  is  very  insufficient  to  establish  that 
fact;  but  that  it  is  amply  proved  that 
both  parties  so  far  abandoned  the  con- 
tract, soon  after  it  was  made,  that 
neither  party  derived  the  benefit  from 
it  which  it  purports  to  secure,  so  that, 
as  between  the  two  contracting  par- 
ties, it  would  be  impossible  for  the 
representatives  of  either  to  demand,  in 
this  court,  a  specific  performance  of 
it." 

III.  Effect  of  public  poUcy. 
In  several  cases  the  courts  have  de- 
cided that  a  contract  to  leave  properly 
to  a  child,  in  consideration  of  the  sur- 
render of  its  custody  by  its  parent  to 
the  promisor,  is  not  opposed  to  public 
policy,  or  void,  where  the  parent  is  not 
in  a  position  to  furnish  proper  care 
for  the  child,  and  the  promisor  is  able 
and  fit  to  perform  the  obligation.  Van 
Dyne  v.  Vreeland  (1857)  11  N.  J.  Eq. 
370,  aflirmed  in  (1858)  12  N.  J.  Eq. 
142;  Van  Tine  v.  Van  Tine  (1888)  — 
N.  J.  Eq.  — ,  1  L,R.A.  155,  15  Atl.  249; 
Godine  v.  Kidd  (1892)  64  Hun,  585,  29 
Abb.  N.  C.  36,  19  N.  Y.  Supp.  335; 
Roberts  v.  Hall  (1882)  1  Ont.  Rep.  388. 
See  also  Owens  v.  McNally  (1896)  113 
Cal.  444,  33  L.R.A.  396,  45  Pac.  710; 
Enders  v.  Enders  (1894)  164  Pa.  266, 
27  L.R.A.  56,  44  Am.  St.  Rep.  598,  30 


Atl.  129;  Chisholm  v.  Chisholm  (1908) 
40  Can.  S.  C.  116,  11  Ann.  Cas.  213. 
Compare  (Hooks  v.  Bridgewater  (re- 
ported herewith)  ante,  216. 

In  Roberts  v.  Hall  (1882)  1  Ont  Rep. 
888,  a  lower  court  held  that  a  con- 
tract of  the  character  considered  here- 
in was  opposed  to  public  policy,  and 
illegal.  The  divisional  court,  how- 
ever, on  the  ground  that  such  a  con- 
tract was  not  opposed  to  public  policy, 
if  it  promoted  the  foster  child's  wel- 
fare, set  aside  the  judgment  of  the 
lower  court  with  the  following  com- 
ment: "Here  the  child  transferred 
was  one  of  a  large  family,  and  the 
uncle  and  aunt  had  no  children,  and 
they  promised  to  leave  her  all  they 
had  at  their  death.  The  circum- 
stances of  the  uncle  were  then  some- 
what better  than  those  of  the  father, 
though  both  were  poor.  The  chances 
of  the  child  were  very  much  better,  in 
the  father's  judgment,  by  making  the 
change  than  by  having  her  at  home. 
The  father  could  have  interfered  at 
any  moment,  and  put  an  end  to  the 
arrangement,  if  he  found  that  it  was 
being  carried  out  disadvantageously 
to  the  child.  The  fact  that  he  did  not 
do  so,  and  that  the  infant,  when  com- 
ing to  the  years  of  discretion,  did  not 
do  so,  is  cogent  evidence  that  the  bene- 
fits of  this  compact  commended  them- 
selves both  to  parent  and  child.  I  am 
not  compelled  by  any  of  the  author- 
ities to  hold  such  a  transaction  con- 
trary to  public  policy;  and  to  my  mind 
it  would  be  a  contravention  of  the 
policy  of  the  law  to  allow  the  plaintiff 
to  go  unrewarded  for  her  many  years 
of  service  in  the  family  of  the  de- 
ceased. Besides,  the  child,  being 
emancipated  by  the  parent,  would 
have  the  right  to  receive  for  her  own 
use  wages  and  earnings  for  personal 
service.  Of  all  this  the  deceased,  Hall, 
received  the  benefit,  on  the  faith  of  the 
promise  to  leave  her  all  his  property." 

With  respect  to  an  agreement  to 
leave  property  to  a  child,  in  considera- 
tion of  the  surrender  by  its  father  of 
its  custody  and  services,  the  court 
said  in  Van  Dyne  v.  Vreeland  (N.  J.) 
supra :  'It  is  said  the  character  of  the 
agreement  is  such  that  the  court  ought 
not  to  entertain  a  bill  upon  it.    There 
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is  no  consideration  of  public  policy 
which  should  forbid  the  courts  coun- 
tenancing such  an  agreement.     Con- 
sidering the  situation  of  the  parties, 
and  their  circumstancea  in  life,  it  was 
beneficial  to  all  parties,  and  cannot  be 
considered  as  injudicious  or  unreason- 
able. The  father  made  a  beneficial  ar- 
rangement for  his  offspring,  and  Vree- 
land's  affections  were  satisfied  by  the 
adoption  of  a  son.    The  agreement  is 
alleged  to  have  been  unreasonable,  be- 
cause it  deprived  Vreeland  of  the  free ' 
disposal  of  his  property.    But  this  is 
not  so.    It  provided  him  with  a  son, 
and  only  obligated  him,  in  the  dis- 
posal of  his  property,  to  make  such 
provision  for  the  child  of  his  adoption 
as  might  reasonably  be  expected  from 
parental    obligation     and     affection. 
There  was  nothing  unnatural,  situated 
as  he  was,  in  his  assuming  such  an  ob- 
ligation, and  in  his  making  the  com- 
plainant the  object  of  his  affections." 
That  case  was  cited  and  followed  in 
Van  Tine  v.  Van  Tine  (1888)  —  N.  J. 
Eq.— ,  1  L.R.A.  155, 15  Atl.  249,  where- 
in  the  court  said :    "I  cannot  see  how 
obligations  so  voluntarily  assumed  by 
a  citizen,  so  affecting  the  highest  wel- 
fare of  an   infant   of  the   tenderest 
years,  can  be  regarded  as  otherwise 
than  the  most  sacred  and  binding." 
In  the  latter  case  the  contract  to  leave 
property  to  the  foster  child  was  not 
specifically  made  by  the  parties,  but 
was  held  to  be  implied  from  the  prom- 
isor's agreement  to  take  the  child  as 
her  own,  provide  for  her,  and  bring 
her  up  as  her  own. 

Although  a  contract  by  a  parent  to 
surrender  the  custody  of  a  child  to 
uiother,  in  consideration  of  his  prom- 
ise to  leave  property  to  the  child,  may 
iiot  be  binding  when  made,  because  of 
the  peculiar  character  of  the  duty  and 
rights  of  the  parent  with  respect  to 
the  child,  it  is  binding  on  the  other 
party  after  the  parent  and  child  have 
fully  executed  their  part.  Godine  v. 
fidd  (1892)  64  Hun,  585,  29  Abb.  N. 
C,  36,  19  N.  Y.  Supp.  335,  wherein  it 
was  said:  "The  enforcement  of  the 
contract  here  will  not  result  in  injus- 
tice to  any  third  persons,  nor  is  it 
against  public  policy;  but,  in  view  of 
the  literal  way  in  which  it  has  been 


performed  upon  the  part  of  the  de- 
fendant's parents  and  her  own.  it 
would  be  an  extreme  hardship,  and 
both  inequitable  and  unjust,  if  she 
were  now  prevented,  after  all  these 
years  of  performance  on  her  i>art  and 
that  of  her  parents,  from  enforcing  it. 
Even  though  we  should  assume,  there- 
fore, that  none  of  the  arrangements 
between  the  parties  was  of  original 
binding  obligation  upon  the  defend- 
ant's parents,  yet  the  subsequent  per- 
formance and  fulfilment  thereof  by  de- 
fendant and  her  parents,  so  that  there- 
by the  Knappa  actually  got  all  they 
bargained  for,  would  furnish  a  suffi- 
cient consideration  to  support  their 
promises  as  effectually  as  if  the  agree- 
ment had  been  of  original  binding 
obligation.  What  the  Knapps  bar- 
gained for  was,  at  the  very  least,  for- 
bearance by  and  on  the  part  of  de- 
fendant's parents  of  some  of  their 
rights,  and  was  an  adequate  and 
sufficient  consideration  for  their 
promises  and  undertakings.  It  has 
frequently  been  held  that  the  con- 
sideration for  a  contract  or  promise 
need  not  be  adequate  in  point  of  value. 
If  there  be  any  consideration,  the 
court  will  not  weigh  the  extent  of  it; 
it  has  no  means  of  scrutinizing  the 
varied  hidden  motives  and  reasons 
that  may  have  influenced  the  parties, 
and  induced  them  to  enter  into  the 
contract,  nor  can  it  determine  upon 
the  prudence  or  propriety  of  the  trans- 
action. Where  an  offer  is  accepted  by 
the  party  doing  the  act  which  forms 
the  consideration,  and  when  the  prom- 
isor has  had  the  benefit  of  the  con- 
sideration for  which  he  bargained,  it 
is  no  answer,  in  an  action  brought  for 
i  performance  of  the  agreement,  to  say 
that  the  promisee  was  not  bound  by 
the  contract.  It  is  enough  if  the  prom- 
isee did  it  on  the  faith  of  the  under- 
takings of  the  promisor,  and  upon 
showing  that  the  latter  got  the  bene- 
fit of  it." 

In  Chisholm  v.  Chisholm  (1908)  40 
Can.  S.  C.  116,  11  Ann.  Cas.  213,  the 
court  said,  with  respect  to  the  appoint- 
ment of  a  guardian  under  a  contract 
between  a  widow  and  her  father-in- 
law,  which  contained  stipulations  for 
the  education  of  her  daughter,  provi- 
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sion  for  the  daughter  when  her  educa- 
tion was  completed,  and  an  allowance 
of  $500  per  year  to  the  widow :  "The 
appointment  of  the  appellant  as  guard- 
ian was  made  by  the  court  in  the  ex- 
ercise of  its  undoubted  chancery  ju- 
risdiction, on  the  application  of  the 
respondent,  an  application  which  the 
Nova  Scotia  statute  authorized  her  to 
make.  There  is  no  doubt  that  the 
court  could,  on  cause  shown,  set  aside 
the  appointment,  but  I  cannot  under- 
stand how  the  appellant  could  suc- 
ceed, in  these  proceedings,  in  obtain- 
ing a  declaration  to  the  effect  that  an 
appointment  made  by  the  court  was 
void,  as  against  public  policy.  I  can 
find  nothing  in  the  agreement  itself, 
or  in  its  surrounding  circumstances  as 
brought  out  by  the  evidence,  to  justify 
the  contention  that  the  family  agree- 
ment which  is  attacked  was  only  a 
scheme  to  benefit  the  mother,  or  that 
she  had  any  interest  which  conflicted, 
or  could  be  in  conflict,  with  that  of 
her  child.  On  the  contrary,  I  believe 
that  in  contemplation  of  all  the  par- 
ties the  contract  had  exclusively  in 
view  the  benefit  of  the  infant." 

On  the  other  hand,  in  Hooks  v. 
Bridgewateb  (reported  herewith) 
ante,  216,  a  contract  which  provides 
that  one  party  shall  make  a  child  his 
heir,  and  leave  to  him  his  property  in 
consideration  of  a  transfer  of  the 
child's  custody  by  his  father,  is  held  to 
be  opposed  to  public  policy  and  void. 

IV.  Effect  of  change  in  family  relations 
of  foster  parent. 

As  against  children  born  to  the 
promisor  after  the  date  of  the  con- 
tract, the  Illinois  supreme  court  has 
held  to  be  void  an  agreement  to  leave 
property  to  a  child,  in  consideration  of 
the  surrender  of  its  custody  by  a  par- 
ent. Wallace  v.  Rappleye  (1882)  103 
IlL  229;  Woods  v.  Evans  (1885)  113 
111.  186,  55  Am.  Rep.  409. 

In  Wallace  v.  Rappleye  (IlL)  supra, 
an  oral  contract  by  the  putative  father 
of  an  illegitimate  child  to  make  it  his 
heir,  in  consideration  of  the  surrender 
of  its  custody  by  its  mother,  was  held 
to  be  subject  to  the  subsequent  birth 
of  legitimate  heirs.  The  decision, 
however,  denying  the  specific  perform- 


ance of  the  contract,  was  based  chief- 
ly on  the  want  of  clear  proof  of  the 
contract,  uncertainty  as  to  the  amount 
which  the  child  was  to  receive,  the 
Statute  of  Frauds,  and  a  subsequent 
covenant  for  the  disposition  of  the 
promisor's  estate,  in  consideration  of 
a  release  of  dower  by  his  wife.  Simi- 
larly, in  Woods  v.  Evans  (111.)  supra, 
it  was  held  that,  after  the  birth  of 
children  to  the  promisor,  a  contract 
which  provided  that  he  was  to  have 
the  custody  of  an  orphan  child,  and 
at  his  death  leave  to  it  a  child's  share 
in  his  estate,  was  not  enforceable. 
The  decision  was  based  also  on  the 
ground  of  uncertainty  as  to  what  con- 
stituted a  child's  share. 

As  against  a  wife  of  the  foster  par- 
ent by  a  subsequent  marriage,  it  has 
likewise  been  held  that  a  contract 
which  provides  for  the  leaving  of 
property  to  a  minor,  in  consideration 
of  the  surrender  of  the  minor's  cus- 
tody, is  void.  Owens  v.  McNally 
(1896)  118  Cal.  444,  38  L.R.A.  896,  46 
Pac.  710.  In  that  case  it  appeared 
that  the  defendant's  intestate,  when  at 
the  age  of  fifty-four  and  unmarried, 
contracted  with  the  plaintiff,  aged 
eighteen,  and  her  parents,  that  if  she 
would  live  with  him  and  care  for  him 
he  would  leave  to  her  all  property 
owned  by  him  at  his  death.  The  plain- 
tiff entered  the  home  of  the  defend- 
ant's intestate  and  cared  for  him  until 
his  marriage.  After  the  death  of  the 
intestate  the  plaintiff  brought  an  ac- 
tion for  specific  performance  of  the 
contract,  against  his  administratrix. 
The  court  said:  "While  this  contract 
was  not  void  as  against  public  policy 
at  the  time  it  was  entered  into,  it  must 
be  held  that  the  parties  to  it  con- 
tracted in  view  of  the  fact  that  a  sub- 
sequent marriage  by  Lawrence  Mc- 
Nally might  be  consummated,  and  that 
the  effect  of  this  marriage  would  be  to 
compel  a  court  of  equity,  in  justice  to 
the  widow  or  children,  to  deny  spe- 
cific performance.  Or,  viewed  in  an- 
other way,  it  must  have  been  within 
the  contemplation  of  the  parties  that 
Lawrence  McNally  might  marry;  for 
the  contract  could  not  have  been  de- 
signed as  a  restraint  upon  his  mar- 
riage, or  it  would  be  void.    If  it  was 
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within  their  contemplation,  and  the 
contract  embraced  the  taking  of  the 
deceased's  entire  estate  to  the  exclu- 
sion of  any  future  wife  or  child,  then 
we  have  no  hesitation  in  saying  that 
the  contract  was  void  as  against  pub- 
lic policy.  The  only  permissible  con- 
clusion is,  therefore,  that  the  parties 
contracted  in  contemplation  of  that 
event.  Upon  its  happening,  the  rights 
of  innocent  third  parties  intervened, 
and  a  decree  of  specific  performance 
coald  not  be  awarded." 

F.  Effea  of  laur»  a*  to  descent,  wOla,  or 
adoption. 

There  is  authority  to  the  effect  that 
the  validity  of  a  contract  to  leave 
property  to  a  foster  child,  in  con- 
sideration of  its  custody  and  control, 
is  not  affected  by  the  lack,  at  the  date 
of  the  contract,  of  a  statute  providing 
for  adoption,  or  by  a  failure  to  comply 
with  the  terms  of  an  Adoption  Stat- 
ute. Godine  v.  Kidd  (1892)  64  Hun, 
585,  29  Abb.  N.  C.  36,  19  N.  Y.  Supp. 
335;  Burns  v.  Smith  (1898)  21  Mont. 
251,  69  Am.  St.  Rep.  653,  53  Pac.  742. 

But  in  Davis  v.  Jones  (1893)  94  Ky. 
320,  42  Am.  St.  Rep,  360,  22  S.  W.  331, 
the  court  made  the  following  state- 
ment, with  respect  to  a  contract  to 
make  a  child  an  heir  at  law  of  the 
promisor,  in  consideration  of  its  care 
and  custody  given  to  him  by  its 
mother:  "Such  agreements  are 
against  the  policy  of  the  common  law; 
hence  unauthorized,  because  heirship 
is  controlled  by  the  Law  of  Descents, 
having  for  its  basis  the  degrees  in 
blood,  etc.  And  such  agreements  as 
that  sued  on  in  this  case  would  put 
the  estate  in  a  different  channel  from 
that  fixed  by  the  Law  of  Descents. 
Such  contracts  being  unauthorized  by 
the  common  law,  and  as  all  common 
contracts  in  this  state  are  generally 
either  authorized  by  the  common  law 
or  by  statute,  no  contract  in  general 
is  binding  unless  it  is  authorized  by 
the  common  law  or  by  statute;  and 
as  the  same  reason  exists  in  this  state 
for  forbidding  such  contracts  as  exists 
at  common  law,  they  are  unauthorized 
and  not  binding.  But  the  legislature 
ot  this  state  has  seen  proper  to  au- 


thorize certain  parties  to  make  per- 
sons not  related  to  them  their  legal 
heirs,  upon  certain  conditions,  by  peti- 
tion to  the  county  court  having  juris- 
■  diction.  And  it  has  been  settled  by 
this  court  that  the  authority  thus 
given  is  the  only  authority  existing  in 
this  state,  by  which  one  person  can 
make  another  his  legal  heir,  and  any 
agreement  by  one  person  to  make  an- 
other his  legal  heir,  not  in  accordance 
with  said  statute,  is  not  enforceable." 

And  see  Brewer  v.  Hieronymous 
(1897)  19  Ky.  L.  Rep.  645,  41  S.  W. 
810,  wherein  Davis  v.  Jones  (Ky.) 
eupra,  was  cited  with  approval. 

A  contract  to  leave  property  to  a 
child  by  one  who  is  to  receive  its  cus- 
tody and  control  does  not  violate  the 
Statute  of  Wills,  since  it  is  not  a  tes- 
tamentary disposition.  Winne  v. 
Winne  (1901)  166  N.  Y.  268,  82  Am. 
St.  Rep.  647,  69  N.  E.  832.  In  that 
case  the  court  said:  "It  has  been 
suggested  that  such  a  contract  might 
be  in  conflict  with  the  statute  relating 
to  wills  and  to  their  manner  of  execu- 
tion. This  was  not  a  contract  in  the 
nature  of  a  testamentary  disposition 
of  the  decedent's  property.  On  the 
contrary,  it  was  a  contract  to  be  chief- 
ly executed  during  the  life  of  the  de- 
cedent, with  compensation  to  be  made 
at  her  death.  It  was  a  method  adopted 
to  provide  for  the  payment  by  her  for 
the  custody,  control,  and  services  of 
the  plaintiff  during  his  minority." 

So,  in  Sharkey  v.  McDermott  (1887) 
91  Mo.  647,  60  Am.  Rep.  270,  4  S.  VV. 
107,  it  was  contended  that  the  enforcA- 
ment  of  a  contract  to  leave  property 
to  a  child  in  consideration  of  the 
transfer  of  its  custody  had  the  effect 
of  making  a  will  for  the  promisor. 
The  court  said:  "The  objection  that, 
under  the  facts  of  this  case,  a  decree 
for  plaintiff  would  be  in  effect  mak- 
ing a  will  for  said  Catherine,  is  not, 
we  think,  at  all  sound.  This  the  court 
may  not  do,  but  it  may,  by  its  judg- 
ment under  this  state  of  facts,  make 
effectual  what  the  parties  have  them- 
selves agreed  upon,  and  that  is  the  ob- 
ject and  purpose  of  the  petition." 

W.  S.  R. 
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CHARLES  R.  FITCH 

V. 

BAY  STATE  STREET  RAILWAY  COMPANY. 


CORA  B.  FITCH 

V. 

SAME. 

Maaaachusetta  Supreme  JtUUotal  Court  —  January  7,  1921. 
(2S7  Maas.  65,  129  N.  E,  428.) 

Street  railways  —  negligence  in  stopping  automobile  on  car  tracks. 

1.  The  driver  of  an  automobile  may  be  found  not  to  be  negligent  so  as 
to  deprive  him  of  a  right  of  action  for  injuries  to  his  wife  when  ttie  car 
is  struck  by  a  street  car,  although  in  order  to  discharge  two  invalid  guests 
in  front  of  their  home  he  stops  the  automobile  in  the  gutter  adjacent 
to  the  sidewalk  with  a  portion  of  it  on  the  street  car  track  which  runs 
along  the  side  of  the  road  at  a  time  when  no  street  car  is  in  sight,  if  the 
automobile  traffic  in  the  street  makes  such  position  safer  and  more  con- 
venient for  the  discharge  of  the  guests  than  a  position  would  be  which 
was  outside  the  car  tracks. 

[See  note  on  this  question  beginning  on  page  236.] 

— negligence  in  remaining  in  auto-  which  run  along  the  side  of  the  road, 

mobile  on  car  track.  in  order  more  easily  to  discharge  his 

2.  A  woman  riding  in  an  automo-  invalid  guests,  especially  if  she  sees 
bile  with  her  husband  and  guests  may  her  son  run  back  to  stop  a  street  car 
be  found  not  to  be  negligent  in  re-  when  it  appears  in  sight,  so  as  to  p^- 
maining  in  the  car  when  her  husband  mit  her  to  hold  the  street  car  com- 
stops  it  at  a  time  when  no  street  car  pany  liable  for  injuries  inflicted  upon 
is  in  sight,  adjacent  to  the  curb,  with  her  by  colliding  with  the  automobile. 
a  portion  of  it  on  the  street  car  tracks         [See  20  R.  G.  L.  184.] 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Pljmiouth 
County  (Cox,  J.)  made  during  the  trial  of  actions  brought  to  recover 
damages  for  personal  injuries  for  which  defendant  was  alleged  to  be 
responsible,  which  resulted  in  a  verdict  for  plaintiff  in  each  case.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Asa  P.  French  and  Jonathan  duct,  both  Mr.  and  Mrs.  Fitch  relied 
W.  French,  for  defendant:  wholly  upon  the  motorman's  care,  and 

Plaintiff  stopped  the  automobile  and  upon  their  belief  that  he  could  and 
left  it  standing  in  a  place  of  known  would  stop  the  car  before  it  came  in 
and  appreciated  danger,  without  there-  contact  with  the  automobile. 
after  taking  the  slightest  precaution  Duggan  v.  Bay  State  Street  R.  Co. 
for  his  own  safety  or  that  of  Mrs.  230  Mass.  870,  L.R.A.1918E,  680,  119 
Fitch,  and  she  took  none  for  herself.     N.  E.  757;  Kelly  v.  Boston  Elev.  R,  Co. 

Lawrence  v.  Fitchburg  &  L.  Street  197  Mass.  420,  15  L.R.A.(N.S.)  282,  88 
R.  Co.  201  Mass,  489,  87  N.  E.  898;  N.  E.  865;  Tognazzi  v.  Milford  &  U. 
Ferguson  v.  Old  Colony  Street  R.  Co.  Street  R.  Co.  201  Mass.  7,  21  L.RA. 
204  Mass.  340,  90  N.  E.  535;  Pigeon  (N.S.)  309,  86  N.  E.  799;  Lawrence  v. 
V.  Massachusetts  Northeastern  Street  Fitchburg  &  L.  Street  R.  Co.  and  Pi- 
R.  Co.  230  Mass.  392,  119  N.  E.  762.         geon  v.  Massachusetts  Northeastern 

Upon  their  own  testimony  and  con-     Street  R,  Co.  supra. 
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There  was  no  presumption  in  Mrs. 
Fiteh's  favor  of  due  care  on  the  part 
of  her  husband. 

BuUard  v.  Boston  Elev.  R.  Co.  226 
Mass.  262,  116  N.  E.  294. 

Messrs.  H.  D.  McLellan  and  Edward 
A.  MacMaster  for  plaintiffs. 

Braley,  J.,  delivered  the  opinion 
of  the  court: 

It  having  been  stipulated  at  the 
trial  that  if  either  plaintiff  was  neg- 
Ugent  a  verdict  should  be  returned 
for  tiie  defendant,  the  cases  were 
submitted  to  the  jury  under  instruc- 
tions to  which  no  exceptions  appear 
to  have  been  taken.  The  jury  hav- 
ing found  for  the  plaintiffs,  the 
cases  are  here  on  the  defendant's 
exceptions  to  the  denial  of  its  mo- 
tions for  directed  verdicts,  and  to 
the  refusal  of  the  trial  judge  to  rule 
that  upon  all  the  evidence  neither  of 
the  plaintiffs  exercised  due  care. 
The  jury  would  have  been  warran- 
ted in  finding  that  the  plaintiffs, 
who  are  husband  and  wife,  accom- 
panied by  their  son  and  daughter, 
and  by  a  Mr.  and  Mrs.  Snow,  with 
their  daughter,  were  riding  in  Main 
street,  a  public  way  in  Bridgewater, 
in  the  husband's  automobile,  driven 
by  himself.  The  defendant's  car 
track  ran  along  the  easterly  edge  of 
the  street,  and  a  gutter  from  9  to  10 
inches  deep  with  sloping  sides  inter- 
vened between  the  track  and  side- 
walk. The  Snows  lived  on  that  side 
of  the  street,  and,  Mrs.  Snow  being 
blind,  and  Mr.  Snow  a  sufferer  from 
paralysis,  Mr.  Fitch,  for  the  purpose 
of  enabling  them  to  reach  their 
home,  to  which  there  was  no  drive- 
way, as  easily  and  safely  as  possible, 
after  looking  for,  but  not  seeing,  any 
car  coming,  drove  upon  the  track  in 
front  of  the  Snows'  premises  and 
stopped  with  the  right-hand  wheels 
in  the  gutter.  A  procession  of  auto- 
mobiles was  passing,  and  it  could  be 
found  on  his  evidence  that  because 
of  the  crowded  thoroughfare  it  was 
safer  to  stop  where  he  did  than  to 
•  stop  in  the  roadway  outside  of  the 
track.  The  rear  lamp  of  the  auto- 
mobile was  lighted,  and  after  ap- 
plying the  emergency  brake,  he  left 
the  engine  running,  stepped  out  of 


the  car,  and  with  the  aid  of  his  son 
assisted  Mr.  Snow  to  alight,  and 
lifted  him  over  the  sidewalk  to  the 
lawn.  During  the  transfer,  Mr. 
Snow  dropped  his  cane.  It  was 
picked  up  by  the  plaintiff's  son  and 
handed  to  his  father,  who  replaced 
it  in  Mr.  Snow's  hands,  "and  then  I 
got  him  back  a  few  steps  just  off  the 
main  sidewalk  onto  the  private  walk 
out  of  the  way  of  pedestrians." 
While  thus  engaged  Mr.  Fitch  ob- 
served the  defendant's  car  coming 
around  a  curve  in  the  track  more 
than  "600  feet"  from  the  rear  end 
of  the  automobile,  in  which  Mrs. 
Snow  and  Mrs.  Fitch  had  remained. 
Mr.  Fitch  at  once  left  Mr.  Snow  and 
went  to  the  assistance  of  Mrs.  Snow 
and  his  wife,  while  his  son  ran  back 
and  endeavored  to  have  the  motor- 
man  stop  the  car.  But  his  efforts 
were  of  no  avail.  The  car  had  slack- 
ened speed  on  entering,  but  in 
rounding  the  curve,  its  speed  was 
necessanly  accelerated.  When  Mr. 
Fitch  realized  that  the  car  had  not 
stopped,  and  the  situation  was  be- 
coming very  dangerous,  he  started 
for  the  driver's  seat,  but  the  car  was 
so  close  that  any  effort  to  start  the 
automobile  was  wholly  impracti- 
cable, and  he  was  on  the  sidewalk 
when  the  collision  occurred.  Mrs. 
Fitch,  from  her  position  on  the  front 
seat,  saw  her  son  meet  the  car, 
which  was  then  going  very  slowly, 
but  upon  observing  that  it  was  mov- 
ing with  increasing  speed  she  en- 
deavored to  get  out.  It  was,  how- 
ever, too  late  to  escape,  and  she  was 
injured. 

It  is  plain  that  it  could  not  be 
ruled  as  matter  of  law  that  either 
plaintiff  acted  heedlessly,  or  was 
willing  to  take  the  chance  of  being 
injured.  The  plaintiffs  were  law- 
fully using  the  street,  and  the  con- 
duct of  Mr.  Fitch, 
in  stopping  and  in 
assisting  the  Snows 
to  reach  their  home, 
tiie  jury  could  say, 
was  justifiable  under  the  circum- 
stances for  the  needs  and  welfare  of 
his  guests.    Evensen  v.  Lexington  & 
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B.  Street  R.  Co.  187  Mass.  77,  72  N. 
E.  355;  Chaput  V.  Haverhill,  G.  & 
D.  Street  R.  Co.  194  Mass.  218,  220, 
80  N.  E.  597.  The  present  case  is 
distinguishable  from  Lawrence  v. 
Fitchburg  &  L.  Street  R.  Co.  201 
Mass.  489,  87  N.  E.  898,  where  the 
plaintiff,  knowing  that  a  car  was  ap- 
proaching, deliberately  stopped  his" 
automobile  on  the  track  without  tak- 
ing any  precautions  whatever  for 
the  personal  safety  of  his  wife  or  of 
himself.  Mrs.  Fitch  who  had  seen 
her  son  run  back  and  meet  the  ap- 
proaching car  when  it  was  quite  a 
distance  away,  well  may  have  had 
no  reason  to  anticipate  that  the 
motorman  would  not  see  the  auto- 


mobile and  avoid  running  into  it. 
If,  in  the  light  of 
what  happened,  she  7?mBVni1i^1»" 
overstayed,  a  "plain-  •;*"SiSk.*  "" 
tiff   is    not   tQ    be 
charged  with  negligence  because  of 
a  mere  error  of  judgment,  especially 
when  the  circumstances  are  such  as 
to  call  for  speedy  decision  and  ac- 
tion."    Hennessey  v.   Taylor,   189 
Mass.  583,  3  L.R.A.(N.S.)  345,  76 
N.  E.  224,  4  Ann.  Cas.  396,  19  Am. 
Neg.  Rep.  285;  Hanley  v.  Boston 
Elev.  R.  Co.  201  Mass.  55,  58,  87  N. 
E.  197.    We  are  accordingly  of  opin- 
ion that  the  exceptions  in  each  case 
should  be  overruled. 
So  ordered. 


ANNOTATION. 


Negligence  m  ttopping  aiitomobQe  on  street  car  track  for  purpoae  of  taking 

on  or  letting  off  person. 


There  seem  to  be  but  two  cases  in 
addition  to  the  reported  case  (Fitch 
V.  Bay  State  Street  R.  Co.  ante,  234.) 
considering  the  question  of  the  negli- 
gence of  an  automobile  driver  in  stop- 
ping on  a  street  car  track  for  the  pur- 
pose of  taking  on  or  discharging  a  per- 
son. The  decisions  seem  to  depend  on 
the  facts  and  circumstances  sur- 
rounding each  particular  case.  It  will 
be  noted  that  in  the  reported  case  the 
court  holds  that  the  plaintiff  was  not 
negligent  to  the  extent  of  precluding  a 
recovery,  because  under  the  conditions 
it  was  considered  safer  for  the  plain- 
tiff to  stop  his  car  on  the  track  than 
to  leave  it  standing  on  the  crowded 
thoroughfare,  and  that  the  plaintiff, 
while  in  the  act  of  assisting  his  guest, 
was  also  using  due  diligence  in  watch- 
ing for  the  approach  of  a  street  car, 
and,  on  seeing  one  approaching,  made 
reasonable  effort  to  avoid  a  collision. 

In  King  v.  Grand  Rapids  R.  Co. 
(1913)  176  Mich.  645,  143  N.  W.  36, 
it  appeared  that  the  plaintiff,  on  reach- 
ing the  street,  looked  in  both  direc- 
tions, and,  seeing  no  street  car  in 
sight,  stopped  his  automobile  on  the 
car  track  and  turned  his  head  in  the 
opposite  direction  from  which  a  car 
might  approach,  to  watch  a  passenger 


who  was  coming  up  to  get  into  the  auto- 
mobile. As  the  passenger  got  aboard 
the  plaintiff  saw  a  street  car  coming 
which  struck  him  before  he  was  able 
to  get  the  automobile  out  of  the  way. 
It  was  held  that  the  plaintiff  was 
guilty  of  negligence,  but  that  as  the 
motorman  had  an  unobstructed  view 
of  the  track  for  over  300  feet  the 
plaintiff's  negligence  would  not  de- 
prive him  of  the  benefit  of  the  last 
clear  chance  doctrine,  and  the  negli- 
gence of  the  motorman  should  have 
been  submitted  to  the  jury. 

In  Ayers  v.  Kansas  City  R.  Co. 
(1920)  108  Kan.  49,  193  Pac.  1069,  it 
appeared  that  the  plaintiff  stopped  his 
auto  truck  on  a  street  car  track  for 
the  purpose  of  taking  on  a  passenger, 
and  while  in  the  act  of  starting,  the 
truck  was  struck  by  one  of  the  defend- 
ant's street  cars.  The  plaintiff  looked 
for  a  car  before  he  stopped  the  truck, 
and  no  car  could  be  seen  for  a  dis- 
tance of  400  feet.  There  was  some 
evidence  that  the  street  car  was  being 
operated  at  an  excessive  rate  of  speed. 
The  court  held  that  the  question  of 
the  contributory  negligence  of  the 
plaintiff  was  properly  submitted  to  the 
jury.  L.  W.  B. 
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LAWRENCE  THIEDE,  Plflf.  in  Err., 

V. 

STATE  OF  NEBRASKA. 

yebraOea  Svprome  C<mrt  — April  11,  1921. 
(_  Neb.  — ,  182  N.  W.  570.) 

Homicide  —  intent  —  famishing:  liquor. 

1.  The  furnishing  of  intoxicating  liquor  to  another,  though  prohibited 
1^  law,  is  not  ordinarily  such  an  unlawful  act,  within  §  8583,  Rev.  Stat. 
1913,  as  carries  with  it  that  intentional  wrong  toward  another  which  will 
supply  the  place  of  the  criminal  intent  necessary  to  prove  criminal  homicide 
and  support  the  charge  of  involuntary  manslaughter. 

[See  note  on  this  question  beginning  on  page  244.] 

voluntary  drinking. 


—dangerous  potency. 

2.  But,  -where  a  person  furnishes  to 
another  intoxicating  liquor  which,  by 
reason  of  its  extreme  potency  or  poi- 
sonous ingredients,  is  dangerous  to 
use  as  a  beverage,  and  the  party  fur- 
nishing the  liquor  knows,  or  should 
have  known,  of  the  danger,  the  unlaw- 
ful act  of  furnishing  the  liquor  is  so 
characterized  by  reckless  conduct  as 
to  be  sufficient  to  support  a  charge 
of  involuntary  manslaughter,  where 
death  results  from  the  drinking. 

Headnotes  by  FLANSBintG,  J. 


3.  Where  the  defendant  gave  intoxi- 
cating liquor  to  another  to  drink,  the 
fact  that  the  other  voluntarily  drank, 
it  is  only  a  concurring  cause  with  that 
of  the  defendant,  and,  though  such 
other  party  may  have  been  guilty  of 
contributory  negligence,  such  negli- 
gence is  not  a  defense  in  a  criminal 
homicide. 

Evidence  —  sufficiency. 

4.  Evidence  examined,  and  held  suf- 
ficient to  sustain  a  submission  of  the 
case  to  the  jury  on  the  charge  of  in- 
voluntary manslaughter. 


Ebbob  to  the  District  Court  for  Adams  County  (Dungan,  J.)  to  review 
a  judgment  convicting  defendant  of  manslaughter.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  J.  E.  Willits,  for  plaintiff  in  er- 
ror: 

The  death  must  be  the  natural  and 
necessary  result  of  the  unlawful  act. 

Potter  V.  State,  162  Ind.  218,  64 
LRJL  942,  102  Am.  St.  Rep.  198,  70 
N.  E.  129.  1  Ann.  Cas.  32. 

One  voluntarily  putting  himself  in 
condition  to  have  no  control  over  his 
actions  must  be  held  to  intend  the  con- 
sequences. 

Roberts  v.  People,  19  Mich.  417. 

The  mere  fact  that  defendant  fur- 
nished the  deceased  and  his  company 
with  intoxicating  liquor  would  not 
tend  to  show  that  the  intoxication  of 
deceased  was  involuntary. 

State  V.  Sopher,  70  Iowa,  494,  80  N. 
W.  917. 

The  giving  of  intoxicating  liquor  to 
another  with  an  invitation  to  drink, 
without  more,  is  not  the  unlawful  ad- 
ministering of  same  to  deceased,  but 
only  an  Ulegal  disposition  of  said 
liquors. 


Brinson  v.  State,  89  Ala.  105,  8  So. 
627. 

Where  it  is  probable  that  death  re- 
sulted from  other  causes  than  that  of 
defendant,  it  is  insufficient  to  sustain 
a  verdict  of  guilty. 

People  V.  Kerrigan,  84  Hun,  609,  32 
N.  Y.  Supp.  367. 

Defendant  cannot  be  responsible  for 
acts  of  deceased. 

Persons  v.  State,  90  Tenn.  291,  16 
S.  W,  726;  State  v.  Wright,  112  Iowa, 
486,  84  N.  W.  541;  Pinder  v.  State,  27 
Fla.  370,  26  Am.  St.  Rep.  75,  8  So.  837; 
Reynolds  v.  United  States,  98  U.  S.  145, 
25  L.  ed.  244;  Rex  v.  Waters,  6  Gar.  &. 
P.  328;  Reg.  v.  Smith,  12  L.  T.  N.  S. 
608. 

Evidence  which  is  as  consistent  with 
innocence  as  with  guilt  will  not  sus- 
tain a  conviction,  and  when  this  ap- 
pears it  is  the  duty  of  the  appellate 
court  to  reverse  a  judgment  of  convic- 
tion. 
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■     Wright  V.  United  States,  142  C.  C.  A. 

379,  227  Fed.  855. 

Where  s  statute  makes  a  distinc- 
tion, there  can  be  no  conviction  of  in- 
voluntary manslaughter  on  an  indict- 
ment for  voluntary. 
I  1  Whart.  Crim.  Law,  §  307. 
''  The  court  is  not  at  liberty  to  order 
a  verdict  of  guilty  on  any  of  the  is- 
sues, either  directly  or  indirectly. 

Sparf  v.  United  States,  156  U.  S.  51, 
89  L.  ed.  343,  15  Sup.  Ct.  Rep.  273,  1 
Am.  Crim.  Rep.  168;  Goldsberry  v. 
State,  66  Neb.  312,  92  N.  W.  906;  Rus- 
sel  v.  State,  77  Neb.  519,  110  N.  W. 

380,  16  Ann.  Cas.  222;  Williams  v. 
State,  60  Neb.  526,  83  N.  W.  681. 

Messrs.  Clarence  A.  Davis,  Attorney 
General,  and  C.  L.  Dort,  Assistant  At- 
torney General,  for  the  State : 
'  Administration  of  liquor  means  fur- 
nishing or  giving.  Voluntary  drink- 
ing by  deceased  of  liquor  unlawfully 
furnished  constituted  mo  defense. 

State  V.  Jones,  4  Penn.  (Del.)  109, 
58  Atl.  858;  McCaughey  v.  State,  156 
Ind.  41,  59  N.  E.  169 ;  State  v.  Wilson, 
71  Kan.  263,  80  Pac.  565;  Burris  v. 
State,  73  Ark.  453.  84  S.  W.  723;  Peo- 
ple V.  Quin,  50  Barb.  128;  State  v. 
Stapp,  246  Mo..  338,  151  S.  W.  971; 
Bell  V.  Com.  88  Va.  365,  13  S.  E.  742; 
Brown  v.  State,"  88  Ga.  257,  14  S.  E. 
578;  Blackburn  v.  State,  23  Ohio  St. 
146;  LaBeau  v.  People,  34  N.  Y.  228; 
State  V.  Morrow,  40  S.  C.  221,  18  S.  E. 
853,  9  Am.  Crim.  Rep.  28;  State  v. 
Stafford,  145  Iowa.  285,  123  N.  W.  167. 
(  The  intoxicating  liquor  furnished  to 
and  drunk  by  the  deceased  was  the 
proximate  cause  of  his  death.  The 
causal  relation  between  his  death  and 
defendant's  unlawful  act  is  estab- 
lished. 

'  21  Cyc.  695,  et  seq.;  13  R.  C.  L.  748; 
Blackburn  v.  State,  23  Ohio  St.  146; 
Rex  V.  Chamberlain,  10  Cox,  C.  C.  486; 
Schultz  V.  State,  89  Neb.  34,  33  L.R.A. 
(N.  S.)  403,  130  N.  W.  972,  Ann.  Cas. 
1912C,  495;  State  v.  Campbell,  82  Conn. 
671,  135  Am.  St.  Rep.  293,  74  Atl.  927, 
18  Ann.  Cas.  236;  Ford  v.  State,  71 
Neb.  246,  115  Am.  St.  Rep.  591,  98  N. 
W.  807. 

Flansbursr,  J.,  delivered  the  opin- 
ion of  the  court : 

Criminal  prosecution  for  man- 
slau£rhter,  charged  to  have  been 
committed  by  defendant  through  the 
unlawful  act  of  giving  deceased  in- 
toxicating liquor,  which  the  deceased 
drank  and  which  caused  his  death. 


Defendant  was  found  guilty  and 
brings  the  case  here  for  review. 
.  It  is  his  contention  that  the  evi- 
dence introduced  by  the  prosecution 
is  insufficient  upon  which  to  base 
the  charge. 

The  evidence  in  behalf  of  the  state 
shows  that  the  defendant,  Thiede, 
and  others,  some  weeks  previously, 
had  attempted  to  make  intoxicating 
liquor  on  the  Nelson  farm ;  that  they 
had  a  coil  and  a  kettle  and  had  dis- 
tilled some  liquor.    Just  what  the 
nature  of  the  liquor  was  and  what 
quantity  tiiey  made  is  not  shown. 
On  the  day  in  question,  defendant, 
with  one  Stromer  and  Forney,  who 
were  also  originally  charged  with 
the  commission  of  the  offense  in  this 
case,  went  to  the  Nelson  farm.    De- 
fendant dug  up  three  jugs  of  white 
whisky  which  had  been  buried  on 
the  place,  and  he  and  Forney  then 
went  to  the  town  of  Prosser.    In  the 
course  of  an  hour  they  returned 
with  two  girls.    Stromer  was  found 
lying  on  the  ground  in  a  drunken 
stupor,  with  the  jugs  near  him.    At 
this  time  the  farmer,  Nelson,  was 
present,  and  defendant  gave  him  a 
drink  from  the  jug.     He  testified 
that  it  tasted  like  hot  acids  and  tem- 
porarily paralyzed  him,  and  that,  at 
the  time  of  trial,  he  still  felt  the 
effects.    The  defendant  Stromer  and 
Forney  drank  of  the  liquor,  and  the 
girls  each  drank  once  from  a  coffee 
cup,  containing  a  mixture  of  the 
liquor  and  grape  juice.    One  of  the 
girls  testified   that   she  had   used 
whisky  before,  but  that  this  was  the 
first  time  she  had  taken  too  much. 

That  evening,  at  about  7:30,  a 
party  was  made  up  with  four  young 
men  from  the  tovvm  of  Prosser,  and 
these  seven  boys  and  the  two  girls 
went  into  the  country.  The  four 
boys  from  Prosser  by  name  were 
Lambrecht,  Montey,  Hendriks,  and 
Kroll,  the  deceased.  When  the  cars 
reached  their  destination,  defendant 
produced  one  of  the  jugs  and  passed 
it  around,  with  the  statonent  that 
they  might  take  what  tiiey  wanted. 
All  of  the  men  then  took  one  drink 
from  the  jug.  The  jug  was  then 
placed  on  the  running  board  of  one 
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of  the  cars,  and  the  party  separated, 
but  remained  in  the  near  vicinity  for 
from  half  to  three  quarters  of  an 
hour,  at  the  end  of  which  time  they 
again  all  assembled  at  the  cars.  The 
party  then  seemed  gay  and  hilari- 
ous. Defendant  again  passed  the 
jug  and  all  but  one,  Montey,  took 
one  more  drink.  The  state's  testi- 
mony shows  that  neither  deceased 
nor  any  of  the  other  Prosser  boys 
took  more  than  two  drinks.  They 
then  drove  to  Prosser,  a  mile  and  a 
quarter  distant.  When  they  ar- 
rived, Lambrecht,  Hendriks,  and  the 
deceased  were  very  drunk.  Lam- 
brecht went  into  a  picture  show, 
and  he  testifies  that  the  next  he  re- 
membered was  when  he  awoke  at 
home  the  nejct  morning.  Hendriks, 
stupefied,  remained  in  the  seat  of 
his  car  all  night  and  went  home  at 
6  o'clock  the  next  morning.  The  de- 
ceased was  unable  to  talk  when  he 
reached  Prosser,  and  was  utterly 
helpless.  He  began  vomiting,  and 
was  taken  home  by  his  brother  and 
placed  upon  the  floor,  whei-e  he  re- 
mained unconscious.  A  doctor  ar- 
rived at  midnight  and  administered 
stiychnine  and  atropin,  and  at  3 
A.  H.  Kroll  was  dead.  The  doctor 
testified  that  death  was  the  result  of 
alcoholic  poisoning. 

Defendant  the  next  morning,  be- 
fore he  had  heard  of  the  death  of 
Kroll,  made  a  test  of  the  liquor  by 
touching  a  match  to  some  that  had 
been  poured  on  the  ground,  and  it 
was  found  to  bum.  A  chemist  testi- 
fied that  he  made  a  gravity  test  and 
^  an  analysis  by  distilling  the 
liquor,  and  found  that  it  contained 
57  per  cent  "pure  alcohol,"  but  that 
he  made  no  analysis  for  the.  dis- 
covery of  other  ingredients. 

The  testimony  in  defendant's  be- 
half conflicts  in  many  material  as- 
pects with  that  just  related,  but,  to 
determine  the  question  presented,  it 
is  unnecessary  to  consider  his  ver- 
sion of  the  case. 

Under  our  statutes,  it  is  man- 
daughter  to  "unlawfully  kill  another 
without  malice,  ...  or  uninten- 
tionally, while  the  slayer  is  in  the 
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commission  of  some  unlawful  act." 
Rev.  Stat.  1913,  §  8583. 

It  is  not  questioned  that  the  giv- 
ing of  liquor  to  the  deceased,  under 
the  circumstances  shown  in  this 
case,  was  in  violation  of  the  prohib- 
itory law  of  this  state,  and  that  for 
the  act  the  defendant  was  subject  to 
fine  and  imprisonment.  It  is  the 
defendant's  contention,  however, 
that  the  act  of  giving  liquor  is  an 
act  merely  malum  prohibitum,  and  is 
not  in  its  nature  such  an  unlawful 
act  as  carries  with  it  that  intention- 
al wrong  toward  another  which  will 
supply  the  place  of  the  criminal  in- 
tent otherwise  necessary  to  any 
criminal  homicide. 

In  the  commission  of  those  unlaw- 
ful acts  which  are  criminal  in  their 
nature  and  which  the  law  character- 
izes as  malum  in  se,  there  is  always 
found  an  intent  on  the  part  of  the 
perpetrator  of  the  offense  to  com- 
mit a  wrong  as  against  the  person  or 
property  of  another,  and,  though 
the  wrong  or  injury  committed  may 
not  be  calculated  nor  intended  to  do 
great  injury,  nor  to  produce  death, 
the  person  committing  the  act  is  not 
allowed  to  stop  with  the  effect  he 
intended  to  produce,  but  is  held,  in 
law,  responsible  for  the  full  conse- 
quences of  his  act,  and,  where  the 
result  in  such  a  case  is  death,  a 
wrongful  intent  being  present,  the 
act  is  held  to  be  involuntary  man- 
slaughter. 

It  is  obvious,  however,  that  there 
are  acts  prohibited  by  law  which 
are  not  in  their  nature  criminal, 
and  in  the  commission  of  which  the 
perpetrator  of  the  act  has  no  intent 
to  do  harm  nor  to  injure  another  in 
his  person  or  property.  When  such 
a  wrongful  intent  is  not  present  and 
the  act  is  wrong  only  because  pro- 
hibited, it  is  an  act  malum  prohibi- 
tum, and,  where,  in  the  perpetration 
of  such  an  act,  death  results,  the 
law  will  not  convert  the  act,  inno- 
cently done  and  done  with  no  intent 
to  injure  and  with  no  disregard  for 
the  safety  of  another,  into  a  crimi- 
nal act  and  pronounce  the  act  man- 
slaughter. It  is  therefore  necessary 
to  look  particularly  to  the  nature  of 
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the  act  committed  in  this  case,  in  or- 
der to  determine  whether  it  is  such 
an  "unlawful  act"  as  comes  within 
the  purview  of  the  statute. 

In  the  cases  of  Ford  v.  State,  71 
Neb.  246,  115  Am.  St.  Rep.  591,  98 
N.  W.  807,  Lindsay  v.  State,  46  Neb. 
177,  64  N.  W.  719,  and  Schultz  v. 
State,  89  Neb.  34,  33  L.R.A.(N.S.) 
403,  130  N.  W.  972,  Ann.  Cas. 
1912C,  495,  the  unlawful  acts  were 
held  to  be  sufficient.  In  the  Ford 
Case  the  defendant  playfully  pointed 
a  pistol  at  another  person,  having 
some  reason  to  believe  that  it  was 
not  loaded.  The  pistol  was  acci- 
dentally discharged  and  the  person 
unintentionally  killed.  The  court 
held,  in  accord  with  the  general 
holding  in  other  states  on  that  ques- 
tion (note  in  5  A.L.R.  611),  that  the 
intentional  pointing  of  a  pistol  was 
a  criminal  assault,  and,  however 
unintentional  might  have  been  the 
act  of  shooting,  the  act  of  intention- 
ally pointing  the  pistol  was  an  act 
calculated  to  endanger  the  safety  of 
the  person  pointed  at,  and  was  an 
act  which  might  reasonably,  by  acci- 
dent, result  in  death. 

In  the  Lindsay  Case,  46  Neb.  177, 
64  N.  W.  719,  the  defendant  and  an- 
other engaged  in  a  prize  fight,  con- 
trary to  the  statute.  This  was  not 
only  an  unlawful  act,  but  a  mutual 
combat,  tending  to  cause  severe 
personal  injuries  to  the  combatants, 
and  the  killing  of  one  during  the 
fight  was,  therefore,  held  to  be 
manslaughter. 

'  In  the  Schultz  Case,  supra,  de- 
fendant was  convicted  of  man- 
slaughter by  reason  of  his  having 
killed  a  person  while  driving  his 
automobile  at  an  unlawful  rate  of 
speed  upon  the  streets  of  Omaha. 
The  Speed  Statute  prohibited  the 
driving  of  any  vehicle  at  a  greater 
rate  of  speed  than  was  reasonable 
and  proper,  with  regard  to  traffic, 
or  "so  as  to  endanger  the  life  or 
limb  of  any  person."  Comp.  Stat. 
1909,  chap.  78,  §  147.  It  is  apparent 
that  to  drive  a  car  so  as  to  endanger 
the  life  or  limb  of  any  person  evi- 
dences such  disregard  for  the  safety 
of  persons  on  the  street  as  to  supply 


the  intent  to  do  wrong  and  to  inflict 
injury.  In  that  case  it  was  argued 
that  the  violation  of  the  Speed  Stat- 
ute was  an  act  merely  malum  pro- 
hibitum, and  was  not  criminal  in 
its  nature,  and,  therefore,  not  an 
unlawful  act  within  the  Manslaugh- 
ter Law.  To  this  the  court  said 
that,  since  it  appeared  the  act  was 
done  with  a  careless  disregard  for 
the  safety  of  others,  it  was  suffi- 
cient, and  that  "there  seems  to  be  no 
conflict  in  the  decisions  where  the 
defendant  is  violating  some  statute, 
and  where  his  manner  is  negligent 
and  careless.  The  courts  in  such 
cases  uniformly  say  that  he  is  guilty 
of  manslaughter  if  the  death  of 
some  other  person  is  the  result." 

We  believe  the  rule  to  be  that, 
though  the  act,  made  unlavsrful  by 
statute,  is  an  act  merely  malum  pro- 
hibitum and  is  ordinarily  insufficient, 
still,  when  such  an  act  is  accom- 
panied by  negligence  or  further 
wrong,  so  as  to  be,  in  its  nature, 
dangerous,  or  so  as  to  manifest  a 
reckless  disregard  for  the  safety  of 
others,  then  it  may  be  sufficient  to 
supply  the  wrongful  intent  essential 
to  criminal  homicide,  and,  when 
such  act  results  in  the  death  of  an- 
'  other,  may  constitute  involuntary 
manslaughter. 

Such  an  unlawful  act  alone,  unac- 
companied by  negligence,  is  insuffi- 
cient. Potter  v.  State,  162  Ind.  213, 
64  L.R.A.  942, 102  Am.  St.  Rep.  198, 
70  N.  E.  129,  1  Ann.  Cas.  32;  State 
V.  Horton,  139  N.  C.  588,  1  L.R.A. 
(N.S.)  991,  111  Am.  St.  Rep.  818, 
61  S.  E.  945,  4  Ann.  Cas.  797 ;  Estell 
V.  State,  51  N.  J.  L.  182, 17  Atl.  118, 
8  Am.  Crim.  Rep.  514;  Com.  v. 
Adams,  114  Mass.  323,  19  Am.  Rep. 
362 ;  People  v.  Peame,  118  Cal.  154, 
50  Pac.  376 ;  State  v.  TrolUnger,  162 
N.  C.  618,  77  S.  E.  957. 

In  the  case  of  Potter  v.  State, 
supra,  the  court  held  that  the  death 
of  one  of  the  participants  in  a 
friendly  scuffle  through  the  acciden- 
tal discharge  of  a  pistol,  carried  in 
the  pocket  of  the  other,  contrary  to 
the  provisions  of  a  statute,  cannot 
be  said  to  be  caused  in  the  perform- 
ance of  an  unlawful  act  so  as  to 
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render  fhe  one  carrying  the  pistol 
guilty  of  manslaughter,  under  pro- 
visions of  a  statute  similar  to  the 
statute-  of  our  state.  The  court  in 
that  case  said  (162  Ind.  on  page 
217) :  "As  a  general  rule,  the  law 
has  such  a  high  regard  for  human 
life  that  it  considers  as  unlawful 
all  acts  which  are  dangerous  to  the 
person  against  whom  they  are  di- 
rected, no  matter  how  innocently 
they  may  be  performed.  A  person 
will  not  be  permitted  to  do  an  act 
which  jeopardizes  the  life  and  safe- 
ty of  another,  and  then,  upon  plea 
of  accident,  escape  liabili^  for  a 
homicide  involuntarily  resulting 
from  his  reckless  or  careless  act  or 
conduct  .  .  .  The  case  at  bar 
does  not  fall  within  that  class  of 
cases  where  the  homicide  is  the  re- 
salt  of  culpable  carelessness  or  neg- 
ligence of  the  accused  party  in  using 
or  handling  a  dangerous  weapon." 

In  the  case  of  State  v.  Horton,  139 
N.  C.  688,  1  L.R.A.(N.S.)  991,  111 
Am.  St.  Rep.  818,  51  S.  E.  945,  4 
Ann.  Cas.  797,  the  court  held  that 
the  mere  violation  of  the  statute, 
making  it  unlawful  to  hunt  on  an- 
other's property  without  a  i)ermit, 
is  not  such  an  unlawful  act  as  to 
render  an  accidental  homicide,  com- 
mitted while  so  doing,  a  criminal 
offense. 

In  fhe  case  of  Estell  v.  State,  su- 
pra, the  defendant  attempted  to 
drive  a  wagon  through  a  tollgate,  in 
violation  of  law,  and  the  tollgate 
keeper  ran  in  front  of  the  horses  to 
stop  them  and  was  run  over  and 
killed.  There  the  court  said  (51  N. 
J.  L.  185,  17  Atl.  119) :  "Ih  this 
case  the  jury  should  have  been  told 
that  the  defendant  was  guilty  as 
charged,  if  he  did  the  unlawful  act 
in  question  under  conditions  that 
were  dangerous  to  the  tollgate  keep- 
er; as,  if  he  drove  through  the  gate 
at  a  rapid  pace,  or  ui^d  his  team 
of  mules  on  after  they  had  been 
seized  by  the  deceased,  .  .  .  the 
criminality  consisting  of  the  two  ele- 
ments of  the  unlawfulness  of  the 
act  and  the  unlawfulness  and  dan- 
ger in  the  mode  of  its  execution." 

In  the  cases  of  People  v.  Barnes, 
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182  Mich.  179, 148  N.  W.  400;  Com. 
V.  Adams,  114  Mass.  323,  19  Am. 
Rep.  362,  and  People  v.  Peame,  118 
Cal.  154,  50  Pac.  376,  it  was  held 
that  driving  in  excess  of  the  specific 
number  of  miles  an  hour  fixed  by 
law,  when  not  accompanied  by  care- 
lessness, was  insufficient;  the  court 
in  the  Peame  Case  saying  that  it 
was  not  a  sufliciently  unlawful  act 
"unless  at  the  time  of  the  accident 
he  (the  defendant)  was  driving  in 
a  'dangerous  manner.'  " 

On  tiie  other  hand,  where  the  act 
which  is  unlawful  is  malum  prohibi- 
tum merely,  but  is  accompanied  by 
negligence  and,  in  its  performance, 
the  safety  of  others  is  recklessly  dis- 
regarded, it  is  held  sufficient. 
Sparks  v.  Com.  3  Bush,  111,  96  Am. 
Dec.  196 ;  Brittain  v.  State,  36  Tex. 
Crim.  Rep.  406,  37  S.  W.  758 ;  Silver 
V.  State,  13  Ga.  App.  722,  79  S.  E. 
919 ;  State  v.  De  Fonti,  34  R.  I.  51, 
82  Atl.  722;  State  v.  Keever,  177  N. 
C.  114,  97  S.  E.  727. 

In  the  case  of  Sparks  v.  Com.  su- 
pra, a  young  man,  walking  along  the 
streets  of  the  town,  drew  a  revolver 
and  said,  "Let  us  have  a  Christmas 
gun,"  inquired  how  much  the  fine 
was,  and,  wheeling  half  about  and 
pointing  the  gun  backwards  over  his 
shoulder,  fired  and  killed  a  bystand- 
er. The  law  prohibited  the  dis- 
charge of  firearms  within  the  town. 
It  was  held  ihanslaughter  in  the 
commission  of  an  unlawful  act,  and, 
though  the  court  declared  the  un- 
lawful act  was  an  offense  malum 
prohibitum,  it  went  on  to  point  out 
that  (3  Bush,  115) :  "Sparks  drew 
his  pistol  with  the  avowed  intent  il- 
legally to  shoot  it  then  and  there  in 
the  town,  along  its  streets,  where  he 
not  only  had  the  right  to  infer  that 
people  lived  in  close  proximity  and 
might  be  passing,  but  when  he  ac- 
tually knew  several  then  of  his  com- 
pany were  passing.  His  throwing  it 
over  his  shoulder,  with  a  half-face 
about,  with  the  muzzle  toward  those 
in  his  rear,  manifests  such  reckless- 
ness and  want  of  caution  as  to  indi- 
cate not  only  an  entire  absence  of 
every  precaution  to  prevent  the  pis- 
tol from  firing,  but  impresses  the 
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mind  that  he  did  recklessly  and  ih- 
tentionally  so  fire  it ;  and  whether  he 
intended  thereby  to  wound  or  kill 
anyone,  it  was  so  highly  disregard- 
f  ul  of  law,  order,  and  the  personal 
rights  and  safety  of  others,  who 
may  then  have  been  in  the  streets, 
as  to  make  him  criminally  respon- 
sible for  its  results." 

In  the  case  of  Brittain  v.  State, 
supra,  under  a  statute  prohibiting 
the  carrying  of  a  pistol  upon  the 
person,  a  boy,  in  a  party  of  young 
people,  drew  a  revolver,  and,  when 
flourishing  it  about,  it  was  dis- 
charged and  another  boy  killed. 
The  court  said  (36  Tex.  Crim.  Rep. 
413,  37  S.  W.  760)  :  "We  fail  to  see 
how  the  act  of  displajdng  the  pistol 
on  the  occasion  eJluded  to  can  be 
severed  from  the  act  of  carrying  a 
pistol  on  and  about  the  person  of 
the  appellant;  and  if  he  was  so  dis- 
playing it,  and  such  display  was 
negligent,  and  in  a  manner  calcu- ' 
lated  to  endanger  the  lives  of  per- 
sons standing  around,  and  it  was 
discharged,  and  deceased  was  killed, 
it  would  constitute  the  act  of  neg- 
ligent homicide  of  the  second  de- 
gree." 

Under  the  Texas  statute,  a  second 
degree  hoinicide  is  homicide  in  the 
commission  of  an  unlawful  act. 

In  the  case  of  Silver  v.  State,  13 
Ga.  App.  722,  79  S.  E.  919,  a  person, 
not  a  physician  and  ttieref  ore  in  vio- 
lation of  a  statute,  administered,  by 
means  of  a  hypodermic,  morphine  to 
another  in  such  quantity  as  to  cause 
death,  and  was  held  guilty  of  man- 
slaughter in  the  commission  of  an 
unlawful  act.  The  court  held  that, 
though  the  act  was  merely  malum 
prohibitum,  it  was  sufficient  to  sup- 
port the  charge.  The  question  of 
negligence  was  not,  in  that  case,  dis- 
cussed, though  the  administration 
of  such  a  potent  drug  by  one  un- 
skilled in  the  use  of  it  would  seem  to 
us  to  have  justified  the  finding  that 
such  action  was  reckless  conduct. 

Li  the  case  of  State  v.  De  Fonti, 
supra,  the  defendant  was  charged 
'with  the  unlawful  sale  of  intoxicat- 
ing liquor,  in  which  wood  alcohol 
had   been   negligently   mixed   and 


mingled,  and  which  the  purchaser 
had  drank  and,  as  a  result,  died. 
The  court  held  that  the  mere  sale  of 
liquor,  in  violation  of  the  prohibi- 
tory law,  was  only  malum  prohibi- 
tum and  not  such  an  unlawful  act  as 
to  be  sufficient  in  itself  to  support 
the  charge  of  manslaughter,  but  up- 
on the  matter  of  negligence,  under 
a  statute  appar«itly  not  similar  to 
our  own,  the  court  held  that  the  de- 
fendant was  sufficiently  charged  in 
the  indictment  with  "negligent  naan- 
slaughter,"  saying  (34  R.  I.  57,  82 
Atl.  724):  "Either  tiie  accused 
knew  that  he  was  delivering  wood 
alcohol,  a  deadly  poison,  in  place  of 
whisky,  or  he  negligently  represent- 
ed the  liquid  so  delivered  to  be 
whisky  without  having  any  knowl- 
edge whether  it  was  or  was  not  the 
whisky  which  had  been  called  for. 
So  acting,  in  either  event  he  must  be 
held  liable  for  the  consequences  of 
his  act  if  it  be  proved  at  the  trial." 

A  case  somewhat  similar  to  that 
is  State  v.  Keever,  supra,  where  in- 
toxicating liquor  had  been  unlawful- 
ly sold  which  contained  38  per  cent 
of  wood  alcohol,  and  the  drinking  of 
which  caused  the  death  of  the  recip- 
ient. The  court  held  that  it  was 
manslaughter  in  the  commission  of 
an  unlawful  act,  saying  (177  N.  C. 
117) :  "If  the  defendant  put  wood 
alcohol  in  the  liquid  to  produce  in- 
toxication, without  knowledge  of 
its  poisonous  quality,  and  proceeded 
to  sell  such  decoction,  he  was  en- 
gaged in  an  unlawful  as  well  as  a 
reckless  business,  and  if  death  en- 
sued because  of  such  poison  he  is 
guilty  of  manslaughter.  ,  .  .  When 
the  defendant  sold  this  liquor  to  the 
deceased  he  was  engaged  in  an  un- 
lawful act,  and  if  the  deceased  died 
in  consequence  of  the  poison  put  in 
it  by  defendant,  although  innocent 
of  any  purpose  to  kill,  he  is  guilty  of 
manslaughter." 

It  is  apparent  that  the  decision  in 
that  case  turned  largely  on  the  ques- 
tion of  defendant's  negligence, 
though  the  court  declared  that  the 
unlawful  act  alone  would  have  been 
sufficiait.  i 

Turning,  then,  to  the  case  under 


Digitized  by 


Google 


THIEDE  V.  STATE. 
(—  yei.  —.  lit  N.  W.  579.) 

consideration,  it  is  our  opinion  that     handlinsr 
the  giving  or  furnishing  of  intoxi- 
Ho»i,M^  eating  liquors,   un- 

u«  u"*"""*"    accompanied  by  any 
««o».  negligent     conduct, 

uoQgh  unlawful,  is  but  an  act  mere- 
ly malum  prohibitum.    The  person 
who  treats  his  friend,  even  tiiough 
the  act  be  unlawful,  has  no  intent  to 
bum,  nor  is  such  an  act  calculated 
or  intended  to  endanger  the  recipi- 
ent of  Ihe  liquor.    We  cannot  go  so 
far  as  to  say  that  such  an  act, 
prompted,  perhaps,  by  the  spirit  of 
good-fellowship,  though  prohibited 
by  law,  could  ever,  by  any  resulting 
consequence,  be  converted  into  the 
crime  of  manslaughter;  but  where 
the  liquor,  by  reason  of  its  extreme 
potency  or  poison- 
^*e'2?r""  oas   ingredients,   is 

dangerous  to  use  as 
an  intoxicating  beverage,  where  the 
drinking  of  it  is  capable  of  produc- 
ing direct   physical    injury,    other 
than  as  an  ordinary  intoxicant,  and 
of  perhaps  endangering  life  itself, 
the  case  is  different,  and  the  ques- 
tion of  negligence  enters;  for,  if  the 
party  furnishing  the  liquor  knows, 
or  was  apprised  of  such  facts  that 
he  should  have  known,  of  the  dan- 
ger, tiiere  then  appears  from  his 
act  a  recklessness  which  is  indiffer- 
ent to  results.    Such  recklessness  in 
the    furnishing     of     intoxicating 
liquors,  in  violation  of  law,  may 
constitute  such  an  unlawful  act  as, 
if  it  results  in  causing  death,  will 
constitute  manslaughter. 
The  evidence  here  was  sufficient, 
as  we  view   it,  to 
?.mc"S^.  warrant  a  submis- 

sion of  the  chaise 
of  manslaughter  to  the  jury. 

The  defendant,  it  seems,  distilled 
this  liquor  himself.  It  was  at  least 
home-made  whisky.  The  danger  of 
drinking  such  liquor,  by  reason  of 
its  extreme  potency  and  its  f  re- 
<juently  containing  poisonous  ingre- 
^ents,  is  commonly  known.  The 
defendant  may  have  been  dealing 
''ith  an  unknown  quantity,  but,  as 
^  said  in  the  Keever  Case,  he  was 


248 

a  dangerous  weapon. 
There  is  evidence  to  show  that  he 
knew  this  particular  liquor  was  ex- 
tremely powerful.  He  saw  its  ef- 
fect on  Chris  Nelson  and  on  Stro- 
mer  in  the  morning ;  yet  that  evening 
he  offered  it  to  the  Prosser  boys  and 
invited  them  to  drink  all  they  want- 
ed. There  is  substantial  proof  that 
the  liquor  was  dangerous.  That 
two  drinks  of  it  should  i>araly^e 
three  men  within  a  few  minutes 
after  drinking,  and  tiiat  one  of  these 
men,  as  a  result,  should  die  in  a  few 
hours,  as  happened  in  this  case^ 
sufficiently  raised  the  issue  of  its 
dangerous  character  for  the  jury. 

Defendant  contends  that  the 
drinking  of  liquor  by  deceased  was 
his  voluntary  act  and  served  as  an 
intervening  cause,  breaking  the 
causal  connection  between  the  giv- 
ing of  the  liquor  by  defendant  and 
the  resulting  death.  The  drinking 
of  the  liquor,  in  con-  H„„,cid. 
sequence  of  defend-  — roinntsrT' 
ant's  act,  was,  *»*•"-«• 
however,  what  the  defendant  con- 
templated. Deceased,  it  is  true,  may 
have  been  negligent  in  drinking,  but, 
where  the  defendant  was  negligent, 
then  the  contributory  negligence  of 
the  deceased  will  be  no  defense  in  a 
criminal  action.  Schultz  v.  State, 
89  Neb.  84,  33  L.R.A.(N,S.)  403, 
Ann.  Cas.  1912C,  495,  130  N.  W. 
972;  State  v.  Weisengoff,  85  W.  Va. 
271,  101  S.  E.  450;  21  Cyc.  766. 
The  act  of  the  deceased,  as  we  view 
it,  was  no  more  than  a  concurring 
cause. 

Defendant  complains  of  the 
court's  instructions,  which  directed 
the  jury  that,  if  defendant  fur- 
nished intoxicating  liquor  to  de- 
ceased, and  the  liquor  caused  death, 
defendant  was  guilty,  but  failed  to 
instruct  upon  the  question  of  reck- 
lessness on  the  part  of  the  defend- 
ant. We  believe  the  instructions 
are  erroneous  in  that  regard  and 
that  the  defendant  is  entitled  to  a 
new  trial. 

Reversed  and  remanded. 
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ANNOTATION. 

Criminal  retponubflity  of  one  onlaMriFully  furnishing  intozicatiDg  liquor  for 

death  resulting  from  its  use. 


The  sren&ral  rule  is,  as  is  said  in  the 
reported  case  (Thiedb  v.  State,  ante, 
237),  that  though  death  results  from 
an  act  which  is  malum  prohibitum,  it 
is  not  manslaughter  unless  such  a  re- 
sult might  reasonably  have  been  an- 
ticipated from  the  nature  of  the  act. 
Applying  that  rule,  it  is  held  in  that 
case  that  the  mere  fact  that  a  person 
unlawfully  furnishes  intoxicating  li- 
quor to  another  does  not  render  him 
liable  criminally  for  death  resulting 
from  drinking  it,  but  that  if  he  has 
notice  that  the  liquor  may  be  of  a 
dangerous  character  he  is  guilty  of 
manslaughter. 

So  in  State  v.  Reitze  (1914)  86  N.  J. 
L.  407,  92  Atl.  576,  it  appeared  that 
an  innkeeper,  in  violation  of  law,  sold 
liquor  to  a  man  who  was  visibly  in- 
toxicated, and  that  on  leaving  the 
premises  the  intoxicated  man  fell 
while  trying  to  get  into  his  wagon, 
fractured  his  spine,  and  died  shortly 
thereafter.  Reversing  a  conviction  of 
manslaughter  the  court  said:  "We  do 
not  think  that  criminal  liability  on  the 
part  of  the  defendant  for  the  death  of 
Welsh  can  be  predicated  upon  these 
facts.  It  is  asserted  by  counsel  for 
the  state  that,  because  the  legislature 
has  prohibited  the  further  sale  of 
liquor  to  a  man  who  is  already  visibly 
under  its  influence,  under  pain  of  for- 
feiture of  the  vendor's  license  (Ck)mp. 
Stat.  p.  2907,  §  83),  an  innkeeper  who 
violates  this  prohibition,  and  so  ren- 
ders his  customer  less  able  to  stand 
securely,  is  legally  chargeable  with 
manslaughter  if  the  customer  by  rea- 
son of  his  intoxication  falls  and  in  his 
fall  receives  injuries  from  which  he 
dies.  We  cannot  agree  to  this  propo- 
sition. The  fact  that  a  drunken  man 
is  more  likely  to  fall  than  a  sober  one 
must  be  admitted;  but  that  sudden 
death  is  the  usual  or  even  the  probable 
result  of  overindulgence  in  intoxicat- 
ing beverages  must  be  denied.  Com- 
mon experience  is  to  the  contrary.  If 
it  shall  ever  become  so,  then  excess  in 


the  use  of  strong  drink  will  largely 
cease,  or  a  very  great  increase  in  the 
death  rate  may  be  naturally  expected. 
It  is  only  for  the  natural  and  probable 
result  of  a  wrongful  act  that  a  wrong- 
doer is  liable,  even  civilly.  And  this 
is  so,  at  least  so  far  as  criminal  re- 
sponsibility is  concerned,  even  if  the 
act  is  prohibited  by  the  legislature, 
provided  it  be  merely  malum  prohib- 
itum, and  not  malum  in  se,  and  is  not 
dangerous  in  itself." 

In  Stote  V.  DeFonti  (1912)  34  R.  I. 
51,  82  Atl.  722,  an  indictment  for  homi- 
cide by  the  unlawful  sale  of  intoxicat- 
ing liquor  containing  wood  alcohol  was 
held  to  be  had,  except  with  respect  to 
counts  which  alleged  knowledge  of  the 
poisonous  character  of  the  beverage  or 
negligent  ignorance  thereof. 

But  in  State  v.  Keever  (1919)  177 
N.  C.  117,  97  S.  E.  727,  wherein  it  ap- 
peared that  the  accused  had  sold  soda 
water  to  which  38  per  cent  of  wood 
alcohol  had  been  added,  and  death  re- 
sulted from  the  use  thereof,  the  court 
said :  "The  state  was  not  called  upon 
to  prove  that  defendant  put  the  deadly 
poison  in  the  otherwise  harmless  soda 
and  ginger.  That  may  be  inferred  by 
the  jury  from  the  circumstances  that 
defendant  was  selling  it.  The  burden 
is  on  the  defendant  to  exculpate  him- 
self by  satisfying  the  jury  that  he  bad 
no  knowledge  of  the  existence  of  the 
poison  in  the  liquid.  It  is  a  known 
fact  that  cream  soda  and  ginger  in  a 
normal  state  do  not  contain  a  deadly 
poison,  and  if  the  liquor  he  was  dis- 
pensing contained  it,  as  the  undisput- 
ed evidence  shows,  it  was  incumbent 
on  defendant  to  satisfy  the  jury  that 
he  did  not  put  the  poison  in  the  liquid 
and  did  not  know  it  was  there  when  he 
sold  it.  This  was  a  fact  exclusively 
within  his  knowledge.  ...  If  the 
defendant  put  wood  alcohol  in  the 
liquid  to  produce  intoxication,  with- 
out knowledge  of  its  poisonous  quality, 
and  proceeded  to  sell  such  decoction, 
he  was  engaged  in  an  unlawful  as  well 
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as  a  reckless  business,  and  if  death 
ensaed  because  of  such  poison  he  is 
guilty  of  manslaughter.  The  sale  of 
intoxicating  liquor  is  now  banned  and 
condemned  by  the  laws  of  the  nation 
and  most  of  the  states,  including  North 
Carolina.  To  sell  it  is  not  only  malum 
in  se,  but  malum  prohibitum.  When 
the  defendant  sold  this  liquid  to  the 
deceased  he  was  engaged  in  an  unlaw- 
ful act,  and  if  the  deceased  died  in 
consequence  of  the  poison  put  in  it  by 
defendant,  although  innocent  of  any 
purpose  to  kill,  be  is  guilty  of  man- 
slaughter." 

In  State  t.  Takano  (1916)  94  Wash. 
119,  162  Pac.  86,  the  court  affirmed  a 
conviction  of  manslaughter  on  proof 
that  a  druggist  sold  liquor  containing 
wood  alcohol  without  labeling  it 
"poison"  as  required  by  law,  and  that 
death  resulted  from  the  drinking 
thereof. 

In  Reg.  V.  Packard  (1842)  1  Car.  & 
M.  (Eng.)  236,  it  appeared  that  a 
sherifTs  officer  in  possession  of  goods 
drank  to  excess  while  in  the  company 


of  the  owner  of  the  goods  and  others. 
Baron  Parke  charged  the  jury  as  fol- 
lows: "If  you  think  that  the  three 
prisoners,  or  one  of  them,  made  him 
excessively  drunk  to  enable  the  prison- 
er, John  Richard  Packard,  to  prevent 
the  completion  of  the  execution;  or, 
if  you  are  satisfied  that  the  object  of 
the  prisoners,  or  any  of  them,  was 
otherwise  unlawful,  and  that  the 
death  of  the  deceased  was  caused  in 
carrying  their  unlawful  object  into  ef- 
fect,— ^they  must  be  found  guilty.  The 
simple  fact  of  persons  getting  together 
to  d^ink,  or  one  pressing  another  to  do 
so,  is  not  an  unlawful  act,  or,  if  death 
ensue,  an  offense  that  can  be  construed 
into  manslaughter;  and,  if  what  took 
place  in  the  present  instance  was  real- 
ly and  solely  for  the  purpose  of  good 
fellowship,  for  making  merry,  or  caus- 
ing the  misfortunes  of  the  elder  Pack- 
ard to  be  forgotten,  though  the  act 
was  attended  with  death,  this  will  not 
be  a  case  of  manslaughter." 

W.  A.  S. 


W.  H.  STIVERS,  Appt, 

V. 

CLAY  ALLEN,  Respt. 

WasMngton  Supreme  Court   (Dept.  Ifo.  l)—aiartSi  9S,  tOSl, 
(—  Wash.  — ,  196  Pac.  668.) 

Libel  —  communication  by  one  oflScer  to  another  concerning  alleged  crime. 

1.  Words  spoken  by  one  government  official  to  anottier  concerning  a 
supposed  offense  which  both  are  under  obligation  to  investigate,  with  no 
one  else  present  or  within  hearing,  are  absolutely  privileged,  and  will  not 
sustain  an  action  for  slander  by  the  one  concerning  whom  they  are  spoken. 

[See  note  on  this  question  beginning  on  page  249.] 

■—words  spoken   to   complainant  —  have  been  slandered,  with  no  one  else 

when  actionable.  present  or  within  hearing. 

2.  No   action    lies   for   defamatory  [See  17  R.  C.  L.  815.] 
words  spoken  to  the  person  alleged  to 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County  (Jurey,  J.)  dismissing  an  action  brought  to  recover  damages  for 
an  alleged  slander.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  W.  H.  Stiver^  in  propria  per- 
sona: 

If  the  complainant's  recital  of  cir- 
cumstances  makes  it  uncertain  wheth- 
er the  language  conveys  a  defamatory 
imputation,  the  question  is  one  for  the 
jury. 

1  Cooley,  Torts,  8d  ed.  p.  412; 
Newell,  Slander  &  Libel,  3d  ed.  p.  877. 

The  complaint  shows  that  the  de- 
famatory communication  was  made  up- 
on a  conditionally  or  qualifiedly  privi- 
leged occasion,  having  been  made  in 
the  prosecution  of  an  inquiry  regard- 
ing a  crime  by  one  having  a  duty  in 
relation  thereto,  in  the  presence  of  a 
third  person  having  a  like  duty. 

Newell,  Slander  &  Libel,  3d  ed.  p. 
602,  25  Cyc.  891;  Stewart  v.  Major,  17 
Wash.  238,  49  Pac.  503;  Ecuyer  v.  New 
York  L.  Ins.  Co.  107  Wash.  418,  181 
Pac.  871,  186  Pac.  327;  Eames  v.  Whit- 
taker,  123  Mass.  342;  17  R.  C.  L.  p.  336. 

Defamatory  communications  made 
to  public  officers  are  qualifiedly  privi- 
leged. 

Shinglemeyer  v.  Wright,  124  Mich. 
230,  50  L.R.A.  129,  82  N.  W.  887;  Bel- 
knap V.  Ball,  83  Mich.  683,  11  L.R.A. 
74,  21  Am.  St.  Rep.  622,  47  N.  W.  674; 
De  Arnaud  v.  Ainsworth,  5  L.R.A. 
(N.S.)  168,  and  note,  24  App.  D.  C. 
167. 

Messrs.  Winter  S.  Martin  and  Ar- 
thur E.  Carr,  for  respondent: 

Innuendo  as  to  words  bearing  on 
their  face  clear  import  and  meaning 
is  not  permissible. 

Velikanje  v.  Millichamp,  67  Wash. 
138,  120  Pac.  876;  Urban  v.  Helmick, 
15  Wash.  155,  45  Pac.  747. 

The  statement  as  made  was  a  privi- 
leged communication  as  to  time,  oc- 
casion, and  as  to  the  officer  making  it. 

Houghton  v.  Humphries,  85  Wash. 
50,  L.R.A.1915E,  1051,  147  Pac.  641; 
Miller  v.  Gust,  71  Wash.  139,  127  Pac. 
845;  McCIure  v.  Review  Pub.  Co.  38 
Wash.  160,  80  Pac.  303;  Abbott  v.  Na- 
tional  Bank,  20  Wash.  552,  56  Pac.  376. 

Parker,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff.  Stivers,  commenced 
this  action  in  the  superior  court  for 
King  county,  seeking  recovery  of 
damages  alleged  to  have  been  suf- 
fered by  him  from  slanderous  words 
spoken  of  and  concerning  him  by 
the  defendant,  Allen,  in  the  presence 
of  one  Jarrell.  The  defendant's  de- 
murrer to  the  plaintiff's  complaint 
being  sustained  by  the  trial  court, 


and  the  plaintiff  electing  to  stand 
upon  his  complaint  and  not  plead 
further,  final  judgment  of  dismissal 
■of  the  case  was  rendered  against 
him,  from  which  he  has  appealed  to 
this  court. 

The  allegations  of  the  complaint, 
in  so  far  as  we  need  here  notice 
them,  are  as  follows : 

"I.  That  on  the  27th  day  of  June, 
1917,  the  said  defendant  was  the 
duly  appointed,  qualified,  and  acting 
United  States  district  attorney  for 
the  northern  division  of  the  western 
district  of  Washington,  and  had  an 
official  duty  in  reference  to  the  sub- 
ject-matter of  the  defamatory  com- 
munication set  forth  in  paragraph 
III.  hereof,  and  the  third  person 
mentioned  in  said  paragraph  had  at 
said  time  a  corresponding  and  like 
official  duty,  being  then  and  there  a 
secret  service  operative  in  the  em- 
ploy of  the  Treasury  Department  of 
the  United  States,  assigned  to  duty 
at  Seattle,  Washington. 

"II.  That  at  all  times  herein  men- 
tioned the  United  States  was  at  war 
with  the  Imperial  (Jerman  govern- 
ment, and  that  the  'no-conscription 
circular'  mentioned  in  the  defama- 
tory communication  set  forth  in 
paragraph  III.  hereof  was  and  is  the 
identical  'no-conscription  circular' 
for  issuing  and  propagating  which, 
on  or  about  the  11th  day  of  May, 
1917,  Hulet  M.  Wells  and  Sam  Sad- 
ler were  thereafter  convicted  in  the 
United  States  district  court  for  the 
western  district  of  Washington, 
northern  division,  of  the  crime  of 
seditious  conspiracy  and  sentenced 
to  imprisonment  at  hard  labor  for 
two  years. 

"III.  That  on  the  27th  day  of 
June,  1917,  the  said  plaintiff  per- 
sonally appeared  in  the  ofHce  of  the 
said  United  States  district  attorney 
in  the  city  of  Seattle,  Washington, 
in  obedience  to  a  telephoned  and 
peremptory  order  from  the  said  de- 
fendant, and  that,  after  reminding 
and  warning  the  said  plaintiff  that 
his  admissions  and  responses  might 
later  be  used  against  him  in  a  crim- 
inal prosecution,  the  said  defendant 
then  and  there,  in  the  presence  and 
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hearing  of  a  third  person,  to  wit, 
one  William  R.  Jarrell,  wrongfully 
and  wantonly  spoke  of  and  concern- 
ing and  to  the  said  plaintiff  the 
false  and  defamatory  words  follow- 
ing: 'About  midnight  of  May  12 
last,  or  early  in  the  morning  of  May 
]3,  you  were  on  the  fourth  floor  of 
the  P.-I.  Building  with  copies  of  the 
"no-conscription  circular"  in  your 
possession.  Now,  I  want  to  know 
where  you  got  them.* 

"IV.  That,  by  uttering  and  pub- 
lishing the  false  and  defamatory 
words  as  aforesaid,  the  said  defend- 
ant conveyed  and  intended  to 
convey  the  meaning  that  the  said 
plaintiff  had  committed  a  criminal 
(^ense  against  the  United  States 
and  the  crime  of  seditious  con- 
spiracy as  defined  and  denounced  in 
Md  by  §§  six  (6) ,  thirty-seven  (37) , 
and  three  hundred  thirly-two  (382) 
(df  the  Criminal  Code  of  the  United 
States. 

"V.  That  the  false  imputation  ut- 
tered and  published  by  the  said  de- 
fendant as  aforesaid  was  unneces- 
sarily defamatory,  and  was  in  excess 
and  in  abuse  of  the  privilege  of  the 
occasion. 

"VI.  That  the  false  and  defama- 
tory words  were  maliciously  uttered 
and  published  by  the  said  defendant 
as  aforesaid,  without  reasonable  or 
probable  cause  for  belief  that  the 
said  defamatory  words  were  true, 
and  without  any  investigation  as  to 
the  truth  thereof,  and  in  wanton 
disregard  for  and  with  reckless  in- 
diflference  to  the  truth  of  the  matter 
and  the  rights,  character,  and  repu- 
tation of  the  said  plaintiff.    .    .    ." 

Had  respondent  said  to  Jarrell, 
the  Federal  secret  service  officer, 
neither  appellant  nor  anyone  else 
being  present  or  within  hearing, 
that  "about  midnight  of  May  12 
last,  or  early  in  the  morning  of  May 
13,  Stivers  was  on  the  fourth  floor 
of  the  P.-I.  Building,  with  copies  of 
the  "no-conscription  circular*  in  his 
possession,"  our  problem  would  be 
exactly  the  same  as  that  here  pre- 
sented; for  it  is  elementary  in  the 
law  of  slander  that  "defamatory 
words,  uttered  only  to  the  person 
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concerning  whom  they  are  spoken, 
no   one   else   being 
present    or    within  lioS^''"*' 
hearing,  are  not  ac-  -^fi'i'^i'JS'n^ri.ie. 
tionable,  because  it 
is  necessary  as  an  invariable  rule 
that  there  be  a  publication  of  de- 
famatory words  to  someone  other 
than  the  person  defamed,  to  render 
the  same  actionable."    17  R.  C.  L. 
316. 

It  seems  plain,  therefore,  that  we 
have  here  a  case  wherein  one  officer 
of  the  government  used  language  in 
the  presence  of  another  officer  of 
tiie  government^ — no  one  else  being 
present  or  within  hearing,  in  so  far 
as  we  are  concerned  witii  the  ques- 
tion of  the  publication  of  such  lan- 
guage,— indicating  his  belief  that 
appellant  had  in  his  possession  a 
"no-conscription  circular"  under 
such  circumstances  as  to  suggest  a 
violation  of  the  Federal  statutes 
providing  for  the  punishment  of 
seditious  conspiracy;  both  officers 
acting  together  to  a  common  end, 
and  being  then  and  there  charged 
with  the  duty  of  investigating  and 
bringing  to  justice  persons  who 
might  be  guilty  of  seditious  con- 
spiracy under  the  Federal  statutes.. 
We  are  only  assuming,  for  argu- 
ment's sake,  that  the  words  com- 
plained of  are  actionable  as  slan- 
derous, or  could  be  so  regarded  up- 
on proper  innuendo,  pleading,  and 
proof. 

Viewing  the  alleged  slanderous 
words  as  being  spoken  by  respond- 
ent to  Jarrell,  the  secret  service 
officer,  and  no  one  else  hearing  them, 
— as  for  present  purposes  they 
must  be  viewed, — 
we  think  they  con-  w°"™"5,'5f*'?" 

. ,,     ,  -I        1    J        Dy  one  omcer  to 

stitute  an  absolute  another  con- 
privileged    commu-  %Vt^^'  '"*•'* 
nication    from    re- 
spondent to  Jarrell.     They  mani- 
festly were  not  spoken  with  any 
thought  that  they  should  ever  be 
given  to  the  world,  or  that  anyone 
else  should  ever  learn  of  their  utter- 
ance, other  than  appellant  and  Jar- 
rell, the  secret  service  officer.     In 
Shinglemeyer  v.  Wright,  124  Mich. 
230,  50  L.R.A.  129,  82  N.  W.  887, 
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we  have  a  decision  the  reasoning  of 
which  we  think  is  applicable  to  and 
controlling  in  favor  of  respondent 
here.  That  case  involved  a  commu- 
nication by  Wright,  a  private  citi- 
zen, to  an  officer,  looking  to  the  re- 
covery of  his  bicycle,  which  he 
suspected  of  being  stolen,  in  which 
communication  he  named  Shingle- 
meyer  as  the  suspected  thief.  Shin- 
glemeyer  sued  Wright  for  damages 
for  alleged  slander  and  false  im- 
prisonment in  connection  therewith. 
Disposing  of  the  branch  of  the  case 
relating  to  the  alleged  slander  by  the 
communication  of  Wright  to  the  of- 
ficer. Justice  Long,  speaking  for  the 
court  said :  "The  court  was  in  error 
in  admitting  the  above  letter  and 
the  statements  made  by  defendant 
to  the  two  detectives,  High  and  Lar- 
kins,  in  regard  to  the  larceny  of  his 
wheel.  These  were  privileged  com- 
munications. They  were  introduced 
and  admitted  for  the  purpose  of 
showing  malice.  The  trial  judge 
was  in  doubt  as  to  their  competency, 
but  finally  admitted  them.  Privi- 
leged communications  cannot  be 
used  for  that  purpose.  Defendant's 
property  was  stolen,  and  it  was  not 
only  his  privilege  and  right,  but  his 
duty,  to  give  to  the  detectives,  who, 
in  this  case,  were  specially  ap- 
pointed for  the  purpose,  all  infor- 
mation he  had,  and,  if  he  had  sus- 
picions of  any  person,  to  state  who 
the  person  was  and  the  reasons  for 
suspecting  him.  Such  communica- 
tions are  made  in  the  strictest  con- 
fidence, and  are  as  sacred,  in  the  eye 
of  the  law,  as  the  communications 
between  client  and  lawyer,  or  patient 
and  physician.  To  be  evidence  of 
malice,  these  communications  must, 
in  themselves,  have  been  malicious, 
and  would  therefore  form  the  basis 
themselves  for  an  action  for  slander. 
If  this  be  the  law,  no  person  would 
be  safe  from  prosecution  in  commu- 
nicating to  police  officers,  whose 
duty  it  is  to  examine  into  the  case 
and  hunt  for  the  criminal,  his  sus- 
picions, or  statements  which  might 
tend  to  implicate  a  person.  Public 
policy  forbids  the  adoption  of  such 
a  rule.    These  detectives  were  under 


legal,  as  well  as  moral,  obligations 
to  keep  these  conununications  secret 
They  were  not  ma^e  for  publication, 
and  the  officers  had  no  right  to  di- 
vulge them  to  others.  It  is  very 
doubtful  if  these  detectives  could  be 
compelled  to  disclose  in  court  such 
privileged  communications.  Such 
officers,  especially  in  large  cities,  are 
entitled  to  know  from  the  citizen 
against  whom  a  crime  has  been  com- 
mitted all  his  suspicions  and  knowl- 
edge, both  in  regard  to  the  person 
suspected  and  also  in  regard  to  his 
character  and  habits.  The  defend- 
ant did  not  make  these  statements 
for  repetition.  He  made  them  for 
the  exclusive  use  and  benefit  of  the 
trusted  and  sworn  officers  of  the 
law.  They  should  have  been  forever 
locked  in  their  breasts,  and  never 
disclosed;  otherwise,  few  persons 
would  dare  to  disclose  to  an  officer 
the  name  of  a  suspect,  or  anything 
they  had  learned  about  his  char- 
acter." 

There  can  be  found  decisions  of 
the  courts  somewhat  out  of  har- 
mony with  the  views  there  ex- 
pressed, but  in  so  far  as  our  atten- 
tion has  been  called  to  such 
decisions,  and  in  so  far  as  we  have 
been  able  to  discover  by  an  inde- 
pendent investigation,  they  all  re- 
late to  communications  made  by 
private  citizens  to  officers,  touching 
the  question  of  the  guilt  of  some 
person  of  an  offense.  No  decision 
has  come  to  our  notice — and  we 
think  there  are  none — wherein  it 
has  ever  been  held  that  the  expres- 
sions of  opinion  by  one  officer  to  or 
in  the  sole  presence  of  another,  as 
in  this  case,  are  actionable  slander 
under  any  circumstances.  We  think 
the  above-quoted  observations  made 
by  the  learned  justice  in  si)eaking 
for  the  Michigan  court  are  more  pe- 
culiarly applicable  to  a  case  of  the 
nature  we  here  have,  even  than  to 
communications  made  by  a  private 
citizen  to  an  officer.  The  foUowing 
decisions,  while  not  directly  in 
point,  contain  observations  in  har- 
mony with  the  conclusion  we  here 
reach :  Kimble  v.  Kimble,  14  Wash. 
869,  44  Pac.  866 ;  Stewart  v.  Major, 
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17  Wash.  288,  49  Pac.  503 ;  Gardner 
T.  Anderson,  Fed.  Cas.  No.  5,220; 
Beshiers  v.  Alien,  46  Okla.  331, 
L.R.A.1916E,  413,  148  Pac.  141. 

In  view  of  the  circumstances  al- 
leged in  the  complaint  under  which 
the  alleged  slanderous  words  were 
spoken,  we  must  presume  that,  but 
for  appellant  himself  giving  them 
to  the  world  when  he  brought  this 
action,  no  one  but  he  and  Jarrell 
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would  .ever  have  known  of  their  ut- 
terance. As  spoken  to  him,  the 
words  were  not  actionable.  As 
spoken  to  or  in  the  presence  of  Jar- 
rell, the  words  were  absolutely 
privileged. 

The  judgment  is  affirmed. 

Holcomb,  FuUerton,  Bridges,  and 
Mackintosh,  JJ.,  concur. 

Petition  for  rehearing  denied 
May  13, 1921. 


ANNOTATION. 

L3>d  and  alancler:  privilege  of  statement  or  communication  by  official  diarged 
with  prosecution  or  detection  of  crime. 


There  appears  to  be  no  doubt  that 
a  defamatory  statement  bearing  on 
the  proeecution  or  detection  of  a 
crime,  and  made  by  an  official  charged 
with  its  prosecution  or  detection,  is  to 
be  treated  dlfFerently  from  a  defama- 
tory statement  made  by  a  private  citi- 
zen. It  is  not  clear,  however,  whether 
the  privilege  accorded  to  such  a  state- 
ment by  an  official  is  an  absolute  or 
merely  a  qualified  privilege. 

In  the  reported  case  (Stivers  v.  Al- 
len, ante,  245)  the  privilege  is  said 
to  be  absolute.  In  that  case  it  is 
held  that  a  statement  by  a  United 
States  district  attorney  to  the  plain- 
tiff, in  the  presence  of  a  Federal 
secret  service  officer,  to  the  effect 
that  the  plaintiff,  on  a  certain  date 
had  a  seditious  circular  in  his  posses- 
sion, was  an  absolutely  privileged 
communication.  The  decision  in 
Griffith  V.  Slinkard  (1896)  146  Ind. 
117,  44  N.  E.  1001,  appears  to  be  to 
the  same  effect.  In  that  case  it  was 
held  that  a  prosecuting  attorney  was 
not  liable  for  reading  in  open  court 
an  indictment  falsely  accusing  the 
plaintiff  of  a  crime.  Although  the 
complaint  alleged  that  the  attorney 
inserted  the  name  of  the  plaintiff  in 
the  indictment  as  a  joint  defendant, 
without  the  knowledge  of  the  grand 
jury,  and  after  that  body  had  voted 
not  to  return  an  indictment  against 
bim,  the  court  held  that  a  demurrer 
to  the  complaint  was  properly  sus- 
tained. 

The  courts,  on  the  other  hand,  have 


frequently  regarded  the  privilege  of 
the  official  as  a  qualified  one.  In 
each  of  the  following  cases  it  was  held 
that  a  statement  bearing  on  the  prose-, 
cution  or  detection  of  a  crime,  and 
made  by  an  official,  or  quasi  official, 
charged  with  its  prosecution  or  detec- 
tion, was  privileged  in  the  absence  of 
actual  malice:  Craig  v.  Burris  (1902) 
4  Penn.  (Del.)  156,  65  Atl.  353; 
Lester  v.  Thurmond  (1874)  61  Ga. 
118;  Mayo  v.  Sample  (1865)  18  Iowa, 
306;  Hoar  v.  Wood  (1841)  S  Met. 
(Masa)  193;  Davis  v.  McNees  (1847) 
8  Humph.  (Tenn.)  40;  Dewe  v.  Water- 
bury  (1881)  6  Can,  S.  C.  148.  See 
also  Bradley  v.  Heath  (1831)  12  Pick. 
(Masa)  163,  22  Am.  Dec.  418. 

In  Lester  v.  Thurmond  (1874) 
61  6a.  118,  supra,  it  appeared 
that  an  attorney,  in  prosecuting 
an  action  for  malicious  mischief 
before  a  justice,  accused  the  plain- 
tiff of  helping  the  defendant  in 
that  suit  to  kill  certain  hogs.  It  was 
held  that  the  prosecutor's  statement, 
in  the  absence  of  any  showing  of  ex- 
press malice,  was  privileged.  The 
court  said:  "No  action  can  be  main- 
tained against  an  attorney  at  law  for 
words  spoken  to  a  jury,  as  in  this  case, 
without  proof  of  actual  malice,  and 
it  is  incumbent  on  the  plaintiff  to 
furnish  such  proof;  whereas,  when 
actionable  words  are  spoken  in  private 
conversation,  the  law  implies  that  tbe 
words  were  spoken  maliciously,  and 
it  is  not  incumbent  on  the  plaintiff  to 
prove  malice.  The  attorney  at  law 
is    protected    by    his    privilege,    on 
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account  of  words  spoken  in  the  dis- 
charge of  his  duty  in  the  regular 
course  of  judicial  proceedings  in  the 
courts,  unless  express  malice  is 
proved.  If,  however,  an  attorney  at 
law  avails  himself  of  his  position  as 
an  advocate  maliciously  to  slander 
another  by  uttering  words  wholly  un- 
justifiable, then  he  would  be  liable  to 
an  action,  but  not  otherwise.  There 
not  having  been  any  evidence  that  the 
words  alleged  to  have  been  spoken 
by  the  defendant  to  the  jury  in  re- 
lation to  the  plaintiff,  in  the  regular 
course  of  judicial  proceedings,  were 
spoken  maliciously,  the  plaintiff  was 
not  entitled  to  recover  on  his  own 
evidence," 

In  Craig  v.  Burris  (1902)  4  Penn. 
(Del.)  156,  5S  Atl.  363,  it  was  held 
that  the  defendant,  as  attorney  for  the 
prosecuting  witness,  was  privileged 
in  accusing  the  plaintiff,  in  the 
presence  of  several  persons,  of  col- 
lecting money  by  false  pretenses, 
where  it  appeared  that  a  warrant  had 
been  issued  by  a  justice  of  the  peace 
charging  the  plaintiff  with  that 
offense,  and  the  slanderous  words 
were  spoken  outside  and  in  front  of 
the  office  of  the  justice.  The  court 
said:  "From  the  undisputed  evidence 
on  the  part  of  the  j)laintiff,  it  appears 
that  there  was  a  criminal  action  then 
in  progress,  and  that  the  alleged 
libelous  utterances  took  place  at  or 
near  the  office  of  the  justice  of  the 
peace.  It  is  also  apparent  from  the 
evidence  that  the  subject  of  conversa- 
tion was  in  relation  to  this  same 
matter,  that  it  was  pertinent  to  the 
charge  then  before  the  court,  or 
pending  in  the  case.  It  further  ap- 
pears that  Mr.  Burris  was  there  right- 
fully as  an  attorney  in  that  proceed- 
ing. Taking  the  utterances  which  are 
claimed  to  be  libelous,  and  giving  to 
them  their  most  extended  meaning 
connected  with  the  circumstances, 
they  do  not  appear  to  us  as  being  out- 
side of  his  privilege  as  an  attorney. 
The  evidence  distinctly  negatives  ex- 
press malice." 

In  Hoar  v.  Wood  (1841)  8  Met. 
(Mass.)  193,  the  court  considered  the 
privilege  of  a  prosecuting  witness  who 
conducted  a  criminal  proceeding  be- 


fore a  justice  of  the  peace  and  made 
a  defamatory  statement  concerning 
the  plaintiff  while  examining  him  as 
a  witness.  The  court  held  that  a 
prosecuting  witness,  under  such  cir- 
cumstances, was  entitled  to  the  same 
privilege  as  a  party  or  counsel  in 
other  judicial  proceedings,  and  de- 
fined the  extent  of  that  privilege  as 
follows:  "The  question  ...  in 
such  cases  is  not  whether  the  words 
spoken  are  true,  not  whether  they  are 
actionable  in  themselves,  but  whether 
they  were  spoken  in  the  course  of 
judicial  proceedings,  and  whether 
they  were  relevant  and  pertinent  to 
the  cause  or  subject  of  inquiry.  And 
in  determining  what  is  pertinent, 
much  latitude  must  be  allowed  to  the 
judgment  and  discretion  of  those 
who  are  intrusted  with  the  conduct  of 
a  cau^  in  court,  and  a  much  larger 
allowance  made  for  the  ardent  and  ex- 
cited feelings  with  which  a  party,  or 
counsel,  who  naturally  and  almost 
necessarily  identifies  himself  with  his 
client,  may  become  animated,  by  con- 
stantly regarding  one  side  only  of  an 
interesting  and  animated  controversy, 
in  which  the  dearest  rights  of  such 
party  may  become  involved.  And  if 
these  feelings  sometimes  manifest 
themselves  in  strong  invectives  or  ex- 
aggerated expressions,  beyond  what 
the  occasion  would  strictly  justify,  it 
is  to  be  recollected  that  this  is  said  to 
a  judge  who  hears  both  sides,  in  whose 
mind  the  exaggerated  statement  may 
be  at  once  controlled  and  met  by  evi- 
dence and  arguments  of  a  contrary 
tendency,  from  the  other  party,  and 
who,  from  the  impartiality  of  his 
position,  will  naturally  give  to  an 
exaggerated  assertion,  not  warranted 
by  the  occasion,  no  more  weight  than 
it  deserves.  Still,  this  privilege  must 
be  restrained  by  some  limit;  and  we 
consider  that  limit  to  be  this, — ^that 
a  party  or  counsel  shall  not  avail  him- 
self of  his  situation  to  gratify  private 
malice,  by  uttering  slanderous  ex- 
pressions either  against  a  party, 
witness,  or  third  person,  which  have 
no  relation  to  the  cause  or  subject- 
matter  of  the  inquiry.  Subject  to 
this  restriction,  it  is,  on  the  whole, 
for  the  public  interest,  and  best  cal- 
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cttlated  to  subserve  the  purposes  of 
jostice,  ta  allow  counsel  full  freedom 
of  speech  in  conducting  the  causes, 
and  advocating  and  sustaining  the 
rights  of  their  constituents ;  and  this 
freedom  of  discussion  ought  not  to 
be  impaired  by  numerous  and  refined 
distinctions." 

In  Davis  v.  McNees  (1847)  8 
Humph.  (Tenn.)  40,  it  appeared  that 
an  action  for  perjury  before  justices 
of  the  peace  terminated  in  favor  of 
the  accused,  because  the  alleged  per- 
jured statement  was  not  material  to 
the  issue.  On  being  informed  that  he 
would  have  to  pay  the  costs,  the  pros- 
ecutor stated  that  he  did  not  know 
how  he  could  be  compelled  to  do  that, 
that  the  plaintiff  had  sworn  falsely 
and  he  had  proved  it.  In  an  action 
for  slander  brought  by  the  plaintiff, 
the  question  whether  the  defamatory 
words  were  spoken  before  or  after  the 
judicial  proceeding  was  ended  was 
left  to  the  jury.  This  was  held  to  be 
error,  the  court  saying:  "It  must  be 
perceived  that  his  Honor  intended  to 
exclude  the  idea  that  anything  said 
after  the  judgement  in  the  original 
case  was  announced,  was  in  the  dis- 
cbarge of  the  o£Bcial  duties  of  the 
prosecutor,  and  consequently  that, 
for  such  words,  he  was  liable.  It  may 
be  very  true  that  the  judgment  had 
been  pronounced  when  the  words 
were  spoken,  but  it  does  not  follow 
that  they  were  actionable.  A  party  in 
any  cause  may  suggest  reasons  to 
the  court  for  the  reconsideration  of 
the  opinion  and  change  of  the  judg- 
ment,— and  much  more  may  he  be 
permitted  to  do  so  in  such  a  case  as 
the  one  under  consideration.  The  in- 
timation of  the  opinion  of  the  justices 
that  they  were  about  to  tax  him  with 
the  costs  was  the  first  notice  he  had 
that  a  case  against  himself*  existed  at 
all, — and  surely  he  was  at  liberty  to 
expostulate  against  the  contemplated 
decision,  and  to  urge  arguments 
wherefore  it  should  not  be  made. 
Whether  the  words  that  were  spoken, 
were  used  in  the  legitimate  defense  of 
himself  or  were  employed  maliciously, 
as  a  means  of  abuse  and  slander  of 
McNees,  should  have  been  left  to  the 
jury.    Bat  we  are  clearly  of  opinion 


that  the  prosecutor  in  the  case  had  a 
right  to  urge  arguments  respectfully 
and  legitimately,  wherefore  the  justi- 
ces should  not  tax  him  with  the 
costs." 

In  Mayo  v.  Sample  (1865)  18  Iowa, 
806,  a  mayor  as  ex  officio  head  of  a 
city  police  department  was  held,  in 
the  absence  of  express  malice,  not  to 
be  liable  for  accusing  the  plaintiff,  in 
the  presence  of  a  third  person,  of 
purchasing  stolen  goods  which  he 
knew  to  be  stolen.  The  court  said: 
"Bona  fide  efforts  made  by  public 
officers,  in  the  line  of  their  duty,  act- 
ing upon  information  received  from 
others,  and  without  malice,  with  a 
view  to  discover  offenders  or  obtain 
stolen  property,  are  justifiable  and 
proper.  And  a  charge  of  crime,  in 
connection  with  such  efforts,  where 
no  bad  motive  exists,  and  where  'the 
party  acted  in  good  faith,  and  took  no 
advantage  of  the  occasion  to  injure 
the  plaintiff's  character  or  standing,' 
by  a  malicious  attack,  is  not  regarded 
as  slanderous,  without  proof  of  malice 
in  fact." 

In  Dewe  v.  Waterbury  (1881)  6 
Can.  S.  G.  143,  it  was  held  that,  in  the 
absence  of  actual  malice,  a  postoffice 
inspector  was  not  liable  for  stating  to 
a  subordinate  that  he  had  accused  an 
employee  of  abstracting  letters  and 
had  discharged  him.  The  court  said : 
"I  think  the  law  is  very  clear  on  this 
subject.  It  is  for  the  judge  to  rule 
whether  the  occasion  creates  privi- 
lege. It  is  clear  that  defendant  was 
de  facto,  and  I  think  de  jure,  in  the 
discharge  of  a  public  duty,  and  the 
words  were  SDoken  while  in  the  dis- 
charge of  that  duty  and  in  reference 
thereto,  to  a  subordinate  officer 
having  a  corresponding  duty,  and 
therefore  were  privileged;  that  being 
so,  it  is  equally  clear  that  the  burden 
of  proof  was  on  the  plaintiff  to  show 
actual  malice." 

It  has  been  held  that  a  statement  by 
a  selectman  at  a  town  meeting,  that 
the  plaintiff  put  in  two  votes  at  an 
election,  was  not  actionable,  in  the 
absence  of  express  malice.  Bradley 
v.  Heath  (1831)  12  Pick,  (Mass.)  163, 
22  Am.  Dec.  418. 

But  the  fact  that  one  believes  that 
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he  is  in  the  performance  of  an  official 
duly  to  detect  a  crime  has  been  held 
to  b<t  insufficient  to  establish  a  privi- 
lege for  repeating  defamatory  rumors. 
Trafton  v.  Deschene  (1917)  44  N.  B. 
552,  36  D.  L.  R.  433,  wherein  the  court 
said:  "Constables  by  statute  are 
appointed  from  year  to  year,  and  the 
defendant  cannot  have  been  very 
much  impressed  by  the  importance  of 
his  position,  as,  by  the  evidence,  he 
did  not  perform  one  official  act  during 
the  time  he  was  a  constable,  and, 
while  his  appointment  was  made  in 
1918,  he  had  never  been  notified  of  re- 
appointment, nor  had  he  acted  in  the 
capacity  of  constable,  or  been  called 
upon  to  do  so.  But  had  the  defendant 
been  a  constable  duly  appointed  and 
acting,  he  could  not,  in  my  opinion, 
justify  his  course  in  this  case,  as  he 
was  not  authorized  by  law  to  investi- 
gate the  rumors,  and  he  was  not  act- 
ing ander  orders  from  a  justice  of 
the  peace  or  some  higher  authority. 
I  am  therefore  of  the  opinion  there 
was  a  misdirection  on  the  part  of  the 
learned  judge  to  the  jury  when  he 
told  that  as  a  matter  of  law,  Vhether 
the  defendant  was  not  in  fact  a 
constable  and  honestly  believed  he 
was  pursuing  his  duty  when  he  was 
making  inquiries,  then  whether  he 
was  a  constable  or  not  makes  no 
difference,  and  that,  if  believing  he 
was  a  constable  and  acting  in  what 
he  conceived  to  be  the  public  interest, 
in  the  discharge  of  his  duty  as  an 
officer  of  the  law,  he  went  around 
and  made  inquiries  of  the  people 
whom  he  thought  would  be  likely  to 
know  whether  the  rumors  were  true 
or  not,  with  a  view,  if  they  were  true, 
of  bringing  the  plaintiff  to  justice, 
and  if  he  did  it  in  a  discreet  and 
honest  way,  and  did  not  wantonly  and 
unnecessarily  promulgate,  repeat,  and 
publish  these  rumors  to  the  world, 
then  I  tell  you  as  a  matter  of  law,  the 
defendant   is   blameless,   he  did   no 


more  than  was  his  right  and  was  his 
duty.' " 

A  defamatory  statement  by  a  dis- 
trict attorney  engaged  in  the  prosecu- 
tion of  a  crime  has  been  held  not  to 
be  privileged  if  the  statement  is  imma- 
terial to  the  issue  in  the  case.  Car- 
penter V.  Ashley  (1906)  148  Cal.  422, 
83  Pac.  444,  7  Ann.  Cas.  601.  See  also 
Viosca  V.  Landfried  (1916)  140  La. 
609,  73  So.  698,  Ann.  Cas.  1918C, 
1193;  Hoar  v.  Wood  (1841)  3  Met. 
(Mass.)  193,  set  oat  supra  in  this  note. 
In  Carpenter  v.  Ashley  (CaL)  supra, 
it  appeared  that  the  defendant  as  dis- 
trict attorney  prosecuted  a  criminal 
action  against  a  client  of  the  plain- 
tiff. During  the  progress  of  the  trial 
the  plaintiff  accused  the  defendant  of 
going  beyond  the  legitimate  means  of 
conducting  the  prosecution,  where- 
upon the  defendant  charged  the  plain- 
tiff with  perjury  and  subornation  of 
perjury.  The  charge  did  not  appear 
to  be  in  any  way  material  or  pertinent 
to  the  case  which  was  being  tried.  The 
supreme  court  held  that  the  statement 
by  the  defendant  was  therefore  not 
privileged,  and  that,  since  the  facts 
were  not  disputed,  it  was  error  for 
the  lower  court  to  leave  the  question 
of  privilege  to  the  jury. 

In  Viosca  v.  Landfried  (La.) 
supra,  it  appeared  that  a  prose- 
cuting attorney  in  the  presence 
of  a  large  crowd  of  bystanders,  in- 
cluding court  officials,  accused  the 
plaintiff,  an  attorney  for  a  poor  negro, 
of  attempting  to  "bleed"  his  client  by 
demanding  $15  to  prosecute  an  appeal 
from  a  conviction  of  petty  larceny, 
when  the  plaintiff  knew  that  the 
conviction  could  not  be  reversed. 
It  was  held  that  since  the  state- 
ment was  not  made  in  the  coarse 
of  a  judicial  proceeding  it  was  not 
privileged! 

The  privilege  of  a  statement  by  a 
grand  juror  or  by  a  coroner  is  not  dis- 
cussed in  this  note.  W.  S.  R. 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

FREDERICK  H.  CLUM,  PMf.  in  Err. 

MUMgan  aupreme  Court  — March  80,  199 1, 
(—  Mich.  — ,  182  N.  W.  136.) 

Corp<Hation  — •  Blae  Sky  Laws  —  common-law  trust. 

1.  Shares  of  a  common-law  trust  are  within  the  operation  of  a  statute 
prescribing:  certain  conditions  for  the  sale  of  stock  of  any  corporation, 
company,  or  association. 

[See  note  on  this  question  beginning  on  page  262.] 

Indictment  —  amendment  at  trial  — 
date  of  offense. 

2.  It  is  not  error  to  permit  the 
amendment,  at  the  trial,  of  an  indict- 
ment charging:  the  sale  of  stock  with- 
ont  8  license,  on,  to  wit,  a  specified 
date,  80  as  to  charge  that  the  sales 
were  on  the  date  specified  and  divers 
other  days. 

[See  note  in  7  A.L.R.  1531.  1543.] 
Appeal  —  submission  of  question  to 

jury. 

3.  One  convicted  of  selling  stock 
without  complying  with  the  require- 
ments of  the  Blue  Sky  Law  cannot 


complain  that  the  court  submitted  to 
the  jury  the  question  whethe?  or  not 
he  was  a  dealer  within  the  meaning 
of  the  act,  upon  evidence  that  he  made 
continued  and  successive  sales  which, 
under  the  statute,  would  make  him  a 
dealer. 

Corporation  —  sale  of  stock  —  person 

acting  in  trust  capacity. 

4.  The  secretary  of  a  common-law 
trust  does  not,  in  disposing  of  its 
stock,  act  in  a  trust  capacity  created 
by  law  within  the  meaning  of  an  ex- 
ception of  sales  by  such  persons  from 
the  penalties  of  the  Blue  Sky  Law. 


Ebros  to  the  Recorder's  Court  of  the  City  of  Detroit  (Keidan,  J.)  to 
review  a  judgment  convicting  defendant  of  violating  the  Blue  Sky  Law. 
Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.    Grece    &    McDonald,    for 

plaintiff  in  error: 

The  amendment  of  the  information 
should  not  have  been  allowed. 

Byrnes  v.  People,  37  Mich.  516; 
Bickford  v.  People,  89  Mich.  209;  Peo- 
ple T.  Behee,  90  Mich.  356,  51  N.  W. 
515;  People  v.  Vogt,  156  Mich.  594, 121 
N.  W.  293. 

Defendant  and  his  associates  were 
proceeding,  as  they  believed,  in  a  legal 
manner. 

Smith  V.  Anderson,  L.  R.  15  Ch.  Div. 
247,  60  L.  J.  Ch.  N.  S.  89,  48  L.  T.  N.  S. 
336,  29  Week.  Rep.  22;  Elliot  v.  Free- 
man, 220  U.  S.  178,  55  L.  ed.  424,  81 
Sap.  Ct  Rep.  860;  Geer  v.  Morton,  159 
Mass.  259,  34  N.  E.  269;  Howe  v. 
Morse,  174  Mass.  491,  55  N.  E.  218; 
Wemyss  v.  White,  159  Mass.  484,  84 
N.  E.  718;  Hussey  v.  Arnold,  185  Mass. 
202,  70  N.  E.  87 ;  Reichert  v.  Missouri 
k  I.  Coal  Co.  231  III.  238,  121  Am.  St 
Bq>.  307,  88  N.  E.  166;  Harwood  v. 


Tracy,  118  Mo.  681,  24  S.  W.  214;  Lake 
V.  Brown,  116  111.  83,  4  N.  E.  773;  Shaw 
V.  Paine,  12  Allen,  298;  People  ex  rel. 
Darrow  v.  Coleman,  119  N.  Y.  187,  7 
L.R.A.  407,  23  N.  E.  488;  Anthony  v. 
Caswell,  15  R.  I.  159,  1  Atl.  290;  Wil- 
liams V.  Boston,  208  Mass.  497,  94  N. 
E.  808;  Roby  v.  Smith,  131  Ind.  342, 15 
L.R,A.  792,  31  Am.  St  Rep.  439,  80  N. 
E.  1098;  Farmers  Loan  &  T.  Co.  v. 
Chicago  db  A.  R.  Co.  27  Fed.  146;  Shirk 
V.  La  Fayette,  52  Fed.  857. 

Messrs.  Alexander  J.  Groesbeck,  At- 
torney General,  Matthew  H.  Bishop, 
and  Collins  B.  Scott,  for  defendant  in 
error: 

The  prosecutor  was  wholly  within 
his  rights  in  making  the  amendment 
at  the  beginning  of  the  trial  and  be- 
fore any  testimony  was  taken. 

22  Cyc.  451;  14  R.  C.  L.  180;  Keator 
V.  People,  32  Mich.  484;  Turner  v.  Peo- 
ple, 38  Mich.  863;  People  v.  Nichols, 
159  Mich.  367,  124  N.  W.  26. 
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Clark,  J.,  delivered  the  opinion  of 
the  court: 

Respondent  has  appealed  from  a 
conviction  in  recorder's  court  at  De- 
troit, Wajme  county,  for  a  violation 
of  Act  No.  46,  Session  Laws  of  1915 
(chapter  230,  Comp.  Laws  of  1915) , 
known  as  the  Blue  Sky  Law.  The 
information  charsred:  That  re- 
spondent, with  another,  "heretofore, 
to  wit,  on  the  31st  day  of  May,  A.  D. 
1920,  at  the  city  of  Detroit,  in  the 
county  aforesaid,  was  then  and 
there  a  dealer  within  the  meaning:  of 
Act  No.  46  of  the  Public  Acts  of  the 
state  of  Michigan  for  the  year  1915, 
and  did  then  and  there  offer  for 
sale  to  Richard  C.  O'Donnell  and 
Annie  M.  Clark  and  to  divers  other 
persons  the  stocks  of  a  certain  com- 
pany known  and  designated  as  the 
National  Business  Men's  Protective 
Association  of  Detroit,  said  com- 
pany being  then  and  there  an  invest- 
ment company  within  the  meaning 
of  Act  No.  46  of  the  Public  Acts  of 
the  state  of  Michigan  for  the  year 
1915,  and  then  and  there  selling,  ne- 
gotiating for  the  sale  of  its  stock  by 
itself  and  through  others." 

The  information  then  negatived 
the  exceptions  contained  in  §  3  of 
the  act.  It  recited  that  there  had 
not  been  a  filing  with  Michigan  Se- 
curities Commission  of  the  state- 
ments, plans,  prospectus,  proposed 
advertising,  copy  of  articles  of  in- 
corporation, constitution  and  In- 
laws, or  other  papers  pertaining  to 
the  organization,  as  required  by  the 
act;  and  it  continued:  "And  it,  the 
said  investment  company,  not  hav- 
ing paid  any  filing  fee  whatsoever, 
and  the  said  Frederick  H.  Clum  and 
John  O.  Carter  offering  said  stocks 
as  aforesaid  of  the  said  National 
Business  Men's  Protective  Associa- 
tion of  Detroit,  in  the  course  of  con- 
tinued successive  transactions  of  a 
similar  nature,  and  not  being  then 
and  there  the  issuer  of  said  stocks, 
and  they,  the  said  Frederick  H. 
Clum  and  the  said  John  O.  Carter, 
then  and  there  offering  said  stock 
for  sple  in  quantities  less  than  the 
entire  issue  thereof,  and  not  having 
made  application  to  the  said  Michi- 


gan Securities  Commission  for  a 
certificate  of  approval  of  the  said 
stocks,  and  such  application  not  hav- 
ing been  made  by  any  other  dealer 
or  dealers  whatsoever,  or  by  any 
other  persons,  and  said  Michigan 
Securities  Commission  not  having 
approved  the  sale  of  such  securities, 
the  stock  of  said  National  Business 
Men's  Protective  Association  of  De- 
troit, and  not  having  issued  a  cer- 
tificate of  such  approval,  in  accord- 
ance with  the  provisions  of  Act  No. 
46  of  the  Public  Acts  of  the  state  of 
Michigan  for  the  year  1915,  con- 
trary to  the  form  of  the  statute  in 
such    case    made    and    provided. 

At  the  opening  of  the  trial  the 
prosecution  was  permitted,  counsel 
for  respondent  objecting,  to  amend 
the  information  to  read,  "on  the 
31st  day  of  May  and  divers  other 
days  and  dates." 

The  certificates  for  preferred 
stock  issued  to  said  persons,  names 
and  dates  omitted,  were  in  this 
form: 

Organized  Under  the  Common  Law. 

Number .     Shares. 

National  Business  Men's  Protec- 
tive Association. 

Preferred  Shares,  $25,000.  Com- 
mon Shares,  7,500  Without  Par 
Value. 

Capital      Shares. 

This  certifies  that is  the 

holder  of shares  of  the  par 

value  of  $10  each  in  the  preferred 
capital  stock  of  the  National  Busi- 
ness Men's  Protective  Association, 
fully  paid  and  nonassessable,  sub- 
ject to  declaration  of  trust  in  favor 
of  said  association,  dated  May  7, 
1919,  and  recorded  with  register  of 
deeds  in  Wayne  county,  Michigan, 
No.  471,840,  and  transferable  only 
on  the  books  of  the  association  by 
holder  hereof  in  person  or  by  at- 
torney upon  surrender  of  this  cer- 
tificate properly  indorsed. 

The  holder  of  this  preferred- 
share  certificate  shall  be  entitled  to 
receive  cumulative,  semiannually 
paid  dividends  at  the  rate  of  7  per 
cent  per  annum,  and  no  mor^  and. 
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in  event  of  liquidation  of  the  associ- 
ation, shall  be  entitled!  to  be  paid  in 
full  both  the  par  amount  of  their 
shares  and  the  unpaid  dividends  ac- 
crued thereon,  before  any  amount 
shall  be  paid  to  the  holder  of  the 
common  shares. 

Witness  the  seal  of  the  associa- 
tion and  the  signatures  of  its  duly 
authorized  officers  this day 


of 


A.  D.  1919. 


[Signed]  J.  0.  Carter,  President. 
[Signed]  F.  H.  Clum,  Secretary. 
Shares  $10  each. 

The  certificates  for  conunon  stock 
issued  to  said  persons,  names  and 
dates  omitted,  were  in  this  form: 

Organized  Under  the  Common  Law. 

Number .     Shares. 

National  Business  Men's  Protec- 
tive Association. 

Preferred  Shares,  $25,000.  Com- 
mon Shares,  7,500,  Without  Par 
Value. 

Capital  Shares  10,000. 

This  certifies  that is  the 

holder  of shares  of  the  cap- 
ital stock  of  National  Business 
Men's  Protective  Association,  sub- 
ject to  declaration  of  trust  in  favor 
of  said  association,  dated  May  7, 
A.  D.  1919,  and  recorded  with  regis- 
ter of  deeds,  Wayne  county,  Michi- 
gan, No.  471,840,  and  transferable 
only  on  the  books  of  the  association 
by  holder  hereof  in  person  or  by  at- 
torney, upon  surrender  of  this  cer- 
tificate properly  indorsed. 

In  witness  whereof  tiie  said  asso- 
ciation has  caused  this  certificate  to 
be  signed  by  its  duly  authorized  of- 
ficers and  to  be  sealed  with  the  seal 

of  the  association  this day 

of  — ,  A.  D.  1919. 

[Signed]  J.  0.  Carter,  President. 

[Signed]  F.  H.  Clum,  Secretary. 

The  purpose  of  the  association 
was  said  to  be  the  collection,  for  a 
consideration,  of  "slowpay"  ac- 
counts of  business  men,  members 
of  the  association,  who  were  to  pay 
to  the  association  a  membership 
fee. 

Several  reasons  for  setting  aside 
the  conviction  are  urged: 


(1)  That  Act  369,  Session  Laws 
of  1919,  relating  to  municipal 
courts,  is  invalid.  This  question 
as  here  raised  was  disposed  of  in 
the  case  of  Gildemeister  v.  Lindsay, 
212  Mich.  299,  180  N.  W.  633. 

(2)  That  the  court  erred  in  per- 
mitting the  amendment  of  tiie 
information.  Time  is  not  the  es- 
sence of  the  offense.  The  informa- 
tion charged  an  offense  under  the 
statute.  The  several  transactions 
might  all  have  occurred  on  May  31st. 
The  amendment  under  '!^hich  the 
prosecution  showed  the  transac- 
tions of  May  31st, 

June  2d,  and  June  S?iS*dm*en*r.t 
10th  with  Richard  *'*?irf  •*•  •' 
C.  O'Donnell  and 
Annie  M.  Clark,  was  properly  al- 
lowed. See  Comp.  Laws  1915,  §§ 
15,746-15,749;  People  v.  Hoffman, 
142  Mich.  542,  105  N.  W.  838; 
People  v.  Nichols,  159  Mich.  355, 
124  N.  W.  25;  People  v.  Hamilton, 
76  Mich.  212,  42  N.  W.  1131 ;  Cole 
V.  People,  37  Mich.  544.  And  there 
is  no  claim  that  the  amendment  ne- 
cessitated a  continuance  to  enable 
the  respondent  to  go  to  trial  safely. 
See  People  v.  Perriman,  72  Mich. 
184,  40  N.  W.  425. 

(3)  That  the  association  was  not 
incorporated  under  the  laws  of  this 
or  any  other  state,  but  was  organ- 
ized under  the  common  law,  having 
a  declaration  of  trust  in  favor  of 
the  association  recorded  in  the  of- 
fice of  the  register  of  deeds  of  the 
county,  and  the  so-called  stock  was 
not,  therefore,  stock  within  the 
meaning  of  the  act.  The  sections 
of  the  act  here  important  are: 

"Sec.  2.  Every  person,  corpora- 
tion, copartnership,  company,  or 
association  (except  those  exempt 
under  the  provisions  of  this  act) 
organized,  or  which  shall  here- 
after be  organized  in  this  state, 
whether  incorporated  or  unincorpo- 
rated, which  shall  either  himself, 
themselves  or  itself,  or  by  or 
through  others,  sell  or  negotiate  for 
the  sale  of  any  stocks,  bonds  or 
other  securities  issued  by  him, 
them  or  it  within  the  state  of 
Michigan,  shall  be  known  for  the 
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purposes  of  this  act  as  a  domestic 
investment  company.  Every  such 
person,  corporation,  copartnership 
or  association  resident  of  or  organ- 
ized in  any  other  state,  territory 
or  government,  shall  be  knoMnn  for 
the  purposes  of  this  act  as  a  foreign 
investment  company." 

"Sec.  10.  Any  person,  firm,  co- 
partnership, corporation  or  asso- 
ciation whether  domestic  or  foreign, 
not  tiie  issuer,  who  shall  in  this  state 
sell  or  offer  for  sale  any  of  the 
stocks,  bonds  or  other  securities 
issued  by  any  foreign  or  domestic 
investment  company,  except  the 
securities  specifically  exempted  in 
this  act,  or  who  shall  by  advertise- 
ment or  otherwise  profess  to  engage 
in  the  business  of  selling  or  offering 
for  sale  such  securities,  shall  be 
deemed  to  be  a  'dealer*  in  such  securi- 
ties within  t^e  meaning  of  this  act, 
and  no  dealer  within  the  meaning  of 
this  act  shall  sell  or  offer  for  sale 
any  such  securities  or  profess  the 
business  of  selling  or  offering  for 
sale  such  securities  unless  and  until 
he  shall  have  filed  a  list  of  the  same 
in  the  office  of  the  Michigan  Securi- 
ties Commission  as  in  this  act  pro- 
vided. The  term  'dealer*  shall  not 
include  an  owner  not  issuer,  of  such 
securities  so  owned  by  him  when 
such  sale  is  not  made  in  the  course 
of  continued  and  successive  trans- 
actions of  a  similar  nature,  nor  one 
who  in  a  trust  capacity  created  by 
law  lawfully  sells  any  securities 
embraced  within  such  trust." 

The  association  was  an  invest- 
ment company  within  the  meaning 
of  §  2.  The  respondent  was  not  an 
issuer  of  stock.     The  association 


was  l^e  issuer.     The  shares  into 
which  the  capital  of  this  association 
was  divided,  and  for  which  certifi- 
cates were  issued  as  stated,  were 
stock     within     the 
meaning  of  the  act,  ^^^i^l^V^^ 
the  selling  and  offer-  f  J^J*""-'**' 
ing     for     sale     of 
which  were  forbidden  except  as  pro- 
vided by  the  act. 

There  was  evidence  connecting 
respondent,  as  stated,  with  sales 
"made  in  the  course  of  continued 
and  successive  transactions  of  a  simi- 
lar nature."  Whether  he  was  a 
dealer  within  the  meaning  of  the 
section  quoted  was  Ap»«ai-«iib- 
treated  by  the  court  miuionot 
as  a  question  of  «"""»» *•  *-^- 
fact,  and  submitted  to  the  jury. 
Of  this  respondent  may  not  com- 
plain. See  Edward  v.  loor,  205 
Mich,  at  page  622,  infra,  172  N.  W. 
620. 

There  is  no  exception  in  favor  of 
respondent  in  the  concluding  clause 
of  §  10.    He  was  not 
acting    in    a    trust  Sj^XtJS*! 
capacity  "created  by  frat*  wmK  *" 
law."     Other  ques- 
tions discussed  briefly  by  counsel 
have  been  considered.    We  find  Ho 
reversible   error.     The   conviction 
and  judgment  are  affirmed. 

The  late  Justice  Brooke  took  no 
part  in  this  decision. 


NOTE. 

The  validity,  interpretation,  and  ef- 
fect of  Blue  Sky  Laws  are  the  subject 
of  the  annotation  following  Eowakd 
v.  loOR,  post,  262, 


WILLIAM  S.  EDWARD,  Plff.  in  Err., 

V. 

WALTER  lOOR  et  al. 

MtoMgan  Supreme  Court -"Mav  20,  1919^ 

(205  Mich.  617,  172  N.  W.  620.) 

Corporation  —  sale  by  owner  of  shares  of  stock  —  validity. 

1.  A  sale,  by  an  owner,  of  a  few  shares  of  his  own  stock,  does  not  iwpiiTtt 
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consent  of  the  corporation  commission,  where  the  statute  provides  that 
the  term  "dealer"  to  whom  the  statute  is  made  applicable  shall  not  include 
an  owner  not  issuer  of  the  securities,  when  such  sale  is  not  made  in  the 
course  of  continued  and  successive  transactions  of  a  similar  nature. 
[See  note  on  this  question  beginning  on  page  262.] 


—  foreign — doing  bnsinesB  and  sell- 
ing stock  —  compliance  with  stat- 
ute. 

2.  Only  the  statute  applicable  to  the 
transaction  in  which  a  foreign  cor- 
poration desires  to  engage  need  be 
complied  with,  where  one  statute  re- 
quires consent  of  the  corporation  com- 
mission to  enable  a  foreign  corpora- 
tion to  sell  its  stock  in  the  state,  and 
another  requires  compliance  with  cer- 
tain requirements  to  be  entitled  to  do 
bosiness  in  the  state. 

— achange  of  stock  as  sale. 

3.  The  exchange  by  a  holding  cor- 
poration of  its  stock  for  the  stock  of 
the  corporation  which  it  is  organized 
to  take  over,  with  the  holders  of  such 
stock,  is  a  sale  within  the  meaning  of 
a  statute  requiring  foreign  corpora- 
tions to  secure  the  consent  of  the  cor- 
poration commission  before  selling 
their  stock  within  the  state. 
Rescission  —  sale  of  stock  without 

anthMrity  —  in  pari  delicto. 

4.  One  having  a  single  transaction 
in  exchanging  corporate  stock  owned 
by  him  with  a  foreign  corporation 
which  has  not  obtained  the  consent 
of  the  corporation  commission  to  sell 
its  stock  within  the  state,  and  is  not 
therefore  entitled  to  do  so,  is  not,  in 
case  he  acted  under  the  bona  fide  be- 
lief that  the  corporation  was  so  au- 
thorized, in  pari  delicto,  so  as  to  be 
prevented  from  rescinding  the  con- 
tract. 

—  purchase  of  stock  from  foreign  cor- 
poration not  authorized  to  sell. 

5.  One  exchanging  corporate  stock 
with  a  foreign  corporation  which  has 
not  obtained  the  consent  of  the  cor- 
poration commission  to  sell  its  stock 
within  the  state,  and  its  transactions 
are  therefore  forbidden  by  the  statute 
under  penalty,  may  rescind  the  trans- 
action and  recover  the  stock  delivered 
by  him. 


Estoppel — pnrchase  of  stock  of  for- 
eign corporation  —  executing  proxy. 

6.  One  who  has  purchased  stock  of 
a  foreign  corporation  not  authorized 
to  sell  its  stock  in  the  state  is  not 
estopped  from  rescinding  the  purchase 
by  executing  a  proxy  for  representa- 
tion at  an  annual  meeting  of  the  cor- 
poration. 

Action  —  form  —  to  recover  consid- 
eration paid  for  stock. 

7.  An  action  at  law  may  be  main- 
tained to  recover  the  consideration 
paid  for  stock  sold  by  a  foreign  cor- 
poration without  authority,  after  the 
purchaser  has  rescinded  the  contract 
and  tendered  the  stock  received. 

Rescission  —  effect  of  mistake  in  form 
of  demand. 

8.  That  one  who  exchanged  corpo- 
rate stock  for  stock  illegally  sold  in 
the  state  by  a  foreign  corporation,  de- 
manded the  value  of  the  stock  with 
which  he  parted  upon  rescission  of  the 
contract,  instead  of  a  mere  return  of 
his  stock,  will  not  defeat  his  action 
to  recover  the  consideration,  if  the 
refusal  was  based  not  on  the  form  of 
the  demand,  but  upon  denial  of  the 
right  to  rescind. 

Joint  debtors  —  participants  in  illegal 
transaction  —  exoneration  of  in- 
dividual. 

9.  The  court  cannot  say  as  matter 
of  law  that,  where  several  corpora- 
tions are  engaged  in  consummating  an 
illegal  transaction  in  forming  a  hold- 
ing corporation  for  others  and  dispos- 
ing of  its  stock  in  the  state  without 
the  requisite  authority,  some  of  them 
should  be  exonerated  from  liability  to 
return  the  consideration  paid  by  pur- 
chasers of  the  stock  who  have  re- 
scinded the  transaction  and  tendered 
back  what  was  received  by  them. 


£kror  to  the  Circuit  Court  for  Kent  County  (McDonald,  J.)  to  review 
8  judgment  in  favor  of  defendants  in  an  action  brought  to  recover  an 
amount  alleged  to  have  been  paid  for  stock  in  two  of  the  defendant  cor- 
porations, and  also  for  alleged  fraud  and  conspiracy  of  defendants.  Re- 
tried. 

16  A.L.E.— 17. 
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Statement  by  Fellows,  J. : 
Plaintiff  is  a  resident  of  Sault 
Ste.  Marie,  and  defendants  have  a 
common  office  in  the  city  of  Grand 
Rapids.  Defendant  United  Vending 
Company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Ari- 
zona. It  had  been  authorized  to  sell 
its  stock  "in  this  state  by  the  Mich- 
igan Securities  Commission  pursu- 
ant to  the  provisions  of  Act  46,  Pub- 
lic Acts  1915,  hereafter  called  the 
Commission  Act,  but  had  not  com- 
plied with  the  provisions  of  Act  206, 
Public  Acts  1901,  as  amended  by 
Act  310,  Public  Acts  1907,  hereafter 
called  the  Foreign  Corporation  Act. 
Defendant  National  Piano  Manu- 
facturing Company  of  Illinois,  here- 
after called  the  Illinois  Piano  Com- 
pany, had  complied  with  the  Foreign 
Corporation  Act,  but  had  not  com- 
plied with  the  Commission  Act. 
Defendant  National  Piano  Manu- 
facturing Company  of  Arizona, 
hereafter  called  the  Arizona  Piano 
Company,  had  complied  with  neither 
act.  Defendant  Michigan  Securities 
Corporation  is  a  Michigan  corpora- 
tion, and  it  seems  has  been  licensed 
as  a  dealer  under  the  provisions  of 
the  Commission  Act.  The  status  of 
the  Sparta  Manufacturing  Company 
and  of  the  National  Automatic  Mu- 
sic Company,  both  of  which  are 
mentioned  in  the  record,  but  neither 
of  which  is  made  defendant,  does 
not  clearly  appear,  nor  is  it  impor- 
tant. The  companies  seem  to  pos- 
sess interlocking  directorates,  and 
defendant  loor  is  president  or  secre- 
tary of  some,  if  not  all,  of  them, 
and  appears  to  be  the  dominant 
factor  in  them  all. 

Plaintiff  purchased  through  the 
Michigan  Securities  Corporation  500 
shares  of  stock  of  the  United 
Vending  Company,  paying  therefor 
$5,000  in  cash.  He  also  purchased 
from  defendant  loor  twenty-seven 
shares  of  stock  in  the  Illinois  Piano 
Company,  paying  therefor  $6,750  in 
cash.  Both  of  these  stocks  paid 
dividends,  and  there  is  no  evidence 
tending  to  show  that  they  were  not 
worth  what  he  paid  for  them.  It 
should  also  be  stated  that  Sarah 


Tyndall  purchased  stock  of  the 
United  Vending  Company  to  the 
amount  of  $450  and  plaintiff's  son 
to  the  amount  of  $225. 

Some  time  after  the  purchase  of 
these  stocks  by  plaintiff,  the  direc- 
tors of  the  United  Vending  Com- 
pany, the  Sparta  Manufacturing 
Company,  and  the  Illinois  Piano 
Company  conceived  the  organiza- 
tion of  the  Arizona  Piano  Company 
to  take  over,  the  stock  of  these  com- 
panies, issuing  stock  in  the  new  com- 
pany in  payment  therefor.  Plain- 
tiff and  other  stockholders  seem  to 
have  been  informed  of  this  plan. 
After  correspondence,  some  of  which 
was  with  the  Michigan  Securities 
Corporation,  in  which  the  advan- 
tages of  carrying  out  such  plan  were 
impressed  on  plaintiff,  he  acquiesced 
in  this  transaction,  sent  his  old  stock 
to  defendant  Michigan  Securities 
Corporation,  and  received  stock  in 
the  new  Arizona  Piano  Company. 
Mrs.  Tyndall  and  plaintiff's  son  did 
the  same. 

Prior  to  the  bringing  of  this  ac- 
tion, Mrs.  Tyndall  and  plaintiff's  son 
assigned  their  stock  in  the  Arizona 
Piano  Company  in  blank,  and  de- 
livered it  to  plaintiff,  who  paid  them 
the  amount  they  had  invested. 
There  is  testimony  in  the  case  that 
all  the  stock  was  tendered  back  be- 
fore suit  was  brought  by  a  repre- 
sentative of  plaintiff's  counsel,  the 
tender  being  made  to  defendant 
loor,  and  there  is  testimony  that  in 
declining  the  tender  he  told  the  rep- 
resentative making  it  to  "tell  them 
to  go  to  hell;"  there  is  testimony 
that  the  representative  demanded 
$12,425,  the  amount  invested  in  the 
original  stocks;  and  there  is  testi- 
mony that  neither  the  original 
stocks  nor  their  value  were  ever  de- 
livered or  paid  to  plaintiff.  To  re- 
view a  judgment  for  defendants 
upon  a  directed  verdict  this  writ  of 
error  issued. 

Messrs.  C.  G.  Turner  and  Ellis  & 
Ellis  for  plaintiff  in  error. 

Messrs.  Hatch,  McAllister,  &  Ray- 
mond for  defendant  in  error  National 
Piano  Company. 
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Messrs.  Joseph  Renihan  and  Charles 

A.  Watt,  also  for  defendants  in  error: 
If  all  of  the  parties  were  acting  in 

(ood  faith  in  bringing  about  this  con- 
solidation and  plaintiff  assented  there- 
to, and  it  turned  out  that  the  proceed- 
ings to  bring  about  the  consolidation 
were  void,  the  plaintiff's  only  remedy 
would  be  in  equity  to  restrain  such 
consolidation  and  to  set  aside  the  pro- 
ceedings. 
Hays  V.  Ottawa,  0.  &  F.  R.  Valley 

B.  Co.  61  111.  422;  Central  PI.  Road 
Co.  V.  Clemens,  16  Mo.  360;  Ottawa, 
0.  ft  F.  R.  Valley  R.  Co.  v.  Black,  79 
111.  262;  Mississippi,  0.  &  R.  River  R. 
Co.  V.  Cross,  20  Ark.  452;  Danbury  & 
N.  B.  Co.  V.  Wilson,  22  Conn.  435;  In- 
ternational &  G.  N.  R.  Co.  V.  Bremond, 
68  Tex.  117;  Marcoux  v.  Reardon,  203 
Mich.  525,  169  N.  W.  893, 

The  charge  of  fraud  on  the  part  of 

defendants  was  unsupported  by  the 

evidence. 

Brown  v.  Weeks,  195  Mich.  38,  161 

i     N.  W.  945;   Kimble  v.   Gillard,   177 

!      Mich.  250,  143  N.  W-  79;  Hastings  In- 

j     dnstrial  Co.  v.  Moran,  143  Mich.  679, 

i     107  N.  W.  706;  Kuennan  v.  United 

;     States  Fidelity  &  G.  Co.  159  Mich.  123, 

123  N.  W.  799. 

Fellows,  J.,  delivered  the  opinion 
of  the  court: 

Li  disposing  of  the  case  the  fol- 
lowing questions  will  be  considered : 

(1)  Is  a  foreign,  corporation  re- 
quired to  comply  with  both  the  For- 
eign Corporation  Act  and  the  Com- 
mission Act  before  offering  its  stock 
for  sale  in  this  state? 

(2)  Did  the  sale  to  plaintiff  by 
the  defendant  loor  of  the  twenty- 
seven  shares  of  stock  in  the  Illinois 
Piano  Company  offend  the  Commis- 
sion Act? 

(3)  Did  the  exchange  of  the  Ari- 
zona Piano  Company  stock  for  the 
stock  of  the  other  companies  con- 
stitute a  sale  within  the  meaning  of 
the  Commission  Act? 

(4)  If  so,  may  the  plaintiff  re- 
scind the  sale  and  recover  the  con- 
sideration paid? 

(5)  Estoppel. 

(6)  Other  questions. 

1.  Under  the  provisions  of  the 
Foreign  Corporation  Act  (2  Comp. 
Laws  1915,  §§  9063  et  seq.),  a  for- 
eign corporation  is  required  to  com- 
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ply  with  its  provisions  in  order  to 
"carry  on  its  business  in  this  state." 
Under  the  provisions  of  the  Com- 
mission Act  (3  Comp.  Laws  1915,  §§^ 
11,945  et  seq.),  a  foreign  corpora- 
tion, for  the  purposes  of  the  act,  is 
known  as  a  "foreign  investment 
company,"  and  before  selling,  offer- 
ing for  sale,  taking  subscriptions 
for,  or  negotiating  for,  the  sale  in 
any  manner  of  its  stocks  or  securi- 
ties in  this  state,  such  foreign  cor- 
poration must  secure  permission 
from  the  Michigan  Securities  Com- 
mission. Compliance  with  the  Cor- 
poration Act  permits  a  foreign 
corporation  to  "carry  on  its  busi- 
ness," the  business  for  which  it  is 
organized  in  the  state;  compliance 
with'  the  Commission  Act  permits  it 
to  sell  its  stock  and  other  securities. 
One  is  hot  in  any  way  dependent  up- 
on the  other.  One  foreign  corpo- 
ration may  desire  to  carry  on  its- 
business  in  the  state,  but  may  not 
desire  to  sell  stock ;  another  may  de- 
sire to  sell  stock,  but  may  not  desire 
to  carry  on  its  business  in  the  state. 
If  a  foreign  corporation  desires  to 
cairy  on  its  business  and  also  sell 
its  stock  in  the  state,  it  is  obvious 
that  it  must  comply  with  both  acts. 
It  is  equally  obvious 
that  if  it  desires  to  ?„"/Xn'^o'ir. 
do  but  one  of  these  ?-riiS;":toS2- 

tnmgS,      it      IS      re-  oomplUne^  wi«h 

quired    to    comply  •♦•*'•*•• 
only  with  the  provisions  of  the  ap- 
propriate act. 

2.  The  record  discloses  that  de- 
fendant loor  was  the  owner  of  100 
shares  of  stock  of  the  Illinois  Piano 
Company,  He  sold  twenty-seven  of 
these  shares,  to  the  plaintiff.  He 
sold  no  other  shares  of  stock  of  this 
company.  Section  10  of  the  Com- 
mission Act  (3  Comp.  Laws  1915, 
§  11,954)  defines  the  term  "dealer," 
and  so  far  as  important  here  pro- 
vides :  "The  term  'dealer'  shall  not 
include  an  owner  not  issuer  of  such, 
securities  so  owned  by  him,  when 
such  sale  is  not  made  in  the  course 
of  continued  and  successive  transac- 
tions of  a  similar  nature." 

This  provision  was  thought  im- 
portant by  the  framers  of  this  act 
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to  remove  the  question  of  unconsti- 
tutional taint,  and  preserve  the  con- 
stitutional right  of  the  individual 
to  sell  his  own  stock,  but,  by  pro- 
hibiting "continued  and  successive 
transactions  of  a  similar  nature," 
prevented  the  abuse  of  that  right 
and  its  exercise  in  a  manner 
contrary  to  the  spirit  of  the  act. 
— .iebro^„„    Mr    loor  had  the 

of  Bharea  of  right     tO      Sell     thlS 

.toci.-v.iidity.  ^^^^y.  ^  plaintiff. 
He  did  not,  by  continued  and  suc- 
cessive transactions  of  a  similar  na- 
ture, become  a  dealer.  He  was  act- 
ing within  his  constitutional  rights, 
and  by  this  sale  to  plaintiff  did  not 
violate  the  act.  No  liability  can  be 
predicated  on  this  transaction. 

3.  The  plan  contemplated  by  these 
defendants  provided  for  the  organ- 
ization of  a  corporation  under  the 
Jaws  of  Arizona  to  take  over  and 
hold  the  stock  in  the  other  compa- 
nies, giving  its  own  stock  in  varying 
proportions  in  exchange  therefor. 
It  was  to  be  largely  a  holding  cor- 
poration. Did  the  exchange  of  its 
stock  for  that  of  the  other  compa- 
nies constitute  a  sale  within  the 
meaning  of  the  Commission  Act? 
This  court  has  defined  a  sale  as  fol- 
lows: "A  sale  is  a  parting  with 
one's  interest  in  a  thing  for  a 
valuable  consideration."  Western 
Massachusetts  Ins.  Co.  v.  Riker,  10 
Mich.  279,  "But  every  transfer  of 
property  for  an  equivalent  is  prac- 
tically and  essentially  a  sale,  and  the 
deed  of  bargain  and  sale  is  almost 
universally  used  to  convey  land  so 
transferred.  Money's  worth  is  a 
valuable  consideration,  as  much  as 
money  itself."  Huff  v.  Hall,  56 
Mich.  456,  23  N.  W.  88.  Bouvier 
defines  a  sale  as:  "An  agreement 
whereby  the  seller  transfers  the 
property  in  goods  to  the  buyer  for 
a  consideration  called  the  price."  3 
Bouvier's  Law  Diet.  2983. 

This  definition  has  been  adopted 
by  the  legislature  of  this  state  in 
the  Uniform  Sales  Act  (Act  100, 
Public  Acts  1913,  Comp.  Laws 
1915,  §§  11,832  etseq.). 

We  must  assume  that  the  legisla- 
ture had  in  mind  this  well-under- 


stood meaning  of  the  word  "sale" 
when    the    Commission    Act    was 
passed.     If  the  act  is  not  so  con- 
strued, as  was  suggested  upon  the 
argument,  one  may  exchange  worth- 
less stock  for  government  bonds  and 
escape  with  impunity.    We  are  im- 
pressed   that    when    the    Arizona 
Piano  Company  ex- 
changed   its    stock  nSSk'13*2a** 
for   that   of   other 
companies  it  was  a  sale  of  its  stock 
within  the  meaning  of  the  Commis- 
sion Act. 

4.  Section  14  of  the  Commission 
Act  (3  Comp.  Laws  1915,  §  11,958) 
provides  in  part  as  follows:  "It 
shall  be  unlawful  for  any  invest- 
ment company  or  dealer,  or  repre- 
sentative thereof,  either  directly  or 
indirectly,  to  sell  or  cause  to  be  sold, 
offer  for  sale,  take  subscriptions  for, 
or  negotiate  for  the  sale  in  any  man- 
ner whatever  in  this  state,  any 
stocks,  bonds,  or  other  securities 
(except  as  expressly  exempted  here- 
in), unless  and  until  said  commis- 
sion has  approved  thereof  and  is- 
sued its  certificate  in  accordance 
with  the  provisions   of  this  act." 

Section  23  of  the  act  (3  Comp. 
Laws  1915,  §  11,967)  provides: 
"Any  person  or  persons  who  shall 
violate  any  of  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction 
thereof  shall  be  fined  not  more  than 
$1,000,  or  shall  be  imprisoned  in  the 
county  jail  for  not  more  than  one 
year,  or  both  such  fine  and  imprison- 
ment in  the  discretion  of  the  court." 

It  is  admitted  that  the  Arizona 
Piano  Company  had  not,  at  the  time 
of  this  transaction,  been  authorized 
by  the  Michigan  Securities  Commis- 
sion to  sell  its  stock  in  Michigan. 
Under  the  provisions  of  the  Com- 
mission Act  it  was  a  foreign  invest- 
ment company.  It  could  not  law- 
fully sell  its  stock  without  being 
authorized  so  to  do  by  the  commis- 
sion. Under  the  evidence  in  the  case 
it  was  selling  its  stock,  not  only  to 
plaintiff,  but  also  to  many  others. 
It  was  engaged  in  the  business  of 
disposing  of  its  stock  by  continued 
and  successive  transactions.    The 
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'  sale  (and  it  was  a  sale,  as  we  have 
seen)  of  its  stock  to  plaintiff  and 
othere,  was  in  violation  of  the  act, 
and  submitted  all  connected  there- 
with as  vendors  to  the  penalties  for 
its  violation.  The  sale  of  stock  with- 
out approval  by  a  public  board  or 
commission  was  not  bad  at  common 
law,  is  not  maliun  in  se,  but  by  the 
terms  of  the  act  it  is  malum  pro- 
hibitum. The  act  In  question  was 
passed  under  the  police  powers  of 
the  state  (see  Merrick  v.  N.  W.  Hal- 
sey  &  Ck).  242  U.  S.  568,  61  L.  ed. 
498,  37  Sup.  Ct.  Rep.  227),  to  pre- 
vent fraud  in  the  sale  of  stocks,  and 
to  safesruard  the  public  from  ex- 
ploitation at  the  hands  of  the  pro- 
moter. It  was  passed  to  protect  and 
for  the  benefit  of  the  purchaser.  It 
laid  penalties  upon  the  seller,  not 
upon  the  buyer.  As  remarked  by 
Lnrd  Mansfield  in  Browning  v.  Mor- 
ris, Covrp.  pt.  2,  p.  790,  98  Eng.  Re- 
print, 1364:  "And  it  is  very  ma- 
terial that  the  statute  itself,  by  the 
distinction  it  makes,  has  marked 
the  criminal;  for  the  penalties  are 
all  on  one  side." 

And,  as  we  have  shown  under  2, 
the  sale  by  an  owner  of  his  own 
stock,  except  by  continued  and  suc- 
cessive transactions,  does  not  of- 
fend the  act.  The  plaintiff  there- 
fore violated  no  law  when  he  sold 
^  and  transferred  his 

otMMk*^thont  own  stock  to  the 
':*^H'd";ii«to.  Arizona  Piano  Com- 
pany, was  not  in 
pari  delicto,  and,  as  we  shall  pres- 
ently see,  he  supposed  defendants 
were  proceeding  in  a  regular  and 
legal  manner,  and  such  acts  as  were 
done  by  him  were  done  at  the  re- 
quest of  the  defendants,  or  some  of 
them. 

This  sale  to  plaintiff  of  the  stock 
of  the  Arizona  Piano  Company 
was  in  conflict  with  the  terms  of  a 
penal  statute,  malum  prohibitum, 
and  void,  although  not  expressly  de- 
clared so  to  be  by  the  statute.  Lor- 
anger  v.  Jardine,  56  Mich.  518,  23 
N.  W.  203;  Niagara  Falls  Brewing 
Co.  V.  Wall,  98  Mich.  158,  57  N.  W. 
99;  Re  Reidy,  164  Mich.  167,  129  N. 
W.  196;  Ferle  v.  Lansing,  189  Mich. 
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501,  L.R.A.1917C,  1096,  155  N.  W. 
591 ;  Cashin  v.  Pliter,  168  Mich.  386, 
134  N.  W.  482,  Ann.  Cas.  1913C, 
697;  Maurer  v.  Grenning  Nursery 
Co.  199  Mich.  522,  165  N.  W.  861, 
168  N.  W.  448. 

Some  of  these  cases  are  so  recent 
and  they  so  fully  consider  the  au- 
thorities and  the  principles  involved 
that  we  forego  further  discussion  of 
the  subject.  When  plaintiff's  stock 
in  the  Arizona  Piano  Company,  re- 
ceived on  this  void 
contract,  was  ten-  rt'Skf"™"' 
dered  back,  he  was  5JJS'*;'„f"'*'*"" 

entitled  to  the    nntliorlaed  to 

stocks  he  had  as-  "*"* 
signed  in  payment  therefor.  The 
transaction  had  been  rescinded,  and 
upon  its  rescission  he  was  entitled 
to  be  restored  to  what  he  had  parted 
vdth.  Failure  to  restore  to  him 
what  he  had  parted  with  entitled 
him  to  its  value. 

5.  After  this  suit  was  instituted 
the  plaintiff  executed  a  proxy  to  de- 
fendant loor  for  the  annual  meeting 
of  the  Arizona  Piano  Company.  We 
discover  nothing  in 
this  to  estop  plain-  «;»,?y.j;Si-„, 

tiff     from    pursuing    atock  ot  toretsn 

this  remedy.  The  2;SSS«.';"S7o.t. 
stock  upon  tile  books  - 
of  the  company  stood  in  his  name; 
he,  through  his  attorney,  had  ten- 
dered it  back  to  Mr.  loor.  By  exe- 
cuting this  proxy  Mr.  loor  was  per- 
mitted to  vote  this  stock  as  he  de- 
sired. A  dividend  partly  in  stock 
and  partly  in  cash  was  paid  after 
the  suit  was  brought.  Plaintiff's 
counsel  offered  that  this  might  be 
offset  against  plaintiff's  claim. 
There  is  no  evidence  in  the  case  that 
any  of  the  acts  of  plaintiff  led  de- 
fendants to  take  any  steps  or  do  any 
act  in  reliance  thereon.  Mr.  Ed- 
ward lived  at  Sault  Ste.  Marie,  and 
the  defendants  were  in  Grand 
Rapids.  It  is  quite  doubtful  upon 
this  record  if  plaintiff  personally 
fully  understood  the  workings  of 
these  corporations  until  he  came  to 
Grand  Rapids  for  the  trial.  He  tes- 
tified that  he  supposed  that  the 
transactions  were  all  legal;  that 
they  were  legally  transacting  the 
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business.  The  letters  written  him 
gave  no  hint  otherwise.  We  dis- 
cover no  estoppel  as  matter  of 
law. 

6.  As  we  have  already  stated, 
this  case  is  brought  to  recover  upon 
the  rescission  of  a  contract  made, 
so  far  as  defendants  are  concerned, 
in  violation  of  the  terms  of  a  penal 
statute.  It  Is  in  no 
5e"cJ,%"7'c;"~*°  way  analogous  to  a 
for'ftolk?  "*'*  proceeding  insti- 
tuted by  a  stock- 
holder for  mismanagement  of  com- 
pany affairs,  which  should  be  in 
equity.  Plaintiff  has  sought  the 
proper  forum. 

When  the  representative  of  plain- 
tiff's counsel  tendered  back  the  stock 
of  the  Arizona  Piano  Company  he 
demanded  the  amount  of  money  in- 
vested in  the  original  stocks.  This 
plaintiff  was  not  entitled  to.  Plain- 
tiff was  entitled  to  what  he  had  paid 
on  the  void  contract,  which  pay- 
ment was  made  in  stock.  He  was 
therefore  entitled  to  the  return  of 
the  stocks.  But  the  contract  was 
void,  and  no  demand  under  the  cir- 
cumstances necessary.     Defendant 


loop,  by  the  language  attributed  to 
him,    plainly    indi- 
cated  that  his  re-  effect'of*^a- 
f  usal  to  accept  the  S^.i'i."""  "' 
tendered  stock  was 
in  no  way  based  on  the  form  of  the 
demand.     Had  defendants  returned 
to  plaintiff  the  stocks  he  was  en- 
titled to,  his  claim  would  have  heea 
satisfied  and  extinguished ;  hot  hav- 
ing done  so,  he  is  entitled  to  their 
value. 

The  defendants  appeared  by  sepa- 
rate counsel,  and  upon  the  argument 
it  was  strenuously  urged  that  there 
was  no  liability  as  to  some  of  them. 
But  the  record  discloses  they  were 
engaged  in  a  common  enterprise, 
in  consummating  a  transaction  in 
face    of,    and    con- 
trary to,  the  terms  partioipants 
of  a  penal  statute,  i"  *"««?;* 
Under  such  circum-  exoner«tio»  •« 
stances,  we  cannot  »"«^*~«- 
say  as  matter  of  law  that  any  of 
them  should  be  exonerated  from  lia- 
bility. 

For  the  reasons  stated,  the  judg- 
ment is  reversed,  and  a  new  trial 
ordered.  Plaintiff  will  recover  his 
costs  in  this  court. 


ANNOTATION. 
Blue  Sky  Laws. 


Validity. 

The  type  of  legislation  known  gen- 
erally as  "Blue  Sky  Laws"  has  been 
adopted  in  several  jurisdictions,  and 
has  received  attention  from  the  Na- 
tional Conference  of  Commissioners  on 
Uniform  State  Laws.  While  the  stat- 
utes thus  far  enacted  differ  widely  in 
detail,  the  general  theory  of  the  legis- 
lation is  to  forbid  the  flotation  of 
stocks  or  corporate  securities  until 
evidence  of  the  soundness  of  the  in- 
vestment has  been  submitted  to  a  pub- 
lic officer  or  board,  and  official  permis- 
sion to  put  the  stock  or  securities  on 
sale  obtained. 

The  validity  of  such  legislation  was, 
at  first,  rather  a  mooted  question.  In 
two  Federal  cases  Blue  Sky  Laws  were 
held  to  be  invalid  as  a  taking  of  prop- 
erty without  due  process  of  law,  and 


as  an  attempt  by  state  legislation  to 
burden  unwarrantably  interstate  com- 
merce. Alabama  &  N.  0.  Transp.  Co. 
V.  Doyle  (1914)  210  Fed.  173  (Michi- 
gan act) ;  William  R.  Compton  Co.  t. 
Allen  (1914)  216  Fed.  537  (Iowa  act). 

In  Standard  Home  Co.  v.  Davis 
(1914)  217  Fed.  904,  the  Arkansas  act 
was  sustained,  it  being  held  that  inter- 
state commerce  was  not  burdened,  and 
that  the  act,  so  far  as  it  was  applica- 
ble to  foreign  corporations,  was  valid 
as  an  exercise  of  the  power  to  regulate 
corporate  acts.  See  to  the  same  ef- 
fect. Ex  parte  Taylor  (1914)  68  Fla. 
61,  66  So.  292,  Ann.  Cas.  1916A,  701, 
sustaining  the  Florida  act. 

In  Bracey  v.  Darst  (1914)  218  Fed. 
482,  the  same  principle  was  recog- 
nized, but  the  West  Virginia  act,  being 
applicable  to  individuals  as  well  as 
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corporations,  was  held  to  be  uncon- 
stitutional. 

All  question  as  to  the  validity  of 
^islation  of  this  kind,  however,  so 
^w  as  the  provisions  of  the  Federal 
Constitution  are  concerned,  has  been 
pot  at  rest  by  three  decisions  of  the 
United  States  Supreme  Court, — Hall 
T.  Geiger-Jones  Co.  (1917)  242  U.  S. 
639,  61  L.  ed.  480,  L.R.A.1917F,  514, 
37  Sup.  Ct.  Rep.  217,  Ann.  Cas.  1917C, 
«43,  reversing  (1916)  230  Fed.  233 
(Ohio  act);  Caldwell  v.  Sioux  Falls 
Stock  Yards  Co.  (1917)  242  U.  S.  559, 
«1  L.  ed.  493,  37  Sup.  Ct.  Rep.  224 
(South  Dakota  act) ;  Merrick  v.  N.  W. 
Halsey  &  Co.  (1917)  242  U.  S.  568, 
«1  L.  ed.  498,  37  Sup.  Ct.  Rep.  227, 
reversing  (1915)  228  Fed.  805  (Mich- 
igan act). 

In  holding  that  such  legislation  is  a 
reasonable  exercise  of  the  police  pow- 
er, the  court  said  in  Merrick  v.  N.  W. 
Halsey  &  Co.    (U.  S.)    supra:     "We 
think  the  statute  under  review  is  with- 
in the  power  of  the  state.    It  burdens 
honest  business,  it  is  true,  but  burdens 
it  only  that,  under  its  forrns,  dishonest 
business  may  not  be  done.    This  mani- 
festly cannot  be  accomplished  by  mere 
declaration;  there  must  be  conditions 
imposed  and  provision  made  for  their 
performance.    Expense  may  thereby  be 
caused  and  inconvenience,  but  to  ar- 
rest the  power  of  the  state  by  such 
considerations  would  make  it  impotent 
to  discharge   its   function.    It  costs 
something  to  be  governed.    But  coun- 
sel say  that  the  conditions  imposed 
either  are  not  adequate  to  such  pur- 
pose, or  transcend  what  is  necessary 
for  it.    Indeed,  it  is  asserted  that  the 
statute   has    not    that    purpose,    'but 
rather  to  prevent  financial  loss.'    The 
assertion  is  against  the  declaration  of 
the  title  of  the  statute  and  against  the 
words  of  its  body,  and  cannot  be  justi- 
fied by  assigning  to  it  the  purpose  of 
the  law  which  it  amends ;  nor  can  we 
assent  to  the  contention  that  such  pur- 
pose must  be  inferred  from  §  8  or  other 
provisions,  which  point,  it  is  said,  to 
the  probability  of  financial  loss,  not 
fraud.    The  act  must  be  considered 
from  its  declared  purpose  as  a  whole, 
Bot  from  detached  portions  which  can 


be  easily  overwhelmed  when  assigned 
a  false  character." 

Answering  the  contention  that  in- 
terstate commerce  was  sought  to  be 
regulated  by  the  act,  the  court  in  Hall 
V.  Geiger-Jones  Co.  (U.  8.)  supra, 
said:  "The  provisions  of  the  law,  it 
will  be  observed,  apply  to  dispositions 
of  securities  within  the  state,  and, 
while  information  of  those  issued  in 
other  states  and  foreign  countries  is 
required  to  be  filed  (§§  6373-9)  they 
are  only  affected  by  the  requirement  of 
a  license  of  one  who  deals  in  them 
within  the  state.  Upon  their  trans- 
portation into  the  state  there  is  no 
impediment, — ^no  regulation  of  them 
or  interference  with  them  after  they 
get  there.  There  is  the  exaction  only 
that  he  who  disposes  of  them  there 
shall  be  licensed  to  do  so,  and  this  only 
that  they  may  not  appear  in  false 
character  and  impose  an  appearance 
of  a  value  which  they  may  not  possess, 
— and  this  certainly  is  only  an  indirect 
burden  upon  them  as  objects  of  inter- 
state commerce,  if  they  may  be  regard- 
ed as  such.  It  is  a  police  regulation 
strictly,  not  affecting  them  until  there 
is  an  attempt  to  make  disposition  of 
them  within  the  state.  To  give  them 
more  immunity  than  this  is  to  give 
them  more  immunity  than  more  tan- 
gible articles  are  given,  they  having 
no  exemption  from  regulations  the 
purpose  of  which  is  to  prevent  fraud 
or  deception.  Such  regulations  affect 
interstate  commerce  in  them  only  in- 
cidentally." 

In  each  of  three  other  cases  where- 
in it  was  sought  to  have  the  validity  of 
a  Blue  Sky  Law  reviewed,  the  court 
refused  to  consider  the  question,  hold- 
ing in  National  Mercantile  Co.  v. 
Keating  (1914)  218  Fed.  477,  that  it 
would  not  be  passed  on  at  the  instance 
of  a  corporation  seeking  to  carry  out  a 
plan  of  operations  which  was  obvious- 
ly fraudulent;  in  National  Mercantile 
Co.  V.  Watson  (1914)  215  Fed.  929,  that 
it  would  not  be  passed  on  at  the  in- 
stance of  a  foreign  corporation  not 
entitled  to  do  business  in  the  state 
whose  law  it  sought  to  attack;  and  in 
McKinney  v.  Watson  (1914)  74  Or. 
220,  145  Pac.  266,  that  a  taxpayer  had 
no  right  to  raise  the  question,  since 
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the  license  fees  imposed  by  the  act 
were  adequate  to  meet  the  expense  of 
its  administration. 

In  Albuquerque  y.  Ranger-Desde- 
mona  Oil  Co,  (1920)  —  N.  M.  — ,  194 
Pac.  598,  the  court  held  to  be  invalid 
a  city  ordinance  imposing  a  license  tax 
on  oil  stock  salesmen.  The  ordinance 
was,  however,  said  to  be  a  revenue, 
and  not  a  police  measure,  and  was 
deemed  to  be  invalid  because  the 
amount  of  the  tax  was  not  propor- 
tioned to  the  volume  of  business 
transacted. 
Interpretation  and  effect.- 

The  Blue  Sky  Law  was  designed  to 
regulate  the  sale  of  corporate  secur- 
ities, and  its  purpose  is  to  protect  in- 
vestors, not  to  regulate  the  ordinary 
business  of  corporations,  domestic  or 
foreign,  within  the  state.  Goodyear  v. 
Meux  (1921)  148  Tenn.  287,  228  S.  W. 
57. 

A  corporation  organized  in  another 
state  which  undertakes  to  establish  a 
wholesale  drug  business  in  Tennessee 
is  one  of  the  kind  whose  business, 
and  the  sale  of  whose  securities,  the 
Blue  Sky  Law  was  designed  to  regu- 
late.   Ibid. 

An  owner  of  corporate  stock  selling 
his  own  shares  is  not  ordinarily  a 
"dealer"  in  corporate  stocks  within  a 
Blue  Sky  Law.  Dows  v.  Schuh 
(1919)  206  Mich.  133,  172  N.  W.  418; 
Dursum  v.  Benedict  (1920)  209  Mich. 
115, 176  N.  W.  459.  However,  repeated 
and  continuous  transactions  may  make 
it  otherwise.  See  the  reported  case 
(Edward  v.  loos,  ante,  256). 

A  person  selling  stock  for  a  corpora- 
tion is  its  agent,  and  the  corporation  is 
estopped  to  defend  against  his  claim 
for  commissions,  on  the  ground  that 
he  is  a  "dealer,"  and  has  not  com- 
plied with  the  Blue  Sky  Law.  De 
Hoop  v  Peninsular  L.  Ins.  Co.  (1916) 
193  Mich.  380,  159  N.  W.  500;  Lover- 
ing  V.  Duplex  Power  Car  Co.  (1916) 
204  Mich.  658,  171  N.  W.  374. 

A  "sale"  of  shares  within  such  a  law 
includes  an  agreement  to  sell.  Rex  v. 
Malcom  (1918)  13  Alberta  L.  R.  511, 
42  D.  L.  R.  90,  2  West.  Week.  Rep. 
1081,  and  likewise  includes  an  ex- 
change for  other  stock.  See  the  re- 
ported case  (Edward  v.  looR). 


Shares  of  a  common-law  trust  are 
within  the  operation  of  a  Blue  Sky 
Law  in  relation  to  stock  of  any  cor- 
poration, company,  or  association. 
People  v.  Glum  (reported  herewith) 
ante,  263. 

The  secretary  of  a  common-law 
trust  does  not,  in  disposing  of  its 
shares,  act  in  a  trust  capacity  within 
the  exception  in  the  Blue  Sky  Law. 
People  v.  Clum. 

In  reversing  the  revocation  of  a  li- 
cense to  sell  investment  certificates  is- 
sued under  the  Blue  Sky  Law  of  Min- 
nesota, the  court,  in  the  case  of  Re 
Investors'  Syndicate  (1920)  —  Minn. 
—,  179  N.W.  1001,  said:  "The  instal- 
ment certificate  promises  that,  upon 
the  making  of  specified  payments  in 
advance  for  ten  years,  the  syndicate 
will  pay  the  purchaser  $1,000.  This  is 
the  amount  of  the  payments  made, 
with  interest  at  6  per  cent  compounded 
annually.  There  is  a  surrender  value 
after  two  annual  payments.  The  sur- 
render value  for  each  of  the  first  five 
years  is  less  than  the  instalments 
paid.  From  the  sixth  year  on  it  ex- 
ceeds the  principal  amounts  paid. 
Experience  shows  that  a  large  number 
of  the  certificate  purchasers  allow 
their  certificates  to  lapse  within  a  few 
years.  This  means  a  loss  to  them.  It 
means  a  gain,  measured  by  book 
values,  to  the  syndicate.  The  objec- 
tion of  the  commission  is  based  upon 
the  constant  lapsing  of  the  certificates. 
The  commission  licenses  the  sale  of  a 
ten-year  single  payment  certificate 
producing  the  same  interest  return. 
The  real  objection  to  the  instalment 
certificate  comes  from  the  fact  that 
the  purchaser  may  not  carry  out  his 
contract,  and  therefore  loses  when  he 
takes  the  surrender  value.  In  short, 
to  many  of  the  investors  the  invest- 
ment is  an  improvident  one.  This  is 
not  because  of  the  fault  of  the  syndi- 
cate. The  commission  says:  'No  bad 
faith  is  imputed  by  the  commission  to 
the  company  or  those  in  active  man- 
agement of  its  affairs.  They  are 
recognized  as  men  of  good  repute  and 
in  good  standing  in  the  community  in 
which  they  live.  Furthermore,  the 
company  is  in  sound  condition  finan- 
cially, and  there  would  be  no  need,  on 
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those  grounds,  to  suspend  the  license.' 
The  commission  does  not  view  the  Bav> 
ings  contracts  as  of  such  nature  that 
the  syndicate  will  be  unable  to  per- 
form them.  If  it  performs  them  the 
purchaser  will  get  what  is  promised. 
The  investment  contract  is  often  an 
unprofitable  one  to  the  purchaser.  It 
is  so  when  he  fails  to  make  his  pay- 
ments. We  do  not  inquire  as  to  the 
limits  of  the  right  of  the  statute  to 
supervise  investment  contracts  of  the 

![eneral  nature  of  the  one  before  us. 
t  is  enough  to  say  that  the  investment 
certificate  does  not  work  a  fraud  upon 
purchasers  within  the  meaning  of  the 
statute." 

In  United  Grain  Growers  Case 
[1918]  3  West.  Week.  Rep.  (Can.)  92, 
the  local  government  board  of  Sas- 
katchewan refused  to  grant  a  certifi- 
cate for  the  sale  of  debentures  "se- 
cured by  a  floating  charge  upon  all  the 
assets  of  the  company  excepting  un- 
called capital  stock."  The  reason 
given  by  the  board  was  that  a  specific 
charge  might  be  created  against  the 
assets  which  would  take  priority  over 
the  floating  charge. 

In  Home  Lumber  Co.  v.  Hopkins 
(1920)  107  Kan.  153,  10  A.L.R.  879, 
190  Pac.  601,  it  was  held  that  the  sale 
of  securities  by  a  foreign  "business 
trust"  was  not  a  doing  of  business  in 
the  state,  and  that  the  trust  was  en- 
titled to  mandamus  to  compel  the  state 
charter  board  to  examine  into  its 
solvency,  and  the  fairness  and  equity 
of  its  plan  of  business,  on  an  applica- 
tion made  to  the  board  for  a  permit 
under  the  Blue  Sky  Law. 

In  State  ex  rel.  Rossen  v.  Welch 
(1919)  —  N.  D.  — ,  172  N.  W.  234,  the 
court  in  holding  certain  securities  to 
be  "speculative"  within  t^e  North 
Dakota  act,  said:*  "The  statute  ex- 
pressly declares  that  the  term  'specu- 
lative securities,'  as  used  therein,  shall 
be  taken  to  mean  all  stock  certificates, 
shares,  bonds,  debentures,  certificates 
of  participation,  contracts,  contracts 
or  bonds  for  the  sale  and  conveyance 
of  land  on  deferred  payments  or  in- 
stalment plan,  or  other  instruments  in 
this  nature  by  whatsoever  name 
known  or  called,  into  the  par  value  of 
which  the  element  of  chance,  specula- 
tive profit,  or  possible  loss  equal  or 


predominate  over  the  elements  of  rea- 
sonable certainty,  safety,  and  invest- 
ment, or  the  value  of  which  materially 
depends  on  proposed  or  promised  fu- 
ture promotion  or  development,  rather 
than  on  present  tangible  assets  and 
conditions.  The  certificate  which  the 
relator  sold  for  $100  is  to  be  issued 
in  the  future.  It  is  to  be  issued  by  a 
corporation  to  be  organized  in  the 
future.  The  mines  from  which  coal 
is  to  be  sold  are  to  be  developed  in 
the  future.  It  seems  too  clear  for  ar- 
gument that  the  transaction  falls 
squarely  within  the  terms  of  the  stat- 
ute. The  value  of  the  certificate  which 
the  relator  sold  is  manifestly  depend- 
ent upon  the  future  promotion  and 
development  of  the  mines.  It  also 
seems  entirely  clear  that  reasonable 
men  would  be  entirely  justified  in 
finding  that  the  element  of  chance, 
speculative  profit  or  possible  loss, 
equals  or  predominates  over  the  ele- 
ments of  certainty,  safety,  and  invest- 
ment." 

A  subscription  contract  to  the  stock 
of  a  corporation  within  the  Blue 
Sky  Law  is  unenforceable  where  at  the 
time  it  was  taken  the  corporation  was 
in  default  with  reference  to  the  state- 
ments exacted  of  it  by  that  law,  and 
the  agents  who  sold  the  stock  were 
not  registered  as  required  by  the  law, 
it  being  expressly  provided  that  the 
statute  shall  be  complied  with  before 
any  attempt  to  sell  stock  or  do  any 
other  business  in  the  state  is  made, 
and  that  anyone  undertaking  to  sell 
the  securities  of  companies  which 
have  not  complied  with  the  statute, 
and  that  any  such  companies  which 
undertake  to  do  business  in  the  state 
without  compliance  therewith,  shall 
be  guilty  of  a  misdemeanor,  punish- 
able by  penalties  set  out.  Goodyear  v. 
Meux  (1921)  143  Tenn.  287,  228  S.  W. 
57. 

One  convicted  under  the  Blue  Sky 
Law  cannot  complain  because  the 
question  whether  he  was  a  dealer  with- 
in the  act  was  treated  by  the  court  as 
one  of  fact,  and  submitted  to  the  jury 
upon  evidence  connecting  him  with 
sales  made  in  the  course  of  continued 
and  successive  transactions  of  a  sim- 
ilar nature.  Peofle  v.  Clum  (report- 
ed herewith)  ante,  253.         "W.  A.  S. 
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FRED  PLAGMANN  et  al.,  Respts. 

Misfiimri  Supreme  Court  (In  Banc)  —  March.  16,  1920. 
(282  Mo.  1,  220  S.  W.  1.) 

Constitutional  law  —  property  rights  —  garbage  monopoly. 

1.  No  unconstitutional  interference  with  private  property  rights  is 
effected  by  forbidding  collection  of  garbage  by  -other  than  a  licensed 
collector. 

[See  note  on  this  qtiesUon  beginning  on  page  287.] 

necessity  of  license  to  ooi 


Garbage 
lect. 

2.  One  engaged  only  a  small  part  of 
the  time  in  collecting  garbage  for 
private  use  is  within  the  operation  of 
an  ordinance  making  it  unlawful  for 
any  person  to  engage  in  the  business 
of  collecting  garbage  within  the  mu- 
nicipality without  a  license. 

Municipal  corporation  —  charter  au- 
thority —  regulation  of  collection 
of  garbage. 

3.  Broad  charter  grants  of  police 
power  to  municipal  corporations,  in 
its  relation  to  public  health  and  gen- 
eral welfare,  authorize  the  forbidding 
of  the  collection  of  garbage  by  other 
than  licensed  persons. 

[See  19  R.  C.  L.  23,  824,  971.] 


Evidence   —   judicial   knowledge   — 
things  generally  known. 

4.  The  court  takes  judicial  notice  of 
things  scientific  or  otherwise  which 
are  generally  known. 

[See  16  R.  C.  L.  1057,  1127.] 
Monopoly  —  exclusive  grant  of  gar- 
bage  coUecting  rights. 

5.  An  ordinance  is  not  void  as  creat- 
ing a  monopoly  because  it  limits  the 
collection  of  garbage  to  licensed  con- 
tractors. 

[See  19  R.  C.  L.  971.] 
Municipal  corporation  —  ordinance  — 
reasonableness  —  garbage  monop- 
oly. 

6.  A  municipal  ordinance,  limiting 
the  right-to  collect  garbage  in  the  mu- 
nicipality to  licensed  contractors,  is 
not  void  for  unreasonableness. 

[See  19  R.  G.  L.  960.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Barton 
County  (Thurman,  J.)  in  favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  collecting  garbage  and  from  interfering  in  any 
manner  with  plaintiff's  operation  in  connection  with  its  rights.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  J.  Wolfe  and  Mercer     770;  Coombs  v.  MacDonald,  43  Neb. 


Arnold,  for  appellant: 

The  disposition  of  garbage  is  not  a 
taking  within  the  constitutional  pro- 
vision forbidding  such  taking,  but  is  a 
proper  and  salutary  police  regulation. 

Atlantic  City  v.  Abbott,  73  N.  J.  L. 
281,  62  Atl.  999;  Re  Vandine,  6  Pick. 
187, 17  Am.  Dec.  351 ;  State  v.  Payssan, 
47  La.  Ann.  1029,  49  Am.  St.  Rep.  390, 
17  So.  481;  Walker  v.  Jameson,  140 
Ind.  603,  28  L.R.A\  679,  49  Am.  St. 
Rep.  222,  87  N.  E.  402,  39  N.  E.  869; 
Louisville  v.  Wible,  84  Ky.  290,  1  S. 
W.  605;  Re  Zhizhuzza,  147  Cal.  328,  81 
Pac.  955;  Dupont  v.  District  of  Co- 
lumbia, 20  App.  D.  C.  477;  State  v.  Orr, 
68  Conn.  101,  34  L.R.A.  279,  35  Atl. 


682,  62  N.  W.  41;  State  v.  Robb,  100 
Me.  180,  60  Atl.  874,  4  Ann.  Gas.  276; 
Sanitary  Reduction  Works  v.  Cali- 
fornia Reduction  Co.  94  Fed.  693,  61 
C.  C.  A.  91,  126  Fed.  29,  199  U.  S.  806, 
50  L.  ed.  204,  26  Sap.  Ct  Rep.  100; 
Cumberland  Grocery  Co.  v.  Baugh,  151 
Ky.  641,  43  LJl.A.(N.S.)  1037,  152  S. 
W.  565,  Ann.  Cas.  1916A,  180;  Gardner 
V.  Michigan,  199  U.  S.  326,  50  L.  ed. 
212,  26  Sup.  Ct.  Rep.  106;  Grand  Rap- 
ids V.  DeVries,  123  Mich.  570,  82  N.  W. 
269;  Board  of  Health  v.  Vink,  184 
Mich.  688,  151  N.  W.  673;  Dreyfus  v. 
Boone,  88  Ark.  353,  114  S.  W.  718; 
Rochester  v.  Gutberlett,  211  N.  Y.  809, 
L.R.A.1915D,  209,  105  N.  E.  548,  Ann. 
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Cas.  1915C,  483;  Smith  v.  Spokane,  55 
Wash.  219,  104  Pac.  249,  19  Ann.  Cas. 
1221;  Ex  parte  Howell,  71  Tex.  Crim. 
Rep.  71,  158  S.  W.  53S;  Ex  parte  Lon- 
don, 73  Tex.  Crim.  Rep.  208,  163  S.  W. 
968;  Schultz  v.  State,  112  Md.  211,  76 
Atl.  592;  Devita  v.  Loprete,  77  N.  J.  Eq. 
533,  77  Atl.  536,  Ann.  Cas,  1912 A,  362; 
Nash  V.  District  of  Columbia,  28  App. 
D.  C.  598,  8  Ann.  Cas.  815;  O'Neal 
V.  Harrison,  96  Kan.  339,  L.R.A;1915F, 
1069,  150  Pac.  551 ;  Kirkey  v.  Wichita, 
103  Kan.  761,  175  Pac.  974. 

A  municipality  may,  in  the  exercise 
of  the  police  power,  control  the  man- 
ner of  collection  and  disposition  of 
garbage,  as  it  is  obviously  for  the  in- 
terest of  the  whole  public  that  such 
offensive  offal  should  be  collected  by 
persons  under  the  immediate  control 
of  the  municipal  authorities. 

Board  of  Health  v.  Vink,  184  Mich. 
688,  151  N.  W.  672;  State  v.  Robb,  100 
Me.  180,  60  Atl.  874,  4  Ann.  Cas.  275; 
Gardner  v.  Michigan,  199  U.  S.  325,  50 
L.  ed.  212,  26  Sup.  Ct.  Rep.  106;  Roch- 
ester V.  Gutberlett,  211  N.  Y.  309, 
LJIA.1915D,  209,  105  N.  E.  548,  Ann. 
Cas.  1916C,  483;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199 
U.  S.  306,  50  L.  ed.  204,  26  Sup.  Ct. 
Rep.  100;  Grand  Rapids  v.  De  Vries, 
123  Mich.  670,  82  N.  W.  269 ;  Kirkey  v. 
Wichita,  103  Kan.  761,  175  Pac.  974. 

Mr.  H.  S.  Miller  for  respondents. 

Graves,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  is  the  successor  to  the 
original  garbage  contractor  of  the 
city  of  Joplin,  a  city  of  the  second 
class.  The  city  passed  an  ordinance 
providing  for  the  care,  removal,  and 
disposal  of  the  garbage  of  the  city, 
and  further  pfoviding  for  making  a 
contract  by  which  it  could  give  a 
person  the  exclusive  right  of  collect- 
ing and  disposing  of  the  garbage  of 
the  city.  Pursuant  to  such  ordi- 
nance the  city  entered  into  a  con- 
tract with  one  A.  A.  Wright  (exclu- 
sive in  terms)  by  which  he  was 
made  the  garbage  man  of  the  city. 
He  complied  with  the  terms  of  the 
ordinance,  gave  the  required  bond, 
Md  entered  upon  the  discharge  of 
his  duties.  Said  Wright  incorpo- 
rated the  plaintiff,  and  transferred 
m  contract  rights  to  it.  The  de- 
fendants are  parties  who  have  been 
Stathering  and  hauling  garbage  from 


the  city,  but  with  no  contract  or 
license  so  to  do.  The  casie  was  tried 
in  Barton  county,  and  the  learned 
chancellor  found  the  following  farts, 
and  stated  the  following  conclusions 
of  law : 

"The  court  finds  that  the  garbage 
ordinance  read  in  evidence  was  duly 
passed  and  approved;  that  under 
the  authority  of  this  ordinance  the 
plaintiff  was  given  the  exclusive  au- 
thority to  gather  and  remove  gar- 
bage in  the  city  of  Joplin,  a  city  of 
the  second  class,  by  contract  duly 
entered  into  by  the  plaintiff  with  the 
city  of  Joplin,  in  the  manner  pro- 
vided by  said  ordinance ;  that  plain- 
tiff executed  a  bond  to  the  city  for 
the  faithful  performance  of  the  con- 
tract, as  required  by  the  ordinance, 
which  was  accepted  and  approved 
by  the  city,  and  entered  upon  the 
performance  of -its  duties  under  the 
contract  and  ordinance,  and  ex- 
pended a  large  arnount  of  money  in 
the  preparation  for  and  in  the  per- 
formance of  its  duties  under  the 
contract  and  ordinance,  and'  was 
and  is  engaged  in  complying  with 
the  terms  and  conditions  of  same ; 
that  defendants  were  at  the  time  of 
filing  the  bill,  and  are  now,  engaged 
in  removing  garbage  in  violation  of 
the  ordinance,  as  either  agents  or 
employees  or  owmers  of  garbage,  by 
agreements  to  purchase  or  to  share 
the  profits  when  fed  to  hogs;  that 
garbage  so  removed  by  defendants 
is  of  some  value  for  the  purpose  of 
feeding  hogs  and'  chickens,  and  not 
offensive  or  detrimental  to  health  at 
the  time  removed  by  defendants,  but 
liable  to  become  so,  unless  promptly 
removed. 

"The  law  is  clear  that  injunction 
is  the  proper  remedy,  and  that  this 
ordinance  and  contract  is  not  a 
monopoly,  as  understood  by  that 
term ;  and  the  only  question  left  for 
determination  is  as  to  whether  or 
not  this  ordinance  is  void  as  being 
violative  of  §  20  of  article  2  of  the 
Constitution  of  Missouri,  which  pro- 
hibits the  taking  of  private  prop- 
erty for  private  use,  etc. 

"The  great  weight  of  authority  in 
the  tlnited  States  is  that  such  tak- 
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ing  of  private  property  as  a  sani- 
tary precaution  is  not  violative  of 
such  constitutional  inhibition.  It  is 
held  by  numerous  authorities  that 
such  ordinances,  under  modem  con- 
ditions, are  a  necessary  precaution 
to  prevent  the  spread  of  disease ;  that 
it  is  the  only  way  the  health  of  the 
inhabitants  of  a  city  can  be  protect- 
ed from  decaying  matter  and  dis- 
ease-producing germs;  that  the 
value  of  property  interest  in  such 
property  as  garbage  is  so  small  that 
the  sanitary  precaution  more  than 
compensates  for  the  property  loss  in 
such  cases,  and  so  strongly  do  these 
authorities,  and  the  reason  upon 
which  they  are  based,  appeal  to  me, 
that  this  court  hesitates  not  to  fol- 
low them ;  but,  after  much  consider- 
ation, I  am  of  the  opinion  the  doc- 
trine of  the  River  Rendering  Co.  v. 
Behr,  77  Mo.  91,  46  Am.  Rep.  6,  is 
in  conflict  with  the  rule  so  stated 
and  the  modern  authorities  in  the 
United  States.  While  the  decision 
in  that  case  was  rendered  more  than 
thirty-six  years  ago,  when  the  ne- 
cessity for  proper  sanitation  was  not 
as  fully  appreciated  as  in  recent 
years,  this  court  feels  bound  by  it; 
and,  following  that  case,  as  con- 
strued by  this  court,  it  feels  bound 
to  find  against  the  plaintiff's  con- 
tention; and  the  bill  is  dismissed 
and  judgment  against  the  plaintiff 
for  costs. 

"The  importance  of  this  question 
to  all  the  cities  the  size  of  Joplin, 
and  larger,  is  so  important  that  this 
court  begs  pardon  for  exceeding  ju- 
risdiction to  the  extent  of  urging 
counsel  to  move  the  supreme  court 
to  advance  this  case,  to  the  end  that 
we  may  have  an  early  decision  in  the 
light  of  present  conditions  and  mod- 
•em  authorities." 

From  an  adverse  judgment  the 
plaintiff  appealed,  and  this  court  ad- 
vanced the  cause  upon  our  docket. 
Additional  facts,  if  required,  may 
well  be  left  to  the  opinion. 

I.  We  have  examined  the  evi- 
dence with  the  view  of  determining 
the  correctness  of  the  chancellor's 
findings  of  f^t,  as  we  are  interested 


more  in  these  than  in  his  conclusions 
of  law.  These  findings  are  fully 
justified  by  the  evidence,  so  that  the 
.  case  is  one  purely  of  the  applicatoiy 
law  to  such  facts.  The  court  finds: 
(1)  That  the  ordinance  relied  upon 
by  plaintiff  was  duly  enacted;  (2) 
that  plaintiff  was,  by  contract,  duly 
made  the  only  party  authorized  to 
remove  and  dispose  of  the  city  gar- 
bage ;  (3)  that  plaintiff  had  gone  to 
much  expense  in  fitting  up  a  hog 
ranch  for  the  disposition  of  the  gar- 
bage obtained  under  their  contract; 

(4)  that  such  garbage  was  of  value 
to  plaintiff  for  the  purpose  used; 

(5)  that  defendants  and  e^ch  of 
them  were  removing  garbage  in  vio- 
lation of  the  ordinance  and  to  the 
detriment  and  damage  of  plaintiff 
under  the  contract;  (6)  that  de- 
fendants were  removing  it  as  either 
agents  or  employees  or  owners  of 
garbage;  and  (7)  that  such  garbage 
would  become  offensive  and  detri- 
mental to  health  "unless  promptly 
removed,"  As  to  these  facts,  and 
applicatory  law,  we  have  raised  sev- 
eral questions.    Of  these  in  order. 

II.  It  is  urged  that  defendants 
were  not  engaged  in  the  business  of 
handling  garbage,  and  hence  were 
not  within  the  terms  of  the  ordi- 
nance. It  is  true  that  these  parties 
were  not  exclusively  engaged  in  gar- 
bage hauling.  Further  it  is  true  that 
.  but  a  small  part  of  their  time  was 
devoted  to  the  handling  of  garbage. 
In  their  brief  it  is  suggested  thJst 
they  were  only  so 
engaged  for  about 'S"e."StT«f 
one  hour  per  day.  i'^,"|J2J  *" 
This,  we  think,  suf- 
fices to  make  their  acts  violative  of 
the  ordinance.  By  §  1  of  the  ordi- 
nance the  citizen  is  prohibited  from 
throwing  garbage  or  household  ref* 
use  into  the  streets  or  alleys  or  other 
public  places  of  the  city,  and  are 
required  to  put  all  such  garbage  in 
air-tight  metallic  receptacles.  "Gar- 
bage" and  "household  refuse"  are 
duly  defined  in  this  section.  Then 
§  2  of  the  ordinance  reads:  "It 
shall  be  unlawful  for  any  person, 
firm  or  corporation  to  engage  in, 
pursue  or  carry  on  the  business  or 
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occupation  of  the  collecting  of  gar- 
bage in  the  city  of  Joplin,  Missouri, 
without  first  procuring  a  contract 
from  the  city  of  Joplin  so  to  do,  and 
the  city  of  Joplin  may,  for  the  ben- 
efit of  the  public  health,  contract 
with  ,a  suitable  person,  firm  or  cor- 
poration, for  the  exclusive  right  to 
dispose  of  the  garbage  in  the  city  of 
Joplin." 

Section  3  provides  for  the  gar- 
bage contractor's  bond,  §  4  for  the 
times  of  the  collection  of  the  gar- 
bage and  household  refuse,  and  the 
manner  of  handling  it,  and  §§5  and 
6  read  thus : 

"Sec.  5.  Manner  of  handling  gar- 
bage.— Every  cart  or  vehicle  used 
to  cart  garbage  and  other  house- 
hold refuse  in  or  about  or  along 
any  street,  alley,  highway  or 
thoroughfare  of  this  city  shall  be 
fitted  with  a  good  substantial  metal 
box  thereon,  the  sides  and  ends  of 
which  shall  not  be  less  than  24 
inches  high,  so  that  no  portion  of 
such  garbage  shall  be  scattered, 
thrown  or  dropped  into  such  street, 
alley,  highway,  or  thoroughfare; 
and  all  otiber  caFts  and  vehicles  used 
in  hauling  such  offensive  matter 
shall  have  the  box  thereon  closely 
covered  with  sufficient  covering  and 
80  tightly  fitted  as  to  prevent  the 
escape  of  any  of  the  contents  of 
effluvia  therefrom. 

"Sec.  6.  Garbage  required  to  be 
removed. — Every  person  required 
by  §  1  of  this  ordinance  to  keep  and 
use  the  receptacle  therein  provided 
for  shall  cause  the  contents  to  be 
removed  therefrom  as  provided  in  § 
4  of  this  ordinance :  Provided  that 
when  there  is  a  garbage  collector 
who  has  a  contract  with  the  city  of 
Joplin,  then  it  shall  be  the  duty  of 
such  collector  to  remove  all  garbage 
as  provided  in  this  ordinance." 

Section  7  provides  the  penalty  for 
violating  any  terms  ef  the  ordi- 
nance, and  I  8  is  the  emergency 
dauae,  in  which  it  is  alleged  that  an 
emergency  exists  because  of  "the 
above  orcUnance  being  necessary  for 
the  preservation  of  the  public 
health." 


It  will  be  seen  that  the  ordinance 
not  only  empowers  the  city  to  make 
an  exclusive  contract  for  the  dis- 
posal of  the  city  garbage  and  house- 
hold refuse,  as  provided  for  by  §  2 
thereof,  but,  by  8  6,  such  garbage 
collector,  having  the  city  contract,  is 
compelled  to  remove  the  garbage 
under  terms  of  the  ordinance.  Not 
only  so,  but  the  character  of  the 
vehicle  upon  which  it  is  to  be  re- 
moved is  prescribed,  showing  the 
clear  intent  of  the  city  legislative 
body.  That  intent  was  to  have  a 
city  garbage  collector,  with  proper- 
ly fitted  vehicles,  in  order  that  pesti- 
lence and  disease  might  not  follow 
the  wake  of  the  scavenger.  Not 
only  so,  but  that  such  collector 
should  be  under  bond  for  the  faith- 
ful performance  of  the  work.  The 
ordinance,  after  the  making  of  the 
contract,  does  not  contemplate  the 
removal  of  garbage  by  other  parties, 
and,  if  such  other  parties  do  remove 
it  (whether  they  be  owner  or 
agent),  they  violate  the  ordinance. 
The  ordinance  is  one  in  the  exercise 
of  the  police  power,  which  has  for 
one  of  its  purposes  the  protection  of 
the  public  health.  But  of  this  later. 
For  this  point  suffice  it  to  say  that 
the  ordinance  is  broad  enough  to 
cover  the  acts  of  the  defendants,  and 
to  make  them  violators  of  such  ordi- 
nance. Its  validity  is  the  vital  ques- 
tion. 

III.  The  powers  of  a  city  of  the 
second  class  are  very  broad.    Vide 
Laws  of  1913,  pp.  420  et  seq.    This 
act  is  the  charter  of  cities  such  as 
Joplin.    Section  8  subds.  20  and  45, 
of  the  act  relating  to  the  public 
health  and  general  welfare  of  such 
cities,  are  broad  grants  of  the  police 
power,  in  so  far  as  the  public  health 
is  concerned.  °  The  legislative  spirit 
has  kept  abreast  with  scientific  dis- 
coveries  as  to  the  cause  for  the 
spread  of  disease.    The  paramount 
idea    is    the     pro- 
tection    of     public  ?o"'S5,*'tt«-^ 
health,     and     this  ?J;;rt*^Si«to- 
charter  of  cities  of  tivn  of  eoii«ctioa 
the  second  class  f  ul-  *'  «r*«««- 
ly  authorizes  the  passage  of  an  ordi- 
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nance  sach  as  we  have  before  us 

in  the  instant  case. 

f-'A'c!:?*-  We    take    judicial 

knowledare-  nOtlCC       of      things, 

*Jk';5"^"""""''  scientific  or  other- 
wise,  which  are  gen- 
erally known.  In  these  modern  days 
the  child  in  the  public  school  is 
taught  the  lessons  of  hygiene  gath- 
ered by  the  scientific  investigators. 
In  this  country  the  kno\yledge  of  the 
school  child  is  the  knowledge  of  the 
public,  as  well  as  the  knowledge  of 
the  legislator  or  jurist.  The  laws 
of  hygiene  are  of  common  knowl- 
edge. That  decomposing  animal 
and  vegetable  matter  is  detrimental 
to  public  health  is  common  knowl- 
edge. That  such  matter  coming 
from  the  household,  or  hotel  kitchen, 
will  shortly  decay  and  affect  the 
public  health,  is  a  matter  of  com- 
mon knowledge.  That  the  common 
house  fly  will  spread  the  death-deal- 
ing germs  from  such  decomposing 
matter  is  a  matter  of  common 
knowledge. 

The  ordinance  in  question  seeks 
CO  protect  the  health  of  the  city  in 
that :  (1)  It  compels  the  citizens  to 
use  air-tight  metallic  receptacles  for 
garbage;  (2)  it  prescribes  safe  in- 
struments of  conveyance  for  such 
garbage  from  these  receptacles  to 
the  place  of  disposal;  and  (3)  it 
places  the  collection  of  such  garbage 
in  the  hands  of  a  bonded  person, 
who  must  use  vehicles  of  conveyance 
as  prescribed  by  the  ordinance. 

The  whole  scheme  is  one  calculated 
to  reduce  to  a  minimum  the  spread 
of  disease,  and  to  have  a  strict  su- 
pervision by  the  municipality.  The 
air-tight  can  of  garbage  on  the  kitch- 
en porch  is  safe  from  the  inroads 
of  the  pestiferous  fly.  The  vehicle 
for  the  conveyance  of  the  garbage 
through  the  public  thproughf  ares  of 
the  city  is  required  to  have  a  metal 
box  thereon  for  receipt  of  such  gar- 
bage, and  this  box  must  be  so  con- 
structed that  neither  particles  of 
garbage  nor  the  "effluvia  there- 
from" can"  escape ,  And  last,  but  not 
least,  a  bonided  agent  of  the  city  is 
required  to  handle  and  dispose  of 
such  garbage.     To  our  mind  the 


ordinance  is  but  the  fair  exercise  of 
the  police  power  lodged  in  cities  of 
the  class  here  involved.  We  take 
the  contentions  of  defendants  next 

IV.  It  is  first  suggested  that  the 
ordinance  is  void  because  it  author- 
izes the  city  to  make  an  exclusive 
contract  for  the  removal  and  dispo- 
sition of  garbage.  We  are  cited  to 
no  Missouri  case  as  covering  the 
proposition.  It  has,  however,  been 
passed  upon  elsewhere,  with  singu- 
lar unanimity.  Thus,  in  State  v. 
Robb,  100  Me.  loc.  cit.  188,  60  Atl, 
877,  4  Ann.  Cas.  275,  it  is  said: 

"The  respondent  says  that  such 
an  ordinance  as  this,  even  if  it  does 
not  offend  against  express  constitu- 
tional safeguards  of  property  rights, 
is,  under  general  common-law  rules, 
void  as  creating  a  monopoly  and  as 
in  restraint  of  trade.  The  question 
may  be  viewed  in  two  aspects,  so  far 
as  this  respondent  is  concerned: 
First,  as  respecting  the  prohibition, 
which  the  ordinance  in  effect  is, 
against  the  collection  as  vendee  or 
agent  of  others  of  house  offal,  and 
the  carrying  of  it  through  the 
streets  of  the  city,  that  is,  the  pro- 
hibition of  the  business  of  scaveng- 
ing house  offal  by  anyone  except 
the  appointee  of  the  sanitary  com- 
mittee; and,  secondly,  the  prohibi- 
tion against  the  owner's  carrjring 
through  the  streets  the  offal  made 
by  himself. 

"1.  Upon  the  first  point  by  far  the 
greater  weight  of  authority  supports 
the  ordinance.  In  the  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed. 
394,  it  was  held  that  the  grant  of 
an  exclusive  right  or  privilege  in 
pursuance  of  the  exercise  of  the  po- 
lice power  of  the  state,  in  the  promo- 
tion of  health  and  comfort,  was  not 
only  not  forbidden  by  the  14th 
Amendment  of  the  Constitution,  but 
was  clearly  within  the  power  of  a 
state  legislature,  and  was  not  a 
monopoly  at  common  law.  The  pro- 
hibition of  the  common  law  against 
monopolies  extended  only  to  such 
franchises  and  agreements  as  tended 
to  restrict  trade,  and  had  no  appli- 
cation to  mere  police  regulations  in 
the   interest   of  public   health  or 
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morality.     20   Am.  &   Eng.   Eac. 
Law,  851,  and  cases  cited." 

In  the  case  of  Grand  Rapids  v.  De 
Vries,  128  Mich.  loc.  cit.  582,  82  N. 
W.  273,  Long,  J.,  said :  "The  gath- 
ering of  garbage  is  not  a  trade,  busi- 
ness, or  occupation  in  any  proper 
sense,  and  such  employment  does 
not  come  under  the  doctrine  in  ref- 
erence to  monopolies,  or  in  refer- 
ence to  legislation  in  restraint  of 
trade.  It  is  a  matter  in  which  the 
public  agencies  are  authorized  to 
pursue  the  best  means  to  protect  the 
public  health.  The  charter  provi- 
sions recognize  the  fact  that  certain 
matter  may  be  deleterious  to  public 
health,  and  dangerous  to  persons  or 
property,  and  thus  become  a  public 
nuisance,  and  the  charter  maJces  it . 
the  duty  of  the  common  council  to 
declare  any  place,  thing,  or  matter 
which  may  be  deleterious  to  public 
health,  or  dangerous  to  persons  or 
property,  a  public  nuisance,  and  the 
council  is  given  i>ower  to  abate  such 
nuisance.  The  ordinance  treats  gar- 
bage or  offal  as  deleteriQUS  to  pub- 
lic health,  and  directs  the  manner  of 
its  disposition  for  the  benefit  of  the 
public  health.  It  is  one  of  the  police 
regulations  of  the  city  for  the  bene- 
fit of  the  public  health." 

So,  too,  in  California  Reduction 
Ck).  V.  Sanitary  Reduction  Works, 
199  U.  S.  loc.  cit.  317,  50  L.  ed.  204, 
26  Sup.  Ct.  Rep.  102,  it  is  said: 
"The  exclusive  right  granted  to 
Sharon,  his  associates,  and  assigns, 
was  certainly  a  privilege,  and  the 
board  of  supervisors  had  power  to 
grant  it  in  order  to  protect  the  pub- 
lic health.  But,  independently  of 
the  above  statutes,  the  board  had 
power,  under  the  Constitution  of  the 
state,  to  make  such  sanitary  regu- 
lations as  were  not  inconsistent 
with  the  general  laws,  and  that 
broad  power  carried  with  it  the 
power,  by  contract  and  ordinance, 
to  guard  the  public  health  in  all  rea- 
sonable ways.  The  defendants  criti- 
cize the  ordinances  because  they  give 
the  exclusive  privileges  in  question 
for  a  period  of  fifty  years.  But 
vhether  the  period  I  during  which 


such  privileges  might  be  exercised 
should  be  long  or  short  was  a  matter 
in  the  wise  discretion  of  the  board 
and  determinable  wholly  upon 
grounds  of  public  policy.  It  may  be 
that  grants  by  public  authori^  of 
privileges  to  be  exercised  for  the 
benefit  or  in  behalf  of  the  public 
ought  never  to  be  for  long  periods. 
But  it  sufiices  to  say  that  no  such 
consideration  can  control  the  action 
of  the  judiciary." 

In  State  v.  Orr,  68  Conn.  loc.  cit. 
110,  34  L.R.A.  279,  35  Atl.  771,  the 
court  says:  "Under  these  provi- 
sions, and  the  authority  of  the  Spe- 
cial Act  of  1895,  the  board  of  health 
might  contract  with  a  single  person 
to  collect  and  remove  garbage  from 
the  entire  city,  or  with  several  per- 
sons to  collect  and  remove  it  from  as 
many  different  portions  of  the  city. 
It  might  also  make  such  contracts 
with  respect  to  part  of  the  city  or  to 
certain  buildings  in  part  of  the  city, 
and  leave  the  collection  and  removal 
of  garbage  from  other  places  open 
to  those  who  obtained  from  its  clerk 
a  proper  permit,  and  provided  prop- 
er means  of  transportation.  By 
neither  method  of  procedure  would 
any  monopoly  be  created  by  which 
the  common  rights  of  citizenship 
would  be  infringed  upon.  Slaugh- 
ter-IIouse  Cases,  16  Wall.  36,  21  L. 
ed.  894;  Alpers  v.  San  Francisco 
[C.  C]  32  Fed.  503;  National  Fer- 
tilizer Co.  V.  Lambert  [C.  C]  48 
Fed.  458." 

Other  cases  might  be  cited,  but 
the  foregoing,  and  the  cases  cited 
therein,  will  suffice.  They  all  go  to 
the  one  thought  that  the  municipali- 
ty is  exercising  its  police  power  in 
the  interest  of  the  public,  and  is  not 
establishing  a  business  monopolistic 
in  character.  Whether  the  city  has 
one  or  more  agents  commissioned 
for  the  purpose  is  wholly  imma- 
terial. The  municipality  may  pro- 
Vide  for  one  bonded 
agent  or  contractor, 
or  it  may  provide 
for  more.  It  is  not 
in  either  event  es- 
tablishing a  monopoly,  because  deal- 
ing solely  in  the  exercise  of  the  po- 


Honopoly— 
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of  irarbase 
eollectlnff 
rtehts. 


Digitized  by 


Google- 


272 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L.R. 


lice  power  in  the  interest  of  public 
health,  and  is  not  undertaking  to 
run,  establidh,  or  license  a  business 
of  any  kind. 

The  fact  that  this  ordinance  gives 
the  city  the  right  to  make  an  exclu- 
sive contract  for  the  collection  and 
disposal  of  garbage  does  not  render 
the  ordinance  bad. 

V.  It  is  next  urged  that  the  ordi- 
nance is  destructive  of  property 
rights.  It  is  true  that  there  may  be 
an  ownership  of  garbage  from  the 
kitchen,  but  the  value  of  the  owner's 
rights  therein  is  so  inconsequential 
that  they  are  absorbed  and  lost  in 
the  greater  rights  of  the  state  to 
protect  such  owner  and  the  public 
at  large  from  the  dire  effects  of  im- 
proper methods  in  the  handling  and 
disposition  of  the  same.  Garbage, 
if  allowed  to  accumulate  and  decom- 
pose, becomes  a  public  nuisance,  and 
the  court's  finding  in  this  case  so 
shoHvs.  But  a  short  time  is  required 
to  convert  the  harmless  table  scrap 
into  a  pestilence-breeding  nuisance, 
when  it  is  intermingled  with  other 
refuse  from  the  kitchen. 

The  answer  of  defendants  in  this 
case  invokes  article  2,  §§  20,  21,  and 
80,  of  the  Missouri  Constitution. 
The  first  relates  to  the  taking  of  pri- 
vate property  for  private  use.  No 
such  question  is  involved  in  this 
case.  Here  the  city,  through  its 
authorized  agent,  is  protecting  its 
citizenship  from  a  continuing  pub- 
lic nuisance  detrimental  to  the  pub- 
lic health.  The  city  would  even  have 
the  power  to  compel  the  citizen  to 
dispose  of  his  garbage  at  his  own 
expense,  in  order  to 
f»w-"ro*p«tV  avoid  and  abate  the 
ILIIV^^'"""  nuisance.  But  all 
these  constitutional 
questions  are  well  answered  in  State 
V.  Robb,  100  Me.  loc.  cit.  185,  60 
Atl.  876,  4  Ann.  Cas.  275,  wherein  it 
is  said : 

"The  constitutional  guaranties 
that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due 
process  of  law,  and  that  no  state 
shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of 
the  laws,  were  not  intended  to  limit 


the  subjects  upon  which  the  police 
power  of  a  stiate  may  lawfully  be 
exerted.  Minneapolis  &  St.  L.  R.  Co. 
v.  Beckwith,  129  U.  S.  26,  32  L.  ed. 
585,  9  Sup.  Ct.  Rep,  207;  Jones  v. 
Brim,  165  U.  S.  180,  41  L.  ed.  677, 
17  Sup.  Ct.  Rep.  282,  1  Am.  Neg. 
Rep.  547.  In  Barbier  v.  Connolly, 
118  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  857,  the  court  used  this  lan- 
guage: 'But  neither  the  Amend- 
ment [14th], — Abroad  as  it  is, — ^nor 
any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  police 
power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals, 
education,  and  good  order  of  the 
people.'  See  Slaughter-House  Cas- 
es, supra.  Proper  police  regula- 
tions, though  they  may  disturb  the 
enjoyment  of  individual  rights,  are 
not  unconstitutional,  though  no  pro- 
vision is  made  for  compensation  for 
such  disturbances.  They  do  not  ap- 
propriate private  property  for  pub- 
lic use,  but  simply  regulate  its  use 
and  enjo3mient  by  the  owner.  If  he 
suffers  injury,  it  is  either  damnum 
absque  injuria,  or,  in  the  theory  of 
the  law,  he  is  compensated  for  it  by 
sharing  in  the  general  benefits 
which  the  regulations  are  intended 
and  calculated  to  secure.  The  citi- 
zen owns  his  property  absolutely, 
it  is  true;  it  cannot  be  taken  from 
him  for  any  private  use  whatever, 
without  his  consent,  nor  for  any 
public  use  without  compeilsation ; 
still  he  owns  it  subject  to  this  re- 
striction, namely,  that  it  must  be  so 
used  as  not  to  injure  others,  and 
that-  the  sovereign  authority  may, 
by  police  regulations,  so  direct  the 
use  of  it  that  it  shall  not  prove  per- 
nicious to  his  neighbors,  or  the  citi- 
zens generally.'  1  Dill.  Mun.  Corp.  § 
141.  To  the  same  effect  are  the 
decisions  of  this  court  in  Wadleigh 
v.  Oilman,  12  Me.  403,  28  Am.  Dec. 
188,  and  Boston  &  M.  R.  Co.  v.  York 
County,  79  Me.  386,  10  Atl.  113,  in 
the  latter  of  which  cases  this  whole 
question  is  fully  discussed.  See  also 
Preston  v.  Drew,  33  Me.  558,  54  Am. 
Dec.  639;  State  v.  Gumey,  37  Me. 
156,  58  Am.  Dec.  782.     Injurious 
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property  may  be  seized  and  confis- 
cated. Fisher  v.  McGirr,  1  Gray, 
1,  61  Am.  Dec.  381 ;  Train  v.  Boston 
Disinfecting  Co.  144  Mass.  523,  69 
Am.  Rep.  113,  11  N.  E.  929. 

"The  preservation  of  the  health 
of  the  inhabitants  is  one  of  the  most 
important  purposes  of  manicipal 
governments;  so  important  that  in 
England  reasonable  by-laws  in  re- 
lation thereto  have  always  been  sus- 
tained as  within  the  Incidental  au- 
thority of  municipal  corporations  to 
ordain.  1  Dill.  Mun,  Corp.  §  369. 
And  reasonable  regulations  for  the 
purpose  of  promoting  the  health  of 
the  citizens  are  clearly  within  the 
police  power  of  the  state.  Such  is 
the  law  everywhere.  See  1  Dill. 
Mun.  Ctorp.  §§  144,  369;  cases  cited 
in  22  Am.  &  Eng.  Enc.  Law,  922; 
Cooley,  Const.  Lim.  244.  It  may 
therefore  be  regarded  as  settled  that 
reasonable  municipal  health  regula- 
tions, under  the  authority  of  the 
state,  are  not  void  as  taking  private 
property  without  due  process  of 
law,  or  as  a  taking  of  private  prop- 
erty without  just  compensation." 

To  like  eflfect  is  California  Reduc-' 
tion  Co.  V.  Sanitary  Reduction 
Works,  199  U.  S.  loc.  cit.  323,  50 
L  ed.  211,  26  Sup.  Ct.  Rep.  105: 

"Be  all  this  as  it  may,  the  crema- 
tion and  destruction  of  garbage  and 
house  refuse,  under  the  authority  of 
the  municipal  authorities,  proceed- 
ing upon  reasonable  'grounds,  and  at 
a  place  designated  by  law,  as  a 
means  for  the  protection  of  the  pub- 
lic health,  cannot  be  properly  re- 
garded, within  the  meaning  of  the 
Constitution,  as  a  taking  of  private 
property  for  public  use  without  com- 
pensation, simply  because  such  gar- 
bage and  house  refuse  may  have  had, 
at  the  time  of  its  destruction,  some 
element  of  value  for  certain  pur- 
poses. With  tixe  knowledge  of  the 
householder,  the  scavenger  receives 
the  garbage  and  refuse  matter,  that 
which,  if  separated,  might  have 
yalue,  being  mingled  with  that  which 
is,  in  itself,  noxious  and  worthless. . 
The  entire  mass  goes  into  the  same 
covered  wagon,  and  the  authorities 
SK  not  bound,  before  its  destruction 
15  A.L.R.— 18. 


at  the  crematory,  to  cause  the  good 
to  be  separated  from  the  bad,  but 
could  require,  as  the  ordinances  in. 
question  did,  that  the  substances 
be  promptly  conveyed  to  the  desig- 
nated crematory  and  destroyed  by 
fire.  Such  a  disposition  of  the  con- 
tenits  cannot  be  regarded  as  a  taking 
of  private  property  for  public  use 
without  compensation. 

"This  court  has  said  that  the  pos- 
session and  enjoyment  of  all  rights 
are  subject  to  such  reasonable  con- 
ditions as  may  be  deemed  by  the 
governing  authority  of  the  country 
essential  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  com- 
munity. Even  liberty  itself,  the 
greatest  of  all  rights,  is  not  an  un- 
restricted license  to  act  according 
to  one's  own  will.*  Crowley  v^ 
Christensen,  137  U.  S.  86,  89,  34  L. 
ed.  620,  621, 11  Sup.  Ct.  Rep.  13, 15. 
In  Mugler  v.  Kansas,  123  U.  S.  623, 
669,  31  L.  ed.  205,  213,  8  Sup.  Ct. 
Rep.  273,  it  appeared  that  certain 
distillery  property  in  Kansas  was. 
purchased  at  a  time  when  it  was 
lawful  in  that  state  to  manufacture 
and  sell  spirituous  liquors,  but  which: 
property,  by  reason  of  the  subse- 
quent prohibition  of  such  manufac- 
ture and  sale,  had  become  of  no 
.value,  or  had  materially  diminished 
in  value.  The  owner  insisted  that 
by  the  necessary  operation  of  the 
prohibitory  statute  his  property 
was,  in  whole  or  in  part,  taken  for 
public  use  without  compensation. 
But  this  court  said:  'The  power 
which  the  states  have  of  prohibiting 
such  use  by  individuals  of  their 
property  as  will  be  prejudicial  to- 
the  health,  the  morals,  or  the  safety 
of  the  public,  is  not—And,  consist- 
ently with  the  existence  and  safety 
of  organized  society,  cannot  be — 
burdened  with  the  condition  that  the 
state  must  compensate  such  individ- 
ual owners  for  pecuniary  losses  they 
may  sustain,  by  reason  of  their  not 
being  permitted,  by  a  noxious  use  of 
their  property,  to  inflict  injury  upon 
the  community.  The  exercise  of  the- 
police  power  by  the  destruction  of 
property  which  is  itself  a  public  nui- 
sance, or  the  prohibition  of  its  use- 
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in  a  particular  way,  whereby  its 
value  becomes  depreciated,  is  very 
different  from  taking  property  for 
public  use,  or  from  depriving  a  per- 
son of  his  property  without  due 
process  of  law.  In  the  one  case  a 
nuisance  only  is  abated ;  in  the  oth- 
er, unoffending  property  is  taken 
away  from  an  innocent  owner.'  In 
Sedgwick's  Treatise  on  Statutory  & 
Constitutional  Law  the  author  says 
that  'the  clause  prohibiting  the  tak- 
ing of  private  property  without  com- 
pensation is  not  intended  as  a  lim- 
itation of  those  police  powers  which 
are  necessary  to  the  tranquillity  of 
any  well-ordered  community,  nor  of 
that  general  power  over  private 
property  which  is  necessary  for  the 
orderly  exercise  of  all  governments. 
It  has  always  been  ^eld  that  the  leg- 
islature may  makd  police  regula- 
tions, although  they  may  interfere 
with  the  full  enjoyment  of  private 
property,  and  though  no  compensa- 
tion is  made.'    Pages  434,  435. 

"Without  further  discussion,  we 
hold,  for  the  reasons  stated,  that  the 
circuit  court  and  circuit  court  of  ap- 
peals properly  refused  to  adjudge 
that  these  ordinances  were  invalid." 

The  Robb  Case,  supra,  reviews  a 
long  line  of  cases,  covering  both  of 
the  vital  questions  in  this  case,  and 
where  that  case  is  unofficially  re-  • 
ported,  in  4  Ann.  Cas.  275,  will  be 
found  a  case  note  giving  further 
citations. 

Of  course,  every  ordinance  in  the 

exercise  of  the  police  power  must 

be  reasonable,  but, 

^o°po»uon-        as     shown     above, 

JlflS-rSfr:.-..     there  is  nothing  in 

— ararlmiice  thlS       Joplm       Ordl- 

monopoly.  ^^^^^  ^j^j^jj    jg    yj^_ 

reasonable.  The  city  had  the  right 
to  contract  with  either  one  or  more 
than  one  person  to  collect  and  dis- 
pose of  its  garbage.  Nor  is  the  value 
of  garbage  such  as  precludes  the 
exercise  of  the  police  power  for  its 
destruction  or  otherwise  disposal. 
We  are,  however,  cited  to  the  case 
of  River  Rendering  Co.  v.  Behr,  77 
Mo.  91,  46  Am.  Rep.  6.  This  case 
reached  this  court  by  appeal  from 
the  St.  Louis  court  of  appeals,  and 
the  opinion  of  that  court  is  found  in 


7  Mo.  App.  345.  Many  of  the  courts 
draw  a  distinction  between  garbage 
(which  is  concededly  of  smaJl  value 
even  during  the  time  between  its 
creation  and  the  time  of  its  decay 
or  decomposition)  and  dead  animals, 
which  for  certain  purposes  have 
some  substantial  value.  In  some 
cases  it  is  held  that  a  reasonable 
time  (short  time)  should  be  given 
the  owner  to  get  what  vahie  there 
was  in  the  carcass.  We  might  dis- 
tinguish the  instant  case  from  the 
Behr  Case,  supra,  on  the  theory  of 
there  being  substantial  value  to  the 
carcass,  but  we  deem  that  case  out 
of  harmony  with  the  great  weisrht 
of  authority.  The  opinion  of  the 
court  of  appeals  is  more  in  line  with 
modem  authority  on  the  subject. 

The  ever-present  hotise  fly  and 
other  flies  will  reach  the  carcasses 
of  dead  animals  as  quickly  as  they 
reach  the  open  garbage  can.  Germs 
of  disease  may  be  thus  spread  in 
thickly  populated  communities. 
Even  the  additional  value  of  car- 
casses should  not  curb  the  police 
power  in  regulating  their  removal 
and  disposition. 

This  case,  in  my  judgment,  should 
be  overruled,  to  the  end  that  we 
may  get  in  line  with  the  great  trend 
of  modern  authority. 

The  right  of  plaintiff  to  an  in- 
junction is  not  otherwise  questioned 
in  the  brief  of  respondents.  The 
judgment  nisi  should  be  reversed, 
and  the  cause  remanded,  with  direc- 
tions to  grant  to  plaintiff  the  injunc- 
tion prayed. 

It  is  so  ordered. 

All  concur. 

Petition  for  rehearing  denied 
April  1,  1920. 

NOTE. 

The  validity  of  statutory  or  manic- 
ipal  regulations  as  to  garbage  is  the 
subject  of  the  annotation  following. 
PANTUND  V.  Grand  Rapids,  post,  287. 
Statutory  or  municipal  reguliitioh  of 
ashes,  or  removal  of  ashes  or  other 
rubbish,  is  treated  in  the  annotation 
to  Baltimore  v.  Hampton  Court  Co* 
post,  809. 
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JOSEPH  WHEELER 

V. 

CITY  OF  BOSTON  et  al. 


JAMES  F.  KIMBALL 

V. 

WILLIAM  C.  WOODWARD,  Health  Commissioner,  et  al. 

Masaachusetts  Supreme  JvMcial  Court— June  2fi,  1010, 
(233  Mass.  275,  128  N.  E.  684.) 

Constitational  law  —  garbage  moniqioly  —  property  rights. 

1.  Forbidding  the  transportation  of  garbage  through  the  streets  of  a 
munidpalily  by  other  than  a  duly  appointed  contractor  does  not  uncon-i 
stitutionally  interfere  with  property  rights. 

[See  note  on  this  question  beginning  on  page  287.] 
Haiiicipal  corporation  —  ordinance  —     the  city-  streets  by  other  than  a  duly 
reasmubleness  —  garbage  monop-     appointed  garbage  contractor  is  d<A 
oly.  void  for  unreasonableness. 

2.  A  municipal  ordinance  forbidding         [See  19  R.  C.  L.  960.] 
the  transportation  of  garbage  through 


Report  by  the  Supreme  Judicial  Court  for  Suffolk  County  (Braley,  J.) 

for  determination  by  the  full  court  of  consolidated  petitions  filed  for  writs 
of  mandamus  to  compel  the  granting  and  approving  of  permits  to  pe- 
titioners to  convey  garbage  through  the  streets  of  Boston.  Petitions 
Umissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C.  P.  Sanpson  and  Clarence  Mass.  358,  49  L.R.A.  (N.S.)   879,  108 

F.  Eidxedg^  for  petitioners:  N.  E.  923,  Ann.  Gas.  1915B,  669;  Bogni 

The  power  to  enact  ordinances  is  v.  Perotti,  224  Mass.  167,  L.RA.1916F, 

limited  to  such  as  are  reasonable,  and  881,  112  N.  E.  868 ;  Dobbins  v.  Los 

sn  ordinance  and  its  application,  to  be  Angeles,  195  U.  S.  22S,  49  L.  ed.  169, 

valid,  must  be  reasonable.  25  Sup.  Ct.  Rep.  18;  Re  Jacobs,  98  N. 

Com.  V.  Wilkins,  121  Mass.  356.  Y.  110,  50  Am.  Rep.  686. 

The  court  is  to  determine  whether  The  courts  do  not  surrender  their 

an  ordinance  is  reasonable.  control  as  to  the  necessity  or  appro- 

Cooi.  V.  Worcester,  3  Pick.  462;  Com.  priateness  of  a  health  measure,  and 

T.  Robertson,  6  Gush.  438.  the  restraint  on  the  use  of  property 

The  test  of  reasonableness  is  the  must  not  be  disproportionate  to  the 

tnie  test.  danger  to  the  public  health. 

Watuppa  Reservoir  Co.  v.  McKenzie,  Freund,  Pol.  Power,  §§  144, 160;  To- 

182  Mass.  71;  Bent  v.  Emery,  173  Mass.  ledo,  W.  &  W.  R.  Go.  v.  Jacksonville, 

495, 53  N.  E.  910 ;  Belmont  v.  New  Eng-  67  111.  37,  16  Am.  Rep.  611. 

land  Brick  Go.  190  Mass.  442,  77  N.  E.  If  the  real  purposes  of  the  regula- 

504;  Durgin  v.  Minot,  203  Mass.  26,  tion  are  other  than  police  measures, 

24  LRJL(N.S.)  241,  138  Am.  St.  Rep.  which,  to  be  valid,  must  be  reason- 

276,  89  N.  E.  144 ;  State  v.  Speyer,  67  able,  and  not  invade  property  rights 

Vt.  502,  29  L.R.A.  673,  48  Am,  St  Rep.  under  the  guise  of  police  regulations 

832,  32  Atl.  476.  for  the  protection  of  public  health. 

The  regulation    at    bar    destroyed  the  courts  will  interfere, 

equality  before  the  law  and  created  Durgin  v.  Minot,  203  Mass.  26,  24 

special  privilege.  L.R.A.(N.S.)  241, 133  Am.  St.  Rep.  276, 

Opinion  of  Justices,  211  Mass.  618,  89  N.  E.  144;  Com.  v.  Malets^,  203 

96  N.  E.  337;   Com.  v.  Libbey,  216  Mass.  241,  24  L.R.A.(N£.)    1168,  89 
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N.  E.  245;  Com,  v.  Drew,  208  Mass. 
493,  33  L.R.A.(N.S.)  401,  94  N.  E.  682; 
Burke  v.  Board  of  Health,  219  Mass. 
221,  106  N.  E.  976. 

The  regulation  of  the  board  of 
health  is  open  to  the  fundamental  ob- 
jection of  needlessly  creating  monop- 
oly. 

Smith  V.  Texas,  233  U.  S.  630,  58  L. 
ed.  1129,  L.R.A.1915D,  677,  34  Sup.  Ct. 
Rep.  681,  Ann.  Cas.  1915D,  420;  Land- 
berg  V.  Chicago,  237  111.  112,  21  L.R.A. 
(N.S.)  830,  127  Am.  St.  Rep.  319,  86 
N.  E.  638;  Grand  Rapids  v.  DeVries, 
123  Mich.  570,  82  N.  W.  269;  People  v. 
Gordon,  81  Mich.  306,  21  Am.  St.  Rep. 
524,  45  N.  W.  658;  State  v.  Orr,  68 
Gonn.  110,  34  L.R.A.  279,  35  Atl.  770; 
Re  Lowe,  54  Kan.  765,  27  L.R.A.  545, 
39  Pac.  710;  Butchers'  Union  S.  H.  & 
L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  S.  756,  28  L.  ed. 
590,  4  Sup.  Ct.  Rep.  652. 

Mr.  Joseph  P.  Lyons,  for  respond- 
ents Sullivan  et  al. : 

The  city,  by  its  respective  agencies, 
had  the  right  to  regulate  and  restrict, 
for  the  benefit  of  the  health  of  its 
citizens,  the  collection  and  disposal 
of  Bwill  and  garbage. 

Re  Vandine,  6  Pick.  187, 17  Am.  Dec. 
351;  Haley  v.  Boston,  191  Mass.  291, 
5  L.R.A.(N.S.)  1005,  77  N.  E.  888; 
State  v.  Orr,  68  Conn,  101,  84  L.R.A. 
279,  36  Atl.  770;  Walker  v.  Jameson, 
140  Ind.  591,  28  L.R.A.  679,  49  Am. 
St.  Rep.  222,  37  N.  E.  402,  39  N.  E.  869; 
Kilvington  v.  Superior,  83  Wis.  222,  18 
L.R.A.  45,  53  N.  W.  487;  Louisville  v. 
Wible,  84  Ky.  290,  1  S.  W,  605;  Roch- 
ester  v.  Gutberlett,  211  N.  Y.  809, 
L.R.A.1915D,  209,  105  N.  E.  548,  Ann. 
Cas.  1915C,  483;  Atlantic  City  v.  Ab- 
bott, 73  N.  J.  L.  281,  62  Atl.  999 ;  Grand 
Rapids  T.  De  Vries,  123  Mich,  582,  82 
N,  W,  269;  River  Rendering  Co.  v. 
Behr,  7  Mo.  App.  356;  State  v.  Pays- 
san,  47  La.  Ann.  1029,  49  Am.  St.  Rep. 
390,  17  So.  481;  Smiley  v.  McDonald, 
42  Neb.  5,  27  L.R.A.  540,  47  Am.  St. 
Rep.  684,  60  N.  W.  355;  O'Neal  v.  Har- 
rison, 96  Kan.  339,  L.R.A.1915F,  1069, 
150  Pac.  551 ;  Ex  parte  Howell,  71  Tex. 
Crim.  Rep.  71,  158  S.  W.  535;  Schultz 
v.  State,  112  Md.  211,  76  Atl.  592; 
Smith  V.  Spokane,  55  Wash.  219,  140 
Pac.  241,  19  Ann.  Cas.  1220. 

Mr.  John  A.  Sullivan,  for  respond- 
ent company: 

If  any  of  the  modes  of  disposal  of 
garbage  are  selected  to  the  detriment 
of  the  householder  or  his  vendee,  in- 
volving loss  of  property  or  profits  to 
either,  that  fact  does  not  render  the 


act  of  the  public  authorities  invalid, 
or  give  the  injured  parties  a  right  to 
relief  from  the  courts. 

Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  California  Reduction  CJo. 
V.  Sanitary  Reduction  Works,  199  U. 
S.  306,  50  L.  ed.  204,  26  Sup.  Ct  Rep. 
100;  Gardner  v.  Michigan,  199  U.  S. 
325,  50  L.  ed.  212,  26  Sup.  Ct.  Rep.  106; 
Dupont  v.  District  of  C<dumbia,  20 
App.  D.  C.  477;  Clarke  v.  Fall  River, 
219  Mass.  580,  107  N.  E.  419;  Re  Van- 
dine,  6  Pick.  187,  17  Am.  Dec.  351; 
State  V.  Orr,  68  Conn.  101,  84  L.R.A. 
279,  35  Atl.  770;  Walker  v.  Jameson, 
140  Ind.  591,  28  L.R.A.  679,  49  Am. 
St.  Rep.  222,  87  N.  E.  402,  39  N.  E. 
869;  Kilvington  v.  Superior,  83  Wis. 
222, 18  L.R.A.  45,  53  N.  W.  487;  Louis- 
ville V.  Wible,  84  Ky.  290,  1  S.  W.  605; 
Rochester  v.  Gutberlett,  211  N.  Y.  309, 
L.R.A.1915D,  209,  105  N.  E.  548,  Ann. 
Cas.  1915C,  .483;  Atlantic  City  v,  Ab- 
bott, 73  N.  J.  L.  281,  62  Atl.  999 ;  Grand 
Rapids  v,  DeVries,  123  Mich.  582,  82 
N,  W,  269;  River  Rendering  Co.  v. 
Behr,  7  Mo,  App.  356;  State  v,  Payssan, 
47  La,  Ann,  1029,  49  Am.  St.  Rep.  390, 
17  So.  481;  Smiley  v.  McDonald,  42 
Neb.  5,  27  L.R.A.  540,  47  Am.  St.  Rep. 
684,  60  N.  W.  355;  O'Neal  v.  Harrison, 
96  Kan.  339,  L.R.A.1915F,  1069,  150 
Pac.  551;  Re  Lowe,  54  Kan.  757,  27 
L.R.A.  545,  39  Pac.  710;  Ex  parte  How- 
ell, 71  Tex.  Crim.  Rep.  71,  158  S.  W, 
535;  Schultz  v.  State,  112  Md.  211,  76 
Atl,  592;  Smith  v,  Spokane;  55  Wash, 
219,  104  Pac.  249,  19  Ann.  Cas.  1220. 

The  subject-matter  of  the  regula- 
tion was  clearly  within  the  jurisdic- 
tion of  the  board  of  health ;  and,  in  the 
absence  of  proof  to  the  contrary,  it 
must  be  assumed  that  the  regulation 
was  made  in  good  faith,  in  the  dis- 
charge of  the  duties  of  the^  members 
of  the  board,  acting  as  public  officers. 

Kineen  v.  Board  of  Health,  214 
Mass.  587,  102  N.  E.  852;  Re  Vandine, 
6  Pick.  187,  17  Am.  Dec.  851;  Com.  v. 
Patch,  97  Mass.  221. 

Rugg,  Ch.  J,,  delivered  the  opinion 
of  the  court: 

These  are  petitions  for  writs  of 
mandamus.  They  are  brought  to 
compel  the  appropriate  public  offi- 
cers of  the  city  of  Boston  to  grant 
and  approve  permits  to  the  peti- 
tioners, who  are  farmers  doing  busi- 
ness in  neighboring  towns,  to  con- 
vey garbage  through  the  streets  of 
Boston  on  its  way  to  their  farms, 
there   to   be   fed   to   swine.     The 


Digitized  by  VjOOQ IC 


WHEELER 

(tS3  JfOM.   t7f, 

pertinent  facts  are,  that  the  peti- 
tioners have  for  the  collection  and 
transportation  of  garbage  modem 
and  sanitary  appliances,  which  are 
kept  clean  and  wholesome,  and  that 
1i»y  have  been  accustomed  for  sev- 
eral years  to  do  this  work  in  a  care- 
,  ful  and  entirely  satisfactory  manner 
without  offense  to  the  senses  or  harm 
to  the  health  of  the  commonity. 
lliey  have  made  mutually  advanta- 
geous arrangements  for  the  collec- 
tion of  their  garbage  with  the  pro- 
prietors of  certain  large  hotels  and 
restaurants  in  Boston,  who  desire 
to  have  tiie  petitioners  continue  to 
do  this  -work.  The  petitioners  have 
been  granted  permits  •  from  the 
municipal  officers  of  Boston  for  sev- 
eral years.  Their  methods  in  the  use 
of  the  permits  have  alwajrs  been  ap- 
proved by  the  health  authorities. 
In  1912  the  city  of  Boston  made  a 
contract  with  the  Boston  Develop- 
ment &  Sanitary  Company,  one  of 
the  defendants,  wherein  it  agreed 
to  collect  garbage  from  the  part  of 
Boston  wherein  are  located  hotels 
and  restaurants  from  which  the 
petitioners  have  been  collecting  gar- 
bage, and  to  deliver  it  to  that  com- 
pany at  designated  stations.  This 
contract  is  still  in  force.  In  1914  the 
city  of  Boston  made  a  contract  with 
the  same  company  for  the  collection 
of  hotel  and  restaurant  garbage 
within  the  same  area.  That  com- 
pany has  a  reduction  plant  at  Spec- 
tacle island  in  Boston  harbor,  and 
declines  to  permit  the  petitioners  to 
collect  garbage  under  its  patronage. 

By  Rev.  Laws,  chap.  25,  §  14,  a 
city  may  make  contracts  "for  the 
<li8po8al  of  its  garbage."  Rev. 
Laws,  chap;  26,  §  2;  Clarke  v.  Fall 
River,  219  Mass.  580,  583, 107  N.  E. 
419. 

It  is  provided  by  the  Revised  Ordi- 
nances of  Boston  of  1914,  chap.  40, 
§  14,  that  "no  person  otlier  than  em- 
ployees of  the  city  .  .  .  shall  in 
any  street  carry  .  .  .  house  offal 
or  other  recEuse  matter  .  .  .  ex- 
c^t  in  accordance  with  a  permit 
from  the  commissioner  of  public 
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works  approved  by  the  board  of 
health." 

In  1914  the  board  of  health  of 
Boston  passed  this  regulation:  "At 
a  meeting  of  the  board  of  health 
held  this  day,  it  was  voted  to  adopt 
the  following  regulations :  Where- 
as, kitchen  swill  and  garbage  in  the 
city  of  Boston  are  a  source  of  filth 
and  are  capable  of  containing  and  of 
conveying  contagion  and  of  creating 
sickness,  thereby  endangering  the 
public  health  and  safety;  and, 
whereas,  in  the  opinion  of  the 
board,  municipal  collection  and  re- 
moval of  the  entire  mass  of  kitchen 
swill  and  garbage  in  the  city  of 
Bostoji  is  necessary  to  preserve  the 
public  health  and  safety:  Ordered, 
that  no  person,  firm  or  corpora- 
tion, other  than  the  city  of  Boston 
or  the  city  contractors  or  their 
agents,  shall  carry,  convey  or  trans- 
port through  the  alleys,  streets  or 
public  places  of  the  city  of  Boston 
any  kitchen  swill  or  garbage  con- 
sisting of  any  refuse  accumulation 
of  meat,  fish,  fowl,  fruit  or  vegetable 
matter." 

This  regulation  was  adopted  for 
the  reasons  therein  set  forth  as  a 
health  measure,  because  of  the  diffi- 
culty experienced  in  placing  re- 
sponsibiUty  for  nuisances  created 
by  failure  of  persons  theretofore 
holding  permits,  other  than  the  peti- 
tioners, to  collect  garbage  regularly 
and  in  a  sanitary  manner,  but  who 
were  irregular,  slovenly,  and  offen- 
.  sive  in  their  methods.  After  the 
passage  of  this  regulation  the  com- 
missioner of  public  works  refused 
to  issue  permits  to  the  petitioners, 
not  because  they  did  not  or  were  not 
able  to  comply  with  all  proper  zxdes 
respecting  the  collection  of  garbage, 
and  not  because  of  any  complaint 
against  their  methods,  but  because 
he  refused  longer  to  issue  any  per- 
mits to  any  such  persons.  The 
board  of  health  refuses  to  act  in  be- 
half of  the  petitioners.  No  per- 
mits to  transport  garbage  through 
the  streets  of  Boston  have  been 
granted  since  the  adoption  of  the 
regulation  by  the  board  of  health. 
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The  situation,  as  summarized  by  the 
auditor,  is  this:  "There  is  little 
controversy  as  to  the  facts.  The 
city,  having  the  responsibility  of  re- 
moving or  causing  to  be  removed 
offal  and  garbage  that  may  be  a  men- 
ace to  the  public  health,  has  adopted 
a  system  both  of  removal  and  dis- 
posal employing  as  its  agencies  its 
own  employees,  its  contractors,  and 
the  Boston  Development  &  Sanitary 
Company,  and  as  its  agent  for  dis- 
posal it  has  adopted  the  Boston 
Development  &  Sanitary  Company, 
under  a  contract.  In  order  to  carry 
out  and  make  effective  its  policy, 
it  has  undertaken  to  refuse  permis- 
sion to  anybody  except  one.  of  its 
own  agencies  to  transport  garbage 
through  the  streets.  The  Boston  De- 
velopment &  Sanitary  Company 
has  erected  a  large  reduction  plant 
on  Spectacle  island,  and  furnished 
scows  for  the  transportation  of  gar- 
bage from  the  water-front  stations 
to  the  island.  At  the  island  it  treats 
all  the  garbage  by  a  'reduction' proc- 
ess, and  extracts  from  it  grease,  oil, 
and  other  products  of  commercial 
value.  The  garbage  is  therefore  of 
value  to  it." 

There  is  nothing  in  the  record 
which  requires  the  inference  that 
there  is  any  bad  faith  in  any  of  the 
conduct  of  the  city  officers.  The 
natural  import  of  all  the  facts  is  that 
the  regulation  has  been  passed  and 
enforced  in  an  honest  effort  to  con- 
serve the  public  health  and  promote 
the  general  welfare. 

The  petitioners  denounce  the  ac- 
tion of  the  commissioner  of  public 
works  and  of  the  board  of  health  in 
refusing  to  grant  them  permits  as 
unreasonable,  and  the  enforcement 
of  the  regulation  of  the  board  of 
health  as  an  unauthorized  exercise 
of  the  police  power. 

The  regulation  of  the  board  of 
healtli  was  passed  under  the  author- 
ity conferred  by  Rev.  Laws,  chap. 
75,  §  65,  which  requires  that  the 
boara  of  health  "shall  examine  into 
all  nuisances,  sources  of  filth  and 
causes  of  sickness  within  its  own 
town,    .    .    .    which  may  in  its  opin- 


ion be  injurious  to  the  public  healthy 
.  .  .  and  shall  make  regulations 
for  the  public  health  and  safety 
relative  thereto  and  relative  to 
articles  which  are  capable  of  con- 
taining or  conveying  infection  or 
contagion  or  of  creating  sickness 
which  are  brought  into  or  conveyed 
from  its  town." 

This  section  has  been  treated  a» 
appl5ang  to  the  board  of  health  of 
Boston.  Train  v.  Boston  Disinfect- 
ing Co.  144  Mass.  523,  59  Am.  Bep. 
113,  11  N.  E.  929;  Com.  v.  Drew, 
208  Mass.  493,  33  L.R.A.(N.S.) 
401,  94  N.  E.  682,  See  Lynn  v- 
Essex  County,  153  Mass.  40,  26- 
N.  E.  409. 

It  was  held  in  Re  Vandine,  6  Pick. 
187, 17  Am.  Dec.  351,  that  a  by-law 
forbidding  the  removal  of  house  dirt 
and  offal  from  Boston,  except  by 
those  duly  licensed,  was  a  valid  exer- 
cise of  the  police  power  in  the  inter- 
est of  the  public  health.  Much  the 
same  arguments  there  were  con- 
sidered and  disposed  of  as  have  been 
urged  by  the  present-  petitioners. 
That  case  goes  far  toward  the  de- 
cision of  the  case  at  bar.  To  the 
same  effect  is  Schultz  v.  State,  112 
Md.  211,  76  Atl.  592.  The  precise 
question  here  presented  has  never 
arisen  in  this  commonwealth.  It 
has  been  decided,  however,  in 
numerous  other  jurisdictions.  An 
exactly  similar  case  in  principle, 
and  one  remarkably  like  it  in  all  its 
salient  facts,  is  Gardner  v.  Michi- 
gan, 199  U.  S,  325,  831,  60  L.  ed. 
212,  216,  26  Sup.  Ct.  Rep.  106,  108. 
It  there  was  said :  "The  court  may 
well  take  judicial  notice  that  table 
refuse,  when  dumped  into  recepta- 
cles kept  for  that  purpose,  will 
speedily  ferment  and  %mit  noisome 
odors,  calculated  to  affect  the  pub- 
lic health.  .  .  .  The  defendant 
insists  that  it  is  part  of  the  common 
knowledge  of  the  country  that  the 
refuse  from  kitchens,  tables,  hotels, 
and  restaurants  is  valuable  as  food 
for  swine,  and  is  property  within 
the  meaning  of  the  constitutional 
provision  which  forbids  the  taking 
by  any  state  of  private  propprty  for 
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public  use  without  compensation. 
Of  course,  all  know  that  such  a  use 
of  refuse  is  not  uncommon  in  some 
localities.  .  .  .  Looking  at  the 
matter  in  a  practical  light,  we  are 
unable  to  say  that  the  means  devised 
by  the  city  council,  and  indicated  by 
ite  action,  were  plainly  unreason- 
able or  unnecessary,  or  did  not  have 
a  real,  substantial  relation  to  the 
protection  of  the  public." 

It  has  been  found  by  the  auditor 
that  title  to  the  garbage  vested  in 
the  petitioners.  So  far  as  concerns 
the  property  rights  of  the  petition- 
ers in  the  garbage  after  they  had 
taken  it  from  the  hotel  and  restau- 
rant keepers,  it  may  be  disposed  of 
by  what  was  said  in  the  same  opin- 
ion (199  U.  S.  at  page  333) :  "If  it 
be  said  that  the  city  might  have  ade- 
quately guarded  the  public  health 
and  at  the  same  time  saved  the 
property  rights  of  its  owner,  on 
whose  premises  garbage  and  refuse 
were  found,  the  answer  is  that  the 
dty  evidently  thought  otherwise, 
and  we  cannot  confidently  sa^  that 
its  constituted  authorities  went  be- 
yond the  necessities  of  the  case  and 
exceeded  their  proper  functions 
when  they  passed  the  ordinance  in 
question." 

This  decision  was  rested  in  part 
upon  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199 
U.  S.  306,  at  page  822, 50  L.  ed.  204, 
211,  26  Sup.  Ct.  Rep.  100,  105, 
where  it  was  said  respecting  the 
rights  of  the  collector  of  garbage : 
"Still  less  has  the  licensed  scavenger 
a  right  to  complain ;  for  his  right  to 
convey  garbage  and  refuse  through 
the  public  streets,  in  covered 
wagons,  was  derived  from  the  pub- 
ic, and  he  was  subject  to  such  regu- 
lations as  the  constituted  authori- 
ties, in  their  exercise  of  the  police 
power,  might  adopt." 

The  exact  point  here  presented 
was  decided  in  Rochester  v.  Gutber- 
lett,  211  N.  Y.  309,  L.R.A.1915D, 
209, 105  N.  E.  548,  Ann.  Cas.  1915C, 
483,  after  a  full  discussion,  in  favor 
of  the  validity  of  the  ordinance.  The 
underlying    principle    upon    which 
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were  decided  the  Slaughter-House 
Cases,  16  Wall.  36,  21  L.  ed.  394, 
supports  the  validity  of  the  present 
regulation.  Other  decisions  upon 
facts  almost  identical  with  those  at 
bar,  and  which  uphold  the  reason- 
ableness of  the  regulation,  are  Du- 
pont  V.  District  of  Columbia,  20  App. 
D.  C.  477;  State  v.  Orr,  68  Conn. 
101, 110,  34  L.R.A.  279,  35  Atl.  770; 
Walker  v.  Jameson,  140  Ind.  591, 
28  L.R.A-  679,  683,  49  Am.  St.  Rep. 
222,  37  N.  E.  402,  39  N.  E.  869; 
Atlantic  City  v.  Abbott,  73  N.  J.  L. 
281,  62  Atl.  999;  Grand  Rapids  v. 
De  Vries,  123  Mich.  670,  82  N.  W. 
269;  O'Neal  v.  Harrison,  96  Kan, 
339,  L.R.A.1915F,  1609,  150  Pac. 
551 ;  Smiley  v.  MacDonald,  42  Neb, 
5,  27  L.R.A.  540,  47  Am.  St.  Rep. 
684,  60  N.  W.  355;  Smith  v.  Spo- 
kane, 55  Wash.  219,  104  Pac.  249, 
19  Ann.  Cas.  1220 ;  Ex  parte  Howell, 
71  Tex.  Crim.  Rep.  71,  158  S.  W. 
535.  So  far  as  we  are  aware,  there 
are  no  contrary  decisions.  These 
decisions  rest  in  general  upon  the 
idea  that  garbage  is  widely  regarded 
as  an  actual  and  potential  source  of 
disease  or  detriment  to  the  public 
health,  and  that  therefore  it  is  with- 
in the  well-recognized  limits  of  the 
police  power,  for  the  municipality, 
acting  for  the  com- 

mon      good      of     all,    Ianr-Karba«e 

either  to  take  over  jr;i,»»«»?»'7i,ht.. 
itself  or  to  confine 
to  a  single  person  or  corix>ration  the 
collection,  transportation  through 
the  streets,  and  final  disposition  of 
a  commodity  which  so  easily  may 
become  a  nuisance.  Private  inter- 
ests must  yield  to  that  which  is 
established  for  the  general  benefit 
of  all.  Com.  v.  Alger,  7  Cush.  53; 
Com.  V.  Wheeler,  205  Mass.  384, 137 
Am.  St.  Rep.  456,  91  N.  E.  415,  18 
Ann.  Cas.  319 ;  Com.  v.  Titcomb,  229 
Mass.  18,  118  N.E.328.  Of  course, 
police  regulations  must  be  reason- 
able, both  as  to  the  ends  sought  and 
the  means  employed.  But,  in 
view  of  this  great  weight  of  au- 
thority in  support  of  the  validity 
of  the  regulation  here  assailed, 
it  does  not  seem  necessary  to  dis- 
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cuss  the  matter  further,  or  to 
review  and  distinguish  cases  where 
the  exercise  of 
police  power  as  to 
other  objects  has 
been  held  to  tran- 
scend constitution- 
Let  the  entry  in 


Municipal 

eorporatloiH- 

ordinance— 

reaaonableneaa 

—Barbate 

monopoly. 

al   limitations, 
each  case  be: 
Petition  dismissed. 


KOTE.     - 

The  validity  of  statutory  or  munic- 
ipal regulation  as  to  garbage  is 
discussed  in  the  annotation  following 
Pantlind  v.  Grand  Rapids,  post,  287. 
Statutory  or  municipal  regulation  of 
the  removal  of  ashes  or  other  rubbish 
is  the  subject  of  the  annotation 
following  Baltimore  v.  Hampton  Court 
Co.  post,  309. 


J.  BOYD  PANTLIND  et  al., 

V. 

CITY  OF  GRAND  RAPIDS,  Appt. 

Hiohigan  Supreme  Court -^  April  lO,  1020. 

(210  Mich.  18,  177  N.  W.  302.) 

'Constitutional  law  —  f orbtdding  transportation  of  garbage  —  deprivation 
of  property. 

1.  Forbidding  a  person  to  convey  through  the  streets  of  a  city  refuse 
from  his  kitchen  and  tables,  for  use  upon  his  own  property  elsewhere, 
does  not  unconstitutionally  deprive  him  of x  any  property  without  compen- 
sation or  due  process  of  law. 

[See  note  on  this  question  beginning  on  page  287.] 

Nuisance  —  refuse  from  hoteL  hotel  or  restaurant  and  the  scrapings 

2.  A  municipal  corporation  in  the  from  the  plates  in  such  institutions, 
exercise  of  its  police  power  has  a  [See  19  R.  C.  L.  824;  20  R.  C.  L. 
right  to  treat  as  a  nuisance  all  refuse  424.] 

from  the  preparation  of  food  in  an 


Appeal  by  defendant  from  a  decree  of  the  Superior  Court  of  Grand 
Rapids,  In  Chancery  (Dunham,  J.) ,  in  favor  of  plaintiffs  in  a  suit  brought 
to  enjoin  defendant  from  interfering  with  him  in  the  conveyance  of 
garbage  through  its  streets,  and  from  violating  the  garbage  ordinance. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  A.  Watt  for  appellant.      641;  Gardner  v.  Michigan,  199  U.  S. 


Messrs.  Swarthout  &  Master  and 
Frank  I.  Blake,  for  appellees: 

The  garbage  collection  cases  and 
cases  that  affirm  the  power  of  the  city 
to  let  a  monopolistic  contract  for  gar- 
bage collection  and  disposal,  and  cases 
that  establish  the  right  of  the  city  to 
clean  up  a  nuisance  on  private  prop- 
erty, are  not  controlling. 

California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306, 
50  L.  ed.  204,  26  Sup.  Ct.  Rep.  100; 
People  V.  Gardner,  136  Mich.  698.  100 
N.  W.  126,  143  Mich.  104,  106  N.  W. 


325,  60  L.  ed.  212,  26  Sup.  Gt.  Rep. 
106;  Dupont  v.  District  of  Columbia, 
20  App.  D.  C.  477;  People  v.  Gordon, 
81  Mich.  306,  21  Am.  St  Rep.  624,  45 
N.  W.  668;  Grand  Rapids  v.  De  Vries, 
123  Mich.  570,  82  N.  W.  269;  River 
Rendering  Co.  v.  Behr,  7  Mo.  App.  345, 
reversed"  in  77  Mo.  91,  46  Am.  Rep.  6; 
Board  of  Health  v.  Vink,  184  Mich. 
688,  151  N.  W.  672. 

The  present  case  is  governed  in 
principle  by  the  Dead  Animal  Cases. 

Underwood  v.  Green,  42  N.  Y.  140; 
River  Rendering  Co.  v.  Behr,  77  Mo. 
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91, 46  Am.  Rep.  6;  Campbell  v.  District 
of  Columbia,  19  App.  D.  C.  131 ;  State 
V.  Morris,  47  La.  Ann.  1660, 18  So.  710; 
Schoen  Bros.  v.  Atlanta,  97  Ga.  697,  33 
LR.A.  804,  25  S.  E.  380;  Knauer  v. 
Louisville,  20  Ky.  L.  Rep.  193,  41 
LJI.A.  219,  45  S.  W.  510,  46  S.  W.  701; 
Whelen  v.  Daniels,  94  Neb.  642,  48 
L.R.A.(N.S.)  979,  143  N.  W.  929;  Dill. 
Mun.  Corp.  6th  ed.  §  679;  Freund,  Pol. 
Power,  §  522. 

The  citys  power  to  step  in  and  di- 
rect the  removal,  abatement,  or  de- 
struction of  garbage  by  some  proper 
officer  of  the  city  may  only  be  invoked 
"in  case  of  the  neglect  or  refusal  of 
the  owner  or  occupant  of  such  premi- 
ses to  remove  and  abate  the  same." 

Landberg  v.  Chicago,  237  111.  112, 
21  LR>A.(N.S.)  830, 127  Am.  St.  Rep. 
319,  86  N.  E.  638;  People  v.  Gibbs,  186 
Mich.  127,  152  N.  W.  1053,  Ann.  Cas. 
1917B,  830;  People  v.  Armstrong,  73 
Mich.  288,  2  L.R.A.  721,  16  Am.  St. 
Rep.  578,  41  N.  W.  275;  Re  Frazee,  63 
Mich.  396,  6  Am.  St.  Rep.  310,  30  N. 
W.  72;  Lawton  v.  Steele,  152  U.  S.  133, 
137, 38  L.  ed.  385,  388, 14  Sup.  Ct.  Rep, 
499;  Gardner  v.  Michigan,  199  U.  S. 
832, 50  L.  ed.  212,  26  Sup.  Ct.  Rep.  106 ; 
Rochester  v,  Gutberlett,  211  N,  Y.  309, 
LR.A1915D,  218,  105  N.  E.  548,  Ann. 
Cas.  1915G,  483;  Yee  Gee  v.  San  Fran- 
cisco, 235  Fed.  757 ;  State  v.  Sheridan, 
25  Wyo.  347,  1  A.L.R.  955,  170  Pac.  1; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18; 
6  R.  C.  L.  266;  Lawton  v.  Steele,  152 
U.  S.  133-187,  38  L.  ed.  385-388,  14 
Sup.  Ct  Rep.  499. 

Claik,  J.,  delivered  the  opinion  of 
the  court : 

We  quote  from  an  ordinance  of 
the  defendant  city : 

An  Ordinance  Providing  for  the 
Regulation,  Collection,  Removal, 
and  Cremation  of  Garbage,  Offal, 
Dead  Animals,  and  Other  Refuse 
Matter,  and  for  the  Regulation  of 
the  Crematory  in  the  City  of 
Grand  Rapids. 

Sec.  2.  It  shall  be  unlawful  for 
any  person  residing  within  the  lim- 
its of  the  city  of  Grand  Rapids  or 
elsewhere  to  deposit,  throw,  or  place 
any  garbage,  offal,  or  dead  animals 
in  any  lane,  alley,  street,  or  other 
public  place  within  the  city  of  Grand 
Kapids;  nor  shall  any  person  place 
any  garbage,  offal,  dead  animals,  or 
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other  refuse  matter  upon  any  pri- 
vate property,  whether  owned  by 
such  i)erson  or  not,  unless  the  same 
shall  be  inclosed  in  proper  vessels  or 
tanks;  such  vessels  or  tanks  to  be 
perfectly  water-tight  and  so  kept, 
with  tightly-fitting  covers,  which 
covers  shall  not  be  removed  except 
when  absolutely  necessary ;  and  such 
vessels  or  tanks  shall  be  kept  in  the 
rear  of  the  house  or  in  the  basement, 
area,  br  passageway  so  as  to  be 
readily  accessible  for  collection,  and 
never  upon  the  street,  aUey,  side- 
walk, or  other  public  place;  and  all 
such  tanks  or  vessels  shall  be 
promptly  delivered  to  the  collector 
when  called  for,  and  shall  be  re- 
turned by  him  to  said  place  or  places 
without  unnecessary  delay;  and  no 
person,  except  for  such  purpose, 
shall  in  any  manner  interfere  with 
said  vessels  or  tanks,  or  with  the 
contents  thereof ;  provided,  however, 
that  this  section  shall  not  apply  to 
any  person  who  immediately  de- 
stroys by  cremation  or  otherwise, 
satisfactory  to  the  board  of  health, 
such  garbage,  offal,  and  refuse  mat- 
ter. 
Sec.  3.  The  words  "garbage"  and 

.  "offal"  as  used  in  this  ordinance 
shall  be  held  to  include  every  refuse 

•  accumulation  of  animal,  fruit,  or 

.  vegetable  matter,  liquid  or  other- 
wise, that  attends  the  preparation, 
use,  cooking,  dealing  in  or  storing  of 
meat,  fish,  fowl,  fruit,  or  vegetables. 
And  it  shall  be  unlawful  for  any  per- 
son to  place  in  said  vessels  or  t^uiks 
any  ashes  or  soil. 

Sec.  4.  Said  board  of  health  is 
hereby  authorized  and  empowered 
to  enter  into  a  contract  with  a  suit- 
able person  or  persons  for  the  pur- 
pose of  furnishing  proper  vessels  or 

!  tanks  for  the  reception  of  garbage, 
offal,  and  all  other  unsanitary  mat- 
ter, and  for  furnishing  the  neces- 
sary vehicles  for  collecting  and  re- 
moving the  same  in  the  manner 
directed  by  said  board  of  the  city  of 
Grand  Rapids,  or  said  board  of 
health,  under  the  rules  and  regula- 
tions of  said  board,  may  collect  the 
garbage,  offal,  and  all  other  unsani- 
tary matter,  or  collect  and  dispose 
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of  such  substances.  Such  board  of 
health  shall  have  the  power  to  make 
such  rules,  regulations,  and  require- 
ments as  said  board  may  from  time 
to  time  deem  for  the  best  interests 
of  the  city ;  and  said  board  may  also 
divide  said  city  into  garbage  dis- 
tricts, and  shall  have  power  to  regu- 
late the  gathering  of  night  soil  and 
the  collecting  and  conveying  of  dead 
animals,  garbage,  slop,  and  pffal  to 
the  crematory  or  other  place  or 
places  as  may  be  directed  by  the  said 
board.  The  person  entering  into  a 
contract  for  the  collection  of  and  re- 
moval of  such  garbage,  offal,  dead 
animals,  and  other  unsanitary  mat- 
ter, as  hereinbefore  stated,  shall, 
upon  the  recommendation  of  the 
said  board  of  health,  receive  a  li- 
cense for  that  purpose,  issued  by  the 
mayor  of  said  city,  and  no  license 
shall  be  issued  to  any  other  person, 
firm,  or  corporation  for  the  gather- 
ing of  such  garbage ;  such  person  so 
licensed  shall  give  a  bond  to  the  city 
of  Grand  Rapids,  with  sufficient 
sureties  and  in  such  amount  as  may 
be  required  by  said  board  of  health. 
The  condition  of  such  bond  shall  be 
that  said  person  so  licensed  shall  in 
all  things  carry  out  the  provisions 
of  the  contract  thus  entered  into  be- 
tween himself  and  the  board  of 
health,  acting  for  the  city,  and  such 
rules  and  regulations  as  may  from 
time  to  time  be  made  by  said  board 
of  health.  The  word  "offal"  when- 
ever used  in  this  ordinance  shall  not 
apply  to  the  by-products  of  butchers 
and  meat  markets. 

No  person,  firm,  or  corporation 
excepting  the  city  of  Grand  Rapids, 
shall  collect  or  convey  through  the 
streets  of  said  city  any  garbage, 
offal,  dead  animals,  or  other  unsani- 
tary matter,  unless  he,  they,  or  it 
shall  have  first  received  a  license 
therefor  issued  by  said  city,  and  exe- 
cute a  bond  as  required  by  this  ordi- 
nance. 

The  ordinance  is  not  given  in  full 
in  the  record,  but  it  is  said  that  §  7 
provides  a  penalty  for  failure  to 
comply  with  its  provisions.  Various 
arrangements  have  been  made  by 


defendant  city  from  time  to  time  for 
collection  and  disposal  of  garbage. 
On  January  2,  1917,  the  city  under- 
took for  a  consideration  to  collect 
and  deliver  to  one  Hartman  all  gar- 
bage of  the  city.  In  August,  1917, 
the  person  to  whom  Hartman  had 
disposed  of  the  garbage  complained 
that  plaintiffs  were  not  delivering 
all  of  their  garbage  to  the  licensed 
collector  of  the  city. 

Plaintiff  Pantlind  was  the  pro- 
prietor of  two  hotels  in  the  city.  He 
also  owned  a  farm  several  miles 
from  the  city  upon  which  were  fed 
to  hogs  and  poultry  the  garbage, 
offal,  refuse  accumulation  of  animal, 
fruit,  and  vegetable  matter,  and  oth- 
er materials  from  the  hotels.  In 
each  hotel  after  the  dishes  had  been 
used  in  the  dining  room  they  were 
taken  to  the  pantry,  and  the  waste 
and  table  leavings  scraped  off  into 
large  metal  cans.  Into  these  cans 
were  also  put  peels,  rinds,  offal  from 
fish  and  fowl,  and  the  general  food 
waste  of  the  hotel.  Dishwater  was 
not  taken.  A  part  of  this  accumula- 
tion was  taken  by  the  city,  for  which 
it  furnished  metal  cans.  Bread  ends 
and  other  bread  waste  from  the 
pantry  were  kept  separately  in  a 
barrel.  At  times  the  better  parts  of 
the  meat  waste  were  also  separately 
kept.  Mr.  Pantlind  gave  much  of 
this  bread  and  meat  to  charitable 
institutions  and  to  the  poor.  Green 
cabbage  leaves  and  lettuce  were  also 
kept  separately  in  a  box.  Some  vege- 
table parings  were  kept  separately 
in  a  barrel.  This  cabbage  and  let- 
tuce, parings,  a  part  of  the  bread 
and  meat  accumulations,  and  a  part 
of  the  general  garbage,  were  taken 
by  a  Pantlind  employee  through  the 
city  streets  to  the  Pantlind  farm 
daily  (except  Sundays  for  a  part  of 
the  year)  by  motor  truck,  the  gar- 
bage cans  being  covered  by  metal 
tops  and  by  a  tarpaulin.  The  city 
received  in  its  metal  cans  the  rest  of 
the  garbage  from  these  hotels.  In 
dividing  this  garbage  a  steward  of 
the  hotels  was  of  the  opinion  that 
plaintiff  Pantlind  received  the  bet- 
ter portion.  Mr.  Pantlind  said :  "I 
don't  know  as  there  is  any  particular 
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In  a  way,  probably  I  get     city  streets  by  horse  and  wagon  to 

his  farm,  in  metal  cans  with  metal 
covers,  the  cans  covered  by  canvas. 


difference. 

a  litQe  the  best  of  it, 

Carl  Thor,  who  took  the  garbage 
from  the  hotels  to  the  Pantlind 
fann,  said : 

There  is  a  diiference  between  my 
garbage  and  the  city  garbage.  My 
gariMige  is  the  very  best  of  it, 
the  bread  and  table  refuse;  and 
the  poorer  garbage  the  city  takes. 
The  stuff  in  the  cans  I  get  from  the 
Morton  and  Pantlind  is  bread 
crumbs,  pieces  of  meat,  orange  peel- 
ings, grapefruit  peelings,  what  they 
scrape  off  the  plates,  selected  for  us, 
and  that  and  the  dry  bread  is  kept 
separate.  We  take  tiie  bread  out  in 
a  banel.  I  am  familiar  with  the 
contents  of  these  cans,  both  when 
I  get  them  and  when  I  dump  them 
out  on  the  farm.    .    .    . 

Once  in  a  while  you  get  some 
broken  plates  or  glasses.  Occasion- 
ally, I  find  oyster  shells,  coffee 
grounds,  tea  leaves.  I  get  most  of 
the  melon  rinds  because  it  comes 
right  off  the  plates,  all  the  things 
they  take  off  the  plates,  melon  rinds, 
mashed  potatoes,  scraps  of  meat, 
etc.  Very  seldom  get  any  liquid  in 
mine. 

Q.  The  whole  moisture  is  a  mois- 
ture of  these  things  together? 

A.  No,  the  garbage  is  drained  be- 
fore it  comes  up  to  the  sidewalk. 

Q.  All  these  things  together  make 
a  composite  mass? 

A.  The  cans,  we  keep  them  dry 
and  keep  put  the  best;  there  isn't 
much  liquiid. 

Q.  I  thought  you  said  you  put  the 
bread  mostly  in  a  barrel  ? 

A.  They  do  from  the  pantry  where 
they  make  toast,  have  a  barrel 
standing  on  the  side;  what  comes 
back  from  the  table  goes  in  the  cans. 

Q.  Fish  and  all  things  of  that 
sort? 

A.  Well,  there's  quite  a  lot. 

Plaintiff  Lawrence  conducted  a 
restaurant  in  the  city  and  also 
owned  a  farm  beyond  the  city  limits, 
upon  which  he  fed  to  hogs  the  gar- 
bage from  his  restaurant.  The  city 
got  none  of  this  garbage.  It  was 
sent  by  Mr.  Lawrence  through  the 


Mr.  Lawrence  said : 

Whatever  is  left  on  the  tables  or 
counters  goes  into  those  tubs,  thence 
into  the  garbage  cans,  and  out  to  the 
farm.  The  coffee  grounds  are  in  a 
separate  tub.  No  dishwater  goes 
into  the  garbage  cans.    .    .    . 

It  might  be  meat;  might  be 
mashed  potatoes  and  gravy;  might 
be  bread  ends.  We  cut  each  end  of 
the  loaf  of  bread  every  day,  and  we 
use  that  on  Friday  for  dressing. 
That  is  thrown  in  a  cupboard,  and 
after  Friday  that  goes  into  the  tubs 
and  goes  out  to  the  farm  witii  the 
garbage.  Whatever  is  on  the  plate, 
if  half  a  cup  of  coffee,  in  the  plates, 
in  the  teacups,  goes.    .    .    . 

Q.  You  say  any  leavings  in  the 
coffee  or  teacups  are  poured  right 
in? 

A.  Yes,  sir;  isn't  very  often  left, 
but  if  it  is  it  goes  in.  Any  milk 
left  goes  in  too.  If  there  is  any  soup 
left,  it  goes  in  the  can. 

Q.  AU  things  from  your  tables, 
whatever  they  are,  go  into  your 
cans? 

A.  Yes,,  sir;  potato  peelings,  all 
those  things  from  the  kitchen  goes 
in  those  cans.  Also,  any  entrails 
from  the  fish  or  fowls,  and  any  trim- 
mings and  melon  rinds,  cabbage,  and 
all  that  stuff. 

Plaintiff  Hannaford  was  the  pro- 
prietor of  a  cafeteria  in  the  city  and 
also  owned  a  farm  near  the  city. 
His  garbage  was  sent  by  him  to  his 
farm  by  motorcar,  the  method  being 
similar  to  that  of  the  other  plain- 
tiffs. The  city  got  none  of  this  gar^ 
bage.  Mr.  Hannaford  said :  "Every 
bit  of  the  garbage  is  fed  out  on  the 
farm.  The  garbage  isn't  decayed 
very  much,  only  been  in  the  cans 
from  twelve  to  fifteen  hours.  It  is 
loaded  and  hauled  every  day.  We 
don't  haul  Sundays  unless  it's  abso- 
lutely necessary.  We  do  in  hot 
weatiier.  It  is  carried  away  in  iron 
cans,  that  is,  the  wet  garbage;  the 
dry  is  put  in  barrels.  I  mean  lettuce 
leaves,  vegetables,  and  potato  peel- 
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ings.  Anything  that  is  liquid  is  in 
the  iron  cans.  There's  pieces  of 
bread  that  goes  into  the  dry  cans  or 
dry  barrels  that  is  fed  to  tJie  chick- 
ens or  hogs." 

And  his  steward  said :  "The  gar- 
bage is  come-back  from  the  tables. 
The  cans  set  under  the  dish  tables, 
and  it's  just  scraped  in.  As  the 
meals  are  finished,  the  dishes  are 
loaded  in  a  little  truck  and  brought 
back  from  the  dining  room,  laid  on 
this  table,  and  the  dishes  scraped 
into  these  cans.  The  cans  hold  20 
gallons,  s^vanized  iron  with  covers. 
No  vegetable  refuse  goes  into  these 
cans;  potato  peelings  and  stuff  go 
into  sugar  barrels  or  sacks.  The 
moist  garbage  is  carried  in  galvan- 
ized iron  cans." 

Cleanliness  characterized  the 
keeping  and  handling  of  this  gar- 
bage by  all  of  the  plaintiffs.  None 
of  the  plaintiffs  collected  or  con- 
veyed through  the  streets  of  the  city 
any  garbage  but  his  own.  On 
August  24,  1917,  the  city  notified 
plaintiffs  to  discontinue  forthwith 
the  practice  of  disposing  and  col- 
lecting garbage  and  conveying  the 
same  through  the  streets  of  the  city. 
On  August  31, 1917,  plaintiffs  Pant- 
lind  and  Lawrence  filed  their  bill  of 
complaint  in  the  superior  court  of 
Grand  Rapids,  alleging,  among 
other  things,  that  the  city  was  about 
to  proceed  against  them  under  the 
ordinance,  to  take  their  property,  the 
so-called  garbage,  from  them  with- 
out compensation,  to  their  irrep- 
arable injury,  and  to  subject  them 
to  daily  arrests,  prosecutions,  and 
multiplicity  of  suits,  and  praying  a 
temporary  order  and  a  perpetual  in- 
junction restraining  the  city  from 
proceeding  against  them  under  the 
ordinance,  and  from  interfering 
with  them  in  their  transporting  and 
conveying  from  their  respective 
hotels  and  restaurants  to  their 
farms  in  the  country,  their  so-called 
garbage.  A  temporary  restraining 
order  was  allowed.  Plaintiff  Han- 
naford  was  permitted  to  intervene 
without  objection  of  record.  De- 
fendant answered,  and,  by  cross  bill, 
asked  affirmative  relief:    That  the 


plaintiffs  be  required  to  account  to 
the  city  for  the  garbage  which  had 
been  taken  to  their  farms,  and  that 
they  be  enjoined  from  transporting 
through  the  streets  of  the  city  any 
garbage,  and  from  in  any  way  vio- 
lating the  provisions  of  the  city 
ordinance  relating  thereto.  After 
a  hearing,  the  trial  court  decreed  to 
plaintiffs  the  relief  prayed.  De- 
fendant has  appealed. 

Because  of  what  was  said  in  Board 
of  Health  v.  Vink,  184  Mich,  688, 
151  N.  W.  672,  and  Grand  Rapids 
V.  De  Vries,  123  Mich.  570,  82  N,  W. 
269,  we  consider  but  the  following: 
Was  the  material  conveyed  by  plain- 
tiffs through  the  streets  garbage 
within  the  meaning  of  the  ordinance, 
and  had  the  city  the  right  to  control 
the  disposition  of  it?  That  the  mat- 
ter conveyed  through  the  streets  of 
the  city  by  the  plaintiffs  to  their 
farms  was  almost  wholly  garbage 
within  the  meaning  of  §  3  of  the 
ordinance,  above  quoted,  we  have  no 
doubt.  It  was  "a  refuse  accumula- 
tion of  animal,  fruit,  and  vegetable 
matter"  attending  the  preparation, 
cooking,  and  use  of  food  in  these  en- 
terprises. Century  Dictionary  de- 
fines "refuse:"  "That  which  is  re- 
fused or  rejected;  waste  or  useless 
matter;  the  worst  or  meanest  part" 
See  Gardner  v.  Michigan,  199  U.  S. 
325,  50  L.  ed.  212,  26  Sup.  Ct.  Rep. 
106. 

"In  the  case  last  cited  [Grand 
Rapids  V.  De  Vries,  supra],  it  was 
quite  plainly  implied  that  the  com- 
mon council,  in  the  exercise  of  the 
police  power,  had  the  right  to  treat 
as  a  nuisance  all  such  refuse  as  is 
unfit  for  human  food.  The  court 
may  well  take  judicial  notice  that 
table  refuse,  when  dumped  into  re- 
ceptacles kept  for  that  purpose,  will 
speedily  ferment  and  emit  noisome 
odors  calculated  to  aCTect  the  public 
health."  People  v.  Gardner,  136 
Mich.  693,  100  N.  W.  126. 

See  Her  v.  Ross,  64  Neb.  710,  57 
L.R.A.  895,  97  Am.  St.  Rep.  676,  90 
N.  W.  869;  State  v.  Robb,  100  Me. 
180,  60  Atl.  874,  4  Ann.  Caa.  276. 

As  to  the  right  of  plaintiffs  to 
those  wholesome  substances,  leav- 
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ings  of  the  kitchen  or  table,  which 
are  fit  for  food,  we  quote  from  the 
city  of  Grand  Rapid^  v.  De  Vries, 
supra:  "It  may  be  said  that  the 
ordinance  does  not  attempt  to  regu- 
late in  any  manner  whatever  the 
disposition  of  wholesome  substances 
bj  the  householder.  It  is  aimed  only 
at  refuse ;  that  is,  discarded,  worth- 
less matter — matter  unfit  for  food. 
The  householder  has  perfect  liberty, 
under  the  ordinance,  to  consume,  or 
to  sell  or  give  away,  all  the  leavings 
of  his  table  or  kitchen  that  are  fit 
for  food." 

The  above  language  plainly  im- 
plies that  the  ci^  in  the  exercise 

IfalMiiee-  °^    ^^    policC    pOWCr 

Tetoae  from         had    the    right    to 
*'  treat  as  a  nuisance 

all  such  refuse  as  is  unfit  for  human 
food.  People  v.  Gardner,  supra. 
Wholesome  substances  may  be  dis- 
tinguished from  garbage  upon  the 
lacts  of  a  given  case;  but,  generally 
speaking,  they  may  include  broken 
bread,  meat  trimmings,  vegetable 
parts,  specked  apples,  and  the  like, 
if  fit  for  food.  See  State  v.  Orr,  68 
Conn.  101,  34  L.R.A.  279,  35  Atl. 
770.  But  when  such  matter  is  min- 
gled with  garbage  it  becomes  sub- 
ject to  public  control.  Dupont  v. 
District  of  Columbia,  20  App.  D.  C. 
477. 

"All  authorities  agree  in  holding 
that  garbage  in  and  of  itself  is  a 
nuisance."  Board  of  Health  v. 
Yink,  supra. 

Gatherers,    collectors,    and   pur- 
chasers of  garbage  who  conveyed 
the  same  through  city  streets  have 
been  held  to  be  violators  of  such 
ordinances  (cases  above  cited) .    Cr- 
^h  v.  Omaha,  101  Neb.  314,  L.R,A. 
1917E,  1163, 163  N.  W.  307;  People 
V.  Gordon,  81  Mich.  306,  21  Am.  St. 
Rep.  524,  45  N.  W.  658. 

But  it  is  urged  that  a  person  who 

las  produced  garbage  upon  his  own 

premises  has  a  right  to  dispose  of  it 

and  to  convey  it  through  the  streets, 

because  it  is  property  of  value,  and 

that  as  to  him  the  ordinance  is 

"Wanting  in  the  due  process  of  law 

reguired  by  the  Constitution.    Upon 

™s  Point  several  dead  animal  cases. 
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so-called,  are  cited,  but  these  are  not 
controlling.  It  is  not  competent  to 
declare  a  dead  animal  to  be  a  nui- 
sance immediately  after  death. 
People  V.  Gardner,  supra.  Dead 
animals  are  not  nuisances  per  se, 
and  the  city  in  its  ordinances  must 
pay  a  proper  regard  for  the  rights 
of  the  owner  in  such  property. 
River  Rendering  Co,  v.  Behr,  77  Mo. 
91,  46  Am.  Rep.  6.  Garbage  cases 
precisely  in  point  are  not  cited.  But 
we  again  quote  from  People  v.  Gard- 
ner, 136  Mich.  696,  100  N.  W.  127: 
"The  court  may  well  take  judicial 
notice  that  table  refuse,  when 
dumped  into  receptacles  kept  for 
that  purpose,  will  speedily  ferment 
and  emit  noisome  odors  calculated  to 
affect  the  public  health.  If,  in  pro- 
viding against  such  a  nuisance,  the 
owner  of  such  material  suffers  some 
slight  loss,  the  inconvenience  or  loss 
is  presumed  to  be  compensated  in 
the  common  benefit  secured  by  regu- 
lation. Horr  &  B.  Mun.  Pol.  Ord.  ^ 
220." 

The  ordinance  in  the  Gardner 
Case,  supra,  including  the  definition 
of  garbage,  is  substantially  the  same 
as  in  the  case  at  bar.  In  Gardner  v. 
Michigan,  199  U.  S.  331,  50  L.  ed. 
216,  26  Sup.  Ct.  Rep,  108,  iiie  lan- 
guage above  quoted  is  approved,  and 
tiie  court  said : 

"The  defendant  insists  that  it  is 
part  of  the  common  knowledge  of 
the  country  that  the  refuse  from 
kitchens,  tables,  hotels,  and  restau- 
rants is  valuable  as  food  for  swine, 
and  is  property  within  the  meaning 
of  the  constitutional  provision  which 
forbids  the  taking,  by  any  state,  of 
private  property  for  public  use  with- 
out compensation.    .    .    . 

"Looking  at  the  matter  In  a  prac- 
tical light,  we  are  unable  to  say  that 
the  means  devised  by  the  city  coun- 
cil and  indicated  by  its  action  were 
plainly  unreasonable  or  unneces- 
sary, or  did  not  have  a  real  sub- 
stantial relation  to  the  protection  of 
the  public. 

"Touching  the  suggestion  that 
garbage  and  refuse  are  valuable  for 
the  manufacture  of  merchantable 
grease  and  other  products,  it  is  s>uf- 
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ficient,  in  view  of  what  we  have  said 
in  the  other  case,  to  remark  that  it 
was  a  controlling  obligation  of  the 
city,  which  it  could  not^  properly  ig- 
nore, to  protect  the  Health  of  its 
people  in  all  lawful  ways  having  re- 
lation to  that  object;  and  if,  in  its 
judgment,  fairly  and  reasonably  ex- 
ercised, the  presence  of  garbage  and 
refuse  in  the  city,  on  the  premises  of 
householders  and  otherwise,  would 
endanger  the  public  health,  by  caus- 
ing the  spread  of  disease,  then  it 
could  rightfully  require  such  gar- 
bage and  refuse  to  be  removed  and 
disposed  of,  even  if  it  contained 
some  elements  of  value.  In  such  cir- 
cumstances, the  property  rights  of 
individuals  in  the  noxious  materials 
described  in  the  ordinance  must  be 
subordinated  to  the  general  good. 
If  it  be  said  that  the  city  might  have 
adequately  guarded  the  public  health 
and  at  the  same  time  saved  the  prop- 
erty rights  of  its  owner  on  whose 
(Premises  garbage  and  refuse  were 
found,  the  answer  is  that  the  city 
evidently  thought  otherwise,  and  we 
cannot  confidently  say  that  its  con- 
stituted authorities  went  beyond  the 
necessities  of  the  case  and  exceeded 
Uieir  proper  functions  when  they 
passed  the  ordinance  in  question. 
Those  ordinances  cannot,  therefore, 
according  to  well-settled  principles, 
be  held  to  be  wanting  in  the  due 
process  of  law  required  by  the  Con- 
stitution." 

We  quote  from  State  v.  Robb, 
supra : 

"It  may  therefore  be  regarded  as 
settled  that  reasonable  municipal 
health  regulations,  under  the  au- 
thority oif  the  state,  are  not  void  as 
taking  private  property  without  due 
process  of  law,  or  as  a  taking  of  pri- 
vate property  without  just  compen- 
sation.   .    .    . 

"That  some  regulation  of  the  col- 
lection and  removal  of  refuse  and 
offal  in  thickly  populated  cities  [is 
necessary]  is  not  denied.  It  needs 
no  argument  to  show  that  if  the  dis- 
posal of  matter  of  that  sort,  already 
decayed  or  which  will  forthwith  de- 
cay, be  left  to  the  will  or  whim  or 


negligence  or  ignorance  of  its  owner, 
or  of  those  to  whom  the  owner  may 
commit  it  for  removal,  the  health, 
to  say  nothing  of  the  comfort,  of  the 
public,  will  be  seriously  endangered. 
Ordinances  or  other  regulations 
with  respect  to  the  collection  and 
disposal  of  offal  and  garbage  have 
frequently  been  before  the  courts, 
and  in  no  case  have  the  power  and 
propriety  of  regulation  been  ques- 
tioned, though  in  some  cases  objec- 
tionable features  in  the  method  of 
regulation    have    been    discovered. 

•       •       • 

"The  question  now  reverts  to 
whether  the  regulation  adopted  in 
this  case  was  reasonable  and  lawful. 
By  its  terms  it  gives  the  exclusive 
privilege  of  collecting  and  removing 
all  refuse  matter  constituting  house 
offal  or  swill,  within  the  city  of 
Portland,  to  a  person  or  persons 
specially  appointed,  and  prohibits 
all  other  persons  from  engaging 
in  that  business.  It  even  pro- 
hibits the  owners  upon  whose 
premises  the  refuse  is  made,  from 
carrying  it  through  the  streets- 
no  matter  how  carefully  and  safe- 
ly—to uses  of  their  own  outside 
of  the  city.  That  house  offal 
has  some  appreciable  value,  we 
think,  may  be  assumed,  but  as  we 
have  already  seen,  that  fact  does 
not  save  it  from  police  regulation, 
if  it  is  already  noxious,  or  is  in  such 
condition  as  to  require  prompt  inter- 
vention to  prevent  its  becoming  nox- 
ious and  dangerous  to  health.  Har- 
rington V.  Providence,  20  R.  I.  233, 
38  L.R.A.  305,  38  Atl.  1.  The 
state  may  even  direct  its  destruction. 
Lawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499." 
Her  V.  Ross,  supra;  2  Dill.  Mun. 
Corp.  5th  ed.  §  678 ;  State  v.  Pays- 
san,  47  La.  Ann.  1030,  49  Am.  St. 
Rep.  390,  17  So.  481 ;  Re  Zhizhuzza, 
147  Cal.  328,  81  Pac.  955;  North 
American  Cold  Storage  Co.  v.  Chi- 
cago, 211  U.  S.  306,  53  L.  ed.  195,  29 
Sup.  Ct.  Rep.  101,  15  Ann.  Cas.  276. 

The  rights  of  plaintiffs  in  this 
garbage  must  be  subordinated  to  the 
general  good.     They  are  compen- 
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common  benefits  se- 
ordinance.  The  city- 
has  the  right  to  con- 
trol the  disposition 
of  this  garbage 
agreeably  to  the 
-  provisions  of  the 
ordinance.  The  request  of  the  de- 
fendant for  an  accounting,  which  is 
not  discussed  in  its  brief,  and  which 
is  not  supported  by  competent  evi- 
dence, and  which  was   seemingly 
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abandoned  upon  the  hearing,  will  be 
denied. 

The  decree  of  the  lower  court  is 
reversed,  and  one  will  be  entered 
dismissing  the  bill  of  complaint  and 
enjoining  plaintiffs  from  conveying 
garbage  through  the  streets  of  the 
city  and  from  in  any  manner  violat- 
ing the  ordinance  of  the  defendant 
city  with  reference  to  garbage  or  re- 
moval thereof.  No  costs  will  be 
awarded. 


ANNOTATION. 
Validity  of  statutory  or  municipal  regulation  aa  to  garbage. 


L  Introdactory,  287. 
II.  Statutory  regulation,  288. 
IIL  Hnnicipal  reg^ilation: 
a.  Generally,  289. 
b..  Kemoval  of  garbage: 

1.  Character  of  receptacle,  291. 

2.  Character  of  vehicle,  291. 

/.  Introductory, 

This  note  discusses  and  reviews 
only  the  cases  passing  on  the  validity 
of  statutory  or  municipal  regulations 
as  to  garbage.  Cases  involving  merely 
the  construction  of  a  particular  stat- 
ute or  ordinance  dealing  with  that 
subject,  wherein  no  mention  is  made 
of  its  validity,  are  excluded.  Likewise 
cases  involving  the  validity  of  regula- 
tions as  to  ashes,  cinders,  manure,  un- 
sewered  privies,  and  dead  animals,  are 
not  included,  although  the  particular 
subjects  mentioned  are  often  included 
in  a  statute  or  ordinance  regulating 
garbage.  Statutory  or  municipal  reg- 
ulation of  removal  of  ashea  or  other 
rubbish  is  the  subject  of  the  annota- 
tion following  Baltimore  v.  Hampton 
Court  Co.  post,  309.  The  power  of  a 
municipality  to  designate  a  place  for 
the  dumping  of  garbage,  or  to  license 
or  maintain  a  plant  for  the  incinera- 
tion of  garbage,  under  such  circum- 
stances as  to  create  a  nuisance,  is  not 
discussed.  As  to  injunction  to  prevent 
the  establishment  or  maintenance  of  a 

plant  for  the  destruction  of  garbage, 

«ee  the  note  in  5  A'.L.R.,  beginning  at 

page  920. 

The  liability  of  a  municipality  for 


III.  b — continued. 

3.  Expense  of  removal,  292. 

4.  Designation    of    scavenger, 

293. 
c.  Disposal  of  garbage: 

1.  Destruction,  301. 

2.  Other  methods,  304. 

the  act  of  an  employee  engaged  in  re- 
moving garbage  or  rubbish  is  con- 
sidered in  the  annotation  in  14  A.L.R. 
1478. 

In  the  Century  Dictionary  (cited 
in  St.  Louis  v.  Robinson  (1896)  135 
Mo.  460,  37  S.  W.  110),  garbage  is  de- 
fined as  follows:  "(1)  Originally,  the 
entrails  of  fowls,  and  afterwards  of 
any  animal;  now,  offal  or  refuse 
organic  matter  in  general;  especially 
the  refuse  animal  and  vegetable  mat- 
ter from  a  kitchen.  (2)  Any  worth- 
less, offensive  matter:  Offal  is  de- 
fined as  follows:  '(1)  That  which 
falls  off,  as  a  chip  or  chips  in  dress- 
ing wood  or  stone;  that  which  is 
suffered  to  fall  off  as  of  little  value 
or  use.  (2)  Waste  meat;  the  parts  of 
a  butchered  animal  which  are  rejected 
as  unfit  for  use.  (8)  Jlefuse  of  any 
kind;  rubbish.'"  Webster  (cited  in 
Dupont  V.  District  of  Columbia  (1902) 
20  App.  D.  C.  486)  defines  garbage  as 
"properly  that  which  is  purged  or 
cleansed  away;  the  bowels  of  an 
animal;  refuse  parts  of  flesh;  offal; 
hence,  the  refuse  animal  and  vege- 
table matter  from  a  kitchen." 

Garbage  regulations  usually  pre- 
scribe what  is  to  be  included  in  the 
term  "garbage"  or  "offal."    Thus,  the 
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ordinance  under  consideration  in 
Grand  Rapids  v.  De  Vries  (1900)  123 
Mich.  670,  82  N.  W.  269,  and  also  in 
PANTLiND  V.  Grand  Rapids  (reported 
herewith,  ante,  280),  defined  the 
words  "garbage"  and  "offal"  to  in- 
clude "every  refuse  accumulation  of 
animal,  fruit,  or  vegetable  matter, 
liquid  or  otherwise,  that  attends  the 
preparation,  use,  cooking,  dealing  in, 
or  storing  of  meat,  fish,  fowl,  fruit,  or 
vegetables."  And  in  State  v.  Orr 
(1896)  68  Conn.  101,  34  L.R.A.  279, 
36  Atl.  770,  the  ordinance  considered 
expressly  limited  the  term  "garbage 
and  offal"  to  mean  "only  such  refuse 
matter  as  accumulates  in  the  prepara- 
tion of  food  for  the  table,"  and  was 
held  to  extend  to  matter  which  was  in 
fact  noisome,  or  which  had  been  re- 
fused or  rejected  by  the  owner. 

While  garbage  is  usually  very 
offensive,  particularly  to  the  sense  of 
smell,  and  carries  with  it  the  idea 
of  filth,  it  is  not  necessary  that  fer- 
mentation shall  have  commenced  be- 
fore any  particular  refuse  can  be  held 
to  be  garbage.  Rochester  v.  Gutber- 
lett  (1911)  73  Misc.  607,  133  N.  Y. 
Supp.  541,  affirmed  in  (1914)  211  N.  Y. 
309,  L.RJ\..1915D,  209,  105  N.  E.  548, 
Ann.  Cas.  1915C,  483. 

II.  statutory  regulation. 
Apparently    but    two    cases    have 
passed  on  the  validity  of  a  statute 
regulating  the  removal  or  destruction 
of  garbage. 

The  case  of  New  York  Sanitary 
Utilization  Co.  v.  Health  Dept.  (1901) 
61  App,  Div.  106,  70  N.  Y.  Supp.  510, 
affirming  (1900)  32  Misc.  677,  67  N.  Y. 
Supp.  324,  involved  the  constitution- 
ality of  an  act  amending  the  charter 
of  the  city  of  New  York  with  respect 
to  the  regulation  of  offensive  trades, 
which  was  passed  without  acceptance 
by  the  city.  The  act  made  it  unlaw- 
ful "for  any  person  or  persons,  incor- 
porated or  unincorporated,  or  any  cor- 
poration or  corporations,  to  carry  on, 
establish,  prosecute  or  continue  with- 
in the  borough  of  Brooklyn  the  occupa- 
tion or  trade  or  business  of  rendering 
or  treating  with  steam  or  ]|>oiIing  gar- 
bage, swill,  or  offal,  and  requiring  any 
such  establishment  or  establishments 


or  place  of  such  business  existing 
within  the  said  boroughs  respectively 
to  be  forthwith  removed  out  of  said 
boroughs,  and  such  trade,  occupation 
or  business  to  be  forthwith  abated  and 
discontinued,"  regardless  of  its  being, 
in  fact,  a  nuisance.  Holding  the  act 
to  be  unconstitutional  as  an  unreason- 
able exercise  of  the  police  power,  and 
also  as  depriving  the  owner  of  his 
property  without  due  process  of  law 
and  without  just  compensation,  the 
court  said:  "By  the  interposition  of 
the  demurrer  the  allegations  of  fact 
contained  in  the  complaint  are  admit- 
ted. It  stands  conceded  that  the 
plaintiff's  business  as  carried  on  not 
only  does  not  constitute  a  nuisance, 
but  that  it  is  not  detrimental  to 
the  public  health;  that  it  is  carried 
on  at  the  most  appropriate  place 
for  that  purpose  within  the  terri- 
tory of  the  city  of  New  York;  that 
the  process  employed  by  it  in  dis- 
posing of  the  garbage  and  refuse  of  a 
great  city  is  the  best  and  most  con- 
venient that  has  been  devised;  and 
that  the  manner  in  which  that  process 
is  used  is  in  no  way  prejudicial  to  the 
comfort  of  the  inhabitants  of  the  city, 
and  is  carried  on  to  the  entire  satisfac- 
tion of  the  city  and  state  officials. 
Those  are  allegations  which,  upon  an 
issue  of  fact,  would  be  provable  as 
facts,  and  therefore  stand  fully  ad- 
mitted. ...  It  is  not  an  act  for 
the  general  regulation  of  a  business 
which  might  be  conducted  so  as  to 
impair  the  public  health,  or  seriously 
to  interfere  with  the  convenience  and 
comfort  of  the  people  of  a  great  city. 
We  are  of  the  opinion  that  the  court 
at  special  term  was  right  in  holding 
that  the  act  is  in  violation  of  the  con- 
stitutional rights  of  the  plaintiff,  and 
particularly  because,  as  affecting  it, 
it  would  deprive  it  of  its  property, 
and  of  its  right  to  continue  or  carry 
on  its  business,  without  due  process 
of  law,  and  without  making  compen- 
sation; and  because  it  also  impairs 
the  obligation  of  its  contracts  with 
the  former  cities  of  New  York  and 
Brooklyn,  which  obligation  is  trans- 
ferred by  the  Grepter  New  York  char- 
ter to  the  present  city  of  New  York; 
and  also  because  it  appears  upon  its 
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face  not  to  be  an  act  properly  regu- 
I  lating,  within  the  limits  of  the  police 
power  of  the  state,  a  business  which 
has  heretofore  been  considered  as 
legitimate  and  authorized  and  neces- 
sary to  the  welfare  of  the  community." 
In  Koeffler  v.  State  (1914)  157  Wis. 
4S4.  147  N.  W.  689,  a  statute  requir- 
ing the  owner  of  every  apartment 
house,  tenement  house,  lodsring  or 
boarding  house,  to  furnish  suitable 
covered  receptacles  for  garbage, 
ashes,  and  rubbish,  was  held  to  be  a 
valid  exercise  of  the  police  power. 
The  court  said:  "Garbage  is  often 
temporarily  stored  outside  of  build- 
ings until  it  is  carted  away.  It  is 
generally  offensive  and  forms  a  breed- 
ing place  for  flies,  and  we  do  not  un- 
derstand that  it  is  claimed  that  the 
city  might  not  properly  require  that 
garhage  be  stored  in  inclosed  recep- 
tacles. Whether  it  is  or  not,  we  do 
not  think  there  is  any  doubt  about  the 
right  of  the  state  to  require  that  it 
be  so  kept.  The  real  objection  to  the 
law  is  that  it  is  made  the  duty  of  the 
j  landlord  to  provide  the  receptacle,  in- 
I  "stead  of  the  duty  of  the  tenant  who 
creates  the  garbage.  Uncovered  gar- 
bage is  just  as  likely  to  affect  the 
health  and  comfort  of  the  occupants 
of  adjacent  premises  as  it  is  that  of 
the  tenant  who  is  responsible  for  it. 
It  is  not  unreasonable  to  require  the 
owner  of  a  parcel  of  land  to  see  that 
his  premises  are  so  used  as  not  to 
constitute  a  nuisance  as  to  the  occu- 
pants of  adjacent  premises.  This  ref- 
use must,  of  necessity,  be  stored 
some  place  if  only  for  a  short  time, 
and  we  do  not  think  the  provision  re- 
quiring the  landlord  to  furnish  'the 
storage  receptacle  is  so  far  without 
the  bounds  of  reason  as  to  warrant 
the  court  in  holding  it  void.  It  would 
hardly  be  said  that  the  owner  of  such 
a  building  as  is  described  in  the  stat- 
ute could  be  required  by  law  to  pro- 
vide suitable  water-closets  for  the  use 
of  his  tenants,  and  yet  as  far  as  the 
general  public  health  is  involved  the 
difference  between  these  two  conven- 
iences is  one  of  degree  only.  Concern- 
ing the  indefiniteness  of  the  law,  little 
need  be  said.  Almost  any  water-tight 
receptacle  that  has  a  well-fitting 
■cover  will  answer  the  purpose  of  the 
15  A.L.R.— 19. 


law.  The  legislature  could  not  well 
go  into  details  as  to  the  dimensions  of 
the  receptacle  or  material  out  of  which 
At  should  be  made.  Its  size  must 
depend  in  a  large  degree  on  the 
quantity  of  garbage  that  is  to  be 
stored.  This  depends  on  the  character 
of  the  occupancy  of  the  building  and 
the  number  of  tenants  who  use  a 
single  receptacle.  We  think  anyone 
making  an  honest  effort  to  comply  with 
the  law  in  the  way  of  securing  a  suit- 
able receptacle  will  not  encounter  very 
much  difficulty  in  doing  so.  We  sup- 
pose that  garbage  cans  are  commonly 
kept  for  sale  in  hardware  stores  in 
cities.  Cans  sufficiently  large  for  the 
accommodation  of  the  garbage  ac- 
cumulations from  a  large  apartment 
house  or  boarding  house  may  not  be 
kept  in  stock  by  hardware  dealers,  but 
they  can  be  readily  made." 

lit.  Municipal    regulatiotu 

a.  Oenerally. 

Within  the  general  principle  that  a 
city  in  the  exercise  of  the  police  pbwer 
granted  to  it  by  the  state  may,  by 
reasonable  ordinance,  regulate  the 
collection  and  disposal  of  substances 
within  the  city  which  are  nuisances 
per  se,  or  which  may  become  nuisances, 
it  is  unquestioned  that  a  city  may 
adopt  necessary  and  reasonable  regu- 
lations for  the  collection,  removal,  and 
disposal  of  garbage  accumulating 
within  its  limits. 

United  States.  —  California  Reduc- 
tion Co.  V.  Sanitary  Reduction  Works 
(1905)  199  U.  S.  S06,  50  L.  ed.  204, 
26  Sup.  Ct.  Rep.  100,  affirming  (1903) 
61  C.  C.  A.  91,  126  Fed.  29,  which 
affirms  (1899)  94  Fed.  693;  Gardner 
V.  Michigan  (1905)  199  U.  S.  325,  50 
L.  ed.  212,  26  Sup.  Ct.  Rep.  106. 

California. — Re  Zhizhuzza  (1905) 
147  Cal.  328,  81  Pac.  955;  Ex  parte 
Casinello  (1881)  62  Cal.  538. 

Colorado. — Ouray  v.  Corson  (1900) 
14  Colo,  App.  345,  59  Pac.  876. 

Connecticut— State  v.  Orr  (1896) 
68  Conn.  101,  84  L.R.A.  279,  35  Atl. 
770. 

District  of  Columbia. — Nash  v.  Dis- 
trict of  Columbia  (1906)  28  App.  D.  C. 
598,    8    Ann.    Cas.    815;    Dupont    v. 
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District  of  Colambia  (1902)  20  App. 
D.  C.  477. 

Indiana. — ^Walker  t.  Jameson  (1894) 
140  Ind.  591,  28  L.R.A.  679,  49  Am. 
St.  Rep.  222,  37  N.  E.  408,  39  N.  E. 
869. 

Kansas. — O'Neal  v.  Harrison  (1915) 
96  Kan.  339,  L.R.A.1915F,  1069,  150 
Pac.  551,  overruling  Re  Lowe  (1895) 
54  Kan.  757,  27  L.R,A.  545,  39  Pac. 
710;  Kirksey  v.  Wichita  (1918)  103 
Kan.  761,  175  Pac.  974;  Blakeman  v. 
Wicliita  (1918)  103  Kan.  763,  175  Pac. 
975. 

Louisiana.^ — See  State  v.  Payssan 
(1895)  47  La.  Ann.  1029,  49  Am.  St. 
Rep.  390,  17  So.  481. 

Maine.— State  v.  Robb  (1905)  100 
Me.  180,  60  Atl.  874,  4  Ann,  Cas.  275. 

Maryland.— Schultz  v.  State  (1910) 
112  Md.  211,  76  Atl.  592. 

Massachusetts. — ^Re  Vandine  (1828) 
6  Pick.  192, 17  Am.  Dec.  351 ;  Wheeler 
V.  Boston  (reported  herewith)  ante, 
275. 

Michigan.  —  People  v.  Gardner 
(1904)  136  Mich.  693,  100  N.  W.  126, 
affirmed  in  (1905)  199  U.  S.  325,  50  L. 
ed.  212,  26  Sup.  Ct.  Rep.  106;  People 
V.  Gardner  (1906)  143  Mich.  104,  106 
N.  W.  541;  Grand  Rapids  v.  De  Vries 
(1900)  123  Mich.  570,  82  N.  W.  269; 
People  V.  Gordon  (1890)  81  Mich,  306, 
21  Am.  St.  Rep.  524,  45  N.  W.  658. 
See  also  Board  of  Health  v.  Vink 
(1915)  184  Mich.  688,  151  N.  W.  672. 
And  see  Pantlind  v.  Grand  Rafiss 
(reported  herewith)  ante,  280. 

MissourL  —  Valley  Spring  Hog 
Ranch  Go.  v.  Plagmann  (reported 
herewith)  ante,  266. 

Nebraska. — ^Urbach  v.  Omaha  (1917) 
101  Neb.  314,  L.R.A.1917E,  1163,  163 
N.  W.  307;  Her  v.  Ross  (1902)  64  Neb. 
710,  57  L.R.A,  895,  97  Am.  St.  Rep.  676, 
90  N.  W.  869;  Coombs  v.  MacDonald 
(1895)  43  Neb.  632,  62  N.  W.  41; 
Smiley  v.  MacDonald  (1894)  42  Neb. 
5,  27  L.R.A.  540,  47  Am.  St.  Rep.  684, 
60  N.  W.  355. 

New  Jersey. — Atlantic  City  v.  Ab- 
bott (1906)  73  N.  J.  L.  281,  62  Atl.  999. 

New  York. — ^Rochester  v.  Gutberlett 
(1914)  211  N.  Y.  309,  L.R.A.1915D, 
209,  105  N.  E.  548,  Ann.  Cas.  1915C, 
483,  affirming  (1912)  151  App.  Div.  900, 
135  N.  Y.  Supp.  1104,  which  affirms 


(1911)  78  Misc.  607,  133  N.  Y.  Supp. 
541;  Newton  v.  Lyons  (1896)  11  App 
Div.  105,  42  N.  Y.  Supp.  241;  Eddy  ▼. 
Buffalo  (1920)  193  App.  Div.  246,  184 
N.  Y.  Supp.  51. 

Ohio.— See  Bauer  v.  Casey  (19C4> 
26  Ohio  C.  C.  598. 

Pennsylvania. — Marple  v.  Pfanner 
(1911)  21  Pa.  Dist.  R.  847,  851;  Harris- 
burg  V.  Martin  (1910)  20  Pa.  Dist.  R. 
325;  Butler  v.  Logan  (1910)  19  Pa. 
Dist.  R.  952.  See  also  Kussel  v.  Erie 
(1898)  8  Pa.  Dist.  R.  105. 

Texas. — ^Ex  parte  London  (1914)  73 
Tex.  Grim.  Rep.  208,  163  S.  W.  968;  Ex 
parte  Howell  (1913)  71  Tex.  Grim. 
Rep.  71,  158  S.  W.  535;  Ex  parte  An- 
derson (1908)  53  Tex.  Grim.  Rep.  243, 
109  S.  W.  193. 

Washington.  —  Smith  v.  Spokane 
(1909)  55  Wash.  219,  104  Pac.  249,  19 
Ann.  Cas.  1220. 

The  fact  that  a  number  of  articles 
which  are  fit  for  human  food  may  be 
picked  eut  of  a  quantity  of  garbage 
does  not  affect  the  power  of  the  munic- 
ipality absolutely  to  control  its  dis- 
position. Kirksey  v.  Wichita  (1918). 
103  Kan.  761,  175  Pac.  974;  Schultz 
V.  State  (1910)  112  Md.  211,  76  Atl. 
592.  In  the  latter  case  the  court  said : 
"The  fact  that  this  accumulation  con- 
tains fresh  scraps  of  animal  and  vege- 
table matter  does  not  prevent  the  ex- 
tension of  the  police  power  of  the  city 
over  the  whole  subject,  as  this  or- 
dinance does.  To  admit  the  right  of 
the  appellant,  independent  of  the  city's 
control,  to  select  and  haul  from  hotels, 
clubs,  and  apartment  houses  such 
scraps,  would  very  greatly  weaken  the 
effective  control  of  the  municipality 
over  the  subject.  It  would  result  to 
a  very  great  extent  in  the  substitu- 
tion of  individual  judgment  in  a 
matter  of  vital  concern  to  the  city,  for 
the  judgment  of  the  municipal  author- 
ities. It  is  'evident  that  the  recogni- 
tion of  such  an  uncontrolled  right 
would  be  fraught  with  great  danger 
to  the  public  health." 

So  it  was  said  in  State  v.  Orr.  (1896) 
68  Conn.  101,  34  L.R.A.  279,  35  Atl. 
770:  "There  is  so  much  of  this  kind 
of  matter  that  is  offensive  and  danger- 
ous to  the  health  of  the  community. 
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that  it  all  may  be  properly  made  sub- 
ject to  public  regulation  and  control." 

J>.  Bemoval  of  garbetge. 

1.  Chmmcter  of  reeeptaele. 

Under  its  police  power,  a  municipal- 
ity may  lawfully  designate  the  kind 
of  receptacle  in  which  garbage  may 
be  placed  for  collection  by  the  scaven- 
ger. Walker  t.  Jameson  (1894)  140 
Ind.  691,  28  L.RA.  679,  49  Am.  St 
Rep.  222,  37  N.  E.  403,  39  N.  E.  869. 
Valley  Spring  Hog  Ranch  Co.  v. 
Plagmann  (reported  herewith)  ante, 
266;  Ex  parte  Anderson  (1908)  63 
Tex.  Crim.  Rep.  243,  109  S.  W.  193. 

Thus,  in  Walker  v.  Jameson  (Ind.) 
supra,  an  ordinance  requiring  house- 
holders to  place  all  garbage,  not  de- 
stroyed by  them  on  the  premises,  in 
proper  receptacles  convenient  for  re- 
moval by  a  public  contractor,  was  held 
to  be  a  valid  exercise  of  the  police 
power. 

And  in  Valley  Spring  Hog  Ranch 
V.  Plagmann  (reported  herewith) 
ante,  266,  an  ordinance  requiring  the 
use  of  air-tight  metallic  receptacles 
for  garbage  was  held  to  constitute  a 
fair  exercise  of  the  police  povyrer  cal- 
culated to  reduce  to  a  minimum  the 
spread  of  disease. 

It  has  also  been  held  that  an  or- 
dinance, passed  under  charter  author- 
ity, providing  that  "all  swill,  dish- 
water, slops,  or  other  garbage  of  a 
watery  kind  shall  be  removed  in  water- 
tight vessels  or  receptacles,  with 
tight  covering  preventing  the  escape 
of  same  or  offensive  odors  therefrom," 
is  8  reasonable  exercise  of  the  police 
power.  Ex  parte  Anderson  (Tex.) 
supra. 

In  each  of  the  following  cases, 
while  the  point  was  not  presented  for 
adjudication,  the  court  upheld  an  or- 
dinance designating  a  particular  kind 
of  receptacle  for  the  collection  of 
garbage:  Re  Zhizhuzza  (1905)  147 
CaL  828,  81  Pac.  965  (receptacles 
furnished  by  city) :  State  v.  Orr 
(1896)  68  Conn.  101,  84  L.R.A.  279, 
35  Atl.  770  (suitable  covered  vessels, 
not  larger  than  a  half  barrel) ;  Kirk- 
aey  v.  Wichita  (1918)  103  Kan.  761, 
175  Pac.  974  (cans  required  to  be 
drained  of  surplus  water  aAd  liquids. 


and  free  from  all  deleterioujs  matter, 
such  as  glass,  tin  cans,  papers,  ashes, 
poison,  or  other  matter  injurious  to 
animal  life). 

In  Pantlind  v.  Grand  Rapids  (re- 
ported herewith)'  ante,  280,  the  or- 
dinance, which  is  upheld,  requires 
householders  to  place  all  garbage  in 
proper  vessels  or  tanks  to  be  kept 
water-tight,  with  tightly  fitting  covers 
not  to  be  removed  except  when  abso- 
lutely necessary. 

S,  Character  vf  veMtH«. 

A  municipality,  under  its  .police 
power,  may  enact  reasonable  regula- 
tions as  to  the  .character  of  the 
vehicles  to  be  used  in  transporting 
garbage  through  the  streets.  Dupont 
V.  District  of  Columbia  (1906)  20  App. 
D.  C  477;  People  v.  Gordon  (1890)  81 
Mich.  306,  21  Am.  St.  Rep.  624,  46  N. 
W.  658;  Grand  Rapids  v.  De  Vries 
(1900)  123  Mich.  570,  82  N.  W.  269; 
Valley  Spring  Hog  Ranch  Co.  v. 
Plagmann  (reported  herewith)  ante, 
266. 

Thus,  an  ordinance,  passed  under 
express  statutory  authority,  requiring 
that  "each  cart  or  other  vehicle  used 
for  the  purpose  of  removing  garbage 
shall  have  the  word  'garbage'  and  the 
number  of  the  wagon  in  large  white 
letters  on  a  black  ground,  plainly 
painted  or  attached  to  each  side  of  the 
wagon  bed,  which  shall  be  of  metal, 
water-tight,  and  provided  with  tight- 
fitting  covers,  and  be  approved  by  the 
superintendent  of  street  cleaning," 
has  been  held  to  be  a  valid  police  regu- 
lation. Dupont  V.  District  of  Colum- 
bia (D.  C.)  supra,  wherein  the  court 
said :  "If  the  removal  of  garbage  were 
left  free  to  householders  and  their 
private  contractors  and  vendees,  the 
requirement  that  it  shall  be  transport- 
ed in  wagons  of  a  certain  construction, 
designation,  and  number  would  not 
be  an  unreasonable  one.  Wagons 
delivering  milk  and  other  articles  that 
are  subject  to  inspection  in  the  in- 
terest of  the  public  health  are  often 
required  to  be  marked  so  that  they 
may  be  of  ready  identification,  and 
numbers  are  generally  required  to  be 
borne  by  all  public  vehicles  for  the 
transportation  of  persons  or  parcels. 
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It  is  quite  reasonable  tfaat  wagons  en- 
gaged in  hauling  garbage  along  the 
publie  streets  shall  be  constructed  so 
as  to  prevent,  as  far  as  may  be  practi- 
cable, the  escape  of  any  of  its  particles 
and  efiQuyia.  The  conspicuous  mark 
indicating  the  uses  of  the  wagon  is 
doubtless  intended  to  enable  the 
police  and  health  inspectors  the  more 
easily  to  identify  it  and  keep  it  under 
the  constant  supervision  which  the 
public  safety  and  comfort  demand." 

Likewise,  the  requirement  that  gar- 
bage shall  be  removed  in  water-tight, 
closed  carts  or  wagons,  and  that  the 
same  shall  be  marked  "garbage,"  has 
been  held  to  be  a  reasonable  exercise 
of  the  police  power.  People  v.  Gordon 
(1890)  81  Mich.  306,  21  Am.  St.  Rep. 
624,  46  N.  W.  658,  wherein  the  court 
said :  "That  the  vehicle  of  transporta- 
tion of  this  filth  should  be  water-tight, 
closed,  and  marked  so  that  it  will  be 
known,  is,  in  our  opinion,  not  only  a 
reasonable  regulation,  but  a  judicious 
one,  as  affecting  the  public  health." 

To  the  same  effect,  see  Grand  Rapids 
T.  De  Vries  (1900)  123  Mich.  670,  82 
N.  W.  269. 

In  Valley  Spring  Hog  Ranch  Co. 
V.  Plagmann  (reported  herewith) 
ante,  266,  the  following  ordinance 
was  sustained:  "Every  cart  or 
vehicle  used  to  cart  garbage  and 
other  household  refuse  in  or  about  or 
along  any  street,  alley,  highway,  or 
thoroughfare  of  this  city  shall  be  fit- 
ted with  a  good  substantial  metal  box 
thereon,  the  sides  and  ends  of  which 
shall  not  be  less  than  24  inches  high, 
so  that  no  portion  of  such  garbage 
shall  be  scattered,  thrown  or  dropped 
into  such  street,  alley,  highway,  or 
thoroughfare,  and  all  other  carts  and 
vehicles  used  in  hauling  such  offensive 
matter  shall  have  the  box  thereon 
closely  covered  with  sufficient  cover- 
ing and  so  tightly  fitted  as  to  prevent 
the  escape  of  any  of  the  contents  or 
effluvia  therefrom." 

8.  Sxpense  of  retnortal. 

A  city,  in  the  exercise  of  its  police 
power  and  as  incident  to  its  garbage 
regulations,  may  exact  a  fee  from 
householders  for  the  removal  of 
garbage.    Walker  v.  Jameson  (1894) 


140  Ind.  591,  28  L.R.A.  679.  49  Am.  St 

Rep.  222,  37  N.  E.  403,  39  N.  E.  869; 
Re  Zhizhuzza  (1906)  147  CaL  328,  81 
Pac.  956. 

Thus,  in  Walker  v.  Jameson  (Ind.) 
supra,  it  was  held  that  a  contract  for 
the  removal  of  garbage  entered  into 
by  a  municipal  council  with  express 
authority  "to  prevent  the  deposit  of 
any  unwholesome  substances,  either ' 
on  private  or  public  property;  compel 
its  removal  to  designated  points,  and 
to  require  slops,  garbage,  ashes,  waste 
or  other  material  to  be  removed  to 
designated  points,  or  to  require  the 
occupants  of  premises  to  place  them 
conveniently  for  removal,"  which  con- 
tained a  provision  for  pajrment  by  the 
householder  for  the  removal  of  his 
garbage,  was  held  not  to  be  invalid 
on  the  ground  that  the  fee  for  the 
removal  of  the  garbage  was  an  assess- 
ment against  him  or  his  property. 
The  court  said:  "An  assessment  is  a 
charge  laid  upon  individual  property, 
because  the  property  upon  which  the 
burden  is  imposed  receives  a  special 
benefit  which  is  different  from  the 
general  one  which  the  owner  enjoys 
in  common  with  others  as  a  citizen. 
In  this  case  there  is  nothing  of  the 
kind.  No  householder  is  required  to 
have  garbage  removed  or  to  pay  for 
its  removal.  Every  householder  may 
destroy  all  his  garbage  on  his  own 
premises,  taking  care  not  to  create  a 
nuisance  in  so  doing.  If  he  do  not 
destroy  all,  he  may  reduce  it  to  a 
minimum.  This  ordinance  and  con- 
tract simply  provide  that  if  he  does 
produce  garbage  which  has  to  be 
carted  through  the  streets,  the  city 
or  its  agent,  the  contractor,  shall  do 
the  work  at  his  expense.  Whatever 
else  it  may  be,  it  is  certainly  not  an 
assessment.  The  provision  for  the 
removal  of  the  garbage  at  the  expense 
of  the  property  holder  is  an  extreme 
exercise  of  this  power,  but  is  an  in- 
cident to  its  existence." 

The  fact  that  the  fees  for  the  re- 
moval of  garbage  are  determined  by 
the  place  from  which  it  is  removed, 
and  are  not  based  on  the  quanti^ 
taken,  does  not  render  an  ordinance 
invalid  as  an  unfair  or  unreasonable 
way  of  determining  such  matter.    Re 
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Zitizhnzza  (CaL)  supra,  wherein  the 
court  said:  "It  is  also  contended  on 
behalf  of  petitioner  that  the  fees  for 
the  removal  of  garbage  must  be  based 
on  qoanti^,  and  not  determined  by 
the  place  from  which  the  garbage  is 
removed.  The  authority  for  the  or- 
dinance is  found  in  §  11,  article  11,  of 
tbe  state  Constitution,  granting  a 
power  to  manicipal  corporations,  such 
as  cities  and  towns,  to  make  and  en- 
force within  her  limits  all  such  local, 
police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general 
laws.  Patting  hotels,  shops,  and 
boarding  houses  into  one  class  and 
private  dwellings  into  another,  it 
would  seem,  is  based  upon  the  relative 
quantity  of  garbage  produced  by 
tiiem;  and  it  cannot  be  said  to  be  an 
unfair  or  unreasonable  way  to  deter- 
mine such  matter." 

The  requirement  that  garbage  shall 
be  delivered  at  the  crematory  or  place 
of  destruction,  at  the  expense  of  the 
person,  company,  or  corporation  con- 
veying the  same,  does  not  deprive  the 
owner  of  property  of  value  without 
compensation.  California  Reduction 
Co.  V.  Sanitary  Reduction  WorKs 
(1906)  199  U.  S.  306,  60  L.  ed.  204,  26 
Sup.  Ct.  Rep.  100,  affirming  (1903) 
61  C.  C.  A.  91,  126  Fed.  29,  which 
afarms  (1899)  94  Fed.  693,  where- 
in the  court  said:  "It  is  the  duty, 
primarily,  of  a  person  on  whose 
premises  are  garbage  and  refuse 
material,  to  see  to  it,  by  proper 
diligence,  that  no  nuisance  arises 
therefrom  which  endangers  the  public 
health.  The  householder  may  be  com- 
pelled to  submit  even  to  an  inspection 
of  his  premises,  at  his  own  expense, 
and  forbidden  to  keep  them  or  allow 
them  to  be  kept  in  such  condition  as 
to  create  disease.  He  may,  therefore, 
have  been  required,  at  his  own  ex- 
pense, to  make,  from  time  to  time, 
luch  disposition  of  obnoxious  sub- 
stances originating  on  premises  occu- 
pied by  him  as  would  be  necessary  in 
wder  to  guard  the  public  health.  If 
the  householder  himself  removed  them 
from  his  premises,  it  must  have  been 
at  his  own  expense,  and  the  scavenger 
wko  took  to  the  crematory  the  materi- 
al from  the  premises  of  origin,  under 


some  arrangement  with  the  house- 
holder, was,  in  effect,  the  representa- 
tive, in  that  matter,  of  the  house- 
holder, and  was  performing  a  duty 
resting  upon  the  householder.  So 
that,  if  the  requirement  that  the  per- 
son conveying  the  material  should  pay 
a  given  price  for  having  it  cremated 
or  destroyed,  in  effect,  put  some  ex- 
pense on  the  householder,  that  gave 
him  no  ground  for  complaint;  for  it 
was  his  duty  to  see  to  the  removal  of 
garbage  and  house  refuse  having  its 
origin  on  his  premises." 

In  Kelly  v.  Broadwell  (1902)  3  Neb. 
(Unof.)  617,  92  N.  W.  643,  wherein  it 
appeared  that  "there  was  no  valid  or- 
dinance in  force  in  the  city  by  means 
of  which  owners  of  private  property 
could  be  compelled  to  remove  refuse 
and  garbage  from  their  premises,  and 
that  the  cost  of  such  removal  could  not 
be  made  a  charge  against  their  proper- 
ty," it  was  held  that  the  city  had  the 
power  "to  contract  with  the  garbage 
master  to  remove  the  refuse,  filth,  and 
garbage  from  both  public  and  private 
premises  within  the  city  limits,  and 
pay  him  a  reasonable  compensation 
therefor,  before  attempting  to  collect 
the  cost  thereof  from  the  owners  of 
the  property  from  which  such  offal 
was  removed." 

4.  Designation  of  scavenger. 

It  is  well  settled  that  a  municipality 
may  lawfully  grant  to  an  individual 
the  exclusive  right  to  remove  garbage 
accumulating  within  its  limits. 

United  States. — California  Reduc- 
tion Co.  v.  Sanitary  Reduction  Works 
(1905)  199  U.  S.  306,  50  L.  ed.  204, 
26  Sup.  Ct.  Rep.  100,  affirming  (1903) 
61  C.  C.  A.  91,  126  Fed.  29,  which 
affirms  (1899)  94  Fed.  693. 

Colorado. — Ouray  v.  Corson  (1900) 
14  Colo.  App.  345,  59  Pac.  876. 

Connecticut. — State  v.  Orr  (1896) 
68  Conn.  101,  34  L.R.A.  279,  35  Atl. 
770. 

District  of  Columbia. — See  Nash  v. 
District  of  Columbia  (1906)  28  App. 
D.  C.  598,  8  Ann.  Cas.  815. 

Indiana. — Walker  v.  Jameson  (1894) 
140  Ind.  591,  28  L.R.A.  679,  49  Am.  St 
Rep.  222,  37  N.  E.  403,  39  N.  E.  869. 

Kansas. — O'Neal  v.  Harrison  (1915) 
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96  Kan.  839,  L.R.A.1915F,  1069,  150 
Pac.  551,  overruling  Re  Lowe  (1895) 
54  Kan.  757, 27  L.R.A.  545, 39  Pac.  710; 
Kirksey  v.  Wichita  (1918)  108  Kan. 
761, 175  Pac.  974;  Blakeman  v.  Wichita 
(1918)  103  Kan.  763,  175  Pac.  975. 

Louisidiia. — See  State  v.  Paysaan 
(1895)  47  La.  Ann.  1029,  49  Am.  St. 
Rep.  390,  17  So.  481. 

Maine.— State  v.  Robb  (ld05)  100 
Me.  180,  60  Atl.  874,  4  Ann.  Gas.  275. 

Massachusetts. — ^Re  Vandine  (1828) 
6  Pick.  187,  17  Am.  Dec.  851;  Whbelkb 
V.  Boston  (reported  herewith)  ante, 
275. 

Michigan.  —  People  v.  Gardner 
(1906)  143  Mich.  104,  106  N.  W.  541; 
Grand  Rapids  v.  De  Vriea  (1900)  128 
Mich.  570,  82  N.  W.  269. 

Missouri.  —  Valley  Spring  Hog 
Ranch  Co.  v.  Plagmann  (reported 
herewith)  ante,  266.  See  also  St. 
Louis  V.  Weitzel  (1895)  130  Mo.  600, 
31  S.  W.  1045. 

Nebraska. — Her  v.  Ross  (1902)  64 
Neb.  710,  57  L.R.A.  895,  97  Am.  St. 
Rep.  676,  90  N.  W.  869 ;  Smiley  v.  Mac- 
Donald  (1894)  42  Neb.  6,  27  L.R.A. 
640,  47  Am.  St.  Rep.  684,  60  N.  W. 
356;  Coombs  v.  MacDonald  (1895)  43 
Neb.  632,  62  N.  W.  41. 

New  Jersey. — ^Atlantic  City  v.  Ab- 
bott (1906)  73  N.  J.  L.  281,  62  Atl.  999. 
Compare  Conover  v.  Long  Branch 
Commission  (1900)  65  N.  J.  L.  167,  47 
Atl.  222. 

New  York. — Rochester  v.  Gutberlett 
(1914)  211  N.  Y,  309,  L.R.A.1915D, 
209,  106  N.  E.  548,  Ann.  Cas.  1916C, 
488,  aiBrming  (1912)  151  App.  Div. 
900,  185  N.  Y.  Supp.  1104,  which 
affirms  (1911)  73  Misc.  607,  138  N.  Y. 
Supp.  541.  Compare  Buffalo  Fertilizer 
Co.  V.  Cheektowaga  (1909)  61  Misc. 
404,  113  N.  Y.  Supp.  901. 

PmnsylTania. — ^Marpel  v.  Pfanner 
(1911)  21  Pa.  Dist.  R.  847,  851;  Harris- 
burg  V.  Martin  (1910)  20  Pa.  Dist. 
R.  326.  See  also  Butler  v.  Logan 
(1910)  19  Pa.  Dist.  R.  952.  Compare 
Kussel  V.  Erie  (1898)  8  Pa.  Dist.  R. 
105. 

Texasb — ^Ex  parte  London  (1914) 
73  Tfex.  Crim.  Rep.  208,  163  S.  W.  968. 
See  also  Ex  parte  Howell  (1913)  71 
Tex.  Ci-im.  Rep.  71,  168  S.  W,  535. 

Washington.  —  Smith    v.    Spokane 


(1909)  55  Wash.  219,  104  Pac.  249,  19 
Ann.  Cas.  1220. 

Likewise,  a  municipality  has  the 
power  to  reserve  to  itself  the  exclusive 
right,  through  its  own  selected  agents, 
to  collect  and  remove  garbage  which 
is,  or  by  delay  in  removal  may  become, 
a  public  nuisance.  Re  Zhizhuzza 
(1905)  147  Cal.  328,  81  Pac.  755; 
Schultz  v.  State  (1910)  112  Md.  211, 
76  Atl.  592. 

"These  decisions  rest  in  general 
upon  the  idea  that  garbage  is  widely 
regarded  as  an  actual  and  potential 
source  of  disease  or  detriment  to  the 
public  health,  and  that  therefore  it  is 
within  the  well-recognized  limits  of 
the  police  power,  for  the  municipality, 
acting  for  the  common  good  of  all, 
either  to  take  over  itself,  or  to  confine 
to  a  single  person  or  corporation,  the 
collection,  transportation  through  the 
streets,  and  final  disposition,  of  a 
commodity  which  so  easily  may 
become  a  nuisance.  Private  interests 
must  yield  to  that  which  is  established 
for  the  general  benefit  of  all. 
Wheelee  v.  Boston  (reported  here- 
with) ante,  275. 

*  The  rule  was  stated  in  State  v. 
Robb  (1905)  100  Me.  180,  60  Atl.  874, 
4  Ann.  Cas.  275,  as  follows :  "A  city  in 
.  the  exercise  of  the  police  power  grant- 
ed to  it  by  the  state,  may,  by  reason- 
able ordinance,  regulate  the  collection 
and  disposal  of  substances  within  the 
city,  which  are  of  such  a  condition  and 
of  such  a  character  as  to  be  nuisances 
per  se,  and  deleterious  to  the  public 
health  or  comfort,  or  which  are  liable 
to  become  nuisances  and  noxious  and 
deleterious,  unless  immediate  care  is 
taken  to  prevent  their  becoming  so. 
We  think  that  a  city  may  prevent  con- 
ditions injurious  to  health  as  well  as 
abate  them.  It  does  not  create  an  un- 
lawful monopoly,  or  unlawfully  re- 
strain trade,  to  commit  the  business 
of  collecting  and  disposing  of  such 
substances  to  one  person,  and  to  ex- 
clude all  others  from  such  business." 
In  Re  Vandine  (1828)  6  Pick. 
(Mass.)  192,  17  Am.  Dec.  351,  it  was 
said:  "The  great  object  of  the  city  is 
to  preserve  the  health  of  the  inhabi- 
tants. To  attain  that,  they  wisely  dis- 
regard any  expense  which  is  deemed 
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to  be  requisite.  They  might  probably 
have  these  offensive  substances 
carried  out  of  the  city  without  any 
expense,  if  they  would  permit  the 
people  from  the  country  to  take  them 
away  at  such  times  and  in  such 
manner  as  would  best  accommodate 
them.  Everyone  will  see  that  if  this 
business  were  thus  managed  there 
would  be  continual  moving  nuisances 
at  all  times,  and  in  all  the  streets  of 
the  city,  breaMng  up  the  streets  by 
their  weight  and  poisoning  the  air 
with  their  efl9uvia.  It  is  obvious  that 
the  object  and  interest  of  the  city,  and 
those  of  the  carmen,  in  this  concern, 
are  extremely  different.  ...  It 
seems  to  us  that  the  city  authority 
has  judged  well  in  this  matter.  They 
prefer  to  employ  men  over  whom  they 
have  an  entire  control  by  night  and  by 
day,  whose  services  may  be  always 
had,  and  who  will  be  able,  from  habit, 
to  do  this  work  in  the  best  possible 
way  and  time.  Practically  we  think 
the  main  object  of  the  city  govern- 
ment will  be  better  accomplished  by 
the  arrangement  they  have  adopted, 
than  by  relying  upon  the  labor  of 
others,  against  whom  the  government 
would  have  no  other  remedy  than  by  a 
suit  for  a  breach  of  contract.  The 
sources  of  contagion  and  disease  will 
be  speedily  removed  in  small  loads, 
which  will  not  injure  the  pavements, 
nor  annoy  the  inhabitants.  We  are  all 
satisfied  that  the  law  is  reasonable, 
and  not  only  within  the  power  of  the 
jovemment  to  prescribe,  but  well 
adapted  to  preserve  the  health  of  the 
•city." 

A  municipal  ordinance,  enacted 
under  charter  authority,  is  not  open 
to  the  objection  that  it  creates  a  mo- 
nopoly, simply  because  it  grants  the  ex- 
clusive right  of  collecting  and  remov- 
ing garbage  to  a  single  individual. 
Bochester  v.  Gutberlett  (1912)  211  N. 
Y.  809,  LJI.A.1915D,  209,  105  N.  E. 
548,  Ann.  Gas.  19150,  483,  affirming 
(1912)  151  App.  Div.  900,  135  N.  Y. 
Supp.  1104,  which  affirms  (1911)  73 
Misc.  607, 133  N.  Y.  Supp.  541,  where- 
in the  court  said:  "All  the  garbage, 
bones,  and  kitchen  refuse  collected  by 
the  defendant  had  been  discarded  as 
human  food.    The  specific  things  col- 


lected by  the.defendant  and  mentioned 
in  the  ordinance  are  wholly  worthless 
except  as  they  have  a  nominal  value 
when  removed  to  some  point  without 
the  city  limits  where  they  can,  with 
safety  to  the  public  health,  be  fed  to 
hogs.  If  they  are  not  an  existing  men- 
ace to  the  public  health  when  first 
placed  in  the  receptacles  provided  for 
them,  they  must  necessarily  soon  be- 
come such.  Whether  they  become  an 
existing  menace  to  public  health 
depends  upon  the  care  with  which  they 
are  kept  in  the  receptacles  in  which 
titey  are  placed,  and  in  the  frequency 
with  which  the  contents  of  such  recep- 
tacles are  removed  without  the  bound- 
aries of  the  municipality  and  away 
from  human  habitation.  The  city  is 
not  required,  in  a  case  where  danger  is 
constantly  to  be  apprehended,  to  wait 
until  a  nuisance  actually  exists  before 
taking  action  to  safeguard  the  public 
health.  The  duty  of  the  city  includes 
such  supervision  and  direction  as  will 
prevent  the  danger  to  public  health, 
which  will  necessarily  and  surely  arise 
if  the  things  mentioned  in  the  or- 
dinance are  not  only  properly  cared 
for,  but  promptly  removed.  The  spe- 
cific things  mentioned  which  are  so  dis- 
carded for  human  food  and  for  all  use 
within  the  municipality  demand  con- 
stant vigilance  and  oversight  on  the 
part  of  the  health  department  of  the 
municipality.  Experience  has  shown 
that  when  there  are  many  collectors 
of  garbage  within  a  municipality  act- 
ing independently  although  under  li- 
cense, it  is  difficult  to  maintain  the 
supervision  necessary  to  preserve  the 
public  health;  while,  with  one  con- 
tractor acting  under  a  contract  pur- 
suant to  which  he  is  paid  and  for  the 
faithful  performance  of  which  he  is 
required  to  give  a  bond  with  sureties, 
the  public  health  can  be  and  is  better 
and  more  surely  protected." 

In  Eddy  v.  Buffalo  (1920)  193  App. 
Div.  246, 184  N.  Y.  Supp.  51,  the  opinion 
was  expressed  that  the  power  of  the 
state  to  regulate  the  collection  of 
garbage  in  cities  is  broad  enough  to 
prevent  the  owner  from  drawing  his 
own  garbage  through  the  street  in 
violation  of  an  ordinance,  notwith- 
standing the  statement  in  the  opinion 
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in  the  Rochester  Case  just  referred  to, 
that  the  ordinance  there  in  question 
did  not  undertake  to  forbid  that.  It  was 
unnecessary  to  decide  the  point  in  the 
Ekldy  Case,  however,  as  the  person 
who  had  contracted  with  plaintiff  (a 
restaurant  keeper)  to  remove  the 
garbage  and  return  any  silver  or  table 
ware  found  therein,  paying  the  plain- 
tiff $8  a  month,  was  an  independent 
contractor,  and  not  an  employee. 

So,  under  a  charter  provision  au- 
thorizing a  municipal  council  to  enact 
ordinances  "to  prevent  the  deposit  of 
any  unwholesome  substances,  either 
on  private  or  public  property ;  compel 
its  removal  to  designated  points;  and 
to  require  slops,  garbage,  ashes, 
waste,  or  other  material  to  be  removed 
to  designated  points,  or  to  require  the 
occupants  of  premises  to  place  them 
conveniently  for  removal," — a  contract 
by  the  city,  clothing  the  contractor 
with  the  exclusive  right  and  obligation 
to  remove  the  garbage  from  the  prem- 
ises of  all  prsons  in  the  city,  cannot 
be  considered  as  an  attempt  to  create 
a  monopoly.  Walker  v.  Jameson 
(1894)  140  Ind.  591,  28  L.R.A.  679, 
49  Am.  St.  Rep.  222,  37  N.  E.  403,  39 
N.  E.  869. 

Under  a  statute  giving  it  the  power 
to  make  regulations  to  secure  the  gen- 
eral health,  to  prevent  and  remove 
nuisances,  and  to  compel  and  regulate 
the  removal  of  garbage  beyond  the  city 
limits,  a  municipality  may  grant  an 
exclusive  right  to  the  highest  bidder 
to  remove  all  garbage.  O'Neal  v. 
Harrison  (1915)  96  Kan.  339,  L.R.A. 
1915F,  1069,  150  Pac.  551,  overruling 
Re  Lowe  (1895)  64  Kan.  767,  27  LJR.A. 
646,  39  Pac.  710,  wherein  the  court 
said :  "It  is  conceded  that  the  city  may 
regulate  the  disposition  of  garbage, 
and  impose  rigorous  rules  as  to  the 
time  and  manner  in  which  it  shall  be 
moved,  because  of  the  offensive  and 
unwholesome  odors  arising  from  it. 
But  it  is  argued  that  anyone  has  a 
right,  of  which  he  cannot  lawfully  be 
deprived,  to  haul  it  through  the 
streets,  so  long  as  he  conforms  to  the 
prescribed  regulations, — that  the  con- 
ferring of  a  monopoly  in  that  respect 
is  not  necessary  to  enforce  them,  that 
it  sustains  no  relation  to  their  enforce- 


ment, and  is  not  reasonably  adapted 
to  promote  that  end.  But  manifestly^ 
obedience  to  the  rules  laid  down  for 
the  handling  of  garbage  may  be  more 
easly  compelled, — the  method  adopt- 
ed may  be  made  more  efficient,  if  it  is 
all  handled  by  one  concern.  .  .  , 
The  principle  being  admitted  or  estab- 
lished that  the  creation  of  a  monopoly 
is  a  device  reasonably  adapted  to  the- 
enforcement  of  sanitary  regulations, 
the  question  whether  in  a  particular 
case  it  shall  be  employed  is  for  the  de- 
termination of  the  body  charged  with 
the  control  of  such  matters.  Monopo- 
lies, or  any  restraints  on  trade,  are 
against  public  policy,  but  this  is  a 
rule  of  the  common  law  and  does  not 
tie  the  hands  of  the  legislature." 

To  the  same  effect,  and  following 
O'Neal  V.  Harrison  (Kan.)  supra,  see 
Kirksey  v.  Wichita  (1918)  103  Kan. 
761,  175  Pac.  974,  and  Blakeman  v. 
Wichita  (1918)  103  Kan.  763,  175  Pac. 
976.  See  also  State  v.  Payssan  (1895) 
47  La.  Ann.  1029,  49  Am.  St.  Rep.  390, 
17  So.  481. 

An  ordinance  authorized  by  charter, 
which  regulates  the  collection  of  gar- 
bage and  offal,  and  which  empowers 
the  board  of  health  to  take  such 
measures  as  it  may  deem  effectual  for 
its  removal  from  the  whole  city  or  any 
portion  of  it,  and  to  that  end  to  employ 
or  make  contracts  with  one  or  more 
persons,  through  the  medium  of 
licenses  and  permits,  is  a  valid  exer- 
cise of  the  police  power.  State  v. 
Orr  (1896)  68  Conn.  101,  34  L.R.A. 
279,  36  Atl.  770,  wherein  the  court 
said :  "The  board  of  health  might  con- 
tract with  a  single  person  to  collect 
and  remove  garbage  from  the  entire 
city,  or  with  several  persons  to  collect 
and  remove  it  from  as  many  different 
portions  of  the  city.  It  might  also 
make  such  contracts  with  respect  to 
part  of  the  city,  or  to  certain  build- 
ings in  part  of  the  city,  and  leave  the 
collection  and  removal  of  garbage 
from  other  places  open  to  those  who 
obtained  from  its  clerk  a  proper 
permit,  and  provided  proper  means  of 
transportation.  By  neither  method  of 
procedure  would  any  monopoly  be 
created,  by  which  the  common  rights 
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«£    citizenship    would    be    infrinired 
upon." 

See  also  Nash  v.  District  of  Colum- 
bia (1906)  28  App.  D.  C.  598,  8  Ann. 
Cas.  816. 

In  Grand  Rapids  v.  De  Vries  (1900) 
123  Mich.  570,  28  N.  W.  269,  an  ordi- 
nance empowerins:  the  board  of  health 
to  enter  into  a  contract  for  the  ex- 
dosive  right  to  remove  garbage  was 
held  not  to  create  a  monopoly,  for  the 
reason  that  the  gathering  of  garbage 
was  not  a  trade,  business,  or  occupa- 
tion in  any  proper  sense,  and  hence  did 
not  come  under  the  doctrine  applicable 
to  monopolies,  or  to  legislation  in  re- 
straint of  trade.    Said  the  court:    "It 
is    a    matter    in    which    the    public 
agencies  are  authorized  to  pursue  the 
best    means    to    protect    the    public 
health.    The  charter  provisions  recog- 
nize the  fact  that  certain  matter  may 
be  deleterious  to  public  health,  and 
dangerous  to  i>ersons  or  property,  and 
thus  become  a  public  nuisance;  and 
the  charter  makes  it  the  duty  of  the 
common  council  to  declare  any  place,- 
tbing,  or  matter  which  may  be  dele- 
terious to  public  health,  or  dangerous 
to    persons    or    property,    a    public 
nuisance,   and  the   council   is   given 
power  to  abate  such  nuisance.  The  or- 
dinance treats  garbage  or  offal   as 
deleterious    to    public    health,    and 
directs  the  manner  of  its  disposition 
for  the  benefit  of  the  public  health. 
It  is  one  of  the  police  regulations  of 
the  city  for  the  benefit  of  the  public 
health."      The    foregoing    statement 
was  criticized  in  the  Nebraska  case  of 
Her  V.  Ross    (1902)    64  Neb.  710,  57 
l^:BiJL  895,  97  Am.  St,  Rep.  676,  90  N. 
W.  869,  wherein  the  court  said:  "It 
cannot,  we  think,  be  said,  as  was  said 
in  the  Michigan  case, — Grand  Rapids 
T.  De   Vries     (Midi.)     supra, — ^that 
the  removal  and  hauling  of  such  sub- 
stances is  not  a  trade  or  occupation 
recognized  by  law.     It  may  well  be 
doubted  whether  the  reason  given  in 
that  case  for  holding  the  exclusive 
privilege  granted  not  a  monopoly  is 
a  valid  one.    We  are  all  cognizant  of 
"■e  fact  that  scavenger  work  has  a 
■well-accepted    and    defined   meaning, 
aad  the  occupation  or  business,  lowly 
tnoiigh  it  be,  has  existed  and  been  rec- 


ognized and  regulated  for  ages. 
Certainly,  hauling  refuse  from  barns, 
— ashes,  rubbish,  and  other  waste 
matter — is  a  legitimate  calling,  and 
engaged  in,  whenever  opportunity  af- 
fords, by  many,  as  one  of  the  means  of 
acquiring  a  livelihood.  "It  will  be 
observed,  however,  that  in  the  Michi- 
gan case  the  court  was  considering 
an  ordinance  defining  the  words 
"garbage"  and  "offal"  to  include 
"every  refuse  accumulation  of  animal, 
fruit,  or  vegetable  matter,  liquid  or 
otherwise,  that  attends  the  prepara- 
tion, use,  cooking,  dealing  in,  or 
storing  of,  meat,  fish,  fruit,  or  vege- 
tables," and  remarked  that  "these 
matters,  in  and  of  themselves,  are  re- 
garded as  nuisances;  that  is,  the  or- 
dinary and  accepted  meaning  of  the 
words  'garbage'  and  'offal'  is,  such 
refuse  matters  that  in  and  of  them- 
selves are  nuisances;"  whereas  the 
Nebraska  court  was  dealing  with  an 
ordinance  regulating  the  collection  of 
"dead  animals,  garbage,  manure,  ash- 
es, filth,  offal,  night  soil,  and  other 
refuse  matter" — substances  some  of 
which,  noticeably  ashes,  cinders,  and 
stable  manure,  might  be  regarded  as 
having  some  utility  to  the  owner,  and 
not  in  themselves  nuisances,  when  not 
permitted  to  accumulate  in  unreason- 
able quantities. 

The  only  difference  between  the  two 
cases  last  cited  with  respect  to  the 
question  of  the  power  of  a  city  to  grant 
an  exclusive  privilege  for  the  removal 
of  garbage  is  that  the  Michigan  case 
impliedly  limits  the  power  to  include 
only  garbage  in  its  ordinary  sense, 
that  is,  matter  deleterious  to  the  public 
health,  whereas  the  Nebraska  case  ex- 
pressly makes  such  limitation.  In  the 
latter  case  the  court  said :  "The  princi- 
ple on  which  rests  the  right  of  a  city 
to  grant  an  exclusive  privilege  to  col- 
lect and  remove  those  noxious  and  un- 
wholesome substances  which  menace 
the  public  health  and  endanger  the 
welfare  of  the  citizens  seems  to  be 
that  not  only  the  prevention  and 
abatement  of  those  accumulations  of 
substances  which  are  in  themselves 
nuisances  and  dangerous  to  the  health 
of  a  community  are  necessary  and 
essential    for    the    preservation    of 
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health;  bat  also  because  of  their  un- 
wholesome and  noxious  character  the 
proper  and  safe  removal  and  disposi- 
tion of  such  substances  must,  for  the 
benefit  of  the  public  welfare,  be  in 
such  manner  and  methodfi,  at  such 
times,  and  over  such  particular  routes 
of  travel,  as  will  best  subserve  the 
public  interests;  and  that  this  may 
best  be  accomplished  when  such  re- 
moval is  under  the  direct  control  and 
immediate  supervision  of  the  city 
authorities,  or  with  an  agency  of  its 
own  selection,  with  whom  it  may  con- 
tract for  such  purpose.  It  is  as  nec- 
essary that  the  abatement  or  removal 
of  the  nuisance  shall  be  accomplished 
speedily,  in  a  particular  manner,  and 
by  certain  fixed  agencies,  ever  ready 
to  act,  and  at  all  times  under  the  con- 
trol of  the  municipality,  as  it  is  that 
such  nuisance  shall  not  be  permitted 
to  exist  in  the  first  instance.  It  would, 
therefore,  seem  that  as  to  those  things 
which  are  calculated  to  menace  the 
public  health  if  not  promptly  and  in 
a  particular  manner  disposed  of,  and 
are  in  their  i\ature  regarded  as 
nuisances  within  themselves,  it  is 
within  the  power  of  a  city,  for  the 
benefit  of  the  public  health,  and  as  a 
police  regulation,  not  only  to  provide 
for  the  removal  of  such  substances, 
but  also,  and  as  incident  to  the  power 
of  regulation,  to  grant  an  exclusive 
privilege  to  an  individual  or  corpora- 
tion, by  contract  entered  into  for  that 
purpose,  to  perform  the  work  of  re- 
moval in  such  manner  and  methods  as 
^ill  best  accomplish  the  desired  result. 
It  appears  reasonably  clear  that  such 
results  can  be  obtained  more  satisfac- 
torily and  with  less  danger  and  incon- 
venience to  the  health  and  comfort  of 
the  inhabitants  by  the  employment  of 
one  who  shall  at  all  times  be  subject 
to  the  control  and  direction  of  the 
city,  and  be  held  directly  responsible 
to  it  for  any  failure  to  perform  in  the 
proper  manner  and  promptly  all  that 
shall  be  necessary  to  effectuate  the 
desired  object." 

An  ordinance  empowering  the  board 
of  health  to  enter  into  a  contract  with 
any  suitable  person  for  the  collection 
and  transportation  of  garbage  is  not 
unreasonable  and  invalid  as  creating 


a  monopoly,  though  the  charter  of  the 
city  does  not  in  express  terms  empower 
the  council  to  grant  an  exclusive  con- 
tract. Grand  Rapids  v.  De  Vries 
(Mich.)  supra. 

In  Valley  Spbing  Hoo  Ranch  Go. 
v.  Plagmann  (reported  herewith) 
ante,  266,  an  ordinance  granting  the 
exclusive  privilege  of  removing  gar- 
bage was  held  not  to  establish  a  mo- 
nopoly, since  it  was  passed  solely  in 
the  interest  of  the  public  health. 

An  ordinance  cannot  be  attacked  on 
the  ground  that  it  was  passed  for  the 
purpose  of  giving  to  a  certain  person 
a  monopoly  in  the  right  to  remove  gar- 
bage. Neither  the  motives  of  the 
members  of  the  common  council  nor 
the  influences  under  which  they  acted 
can  be  shown  to  nullify  an  ordinance 
duly  passed  in  legal  form,  within  the 
scope  of  their  corporate  charter. 
People  v.  Gardner  (1906)  143  Mich. 
104,  106  N.  W.  541. 

An  ordinance  passed  under  charter 
authority,  defining  garbage  to  include 
"refuse  from  animal  and  vegetable 
matter  and  foodstuffs,  after  it  baa 
been  used  as  foods,  except  night  soil, 
and  all  refuse,  animal,  and  vegetable 
matter  which  was  intended  to  be  so 
used,  and  refuse  from  the  markets^ 
house  and  store  rubbish,  floor  sweep- 
ings, kitchen  and  table  waste  of 
animal  .or  vegetable  nature,  vege- 
tables, meats,  fish,  bones,  fat,  and  all 
offal,"  and  authorizing  an  exclusive 
contract  for  its  removal,  is  not  invalid 
as  being  in  restraint  of  trade  or  as 
lacking  the  due  process  of  law  requi- 
site under  the  Constitution.  Harris- 
burg  v.  Martin  (1910)  20  Pa.  Dist.  R. 
825. 

Under  a  city  charter  granting  to  the 
municipality  the  power  to  exercise 
within  the  city  limits  all  power 
commonly  known  as  the  police  power, 
to  the  same  extent  that  the  state  has 
or  could  exercise  within  said  limits, 
and  granting  the  municipality  power 
to  pass  such  ordinances  as  it  may 
deem  expedient  in  maintaining  the 
health  and  welfare  of  the  city,  an  or- 
dinance is  valid  that  prohibits  the  re- 
moval of  garbage  except  by  employees 
of  the  city.  Schultz  v.  State  (1910> 
112  M<L  211,  76  Atl.  592. 
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A  municipal  ordinance  creating  the 
office  of  city  scavenger,  and  prohibit- 
ing others  from  engaging  in  that  work 
without  first  procuring  a  license,  is 
not  invalid  as  operating  to  create  a 
monopoly,  and  imposing  oppressive 
hardens  on  others  desiring  to  engage 
in  the  same  line  of  work,  by  giving  the 
scavenger  and  persons  procuring  the 
necessary  license  the  exclusive  right 
to  ranove  injurious  and  offensive  sub- 
stances, without  subjecting  them  to 
the  control  of  the  city  authorities,  or 
to  regulations  having  in  view  the 
health  or  convenience  of  the  public. 
Ouray  v.  Corson  (1900)  14  Colo.  App. 
346.  54  Pac.  876. 

In  Be  Zhizhuzza  (1905)  147  CaL  828, 
81  Pac.  955,  a  municipal  ordinance, 
passed  under  constitutional  and  char- 
ter authority,  providing*  that  "the  city, 
...  its  duly  authorized  agents, 
servants,  or  employees,  shall  have  the 
exclusive  right  to  gather  and  collect 
garbage  within  said  city,  and  it  shall 
be  unlawful  for  any  person,  firm,  or 
corporation,  except  as  otherwise  pro- 
vided in  this  ordinance,  to  collect  or 
gather  garbage  within  said  city,"  was 
held  to  be  a  valid  exercise  of  the 
police  power. 

The  power  to  regulate  the  collection 
and  removal  of  garbage  has  been  held 
to  be  derived  from  a  charter  designat- 
ing as  one  of  the  municipal  ofiicers  a 
"city  scavenger,"  and  authorizing  the 
■nunicipal  council  to  prescribe  the 
duties  of  all  officers  appointed  by 
theoL  Ex  parte  Howell  (1913)  71  Tex. 
Crim.  Rep.  71, 158  S.  W.  535. 

In  Ex  parte  London  (1914)  78  Tex. 
Crim.  Rep.  208, 163  S.  W.  968,  the  court 
uid:  "The  second  objection  is  that 
the  ordinance  is  void  in  that  it  creates 
perpetuities  and  monopolies,  as  well  as 
other  matters,  and  this  renders  it 
TiolstiTe  of  article  1,  |  26,  of  the  Con- 
stitution, which  prohibits  the  creation 
of  perpetuities  and  monopolies.  If 
this  were  sound,  it  would  be  violative 
of  this  provision  to  create  the  office  of 
tax  collector,  who  must  collect  all  the 
taxes,  or  any  other  officer  whose  duties 
are  made  exclusive  by  law,  and  this 
law  has  so  often  been  decided  contrary 
to  appellant's  contention,  it  is  useless 
to  cita  authorities.    The  city  could 


create  any  officer  under  its  charter  it 
deemed  necessary  to  the  perf o^ance 
of  the  duties  it  Was  legitimately 
authorized  to  perform.  Requiring  an 
officer  to  perform  some  governmental 
function  to  the  exclusion  of  all  others 
is  not  the  creation  of  a  monopoly  or 
perpetuity  within  the  meaning  of  the 
Constitution." 

In  Marple  v.  Pfanner  (1911)  21  Pa. 
Dist.  R.  861,  the  court  said:  "Under 
the  police  powers  vested  in  a  munici- 
pality, the  borough  of  Ambler  had  the 
authority  to  give  to  one  or  more  per- 
sons the  exclusive  right  to  collect  and 
remove  the  garbage  from  the  borough. 
This  was  the  exercise  of  a  sanitary 
regulation,  a  power  that  is  inherent  in  . 
a  municipality  and  a  necessary  at- 
tribute thereof.  Every  householder 
must  submit  to  such  regulation  so 
long  as  it  is  a  reasonable  one.  He 
cannot  refuse  to  give  up  his  garbage 
to  the  duly  appointed  collector  and 
plead  as  an  excuse  for  his  conduct 
that  the  borough  has  no  right  to  take 
private  property  without  compensa- 
tion." To  the  same  effect,  see  Butler 
V.  Logan  (1910)  19  Pa.  Dist.  R.  952. 

An  ordinance,  passed  under  statu- 
tory and  charter  authority,  conferring 
the  exclusive  right  to  collect  garbage, 
is  not  unlawful  for  the  reason  that  it 
denies  an  individual,  other  than  the 
licensed  scavenger,  the  right  to  en- 
gage in  a  lawful  occupation  to  earn  a 
livelihood  for  himself  and  family. 
Smith  V.  Spokane  (1909)  55  Wash. 
219,  104  Pac.  249,  19  Ann.  Cas.  1220. 

An  ordinance,  passed  under  statu- 
tory authority,  granting  an  exclusive 
privilege  for  the  removal  of  garbage, 
has  been  held  not  to  contravene  a  con- 
stitutional provision  prohibiting  the 
"granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  ex- 
clusive privileges,  immunity,  or 
franchise  whatever."  Smiley  v.  Mac- 
Donald  (1894)  42  Neb.  5,  27  L.RJV. 
540,  47  Am.  St.  Rep.  684,  60  N.  W.  355. 
In  Coombs  v.  MacDonald  (1896)  43 
Neb.  632,  62  N.  W.  41,  following 
Smiley  v.  MacDonald  (Neb.)'  supra, 
the  court  said:  "The  choice  between 
sanitary  measures  is  a  function  of  the 
legislative  department  of  the  govem- 
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ment,  which  the  courts  will  not  as- 
sume to  control.  The  test,  .  .  . 
where  a  particular  measure  is  called 
in  question,  is  whether  it  has  some 
relation  to  the  public  welfare,  and 
whether  such  is  in  fact  the  end  sought 
to  be  attained." 

An  ordinance,  enacted  under  the 
authority  of  a  statute,  granting  an  ex- 
clusive right  to  remove  garbage,  is 
not  prohibited  by  a  statute  forbidding 
the  granting  of  contracts  or  fran- 
chises for  the  use  of  the  streets,  ex- 
c^t  under  certain  conditions.  O'Neal 
V.  Harrison  (1915)  96  Kan.  339, 
L.RJK..1916F,  1069,  160  Pac.  661, 
wherein  the  court  said:  "We  regard 
that  statute,  however,  as  referring 
only  to  the  public  utilities  specifically 
named,  or  to  those  of  a  similar  nature. 
The  ordinance  in  question  forbids  the 
streets  to  be  used  for  hauling  garbage 
by  anyone  not  designated  for  the  pur- 
pose by  the  city  authorities,  but  it 
does  not  grant  a  right  to  use  the 
streets,  in  the  sense  in  which  that 
phrase  is  employed  in  the  statute.  It 
forbids  unauthorized  persons  to  haul 
garbage  on  the  streets,  as  a  means  to 
place  that  business  in  the  control  of  a 
single  concern." 

In  Re  Vandine  (1828)  6  Pick. 
(Masa)  187,  17  Am.  Dec.  351,  it  was 
held  that  a  by-law  forbidding  the  re- 
moval of  house  dirt  and  offal,  except 
by  those  duly  licensed,  was  a  valid 
exercise  of  the  police  power  in  the 
interest  of  the  public  health. 

The  length  of  time  for  which  the 
exclusive  privilege  to  remove  garbage 
may  be  exercised  is  a  matter  in  the 
discretion  of  the  municipal  authori- 
ties, and  is  determinable  wholly  on 
grounds  of  public  policy.  California 
Reduction  Co.  v.  Sanitary  Reduction 
Works  (1905)  199  U.  S.  306,  50  L.  ed. 
204,  26  Sup.  Ct.  Rep.  100,  wherein  the 
court,  sustaining  a  grant  for  fifty 
years,  said:  "The  defendants  criticize 
the  ordinances  because  they  give  the 
exclusive  privileges  in  question  for  a 
period  of  fifty  years.  But  whether  the 
period  during  which  such  privileges 
might  be  exercised  should  be  long  or 
short  was  a  matter  in  the  wise  discre- 
tioB  of  the  board,  and  determinable 


wholly  upon  grounds  of  public  policy. 
It  may  be  that  grants  by  public 
authority,  of  privileges  to  be  exercised 
for  the  benefit  or  in  behalf  of  the 
public,  ought  never  to  be  for  long 
periods.  But  it  suffices  to  say  that  no 
such  consideration  can  control  the 
action  of  the  judiciary." 

The  objection  that  an  ordinance 
granting  the  exclusive  right  to  remove 
garbage  fails  to  prescribe  the  manner 
in  which  the  scavenger  work  shall  be 
done  is  untenable.  Ouray  v.  Corson 
(1900)  14  Colo.  App.  345,  59  Pac.  876. 

An  ordinance  regulating  the  collec- 
tion and  disposal  of  garbage  and  re- 
quiring the  payment  of  an  annual 
license  fee  by  garbage  collectors  is 
not  invalid  as  a  delegation  of  the  tax- 
ing power  to  the  board  of  health.  St. 
Louis  V.  Weitzel  (1895)  130  Mo.  600, 
31  S.  W.  1045. 

However,  it  has  been  held  that  an 
ordinance  requiring  any  person 
desiring  to  carry  garbage  through  the 
streets,  to  procure  a  license  from  a 
certain  named  ofiicer,  but  not  fixing 
the  terms  and  conditions  on  which  such 
license  would  be  granted,  was  void. 
Buffalo  Fertilizer  Co.  v.  Cheektowaga 
(1909)  61  Misc.  404,  113  N.  Y.  Supp. 
901,  wherein  the  court  said:  "The 
provisions  of  the  regulation  in  ques- 
tion are  subject  to  the  .  .  .  criticism 
that  this  regulation  does  not  prescribe 
the  terms  and  conditions  upo.n  which 
a  consent  or  license  shall  be  given  or 
withheld,  but  commits  to  the  com- 
missioner of  highways  of  the  town 
.  .  .  the  unlimited  and  absolute 
power  to  grant  or  withhold  his  con- 
sent, as  he  may  himself  determine. 
All  regulations  of  this  character 
should  be  uniform  in  their  provisions, 
and  any  regulation  which  vests  in  an 
officer  the  power  to  act  arbitrarily — 
power  to  give  a  license  to  one  and  to 
refuse  his  consent  to  another  similar- 
ly situated — will  be  deemed  invalid." 

And  it  has  been  held  that  a  resolu- 
tion, passed  without  legislative  au- 
thority, granting  "to  certain  indi- 
viduals an  exclusive  franchise,  for 
twenty  years,  for  the  collection  and 
cremation  of  garbage,  etc.,  and  to 
award  a  contract  accordingly,  on  cer- 
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tain  remuneration  to  the  muncipality 
and  at  prescribed  rates  of  service  to 
.  citizens,  the  contractors  to  establish 
a  crematory  in   a  .  satisfactory  loca- 
tion," was  ultra  vires  and  void.    Con- 
over  V.    Long    Branch    Commission 
(1900)  65  N.  J.  L.  167,  47  Atl.  222, 
wherein  the  court  said :  "That  they  are 
without  legal  authority  is  unquestion- 
able.   Nothins:  in  the  subsisting  or- 
ganic  law    under    which    the    Long 
Branch   commission    exists    (Pamph. 
Laws  1875,  p.  477),  or  in  any  general 
statute,  warrants  an  exclusive  fran- 
chise of  the  character  sought  to  be 
conferred.      Without    legislative    au- 
thority a  municipal  corporation  can- 
not create  a  monopoly." 

In  Kussel    v.    Erie    (1898)    8   Pa. 
Dist  R.  105,  the  court  held  to  be  in- 
valid an  ordinance  directing  "certain 
officials  on  behalf  of  the  city  to  enter 
into  a  contract  or  contracts  with  one 
or  more  persons,  whoever  may  make 
the  most  favorable   proposition,  for 
the  collection  and  disposal  of  all  the 
garbage   produced    by   housekeepers, 
boarding-house  keepers,   and   certain 
other  designated  parties  in  the  city  of 
Erie,  and  to  charge  and  collect  from 
the  owners  certain  fixed  prices  there- 
for,"   and    also    prohibiting,    under 
penalty,  all  persons  not  having  such 
contract  with  the  city,  from  engaging 
in  such  business,  saying:    "The  city 
has  the  undoubted  right  to  make  all 
proper  and  necessary  rules  looking  to 
the  disposal  of  garbage,  so  as  to  pre- 
vent nuisances  and  annoyance  to  the 
public.     It   can   regulate   the   times 
when  it  shall  be  collected.     It  can 
specify  that  it  shall  only  be  carried 
through  the  streets  at  certain  hours 
and  in  closed  water-tight  wagons.    I 
believe  it  can  require  all  persons  en- 
gaged in  the  business  of  collecting 
and  disposing  of  garbage  to  take  out 
&  license,  so  that  the  cost  of  such 
license  be  reasonable.    But  upon  what 
legal  principle  can  it  enact  that  all 
bnt  one  person  shall  be  excluded  from 
engaging  in  the  business?    Certainly 
«ich  enactment  arbitrarily  excludes 
^  citizen  from  a  lawful  business. 
The  numerous  cases  cited  on  behalf  of 
plaintiff  in  error  clearly  show  that 


this  cannot  be  done.  ...  On  the 
question  as  to  garbage  being  property, 
I  desire  to  quote  from  the  opinion  of 
Judge  Gunnison  in  the  case  of  Fratus 
V.  Erie  (Pa.)  No.  24,  September  term, 
1894,  in  this  court,  as  follows: 
'Garbage,  especially  when  produced  in . 
large  quantities,  has  value.  It  is  a 
legitimate  subject  of  barter.  The 
hotel  proprietor  had  a  property  in  that 
produced  upon  his  premises,  which  he 
had  a  right  to  enjoy  by  either  feeding 
his  own  animals  or  selling  it  to  oth- 
ers for  money.  If  he  fed  it  himself, 
he  had  the  right  to  transport  it 
to  the  place  of  consumption.  If  be  sold 
it,  the  purchaser,  who  then  became 
the  owner,  had  the  right  to  transport 
his  own  private  property  to  the  place 
where  he  could  make  use  of  it.'  I  have 
no  doubt  of  the  correctness  of  the 
above.  'Property  is  everything  which 
has  an  exchangeable  value.'  Why, 
then,  does  not  the  ordinance  which 
attempts  not  only  to  take  such  proper- 
ty from  the  citizen,  but  also  to  make 
him  pay  an  arbitrary  price  for  its  re- 
moval, deprive  the  citizen  of  his 
property  without  due  process  of  law  7" 

o.  Dtapoaal  of  garhage, 

1.  Dettruetton. 

In  spite  of  the  fact  that  garbage, 
after  it  has  been  discarded  as  food 
for  human  consumption,  has  a  certain 
value  as  food  for  hogs  or  for  render- 
ing purposes,  its  value  for  such  pur- 
poses is  so  slight,  as  compared  with 
the  danger  to  the  public  health  if  the 
owner  is  allowed  to  dispose  of  it  with- 
out restriction,  that  the  courts  have 
ananimously  held  that  a  requirement 
of  the  destruction  of  garbage  cannot 
be  regarded  as  a  taking  of  private 
property  for  public  use  without 
compensation. 

United  States. — California  Reduc- 
tion Co.  V.  Sanitary  Reduction  Work* 
(1905)  199  U.  S.  806,  50  L.  ed.  204, 
26  Sup.  Ct.  Rep.  100,  affirming  (1903) 
61  C.  C.  A.  91,  126  Fed.  29,  which 
affirms  (1899)  94  Fed.  693;  Gardner 
V.  Michigan  (1905)  199  U.  S.  825,  60 
L.  ed.  212,  26  Sup.  Ct  Rep.  106, 
affirming  (1904)  136  Mich.  693,  100  N. 
W.  126. 
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District  of  Columbia. — Nash  t.  Dis- 
trict of  Columbia  (1906)  28  App.  D. 
C.  598,  8  Ann.  Cas.  815;  Dupont  v. 
District  of  Columbia  (1902)  20  App.  D. 
C.  477. 

Michigan. — See  Pantlind  t.  Gband 
Rapids  (reported  herewith)  ante,  280. 

Missouri.  —  Valley  Spring  Hog 
Ranch  Ca  v.  Plagmann  (reported 
herewith)    ante,  266. 

Nebraska.  —  Urbach  v.  Omaha 
(1917)  101  Neb.  314,  L.R.A.1917E, 
1163,  163  N.  W.  307. 

New: Jersey. — ^Atlantic  City  v.  Ab- 
bott (1906)  73  N.  J.  L.  281,  62  Atl. 
999. 

PenitisylTania.  —  Sutler  v.  Logan 
(1910)  19  Pa,  Diat.R.  952. 

In  California  Reduction  Co.  v. 
Sanitary  Reduction  Works  (1905)  199 
U.  S.  306,  50  L.  ed.  204,  26  Sup.  Ct 
Rep,  100,  affirming  (1903)  61  C.  C.  A. 
91,  126  Fed.  39,  which  affirms  (1899) 
94  Fed,  693,  the  court  said:  "The 
cremation  and  destruction  of  garbage 
and  house  refuse,,  under  the  authority 
of  the  municipal  authorities,  proceed- 
ing upon  reasonable  grounds,  and  at 
a  plaice  designated  by  law,  as  a  means 
for  the  protection  of  the  public  health, 
cannot  be  properly  regarded  within  . 
the  meaning  of  the  Constitution,  as  a 
taking  of  private  property  for  public 
use  without  compensation,  simply  be- 
cause such  garbage  and  house  refuse 
may  haye  had,  at  the  time  of  its  de- 
structipn,  some  element  of  value  for 
certain  purposes.  With  the  knowl- 
edge of  the  householder  the  scavenger 
receives  the  garbage  and  refuse  mat- 
ter, that  which,  if  separated,  might 
have  value,  being  mingled  with  that 
which  is  in  itself  noxious  and  worth- 
less. The  entire  mass  goes  into  the 
same  covered  wagon,  and  the  authori- 
ties ate  not  bound,  before  its  destruc-  ' 
tion  .at  the  crematory,  to  cause  the 
good  to  be  separated  from  the  bad,  but 
could  require,  as  the  ordinances  in 
question  did,  that  the  substarices  be 
promi)tly  conveyed  to  the  designated 
crematory  and  destroyed  by  fire. 
Such  a  dispobitipn  of  the  contents  can- 
not be  regar4ed  as  a  taking  of  private 
property  for  public  Use  without  com- 
pensation." 

The  foregoing  case  was  followed  in 


Gardner  v.  Michigan  (1905)  199  U.  S. 
325,  50  L,  ed.  212,  26  Sup.  Ct,  Rep.  106. 
affirming  (1904)  136  Mich.  693,  100  N. 
W.  126,  as  to  the  power  of  a  municipal- ' 
ity  to  regulate  the  disposition  of  gar- 
bage. The  court  said :  'If  it  be  said 
that  the  city  might  have  adequately 
guarded  the  public  health  and  at  the 
same  time  saved  the  property  rights  of 
its  owner  on  whose  premises  garbage 
and  refuse  were  found,  the  answer  is 
that  the  city  evidently  thought  other- 
wise, and  we  cannot  confidently  say 
that  its  constituted  authorities  went 
beyond  the  necessities  of  the  case  and 
exceeded  their  proper  functions  when 
they  passed  the  ordinance  in  question. 
Those  ordinances  cannot,  therefore, 
according  to  well-settled  principles, 
be  held  to  be  wanting  in  the  due 
process  of  law  required  by  the  Consti- 
tution," 

In  Nash  v.  District  of  Columbia 
(1906)  28  App.  D.  C.  598,  8  Ann.  Cas. 
815,  the  court,  sustaining  the  right  of 
a  municipality,  in  the  exercise  of  its 
police  power,  to  require  the  destruc- 
tion of  garbage,  even  though  part  of 
it  might  have  had  some  value,  said: 
"The  cremation  of  garbage  as  a 
means  for  the  protection  of  the  public 
health,  when  proceeding  upon  reason- 
able grounds,  cannot  be  regarded  as 
the  taking  of  private  property  for 
public  use  without  compensation, 
simply  because  such  garbage  and 
house  refuse  may  have  had  at  the 
time  some  element  of  value  for  cer- 
tain purposes.  The  scavenger  re- 
ceives that  which,  if  separated,  might 
have  value  and  be  harmless,  mingled 
with  that  which  is  in  itself  not  only 
worthless,  but  noxious.  The  com- 
mingled substances  could  not  be  sep- 
arated by  the  authorities,  which 
promptly  and  properly  convey  them 
away  to  be  destroyed  by  fire.  It  is  a 
controlling  obligation  of  the  .  .  , 
authorities,  which  they  could  not 
properly  ignore,  to  protect  the  health 
of  its  people  in  all  lawful  ways;  and 
in  the  fair  and  reasonable  exercise  of 
the  police  power  they  may  rightfully 
require  the  destruction  of  garbage 
and  refuse,  even  when  containing 
some  elements  of  value." 

And  in  Dupont  v.  District  of  Colum- 
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bia  (1902)  20  App.  D.  C.  477,  the 
court,  holding  that  an  ordinance  re- 
quiring all  garbage  to  be  disposed  of 
by  a  reduction  or  consumption  process 
within  forty-eight  hours  was  a  valid 
police  regulation,  said:  "The  mere 
fact  that  the  defendant  was  will- 
ing to  buy  garbage  and  use  it  for 
those  purposes  is  not  sufficient  to 
remove  it  from  the  category  of  nui- 
sances, and  settle  its  character  as 
property.  Whilst  money  value  is  evi- 
dence, and  sometimes  very  strong  evi- 
dence to  that  end,  it  is  not  of  itself 
sufficient  to  make  a  case  of  unreason- 
ableness or  oppression  against  the  law 
and  the  regulations  under  considera- 
tion. Some  members  of  the  com- 
munity may  be  willing  to  expose  their 
own  health  to  danger  through  the  use 
of  noisome  manures,  and  to  eat  the 
flesh  of  animals  fed  upon  garbage,  or 
to  sell  such  flesh  for  food  to  others  who 
may  be  unaware  of  its  character,  but 
their  practices  cannot  make  a  rule  of 
community  observance.  It  is  against 
the  ignorance,  the  indifference,  the 
selfishness,  the  avarice,  the  wilful  dis- 
regard of  just  and  intelligent  public 
opinion,  that  the  police  power  must 
be  constantly  invoked  on  behalf  of  the 
common  safety  and  advantage.  .  .  . 
Garbage  ...  is  necessarily  com- 
posed largely  of  matter  noisome  even 
before  its  deposit  in  the  receptacles 
provided  for  it,  and  other  matter 
mingled  with  it  must  necessarily  par- 
take of  its  offensive  character.  More- 
over it  is  a  thing  of  almost  hourly  ac- 
cumulation in  every  occupied  house  of 
a  large  city,  and  is  therefore  a  con- 
stant menace  to  the  health  and  com- 
fort of  thousands  of  people.  These 
conditions  amply  justify  the  applica- 
tion of  a  ...  rule  as  regards  its 
collection,  removal,  and  final  disposi- 
tion." 

So,  in  Valley  Spring  Hog  Ranch 
Co.  V.  Plagmann  (reported  herewith) 
ante,  266,  the  court,  in  answer  to  the 
contention  that  an  ordinance  re- 
quiring garbage  to  be  destroyed  was 
destructive  of  the  property  rights  of 
the  owner,  said :  "It  is  true  that  there 
may  be  an  ownership  of  garbage  from 
the  kitchen,  but  the  value  of  the  own- 
er's rights  therein  is  so  inconsequen- 


tial that  they  are  absorbed  and  lost  in 
the  greater  rights  of  the  state  to  pro- 
tect such  owner  and  the  public  at 
large  from  the  dire  effects  of  improper 
methods  in  the  handling  and  disposi- 
tion of  the  same.  Garbage,  if  allowed 
to  accumulate  and  decompose,  be- 
comes a  public  nuisance,  and  thei 
court's  finding  in  this  case  so  shows. 
But  a  short  time  is  required  to  convert 
the  harmless  table  scrap  into  a  pesti- 
lence-breeding nuisance,  when  it  is  in- 
termingled with  other  refuse  from  the 
kitchen." 

An  crdinance  which  directs  that  all 
garbage  shall  be  removed  by  a  certain 
authorized  contractor,  and  which  pre- 
scribes the  method  of  removal  and 
place  of  disposal  of  the  garbage,  is 
not  invalid  on  the  ground  that  it  takes 
private  property  without  compensa- 
tion because  it  deprives  the  owner  of 
the  privilege  of  selling  the  garbage 
and  the  purchaser  of  the  privilege  of 
using  it.  Atlantic  City  v.  Abbott 
(1906)  73  N.  J.  L.  281,  62  Atl.  999. 

In  Urbach  v.  Omaha  (1917)  101 
Neb.  314,  L,R.A.1917E,  1163, 163  N.  W. 
307,  it  was  held  that  an  ordinance 
which  prohibited  the  owner  from  sell- 
ing garbage  produced  by  himself  did 
not  deprive  him  of  his  property  with- 
out due  process  of  law,  or  take  his 
property  for  public  use  without  just 
compensation. 

An  ordinance,  duly  passed  under 
statutory  authority,  providing  for  the 
removal  of  garbage  to  the  borough 
furnace  to  be  consumed,  does  not 
deprive  an  owner  of  his  property 
without  due  process  of  law.  Butler 
V.  Logan  (1910)  19  Pa.  Dlst.  R.  952, 
wherein  the  court  said :  "The  .  ,  . 
contention  that  the  ordinance  deprives 
the  residents  of  the  borough  of  their 
property  without  due  process  of  law 
cannot  be  sustained.  The  first  section 
of  the  ordinance,  after  enumerating 
the  things  which  shall  constitute  gar- 
bage within  its  meaning,  adds  the 
language,  'and  other  worthless  putres- 
cible  matter.'  These  modifying 
words,  as  we  take  it,  apply  to  all  those 
things  before  mentioned  in  the  section 
as  garbage,  so  that  it  is  only  when 
they  are  'worthless  or  putrescible' 
that  they  come  within  the  meaning 
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and  operation  of  the  ordinance.  If 
they  are  'worthless,'  then  evidently 
they  are  without  property  value,  and 
their  removal  would  not  violate  any 
constitutional  right.  If  they  are  pu- 
trescible,  then,  with  or  without  value, 
they  are  subject  to  municipal  control 
and  removal  as  being  prejudicial  in 
fact  or  in  their  tendency  to  the  public 
health  and  comfort." 

In  Pantlind  v.  Gband  Rapids  (re- 
ported herewith)  ante,  280,  it  is  held 
that  an  ordinance  which  prohibits  the 
removal  and  disposition  of  garbage  by 
the  person  who  produces  it  on  his 
own  premises  is  not  wanting  in  the 
due  process  of  law  required  by  the 
Constitution,  because  it  is  property  of 
value. 

9,  Other  methoda. 

A  municipality  may,  in  the  exercise 
of  its  police  power,  prescribe  a 
"dumping  place"  or  place  of  deposit 
for  garbage,  and  prohibit  its  being 
thrown  or  deposited  in  any  place 
other  than  that  designated  in  the  or- 
dinance. Thus,  in  Ex  parte  Casi- 
nello  (1881)  62  CaL  638,  an  order  of 
the  board  of  supervisors  of  a  county, 
passed  under  statutory  authority,  pro- 
hibiting the  deposit  of  garbage  except 
in  a  place  designated  for  that  purpose 
by  the  superintendent  of  highways, 
was  held  to  be  a  wise  and  salutary 
one,  calculated  to  promote  the  wel- 
fare and  best  interests  of  the  city,  and 


to  be  in  its  nature  and  pnrpocie  a  salu- 
tary police  regulation,  designed  to 
protect  the  safety  and  health  of  the 
inhabitants,  and  not  arbitrary,  un- 
reasonable, or  unjust  The  court 
said :  "The  objections  that  the  order 
is  oppressive,  unjust,  and  unreason- 
able are,  in  my  opinion,  not  well 
taken.  That  dirt,  rubbish,  garbage,  and 
filth  are,  in  their  nature,  nuisances, 
is  too  plain  to  admit  of  controversy; 
and  that  glass  and  broken  ware  can  be 
very  easily  converted  into  nuisances 
if  thrown  about  promiscuously  i» 
equally  plain." 

Likewise,  a  muncipality  may  rea- 
sonably regulate  the  rendering  of 
garbage.  Thus  in  Newtown  v.  Lyons 
(1896)  11  App.  Div.  105,  42  N.  Y. 
Supp.  241,  an  ordinance,  enacted 
under  statutory  authority,  prohibiting 
the  "boiling  or  cooking  at  any  place 
within  the  town  any  garbage  or  refuse 
vegetable  or  animal  matter  'in  any 
open  vat,  kettle,  or  caldron,  or  in  any 
manner  so  as  to  permit  the  vapors  or 
exhalations  from  such  boiling  or 
cooking  to  escape  into  the  surround- 
ing air,'"  was  held  to  be  a  valid  ex- 
ercise of  the  police  power. 

And  it  has  been  held  that  a  city 
may,  by  an  ordinance  permitting  the 
authorized  scavenger  to  use  the  gar- 
bage collected  by  him  for  his  own 
benefit,  give  away  the  garbage  of  a 
householder.  Marple  v.  Pfanner 
(1911)  21  Pa.  Dist  R.  847,  851. 

A.  S.  M. 


MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE  et  al.,  Appts., 

V. 

HAMPTON  COURT  COMPANY  et  al. 

Maryland  Court  of  Appeals  — April  9,  1991. 

(—  Md.  — ,  118  Atl.  850.) 

Manicipal  corporation  —  provisioii  for  re^ioval  of  ashes  —  discrimination 
—  validity. 

An  ordinance  limiting  the  quantity  of  ashes  to  be  removed  per  week 
from  each  dwelling,  apartment  house,  and  tenement  house  is  not  unreason- 
able or  void  because  it  fails  to  provide  for  the  accumulation  in  large  apart- 
ment houses  and  requires  the  owners  of  such  apartments  to  provide  other 
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means  for  removing  the  ashes,  although  paying  their  proportionate  share 
of  the  taxes. 
[.See  note  on  this  qmstion  hegxrvning  on  page  809.] 


Appeal  by  defendants  from  an  order  of  the  Circuit  Ck>urt  No.  2  of 
Baltimore  Cily  (Dawkins,  J.)  overruling  a  demurrer  to  a  bill  filed  to 
contest  the  validity  of  an  ordinance  relating  to  the  collection  and  removal 
of  ashes  from  dwelling  and  apartment  houses.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Roland  R.  Marchant,  George  Baltimore  t.  Hampton  Court  Co.  126 
Eckhardt,  Jr.,  and  Simon  E.  Sobeloff,     Md.  348,  94  Atl.  1018 ;  California  Re- 


for  appellants : 

The  mayor  and  city  council  of  Balti- 
more have  the  power  to  regulate  by 
ordinance  the  removal  of  ashes. 

Baltimore  v.  Hampton  Court  Co.  126 
Md.  347,  94  Atl.  1018;  Schultz  v.  State, 
112  Md.  211,  76  Atl.  592 ;  Rossberg  v. 
State,  111  Md.  394,  134  Am.  St.  Rep. 
626,  74  Atl.  581;  Haley  v.  Boston,  191 
Mass.  291,  5  L.R.A-(N.S.)  1006,  77  N. 
E.888. 

Inasmuch  as  the  city  has  the  right 
to  regulate  the  removal  of  ashes  by 
ordinance,  the  ordinance  in  question 
is  not  void  because  it  requires  the 
commissioner  of  street  cleaning  to  re- 
move 16  bushels  and  no  more  from 
each  dwelling  or  apartment  house. 

California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  199  U.  S.  306,  50  L. 
ed.  204,  26  Sup.  Ct  Rep.  100;  Etchison 
V.  Frederick,  123  Md.  283,  L.R.A. 
I916C,  561,  91  Atl.  161;  Richmond,  F. 
&  P.  Co.  V.  Richmond,  96  U.  S.  521,  24 
Led.  734;  Ivins  v.  Trenton,  68  N.  J.  L. 
501,  53  Atl.  202;  Baltimore  v.  Woll- 
man,  123  Md.  310,  91  Atl.  339;  Alex- 
ander V.  Baltimore,  6  Gill,  384,  46 
Am.  Dec.  630;  Methodist  Protestant 
Charch  v.  Baltimore,  6  Gill,  391,  48 
Am.  Dec.  540;  State  v.  Mott,  61  Md. 
304,  48  Am.  Rep.  105;  Storck  v.  Bal- 
timore, 101  Md.  476,  61  Atl.  830; 
Sossberg  v.  State,  111  Md.  394,  134 
Am.  St  Rep.  626,  74  Atl.  581 ;  Gould 
V.Baltimore,  120  Md.  534,  87  Atl.  818; 
New  Orleans  Waterworks  Co.  v.  New 
Orleans,  164  U.  S.  471,  41  L.  ed.  518, 
17  Sup.  Ct  Rep.  161;  Olympia  v. 
Mann,  1  Wash.  389,  12  L.R.A.  150,  26 
Pac  837;  State  ex  rel.  Kellogg  v.  Cur- 
rens.  111  Wis.  431,  66  L.R.A.  252,  87 
N.  W.  561;  Ex  parte  Zhizhuzza,  147 
Cal.  828,  81  Pac.  965. 

Messrs.  Enoch  Harlan,  R  Lee  Sling- 
InfF,  Robert  W.  Williams,  and  Janney, 
Stnart,  &  Ober,  for  appellees: 

The  ordinance  in  question  is  unrea- 
lonable  and  discriminatory  in  its  ap- 
plication and  operation,  and  is  void. 
16  A.L.R.— 20. 


duction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  306,  50  L.  ed.  204,  26 
Sup.  Ct  Rep.  100 ;  Walker  v.  Jameson, 
140  Ind.  591,  28  L.R.A.  679,  49  Am. 
St.  Rep.  222,  87  N.  E.  402,  39  N.  E. 
869;  Re  Zhizhuzza,  147  Cal.  328,  81 
Pac.  955;  Consolidated  Apartment 
House  Co.  v.  Baltimore,  131  Md.  628, 
L.R.A.1918C,  1181,  102  Atl.  920;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct  Rep.  1064;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Slaughter-House 
Cases.  16  Wall.  36,  21  L.  ed.  894; 
State  V.  Gurry,  121  Md.  634,  47  L.R.A. 
(N.S.)  1087,  88  Atl.  646.  Ann.  Cas. 
1916B,  967;  Buchanan  v.  Warley,  245 
U.  S.  60.  62  L.  ed.  149.  L.R.A.1918C. 
210,  38  Sup.  Ct  Rep.  16,  Ann.  Cas. 
1918C,  1201;  Re  Blois,  179  Cal.  291. 
176  Pac.  449;  Mildner  v.  Cincinnati, 
18  Ohio  C.  C.  N.  S.  88. 

Adkins,  J.,  delivered  the  opinion  of 
the  court: 

The  single  question  in  this  case 
is  the  validity  of  ordinance  No.  55 
of  the  mayor  and  city  council  of  Bal- 
timore, approved  December  20, 
1915,  which  is  as  follows: 

An  Ordinance  to  Add  a  New  Section 
to  Article  36  of  the  Baltimore 
City  Code  of  1905,  to  Be  Known  as 
Section  2-A,  Defining  the  Duties 
of  the  Commissioners  of  Street 
Cleaning  with  Reference  to  the 
Collection  and  Removal  of  Ashes, 
and  Repealing  All  Inconsistent  Or- 
dinances. 

Section  1.  Be  it  ordained  by  the 
mayor  and  city  council  of  Baltimore, 
that  a  new  section  is  hereby  added 
to  article  36  of  the  Baltimore  City 
Code  of  1906,  to  be  known  as  section 
2-A,  to  follow  section  2,  and  to  read 
as  follows: 
2-A.  It  shall  be  the  duty  of  the 
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commissioner  of  street  cleaning  to 
remove  all  ashes  from  dwelling 
houses,  apartment  houses,  and  tene- 
ment houses,  not  exceeding  15 
bushels  per  week  from  each  dwell- 
ing house,  apartment  house,  or  tene- 
ment house,  but  it  shall  not  be  the 
duty  of  said  commissioner  of  street 
cleaning  to  remove  more  than  15 
bushels  per  week  of  ashes  from  any 
dwelling  house,  apartment  house,  or 
tenement  house,  and  it  shall  not  be 
his  duty  to  remove  any  ashes  from 
any  place  other  than  a  dwelling 
house,  apartment  house,  or  tene^ 
ment  house. 

Sec.  2.  And  be  it  further  ordained, 
that  all  ordinances  and  parts  of  or- 
dinances inconsistent  herewith  are 
hereby  repealed,  to  the  extent  of 
such  inconsistency,  and  that  this  or- 
dinance shall  take  effect  from  the 
date  of  its  passage. 

Approved  December  20,  1915. 
[Signed]  James  H.  Fteston, 

Mayor. 

The  question  is  raised  by  demur- 
rer to  the  bill  of  complaint  of  ap- 
pellees. .  The  bill  sets  out  a  number 
of  ordinances  under  which  it  was 
made  the  duty  of  the  commissioner 
of  street  cleaning  to  remove  all 
ashes  produced  in  Baltimore  city, 
without  regard  to  where  they  were 
produced  or  the  quantity;  that 
plaintiffs  are  the  owners  of  large 
apartment  houses  in  which  many 
families  reside,  and  which  produce 
more  than  15  bushels  of  ashes  per 
week,  but  that  notwithstanding  ap- 
pellees are  large  taxpayers  and  pay 
taxes  in  proportion  to  the  value  of 
their  properties,  and  notwithstand- 
ing money  has  been  appropriated 
yearly  for  the  purpose  of  removing 
ashes,  more  than  sufficient  to  enable 
the  commissioner  of  street  cleaning 
to  remove  all  the  ashes  from  their 
apartment  houses  and  all  others  of 
like  character,  defendants  have  re- 
fused, and  still  refuse,  to  remove 
more  than  15  bushels  per  week  from 
the  large  apartment  houses,  and 
plaintiffs  have  found  it  necessary  to 
remove  all  of  their  own  ashes  and 
household  and  miscellaneous  refuse 
therefrom. 


The  prayer  of  the  bill  is  that  said 
ordinance  be  adjudged  and  declared 
to  be  unreasonably  and  unlawfully 
discriminatory,  beyond  the  powers 
of  the  mayor  and  city  council  of 
Baltimore  to  ordain  and  enforce, 
and  to  be  null  and  void;  and  that 
the  defendants  be  enjoined  and  re- 
strained from  unlawfully  discrimi- 
nating against  plaintiffs  and  other 
owners  of  apartment  houses  produc- 
ing more  than  15  bushels  of  ashes 
per  week,  and  from  refusing  to  col- 
lect and  remove  the  ashes  and 
household  and  miscellaneous  refuse 
from  apartment  houses  in  Balti- 
more city,  and  particularly  from 
plaintiffs'  apartment  houses ;  that  a 
decree  may  be  passed  in  favor  of 
plaintiffs  against  the  defendants  in 
the  amount  of  expense  incurred  by 
plaintiffs  in  collecting  and  removing 
the  ashes,  and  household  and  mis- 
cellaneous refuse  from  their  several 
apartment  houses  during  the  years 
1916,  1917,  1918,  and  1919,  and  for 
further  relief. 

It  appears  from  the  averments  of 
the  bill  that  prior  to  1913  all  ashes 
were  collected  and  removed  by  the 
city  either  by  its  ovm  employees  or 
by  contractors.  In  the  spring  of 
that  year  the  board  of  estimates  di- 
rected the  commissioner  of  street 
cleaning  to  discontinue  collecting 
and  removing  ashes  and  household 
and  miscellaneous  refuse  and  offal 
(other  than  garbage)  from  apart- 
ment houses  in  Baltimore  city,  and 
on  the  5th  day  of  June,  1913,  the 
said  board  of  estimates  adopted  the 
following  resolution,  and  directed 
the  said  commissioner  to  comply 
therewith,  viz.:  "Houses  not  more 
than  four  stories  in  heisrht  and  rot 
having  an  elevator,  used  for  dwell- 
ing purposes,  even  though  they  may 
be  occupied  by  more  than  one 
family,  should  be  classed  as  dwell- 
ings, and  the  commissioner  of  street 
cleaning  should  take  the  ashes  there- 
from. Houses  more  than  four 
stories  in  height  used  for  dwelling 
purposes,  and  occupied  by  more 
than  one  family,  should  be  classed 
as  apartment  houses." 

This  court  in  the  case  of  Balti- 
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more  v.  Hampton  Court  Co.  126  Md. 
341,  94  All.  1018,  decided  that  the 
board  of  estimates  had  no  authority 
to  pass  such  a  resolution  in  conflict 
with  existing  ordinances,  and  also 
that  the  resolution  attempted  to  en- 
force an  arbitrary  discrimination. 
But  the  court  in  that  case  said: 
"There  can  be  no  question  but  what 
the  mflnicipality,  the  mayor  and  city 
council  of  Baltimore,  had  the  power 
by  ordinance  to  regulate  the  removal 
of  ashes,  in  the  exercise  of  its  police 
power.  Schultz  v.  State,  112  Md. 
211,  76  Atl.  592;  Haley  v.  Boston, 
191  Mass.  291,  5  L.R.A.(N.S.)  1005, 
77  N.  E.  888;  Rossberg  v.  State,  111 
Md.  394,  134  Am.  St.  Rep.  626,  74 
Atl.  581,  It  could  amend,  alter,  or 
repeal  the  existing  ordinances  on 
the  subject,  and,  subject  to  the  limi- 
tation that  such  ordinances  must  be 
reasonable  in  their  provisions,  could 
classify  the  buildings  from  which 
such  removal  should  be  made  at  the 
public  expense.  By  way  of  illus- 
tration, there  are  many  and  cogent 
reasons  why  the  cost  of  the  removal 
of  manufacturing  and  commercial 
waste  from  factories  and  depart- 
ment stores  should  not  be  borne  by 
the  public  at  large,  or  even  the 
refuse  from  hotels,  which  are  with- 
out forc0  in  the  case  of  the  ordinary 
householders,  and  a  number  of  cities 
have  enacted  regulations  which 
recognize  that  distinction.  But 
such  classification  is  a  power  to  be 
exercised  by  the  municipal  corpora- 
tion as  such  through  its  legislative 
branch  of  government,  not  one  rest- 
ing in  any  board  or  commission  of 
the  municipality." 

Shortly  after  the  above  decision 
was  handed  down,  ordinance  No.  55 
was  enacted,  and  the  bill  in  this 
case  was  filed  to  test  the  validity  of 
said  ordinance: 

The  defendants  demurred  to  the 
bill,  and  from  the  order  of  the 
learned  court  below  overruling  the 
demurrer  this  appeal  was  taken. 

Appellees  concede  that  the  mayor 
and  city  council  of  Baltimore  have 
the  power  under  the  charter  to 
regulate  the  removal  of  ashes,  and 
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even  to  compel  the  removal  of  all 
ashes  by  the  owners  of  dwellings 
and  other  buildings,  but  they  stren- 
uously urge  that  the  enactment  and 
enforcement  of  the  ordinance  in 
question  was  an  arbitrary  and  dis- 
criminatory exercise  of  power,  and 
therefore  justifies  the  interference 
of  a  court  of  equity.  With  this  con- 
tention we  do  not  agree. 

The  argument  in  support  of  the 
charge  of  discrimination  seems  to 
be  based  on  the  theory  that  the  re- 
moval of  ashes  by  the  city  is  under- 
taken as  a  matter  of  favor  to  house- 
holders, and  on  that  theory  it  is  con- 
tended that  either  all  or  none  should 
be  removed  at  public  expense,  be- 
cause the  work  is  paid  for  out  of  a 
common  fund  contributed  by  tax- 
payers, and  therefore  it  is  unjust 
to  limit  the  number  of  bushels  of 
ashes  removed  from  a  large  apart- 
ment house,  on  which  heavy  taxes 
are  paid,  to  that  removed  from  a 
private  dwelling,  bearing  a  much 
lighter  burden  of  taxation.  It  is 
also  argued  that  if  sixty  families 
elect  to  live  in  one  house  large 
enough  to  accommodate  them,  it  is 
unreasonable  to  deny  them  the  right 
to  have  all  their  ashes  removed  at 
public  expense,  while  their  neigh- 
bors who  do  not  live  in  apartment 
houses,  or  in  houses  large  enough  to 
produce  more  than  15  bushels  of 
ashes,  are  relieved  of  the  expense 
and  trouble  of  providing  for  the  re- 
moval of  any  part  of  such  refuse. 

The  answer  to  both  these  argu- 
ments is  that  the  partial  removal  of 
ashes  by  the  city,  as  provided  for  in 
this  ordinance,  is  not  undertaken 
primarily  as  a  matter  of  favor  to 
individuals  or  to  serve  their  con- 
venience. If  it  were,  the  man  who 
used  gas  or  electricity  instead  of 
coal  or  wood  might  justly  complain 
that  he  was  being  taxed  to  help  pay 
for  services  rendered  by  the  city  to 
his  neighbor  who  used  ash-produc- 
ing fuel;  and  the  family  living  at  a 
hotel  might  insist  that  it  was  being 
discriminated  against. 

As  a  practical  proposition,  how- 
ever, the  total  amount  paid  annual- 
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ly  by  the  appellees  for  the  removal 
of  ashes,  as  shown  by  the  record,  is 
too  small,  when  considered  in  rela- 
tion to  the  number  of  families  oc- 
cupying the  apartment,  to  be  re- 
flected in  the  rents  paid  by  the  ten- 
ants, and  it  is  not  believed  they  are 
substantially  interested  in  the  con- 
troversy. 

The  only  justification  for  the  use 
of  public  money  at  all  in  an  enter- 
prise of  this  sort  is  that  it  serves  a 
public  purpose.  It  is  necessary  that 
ashes  be  removed  from  time  to  time 
to  protect  the  public  from  the  nui- 
sance which  their  accumulation 
would  occasion,  not  to  the  house- 
holders as  such,  but  to  the  public 
generally  using  the  streets  of  the 
city.  How  this  shall  be  done  is  for 
the  municipal  authorities,  and  not 
for  the  courts,  to  determine. 

It  does  not  seen  to  be  any  more 
unreasonable  to  require  owners  of 
large  apartment  houses  to  provide 
for  the  removal  of  their  ashes  in 
excess  of  the  amount  produced  by 
the  owners  of  large  dwellings,  than 
to  require  hotels,  factories,  and  de- 
partment stores  producing  large 
quantities,  to  remove  the  same,  as 
we  said  in  Baltimore  v.  Hampton 
Court  Ck>.  supra,  they  could  be  com- 
pelled to  do. 

As  was  said  in  Harrison  v.  Balti- 
more, 1  Gill,  264,  and  approved  in 
Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239,  referring  to  the 
exercise  by  the  city  of  its  powers: 
"The  selection  of  the  means  and 
manner  (contributory  to  the  end)  of 
exercising  the  powers  'which  they 
may  deem  requisite  to  the  accom- 
plishment of  the  objects  of  which 
'  they  are  made  the  guardians  is  com- 
mitted to  their  sound  discretion." 

In  State  v.  Gurry,  121  Md.  534, 
47  L.R.A.(N.S.)  1087,  88  Atl.  546, 
Ann.  Cas.  1915B,  957,  this  court 
said :  "In  determining  the  constitu- 
tionality of  an  ordinance  passed  un- 
der the  exercise  of  the  police  power, 
courts  must  take  into  consideration 


the  reasonableness  of  their  provi- 
sions, and  determine  whether  or  not 
they  are  so  reasonable  or  oppressive 
as  to  cause  the  assumption  that  the 
legislature  did  not  intend  to  empow- 
er the  municipality  to  enact  them." 

See  also  Radecke  Case,  supra; 
Yick  Wo  V.  Hopkins,  118  U.  S.  373, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  359. 

In  the  last-mentioned  case,  where 
protection  of  the  14th  Amendment 
was  invoked,  it  is  said:  "Class 
legislation,  discriminating  against 
some  and  favoring  others,  is  pro- 
hibited, but  legislation  which,  in 
carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within 
the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated, 
is  not  within  the  Amendment."  We 
said  in  Baltimore  v.  Wollman,  123 
Md.  310,  91  Atl.  339:  "The  neces- 
sity and  reasonableness  of  an  ordi- 
nance when  passed  in  pursuance  of 
the  charter  powers  of  a  municipality 
is  primarily  committed  to  the  coun- 
cil, and  unless  the  ordinance  is  pure- 
ly arbitrary,  oppressive,  or  capri- 
cious, the  courts  will  not  interfere 
to  prevent  its  enforcement." 

See  also  Etchison  v.  Frederick, 
123  Md.  283,  L.BJL1916C,  661,  91 
Atl.  161. 

We  have  examined  carefully  the 
cases  cited  by  appellees.  Their 
facts  are  entirely  different  from 
those  in  the  case  at  bar. 

We  find  nothing  in  the  ordinance 
under  consideration  which  the  court 
can    say    is    either 
capricious,   oppres-  folS'o^r.Atn- 
sive,    unreasonable,  JeTOOTi""©!" 
or     discriminating,  aata«a-diacrim- 
to  such  an  extent,  »"«»«-''-"««'• 
at  any  rate,  as  to  invite  or  permit 
judicial  interference. 

We  must  therefore  reverse  the 
order  overruling  the  demurrer  to 
the  bill  of  complaints. 

Order  reversed  and  bill  dismissed, 
with  costs  to  appellants. 
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ANNOTATION. 
Statutory  or  manicqpal  regulation  of  removal  of  aahes  or  other  rubbiah. 


I.  Scope  of  note,  80». 
II.  Validity,  309. 
III.  Construction,  312. 

I.  Scope  of  note. 

The  cases  dealing  with  the  validity 
of  statutory  or  municipal  resrulations 
as  to  grarbage  are  collated  in  the  anno- 
tation to  Pantlind  v.  Grand  Rapids, 
ante,  287.  In  that  annotation  that 
class  only  of  garbage  which  consists 
of  animal  or  vegetable  matter,  i.  e., 
organic  matter,  is  included.  The 
present  annotation  is  concerned  only 
with  municipal  or  statutory  regula- 
tions as  to  the  removal  of  garbage  or 
refuse,  used  in  its  inorganic  sense,  as 
including  ashes,  cinders,  paper,  and 
the  like.  Manure,  night  soil,  and  the 
contents  of  unsewered  privies  have 
been  excluded,  as  has  the  liability  of 
a  municipal  corporation  for  injuries 
resulting  from  tiie  negligence  of  city 
employees  in  the  removal  of  ashes, 
garbage,  or  rubbish.  For  a  discussion 
of  the  latter  subject,  see  the  annota- 
tion in  14  A.L.R.  1473. 

//.  VaUdity. 

A  municipality  may  make  reason- 
able regulations  governing  the  re- 
moval of  ashes  or  other  rubbish  from 
private  premises.  "The  right  of  rea- 
sonable regulation  for  the  prevention 
of  nuisances  of  every  kind,  and  the 
method  of  removal  through  and  over 
the  streets  of  a  city  of  all  accumula- 
tions of  refuse  matter,  rubbish,  and 
other  waste  material  for  the  purpose 
of  sanitation  and  in  the  interest  of 
the  general  health  and  comfort  of  the 
inhabitants,  should  be  and  is  fully 
recognized.  It  is  but  the  exercise  of 
an  authority  properly  appertaining  to 
a  municipality  in  the  interest  of  the 
public,  and  to  promote  and  preserve 
the  welfare  and  convenience  of  all  the 
people."  Her  v.  Ross  (1902)  64  Neb. 
710,  57  L.R-A..  895,  97  Am.  St.  Rep. 
676,  90  N.  W.  869  (dictum). 

It  is  held  in  the  reported  case 
(Baltihoke  v.  Hampton  Court  Co. 
ante,  304)  that  an  ordinance  making 


it  the  duty  of  the  department  of  street 
cleaning  to  remove  all  ashes  from 
dwelling  houses,  apartment  houses, 
and  tenement  houses,  not  exceeding 
15  bushels  per  week,  is  neither  un- 
reasonable nor  discriminating,  the 
contention  against  the  ordinance  be- 
ing that  since  the  woric  is  paid  for  by 
general  taxation  it  is  unjust  to  limit 
the  number  of  bushels  of  ashes  re- 
moved from  a  large  apartment  house, 
on  which  heavy  taxes  are  paid,  to  the 
amount  that  will  be  removed  from  a 
private  dwelling,  bearing  a  much 
lighter  burden  of  taxation. 

In  Ex  parte  Casinellb  (1881)  62  Cal. 
638,  an  ordinance  prohibiting  the 
throwing  or  depositing  "upon  any 
public  street,  highway,  or  grounds,  or 
upon  any  private  premises,  or  any- 
where except  in  such  a  place  as  may 
be  designated  for  that  purpose  by  the 
superintendent  of  public  streets  and 
highways,  any  glass,  broken  ware, 
dirt,  rubbish,  garbage,  or  filth,"  was 
held  to  be  a  reasonable  exercise  of  a 
power  to  make  "local  police,  sanitary, 
and  other  regulations."  The  court 
said :  "The  regulation  in  this  case,  in- 
stead of  being  arbitrary,  unreason- 
able, or  unjust,  was  a  wise  and 
salutary  one,  calculated  to  promote 
the  welfare  and  best  interests  of  the 
city,  and  was,  in  its  nature  and  pur- 
pose, a  salutary  police  regulation, 
designed  to  protect  the  safety  and 
health  of  the  inhabitants." 

But  a  regulation  concerning  the 
removal  of  ashes  or  other  rubbish 
must  be  reasonable.  Thus,  in  Good- 
land  V.  Popejoy  (1916)  98  Kan.  183, 
157  Pac.  410,  an  ordinance  making  it 
unlawful  for  any  person  "to  deposit, 
put,  throw,  place,  or  allow  to  remain 
on  any  lot  or  lots  owned  or  occupied 
by  such  person,  or  persons,  at  any 
place  in  said  city,  any  tdn  cans, 
manure,  ashes,  garbage,  slops,  swill, 
refuse,  filth,  offal,  unwholesome  sub- 
stance, vegetable  matter,  or  animal 
matter,  or  any  rubbish  whatever,"  was 
held   to   be   void.     The    court   said: 
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"Presumably  the  ordinance  was  enact- 
ed under  the  authority  given  cities  of 
the  second  class  to  secure  the  general 
health  and  to  prevent  and  remove 
nuisances.  Gen.  Stat  1909,  §  1405,  as 
amended  by  Laws  1911,  chap.  116. 
The  ordinance  is  not  directed  against 
depositing  tin  cans,  manure,  ash- 
es, garbage,  and  refuse  on  private 
property  under  conditions  which  ren- 
der them  offensive  to  others  or  detri- 
mental to  the  public  health,  and  is  not 
directed  against  allowing  the  enumer- 
ated articles  and  substances  to  remain 
on  private  property  under  conditions 
which  make  them  offensive  or  harm- 
ful. No  distinction  is  made  between 
nocuous  and  innocuous,  reasonable 
and  unreasonable.  The  offense  is  com- 
plete if  any  of  the  things  mentioned 
be  deposited  or  allowed  to  remain, 
whatever  the  quantity,  circumstances, 
or  length  of  time.  Ashes  from  the 
furnace  or  stove  cannot  be  deposited 
or  kept  even  in  a  safe  receptacle,  and 
refuse  from  the  kitchen  cannot  be 
deposited  or  kept  even  in  a  garbage 
can  until  the  garbage  collector  can  be 
called.  .  .  .  Having  undertaken 
without  qualification  to  make  things 
nuisances  which  are  not  so  in  fact, 
and  which  become  nuisances  only 
under  conditions  which  are  not  recog- 
nized, §  2  of  the  ordinance  is  void." 

A  like  conclusion  was  reached  in 
Her  v.  Ross  (Neb.)  supra,  a  leading 
case  on  the  subject,  with  respect  to 
an  ordinance  which  provided  that 
"any  person  who  shall  collect  or  re- 
move any  dead  animals,  garbage,  ash- 
es, filth,  offal,  night  soil,  or  other 
refuse  matter,  .  .  .  not  having  a 
contract  with  said  city  to  do  so,  shall 
be  deemed  guilty  of  misdemeanor,  and 
upon  conviction  thereof  shall  be 
fined."  After  recognizing  the  power 
to  prohibit  the  accumulation  of 
rubbish  in  such  manner  as  to  con- 
stitute a  nuisance  and  to  create  an 
oflScial  agency  for  its  removal,  the 
court  said:  "Can  the  city,  merely 
by  its  fiat,  declare  all  and  every 
substance  of  the  kind  mentioned 
nuisances,  and  direct  their  abatement 
and  removal  through  the  agency  of  an 
exclusive  contractor?  ...  By  the 
provisions  of  the  ordinance  under  con- 


sideration, neither  the  owner  or  oc- 
cupant of  the  premises,  nor  a  person 
employed  for  that  purpose,  can  haul 
or    transport    within    the    corporate 
limits  of  the  city  any  of  the   sub- 
stances   included    in    the    ordinance, 
even  though  such  material  might  be 
utilized  for  some  beneficial  purpose. 
He  is  prevented  from  disposing  of  it 
in  any  manner,  and  must  submit  to 
its  collection  and  removal  by  the  cit)' 
contractor  in  the  manner  and  by  the 
means  pointed  out  in  the  ordinance. 
.    .    .    Cinders  and  ashes  may  be  and 
are  regarded  as  useful  for  many  pur- 
poses.   Many  other  substances  coming 
within  the  meaning  of  the  language 
of  the   ordinance   in  the  nature   of 
debris,    rubbish,    and    other    waste 
material  which  might  be  specifically 
mentioned,  could  probably  be  used  for 
some   beneficial   purpose,   and    many 
others  having  no   utility  like   those 
referred  to  are  not  within  themselves 
nuisances  and  a  menace  to  the  health 
of  the  public.    It  is  quite  true  their 
accumulation  in  unreasonable'  quanti- 
ties and  for  an  unreasonable  length  of 
time   would   render  them  nuisances, 
and  to  prevent  which  all  reasonable 
regulations  may  be  imposed.     These 
are  all  classed  in  the  ordinance  in  the 
general    category    of    dead    animals, 
garbage,  and  other  unwholesome  and 
noxious  substances,  and  made  the  sub- 
ject of  the  same  regulation  under  the 
provisions  of  the  ordinance,  and  the 
right  to  collect  and  to  remove  all  such 
material    and    substances    given    ex- 
clusively to  the  city  garbage  contract- 
or.   Such  attempted  regulation  is,  in 
our  judgment,  unreasonable,  oppres- 
sive, and  contrary  to  a  sound  public 
policy.      The     ordinance     not     only 
grants  a  monopoly,  always  odious  in 
the  eye  of  the  law,  without  justifica- 
tion or  necessity  tiierefor  as  a  sani- 
taiy  measure  for  the  protection  and 
preservation    of    the   public    health, 
comfort,  and  welfare,  but  is  also  an 
unwarranted  invasion  of  the  natural 
rights  of  the  inhabitants  of  the  citgr." 
It  has   also   been   decided   that  a 
board  of  estimate  has  no  authority  to 
pass  a  resolution  regulating  the  re- 
moval of  ashes  which  is  in  conflict 
with  existing  ordinances  on  the  same 
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subject  See  Baltimore  ▼.  Hampton 
Coart  Co.  (1915)  126  Md.  341.  94  Atl. 
1018.  In  that  case  it  appeared  that 
the  duty  was  Imposed  by  the  ordi- 
nance on  the  commissioner  of  street 
cleaning,  to  remove  ashes  and  other 
rubbish  from  all  dwellings  and  other 
places  in  the  city.  It  farther  ap- 
peared that  the  board  of  estimate 
passed  a  resolution  declaring  that 
"houses  not  more  than  four  stories  in 
height,  and  not  having  an  elevator, 
used  for  dwelling  purposes,  even 
though  they  may  be  occupied  by  more 
than  one  family,  should  be  classed  as 
dwellings,  and  the  commissioner  of 
street  cleaning  should  take  the  ashes 
therefrom;"  and  that  "houses  more 
than  four  stories  in  height,  used  for 
dwelling  purposes,  occupied  by  more 
than  one  family,  should  be  classed  as 
apartment  houses."  Thereafter  the 
commissioner  of  street  cleaning  dis- 
continued and  refused  to  remove  ashes 
from  certain  apartment  houses,  from 
which  he  had  theretofore  been  collect- 
ing and  removing  the  same.  It  was 
held  that  the  board  acted  ultra  vires 
in  so  far  as  the  resolution  was  intend- 
ed to  operate  as  a  modification  of 
existing  ordinances,  and  that  the  reso- 
lution was  void  and  of  no  effect  The 
reasoning  of  the  court  is  sufiSciently 
set  out  in  that  part  of  the  opinion 
quoted  in  the  reported  case  (Balti- 
MOBB  V.  HAMnoN  CODBT  Ca  ante, 
304). 

Since  tibe  dnty  of  removing  ashes 
rests  primarily  on  the  owner  or  occu- 
pant of  the  premises  where  they 
originate,  he  is  not  in  a  position  to 
question  the  validity  of  an  ordinance 
whereby  the  muncipality  assumes  the 
nmoval  of  ashes  at  public  expense 
from  certain  classes  of  buildings  only. 
Pe<9le  ex  rel.  Webster  v.  Chicago 
(1917)  277  IlL  394,  115  N.  E.  670, 
affirming  (1916)  200  III.  App.  86 
(for  opinion  previously  rendered  by 
the  supreme  court  in  transferring  the 
oae  to  the  appellate  court  see 
(1916)  272  111.  461,  112  N.  E.  280). 
In  that  case  the  plaintiff  filed  his 
petition  for  mandamus  against  the 
city  to  compel  it  to  remove  ashes  and 
other  waste  material  from  his  proper- 
^  withoni  cost  to  him.  The  ordinance 
i>  qnestioB  made  it  "the  duty  of  every 


person,  firm,  or  corporation  oeeapy- 
ing,  operating,  or  controlling  any 
building  or  portion  thereof  in  the  city 
of  Chicago  which  is  heated  by  steam, 
hot  air,  or  hot  water,  or  in  or  about 
which  combustibles  are  used  or  ashes 
produced,  to  keep  in  or  about  such 
building  all  ashes,  cinders  and  other 
waste  arising  from  combustion  and 
produced  therein,  and  to  remove  or 
cause  to  be  removed  the  same  from 
said  premises  at  his,  her  or  its  own 
expense,"  at  such  times  and  in  such 
manner  as  the  commissioner  of  public 
works  might  direct  "provided,  this 
section  shall  not  apply  ...  to  any 
building  containing  less  than  five 
flats."  It  appeared  that  the  city  had 
been  removing  ashes,  garbage,  cin- 
ders, and  waste  from  all  steam-heated 
buildings  within  the  city  containing 
less  than  five  apartments  each,  and 
from  all  stove-heated  buildings  with- 
out regard  to  the  number  of  flats  or 
apartments  in  any  one  building,  at  the 
cost  and  expense  of  the  city,  out  of 
the  tax  levied  and  collected  on  and 
from  all  the  property  in  the  cily.  It 
was  contended  that  the  removal  of 
garbage  from  all  buildings,  but  the 
ashes  from  only  a  certain  class  of 
buildings,  violated  a  legal  duty  the 
city  owed  the  owners  of  buildings 
containing  more  than  five  flats,  from 
which  it  refused  to  remove  the  ashes 
at  public  expense.  The  court  said: 
"It  is  not  controverted  that  the  duty 
of  removing  ashes  from  buildings 
where  they  are  produced  rests  pri- 
marily upon  the  owner  or  occupant. 
While  the  city  may,  we  think,  by  ap- 
propriate legislation,  voluntarily  as- 
sume that  duty  and  relieve  the  owner 
of  the  burden,  it  cannot  be  compelled 
to  do  so.  The  city  council  of  the  city 
of  Chicago  has  legislated  upon  this 
subject  by  ordinance,  the  sections  of 
which  having  any  bearing  on  this  case 
are  set  out  in  our  former  opinion. 
That  ordinance  did  not  specifically 
state  that  the  city  should  remove 
ashes  from  any  building,  but  build- 
ings containing  less  than  five  flats 
were  exempted  from  the  requirement 
of  §  1000,  that  the  owner  of  'aay 
building'  in  the  city  of  Chicago,  heated 
by  steam,  hot  air,  or  hot  water,  should 
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at  his  own  expense  remove  the  ashes 
therefrom.  It  appears  to  have  been 
the  intent  of  the  council  in  pass- 
ing the  ordinance  that  ashes  should 
be  removed  from  apartment  build- 
ings containing  less  than  five  flats, 
by  the  city  at  its  expense,  but 
that  the  ashes  produced  in  flat  build- 
ings of  five  or  more  apartments  should 
be  removed  by  the  owner,  and,  accord- 
ing to  the  averments  of  the  petition, 
the  city  has  been  removing  the  ashes 
from  buildings  of  less  than  five  flats, 
and  paying  the  expense  out  of  a  tax 
levied  and  collected  for  that  purpose. 
Appellant's  building  is  a  six-flat  or 
apartment  building  heated  by  steam, 
and  is  not  excepted  from  the  require- 
ment of  the  ordinance  that  the  owner 
shall  remove  the  ashes.  Whether  the 
ordinance  is  valid  or  invalid,  it  does 
not  purport  to  relieve  appellant  from 
the  duty  of  removing  his  ashes  at  his 
own  expense.  The  city  has  never 
assumed  the  duty  of  removing  ashes 
from  buildings  of  the  class  of  appel- 
lant's, but  has  required  that  duty  to 
be  performed  by  the  owners.  Because 
the  council  has  appropriated  money  to 
pay  the  expense  of  removing  ashes 
from  buildings  it  has  assumed  by  or- 
dinance to  serve  in  that  manner  does 
not  entitle  the  owner  of  a  building 
not  included  in  the  ordinance  to  a  writ 
of  mandamus  to  compel  the  municipal- 
ity to  give  him  the  same  service;  and 
this  is  true  even  if  the  ordinance  were 
invalid  because  of  discrimination  or 
for  some  other  reason.  The  city  has 
never  voluntarily  assumed  the  duty  of 
removing  ashes  from  buildings  of  the 
class  of  appellant's,  and  it  is  im- 
material to  a  decision  of  this  case 
whether,  in  passing  the  ordinance  re- 
ferred to,  the  council  acted  legally  or 
illegally.  Presumably  the  appropria- 
tions made  and  taxes  collected  for  the 
removal  of  ashes  were  for  the  per- 
formance of  that  service  for  buildings 
to  which  the  ordinance  was  intended 
to  apply,  and  even  if  the  exemption  of 
buildings  of  less  than  five  flats  from 
the  requirement  of  §  1000  was  void, 
as  alleged  in  the  petition,  that  would 
not  entitle  appellant  to  the  writ." 
To  the  same  effect,  see  People  ex 


rel.  Williams  v.  Chicago   (1917)  209 
HI.  App.  142. 

III.  OonatruoUon. 

In  Ljmdon  v.  Standbridge  (1857)  2 
Hurlst  &  N.  45,  157  Eng.  Reprint.  19, 
26  L.  J.  Exch.  N.  S.  386,  5  Week.  Rep. 
590,  which  arose  under  §  87  of  the 
Towns  Improvement  Clauses  Act  of 
1847  (10  &  11  Vict.  chap.  84),  re- 
quiring the  commissioners  to  C4use 
"all  the  dust,  ashes,  and  rubbish  to 
be  carried  away  from  the  houses  and 
tenements,"  it  was  held  that  the  pro- 
vision did  not  extend  to  the  dust  and 
ashes  produced  by  manufactories,  the 
court  saying  it  was  noanifest  that 
what  was  intended  was  house  rubbish. 

It  was  held  in  Law  v.  Dodd  (1848) 
1  Exch.  845,  154  Eng.  Reprint,  361, 
that  the  sale  of  the  refuse  of  an  ash 
pit  containing  a  considerable  portion 
of  metal,  which  fell  into  the  pit  and 
became  mixed  with  the  ashes  during 
the  process  of  casting  brass,  was  not 
a  violation  of  the  Metropolitan  Paving 
Act,  57  Geo.  III.  chap.  29,  which  pro- 
vided that,  "if  any  person  or  persons, 
other  than  the  scavengers,  rakers,  or 
cleansers  of  any  parochial  or  other 
district,  or  the  other  person  or  per- 
sons employed  or  appointed  by  or  con- 
tracting with  the  said  commissioners, 
or  trustees,  or  other  persons  as  afore- 
said, to  collect  and  retain  the  dust, 
cinders,  or  ashes,  within  their  respec- 
tive parochial  or  other  district,  or 
those  employed  by  or  under  such 
person  or  persons,  shall,  on  any  pre- 
tense whatsoever,  go  about  to  collect 
or  gather,  or  ask  for,  receive,  or  carry 
away,  any  dust,  cinders,  or  ashes,  it 
shall  and  may  be  lawful  for  any 
justice  of  the  peace  for  the  city,  bor- 
ough, or  county  within  which  such 
parochial  or  other  district  may  be 
situate,  upon  complaint  to  him  made, 
to  grant  a  warrant  to  bring  before  him 
such  offender  or  offenders."  The 
court  said:  "The  refuse  of  the  ash 
pit  was  not  'ashes,  cinders,  dust,  or 
rubbish,'  within  the  meaning  of  the 
act  of  Parliament,  but  an  article  of 
commerce  used  in  the  process  of 
manufacture." 

The  Metropolis  Management  Act  <rf 
1855   (18  &  19  Vict.  chap.  120)   em- 
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powered  ewery  vestry  and  district 
board  to  contract  for  the  removal  of 
all  ashes  and  other  rubbish,  and 
farther  provided  as  follows:  "Sec.  127. 
All  dirt,  dust,  nig)it  soil,  ashes,  and 
rubbish  collected  as  aforesaid  shall  be 
the  property  of  such  vestry  or  board, 
and  such  vestry  or  board  shall  have 
full  power  to  sell  and  dispose  of  the 
same  for  the  purposes  of  this  act  as 
they  shall  think  proper.  Sec.  128.  In 
case  any  scaveng^er  be  required  by  the 
owner  or  occupier  of  any  house  or 
land  to  remove  the  refuse  of  any 
trade,  manufacture,  or  business,  or  of 
any  building  materials,  such  owner  or 
occupier  shall  pay  to  the  scavenger  a 
reasonable  sum  for  such  removal, 
such  sum  in  case  of  dispute  to  be 
settled  by  two  justices.  Sec.  129.  If  any 
dispute  or  difference  of  opinion  arise 
between  the  owner  or  occupier  of  any 
such  house  or  land  and  the  scavengers 
required  to  remove  such  refuse,  as  to 
what  shall  be  considered  refuse,  it 
shall  be  lawful  for  any  two  justices, 
upon  application  made  to  them  by 
either  of  the  parties  in  difference,  to 
determine  whether  the  subject-matter 
is  or  is  not  refuse  of  trade,  manufac- 
ture, or  business,  or  of  any  building 
materials,  and  in  every  such  case  the 
decision  of  such  justices  shall  be 
final  and  conclusive."  Under  the 
foregoing  act,  ashes  from  a  steam 
engine,  used  for  the  purposes  of  the 
defendant's  business  of  manufactur- 
ing pianos,  have  been  held  to  be  the 
refuse  of  a  trade,  manufacture,  or 
business.  Gay  v.  Cadby  (1877)  L.  R. 
2  C.  P.  Div.  (Eng.)  891.  Wherein  the 
court  said:  "My  notion  of  the  object 
of  the  act  is  that  the  ordinary  refuse 
of  towns  and  districts  is  to  be  re- 
moved by  the  contractors  without  ex- 
pense to  the  persons  whose  refuse  it 
is,  but  that  persons  who,  in  carrying 
on  a  trade,  manufacture,  or  business 
for  their  own  profit,  create  refuse  in- 
dependent and  in  excess  of  the  or- 
^ary  domestic  refuse,  shall  not 
impose  upon  the  scavenger  the  burden 
of  removing  such  refuse,  but  shall 
pay  a  reasonable  sum  for  its  removal. 
The  word  'refuse'  in  §  128,  I  think, 
comprehends  all  ashes  apd  other 
refuse  created  by  the  carrying  on  the 


trade  or  business,  as  distinguished 
from  ordinary  domestic  or  house 
refuse.  The  only  question  is  whether 
that  covers  that  which  is  not  a  resid- 
uum of  the  article  produced  in  the 
manufacture,  but  the  refuse  of  the 
material  used  in  the  course  of  the 
producing  of  the  thing  manufactured. 
I  cannot  see  why  'refuse'  should  be 
less  applicable  to  the  thing  produced 
in  the  operation  of  the  manufacture 
than  to  the  residuum  of  the  thing 
produced  by  the  operation.  Both 
should  equally  be  removed  at  the 
expense  of  the  manufacturer.  Here, 
the  coals  are  consumed  for  the  genera- 
tion of  the  power  by  means  of  which 
the  manufacture  is  carried  on;  and 
the  ashes  or  refuse  from  those  coals 
are,  in  my  opinion,  refuse  of  the  trade, 
manufacture,  or  business  carried  on 
by  the  respondent.  I  therefore  think 
the  payment  was  properly  required  by 
the  contractor,  and  that  the  respond- 
ent was  bound  to  make  it.  Difficult 
questions  of  degree  may  be  suggested ; 
and  the  case  finds  that  the  refuse 
from  bakers'  furnaces  is  removed  by 
the  contractor  without  payment.  It 
is  enotigh  to  say  that  that  question  is 
not  now  before  us,  and  that  the  ashes 
in  question  are  clearly  re/use  which 
the  contractor  was  not  bound  to  re- 
move without  payment.  The  appel- 
lant must  have  judgment,  with  costs." 
In  St.  Martins  v.  Gordon  [1891]  1 
Q.  B.  (Eng.)  61,  it  was  held  that 
clinkers  produced  in  the  furnaces  of 
a  hotel  were  not  the  refuse  of  a  trade, 
manufacture,  or  business  within  the 
same  act,  so  that  the  scavengers  were 
not  entitled  to  extra  payment  for  their 
removal.  The  court  said :  "The  ques- 
tion in  this  case  is  whether  certain 
clinkers  are  'refuse  of  any  trade, 
manufacture,  or  business,'  within  the 
meaning  of  §  128  of  the  Metropolis 
Local  Management  Act  1855.  The 
facts  are  set  out  in  the  special  case. 
To  determine  the  question  raised  it 
is  necessary  to  consider  the  scheme  of 
certain  sections  in  the  act,  beginning 
with  §  125,  and  ending  with  §  129  (be- 
ing the  sections  relating  to  scaven- 
gers), and  the  meaning  of  those 
sections.  The  scheme  of  the  sections 
appears  to  be  twofold: — With  regard 
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to  certain  things  of  no  value,*  and 
which  the  owner  or  occupier  of  the 
house  would  wish  to  get  rid  of,  as 
being  of  no  value  and  inconvenient 
to  retain,  to  compel  the  vestry  to  re- 
move them,  subjecting  those  respon- 
sible for  the  nonremoval,  whether  the 
vestry  or  its  scavengers,  and  the  oc- 
cupier of  the  house,  if  he  obstructs 
their  removal,  to  a  penally;  but  in  the 
case  of  any  refuse  of  a  trade,  manu- 
facture, or  business,  there  is  no  such 
compulsion;  there  must  be  a  request 
by  the  owner  or  occupier,  and  a  rea- 
sonable sum  paid  for  removal,  on  the 
ground,  I  presume,  that  such  refuse 
may  have  some  commercial  value, 
and  on  that  account  the  owner  or 
occupier  may  not  desire  its  removal, 
and  requiring  a  payment  because  the 
removal  is  rather  for  his  convenience 
than  for  any  sanitary  requirement. 
These  clinkers  are  ashes  in  a  vitrified 
form;  they  are  the  unconsumed  por- 
tions of  the  coal  used  for  the  purpose 
of  producing  heat  and  light  in  aid  of 
the  business  carried  on  in  the  hotel, 
but  not  refuse  of  the  business,  and 
fall  within  §  125  just  as  much  as  any 
other  ashes.  Fire  is  kept  for  the 
purpose  of  almost  every  trade,  manu- 
facture, and  business.  If  we  were  to 
hold  these  clinkers  to  be  refuse  of  a 


trade  or  business,  I  cannot  see  how 
any  ashes  produced  in  aid  of  any 
trade,  manufacture,  or  business  would 
be  removable  without  payment;  and 
this  would  be  to  limit  the  meaning  of 
the  word  'ashes'  in  §  125  to  an  extent 
which  I  cannot'  think  was  contem- 
plated. It  is  difficult  to  give  an 
exhaustive  definition  of  'refuse  of  any 
trade,  manufacture,  or  business;'  but 
the  definition  I  am  about  to  give 
describes  what  I  think  those  words 
mean.  It  is  what  is  discarded  after 
the  rest  has  been  utilized  for  the  pur- 
pose of  working  the  trade,  manufac- 
ture, or  business, — refuse  which  is  the 
immediate  and  direct  result  of  the 
trade,  manufacture,  or  business;  not 
a  kind  of  refuse  which  would  arise 
as  much  if  there  was  no  trade,  manu- 
facture, or  business,  and  is  only  in- 
creased in  quantity  by  reason  of  the 
trade,  manufacture,  or  business." 

Under  the  act  last  mentioned,  if  the 
vestry  wrongfully  refuses  to  remove 
ashes  or  other  rubbish,  the  owner  or 
occupant  may  remove  them  and  re- 
cover from  the  vestry  any  expense  that 
he  may  have  incurred  in  their  re- 
moval. Holbom  Union  v.  St.  Leonard 
(1876)  L.  R.  2  Q.  B.  Div.  (Eng.)  146, 
46  L.  J.  Q.  B.  N.  S.  36,  85  L.  T.  N.  S. 
400,  25  Week.  Rep.  40.         A.  S.  M. 


NEW  YORK  UFE  INSURANCE  COMPANY,  Appt, 

V. 

W.  H.  ALEXANDER,  Admr.,  etc.,  Julius  A.  Alexander,  Deceased. 

Mitaiasippt  Supreme  Court  (In  B«tno)—fune  28,  1990. 
(122  Miss.  818,  85  So.  98.) 

tnsarance  —  default  in  premium  —  forfeiture. 

When  a  life  insurance  policy  provides  for  a  forfeiture  of  the  insurance 
in  case  of  a  failure  to  pay  premium,  the  policy,  in  case  of  failure  to  pay, 
is  forfeited,  and  sickness  or  insanity  will  not  avoid  the  forfeiture. 

{See  note  on  this  question  beginning  on  page  318.] 

Headnote  by  Cook,  J. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jasper 
County  (Hughes,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Deayotira,  Hllbtm,  &  Dea-     appellant,  New  York  Life  Insurance 


Messrs, 
vonrs,  for  appellant: 

The  disability  of  the  insuVed  is  no 
excuse  for  failure  to  pay  the  premium, 
unless,  in  contracts  similar  to  the  one 
at  issue  in  this  cause,  due  and  suf- 
ficient proof  of  the  disability  of  the 
insured  has  been  made  and  filed,  in 
strict  accordance  with  the  terms  of 
the  policy. 

14  R.  C.  L.  996;  Hipp  v.  Fidelity 
Mut  L.  Ins.  Co.  128  Ga.  491,  12  L.R.A. 
(N.S.)  319,  57  S.  E.  892;  Wheeler  v. 
Connecticut  Mut  L.  Ins.  Co.  82  N.  Y. 
543,  37  Am.  Rep.  596;  Klein  v.  New 
York  L.  Ins.  Co.  104  U.  S.  88,  26  L. 
ed.  662;  Thompson  v.  Knickerbocker 
L.  Ins.  Co.  104  U.  S.  252,  26  L.  ed.  765; 
Howell  V.  Knickerbocker  L.  Ins.  Co. 
44  N.  Y.  276,  4  Am.  Rep.  675;  Ruse  v. 
Mutual  Ben.  L.  Ins.  Co.  23  N.  Y.  516; 
Smith  V.  Penn  L.  Ins.  Co.  11  W.  N.  C. 
295 ;  Gaterman  v.  American  L.  Ins.  Co. 
1  Mo.  App.  300;  Carpenter  v.  Central 
Mut.  Life  Asso.  68  Iowa,  453,  56  Am. 
Rep.  855,  27  N.  W.  456;  Hawkshaw  v. 
Supreme  Lodge,  K.  H.  29  Fed.  770; 
Grand  Lodge,  A.  O.  U.  W.  v.  Jesse,  50 
111.  App.  101;  Ingram  v.  Supreme 
Council,  A  L.  H.  28  N.  Y.  Week.  Dig. 
320,  14  N.  Y.  S.  R.  600;  Sheridan  v. 
Modem  Woodmen,  44  Wash.  280,  7 
L.R.A.(N.S.)  793,  120  Am.  St.  Rep. 
987,  87  Pac.  127 ;  McElhone  v.  Massa- 
chusetts Benev.  Asso.  2  App.  D.  C. 
397:  Sleight  v.  Supreme  Council 
M.  T.  121  Iowa,  724,  96  N.  W.  1100; 
Yoe  V.  Benjamin  C.  Howard  Masonic 
Mut.  Benev.  Asso.  63  Md.  86;  Cur- 
tin  V.  Grand  Lodge,  A.  0.  U.  W.  66 
Mo.  App.  294;  2  Bacon,  Ben.  Soc. 
S85. 

Incapacitating  sickness  was  also 
no  excuse  for  the  insured's  failure  to 
comply  with  the  conditions  of  the  pol- 
icy, entitling  him  to  a  waiver  of  the 
premium. 

Whiteside  v.  North  American  Acci. 
Ins.  Co.  200  N.  Y.  320,  85  L.R.A.(N.S.) 
696,  93  N.  E,  948;  Wick  v.  Western 
Union  L.  Ins.  Co.  104  Wash.  129,  175 
Pac.  953;  Sterling  v.  Head  Camp,  P.  J. 
W.  W.  28  Utah,  505,  80  Pac.  375;  Bost 
V.  Supreme  Council,  R.  A.  87  Minn. 
417, 92  N.  W.  337. 

Mnssrs.  J.  A.  McFarland,  C.  W. 
Thigpen,  and  T.  J.  Wills  for  appellee. 

Cook,  J.,  delivered  the  opinion  of 
the  court: 
On  the  5th  day  of  June,  1917, 


Company,  issued  its  policy  for 
$2,000  to  one  Julius  A.  Alexander. 
On  page  1  of  said  policy  the  follow- 
ing provision  occurs:  "This  con- 
tract made  in  consideration  of  the 
payment  in  advance  of  the  sum  of 
$23.96,  the  receipt  of  which  is  here- 
by acknowledged,  constituting  the 
first  premium  and  maintaining  this 
policy  to  tiie  8th  day  of  August, 
1917,  and  a  like  sum  on  said  date 
and  every  three  calendar  months 
thereafter  during  the  life  of  the  in- 
sured." 

Under  the  heading,  "Payment  of 
Premiums,"  the  following  provision 
occurs:  "The  payment  of  the  pre- 
mium shall  not  maintain  the  policy 
in  force  beyond  the  date  when  the 
next  premium  shall  be  due,  except 
as  to  the  benefits  provided  here- 
in after  default  in  premium  pay- 
ment." 

The  policy,  under  the  heading 
"Surrender  Values"  on  the  second 
page,  provides  that  there  would  be 
no  nonforfeiture  benefits  available 
under  the  policy,  upon  its  lapse  for 
nonpayment  of  premiums,  until 
after  tiiree  full  years'  premiums  had 
been  paid.  It  is  admitted  that  in 
this  case  three  full  years'  premiums 
had  not  been  paid  before  default  in 
the  payment  of  the  premium,  and 
therefore  it  necessarily  follows,  ac- 
cording to  the  contract,  that  upon 
the  lapse  of  the  policy  in  question 
all  insurance  benefits  thereunder 
ceased. 

All  the  premiums  on  said  policy 
were  paid  when  due,  as  provided 
therein,  down  to  the  premium  of 
$23.96,  due  August  8,  1918,  but  the 
August  8,  1918,  premium  never  was 
paid  or  tendered  to  the  company, 
nor  was  any  premium  on  said  policy 
paid,  or  tendered  to  the  company, 
that  became  due  after  May  8,  1918. 

The  policy  contains  also  the 
following  provisions: 

"Whenever  the  company  receives 
due  proof,  before  default  in  the  pay- 
ment of  premium,  that  the  insured, 
before  the  aimiversary  of  the  policy 
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on  which  the  insured's  age  at  near- 
est birthday  is  sixty  years,  and  sub- 
sequent to  the  delivery  hereof,  has 
become  wholly  disabled  by  bodily 
injury  or  disease,  so  that  he  is  and 
will  be  presumably,  thereby  perma- 
nently and  continuously  prevented 
from  engaging  in  any  occupation 
whatsoever  for  remuneration  or 
profit,  and  that  such  disability  has 
then  existed  for  not  less  than  sixty 
days — ^the  permanent  loss  of  the 
sight  of  botii  eyes,  or  the  severance 
of  both  hands  or  both  feet,  or  of 
one  entire  hand  and  one  entire  foot, 
to  be  considered  as  a  total  and  per- 
manent disability  without  prejudice 
to  other  causes  of  disability — ^then, 

"1.  Waiver  of  Premium. — Com- 
mencing with  the  anniversary  of 
the  policy  next  succeeding  the  re- 
ceipt of  such  proof,  the  company 
will,  on  each  anniversary,  waive 
payment  of  the  premium  for  the  en- 
suing insurance  year,  and,  in  any 
settlement  of  the  policy,  the  com- 
pany will  not  deduct  the  premium 
so  waived.  The  loan  and  surriender 
values  provided  for  under  §§3  and 
4  shall  be  calculated  on  the  basis 
employed  in  said  sections,  the  same 
as  if  the  waived  premiums  had  been 
paid  as  they  became  due. 

3.  Recovery  from  Disability. — 
The  company  may  at  any  time,  and 
from  time  to  time,  but  not  oftener 
than  once  a  year,  demand  due  proof 
of  such  continued  disability ;  and  up- 
on failure  to  furnish  such  proof,  or, 
if  it  appears  that  the  insured  is  no 
longer. wholly  disabled  as  aforesaid 
nor  further  premiums  shall  be 
waived,  nor  income  payments  made." 

About  the  1st  of  June,  1918,  the 
insured,  Mr,  Alexander,  was  stricken 
with  apoplexy,  and  remained  un- 
conscious for  about  forty-eight 
hours.  Shortly  thereafter  he  was 
taken  to  the  sanitarium  at  Newton, 
Mississippi,  where  he  remained  for 
about  thirty  days.  His  condition 
while  at  the  sanitarium  can  be  best 
described  by  quoting  from  the  evi- 
dence given  by  Dr.  W.  G.  Gill,  a 
witness  for  the  plaintiff: 

Q.  Was  his  mind  clear  and  lucid 
during  the  time? 


A.  Only  at  times ;  at  times  he  was, 
and  at  times  he  was  not. 

Q.  So'  he  at  times  could  under- 
stand things,  appreciate  tilings, 
just  like  the  average  man.  Doctor? 

A.  Yes,  at  times  he  could  answer 
questions,  and  ask  questions  and 
ask  what  he  wanted;  at  times,  yes. 

Q.  Or  he  could  have  mentioned  a 
simple  business  matter,— not  a  com- 
plicated matter;  I  mean  an  ordinary- 
business  matter, — he  could  have 
done  that,  could  he  not? 

A.  Well,  I  suppose  he  could. 

It  appears  Sv/metime  in  June,  1918, 
Mr.  Alexander  left  the  Newton 
Sanitarium,  and  returned  home,  at 
Monti*ose,  Mississippi.  From  that 
time  until  his  death  on  September 
22,  1918,  he  was  in  such  physical 
condition  that  he  could  walk  around, 
talk  with  the  members  of  his  fami- 
ly and  his  friends  about  the  ordi- 
nary affairs  of  life;  at  times  his 
mind  would  appear  clear  and  his 
conversation  would  be  rational  and 
intelligent,  and  at  other  times  not. 
However,  he  never  regained  his 
physical  or  mental  strength  suf- 
ficiently to  engage  in  business. 

The  record  shows  that  a  premium 
on  said  policy  was  due  on  August  8, 
1918,  and  that  tiiis  premium  was 
never  paid  or  tendered  to  the  com- 
pany; that  the  policy  provided  for 
thirty  days  of  grace  witihin  which  to 
pay  said  premium;  that  said  pre- 
mium was  never  paid,  or  tendered 
to  the  company  during  said  period 
of  grace,  or  at  any  other  time. 

It  was  further  shown  that  on  July 
13,  1918,  the  Jackson  office  of  the 
New  York  Life  Insurance  Compauy 
mailed  to  the  insured,  Julius  A. 
Alexander,  at  Montrose,  Mississippi, 
the  usual  and  customary  notice  of 
premium  due  on  August  8,  1918,  on 
the  policy  in  question. 

On  August  31,  1918,  the  following 
letter  was  received  at  the  Jackson, 
Mississippi,  branch  office  of  the  New 
York  Life  Insurance  Company: 

Montrose,  Mississippi.  8-29-18. 
Gentlemen : — 

Have  you  mailed  me  a  statemoit 
of  my  policy  of  third  payment  1918 
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(No.  6.150,580).     If  you  hav6,  I 
have  never  received  the  same. 

Yours  very  truly, 
J.  A.  Alexander. 

On  the  same  day  the  foUowins: 
letter  was  written  and  mailed  to 
Mr.  Alexander,  in  reply  to  the  above : 

«  AufiTUst  31,  1918. 

'  Mr.  Julius  A.  Alexander, 
Montrose,  Mississippi. 
Dear  Sir; — 

Re  Policy  No.  6,150,580.  Re- 
plyinsr  to  your  letter  of  the  29th 
instant,  I  bes:  to  advise  that  a 
quarterly  premium  of  $23.96  was 
due  under  your  above-numbered 
policy  on  August  8,  1918.  If  your 
check  is  mailed  on  or  before  Septem- 
ber 8th,  it  will  be  accepted. 

Yours  very  truly, 
H.  H.  Graham,  Cashier. 

To  explain  this  letter  the  plaintiff 
introduced  as  a  witness  Dewitt  Alex- 
ander, a  young  man  about  twenty- 
one  years  of  age,  the  son  of  Julius 
A.  Alexander,  deceased,  the  insured. 
This  young  man  testified  that  the 
letter  purporting  to  have  been  writ- 
ten by  J.  A.  Alexander,  set  out  above, 
was  in  fact  written  by  the  witness, 
Dewitt  Alexander;  that  in  writing 
the  letter  he  had  the  policy  of  insur- 
ance in  his  possession,  and  referred 
to  the  policy  when  writing  the 
letter,  in  order  to  ascertain  the  num- 
ber of  the  same,  which,  it  will  be 
observed,  he  sets  out  in  his  letter; 
that  notwithstanding  the  fact  that 
he  could  read  and  write,  and  was 
a  young  man  of  fair  intelligence, 
he  made  no  further  attempt  to 
ascertain  when  the  premium  was 
due,  or  to  pay  the  same  when  due. 
It  is  further  shown  that  he  failed 
altogether  to  inform  the  company  of 
his  father's  condition,  or  to  make 
any  proof  of  his  alleged  disability. 

It  was  further  shown  that  appel- 
lant, New  York  Life  Insurance  Com- 
pany, had  no  notice  or  knowledge 
of  any  kind  of  the  alleged  disability 
of  the  insured,  until  several  days 
after  the  death  of  the  insured ;  that 
no  proof  of  any  kind  of  the  alleged 
disability  of  the  insured  was  ever 


made  or  furnished  to  the  company ; 
and  that  the  first  knowledge  the 
company  had  of  the  alleged  dis- 
ability of  the  insured  was  after  the 
death  of  the  insured,  when  the 
brother  of  the  insured  called  at 
the  Jackson  office  of  the  company, 
and  asked  for  blanks  to  make  proof 
of  his  brother's  death. 

The  court  rendered  a  judgment 
in  favor  of  the  plaintiff,  for  the 
amount  sued  for,  and  the  defendant 
has  appealed. 

The  authorities  seem  to  be  against 
the  view  adopted  by  the  trial  court. 
The  policy  sued  on  was  and  is  the 
contract  between  the  company  and 
the  insured.  The  company  agreed 
to  pay  a  certain  sum  upon  the  recep- 
tion of  the  proof  provided  for  by 
the  contract  of  insurance.  As  was 
said  by  the  supreme  court  of  New 
York  in  Wheeler  v.  Coimecticut  Mut. 
Ins.  Co.  82  N.  Y.  550,  37  Am.  Rep. 
597:  "While  as  a  general  rule, 
where  the  performance  of  a  duty 
created  by  law  is  prevented  by  in- 
evitable accident,  without  the  fault 
of  a  party,  the  default  will  be  ex- 
cused, yet  when  a  person  by  express 
contract  engages  absolutely  to  do  an 
act  not  impossible  or  unlawful  at 
the  time,  neither  in- 
evitable accident,  detalnt'ir" 
nor  other  unfore-  fJiSJi","^ 
seen  contingency 
not  within  his  control,  will  excuse 
him,  for  the  reason  that  he  might 
have  provided  against  them  by  his 
contract." 

The  Supreme  Court  of  the  United 
States  in  Thompson  v.  Knickerbock- 
er L.  Ins.  Co.  104  U.  S.  252,  26  L.  ed. 
765,  had  this  to  say :  "In  the  second 
replication  the  excuse  set  up  is  that, 
before  the  note  fell  due,  Thompson 
became  sick  and  mentally  and  physi- 
cally incapable  of  attending  to  busi- 
ness until  his  death  on  the  3d  day 
of  November,  1874,  and  that  the 
plaintiff  was  ignorant  of  the  out- 
standing note.  We  have  lately  held, 
in  the  case  of  Klein  v.  New  York  L. 
Ins.  Co.  104  U.  S.  88,  26  L.  ed.  662, 
that  sickness  or  incapacity  is  no 
ground  for  avoiding  the  forfeiture 
of  a  life  policy,  or  for  granting  relief 
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in  equity  against  forfeiture.  The 
rule  may,  in  many  cases,  be  a  hard 
one ;  but  it  strictly  follows  from  the 
position  that  the  time  of  payment 
of  premium  is  material  in  this  con- 
tract, as  was  decided  in  the  case  of 
New  York  L.  Ins.  Co.  v.  Statham, 
93  U.  S.  24,  23  L.  ed.  789,  19  Am. 
Rep.  512.  Prompt  payment  and 
regular  interest  constitute  the  life 
and  soul  of  the  life  insurance  busi- 
ness; and  the  sentiment  long  pre- 
vailed that  it  could  not  be  carried 
on  without  the  ability  to  impose 
stringent  conditions  for  delinquency. 
More  liberal  views  have  obtained  on 
this  subject  in  recent  years,  and  a 
wiser  policy -now  often  provides  ex- 


press modes  of  avoiding  the  odious 
result  of  forfeiture.  The  law,  how- 
ever, has  not  been  changed,  and  if  a 
forfeiture  is  provided  for  in  case  of 
nonpayment  at  the  day,  the  courts 
cannot  grant  relief  against  it.  The 
insurer  may  waive  it,  or  may  by 
his  conduct  lose  his  right  to  enf  or(^ 
it;  but  that  is  all." 

Cases  might  be  multiplied  hold- 
ing that  the  contract  controls.  It' 
is  our  opinion  that  the  verdict  was 
in  direct  opposition  to  the  provisions 
of  the  terms  of  the  contract.  The 
proof  of  disability  was  never  made, 
and  the  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  dis- 
missed. 


ANNOTATION. 


Life  insurance:    foifeiture  for  nonpayment  of  premium*  or  assessments 
affected  by  phjrsical  or  mental  disability. 


as 


I.  Rule  in  general,  318. 
IL  Illustrations: 

a.  Old  line  policies  in  general,  319. 

b.  Mutual  benefit  insurance: 

1.  Generally,  321. 

2.  Notice,  324. 

/.  Bute  in  general. 

The  rule  appears  to  be  well  settled 
that  insanity  or  incapacitating  sick- 
ness of  the  insured,  because  of  which 
he  fails  to  pay,  when  due,  a  premium 
or  assessment  on  an  insurance  policy, 
will  not  excuse  such  failure  so  as  to 
prevent  a  forfeiture,  termination,  or 
suspension  of  his  rights,  where  the 
policy  or  the  rules  of  the  company  ex- 
pressly provide  for  such  forfeiture, 
termination,  or  suspension  in  the 
event  of  nonpayment. 

United  States.— Klein  v.  New  York 
L.  Ins.  Co.  (1881)  104  U.  S.  88,  26  L. 
ed.  662;  Thompson  v.  Knickerbocker 
L.  Ins.  Co.  (1881)  104  U.  S.  252,  26  L. 
ed.  765 ;  Hawkshaw  v.  Supreme  Lodge, 
K.  H.   (1887)  29  Fed.  770. 

Connecticut. — Pitts  v.  Hartford  Life 
&  Annuity  Ins.  Co.  (1895)  66  Conn. 
376,  50  Am.  St.  Rep.  96,  34  Atl.  95. 

District  of  Columbia. — McElphone 
V.  Massachusetts  Ben.  Asso.  (1894)  2 
App.  D.  C.  397, 

Georgia. — Hipp  v.  Fidelity  Mut.  L. 


Ins.  Co.  (1907)  128  Ga,  491,  12  L.R.A. 
(N.S.)  319,  57  S.  E.  892. 

Illinois. — Grand  Lodge,  A.  0.  U.  W. 
V.  Jesse  (1892)  50  111.  App.  101; 
Scheiber  v.  Protected  Home  Circle 
(1909)  146  111.  App.  574. 

Iowa. — Carpenter  v.  Centennial 
Mut.  Life  Asso.  (1886)  68  Iowa,  463, 56 
Am.  Rep.  855,  27  N.  W.  456;  Sleight  v. 
Supreme  Council,  M.  T.  (1903)  121 
Iowa,  724,  96  N.  W.  1100. 

Maryland. — Yoe  v.  Benjamin  C. 
Howard  Masonic  Mut.  Benev.  Asso. 
(1884)  63  Md.  86;  McCann  v.  Supreme 
Conclave,  I.  R.  H.  (1913)  119  Md.  655, 
46  L.R.A.(N.S.)  537,  87  Atl.  383. 

Massachusetts. — Rocci  v.  Massachu- 
setts Acci.  Co.  (1916)  222  Mass.  336, 
110  N.  E.  972,  Ann.  Cas.  1918C,  529. 

Minnesota. — Bost  v.  Supreme  Coun- 
cil, R.  A.  (1902)  87  Minn.  417, 92  N.  W. 
337. 

Mississippi. — New  York  L.  Ins.  Ckt. 
V.  Alexander  (reported  herewitii) 
ante,  314. 

Missouri. — Smith  v.  Sovereign 
Camp,  W.  W.  (1903)  179  Mo.  119,  77 
S.  W.  862;  Gaterman  v.  American  L 
Ins.  Co.  (1876)  1  Mo.  App.  300;  Curtin 
V.  Grand  Lodge,  A.  0.  U.  W.  (1895) 
65  Mo.  App.  294. 

New    York. — ^Ingram    v.    Snpreme 
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Council,  A.  L.  H.  (1888)  28  N.  Y.  Week. 
Dig.  320, 14  N.  Y.  S.  R.  600;  Howell  v. 
Knickerbocker  L.  Ins.  Co.  (1871)  44 
N.  y.  276,  4  Am.  Rep.  675;  Wheeler  v. 
Ckjnnecticut  Mut.  L.  Ins.  Co.  (1880)  82 
N.  Y.  543,  37  Am.  Rep.  594.  See  also 
Whiteside  v.  North  American  Acci. 
Ins.  Co.  (1911)  200  N.  Y.  320,  35 
LJELA.(N.S.)  696,  93  N.  E.  948  (health 
policy). 

Pennsylyania. — ^Buchannan  v.  Su- 
preme Conclave,  I.  0.  H.  (1896)  178 
Pa.  465,  34  L.R.A.  436,  56  Am.  St.  Rep. 
774,  35  Atl.  873;  Smith  v.  Penn  Mut. 
LIns.  Co.  (1882)  11  W.  N.  C.  295. 

Tennessee. — Thompson  v.  Fidelity 
Mat.  L.  Ins.  Co.  (1906)  116  Tenn.  557, 
6L.R.A.(N.S.)  1039,  115  Am.  St  Rep. 
828.  92  S.  W.  1098. 

Texas. — ^Brotherhood  of  Railroad 
Trainmen  v.  Dee  (1908)  101  Tex.  597, 
111  S.  W.  396. 

Utah.— See  Sterling  t.  Head  Camp, 
P.  J.  W.  W.  (1905)  28  Utah,  505,  80 
Pac.  375. 

Wasltingtoiu — Sheridan  v.  Modem 
Woodmen  (1906)  44  Wash.  230,  7 
LR.A(N.S.)  973, 120  Am.  St  Rep.  987, 
87  Pac.  127. 

Canada.'— McCuaig  v.  Independent 
Order  of  Foresters  (1909)  14  Ont 
Week.  Rep.  935. 

Among  possibly  other  cases  not  in- 
volving life  insurance,  see  Home  Ins. 
Co.  V.  Wood  (1903)  139  Ky.  657,  72  S. 
W.  16,  Ann.  Cas.  1912B,  373,  holding 
that  violent  illness,  which  renders  one 
onable  to  attend  to  any  business  mat- 
ters, is  no  excuse  for  his  failure  to  pay 
an  instalment  of  the  premium  on  a 
fire  insurance  policy  when  the  same 
becomes  due. 

In  the  above  eases,  the  courts  have 
applied  the  general  doctrine,  which  is 
well  established,  that  nonperformance 
of  a  contract  which  does  not  require 
or  contemplate  performance  by  the 
promisor  personally  is  not  excused  by 
kis  sickness,  or  other  physical  dis- 
ability, which  renders  him  unable  to 
perform  it  See,  for  example,  as  il- 
lustrative of  this  general  rule:  Cas- 
«ady  V.  Clark  (1846)  7  Ark.  123;  West 
Chicago  Park  Comrs.  v.  Carmody 
(1908)  139  MIL  App.  635;  Brewer  v. 
Tysor  (1855)  48  N.  C  (3  Jones,  L.) 
180.   In  other  words,  the  courts  have 


taken  the  position  that  sfnce  payment 
of  premiums  and  assessments  may  be 
made  by  others,  and  need  not  be  made 
by  the  insured  personally,  his  insanity 
or  sickness  should  not  relieve  against 
the  effect  of  nonpayment  This  posi- 
tion seems  clearly  correct,  unless  there 
is  something  in  the  nature  of  insur- 
ance contracts  which  should  dis- 
tinguish them,  and  prevent  the  appli- 
cation of  the  general  doctrine  above 
indicated.  And  the  courts  have  not 
pointed  out  any  reasons  why  this  class 
of  cases  should  constitute  an  excep- 
tion. 

In  the  great  majority  of  the  above 
cases  it  appears  that  the  policy,  or  the 
rules  of  the  order,  expressly  provided 
for  a  forfeiture  or  suspension.  There 
are  several  cases  in  which  the  report 
does  not  show  that  there  was  such  a 
provision.  But  in  view  of  the  general 
rule  that  a  failure  to  pay  the  premium 
on  a  life  insurance  policy  will  not  of 
Itself,  avoid  the  policy,  unless  the 
policy  BO  provides,  it  would  seem  that 
in  general  the  question  under  annota- 
tion presupposes  the  existence  of  such 
a  provision  in  the  policy. 

//.  /ItuatrattotM. 

a.  Old  line  poltoies  in  genertA. 

The  rule  above  stated,  that  insanity 
or  incapacitating  sickness  of  the  in- 
sured will  not  excuse  a  failure  to  pay 
insurance  premiums  at  the  required 
time,  is  supported  by  many  cases  in- 
volving straight  life  insurance  poli- 
cies, which,  in  general,  have  expressly 
provided  for  a  forfeiture  or  a  lapsing 
of  the  policy  on  a  failure  to  pay  the 
premium  when  due. 

United  States.— Klein  t.  New  York 
L.  Ins.  Co.  (1881)  104  U.  S.  88.  26  L. 
ed.  662;  Thompson  v.  Knickerbocker 
L.  Ins.  Co.  (1881)  104  U.  S.  252,  26  L. 
ed.  765. 

Georgia. — Hipp  v.  Fidelity  Mut  L. 
Ins.  Co.  (1907)  128  Ga.  491,  12  L.R.A. 
(N.S.)  319,  57  S.  E.  892. 

Massachusetts. — Rocci  v.  Massa- 
chusetts Acci.  Co.  (1916)  222  Mass. 
336,  110  N.  E.  972,  Ann.  Cas.  1918C, 
529  (health  and  accident  insurance). 

Mississippi. — New  York  L.  Ins.  Co. 
V.  Alexander  (reported  herewith) 
ante,  314. 
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MisMorL^— Gaterman  v.  American 
L.  Ins.  Co.  (1876)  1  Mo.  App.  800. 

New  York. — ^Howell  v.  Knicker- 
bocker L.  Ins.  Co.  (1871)  44  N.  Y.  276, 
4  Am.  Rep.  675;  Wheeler  v.  (Connecti- 
cut Mut.  L.  Ins.  Co.  (1880)  82  N.  Y. 
64S,  87  Am.  Rep.  594. 

Pennaylvania.^ — iSmith  t.  Penn  Mut. 
L.  Ins.  Co.  (1882)  11  W.  N.  C.  295. 

Tennessee. — See  Thompson  v.  Fidel- 
ity Mut  L.  Ins.  Co.  (1906)  116  Tenn. 
557.  6  L.R.A.(N.S.)  1039,  115  Am.  St. 
Rep.  823,  92  S.  W.  1098  (obiter  recog- 
nition of  rnle). 

In  Wheeler  v.  Connecticut  Mut.  L. 
Ins.  Co.  (1880)  82  N.  Y.  543,  87  Am. 
Rep.  694,  supra,  it  appeared  that  the 
insured  failed  to  pay  the  fourth  an- 
nual premium  because,  prior  to  the 
day  it  became  due  and  payable,  he  be- 
came insane,  and  so  continued  until 
his  death,  about  five  days  after  the 
premium  became  due,  and  in  conse- 
quence of  such  insanity  did  not  know 
or  remember  that  the  premium  was 
then  due,  or  that  he  had  agreed  to  pay 
the  same.  In  an  action  brought  to  re- 
cover on  the  policy,  it  was  held  that 
this  was  no  excuse  for  the  nonpay- 
ment. The  court  further  said: 
"While  a  court  of  equity  will  inter- 
pose its  power  to  relieve  against  for- 
feitures for  a  breach  of  a  condition 
subsequent,  caused  by  unavoidable  ac- 
cident, by  fraud,  surprise,  or  igno- 
rance, in  many  cases,  that  power  has 
never  been  extended  so  as  to  excuse  a 
breach  of  a  contract  of  this  descrip- 
tion, arising  from  the  disability  of  a 
party  caused  by  sickness  or  insanity." 

And  in  Hipp  v.  Fidelity  Mut  L.  Ins. 
Co.  (1907)  128  Ga.  491,  12  L.R.A. 
(N.S.)  319,  57  S.  E.  892,  supra,  it  was 
said:  "It  is  contended  that  the  sick- 
ness of  the  insured  when  the  note  fell 
due  was  an  excuse  for  nonpayment, 
and  prevented  a  forfeiture  or  termina- 
tion of  the  policy.  Where  personal 
services  are  contracted  for,  sickness 
rendering  their  performance  impos- 
sible may  furnish  an  excuse  for  non- 
performance. .  .  .  Our  Code  de- 
clares that  if  performance  is  impos- 
sible, and  becomes  so  by  act  of  God, 
such  impossibility  is  itself  a  defense 
equivalent  to  performance.  ...  In 
the  absence  of  statutory  provision,  the 


general  rule  is  that,  where  a  person 
creates  a  charge -or  obligation  upon 
himself  by  express  contract,  he  will 
not  be  permitted  to  excuse  himself 
therefrom  by  pleading  an  act  of  God 
rendering  performance  impracticable, 
if  there  is  no  provision  in  the  con- 
tract for  such  a  contingency.  .  .  . 
The  policy  and  the  notes  expressly 
provided  that  the  former  should  ter- 
minate and  become  void  upon  nonpay- 
ment at  maturity  of  any  of  the  latter. 
To  hold  that  this  should  not  be  the  case 
if  the  insured  were  sick  when  one  of 
the  notes  fell  due  would  have  the  ^- 
fect  to  continue  the  contract  of  insur- 
ance by  sickness,  not  by  payment,  in 
spite  of  the  express  contract  of  the 
parties." 

And  although,  at  the  time  when  a 
premium  note  fell  due,  the  insured 
was  sick  and  unable  to  attend  to  busi- 
ness, and  so  remained  until  he  died, 
it  was  held  in  Hipp  v.  Fidelity  Mut 
L.  Ins.  Co.  (Ga.)  supra,  that  these 
facts  would  not  prevent  the  policy 
from  being  forfeited  for  nonpayment, 
where  the  policy  and  the  premium 
note  expressly  provided  that  the 
former  should  terminate  and  become 
void  upon  nonpayment  at  maturity  of 
any  of  the  notes. 

Although  somewhat  beyond  the 
scope  of  the  annotation,  attention  is 
called,  also,  to  the  holding  in  Hipp  v. 
Fidelity  Mut  L.  Ins.  Co.  (Ga.)  supra, 
that  the  fact  that  the  insured  was  sick 
with  tjrphoid  fever  when  one  of  the 
premium  notes  fell  due,  and  that  he 
so  remained  until  his  death  some 
weeks  thereafter,  was  not  alone  suffi- 
cient to  render  effective  an  option  by 
which,  upon  acceptance  by  the  com- 
pany of  satisfactory  proof  that  the  in- 
sured had  become  permanently  in- 
capacitated, the  premiums  payable 
for  the  remaining  years  should  cease, 
or  be  remitted  during  the  continuance 
of  the  incapacity,  and  the  insurance 
should  be  paid  as  an  endowment  at  the 
age  of  eighty,  or  at  death,  if  before 
that  age. 

In  Klein  v.  New  York  L.  Ins.  (Jo. 
(1881)  104  U.  S.  88,  26  L.  ed.  662, 
supra,  it  was  held  that  failure  to  pay 
the  premium  when  due,  because  of 
sickness  of  the  insured  causing  de- 
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nBgWtmtvt  tbo  mind  tund  incapacity 
io  attwd  to  business,  was  no  ground 
for  avoidins  «  forfeiture  of  the  policy 
according  to.  its  terms,  or  for  granting 
relief  m  equity  against  forfeiture,  al- 
though, the  beneficiary  did  not  know 
that  th«l  policy  was  in  existence,  and 
was  ignorant  of  its  terms  or  condi- 
tions, until  after  the  death  of  the  in- 
sured. See,  in  this  connection,  Car- 
penter:  t.  Centennial  Mut  Life  Asso. 
(Iowa)  under  11.  b.  1,  infra. 

And  in  Thompson  v.  Knickerbocker 
L.  Ins.  Ck>.  (1881)  104  U.  S.  252,  26  L. 
«d  765,  supra,  an  action  at  law  on  the 
policy  by  the  beneficiary,  her  right  of 
recovery  was  denied  because  the  in- 
sured failed  to  pay  a  note  given  for 
an  annual  premium,  which  note  pro- 
vided that  the  "policy  is  to  be  void  in 
case  this  note  is  not  paid  at  maturity, 
according  to  contract  in  said  policy;" 
although  it  appeared  that  he  had  the 
money  in  hand  and  was  ready  and 
willing  to  pay  the  note,  but,  before  its 
maturity,  he  was  taken  violently  ill 
and  was  non  compos  mentis  until  he 
died,  ten  days  after  maturity  of  the 
note,  and  the  existence  of  the  note  was 
not  known  to  the  beneficiary. 

In  Thompson  v.  Knickerbocker  L. 
Ins.  Co.  (U.  S.)  supra,  the  Federal  Su« 
preme  Court,  citing  the  Klein  Case 
<U.  S.)  supra,  said:  "We  lately  held 
•  .  .  that  sickness  or  incapacity 
is.  no  ground  for  avoiding  the  for- 
feiture.of  a  life  policy,  or  for  grant- 
ing relief  in  equity  against  forfeiture. 
The. rule  may,  in  many  cases,  be  a 
hard  one ;  but  it  stri(^y  follows  from 
the  position  that  the  time  of  payment 
of  premium  is  material  in  this  con- 
tract .  .  .  Prompt  payment  and 
regular  interest  constitute  the  life  and 
wul  of  the  life  insurance  business; 
and  the  sentiment  long  prevailed  that 
it  could  not  be  carried  on  without  the 
ability  to  impose  stringent  conditions 
for  delinquency.  More  liberal  views 
have  obtained  on  this  subject  in  re- 
cent years,  and  a  wiser  policy  now 
<>ften  provides  express  modes  of  avoid- 
ing the  odious  result  of  forfeiture. 
The  law,  however,  has  not  been 
changed,  and,  if  a  forfeiture  is  pro- 
vided for  in  case  of  nonpayment  at  the 
day,  the  courts  cannot  grant  relief 
16  A.L.R.— 21. 


against  it  The  insurer  may  waive  it, 
or  may  by  his  conduct  lose  his  right 
to  enforce  it;  but  that  is  all." 

In  Howell  v.  Knickerbocker  L.  Ins. 
Co.  (1870)  44  N.  Y.  276,  4  Am.  Rep. 
675,  supra,  it  appeared  that  the  in- 
sured, while  on  his  way  to  pay  the 
tenth  annual  premium,  about  two 
hours  before  the  expiration  of  the 
period  when  the  same  was  due 
and  payable,  was  stricken  with 
apoplexy  which  rendered  him  help- 
less and  speechless,  and  he  re- 
mained in  a  dyins:  condition  until 
the  next  day,  when  he  died.  The 
I>oIicy  was  a  straight  life  policy,  and 
provided  that  it  might  be  continued 
in  force  from  year  to  year  if  the  as- 
sured paid  a  fixed  sum  annually  on  a 
fixed  date.  It  was  held  that  these 
facts,  of  themselves,  would  not  excuse 
the  nonpayment  of  the  premium,  since 
this  was  an  act  which  could  have  been 
performed  by  any  other  person  than 
the  assured. 

And  in  Smith  v.  Penn  Mut  L.  Ins. 
Co.  (1882)  11  W.  N.  C.  (Pa.)  295, 
supra,  where  the  insured  was  stricken 
with  apoplexy  early  in  the  morning 
of  the  day  the  sixth  annual  premium 
fell  due,  became  unconscious,  and  re- 
mained 80  until  he  died,  six  days  later, 
and  the  premium  was  not  paid  when 
due,  but  was  tendered  to  the  company 
after  the  insured's  death,  it  was  held 
that  the  principle  was  too  well  settled 
to  be  controverted  that,  where  a  party 
contracts  to  do  a  thing  which  does  not 
absolutely  require  him  to  do  it  in  per- 
son, sickness  will  not  excuse  nonper- 
formance, for  he  should  provide  for 
such  casualty  in  the  contract  itself. 

In  Gaterman  v.  American  L.  Ins.  Co. 
(1876)  1  Mo.  App.  300,  supra,  it  was 
held  that  the  company  could  rightfully 
take  advantage  of  the  assured's  fail- 
ure to  pay  the  premium,  when  due,  al- 
though he  was  then  in  a  dying  con- 
dition. The  policy  provided  that  it 
should  become  void  if  the  annual  pre- 
miums were  not  paid  at  the  required 
time. 

h.  Mutual  benefit  insurance, 
1.  OeneraUy. 
It  has  been  held  that  insanity  of 
a  member  of  a  mutual  benefit  society. 
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occurring  while  he  is  in  food  stand- 
ing and  continuing  until  his  death,  is 
no  excuse  for  noncompliance  with  his 
contract  as  to  payment  of  dues  or  as- 
sessments. 

United  States. — Hawkshaw  v.  Su- 
preme Lodge.  K.  H.  (1887)  29  Fed. 
770. 

Connecticut. — ^Pitts  v.  Hartford  Life 
&  Annuity  Ins.  Co.  (1895)  66  Conn. 
876,  50  Am.  St.  Rep.  96,  34  Atl.  95. 

Illinois.— Grand  Lodge,  A.  0.  U.  W. 
V.  Jesse  (1892)  50  111.  App.  101; 
Scheiber  v.  Protected  Home  Circle 
(1909)  146  111.  App.  574. 

Maryland. — McCann  t.  Supreme 
Conclave,  I.  R.  H.  (1913)  119  Md.  655, 
46  L.R.A.(N.S.)  537,  87  Atl.  383. 

New  York. — ^Ingram  v.  Supreme 
Council,  A.  L.  H.  (1888)  28  N.  Y.  Week. 
Dig.  320,  14  N.  Y.  S.  R.  600. 

Pennsylvania. — Buchannan  v.  Su- 
preme Conclave,  I.  0.  H.  (1896)  178 
Pa.  465,  34  L.R.A.  436,  66  Am.  St.  Rep. 
774,  35  Atl.  873  (recognizing  rule). 

Washington. — Sheridan  v.  Modern 
Woodmen  (1906)  44  Wash.  230,  7 
L.R.A.  (N.S.)  978, 120  Am.  St.  Rep.  987, 
87  Pac.  127. 

Canada. — ^McCuaig  t.  Independent 
Order  of  Foresters  (1909)  14  Ont. 
Week.  Rep.  935. 

In  Pitts  V.  Hartford  Life  &  An- 
nuity Ins.  Co.  (Conn.)  supra,  it  was 
said:  "Nonpayment  at  the  day  in- 
volves absolute  forfeiture,  because  the 
terms  of  the  contract  so  prescribe, 
and  the  court  has  no  power  to  vary  the 
stipulations  of  the  parties.  It  must 
be  conceded  that  promptness  of  pay- 
ment is  essential  in  the  business  of 
life  insurance  as  carried  on  by  the  de- 
fendant. All  its  calculations  are 
based  on  the  hypothesis  of  prompt 
payments.  It  calculates  on  the  receipt 
of  its  assessments  and  other  dues  on 
the  day  they  are  payable.  And  as  the 
amount  of  the  assessment  is  itself  to 
be  determined  by  the  number  and  the 
age  of  the  members  who  are  to  pay  it, 
and  as  these  conditions  change  every 
day,  it  is  impossible,  in  a  case  where 
a  member  fails  to  pay,  to  restore  the 
company  to  the  condition  it  would 
have  been  in,  had  that  member  paid 
on  the  day.  It  is  on  this  basis  that 
the  defendant  is  enabled  to  offer  in- 


surance at  the  favorable  rates  St  does. 
Forfeiture  for  nonpayment  is  a  neces- 
sary means  of  protecting  itself  from 
embarrassment.  .  .  .  Whatever 
period  of  grace  is  accorded  is  a  matter 
of  stipulation,  or  of  discretion  on  the 
part  of  the  company.  And  when  no 
stipulation  exists,  it  is  the  general 
understanding  that  time  is  material, 
and  that  the  forfeiture  is  absolute  if 
the  dues  are  not  paid.  We  must, 
therefore,  regard  the  payment  of  the 
assessments  and  dues  as  a  condition 
precedent  to  any  subsequent  liability 
on  the  part  of  the  defendant." 

And  in  McCann  v.  Supreme  Con- 
clave, I.  R.  H.  (Md.)  supra,  where  the 
rules  of  the  society  provided  that  "any 
member  failing  to  pay  his  regular 
monthly  or  extra  payment  within  the 
time  prescribed  for  the  payment  there- 
of shall  thereby  suspend  himself  ipso 
facto  from  all  the  rights  and  benefits 
of  the  order,  as  well  as  the  rights  and 
benefits  of  his  beneficiaries,"  the  court 
said  that  the  fact  that  the  member 
was  sick  or  insane  does  not  relieve  of 
the  consequences  of  his  neglect;  that 
the  laws  of  the  defendant  made  no  ex- 
ception of  such  cases,  and  his  b«>ne- 
ficiary  was  bound  by  the  terms  of  his 
contract. 

So,  in  Scheiber  v.  Protected  Home 
Circle  (IlL)  supra,  there  was  a  provi- 
sion in  the  benefit  certificate  that  it 
should  be  null  and  void,  upon  failure 
to  pay  any  premium  within  thirty  days 
of  its  becoming  due.  The  constitution 
of  the  order  also  provided  that,  for 
the  neglect  or  ^failure  to  make  pay- 
ments within  the  month  for  which  they 
became  due  and  payable,  the  member 
should  stand  suspended  from  the 
order.  It  was  said:  "The  court  held 
as  a  proposition  of  law  that  the  in- 
sanity of  Scheiber  'did  not  relieve  him 
from  a  compliance  with  the  rules  and 
regulations  of  the  defendant  socie^, 
relating  to  the  reinstatement  of  sus- 
pended members.'  That  such  is  the 
law  is  not  disputed.  .  .  .  Neither 
will  insanity  excuse  the  nonpayment 
of  dues  and  assessments  so  as  to 
operate  to  keep  an  insurance  certifi- 
cate in  force  while  the  insured  is  in- 
sane. Insanity  does  not  relieve  the  in- 
sured from  any  obligation  imposed  by 
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fli«  tenos  of  his  insurance  certificate, 
with  the  sole  exception  of  personal 
attendance  in  complying  with  requi* 
lite  conditions,  that  may  be  done  by 
another  for  him." 

The  same  rule  applies  with  respect 
to  incapacitating  sickness  of  a  mem- 
ber of  a  mutual  benefit  society,  viz., 
that  the  fact  that  the  member's  fail- 
nre  to  pay  dues  or  assessments,  as  re- 
quired by  his  certificate  or  the  rules 
of  the  order,  was  due  to  such  sicliness, 
will  not  relieve  against  the  effect  of 
nonpayment. 

District  of  Columbia. — ^McElphone 
T.  Massachusetts  Ben.  Asso.  (1894)  2 
App.  D.  C.  397. 

Iowa.  —  Carpenter  v.  Centennial 
Mut.  Life  Asso.  (1886)  68  Iowa,  453, 
56  Am.  Rep.  855,  27  N.  W.  456;  Sleight 
T.  Supreme  Council,  M.  T.  (1903)  121 
Iowa,  724,  96  N.  W.  1100. 

Maryland. — ^Yoe  v.  Benjamin  C. 
Howard  Masonic  Mut.  Benev.  Asso. 
(1884)  63  Md.  86. 

Minnesota. — Bost  v.  Supreme  Coun- 
cil, R.  A  (1902)  87  Minn.  417,  92  N. 
W.  337. 

NissourL — Smith  v.  Sovereign 
Camp,  W.  W.  (1903)  179  Mo.  119,  77 
S.  W.  862;  Curtin  v.  Grand  Lodge,  A. 
0.  U.  W.  (1896)  65  Mo.  App.  294. 

Texas. — ^Brotherhood  of  Railroad 
Trainmen  v.  Dee  (1908)  101  Tex.  597, 
111  S.  W.  396. 

Utah^-See  Sterling  v.  Head  Camp, 
P.  J.  W.  W.  (1905)  28  Utah,  505,  80 
Pac.  375. 

As  before  stated,  there  was  general- 
ly, in  the  above  cases,  a  stipulation 
for  nonliability,  suspension,  or  for- 
feiture of  the  policy  or  certificate  up- 
i  on  failure  to  pay  a  premium  or  assess- 
ment when  due.  Of  course,  where  the 
constitution  and  by-laws  of  a  benevo- 
lent order  provide  that  a  default  in 
making  payments  of  dues  and  assess- 
ments during  illness  will  not  work  a 
forfeiture,  a  default  shown  to  have  oc- 
curred during  the  insured's  last  sick- 
ness will  not  affect  his  rights  in  the 
premises.  Grand  Lodge,  A.  O.  U.  W. 
!        ▼.  Brand  (1890)  29  Neb.  644,  46  N.  W, 

In  Brotherhood  of  Railroad  Train- 
men V.  Dee  (Tex.)  supra,  the  benefit 
c*tiiieate  provided  that  any  failure  to 


pay  dues  or  assessments  should  at 
once  forfeit  any  and  all  rights  there- 
under, and  the  certificate  should  be- 
come null  and  void.  It  was  con- 
tended, as  a  reason  why  the  forfeituro 
should  not  be  sustained,  that  at  the 
time  the  dues  became  payable  the 
member  was  unable  to  attend  to  busi- 
ness,— ^was,  in  fact,  unconscious, — and 
that  therefore  it  would  be  unreason- 
able to  enforce  the  forfeiture.  The 
court  stated  merely  that  no  authority 
in  support  of  that  contention  had  been 
cited  or  found,  and  quoted  the  doctrine 
that  "neither  insanity,  sickness,  nor 
absence  is  an  excuse  for  nonpayment 
of  an  assessment,  the  payment  being 
an  act  that  can  be  performed  for  the 
member  by  some  other  person." 

And  in  Carpenter  v.  Centennial  Mut. 
Life  Asso.  (Iowa)  supra,  it  was  held 
that  the  mere  fact  that  the  bene- 
ficiary did  not  know  of  the  policy  until 
after  the  death  of  the  insured  would 
not  take  the  case  out  of  the  rule  that 
incapacitating  sickness  will  not  ex- 
cuse nonpayment  of  assessments.  In 
this  case  the  plaintiff's  husband,  the 
insured,  was  delirious  from  typhoid 
fever  from  about  the  middle  of  Novem- 
ber until  his  death  in  December.  No- 
tice of  an  assessment  due  December  1 
was  duly  sent  to  him,  but  because  of 
his  condition  was  not  delivered  to  him. 
On  the  day  after  his  death  the  plaintiff 
discovered  the  delinquency  in  payment 
of  dues,  and  at  once  forwarded  the 
same,  but  it  was  held  that  the  asso- 
ciation was  not  bound  to  accept  them, 
but  might  regard  the  policy  as  having 
lapsed.  It  was  said:  "Counsel  for 
plaintiff  insists  that  the  obligation  of 
the  assured  to  pay  the  assessment  was 
a  condition  subsequent,  the  nonper- 
formance of  which  was  excused  by  the 
unconsciousness  and  delirium  of  the 
assured,  which  is  to  be  regarded  as  the 
act  of  God.  It  is  urged  by  the  coun- 
sel that,  as  it  became  impossible  for 
the  assured  to  pay  his  insurance  by 
reason  of  the  visitation  of  God,  the 
policy  did  not  become  forfeited.  It  is 
a  familar  rule  that,  when  the  perform- 
ance of  a  contract  becomes  impossible 
by  the  act  of  God,  the  obligor  is  ex- 
cused, and  his  rights  under  the  con- 
tract are  not  forfeited.    We  presume 
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rules  of  the  order  require. payment ,<i|f 
^assessments  upon  notice,  the  question 
prises  as  to  the  effect  of  the  insanity 
or  incapacitating  sickness  of  the  mem- 
ber,  preventing  receipt  by  him  of  ac- 
tual notice.  And  a  similar  question 
arises  where  he  is  thus  prevented  from 
giving  notice  to  the  company,  accord- 
ing te  the  rules  of  which  he  would  be 
entitled,  because  of  his  incapacity,  to 
certain  benefits. 

In  Pitts  V.  Hartford  Life  &  Annu- 
ity Ins.  Go.  (1895)  66  Conn.  376,  50 
Am.  St.  Rep.  96,  34  Atl.  95,  it  appeared 
that  the  benefit  certificate  provided 
that  the  depositing  in  the  postoffice  of 
a  notice  directed  to  the  insured's  ad- 
dress "shall  be  deemed  a  legal  and 
sufficient  notice  for  all  the  purposes" 
of  the  contract;  and  it  was  held  that 
the  fact  that  the  insured  was  insane 
at  the  time  he  received  a  notice  of  as- 
sessment did  not  make  the  notice  in- 
effective, or  the  company  liable  on  the 
certificate,  where  the  assessment  was 
not  paid  within  the  time  required  by 
the  contract. 

And  80  it  was  held  in  Yoe  v.  Ben- 
jamin G.  Howard  Mut.  Masonic  Benev. 
Asso.  (1884)  63  Md.  86,  where  the  as- 
sured was  sick,  in  a  state  of  delirium, 
and  entirely  incapable  of  attending  to 
;business,  when  he  received  a  notice 
through  the  postoflice,  which,  by  a  by- 
law of  the  association,  was  declared  to 
be  a  legal  notice. 

'  And  Sterling  v.  Head  Gamp,  P.  J. 
W.  W.  (1905)  28  Utah,  505,  80  Pac. 
375,  supports  the  proposition  that, 
where  the  laws  of  a  fraternal  order 
require  prompt  payment  of  dues  and 
assessments  as  a  prerequisite  to  lia- 
bility, and  also  provide  that,  in  case  of 
sickness  and  inability  to  pay  dues  and 
assessments,  the  local  camp  will  keep 
up  the  sick  member's  dues  for  him,  if 
he  notifies  the  camp  of  such  sickness 
before  he  becomes  delinquent,  notice 
after  delinquency  is  not  sufilcient;  and 
his  default  in  paying  his  dues  and 
assessments  because  of  sickness  ter- 
minates the  liability  of  the  association 
to  the  beneficiary. 

So,  in  Bost  v.  Supreme  Gouncil,  £• 
A.  (1902)  87  Minn.  417,  92  N.  W.  337, 
it  was  held  that,  under  such  a  provi- 
sion, sickness  would  not  relieve  th* 


impossibility  of;  perfprming  the  con- 
tract ip  this  case.  ,  It  is  true,  it  was 
impossijble  for  the  assured,  at  tlhe  time 
required  therein,  to  perform  it,  but  he 
could  h^ve  provided  for  its  perform- 
ance beforehand,  and  those  of  his  fam- 
ily abp,i^t  him  could  have  performed  it 
for  him.  The  fact  that  the  plaintiff 
did  npj:,kppw  of  the  existence  of  the 
policy  befqre'her  husband!s  death  does 
not  change  Jthe  case.  Prudence  and 
care  on  the  part  of  assured  would  have 
prompteidhiipto  prepare  for  the  pay- 
ment of  the  assessment  upon  the  day 
it  becaqie  du^  and  to  inform  his  wife 
of  hi».(;ontraot,  and  his  obligation  to 
perfona  it  at  the  time  therein  pre- 
scribed. We  reach  the  conclusion 
that  the  facts  of  the  case  do  not  con- 
stitul^egroundrs  for  excusing  the  non- 
perfpmance  of  the  contract  of  the  as- 
suredi  «pd  do  not  present  a  case  of  im- 
possibilijl^y  of  J  pei^formance  caused  by 
the  aotof  Go^."  See,  in  this  connec- 
tion,) Klein  v.  New  York  L.  Ins.  Co. 
.  S.)  vn^ 


\in^er  .II.  a,  supra. 


Bu||  {failure  to  pay  an  assessment  by 
reasbq  of  a  strqke  of  apoplexy,  caus- 
ing unconsciousness  which  continues 
until  death,  it  was  ^eld  in  Dennis  v. 
Masi^^husetts  Ben.  Asso.  (1890)  120 
N.  Y,,496,  9  L.R.A.  189,  17  Am.  St. 
Rep.  660,  24  N.  E.  843,  will  not  forfeit 
a  benefit  certificate  which  declares 
that  it  shall  bevoid  for  failure  to  pay 
assessments,  where  it  also  provides 
that  ^  member  may  be  reinstated,  by 
paying  assessment  arrearages,  "for 
valid  reasons  to  the  officers  of  the  as- 
sociation (such  as  a  failure  to  receive 
notice, of  an  assessment)."  The  court 
held  i^hat  the  "valid  reasons"  for 
which,  ]iinder  his  contract,  the  member 
might  {be  reinstated  in  the  association 
after  .failure  to  pay  an  assessment, 
were,  not  to  be  arbitrarily  determined 
by  its,  officers,  but  that  their  determi- 
nation was  subject  to  review  in  the 
courtS4, 

8.  NoUee. 

See  Dennis  v.  Massachusetts  Ben. 
Asso.  (N.  Y.)  under  II.  b,  1,  supra. 
Where  the  benefit  certificate  or  the 
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meiaben  from  the  giving  of  such  no- 
tieiB;  and,  when  required  to  be  in  writ- 
ing, verbal  notice  would  not  be  auffl- 
eiaat 

In  Smith  v.  Sovereign  Camp,  W.  W. 
(1903)  179  Mo.  119,  77  S.  W.  862,  it. 
was  lield  that,  while  such  notice  can 
be  given  by  some  other  person  for  the 
member,  the  notice  must  not  only  state 
that  the  member  is  sick,  but  that,  by 
reason  of  such  sickness,  he  is  unable 
to  pay,  without  which  notice  the  mem- 
ber not  pajring,  though  delirious  and 
unconscious,  becomes  delinquent,  and 
the  fraternal  order  is  relieved  from 
lUbility. 

But  in  Courtney  v.  United  States 
Masonic  Ben.  Asso.  (1892)  —  Iowa, 
— ,  63  N.  W.  238,  it  was  held  that, 
where  the  benefit  certificate  provided 
that  the  assured  must  pay  $1  upon 
the  death  of  each  member,  "said  pay- 
ment to  be  made  within  thirty  days 
from  the  date  of  notice  of  said  death," 
actual  notice  was  required ;  and  where 
the  assured  was  taken  ill  and  rendered 
incapable  of  understanding  or  trans- 
acting any  business,  and  so  continued 
until  his  death,  and,  during  such  ill- 
ness, notice  of  assessment  was  sent 
him  through  the  mail  and  delivered  to 
one  authorized  by  the  assured  to  re- 
ceive his  mail,  but  the  envelop  contain- 
ing the  notice  was  laid  aside  un- 
opened, and  so  remained  until  his 
death,  his  certificate  was  not  forfeited 
by  his  failure  to  pay  the  assessment 
The  court  said:  "Appellant  contends 
that  it  did  not  insure  against  this  in- 
capacity of  .  .  .  [the  insured]  to 
receive  actual  notice,  while  appellee 
contends  that  by  agreeing  to  give  ac- 
tual notice  the  appellant  assumes  the 
bazard  of  any  event,  not  caused  by  the 
voluntary  act  of  .  .  .  [the  insured], 
that  would  prevent  it  from  giving  such 
notice.  This  claim  of  appellee  is  em- 
phasized somewhat  by  the  benevolent 
character  and  purposes  of  the  defend- 
ant association.  Its  original  articles 
declare  its  purposes  to  be  'the  collec- 
tion and  disbursement  of  such  Ma- 
Mnic  and  other  benevolent  contribu- 
tions as  may  be  intrusted  to  it,  by 
those  who,  by  compliance  with  the 
rules  and  regulations,   may  become 


diembers' thereof.* '  "file  tight  ti  ciancel 
these  certificates'  rested  upon  *"<;'  .  . 
[the  insured's]  failure  to  pky  'iissess- 
ments  after  actual  notice.  The*  obliga- 
tion to  give  the  notices  was  upon  ap- 
pellant, and  the  obligation  to  pay  the 
assessments  did  not  attach  until  the 
notice  was  given.  We  do  n<^t. discern 
why  a  different  rule  should  iapiily  from 
that  which  would  obtain  under  any 
other  contract,  wherein,  to  create  a 
forfeiture  or  default,  actual  notice 
must  be  given."  ^ 

And  it  w^s  held  in  Buchannan  v. 
Supreme  Conclave,  I.  0.  H.  (1896)  178 
Pa.  466.  34  L.R.A.  436,  56  Am.  St:  Rep. 
774,  36  Atl.  873,  that  the  benefician^  of 
«  certificate  of  insurance-  on  t^e  life 
of  her  father,  who  is  insane  or  inca- 
pable of  attending  to  business.  Is  en- 
titled to  notice  of  his  default 
in  paying  assessments,  before  a  for- 
feiture can  be  declared  therefor,  after 
she  has  given  notice  to  the  company  of 
his  condition,  and  requested  a  notice 
of  any  default  on  his  part  so  that  she 
might  make  an  effort  to  pay  the  assess- 
ment if  he  did  not.  It  was  said:  "If 
the  plaintiff,  having  knowledge  of  the 
assessment,  had  offered  to  pay  it  to  the 
proper  officer,  there  can  be  no  qaestion 
but  that  he  would  be  bound  to'  accept 
it.  When  the  offer  was  made  in  ad- 
vance, good  faith  required  that  the 
beneficiary  should  have  the  opI>ortu- 
nity  to  preserve  her  rights,  not  against 
the  voluntary  act  of  the  member,  but 
as  against  neglect  caused  by  his  in- 
ability to  act.  She  was  therefore  en- 
titled to  notice,  upon  proper  request 
made." 

As  illustrative  of  cases  involving 
accident  and  health  policies,  attention 
is  called  to  Whiteside  v.  North  Amer- 
ican Acci.  Ins.  Co.  (1911)  200  N.  Y. 
320,  35  L.R.A.(N.S.)  696,  93  N.  E.  948, 
holding  that  an  assured  is  not  relieved 
from  the  obligation  imposed  upon  him 
by  the  terms  of  his  policy  to  give  no- 
tice, by  himself  or  his  representative, 
within  a  certain  time,  of  illness^  or  in- 
jury, by  the  fact  that  his  illness  is 
such  as  to  render  him  delirious  and 
unable  to  remember  that  he  has  the 
policy.  It  seems,  however,  to  be  the 
general  rule  in  this  class  of  cases  ^:hat. 


Digitized  by 


Google 


326 


AMERICAN  LAW  BEPORTS,  ANNOTATED. 


[15  A.L1L 


where,  because  of  circumstances  and 
conditions  surrounding  the  transac- 
tion, the  giving  of  notice  within  the 
time  specified  becomes  impossible,  it 


will  be  excused  and  held  sufficient  if 
given  within  a  reasonable  time  after 
the  removal  of  the  obstacle. 

B.  E.  H. 


PEOPLE  OF  THE  STATE  OF  COLORADO,  Plff.  in  Err., 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY  et  aL 

ColoriMo  Supreme  Court  (In  Bano)  —  Avra  4,  1921, 

(—  Colo.  — ,  198  Pac.  146.) 

Constitutional  law  —  denial  of  power  to  judges  to  pass  on  constitutionality 
of  statutes. 

1.  A  state  Constitution  cannot  deny  to  'the  trial  judges  of  the  state 
power  to  determine  whether  or  not  tlie  statutes  of  the  state  violate  the 
Federal  Constitution. 

[See  note  on  this  question  beginning  on  page  331.1 


—  forbidding  contract  not  to  belong  to 
labor  union. 

2.  A  statute  forbidding  under  penal- 
ty an  employer  from  contracting  with 
his  employee  not  to  be  or  become  a 
member  of  a  labor  union  violates  the 
constitutional  right  to  freedom  of  con- 
tract. 

[See  16  R.  C.  L.  480,  481.] 

—  conflict  between  state  and  Federal 
Constitutions. 

3.  Any  provision  of  a  state  Consti- 
tution which  is  contrary  to  the  Fed- 
eral Constitution  is  null  and  void. 

[See  6  R.  C.  L.  37,  38.] 


Judge  —  oath  —  e£fect. 

4.  A  judge  does  not,  by  taking  oath 
to  support  the  state  Constitution,  ab- 
solve himself  from  the  duty  of  uphold- 
ing the  Federal  Constitution  if  it  con- 
flicts with  the  Constitution  of  the 
state. 

Constitutional  law  —  validity  of  re- 
call of  judicial  decision. 

5.  A  constitutional  provision  au- 
thorizing the  people  of  the  state  or 
of  a  municipality  to  recall  a  judicial 
decision  holding  a  state  statute  or  a 
municipal  ordinance  to  violate  the 
Federal  Constitution  is  null  and  void. 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (Denison, 
J.)  to  review  a  judgment  sustaining  defendants'  demurrer  to  an  informa- 
tion charging  tiiem  with  violation  of  the  Anti-coercion  Act.    Affirmed. 


Statement  by  Burke,  J. 

In  this  cause  an  information  was 
filed  in  the  trial  court  against  the 
defendants,  charging  them  with  a 
violation  of  chapter  5,  Session  Laws 
of  1911,  known  as  the  "Anti-coer- 
cion Act,"  in  that,  as  a  condition  to 
the  continued  employment  of  one 
Holson,  they  required  of  him  a  con- 
tract that  he  sever  his  connection 
with  the  Commercial  Telegraphers' 
Union  of  America,  and,  upon  his  re- 
fusal to  comply,  discharged  him. 
To  this  information  defendants  de- 
murred on  the  ground  that  the 
"Anti-coercion  Act"  was  unconstitu- 


tional under  the  Bill  of  Rights  of 
the  state  of  Colorado  and  the  14th 
Amendment  to  the  Federal  Consti- 
tution. To  the  consideration  of  this 
issue  the  people  objected  on  the 
ground  that  such  consideration  was 
prohibited  by  amended  §  1,  art.  6,  of 
the  state  Constitution.  See  Laws 
1913,  p.  678. 

The  objection  was  overruled,  the 
"Anti-coercion  Act"  held  in  conflict 
with  the  Federal  Constitution,  and 
final  judgment  entered,  discharging 
defendants  and  releasing  their 
bondsmen.  To  review  that  judg- 
ment the  people  bring  this  cause 
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here  by  writ  of  error  under  the  man- 
date of  §  1997,  Rev.  Stat.  1908, 
which  provides:  "Writs  of  error 
shall  lie  on  behalf  of  the  state  .  .  . 
to  review  decisions  of  the  trial  court 
in  any  criminal  case  .  .  .  where 
a  statute  is  declared  unconstitution- 
al. And  whenever  any  act  of  the 
legislature,  upon  whidi  has  been 
based  the  indictment  or  information 
in  any  criminal  case,  shall  be  ad- 
judged inoperative  or  unconstitu- 
tional by  any  district  or  county 
court,  it  shall  be  the  duty  of  the  dis- 
trict attorney  of  the  judicial  district 
within  which  such  court  making 
such  decision  is  situate,  to  sue  out  a 
writ  of  error  on  behalf  of  the  people 
of  tiie  state  of  Colorado  from  said 
supreme  court  to  review  the  judg- 
ment of  said  district  or  county  court 
in  this  particular.  Provided,  that 
nothing  in  this  act  shall  be  con- 
strued so  as  to  place  a  defendant  in 
jeopardy  a  second  time  for  the  same 
offense." 

This  cause  was  orally  argued  May 
13, 1920.  Two  weeks  prior  thereto, 
transcript  of  the  record  in  cause 
No.  9823,  People  v.  Max,  —  Colo. 
— ,  198  Pac.  150,  this  day  decided, 
involving  other  phases  of  the  ques- 
tions herein  raised,  had  been  filed 
in  this  court.  In  both  cases  defend- 
ants had  been  finally  discharged. 
No  particular  injury  could  therefore 
be  done  by  a  delay  in  the  final  de- 
termination hereof.  Several  mem- 
bers of  the  bar,  who  had  given 
special  study  to  the  questions  in- 
volved, were  invited  by  the  court  to 
file  briefs  as  amici  curiae  (others 
have  since  voluntarily  done  so),  and 
further  consideration  was  postponed 
until  such  time  as  People  v.  Max 
should  be  at  issue  and  all  briefs  filed 
in  both. 

Messrs.  William  E.  Foley  and  T.  E. 
Mclntyre  for  the  People. 

Messrs.  T.  J.  (yDonnell  J.  W. 
Graham,  and  G.  W.  Musser  for  defend- 
ants in  error. 

Messrs.  Melville,  Melville.  &  Wal- 
ton, Thomas  H.  Gibson,  Horace  N. 
Hawkins,  and  Harvey  Riddell,  amici 
curiae. 


TELEG.  CO.  827 

n».) 

Burke,  J.,  delivered  the  opinion  of 
the  court: 

Three  questions  are  here  pre- 
sented :  The  right  of  the  trial  court 
to  hear  and  determine  the  Federal 
constitutional  question;  the  correct- 
ness of  its  judgment;  and  the  date 
when  our  decision  becomes  effective. 
For  convenience  the  second  of  these 
will  be  first, considered. 

So  much  of  the  "Anti-coercion 
Act"  in  question  as  is  material  here 
reads  as  follows : 

"Section  1.  It  shaU  he  unlawful 
for  any  corporation,  company,  part- 
nership, association,  individual  or 
any  employer  of  labor  to  demand  as 
a  condition  of  employment,  or  as  a 
condition  of  continuing  any  employ- 
ment, any  contract,  agreement  or 
reservation,  evidenced  by  writing  or 
otherwise,  or  by  condition  reserved 
in  any  contract,  that  the  person  or 
persons  so  employed  shall  sever  any 
present  connection  with  or  ifhall  re- 
frain from  joining  any  lawful  or- 
ganization or  society,  or  under  any 
pretense  whatever  to  prohibit,  limit 
or  restrain  such  employee  from  ex- 
ercising his  social,  financial,  frater- 
nal or  business  rights  in  connection 
with  or  through  any  lawful  organi- 
zation or  society,  during  his  employ- 
ment by  any  employer. 

"Sec.  2.  Any  such  contract,  agree- 
ment or  reservation  or  condition  re- 
served shall  be  prima  facie  evidence 
of  the  violation  of  this  act. 

"Sec.  3.  That  any  corporation, 
company,  partnership,  association, 
individual  or  any  employer  of  labor, 
which  or  who  shall  violate  any  pro- 
vision of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  as  to 
any  corporation  such  guilt  shall  ex- 
tend to  all  the  officers,  directors  or 
trustees  thereof  and  any  agent  or 
authority  by  which  such  corporation 
acts,  as  individuals,  and  as  to  any 
partnership  or  company,  all  persons 
composing  the  same  as  individuals, 
and  as  to  any  person  the  person  and 
his  agent  shall  be  guilty  as  indi- 
viduals, and  upon  conviction  of  any 
person  or  persons  under  the  provi- 
sions of  this  act,  such  person  or  per- 
sons shall  be  punished  by  a  fine  of 
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not  less  than  $50  nor  more  than 
$500  for  each  and  every  repetition" 
of  '  such  offense  or  by  imprison- 
ment of  not  less  than  ninety  dftys 
nlor  more  than  six  months  in  the 
county  jail  for  the  county  in  which 
such  offense  was  committed,  or  by 
both  such  fine  and  imprisonment  in 
the  discretion  of  the  court."  Laws 
1911,  chapw  5,  p.  8. 

That  this  act  is  a  plain  violation 
of  the  Federal  Constitution  has  been 
clearly  determined 
to^-VoJbiSSri,  by  the  Supreme 
contract  aot  to  Court  of  the  United 
*ji«^,  to  lab.,    s^^gg     Coppagev. 

Kansas,  286  U.  S.  1, 
59  L.  ed.  441,  L.R.A.1915C,  960,  35 
Sup.  Ct.  Rep.  240.  In  that  case  a 
decision  of  the  supreme  court  of 
Kansas  was  reversed,  and  a  statute 
of  that  state,  in  all  material  particu- 
lars identical  with  the  one  here  un- 
der consideration,  was  declared  a 
violation  of  the  "due  process"  clause, 
of  the  United  States  Constitution. 

Having  determined  that  this 
cause  was  correctly  decided  below, 
it  may  be  said  that  the  constitution- 
ality of  the  "Anti-coercion  Act"  has 
now,  at  least,  been  passed  upon  by 
a  court  having  jurisdiction,  and  it  is 
therefore  unnecessary  to  consider 
the  objection  of  the  people  to  the 
hearing  on  the  demurrer.  If  so,  the 
same  situation  would  be  presented 
had  we  held  the  act  constitutional. 
Since  the  passage  of  the  amendment 
to  §  1,  art.  6,  we  have  assumed  the 
correctness  of  that  rule.  However, 
there  has  arisen  such  a  disparity  of 
opinion  in  our  trial  courts  concern- 
ing their  power  to  determine  consti- 
tutional questions,  and  such  a  re- 
sulting confusion  among  members 
of  the  bar  concerning  the  practice, 
that  it  now  becomes  our  imperative 
duty,  under  §  2,  art.  6,  of  our  state 
Constitution,  which  vests  in  the  su- 
preme court  "a  general  superintend- 
ing control  over  all  inferior  courts," 
to  construe  §  1,  art.  6,  with  refer- 
ence to  the  power  of  such  courts 
where  Federal  constitutional  ques- 
tions are  involved. 

The  jurisdiction  of  the  district 
court  in  the  premises,  prior  to  Jan- 


uary 22, 1913,  is  undi8pat«cl,  imd  is 
too  well  settled  in  this  country  to 
admit  of  argument  or  require  the 
citation  of  authority.  On  that  date 
(if  ever)  said  §  1  became  effective. 
It  specifies  the  courts  in  which  the 
judicial  power  of  the  state  shall  be 
vested,  and  then  provides:  "None 
of  said  courts,  except  the  supreme 
court,  shall  have  any  power  to  de- 
clare or  adjudicate  any  law  of  this 
state  or  any  city  charter  or  amend- 
ment thereto  adopted  by  the  people 
in  cities  acting  under  article  20  here- 
of as  in  violation  of  the  Constitution 
of  this  state  or  of  the  United 
States." 

Paragraph  2,  art.  6,  of  the  Consti- 
tution of  the  United  States  pro- 
vides: "This  Constitution,  and  the 
laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof;  and 
all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in 
every  state  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwith- 
standing." 

Section  8  of  article  12  of  the  state 
Constitution  provides:  "Every  civil 
officer,  except  members  of  the  gen- 
eral assembly  and  such  inferior  of- 
ficers as  may  be  by  law  exempted 
shall,  before  he  enters  upon  the 
duties  of  his  office,  take  and  sub- 
scribe an  oath  or  affirmation  to  sup- 
port the  Constitution  of  the  United 
States  and  the  state  of  Colorado,  and 
to  faithfully  perform  the  duties  of 
the  office  upon  which  he  shall  be 
about  to  enter." 

It  is  said  that,  notwithstanding 
the  provision  of  the  Federal  Consti- 
tution above  cited,  the  trial  judge 
was  precluded  by  amended  §  1  of  ar- 
ticle 6  of  the  state  Constitution  from 
]>assing  upon  the  question  raised  by 
the  demurrer.  The  answer  is  that 
the  trial  judge  was 
bound  by  the  man-  7?  jSSJ^  .ST" 


date  of  the  Federal  o«>„coniititiition- 

P,  ...     ,.       ■'«'»•«-*••»    allty  of  Btatntea. 

Constitution  to  ap- 
ply that  instrument  upon  all  proper 
occasions,  and  to  hold  it  to  be  the 
supreme  law  of  the  land,  "anythinsr 
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in  the  coastitation  or  laws  of  any 
state  to  the  contrary  notwithstand- 
ing." It  is  said  that  the  judge's 
oath  to  support  the  Constitution  of 
Colorado  bound  him  to  give  effect 
to  that  clause  thereof  prohibiting 
him  from  declaring  a  legislative  act 

contrary  to  the  Fed- 
nJJrr'VtMr«n«  eral  Constitution. 
*XJr5iL£*"'        The  answer  is  that 

any  section  of  the 
3tate  Constitution  which  is  contrary 
to  the  Federal  Constitution  is,  for 
that  reason  and  to  that  extent, 
null  and  void.    It  is  no  part  of  the 

state  Constitution, 
52Sr****~       *"d  ^o  legerdemain 

of  logic  can  cover  it 
with  the  sanctity  of  a  judge's  oath. 
'The  reasoning  of  Chief  Justice 
MarshaH  in  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60,  is  as  appli- 
cable to  a  state  constitutional  provi- 
sion which  violates  the  Federal  Con- 
stitution as  it  is  to  a  Federal  statute 
which  violates  that  instrument ;  and 
his  reasoning  from  the  standpoint  of 
the  judicial  oath  as  unanswerable 
here  as  there.  It  follows  that  the 
trial  court  in  the  instant  case  had 
the  right,  and  it  was  its  bounden 
duty,  to  determine  the  Federal  con- 
stitutional question  raised  by  the  de- 
murrer. 

The  district  attorney,  after  pre- 
senting the  question  of  the  right  of 
the  trial  court  to  pass  upon  the  con- 
stitutional issue,  then  prays  "that 
the  law  of  this  state  be  declared  and 
asnounced  as  it  is  and  ought  to  be 
in  this  case  and  similar  cases,  that 
this  question  may  be  judicially,  by 
the  opinion  of  this  court,  or  popu- 
larly, under  'recall  of  decisions'  by 
the  people,  or  by  both  this  court  and 
the  people,  determined  and  settled 
in  this  jurisdiction,  with  directions 
by  this  court  for  further  proceedings 
in  accordance  with  such  opinion  or 
decision  of  this  court,  even  though, 
that  before  such  decision  shall  be 
binding,  it  shall  be  subject  to  ap- 
proval or  disapproval  by  the  people, 
...  by  referendum  petition, 
.  .  .  [that]  may  request  that  such 
law  be  submitted  to  the  people  of 
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this  state  for  adoption  or  rejection 
.  .  .  [and]  when  approved  by 
.  .  .  the  votes  cast  thereon  .  .  . 
shall  be  and  become  the  law  of  this 
state,  notwithstanding  the  decision 
of  the  supreme  court,'  so  that  by 
either  of,  or  by  both  of,  such 
methods,  'such  law  shall  be  and  be- 
come the  law  of  this  state,'  as  by 
said  constitutional  amendment  fur- 
ther provided." 

That  prayer,  taken  in  connection 
with  the  matters  herein  decided,  im- 
poses upon  us  a  further  duty  under 
said  §  2,  art.  6,  of  the  state  Constitu- 
tion, vesting  in  the  supreme  court  "a 
general  superintending  control  over 
all  inferior  courts."  That  duty  is  to 
declare  what  effect  is  to  be  given 
this  decision,  and  involves  the  con- 
struction of  that  part  of  said 
amended  §  1  of  article  6,  which  im- 
mediately follows  the  portion  here- 
inbefore quoted:  "Provided  that 
before  such  decision  shall  be  binding 
it  shall  be  subject  to  approval  or  dis- 
approval by  the  people,  as  follows: 
Such  decision  shall  be  filed  in  the 
office  of  the  clerk  of  the  supreme 
court  within  ten  days  after  it  is 
finally  made.  If  it  concerns  a  state 
law  it  shall  not  be  binding  until 
sixty  days  after  such  date.  Within 
said  sixty  days  a  referendum  peti- 
tion, signed  by  not  less  than  5  per 
cent  of  the  qualified  electors,  ad- 
dressed to  and  filed  with  the  secre- 
tary of  state,  may  request  that  such 
law  be  submitted  to  the  i>eople  of 
this  state  for  adoption  or  rejection 
at  an  election  to  be  held  in  compli- 
ance herewith.  The  secretary  of 
state  shall  cause  to  be  published  the 
text  of  such  law  or  part  thereof,  as 
constitutional  amendments  are  pub- 
lished, as  near  as  may  be,  and  he 
shall  submit  the  same  to  the  people 
at  the  first  general  election  held  not 
less  than  ninety  days  after  such  pe- 
tition shall  have  been  filed ;  provided 
that  provision  may  be  made  by  law 
for  also  submitting  such  laws  or 
parts  thereof  at  a  special  election. 
All  such  laws  or  parts  thereof  sub- 
mitted as  herein  provided  when  ap- 
proved by  a  majority  of  the  votes 
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cast  thereon  at  such  election  shall  be 
and  become  the  law  of  this  state  not- 
withstanding the  decision  of  the  su- 
preme court." 

If  any  doubt  can  be  said  to  exist 
as  to  our  duty  under  said  §  2,  art.  6, 
to  here  and  now  interpret  the  fore- 
going language,  no  such  doubt  can 
exist  as  to  the  absolute  necessity  for 
so  doing  for  the  guidance  and  direc- 
tion of  the  clerk  and  reporter  of  our 
own  court.  The  clerk  must  know 
whether  or  not  it^be  his  official  duty 
to  file  the  decision  as  therein  pro- 
vided, and  the  reporter  must  know 
whether  it  is  to  be  published  wjth 
the  other  decisions  of  this  court,  or 
held  in  abeyance  pending  a  possible 
recall. 

Immediately  following  the  lan- 
guage of  §  1,  last  quoted,  is  a  similar 
provision  for  the  recall  of  decisions 
declaring  charter  provisions  of  home 
rule  cities  contrary  to  the  state  or 
Federal  CJonstitution,  save  that  in 
the  latter  case  the  charter  provision 
held  unconstitutional  is  submitted 
to  a  vote  of  the  citizens  of  said  city ; 
and  it  is  further  provided:  "All 
such  charters,  or  amendments  there- 
to, so  submitted  as  herein  provided, 
when  approved  by  a  majority  of  the 
votes  cast  thereon  in  said  city  or  city 
and  county,  shall  be  and  become  the 
law  of  this  state  and  of  said  city  or 
city  and  county  notwithstanding  the 
decision  of  the  supreme  court." 

We  pass  without  comment  such 
startling  declarations  as  that,  in 
case  of  approval  by  the  people  of  a 
city  of  a  section  of  its  charter,  after 
this  court  shall  have  declared  it  un- 
constitutional, said  city  charter  or 
amendment  "shall  be  and  become  the 
law  of  this  state,"  and  address  our- 
selves to  the  fundamental  question 
underlying  each  of  these  provisions 
for  the  recall  of  decisions  on  Federal 
constitutional  questions.  If  the 
people  of  the  state  be  empowered,  by 
the  mere  re-enactment  of  a  statute 
which  violates  the  Federal  Constitu- 
tion, to  give  full  force  and  effect  to 
such  unconstitutional  -  legislation, 
then  that  portion  of  the  state  Con- 
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stitution  which  vests  in  them  such 
power  is  itself  pro- 
hibited by  the  terms 
of  the  Federal  com- 
pact, and  is  null  and 
void  and  of  no  force  or  effect  what- 
soever. 

What  the  whole  people  of  a  state 
are  powerless  to  do  directly,  either 
by  statute  or  Constitution,  i.  e.,  set 
aside  the  Constitution  of  the  United 
States,  they  are  equally  powerless  to 
do  indirectly,  either  by  a  pretended 
authority  granted  to  a  municipality, 
or  by  a  popular  election,  under  the 
guise  of  a  recall.  The  original  Con- 
stitution of  Colorado  was  a  solemn 
compact  between  the  state  and  the 
Federal  govemnfent,  a  compact 
which  stipulated  that  it  should  never 
be  altered  save  in  the  manner  there- 
in provided,  and  that  all  amend- 
ments and  all  revisions  thereof 
would  conform  to  the  supreme  law. 
The  whole  people  of  the  state  have 
no  power  to  a'ter  it  save  according 
to  their  contract.  They  cannot  do 
so,  even  by  unanimous  consent,  if 
such  alteration  violates  the  Consti- 
tution of  the  United  States.  Should 
they  make  the  attempt  their  courts 
are  bound  by  the  mandate  of  the 
Federal  Constitution,  and  by  the 
oath  they  have  taken  in  conformity 
therewith  and  with  their  own  Con- 
stitution, to  declare  such  attempt 
futile,  to  disregard  such  violation  of 
the  supreme  compact,  and  decline  to 
enforce  it.  There  is  no  sovereignty 
in  a  state  to  set  at  naught  the  Con- 
stitution of  the  Union  and  no  power 
in  its  people  to  command  thei  r  courts 
to  do  so.  That  issue  was  finally  set- 
tled at  Appomattox. 

When  a  Federal  constitutional 
question  is  raised  in  any  of  the  trial 
courts  of  Colorado  the  right  is  given, 
and  the  duty  is  imposed  upon  those 
courts,  by  that  instrument  itself,  to 
adjudicate  and  determine  it.  That 
right  so  given  can  neither  be  taken 
away  or  that  duty  abrogated  by  the 
state  of  Colorado,  by  constitutional 
provision  or  otherwise,  and  any  at- 
tempt to  do  so  is  null  and  void.  Such 
pretended  constitutional  inhibition  is 
no  part  of  the  Constitution  of  the 
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state  of  Colorado,  and  the  judge's 
oath  binding  him  to  the  support  and 
enforcement  of  that  instrument  has 
nc  relation  to  such  void  provisions. 
The  question  may  be  brought  by 
writ  of  error  to  this  court  for  review, 
and  from  our  judgment  the  cause 
may  be  taken  for  final  determination 
to  the  Supreme  Court  of  the  United 
States  itself.  It  cannot  be  reviewed 
by  popular  vote  of  the  citizens  of 
Colorado,  or  one  of  its  municipali- 
ties;  and  any  pretended  constitution- 
al provision  of  this  state,  assuming 
to  provide  such  method  of  review,  is 
null  and  void.  To  hold  otherwise  is 
not  only  to  vest  in  the  people  of  Colo- 
rado the  power  to  nullify  the  United 
States  Constitution,  but  is  likewise 
to  vest  that  tremendous  power  in 
every  municipality  of  this  state,  hav- 
ing a  population  of  2,000  or  more, 
which  sees  fit  to  bring  itself  within 
the  terms  of  the  home  rule  amend- 
ment to  our  Constitution. 

Many  authorities  might  be  cited 
in  support  of  the  general  principles 
herein  announced,  as  many  might  be 
cited  in  support  of  the  proposition 


198  Pae.  Ht.) 

that  parallel  lines  can  never  meet. 
They  would  be  equally  useless. 

It  is  to  be  observed  that  the  valid- 
ity of  said  amended  §  1,  art.  6,  so  far 
as  it  prohibits  trial  courts  from  hold- 
ing statutes  and  city  charters  to  be 
in  violation  of  the  state  Constitution, 
and  assumes  to  provide  a  method  of 
recalling  decisions  of  the  supreme 
court  so  holding,  is  not  herein  deter- 
mined. 

In  conformity  with  the  views 
herein  expressed,  and  for  the  rea- 
sons hereinbefore  given,  we  find  that 
the  trial  court  had  the  power  to  de- 
termine the  question  which  it  as- 
sumed to  adjudicate,  that  the  stat- 
ute complained  of  was  in  fact  un- 
constitutional, and  that  this  decision 
cannot  be  reviewed,  suspended,  or 
reversed  by  the  method  attempted 
to  be  provided  by  said  amended  §  1 
of  article  6  of  the  State  Constitution, 
but  stands  upon  the  same  footing  as 
any  other  decision  of  this  court. 
The  judgment  is  accordingly  af- 
firmed. 

Scott,  Ch.  J.,  not  participating. 


ANNOTATION. 

Validity  and  effect  of  proTisions  limiting  the  power  of  courts  to  dechre  • 

statute  unconstitutionaL 


t.  In  general,  331. 
n.  ReUa,  333. 

7.  In  general. 

The  decision  in  tho  reported  case 
(People  v.  Western  U.  Teleg.  Co. 
ante,  326)  that  a  st&te  ccnstitutional 
provision  limiting  the  power  of  trial 
courts  to  pass  upon  the  constitution- 
ality of  a  state  statute  is  invalid,  in  so 
far  as  it  relates  to  its  constitution- 
ality as  tested  by  the  guaranties  of 
the  federal  Constitution,  is  also  sup- 
ported by  the  conclusion  in  People  v. 
Max  (1921)  —  Colo.  — ,  198  Pac.  150, 
decided  at  the  same  time  as  the  re- 
ported case,  where  the  court  holds  the 
provision  invalid  as  it  relates  to  ques- 
tions arising  under  the  state  Constitu- 
tion, on  the  theory  that  the  provision 
i«  indivisible.  The  court  says:  "It 
tbas  appears  that  in  all  particulars  in 
which  this  section  is  held  void  in  the 


opinion  in  cause  No.  9522  [the  report- 
ed case],  no  distinction  is  made  be- 
tween the  two  classes  of  decisions, 
and  no  portion  of  the  section  relating 
to  that  subject  can  be  held  to  have 
been  considered  by  the  voters  as 
standing  alone,  or  to  have  been  treat- 
ed as  independent.  It  is  inconceivable 
that  the  people  of  Colorado  would 
ever  have  enacted  this  law  had  they 
realized  that  in  no  event  could  it  ever 
be  applied  further  than  to  their  own 
Constitution,  or  that  they  would  ever 
have  considered  the  advisability  of 
taking  from  their  own  courts  the 
power  to  construe  their  own  Constitur 
tion,  had  they  realized  that  while  the 
Constitution  of  the  United  States 
stands  they  were  impotent  to  deprive 
those  same  courts  of  power  to  con' 
strue  that  charter.  The  rule  as  to  the 
divisibility   of   a   constitutional   pro- 
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vision, »  portion  of  which  is  held  void, 
is  the  same  as  that  applied  to  a 
statute  under  similar  conditions. 
"  'Where  a  separation  cannot  be  made 
and  the  invalid  provision  completely 
detached  and  treated  as  independent, 
the  whole  act  must  be  pronounced 
void.'  Griffin  v.  State  (1889)  119 
Ind.  520,  22  N.  E.  7.  That  portion  of 
the  section  is  therefore  indivisible, 
and  a  part  of  it  having  fallen,  it  must 
all  fall.  It  is  hence  apparent  that,  for 
the  simple  reason  that  said  §  1  is  in- 
valid as  to  Federal  constitutional 
questions,  and  is  indivisible,  it  is  like- 
wise invalid  as  to  state  constitutional 
questions,  and  the  trial  court  had  the 
power  and  it  was  its  duty  to  adjudi- 
cate the  questions  presented." 

There  is  practically  no  other 
authority  upon  the  right  to  limit 
the  courts'  power  in  declaring  a 
legislative  act  unconstitutional.  Limi- 
tations upon  this  authority  may  be 
attempted  by  constitutional  pro- 
vision or  by  statute.  It  seems  clear 
that  a  constitutional  limitation,  if 
regularly  adopted,  is  beyond  ques- 
tion, unless  it  is  in  a  state  Con- 
stitution and  conflicts  with  some  pro- 
vision of  the  Federal  Constitution. 
The  right  of  the  courts  to  declare  un- 
constitutional a  legislative  act  deemed 
to  be  in  violation  of  some  constitu- 
tional provision  is  now  too  well  settled 
in  American  jurisprudence  to  be  de- 
nied. That  power  of  the  courts  was  not 
established,  however,  without  some  op- 
position, nor  is  it  without  present-day 
critics.  All,  however,  recognize  its 
uniform  exercise.  It  is  generally  rec- 
ognized that  it  is  the  duty  of  state 
courts  to  enforce  the  guaranties  of 
the  Federal  Constitution  by  holding 
invalid  legislation  which  conflicts 
therewith.  Montgomery  v.  State 
(1908)  56  Fla.  97,  45  So.  879.  And 
see  the  reported  case  (People  v. 
Western  U.  Teleg.  Co.  ante,  326). 

A  reluctance  is  expressed  by  many 
courts  of  first  instance  against  ex- 
ercising the  power  to  declare  an  act  of 
the  legislature  unconstitutional.  In- 
ternational Mercantile  Marine  Co.  v. 
Stranahan  (1907)  155  Fed.  428  (cir- 
cuit court) ;  Lindsley  v.  Natural  Car- 
bonic Oas  Co.   (1908)   162  Fed.  954 


(same) ;  Re  Hosack  (1902)  89  Misc. 
180,  78  N.  Y.  Supp.  983  (surrogate) ; 
Re  Wendel  (1916)  95  Misc.  406,  160 
N.  Y.  Supp.  822  (same) ;  Re  Wintjen 
(1917)  99  Misc.  471,  165  N.  Y.  Supp. 
927  (same) ;  Re  Hofifman  (1919)  108 
Misc.  612,  177  N.  Y.  Supp.  905;  court 
of  first  instance,  from  which  an  appeal 
was  taken  in  People  v.  Pray  (1914) 
87  Misc.  464,  150  N.  Y.  Supp.  1061, 

In  fact  it  has  been  stated  that  a 
court  of  first  instance  will  assume  a 
statute  to  be  constitutional  until  other- 
wise determined  by  the  higher  courts. 
Re  Porter  (1910)  67  Misc.  19,  124 
N.  Y.  Supp.  676,  affirmed  without  opin- 
ion in  (1911)  148  App.  Div.  896,  182 
N.  Y.  Supp.  1143  (surrogate  court); 
Re  Thornburgh  (1911)  72  Misc.  619, 
132  N.  Y.  Supp.  268  (same) ;  Brain- 
erd  V.  New  York  (1911)  74  Misc.  101, 
131  N.  Y.  Supp.  221  (court  of  claims) ; 
Re  Whitewright  (1915)  89  Misc.  97, 
151  N.  Y.  Supp.  242  (surrogate 
court)  ;  Re  Brewster  (1915)  92  Misc. 
339,  156  N.  Y.  Supp.  688.  Especially 
is  this  true  when  the  statute  in  ques- 
tion is  one  under  which- the  court  of 
last  resort  of  the  state  has  acted.  Re 
Whitewright  (1915)  89  Misc.  97,*  151 
N.  Y.  Supp.  242. 

The  power  "of  declaring  an  act 
of  the  legislature  unconstitutional 
should  never,  in  my  opinion,  be  as- 
sumed by  a  court  of  first  instance,  ex- 
cept possibly  in  rare  cases  involving 
life  or  liberty  and  where  the  invalidily 
of  the  legislative  act  is  apparent  on 
its  face.  The  exercise  of  a  judicial 
power  to  declare  acts  of  the  legisla- 
ture void,  should,  X  think,  be  reserved 
to  the  graver  courts  of  the  state,  in 
solemn  session  in  banc,  or  held  for 
the  final  review  of  such  great  ques- 
tions. .  .  .  But  the  power  and  the 
exercise  of  the  power  are  distinct." 
Re  Thornburgh  (1911)  72  Misc.  619, 
182  N.  Y.  Supp.  268. 

In  Orbnan  v.  Greenman  (1856)  4 
Mich.  291,  wherd  a  justice  of  the 
peace  had  assumed  to  decide  that  a 
statute  was  unconstitutional,  the 
supreme  court  says:  "We  regret  that 
any  magistrate  should,  in  the  course 
of  his  official  duty,  presume  to  do  that 
which  the  highest  judicial  tribunals  of 
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ihe  land  do  with  great  caution,  and 
only  after  the  most  mature  delibera- 
tion." The  court  then  cites  expres- 
sions of  opinion  from  various  judges 
as  to  the  care  to  be  exercised  in  de- 
claring an  act  unconstitutional,  and 
concludes:  "We  forbear  to  make 
further  quotations  upon  this  point, 
and  hope  the  example  and  precept  of 
these  eminent  judges  may  not  be  dis- 
regarded; and  that  hereafter  no 
justice  of  the  peace,  however  great 
his  legal  learning  may  be,  will  pre- 
sume to  sit  in  judgment  and  decide 
upon  the  constitutionality  of  an  act  of 
the  legislature." 

Other  trial  courts  have  not  exhibit- 
ed this  becoming  modesty,  but  have 
said  that  the  duty  rests  upon  the  court 
of  first  instance  as  well  as  upon  ap- 
pellate courts.  People  ex  rel.  Wogan 
V.  Rafferty  (1912)  77  Misc.  258,  136 
N.  Y.  Supp.  4;  People  v.  Pray  (1914) 
87  Misc.  464,  150  N.  Y.  Supp.  1061  (an 
appellate  court  was  here  deciding  the 
question) ;  Syracuse  &  S.  R.  Co.  v. 
Syracuse  (1920)  113  Misc.  28,  183 
N.  Y.  Supp.  757. 

The  jurisdiction  of  intermediate 
appellate  courts  to  entertain  appeals 
involving  the  constitutionality  of  a 
statute  is  denied  in  some  jurisdictions. 
Falch  v.  People  (1881)  8  111.  App.  351; 
Graham  v.  People  (1890)  35  UL  App. 
568;  Cook  County  v.  Sennott  (1890) 
37  IlL  App.  268;  Gorr  ▼.  Dahmke 
(1802)  46  UL  App.  421;  Baumeister 
v.  Fink  (1908)  141  IlL  App.  372; 
Knudsen  v.  Houghton  (1911)  160  lU. 
App.  440;  Ex  parte  Sweeney  (1891) 
126  Ind,  583,  27  N.  E.  127;  Benson  v. 
Christian  (1891)  129  Ind.  535,  29  N.  E. 
26;   State    ▼.    Atkinson     (1894)    — 


Ind.  App.  — ,  88  N.  E.  840.  Bat  this 
is  another  question,  and  no  exhaustive 
citation  of  cases  is  attempted. 

//.  Beeall. 

In  the  decision  in  the  reported  case 
(People  v.  Westebn  U.  Teleg.  Co. 
ante,  326)  upon  the  validity  of  the  re- 
call of  judicial  decisions,  the  court 
confines  itself  to  the  validity  of  the 
Colorado  constitutional  provision  as 
applied  to  questions  arising  under  the 
Federal  Constitution,  and  expressly 
refrains  from  passing  upon  its 
validity  as  applied,  to  questions 
arising  under  the  state  Constitution. 

But  in  People  v.  Max  (1921)  — 
Colo.  — ,  198  Pac.  150,  such  a  pro- 
vision is  held  invalid  in  so  far  as  it 
attempts  to  prohibit  trial  courts 
from  adjudicating  state  constitutional 
questions.  The  conclusion  of  the 
court  in  the  Max  Case  upon  this  ques- 
tion seems  ultimately  to  have  been 
based  upon  the  ground  that  the  pro- 
vision of  the  state  Constitution  is  a 
violation  of  the  Federal  Constitution. 
The  court  says :  "We  must  not  be  un- 
derstood as  saying  that  the  people  of 
Colorado  cannot  make  any  change  in 
or  amendments  to  their  fundamental 
law  which  is  not  of  itself  a  violation 
of  the  Federal  Constitution.  They 
have  the  power  to  create  courts  and 
abolish  them.  They  may  confer  juris- 
diction upon  one  court  an'J  deny  it  to 
another,  but  they  are  powerless  to 
violate  the  Federal  Constitution  or 
strip  their  courts  of  the  power  to  pass 
upon  such  a  violation."  That  such  a 
provision  of  the  state  Constitution  can 
only  be  held  invalid  because  in  viola- 
tion of  the  Federal  Constitution  seems 
clear.  W.  A.  E. 


MISSOURI  PACIFIC  RAILROAD  COMPANY,  Appt, 

V. 

DAVID  KOHLER  et  al. 

KanaaB  Supreme  Court  —  Ifovember  9,  1920. 

(107  Kan.  673,  193  Pac.  828.) 

Bdhroads  —  grant  of  stand  privilege  —  validity  —  interference  by  dty. 
A  railway  company  by  contract  may  grant  to  a  firm  of  cab  and  baggage* 
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men  an  exclusive  privilege  to  board  its  passenger  trains  to  solicit  the 
patronage  of  passengers  and  to  arrange  for  their  safe  and  expeditious 
transportation  to  other  railroad  stations,  and  may  also  grant  to  such  firm 
an  exclusive  right  to  stand  its  vehicles  on  a  portion  of  the  property  owned 
by  the  railway  company,  when  the  space  so  granted  is  not  required  for 
the  necessary  and  convenient  use  of  the  public  having  business  with  the 
railway  company ;  and,  in  the  absence  of  valid  statutory  authoritv.  a  '"'H 
may  not  authorize  its  police  officers  to  interfere  with  the  reasonable  exer- 
cise of  the  exclusive  privileges  so  granted. 

[See  note  on  this  question  beginning  on  page  356.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Mont- 
gomery County  (Holdren,  J.)  in  favor  of  defendants  in  an  action  brought 
to  enforce  payments  of  monthly  instalments  alleged  to  be  due  under  a 
contract  for  cab  and  soliciting  privileges.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  P.  Waggener,  J.  M.  Chal-     431,  34  S.  E.  372;  Suminitt  v.  State,  8 


liss,  and  S.  H.  Piper,  for  appellant 

The  contract  in  question  is  entirely 
within  the  power  of  the  railroad  com- 
pany, and  is  a  reasonable  regulation 
in  the  interest  of  and  for  the  conven- 
ience of  the  traveling  public. 

10  C.  J.  657;  Depot  Carriage  &  Bag- 
gage Co.  v.  Kansas  City  Terminal  R. 
Co.  190  Fed.  212;  Hedding  v.  Gal- 
lagher, 72  N.  H.  377,  64  L.R.A.  811,  57 
Atl.  225;  Godbont  v.  St.  Paul  Union 
Depot  Co.  79  Minn.  188,  47  L.R.A.  532, 
81  N.  W.  835;  New  York,  N.  H.  &  H. 
R.  Co.  V.  Scovill,  71  Conn.  136,  42 
L,R.A.  157,  71  Am.  St.  Rep.  159,  41 
Atl.  246;  Donovan  v.  Pennsylvania  Co. 
199  U.  S.  279,  50  L.  ed.  192,  26  Sup.  Ct. 
Rep.  91;  Oregon  Short  Line  R.  Co.  v. 
Davidson,  33  Utah,  370,  16  L.R.A. 
(N.S.)  777,  94  Pac.  10,  14  Ann.  Cas. 
489;  State  ex  rel.  Sheets  v.  Union  De- 
pot Co.  71  Ohio  St  379,  68  L.R.A.  792, 
73  N.  E.  633,  2  Ann.  Cas.  186;  Painter 
V.  London,  B.  &  S.  C.  R.  Co.  2  C.  B.  N. 
S.  702,  140  Eng.  Reprint,  592;  Beadell 
V.  Eastern  Counties  R.  Co.  2  C.  B.  N.  S. 
509,  140  Eng.  Reprint,  515,  26  L.  J.  C. 
P.  N.  S.  250,  5  Week.  Rep.  650;  Dono- 
van V.  Pennsylvania  Co.  61  L.R.A.  140, 
57  C.  C.  A.  362,  120  Fed.  215;  Com.  v. 
Carey,  147  Mass.  40,  note,  17  N.  E.  97; 
Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
35,  9  Am.  St.  Rep.  661,  17  N.  E.  89; 
Boston  &  A.  R.  Co.  v.  Brown,  177  Mass. 
65,  52  L.R.A.  418,  58  N.  E.  189;  New 
York  C.  &  H.  R.  R.  Co.  v.  Flynn,  74 
Hun,  124,  26  N.  Y.  Supp.  859 ;  Snyder 
V.  Union  Depot  Co.  10  Ohio  C.  D.  645; 
Hole  V.  Digby,  27  Week.  Rep.  884; 
Jenckd  V.  Coleman,  2  Sumn.  221,  Fed. 
Cas.  No.  7,258;  Kates  v.  Atlanta  Bag- 
gage &  Cab  Co.  107  Ga.  636,  46  L.R.A. 


Lea,  413,  41  Am.  Rep.  637;  Griswold 
V.  Webb,  16  R.  L  649,  7  L.R.A.  302.  19 
Atl.  143;  Union  Depot  &  R.  Co.  v. 
Meeking,  42  Colo.  89,  126  Am.  St  Rep. 
145,  94  Pac.  16;  Norfolk  &  W.  R.  Co.  v. 
Old  Dominion  Baggage  Transfer  Co. 
99  Va.  Ill,  50  L.R.A.  722,  37  S.  E.  784; 
Denton  v.  Texas  &  P.  R.  Co.  —  Tex. 
Civ.  App.  — ,  160  S.  W.  113. 
Mr.  A.  M.  Etchen,  for  appellees: 
The  ordinance  of  the  city  of  Coffey- 
ville,  and  the  orders  of  the  chief  of 
police,  made  in  pursuance  thereof,  are 
valid,  and  said  contract  was  in  con- 
travention thereof  and  void. 

Ottawa  V.  Bodley,  67  Kan.  178,  72 
Pac.  545;  Donovan  v.  Pennsylvania 
Co.  199  U.  S.  279.  50  L.  ed.  192,  26  Sup. 
Ct.  Rep.  91;  Lindsay  v.  Anniston,  104 
Ala.  257,  27  L.R.A.  436,  53  Am.  St  Rep. 
44,  16  So.  545;  Cole  v.  Rowen,  88  Mich. 
219,  13  L.R.A.  848,  50  N.  W.  138; 
Kalamazoo  Hack  &  Bus  Co.  v.  Sootsma, 
84  Mich.  194,  10  L.R.A.  819,  22  Am.  St 
Rep.  693,  47  N.  W.  667;  9  Cyc.  465; 
McBratney  v.  Chandler,  22  Kan.  692, 
31  Am.  Rep.  213;  Gerlach  v.  Skinner, 
34  Kan.  86,  65  Am;  Rep.  240,  8  Pac. 
267;  Thacker  v.  Smith,  103  Kan.  644, 
175  Pac.  983;  Mader  v.  Topeka.  106 
Kan.  867,  post,  340,  189  Pac.  969. 

Dawson,  J.,  delivered  the  opinion 
of  the  court: 

This  action  questions  the  validity 
of  a  contra-it  for  certain  exclusive 
privileges  granted  by  a  railway  com- 
pany to  a  firm  of  cab  and  baggage 
men  in  and  about  the  railway  com- 
pany's station  grounds  and  trains 
at  Coffeyville. 
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The  city  of  Coffeyville  has  rail- 
way service  supplied  by  three 
railroads,  the  Missouri  Pacific,  the 
Katy,  and  the  Santa  F&  Each  of 
these  has  its  separate  depot.  In 
1914  the  Missouri  Pacific,  plaintiff, 
conceived  the  idea  of  providinir 
transportation  service  from  its  own 
depot  to  those  of  the  other  railroads 
operating  in  and  out  of  Coffeyville, 
so  that  passengers,  express,  and 
baggage  might  be  furnished  through 
service  over  its  own  lines  and  con- 
necting carriers  at  Coffejrville.  To 
that  end  it  made  a  contract  with 
defendants,  which  in  part  reads: 

"Whereas,  it  is  mutually  desired 
by  the  parties  hereto  that  all  such 
passengers,  and  their  baergage,  in- 
cluding property  checked  as  bag- 
gage, as  well,  be  promptly  trans- 
ported from  the  depot  of  the 
company  to  the  depot  of  the  carrier 
at  said  junction  point  upon  and  un- 
der those  certain  terms  and  condi- 
tions hereinafter  set  forth:    .    .    . 

"1.  The  contractor  shall  promptly 
and  safely  transport,  by  proper  and 
safe  conveyance,  any  and  all  bag- 
gage, including  property  checked 
as  baggage,  as  well  as  passengers, 
immediately  following  arrival  of 
same  at  depot  of  the  company  at 
said  junction  point,  and  free  of  cost 
to  tiie  company  or  to  said  passen- 
gers, respectively,  to  the  depot  of 
the  carrier  thereat,  if  and  when  the 
company  shall  have  transported 
same  to  its  said  depot  on  a  through 
ticket  or  tickets  reading  to  any  place 
or  places  on  or  reached  via  the  line 
of  the  carrier.    .    .    . 

"The  contractor  shall  pay  to  the 
company,  monthly,  in  advance,  on 
or  before  the  1st  day  of  each  calen- 
dar month  of  the  full  term  hereof, 
compensation  computed  at  the  rate 
of  one  hundred  twenty  dollars 
($120)  per  annum;  and,  also  the 
contractor  shall,  when  and  as  re- 
quested so  to  do  by  the  superintend- 
ent of  the  company  or  his  authorized 
representative,  transfer  any  and  all 
supplies,  including  stationery  and 
small  ofRce  equipment,  for  the  com- 
pany between  each  depot  and  the 
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general  offices  of  the  company  in 
said  city  of  Coffeyville. 

"3  (A)  The  company  also  hereby 
grants  to  the  contractor,  during  the 
full  term  of  this  agreement,  the  right 
and  privilege  of  soliciting  patron- 
age, for  the  contractor's  cab  and 
baggage  service,  on  the  passenger 
trains  of  the  company  entering  the 
city  of  Coffeyville,  said  solicitation 
to  include  the  taking  up  and  recheck- 
ing  of  passenger's  baggage  by  duly 
authorized  representatives  of  the 
contractor,  such  representatives, 
when  and  while  engaged  in  such 
solicitation,  to  be  transported,  as 
one  of  the  considerations  of  this 
agreement  and  without  further 
charge,  .  .  .  provided,  however, 
that  each  and  all  of  said  things,  so 
to  be  done  by  the  contractor  as  well 
as  by  said  representatives  under 
this  paragraph,  shall  be  done  at  such 
time  or  times  and  in  such  manner  as 
may  be  designated  by  and  be  satis- 
factory to  the  superintendent  of  the 
company  or  his  authorized  repre- 
sentatives, and  as  may  be  required 
by  ordinances  of  said  city  of  Coffey- 
ville and  the  laws  of  the  state  of 
Kansas,  as  well  as  the  state  of 
Oklahoma. 

"(B)  The  contractor,  at  its  sole 
cost  and  risk,  shall  provide  uni- 
formed solicitors  to  canvass  such  of 
said  passenger  trains  as  may  be 
designated  by  said  superintendent, 
.  .  .  and  shall  require  said  em- 
ployees at  all  times  to  be  courteous 
and  polite  to  its  patrons,  both  upon 
the  premises  of  the  company,    .    .    . 

"4.  This  agreement  shall  be  held 
to  grant  unto  the  contractor  the 
privilege,  exclusive  as  against  all 
other  and  different  persons  as  well 
as  corporations  so  far  as  the  com- 
pany may  lawfully  so  contract  (a) 
to  bring  and  stand  busses,  carriages, 
motors,  and  other  and  different  vehi- 
cles at  such  place  or  places,  on  as  well 
as  adjacent  to  the  company's  station 
premises  in  Coffeyville.     .    .     ." 

The  defendant's  contractor,  David 
Kohler,  failed  to  pay  the  monthly 
sums  stipulated  in  the  contract,  and 
this  action  was  begun  by  the  railway 
company  for  their  collection.     De- 
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foidant  answered,  admitting  the 
execution  of  the  contract,  but  set  up 
as  his  principal  defense  an  ordinance 
of  the  city  of  Coffeyville,  which, 
among  other  matters  regulating  the 
standing  and  running  of  hacks, 
carriages,  and  omnibuses  in  Coffey- 
ville, provided:  "Sec.  3.  That  the 
owner,  driver  or  person  in  charge 
of  any  hack,  omnibus,  or  carriage 
for  hire,  shall  be  under  the  control 
and  direction  of  the  chief  of  police, 
or  police,  while  at  any  railroad 
depots  in  said  city  for  the  purpose 
of  delivering  passengers  or  baggage 
and  attending  trains,  and  such 
owners,  drivers  or  persons  in  charge 
shall  occupy  such  place  and  stands 
at  such  deiwts  as  may  be  ordered 
and  fixed  by  the  chief  of  police  or 
police  and  may  be  most  convenient 
for  the  public.  It  shall  be  unlawful 
for  any  owner,  driver,  or  person  in 
charge  of  any  hack,  omnibus,  or  car- 
riage for  hire  to  wilfully  disobey  any 
such  orders  and  directions  made  by 
the  chief  of  police  or  the  police." 

Defendant  alleged  that  pursuant 
to  this  ordinance  the  chief  of  police 
had  designated  certain  places  upon 
the  company's  depot  grounds  men- 
tioned in  the  contract  to  others  than 
himself,  thereby  depriving  him  of 
the  exclusive  right  attempted  to  be 
granted  to  him  by  the  contract,  and 
that  the  contract  was  without  con- 
sideration, and  in  violation  of  the 
said  ordinance,  against  public 
policy,  lacked  mutuality,  and  was 
void.  He  furttier  answered  that 
upon  several  occasions  subsequent 
to  the  execution  of  such  contract  he 
had  attempted  to  exercise  the  rights 
and  privileges  granted,  and  was  pre- 
vented from  so  doing  by  the  chief 
of  police,  and  that  such  prevention 
operated  as  a  discharge  of  the  con- 
tract. He  also  alleged  that  certain 
places  had  been  designated  by  the 
agent  of  the  railroad  company  upon 
the  station  grounds  where  he  was 
permitted  to  maintain  exclusive  cab- 
stand privileges  by  the  railroad 
company,  which  places  had  not  been 
so  designated  by  the  chief  of  police, 
and  that  he  was  forcibly  prevented 
from  so  exclusively  occupying  and 


using  such  depot  grounds  l^r  fhe 
chief  of  police. 

The  other  defendants  were  sure- 
ties on  Kohler's  bond,  and  their 
answers  were  to  the  same  effect. 

The  case  was  tried  upon  an  agreed 
statement  of  facts,  to  which  was 
attached  a  plat  of  the  depot  grounds. 
The  execution  of  the  contract  was 
conceded ;  also  that  Kohler  had  been 
arrested  and  fined  $10  in  the  police 
court  for  standing  his  cab  on  the 
depot  grounds  as  privileged  by  the 
contract,  but  at  a  place  not  desig- 
nated by  the  chief  of  police,  and 
that  no  appeal  had  been  taken  from 
the  police  court  judgment  It  was 
also  stipulated  that  the  plaintiff 
had  permitted  the  general  public  to 
use  its  grounds  for  receiving,  dis- 
charging, and  taking  up  passengers 
and  baggage,  and  had  permitted 
vehicles  to  be  driven  thereon  by  the 
public.  It  was  further  admitted, 
"that  said  defendant  Kohler  has 
been  denied  the  exclusive  right  to 
occupy  said  depot  grounds  by  the 
chief  of  police  of  the  city  of  Coffey- 
ville, but  such  denial  on  the  part  of 
the  authorities  of  the  city  of  Coffey- 
ville was  not  acquiesced  in  or  agreed 
to  by  the  plaintiff  in  this  case." 

Laying  aside  for  a  moment  the 
consideration  of  the  Coffeyville  city 
ordinance  and  the  interference  of 
the  chief  of  police,  the  contract 
between  the  plaintiff  and  defend- 
ant was  one  to  facilitate  the  trans- 
portation of  passengers  and  bag- 
gage between  the  different  rafl- 
roads  in  Coffeyville.  Through  traf- 
fic arrangements  between  different 
railroads  is  in  the  public  interest, 
and  where  the  expense  is  not  large 
and  the  want  of  it  is  seriously  detri- 
mental to  the  public,  such  arrange- 
ments have  sometimes  been  com- 
pelled by  law.  State  ex  rel.  Dawson 
V.  Chicago,  B.  &  Q.  R.  Co.  85  Kan. 
649,  118  Pac.  872. 

The  exclusive  privileges  conferred 
by  the  contract  did  not  impair  or 
diminish  any  rights  of  the  general 
public.  The  public  was  in  no  way 
discommoded  by  the  privilege  of 
permitting  the  defendant  to  board 
its  passenger  trains  and  negotiate 
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with  passengers  for  the  expe- 
ditious transportation  of  their  per- 
sons and  baggage  to  other  railway 
depots  or  elsewhere  in  Coffesrville. 
But  while  one  hack  and  bus  line 
might  be  granted  such  a  privilege, 
it  would  create  an  intolerable  sit- 
uation to  have  several  rival  and 
competing  hackmen  going  through 
the  trains  on  a  similar  errand. 
Doubtless  the  state,  and  perhaps  the 
city,  could  regulate  the  service  gov- 
erned by  such  a  contract,  to  make 
certain  that  the  public  should  be 
adequately  and  conveniently  served, 
and  that  the  charge  exacted  for 
such  service  be  limited  to  a  reason- 
able figure.  And  this  would  be 
true  also  in  the  matter  of  the  privi- 
lege of  keeping  a  cab  stand  on  the 
station  grounds. 

But  a  wholly  different  question 
arises  when  we  have  to  consider  a 
positive  interference  with  such  a 
service  by  city  authority.  These 
grounds  are  not  public  property. 
They  are  the  private  property  of  the 
railway  company,  and  so  long  as 
free  and  convenient  access  to  the 
railway  depot  was  not  impaired, 
the  railway  company  could  law- 
fully grant  to  a  cabman  an  exclusive 
privilege  to  stand  his  cab  at  an 
agreed  or  designated  point  on  its 
own  property.  And  certainly  it 
could  not  be  compelled,  at  least  with- 
out a  statute,  to  grant  cab  stands 
to  everybody.  We  note  on  the  map  . 
attached  to  the  agreed  statement 
of  facts  that  on  the  railway  prop- 
erty there  are  located  an  express 
office  and  space  for  Van  Noy's  news 
and  notions  agency.  How  came 
these  concessions  to  be  thus  estab- 
lished? Undoubtedly  by  contract 
and  exclusive  concessions  obtained 
from  the  landowner,  the  railway 
company.  Could  it  be  said  that, 
without  a  statute,  the  city  Coffey- 
ville  could  authorize  its  chief  of 
police  to  order  the  express  office  to  be 
moved  to  some  other  part  of  the  rail- 
way company's  property,  or  to  grant 
equal  privileges  to  other  express 
companies  to  permanently  occupy 
space  on  the  railway  property? 
4  R.  C.  L.  593,  694.  If  there  is  any 
15  A.L.R.— 22. 
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difficulty  in  solving  the  present  prob- 
lem, we  are  largely  relieved  ol  that 
task  by  the  Supreme  Court  of  the 
United  States,  which  has  had  to 
consider  a  substantially  similar 
exclusive  privilege  granted  by  the 
Pennsylvania  Railroad  Company  to 
the  Parmelee  Transfer  Company  at 
the  Union  Passenger  Station  in 
Chicago.  Donovan  v.  Pennsylvania 
Co.  199  U.  S.  279,  60  L.  ed.  192,  26 
Sup.  Ct.  Rep.  94.  That  court 
held  that,  so  long  as  the  public  was 
adequately  and  conveniently  accom- 
modated, the  railway  company  could 
"make  arrangements  with,  includ- 
ing the  granting  of  special  privileges 
to,  a  single  concern  to  supply  passen- 
gers arriving  at  its  terminals  with 
hacks  and  cabs,  and  it  is  not  bound, 
at  least,  in  the  absence  of  valid 
state  legislation  requiring  it  to  do 
so,  to  accord  similar  privileges  to 
other  persons,  even  though  they 
be  licensed  hackmen."  (Syl.  H  1.) 
In  the  opinion  the  court  said: 

"Although  its  functions  are  public 
in  their  nature,  the  company  holds 
the  legal  title  to  the  property  which 
it  has  undertaken  to  employ  in  the 
discharge  of  those  functions.  And 
as  incident  to  ownership  it  may  use 
the  property  for  the  purposes  of 
making  profit  for  itself;  such  use, 
however,  being  always  subject  to  the 
condition  that  the  property  must  be 
devoted  primarily  to  public  objects, 
without  discrimination  among  pas- 
sengers and  shippers,  and  not  be  so 
managed  as  to  defeat  those  objects. 
It  is  required,  under  all  circumstan- 
ces, to  do  what  may  be  reasonably 
necessary  and  suitable  for  the  accom- 
modation of  passengers  and  ship- 
pers. But  it  is  under  no  obligation 
to  refrain  from  using  its  property 
to  the  best  advantage  of  the  public 
and  of  itself.  It  is  not  bound  to  so 
use  its  property  that  others,  having 
no  business  vdth  it,  may  make  profit 
to  themselves.  Its  property  is  to 
be  deemed,  in  every  legal,  sense, 
private  property  as  between  it  and 
those  of  the  general  public  who  have 
no  occasion  to  use  it  for  purposes  of 
transportation.  .  .  . 
•   "Applying  these  principles  to  the 
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case  before  us,  it  would  seem  to  be 
cleai-  that  the  Pennsylvania  Com- 
pany had  the  ri^rht — if  it  was  not 
its  legral  duty — ^to  erect  and  main- 
tain a  passenger  station  and  depot 
buildings  in  Chicago  for  the  accom- 
modation of  passengers  and  ship- 
pers as  well  as  for  its  own  benefit; 
and  that  it  was  its  duty  to  manage 
that  station  so  as  to  subserve,  pri- 
marily, the  convenience,  comfort, 
and  safety  of  passengers  and  the 
wants  of  shippers.  It  was  therefore 
its  duty  to  see  to  it  that  passengers 
were  not  annoyed,  disturbed,  or  ob- 
structed in  the  use  either  of  its  sta- 
tion house  or  of  the  grounds  over 
which  such  passengers,  whether  ar- 
riving or  departing,  would  pass.  It 
was  to  that  end — primarily,  as  we 
may  assume  from  the  record — that 
the  Pennsylvania  Company  made  an 
■  arrangement  with  a  single  company 
to  supply  all  vehicles  necessary  for 
passengers.  We  cannot  say  that 
that  arrangement  was  either  un- 
necessary, unreasonable,  or  arbitra- 
ry ;  on  the  contrary,  it  is  easy  to  see 
how,  in  a  great  city  and  in  a  con- 
stantly crowded  railway  station, 
such  an  arrangement  might  promote 
the  comfort  and  convenience  of  pas- 
sengers arriving  and  departing,  as 
well  as  the  efficient  conduct  of  the 
company's  business.  The  record 
does  not  show  that  the  arrange- 
ment referred  to  was  inadequate 
for  the  accommodation  of  passen- 
g;ers.  But  if  inadequate,  or  if  the 
transfer  company  was  allowed  to 
charge  exorbitant  prices,  it  was  for 
passengers  to  complain  of  neg- 
lect of  duty  by  the  railroad  company, 
and  for  the  constituted  authorities 
to  take  steps  to  compel  the  company 
to  perform  its  public  functions  with 
due  regard  to  the  rights  of  passen- 
gers.   .    .    . 

"Here  the  defendants  press  the 
suggestion  that  they  are  entitled  to 
the  same  rights  as  were  accorded 
by  special  arrangement  to  the 
Parmelee  Transfer  Company.  They 
insist,  in  effect,  that,  as  carriers  of 
passengers,  thej'  are  entitled  to 
transact  their  business  at  any  place 
which,  under  the  authority  of  law, 


is  devoted  primarily  to  public  uses, 
— certainly  at  any  place  open  to 
another  carrier  engaged  in  the  same 
kind  of  business.  But  this  conten- 
tion, when  applied  to  the  present 
case,  cannot  be  sustained.  The  rail- 
road company  was  not  bound  to 
accord  this  particular  privilege  to 
the  defendants  simply  because  it  had 
accorded  a  like  privilege  to  the  Par- 
melee Transfer  Company ;  for  it  had 
no  contractual  relations  with  the 
defendants,  and  owed  them  as  hack- 
men  no  duty  to  aid  them  in  their 
special  calling.  ...  In  main- 
taining a  highway,  under  the  au- 
thority of  the  state,  the  first  and 
paramount  obligation  of  the  rail- 
road company  was,  as  we  have  al- 
ready said,  to  consult  the  comfort 
and  convenience  of  the  public  who 
used  that  highway.  To  that  end  it 
could  use  all  suitable  means  that 
were  not  forbidden  by  law.    .    .    . 

"This  question  is  not  controlled 
by  any  statute  of  Illinois.  ...  It 
does  not  appear  that  the  state  has 
undertaken  by  any  statute  to  compel 
the  railroad  company  to  share  the 
use  of  its  depot  grounds  and  station 
with  hackmen  and  cabmen  seeking 
to  use  them  only  to  solicit  custom 
for  themselves.  Whether  such  a 
statute  would  be  valid  we  need  not 
now  consider  or  determine."  199 
U.  S.  294-298. 

The  supreme  court  of  Michigan 
has  considered  the  same  question 
and  reached  a  similar  conclusion. 
In  Dingman  v.  Duluth,  S.  S.  &  A.  R. 
Co.  164  Mich.  328,  330,  32  L.R.A. 
(N.S.)  1181,  1184,  130  N.  W.  25,  it 
is  spid  * 

"To  give  to  §  6266,  2  Comp.  Laws 
[1897],  the  construction  contended 
for  by  plaintiff,  would  result  in  de- 
priving the  public  of  one  of  the 
most  valuable  privileges  incident  to 
public  travel.  That  the  privilege  of 
dealing  with  a  competent  and  trust- 
worthy baggage  agent  is  a  valuable 
one  seems  too  obvious  for  argument 
The  traveling  stranger  is  often 
ignorant  of  the  location  of  termini 
or  his  destination,  and  the  best 
means  of  transportation  to  and  from 
the  same.    He  is  entitled  to  receive 
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HAb  information,  and  to  receive  it 
from  one  whose  position  upon  the 
train  is  a  guaranty  that  he  is  re- 
sponsible and  may  be  safely  in- 
trusted with  the  person  or  property 
of  the  traveler.  In  large  cities, 
scores,  nay  hundreds,  are  engaged 
in  the  same  business  as  is  the  plain- 
tiff. To  compel  the  railroad  com- 
pany to  transport  all  persons  who 
desired  to  solicit  thd  transportation 
of  passengers  or  baggage  would,  of 
necessity,  result  in  the  refusal  of 
tiie  company  to  carry  any,  and,  as 
a  consequence,  the  denial  to  the 
traveling  public  of  a  service  of  the 
greatest  possible  importance. 

"But  suppose  the  railroad,  instead 
of  refusing  to  carry  all,  permitted 
two  or  more  baggage  agents  upon  its 
trains.  The  conditions  which  would 
result  from  such  a  course  would  at 
once  become  intolerable.  Rival 
agents  would  besiege  the  passenger 
for  his  business,  to  his  infinite 
annoyance,  and,  when  he  finally 
made  a  selection,  he  would  have  no 
means  of  Imowing  that  he  had  cho- 
sen either  a  competent  or  respon- 
sible agency  for  its  transaction. 
It  may  be  urged  that  the  passenger 
is  subjected  to  the  same  annoyance 
upon  his  arrival  at  his  destination. 
If  this  is  so,  it  is  because  he  volun- 
tarily transacts  his  business  at  the 
depot,  rather  than  upon  the  train. 
But  the  conditions  at  the  depot  are 
different  from  those  upon  the  train. 
At  the  depot  the  competition  for  his 
business  is  ordinarily  duly  regu- 
lated and  under  the  supervision  of 
the  police — a  safeguard  entirely 
wanting  upon  trains." 

The  trend  of  all  the  later  decisions 
seems  to  be  to  the  same  effect  (10  C. 
J.  657),  although  such  was  not  the 
earlier  view  ( 10  C.  J.  659 ) .  Defend- 
ant cites  our  own  case  (Ottawa  v. 
Bodley,  67  Kan.  178,  72  Pac.  545) 
as  opposed  to  this  view.  That  case 
was  decided  before  Donovan  v. 
Pennsylvania  Co.  supra,  by  the  Su- 
preme Court  of  the  United  States. 
Moreover,  in  the  Bodley  Case,  there 
was  no  question  of  contractual 
rights  between  the  railway  company 
and  the  hackman.     If  Bodley  had 
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been  able  to  justify  his  assumption 
of  cab-standing  privileges  on  rail- 
way property  not  necessary  for  the 
convenient  use  of  the  general  public, 
a  diffe.ent  result  might  have  been 
reached  in  his  appeal.  And  this 
brings  us  to  a  consideration  of  the 
Coffeyville  ordinance.  Doubtless, 
as  said  in  the  Bodley  Case,  a  city 
has  full  authority  to  regulate  rail- 
road depots  and  depot  grounds  as 
far  as  concerns  the  needs  and  con- 
venience bi  the  general  public  who 
have  business  with  the  railway 
company.  It  is  also  correct  that  a 
city  may  establish  reasonable  regu- 
lations touching  the  conduct  of 
hackmen  who  collect  about  the  depot 
to  solicit  patronage,  and  the  power 
to  designate  places  for  the  rival 
hackmen — all  of  whom  have  equal 
rights  and  no  more — ^may  properly 
be  vested  in  a  police  officer.  But  such 
considerations  do  not  justify  disre- 
gard of  a  private  contract  between 
a  hackman  and  a  railway  company 
for  the  exclusive  privilege  of  stand- 
ing his  hack  upon  a  portion  of  the 
railway  company's  property  which 
is  not  otherwise  needed  for  the  con- 
venient and  efficient  discharge  of 
the  railway  company's  corporate 
duties  of  transportation.  In  the  ab- 
sence of  valid  and  specific  statutory 
authority,  the  city 
cannot  lawfully  in-  K^I.VSf'H^.nd 
terfere,  through  its  ?;\li',^«r" 

chief     of     police     or    interference  by 

otherwise,  with  the  ""'* 
reasonable  use  of  the  concession 
granted  by  the  plaintiff  to  the  de- 
fendant hackman.  In  Mader  v.  To- 
peka,  106  Kan.  867,  189  Pac.  969, 
the  court  had  to  consider  other 
phases  of  this  general  subject,  but 
in  that  case  the  city  ordinance  rec- 
ognized certain  private  rights  of 
ownership  held  by  the  railway  com- 
pany, while  the  city  ordinance  in  the 
present  case  seems  to  overlook  those 
rights. 

If  the  city  has  transcended  its 
authority,  or  the  chief  of  police, 
through  misinterpretation  of  the 
ordinance,  has  transcended  his 
powers,  or  acted  arbitrarily  in  dis- 
regard  of  the  defendant's  lawful 
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contractual  rights,  adequate  pur- 
suit of  redress  at  law  or  equity  by 
the  defendant  would  not  have  failed 
him.  Neither  the  ordinance  nor  the 
interference  of  the  police  with  the 
defendant's  lawful  exclusive  privi- 
lege was  a  defense  in  the  present 
action.  This  conclusion  necessitates 
a  reversal  of  the  judgment ;  and  it  is 
80  ordered. 

A  petition  for  rehearing  having 
been  filed,  Dawson,  J.,  on  December 
11, 1920,  handed  down  the  following 
response  (108  Kan.  6, 193  Pac.  899) : 

The  petition  for  a  rehearing 
assumes  that  the  Bodley  Case,  67 
Kan.  178,  72  Pac.  545,  is  overruled 
by  the  present  decision.  It  was  not 
necessary  to  overrule  this  case;  it 
being  sufficient  to  distinguish  it 
from  the  present  case,  and  that,  we 
think,  we  have  clearly  done. 

The  appellee,  however,  does  point 
out  an  inaccuracy  in  our  statement 
of  facts,  where  we  said  that  no 
appeal  was  taken  from  the  police 
court  judgment.  There  was  an  ap- 
peal to  the  district  court,  and  the 
police  court  judgment  was  sus- 
tained. But  that  judgment  cannot 
control  in  this  case.  Either  the  mat- 
ter should  have  been  so  thoroughly 
presented  to  the  district  court  that 
no  such  erroneous  result  would  have 
transpired,  or  it  should  have  been 
brought  to  this  court  for  authori- 
tative determination.   Certainly  the 


judgment  in  the  police  court  and  in 
the  district  court,  where  Kohler 
paid  a  fine  of  $10,  did  not  determine 
the  rights  of  the  railway  company. 
If  Kohler  was  disposed  to  acquiesce 
in  the  judgment  of  these  courts,  he 
could  have  exercised  the  right  re- 
served to  him  in  his  contract  with 
the  railway  company — that  of  can- 
celing that  contract  on  thirty  days' 
notice.  Since  he  has  never  done  this,, 
he  is  bound  by  his  contract. 

The  petition  for  a  rehearing  is. 
denied. 


NOTE. 

The  general  question  of  the  right 
to  give  the  exclusive  privilege  oT 
soliciting  patronage  at  railroad  sta- 
tions or  on  trains  is  treated  in  the 
annotation  following  Thompson's  Exp. 
&  Storage  Go.  v.  Mount,  post,  356 
and  the  reported  case  (Missouri  P.  R. 
Co.  V.  Kohler,  ante,  333)  will  be- 
found  cited  in  subdivision  I.  b,  which 
deals  with  the  cases  adhering  to  the 
general  rule  as  to  soliciting  at 
stations;  in  subdivision  I.  d,  wherein 
are  collated  the  authorities  upon  the 
question  of  the  effect  of  statutes  and 
ordinances  upon  the  right  to  grant  ex- 
clusive solicitation  privilege  "  at  sta- 
tions; and  in  subdivision  II.,  which 
treats  the  question  of  soliciting 
patronage  on  trains. 


AUGUST  M.  MADER 

V. 

CITY  OF  TOPEKA  et  al. 

Kanaaa  Supreme  Court  — May  S,  1090. 
(106  Kan.  867,  189  Pac.  969.) 

Monopoly  —  grant  of  hack  privileges. 

1.  A  railway  company  may  grant  an  exclusive  privilege  to  one  and 
exclude  all  others  who  desire  to  go  upon  its  premises  for  the  sole  purpose 
of  soliciting  customers  or  business. 

[See  note  on  this  question  beginning  on  page  356.] 

Headnotes  1-3  by  Porter,  J. 
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LiemsB  —  discribinatioii  >—  effect. 

2.  A  city  ordinance  is  not  void,  be- 
cause it  srrants  a  license  to  one  and  de- 
nies it  to  another,  where  the  srrant  and 
the,  restriction  are  in  the  interest  of 
the  public. 

—  to  hack  drivers  —  consent  of  own- 
ers. 

3.  A  city  ordinance,  which,  in  effect, 
grants  special  permit  to  licensed  hack 
drivers  who  can  procure  the  consent 
of  the  abutting  property  owners  to 
stand  their  vehicles  in  the  street  in 
front  of  such  property,  is  not  uncon- 
stitutional on  the  ground  that  it  grants 
special  privileges,  although  the  same 
privilege  is  not  granted  to  those  who 
do  not  obtain  such  consent. 

[See  6  R.  C.  L.  407.] 
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MnnieiiHil  oorporatioiis  —  6rdiiuiiicie 
—  reasonableness  —  power  of  coort. 

4.  The  court  cannot  inquire  into  the 
reasonableness  of  an  ordinance  which 
is  within  the  power  expressly  granted 
to  a  municipal  corporation. 

[See  6  R.  C.  L.  244;  19  R.  C.  L.  805.] 

—  necessity  of  reasonableness. 

5.  When  the  mode  of  exercising 
power  conferred  upon  a  municipal  cor- 
poration is  not  prescribed,  the  exer-^ 
cise  must  be  reasonable  to  be  upheld. 

[See  19  R.  C.  L.  805.] 

—  reasonableness  in  part. 

6.  An  ordinance  may  be  reasonable 
when  applied  to  one  state  of  facts  and 
unreasonable  when  applied  to  circum- 
stances of  a  different  character. 


Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody  to  which  he  had  been  committed  upon  his  conviction  for 
the  violation  of  a  city  ordinance  alleged  by  him  to  be  unconstitutional. 
Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  courts 

Mr.  Edwin  D.  McKeever,  for  peti-     exclusive  contract  with  a  taxi  com- 


tioner: 

The  ordinance  in  question  is  uncon- 
stitutional. 

McQuillin,  Mun.  Corp.  §  728;  Sal- 
vation Army  Case  (Anderson  v.  Wel- 
lington) 40  Kan.  173,  2  L.R.A.  110,  10 
Am.  St.  Rep.  175,  19  Pac.  719;  Hutch- 
inson V.  Leimbach,  68  Kan.  37,  63 
LJRJ^.  630,  104  Am.  St.  Rep.  884,  74 
Pac.  598;  Emporia  v.  Atchison,  T.  & 
S.  F.  R.  Co.  94  Kan.  718, 147  Pac.  1096; 
State  V.  Crawford,  104  Kan.  141, 
2  A.LJI.  880,  177  Pac.  860;  Bab- 
bitt, Motor  Vehicles,  2d  ed.  §  161 ;  Com. 
▼.  Maletsky,  203  Mass.  241,  24  LJt.A. 
(N5.)  1168,  89  N.  E.  241;  Ex  parte 
Adlof,  86  Tex.  Crim.  Rep.  13,  215  S.  W. 
222;  Jacksonville  v.  Ledwith,  26  Fla. 
163,  9  L.R.A.  69,  28  Am.  St.  Rep.  558,  7 
So.  885;  Re  Quong  Woo,  13  Fed.  229; 
St.  Louis  V.  Russell,  116  Mo.  248,  20 
LJt.A.  721,  22  S.  W.  470;  Cicero  Lum- 
ber Co.  V.  Cicero,  176  111.  9,  68  Am.  St. 
Rep.  155,  51  N.  E.  758;  State  ex  rel. 
Garrabad  v.  Dering,  84  Wis.  585,  19 
LJI.A.  858,  36  Am.  St.  Rep.  948,  54 
N.  W.  1104;  Chicago  v.  Trotter,  136 
ni.  430,  26  N.  E.  359;  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.R.A.  587, 
28  Am.  St.  Rep.  180,  28  N.  E.  312; 
Ex  parte  Battis.  iO  Tex.  Crim.  Rep. 
112,  43  L.R.A.  863,  76  Am.  St.  Rep. 
708,  48  S.  W.  513;  Smith  v.  Hosford, 
106  Kan;  363,  187  Pac.  685. 

A  railway  company  cannot  make  an 


pany  concerning  the  use  even  of  its 
own  premises. 

McConnell  v.  Pedigo,  92  Ky.  465,  18 
S.  W.  15;  State  v.  Reed,  76  Miss.  211, 
48  L.R.A.  134,  71  Am.  St.  Rep.  528,  24 
So.  308,  11  Am.  Crim.  Rep.  661;  In- 
dianapolis Union  R.  Co.  v.  Dohn,  158 
Ind.  10,  46  L.R.A.  427,  74  Am.  St.  Rep. 
274,  53  N.  E.  937;  Palmer  Transfer 
Co.  V.  Anderson,  131  Ky.  217,  19  L.R.A. 
(N.S.)  766,  133  Am.  St  Rep.  237,  115 
S.  W.  182;  Parkinson  v.  Great  Western 
R.  Co.  L.  R.  6  C.  P.  554,  40  L.  J.  C.  P. 
N.  S.  222,  24  L.  T.  N.  S.  880,  19  Week. 
Rep.  1063;  Re  Palmer,  L.  R.  6  C.  P. 
194;  Marriott  v.  London  &  S.  W.  R. 
Co.  1  C.  B.  N.  S.  499,  140  Eng.  Reprint, 
205,  26  L.  J.  C.  P.  N.  S.  154,  3  Jur.  N. 
S.  493,  5  Week.  Rep.  312;  Pennsyl- 
vania Co.  V.  Chicago,  181  111.  289,  68 
L.R.A.  223,  54  N.  E.  825;  Baker-White- 
ley  Coal  Co.  v.  Baltimore  &  0.  R.  Co. 
110  C.  C.  A.  234,  188  Fed.  405. 

Mr.  D.  H.  Branaman,  for  respond- 
ents : 

No  inherent  right  of  the  petitioner  is 
violated. 

Smith  V.  Leavenworth,  16  Kan.  81; 
Lippincott  v.  Lasher,  44  N.  J.  Eq.  120, 
14  Atl.  103 ;  Desser  v.  Wichita,  96  Kari. 
820,  L.R.A.1916D,  246,  153  Pac.  1194; 
87  Cyc.  266;  State  v.  Phillips,  107  Me. 
249,  78  Atl.  283;  3  Abbott,  Mun.  Corp. 
2048;  Emporia  v.  Shaw,  6  Kan.  App. 
808,  51  Pac.  237;  Ottawa  v.  Bodley,  67 
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Kan.  178,  72  Pac.  545;  Leavenworth 
V.  Douglass,  59  Kan.  413,  53  Pac.  123; 
Heller  v.  Atchison,  T.  &  S.  F.  R.  Co. 
28  Kan.  625. 

The  ordinance  protects  the  inherent 
right  of  the  property  owner. 

Bra^ahan  v.  Cincinnati  Hotel  Co.  39 
Ohio  St.  333,  48  Am.  Rep.  457;  Mc- 
Caffrey V.  Smith,  41  Hun,  117;  Penn- 
sylvania Co.  V.  Chicago,  181  111.  299, 
53  L.R.A.  223,  54  N.  E.  825;  Pennsyl- 
vania Co.  V.  Donovan,  116  Fed.  907. 

Section  9  is  a  valid  police  regula- 
tion, and  not  in  contravention  of  any 
constitutional  provision. 

Donovan  v.  Pennsylvania  Co.  199  U. 
S.  279.  50  L.  ed.  192,  26  Sup.  Ct.  Rep. 
91;  Kansas  City  Terminal  R.  Co.  v. 
Depot  Carriage  &  Baggage  Co.  190 
Fed.  212;  McFall  v.  St.  Louis,  232  Mo. 
716,  33  L.R.A.(N.S.)  471.  135  S.  W. 
51;  Desser  v.  Wichita,  96  Kan.  820, 
L.R.A.1916D,  246,  153  Pac.  1194;  New 
York  V.  Reesing,  38  Misc.  129,  77  N.  Y. 
Supp.  82,  77  App.  Div.  417,  79  N.  Y. 
Supp.  331;  Emporia  v.  Shaw,  6  Kan. 
App.  808,  51  Pac.  237;  Kissinger  v. 
Hay,  52  Tex.  Civ.  App.  295,  113  S.  W. 
1005;  Veneman  v.  Jones,  118  Ind.  41, 
10  Am.  St.  Rep.  100,  20  N.  E.  644. 

Section  9  is  a  reasonable  and  neces- 
sary police  regulation. 

Napman  v.  .People,  19  Mich.  352; 
Chillicothe  v.  Brown,  38  Mo.  App.  609 ; 
Depot  Carriage  &  Bag?age  Co.  v.  Kan- 
sas City  Terminal  R.  Co.  190  Fed.  212; 
Skaggs  V.  Kansas  City  Terminal  R.  Co. 
233  Fed.  827;  Emporia  v.  Shaw,  6  Kan. 
App.  808,  51  Pac.  237;  Ottawa  v.  Bod- 
ley,  67  Kan.  178,  72  Pac.  545. 

Mr.  C.  M.  Monroe  also  for  respond- 
ents. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner  operates  a  taxicab 
for  hire  upon  the  public  streets  of 
the  city  of  Topeka,  and  seeks  his  re- 
lease from  imprisonment  upon  a 
conviction  for  the  violation  of  a  city 
ordinance,  claiming  that  the  ordi- 
nance is  unconstitutional.  The  ordi- 
nance, No.  4951,  enacted  by  the 
board  of  commissioners  of  the  city 
of  Topeka,  was  published  on  March 
17,  1920.  The  question  turns  upon 
the  validity  of  §  9,  which  reads: 
"It  shall  be  unlawful  for  the  owners 
or  driver  of  any  hackney  carriage, 
taxicab,  auto  bus,  baggage  wagon, 
truck,  or  any  other  passenger  or 
baggage  vehicle  to  stand  any  such 


vehicle  or  solicit  businefs  on  any 
public  street,  alley  or  sidewalk  in 
the  city  of  Topeka,  without  the  own- 
er of  such  vehicle  having  firet  ob- 
tained and  filed  with  the  city 
clerk  of  said  city  the  written  con- 
sent of  the  owner  or  of  the  per- 
son, corporation  or  company,  having 
control  of  the  abutting  property, 
business  house,  hotel,  or  railroad 
depot:  Provided,  however,  that 
such  consent  may  be  revoked  by 
such  property  owner  or  person,  cor- 
poration or  company  having  control 
thereof,  giving  at  least  ten  days' 
written  notice  to  be  served  on  the 
owner  or  driver  of  such  vehicle  and 
a  copy  thereof,  with  proof  of  such 
service,  filed  with  the  city  clerk: 
And  provided  further  that  tiie  city 
commission  shall  have  the  power  at 
any  time  to  revoke  such  consent  or 
permit :  And  provided  further  that 
this  section  shall  not  be  construed  to 
prevent  or  interfere  with  the  driver 
of  any  licensed  vehicles  hereinbefore 
mentioned  from  temporarily  stop- 
ping at  any  convenient  place,  not 
elsewhere  prohibited  by  ordinance, 
for  the  purpose  of  discharging  or 
receiving  passengers." 

The  petitioner  contends  that  this 
section,  if  enforced  against  him,  wiD 
destroy  the  profits  of  his  business; 
that  there  is  no  express  authority 
from  the  state  justifying  ite  enact- 
ment ;  that  it  does  not  protect  or  pur- 
port to  protect  the  health,  safety, 
morals,  or  welfare  of  the  public,  and 
is  not  a  proper  exercise  of  police 
power.  It  is  claimed  that  the  sec- 
tion is  unreasonable,  oppressive,  un- 
certain, not  uniform  in  its  opera- 
tion, discriminatory,  in  restraint  of 
trade,  and  that  it  deprives  him  of 
his  property  and  earnings  without 
due  process  of  law.  There  is  the 
further  contention  that  the  ordi- 
nance delegates  to  private  persons 
and  others  the  power  to  enforce  its 
provisions  and  to  determine  who  are 
entitled  to  its  benefits,  and  to  dis- 
criminate between  persons  engaged 
in  the  same  line  of  business,  and  fur- 
ther that  it  permits  private  individ- 
uals to  confer  a  monopoly  upon 
favored  firms  and  individuals.    We 
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may  pass  by  a  srreat  deal  of  sur- 
plusage in  the  petition,  such  as  the 
averments  that  it  is  opposed  and 
condemned  by  a  large  majority  of 
the  public,  and  that  protests  against 
it  have  been  signed  by  many  busi- 
ness men. 

The  various  grounds  urged 
against  the  validity  of  the  ordinance 
have  been  pleaded  and  presented  in 
the  petitioner's  brief  in  the  form  of 
a  general  indictment.  Before  at- 
tempting to  consider  them  it  is  prop- 
er to  state  some  general  rules  that 
are  applied  in  the  construction  of 
city  ordinances. 

Where  the  city  has  authority  to. 
act,  it  is  governed  by  its  own  discre- 
tion, and  not  that  of  the  courts. 
Fisher  v.  Harrisburg,  2  Grant,  Cas. 
291.  So,  where  an  ordinance  is 
Kaaicipai  withiu  the  express 

eorvoraiions-  power  granted,  the 
rraMnabuafsa—  court  Can  Only  con- 

power  of  eoart.       gt^ue    the    CXteUt    Of 

the  grant,  and  has  nothing  to  do 
with  the  reasonableness  of  an  ordi- 
nance carrying  it  into  effect.  Our 
attention  has  not  been  directed  to 
any  statute  conferring  express 
power  upon  the  city  to  enact  the 
particular  provisions  of  §  9,  and  the 
respondents  rely  upon  the  general 
grant  to  cities  of  the  first  class  of 
power  over  streets,  the  powers  con- 
ferred upon  such  cities  to  issue  li- 
censes and  to  regulate  the  business 
of  operating  hackneys,  taxicabs,  and 
other  vehicles  transporting  mer- 
chandise, baggage,  or  passengers  for 
hire  (Gen.  Stat.  1915,  §  1221),  and 
by  the  grant  of  the  police  power 
and  the  authority  conferred  by  the 
general  welfare  clause.  It  has  been 
said  that  "where  the  power  to  legis- 
late on  a  given  subject  is  conferred, 
and  the  mode  of  its  exercise  is  not 
prescribed,  then  the  ordinance 
-w'rri.ttr  of  passed  in  pursuance 
nasoBBbienesa.  thereof  must  be  a 
reasonable  exercise  of  the  power,  or 
it  will  be  pronounced  invalid."  2 
Dill.  Mun.  Corp.  5th  ed.  §  600;  Lake 
View  v.  Tate,  130  111.  248-252,  6 
UR.A.  268,  22  N.  E.  791. 
An  ordinance  may  be  adjudged 
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reasonable  as  applied  to  one  state 
of  facts  and  unrea-  -rraaonabie- 
sonable  when  ap-  "*■■  •■  ••*'*• 
plied  to  circumstances  of  a  different 
character,  and  facts  may  be  pleaded 
and  proved  tending  to  show  it  to  be 
unreasonable  as  applied  to  a  par- 
ticular person.  Chicago  v.  Gunning 
System,  214  111.  628-641,  70  L.R.A, 
230,  73  N.  E.  1035,  2  Ann.  Cas.  892 ; 
State,  Pennsylvania  R.  Co.,  Prosecu- 
tor, V.  Jersey  City,  47  N.  J.  L.  286. 
"But  the  courts  will  declare  an  or- 
dinance to  be  void,  because  unrea- 
sonable, upon  a  state  of  facts  being 
shown  which  makes  it  unreason- 
able." 2  Dill.  Mun.  Corp.  5th  ed.  § 
591.  See  also  Emporia  v.  Atchison, 
T.  &  S.  F.  R.  Co.  94  Kan.  718,  147 
Pac.  1098;  Smith  v.  Hosford,  106 
Kan.  363,  187  Pac.  685. 

Upon  the  theory  of  the  law  just 
stated  it  is  averred  in  the  petition 
that  for  years  it  has  been  the  cus- 
tom and  habit  of  persons  engaged 
in  the  taxicab  business  to  stand  and 
solicit  business  in  front  of  the  rail- 
way stations  in  the  city,  not  only 
for  the  profit  and  benefit  of  them- 
selves, but  for  that  of  the  traveling 
public,  and  that  §  9  in  no  way  bene- 
fits the  public  or  any  person,  except 
those  using  it  to  secure  a  monopoly 
of  the  taxicab  business,  and  it  is 
alleged  'that  the  Payne  Taxicab  & 
Baggage  Company,  or  a  business 
conducted  in  that  name,  has  nego- 
tiated with  certain  railway  compa- 
nies for  a  monopoly  of  the  business 
of  operating  taxicabs  to  and  from 
their  railway  stations  in  the  city. 
The  same  allegations  are  made  with 
respect  to  the  owner  of  a  certain 
hotel  in  the  city ;  and  in  this  connec- 
tion it  is  alleged  that  the  railway 
companies  are  public  common  car- 
riers of  freight,  passengers,  bag- 
gage, and  express,  and  have  pub- 
lished and  declared  their  rates  and 
the  character  of  their  business,  and 
that  their  stations  in  the  city  are 
for  the  benefit  and  use  of  the  trav- 
eling public. 

The  answer  of  the  respondents, 
after  denying  the  contention  that  § 
9  is  discriminatory,  and  alleging 
that  every  taxi  driver  has  equal  op- 
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portunity  to  obtain  the  permit  from 
the  abutting  property  owners  in 
order  to  use  any  portion  of  a  street 
as  a  hack  stand,  alleges  that  §  9  goes 
no  farther  than  to  recognize  the 
rights  of  property  owners  to  pre- 
vent the  use  of  public  streets  abut- 
ting their  property  for  private  pur- 
poses without  their  consent ;  that  the 
rights  of  the  public  are  protected  by 
the  provision  that  such  consents  may 
be  revoked  by  the  city  commission  if 
it  finds  th^t  any  hack  stands  are  in- 
terfering with  the  use  of  the  public 
street  for  the  regular  purposes  of 
public  traffic.  It  is  admitted,  how- 
ever, in  the  answer,  that  the  Payne 
Taxicab  Company  is  operating  un- 
der an  agreement  with  the  Rock 
Island  and  Union  Pacific  Railway 
Companies  by  which  it  is  given  ex- 
clusive privilege  to  stand  its  taxi- 
cabs  and  solicit  business  upon  the 
property  of  these  railroads,  and  to 
solicit  business  in  their  depots  and 
on  their  station  platforms.  It  is 
alleged  that  neither  company  has 
given  consent,  as  provided  under  the 
ordinance,  for  any  person  to  use  the 
public  streets  abutting  their  depots 
for  the  purpose  of  hack  stands ;  but, 
on  the  contrary,  both  have  notified 
the  city  authorities  that  they  de- 
sired all  taxicabs  kept  away  from 
the  public  streets  adjacent  to  their 
property,  and  that  such  streets  be 
left  open  for  the  convenience  and  use 
of  ordinary  traffic  and  such  private 
vehicles  as  have  occasion  to  stop 
from  time  to  time  at  the  stations. 
The  answer  also  admits  that  under 
the  provisions  of  §  9  the  managers 
of  the  National  Hotel  have  given 
their  consent  that  the  Pajme  Taxi- 
cab  Company  may  stand  taxicabs  at 
the  side  entrance  of  the  hotel,  and 
have  given  no  consent  to  any  other 
party. 

Before  taking  up  the  contention 
that  the  ordinance  is  void,  because  it 
permits  and  authorizes  the  creation 
of  a  monopoly,  we  may  first  inquire 
whether  in  other  respects  §  9  is  op- 
pressive, partial,  or  unfair,  or 
authorizes  unwarranted  discrimina- 
tions. If  it  is  open  to  these  objec- 
tions, it  must  be  held  unreasonable. 


The  petitioner  relies  upon  the  Sal- 
vation Army  Case  (Anderson  v. 
Wellington,  40  Kan.  173,  2  L.RA 
110,  10  Am.  St.  Rep.  175,  19  Pac. 
719)  and  kindred  cases.  In  that 
case  an  ordinance  declaring  it  un- 
lawful for  any  person,  society,  asso- 
ciation, or  organization,  under  what- 
soever name,  to  parade  the  public 
streets,  shouting,  singing,  or  beat- 
ing drums,  etc.,  or  playing  upon 
musical  instruments,  or  doing  any 
other  act  designed  to  scttract  or  call 
together  an  unusual  crowd  of  people 
upon  the  streets,  without  having 
first  obtained  in  writing  the  consent 
of  the  mayor,  or,  in  his  absence,  the 
.  president  of  the  council,  city  clerk, 
or  the  city  marshal  in  the  order 
named,  authorizing  such  parade, 
was  held  to  be  of  doubtful,  delegated 
power,  and  unreasonable,  because  it 
did  not  fix  the  conditions  uniform]}' 
and  impartially,  and'  contravened 
common  right.  ITie  opinion  by  Com- 
missioner Simpson  has  frequently 
been  cited  in  textbooks  and  by  other 
courts  in  support  of  the  general 
proposition. 

It  is  insisted  that  the  doctrine  of 
that  case,  and  other  decisions  which 
have  followed  and  approved  it 
(Crawford  v.  Topeka,  51  Kan.  756, 
20  L.R.A.  692,  37  Am.  St.  Rep.  323, 
33  Pac.  476;  Paola  v.  Wentz,  79 
Kan.  148,  131  Am.  St.  Rep.  290,  98 
Pac.  775,  and  similar  cases),  con- 
trol    the     present  Mce««e- 

Case.        We     do    not    dI>erlmtnatlOB- 

think  80.  The  prin-  •"•'*• 
ciples  declared  in  those  cases  are 
only  in  the  most  general  way  appli- 
cable. It  is  well  settled  that  it  is 
within  the  general  powers  of  cities 
to  protect  the  traveling  public  from 
imposition  and  annoyance  or  im- 
proper conduct  on  the  part  of  bag- 
gagemen and  taxi  drivers,  and  that 
ordinances  enacted  for  the  purpose 
of  regulating  such  business  are  not 
unreasonable,  nor  open  to  the  ob- 
jection that  they  unjustly  discrimi- 
nate where  all  are  treated  alike, 
llus  court  has  held  that  a  regulation 
of  a  city,  requiring  hackmen  and 
others  who  solicit  passengers  at 
railway  stations  to  occupy  certain 
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places  derignftted  by  the  'city  mar- 
shal, is  not  invalid,  nor  open  to  the 
claim  of  discrimination  in  the  rej^u- 
lation,  because  it  placed  them  all 
under  the  direction  and  control  of 
the  city  marshal,  which  was  held  to 
be  a  reasonable  and  practical  meth- 
od of  reipilation.  Ottawa  v.  Bodley, 
67  Kan.  178,  72  Pac.  645,  cited  in 
note  in  L.R.A.1915F,  726.  It  has 
been  held  that  it  is  no  objection  to 
the  validity  of  such  an  ordinance 
that  it  requires  the  solicitors  and 
vehicles  to  remain  within  the  stands 
assigned,  although  some  are  much 
more  advantageous  than  others,  so 
that  the  hotels  receiving  the  more 
favorable  assignments  have  a  ma- 
terisl  advantage  over  others.  City 
Cab.  Carriage  &  Transfer  Co.  v. 
Hayden,  73  Wash.  24,  L.R.A.1915F, 
726, 131  Pac.  472,  Ann.  Cas.  1914Di 
781. 

Is  the  ordinance  invalid  because 
it  delegates  power  to  abutting  prop- 
erty owners  to  grant  or  withhold 
the  consent?  It  will  be  observed 
that  this  consent  is  not  required  for 
the  purpose  of  passing  over  the 
streets,  nor  for  stopping  to  dis- 
charge a  passenger  or  to  take  on  a 
passenger;  it  forbids  the  establish- 
ing of  a  hack  stand  by  the  proprietor 
of  a  taxicab  or  hack  in  any  portion 
of  a  public  street  without  first  ob- 
taining the  written  consent  of  the 
abutting  owner.  The  petitioner  re- 
lies upon  the  recent  case  of  Smith 
V.  Hosford,  106  Kan.  863,  187  Pac. 
685.  The  ordinance  involved  there 
placed  it  in  the  power  of  the  city 
officers  to  grant  a  permit  to  build  a 
garage  or  to  refuse  such  permit  at 
will;  the  city  clerk  was  prohibited 
from  issuing  the  license  or  permit 
until  the  application  was  first  ap- 
proved by  the  board  of  commission- 
erg.  It  was  held  that  it  left  the 
granting  of  the  permit  to  the  arbi- 
trary discretion  of  the  municipal 
authorities,  without  any  limitations 
or  restrictions,  and  for  that  reason 
was  void.  It  is  true  in  the  present 
case  there  is  no  limitation  or  restric- 
tion on  the  rights  of  the  abutting 
property  owners  to  grant  or  refuse 
the  permit;  but  the  ordinance  recog- 
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nizes  the  inherent  rights  of  the  prop-; 
erty  owner  to  insist  that  the  pubUc 
streets  shall  be  nuuntained  for 
strictly  public  purposes,  unless  he 
sees  fit  to  waive  his  rights  by  giving 
his  consent  to  the  standing  of  haelss- 
or  taxicabs  on  the  street  in  front  of^ 
his  property.  It  cannot  be  doubted- 
that  the  abutting  owner  possesses' 
valuable  property  rights  in  a  public 
street,  which  are  not  enjoyed  by  the 
public.  His  right  to  ingress  and 
egress  to  and  from  his  property  can- 
not be  unduly  restricted.  Long- 
necker  v.  Wichita  R.  &  Light  Co.  80 
Kan.  418,  102  Pac.  492.  He  may 
enjoin  an  obstruction  or  nuisance  in' 
the  street  which  occasions  a  special 
annoyance,  inconvenience,  or  dam- 
age to  him.  The  interest  of  the 
abutting  owner  in  a  shade  tree 
growing  in  the  street  is  as  sacred  as 
any  other  property  right.  Paola  v. 
Wentz,  supra.  The  title  to  the  land 
comprising  the  street  is  not  in  the 
city,  but  in  the  county,  and  upon  a 
vacation  of  the  street  the  title  re- 
verts to  the  abutting  owners.  Wal-' 
lace  V.  Cable,  87  Kan.  835,  42  L.R.A. 
(N.S.)  587, 127  Pac.  5.  It  has  been 
held,  as  against  the  abutting  ovmer 
and  without  his  consent,  even  the 
legislature  has  not  the  power  to  con- 
fer upon  any  person  the  right  to 
make  use  of  the  highway  for  any 
other  purpose  than  to  pass  and  re- 
pass. McCaffrey  v.  Smith,  41  Hun, 
117.  An  ordinance  which  permitted 
owners  and  drivers  of  hackney 
coaches  to  occupy  and  use  the  side 
of  a  public  street  on  which  plain- 
tiff's storerooms  fronted,  as  a  hack- 
ney coach  stand,  in  such  manner  as 
to  constitute  an  unlawful  interfer-^ 
ence  with  the  use  of  the  plaintifTs- 
premises,  was  held  void.  It  was  said: 
"As  well  might  the  city  authorize 
permanent  booths  or  structures  for 
the  use  of  dealers  in  the  various  ar- 
ticles of  trade.  Having  no  rent  to 
t)ay,  the  occupants  could  accommo- 
date the  public  at  better  rates." 
Branahan  v.  Cincinnati  Hotel  Co. 
39  Ohio  St.  333,  48  Am.  Rep.  457. 
The  i)etitioner  has  no  inherent 
right  to  make  a  public  hack  stand  of 
any  part  of  the  street.    Doubtless, 
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in  the  absence  of  an  ordinance  at- 
tempting to  regulate  the  use  of  the 
streets  in  this  respect,  or  to  prohibit 
all  taxicab  drivers  from  so  doing, 
they  may  be  left  free  to  use  the 
streets  in  that  way  until  prevented 
by  a  lawful  ordinance.  The  provi- 
sion requiring  the  property  owner's 
consent  before  the  street  may  be  oc- 
cupied for  the  purposes  of  establish- 
ing hack  stands  is  not  unreasonable. 

-to  l.«clc  driver.    "     ^^  v^^^.-'^P®^.,.*? 

-conneat  ot         the   objcction    that 

owner..  -^  ^^^.^^^^^  Unlawful 

discrimination,  because  it  applies  to 
all  proprietors  of  hacks  and  taxi- 
ci.bs  and  to  all  abutting  owners.  It 
leaves  no  unregulated  discretion  in 
some  officer  of  the  corporation.  It 
provides  for  all  of  the  terms  under 
which  the  permit  is  to  be  issued, 
and  prescribes  a  uniform  rule  ap- 
plicable to  all  of  the  classes  to  which 
it  applies.  The  argument  that,  in 
order  to  avoid  violation  of  the  ordi- 
nance, taxi  drivers  in  the  city  are 
compelled  to  procure  the  written 
consent  of  the  property  owners  abut- 
ting upon  miles  of  streets,  is  based 
upon  the  unwarranted  assumption 
that  the  ordinance  forbids  the  peti- 
tioner and  others  similarly  situated 
from  traveling  upon  the  streets  in 
the  prosecution  of  their  business. 
The  consent  of  abutting  property 
owners  is  required  only  where  a 
taxicab  driver  seeks  to  establish  a 
public  stand  for  soliciting  business. 
A  case  in  point  is  McFall  v.  St. 
Louis,  232  Mo.  716,  33  L.R.A.(N.S.) 
471, 135  S.  W.  51,  in  which  substan- 
tially all  the  contentions  raised  here 
are  determined  adversely  to  the  pe- 
titioner. It  was  there  held  that  a 
municipal  ordinance  is  not  invalid, 
as  unconstitutionally  granting  spe- 
cial privileges,  which  allows  the 
municipality  to  grant  special  per- 
mission to  licensed  taxi  drivers,  who 
can  procure  the  consent  of  the  abut- 
ting property  owners,  to  stand  their 
vehicles  in  the  street  in  front  of 
such  property,  when  the  same  privi- 
lege is  not  granted  to  those  who  do 
not  obtain  such  consent.  See  also 
Landberg  v.  Chicago,  237  111.  112, 
21  L.R.A.(N.S.)   830,  127  Am.  St. 


Rep.  319,  86  N.  E.  638 ;  New  York  v. 
Reesing,  77  App.  Div.  417,  79  N.  Y. 
Supp.  331. 

The  remaining  question  for  con- 
sideration is  the  validity  of  the  ordi- 
nance as  affecting  the  rights  of  the 
abutting  owner  of  railroad  property. 
The  conceded  facts  are  that  under 
the  authority  of  the  ordinance 
certain  railroad  companies  have 
Sn^anted  to  a  competitor  of  the  peti- 
tioner the  exclusive  privilege  of 
standing  his  taxicabs  and  to  solicit 
business  upon  the  railroad  propertjr 
and  in  the  stations  and  on  the  sta- 
tion platforms.  Exclusive  fran- 
chises granted  by  a  city  are  not  al- 
ways mUawful,  although  creating 
legal  monopolies.  O'Neal  v.  Harri- 
son, 96  Kan.  339,  L.R.A.1915F,  1069, 
150  Pac.  551;  Desser  v.  Wichita,  96 
Kan.  820,  L.R.A.1916D,  246,  163 
Pac.  1194.  In  the  O'Neal  Case  it 
was  held :  "Under  a  statute  giving 
it  power  to  make  regulations  to  se- 
cure the  general  health,  to  prevent 
and  remove  nuisances,  and  to  com- 
pel and  regulate  the  removal  of 
garbage  and  filth  beyond  the  corpo- 
rate limits,  a  city  may  grant  an  ex- 
clusive right  to  tibie  highest  bidder  to 
remove  all  garbage,  tiie  term  being 
defined,  in  the  ordinance  authoriz- 
ing the  action,  to  mean  'all  rejected 
food,  offal.'  Re  Lowe,  54  Kan.  757, 
27  L.R.A.  545,  39  Pac.  710,  over- 
ruled." 

The  opinion,  however,  quoted 
with  approval  from  2  Dillon  on 
Mun.  Corp.  5th  ed.  §  678,  in  which 
the  reasons  for  upholding  the  grant- 
ing by  a  city  of  an  exclusive  right 
to  remove  garbage  and  refuse  mat- 
ter are  expressly  stated  to  be  that 
"garbage  matter  and  refuse  are  re- 
garded by  the  decisions  as  inherent- 
ly of  such  a  nature  as  to  be  either 
actual  or  potential  nuisances.  By 
reason  of  the  inherent  nature  of  the 
substance,  it  is  therefore  not  a  valid 
objection  to  an  ordinance  requiring 
disposal  in  a  specified  manner  that 
garbage  has  some  value  for  pur- 
poses of  disposal,  and  that  the  effect 
of  the  ordinance  is  to  deprive  the 
ov(Tier  or  householder  of  sudi 
value," — and  that  upon  these  con- 
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slderations  it  is  within  the  power 
of  tiie  city  to  grant  an  exclusive 
franchise. 

So  far  as  the  question  as  to  grant- 
ins:  a  monopoly  affects  the  present 
case,  it  turns  upon  whether  a  dis- 
tinction must  be  made  between  rail- 
road property  and  the  property  of 
<^er  abutting  owners;  and  upon 
this  question  there  is  an  irreconcila- 
ble conflict  in  the  decisions.  The 
averment  in  the  petition  that  for 
years  it  has  been  the  custom  and 
habit  of  persons  engaged  in  the  taxi- 
cab  business  to  stand  and  solicit 
business  at  these  railroad  stations, 
and  upon  portions  of  the  railway 
ground  used  by  the  public  for  that 
purpose,  can  hardly  be  said  to-  add 
anything  to  the  petitioner's  rights, 
because,  assuming  that  he  was  one 
of  those  formerly  favored  in  this 
respect,  he  was  a  mere  licensee,  lia- 
ble at  any  time  to  have  his  license 
revoked.  He  had  no  express  au- 
thority to  make  use  of  the  railroad 
stations  or  grounds  for  the  purpose 
of  soliciting  passengers  or  establish- 
ing a  hackstand.  Referring  to  the 
same  contention  in  a  similar  case, 
the  New  Hampshire  supreme  court, 
in  Bedding  v.  Gallagher,  72  N.  H. 
377,  64  L.R.A.  811,  57  Atl.  225, 
said:  "But  it  is  elementary  that  a, 
mere  license  to  enter  upon  land  is 
not  by  lapse  of  time  changed  into  an 
absolute  right  of  entry.  •  .  •  But 
all  such  licenses  are  in  their  nature 
revocable;  and  if  actually  revoked, 
and  due  notice  given  to  an  Individual 
or  class  of  individuals,  and  they  still 
persist  in  entering,  it  is  without  a 
license,  and  the  owner  has  a  right 
to  exclude  them."    Page  383. 

The  defendants  in  that  case,  who 
were  insisting  upon  the  right  to  en- 
ter upon  the  railroad  property  to 
solicit  t^e  business  of  carrying  the 
baggage  of  passengers,  were  com- 
mon carriers  themselves.  It  was 
bdd,  however,  that  the  railroad 
company  might  give  such  right  to 
one  individual  or  common  carrier 
and  exclude  others  from  its  grounds, 
if  the  reasonable  requirements  of 
passengers  were  fully  met,  and  in 
reference  to  the  railroad's  duty  to 
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its  passengers  in  this  respect  it  was 
said:  "Whether  the  sohciting 
agents  are  independent  local  truck- 
men, or  whether  they  are  men  spe- 
cially permitted  by  the  railroad  to 
perform  that  service  in  its  station, 
is  an  unimportant  detail  in  the  rea- 
sonable performance  of  the  public 
duty  to  f)assengers  of  providing  ade- 
quate facilities  for  the  transfer  of 
baggage"  (72  N.  H.  380),  and  that 
to  hold  the  contrary  "is  the  assertion 
of  a  principle  founded  upon  the 
radically  erroneous  assumption  that 
the  property  of  a  railroad  may  be 
used  by  others,  without  compensa- 
tion and  against  the  protest  of  the 
corporation,  for  the  prosecution  of 
their  private  business"  (72  N.  H. 
381). 

Among  the  cases  cited  by  the  pe- 
titioner in  his  brief  is  New  England 
Exp.  Co.  V.  Maine  C.  R.  Co.  57  Me. 
188,  2  Am.  Rep.  31,  holding  that  one 
common  carrier  was  legally  re- 
quired to  carry  another  common 
carrier  (an  express  company)  al- 
though such  other  carrier  desired  to 
conduct  an  independent  business  on 
the  property  of  the  first.  The  deci- 
sion was  overruled  by  the  Supreme 
Court  of  the  United  States  in  the 
Express  Cases,  117  U.  S.  1,  29  L.  ed. 
791,  6  Sup.  Ct.  Rep.  542,  628.  Not 
only  in  the  earlier  decisions,  but  in 
the  more  recent  ones,  the  courts  have 
divided  upon  the  question  whether  a 
railrosid  company  may  lawfully  per- 
mit a  hack  company  to  have  the  ex- 
clusive right  to  stand  and  solicit 
patronage  upon  the  railroad  com- 
pany's premises  and  exclude  all 
other  hackmen,  provided  adequate 
accommodations  are  furnished  to 
passengers  arriving  at  or  departing 
from  the  station.  One  line  of  deci- 
sions asserts  that  the  upholding  of 
such  an  exclusive  privilege  prevents 
competition  between  rival  carriers 
of  passengers,  creates  a  monopoly  in 
the  privileged  hackman  likely  to  re- 
sult in  inconvenience  and  loss  to 
persons  traveling  over  the  railroad 
or  those  having  freight  transported 
over  it,  and  in  effect  confers  upon 
the  railroad  company  the  control  of 
the  transportation  of  passengers  be- 
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J'bnd  its  own"  lihAS,  a  right  not' 
granted  by  its  charter  and  against 
the  interests  of  the  public.  These 
decisions  take  the  ground  that  the 
question  affects  not 'only  the  exclude 
ed  hackmen,  but  the  interests  of  the 
public,  and  that  the  railroad  com- 
pany cannot  arbitrarily,  for  its  own 
pleaisure  or  profit,  admit  to' its  plat- 
forms or  depdt  grounds  one  carrier 
of  passengers  or  merchandise  and 
at  the  same  time  exclude  all  others; 
The  leading  cases  supporting  this 
doctrine  are:  Lucas  v.  Herbert, 
148  Ind.  64,  37  L.R.A.  876,  47  N.  E. 
146;  Pennsylvania  Co.  v.  Chicago, 
181  III  289,  53  L.R.A.  228,  54  N. 
E.  825;  Kalamazoo  Hack  &  Bus  Co. 
V.  Sootsnia,  84  Mich.  194,  10  L.R.A. 
819,  22  Am.  St.  Rep.  693,  47  N. 
W,  667;  Montana  Union  R.  Co.  v, 
Langlols,  9  Mont.  419,  8  L.R.A.  753, 
18  Am.  St.  Rep.  745,  24  Pac.  209; 
Gmvens  v.  Rodgers,  101  Mo.  247, 
14  S.  W.  106;  Indianapolis  Union 
R.  Co.  V.  Dohn,  153  Ind.  10,  45 
L.R.A.  427,  74  Am.  St.  Rep.  274,  53 
N.  E.  937;  State  v.  Reed,  76  Miss. 
211,  43  L.R.A.  134,  71  Am.  St.  Rep. 
528,  24  So.  308,  11  Am.  Crim.  Rep. 
651;  McConnell  v.  Pedigo,  92  Ky. 
465,  18.  S.  W.  15;  Palmer  Transfer 
Co.  V.  Anderson,  131  Ky.  217,  19 
L.R.A.(N.S.)  756,  133  Am.  St.  Rep. 
237,  115  S.  W.  182.  The  Kentucky 
court,  in  reaffirming  its  decision  in 
the  Pedigo  Case,  92  Ky.  465,  18  S. 
W.  15,  held  that  "a  contract  by 
which  a  railroad  gave  a  transfer 
company  the  exclusive  use  of  a  part 
of  its  station  grounds  along  which 
there  was  a  gravel  walk,  and  which 
was  most  convenient  to  the  trains 
on  which  the  greater  number  of  pas- 
sengers arrived  and  departed,  so 
that  such  passengers  were  compelled 
to  walk  150  feet  past  the  transfer 
company's  cabs  before  reaching  a 
place  where  other  cabs  could  stand, 
gave  the  transfer  company  a  prac- 
tical monopoly  of  the  transfer  busi- 
ness, and  was  void."  Palmer  Trans- 
',  fer  Co.  V.  Anderson,  supra. 

Among  the  English  authorities 
supporting  the  same  doctrine  are 
Parkinson  v.  Great  Western  R.  Co. 
L.  R.  6  C.  P.  554,  40  L.  J.  C.  P.  N.  S. 


222,  24  L.  T.  N.  S.;  8§0,  l^' Week. 
Rep.  1063}  Re  Palme^^^  L.  R.  6  C.  P. 
194;  Marriott  v.  London  &  S.  W.  R. 
Co.  1  C.  B.  N.  S.  499,  140  Eng.  Re- 
print, 205,  26  L.  J.  C.  P.  N.  S.  164, 
3  Jur.  N.  S.  493,  5  Week.  Rep.  312. 
In  a  note  by  Mr.  Freeman  to  the 
Sootsma  Case,  supra,  in  22  Am.  St. 
Rep.  702,  the  author  asserts  that 
"notwithstanding  the  serious  con- 
flict existing  between  the  authori- 
ties upon  this  subject,  we  think  the 
better  reasoning  sustains  the  doc- 
trine approved  in  the  principal  case ; 
namely,  that  a  railway  compuiy  or 
other  common  carrier  may  exclude 
all  persons  froni  its  depot  or 
grounds  who  are  not  using  or  seek- 
ing to  use  its  means  of  carriage,  but 
it  cannot  grant  an  exclusive  right  or 
more  favorable  preference  to  one  iO''- 
dividual  or  company  engaged  in 
soliciting  patronage  from  its  pas- 
sengers, than  it  gives  to  another  in- 
dividual or  company  engaged  in  the 
same  line  of  business.  It  seems  to 
us  that  an  agreement  to  grant  such 
exclusive  privilege  to  any  one  per- 
son is  contrary  to  public  policy,  and 
the  spirit  of  our  laws,  especially  in 
the  face  of  a  statutory  or  constitu- 
tional provision  existing  in  nearly 
all  of  the  states,  prohibiting  dis- 
crimination in  charges  or  facilities 
for  transportation  between  carriers 
or  individuals,  or  in  favor  of  either." 
Page  699. 

In  reference  to  the  conflict  upon 
the  subject  in  the  decisions,  the  au- 
thor says:  "Still,  we  apprehend 
that  the  majority  of  them,  as  well  as 
the  better  reasoning,  are  in  support 
of  the  English  doctrine  above  an- 
nounced."   Page  699. 

All  the  cases  holding  this  doctrine 
recognize  that  the  railway  com- 
panies which  control  the  depot 
grounds  and  buildings  may  make 
needful  rules  for  their  regulation 
and  protect  passengers  and  others 
lawfully  on  tiieir  grounds  from  an- 
noyance. The  following  American 
cases  sustain  the  doctrine  that  a 
common  carrier  may  grant  an  ex- 
clusive privilege  to  one  and  exclude 
all  others  who  desire  to  go  upon  his 
premises  for  the  sole  purpose  of 
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'toUtitinsr  customers'  or  ;  busineiss': 
0\&  Cblony  R.  Co.  v.  Tripp,  147 
Mass.  35,  9  Am.  St.  Rep.  661,  17  N. 
£:  gdi  (the  chief  justice  and  two 
associate  justices  dissenting) ;  Bos- 
ion  &  A.  R.  Co.  V,  Brown,  177  Mass. 
«5,  52  L.R.A.  418,  68  N.  E.  189; 
Sates  :v;  Atlanta  Baggage  &  Cab  Co. 
107  Ga.  636,  46  L.R.A.  431.  34  S.  E. 
372;  Nw*r  York,  N.  H.  &  H.  R.  Co. 
V.  Bdrk,.23  R.  I.  218,  49  Atl.  965; 
Heddingv.  Gallagher,  72  N.  H.  377, 
€4  L.R.A.  811,  57  Atl.  225;  Norfolk 
&  W.  R.  Co.  V.  Old  Dominion  Bag- 
gage &  Transfer  Co.  99  Va.  Ill,  60 
L.R.A.  722,  37  S.  E.  784;  State  ex. 
rel.  Sheets  v.  Union  Depot  Co.  71 
Ohio  St.  379,  68  L.R.A.  792,  73  N. 
E.  633, 2  Ann.  Cas.  186 ;  New  York, 
N.  H.  &  H.  R.  Co.  V.  ScoviU,  71 
Conn.  136,  42  L.R.A.  157,  71  Am. 
St.  Rep.  159,  41  Atl.  246;  Fluker  v. 
^Georgia  R.  &  Bkg.  Co.  81  Ga.  461, 
2  L.R.A.>843,  12  Am.  St.  Rep.  828, 
8  S.  B;  529 ;  McFall  v.  St.  Louis,  232 
Mo.  716,  38  L.R.A.(N.S.)  471,  135 
S.  W.  51;  Oregon  Short  Line  R.  Co. 
V.  Davidson,  33  Utah,  370, 16  L.R.A. 
(N.S.)  777,  94  Pac.  10,  14  Ann. 
€as.  489;  Union  Depot  &  R.  Co.  v. 
Meekhig,  42  Colo.  89,  126  Am.  St. 
Rep.  145,  94  Pac.  16;  Depot  Car- 
riage &  Baggage  Co.  v.  Kansas  City 
Terminal. R.  Co.  (C.  C.)  190  Fed. 
212;  Skaggs  v.  Kansas  City  Ter- 
minal R.  Co.  (D.  C.)  233  Fed.  827. 

In  Donovan  v.  Pennsylvania  Co. 
199  U.  S.  279,  50  L.  ed.  192,  26  Sup. 
Ct  Rep.  91,  it  was  held  that  the 
arrangement  with  the  Parmalee 
Company  gave  it  ah  opportunity  to 
<»ntrol  to  a  great  extent  the  busi- 
ness of  carrying  passengers  from 
the  depot  to  other  railway  stations 
and  hotels,  or  private  houses.  It 
was  said:  "But  in  a  real,  sub- 
stantial, legal  sense,  that  arrange- 
ment cannot  be  regarded  as  a  mo- 
nopoly in  the  odious  sense  of  that 
w«)rd,  nor  does  it  involve  an  im- 
proper use  by  the  railroad  company 
of  its  property." 

The  reasoning  of  the  cases  up- 
holding exclusive  contracts  of  this 
character  is  well  stated  by  the  su- 
preme court  of  Utah  in  the  case  of 
■Oregon  Short  Line  R.  Co.  v.  David- 
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son,  33  Utah,  370,  16  L.R.A.(N.S;) 
777,  94  Pac.  10,  14  Ann.  Cas.  489. 
That  was  an  action  for  injunction. 
The  defendant  had  fenced  off  a  por- 
tion of  its  depot  grounds  for  the  suk- 
commodation  of  passengers  arriv- 
ing or  departing  on  the  trains,  and 
for  the  convenience  of  cabs  and 
5>ther  vehicles  engaged  in  transport- 
ing passengers  and  baggage  to  and 
from  its  trains.  It  permitted  all 
persons  to  enter  the  fenced-off  por- 
tion to  have  access  to  the  trains  if 
engaged  to  meet  incoming  passen- 
gers or  to  deliver  baggage,  but  re- 
quired them  to  leave  the  inclosure 
as  soon  as  they  had  received  such 
persons  or  baggage,  or  after  deliver- 
ing the  baggage  or  passengers  at  thie 
trains.  The  company  had  entered 
into  an  arrangement  with  a  reliable 
company  owning  suitable  carriages 
and  other  vehicles  for  the  transpor- 
tation of  passengers,  and  had  given 
it  the  exclusive  privilege  of  entrance 
into  the  inclosure.  In  the  opinion 
it  was  said :  "Appellants  argue  that 
they  obtain  the  right  from  the  fact 
that  the  respondent  may  not  dis- 
criminate as  between  applicants  in 
conferring  the  privilege,  and  that, 
if  it  grants  it  to  one,  then  it  has 
waived  the  right  to  exclude  M 
others,  and  must  admit  all."  Page 
377. 

It  was  said  that  the  mere  fact 
that  the  grantee  is  not  excluded, 
would  not  give  appellants  the  legal 
right  to  enter.  In  the  opinion  it 
was  said:  "Assuming  that  the  re- 
spondent'may  not  create  a  monop- 
oly in  this  regard,  and  for  that  rea- 
son the  exclusive  privilege  granted 
to  one  is  void  as  against  public  pol- 
icy, how  does  this  give  the  appel- 
lants the  right  to  enter  upon  the 
respondent's  premises  for  the  pur- 
pose of  soliciting  business?  Does 
the  granting  of  an  exclusive  privi- 
lege to  one,  which,  as  is  contended, 
is  illegal  and  void,  transform  what 
are  termed  mere  privileges  into  ab- 
solute rights?"    Page  378. 

It  was  further  said:  "If  appel- 
lants desire  to  be  carried  as  passen- 
gers or  intend  to  deliver  or  receive 
freight,  they  may  enter  upon  re- 
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spondent's  premises  as  a  matter  of 
right.  All  or  any  one  of  them  may 
also  do  this  in  behalf  of  another  who 
has  business  with  respondent;  but 
tibis  gives  them  no  legal  right  to 
require  the  respondent  to  devote 
any  of  its  property  to  their  use  for 
the  purpose  of  soliciting  business 
for  themselves."    Page  878. 

In  some  of  the  decisions  uphold- 
ing similar  exclusive  contracts  by 
railroad  companies,  it  has  been  as- 
serted that  the  numerical  weight  of 
authority  in  this  country  supports 
that  doctrine;  on  the  other  hand,  it 
has  been  as  often  asserted  in  de- 
cisions denying  the  right  of  a  rail- 
way company  to  make  such  a  con- 
tract, that  the  numerical  weight  of 
authority  upholds  that  contention. 
The  conflict  as  to.  this  matter  is  gen- 
erally supported  in  each  instance  by 
drawing  distinctions  between  the 
facts  involved  in  some  of  the  cases, 
and  eliminating  them  from  the 
count.  Without  attempting  to  de- 
termine upon  which  side  rests  the 
numerical  weight  of  authority,  we 
approve  the  reasoning  of  the  cases 
following  the  Supreme  Court  of  the 
United  States  in  the  Donovan  Case, 
and  hold  that  it  is  no  objection  to 
Mo^opoiT-  the  validity  of  the 

vran4  of  hmck  Ordinance  that  it 
pri^iie.e..  permits      abutting 

property  ovmers,  including  railroad 
companies,  to  make  such  exclusive 
contracts. 

In  the  Donovan  Case,  supra,  tiie 
Pennsylvania  Company  owned  a 
passenger  station  in  Chicago  and 
had  made  a  contract  with  the  Par- 
malee  Transfer  Company  under 
which  two  of  its  agents  were  per- 
mitted to  stand  within  the  depot 
building  to  solicit  the  custom  of 
passengers.  The  appellants  were 
hackmen,  and  insisted  on  the  right 
to  have  two  of  their  number  enter 
the  building  to  solicit  custom.  The 
main  question  was  the  right  of  the 
hackmen  to  solicit  business  within 
the  station  over  the  appellee's  pro- 
test. The  court  held  that  "its  prop- 
erty is  to  be  deemed,  in  every  legal 
sense,  private  property  as  between 
it,  and  those  of  the  general  public 


who  have  no  occasion  to  use  it  t<fr 
purposes  of  transportation."  Pa^e 
294. 

The   circuit  court  enjoined  the 
hackmen  from  congregating  on  the 
sidewalk  in  front  of,  adjacent  to,  or 
about  the  entrance  of  the  passenger 
station  and  there  soliciting  custom. 
Both  the  court  of  appeals  and  the 
United  States  Supreme  Court  held 
that  the  injunction  was  too  broad, 
and  that  only  "suck  congregating" 
on  the  sidewalk  could  be  restrained 
"as  would  interfere  with  the  ingress 
and  egress  of  passengers  and  em- 
ployees."    199  U.  S.  301,  50  L.  ed. 
192,  26  Sup.  Ct.  Rep.  97.    Justice 
Harlan,  who  wrote  the  opinion,  held 
that  "licensed  hackmen  and  cab- 
men, unless  forbidden  by  valid  local 
regulations,  may,  within  reasonable 
limits,    use   a   public    sidewalk    in 
prosecuting  their  calling,  provided 
such  use  is  not  materially  obstruc- 
tive in  its  nature ;  that  is,  of  such 
exclusive  character  as,  in  a  substan- 
tial sense,  to  prevent  others  from 
also  using  it  upon  equal  terms,  for 
legitimate     purposes.       Generally 
speaking,     public     sidewalks     and 
streets  are  for  use  by  all,  upon  equal 
terms,  for  any  purpose  consistent 
with  the  object  for  which  such  side- 
walks and  streets  are  established, 
subject,  of  course,  to  such  valid  reg- 
ulations as  may  be  preso-ibed  by  the 
constituted  authorities  for  tiie  pub- 
lic convenience ;  this  to  the  end  that, 
as  far  as  possible,  the  rights  of  all 
may  be  conserved  without  undue 
discrimination."    199  U.  S.  303. 

It  was  further  said:  "The  city 
has  no  power  or  authority  to  grant 
the  exclusive  use  of  its  streets  to 
any  private  person  or  for  any  pri- 
vate purposes,  but  must  hold  and 
control  the  possession  exclusively 
for  public  use,  for  purposes  of  travel 
and  the  like."    199  U.  S.  S02. 

In  the  present  case  the  ordinance 
forbids  the  use  of  the  streets  in 
front  of  railway  stations  as  cab 
stands,  without  the  consent  of  the 
abutting  owner,  and  permits  the 
owner  of  the  station  to  grant  an  ex- 
clusive permit  to  one  individual  to 
use  the  streets  for  that  purpose. 
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While  it  is  conceded  that  the  rail- 
road companies  concerned  in  the 
particular  contracts  in  question 
have  notified  the  city  that  they 
would  grant  no  permit  for  the  use  of 
the  street  in  front  of  their  stations 
as  a  hadE  stand,  the  validity  of  the 
ordinance  in  this  respect  is  involved 
in  the  case ;  but  since,  in  our  opinion, 
Uiere  is  no  ground  for  a  distinction 
between  the  right  of  the  owner  of 
railroad  property  abutting  upon  a 
street  and  that  of  any  other  abut- 
ting property  owner,  it  follows  that 
the  ordinance  is  not  void  in  this  re- 
spect 

The  writ  will  therefore  be  denied. 

All  the  Justices  concur. 

Petition  for  rehearing  denied 
Jane  14, 1920. 
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HOTE. 


The  reported  case  (Maoeb  ▼.  To- 
PEKA,  ante,  840)  aptly  illustrates 
that  large  class  of  cases  which  sup- 
port the  general  rule  that  a  railroad 
company  may  grant  an  exclusive  right 
to  solicit  patronage  on  its  station 
grounds.  The  specific  question  of  the 
right  of  a  railroad  company  to  grant 
such  a  privilege  is  treated  in  sub- 
division I.  of  the  annotation  following 
Thompson's  Exp.  &  Storage  Co.  v. 
Mount,  post,  866,  which  collates  the 
authorities  passing  upon  the  right  of 
a  railroad  company  to  give  an  ex- 
clusive privilege  of  soliciting  patron- 
age at  railroad  stations  or  on  trains. 
The  reported  case  is  treated  in  L  b. 


THOMPSON'S  EXPRESS  &  STORAGE  COMPA^nT,  Respt., 

v. 
NORMAN  MOUNT  et  al.,  Appts. 

Ifew  Jeraeif  Court  of  Errors  and  Appeal*— June  14,  1920. 

(_  N.  J.  — ,  111  Atl.  178.) 

Monopoly  —  right  to  contract  for  exclusive  use  of  platform  for  baggage 
solicitation. 

1.  Statutory  authority  to  a  railroad  to  inclose  its  stations,  and  exclude 
from  the  inclosures  all  persons  except  travelers,  empowers  it  to  contract 
to  give  exclusive  rights  to  one  wishing  to  solicit  patronage  for  baggage 
and  passenger  transfer  service  within  the  inclosure. 

[See  note  on  this  question  beginning  on  page  856.] 

—effect  of  Public  Utility  Act.  their  granting  exclusive  privileges  for 

2.  The  provision  of  the  Public  Util-  soliciting  bus  and  baggage  service  on 
ity  Act  forbidding  discrimination  by     their  platforms. 

common    carriers    does    not   prevent         [See  19  R.  G.  L.  20,  179.] 

(Williams,  Taylor,  and  Gardner,  JJ.,  dissent.)  4 


Appeal  by  defendants  from  a  decree  of  the  Court  of  Chancery  (Walker,. 
Ch.,  and  Foster,  V.  Ch.)  in  favor  of  plaintiff  in  a  suit  brought  to  enjoin 
interference  by  defendants  with  plaintiff's  exclusive  rights  under  an 
agreement  with  a  railroad  company.    Affirmed. 


Statement  by  Swayze,  J,: 
The  Central  Railroad  Company 
of  New  Jersey  made  a  written  agree- 
ment witii  the  complainant,  giving 
it  the  privilege  of  soliciting  on  the 
platform  of  the  Lakewood  station 


orders  for  baggage  delivery,  hack, 
taxicab,  and  omnibus  service,  from 
arriving  passengers,  and  also  tiie 
privilege  of  soliciting  on  west-bound 
trains  orders  for  like  service  to  and 
from    Lakewood    station.      Thes& 
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privileges  were  to  be  exclusive  to  " 
such  extent  as  the  railroad  company 
might  lawfully  so  accord. 

The  d^feiid&nts  solicited  like 
orders  Upon  tiie  station  i51atform. 
The  present  bill  was  filed  to  enjoin 
'this  interference  with  complainant's 
exclusive  rights  under  the  agree- 
'ment  with  the  railroad.  The  injunc- 
tion was^ranted,  and  the  defendants 
appealed. 

Mr.  Charles  E.  Cook,  for  appellants : 

The  lease  in  question  violates  the 
Public  Utility  Laws. 

Pennsylvania  R.  Co.  v.  Public  Utility 
Conu^.  83  N.  J.  L.  67,  83  Atl.  946;  Mes- 
senger v.  Pennsylvania  R.  Co.  37  N. 
J.  L.  581,  18  Am.  Rep.  754. 

A  railroad  company  cannot  grant  to 
one  person,  a  common  carrier,  to  the 
exclusion  of  all  other  persons  engaged 
in  a  like  business,  the  right  to  come 
upon  its  depot  grounds  with  his  ve- 
hicles for  the  purpose  of  receiving 
freight  or  passengers. 

McConn«ll  V.  Pedigo,  92  Ky.  465.  18 
S.  W.  15;  Cravens  V.  Rodgers,  101  Mo. 
247,  14  S.  W.  106;  Kalamazoo  Hack  & 
Bus  Co.  V.  Sootsma,  84  Mich.  194,  10 
L.R.A.  819,  22  Am.  St  Rep.  693,  47  N. 
W.  667 ;  Montana  Union  R.  Co.  v.  Lang- 
lois,  9  Mont.  419,  8  L.R.A.  753, 18  Am. 
St.  Rep.  745,  24  Pac.  209;  Indianapolis' 
Union  R.  Co.  v.  Dohn,  153  Ind.  10,  45 
L.R.A.  427,  74  Am.  St.  Rep.  274,  53  N. 
E.  937,  16  L.R.A.(N.S.)  748,  note; 
State  V.  Reed,  76  Miss.  211,  43  L.R.A. 
134,  71  Am.  St.  Rep.  528,  24  So.  308,  11 
Am.  Crim.  Rep.  651 ;  Re  Palmer,  L.  R. 
6  C.  P.  194;  Marriott  v.  London  &  S. 
W.  R.  Co.  1  C.  B.  N.  S.  499,  140  Eng. 
Reprint,  205,  26  L.  J,  C.  P.  N.  S.  154, 
3  Jur.  N.  S.  493,  5  Week.  Rep.  312; 
Pennsylvania  Co.  v.  Chicago,  181  111. 
289,  53  L.R.A.  223,  54  N.  E.  825;  Mark- 
ham  V.  Brown,  8  N.  H.  523,  31  Am. 
Dec.  209;  Colorado  Springs  v.  Smith, 
19  Colo.  554,  36  Pac.  540;  Lindsay  v. 
Annllton,  104  Ala.  257,  27  L.R.A.  436, 
63  Am.  St.  Rep.  44,  16  So.  646;  1  Fet- 
ter, Carr.  Pass.  T  246;  Lewis  v.  Wea- 
therford,  M.  W.  &  N.  W.  R.  Co.  36  Tex. 
Civ.  App.  48,  81  S.  W.  Ill;  Kates  v. 
Atlanta  Baggage  &  Cab  Co.  107  Ga. 
636,  46  L.R.A.  431,  34  S.  E.  372;  God- 
bout  V.  St.  Paul  Union  Depot  Co.  79 
Minn.  188,  47  L.R.A.  532,  81  N.  W. 
835. 

Mr.  Wilfred  H.  Jayne,  Jr.,  for  re- 
spondent: 

A  railroad  company  may  grant  an 
exclusive  license  and  privilege  to  one 


.  person,  or  to  one  company,  >  to.;.8oIieit 
custom  for  the  transportation  of  pas- 
sengers and  baggage  at  its  station  and 
upon  its  station  grounds,  and  exclude 
all  others  from  like  privilege.  . 

Donovan  t.  Pennsylvania  Co.  199  U. 
S.  279,  50  L.  ed.  192,  26  Sup.  Ct.  Rep. 
91;  Old  Colony  R.  Co.  v.  Tripp,  147 
Mass.  35,  9  Am.  St.  Rep.  661,  17  N.  E. 
89;  Hewing  v.  Gallagher,  72  N.  H. 
377,  57  Atl.  225;  Express  Cases,  117 
U.  S.  1,  29  L.  ed.  791,  6  Sup.  Ct.  Rep. 
642,  628;  Chicago,  St.  L.  &  N.  0.  R.  Co. 
V.  Pullman  Southern  Car  Co.  139  U.  S. 
79,  85  L.  ed.  97,  11  Sup.  Ct.  Rep.  490; 
Skagga  V.  Kansas  City  Terminal  R.  Co. 
233  Fed.  827;  Godbout  v.  St.  Paul  Un- 
ion Depot  Co.  79  Minn.  188,  47  L.R.A 
B32,  81  N.  W.  885;  New  Yorit,  N.  H. 
&  H.  R.  Co.  V.  Scovill,  71  Conn.  136,  42 
L.R.A.  157,  71  Am.  St.  Rep.  159,  41 
Atl.  246;  Kates  v.  Atlanta  Baggage  & 
Cab  Co.  107  Ga.  636,  46  LJl.A.  431,  34 
S.  E.  372;  Snyder  v.  Union  Depot  Co. 
19  Ohio  C.  C.  368;  State  ex  rel.  Sheets 
V.  Union  Depot  Co.  71  Ohio  St  379, 
68  L.R.A.  792,  73  N.  E.  633,  2  Ann.  Cas. 
186;  Depot  Carriage  &  Baggage  Co.  v. 
Kansas  City  T.  R.  Co.  190  Fed.  212; 
Barney  v.  Oyster  Bay  &  H.  S.  B.  Co.  67 
N.  Y.  301,  23  Am.  Rep.  116;  Boston  & 
A.  R.  Co.  V.  Brown,  177  Mass.  65,  52 
L.R.A.  418,  58  N.  E.  189;  Boston  &  M. 
R.  Co.  V.  Sullivan,  177  Mass.  230,  88 
Am.  St.  Rep.  275,  68  N.  E.  689;  Bluker 
V.  Georgia  R.  &  Bkg.  Co.  81  Ga.  461,  2 
L.RJ^.  843,  12  Am.  St  Rep.  328.  8  S.  E. 
529;  New  York,  N,  H.  &  H.  R.  Co.  v. 
Bork.  23  R.  I.  218,  49  Atl.  965; 
Harris  v.  Stevens,  81  Vt  79,  73 
Am.  Dec.  337;  Norfolk  &  W.  R.  Co. 
V.  Old  Dominion  Baggage  Transfer 
Co.  99  Va.  Ill,  50  L.R.A.  722, 
W.  R.  Co.  V.  Old  Dominion  Baggage 
Transfer  Co.  99  Va.  Ill,  50  L.R.A.  722, 
87  S.  E.  784;  Baker  Whitely  Coal  Co. 
V.  Baltimore  &  0.  R.  Co.  176  Fed.  632; 
Union  Depot  &  R.  Co.  v.  Meeking,  42 
Colo.  89,  126  Am.  St.  Rep.  145,  94  Pac. 
16;  The  D.  R.  Martin,  11  Blatchf.  233, 
Fed.  Cas.  No.  1,030;  Thompson's  Exp. 
&  Storage  Co.  v.  Whitemore,  88  N.  J. 
Eq.  535,  102  Atl:  692. 

The  legality  ofthe  contract  is  sup- 
ported by  the  clear  weight  of  author- 
ity. 

Snyder  v.  Union  Depot  Co.  19  Ohio 
C.  C.  368;  Donovan  v.  Pennsylvania 
Co.  199  U.  S.  279,  50  L.  ed.  192,  26  Sup. 
Ct  Rep.  91;  Hedding  v.  Gallagher,  72 
N.  H.  377,  67  Atl.  233;  State  ex  rel. 
Sheets  v.  Union  Depot  Co.  71  Ohio  St 
379,  68  L.R.A.  792,  73  N.  E.  636, 2  Aniu 
Cas.  186. 
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Defendants  have  no  prescriptive 
right  to  solicit  upon  the  station  plat- 
form. 

Hedding  v.  Gallagher,  72  N.  H.  377, 
57  Atl.  228;  Com.  v.  Power,  7  Met. 
596,  41  Am.  Dec.  465;  Harris  v.  Stev- 
€ns,  31  Vt.  79,  73  Am.  Dec.  337. 

The  contract  is  not  in  violation  of 
any  statute. 

Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
35.  9  Am.  St.  Rep.  661,  17  N.  E.  89; 
Baggage  &  Omnibus  Transfer  Co.  v. 
Portland,  84  Or.  343,  L.R.A.1917F, 
1080, 164  Pac.  570;  New  York  C.  &  H. 
E.  R.  Co.  v.  Flynn,  74  Hun,  124,  26 
N.  Y.  Supp.  859 ;  Brown  v.  New  York 
C.  &  H.  R.  R.  Co.  75  Hin,  355,  27  N.'Y. 
Supp.  69;  New  York  C.  &  H.  R.  R.  Co. 
V.  Sheeley,  57  N.  Y.  S.  R.  766,  27  N.  Y. 
Supp.  185;  Norfolk  &  W.  R.  Co.  v.  Old 
Dominion  Baggage  Transfer  Co.  99  Va. 
Ill,  50  L.R.A.  722,  37  S.  B.  784;  Louis- 
7ille  &  N.  R.  Co.  v.  West  Coast  Naval 
Stores  Co.  198  U.  S.  483,  49  L.  ed.  1135, 
25  Sup.  Ct.  Rep.  745. 

The  court  has  jurisdiction  to  enjoin 
the  defendants. 

Thompson's  Exp.  &  Storage  Co.  v. 
"Whitmore,  88  N.  J.  Eq.  535,  102  Atl. 
«92;  Western  U.  Teleg.  Co.  v.  Rogers, 

42  N.  J.  Eq.  311,  11  Atl.  13;  Boston  & 
M.  R.  Co.  v.  Sullivan,  177  Mass.  232, 

43  Am.  St.  Rep.  275,  58  N.  E.  689;  1 
High,  Inj.  §  12;  3  Pom.  Eq.  Jur.  § 
1357;  1  Beach,  Inj.  §  263;  1  Spelling, 
Inj.  §  342. 

Swayze,  J.,  delivered  the  opinion 
■of  the  court: 

The  general  question  raised  is  not 
new.  The  great  weight  of  author- 
ity sustains  tiie  complainants.  It 
is  enough  to  cite  Barney  v.  Oyster 
Bay  &  H.  S.  B.  Co.  67  N.  Y.  301, 
23  Am.  Rep.  115;  Old  Colony  R. 
Co.  V.  Tripp,  147  Mass.  35,  9  Am. 
St  Rep.  661,  17  N.  E.  89;  New 
York,  N.  H.  &  H.  R.  Co.  v.  Scovill, 
71  Conn.  136,  42  L.R.A.  157,  71  Am. 
St  Rep.  159,  41  Atl.  246;  Dono- 
van V.  Pennsylvania  Co.  199  U.  S. 
279,  50  L.  ed.  192,  26  Sup.  Ct.  Rep. 
91.  It  would  serve  no  useful  pur- 
pose to  repeat  the  reasons  so  well 
stated  in  those  cases.  All  that  is  re- 
quired of  us  is  to  pass  upon  the  effect 
of  our  own  statutes. 

1.  The  first  act  to  require  consid- 
eration is  the  Railroad  Act  of  1903, 
§  22  (Comp.  Stat.  p.  4230),  which 
enacts  that  any  railroad  company 
15  A.L.R.— 23. 


STORAGE  CO.  v.  MOUNT.  SSe 

tit  Atl.  ns.) 

may  erect  a  fence  or  other  inclosure 
around  its  stations  so  as  to  pre- 
vent any  persons  other  than  pas- 
sengers from  coming  near  its  trains, 
and  may  exclude  from  such  inclo- 
sures  all  persons  except  travelers. 
The  act  is,  in  substance,  the  same 
as  the  Act  of  1839  (Pamph.  Laws 
p.  170;  Rev.  Stat  p.  594),  and  ante- 
dates by  ten  years  the  charter  of 
the  Central  Railroad.  That  rail- 
road has,  therefore,  always  had  the 
right  to  exclude  from  its  stations 
all  x)ersons  except  travelers  and  the 
agents  of  the  company.  The  impor- 
tance of  the  enactment  to  the  pres- 
ent purpose  is  that  it  demonstrates, 
if  demonstration  were  needed,  that 
the  legislature  could  not  have  meant 
to  require  railroads  to  transport 
passengers  beyond  their  own  sta- 
tions, for  such  transportation  would 
require  the  entrance  of  others — 
hackmen  and  the  like — ^to  the  sta- 
tion grounds.  As  the  railroad  busi- 
ness developed,  and  towns  increased 
in  size,  a  demand  arose  for  cab  and 
omnibus  service.  This  was  a  kind 
of  public  service  which  the  rail- 
roads might  well  provide  for  the 
better  accommodation  of  the  travd- 
ing  public.  Even  if  they  were  with- 
out authority  to  do  so  under  their 
charters,  the  case  would  come  with- 
in the  ruling  of  the  United  States 
Supreme  Court  in  Jacksonville,  M. 
P.  R.  &  Nav.  Co.  V.  Hooper,  160  U. 
S.  514,  at  page  523,  40  L.  ed.  515, 
523, 16  Sup,  Ct.  Rep.  379,  388.  The 
court  said:  "Although  the  contract 
power  by  a  railroad  company  as  is 
to  be  deemed  restricted  to  the  gen- 
eral purposes  for  which  they  are 
designed,  yet  there  are  many  trans- 
actions which  are  incidental  or 
auxiliary  to  its  main  business,  or 
which  may  become  useful  in  the 
care  and  management  of  the  proper- 
ty which  it  is  authorized  to  hold,  and 
in  the  safety  and  comfort  of  the  pas- 
sengers whom  it  is  its  duty  to  trans- 
port. Courts  may  be  pemiitted, 
where  there  is  no  legislative  prohi- 
bition shown,  to  put  a  favorable 
construction  upon  such  exercise  of 
power  by  a  railroad  company  as  is 
suitable  to  promote  the  success  of 
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the  company,  within  its  chartered 
powers,  and  to  contribute  to  the 
comfort  of  those  who  travel  there- 
on. 

It  was  held  in  that  case  that  the 
railroad  company  might,  under  the 
Florida  statute,  even  lease  a  sum- 
mer hotel.  The  principle  was  ap- 
proved by  the  same  court  in  Union 
P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  163  U.  S.  564,  592,  41  L.  ed. 
265,  275,  16  Sup.  Ct.  Rep.  1173,  and 
applied  to  an  agreement  by  one 
railroad  with  another  for  the  right 
and  privilege  to  move  and  operate 
its  trains  over  the  tracks  of  the 
latter.  We  do  not  question  the 
right  of  the  Central  Railroad 
Company  to  operate  hacks  and 
omnibuses  in  connection  with  its 
train  service  for  the  convenience 
of  its  passengers,  and  if  it  had 
undertaken  to  do  so,  perhaps  a  dif- 
ferent question  would  now  be  pre- 
sented. It  has  not  done  so,  but  has 
merely  contracted  that  no  one  but 
the  complainant  shall  have  access 
to  its  station  and  platform  for  the 
purpose  of  conducting  business 
which  the  railroad  itself  has  not 
undertaken.  The  question  we  have 
to  decide  is  not,  as  counsel  urges, 
whether  the  railroad,  in  the  per- 
formance of  a  public  duty,  can  dis- 
criminate between  the  complainant 
and  other  hackmen,  but  whether  the 
railroad  company  can  give  the  com- 
plainant an  exclusive  right  in  a  case 
where  neither  the  complainant  nor 
any  of  the  defendants  have  any 
right  whatever,  or,  in  other  words, 
whether  the  railroad  may  select  its 
own  company  in  a  case  where  it  is 
under  no  public  duty  to  serve  all 
who  come,  and  has  express  statutory 
authority  to  exclude 
H«hr«o  Contract  all  cxcept  travcl- 
I.7e«rpJ:'«?Sr«  era.  Reason  clearly 
for  bawKase  answers  m  favor  of 
Koiidtation.         ^jjg  exclusion.    The 

authorities  above  cited  justify  the 
exclusion  on  the  ground  that,  even 
where  'the  public  duty  exists,  the 
right  of  the  railroad  company  to 
make  reasonable  regulations  in- 
volves the  right  to  protect  itself  and 
its  passengers  from  the  turmoil  and 


danger  involved  in  a  competition 
between  the  hackmen  on  the  plat- 
form of  a  railroad  station,  and^the 
consequent  liability  of  the  railroad 
company  to  respond  in  damages  to 
a  passenger  in  case  of  injury.    Ex- 
ton  V.  Central  R.  Co.  62  N.  J.  L.  7, 
56    L.R.A.    508,    42    Atl.    486,    5 
Am.    Neg.   Rep.   675,   affirmed    in 
63   N.  J.  L.   356,  56  L.R.A.   512, 
46  Atl.   1099.    We  are  not  deal- 
ing with  visions  of  irassible  dan- 
gers, but  with  dangers  that  have 
actually  occurred,  and  led  to  the 
regulations  for  protection  of  pas- 
sengers reviewed  in  the  cases  cited. 
No  case  has  arisen  of  complaint  by 
passenger  or  traveler  of  such  regru- 
lations.      The    defendants    set    up 
rights  that  do  not  exist.    Their  real 
complaint  is  not  that  they  have  been 
denied  rights,  but  that  a  privilege 
which  the  railroad  was  free  to  re- 
fuse to  all  has  been  granted  to  the 
complainant.   The  railroad  may  well 
say,  like  the  householder  in  the  par- 
able to  the  servant  who  demanded 
more  wages  than  his  contract  called 
for,    because    other    servants    had 
made  a  better  bargain:    "Friend,  I 
do  thee  no  wrong.    Is  it  not  lawful 
for  me  to  do  what  I  will  with  my 
own?" 

A  different  case  might  arise  if  the 
railroad  were  under  a  legal  duty  to 
allow  hackmen  to  do  business  and  ply 
their  calling  on  railroad  property. 
This  view  has  not  only  reason  on  its 
side,  but  also  the  authority  of  the 
highest  tribunal  which  can  pass 
upon  the  question  of  the  equal  pro- 
tection of  the  laws.  In  the  Express 
Cases,  117  U.  S.  1,  29  L.  ed.  791, 
6  Sup.  Ct.  Rep.  542,  628,  the  United 
States  Supreme  Court  held  that  rail- 
road companies  are  not  required  by 
usage  or  by  the  common  law  to 
transport  the  traffic  of  independent 
express  companies  over  their  lines, 
in  the  manner  in  which  such  traffic 
is  usually  carried  and  handled,  and 
need  not,  in  the  absence  of  a  statute, 
furnish  to  all  independent  express 
companies  equal  facilities  for  doing 
an  express  business  upon  their  pas- 
senger trains.  The  result  was  that 
the  right  of  an  express  company  to 
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Bie  necessary  transportation  rested 
upon  contract,  and  was  exclusive  of 
companies  having  no  contract.  The 
reasons  are  well  stated  by  Chief 
Justice  Waite  on  pages  23-25  of  117 
tJ.  S.  A  similar  question  arose  in 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Pullman  Southern  Car  Co.  139  U.  S. 
79,  35  L.  ed.  97,  11  Sup.  Ct.  Rep. 
490.  The  case  is  even  stronger  than 
the  Express  Cases,  since  the  court 
held  that  the  railroad  company  was 
under  a  duty,  arising  from  the  pub- 
lic nature  of  its  employment,  to  fur- 
nish for  the  use  of  passengers  on  its 
lines  such  accommodations  as  were 
reasonably  required  by  the  exist- 
ing conditions  of  passenger  traffic, 
including  sleeping  and  parlor  cars. 
This  duty,  however,  did  not  forbid 
the  railroad  company  from  employ- 
ing the  Pullman  Company  to  supply 
drawing-room  and  sleeping  cars, 
and  from  giving  that  company  an 
exclusive  right  to  furnish  cars  for 
that  purpose.  Under  that  ruling  the 
grant  of  an  exclusive  right  to  the 
present  complainants  might  be  jus- 
tified by  the  railroad  company  as- 
suming to  render  cab  and  like 
services,  and  employing  the  com- 
plainants as  its  agent.  It  stands, 
however,  upon  the  ground  that  the 
service  is  outside  of  its  public 
duty  until  voluntarily  assumed.  Of 
course,  if  the  railroad  company  is 
under  no  legal  compulsion,  it  may, 
if  it  voluntarily  permits  hackmen 
to  solicit  business  on  its  station 
grounds,  do  so  to  the  extent  it 
chooses  and  no  more.  In  Santa  Fe 
P.  &  P.  R.  Co.  v.  Grant  Bros.  Constr. 
Co.  228  U.  S.  177,  57  L.  ed.  787,  33 
Sup.  Ct.  Rep.  474,  the  construction 
company  recovered  judgment  for 
the  value  of  property  destroyed  by 
a  fire  said  to  be  due  to  negli- 
gence of  the  railroad  company.  By 
the  existing  contract  between  the 
Kuhx)ad  company  and  the  construc- 
tion company,  all  risk  of  loss  was  to 
be  borne  by  tiie  latter.  To  this  it  was 
answered  by  the  plaintiff  that  it  is 
the  established  doctrine  that  com- 
mon carriers  cannot  secure  immu- 
nity from  liability  for  thoir  negli- 
Sence  by  any  sort  of  stipulation. 


STORAGE  CO.  v.  MOUNT.  855 

ill  Ati.  na.) 

To  this  the  court  said :  "Manifest- 
ly, this  rule  has  no  application  when 
a  railroad  company  is  acting  outside 
the  performance  of  its  duty  as  a 
common  carrier.  In  such  case,  it 
is  dealing  with  matters  involving 
ordinaiy  considerations  of  the  con- 
tractual relation;  those  who  choose 
to  enter  into  engagements  with  it 
are  not  at  a  disadvantage;  and  its 
stipulations,  even  against  liability 
for  its  own  neglect,  are  not  repug- 
nant to  the  requirements  of  its  pub- 
lic service.  The  rule  extends  no 
further  than  the  reason  for  it.  It 
is  apparent  that  there  may  be  spe- 
cial engagements  which  are  not  em- 
braced within  its  duty  as  a  common 
carrier,  although  their  performance 
may  incidentally  involve  the  actual 
transportation  of  persons  and 
things,  whose  carriage  in  other 
circumstances  might  be  within  its 
public  obligation." 

The  same  result  was  reached  by 
this  court  in  Dodd  v.  Central  R.  Co. 
82  N.  J.  L.  524,  83  Atl.  1118,  af- 
firmed on  the  opinion  of  our  su- 
preme court  in  80  N.  J.  L.  56, 76  Atl. 
544.  The  same  view  was  reaffirmed 
by  the  United  States  Supreme  Court 
in  Robinson  V.  Baltimore  &0.R.  Co. 
237  U.  S.  84,  59  L.  ed.  849,  35  Sup. 
Ct.  Rep.  491.  The  rule  is  applicable 
in  the  present  case,  and  precludes 
the  defendants  from  claiming  that 
the  railroad  furnish  them  with  facil- 
ities which  it  is  not  required  to 
furnish  anyone. 

2.  What  we  have  already  said 
probably  suffices  to  dispose  of  the 
argument  that  the  making  of  an  ex- 
clusive contract  with  the  complain- 
ant is  unjustly  discriminatory,  with- 
in the  prohibition  of  §  18  of  the 
Public  Utilities  Act,  Supp.  Comp. 
Stat.  p.  1280,  pi.  17.  The  act  can 
only  refer  to  what  the  public  utility 
is  under  a  legal  obligation  to  do,  and 
cannot  refer  to  what  it  is  under  no 
legal  obligation  to  do.  Much  less 
can  it  operate  to  impose  upon  the 
railroad  company  _,„«!  <,t 
an  obligation  to  ^^ne  utiutr 
throw  open  its  sta-  *** 
tion  and  grounds,  which  it  is  ex- 
pressly authorized  \ty  the  Railroad 
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Act  to  close  tc  all  but  passengers. 
No  right  of  a  passenger  is  here  in- 
fringed, since  it  is  entirely  open  to 
passengers  to  employ  any  cabmen 
they  wish.  The  injunction  only  pro- 
hibits soliciting  on  the  station  plat- 
form. The  prohibition  of  the  Public 
Utilities  Act  is  directed  against  un- 
just discrimination.  It  is  well 
settled  that  provisions  of  that  kind 
are  not  infringed  where  the  railroad 
has  undertaken  to  render  services, 
if  in  fact  it  need  not  render  them. 
Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  263, 
36  L.  ed.  699,  4  Inters.  Com.  Rep. 
92,  12  Sup.  Ct.  Rep.  844;  Baltimore 


&  0.  S.  W.  R.  Co.  V.  Voigt,  176  U.  S. 
498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385.  For  example,  under  the  Inter- 
state Commerce  Act  (U.  S.  Comp. 
Stat.  §§  8563  et  seq.  4  Fed.  Stat 
Anno.  2d  ed.  p.  337),  it  is  not 
unjust  discrimination  to  deliver 
freight  free  in  one  town,  and  not 
in  another.  Interstate  Commerce 
Commission  v.  Detroit,  G.  H.  &  M. 
R.  Co.  167  U.  S.  633,  42  L.  ed.  306, 
17  Sup.  Ct.  Rep.  986. 

These  views  lead  to  an  affirmance 
of  the  decree.  The  complainant  is 
entitled  to  costs. 

Williams,  Taylor,  and  Gardner, 
JJ.,  dissent- 


ANNOTATION. 

Rifl^t  to  give  ezdanve  prhrilege  of  soUcfting  patronage  at  railroad  stations  or 

on  trains. 


I.  Soliciting  at  railroad  stations: 

a.  In  general,  366. 

b.  Majority  mle,  366. 
c  Minority  rule,    362. 

d.  Under  statute  or  ordinance,  363. 
IL  Soliciting  on  trains,  368. 

J,  SoUolUng  at  raUroad  ataUon*. 

a.  In  general. 

While  there  is  no  question  that  a 
common  carrier  may  not  lawfully 
exclude  from  its  station  grounds  a 
passenger's  own  carriage,  or  a 
carriage  hired  by  him,  and  it  is  well 
settled  that  all  hackmen  and  baggage 
expressmen  may  be  prohibited  from 
soliciting  patronage  on  station 
grounds,  there  is  a  decided  conflict  of 
opinion  upon  the  question  of  the  right 
of  a  railroad  company  to  grant  such 
a  right  to  a  favored  -solicitor  of 
patronage  to  the  exclusion  of  all 
others  of  like  vocation. 

However,  the  more  modern  and 
seemingly  the  better-reasoned  doc- 
trine, including  that  of  the  Supreme 
Court  of  the  United  States,  is  to  the 
effect  that,  in  the  absence  of  control- 
ling statute  to  the  contrary,  such  an 
exclusive  privilege  lawfully  may  be 
panted. 

For  cases  involving  the  effect  of 


statutes,  constitutional  provisions, 
and  municipal  ordinances,  see  infra, 
Ld. 

b.  Majority    rule. 

The  decided  weight  of  authority  is 
to  the  effect  that  a  railroad  company 
may,  so  long  as  it  thereby  affords  rea- 
sonable accommodation  to  the  public, 
grant  to  one  company  or  person  the 
exclusive  privilege  of  entering  its 
stations  and  depot  grounds  for  the 
purpose  of  soliciting  patronage  from 
passengers. 

United  States* — Donovan  v.  Pennsyl- 
vania Co.  (1906)  199  U.  S.  279,  50  L. 
ed.  192,  26  Sup.  Ct.  Rep.  91,  affirming 
(1903)  60  C.  C.  A.  168,  124  Fed.  1016 
(same  case  on  former  appeal  in 
(1903)  61  L.R.A.  140,  57  C.  C.  A.  362, 
120  Fed.  215) ;  Terminal  Taxicab  Co. 
V.  Kutz  (1916)  241  U.  S.  252,  60  L. 
ed.  984,  P.U.R.1916D,  972,  36  Sup.  Ct 
Rep.  683,  Ann.  Cas.  1916D,  765;  Depot 
Carriage  &  Baggage  Co.  v.  Kansas 
City  Terminal  R.  Co.  (1911)  190  Fed. 
212;  Skaggs  v.  Kansas  City  Terminal 
R.  Co.  (1916)  233  Fed.  827. 

Colorado. — Union  Depot  &  R.  Co.  v. 
Meeking  (1908)  42  Colo.  89,  126  Am. 
St.  Rep.  145,  94  Pac.  16. 

Connecticut — New  York,  N.  H.  &  H. 
R.  Co.  V.  Scovill  (1898)  71  Conn.  136, 
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42  LRJL  167,  71  Am.  St  Rep.  159,  41 
Atl.  246. 

Georgia. — Flnker  v.  Georgia  R.  & 
Bkg.  Co.  (1888)  81  Ga.  461,  2  L.R.A. 
843,  12  Am.  St  Rep.  828,  8  S.  E.  629; 
Kates  V.  Atlanta  Baggage  &  Cab  Co. 

(1899)  107  Ga.  636,  46  L.R.A.  431.  84 
S.  E.  872;  Atlanta  Terminal  Co.  v. 
American  Baggage  &  Transfer  Co. 
(1906)  125  Ga.  677,  64  S.  E.  711. 

Kansas. — Maoer  v.  Topeka  (report- 
ed herewith)  ante,  340;  Missouri  P. 
R.  (^.  V.  KOHLER  (reported  herewith 
ante,  833. 

Massadmsetts. — Old  Colony  R.  Co. 
V.  Tripp  (1888)  147  Mass.  36,  9  Am. 
St  Rep.  661,  17  N.  E.  89;  Com.  v. 
Carey  (1888)  147  Mass.  40,  note,  17 
N.  E.  97;  Boston  &  A.  R.  Go.  v.  Brown 

(1900)  177  Mass.  65,  52  L.R.A.  418,  68 
N.  E.  189;  Boston  &  M.  R.  Co.  v. 
Snllivan  (1900)  177  Mass.  230,  83  Am. 
St  Rep.  275.  68  N.  E.  689;  Re  Hayes 
(1916)  P.U.R.1917B,  923. 

Michigan. — Napman  ▼.  People 
(1869)  19  Mich.  352.  But  see  contra 
Kalamazoo  Hack  &,  Bus  Co.  v.  Sootsma 
(1890)  84  Mich.  194,  10  L.R.A  819, 
22  Am.  St  Rep.  693,  47  N.  W.  667.  with 
reference  to  which  the  court  in  Ding- 
man  V.  Duluth,  S.  S.  &  A.  R.  Co. 
(1911)  164  Mich.  828,  32  L.R.A.(N.S.) 
1181,  ISO  N.  W.  24,  said  that  while 
the  decision  was  "probably  not  in 
harmony  with  the  current  weight  of 
authority,"  it  was  unnecessary  then 
to  question  the  soundness  of  the 
principles  there  enunciated. 

Minnesota. — Godbout  v.  St  Paul 
Union  Depot  Co.  (1900)  79  Minn.  188, 
47  L.R.A.  632.  81  N.  W.  835. 

Missouri  —  United  Commercial 
Travelers  v.  Marshall  Bros.  Livery  Co. 
(1918)  P.U.R.1918B.  391.  But  see 
Cravens  v.  Rodgers  (1890)  101  Mo. 
247,  14  S.  W.  106,  which  apparently 
holds  to  the  contrary,  but  which  the 
public  service  commission  in  the 
United  Commercial  Travelers  Case 
Bays  has  been  discredited. 

New  Hampshire. — Hedding  ▼.  Gal- 
lagher (1903)  72  N.  H.  377,  64  L.R.A. 
811,  57  Atl.  225,  overruling  (1899)  69 
N.  H.  660,  76  Am.  St  Rep.  204,  46 
Atl.  96,  and  (1900)  70  N.  H.  631,  47 
Atl.  614. 

New  Jersey. — Thompson's   Exp.   & 


Storage  Co.  v.  Whitemore  (1917)  88  N. 
J.  Eq.  635,  102  Atl.  692;  THOMPSON'S 
Exp.  &  Storage  Co.  v.  Mount  (report- 
ed herewith)  ante,  851. 

New  York.— New  York  C.  &  H.  R.  R. 
Co.  V.  Flynn  (1898)  74  Hun,  124,  26 
N.  Y.  Supp.  859;  Brown  v.  ^ew  York 

C.  &  H.  R.  R.  Co.  (1894)  76  Hun,  355, 
27  N.  Y.  Supp.  69,  appeal  dismissed 
without  opinion  in  (1897)  151  N.  Y. 
674,  46  N.  E.  1145;  New  York  C,  &  H. 
R.  R.  Co.  V.  Warren  (1900)  31  Misc. 
571,  64  N.  Y.  Supp.  781;  New  York  C. 
&  H.  R,  R.  Co.  V.  Ryan  (1911)  71  Misc. 
241,  129  N.  Y.  Supp.  65. 

Ohio. — State  ex  rel.  Sheets  v.  Union 
Depot  Co.  (1905)  71  Ohio  St  379.  68 
L.R.A.  792,  78  N.  E.  633,  2  Ann.  Cas. 
186;  Snyder  v.  Union  Depot  &  Co. 
(1899)  19  Ohio  C.  C.  368,  10  Ohio  C. 

D.  645,  reversing  (1899)  7  Ohio  N.  P. 
64,  9  Ohio  S.  &  C.  P.  Dec.  68. 

Oregon. — ^Baggage  &  O.  Transfer 
Co.  v.  Portland  (1917)  84  Or.  343, 
L.R.A.1917P,  1080,  164  Pac.  670. 

Pennsylvania. — ^Philadelphia  &  R. 
R.  Ck^.  V.  Godfrey  (1903)  28  Pa.  Co.  Ct. 
326;  Lehigh  Valley  R.  Co.  v.  Graham 
(1916)  64  Pa.  Super.  Ct  437.  But  see 
Com.  v.  Grau  (1907)  16  Pa.  Dist  R. 
806,  wherein  Landis,  P.  J.,  expressed 
a  contrary  opinion. 

Rhode  Island.— See  Griswold  v. 
Webb  (1889)  16  R.  L  649,  7  L.R.A. 
802.  19  Atl.  143,  and  New  York,  N.  H. 
&  H.  R.  Co.  v.  Bork  (1901)  23  R.  I. 
218.  49  Atl.  966. 

Texas.^ — Clisbee  v.  Chicago,  R.  I.  & 
G.  R.  Co.  (1921)  —  Tex.  Civ.  App.  — , 
280  S.  W.  235.  See  Denton  v.  Texas  &, 
P.  R.  Co.  (1913)  —  Tex.  Civ.  App.  — , 
160  S.  W.  113. 

Utah.1 — Oregon  Short  Line  R.  Co.  v. 
Davidson  (1908)  33  Utah.  370.  16 
L.R.A.(N.S.)  777,  94  PaC.  10,  14  Ann. 
Cas.  489. 

Virginia. — Norfolk  &  W.  R.  Co.  v. 
Old  Dominion  Baggage  Transfer  Co. 
(1901)  99  Va.  Ill,  60  L.R.A.  722.  37 
S.  E.  784. 

West  Virginia.— Rose'  ▼.  Public 
Service  Commission  (1914)  76  W.  Va. 
1,  L.R.A.igi5B,  368,  83  S.  E.  86,  Ann. 
Cas.  1918A,  700. 

England^ — ^Barker  v.  Midland  R.  Co. 
(1856)  18  C.  B.  46,  139  Eng.  Reprint 
1281,  25  L.  J.  C.  P.  N.  S.  184;  Beadell 
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V.  Eastern  Counties  R.  Co.  (1857)  2 
C.  B.  N.  S.  509,  140  Eng.  Reprint,  515, 
26  L.  J.  G.  P.  N.  S.  250,  5  Week.  Rep. 
650,  distinguishing  Marriott  v.  London 
&  S.  W.  R.  Co.  (1857)  1  C.  B.  N.  S.  499, 
140  Eng.  Reprint.  206,  26  L.  J.  C.  P. 
N.  S.  154,  3  Jur.  N.  S.  493,  6  Week.  Rep. 
312;  Painter  v.  London,  B.  &  S.  C.  R. 
Co.  (1867)  2  C.  6.  N.  S.  702,  140  Eng. 
Reprint,  692;  Hole  v.  Digby  (1879)  27 
Week.  Rep.  884.  And  see  Pertli 
General  Station  Committee  v.  Ross 
[18971  A.  C.  479,  66  L.  J.  P.  C.  N.  S. 
81,  77  L.  T.  N.  S.  226. 

Canada. — Twin  City  Transfer  Co.  v. 
Canadian  P.  R.  Co.  (1913)  24  West  L. 
R.  208, 15  Can.  Ry.  Gas.  323, 11  D.  L.  R. 
744.  But  compare  Purcell  v.  Grand 
Trunk  P.  R.  Co.  (1911)  21  West.  L.  R. 
638,  13  Can.  Ry.  Gas.  194. 

In  fact,  it  has  been  said  that  the 
grant  of  such  a  right  does  not  con- 
stitute an  unlawful  discrimination, 
but  rather  tends  to  promote  the  com- 
fort and  convenience  of  passengers, 
as  well  as  the  efficient  conduct  of 
the  company's  business.  Thus,  in 
Donovan  v.  Pennsylvania  Co.  (1905) 
199  U.  S.  279,  60  L.  ed.  192,  26  Sup.  Ct. 
Rep.  91,  the  court  said:  "It  would 
seem  to  be  clear  that  the  Pennsylvania 
Company  had  the  right,  if  it  was  not 
its  legal  duty,  to  erect  and  maintain 
a  passenger  station  and  depot  build- 
ings in  Chicago,  for  the  accommoda- 
tion of  passengers  and  shippers,  as 
well  as  for  its  own  benefit;  and  that 
it  was  its  duty  to  manage  that  station 
so  as  to  subserve,  primarily,  the  con- 
venience, comfort,  and  safety  of 
passengers  and  the  wants  of  shippers. 
It  was,  therefore,  its  duty  to  see  to  it 
that  passengers  were  not  annoyed, 
disturbed,  or  obstructed  in  the  use 
either  of  its  station  house  or  of  the 
grounds  over  which  such  passengers, 
whether  arriving  or  departing,  would 
pass.  It  was  to  that  end— primarily, 
as  we  may  assume  from  the  record — 
that  the  Pennsylvania  Company  made 
an  arrangement  with  a  single  compa- 
ny to  supply  all  vehicles  necessary  for 
passengers.  We  cannot  say  that  that 
arrangement  was  either  unnecessary, 
unreasonable,  or  arbitrary;  on  the 
contrary,  it  is  easy  to  see  how,  in  a 
great  city,  and  in  a  constantly  crowd- 


ed railway  station,  such  an  arrange- 
ment might  promote  the  comfort  and 
convenience  of  passengers  arriving 
and  departing,  as  well  as  the  eflScient 
conduct  of  the  company's  business." 
This  decision  was  quoted  with  ap- 
proval and  followed  in  Mader  v.  To- 
PEKA   (reported  herewith)   ante,  340. 

So,  the  Missouri  Public  Service 
Commission,  in  United  Commercial 
Travelers  v.  Marshall  Bros.  Livery  Co. 
(1918;  Mo.)  P.U.R.1918E,  891,  has 
said:  "The  commission  is  drawn  to 
the  irresistible  conclusion  that  the 
terminal  company,  operating  its  busi- 
ness as  it  does  in  the  great  metropoli- 
tan city  of  St.  Louis,  to  properly  safe- 
guard the  interests  of  its  passenger 
patrons,  must  either  contract  its  car- 
riage, taxi,  and  baggage  business  to 
a  single  responsible  agency,  as  it  is 
now  doing,  oV,  as  an  alternative,  com- 
pletely forbid  entrance  of  any  and  all 
such  agencies  within  its  property.  To 
do  the  latter  means  that  the  traveling 
public  must  suffer  much  discomfort 
because  a  complaining  taxi  company 
is  at  the  present  time  unsuccessful  in 
competing  with  a  rival  company  for 
the  prize  of  a  purely  private  contract, 
while  if  the  single  responsible  agency 
system  is  continued  it  means  that  the 
terminal  company  can  control  by  con- 
tract the  present  highly  efficient 
manner  by  which  it  yearly  handles  its  ° 
throng  of  patrons;  that  these  patrons 
will  not  be  subjected  to  the  petty 
annoyances  of  a  pull-and-haul  process 
system,  necessarily  incident  where 
representatives  of  competing  transfer 
companies  come  in  contact  with  in- 
coming passengers;  and  that  un- 
attended females,  children,  and  those 
unsophisticated  in  the  wiles  and  de- 
vices of  a  great  city,  are  to  an  ap- 
preciable extent  duly  protected." 

And  in  Depot  Carriage  &  Baggage 
Ck>.  v.  Kansas  City  Terminal  R.  (}o. 
(1911)  190  Fed.  212,  where  a  union 
depot  company  was  held  to  have  the 
right  to  make  a  contract  with  a  single 
taxicab  company,  giving  the  latter  the 
exclusive  right  to  furnish  taxicabs  or 
carriages  for  transporting  passengers 
and  baggage,  and  the  right  to  main- 
tain a  booth  in  the  depot  and  solicit 
business  of  transferring  passengers 
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and  baggage,  and  another  taxlcab 
company  was  held  not  entitled  to  have 
an  equal  privilesre  under  a  similar 
contract,  the  court  said:  "It  is  a 
matter  of  general  knowledge  that  it  is 
exceedingly  annoying  to  have  a  multi- 
tude of  soliciting  agents  harassing 
passengers  for  transportation.  Many 
of  such  soliciting  agents  are  rough 
and  uncouth,  and  become  exceedingly 
offensive  in  their  solicitations.  Per- 
sons who  travel  but  little  are  so  be- 
wildered as  not  to  know  what  to  do. 
Excessive  charges  are  imposed  upon 
them,  and  they  are  subjected  to  many 
inconveniences,  and  sometimes  griev- 
ous annoyances,  and  often  insults  and 
greater  wrongs.  The  general  public 
has  the  right  to  be  free  from  all  these 
things." 

And  in  New  York,  N.  H.  &  H.  R.  Co. 
V.  Scovill  (1898)  71  C<mn-  136,  42 
LJIJL  157,  71  Am.  St.  Rep.  159,  41  Atl, 
246,  it  was  said  that,  in  regulating 
matters  affecting  the  comfort  and 
convenience  of  passengers,  "a  wide 
discretion  is  necessarily  intrusted  to 
the  managers  of  the  railroad.  They 
are  in  a  situation  which  should  make 
them  the  best  judges  of  what  pro- 
motes the  comfort  of  those  who  ride 
upon  their  road.  Courts  will  always 
be  slow  to  pronounce  unreasonable 
any  rule  purporting  to  be  directed 
towards  that  end  which  they  have 
deliberately  adopted." 

And  in  New  York  the  theory  is 
that  exclusive  solicitation  of  patron- 
age contracts  are  not  against  public 
policy,  but  rather  are  for  the  comfort 
and  convenience  of  passengers. 
Brown  v.  New  York  C.  &  H.  R.  R.  Co. 
(1894)  75  Hun,  355,  27  N.  Y.  Supp.  69, 
appeal  dismissed  without  opinion  in 
(1897)  151  N.  Y.  674,  46  N.  E.  1145, 

And  the  theory  adopted  in  Oregon 
is  that  an  exclusive-privilege  contract 
does  not  violate  public  policy  by  creat- 
ing an  unlawful  monopoly.  Baggage 
&  0.  Transfer  Co.  v.  Portland  (1917) 
84  Or.  343,  L.R.A.1917F,  1080, 164  Pac. 

m. 

Nor  can  such  an  arrangement  be  re- 
garded as  an  unlawful  monopoly  or 
wrongful  use  by  the  railroad  company 
of  its  property.  Thus,  in  Donovan  v. 
Pennsylvania  Co.  (1905)  199  U.  S.  279, 


50  L.  ,ed.  192,  26  Sup.  Ct  Rep.  91,  in 
holding  that  a  railway  company  which 
has  made  an  arrangement  with  a 
transfer  company  to  furnish,  at  its 
passenger  station,  all  the  vehicles 
necessary  for  the  acconmiodation  of 
the  passengers  arriving  there  on  its 
trains,  or  on  the  trains  of  other  rail- 
road companies  using  the  station,  may 
legally  exclude  from  the  station  and 
depot  grounds  all  other  hackmen  or 
cabmen  seeking  entrance  for  the  pur- 
pose of  soliciting  for  themselves  the 
custom  or  patronage  of  passengers, 
the  court  said:  "But  in  a  real,  sub- 
stantial, legal  sense,  that  arrange- 
ment cannot  be  regarded  as  a  monopo- 
ly in  the  odious  sense  of  that  word, 
nor  does  it  involve  an  improper  use  by 
the  railroad  company  of  its  property. 
That  arrangement  is  to  be  deemed, 
not  unreasonably,  a  means  devised 
for  the  convenience  of  passengers  and 
of  the  railroad  company,  and  as  in- 
volving such  use  by  the  company  of 
its  property  as  is  consistent  with  the 
proper  performance  of  its  public 
duties  and  its  ownership  of  the 
property  in  question.  If  the  company, 
by  such  use  of  its  property,  also  de- 
rived pecuniary  profit  for  itself,  that 
was  a  matter  of  no  concern  to  the  de- 
fendants, and  gave  them  no  ground 
for  complaint."  And  in  Cliabee  v. 
Chicago,  R.  L  &  G.  R.  Co.  (1921)  — 
Tex.  Civ.  App.  — ,  280  S.  W.  235,  it  was 
again  held  that  the  grant  of  an  ex- 
clusive privilege  to  solicit  patronage 
on  depot  grounds  was  neither  in  con- 
travention of  the  rule  against  mo- 
nopolies nor  violative  of  the  Federal 
Anti-trust  Statutes. 

So  it  has  been  held  that  a  common 
carrier  is  not  precluded  from  con- 
tracting out  the  exclusive  privilege  of 
soliciting  patronage  on  its  premises, 
upon  the  theory  that  its  property  ie- 
dedicated  to  a  public  use,  and  that  the 
rights  of  the  public  are  impaired  by 
destruction  of  competition  and  impair- 
ing facilities  for  transportation  at 
least,  where  the  recipient  of  the  privi- 
lege and  the  facilities  afforded  are 
subject  to  legislative  regulation.  Ore- 
gon Short  Line  R.  Co.  v.  Davidson 
(1908)  83  Utah,  370,  16  LIt.A.(N.S.) 
777.  94  Pac.  10,  14  Ann.  Cas.  489. 
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And  in  Thompson's  Exp.  &  Storage 
Co.  V.  Whitemore  (1917)  88  N.  J.  Eq. 
535,  102  Atl.  692,  the  theory  that  an 
exclusive  right  to  solicit  patronage  on 
a  railroad  station  platform  does  not 
create  an  unlawful  monopoly,  and  that 
such  platforms  are  private  property 
which  may  be  controlled  accordingly, 
was  again  adopted. 

And  in  Oregon  Short  Line  R.  Co.  v. 
Davidson  (Utah)  supra,  in  refuting 
the  contention  that,  a  contract  grant- 
ing an  exclusive  privilege  to  solicit 
patronage  on  depot  grounds  creates 
an  unlawful  monopoly,  and  allows  the 
railroad  company  to  control  the  trans- 
portation of  passengers  beyond  its 
own  line,  the  court,  after  an  extended 
review  of  the  authorities  both  pro  and 
con,  said:  "Counsel  for  appellants 
[excluded  hackmen,  etc.]  concede 
(and  this  concession  is  also  made  by 
all  the  authorities  cited  by  them)  that 
the  respondent  railroad  company  may 
exclude  all  persons  who  desire  to 
come  upon  its  premises  for  the  sole 
purpose  of  soliciting  custom  or  busi- 
ness, and  may  likewise  prevent  all 
who  come  there  to  transact  business 
with  it  from  soliciting  business  for 
themselves.  But  counsel,  therefore, 
must  contend  that  respondent  may  not 
grant  the  privilege  to  one  to  solicit 
business,  and  refuse  it  to  all  others. 
Counsel,  therefore,  must  concede  that 
no  person  may  go  upon  respondent's 
premises  to  solicit  business  as  matter 
of  right;  that  to  do  so  is  a  privilejge 
that  the  respondent  may  grant  or  re- 
fuse at  pleasure.  If  this  be,  how  do 
the  appellants  acquire  the  right  to 
compel  the  respondent  to  admit  them, 
or  any  one  of  them,  into  its  depot 
or  upon  its  ground  for  the  purpose  of 
soliciting  business  in  their  own  be- 
half? Appellants  argue  that  they 
obtain  the  right  from  the  fact  that 
the  respondent  may  not  discriminate 
as  between  applicants  in  conferring 
the  privilege,  and  that,  if  it  grants  it 
to  one,  then  it  has  waived  the  right 
to  exclude  all  others,  and  must  admit 
all.  This  argument  seems  to  be  based 
upon  the  theory  that  so  long  as  all 
are  excluded  no  monopoly  is  created, 
but,  if  all  are  excluded  save  one,  then 
a  monopoly  results  in  favor  of  the  one 


who  is  granted  the  privilege.  Assuming 
that  the  respondent  may  not  ereate  a 
monopoly  in  this  regard,  and  for  that 
reason  the  exclusive  privilege  granted 
to  one  is  void  as  against  public  policy, 
how  does  this  give  the  appellants  the 
right  to  enter  upon  the  respondent's 
premises  for  the  purpose  of  soliciting 
business  ?  Does  the  granting  of  an  ex- 
clusive privilege  to  one,  which,  as  is 
contended,  is  illegal  and  void,  trans- 
form what  are  termed  mere  privileges 
into  absolute  rights?  That  this  trans- 
formation takes  place  is  the  logical 
result  of  appellants'  contention.  If 
it  be  true  that  respondent  may  not 
grant  an  exclusive  privilege,  and  that 
to  do  so  is  illegal,  it  does  not  follow 
that,  if  it  does  this,  thereby  a  mere 
privilege  is  transformed  into  a  right.. 
What  would  legally  follow  is  this: 
The  exclusive  privilege  grantecl 
would  confer  no  legal  rights  upon 
the  grantee,  and  would  not  be 
binding  upon  the  respondent.  In 
other  words,  it  would  leave  the  ap- 
pellants, the  person  to  whom  the  privi- 
lege was  granted,  and  the  respondent, 
in  the  same  relative  situation  they 
were  in  before  the  privilege  was 
granted.  The  grantee  could  not  en- 
force the  contract,  because  illegal, 
and  hence  could  be  excluded  from  re- 
spondent's premises  at  its  pleasure; 
and,  since  the  appellants  never  had 
the  permission  to  enter,  it  necessarily 
follows  that  they,  too,  may  be  ex- 
cluded. The  mere  fact,  therefore, 
that  the  grantee  is  not  excluded,  does 
not  give  appellants  the  legal  right  to 
enter." 

And  the  Ohio  courts  have  upheld 
the  right  of  railroad  companies  to 
grant  the  exclusive  privilege  of  so- 
liciting patronage  at  their  depots, 
upon  the  ground  that  they  may  control 
their  own  private  property  in  instances 
where  there  is  no  contractual  obliga- 
tion arising  from  the  duty  to  carry, 
such  as  permitting  soliciting  of  in- 
coming passengers  at  stations.  See 
State  ex.  rel.  Sheets  v.  Union  Depot 
Co.  (1905)  71  Ohio  St.  379,  68  L.R.A. 
792.  73  N.  E.  638,  2  Ann.  CJas.  186,  and 
Snyder  v.  Union  Depot  Co.  (1899)  1& 
Ohio  C.  C.  368,  10  Ohio  C.  D.  645,  rer 
versing    (1899)    7   Ohio   N.  P.  64.    9 
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Ohio  S.  &  C.  P.  Dec.  63.  And  to  the 
same  effect  ia  Rose  v.  Public  Service 
Commission  (1914)  76  W.  Va.  1, 
LRA.1915B,  358,  83  S.  E.  85,  Ann. 
Caa.  1918A,  700. 

So,  in  Fiuker  v.  Georsria  R.  &  Bkg. 
Co.  (1888)  81  Ga.  461,  2  L.R.A.  843, 12 
Am.  St  Rep.  328,  8  S.  B.  629,  in  hold- 
ing that  a  railroad  company  has  the 
right  to  grant  the 'exclusive  privilege 
of  selling  lunches  and  solicitins:  the 
selling  of  lunches  upon  its  grounds  to 
one  party,  to  the  exclusion  of  all 
others,  the  court  said:  "We  cannot 
believe  that  there  is  a  sort  of  right  of 
common  lodged  in  the  public  at  large, 
to  enter  upon  lands  on  which  rail- 
roads are  located,  and  over  which 
they  have  secured  the  right  of  way. 
Such  lands  the  railroad  companies 
may  inclose  by  fences,  if  they  choose 
to  do  so,  and  exclude  any  and  all 
persons  whomsoever.  Their  dominion 
over  the  same  is  no  less  complete  or 
exclusive  than  that  which  every  own- 
er has  over  his  property.  If  they  do 
not  choose  to  erect  fencejj  and  make 
inciosures,  they  may,  by  mere  orders, 
keep  off  intruders,  and  they  may 
treat  as  intruders  all  who  come  to 
transact  their  own  business  with 
passengers,  or  with  persons  other  than 
the  companies  themselves.  ...  It 
is  manifest  that  the  grant  of  the 
privilege  to  one  or  more  is  no  right- 
iul  cause  of  complaint  on  the  part  of 
others  to  whom  a  like  privilege  is 
denied.  The  right  to  make  such  dis- 
criminations is  incident  to  the  own- 
ership of  all  property  which  is  not  de- 
voted to  some  use  that  in  and  of  itself 
involves  an  invitation  to  the  public 
to  enter  and  enjoy  for  the  time  being. 
The  business  of  selling  lunches  to 
passengers,  or  of  soliciting  from  them 
orders  for  the  same,  is  not  one  which 
every  citizen  has  the  right  to  engage 
in  upon  the  tracks  and  premises  of 
a  railway  company,  and  consequently 
those  who  do  engage  in  it  and  carry 
it  on  must  be  dependent  upon  the 
company  for  the  privilege.  And 
whether  the  permission,  when  grant- 
ed, be  called  a  lease  or  a  license, 
makes  no  difference;  nor  does  it  make 
My  difference,  except  in  the  matter 
«{  revocation,  whether  the  grant  be 


gratuitous  or  made  for  a  considera- 
tion." 

And  in  Skaggs  v.  Kansas  City 
Terminal  R.  CIo.  (1916)  233  Fed.  827, 
the  court  discussed  this  question,  say- 
ing: "The  property  of  the  terminal 
company  is  to  be  deemed  in  every 
legal  sense  private  property,  as  be- 
tween it  and  those  of  the  general 
public  who  have  no  occasion  to  use  it 
for  purposes  of  transportation.  The 
right  of  the  company  to  the  exclusive 
use  and  enjoyment  thereof  is  aa 
perfect  and  absolute  as  that  of  an 
owner  of  real  property  not  burdened 
with  public  or  private  easements  or 
servitudes.  Furthermore,  the  rights 
of  the  public  are  not  impaired  by  the 
grant  by  a  railroad  company  of  the 
exclusive  privilege  to  solicit  patron- 
age for  hacks  and  baggage  trans- 
ferring within  its  depot  grounds, 
where  the  recipient  of  the  privilege, 
and  the  facilities  furnished,  are 
subjectto  legislative  regulation.  -.  .  . 
It  appears  convincingly  that  the  limi- 
tation of  the  station  transfer  privi- 
leges to  a  single  responsible  party  is 
in  no  sense  unreasonable.  While  the 
matter  of  revenue  is  concededly 
involved,  nevertheless  the  station 
company  is  no  doubt  actuated  by  ex- 
perience thus  to  eliminate,  to  great 
extent,  the  possibility  of  abuses  which 
are  known  to  have  been  present  in  the 
past  at  the  old  station.  Adequate 
provision  is  made  in  the  contract  for 
all  the  needs  of  the  traveling  public 
in  this  regard.  Manifestly,  outgoing 
passengers  are  in  no  wise  affected, 
because  plaintiffs  and  others  have  the 
conceded  right  to  enter  upon  the 
premises  of  the  terminal  company  for 
the  purpose  of  actual  delivery  of 
passengers  and  baggage  for  whose 
transportation  they  shall  have  already 
received  orders.  The  freedom  of  all 
parties  to  take  their  stands  upon 
appropriate  public  places  outside  the 
limits  of  the  premises  of  defendant 
terminal  company  affords  to  the 
public  generally,  including  all  incom- 
ing passengers,  every  opportunity  to 
avail  itself  of  their  services,  should 
it  so  desire.  .  .  .  This  case  is  de- 
cided upon  the  property  rights  in- 
volved." 
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And  hi  Georgia  it  has  been  held  that 
the  right  to  grant  an  exclusive 
privilege  to  solicit  patronage  at  a  rail- 
road station  cannot  be  denied  on  the 
ground  that  the  company,  because  of 
its  character  as  a  common  carrier, 
must  treat  all  alike,  since  such  obliga- 
tions only  relate  to  its  duties  as  such, 
rather  than  to  the  management  and 
control  of  its  property  with  respect  to 
matters  involving  no  duty  to  the 
public;  such,  for  instance,  as  per- 
mitting persons  to  enter  its  prem- 
ises for  the  soliciting  of  patronage. 
Thus,  in  Kates  v.  Atlanta  Baggage  & 
Cab  Go.  (1899)  107  Ga.  636,  46  L.R.A. 
431,  34  S.  E.  372.  it  was  held  that  if  a 
railroad  company  acts  in  good  faith, 
it  does  not  violate  any  public  duty, 
or  deprive  any  citizen  of  any  lawful 
right,  by  granting  to  a  single  corpora- 
tion or  Individual  the  exclusive  right 
of  entering  its  trains  to  solicit  the 
transportation  of  passengers  and  bag- 
gage,- or  by  renting  to  such  corpora- 
tion or  individual  a  portion  of  its 
baggage  room,  and  conceding  to  it  or 
him  the  privileges  necessarily  incident 
to  the  occupancy  and  use  thereof,  pro- 
vided that  so  doing  does  not  interfere 
with  the  exercise  by  any  other  i>erson 
of  any  right  which  he  may  lawfully 
demand  of  the  company  as  a  carrier. 

O.  Minority  rule. 

The  courts  in  a  few  jurisdictions 
have  denied  the  right  of  railroad  com-, 
panies  to  grant  exclusive  privileges 
of  soliciting  patronage  on  station> 
grounds  to  favored  hackmen,  baggage 
expressmen,  etc. 

Illinois.  —  Pennsylvania  Co.  v. 
Chicago  (1899)  181  III.  289,  53  L.R.A. 
228,  54  N.  E.  825  (dicta). 

Indiana. — ^Indianapolis  Union  R.  Co. 
V.  Dohn  (1899)  153  Ind.  10,  45  L.R.A. 
427,  74  Am.  St.  Rep.  274,  53  N.  E.  937. 

Kentucky. — ^McConnell  v.  Pedigo 
(1892)  92  Ky.  465,  18  S.  W.  15; 
Palmer  Transfer  Co.  v.  Anderson 
(1909)  131  Ky.  217,  19  L.R.A.(N.S.) 
756,  133  Am.  St.  Rep.  237,  115  S.  W. 
182. 

Michigan. — ^Kalamazoo  Hack  &  Bus 
Co.  V.  Sootsma  (1890)  84  Mich.  194,  10 
LJI.A.  819,  22  Am.  St.  Rep.  693.  47 
N.  W.  667.     But  see,  in  connection 


with  this  case,  Napman  v.  People 
(1869)  19  Mich.  362,  as  cited  supra, 
I.  b;  and  Dingman  v.  Duluth,  S.  S. 
&  A.  R.  Co.  (1911)  164  Mich.  328,  32 
L.R.A.(N.S.)  1181,  130  N.  W.  24, 
wherein  the  court  said  that  the  de> 
cision  was  probably  not  in  harmony 
with  the  current  weight  of  authority, 
but  that  it  was  unnecessary  then  to 
question  the  soundhess  of  the  princi- 
ples there  enunciated. 

MississippL— State  v.  Reed  (1898) 
76  Miss.  211,  43  L.R.A.  134,  71  Am.  St. 
Rep.  628,  24  So.  808, 11  Am.  Crim.  Rep. 
651. 

Missouri.  —  Cravens  v.  Rodger* 
(1890)  101  Mo.  247,  14  S.  W.  106; 
Hobart-Lee  Tie  Co.  v.  Stone  (1909) 
135  Mo.  App.  438,  117  N.  W.  604.  But 
see  United  (Commercial  Travelers  v. 
Marshall  Bros.  Livery  Co.  (1918) 
P.U.R.1918E,  891,  which  squarely 
holds  to  the  contrary. 

Montana. — ^Montana  Union  R.  Co.  v. 
Langlois  (1890)  9  Mont.  419,  8  L.R.A. 
753,  18  Am.  St.  Rep.  745,  24  Pac.  209. 

Pennsylvania. — Com.  v.  Grau  (1907) 
16  Pa.  Dist.  R.  806.  But  see,  contra, 
Philadelphia  &  R.  R.  Ck>.  v.  Godfrey 
(1908)  28  Pa.  Co.  Ct.  326,  and  Lenigh 
Valley  R.  Co.  v.  Graham  (1916)  64  Pa. 
Super.  CL  437. 

These  decisions,  in  the  main,  pro- 
ceed upon  the  theory  that  to  allow 
the  granting  of  exclusive  privileges  q/F 
the  kind  under  consideration  would  b» 
to  create  a  monopoly,  stifle  competi- 
tion, and  inconvenience  the  public. 

Thus,  in  State  v.  Reed  (Miss;.) 
supra  (a  leading  and  much-quoted 
case),  the  court,  in  holding  that  a 
railroad  company  has  no  right  to  give 
one  hackman  an  exclusive  privilege  of 
entering  with  his  haoks  its  inclosed 
station  grounds,  to  solicit  passengers, 
said :  "The  question  is  one  that  affects- 
not  only  the  excluded  hackmen;  it 
affects  the  interests  of  the  publiC' 
The  upholding  of  the  grant  of  this 
exclusive  privilege  would  prevent 
competition  between  rival  carriers  of 
passengers,  create  a  monopoly  in  the 
privileged  hackmen,  and  might  pro- 
duce inconvenience  and  loss  to  per- 
sons traveling  over  the  railroad,  or 
those  having  freights  transported 
over  it,  in  cases  of  exclusion  of  drays 
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and  wagons  from  its  grounds,  other 
than  those  owned  by  the  person 
having  the  exclusive  right  to  enter 
the  railroad's  depot  grounds.  To  con- 
cede the  right  claimed  by  the  rail- 
road in  the  present  case  would  be,  in 
effect,  to  confer  upon  the  railroad 
company  the  control  of  the  transporta- 
tion of  passengers  beyond  its  own 
lines,  and,  in  the  en^  to  create  a 
monopoly  of  such  business,  not  grant- 
ed by  its  charter,  and  against  tij^e  in- 
terests of  the  public." 

And  in  Indianapolis  Union  R.  Co.  v. 
Dohn  (Ind.)  supra,  the  court  adopted 
the  theory  that  the  granting  of  ex- 
dusive  privileges  to  solicit  patronage 
on  depot  grounds  was  the  granting  of 
special  privileges  and  inununities,  and 
that  such  action  was  against  public 
policy,  as  tending  to  restrict  competi- 
tion and  to  enhance  prices.  It  was 
argued  thut  the  payment  by  passen- 
gers for  transportation  includes  pay- 
ment for  the  common  use  of  the 
station  facilities,  and  entitles  them  to 
have  the  railroad  company  refrain 
from  coercing  them  into  yielding 
further  tribute,  by  giving  an  ex- 
clusive right  to  a  hackman  to  solicit 
their  business  as  they  leave  the 
station. 

And  in  Kalamazoo  Hack  &  Bus  Co. 
T.  Sootsma  (1890)  84  Mich.  194,  10 
LJLA.  819,  22  Am.  St  Rep.  692,  47  N. 
W.  667,  a  granted  monopoly  of  a  rail- 
road company's  grounds,  for  a  hack 
and  bus  stand,  and  the  solicitation  of 
passengers,  was  held  void  on  grounds 
of  public  policy.  And  the  objection 
that  such  a  contract  is  against  public 
policy  was  advanced  and  upheld  in 
MonUna  Union  R.  Co.  v.  Langlois 
(1890)  9  Mont.  419.  8  L.R.A.  768,  16 
Am.  St  Rep.  746,  24  Pac.  209. 

And  in  McConnell  v.  Pedigo  (1892) 
92  Ky.  465,  18  S.  W.  16,  in  holding 
that  a  railroad  company  cannot,  by 
granting  to  one  person  the  exclusive 
privilege  of  standing  hacks  at  the 
platform  of  its  depot,  prevent  other 
persons  from  doing  likewise,  and 
there  soliciting  for  the  carriage  of 
passengers  from  the  depot,  so  long  as 
they  do  not  interfere  with  the  compa- 
ny's business,  as  such  a  contract 
tends  to    prevent   competition,    and 


makes  such  a  diseriralnatibnACJiB  un- 
reasonable and  detrimental'  to  the 
public,  the  court  said:  "To  give'to  the 
railway  company  the  exclusive  right 
to  say  what  persons  should  come  upon 
its  grounds  to  receive  passengers  and 
freight  would  not  only  create  a 
monopoly,  but  subject  to  great  in- 
convenience those  who  travel  and 
have  freight  transported  over  its 
road.  .  .  .  Such  a  contract  prevents 
competition,  and  makes  such  a  dis- 
crimination as  is  unreasonable  and 
detrimental  to  the  public.  .  .  . 
There  is  no  question  here  affecting 
the  safety  or  c<mifort  of  passengers 
at  this  depot  but  there  arises  from 
this  contract,  if  enforced,  an  in- 
convenience to  the  passengers  and  the 
public  that  the  company  has  no 
power  to  create,  either  by  the  pro- 
visions of  its  charter,  or  for  the 
reason  that  it  is  the  owner  of  the 
property  on  which  the  depot  stands." 
And  the  McConnell  Case  (Ky.)  supra, 
was  followed  in  Palmer  'Transfer  Co. 
▼.  Anderson  (1909)  181  Ky.  217,  19 
L.R.A.(N.S.)  756, 188  Am.  St  Rep.  287, 
115  S.  W.  182,  the  decision  being  upon 
the  ground  that  the  privilege  consti- 
tuted an  unlawful  monopoly. 

d.  Vnder  atatute  or  oreUnanee. 

In  a  number  of  instances,  a  question 
has  been  raised  as  to  whether 
statutes,  which,  in  general,,  prohibit 
discriminations  by  common  carriers, 
render  unlawful  exclusive  privilege 
contracts  of  the  kind  under  considera- 
tion in  this  annotation.  Here,  again, 
we  find  a  decided  conflict  of  opinion, 
although  in  the  main  the  decisions  are 
to  the  effect  that  such  statutes  do  not 
prohibit  the  granting  of  exclusive 
rights  to  solicit  patronage  on  railroad 
premises  at  stations. 

Probably  the  leading  case  which 
supports  the  theory  of  the  majority  is 
Old  Colony  R.  Co.  t.  Tripp  (1888)  147 
Mass.  35,  9  Am.  St  Rep.  6ei,  17  N.  E. 
89,  wherein  it  was  held  that  a  con- 
tract by  a  railroad  company  with  one, 
to  furnish  the  means  to  carry  incom- 
ing passengers  or  their  baggage 
from  its  station,  and  granting  to  him 
the  exclusive  right  there  to  solicit 
the   patronage   of   such   passiengers, 
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was  not  within  Maaoachusetta  Public 
Statute,  chap.  112,  §  188,  which  pro- 
vided ij^at  sailroad  companies  "shall 
give  tO:  all  persons  or  companies  rea- 
sonable and  eqaal  terms,  facilities,  and 
accommodations  .  .  .  for  the  use 
of  its  depot  and  other  buildings  and 
grounds."  The  court  reasoned  as 
follows:  "The  statute,  in  providing 
that  a  railroad  corporation  shall  give 
to  all  persons  equal  facilities  for  the 
use  of  its  depots,  obviously  means  a 
use  of  right.  It  does  not  intend  to 
prescribe  who  shall  have  the  use  of 
the  depot,  but  to  provide  th&t  all  who 
have  the  right  to  use  it  shall  be 
furnished  by  the  railroad  company 
with  equal  conveniences.  The  statute 
applies  only  to  relations  between  rail- 
roads as  conunon  carriers  and  their 
patrons.  It  does  not  enact  that  a 
license  given  by  a  railroad  company 
to  a  stranger,  shall  be  a  license  to  all 
the  world.  If  a  railroad  company 
allows  a  person  to  sell  refreshments 
or  newspapers  in  its  depots,  or  to 
cultivate  flowers  on  its  station 
grounds,  the  statute  does  not  extend 
the  same  right  to  all  persons.  If  a 
railroad  company,  for  the  convenience 
of  its  passengers,  allows  a  baggage 
expressman  to  travel  in  its  cars  to 
solicit  the  carriage  of  the  baggage  of 
passengers,  or  to  keep  a  stand  in  its 
depots  for  receiving  orders  from 
passengers,  the  statute  does  not  re- 
quire it  to  furnish  equal  facilities 
and  conveniences  to  all  persons.  The 
fact  that  the  defendant,  as  the  owner 
of  a  job'  wagon,  is  a  common  carrier, 
gives  him  no  i^pecial  right  under  the 
statute;  it  only  shows  that  it  is 
possible  for  him  to  perform  for 
passengers  the  service  which  he  wish- 
es to  solicit  of  them."  This  decision 
was  followed  in  Com.  v.  Carey  (1888) 
147  Mass.  40,  note,  17  N.  E.  97. 

So,  it  has  been  held  that  Virginia 
Act,  March  8,  1892,  which  made  it 
unlawful  for  any  common  carrier  to 
make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any 
particular  person,  company,  firm, 
corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  in  any 
respect  whatsoever,  or  to  subject  any 
particular  person,  etc.,  to  any  undue 


or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever, 
and  which  was  adopted  from  the 
English  Railway  &  Canal  Traffic  Act 
of  1854  (17  &  18  Vict.  chap.  31), 
applied  only  to  preferences  by  conunon 
carriers  in  respect  to  their  services 
as  such,  so  that  it  did  not  inhibit  the 
giving  of  an  exclusive  privilege  by  a 
railroad  company  to  one  baggage 
transfer  company,  to  enter  its  railroad 
depot  to  solicit  business.  Norfolk  &  W. 
R.  Co.  V.  Old  Dominion  Baggage  Trans- 
fer (Do.  (1901)  99  Va.  Ill,  50  L.R.A.  722, 
87S.E.784.  And,  construing  West  Vir- 
ginia Acts  1913,  chap.  9,  §  9,  which 
contains  almost  identical  language,  a 
similar  conclusion  was  reached  in 
Rose  V.  Public  Service  Commission 
(1914)  76  W.  Va.  1,  L.R.A.1916B,  368, 
83  S.  E.  86,  Ann.  Cas.  1918A,  700. 
And  the  English  act  from  which,  as 
above  noted,  the  Virginia  and  West 
Virginia  acts  were  taken,  has  received 
a  similar  construction.  Barker  v. 
Midland  R.  Co.  (1856)  18  C.  B.  46,  139 
Eng.  Reprint,  1281,  25  L.  J.  C.  P.  N.  S. 
184;  Beadell  v.  Eastern  Counties  R. 
Co.  (1857)  2  C.  B.  N.  S.  509,  140  Eng. 
Reprint,  515,  26  L.  J.  C.  P.  N.  S.  250, 
6  Week.  Rep.  650,  distinguishing 
Marriott  v.  London  &  S.  W.  R.  Co. 
(1857)  1  C.  B.  N.  S.  499,  140  Eng. 
Reprint,  205,  26  L.  J.  C.  P.  N.  S.  154, 
3  Jur.  N.  S.  493,  5  Week.  Rep.  812; 
Painter  v.  London  B.  &  S.  C.  R.  <3o. 
(1857)  2  C.  B.  N.  S.  702,  140  Eng. 
Reprint,  592;  Hole  v.  Digby  (1879)  27 
Week.  Rep.  (Eng.)  884.  And  see 
Perth  General  Station  Committee  v. 
Ross  [1897]  A.  C.  (Eng.)  479,  66  L.  J. 
C.  P.  N.  S.  81,  77  L.  T.  N.  S.  226.  And 
the  same  construction  was  placed  upon 
§  317  of  the  Canadian  Railway  Act 
(Can.  Rev.  Stat.  1906,  chap.  37),  in 
Twin  City  Transfer  Co.  v.  Canadian 
P.  R.  Co.  (1893)  24  West  L.  R.  208, 
15  Can.  Ry.  Cas.  323,  11  D.  L.  R.  744. 
But  compare  Purcell  v.  Grand  Trunk 
R.  Co.  (1911)  21  West.  L.  R.  638,  18 
Can.  Ry^  Cas.  194. 

And  Laws  of  New  York  1890,  chap. 
566,  §  34,  as  amended  by  Laws  of 
1892,  chap.  676,  providing  that  a  rail- 
road company  shall  give  no  preference 
for  the  transaction  of  the  business  of 
a  common  carrier  on  its  cars,  or  in  its 
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depots,'  or  on  its  trrounds,  to  any  per- 
sons competing  in  the  same  business, 
or  in  the  business  of  transporting 
property  for  themselves  or  others, 
have  been  held  to  relate  only  to  those 
who  have  a  contract  relation  to  the 
common  carrier,  and  therefore  not  to 
require  a  railroad  company  to  allow 
all  hack  drivers  alike  to  use  its 
grounds  and  depots  as  a  place  for 
soliciting  business,  when  they  have 
no  contract  with  a  passenger,  or  to 
prevent  such  company  from  granting 
a  single  transfer  company  the  ex- 
clusive privilege  of  soliciting  business 
on  such  grounds.  New  York  C.  &  H. 
R.  R.  Co.  V.  Flynn  (1893)  74  Hun,  124, 
26  N.  Y.  Supp.  859;  Brown  v.  New 
York  C.  &  H.  R.  R.  Co.  (1894)  75  Hun, 
355,  27  N.  Y.  Supp.  69,  affirmed 
without  opinion  in  (1897)  151  N.  Y. 
674,  46  N.  E.  1145;  New  York  C.  & 
H.  R.  R.  Co.  V.  Warren  (1900)  31  Misc. 
571,  64  N.  Y.  Supp.  781 ;  New  York  C. 
4  H.  R.  R.  Co.  V.  Ryan  (1911)  71  Misc. 
241, 129  N.  Y.  Supp.  55.  See  also  New 
York  C.  &  H.  R.  R.  Co.  v.  Sheeley 
(1893)  57  N.  Y.  S.  R.  766,  27  N.  Y. 
Supp.  185. 

In  Depot  Carriage  &  Baggage  O).  ▼. 
Kansas  City  Terminal  R.  Co.  (1911) 
190  Fed.  212,  a  Missouri  statute 
against  discrimination  was  held  to 
have  no  application  to  an  action  by  a 
taxicab  company  against  a  railway 
and  union  depot  company,  to  compel 
the  latter  to  give  the  complainant  the 
same  right  to  solicit  the  business  of 
transporting  passengers  and  baggage 
which  it  had  given  another  taxicab 
company,  it  appearing  that  the  greater 
part  of  the  business  was  interstate 
business. 

And  in  New  Jersey  it  has  been  held 
that  statutory  authority  to  a  railroad 
company  to  inclose  its  stations,  and 
exclude  therefrom  all  persons  except 
travelers,  authorizes  it  to  grant  ex- 
clusive right  to  solicit  patronage 
within  the  inclosure,  and  that  the 
provisions  of  the  Public  Utilities  Act 
forbidding  discrimination  by  common 
carriers  does  not  prevent  their  grant- 
ing such  exclusive  privileges.  Thomp- 
son's Exp.  &  Storage  Co.  v.  Mount 
(reported  herewith)  ante,  351.  It  will 
be  remembered  that  this  decision  like- 


wise proceeded  upon  the  theory  that 
the  statute  preventing  discrimination 
had  reference  only  to  the  public  as 
distinguished  from  the  private  func- 
tions of  public  utilities. 

So,  in  Baggage  &  0.  Transfer  (3o.  v. 
Portland  (1917)  84  Or.  343,  L.R.A. 
1917F,  1080,  164  Pac.  570,  it  was  held 
that  contracting  to  give  a  particular 
baggage  company  exclusive  rights  to 
solicit  patronage  at  its  stations  was  not 
forbidden  by  a  statute  making  it  un- 
lawful for  any  railroad  company  to 
make  or  give  any  undue  or  unreason- 
able privilege  or  advantage  to  any  par- 
ticular person,  firm,  or  corporation 
since  the  statute  was  merely  intended 
to  prohibit  preferences  among  pas- 
sengers and  shippers. 

And  in  Utah  it  has  been  held  that 
a  constitutional  provision  that  all 
railroad  companies  shall  receive  and 
transport  each  other's  passengers  and 
freight,  without  discrimination  or  un- 
reasonable delay,  does  not  prevent  a 
railroad  company  from  excluding  all 
passenger  and  baggage  transfer  com- 
panies from  coming  on  its  grounds  to 
solicit  patronage,  or  from  granting  an 
exclusive  privilege  to  do  so  to  a 
favored  transfer  company.  Oregon 
Short  Line  R.  Co.  v.  Davidson  (1908) 
S3  Utah,  870,  16  L.R.A.CN.S.)  777,  94 
Pac.  10,  14  Ann.  Cas.  489. 

And  that  Minnesota  Gen.  Stat  1894, 
§  380,  subd.  8,  which  is  a  part  of  the 
Warehouse  and  Commission  Laws, 
applies  only  to  persons  having  con- 
tractual relations  with  a  common 
carrier,  and  that  a  hackman  is  not  a 
person  having  such  relations  with  a 
common  carrier  as  will  permit  him  to 
enter  A  station  to  solicit  patronage,  see 
Godbout  V.  St.  Paul  Union  Depot  Co. 
(1900)  79  Minn.  188,  47  L.R.A.  582, 
81  N.  W.  835. 

On  the  other  hand,  in  Kalamazoo 
Hack  &  Bus  Co.  v.  Sootsma  (1890)  84 
Mich.  194,  10  L.R.A.  819,  22  Am.  St. 
Rep.  692,  47  N.  W.  667,  a  contract 
granting  a  monopoly  of  a  railroad  com- 
pany's grounds  for  a  hack  and  bus 
stand  and  for  the  solicitation  of  pas- 
sengers was  held  void  under  How.  Stat. 
§  3355,  which  required  railroad  com- 
panies to  give  equal  facilities  to  all 
persons,  companies,  or  corporations. 
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the  cojurt  Adopting  the  theory  that  the 
statute  does  not  relate  merely  to  carry- 
ing in  cars,  but  includes  receiving,  etc., 
at  its  depots,  and  by  other  "persons, 
companies,  or  corporations  at  the 
point  upon  its  road  where  the 
carriage  ends."  The  court  said:  "The 
granting  of  this  exclusive  privilege  to 
occupy  this  favored  spot  of  ground, 
and  one  theretofore  used  customarily 
by  all  hackmen  and  busmen,  to  the 
plaintiff,  was  a  discrimination  against 
the  defendant,  as  well  as  all  other 
hackmen  and  busmen  not  in  the 
employ  or  service  of  the  plaintiff, 
thus  giving  to  the  plaintiff  a  monopo- 
ly of  the  railroad  company's  grounds 
for  the  standing  of  hacks  and  busses, 
and  the  solicitation  of  passengers 
therefor.  How.  Stat.  §  3355,  provides 
that  'all  railroad  corporations  shall 
grant  equal  facilities  for  the  trans- 
portation of  passengers  and  freight 
to  all  persons,  companies,  or  corpora- 
tions,' A  violation  of  this  statute  is 
punished  by  a  penalty.  This  statute 
evidently  does  not  relate  entirely  to 
the  mere  carriage  in  the  cars  of  the 
road.  To  be  effective,  it  must  be 
construed  to  include,  also,  not  only 
the  receiving  of  such  passengers  and 
freight  at  its  depots,  but,  as  well,  the 
receiying  of  them  by  other  'persons, 
companies,  or  corporations'  at  the 
point  upon  its  road  where  the  carriage 
ends.  The  access  to  its  depots  must 
be  frea  and  equal  to  all,  whether  it 
be  to  take  passage  or  leave  the  trains. 
No  railroad  company,  under  this 
statute,  would  be  permitted  to  give  to 
one  hack  and  bus  company  exclusive 
access  to  its  depots,  or  even  better 
access  than  to  others,  in  the  carriage 
of  passengers  or  freights  to  its  trains. 
Nor  can  it  any  more  appropriately 
give  such  exclusive  or  better  privilege 
to  such  company  taking  passengers  or 
freights  from  its  trains,  to  be  trans- 
ported from  thence  elsewhere."  But 
that  this  statute  does  not  preclude  a 
railroad  company  from  granting  an 
exclusive  privilege  to  solicit  patron- 
age on  trains,  see  Dingman  v.  Duluth, 
S.  S.  &  A.  R.  Co.  (1911)  164  Mich.  328, 
32  L.R.A,(N.S.)  1181,  130  N.  W.  24,  as 
set  out  infra,  II. 
And  again,  in  Montana  Union  R.  Co. 


V.  Langlois  (1890)  9  Mont.  418,  8 
L.R.A.  753,  18  Am.  St.  Rep.  745,  24 
Pac.  209,  it  was  held  that  a  railroad 
company  cannot  grant  to  one  person 
the  exclusive  right  to  the  use  of  a 
portion  of  its  depot  platform  to  deliver 
passengers  departing,  and  to  receive 
and  solicit  the  patronage  of  incominsr 
passengers,  to  the  exclusion  of  ail 
other  persons  from  the  exercise  of  such 
rights,  as  such  grant  is  contrary  to 
the  provisions  of  Montana  Const,  art. 
16,  §  7,  which  provides  that  "no  dis- 
crimination in  charges  or  facilities 
for  transportation  of  freight  or 
passengers  of  the  same  class  shall  be 
made  by  any  railroad,  or  transporta- 
tion or  express  company,  between 
persons  or  places  within  the  state." 

And  an  agreement  to  give  the  ex- 
clusive privilege  of  using  a  certain 
part  of  a  station  platform  to  the  own- 
er of  an  omnibus  line  was  held  in 
Cravens  v.  Rodgers  (1890)  101  Mo. 
247,  14  S.  W.  106,  to  be  against  public 
policy  and  the  spirit  of  the  Missouri 
Constitution,  art.  12,  §  28,  which  pro- 
hibited discrimination  in  facilities  of 
transportation  between  companies  and 
individuals,  notwithstanding  the  own- 
er of  such  line  built  an  approach  to 
that  portion  of  the  platform  designat- 
ed to  him.  But,  in  connection  with 
this  case,  see  United  Ck>nmiercial 
Travelers  v.  Marshall  Bros.  Livery  Co. 
(1918;  Mo.)  P.U.R.1918E,  391,  which 
holds  in  effect  that  the  Cravens 
Case  does  not  correctly  portray  the 
law  as  at  present  laid  down  in 
Missouri. 

A  number  of  decisions  have  in- 
volved the  question  of  the  effect  of 
municipal  ordinances  upon  exclusive 
Bolicitation  of  patronage  contracts  of 
the  kind  under  consideration  herein. 

Thus,  in  Lindsay  v.  Anniston  (1893) 
104  Ala.  267,  27  L.R.A.  486,  63  Am.  St 
Rep.  44,  16  So.  646,  where  a  railroad 
company  granted  to  a  hackman  the 
exclusive  right,  "so  far  as  is  lawful," 
to  enter  its  depot  and  trains  for 
soliciting  passengers,  it  was  held  that 
such  contract  became  subordinate  to 
a  subsequent  ordinance  requiring 
hackmen  to  keep  outside  a  railroad 
depot  while  trains  are  there,  etc.,  the 
decision  being  placed  upon  the  ground 
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that  the  ordinance  was  a  valid  ex- 
ercise of  a  power  intended  for  the  pro- 
tection and  benefit  of  the  public  and 
the  promotion  of  good  order;  and,  if 
thereby   pre-existing    private    rights 
were  restrained  or  limited,  that  the 
restraintor  limitation  became  damnum 
absque  injuria.    The  court  said :  "The 
contract,  whatever  may  be  its  objects, 
or  whatever  may  be  the  rights  it  con- 
fers, or  it  was  intended  to  confer, 
must  be  deemed  to  have  been  entered 
into  in  view  and  in  subordination  to 
the  lowers  of  the  muncipal  authori- 
ties to  exercise  the  power  to  regulate 
the    business     and    employment    of 
hackmen.     .     .     .     The  charter  of 
the  city  is  essentially  a  public  statute ; 
.   .   ;.  and  obedience  to  it  is  due  from 
all  who  are  within  its  protection.    It 
ia  not  mere  legal  presumption,  resting 
upon  considerations  of  public  policy, 
that .  the    law    silently    incorporates 
itself  into  the  contracts  of  parties. 
The  incorporation,  when  the  parties 
are  dealing  in  good  faith,  most  often 
comports  with  theiif  actual  intention, 
or  they  would  have  expressed  all  that 
the  law  implies.     The  parties  could 
not  have  contemplated  that  the  munic- 
ipal authorities  would  never  exercise 
the   power    with    which    they    were 
clothed  to  regulate  the  business  of 
hackmen ;  nor  is  it  to  be  presumed  that 
they  intended  any  embarrassment  or 
diminution  of  the  power  when  exer- 
cised.    The    juster    presumption    is 
that  it  was  not  intended  the  rights 
and  privileges  the  contract  may  confer 
should  endure,  if  they  became  in  con- 
flict with  the  regulations  ordained  by 
the  municipal  authorities.     However 
this  may  be,  the  ordinance  is  a  valid 
exercise  of  the  power  with  which  the 
municipal  authorities  were  clothed;  a 
power  intended  for  the  protection  of 
the  public,  and  the  promotion  of  good 
order,  and  its  exercise  deemed  neces- 
sary for  the  public  benefit.    If  there- 
by pre-existing    private    rights    are 
restrained  or  limited,  the  restraint  or 
Hfflitation  is  damnum  absque  injuria." 
Likewise,  in  Seattle  v.  Hurst  (1908) 
50  Wash-   424,    18   L.R.A.(N.S.)    1G9, 
97  Pac.  454.  it  was  held  that  a  munic- 
ipal ordinance  forbidding  the  solici- 
tation of   business   from  passengers 


entering  or  leaving  a  railroad  statioB 
was  a  valid  exercise  of  the  police 
power,  and  did  not  unconstitutionally 
impair  an  existing  contract  between 
the  railroad  company  and  a  transfer 
company,  giving  the  latter  the  ex- 
clusive right  to  solicit  such  business 
within  the  depot  grounds,  and,  there- 
fore, that  such  a  contract  was  ren- 
dered invalid  by  the  ordinance,  and 
the  termination  thereof  ^jfltnimm 
absque  injuria. 

And  in  Colorado  Springs  v.  Smith 
(1894)  19  Colo.  554,  36  Pac.  540,  it 
is  held  that  a  city  ordinance  providing 
that  hackmen,  expressmen,  etc.,  plying 
their  respective  vocations  at  any 
passenger  depot  of  any  railroad  in 
such  city  on  the  arrival  and  departure 
of  trains,  shall  occupy  no  part  of  the 
depot  grounds  or  premises  except  that 
portion  allotted  and  designated  to 
them  by  the  station  agent  of  such 
depot,  is  not  to  be  construed  as  giving 
a  railway  company  the  right  to  ex- 
clude from  its  depot  grounds  or 
premises  any  person  lawfully  engaged 
in  serving  the  traveling  public,  either 
with  or  without  vehicles,  nor  to  confer 
upon  such  company  the  power  to 
grant  exclusive  rights  and  privileges 
to  persons  engaged  in  such  occupa- 
tions, but  such  ordinance,  being  au- 
thorized by  statute,  is  to  be  upheld  as 
a  reasonable  regulation  to  promote 
the  convenience  of  the  traveling 
public  and  to  prevent  disorder  at  rail- 
way stations. 

So,  in  Chillicothe  v.  Brown  (1890) 
S8  Mo.  App.  609,  it  was  held  that  a 
railway  company  cannot  suspend  the 
operation  at  its  depot  of  a  municipal 
ordinance  prohibiting  licensed  hack- 
men,  etc.,  from  soliciting  business  at 
railway  depots  by  granting  such  privi- 
lege to  a  certain  hackman,  the  city 
having  charter  power  to  regulate  such 
occupation. 

But  an  ordinance  prohibiting  hack- 
men  from  going  within  20  feet  of  a 
train  at  a  depot  was  held  invalid,  as 
against  a  privilege  granted  to  a  hack- 
man  by  the  railroad  company,  in 
Napman  v.  People  (1869)  19  Mich.  352, 
the  court  saying:  "Passengers  who 
are  strangers  in  the  city  have  no 
means  of  knowing  the  character  of 
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the  runners  they  may  encounter  out- 
side of  the  depot,  and  if  they  can 
deal  without  confusion,  and  at  their 
leisure,  with  responsible  agents,  it 
will  be  much  more  convenient  and 
safe  than  to  compel  them  to  select 
from  among  strangers  and  in  the 
noise  and  bustle  attendant  on  the 
arrival  of  the  cars.  Such  contracts  of 
employment,  made  in  the  cars  and  on 
the  premises  by  the  companies,  can- 
not be  lawfully  restrained  by  the  city 
authorities." 

So  it  has  been  held  that  a  charter 
conferring  upon  a  municipal  corpora- 
tion police  power  and  the  authority 
to  regulate  all  public  utilities  does 
not  empower  it  to  forbid  a  carrier 
granting  a  baggage  company  the  ex- 
clusive privilege  of  soliciting  patron- 
age at  its  station;  wherefore  such  an 
ordinance  is  invalid,  and  does  not 
render  nugatory  a  contract  of  the  kind 
under  consideration.  Baggage  &  O. 
Transfer  Co.  v.  Portland  (1917)  84 
Or.  843,  LJI.A.1917F,  1080,  164  Pac. 
570. 

And  in  Clisbee  v.  Chicago,  R.  I.  & 
G.  R.  Co.  (1921)  —  Tex.  Civ.  App.  — , 
230  S.  W.  235,  it  was  held  that  since 
the  defendant  city's  authority,  under 
the  statutes,  could  extend  no  further 
than  to  its  streets  and  public  ways, 
and  to  regulations,  if  any  were  neces- 
sary, tending  to  afford  travelers 
sufficient  accommodations,  a  municipal 
ordinance  did  not  affect  a  contract 
granting  an  exclusive  privilege  to 
solicit  patronage  on  station  grounds, 
where  such  contract  did  not  deny  rea- 
sonable accommodation  to  the  travel- 
ing public. 

And  in  Missouri  P.  R.  Co.  v.  Kohleb 
(reported  herewith)  ante,  333,  it  was 
held  that,  in  the  absence  of  valid 
statutory  authority,  a  municipal  cor- 
poration cannot  by  ordinance  author- 
ize its  police  officers  to  interfere 
with  the  reasonable  exercise  by  a 
hackman  of  an  exclusive  privilege  to 
solicit  patronage  at  a  railroad  station, 
which  has  been  granted  him  by  the 
railroad  company.  This  was  upon  the 
theory  that  the  right  of  a  city  to  regu- 
late depot  grounds  as  far  as  concerns 
the  needs  and  convenience  of  the 
public,   and  to   establish   reasonable 


regulations  touching  the  condact  of 
hackmen  who  collect  about  a  depot  to 
solicit  patronage,  does  not  justify  dis- 
regard of  a  private  contract  between  a 
hackman  and  the  railroad  company, 
for  the  exclusive  privilege  of  its 
private  grounds  for  that  purpose. 

It  has  also  been  held  that  a  constitu- 
tional provision  that  "no  law  shall  be 
passed  granting  to  any  citizen,  or 
class  of  citizens,  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens," 
does  not  prohibit  railroad  companies 
from  granting  exclusive  privileges  to 
solicit  patronage  at  railroad  stations, 
since  such  provision  relates  only  to 
the  enactment  of  laws,  and  does  q,ot 
prohibit  or  regulate  the  right  to 
contract.  Baggage  &  0.  Transfer  Co. 
V.  Portland  (Or.)  supra. 

//.  Soliciting  on  trains. 

The  decisions  are  in  substantial 
accord  in  holding  that  common 
carriers  may  grant  the  exclusive  train 
or  boat  privilege  of  soliciting  the 
patronage  of  passengers,  to  one 
baggage  or  passenger  transportation 
company. 

Arizona. — ^Union  Transfer  v.  Ari- 
zona E.  R.  Co.  (1915)  P.U.R.1915D, 
734. 

Georgia. — Kates  v.  Atlanta  Baggage 
&  Cab  Co.  (1899)  107  Ga.  636,  46 
L.R.A.  431,  34  S.  E.  372. 

Kansas. — Missouri  P.  R.  Co.  v. 
KOHLER  (reported  herewith)  ante, 
333. 

Michigan. — Dingman  v.  Duluth,  S. 
S.  &  A.  R.  Co.  (1911)  164  Mich.  328, 
82  L.R.A.(N.S.)  1181,  130  N,  W.  24. 

Minnesota. — Godbout  v.  St.  Paul 
Union  Depot  Co.  (1900)  79  Minn.  188, 
47  L.R.A.  532,  81  N.  W.  835. 

New  York. — Barney  v.  Oyster  Bay  & 
H.  S.  B.  Co.  (1876)  67  N.  Y.  301,  23  Am. 
Rep.  115;  Brown  v.  New  York  C.  &  H. 
R.  R.  Co.  (1894)  75  Hun,  355,  27  N.  Y. 
Snpp.  69,  appeal  dismissed  without 
opinion  in  (1897)  151  N.  Y.  674,  46  N. 
E.  1145. 

Oregon. — Baggage  &  O.  Transfer 
Co.  v.  Portland  (1917)  84  Or.  343, 
L.R.A.1917P,  1080,  164  Pac.  570. 

Texas. — Lewis  v.  Weatherford,  M. 
W.  &  N.  W.  R.  Co.  (1904)  86  Tex.  Civ. 
App.  48,  81  S.  W.  Ill;  Denton  v.  Texas 
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&  P.  R.  Co.  (1913)  —  Tex-  Civ.  App. 
—  160  S.  W.  113. 

Thus,  in  Lewis  v.  Weatherford,  M. 
W.  &  N.  W.  R.  Co.  (Tex.)  supra,  in 
holding  that  a  carrier  might  grant  an 
individual  the  exclusive  right  to  solicit 
on  its  trains  the  transfer  business  of 
its  passengers,  the  court  said :  "There 
are  many  cases  which  deny  the  right 
of  a  railroad  company  to  enter  into 
an  arrangement  whereby  the  right  of 
its  passengers  to  choose  their  own 
transfer  agents  after  leaving  the  rail- 
way company's  premises  is  controlled. 
But  this  may  be,  and  is,  we  think,  a 
different  question  from  the  one 
presented  in  this  case,  and  the  author- 
ities referred  to  need  not  be  discussed. 
Ordinarily,  all  hackmen  alike  have 
the  common  right  of  soliciting  the 
patronage  of  railroad  passengers,  but 
this  common  right  may  be  defeated  by 
the  railroad  company,  by  the  estab- 
lishment of  a  reasonable  rule  or  regu- 
lation with  respect  to  its  passengers 
while  they  are  in  such  company's 
charge.  At  the  point  where  the  rail- 
road company's  right  to  maintain  its 
rale  or  regulation  ends,  this  common 
right  of  the  transfer  companies 
begins.  It  is  not  contended  in  this 
caee,  neither  indeed  can  it  be,  that 
appellee  did  not  have  the  right  to  ex- 
clude all  hackmen  from  its  trains. 
Our  statutes  have  never  declared  rail- 
road companies  common  carriers  of 
transfer  companies.  But  the  conten- 
tion mainly  is  that  since  appellee  has 
not,  seen  fit  to  exclude  all,  but  has 
permitted  Green  and  his  agents  to 
canvass  its  passengers,  it  therefore 
lost  all  right  to  exclude  others.  But 
this  contention  cannot  be  maintained, 
A  properly  regulated  transfer  service 
on  passenger  trains  in  this  day  is  not 
only  a  convenience,  but  practically  a 
necessity.  The  means  adopted  by 
appellee  In  this  case,  or  some  similar 
method,  are  practically  the  only  plan 
by  which  such  business  can  be  regu- 
lated at  all.  To  admit  all  transfer 
agents  would  amount  not  only  to  an 
inconvenience  to  the  traveling  public, 
bnt  would  render  it  well-nigh  im- 
possible to  establish  any  rules  or  regu- 
lations in  regard  to  the  business  what- 
^o-  To  hold  as  appellant  insists  in 
IB  A.L.R.— 24. 


this  ease  would  be  nothing  short  of 
judicial  legislation.  If  the  rule  or 
regulation  adopted  by  a  railway  com- 
pany is  unreasonable,  the  court  would 
doubtless  afford  relief;  otherwise,  the 
question  is  one  for  the  legislative,  and 
not  the  judicial,  branch  of  the  govern- 
ment.'' 

And  in  Union  Transfer  Co.  v.  Ariz- 
ona Eastern  R.  Co.  (1910;  Ariz.)P.U.R. 
1915D,  734,  in  holding  that  the  delega- 
tion by  contract  to  onn  company  of 
the  right  to  solicit  baggage  on  trains, 
and  check  from  residences  and  hotein, 
and  the  denial  of  such  rights  or  privi- 
leges to  other  companies,  did  not  con- 
stitute undue  discrimination,  the  com- 
mission said :  "In  the  matter  of  solici- 
tation of  baggage  on  the  trains  for 
delivery  to  hotels  and  residences,  and 
in  the  matter  of  checking  baggage 
from  hotels  and  residences  to  destina- 
tion of  passengers,  it  is  obvious  that 
this  practice  is  one  in  the  interest  of 
the  traveling  public ;  that  the  railroad 
companies  may  profit  to  the  extent  of 
a  fixed  charge  for  such  privilege,  or 
a  percentage  of  the  earnings  accruing 
on  such  business,  does  not  change  this 
obvious  fact.  It  is  a  decided  con- 
venience for  passengers  on  trains  to 
be  able  to  make  arrangements  for 
delivery  of  their  baggage  without  the 
annoyance  and  loss  of  time  that  would 
result  from  completing  such  arrange- 
ments after  their  arrival  at  the 
stations.  .  .  .  It  is  clear  that  rail- 
road companies  could  not  allow  indis-; 
criminately  all  transfer  companies  the 
right  to  check  baggage  from  hotels 
and  residences,  or  to  place  solicitors 
upon  trains.  Railroads  necessarily 
must  exact  bonds  for  the  faithful  per- 
formance of  these  duties.  The  check- 
ing of  baggage  and  observance  of 
tariffs  and  regulations  as  to  weight, 
excess  charges,  etc.,  would  make  it 
impracticable,  if  not  impossible,  to 
permit  the  general  checking  of  bag- 
gage by  all  transfer  companies  and 
agents,  and  insure  observance  of  state 
and  interstate  charges  and  rules.  The 
delegation  of  the  right  by  contract  to 
solicit  baggage  on  trains,  and  check 
from  residences  and  hotels,  to  one 
company,  and  the  denial  of  such  rights 
or  privileges  to  other  companies,  can- 
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not  be  viewed  as  undue  diacrimliia- 
tion.  The  contracting  parties  to  such 
arrangement  must  use  care  to  protect 
the  public  against  imposition  and  the 
exaction  of  discriminatory  charges  for 
services  rendered  by  the  transfer 
company." 

And  in  New  York  contracts  grant- 
ing the  exclusive  privilege  of  solicit- 
ing patronage  on  trains  have  been 
held  to  be  not  only  against  public 
policy,  but  for  the  comfort  and  con- 
venience of  passengers.  Brown  v. 
New  York  C.  &  H.  R.  R.  Co,  (1894)  76 
Hun,  355,  27  N.  Y.  Supp.  69,  appeal 
dismissed  without  opinion  in  (1897) 
151  N.  Y.  674,  46  N.  E.  1145. 

And  in  Oregon  the  theory  which 
has  been  adopted  is  that  a  contract 
granting  an  exclusive  privilege  to 
solicit  patronage  on  trains  is  not 
against  public  policy  as  creating  an 
unlawful,  monopoly.  Baggage  &  0. 
Transfer  Co.  v.  Portland  (1917)  84 
Or.  348,  L.R.A.1917F,  1080,  164  Pac. 
670. 

So,  in  Kates  v.  Atlanta  Baggage  & 
Cab  Co.  (1899)  107  Ga.  635,  46  L.R.A. 
431,  34  S.  E.  873,  it  was  held  that,  in 
its  character  as  a  common  carrier,  a 
railroad  company  cannot  grant  to  any 
person,  or  persons,  rights  or  privileges 
which  it  refuses  others,  but  that  in 
the  management  and  control  of  its 
property  it  may  grant  concessions  to 
some  which  it  denies  to  others;  and 
where  it  acted  in  good  faith,  it  was 
held  not  to  violate  any  public  duty  or 
deprive  any  citizen  of  any  lawful 
right  by  granting  to  a  single  corpora- 
tion or  individual  the  exclusive  right 
of  entering  its  trains  to  solicit  the 
transportation  of  passengers  and  bag- 
gage, providing  that  in  so  doing  it  did 
not  interfere  with  the  exercise  by  any 
other  person  of  any  right  which  he 
might  lawfully  demand  of  the  com- 
pany as  a  common  carrier. 

And  in  Barney  v.  Oyster  Bay  &  H. 
S.  B.  Co.  (1876)  67  N.  Y.  301,  23  Am. 
Rep.  117,  in  holding  that  a  carrier 
which  has  established,  for  its  own 
profit  and  the  convenience  of  passen- 
gers, on  its  car  or  vessel,  an  agency 
for  the  delivery  of  baggage,  can  ex- 
clude all  other  persons  from  entering 
its  car  or  vessel  to  solicit  orders  in 


competition,    the    court    said:    "The 
carrier,  however,  may  make  reason- 
able rules  and  regulations  for  the 
conduct  of  his  business,   and  when 
they  are  made  known  passengers  are 
bound  to  observe  them.   He  may  carry 
on,  in  connection  with  his  business  of 
carrier,  any  other  business,  and  may 
use  his  property  in  any  way  he  may 
choose,  to  promote  his  interests,  not 
inconsistent  with  the  duty  he  owes  to 
passengers.     The   vessel    or   vehicle 
which  he  uses  is  his  own,  and,  except 
to  the  extent  to  which  he  has  devoted 
it  to  public  use  by  the  business  in 
which  he  has  engaged,  he  may  manage 
and  control  it  for  his  own  profit  and 
advantage,   to   the   exclusion   of   all 
other  persons.    For  instance,  the  sale 
of  books,  papers,  or  refreshments  is  a 
common  incident  to  the  business  of 
a  carrier  by  certain  modes  of  convey- 
ance, and  the  carrier  ouy  avail  him- 
self of  the  opportunity  which  his  busi- 
ness gives  him  to  supply  the  special 
wants  of  travelers  in  these  and  other 
respects,  and  appropriate  to  himself 
the  profits  of  the  business,  and  ex- 
clude third  persons  from  entering  the 
car  or  vessel  to  carry. on  the  same 
business,  in  opposition  to  him.     He 
may  grant  or  refuse  the  privilege  at 
his  option.     In  this,  no  right  of  a 
passenger  is  invaded.    The  passenger 
has  the  right  to  be  carried  and  to  en- 
joy equal  privileges  with  others,  or, 
at  least,  to  be  exempt  from  unjust  or 
offensive  discrimination  in  favor  of 
other   passengers.      But   he   has    no 
right    to    demand    that    in    matters 
not   falling   within   the   contract   of 
carriage,  the  carrier  shall  surrender 
in  any  respect  rights  incident  to  his 
ownership  of  his  property.    So,  also, 
a  carrier  may  establish,  for  the  con- 
venience of  passengers  and  for  his 
own  profit,  on  his  car  or  vessel,  an 
agency  for  the  delivery  of  baggage  of 
passengers,    and    exclude    all    other 
persons  from  entering  to  solicit  or 
receive   orders   from   passengers,   in 
competition   with   the   agency   estab- 
lished by  him.    This  is  in  no  just  sense 
a  monopoly.   It  is  simply  saving  to  the 
carrier  a  legitimate  advantage  which 
his  position  and  business  give  him." 
And  a  steamboat  company  may  law- 
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fully  refuse  to  take  ob  board  as  a 
passenger  an  agent  who  seeks  pas- 
sage merely  to  solicit  business,  where 
the  company  has  made  a  reasonable 
contract  with  another  to  solicit  such 
business  on  its  boata.  Jencks  t. 
Coleman  (1835)  2  Sumn.  221,  Fed. 
Cas.  No.  7,268;  The  D.  R.  Martin 
(1873),  11  Blatchf.  233,  Fed.  Cas. 
No.  1,039.  Thus,  in  Jencks  v.  Cole- 
man (Fed.)  supra,  it  was  held 
that  a  steamboat  company  may  refuse 
to  take  on  board  as  a  passenger,  the 
agent  of  a  line  of  stagecoaches,  who 
seeks  passage  merely  to  solicit  busi- 
ness, where  the  company  has  made  a 
reasonable  contract  with  another  line 
for  the  transportation  of  all  its 
passengers  who  choose  to  go  on  that 
line.  And  in  The  D.  R.  Martin  (1878) 
11  Blatchf.  233,  Fed.  Cas.  No.  1,030, 
where  the  carrier's  duty  to  transport 
one  who  went  on  board  a  steamer  for 
the  purpose  of  carrying  on  the  busi- 
ness of  an  express  agent  was  under 
consideration,  the  court  said:  "A 
steamboat  company  or  a  railroad  com- 
pany is  not  bound  to  furnish  traveling 
conveniences  for  those  who  wish  to 
engage,  on  their  vehicles,  in  the  busi- 
ness of  selling  books,  papers,  or 
articles  of  food,  or  in  the  business  of 
receiving  and  distributing  parcels  or 
banrage;  nor  to  permit  the  transac- 
tion of  this  business  in  their  vehicles 
when  it  interferes  with  their  own  in- 
terests. If  a  profit  may  arise  from 
such  business,  the  benefit  of  it  be- 
longs to  the  company,  and  they  are 
entitled  to  the  exclusive  use  of  their 
vehicles  for  such  purposes." 

And  it  has  been  held  that  a  railroad 
company  is  not  prevented  from  grant- 
ing to  a  particular  person,  engaged  in 
transferring  passengers  and  baggage, 
the  exclusive  right  to  solicit  on  its 
trains  the  patronage  of  passengers,  by 
a  statute  requiring  it  to  grant  equal 
facilities  for  transportation  of  freight 
and  passengers,  without  discrimina- 
tion. Dingman  v.  Duluth,  S.  S.  &  A.  R. 
(>>.  (1911)  164  Mich.  328,  32  L.R.A. 
(NS.)  1181, 180  N.  W.  24.  In  reaching 
this  conclusion,  the  court  distinguished 
soliciting  on  trains  from  soliciting 
at  stations,  saying:  "To  give  to  §  6266, 
2  Oomp.  Laws,  the  construction  con- 


tended for  by  plaintiff,  would  result 
in  depriving  the  public  of  one  of  the 
most  valuable  privileges  incident  to 
public  travel.  That  the  privilege  of 
dealing  with  a  competent  and  trust- 
worthy baggage  agent  is  a  valuable 
one  seems  too  obvious  for  argument. 
The  traveling  stranger  is  often 
ignorant  of  the  location  of  termini 
or  his  destination,  and  the  best 
means  of  transportation  to  and  from 
the  same.  He  is  entitled  to  receive 
this  information,  and  to  receive  it 
from  one  whose  position  upon  the 
train  is  a  guaranty  that  he  is  re- 
sponsible and  may  be  safely  intrust- 
ed with  the  person  or  property  of  tho 
traveler.  In  large  cities,  scores,  nay 
hundreds,  are  engaged  in  the  same 
business  as  is  the  plaintiff.  To  compel 
the  railroad  company  to  transport  all 
persons  who  desired  to  solicit  the 
transportation  of  passengers  or  bag- 
gage would,  of  necessity,  result  in  the 
refusal  of  the  company  to  carry  any, 
and,  as  a  consequence,  the  denial  to 
the  traveling  public  of  a  service  of 
the  greatest  possible  importance.  But 
suppose  the  railroad,  instead  of  re- 
fusing to  carry  all,  permitted  two  or 
more  baggage  agents  upon  its  trains. 
The  conditions  which  would  result 
from  such  a  course  would  at  once  be- 
come intolerable.  Rival  agents  would 
besiege  the  passenger  for  his  business, 
to  his  infinite  annoyance,  and  when 
he  finally  made  a  selection  he  would 
have  no  means  of  knowing  that  he  had 
chosen  either  a  competent  or  re- 
sponsible agency  for  its  transaction. 
It  may  be  urged  that  the  passenger 
is  subjected  to  the  same  annoyance 
upon  his  arrival  at  his  destination.  If 
this  Is  so,  it  is  because  he  voluntarily 
transacts  his  business  at  the  depot, 
rather  than  upon  the  train.  But  the 
conditions  at  the  depot  are  different 
from  those  upon  the  train.  At  the 
depot  the  competition  for  his  busi- 
ness is  ordinarily  duly  regulated, 
and  under  the  supervision  of  the 
police,  a  safeguard  entirely  wanting 
upon  trains."  And  a  similar  conclu- 
sion has  been  reached  in  New  York, 
under  a  statute  providing  that  a  rail- 
road company  shall  give  no  prefer- 
ence for  the  transaction  of  the  busi- 
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nesB  of  a  common  carrier  on  its  cars, 
or  in  its  depots,  or  on  its  grounds,  to 
any  person  competing  in  the  same 
business,  or  in  the  business  of  trans- 
porting property  for  themselves  or 
others,  the  theory  being  that  such 
provisions  relate  only  to  those  having 
contractual  relations  with  the  carrier. 
Brown  v.  New  York  C.  &  H.  R.  R.  Co. 
(1894)  75  Hun,  855,  27  N.  Y.  Supp. 
$9,  appeal  dismissed  without  opinion 
in  (1897)  151  N.  Y.  674,  46  N.  E.  1145. 
And  in  Oregon  the  rule  is  that  a 
statute  making  it  unlawful  for  a 
common  carrier  to  make  or  give  any 
undue  or  unreasonable  privilege  or 
advantage  to  any  particular  person, 
firm,  or  corporation,  enacted  with  the 
intent  merely  to  prohibit  preferences 
among  passengers  and  shippers,  does 
not  affect  the  validity  of  a  contract 
by  a  railroad  company,  giving  a  partic- 
ular baggage  company  the  exclusive 
right  to  solicit  patronage  on  its  trains. 
Baggage  &  0.  Transfer  Co.  v.  Portland 
(1917)  64  Or.  843,  L.R.A.1917F,  1080, 
164  Pac.  670.  Nor  does  the  grant  to 
one  of  the  exclusive  right  to  solicit 
on  a  carrier's  trains  the  transfer  busi- 
ness of  its  passengers  constitute  a 
violation  of  an  anti-trust  statute  as 
an  unauthorized  restriction  in  the  free 
pursuit  of  business.  Lewis  v.  Weather- 
ford,  M.  W.  &  N.  W.  R.  Co.  (1904)  86 
Tex.  Civ.  App.  48,  81  S.  W.  111.  The 
court  said :  "One  of  appellant's  assign- 
ments of  error,  though  not  the  first 
presented  in  the  brief,  is  that  the 
court  erred  in  perpetuating  the  in- 
junction, because  the  rule  or  regula- 
tion by  the  appellee  whereby  the  ex- 
clusive privilege  of  soliciting  the 
patronage  of  its  passengers  was  given 
to  Green  creates  a  monopoly,  and  it 
is  violative  of  the  Antt>trust  Law  of 
this  state.    That  portion  of  the  Anti- 


trust Law  which  is  germane  to  the 
point  here  made  is  as  follows :  'A  trust 
is  a  combination  of  capital,  skill,  or 
acts  by  two  or  more  personB,  firms, 
corporations,  or  association  of  per- 
sons, or  either  two  or  more  of  them, 
for  either,  any  or  ail  of  the  follow- 
ing purposes:  (1)  .  .  .  To  create 
or  carry  out  restriction  in  the  free 
pursuit  of  any  business  authorized  or 
permitted  by  the  laws  of  this  state.' 
It  is,  we  think,  sufficient  answer  to 
this  contention  that  the  rule  or  regula- 
tion of  appellees,  by  which  Green  was 
permitted  to  solicit  the  patronage  of 
its  passengers  to  the  exclusion  of 
appellant,  did  not  'create  or  carry  out 
restrictions  in  the  free  pursuit  of  any 
business  authorized  or  permitted  by 
the  laws  of  this  state,'  because  the 
only  restriction  imposed  is  with  re- 
spect to  the  transaction  of  appellant^s 
business  on  appellee'e  passenger 
trains,  which  he  is  nowhere  authorized 
or  permitted  by  the  laws  of  this  state 
to  engage  in.  It  is,  therefore,  not  a 
restriction  upon  the  free  pursuit  of  his 
lawful  business.  In  the  sense  that  the 
regulation  prevents  appellant  from 
securing  the  patronage  of  appellee's 
passengers,  it  may  be  said  to  be  a  re- 
striction upon  his  business.  But  the 
least  reflection  will  show  that,  if  this 
construction  of  the  law  were  to  be 
adopted,  a  very  large  per  cent  of  the 
everyday  contracts  in  the  business 
world,  such  as  those  of  leasing,  of 
agency,  of  service,  and  the  like,  would 
be  reprobated,  a  result  never  dreamed 
of  by  the  legislators  who  enacted 
the  statute.  If  appellee  is  to  be 
denied  the  relief  prayed  for,  it  must 
be  upon  other  grounds  than  thai 
asserted  in  this  assignment." 

G.  J.  a 
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CHARLES  E.  BERGER,  Plff.  in  Certiorari, 

V. 

SUPERIOR  COURT  FOR  SACRAMENTO  COUNTY,  et  aL 

OmUlomia  Supreme  Oinut  (In  Bane)—Auguat  14,  1017, 
(176  Cal.  719,  167  Puc  148.) 

Contempt  —  member  of  class  —  disobedience  of  injunction. 

1.  An  injunction  may  run  against  a  party  to  the  action,  and  class  o2 
persons  through  whom  he  may  act  though  they  are  not  parties  to  the 
action,  so  ,as  to  render  a  member  o.f  such  class  guilty  of  contempt  for 
disobedience  of  the  injunction. 

[See  note  on  this  question  beginning  on  page  386.] 

Pleading  —  afiQdavit  to  support  con-     he  was  not  a  party,  does  not  render 

him  guilty  of  contempt  in  violatintr 
the  injunction  within  the  terms  of 
which  he  does  not  come. 

[See  6  R.  C.  L.  504,  506,  507.] 

Injunction  —  who  may  violate. 

4.  There  can  be  no  disobedience  of 
an  injunction  by  a  person  who  was  not 
included  in  the  mandate  of  the  court, 
either  by  name  or  as  a  member  of  a 
class  which  is  properly  included,  and 
who  is  not  acting  as  an  aider  or 
abettor  of  one  so  included  in  the  as- 
sertion of  his  claim. 


tempt  proceeding. 

2.  To  support  an  adjudication  for 
contempt  the  aflidavit  on  which  the 
proceeding  is  instituted  must  state 
facts  constituting  the  offense. 

[See  6  R.  G.  L.  637;  see  also  note  in 
2  A.L.R.  225.] 
Contempt  —  violation  of  injunction  — 

who  punishable. 

3.  Actual  notice  by  one  engaged  in 
picketing  a  place  of  business  alleged 
to  be  unfair  to  union  labor,  of  a  judg- 
ment enjoining  others  from  perform- 
ing such  acts  in  an  action  to  which 


Cbrttorabi  to  the  Superior  Court  for  Sacramento  County  (Busiclc,  J.) 
to  review  an  order  adjudging  petitioner  guilty  of  contempt  for  violation 
of  an  injunction.    Order  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Henry  R  Lisrter,  for  plaintiff  in 
certiorari : 

Certiorari  will  lie  to  review  a  judg- 
ment of  contempt. 

Batchelder  v.  Moore,  42  Cal.  414; 
Hutton  v.  Superior  Ct.  147  Cal.  156, 
81  Pac  409;  Schwarz  v.  Superior  Ct. 
Ill  Cal,  106,  43  Pac.  580;  Frowley  v. 
Superior  Ct.  158  Cal.  220, 110  Pac.  817. 

Even  after  an  arrest  in  a  criminal 
cause,  where  the  jurisdiction  of  the 
court  has  been  established  over  the 
person,  foy  reason  of  the  arrest,  judg- 
ment cannot  be  taken  against  the  de- 
f endant-by  default,  although  of  course 
his  bail  may  be  forfeited. 

1  Bishop,  New  Crim.  Proc.  §§  267 
et  seq.;  Bigelow  v.  Stearns,  19  Johns. 
39,   10  Am.  Dec.  189. 

The  court  exceeded  its  jurisdiction 
in  finding' that  Berger  was  guilty  of 
a  contumacious  contempt,  for  the  rea- 
son that  he  had  not  been  charged  with 
a  contamacious  contempt. 


Re  Reese,  47  C.  C.  A.  87,  107  Fed. 
943,  14  Am.  Crim.  Rep.  258. 

In  a  contempt  case  the  guilt  of  the 
defendant  must  be  established  by  evi- 
dence beyond  a  reasonable  doubt. 

Re  Buckley,  69  Cal.  1,  10  Pac.  69; 
Reymert  v.  Smith,  6  Cal.  App.  380,  90 
Pac.  470. 

Mr.  Charles  B.  Harris  also  for  plain- 
tiff in  certiorari. 

Mr.  W.  T.  Phipps,  for  defendant  in 
certiorari : 

Certiorari  will  not  lie  npon  any 
ground  that  has  so  far  been  stated  by 
petitioner. 

Armstrong  v.  Superior  Ct.  173  Cal. 
341,  159  Pac.  1176. 

Angellotti,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  a  proceeding  in  certiorari 
to  review  an  order  of  the  superior 
court  of  Sacramento  county,  adjudg- 
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ing  petitioner  guilty  of  contempt  for 
violation  of  the  terms  of  a  final 
judgment  of  said  court,  enjoining 
certain  parties  therein  named,  "their 
officers,  members,  agents,  clerks,  at- 
torneys, and  servants"  from  picket- 
ing, or  causing  to  be  picketed,  the 
place  of  business  of  the  plaintiffs  in 
the  action,  with  any  placard  or  de- 
vice having  on  it  words  and  figures 
as  follows :  "This  theater  is  unfair 
to  organized  labor,  indorsed  by  Cen- 
tral Labor  Council" — or  any  other 
placard  or  device  having  words  of 
similar  import  and  form,  or  from 
displaying  any  such  placard  or  de- 
vice in  front  of  or  in  the  immediate 
vicinity  of  said  place  of  business. 
The  parties  named  in  the  judgment 
as  so  .enjoined  were  all  the  defend- 
ants in  the  action,  being  a  motion 
picture  operators'  union  and  certain 
officers  thereof.  The  petitioner, 
Berger,  was  not  a  party  to  the  ac- 
tion, and  was  not  named  in  the  judg- 
ment. The  affidavit  on  which  the 
contempt  proceeding  was  based 
shows  merely  the  following:  Some 
five  months  after  the  judgment  was 
given  he  did  "picketing"  in  front  of 
plaintiff's  place  of  business,  "by 
walking  and  parading  back  and 
forth  in  front  of  said  premises,  and 
carrying  on  his  person  a  conspicu- 
ously displayed  sash,  which  sash 
bore  words  conspicuously  displaying 
in  large  letters,  to  wit,  'Unfair  to 
organized  labor.'"  He  was  then 
personally  served  with  a  copy  of 
said  judgment,  but  nevertheless  con- 
tinued his  acts.  It  was  for  this  al- 
leged disobedience  to  the  terms  ^  of 
the  judgment  that  he  was  adjudged 
guilty  of  contempt  by  the  court,  and 
punishment  was  imposed.  There 
was  no  allegation  whatever  in  the 
affidavit,  which  constitutes  the  foun- 
dation of  the  contempt  proceeding, 
to  the  effect  that  petitioner  was  a 
member  of  the  defendant  motion 
picture  operators'  union,  or  that 
there  was  any  connection,  either  as 
aider,  abettor,  or  in  any  other  way, 
between  him  and  any  of  the  en- 
joined parties,  or  that  he  was  an 
officer  or  member  or  agent  or  clerk 
or  attorney  or  servant  of  any  such 


party.  So  far  as  appears  therefrom, 
or  from  the  findings  of  the  judge 
of  the  superior  court,  he  was  an 
absolute  stranger  to  the  proceed- 
ings, having  no  connection,  direct  or 
indirect,  with  any  of  the  parties,  and 
not  acting  in  concert  with  any  of 
them.  The  claim  that,  although  an 
entire  stranger  to  the  proceedings, 
he  was  guilty  of  contempt,  is  based 
entirely  on  the  fact  that  he  had  ac- 
tual notice  of  the  terms  of  the  in- 
junction, by  reason  of  the  service  of 
a  copy  thereof  upon  him,  and  be- 
cause of  this  actual  notice  is  bound 
by  ite  terms  equally  with  those 
against  whom  it  runs. 

It  is  thoroughly  settled  in  this 
state  that  the  am-  „.  ^.  ^ 
davit  by  which  a  alTvlt'S^JT-" 
contempt  proceed-  ;;^e*diJ«?'* 
ing  is  instituted,  in 
order  to  sufficiently  support  an  ad- 
judication of  contempt,  must  state 
facts  constituting  the  offense.  It  is 
the  complaint  in  such  a  case,  and  if 
defective  in  that  respect,  the  i^djudi- 
cation  cannot  stand.  So  we  are  not 
concerned  here  with  any  question 
whether  the  lower  court  might  prop- 
erly infer,  as  mere  matter  of  evi- 
dence, from  the  facte  set  forth  in  the 
affidavit,  that  petitioner  was  acting 
in  concert  with  the  enjoined  parties 
as  an  agent  or  servant  of  some  kind, 
or  as  an  aider  or  abettor,  or  in  sup- 
port of  their  claims.  Such  was 
neither  the  charge  against  him  nor 
the  conclusion  of  the  lower  eourt 
The  judgment  of  contempt  was 
based  solely  on  the  fact  that  he  did 
the  specified  thing,  with  actual  no- 
tice that  other  persons  were  en- 
joined from  doing  the  same  thing  by 
a  judgment  in  a  civil  action  to  whidi 
he  was  not  a  party,  and  whidi  did 
not,  by  ite  terms,  prohibit  him  from 
doing  anything. 

It  seems  manifest  an  lirinciple 
that   this    affidavit 
did  not  charge  a  dis-  ^oimuSSZt 
obedience     of     the  ««>i»"c«*»«-^*»» 
judgment.  The  »-»•"•»»•; 

judgment  enjoining  was  not  a  judg- 
ment in  rem,  of  course,  but  strictly 
one  in  personam. 

Ordinarily  only  the  parties  to  an 
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action  and  their  successors  are 
bound  l^  a  judgment  given  in  an 
action  inter  partes.  In  matters  of 
injunction,  however,  it  has  been  a 
common  practice  to 
make  the  injunction 
run  also  to  classes 
of  persons  through 
vhom  the  enjoined  party  may  act, 
such  as  agents,  servants,  employees, 
aiders,  abettors,  etc.,  though  not 
parties  to  the  action ;  and  this  prac- 
tice has  always  been  uidield  by  tiie 
courts,  and  any  of  such  parties  vio- 
lating its  terms  with  notice  thereof 
are  held  guilty  of  contempt  for  dis- 
obedience of  the  judgment.  But  the 
whole  effect  of  this  is  simply  to  make 
the  injunction  effectual  against  all 
through  whom  the  enjoined  party 
may  act,  and  to  prevent  the  prohib- 
ited action  by  persons  acting  in  con- 
cert with  or  in  support  of  the  claim 
of  the  enjoined  party,  who  are  in 
fact  his  aiders  and  abettors.  As  we 
have  said,  this  practice  is  thorough- 
ly settled  and  approved  by  the 
courts,  and  there  is  a  fair  foundation 
for  a  conclusion  that  persons  so  co- 
operating with  the  enjoined  parly 
are  guilty  of  a  disobedience  of  the 
injunction.  But  despite  expressions 
in  some  authorities  that  at  first 
bhish  lend  support  to  the  contention 
of  respondent,  it  is  generally  held 
that  a  theory  of  disobedience  of  the 
injunction  caimot  be  predicated  on 
the  act  of  a  person  not  in  any  way 
included  in  its  terms,  or  acting  in 
concert  with  the  enjoined  party  and 
in  support  of  his  claims.  Most  of 
the  cases  cited  by  learned  counsel 
for  respondent  relate  to  a  person  so 
included  or  so  acting.  The  situation 
as  to  the  law  in  this  regard  is,  as  we 
think,  correctly  set  forth  in  the 
opinion  of  the  New  York  court  of 
appeals  in  Rigas  v.  Livingston,  178 
N.  Y.  20,  70  N.  E.  107,  in  which  it 
was  said :  "It  is  true  that  persons 
not  parties  to  the  action  may  be 
bound  by  an  injunction  if  they  have 
knowledge  of  it,  provided  they  are 
servants  or  agents  of  the  defendants 
or  act  in  collusion  or  combination 
with  them.  .  .  .  Authorities  il- 
lostrating  the  rule  might  be  cited 


to  an  indefinite  extent,  but  the  un- 
derlying principle  in  all  cases  of  this 
class,  on  which  is  founded  the  power 
of  the  court  to  punish  for  the  viola- 
tion of  its  mandate  persons  not  par- 
ties to  the  action,  is  that  the  parties 
so  punished  were  acting  either  as 
the  agents  or  servants  of  the  defend- 
ants, or  in  combination  or  collusion 
with  them,  or  in  assertion  of  their 
rights  or  claims." 

This  was  approvingly  quoted  by 
the  same  court  in  People  ex  rel. 
Steams  v.  Marr,  181  N.  Y.  463,  106 
Am.  St.  Rep.  562,  74  N.  E.  481,  S 
Ann.  Cas.  25,  and  we  think  it  is  un- 
questionably correct.  Even  in  the 
Federal  cases  relied  on  as  establish- 
ing that,  under  the  practice  of  the 
Federal  courts,  an  absolute  stranger 
to  the  proceedings  having  actual  no- 
tice of  the  injunction  may  be  pun- 
ished as  for  a  contempt  in  the  event 
of  action  by  him  in  contravention  of 
its  terms,  it  is  recognized  that  his 
contempt  is  not  for  disobedience  of 
the  injunction.  The  only  theory  up- 
on which-  such  decisions  declare  he 
may  be  held  at  all  under  such  cir- 
cumstances is  set  forth  in  the  opin- 
ion in  Garrigan  v.  United  States,  23 
L.R.A.(N.S.)  1295,  89  C.  C.  A.  494, 
163  Fed.  16,  where  it  was  s-'d  that 
"he  is  not  chargeable  for  breach  or 
violation  of  the  injunction,  in  the 
well-recognized  sense  of  those  terms 
applicable  to  parties,"  and  therefore 
no  remedial  contempt  proceedings, 
"for  the  benefit  and  enforcement  of 
the  rights"  of  parties  to  the  suit, 
could  be  maintained  against  him; 
and  that  the  proceedings  and  con- 
viction must  be  regarded  as  "dis- 
tinctly criminal  in  their  nature," 
and  solely  "to  punish  for  acts  in 
contempt  of  the  power  and  dignity 
of  the  court."  We  think  it  manifest 
there  can  be  no  disobedience  of  an 
injunction  by  a  person  who  is  not 
included  in  the  mandate  of  the  court, 
either  by  name  or  as  a  member  of 
a  class  of  persons 
which  is  properly  |,"2S^iV°^oi.te. 
included,  and  who  is 
not  acting  as  an  aider  and  abettor  of 
one  so  included  in  the  assertion  of 
his  claims.   The  injunction  here  was 
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not  one  prohibiting  the  picketing  of 
plaintiffs  premises  by  any  and  all 
persons, — one  running  against  the 
whole  world,  as  it  were, — ^but  simply 
one  prohibiting  certain  persons  and 
classes  of  persons  from  picketing; 
and  only  those  who  may  fairly  be 
held  to  be  included  in  its  terms  can 
disobey  the  same. 

We  are  entirely  at  a  loss  to  see 
how,  there  being  no  disobedience  of 
the  injunction  charged,  as  we  have 
shown,  there  can  be  any  conviction 
of  contempt  based  on  the  theory  that 
'  the  affidavit  or  complaint  shows  acts 
"in  contempt  of  the  power  and  dig- 
nity of  the  court," — acts,  as  referred 
to  in  Garrigan  v.  United  States, 
supra,  in  defiance  of  the  "command 
of  the  court,"  and  constituting  an 
"interference  with  or  obstruction  of 
the  administration  of  justice." 
There  was  no  "command"  of  the 
court  addressed  to  petitioner  in  any 
way,  by  or  as  a  member  of  any  class, 
and  it  was  not  charged  that  he  was 
acting  in  concert  or  connection  with 
or  in  aid  of  any  party  to  whom  the 
command  was  addressed.  How, 
then,  can  it  be  said  that  he  was  act- 
ing in  defiance  of  the  command  of 
tiie  court,  or  in  any  way  interfering 
with  the  execution  of  that  command 
against  those  to  whom  it  was  ad- 
dressed? Nor  can  we  see  in  the 
matters  charged  any  interference 
with  "the  process  or  proceedings  of 
a  court."  Code  Civ.  Proc.  §  1209, 
Bubd.  9.  We  are  firmly  of  the  opin- 
ion that  the  only  logical  view  in 
such  cases  as  the  one  at  bar  is  that 
we  have  set  forth  from  Rigas  v. 
Livingston,  supra,  and  that  for  such 
acts  as  are  described  in  the  affidavit 
herein  there  can  be  no  adjudication 


of  contempt  unless  the  same  con- 
stitute a  disobedience  of  the  injunc- 
tion. 

A  similar  question  was  presented 
to  us  in  Otto  V.  Superior  Ct.  S.  F. 
No.  8121,  which  was  decided  from 
the  bench  on  March  5, 1917,  against 
the  claim  here  made  by  respoadent. 
The  views  of  the  court  were  then 
orally  stated,  and  no  written  opinion 
was  filed. 
.  As  we  have  already  suggested, 
what  we  have  said  bears  not  at  aD 
upon  the  right  of  a  court,  in  a 
case  where  contempt  is  sufficientiy 
charged  by  complaint  or  affidavit, 
to  make  such  reasonable  inferences 
from  the  evidence  as  to  the  charac- 
ter in  which  a  party  acted  as  are 
warranted  by  such  evidence.  But  in 
this  case,  as  already  shown,  we  have 
neither  charge  nor  findings  by  the 
lower  court  of  matters  showing 
what  amounts  to  a  disobedience  of 
the  injunction  by  the  petitioner. 

In  view  of  our  conclusion  on  this 
point,  other  points  made  by  peti- 
tioner need  not  be  considered. 

The  order  adjudicating  petitioner 
guilty  of  contempt,  and  prescribing 
a  penalty  therefor,  is  annulled. 

We  concur:  Sloss,  J.;  Shaw,  J.; 
Victor  E.  Shaw,  Judge  pro  tern.; 
Melvin,  J.;  Henshaw,  J. 


NOTE. 

The  violation  of  an  injunction  by 
one  not  a  parly  to  the  injunction  suit, 
as  a  contempt,  is  the  subject  of  the 
annotation   following   STATE   ez  rel. 

LlNDSLBTY  V.  GBAOY,  pOSt,  886. 


SAM  TOSH  et  al.,  Plffs.  in  Err., 

V. 

WEST  KENTUCKY  COAL  COMPANY. 

United  States  Oiroutt  Court  of  Appeals,  Stxth  Otr<nUt—June  14,  1918. 

(164  C.  C.  A.  156,  252  Fed.  44.) 

Contempt  —  acts  in  separate  proceeding. 

1.  Notice  of  an  injunction  issued  at  the  time  of  a  strike  growing  out 
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of  an  attempt  to  unionize  a  business,  restraining  all  persons  with  notice 
thereof  from  interfering  in  any  manner  with  complainant's  business,  or 
compelling  or  inducing  employees  to  refuse  to  work,  will  not  render  persons 
interfering  with  such  employees,  in  another  attempt  to  unionize  the  busi- 
ness several  years  later,  guilty  of  contempt,  unless  the  persons  accused 
are  associates  of  or  represent  defendants  in  the  in  junctional  decree,  or  the 
condition  out  of  which  the  alleged  attempt  grows  is  a  mere  continuation 
of  the  earlier  strike. 

[See  note  on  this  question  beginning  on  page  386.] 

it  was  entered,  will  not  prevent  pun- 
ishment for  contempt  for  its  violation 
by  persons  amenable  to  it. 

—  acts  not  connected  with  those  en- 


Appeal  —  joint  writ  of  error  —  motion 

to  dismiss  —  denial. 

2.  A  writ  of  error  will  not  be  dis- 
missed because  joint,  where  it  was 
sued  out  by  two  persons  convicted  of 
contempt  of  an  injunction  decree  in  a 
proceeding  which  was  joint  through- 
out, and  the  motion  was  not  made  un- 
til some  months  after  opposing  coun- 
sel had  agreed  that  the  record  would 
be  sufficient. 
Contempt  —  violation  of  injunction  -r 

lapse  of  time. 

8.  The  mere  facts  that  an  injunction 
decree  finally  adjudicated  the  rights 
of  the  parties  to  the  proceeding,  and 
tiiat  several  years  have  elapsed  since 


joined. 

4.  Renewed  efforts  by  members  of  a 
labor  union  to  unionize  a  mine,  ten 
years  after  the  issuance  of  an  injunc- 
tion forbidding  other  members  as 
individuals  to  interfere  with  mine 
employees,  is  not  enough  to  tie  the 
conditions  at  the  later  date  to  those 
of  the  earlier  one  so  as  to  make  per- 
sons acting  at  the  later  date  guilty 
of  contempt  for  violation  of  the  in- 
junction. 


Error  to  the  District  Court  of  the  United  States  for  the  Western  District 
of  Kentucky  (Evans,  Dist.  J.)  to  review  a  judgment  in  favor  of  complain- 
ant in  proceedings  for  contempt,  for  violation  of  an  injunction.    Reversed. 
The  facta  are  stated  in  the  opinion  of  the  court. 

structing,  or  stopping  any  of  the 
business  of  complainant,  ...  or 
its  agents,  servants,  or  employees,  in 
the  operation  of  its  property  or  busi- 
ness at  any  of  the  mines  or  upon  any 
of  the  properties"  of  complainant,  in 
certain  counties  named,  and  from 
compelling  or  inducing  (or  attempt- 
ing to  do  so)  any  of  complainant's 
employees,  by  threats,  intimidation, 
force,  or  violence,  to  refuse  or  fail  to 
do  their  work,  or  to  discharge  their 
duties  as  such  employees,  or  to  leave 
its  service,  or  from  in  any  manner 
interfering  with,  molesting,  or  hin- 
dering any  of  such  employees,  and 
from  preventing  or  attempting  to 
prevent  any  person  or  persons  by 
threats,  intimidation,  force,  or  vio- 
lence from  entering  or  continuing  in 
complainant's  employ,  as  well  as 
from  other  means  of  violence,  inter- 
ference, or  intimidation  set  up. 

Plaintiffs  in  error  were  not  par- 
ties to  that  action.    A  certified  copy 


Argued  before  Knappen  and  Den- 
ison.  Circuit  Judges,  and  Sater,  Dis- 
trict Judge. 

Messrs.  Henson  &  Taylor,  W.  O. 
Smith,  and  Luke  Teague  for  plaintiffs 
in  error. 

Messrs.  H.  D,  Allen,  W.  T.  Harris, 
H.  D.  Allen,  Jr.,  Edmund  F.  Trabne, 
John  C.  Doolan,  Attilla  Cox,  and  W. 
W.  Crawford  for  defendant  in  error. 

Per  Curiam: 

Defendant  in  error,  as  complain- 
ant in  a  bUl  in  equity  filed  during  a 
strike  affecting  its  employees  in  its 
mining  business,  and  growing  out  of 
an  attempt  to  unionize  its  mines,  ob- 
tained in  November,  1907,  a  final  de- 
cree enjoining  the  defendants  there- 
in, and  "all  other  persons  associated 
or  connected  with  them  or  under 
their  authority,  or  direction,  or  con- 
trol, and  all  persons  whatsoever,  who 
may  have  acquired  notice,  informa- 
tion, or  knowledge  of  this  judgment 
.  .  .  from  in  any  manner  interfer- 
ing with,  molesting,  hindering,  ob- 
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■of  the  decree  was  served  on  each  of 
the  plaintiffs  in  error  in  April,  1917, 
and  May,  1917,  respectively — ^thus 
between  nine  and  ten  years  after  en- 
try of  the  final  decree.  On  June  2, 
1917,  the  coal  company,  upon  afH- 
davit  of  its  general  superintendent, 
accompanied  by  affidavits  of  other 
parties,  obtained  in  the  court  below 
an  order  to  show  cause  why  plain- 
tiffs in  error  (and  others)  should 
not  be  punished  for  contempt  of 
court  in  violating  this  injunction. 
Later,  plaintiffs  in  error  were,  upon 
trial  by  jury  under  Clayton  Act  Oct. 
15,  1914,  chap.  323,  §  22,  38  Stat,  at 
L.  738,  Comp.  Stat.  §  1245b,  6  Fed. 
Stat.  Anno.  2d  ed.  p.  142,  convicted 
of  contempt  of  court,  in  violating 
the  injunction,  by  Imowingly  at- 
tempting, the  one  by  threats  of  vio- 
lence, to  induce  and  compel  a  certain 
employee  of  the  coal  company  to  re- 
fuse or  fail  to  do  his  work  as  such 
employee,  the  other  by  threats  and 
violence  to  induce  another  employee 
of  the  coal  company  to  leave  its  serv- 
ice and  employment.  Plaintiffs  in 
error  were  sentenced  each  to  sixty 
days,  imprisonment,  and  each  to  the 
payment  of  a  substantial  fine — ^both 
fines  being  ordered  paid  to  the  coal 
company,  except  that  in  the  case  of 
one  of  them  a  portion  was  ordered 
paid  to  the  subject  of  the  alleged 
violence.  This  trial  and  conviction 
were  had  against  the  contentions  of 
plaintiff  in  error,  seasonably  urged, 
that  they  were  not  amenable  to  the 
injunction,  and  that  neither  the 
facts  alleged  nor  the  evidence  of- 
fered constituted  an  offense  or  au- 
thorized their  conviction.  This  writ 
was  brought  to  reverse  that  judg- 
ment. 

1.  Plaintiffs  joined  in  a  single  writ 
of  error.  Motion  is  made  to  dismiss 
on  the  ground  that  review  can  be 
had  only  on  separate  writs.  Sep- 
arate writs  are  required  where  judg- 
ments in  wholly  separate  suits  are 
sought  to  be  reviewed  (Brown  v. 
Spofford,  95  U.  S.  474,  484,  24  L.  ed. 
508,  510),  even  though  the  cases 
were  consolidated  for  trial  (Louis- 
ville &  N.  R.  Co.  V.  Summers  [C.  C. 


A.  6th  C]  60  C.  C.  A.  487, 125  Fed. 
720) ,  and  even  where  the  cases  grew 
out  of  one  accident  (Waters-Pierce 
Oil  Co.  V.  Van  Elderen  [C.  C.  A.  8th 
C]  70  C.  C.  A.  255,  137  Fed.  562). 
In  two  of  the  cases  cited  jurisdiction 
was  retained  in  the  absence  of  ob- 
jection by  defendant  in  error.  In  the 
third  a  motion  to  dismiss,  made  after 
the  lapse  of  the  six  months'  period 
for  issuing  writ,  was  overruled  be- 
cause of  stipulation  by  counsel  that 
the  writs  of  error  might  be  consid- 
ered and  treated  as  a  single  writ,  the 
record  printed  and  treated  as  one 
and  the  same,  and  the  causes  argued 
as  one. 

In  the  instant  case,  while  the  mo- 
tion to  dismiss  was  made  about  four 
months  after  judgment,  it  was  not 
made  until  more  than  four  months 
after  settlement  of  the  joint  bill  of 
exceptions,  nor  until  more  than 
three  months  after  filing  prsecipe 
calling  for  copy  of  the  proceedings 
as  to  each  plaintiff  in  error,  accom- 
panied by  an  indorsement  of  oppos- 
ing counsel, — "Service  of  this  prse- 
cipe is  accepted,  and  we  agree  that 
the  above  record  will  be  sufficient," 
— ^nor  until  more  than  two  months 
after  the  filing  in  this  court  of  the 
printed  transcript.  The  proceeding 
in  this  case  was  joint  throughout, 
both  as  respects  affidavit  for  arrest, 
order  to  show  cause,  trial,  verdict, 
and  judgment  entry;  the  judgment 
as  to  each  respondent  being  merely 
separately  paragraphed.  Moreover, 
it  has  been  the  practice  of  this  court 
to  review  judgments,  not  only  in 
criminal  cases  proper,  but  In  pro- 
ceedings for  crinunal  contempt,  by 
joint  writ  of  error,  as  in  Foster  v. 
United  States,  101  C.  C.  A.  485, 
178  Fed.  165;  Sona  v.  Aluminum 
Casting  Co.  131  C.  C.  A.  232,  214 
Fed.  936;  Kalama-  .      .  ^ 

zoo      Loose      Leaf  w^STorilS?.- 
Binder       Co.       v.  Sui:3e.*iiSJ^ 
Proudfit  Loose  Leaf 
Co.  144  C.  C.  A.  418,  230  Fed.  120. 
The  motion  to  dismiss  is  overruled. 

2.  We  see  no  merit  in  the  conten- 
tion that  the  injunctional  decree  in 
the  equity  suit  afforded  no  basis  for 
contempt  proceedings  for  its  viola- 
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tion,  against  parties  amenable  to  it, 
upon  the  ground 
that  the  decree 
finally  adjudicated 
the  rights  of  the 
parties  to  it,  or  because  of  mere 
lapse  -of  time  sinde  its  rendition. 
The  purpose  of  the  decree  was  to 
restrain;  it  looked  to  the  future. 
Instances  of  contempt  proceedings 
for  violations  of  final  decrees  are 
numerous;  it  is  enough  to  refer  to 
L.  E.  Waterman  Ck>.  v.  Standard 
Drug  Co.  120  C.  C.  A.  455,  202  Fed. 
167,  and  Kalamazoo  Loose  Leaf 
Binder  Co.  v.  Proudfit  Loose  Leaf 
Co.  supra  (both  decisions  of  this 
court),  and  Clay  v.  Waters  (C.  C.  A. 
8th  C.)  101  C.  C.  A.  645,  178  Fed. 
385,  21  Ann.  Cas.  897.  Analogy  is 
found  in  Worden  v.  Searls,  121  U.  S. 
14,  30  L.  ed.  853,  7  Sup.  Ct.  Rep. 
814,  where  the  right  to  maintain 
proceedings  for  violation  of  prelim- 
inary injunction  was  expressly  de^ 
dared,  notwithstuiding  the  re- 
versal of  the  final  decree  with  di- 
rection to  dismiss  the  bill.  Nor  is 
the  instant  case  analogous  to  Gom- 
pers  V.  Buck's  Stove  &  Range  Co. 
221  U.  S.  418,  451,  55  L.  ed.  797, 
809,  34  LJl.A.(N.S.)  874,  31  Sup. 
Ct  Rep.  492,  where  it  was  held  that 
ths  settlement  of  the  main  case  set- 
tled contempt  proceedings  between 
the  parties.  ladeed,  it  was  there 
said  that  such  settlement  could  not 
aSect  prosecution  for  criminal  con- 
tempt; and  the  proceedings  in  the 
instant  case  were  criminal  in  char- 
acter, so  far  as  they  sought,  and  so 
far  as  they  imposed,  punishment  for 
the  public  wrong  involved  in  a  con- 
temptuous disregard  of  the  author- 
ity of  the  court,  as  distinguished 
from  private  relief  to  the  party. 
Bessette  v.  W.  B.  Conkey  Co.  194  U. 
S.  324,  329,  48  L.  ed.  997,  1003,  24 
Sup.  Ct.  Rep.  665;  Kalamazoo  Loose 
Leaf  Binder  Co.  v.  Proudfit  Loose 
Leaf  Co.  supra. 

3.  Were  ptlaintiffs  in  error  ame- 
nable to  tiie  injunction  in  the  equity 
suit?  The  acts  now  complained  of 
were  committed  in  the  course  of  an- 
other alleged  effort  to  unionize  the 
mines.    One  of  tiie  plaintiffs  in  er- 


ror was  an  organizer  for  the  uniout 
both  had  been  discharged  by  the 
company,  one  about  May  1,  1917; 
the  other  had  been  discharged  two 
or  three  months  earlier,  for  joining 
the  union.  The  company  was  with- 
in its  rights  in  refusing  to  employ 
union  men,  and  in  discharging  those 
who  joined  the  union,  and  was  enti- 
tled to  protection  against  unlawful 
invasions  of  such  rights.  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  245  U. 
S.  229,  62  L.  ed.  260,  L.R.A.1918C, 
497,  38  Sup.  Ct.  Rep.  65,  Ann.  Cas. 
1918B,  461.  Plaintiffs  in  error  had 
a  right,  by  peaceful  methods,  to  per- 
suade others  not  to  work  in  a  non- 
union mine,  but  had  no  right  to  at- 
tempt such  result  by  violence  or  in- 
timidation. Hitchman  Coal  &  Coke 
Co.  V.  Mitchell,  supra;  Sona  v. 
Aluminum  Castings  Co.  131  C.  C. 
A.  232,  214  Fed.  936.  (The  right 
of  an  employer  to  enjoin  attempts 
by  peaceful  methods  to  induce  its 
employees  to  violate  their  contracts 
not  to  remain  in  his  employ  after 
joining  the  union  is  not  involved 
here.)  If  plaintiffs  in  error  were 
amenable  to  the  injunction,  the  evi- 
dence would  sustain  their  convic- 
tion. 

The  inclusion  of  the  words,  "and 
all  other  persons  whatsoever,  who 
may  have  acquired  notice,  informa- 
tion, or  knowledge  of  this  judg- 
ment," would  not  alone  operate  to 
make  them. parties  to  the  litigation 
and  the  resulting  decree.  It  is  not 
even  claimed  that  up  to  the  time  of 
the  decree  they  were  in  privity  with 
the  defendants.  Nevertheless,  had 
the  strike  which  was  the  occasion  of 
the  decree  been  still  in  progress, 
plaintiffs  in  error,  by  committing 
the  acts  of  which  they  were  found 
guilty  after  actual  knowledge  of  the 
injunction,  would  have  rendered 
themselves  amenable  to  it  and  liable 
for  its  violation  (Re  Lennon,  166  U. 
S.  548,  554,  41  L.  ed.  1110, 1113,  17 
Sup.  Ct.  Rep.  658 ;  Sona  v.  Aluminum 
Castings  Co.  supra) ;  for  we  see  no 
reason  why  the  rule  laid  down  in  the 
Lennon  Case  (hereafter  referred 
to)  would  not  apply  to  a  final  de- 
cree, as  well  as  to  a  preliminary  in- 
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junction  or  restraining  order.  But 
unless  the  subject-matter  of  the 
suit  in  which  the  injunction  was  is- 
sued still  existed,  that  is  to  say,  un- 
less the  condition  out  of  whidi  the 
sdleged  contempt  grew  was,  in  sub- 
stance, the  strike  condition  of  near- 
ly ten  years  earlier, — a  mere  con- 
tinuation of  it, — or  unless  plaintiffs 
in  error,  in  the  commission  of  the 
acts  charged  against  them  in  1917, 
can  be  said  to  have  been  the  asso- 
ciates of,  or  to  have  represented, 
the  defendants  in 
l^l'eldir.l*"**  the  injunctional  de- 
cree, we  think  they 
cannot  be  held  amenable  to  the 
old  injunction.  We  are  not  cited  to, 
nor  have  we  found,  authority  sup- 
porting a  contrary  view.  The  Len- 
non  Case  does  not,  to  our  minds, 
lend  such  support.  In  that  case  the 
strike  against  the  Ann  Arbor  Rail- 
road was  still  on,  accompanied  by 
refusal  on  the  part  of  the  other  rail- 
roads defendant  to  haul  Ann  Arbor 
freight,  and  respondent  was  himself 
an  employee  of  the  Lake  Shore 
road,  and  within  the  express  terms 
of  the  injunctional  order.  The  court 
there  said:  "To  render  a  person 
amenable  to  an  injunction,  it  is 
neither  necessary  that  he  should 
have  been  a  party  to  the  suit  in 
which  the  injunction  was  issued,  nor 
to  have  been  actually  served  with  a 
copy  of  it,  so  long  as  he  appears  to 
have  had  actual  notice.  High,  Inj.  § 
1444;  Mead  v.  Norris,  21  Wis.  310; 
Wellesley  v.  Momington,  11  Beav. 
181,  50  Eng.  Reprint,  786." 
;  In  Ex  parte  Lennon,  12  C.  C.  A. 
134,  22  U.  S.  App.  561,  64  Fed.  323, 
the  decision  of  this  court  affirmed 
by  Re  Lennon,  supra,  there  were 
cited,  in  support  of  a  similarly 
stated  proposition,  Wellesley  v. 
Momington,  supra,  Rorke  v.  Rus- 
sell, 2  Lans.  242,  and  High,  Inj.  § 
1435.  Presumably  the  language 
used  by  each  court  had  relation  to 
the  facts  of  the  case.  None  of  the 
references  cited  by  either  court  is 
important,  except  to  the  proposition 
that  one  having  knowledge  of  an  in- 
junction may  be  guilty  of  contempt 
in    disobeying   it,   notwithstanding 


there  was  no  service,  or -a  defective 
service. 

In  Employers'  Teaming  Co.  v. 
Teamsters'  Joint  Council  .(C.  C.)  141 
Fed.  679,  cited  by  defendant  in  error, 
where  a  similar  proposition  to  that 
announced  in  the  Lennon  Case  was 
asserted,  the  strike  was  still  in 
progress.  While  a  strike  is  actually 
on,  It  frequently  is  necessary  to  the 
protection  of  property  and  business 
affected,  to  reach  persons  not  par- 
ties to  the  suit,  all  of  whom  could  in 
no  other  way  be  brought  in,  by  rea- 
son, frequently,  of  their  large  num- 
bers, and  because  of  conditions  of 
emergency.  But  such  considera- 
tions are  normally  inapplicable  to  a 
new  condition  arising  ten  years 
later. 

4.  Does  it  appear  that  the  condi- 
tion existing  in  1917,  when  the  al- 
leged violation  of  the  injunction  was 
committed,  was  in  substance  the 
strike  of  1907,  or  that  plaintiffs  in 
error  were  so  far  associated  with,  or 
so  far  represented,  the  defendants 
in  the  injunctional  decree,  as  to 
make  them  amenable  to  it  by  reason 
of  their  acts  in  1917?  We  find 
nothing  in  either  allegations  or 
proofs  indicating  that  the  strike  of 
1907,  or  the  interference  with  the 
business  of  complainant  which 
formed  the  basis  of  the  injunction, 
had  continued  subsequent  to  the  de- 
cree made  in  that  year,  or  that  the 
conditions  existing  in  1917  were 
anything  more  than  a  new  and  inde- 
pendent effort  to  unionize  the  mines. 
The  most  which  can  be  said  is  that 
there  was  danger  of  a  strike  or  of 
serious  troubles  if  agitation  was 
permitted,  or  interference  with  the 
company's  employees  tolerated,  and 
that  the  Issue  of  union  or  nonunion 
mine  was  the  same  in  1917  as  it  had 
been  in  1907. 

The  defendants  in  the  equity  suit 
were  made  such  in  their  individual 
capacities  only.  The  only  allega- 
tions in  the  affidavit  initiating  the 
contempt  proceedings,  by  which  it 
was  attempted  to  connect  plaintiffs 
in  error  and  their  actions  with  the 
original  suit  and  the  defendants 
therein,    are    that    defendants   in 
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tiiat  suit  Were  at  the  time  members 
of  the  United  Mine  Workers  of 
America,  and  were  acting  on  behalf 
of  that  "organization  and  their  as- 
sociates, therein  in  all  matters 
charged  against  them"  in  the  bill  of 
complaint;  that  that  organization 
"has  from  time  to  time  added  to  its 
membership,  and  for  some  time 
past"  plaintiffs  in  error,  and  others, 
"have  been  members  of  said  organi- 
zation, and  associated  with  the  in- 
dividual defendants  named  in  said 
original  bill  of  complaint  and  in  the 
decree  heretofore  rendered  in  this 
cause,"  and  that  plaintiffs  in  error, 
and  others,  "have  co-operated  and 
confederatCMl  with  said  individual 
defendants,  or  acted  in  the  room  and 
stead  of  said  individual  defendants, 
in  carrying  out  the  purposes  of  said 
organization  and  said  individual  de- 
fendants, and  in  attempting,  as  set 
forth  in  the  original  bill  of  com- 
plaiii't,  to  shut  down  the  mines  and 
plant  of  the  plaintiff,  and  to  destroy 
its  property  and  its  earning  ca- 
pacity, unless  this  plaintiff  would 
accede  to  the  demands  of  said  organi- 
zation, and  of  said  individuals  com- 
posing it,  and  discharge  from  its 
emplo3rment  all  of  its  said  employees 
who  were  not  members  of  said  or- 
ganization, and  refuse  to  employ  in 
its  said  mines  and  plant  any  person 
except  members  of  said  organiza- 
tion f  that,  "for  several  months  last 
past,  said  United  Mine  Workers  of 
America,  the  organization  aforesaid, 
have  become  very  active  in  their  en- 
deavors to  induce  the  workmen  em- 
ployed by  plaintiff  in  its  mines 
aforesaid  to  strike,  unless  plaintiff 
would  agree  with  said  organization 
to  employ  only  its  members  in  and 
about  its  said  mines  and  plant,"  and 
through  plaintiffs  in  error,  and 
others  named,  "from  time  to  time, 
have  thjreatened  the  said  workmen 
that  unless  they  left  plaintiff's  em- 
ployment, when  said  union  should, 
as  said  union  would,  call  a  strike  of 
itointiff's  workmen,"  plaintiff's  em- 
ployees would  be  killed;  and  that 
other  threats  of  similar  character 
have  been  made  by  plaintiffs  in 
<rror,  and  others  named,  from  time 


to  time,  and  prior  to  the  notice  of 
decree  before  referred  to;  that  the 
threats  made  by  the  members  of  the 
union  had  caused  excitement  and 
alarm  in  the  neighborhood  of  plain- 
tiff's mines,  prompting  plaintiff  to 
serve  printed  and  certified  copies  of 
the  decree  in  the  equity  suit  upon  a 
large  number  of  prominent  members 
(including  plaintiffs  in  error)  of  the 
union  residing  in  the  western  dis- 
trict of  Kentucky,  who  were  alleged 
to  have  made  threats  against  and  to 
have  intimidated  plaintiff's  work- 
men. Plaintiffs  in  error  admitted 
their  membership  in  the  union,  as- 
serting, however,  their  innocence  of 
the  misconduct  charged  against 
them,  including  a  denial  of  co-opera- 
tion or  confederation  with  the  de- 
fendants in  the  equity  suit,  or  an 
acting  in  their  stead  in  carrying  out 
the  alleged  purposes  of  the  organiza- 
tion, and  of  such  defendants,  in  at- 
tempting to  shut  down  plaintiff's 
plant  and  mines,  or  to  destroy  its 
property  and  earning  capacity,  un- 
less the  company  would  agree  to  em- 
ploy only  union  men.  The  union  was 
not  proceeded  against,  perhaps  be- 
cause not  incorporated. 

It  is  not  charged  that  plaintiffs  in 
error  were  employees  of  the  coal 
company  at  the  time  of  the  strike  in- 
volved in  the  injunction  suit,  or  that 
they  were  in  any  way  connected 
with  the  strike,  or  with  the  com- 
mitting of  any  of  the  acts  which 
were  the  occasion  of  the  suit  in 
which  the  decree  was  entered.  The 
implications  are  all  to  the  contrary. 
It  is  not  charged,  nor  does  it  appear, 
that  either  plaintiff  in  error  was 
then  a  member  of  the  union.  There 
was  no  evidence  on  the  trial  that 
the  defendants  in  the  injunction  suit 
had  anything  to  do  with  the  condi- 
tions in  1917  (the  offer  of  plaintiffs 
in  error  of  testimony  tending  to 
negative  such  connection  was  re- 
jected), or  that  plaintiffs  in  error 
had  at  any  time  any  actual  relations 
with  the  real  defendants  in  the  in- 
junction suit;  nor  do  we  construe 
the  affidavit  initiating  the  contempt 
proceedings  as  in  substance  charg- 
ing, in  this  respect,  more  than  that 
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the  union  was  behind  the  actual 
strike  of  1907,  as  well  as  the  threat- 
ened strike  in  1917,  and  that  the  de- 
fendants in  the  injunction  suit,  as 
well  as  the  plaintiffs  in  error  here, 
were  members  of  the  union  and  act- 
ing in  its  behalf,  the  former  in  the 
proceedings  in  1907  which  were  the 
subject  of  the  decree,  the  latter  in 
the  activities  of  1917.  Indeed,  the 
contention  of  defendant  in  error,  as 
stated  in  the  brief  of  its  counsel,  is 
that  plaintiffs  in  error  were  covered 
by  the  decree,  "not  only  because 
they  were  members  of  the  union  re- 
ferred to  in  the  bill  and  decree  [in 
fact,  the  decree  makes  no  mention 
of  the  union,  directly  or  indirectly], 
and  assisting  in  doing  the  things 
forbidden  by  the  decree,  but  because 
they  were  doing  the  things  which 
the  decree  forbade  'all  persons  what- 
soever' to  do." 

In  our  opinion,  the  renewed  efforts 
of  the  United  Mine  Workers  to 
unionize  the  mines,  and  the  connec- 
tion of  plaintiffs  in  error  with  such 
-act-  not  oon-  cfforts,  wcrc  not 
nrrted  with         cnough  to  SO  tie  the 

tko-e  enjoined.      conditions    of    1917 

to  those  existing  in  1907  as  either 
to  make  the  former  but  an  extension 
of  the  strike  of  1907,  or  as  to  make 
plaintiffs  in  error,  with  respect  to 
their  acts  in  1917,  the  associates  or 
representatives  of  the  defendant  in 
the  decree  of  1907.  We  have  no  occa- 
sion to  consider  what  the  stiuation 
would  have  been,  had  the  United 
Mine  Workers  been  a  party  to  the 
injunction  suit,  or  had  the  defend- 
ants therein  been  made  such  in  an 
official  capacity,  as  representing  the 
union,  as  was  the  course  taken  in 
Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  62  L.  ed. 
260,  L.R.A.1918C,  497,  38  Sup.  Ct. 
Rep.  65,  Ann.  Cas.  1918B,  461.  The 
conditions  in  1917  may  or  may  not 
have  been  enough  to  justify  an  in- 
junction. If  they  were,  it  is  to  be 
presumed  one  could  have  been  had. 
There  has  been  no  adjudication  to 
that  effect,  on  supplemental  pro- 
ceedings or  otherwise. 

The  conviction  of  plaintiffs  in 
error  by  the  jury  was  made  to  de- 
pend solely  upon  their  making  the 


threats  or  committing  the  acts  of 
violence  charged  against  them,  with 
knowledge  that  the  employee  so 
threatened  or  subjected  to  violence 
was  in  the  company's  service  or  em- 
ployment, and  with  intent  to  prevent 
such  employee  from  continuing 
therein  or  from  performing  his  serv- 
ices in  such  employment,  as  the  case 
may  be.  If  the  injunction  of  1907  is 
of  its  own  force  applicable  to  new 
conditions  in  1917,  no  reason  ap- 
pears why  it  would  not  be  applicable 
to  conditions  twenty  years,  or  even 
thirty  years,  after  the  decree  is  en- 
tered, provided  the  union  which  was 
back  of  the  attempted  unipnizing  of 
the  mines  in  1907,  out  of  which  the 
injunction  grew,  was  also  back  of 
the  new  and  independent  attempt  to 
unionize  the  mines  twenty  or  thirty 
years  later.  Under  such  circum- 
stances the  recognition  of  the  power 
of  summary  prosecution  for  con- 
tempt, without  previous  adjudica- 
tion that  the  existing  conditions  are 
such  as  to  justify  injunction,  es- 
pecially where  the  remedy  is  sought 
to  be  exercised,  not  through  the  pub- 
lic officers,  but  by  the  employer 
alone,  and  primarily  on  behalf  of  its 
private  interests,  is  fraught  with 
great  possibilities  for  oppression. 

Under  the  circumstances ,  shown 
here,  to  hold  plaintiffs  in  error  ame- 
nable to  contempt  for  violating  the 
injunction  made  nearly  ten  years 
bciore  would  extend  the  rule  of  the 
Lennon  Case,  as  well  as  of  the  ad- 
judications generally,  far  beyond 
any  decision  which  has  come  to  our 
attention.  To  our  minds  such  ex- 
tension is  unwarranted  upon  princi- 
ple, as  wdl  as  unsupported  by  au- 
thority. 

The  judgment  of  the  District 
Court  must  be  reversed,  and  the 
record  remanded  to  that  court,  with 
directions  to  dismiss  the  contempt 
proceedings. 

NOTE. 

The  violation  of  an  injunction  by 
one  not  a  party  to  the  injunction  suit, 
as  a  contempt,  is  the  subject  of  the 
annotation  following  State  ex  rel. 
LiNDSLEY  V.  Grady,  post,  386. 
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STATE  OF  WASHINGTON  EX  REL.  JOSEPH  B.  LINDSLEY,  Prosecut- 
ing  Attorney  for  Spokane  County,  Respt., 

V. 

JOHN  GRADY  et  al. 
NICK  WALLACE,  Contemner,  Appt. 

Washington  Supreme  Court  (Dept.  So.  1)  — March  7,  1021. 
(State  ex  rel.  Lindsley  v.  Wallace,  —  Wash.  — ,  195  Pac.  1049.) 

Contempt  —  violation  of  injunction  —  want  of  knowledge. 

1.  One  not  a  party  to  an  injunction  suit  cannot  be  punished  for  con- 
tempt in  violating  the  injunction  if  he  has  no  knowledge  of  it. 

[See  note  on  this  question  beginning  on  page  386.] 

Injunction  —  binding  effect. 

2.  An  injunction  binds  the  parties 
defendant  to  the  action  who  are 
named  and  upon  whom  service  has 
been  secured,  and  all  other  persons 
who  have  knowledge  of  its  provisions. 

[See  6  R.  C.  L.  504;  14  R.  C.  L.  471.] 
Contempt  —  faOare  to  show  notice. 

3.  One  not  a  party  to  an  injunction 


suit,  who  is  not  shown  to  have  been  in 
the  county  more  than  a  few  days,  is 
not  chargeable  with  notice  of  the  in- 
junction, which  was  posted  and  given 
some  publicity  in  the  newspapers,  so 
as  to  be  punishable  for  contempt  for 
violating  it. 

[See  6  R.  C.  L.  504.] 


Appeal  by  contemner  from  a  decree  of  the  Superior  Court  for  Spokane 
County  (Webster,  J.)  convicting  him  of  contempt  for  alleged  violation 
of  a  decree  of  injunction  in  a  proceeding  to  enjoin  advocating  the  doctrines 
and  circulating  the  literature  of  the  I-  W.  W.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  C  Donovan,  George  F.      L.R.A.(N.S.)  325,  136  S.  W.  174;  Re 


Vanderveer,    and    Ralph    S.    Pierce, 

i'or  appellant : 

Equity  has  no  jurisdiction  of  crimes. 

High,  Inj.  4th  ed.  H  20;  Joyce,  Inj. 
Y  59,  note  80a;  Pom.  Eq.  Rem.  2d  ed. 
\  1890;  14  R.  C.  L.  p.  376,  note  14;  22 
Cyc.  902,  note  35. 

Nor  has  equity  general  jurisdiction 
to  enjoin  public  nuisances. 

State  ex  rel.  Circuit  Atty.  v.  Uhrig, 
14  Mo.  App.  413. 

Equity  is  concerned  with  property 
rights. 

Pom.  Eq.  Rem.  2d  ed.  ^  1890;  Pom. 
Eq.  Jur.  4th  ed.  p.  4441 ;  Sheridan  v. 
Colvin,  78  111.  237;  People  v.  Mc- 
Weeney,  259  111.  161,  102  N.  E.  233, 
Ann.  Cas.  1916B,  34;  Re  Sawyer,  124 
U.  S.  200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep. 
482. 

Before  equity  will  enjoin  a  public 
nuisance,  it  must  be  shown  that  civil 
or  property  rights  are  interfered  with. 

State  V.  Vaughan,  81  Ark.  117,  7 
LR.A(N.S.)  899,  118  Am.  St.  Rep.  29, 
98  S.  W.  685,  11  Ann.  Cas.  277;  Lyric 
Theater  Co.  v.  State,  98  Ark.  437,  33 


Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  900;  State  v.  Patterson, 
14  Tex.  Civ.  App.  465,  87  S.  W.  478; 
State  V.  Ehrlick,  65  W.  Va.  700,  23 
L.R.A.{N.S.)  691,  64  S.  E  935;  State 
V,  Baltimore  &  O.  R.  Co.  78  W.  Va.  526, 
L.R.A.1916F,  1001,  89  S.  E.  288;  Peo- 
ple V.  Condon,  102  111.  App.  449; 
People  ex  rel.  Atty.  Gen.  v.  District  Ct. 
26  Colo.  380,  46  L.R.A.  855,  58  Pac. 
608;  Atty.  Gen.  v.  Utica  Ins.  Co.  2 
Johns.  Ch.  371. 

Where  the  criminal  laws  are  suf- 
ficient, equity  gives  no  remedy. 

High,  Inj.  4th  ed.  §  745;  State  v. 
Baltimore  &  0.  R.  Co.  78  W.  Va.  526, 
L.R.A.1916F,  1001,  89  S.  E.  288;  Heber 
V.  Portland  Gold  Min.  Co.  64  Colo.  352, 
L.R.A.1918D,  681,  172  Pac.  12;  People 
V.  Condon,  102  111.  App.  449;  Crighton 
V.  Dahmer,  35  Am.  St.  Rep.  666,  note; 
People  ex  rel.  Atty.  Gen.  v.  District 
Ct.  26  Colo.  380,  46  L.R.A.  855,  58  Pac. 
608.       . 

The  court  erred  in  denying  con- 
temner's motion  to  quash,  made  at  the 
commencement  and  close  of  the  con- 
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tempt  proceeding,  and  in  makinsr  and 
entering  the  order  or  judgment  find- 
ing him  guilty  of  contempt. 

Heber  v.  Portland  Gold  Min.  Co.  64 
Colo.  352,  L.R.A.1918D,  681,  172  Pac. 
12;  State  ex  rel.  Weatherby  v.  Dick 
&  Bros.  Q.  Brewing  Co.  270  Mo.  100, 
L.R.A.1917D,  1023,  192  S.  W.  1022; 
State  ex  rel.  Chicago,  B.  &  Q.  R.  Co. 
V.  Woolfolk,  269  Mo.  889,  190  S.  W. 
877;  State  ex  rel.  Alton  v.  Moffett,  194 
Mo,  App.  286, 188  S.  W.  930;  People  ex 
rel.  Atty.  Gen.  v.  District  Ct.  supra; 
Winsor  v.  Hanson,  40  Wash.  423,  82 
Pac.  710;  Tacoma  v.  Bridges,  25  Wash 
221,  65  Pac.  186;  State  ex  rel.  News 
Pub.  Co.  V.  Milligan,  3  Wash.  144,  28 
Pac.  369 ;  Wintermute  v.  Tacoma  Light 
&  Water  Co.  3  Wash.  727,  29  Pac.  444; 
Morse  v.  O'Connell,  7  Wash.  117,  34 
Pac.  426;  Woodcock  v.  Guy,  33  Wash. 
234,  74  Pac.  358;  Joyce,  Nuisances,  T 
416. 

The  court  was  without  authority  to 
grant  the  restraining  order  or  injunc- 
tion without  requiring  bonds. 

Keeler  v.  White,  10  Wash.  420,  38 
Pac.  1134;  Cherry  v.  Western  Wash- 
ington Industrial  Exposition  Co.  11 
Wash.  686,  40  Pac.  136;  Swope  v. 
Seattle,  35  Wash.  69,  76  Pac.  617; 
Western  Academy  ▼.  De  Bit,  101  Wash. 
42,  171  Pac.  1036. 

One  cannot  be  punished  for  con- 
tempt unless  he  has  had  notice  of  the 
injunctive  order. 

22  Cyc.  1013;  State  ex  rel.  Thomp- 
son V.  Lavery.  31  Or.  77,  49  Pac.  852; 
Garrigan  v.  United  States,  23  L.R.A. 
(N.S.")  1295,  89  C.  C.  A.  494.  168  Fed. 
16;  Harris  v.  Hutchinson,  160  Iowa, 
149,  44  L.R.A.(N.S.)  1035,  140  N.  W. 
880;  Woodcock  v.  Guy,  38  Wash.  242, 
74  Pac.  358. 

It  was  an  unconstitutional  exercise 
of  power  tQ  restrain,  or  attempt  to 
restrain,  contemner  from  membership 
in  the  I.  W.  W.  organization. 

Ex  parte  Smith,  135  Mo.  223,  88 
L.R.A.  606.  58  Am.  St.  Rep.  576,  86  S. 
W.  628;  State  ex  rel.  A.  M.  Stenhens 
Lumber  Co.  v.  Smith,  129  Mo.  585,  31 
S.  W.  917;  Watertown  v.  Christnacht, 
39  S.  D.  290,  L.R.A.1917F.  903,  164  N. 
W.  62;  St.  Louis  v.  Fitz,  53  Mo.  688. 

In  imposing  a  jail  sentence  unon 
contemner,  the  lower  court  exceeded 
its  iurisdiction. 

Wright  V.  Suydam,  79  Wash.  550, 140 
Pac.  678;  State  «x  rel.  Curtiss  v. 
Erickson,  66  Wash.  689,  120  Pac.  104; 
State  ex  rel.  Holland  v.  Miesen,  98 
Minn.  20,  106  N.  W.  1134,  108  N.  W. 
618. 


Mr.  William  C  Meyer,  for  respond- 
ent: 

The  allegations  and  acts  complained 
of  constitute  a  public  nuisance  against 
which  the  court  had  power  to  issue 
an  injunction. 

Wilcox  V.  Henry,  86  Wash.  591,  77 
Pac.  1055;  Klrkland  v.  Ferry,  45  Wash. 
663,  88  Pac,  1128;  Stead  v.  Fortner, 
256  111.  468,  99  N.  E.  680;  Everett  v. 
Paschall,  61  Wash.  47,  81  L.R.A.(N.S.) 
827,  111  Pac.  879,  Ann.  Cas.  1912B, 
1128;  O'Brien  v.  People,  216  111.  354, 
108  Am.  St.  Rep.  219,  75  N.  E.  108,  8 
Ann.  Cas.  966;  State  ex  rel.  Crow  v. 
Canty,  207  Mo.  439,  15  L.R.A.(N.S.) 
747,  123  Am.  St.  Rep.  893,  106  S.  W. 
1078,  18  Ann.  Cas.  787;  People  v.  St 
Louis,  10  111.  351,  48  Am.  Dec.  389;  14 
R.  C.  L.  379,  §  80;  Hamilton  Corp.  v. 
Julian,  130  Md.  597,  7  A.L.R.  746,  101 
Atl.  658;  2  Beach,  Eq.  Jur.  p.  820;  4 
Pom.  Eq.  Jur.  8d  ed.  1[1[  620,  1349; 
2  Pom.  Eq.  Rem.  Sd  ed.  T  620;  2 
Beach,  Eq.  Jur.  T  744;  United  States 
v.  Workingmen's  Amalgamated  Coun- 
cil, 26  L.R.A.  158,  4  Inters.  Comp,  Rep. 
831,  54  Fed.  994;  2  High,  Inj.  4th  ed. 
T 1415H;  State  ex  reL  Belden  t.  Pagan, 
22  La,  Ann.  545, 

If  parties  not  named  especially  in  a 
writ,  but  found  to  be  acting  in  con- 
cert with  the  defendants  named,  are 
served  with  or  have  notice  of  a  re- 
straining order,  and  subsequently  do 
any  act  in  violation  of  the  injunction, 
they  will  come  within  the  terms  of  the 
restraining  order. 

United  States  v.  Elliott,  6  Inters. 
Com.  Rep,  148,  64  Fed.  27;  O'Brien  v. 
People,  216  III,  854,  108  Am.  St.  Rep. 
219,  76  N.  E,  108,  8  Ann.  Cas.  966. 

Mackintosh,  J.,  delivered  the  opin- 
ion of  the  court: 

On  January  5,  1920,  the  superior 
court  of  Spokane  county,  in  an  ac- 
tion against  several  defendants,  the 
appellant  here  not  being  one  of 
them,  made  a  decree  enjoining  the 
defendants,  "and  all  others  not  now 
known,  whose  names  and  identity 
may  hereafter  be  disclosed,  from  as- 
8n'"'atin«r.  confedemtinjr,  affiliating, 
and  acting  in  concert  with  said 
named  aeiendants,"  from  continuing 
as  members  of  the  I.  W.  W.,  and  from 
"advocating,  advising,  teaching,  or 
promulgating  the  said  theories,  doc- 
trines, practices,  and  alleged  prin- 
ciples of  the  said"  organization,  and 
from    "circulating   or   distributing 
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any  of  tiie  written  or  printed  pam- 
phlets, papers,  handbills,  documents, 
or  other  propaganda  or  literature 
of  the  I.  W.  W.  Thereafter,  on 
June  30,  1920,  the  appellant  was 
arrested  and  tried  for  contempt  in 
having  violated  this  decree,  and,  on 
trial,  was  found  guilty  and  sen- 
traced.  From  that  judgment  he  has 
aiq)ealed. 

Extended  argument  has  been 
made  attacking  the  validity  of  the 
decree,  but  we  find  it  unnecessary 
to  discuss  that  phase  of  the  case, 
and  will  assume,  without  deciding, 
that  the  court  had  jurisdiction  to  en- 
ter such  a  decree,  and  that  the  decree 
was  in  all  respects  valid  and  bind- 
ing. The  rule  is,  in  cases  of  injunc- 
tion, that  the  injunction  binds  the 
parties  defendant  who  are  named 

and  upon  whom 
lTJSi3f*i«tect.      service  has  been  se^ 

cured,  and  all  other 
persons  who  have  knowledge  of  its 
provisions;  in  other  words,  that 
persons  not  parties  to  the  injunc- 
tion proceeding,  and  against  whom 
the  decree  is  not  directed  1^  name, 
may  be  punished  for  contempt  if 
they  violate  thte  terms  of  the  decree, 
provided  that,  subsequent  to  the 
making  of  the  decree,  they  have  been 
served  with  a  copy  of  it  and  have 
had  notice  of  it.  In  O'Brien  v.  Peo- 
ple, 216  111.  354,  108  Am.  St  Rep. 
219,  75  N.  E.  108,  3  Ann.  Cas.  966, 
the  court  said :  "Immediately  after 
the  writ  of  injunction  vras  issued 
the  Kellogg  company  had  500  copies 
of  it  posted  in  IJie  immediate  vicin- 
ity of  its  works.  It  also  had  copies 
served  upon  some  of  defendants  per- 
sonally, by  tiie  sheriff,  and  sent 
copies  to  others  through  the  mail. 
The  fact  that  some  of  the  plaintiffs 
in  error  were  not  parties  to  the  in- 
junction suit,  and  were  not  served 
with  process,  and  had  no  notice  of 
the  application  for  the  injunction, 
or  were  not  served  by  the  officer  of 
the  court  with  such  injunction,  is 
immaterial,  so  long  as  it  is  made  to 
appear  that  they  had  actual  notice 
of  the  contents  of  the  injunction 
ordered  and  issued  by  the  court.  'To 
render  a  person  amenable  to  an 

16  A.LR.— 26. 


injunction  it  is  not  neceensaty  that 
they  should  have  been  a  party  to  the 
suit,  so  long  as  they  had  actual  notice 
of  the  contents  of  such  injunction.' 
High,  Inj.  §  1444.  With  the  ex- 
ception of  Fisher  and  Brent,  it  is 
a^nitted  that  all  of  the  oijier  plain- 
tiffs in  error  knew  of  the  injunction, 
and,  in  view  of  the  prominent  part 
which  they  both  took  in  the  matter, 
it  is  tmreasonable  to  suppose  that 
they  (Fisher  and  Brent)  did  not 
have  knowledge  of  its  existence.  If 
they  did  not,  it  was  their  duty  to 
properly  present  that  fact  to  the 
trial  court  upon  the  hearing,  which 
th^  failed  to  do." 

But  a  person  not  named  as  a 
party     cannot     be  co-tempt- 
punished    for   con-  vtoiatioM  oc 
tempt    for    havmg  '"I'Tof"" 
violated  the  terms  •"><•'»»«««•• 
of  a  decree  of  which  he  had  no 
knowledge. 

The  testimony  in  this  case  shows 
that  the  officers  arresting  the  appel- 
lant on  June  30  had  no  acquaintance 
with  him,  and  there  is  no  testimony 
that  a  copy  of  the  decree  had  ever 
been  served  upon  him,  and  the  only 
testimony  tending  to  show  that  the 
appellant  had  any  knowledge  of  such 
a  decree  was  that  it  was  proved  tiiat 
copies  thereof  had  been  posted  in 
numerous  places  in  Spcrfcane  county, 
and  that  IJie  issaance  of  the  decree 
had  been  a  matter  of  considerable 
newspaper  publicity  and  comment. 

There  is  no  testimony  in  the  case 
shoviing  the  length  of  time  the  ap- 
pellant had  been  in  Spokane  county ; 
the  only  reference  to  this  being  a 
statement  of  one  of  the  vritnesses 
that  he  thought  he  had  seen  the  ap- 
pellant around  Spokane  about 
twelve  days  before  his  arrest,  which 
testimony  was  later  modified,  on 
cross-examination,  that  it  might 
have  been  only  about  a  couple  of 
days.  The  evidence,  as  we  view  it, 
is  entirely  inade- 
quate to  prove  that  .StiS."  *"  ""^ 
tiie  appellant  had 
notice  of  the  injunctive  order,  and 
he,  not  having  been  a  party  to  the 
action,  of  course,  could  not  be  held 
in  contempt  in  having  disobeyed  the 
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decree  of  which  he  had  no  notice. 
This  view  is  supported  by  the  fol- 
lowintr  authorities:  United  States 
V.  Elliott  (C.  C.)  5  Inters.  Com. 
Rep.  148,  64  Fed.  27,  and  Garrigan 
V.  United  States,  23  L.R.A.(N.S.) 
1295,  89  C.  C.  A.  494,  163  Fed.  16, 
wherein  it  is  said:  "The  finding 
that  the  plaintiff  in  error  had  'full 
knowledge  of  the  injunction' — a 
fundamental  requisite  for  either 
charge  of  contempt— rests  alone  on 
the  alleged  publicity  of  the  issuance, 
through  newspapers  and  notices 
thereof,  which  were  posted  on  the 
wagons  intercepted  by  the  mob.  No 
testimony  appears  of  word  or  action 
on  the  part  of  the  plaintiff  in  error, 
or  in  his  hearing,  in  reference  to 
the  injunction;  nor  that  his  atten- 
tion was  directed  to  the  wagons, 
their  contents,  or  any  notices  there- 
on. He  is  clearly  entitled  to  the 
benefit  of  'the  presumption  of  inno- 
cence, as  evidence  in  favor  of  the 
accused,  introduced  by  the  law  in 
his  behalf,'  .  .  .  which  arises 
alike  in  respect  of  notice  and  con- 
duct, as  'an  instrument  of  proof 
created  in  his  favor,'  and  the  mere 
inference  of  'full  knowledge,'  de- 
rived solely  from  the  above-men- 
tioned facts,  is  without  force,  as  we 
believe,  to  overcome  the  express 
denial  of  knowledge  on  the  psat  of 
the  accused,  fortified  by  the  pre- 
sumption thus  defined." 

In  State  ex.  rel.  Thompson  v. 
Lavery,  31  Or.  77,  49  Pac  852,  the 
following  language  occurs:  "It  is 
true  tike  decree  restrains  the  'de- 
fendant Daniel  Lavery,  his  agents, 
attorneys,  and  employees,  and  all 
persons  acting  under,  by,  or  through 


him,'  etc;  but  without  serving  a 
copy  thereof  upon  the  defendant 
John  Lavery,  or  alleging  or  proving 
that  he  had  knowledge  of  its  pro- 
visions, he  cannot  be  in  contempt 
for  violating  its  terms.  While  there 
is  some  conflict  of  authority  upon 
the  question  of  the  liabilily  of  a  per- 
son for  violating  the  process  of  a 
court,  the  weight  and  better  reason 
seem  to  support  the  rule  that  a 
stranger  to  an  injunction  who  has 
notice  or  knowledge  of  its  terms,  is 
bound  thereby,  and  may  be  punished 
for  contempt  for  violating  its  pro- 
visions." 

In  Harris  v.  Hutchinson,  160  Iowa, 
149,  44  L.R.A.(N.S.)  1035,  140  N. 
W.  830,  the  court  says:  "It  is  true 
that  in  this  opinion  the  following 
words  were  used :  'The  decree  was 
sufiSciently  broad  in  its  terms  to  en- 
join all  persons  from  maintaining 
a  nuisance  on  the  premises  therein 
described,  and  it  was  sufficient,  as 
a  public  record,  to  impart  construc- 
tive notice  to  all  persons.'  It  is 
evident  that  those  words  were  used 
with  reference  to  the  facts  in  that 
particular  case,  and  where  it  says, 
'It  was  sufiicient  as  a  public  record 
to  impart  constructive  notice  to  all 
persons,'  it  evidently  meant,  and 
should  be  understood  as  meaning, 
all  persons  dealing  with  the  prop- 
erty as  purchaser  or  lessee,  or  deal- 
ing with  the  property  itself." 

For  these  reasons  the  trial  court 
was  in  error  in  finding  the  appelhmt 
guilty  of  contempt.  The  judgment 
will  be  reversed  and  the  appellant 
discharged. 

Parker,  Ch.  J.,  and  Bridges,  Fid* 
lerton,  and  Holcomb,  JJ.,  concur. 


ANNOTATION. 
Contempt:  violation  of  injunction  by  one  not  •  party  to  injunction  si^ 


I.  Scope,  888. 
II.  General  rule,  387. 
III.  One  acting  as  agent  of,  or  in  connec- 
tion with,  party,  389. 
rV.  Tenant  or  purchaser,  301. 

I.  Scope, 
This  note  includes  both  civil  and 
criminal     contempts,     bat    excludes 


V.  Necessity  of  rdaitionship  to,  or  ooa- 

cert  with,  party,  393. 
VI.  Necessity  of  notice  of   injnnctioii, 

398. 
Vn.  Sufficiency  of  notice  of  injunction,  400. 

cases  involving  the  violation  of  an 
injunction  by  officers  or  servants  of  a 
corporation,    including    a    municipal 
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corporation,  when  the  Injunction  runs 
against  the  corporation. 

II.  Oeneral  rule. 

The  general  rule  is  that  one  who 
violates  an  injunction  is  gruilty  of 
contempt,  although  he  is  not  a  party 
to  the  injunction  suit,  if  he  has 
notice  or  knowledge  of  the  injunction 
order,  and  is  within  the  class  of 
persons  whose  conduct  is  intended  to 
be  restrained,  or  a«ts  in  concert  with 
SQch  a  person. 

United  States. — United  States  v. 
DebB  (1894)  6  Inters.  Com.  Rep.  163, 
64  Fed.  724;  United  States  v.  Sweeney 
(1899)  95  Fed.  434;  Chisolm  v.  Caines 
(1908)  121  Fed.  897;  Re  Wilk  (1907) 
156  Fed.  943;  Puget  Sound  Traction 
Ught  &  P.  Co.  V.  Lawrey  (1913)  202 
Fed.  263. 

California. — ^BufTandeau  v.  Edmond- 
«on  (1861)  17  Cal.  487,  79  Am.  Dec. 
1S9. 

Illinois,— O'Brien  v.  People  (1905) 
216  HI.  354,  108  Am.  St.  Rep.  219,  75 
N.  E.  108,  8  Ann.  Cas.  966;  Sloan  v. 
People  (1904)  115  111.  App.  84; 
Hears  Slayton  Lumber  Co.  v.  District 
Council,  C.  U.  B.  C.  J.  A.  (1910)  166 
111.  App.  827. 

Indiana.— Shaughnessey  v.  Jordan 
(1916)  184  Ind.  499,  111  N.  E.  622; 
Anderson  v.  Indianapolis  Drop  Forg- 
ing Co.  (1904)  84  Ind.  App.  100,  72 
N.  E.  277. 

Kansaa— State  v.  Cutler  (1874)  18 
Kan.  181. 

Louisiana. — Crucia  v.  Behrman 
(1920)  147  La.  144,  84  So.  525. 

Missouri.— Re  Coggshall  (1903)  100 
Mo.  App.  585,  75  S.  W.  183. 

Ohio.— Miller  v.  Toledo  Grain  & 
Mill.  Co.  (1900)  21  Ohio  C.  C.  825,  11 
Ohio  C.  D.  629. 

Oregon.— State  v.  Lavery  (1897)  81 
Or.  77,  49  Pac.  852. 

Pennsylvania. — Titusville  Iron  Co. 
▼.  Quinn  (1903)  18  Pa.  Dist  R.  416. 

Texaa— Ex  parte  Young  (1910)  103 
Tex,  417,  129  S.  W.  599. 

Washington.— State  kx  bel.  Lind- 
SLEY  V.  Gbady  (reported  herewith) 
ante,  383. 

England. — Avory  v.  Andrews  (1882) 
80  Week.  Rep.  564,  51  L.  J.  Ch.  N.  S. 
414,  46  L.  T.  N.  S.  279. 


Ireland. — Smith-Barry  v.  Dawson 
(1891)  Ir.  L.  R.  27  Eq.  558. 

Thus,  members  of  a  labor  union 
may  be  committed  for  contempt  in 
violating  an  injunction  against  the 
union,  with  knowledge  thereof,  al- 
though they  were  not. made  parties  to 
the  injunction  suit.  Armstrong  v. 
Superior  Ct.  (1916)  178  Cal.  841,  159 
Pac.  1176;  Shaughnessey  v.  Jordan 
(1915)  184  Ind.  499)  111  N.  E.  622; 
People  ex  rel.  Steams  v.  Marr  (1905) 
181  N.  Yi  468,  106  Am.  St.  Rep.  562, 
74  N.  E.  431,  8  Ann.  Cas.  25;  York 
Mfg.  Co.  V.  Oberdick  <1902)  11  Pa. 
Dist.  R.  616. 

And  members  of  an  association, 
though  not  parties  to  the  injunction 
suit,  are  guilty  of  contempt  where  they 
violate,  with  knowledge  thereof,  an 
injunction  restraining  the  president  of 
the  association,  its  officers,  and  mem- 
bers. Rorke  v.  Russell  (1869)  2 
Lans.  (N.  Y.)  242. 

And  in  Cumberland  R.  &  Coal  Co.  v. 
McDougall  (1911)  9  East.  L.  R.' 
(N.  S.)  289,  a  motion  for  attachment 
for  contempt  against  several  members 
of  a  labor  union,  some  of  whom  were 
named  defendants  in  the  injunction, 
and  the  others  came  under  its  general 
terms,  the  court  said:  "After  careful 
consideration  I  am  unable  to  make  any? 
distinction  between  the  acts  of  those 
specially  named,  and  those  fully  in- 
cluded under  the  general  terms  of 
restraint  against  members  of  the 
U.  M.  W.  of  America,  in  Nova  Scotia. 
In  my  judgment  all  are  equally  bound 
by  the  order,  and  equally  liable  for  its 
wilful  violation." 

But  it  was  held  in  BERGE3t  v. 
Superior  Ct.  (reported  herewith) 
ante,  378,  that  actual  notice  by  one 
engaged  in  picketing  a  place  of  busi- 
ness alleged  to  be  unfair  to  union 
labor,  of  a  judgment  enjoining  others 
from  performing  such  acts  in  an 
action  to  which  he  was  not  a  party, 
does  not  render  him  guilty  of  con- 
tempt in  violating  the  injunction 
within  the  terms  of  which  he  does  not 
come.  Upon  the  assumption  indulged 
in  by  the  court  in  this  case  that  the 
person  charged  with  contempt  was  not 
within  the  class  of  persons  whose 
conduct  the  injunction  purported  to 
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restrain,  and  did  not  act  in, concert 
or  collusion  with  such  a  person,  it  will 
be  observed  that  the  decision  is  not  in 
conflict  with  the  rule,  as  above  stated. 
In  this  connection,  however,  attention 
is  called  to  a  distinction  between 
contempt  predicated  upon  the  viola- 
tion of  an  injunction  by  one  within 
its  scope,  and  a  contempt  predicated 
upon  the  obstruction  of  justice  by  one 
not  within  its  scope,  who  does  the  act 
which  the  injunction  restrained. 

In  Garrigan  v.  United  State?  (1908) 
23  L.R.A.(N.S.)  1296,  89  C.  C.  A.  494. 
163  Fed.  16,  the  court  said  :"As  it 
is  neither  charged  nor  proven  that  the 
plaintiif  in  error  was  one  of  the 
parties  enjoined,  he  is  not  chargeable 
for  breach  or  violation  of  the  injunc- 
tion in  the  well-recognized  sense  of 
those  terms  applicable  to  parties.  He 
was  bound,  alike  with  other  members 
of  the  public,  to  observe  its  restric- 
tions, when  known,  to  the  extent  that 
he  must  not  aid  cr  abet  its  violation 
by  others,  nor  set  the  known  com- 
mand of  the  court  at  defiance  by  in- 
terference with,  or  obstruction  of,  the 
administration  of  justice;  and  the 
power  of  the  court  to  proceed  against 
one  so  offending,  and  punish  for  the 
contemptuous  conduct,  is  inherent  and 
indisputable.  .  .  .  We  believe  the 
above-mentioned  distinction  in  con- 
tempt proceedings,  between  disobedi- 
ence of  the  injunction  by  parties  and 
privies,  and  the  conduct  of  others  in 
contempt  of  the  authority  and  com- 
mands of  the  court,  to  be  elementary." 

It  was  held  in  Re  Reese  (1900)  98 
Fed.  984,  that  a  person  cannot  be 
committed  for  contempt  for  violating 
an  injunction  granted  in  a  suit  be- 
tween private  persons  to  which  he 
was  not  made  a  party  by  words 
of  specific  or  general  description, 
where  the  court  in  which  the  suit  was 
brought  was  one  of  limited  jurisdiction 
as  respects  the  persons  who  might  be 
sued  therein  and  subjected  to  its 
jurisdiction  without  their  consent, 
and  the  person  sought  to  be  com- 
mitted was  not  subject  to  be  sued  by 
the  complainant  in  that  court,  unless 
he  elected  to  submit  himself  to  its 
jurisdiction,  which  he  had  not  done 
when   the   order   of   injunction   was 


entered,  nor  when  it  was  alleged  to 
have  been  violated,  or  subsequently. 
But  it  was  held,  on  an  affirmance  of 
this  case  in  (1901)  47  C.  C.  A.  87,  107 
Fed.  942,  14  Am.  Grim.  Rep.  263,  that 
although  a  person  was  not  a  party  to 
the  injunction  suit,  and  was  not  with- 
in the  terms  of  the  injunction  order 
so  that  he  could  violate  it,  he  could 
be  guilty  of  contempt  if,  with  knowl- 
edge of  the  injunction  order,  he  in- 
tentionally interfered  to  thwart  the 
purposes  of  the  court  in  making  the 
order.  The  appellate  court,  however, 
sustained  the  lower  court  and  re- 
leased the  petitioner  on  habeas 
corpus  proceedings,  upon  the  ground 
that  he  was  mistakenly  committed 
upon  the  theory  that  he  was  a  parfy 
to  the  injunction  suit,  and  guilty  of 
a  violation  of  the  injunction  order, 
and  that,  as  contempt  proceedings  are 
in  the  nature  of  criminal  proceedings, 
the  petitioner  could  only  be  committed 
upon  the  offense  charged  against  him, 
and  that  his  commitment  could  not  be 
sustained  upon  the  theory  that,  al- 
though neither  a  party  nor  within  the 
terms  of  the  injunction  order,  he  was 
guilty  of  contempt  in  interfering  with, 
and  obstructing  the  administration  of, 
justice,  by  doing  the  things  which  the 
parties  to  the  suit  had  been  enjoined 
from  doing. 

See  also  the  reference  to  this  dis* 
tinction  in  Bergeb  v.  Supebiob  Ct. 
(reported  herewith)  ante,  373. 

It  was  held  in  Shelby  v«  Burtis 
(1867)  18  Tex.  644,  that  one  who  was 
not  a  party  to  a  suit  in  which  was 
issued  an  injunction  against  the  en- 
forcement of  a  trust  deed  was  not 
guilty  of  contempt  in  bringing  a  suit 
on  the  note  which  the  trust  deed  was 
given  to  secure,  although  he  had 
knowledge  of  the  injunction,  where 
the  note  was  assigned  to  him  before 
the  commencement  of  the  injunction 
suit. 

And  it  was  held  in  Barthe  v.  Lar- 
quie  (1890)  42  La.  Ann.  131,  7  So.  80, 
that  one  not  a  party  to  an  injunction 
suit,  and  against  whom  the  injunc- 
tional  order  is  not  directed,  cannot 
be  held  guilty  of  contempt,  upon  the 
ground  that  the  power  to  punish  for 
contempt  is  limited  to  the  one  against 
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whom  the  injunction  was  directed,  by 
an  article  of  the  Code  of  Practice 
which  reads  that  if  one  against  whom 
the  injunction  is  directed  violates  the 
same,  or  refuses  to  obey,  the  court 
may  punish  him. 

In  Watson  v.  Fuller  (1854)  9  How. 
Pr.  (N.  Y.)  425,  holding  that  one  not 
a  party  to  an  injunction  suit  could  not 
be  held  in  contempt  for  violating  the  in- 
junction, the  decision  rested  upon  cer- 
tain provisions  of  the  Code  which  later 
cases  appear  to  have  ignored,  or,  at 
least,  regarded  as  not  controlling. 
The  court  said:  "Independently  of 
the  former  practice  of  the  court  of 
chancery,  I  think  it  is  plainly  to  be 
inferred  from  the  Code  that  an  in- 
jnnctivn  order  can  only  go  against  a 
party  to  the  action.  §§  218,  219." 
These  sections  read  as  follows:  Sec. 
218.  "The  writ  of  injunction  as  a 
provisional  remedy  is  abolished,  and 
an  injunction  by  order  is  substituted 
therefor.  The  order  may  be  made  by 
the  court  in  which  the  action  is 
brought,  or  by  a  judge  thereof,  or  by 
a  county  judge  in  the  cases  provided 
'  in  the  next  section ;  and  when  made  by 
a  judge  may  be  enforced  as  the  order 
of  the  court."  Sec.  219.  "Where  it 
shall  appear  by  the  complaint,  that 
the  plaintiff  is  entitled  to  the  relief 
demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining 
the  commission  or  continuance  of 
some  act  the  commission  or  continu- 
ance of  which,  during  this  litigation, 
would  produce  injury  to  the  plaintiff, 
or  when  during  the  litigation  it  shall 
appear  that  the  defendant  is  doing,  or 
threatens  or  is  about  to  do,  or  pro- 
caring  or  suffering  some  act  to  be 
done  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the 
action  and  tending  to  render  the 
jndgment  ineffectual,  a  temporary 
injunction  may  be  granted  to  restrain 
such  act.  And  where,  during  the 
pendency  of  an  action,  it  shall  appear 
by  affidavit,  that  the  defendant  threat- 
ens  or  is  about  to  remove  or  dispose 
of  his  property,  with  intent  to  defraud 
Ms  creditors,  a  temporary  injunction 
may  be  granted  to  restrain  such  re- 
moval or  disposition."  These  pro- 
Visions  of  the  Code  have  continued  in 


force  in  practically  the  same  form 
since  the  time  of  such  decision  up  to 
the  present  time,  and  are  now  §§  876, 
877,  and  878  of  the  Civil  Practice  Act, 
Which  la  chapter  926  of  the  Laws  of 
1920. 

And  in  Sickels  v.  Borden  (1857)  4 
Blatchf.  (U.  S.)  14,  Fed.  Cas.  No. 
12,833,  a  motion  for  an  attachment  for 
the  violation  of  an  injunction  restrain- 
ing the  defendants  alone  from  in- 
fringing a  patent,  thei*e  is  an  obiter 
statement  to  the  effect  that  one  not  a 
party  to  the  injunction  suit  cannot  be 
committed  for  contempt  for  violating 
the  injunction.  In  reference  to  one 
Allen,  who  was  the  servant  or  agent 
«f  the  defendants,  and  who  was  not 
a  party  to  the  suit,  and  had  not  been 
served  with  a  copy  of  the  injunction 
order,  tiie  court  said :  "If  the  injunc- 
tion had  been  properly  served  on 
Allen,  and  had  been  directed  to  the 
servants,  agents,  workmen,  and  em- 
ployees of  the  defendants,  and  had, 
in  terms,  restrained  such  servants, 
agents,  workmen,  and  employees,  the 
very  serious  question  would  have  been 
presented  whether  persons  not  parties 
to  the  bill  could  be  restrained,  under  >> 
such  a  general  designation,  by  an  in- 
junction issued  upon  notice  only  to 
the  parties  to  the  suit.  The  act  of 
Congress,requires  notice  of  an  appli- 
cation for  an  injunction;  and  I  am 
very  strongly  inclined  to  the  opinion 
that,  in  order  to  attach  for  the  breach 
of  an  injunction,  the  party  to  be  pro- 
ceeded against  must  be  a  party  to  the 
suit,  and  have  had  notice  of  the 
application  for  the  injunction.  But  it 
is  unnecessary  to  determine  this 
question  upon  the  present  motion." 

III.  One  acting  tu  agent  of,  or  in  eon- 
neetion  tcith,  party. 

There  are  numerous  cases  which 
hold  that  persons,  though  not  parties 
to  the  injunction  suit,  who  act  as  the 
agents,  or  servants,  or  associates,  or 
confederates  of  parties  to  the  suit  in 
violating  the  injunction,  are  guilty  of 
contempt. 

Thus,  one,  though  not  a  party  to 
the  injunction  suit,  may  be  punished 
for  contempt  for  doing,  with  knowl- 
edge  of   the   injunction,   the   things 
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prohibited  thereby,  as  an  agent  of  the 
parties  to  the  suit.  Lytle  v.  Galveston, 
H.  &  S.  A.  R.  Co.  (1905)  41  Tex.  Civ. 
App.  112,  90  S.  W.  316. 

And  a  person  not  a  party  to  the 
injunction  suit  may  be  punished  for 
contempt  for  doing  the  things  en- 
joined, where  he  acted  as  the  Agent 
of  the  party  enjoined,  with  knowledge 
of  the  injunction,  and  aided  and 
abetted  the  latter,  in  disobeying  it. 
Ex  parte  Testard  (1909)  102  Tex.  287, 
115  S.  W.  1155,  20  Ann.  Cas.  117. 

One,  though  not  a  party  to  the 
injunction  suit,  in  violating  the  in- 
junction, with  knowledge  thereof,  for 
the  party  restrained  by  the  injunction, 
will  be  held  guilty  of  contempt.  De 
Cosmos  V.  Victoria  &  E.  Teleph.  Co. 
(1894)  3  B.  C.  347.  In  this  case,  how- 
ever, the  alleged  contemner  was  held 
not  guilty,  because  it  was  not  shown 
that  he  did  the  act  complained  of  for 
the  party  enjoined. 
I  And  in  Wellesley  v.  Mornington 
(1848)  11  Beav.  180,  60  Eng.  Reprint, 
785,  12  Jur.  367,  holding  that  an  agent 
or  servant  of  the  party  enjoined  could 
not  be  committed  for  breach  of  an 
injunction  which  did  not  extend  to 
the  party's  servants  and  agents,  it 
was  stated  that  such  agent  could  be 
punished  for  contempt,  if  he  knowing- 
ly aided  and  assisted  the  parties  in  the 
breach  of  the  injunction. 

The  court  said  in  Re  Rice  (1910) 
181  Fed.  217:  "On  principle  it  would 
seem,  whatever  the  holding  of  some 
of  the  authorities  to  the  contrary,  that 
the  directions  and  commands  of  an 
injunction,  though  not  addressed  to 
strangers,  are  admonitions  and  orders 
to  anyone,  although  not  named  in  any 
way  in  the  suit,  who  acts  in  the  asser- 
tion of  the  principal's  right  only, 
contrary  to  the  terms  of  an  injunction 
addressed  to  his  principal,  and  that  a 
mere  agent  may,  in  that  way,  be  guilty 
of  its  breach,  in  the  proper  sense.  He 
claims  under  one  to  whom  the  in- 
junction speaks,  acts  for  him  only, 
and  intentionally  puts  himself  in 
privity  with  him,  and  in  consequence 
is  amenable  to  its  commands." 

One,  though  not  a  party  to  the  bill, 
and  whose  name  is  not  contained  in 
the  decree  which  enjoins  the  defend- 


ants, their  servants,  aiders,  and 
abettors,  is  guilty  of  contempt  where 
he  violates,  with  knowledge  of  the  in- 
junction, the  provisions  thereof  as  an 
aider  and  abettor  of  the  defendants. 
Fowler  v.  Beckman  (1891)  66  N.  H. 
424,  80  Atl.  1117. 

No  person  with  knowledge  of  the 
terms  of  an  injunction,  even  if  not  a 
party  to  the  injunction  suit,  can  aid 
or  co-operate  with  a  party  in  doing 
the  prohibited  act,  without  becoming 
guilty  of  contempt,  when  the  injunc- 
tion is  so  drawn  as  to  restrain  not 
only  the  parties  to  the  action,  but  also 
their  attorneys,  agents,  or  employees. 
People  ex  rel.  Empire  Leasing  Co.  t. 
Mecca  Realty  Go.  (1916)  174  App.  Div. 
384,  161  N.  Y.  Supp.  241.  It  is  stated 
in  this  case  that  not  only  does  it 
appear  that  the  alleged  contemners 
were  either  agents,  servants,  or  em- 
ployees in  the  doing  of  the  forbidden 
work,  in  whatever  way  their  activities 
are  sought  to  be  covered  up,  but, 
beyond  that  (and  sufficient  in  itself  to 
justify  their  punishment),  they  all 
had  knowledge  of  the  terms  of  the 
injunction  order,  and  had  been  served 
therewith,  and  still  persisted  in  dis- 
obeying it. 

It  was  held  in  Huttig  Sash  &  Door 
Co.  v.  Fuelle  (1906)  143  Fed.  868,  that 
one,  though  not  a  party  to  the  injunc- 
tion suit,  who,  with  knowledge  of  the 
issuance  of  the  injunction,  aids  and 
abets  the  defendant  in  violating  the 
same,  is  guilty  of  contempt. 

And  it  was  held  in  Diamond  Drill  & 
Mach.  Co.  v.  Kelley  Bros.  &  Spielman 
(1904)  182  Fed.  978,  that  one  not  a 
party  to  the  injunction  suit  could  be 
punished  for  contempt  on  the  ground 
that  he  acted  as  the  defendants'  agent 
in  violating  the  injunction,  where, 
with  knowledge  of  the  injunction 
order,  he,  in  violation  thereof,  know- 
ingly did  acts  by  which  the  defend- 
ants profited,  although  he  was  not  the 
defendants'  paid  agent. 

It  was  held  in  W.  B.  Conkey  Co.  ▼. 
Russell  (1901)  111  Fed.  417,  appeal 
dismissed  in  (1904)  66  C.  C.  A.  291, 
188  Fed.  166,  that  one,  though  not  a 
party  to  the  bill,  and  not  directly  re- 
strained by  the  injunction,  and,  be- 
cause of  his  citizenship,  not  capable 
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«f  beinir  suted  in  the  injunction  suit, 
which  was  instituted  in  the  Federal 
court  because  of  diversity  of  citizen- 
ship, can  be  committed  for  contempt, 
vhere  he  combines  and  confederates 
with  those  who  are  enjoined,  and  aids 
and  assists  them  in  the  violation  of 
the  injunction,  with  full  knowled^re  of 
the  scope  and  effect  of  the  restraining 
order. 

And  it  was  held  in  Ex  parte 
Richards  (1902)  117  Fed.  668,  that 
persons,  though  not  parties  to  the  in- 
junction suit,  and  because  of  their 
citizenship  not  subject  to  be  sued  in 
the  suit,  were  gruilty  of  contempt  in 
acting  with  knowledge  of  the  injunc- 
tion order,  as  confederates  and  associ- 
ates of  the  defendants  named  in  the 
suit,  in  violation  of  the  injunction, 
which  by  its  terms  restrained  the 
defendants  named  and  their  confed- 
erates, associates,  agents,  and  pro- 
moters, from  committing  certain  acts. 

An  attorney  will  be  held  guilty  of 
contempt,  where  he  violates  an  injunc- 
tion with  knowledge  thereof,  although 
not  a  party  to  the  injunction  suit. 
Lewes  v.  Morgan  (1818)  5  Price,  618, 
146  Eng.  Reprint,  681, 19  Revised  Rep. 
666. 

And  an  attorney  who  counsels, 
advises,  aids,  and  abets  his  client  in 
violating  an  injunction  restraining 
him  and  his  agents,  attorneys,  em- 
ployees, etc.,  is  guilty  of  contempt. 
Ex  parte  Vance  (1891)  88  Cal.  281, 
26  Pac.  118. 

And  an  attorney  who  acted  as 
counsel  for'  one  enjoined,  and  was 
in  court  when  the  injunction  was 
granted,  is  guilty  of  contempt,  where 
he  violates  an  injunction  which  runs 
against  his  client,  the  latter's  servants, 
agents,  and  employees,  and  the  fact 
that  such  attorney  has  ceased  to  be 
the  counsel  for  the  party  enjoined  at  - 
the  time  of  the  violation  of  the  in- 
junction does  not  justify  his  conduct. 
Wimpy  V.  Phinizy  (1881)  68  Ga.  188. 

A  private  citizen,  though  not  a  party 
to  a  judgment  ousting  a  city  from  the 
exercise  of  the  unwarranted  power 
of  licensing  the  sale  of  intoxicating 
liquors,  and  enjoining  all  munic- 
ipal officers  as  agents  from  engaging 
in  the  exercise   of   such  power,   is 


guilty  of  contempt,  where  he  attempts 
to  defeat  the  purpose  of  the  judgment, 
with  knowledge  thereof,  whether  or 
not  he  is  to  be  regarded  as  violating 
the  injunction,  since,  acting  in  concert 
with  the  municipal  officers,  he  should 
be  treated  as  an  agent  of  the  city, 
within  the  meaning  of  that  term  as 
used  in  the  injunctional  order.  State 
ex  rel.  Jackson  v.  Pittsburg  (1909)  80 
Kan.  710,  26  L.R.A.(N.S.)  226, 183  Am. 
St.  Rep.  227,  104  Pac.  847. 

See  also  Batterman  v.  Finn  (1864) 
84  How.  Pr.  (N.  Y.)  108,  and  same 
case  in  (1864)  32  How.  Pr.  601,  infra, 
IV. 

IT.  Tenant  or  purch<uer. 

An  injunction  decree  for  the  abate- 
ment of  a  liquor  nuisance  under  §'  1643 
of  the  Iowa  Code,  which  provides  that 
any  person  violating  the  terms  of  any 
injunction  to  abate  a  nuisance  exist- 
ing in  a  place  kept  for  the  unlawful 
sale  of  intoxicating  liquors  shall  be 
punished  for  contempt,  operates  upon 
the  property,  as  well  as  upon  the 
person,  of  the  defendant,  and  a  lessee 
of  the  defendant,  although  not  a 
party  to  the  injunction  proceedings, 
and  without  knowledge  of  the  issuance 
of  the  injunction,  may  be  punished 
for  contempt  for  violating  the  in- 
junction. Silvers  v.  Traverse  (1891) 
82  Iowa,  62,  11  L.R.A.  804,  47  N.  W. 
888. 

And  it  was  likewise  held  in  Der- 
medy  v.  Jackson  (1910)  147  Iowa,  620, 
126  N.  W.  228,  that  one,  though  not  a 
party  to  the  injunction  suit  and  with- 
out notice  of  the  injunction,  could  be 
held  guilty  of  contempt  in  violating 
an  injunction  which  restrained  the 
defendants  from  using  the  premises 
for  the  unlawful  sale  of  intoxicating 
liquors,  or  permitting  the  same  to  be 
done  by  any  other  person  or  persons 
under  their  control,  and  enjoining 
the  premises  as  a  nuisance,  and 
against  the  use  or  illegal  sale  of 
liquors  by  the  defendants  and  any 
person,  or  persons,  claiming  by, 
through,  or  under  them,  or  either  of 
them,  and  all  other  persons.  The 
court  distinguished  the  following  case 
of  Buhlman  v.  Humphrey,  upon  the 
ground   that   in   such   case   the   in- 
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junction  only  purported  to  enjoin  the 
particular  defendant  in  the  injunction 
suit. 

But  it  was  held  in  Buhlman  v. 
Humphrey  (1892)  86  Iowa,  597,  63 
N.  W.  318,  that,  where  an  injunction 
restrained  certain  named  parties  from 
keeping  a  liquor  nuisance  in  certain 
described  premises,  a  subsequent 
purchaser  of  the  premises,  or  his 
lessee,  is  not  guilty  of  contempt  in 
violating  the  injunction,  although  he 
violates  the  injunction  with  knowl- 
edge thereof.  The  court  said :  "It  is 
a  general  rule  of  law  that  'the  obliga- 
tions of  an  injunction  will  not  usually 
be  extended  to  persons  who  are  not 
named  in  the  writ,  and  they  will  not 
be  liable  for  a  breach  of  a  mandate 
which  is  not  directed  to  them,' "  and, 
in  distinguishing  Silvers  v.  Traverse 
(Iowa)  supra,  stated:  "That  was  a 
case  wherein  the  decree  enjoined  and 
restrained  'all  persons  from  using  or 
occupying  the  premises  for  unlawful 
keeping  or  traffic  in  intoxicating 
liquors,'  and  the  question  arose  there 
whether  a  lessee  of  the  defendant  in 
the  injunction  proceeding  was  bound 
by  the  decree,  he  not  having  been  a 
party  to  the  action.  It  was  held  that 
he  was  concluded  by  the  decree.  In 
that  case,  by  the  very  terms  of  the  de- 
cree, it  applied  to  everyone  who  should 
thus  illegally  use  the  premises.  Not 
so  in  the  case  at  bar,  where,  by  the 
express  wording  of  the  decree,  it  is 
limited  in  its  operation  and  effect  to 
the  parties  therein  named.  By  no 
reasonable  rule  of  construction  can 
such  a  decree  be  said  to  run  against, 
or  attach  to,  the  property  in  the  hands 
of  a  purchaser  or  his  lessees.  Code, 
§  1543,  provides  that  'any  person 
violating  the  terms  of  any  injunction' 
to  abate  the  nuisance,  etc.,  shall  be 
punished  for  contempt.  Clearly,  that 
provision  must  mean  that,  in  order  to 
be  guilty  of  a  contempt,  the  violator 
must  be  one  who  is  within  the  terms 
of  the  decree.  To  our  minds  it  is 
immaterial  whether  the  defendants, 
in  fact,  knew  of  the  injunction  or  not. 
It  was  not  directed  against  them;  it 
did  not  attach  to  the  property  as 
against  them;  it  simply,  by  its  terms, 
enjoined  the   defendants   in  the   in- 


junction suit  from  doing  or  permitting 
certain  things  to  be  done.  An  in- 
junction is  an  extraordinary  remedy, 
and  its  force  and  legal  effect  should 
not  be  extended  by  implication.  Coun- 
sel for  the  plaintiff  do  not  cite  any 
authority,  nor  do  we  find  any,  which 
would  justify  his  contention  that  a 
decree  worded  as  this  is  sheuld  be 
held  to  attach  to,  or  follow  the  real 
estate  into  the  hands  of,  a  purchaser 
or  his  lessees." 

And  it  was  likewise  held  in  New- 
comer v.  Tucker  (1893)  89  Iowa,  486, 
66  N.  W.  499,  following  the  case  last 
cited,  that  a  tenant  of  the  premises  is 
not  guilty  of  contempt  in  violating  an 
injunction,  of  which  he  has  no  knowl- 
edge, restraining  the  owner  of  the 
premises  alone  from  maintaining  a 
nuisance  by  the  sale  of  intoxicating 
liquors. 

And  the  rule  announced  in  the 
case  of  Buhlman  v.  Humphrey  (Iowa) 
supra,  was  followed  in  Pearson  v. 
District  Ct.  (1894)  90  Iowa,  756,  67 
N.  W.  871,  holding  that  one  who  was 
not  a  party  to  the  injunction  suit 
could  not  be  adjudged  guilty  of  con- 
tempt for  the  violation  of  an  in- 
junction restraining  another  from 
maintaining  a  nuisance  by  the  unlaw- 
ful sale  of  intoxicating  liquors. 

But  it  was  held  in  Batterman  v. 
Finn  (1864)  34  How.  Pr.  (N.  Y.)  108, 
that  lessees  of  a  riparian  owner  were 
guilty  of  contempt  in  violating  an  in- 
junction, with  knowledge  thereof,  re- 
straining the  owner,  his  servants,  and 
agents,  from  using  the  water  in  a 
stream  so  as  to  throw  backwater  upon 
the  wheels  of  the  plaintiff's  mill, 
although  the  lessees  were  not  parties 
to  the  injunction  suit,  upon  the 
ground  that  they  were  the  agents  and 
servants  of  the  owner  in  violating  the 
injunction.  The  court  said  that  it  is 
only  by  the  owner's  authority  that  the 
lessees  had  any  rights  whatever,  and, 
in  assuming  to  control  the  water 
power,  and  in  violating  the  express 
prohibition  of  the  injunction,  they 
must  be  considered  as  his  agents  and 
servants,  and,  as  such,  amenable  for 
their  own  acts,  and  that,  although  not 
named  as  parties  individually,  they 
were    virtually    such,    and    that,    if 
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agents  and  Btttmita,  they  were  clearly 
covered  by  th«  injonction,  and  that 
the  authorities  which  hold  that  an  in< 
junction  can  only  issue  against  the 
parties  can  have  no  application.  The 
contrary,  however,  was  held  in  a  case 
between  the  same  parties,  at  the  same 
term,  by  the  same  court,  composed  of 
the  same  justices  (the  judge  writing 
the  opinion  in  the  foregoing  report, 
however,  dissenting),  reported  in 
(1864)  32  How.  Pr.  601,  an  appeal  from 
which  was  dismissed  on  jurisdictional 
grounds  in  (1869)  40  N.  Y.  840.  In 
the  report  in  32  How.  Pr.  501,  the 
court  said  that  the  only  question  in 
the  case  was  whether  the  lessees  were 
the  agents  or  servants  of  the  riparian 
owner  in  sach  sense  as  to  bring  them 
within  the  command  of  the  injunction, 
and  render  them  liable  for  a  violation 
thereof,  and  citing  the  holding  of 
Watson  V.  Fuller  (1854)  9  How.  Pr. 
(N.  Y.)  425,  supra,  II.,  that  an  in- 
junction only  issues  against  a  party 
to  the  action,  said :  "To  make  a  person 
who  is  not  a  party  to  the  action,  or 
named  in  the  injunction  order,  liable 
for  disobeying  such  injunction,  on  the 
sole  ground  that  he  is  an  agent  or 
servant,  the  persons  should  bear  sneb 
a  relation  to  the  defendant  as  will 
enable  the  latter  to  control  the  action 
of  the  persons  sought  to  be  charged, 
in  regard  to  the  subject-matter  as  to 
which  the  injunction  issues." 

One,  though  not  a  party  to  a  suit  to 
determine  water  rights,  which  results 
in  a  deeree  restraining  only  the 
parties  from  interf wing  with  the  rights 
of  each  other,  is  guilty  of  contempt  in 
violating  the  injunction;  where  he 
purchases  the  rights  of  one  of  the 
parties,  and,  prior  to  the  acts  com- 
plained of  as  violating  the  injunction, 
claims  and  receives  the  benefits  of  the 
injunction  as  against  the  other  parties 
to  the  decree,  since,  by  'asserting 
rights  under  the  injunetional  decree, 
he,  to  all  intents  and  purposes,  made 
himself  a  party  to  it,  and  most  be  held 
to  obey  it.  ^  State  ex  rel.  Pool  v. 
District  Ct.  (1906)  34  Mont  258,  86 
Pac.  798. 

And  a  grantee  of  a  party  to  the 
isjunction  suit  is  guilty  of  contempt 
in  violating  an  injunction  restraining 


the  defendants,  and  their  grantees 
and  successors,  trma.  diverting  the 
water  of  a  stream,  because  judgments 
are  binding  not  only  upon  the  parties, 
but  also  upon  their  privies.  Ahlers  v, 
Thomas  <1899)  24  Nev.  407,  11  Am. 
St.  Rep.  820,  66  Pac.  98. 

And  one  who  has  succeeded  to  the 
interests  of  another  in  a  canceled 
certificate  of  purchase  of  land,  after, 
and  with  notice  of,  an  injunction  re- 
straining the  latter  from  asserting  the 
invalidity  of  the  judgment  canceling 
the  certificate,  is  guilty  of  contempt 
for  subsequently  filing  a  cross  com- 
plaint attacking  the  validity  of  such 
judgment,  and  the  attorney  for  the 
complainant,  although  ignorant  of  the 
injunction  at  the  time  of  the  filing  of 
the  cross  complaint,  is  guilty  of 
contempt,  where,  after  the  injunction 
is  called  to  his  notice,  he  insists  upon 
maintaining  the  cross  complaint. 
Lake  v.  Superior  Ct.  (1913)  166  CaL 
182,  181  Pac.  371. 

See  also  State  v.  Porter  (1907)  76 
Kan.  411,  13  L.R.A,(N.S.)  462,  91  Pac. 
1073,  and  State  v.  Terry  (1917)  99 
Wash.  1,  168  Pac.  513,  infra,  VI. 

F.  tfeeeaaitw  of  rOaUonOHp  to,  or  eon- 
cert  with,  party. 

One  not  a  party  to  an  injunction 
suit,  and  not  named  or  designated  in 
the  injunction  order,  which  runs 
against  the  defendants  only,  is  not 
guilty  of  contempt  in  violating  the 
injunction,  though  with  knowledge 
thereof,  where  he  does  not  act,  in 
so  violating  the  injunction,  as  the 
servant  or  agent  of  the  defendants,  or 
in  colhision  or  combination  with  them, 
but  acts  independently.  Rigas  v. 
Livingston  (1904)  178  N.  Y.  20,  70 
N.  E.  107.  In  this  case  city  officials 
were  enjoined  from  removing  a  side- 
walk fruit  stand  from  in  front  of  a 
store,  and  the  owner  of  the  store,  and 
the  tenant  thereof,  and  a  city  marshal, 
with  knowledge  of  the  injunction,  re- 
moved tlie  stand  after  the  issuance  of 
a  warrant  in  summary  proceedings 
against  the  tenant  of  the  store,  and 
they  were  held  not  guilty  of  contempt 
in  so  violating  the  injunction,  because 
they  were  in  no  way  connected  with 
the  city  officials  who  were  enjoined. 
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And  it  was  held  in  Ex  parte  State  ex 
rel.  Higdon  (1909)  162  Ala.  181.  50 
So.  143,  that  one  not  a  party  to  an 
injunction  suit,  and  a  stranger  to  the 
writ  of  injunction,  was  not  guilty  of 
contempt  in  doing  an  act  prohibited 
by  the  injunction,  although  done  with 
knowledge  thereof,  where  the  in- 
junction ran  to  the  defendants  alone, 
and  where  there  was  no  evidence  of  a 
conspiracy  or  community  of  purpose 
between  ibe  defendants  and  the  doer 
of  the  alleged  contemptuous  act.  It 
was  held  that  the  latter  did  not 
violate  the  injunction,  and  the  court 
said:  "In  this  instance,  the  writ 
possessed  no  spirit  broader  than  its 
letter.  The  command  here  was  ad- 
dressed to  two  persons  or  officers,  and 
forbade  them  to  move,  molest,  damage, 
destroy,  etc.,  the  safe  described  in  the 
bill.  It  did  not  purport  to  protect  the 
safe  otherwise  than  by  restraint  of 
these  two  persons  or  officers  from 
doing  the  acts  defined.  Neither  the 
bill,  the  order,  nor  the  writ  assumed 
to  do  more  than  to  restrain  Ward  and 
Bodeker  as  trespassers.  The  writ 
operated  only  in  personam.  High, 
Inj.  §  2.  It  did  not  undertake  to 
create  a  status  effecting  to  place  the 
safe  in  crremio  legis.  The  court  did 
not  attempt  to  install  any  officer  in 
possession  of  the  safe.  There  was  no 
effort  to  remove  the  safe  from  its 
location  in  the  business  house.  It  re- 
mained where  it  was,  presumably  in 
the  control  and  possession  of  Howell, 
unless  the  mandate  was  not  observed 
by  Ward  or  Bodekeir.  Under  such  cir- 
cumstances, with  a  writ  of  injunction 
sought  and  issued  as  this  one  was,  we 
think  this  general  statement,  taken 
from  §  1440  of  High  on  Injunctions, 
apt  in  decision  of  the  matter  in  hand : 
"The  obligations  of  an  injunction  will 
not  usually  be  extended  to  persons 
who  are  not  named  in  the  writ,  and 
they  will  not  be  liable  for  a  breach  of 
a  mandate  which  is  not  directed  to 
them.  Thus  where  the  writ  is  simply 
directed  to  a  defendant,  without  in- 
cluding his  agents  or  servants,  an 
agent  will  not  be  punished  for  a 
breach.'  The  relator  was  a  stranger 
to  the  writ.  Its  obligation  was  con- 
fined to  the  conduct  of  Ward  and 
Bodeker.    It  was  not  framed,  and  did 


not  assume,  to  proteet  tiie  safe  gena> 
ally.  It  did  not  attenq>t  to  maintain 
the  status  quo  except  by  restraint 
of  Ward  and  Bodeker.  Its  breach 
could  only  have  been  effected  by  con- 
duct, in  respect  of  the  safe,  by  Ward 
and  Bodeker,  or  either,  or  by  persons 
conspiring  with  them  to  avoid  the 
.mandate  of  the  writ." 

Persons  not  parties  to  the  in- 
junction suit  cannot  be  punished  for 
disobedience  of  the  injunction  simply 
because  the  injunction  order  purports 
to  restrain  not  only  the  defendants, 
but  all  persons  whomsoever,  since  per- 
sons not  parties  can  be  disciplined 
for  disobedience  of  the  injunction 
only  if  it  be  made  to  appear  that  they 
were  in  fact  acting  as  the  agents  of, 
or  in  collusion  with,  the  actual  de- 
fendants. Strawberry  Island  Co.  v. 
Cowles  (1913)  79  Misc.  279, 140  N.  Y. 
Supp.  338. 

And  persons  not  parties  to  an  in- 
junction suit  are  not  guilty  of  con- 
tempt in  violating,  with  knowledge 
thereof,  an  injunction  order  restrain- 
ing the  defendants,  and  all  persons 
whatsoever  who  may  have  acquired 
notice  or  knowledge  of  the  injunction, 
ttom  interfering  with  the  complain- 
ant's business  or  employees,  where 
the  strike  which  was  the  cause  of  the 
issuance  of  the  injunction  is  not  still 
in  progress  at  the  time  of  the  viola- 
tion of  the  injunction  order,  some  ten 
years  afterwards,  but  at  such  time  a 
new  and  independent  effort  is  being 
made,  though  by  the  same  labor  union, 
to  unionize  the  complainant's  em- 
ployees, and  where  the  violators 
were  not  employees  of  the  complain- 
ant, nor  members  of  the  union  at  the 
time  of  the  strike  involved  in  the 
injunction  suit,  and,  in  committing 
the  acts  charged,  did  not  act  as  as- 
sociates of,  or  represent  in  any  way. 
the  defendants  in  the  injunctional 
decree;  especially  where  the  remedy 
is  sought  to  be  exercised,  not  through 
the  public  officers,  but  by  the  employer 
alone,  and  primarily  on  behalf  of  its 
private  interests.  TosH  y.  WEST  Ken- 
tucky Coal  Co.  (reported  herewith) 
ante,  376. 

But  it  was  held  in  Seaward  v. 
Paterson  [1897]  1  Ch.  (Eng.)  645,  66 
L.  J.  Ch.  N.  S.  267,  76  L.  T.  N.  S.  216, 
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4S  Week.  Rep.  610,  where  the  in- 
junction restrained  the  parties  to  the 
injunction  suit,  and  his  servants  and 
agents,  that  a  stranger  who  was  not 
a  p&rty  to  the  injunction  suit,  nor  an 
agent  or  servant  of  the  parties,  was 
guilty  of  contempt,  where  he  know- 
ingly aided  and  assisted  the  party  in 
violating  the  injunction.  One  of  the 
judges  distinguished  the  case  of 
Iveson  V.  Harris  (1802)  7  Ves.  Jr. 
257, 32  Eng.  Reprint,  102,  in  the  follow- 
ing words :  "The  appellant's  counsel 
have  argued  very  strenuously  that 
there  is  no  jurisdiction,  and  have 
based  their  contention  upon  a  passage 
in  Lord  Eldon's  judgment  in  Iveson 
V.  Harris  (Eng.)  supra.  That  was  a 
case  of  prohibition,  and  Lord  Eldon 
differed  from  a  decision  of  the  court 
of  exchequer  in  another  case  upon  the 
question.  Who  was  bound  by  a  prohibi- 
tion? He  said:  'I  have  no  conception 
that  it  is  competent  to  this  court  to 
hold  a  man  bound  by  an  injunction 
who  is  not  a- party  in  the  cause  for 
the  purpose  of  the  cause.  The  old 
practice  was  that  he  must  be 
brought  into  court,  so  as,  according  to 
the  ancient  laws  and  usages  of  the 
country,  to  be  made  a  subject  of  the 
writ.'  That  strikes  me  as  perfectly 
correct.  Lord  Eldon  was  addressing 
himself  to  the  question  who  the 
persons  were  who  were  bound  by  an 
injunction;  he  was  not  referring  to 
persons  who  assisted  others  in  com- 
mitting breaches  of  an  injunction. 
There  is  a  great  difference  between  a 
notice  of  motion  to  commit  a  man  for 
breach  of  an  injunction,  which  would 
be  technically  wrong  if  he  was  not 
bound  by  it,  and  a  notice  of  motion  to 
commit  him  for  so  conducting  himself 
as  to  help  in  a  breach  of  the  in- 
junction. The  difference  is  marked. 
If  he  is  bound  by  the  injunction,  the 
court  acts  at  the  instance  and  for  the 
benefit  of  the  plaintiff  or  other  party 
who  has  obtained  the  order.  In  the 
other  case,  the  order  of  the  court  is 
being  set  at  naught,  and  it  is  not  for 
the  public  benefit  that  the  court 
should  allow  its  orders  to  be  treated 
in  this  way.  In  the  one  case,  the 
Ptnon  who  has  obtained  the  order 
applies  to  enforce  it;   in  the  other 


case,  it  is  the  court  which  acts,  in- 
dependently of  the  party  and  un- 
influenced by  him.  The  distinction 
between  the  two  cases  of  contempt  is 
perfectly  well  known,  although  some- 
times it  may  be  difficult  to  draw  the 
line  between  them." 

In  the  following  cases,  where  the 
charge  of  contempt  against  one  not  a 
party  to  the  injunction  suit  failed,  it 
will  be  observed  that  the  injunction 
purported  to  run  against  the  party 
and  persons  standing  in  a  certain 
described  relationship  to  him,  which 
the  person  charged  did  not  sustain. 

Thus,  one  not  a  party  to  the  in- 
junction suit,  nor  acting  as  the  agent 
or  servant  of  a  party,  cannot  be  held 
guilty  of  contempt  in  violating  the  in- 
junction in  terms  directed  against  the 
defendants:  "And  all  and  singular  of 
your  agents  and  employees  and  all 
others  acting  for  you."  State  ex  rel. 
Victor  Boom  Co.  v.  Peterson  (1902) 
29  Wash.  571,  70  Pac.  71. 

And  a  stranger  to  the  injunction 
suit,  who  is  unconnected  with  the  par- 
ties defendant,  will  not  be  punished 
for  doing  the  acts  prohibited  by 
the  injunction.  Acquia  Del  Llano  v. 
Acquia  De  Las  Joyas  Del  Llano  Frio 
(1919)  25  N.  M.  134,  179  Pac.  235. 
The  injunction  in  this  case  restrained 
a  certain  "acquia"  and  its  officers 
from  diverting  water,  and  the  court 
said,  in  effect,  that  persons  who  were 
not  shown  to  be  parties  to  the  original 
suits,  or  servants,  or  agents  of,  or  in 
any  manner  in  privity  with,  the  parties, 
could  not  be  adjudged  guilty  of  con- 
tempt. -< 

One  not  a  party  to  the  injunction 
suit  is  not  guilty  of  contempt  for 
violating  an  injunction  restraining  the 
defendant,  his  representatives  or  as- 
signs, and  his  agents  or  servants, 
where  in  violating  the  injunctibn  he 
did  not  act  as  the  agent,  or  servant, 
or  representative  of  the  defendant,  or 
have  any  relation  to  him  whatsoever. 
Re  Zimmerman  (1909)  134  App.  Div. 
591,  119  N.  Y.  Supp.  275.  It  was 
stated  in  this  case  that  there  was 
nothing  to  show  that  a  certified  copy 
of  the  injunction  had  been  served 
upon  the  alleged  contemner,  and  that 
the  only  thing  to  connect  him  with 
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the  injunction  was  the  allesred  fact 
that  a  circular  had  been  sent  to  him, 
telling  him  of  the  existence  of  the  in- 
junction order. 

It  was  held  in  Dadirrian  v.  Gullian 
(1897)  79  Fed.  784,  that  an  injunction 
against  a  partnership,  its  servants, 
agents,  and  employees,  may  be  vio- 
lated by  a  servant  personally,  after  he 
ceases  to  be  a  servant  of  the  partner- 
ship, without  making  him  guilty  of 
contempt,  although  he  has  notice  of 
the  injunction  order.  The  court  said : 
"I  am  clearly  of  the  opinion  that  the 
only  persons  who  can  be  attached  for 
contempt  in  disobeying  an  injunction 
order  are  the  parties  to  the  suit  in 
which  the  order  is  granted,  and  those 
who,  being  their  servants,  agents,  or 
employees,  with  knowledge  of  the  in- 
junction, aid  and  assist  the  defendants 
in  disobeying  its  commands.  The 
writ  is  directed  specifically  to  the 
defendants  in  the  suit,  and  then 
generally,  without  naming  them,  to 
their  servants,  agents,  and  employees. 
The  object  of  this  generalization  is  to 
prevent  the  defendants  from  doing  by 
others  that  which  the  court  has  for- 
bidden them  to  do  personally;  from 
accomplishing  indirectly  a  result  pro- 
hibited by  the  court.  The  full  effect 
of  the  order  is  that  the  defendant 
shall  not  do  the  unlawful  act  himself, 
neither  shall  bis  agent,  servant,  or 
employee  do  it  for  him,  nor  shall  the 
defendant  do  it  as  the  agent,  servant, 
or  employee  of  another.  .  .  .  There 
is  no  restraint  laid  upon  the  agent, 
servant,  or  employee  personally,  but 
merely  as  the  agent,  servant,  or 
employee  of  the  enjoined  defendant. 
.  .  .  Notwithstanding  the  injunction 
and  notice  of  it,  he,  upon  ceasing 
to  be  the  agent,  servant,  or  employee 
of  the  defendant,  is  free  to  act  for 
himself  in  the  protection  of  his  own 
rights,  and  the  prosecutions  of  his 
own  interests,  even  though  it  involve 
his  doing  the  very  thing  prohibited  his 
former  master.  ...  He  may  avoid 
obedience  to  a  mandatory  injunction 
by  actually  ceasing  to  be  an  employee 
of  the  company,  .  .  .  and  he  may 
enter  the  service  of  another  master  a 
stranger  to  the  suit,  and  be  as  free 


as  he  from  obligation  to  obey  the 
court's  decree." 

And  in  United  States  Playing  Card 
Co.  v.  Spalding  (1899)  92  Fed.  368, 
where  it  appeared  that  the  dealer  in 
an  article  which  had  been  held  to  be 
an  infringement  on  a  patent  was  re- 
strained from  the  further  sale  of  such 
article  by  an  order  which  enjoined 
the  dealer  and  his  officers,  agents, 
servants,  and  manufacturers,  and  that 
the  manufacturers  assumed  the  de- 
fense of  the  injunction  suit,  it  was 
held  that  the  manufaoturers  were  not 
guilty  of  contempt  in  selling  the  in- 
fringing article  to  other  dealers.  The 
court  explained  the  reason  for  this 
holding  as  follows :  "The  counsel  for 
the  plaintiff  urges  that  these  manu- 
facturers, having  assumed  the  defense 
of  their  customers,  are  bound  by  the 
adjudication,  and  liable  for  violation 
of  the  injunction  anywhere,  as  if  they 
were  parties  of  record.  This  seems  to 
be  correct  as  to  the  conclusiveness  of 
what  has  been  decided,  but  that  does 
not  make  them  liable  upon  the  decree, 
as  the  parties  of  record  would  be. 
Executioi^  would  not  run  against  them 
for  profits,  damages,  or  costs  decreed. 
The  injunction  is  a  judicial  writ, 
issued  upon  the  decretal  order.  Notice 
of  the  order  would  bind  those  to  whom 
the  writ  would  run,  and  who  would  be 
included  with  them,  before  the  writ 
itself  should  be  issued;  but  it  would 
not  affect  anyone  any  further  than  the 
writ  would.  As  this  writ  runs  to  the 
agents  and  manufacturers  of  Spalding 
Brothers  [the  dealers],  these  manu- 
facturers are  said  to  be  everywhere 
and  always,  while  it  remains  in  force, 
within  its  terms.  But  they  are  in- 
cluded in  the  writ,  not  as  agents  and 
manufacturers  of  everybody  with 
whom  they  might  do  business,  but  as 
agents  and  manufacturers  of  Spalding 
Brothers ;  and,  as  what  they  have  now 
done  in  this  behalf  has  no  connection 
with  or  reflation  to  Spalding  Brothers, 
they  do  not  appear  to  have  done  any 
of  it  within  the  prohibition  of  the 
writ.  If  they  had  done  it  in  aid  in  any 
way  of  a  violation  by  Spalding 
Brothers,  upon  the  supposition  of 
which  this  proceeding  may  have  been 
commenced,    the    question   would  be 
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very  different     Cases   are  cited   in 
which  language  is  used  that  by  itself 
might  indicate  that  anyone,  anywhere, 
having  knowledge  of  an  injunction, 
might  not  do  what  would  violate  it,  if 
done  by  those  included  within  it ;  but, 
as  understood,  none  of  them  go  out- 
side the  scope  of  the  injunction  itself. 
.    .     .     The  proceeding  itself  is  in 
nature  criminal,  and  the  foundation  of 
it  should   not   be   extended  by   any 
doubtful    construction.      An    amend- 
ment of  the  order  and  injunction  is 
suggested;    but    that,    if    allowable, 
could  not  affect  this  question  now." 
And    it    was    held    in    Bergeb    y. 
Superior    Ct.     (reported    herewith) 
ante,  87S,  that  one  who  wac  not  a 
parly  to  the  injunction  suit,  and  is  not 
one  of  the  persons  enjoined,  and  does 
not  belong  to  any  of  the  classes  of 
persons  against  whom  the  writ  of  in- 
jonction  runs,  and,  in  violating  the 
injunction,  did  not  act  as  the  servant 
or  agent  of  any  of  the  parties  en- 
joined, or  act  in  concert  with  any  of 
them,   could   not   be   held   guilty   Of 
contempt,    the   court  overruling   the 
claim  that  an  entire  stranger  to  the 
injunction  proceedings  was  guilty  of 
contempt  if  he  violated  the  injunction 
with  actual  knowledge  or  notice  of  its 
terms.    As  appears  from  the  opinion 
in  this  case,  while  ordinarily  only  the 
parties  to  an  action,  and  their  succes- 
sors, are  bound  by  a  judgment  given 
in  an  action  inter  partes,  in  matters 
of  injunction,  it  has  been  a  common 
practice  to  make  the  injunction  run 
also  to  classes   of  persons  through 
whom  the    enjoined   party  may   act, 
luch  as  agents,  servants,  employees, 
aiders,    abettors,     etc.,     though     not 
parties  to  the  action,  and  any  of  such 
parties  violating  its  terms,  with  notice 
thereof,  are  held  guilty  of  contempt 
tor  disobedience    of    the    judgment. 
Bot  the  whole  effect  of  this  is  simply 
to    make    the     injunction     effectual 
agahist  all    through    whom   the    en- 
joined party  may  act,  and  to  prevent 
the  prohibited  action  by  persons  act- 
ing in  concert  with,  or  in  support  of, 
the  claim  of  the  enjoined  party,  who 
>re  in  fact  his  aiders  and  abettors. 
There  is  a  fair  foundation  for  the 
conclusion  that  persons  so   co-oper- 


ating with  the  enjoined  party  are 
guilty  of  a  disobedience  of  the  in- 
junction, but  it  is  generally  held  that 
a  theory  of  disobedience  of  the  in- 
junction cannot  be  predicated  on  the 
act  of  a  person  not  in  any  way  in- 
cluded in  its  terms,  or  acting  in 
concert  with  the  enjoined  party  and 
in  support  "of  his  claims,  and,  mani- 
festly, there  can  be  no  disobedience  of 
an  injunction  by  a  person  who  is  not 
included  in  the  mandate  of  the  court, 
either  by  name,  or  as  a  member  of  a 
class  of  persons  which  is  properly 
included,  and  who  is  not  acting  as  an 
aider  and  abettor  of  one  so  included 
in  the  assertion  of  his  claims. 

And  it  was  held  in  Boyd  v.  Stat« 
(1886)  19  Neb.  128,  26  N.  W.  925, 
that  the  mayor  of  a  city  was  not 
guilty  of  contempt  in  violating  an  in- 
junction, issued  in  a  suit  to  which  he 
was  not  a  party,  which  restrained 
contractors,  their  agents  and  servants, 
from  tearing  up  the  track  of  a  street 
railroad,  although  the  mayor  had 
knowledge  of  the  injunction,  where 
he  acted  independently,  and  not  as  the 
agent  of,  or  in  any  connection  with, 
the  contractors.  The  rule  was  laid 
down  in  this  case  that  only  the  parties 
to  the  injunction  suit,  and  thosA 
persons  who,  acting  in  a  subordinate 
capacity  to  the  parties,  were  named  or 
designated  in  the  injunctional  order, 
could  be  held  guilty  of  contempt  in 
violating  the  injunction,  the  court 
saying  that  in  their  state  the  writ  of 
injunction  is  abolished,  and  the 
injunction  provided  for  is  declared  by 
statute  to  be  a  command  to  refrain 
from  a  particular  act,  and  that  under 
their  system,  where  no  writ  is  used, 
nor  even  a  formal  order  necessary, 
the  persons  bound  by  the  injunction, 
and  who  would  be  punished  for  a 
bteach  of  it,  were  usually  designated 
by  the  allegations  of  the  petition, 
where  the  injunction  was  allowed  as 
a  provisional  remedy,  and  by  the 
terms  of  the  judgment  itself  in  other 
cases ;  and  that,  in  either  case,  it  was 
a  matter  personal  to  the  party  against 
whom  it  was  directed,  and  persons 
occupying  a  subordinate  relation  to 
such  party. 
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VI.  Neoeasttjf  of  notice  of  injunction. 
>'It  may  be  stated  as  a  general  rule 
that  one  not  a  party  to  the  injunction 
suit  cannot  be  charged  with  contempt 
in<i  violating  the  injunction,  in  the 
absence  o£  service  upon  him  of  the 
injuncdonal  order,  or  a  showing  that 
he  -  had  actual  knowledge  thereof. 
Stewart  v.  United  States  (1916)  150 
CO.  A.  100,  236  Fed.  838;  Harris  v. 
Hutchinson  (1913)  160  Iowa,  149,  44 
I„R.A.(N.S.)  1086,  140  N.  W.  830; 
Stfcte  V-  Lavery  (1897)  31  Or.  77,  49 
Pac;  852;  York  Mfg.  Co.  v.  Oberdick 
^1902)  11  Pa.  Dist.  R.  616;  Sperry  & 
fijCe.  y.  McKelvey  Hughes  Co.  (1916) 
64  Pa.  Super  Ct.  57;  State  ex  bel. 
LiNDSLEY  v.  Grady  (reported  here- 
with) ante,  383;  State  v.  Terry 
(1917)  99  Wash.  1,  168  Pac.  513. 

One  who  was  not  a  party  to  the  pro- 
ceedings in  which  an  injunctional 
order  was  entered,  and  who  had  no 
notice  or  knowledge  of  the  existence 
of  the  injunctional  order,  actual  or 
constructive,  cannot  be  punished  as 
for  contempt  in  the  doing  of  the  thing 
prohibited  by  the  order,  even  though 
the  decree  itself  is  broad  enough  to 
cover  and  include  the  act  charged, 
and  broad  enough  in  its  intent  and 
purpose,  and  in  its  injunctional  force, 
to  include  parties  other  than  the  im- 
mediate parties  to  the  suit  in  which 
the  order  was  entered.  Harris  v. 
Hutchinson  (1913)  160  Iowa,  149,  44 
L.R.A.(N.S.)  1035,  140  N.  W,  830. 

And  in  Re  Rice  (1910)  181  Fed.  217, 
where  an  attorney  formed  and  carried 
through  a  scheme  whereby  an  antici- 
pated injunction  order  was  violated  by 
the  client  by  his  evasion  of  service  of 
the  injunction  order,  and  the  avoid- 
tmce  by  both  client  and  attorney  of 
sources  of  information  of  the  in* 
junction  order,  during  the  confirma- 
tion of  the  deal  which  constituted  the 
violation  of  the  injunction,  it  was  held 
that  the  guilt  or  innocence  of  the 
attorney,  who  was  not  a  party  to  the 
injunction  suit,  turned  solely  upon 
the  question  whether  he  had  knowl- 
edge or  fair  notice  of  the  injunction 
when  he  acted,  and  that  as  there  was 
some  doubt  as  to  his  knowledge  of  the 
injunction,  and  contempt  proceedings 
are  highly  punitive  and  criminal  in 


their  nature,  he  was  entitled  to  the 
benefit  of  the  doubt,  and  could  not  be 
punished  for  a  criminal  contempt^ 
unless  the  evidence  made  it  clear  that 
he  intended  to  commit  it. 

To  this  general  rule  there  is,  how- 
ever, an  exception,  resting  in  sound 
reason  and  supported  by  authority. 
Where  the  decree  of  injunction  is  not 
only  in  personam  against  the  defend- 
ants in  the  injunction  suit,  but  also 
operates  in  rem  against  specific 
properly,  or,  rather,  against  a  given 
illegal  use  of  such  property,  the  decree 
is  a  limitation  upon  the  use  of  the 
property,  of  which  all  subsequent 
owners,  lessees,  or  occupants  must 
take  notice.  In  such  a  case  the  decree, 
if  broad  enough  in  its  terms  to  enjoin 
all  persons,  is  sufficient  as  a  public 
record  to  impart  constaructive  notice  to 
all  persons.  State  v.  Terry  (Wash.) 
•upra. 

Thua,  actual  knowledge  or  notice  of 
the  injunction  order  is  not  necessary 
to  convict  for  contempt  a  subsequent 
tenant  or  occupant,  although  not  a 
party  to  the  injunction  suit,  who 
violates  an  injunction  restraining 
the  defendants,  and  all  other  per- 
sons whomsoever,  from  mainteining 
a  liquor  nuisance  in  a  certain  building, 
since  the  injunctional  decree,  being  of 
record,  is  a  restriction  in  the  nature 
of  an  encumbrance  upon  the  use  of 
the  building,  of  which  all  subsequent 
owners,  tenants,  or  occupante  thereof 
must  take  notice  at  their  peril.  Stete 
V.  Porter  (1907)  76  Kan.  411, 18  hJRA. 
(N.S.)  462,  91  Pac.  1073. 

And  the  same  was  held  in  Silvers  v. 
Traverse  (1891)  82  Iowa,  52, 11  L.RA. 
804,  47  N.  W.  888,  and  Dermedy  ▼. 
Jackson  (1910)  147  Iowa,  620,  126  N. 
W.  228,  supra,  IV. 

The  exception  to  the  rule  requiring 
notice  or  knowledge  of  the  injunction 
in  order  to  render  persons,  not  parties 
to  the  injunction  suit,  guilty  of  con- 
tempt in  violating  the  injunction,  is 
not  peculiar  to  injunctions  against 
liquor  nuisances,  but  injunction  pro- 
ceedings under  the  Red  Light  Law  of 
the  Washington  Code,  in  so  far  as  they 
are  directed  against  specific  property, 
are  proceedings  in  rem,  and  an  in- 
junction   issued    therein    binds    all 
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persons  thereafto:  dealing  with  the 
property,  and  a  tenant,  though  not  a 
party  to  the  injunction  suit,  and  with- 
out notice  of  the  injunction,  is  guilty 
of  contempt  if  he  violates  the  same. 
State  V.  Terry  (1917)  99  Wash.  1,  168 
Pac.  518. 

But  in  Harris  y.  Hutchinson  (1913) 
160  Iowa,  149,  44  L.R.A.(N.S.)  1086, 
140  N.  W.  830,  holding  that  the  clerk 
of  a  saloon  keeper,  who  was  not  a 
party  to  the  injunction  suit,  and  was 
witlMut  knowledge  of  an  injunction 
restraining  his  employer,  and  all 
persons,  from  maintaining  a  liquor 
nuisance  upon  the  premises,  was  not 
guilty  of  contempt  in  making  sales  of 
liquor  in  violation  of  the  injunction, 
it  was  unsuccessfully  contended  that 
actual  knowledge  was  unnecessary 
because  the  injunctional  decree  gave 
the  clerk  constructive  notice,  and, 
in  support  of  this  contention,  the 
cases  of  Silvers  v.  Traverse  and 
Dermedy  v.  Jackson  (Iowa)  supra, 
were  cited.  In  answer  to  this  con- 
tention the  court  said:  "It  is  con- 
tended that  under  these  decisions  a 
different  rule  obtains  in  eases  of  this 
kind,  and  a  different  rule  is  observed 
and  enforced  in  injunctional  orders 
involving  the  sale  of  intoxicating 
liquors.  A  careful  analysis  of  these 
«a8es  will  riiow  that  the  contention  is 
not  well  taken.  In  the  case  of  Silvers 
v.  Traverse,  it  was  not  shown  that  the 
party  charged  with  contemprt  did  not 
bave  notice  or  knowledge  of  the  exis- 
tence of  the  decree  at  the  time  of  the 
conunissicm  of  the  act  charged  as 
constituting  a  nuisance.  It  appears 
that  the  Injunctional  decree  was 
entered  against  the  lessor  of  the 
party  charged  with  contempt,  and  that 
the  decree,  in  its  provisions,  affected 
his  lessor's  right  and  interest  in  the 
property,  and  limited  and  cut  off  his 
power  to  use  the  property  for  the  un- 
lawful  keeping  and  selling  of  intoxi- 
cating liquors;  that  the  decree  was  a 
nstriction  upon  the  use  of  the  proper- 
ty,  which  followed  as  a  burden  and, 
as  it  were,  an  encumbrance;  and  it 
was  held  that  the  party  charged  with 
contempt,  having  leased  the  property, 
took  it  subject  to  this  restriction  and 
burden,  and  wan  ther^ore  charged 


with  notice  of  the  existence  of  the  In- 
junctional order  having  affected  the 
real  estate  itself,  limiting  and  cutting 
off  the  power  to  use  the  property  for 
the  unlawful  keeping  or  selling  of 
intoxicating  liquors;  that,  therefore, 
all  persons  dealing  with  the  property, 
or  acquiring  interest  therein,  were 
charged  with  notice  of  the  proceedings 
and  of  the  existence  of  the  decree,  and 
the  court,  in  support  of  this  conten- 
tion, cites  %  2628  of  the  Ck>de  of  1886, 
which  reads  as  follows:  'When  a 
petition  has  been  filed  affecting  real 
estate,  the  action  is  pending  so  as  to 
charge  third  persons  with  notice  of  its 
pendency,  and,  while  pending,  no 
interests  can  be  acquired  by  a  third 
person  in  the  subject-matter  thereof, 
as  against  the  plaintiff's  title,  if  the 
real  property  affected  be  situated  in 
the  county  where  the  petition  is  filed.' 
While  the  language  in  this  decision  is 
broad  in  its  argumentative  features, 
the  decision  itself  really  rests  upon 
the  fact  that  the  party  charged  in  that 
case  was  the  lessee  of  the  party  en- 
joined, and  as  such  lessee  took 
possession  of  and  used  the  property 
affected  by  the  decree.  The  opinion 
says,  in  substance  and  effect:  The 
decree  was  a  restriction  upon  the  use 
of  the  property,  which  followed  it  as 
a  burden.  That  it  placed  an  en- 
cumbrance or  restriction  upon  the 
right  to  use  the  propeHy,  and  that, 
the  party  charged  having  taken  the 
property  from  the  party  enjoined  and 
put  it  to  a  use  violative  of  the  terms 
of  the  decree,  he  was  charged  with 
notice  of  all  the  terms  of  the  in- 
junctional order,  in  so  far  as  it 
affected  the  property  so  used.  In  the 
«ase  of  Dermedy  vt  Jackson  (fowa) 
supra,  it  is  said:  'Whether  ignorance 
of  the  decree  would  have  been  a  good 
Showing  of  excuse  or  defense,  we 
have  no  occasion  to  determine.  No 
such  excuse  or  defense  was  offered, 
either  by  pleading  or  evidence.'  The 
facts  in  this  case  were  substantially 
the  same,  so  far  as  the  relationship  of 
the  party  charged  to  the  property  waa 
concerned,  as  were  the  facta  in  Silvers 
▼.  Traverse.  The  decision  is  practi- 
cally bottomed  on  that  ease^  and  the 
holding,  touching  the  matter  of  notice. 
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goes  no  farther  than  the  facts  upon 
which  it  rests,  and  lays  down  no  other 
or  different  rule.  It  is  true  that  in 
this  opinion  the  following  words  were 
used:  'The  decree  was  sufficiently 
broad  in  its  terms  to  enjoin  all  per- 
sons from  maintaining  a  nuisance  on 
the  premises  therein  described,  and  it 
was  sufficient,  as  a  public  record,  to 
impart  constructive  notice  to  all  per- 
■sons.'  It  is  evident  that  those  words 
were  used  with  reference  to  the  facta 
in  that  particular  case,  and  where  it 
says,  It  was  sufficient  as  a  public 
record  to  impart  constructive  notice  to 
all  persons,'  it  evidently  meant,  and 
should  be  understood  as  meaning,  all 
persons  dealing  with  the  property  as 
purchaser  or  lessee,  or  dealing  with 
the  property  itself.  We  find  nothing 
in  these  decisions  that  indicates  that  a 
different  rule  obtains  in  cases  where 
one  is  charged  with  contempt  in  a 
violation  of  a  liquor  injunction,  than 
obtains  in  other  cases  where  one  is 
charged  with  a  violation  of  an  injunc- 
tional  decree;  and  we  find  nothing  in 
these  cases  to  indicate  a  holding  on  the 
part  of  this  court  that  one  could  be 
convicted  at  contempt  in  the  violation 
of  a  decree,  where  he  had  neither  ac- 
tual nor  constructive  notice  of  its  ex- 
istence. Every  man  is  presumed  to 
know  the  law;  but  we  know  of  no 
authority  for  holding  that  every  man 
is  presumed  to  know  the  scope,  pur- 
pose, and  intendment,  or  even  the 
existence,  of  decrees  Altered  by  every 
court  in  causes  to  which  he  was  not  a 
party.  No  man  is  ever  presumed  to 
know  that  which,  from  the  very  nature 
of  the  thing  itsdf ,  it  was  not  his  duty 
to  know,  ajid  no  reason  exists  why  be 
should  know.  The  servant  of  the  mas- 
ter is  not  presumed  to  know  that  which 
affects  his  master's  title  in  and  to  his 
master's  properly,  or  that  which 
affects  the  master's  right  to  tiie  use 
4nd  occupancy  of  his  property,  be- 
cause it  was  not  hia  duty  to  know, 
and  no  reason  exists  why  he  should 
know.  A  party  dealing  with  real 
property  is  presumed  to  know,  when 
the  sanoe  is  a  matter  of  record,  that 
which  affects  the  title  or  right  to 
the  use,  occupancy,  or  enjoyment  of 
the  property.     These  principles  are 


elementary.  In  this  case  Harris  was 
but  the  servant  of  Judge  and  Bunting, 
and,  being  but  a  servant,  is  not  pre- 
sumed to  know,  nor  was  it  his  duty  to 
know,  that  which  affected  their  title, 
or  their  right  to  the  occupancy,  use,  or 
enjoyment  of  the  premises.  It  was  not 
his  duty  to  know  this,  nor  was  there 
any  reason  why  he  should  know  this; 
and  therefore,  being  but  a  servant  in 
and  about  his  master's  business,  he 
was  not  charged,  by  reason  of  such 
relationship,  with  notice  or  knowI« 
edge  of  the  limitation  in  the  decree, 
affecting  their  right  to  the  use  and 
occupancy  of  the  premises;  and  we 
therefore  hold  that  the  court  erred  in 
holding  the  petitioner  herein,  Harris^ 
guilty  of  contempt  under  the  facts 
disclosed  in  this  case,  and  the  order, 
therefore,  of  conviction  entered,  is 
annuUed." 

VII.  Sutdcieney  of  twtice  of  H»iunctlotu 

To  charge  a  pers9n  who  is  not  a 
party  to  the  injunction  suit,  with  con- 
tempt for  violating  the  injunction,  it 
is  not  necessary  that  he  be  served 
with  a  copy  of  the  injanetion  order, 
but  it  is  sufficient  to  show  that  he  has 
actual  knowledge  of  such  order. 
United  States  v.  Debs  (1894)  6  Inters. 
Com.  Rep.  16S,  64  Fed.  724;  United 
States  V.  Sweeney  (189»)  96  Fed.  484; 
Re  Wilk  (1907)  155  Fed.  943. 

And  the  same  was  held  in  Re  Cegg- 
shall  (1903)  100  Mo.  App.  585,  75  S. 
W.  188,  although  by  statute  it  was 
provided  that  if  any  person  disobey 
or  violate  an  injunction,  after  it  is 
served  on  him,  etc., — ^the  court  stating 
that  actual  notice  was  all  the  serrice 
required. 

The  evidence  was  held,  in  Stewart 
T.  United  States  (1916)  160  C.  G.  A. 
100,  236  Fe«L  838,  to  meet  the  demands 
of  the  rule  requiring  notice  or  knowl- 
edge cm  the  part  of  a  stranger  to  the 
original  proceeding,  where  the  record 
showed  IJiat  there  was  a  general  post- 
ing of  printed  copies  of  the  injunction, 
that  the  persons  charged  with  con- 
tempt were  union  miners,  all  living  in 
the  community  in  which  the  original 
controversy  and  sequentdal  events 
were  staged,  and  that,  although  all  the 
defendants  in  the  contempt  proceed- 
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ings  were  witnesses  in  their  own 
behalf,  none  of  them  pleaded  igno- 
nnee  or  want  of  notice  of  the  in- 
junction. 

Information  given  by  the  plaintiff's 
counsel  in  the  injunction  suit  to  an 
inspector  of  police,  of  an  injunction 
issued  against  his  predecessor  in 
office,  is  sufficient  notice  to  the  in- 
spector to  render  him  guilty  of  con- 
tempt in  violating  the  injunction, 
where  the  existence  of  the  injunction- 
«1  order  eould  easily  have  been  veri- 
fied, either  by  applying  to  the  court, 
or  by  communicating  with  the  counsel 
for  the  city.  Crucia  v.  Behrman 
(1920)  147  La.  144,  84  So.  525. 

But  the  mere  publication  in  news- 
papers, and  posting  upon  wagons,  of 
an  injnnctional  order  forbidding  inter- 
ference with  teams  of  a  teaming 
company,  are  not  sufficient  to  charge 
with  knowledge  thereof,  so  as  to 
render  guilty  of  contempt  one  not  a 
party  to  the  proceeding,  who  assists 
in  a  riot  in  which  such  teams  are 
interfered  with,  and  those  in  charge 
of  them  assaulted,  in 'opposition  to  his 
denial  of  knowledge  and  the  legal 
presumption  of  his  innocence.  Garri- 
san  V.  United  States  (1908)  23  L.R.A. 
(NJ5.)  1295,  89  C.  C.  A.  494,  163  Fed. 
,  16,  writ  of  certiorari  denied  in  (1909) 
214  U.  S.  514.  53  L.  ed.  1063,  29  Sup. 
Ct.  Rep.  696. 

And  notice  to  one  not  a  party  to  an 
injunction  suit,  in  which  the  defend- 
ants, and  all  others  not  then  known, 
whose  names  and  identity  may  there- 
after be  disclosed,  are  restrained  from 
continuing  as  members  of  the  I.  W.  W., 
and  from  promulgating  its  doctrines, 
and  from  drculating  its  literature^  is 


not  shown,  where  a  copy  of  the  decree 
has  not  been  served  upon  him,  by 
evidence  that  copies  thereof  have  been 
posted  in  numerous  places  in  the 
county  where  the  injunction  was 
issued,  and  that  the  issuance  of  the 
decree  has  been  a  matter  of  consider- 
able newspaper  publicity  and  com- 
ment, but  there  is  no  testimony 
showing  the  length  of  time  he  had 
been  in  such  county,  except  the 
statement  of  one  of  the  witnesses 
that  he  had  seen  him  in  the  county 
about  a  couple  of  days.  State  ex 
BEU  LiNDSLEY  v.  Grady  (reported 
herewith)  ante,  383. 

And  it  is  stated  in  a  dissenting 
opinion  in  Lewes  v.  Morgan  (1818)  6 
Price,  518,  146  Eng.  Reprint,  681,  19 
Revised  Rep.  666,  that  a  newspaper 
account  is  not  such  netice  of  the  pro- 
ceedings of  a  court  as  should  bring  a 
party  into  contempt. 

And  notice  of  an  injunction  issued 
at  the  time  of  a  strike  growing  out  of 
an  attempt  to  unionize  a  business,  re- 
straining all  persons  with  notice 
thereof  from  interfering  in  any  man- 
ner with  complainant's  business,  or 
compelling  or  inducing  employees  to 
refuse  to  work,  will  not  render 
persons  interfering  with  such  em- 
ployees, in  another  attempt  to  union- 
ize the  business  several  years  later, 
guilty  of  contempt,  unless  the  persons 
accused  are  associates  of  or  represent 
defendants  in  the  injonctional  decree, 
or  the  condition  out  of  which  the 
alleged  attempt  grows  is  a  mere  con- 
tinuation of  the  earlier  strike.  ToSH 
V.  West  Kentucky  Coal  Co.  (reported 
herewith)  ante,  376.  G.  V.  L 


SALVADORE  ZARZANA,  by  Guardian  ad  Lit«m,  Bespt., 

V. 

NEVE  DRUG  COMPANY  et  al.,  Appts. 

C«U/emia  5u«reiK«  CouH  (Dept.  Ifo,  2)—Feht'uarif  ge,  1910, 
(180  Cal.  32,  179  Pac.  203.) 

NegMgence  —  imputed  —  parent  to  child, 
l-  The  negligence  of  a  parent  in  permitting  a  child  to  be  upon  the  sti-eet 
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without  adequate  attendance  is  not  imputed  to  the  child  in  an  action 
by  it  for  injuries  inflicted  upon  it  by  negligent  operation  of  a  vehicle  in 
the  street. 

[See  note  on  this  question  beginning  on  page  414.] 

Trial  —  question  of  fact  —  imputed 
negligence. 
2.  Whether  or  not  the  negligence  of 


the  parent  should  be  imputed  to  a 
child  suing  in  his  own  right  for  per- 
sonal injuries  alleged  to  have  resulted 
from  another's  negligence  is,  where  it 
is  properly  a  part  of  the  case,  a  ques- 
tion of  fact  for  the  jury. 
Automobile  —  negligence  of  driver  of 

motorcycle. 

S.  One  driving  a  motorcycle  at  a 


speed  of  15  miles  an  hour,  upon  a  wet 
and  slippery  pavement  at  a  point 
where  the  street  was  crowded  with 
pedestrians  and  other  vehicles,  may 
be  found  to  be  negligent  where,  when 
he  attempted  to  stop  to  avoid  striking 
a  pedestrian,  the  machine  skidded  and 
injured  the  pedestrian  and  threw  the 
rider  over  tho  handle  bars. 
[See  2  R.  a  L.  1191.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Sacramento  County  (Busick,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  for  personal  injuries  alleged  to  have  been  caused  by  defendants' 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Downey,  Pullen,  &  Downey     the  employ  of  the  defendant  Neve 


for  appellants, 

Mr.  Fred  J.  Harris,  for  respondent: 

Ordinary  care,  under  the  circum- 
stances, required  defendant  to  have 
sufficient  control  of  his  machine  to 
stop  it  entirely  if  that  became  neces- 
sary to  avoid  injuring  plaintiff. 

Weil  V.  Kreutzer,  134  Ky.  568,  24 
L.R.A.(N.S.)  657,  121  S.  W.  471; 
Lauson  v.  Fond  du  Lac,  141  Wis.  57, 
25  L.R.A.(N.S.)  40,  135  Am.  St.  Rep. 
SO.  123  N.  W.  629,  2  R.  C.  L.  1165; 
O'Dowd  V.  Newnham,  13  Ga.  App.  220, 
80  S.  E.  36. 

Whether  permitting  plaintiff  to  be 
on  the  street  constituted  negligence 
on  the  part  of  the  parent  depended  not 
only  upon  his  age,  but  upon  his  in- 
telligence and  physical  ability. 

Schierhold  v.  North  Beach  &  M.  R. 
Co.  40  Cal.  454;  Karr  v.  Parks,  40  Cal. 
191;  Denver  City  Tramway  Co.  v. 
Brown,  57  Colo.  484,  143  Pac.  364; 
Ayers  v.  Ratshesky,  213  Mass.  589, 
101  N.  El.  78. 

Lennon,  J.,  delivered  the  opinion 
of  the  court: 

In  this  action  plaintiff  sued  in  his 
own  right  for  the  sum  of  $5,000,  and 
recovered  judgment  in  the  sum  of 
$350,  with  costs  of  suit,  f  s  damages 
for  personal  injuries,  the  result  of 
being  struck  by  a  motorcycle  ridden 
and  driven  by  the  defendant  Albert 
Holthaus,  who  at  the  time  was  in 


Drug  Company,  Issue  was  joined 
as  to  the  negligence  of  the  defend- 
ants, and  as  a-  special  defense  the 
answer  of  both  defendants  pleaded 
that  "the  injuries  occurring  to  .  .  . 
plaintiff  were  proximately  caused  by 
the  negligence  of  the  parents  of 
.  .  .  plaintiff  in  allowing  .  .  . 
plaintiff,  a  boy  of  five  years  of  age, 
to  be  upon  the  highway  where  said 
accident  occurred,  unaccompanied 
and  unprotected,  except  by  an  older 
brother  of  .  .  .  plaintiff,  who 
was  then  and  there  of  tender  age, 
and  not  a  fit  and  proper  person  to 
accompany  .  .  .  plaintiff  across 
said  highway." 

The  action  was  tried  by  the  court 
below  without  a  jury,  and  the  appeal 
is  from  the  judgment  upon  a  record 
which  shows  the  facts  of  plaintiff's 
case,  in  so  far  as  they  appertain  to 
the  time,  cause,  and  character  of 
the  accident,  to  be  substantially  as 
follows :  The  accident  occurred  be- 
tween the  hours  of  5  and  6  o'clock 
P.  M.  on  January  24,  1916,  at  the 
intersection  of  two  streets  in  the 
residential  district  of  the  city  of 
Sacramento,  which  streets  at  the 
time  of  the  accident,  as  was  usual  at 
that  hour  of  the  day,  were  crowded 
with  the  traffic  of  pedestrians,  street 
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cars,  motor  vehicles,  and  other  con- 
veyances. The  injuries  complained 
of  consisted  generally  of  bodily 
bruises  and  lacerations,  and  frac- 
tures of  the  bones  of  plaintiff's  left 
leg.  The  plaintiff,  a  boy  of  five 
years  of  age,  in  company  with  his 
brother,  two  years  older,  was  on  his 
way  from  his  home  on  an  errand  to 
near-by  relatives.  The  boys  had  ar- 
rived at  the  northeast  intersection 
of  the  streets  in  question  as  the  de- 
fendant Holthaus  was  approaching 
on  a  motorcycle,  traveling,  as  he  tes- 
tified when  called  as  a  witness  for 
plaintiff,  at  a  speed  of  15  miles  an 
hour,  and  at  a  time  when  the  asphalt 
paved  streets  were  wet  and  slip- 
pery. When  approaching  the  inter- 
section of  said  streets,  and  when  30 
feet  distant  therefrom,  the  defend- 
ant Holthaus  saw  the  plaintiff  and 
his  brother  standing  on  the  edge  of 
the  sidewalk.  While  Holthaus  was 
approaching,  the  plaintiff  and  his 
brother,  the  latter  holding  plaintiff's 
hand,  started  to  cross  the  street,  and 
when  within  about  8  feet  of  the 
boys,  Holthaus  applied  the  brake  of 
the  motorcycle,  with  the  result  that 
the  machine  skidded  upon  the  wet 
and  slippery  pavement,  and  collided 
with  the  pLaintifl  with  great  force, 
and  caused  the  injuries  complained 
of.  The  sudden  stoppage  of  the  ma- 
chine, resulting  from  the  applica- 
tion of  the  brake,  precipitated  Holt- 
haus over  the  handlebars  and  onto 
the  ground.  The  testimony  is  in 
conflict  as  to  whether  or  not  Holt- 
haus, at  any  time  after  he  saw  the 
plaintiff  and  his  brother  standing  on 
the  corner,  sounded  the  horn  of  his 
machine.  The  evidence  is  also  in 
wnflict  as  to  whether  it  was  day- 
light or  dark  at  the  time  of  the  acci- 
dent, but  the  fact  that  the  motor- 
cycle was  without  a  light  at  the  time 
<^  the  accident  is  undisputed.  Upon 
^e  conclusion  of  the  plaintiff's  case 
as  thus  outlined,  the  defendants  in- 
terposed a  motion  for  a  nonsuit  up- 
on^ the  ground  that  the  plaintiff's 
evidence  did  not  show  negligence  on 
the  part  of  Holthaus,  and  did  show 
as  a  matter  of  law  "imputed  negli- 
gence" on  the  part  of  the  mother  of 
plaintiff  in  allowing  him  to  be  ex- 


posed to  the  hazards  of  the  street 
without  adequate  protection.  The 
trial  court  found  that  Holthaus  was 
guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury,  and 
that  the  parents  of  the  plaintiff  were 
not  guilty  of  "imputed"  or  any  neg- 
ligence. The  correctness  of  the  trial 
court's  ruling  upon  the  motion  for 
a  nonsuit,  and  the  claimed  insuffi- 
ciency of  the  evidence  to  support  the 
trial  court's  finding  of  negligence, 
are  the  only  points  involved  on  the 
appeal. 

The  contention  that  the  trial  court 
was  compeUed,  as  a  matter  of  law, 
upon  the  decision  of  the  motion  for 
a  nonsuit,  to  deduce  from  plaintiff's 
proofs  the  existence  of  imputed  con- 
tributory negligence  on  the  part,  of 
plaintiff's  parents  sufficient  to  de- 
feat plaintiff's  action,  is  based  upon 
the  assumption  that  the  doctrine  of 
imputed  negligence  is  a  firmly  fixed 
feature  of  the  law  of  negligence  in 
California,  and  has  been  adopted  in 
this  state  to  the  extreme  extent  that, 
when  such  a  defense  is  relied  upon, 
as  was  done  here,  the  question  of 
whether  or  not  there  was  such  neg- 
ligence is  wholly  and  exclusively  a 
question  of  law;  and;  with  this  as- 
sumption as  a  basis,  it  is  argued 
that,  even  though  the  action  was  not 
by  the  parents  in  their  own  behalf, 
but  was  by  the  plaintiff  alone,  in  Ids 
own  right,  for  personal  injuries  to 
him,  the  court  below  should  have  in- 
voked and  applied  the  doctrine  of 
plaintiff's  case,  and  then  have  de- 
termined as  a  matter  of  law  wheth- 
er the  claim  of  contributory  negli- 
gence on  the  part  of  the  parents 
was  well  or  ill  founded.  This  con- 
tention is  attempted  to  be  supported 
by  the  citation  of  the  following 
cases:  Schierhold  v.  North  Beach 
&  M.  R.  Co.  40  Cal.  447;  Meeks  v. 
Southern  P.  R.  Co,  62  Cal.  602 ;  Mc- 
Quilken  v.  Central  P.  R.  Co.  64  Cal. 
463,  2  Pac.  46,  2  Am.  Neg.  Cas.  176; 
Higgins  V.  Deeney,  78  Cal.  578,  21 
Pac.  428 ;  Daly  v.  Hinz,  113  Cal.  366, 
45  Pac.  693 ;  Fox  v.  Oakland  Consol. 
Street  R.  Co.  118  Cal.  55,  62  Am. 
St.  Rep.  216,  50  Pae.  25.  Our 
perusal  of  these  cases  has  not  satis- 
fied us  that  the  doctrine  of  a  par- 
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ent's  "imputed  nes^igence"  in  the 
care  and  control  of  the  activities  of 
its  child  is  firmly  fixed  as  a  part  and 
parcel  of  the  substantive  law  of  this 
state,  in  so  far  as  it  concerns  the 
adjudication  of  cases  of  an  infant 
suing  in  his  own  right  for  compensa> 
tion  for  personal  injuries  to  him. 
All  but  two  of  the  cases  cited  do  no 
more,  primarily  and  directly,  than 
decide  that  the  solution  of  the  ques- 
tion of  whether  or  not  "imputed 
negligence"  as  a  contributing  cause 
of  an  infant's  injury  is  one  of  fact 
or  of  law  is  dependent,  as  is  com- 
monly the  case,  upon  a  consideration 
of  the  evidentiary  circumstances 
preceding  and  attending  the  inflic- 
tion of  the  injury,  and  that  when 
such  circumstances,  even  though  the 
evidence  be  nonconfiicting,  may,  as 
oftentimes  happens,  readily  and 
rightfully  respond  to  one  of  two  dis- 
tinctly different  deductions,  the 
question  of  negligence,  imputed  or 
otherwise,  is  always  a  question  of 
fact.  Applying,  as  doubtless  the 
trial  court  did,  these  fundamental 
and  familiar  principles  of  the  gen- 
eral rules  of  evidence  pertaining  to 
Tri«i.^»ertio«  the  law  of  negU- 
o<  tact-impvted  gence  to  the  facts  of 
>e«iivene..  ^^  ^^^^^  j^  correctly 

concluded  that  the  question  present- 
ed, assuming  it  to  be  properly  a  part 
of  the  case,  was  one  of  fact,  and 
not  of  law.  Meeks  v.  Southern 
P.  R.  Co.  52  Cal.  602;  Daly  v. 
Hinz,  113  Cal.  866,  45  Pac.  698. 
But  was  the  question  propeily  a 
part  of  the  case?  Doubtless,  where 
the  parent  .is  suing  in  his  own 
right,  the  doctrine  of  imputed  neg- 
ligence applies  (Neff  v.  Cameron, 
218  Mo.  350,  18  L.R.A.(N.S.)  320, 
127  Am.  St.  Rep.  606,  111  S.  W. 
1139) ;  but  in  this  behalf  it  will  be 
noted  that  only  in  two  of  the  cases 
relied  upon  to  support  the  conten- 
tion made  here  (Meeks  v.  Southern 
P.  R.  Co.  and  Daly  v.  Hinz,  supra) 
does  it  appear  that  the  injured  in- 
fant was  a  plaintiff  suing  in  his  own 
right,  and  while  the  doctrine  in 
question  was  in  those  cases  dealt 
with,  still  it  was  not  definitely  and 
distinctly  invoked  and  applied  as  a 
decisive  factor  in  either  case,  nor 


was  its  soundness,  in  so  far  as  it» 
applicability  to  the  instant  cases, 
was  concerned,  challenged  or  con> 
sidered  in  either  case,  and  therefore 
we  are  of  the  opinion  that  it  cannot 
be  held  that  the  tacit  recognition  of 
the  doctrine  in  those  two  cases  war- 
rants the  conclusion  that  the  doc- 
trine, unrestricted,  was  ever  the 
carefully  considered  and  finally  ac- 
cepted law  of  this  state;  and  we 
have  but  little  difficulty  and  less 
hesitation  in  here  and  now  refusing 
to  recognize  the  doctrine  as  having 
any  application  to  Hegii»«ce- 
cases  of  the  char-  imp«ted— 
acter  under  consid-  "'"»*  *•  '""• 
eration  here,  when  we  stop  to  con- 
sider that  the  doctrine  found  no 
sanction  in  the  common  law,  was 
originally  conceived  in  the  sin  of  a 
far-fetched  fiction,  and  wormed  its 
way  into  the  law  of  a  few  jurisdic- 
tions through  the  medium  of  a 
dictum  declared  in  the  case  of  Hart- 
field  V.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273,  12  Am.  Neg.  Cas.  293,  and 
thereafter  blindly  followed,  despite 
the  fact  that  it  has  never,  so  far  as 
we  are  aware,  been  decisively  ac- 
cepted by  any  court  of  last  resort 
where  ito  soundness  was  squarely 
challenged,  and,  when  challenged,  it 
has  been  judicially  anathematized  by 
the  "overwhelming  weight  of  au- 
thority as  well  as  of  argument,"  as 
an  obsolete  and  exploded  legal  heresy 
which  was  ever  contrary  to  humani- 
tarian and  common-sense  concep- 
tions of  the  justice  of  rules  which 
should  be  employed  in  the  adjudica- 
tion of  the  relative  and  immediate 
rights  and  wrongs  of  individuals 
(Neff  V.  Cameron,  supra;  Robinson 
V.  Cone,  22  Vt.  218, 54  Am.  Dec.  67; 
Berry  v.  Lake  Erie  &  W.  R.  Co. 
(C.  C.)  70  Fed.  682;  Chicago,  G. 
W.  R.  Co.  V.  Kowalski,  84  C.  C. 
A.  1,  92  Fed.  812;  Wymore  v. 
Mahaska  County,  78  Iowa,  398,  6 
L.R.A.  645,  16  Am.  St.  Rep.  449, 
43  N.  W.  264;  Flaherty  v.  Butte 
Electric  R.  Co.  40  Mont.  454, 
135  Am.  St.  Rep.  630,  107  Pac.  410; 
Shearm.  &  Redf.  Contrib.  Neg. 
|§  75,  78).  Commenting  on  Hart- 
field  V.  Roper,  supra,  the  parent  case 
in  the  United  States  on  tiie  doctrine 
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«f  imputed  negligence,  and  refer- 
rtig  to  the  approval  of  the  doctrine 
by  the  English  courts.  Beach  on 
•Cwitributory  Negligence,  8d  ed.  5 
127,  has  this  to  say:  "The  rule  of 
imputed  negligence,  as  applied  to 
persons  non  sui  juris,  is  an  anomaly. 
The  English  law  on  this  point  pre- 
sents an  extraordinary  illustration. 
On  the  one  hand,  it  is  held  that  the 
negligence  of  the  person  having 
■charge  of  a  child  is  the  negligence 
of  the  child,  and  imputable  to  it, 
when  the  child  comes  into  a  court  of 
justice  and  asks  damages  for  an  in- 
jury negligently  inflicted  upon  it  by 
the  defendant.  But,  per  contra, 
when  a  donkey  is  carelessly  run 
down  in  the  highway,  where  he  is 
negligently  exposed,  the  defendant 
is  liable,  and  though  osrsters  are  neg- 
ligently placed  in  a  river  bed,  it  is 
an  injury  redressible  at  law  in  dam- 
ages for  a  vessel  negligently  to  dis- 
turb them.  It  appears,  therefore, 
that  the  child,  were  he  an  ass  or  an 
■oyster,  would  secure  a  protection 
which  is  denied  him  as  a  human  be- 
ing of  tender  years,  in  such  jurisdic- 
tions as  enforce  the  English,  or  the 
New  York  rule  in  this  respect." 

The  rule  first  enunciated  in  Rob- 
inson V.  Cone,  22  Vt.  213,  54  Am. 
Dec.  67,  to  the  effect  that  the  negli- 
gent exercise  of  a  parent's  care  and 
control  of  a  child  is  not  to  be  im- 
puted to  the  child  as  a  defense  to  an 
action  by  the  child  Itself  for  per- 
sonal injuries,  *is  abundantly  ap- 
proved by  the  rulings  and  reasoning 
to  be  found  in  twenty  and  more  ju- 
risdictions throughout  the  United 
States  (Shearm.  &  Redf.  Contrib. 
Neg.  supra) ,  and  "in  at  least  three 
states  where  the  doctrine  of  Hart- 
field  V.  Roper,  supra,  was  once  fol- 
lowed,— Indiana,  Minnesota,  and  Il- 
linois,— it  is  now  repudiated."  Neff 
y.  Cameron,  supra.  Following  in  the 
wake  of  the  preponderating  weight 
of  authority,  we  may  well  and  wise- 
ly, although  somewhat  tardily,  de- 
<^re  that  the  rule  of  imputed  neg- 
ligence as  applied  to  actions  by 
<hildren  in  their  own  right,  no 
longer  prevails,  if  it  ever  did  pr&- 
^1,  in  this  jurisdiction. 

The  evidence  suiSciently  supports 
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the  finding  of  negligence  on  the  part 
of  the  defendant  Holtjiaus.  In  this 
behalf  it  will  be  noted  that  at  the 
time  of  the  accident  there  was  in 
force  and  effect  the  Motor  Vehicle- 
Act  of  1915  (Stat.  1915,  p.  397), 
which  provided  that  "every  person 
operating  or  driving  a  motor  or  oth- 
er vehicle  on  the  public  highways  of 
this  state  shall  operate  or  drive  the 
same  in  a  careful  and  prudent  man- 
ner and  at  a  rate  of  speed  not  great- 
er than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use 
of  the  highway,  and  no  person  shall 
operate  or  drive  a  motor  or  other 
vehicle  on  a  public  highway  at  such 
rate  of  speed  as  to  endanger  the  life 
or  limb  of  any  person  or  the  safety 
of  any  property."    §  22(b). 

Aside  from  the  mandate  of  the 
statute,  the  driver  of  a  motor  vehicle 
is  bound  to  use  reasonable  care  to 
anticipate  the  presence  on  the  streets 
of  other  persons  having  equal  rights 
with  himself  to  be  there.  Motor  ve- 
hicles have  not  as  yet  been  granted 
an  exclusive  right  of  way  over  pub- 
lic thoroughfares.  In  the  presence 
of  the  uncontroverted  testimony 
that  the  defendant  HoKIiaus,  just 
prior  to  the  accident,  was  driving 
his  motorcycle  at  a  speed  of  15  miles 
an  hour  upon  a  wet  and  slippery 
street  crowded  with 

the  traffic  of   street    nerllrenca  of 

cars,  motor  vehicles,  tloto^r'u. 
and        pedestrians, 
which  speed  was  sufficient,  upon  a 
sudden  stoppage,  to  throw  him  over 
the  handlebars,  we  cannot  say  that 
the  trial  court  was  not  justified  in 
finding  that  the  defendant  Holthaus 
was  guilty  of  negligence.    O'Dowd 
V.  Newnham,  13  6a.  App.  220,  80  S. 
E.  36. 
The  judgment  is  affirmed. 

We  concur :   Melvin,  J. ;  Wilbur,  J. 

XOTB. 

The  question  whether  negligence  of 
a  parent  or  custodian  is  imputable  to 
a  child  suing  in  his  own  right  for  a 
personal  injury  is  considered  in  the 
annotation  following  Gallaghkb  v. 
Johnson,  post,  414. 
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EDWARD  S.  GULESSEBIAN,  by  Guardian  ad  Litem,  Respt, 

V. 

MADISON  RAILWAYS  COMPANY,  Appt 

Wisconsin  Supreme  Court  — October  19,  19SO. 
(172  Wis.  400,  179  N.  W.  573.) 

Negligence  —  imputed  —  parent  to  child. 

1.  The  negligence  of  a  parent  in  driving  an  automobile  in  -which  his 
infant  child  is  riding  will  not  be  imputed  to  the  child  to  prevent  a  recovery 
by  it  for  injuries  inflicted  by  the  negligence  of  a  third  person. 

[See  note  on  this  question  beginning  on  page  414.] 


Street  railways — ^negligence  in  oper- 
ation of  car  —  rounding  comer 
without  looking. 

2.  A  motorman  of  a  street  car  may 
be  found  to  be  negligent  when,  in  at- 
tempting to  round  a  comer  with  his 
car,  he  fails  to  see  an  automobile 
which  is  attempting  to  cross  the  tracks, 
until  the  car  is  within  10  feet  of  it. 

[See  25  R.  C.  L.  1218-1220.] 
—  failure  to  observe  movements  of 
car  —  negligence. 

8.  The  driver  of  an  automobile  who, 


after  seeing  a  street  car  standing  at  a 
street  intersection,  without  knowing 
whether  it  was  to  continue  along  the 
street  on  which  it  stood  or  turn  into 
an  intersecting  street  across  the  path 
of  the  automobile,  continues  to  drive 
his  car  toward  the  intersection  with- 
out again  looking  to  see  what  the  car 
will  do  until  it  appears  on  the  track 
only  10  feet  away,  and  collision  is 
imminent,  is  negligent. 
[See  25  R.  C.  L.  1279.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Dane 
County  (Stevens,  J.)  in  favor  of  plaintiif  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  t9  have  been  caused  by  defendant's 
negligence.    Affirmed. 


Statement  by  Siebecker,  Ch.  J.: 
This  action  was  brought  for  in- 
juries to  the  eye  of  the  plaintiflf  al- 
leged to  have  been  received  through 
negligence  of  the  defendant.  The  in- 
juries were  received  through  a  colli- 
sion between  a  street  car  of  defend- 
ant company  and  an  automobile  in 
which  plaintiff  was  riding.  The  col- 
lision took  place  at  the  intersection 
of  University  avenue  and  Mills 
street,  in  the  city  of  Madison. 

The  complaint  alleges  in  sub- 
stance :  That  a  street  car  of  defend- 
ant was  standing  on  University 
avenue  tracks  near  the  Mills  street 
switch ;  that  the  defendant  was  neg- 
ligent in  that  it  started  up  the  street 
car  suddenly  and  turned  it  onto  Mills 
street  without  any  warning,  causing 
it  to  collide  with  the  automobile  in 
which  plaintiff  was  riding,  when  the 
motorman  in  the  exercise  of  ordi- 
nary care  should  have  seen  that  the 


automobile  was  about  to  cross  said 
tracks ;  that  the  defendant  was  fur- 
ther negligent  in  that  the  street  car 
was  operated  at  a  high  rate  of  speed 
under  the  circumstances;  that  the 
car  was  not  kept  under  proper  con- 
trol ;  and  that  it  was  not  stopped  as 
soon  as  it  could  have  been  stopped  by 
the  motorman  after  he  saw  or  should 
have  seen  that  the. automobile  was 
in  or  near  the  zone  of  danger. 

The  answer  denies  each  of  the  al- 
legations of  negligence  set  forth  in 
the  complaint;  alleges  that  the  car 
was  operated  with  due  care  and  in 
the  manner  in  which  street  cars  are 
customarily  operated  by  similar 
companies  under  similar  circum- 
stances; alleges  that  the  injuries  re- 
ceived by  plaintiff  were  due  wholly 
to  the  negligence  of  the  plaintiff  or 
his  mother. 

The  case  was  tried  before  the 
court  and  a  jury.   By  a  special  ver- 
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diet  the  jury  found  that  the  injuries 
of  i^intiff  were  due  to  the  negli- 
gence of  defendant,  and  that  no  neg- 
ligence on  the  part  of  the  mother  of 
the  plaintiff  contributed  to  the  in- 
juries of  the  plaintiff.  Judgment  on 
the  verdict  was  rendered  in  favor  of 
the  plaintiff  in  the  sum  of  $713.87 
damages  and  costs.  This  is  an  ap- 
peal from  such  judgment. 

Messrs.  Jones  &  Schubring,  for  ap- 
pellant: 

The  motorman  had  the  right  to  as- 
sume that  the  automobile,  when  he 
first  saw  it,  being  out  of  the  zone  of 
danifer,  would  keep  out. 

Cawley  v.  La  Crosse  City  R.  Co.  106 
Wis.  239,  82  N.  W.  197;  Watermolen 
V.  Fox  River  Electric  R.  &  Power  Co. 
110  Wis.  153,  85  N.  W.  663;  Stafford 
V.  Chippewa  Valley  Electric  R.  Co.  110 
Wis.  331,  85  N.  W.  1036;  McCabe  v. 
Milwaukee  Electric  R.  &  Light  Co.  156 
Wis.  621,  146  N.  W.  806;  Kuchler  v. 
Milwaukee  Electric  R.  &  Light  Co.  167 
Wis.  107,  146  N.  W.  1188,  Ann.  Cas. 
•1916A,  891;  Kuhn  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  158  Wis.  525,  149 
N.  W.  220,  Ann.  Cas.  1916E,  678. 

The  street  car  had  the  right  of  way. 

Watermolen  v.  Fox  River  Electric  R. 
*  Power  Co.  110  Wis.  153,  85  N.  W. 
663;  Stafford  v.  Chippewa  Valley  Elec- 
tric R.  Co.  110  Wis.  383,  85  N.  W. 
1086;  Tesch  v.  Milwaukee  Electric  R. 
&  Light  Co.  108  Wis.  593,  53  L.R.A. 
618, 84  N.  W.  828, 9  Am.  Neg.  Rep.  388. 

The  driver  of  the  automobile  in 
which  the  plaintiff  was  riding  was 
guilty  of  contributory  negligence. 

Meissner  v.  Southern  Wisconsin  R. 
Co.  160  Wis.  507,  152  N.  W.  291;  Ber- 
ing V.  Milwaukee  Electric  R.  &  Light 
Go.  171  Wis.  8,  14  A.L.R.  809,  176 
N.  W.  343;  Vetter  v.  Southern 
Wisconsin  R.  Co.  140  Wis.  296,  122 
N.  W.  731;  Henke  v.  Milwaukee 
Electric  R.  &  Light  Co.  147  Wis. 
661,  133  N.  W.  1107;  Schliesleder  v. 
Milwaukee  Electric  R.  &  Light  Co.  147 
Wis.  668, 134  N.  W.  144. 

The  contributory  negligence  of  the 
mother  who  was  driving  the  car  is  im- 
putable to  the  plaintiff. 

Kuchler  t.  Milwaukee  Electric  R. 
&  Light  Co.  157  Wis.  107,  146  N.  W. 
1133,  Ann.  Cas.  1916A,  891;  Ewen  v. 
Chicago  &  N.  W.  R.  Co.  38  Wis.  618; 
Johnson  v.  Chicago  &  N.  W.  R.  Co. 
49  Wis.  529,  5  N.  W.  886;  Hoppe  v. 
Chicago,  M.  &  St.  P.  R.  Co.  61  Wis. 
357,  21  N.  W.  227;  Parish  v.  Eden,  62 
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Wis.  272,  22  N.  W.  899;  Dahl  ▼.  Mil- 
waukee City  R.  Co.  62  Wis.  652,  22  N. 
W.  765;  Monrean  v.  Eastern  Wiscon- 
sin R.  &  Light  Co.  162  Wis.  618,  140 
N.  W.  809;  Compty  v.  C.  H.  Starke 
Dredge  &  Dock  Go.  129  Wis.  622,  9 
L.R-A.(N.S.)  652,  109  N.  W.  650; 
Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558;  Hartfield  v. 
Roper,  21  Wend.  615,  34  Am.  Dec.  278, 
12  Am.  Neg.  Cas.  293 ;  Holly  v.  Boston 
Gaslight  Co.  8  Gray,  128,  69  Am.  Dec. 
233;  Fitzgerald  v.  St.  Paul,  M.  &.  M. 
R.  Co.  29  Minn.  336,  43  Am.  Rep.  212, 
18  N.  W.  168;  Wright  v.  Maiden  &  M. 
R.  Co.  4  Allen,  283;  Callahan  v.  Bean, 
9  Allen,  401;  Gibbons 'v.  Williams,  136 
Mass.  333;  Casey  v.  Smith,  152  Mass. 
294,  9  L.R.A.  259,  28  Am.  St.  Rep.  842, 
25  N.  E.  734;  Canavan  v.  Stuyvesant, 
12  Misc.  74,  33  N.  Y,  Supp.  53;  Met- 
calfe V.  Rochester  R.  Co.  12  App.  Div. 
147,  42  N.  Y.  Supp.  661;  Finkelstein  v. 
American  Ice  Co.  88  N.  Y.  Supp.  942; 
Juskowitz  V.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  25  Misc.  64,  53  N.  Y.  Supp.  992; 
Lifschitz  V.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  67  App.  Div.  602,  73  N.  Y.  Supp. 
888;  Meeks  v.  Southern  P.  R.  Co.  52 
Cal.  602;  Kyne  v.  Wilmington  &  N.  R. 
Co.  8  Houst  185,  14  AtL  922;  Mc- 
Mahon  v.  Northern  C.  R.  Co.  39  Md. 
438;  Leslie  v.  Lewiston,  62  Me.  468; 
Delaware,  L.  &  W.  R.  Co.  v.  Devore, 
52  C.  C.  A.  77,  114  Fed.  155;  Peterson 
T.  Martin,  138  Minn.  195,  164  N.  W. 
813. 

Messrs.  Crownhart  &  Wylie,  for  re- 
spondent: 

The  motorman  was  negligent  in  not 
keeping,  a  lookout. 

Dahl  V.  Milwaukee  City  R.  Co.  65 
Wis.  871,  27  N.  W.  185;  Slensby  v. 
Milwaukee  Street  R.  Co.  95  Wis.  179, 
70  N.  W.  67,  1  Am.  Neg.  Rep.  393; 
Hanlon  v.  Milwaukee  Electric  R.  & 
Light  Co.  118  Wis.  210,  96  N.  W.  100; 
Forrestal  v.  Milwaukee  Electric  R.  & 
Light  Co.  119  Wis.  495,  97  N.  W.  182; 
Glettler  v.  Sheboygan  Light,  P.  &  R. 
Co.  130  Wis.  137,  109  N.  W.  973;  Gould 
V.  Merrill  R.  &  Lighting  Co.  139  Wis. 
433,  121  N.  W.  161 ;  Zucker  v.  Johnson, 
158  Wis.  81,  146  N.  W.  1127;  Kramer 
V.  Chicago  &  M.  E.  R.  Co.  171  Wis. 
627, 177  N.  W.  874;  Van  Salvellergh  v. 
Green  Bay  Traction  Co.  132  Wis.  166, 
111  N.  W.  1120. 

The  motorman  was  negligent  in  not 
ringing  the  gong. 

Coel  v.  Green  Bay  Traction  Co.  147 
Wis.  229,  138  N.  W.  23;  86  Cyc.  1483; 
25  R.  C.  L.  1242;  Kujawa  v.  Chicago, 
M.  &  St.  P.  R.  Co.  135  Wis.  662,  116 
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N.  W.  249;  Michaels  t.  Chicago,  B.  & 
Q.  R.  Co.  146  Wis.  466,  ISl  N.  W.  892; 
Burns  v.  North  Chicago  Rolling-Mill 
Co.  65  Wis.  312,  27  N.  W.  43;  Rohde  v. 
Chicago  &  N.  W.  R.  Co.  86  Wis.  309, 
56  N.  W.  872;  Derr  v.  Chicago,  M.  & 
St.  P.  R.  Co.  163  Wis.  234,  157  N.  W. 
753. 

The  negligent  character  of  defend- 
ant's acts  is  not  changed,  nor  the  de- 
fendant relieved  of  liability,  by  "right 
of  way." 

Stafford  v.  Chippewa  Valley  Elec- 
tric R.  Co.  110  Wis.  331,  85  N.  W.  1036; 
25  R.  C.  L.  1238;  O'Malley  v.  Dom,- 
7  Wis.  236,  73  Am.  Dec.  403. 

The  verdict  that  Mrs.  Gulesserian 
was  not  guilty  of  contributory  negli- 
gence cannot  be  changed. 

Derr  v.  Chicago,  M.  &  St.  P.  R. 
Co.  supra;  Grimm  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  138  Wis.  44,  119  N. 
W.  833 ;  Dahinden  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  169  Wis.  1,  171  N. 
W.  669;  Merrill  v.  Chicago,  N.  S.  & 
M.  R.  Co.  171  Wis.  464, 177  N.  W.  618; 
Dering  v.  Milwaukee  Electric  R.  & 
Light  Co.  171  Wis.  8,  14  A.LJI.  809, 
176  N.  W.  343. 

Contributory  negligence  on  the  part 
of  Mrs.  Gulesserian  would  not  be  im- 
putable to  the  infant  plaintiff. 

29  Cyc.  552;  20  R.  C.  L.  165;  Chicago 
City  R.  Co.  v.  Wilcox,  21  L.R.A.  76, 
note;  Neff  v.  Cameron,  18  L.R.A.(N.S.) 
820,  note;  Louisville  &  N.  R.  Co.  v. 
Wilkins,  Ann.  Cas.  1912D.  521,  note; 
1  Thomp.  Neg.  271;  Mattson  v.  Min- 
nesota &  N.  W.  R.  Co.  95  Minn.  477, 
70  L.R.A.  503,  111  Am.  St.  Rep.  483, 
104  N.  W.  443,  5  Ann.  Cas.  498.  18 
Am.  Neg.  Rep.  611. 

Siebeeker,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  appellant  contends  that  the 
evidence  fails  to  sustain  the  jury  in 
finding  the  defendant  negligent.  It 
is  alleged  that  the  motorman  neg- 
lected to  sound  the  gong  as  a  warn- 
ing when  he  started  the  street  car  to 
make  the  turn  from  University 
avenue  onto  Mills  street,  and  that  he 
omitted  to  keep  a  proper  lookout  for 
travelers  using  the  avenue  at  the 
Mills  street  crossing.  The  evidence 
shows  that  no  warning  was  given  by 
the  motorman  as  he  started  the  car 
to  make  this  turn  onto  Mills  street. 
True,  as  appellant  claims,  Mrs. 
Gulesserian,  when  about  126  feet  to 
the  west  of  the  car  on  the  avenue. 


had  observed  the  car  standing  on  the 
north  track  on  the  avenue  where  idl 
ears  stop,  whether  west  bound  on  the 
avenue  or  south  bound  on  lOs 
street.  It  appears  that  she  con- 
tinued her  course  of  travel  towards 
the  Mills  street  crossing,  and  had 
reached  a  point  about  10  feet  west  of 
the  Mills  street  traclc  when  the  mo- 
torman saw  her  coming.  He  imme- 
diately applied  the  brakes  and 
stopped  the  car  within  a  distance  of 
about  10  feet.  This  tends  to  show 
that  he  had  taken  no  observation  of 
the  street  to  ascertain  whether  Mrs. 
Gulesserian  or  any  other  traveler 
was  approaching  the  track,  from  tibe 
time  he  started  and  crossed  over  the 
street  car  tracks  on  the  avenue  up 
to  the  point  where  he  (rfiserved  Mrs. 
Gulesserian  about  10  feet  from  him. 
From  this  state  of  the  evidence  the 
jury  was  justified  in  concluding  that 
he  negligently  omitted  to  warn  tcfh, 
proaching  travelers 
of  the  starting  of  i^JJ.'.WT^l'X^ 
the  street  car  on  the  ^',tnMSm''in^ 
turn  across  the  ave-  n*r  withoat 
nue  onto  Mills  »•«"■«• 
street,  and  that  he  failed  to  exercise 
ordinary  care  in  keeping  a  proper 
lookout  of  the  unobstructed  view  to 
ascertain  whether  or  not  travelers 
were  approaching  the  track  of  his 
car  at  tiie  crossing  so  as  to  avoid  col- 
liding with  them.  Tlie  conditions  of 
travel  on  the  avenue  and  the  course 
in  which  the  street  car  was  being 
driven  at  the  crossing  required  that 
the  motorman  keep  a  lookout  and 
conduct  his  car  with  reasonable 
safety  to  protect  others  using  the 
street  near  the  crossing. 

"Motormen  in  charge  of  electric 
cars  are  required,  in  the  exercise  of 
ordinary  care,  to  keep  a  proper  look- 
out as  to  the  tracks  and  the  streets 
upon  which  the  cars  are  operated,  to 
avoid  collision  with  persons  and  ve- 
hicles on  the  streets.  ...  He 
must  observe  the  streets  adjacent  to 
the  tracks  sufficiently  to  enable  him 
to  ascertain  whether  persons  are  ap- 
proaching or  are  about  to  approach 
the  track,  and,  if  such  persons  are  in 
danger  of  being  struck  by  the  car,  he 
must  do  all  that  an  ordinarily  careful 
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and  prudent  motorman  would  do  to 
avoid"  injury.  Glettler  v.  Sheboy- 
gan Light,  P.  &  R.  Ck).  130  Wis.  1S7, 
109  N.  W.  973;  Dahl  v.  Milwaukee 
City  R.  Ck).  66  Wis.  371,  27  N.  W. 
187. 

It  is  considered  that  the  verdict 
finding  the  defendant  guilty  of  negli- 
gence, and  that  this  negligence  was  a 
pr(»dmate  cause  of  plaintiff's  injury, 
most  stand. 

It  is  averred  that  Mrs.  Gulesse- 
rian,  the  driver  of  the  automobile, 
was  guilty  of  contributory  negli- 
gence in  causing  the  collision.   It  ap- 
pears that  she  was  driving  her  car  at 
a  speed  of  from  8  to  12  miles  per 
hour  from  the  time  she  first  saw  the 
street  car  standing  on  the  avenue 
about  124  feet  distant  from  her  up 
to  the  time  of  collision;  that  she  had 
a  clear  view  of  the  street  car  at  all 
times ;  that  she  did  not  know  wheth- 
er the  car  was  a  west  or  south  bound 
car;  that  she  continued  to  approach 
(he  Mills  street  crossing,  looked  to 
the  south  on  Mills  street  for  ap- 
proaching.street  cars  or  automobiles 
and  for  travelers  near  the  crossing 
on  the  avenue  and  Mills  street,  and 
failed  to  look  for  the  street  car  be- 
fore attempting  to  cross  the  Mills 
street  track  until  she  was  within 
about  10  feet  of  the  car  approachi&g 
her.   There  was  nothing  to  prevent 
her  from  seeing  the  car  at  any  time 
while  she  drove  the  automobile  a  dis-' 
tance  of  about  114  feet,  nor  from 
stopping  the  automobile  before  en- 
to-ing  the  zone  of  danger.     It  is 
urged  that  she  was  excused  for  her 
failure  to  look  for  the  street  car  as 
she  approached  the  track,  because 
she  was  engaged  in  looking  to  the 
•  south  to  ascertain  if  any  car  or  vehi- 
cle was  approaching  her  course  of 
travel,  and  that  this  absorbed  her  at- 
tention, and  that,  since  the  street  car 
song  had  not  been  sounded  to  warn 
her  of  its  starting,  she  rightfully  as- 
sumed that  she  had  a  safe  course  to 
cross  the  Mills  street  track  before 
the  car  would  reach  her.   This  claim 
is  refuted  by  the  fact  tl»at  the  street 
car  was  plainly  in  her  view  from  the 
^  it  started  and  had  traveled  a 
«8tanceo£faHy60  feet,  and  that  she 
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could  readUy  have  cast  her  view 
towards  it  while  driving  the  automo- 
bile.   She  was  aware  that  the  car 
was  there  to  go  either  west  on  the 
avenue  or  south  on  Mills  street.   Un- 
der these  circumstances  it  seems  in- 
excusable for  her  to  attempt  to  cross 
the  Mills  street  track  without  look- 
ing in  time  to  see  _,^„^ 
whether  or  not  the  obunr?  move- 
car  was  coming  on  "*•»*•  •'  «•»— 
the     Mills     street 
track,  and  in  failing  to  stop  her  auto- 
mobile before  entering  the  zone  of 
danger. 

These  circumstances  permit  of  but 
one  inference,  namely,  that  Mrs.  Gul- 
esserian  was  guilty  of  a  want  of  ordi- 
nary care  in  attempting  to  cross  the 
street  railway  as  she  did  in  view  of 
the  approaching  street  car  with 
which  the  automobile  collided.  The 
trial  court  erred  in  not  granting  de- 
fendant's motion  to  change  the 
jury's  answers  to  questions  6,  6,  and 
7  from  "No"  to  "Yes." 

The  question  remains:  Is  such 
contributory  negligence  of  Mrs.  Gul- 
esserian  imputable  to  this  infant 
plaintiff?  The  pnqsosition  that  the 
contributory  negligence  of  a  parent 
concurring  with  the  negligence  of  a 
third  person,  which  proximately 
caused  an  injury  to  a  child,  precludes 
the  parent  from  recovering  damages 
from  such  third  person  resulting 
from  such  injury  to  the  child,  is 
recognized  in  the  cases  in  this  court, 
cited  to  our  attention  by  appellant's 
counsel.  These  adjudications,  how> 
ever,  do  not  rule  the  instant  case. 
No  case  is  cited,  nor  has  any  case 
been  called  to  our  attention,  holding 
that  such  contributory  negligence  of 
the  parent  is  imputable  to  the  child 
in  an  action  by  the  child  to  recover 
damages  for  an  injury  for  the  action- 
able negligence  of  such  third  person. 
On  the  question  whether,  in  an  ac- 
tion by  a  child  of  tender  years  to  re- 
cover damages  for  an  injury  caused 
by  the  actionable  negligence  of  a 
third  party,  the  contributory  n^li- 
gence  of  the  parent  having  care  of 
the  child  is  to  be  imputed  to  such 
child  to  bar  recovery  by  the  child, 
the  adjudications  are  in   conflict. 
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Several  jurisdictions,  including  New 
York  and  Massachusetts,  hold  that 
such  contributory  negligence  of  the 
parent  defeats  the  child's  action. 
But  the  great  weight  of  authority  is 
to  the  contrary  holding,  that  the 
negligence  of  the  parent  having  cus- 
tody of  the  child  contributing  to  the 
injury  of  the  child  will  not  be  im- 
puted to  the  child  to  bar  its  right  of 
action  for  actionable  negligence 
against  a  third  person. 

In  Mattson  v.  Minnesota  &  N.  W. 
E.  Co.  95  Minn.  477,  70  LJIJ^.  508, 
111  Am.  St.  Rep.  483,  104  N.  W. 
443,  5  Ann.  Cas.  498,  14  Am.  Neg. 
Kep.  511,  the  court  reconsidered  this 
question  and  reversed  its  former 
decision  on  the  subject  in  the  case 
of  Fitzgerald  v.  St.  Paul,  M.  &  M.  R. 
Co.  29  Minn.  336,  43  Am.  Rep.  212, 
13  N.  W.  168.  It  is  there  declared: 
'The  right  of  an  infant  to  damages 
for  injuries  to  his  person  caused  by 
the  wrongful  act  of  others  is  a  prop- 
erty right,  and  entitled  to  the  same 
protection  in  the  courts  as  is  ac- 
corded other  property  held  or  owned 
by  him.  He  is  entitled  to  the  pro- 
tection of  the  law  equally  with  per- 
sons who  have  attained  their  major- 
ity, and  to  refuse  him  relief  on  the 
ground  of  his  parents'  indifference 
or  negligence  would  be  to  deny  it  to 
him.  To  impute  to  him  negligence 
of  others  is  harsh  in  the  extreme, 
whether  the  negligence  so  imputed 
be  that  of  his  parents,  their  serv- 
ants, or  his  guardian." 

Bishop  (Non-contract  Law,  § 
573)  characterizes  the  imputed  neg- 
ligence doctrine  as  to  children  "as 
flatly  in  conflict  with  the  established 
system  of  the  common  law  as  any- 
thing possible  to  be  suggested.  The 
law  never  took  away  a  child's  prop- 
erty because  his  parent  was  poor  or 
shiftless  or  a  scoundrel,  or  because 
anybody  who  could  be  made  to  re- 
spend  to  a  suit  for  damages  was  a 
negligent  custodian  of  it." 

The  cases  bearing  on  this  question 
and  on  the  question  of  the  rights  of 
parents  and  other  beneficiaries  to 
recover  for  injuries  to  infants  prox- 
imately caused  by  the  actionable 
negligence  of  others  contributed  to 


by  parents  and  custodians  of  such 
infants  are  collected  in  21  L.R.A.  76, 
note  to  Chicago  City  R.  Co.  v.  Wil- 
cox; 20  R.  C.  L.  §§  128  and  129;  38 
L.R.A.(N.Si)  754,  note  to  Nashville 
Lumber  Co.  v.  Busbee;  18  L.R.A. 
(N.S.)  820,  note  to  Neff  v.  Cameron ; 
and  in  Feldman  v.  Detroit  United 
R.  Co.  162  Mich.  486, 127  N.  W.  687, 
where  the  court  declares:  "We  find 
from  an  examination  of  the  authori- 
ties that  the  question  has  been  con- 
sidered by  the  courts  in  three 
classes  of  cases:  (1)  In  actions 
brought  by  the  child  in  its  own 
right;  (2)  in  actions  brought  by 
the  parents  for  loss  of  service; 
(3)  in  actions  brought  under  Lord 
Campbell's  Act  by  the  personal 
representative  of  the  child  to  re- 
cover for  loss  of  services  to  the 
parent.  In  the  first  class  of  cases, 
by  the  great  weight  of  authority,  it 
is  held  tiiat  the  negligence  of  the 
parent  cannot '  be  imputed  to  the 
child.  In  the  second  class  the  negli- 
gence of  the  parent  will  bar  the  ac- 
tion. In  the  third  class,  where,  al< 
though  the  action  is  brought  by  the 
personal  representative  for  the 
beneflt  of  the  child,  if  the  parent  is 
the  real  beneficiary,  his  contribu- 
tory negligence  will  be  imputed  to 
the  child." 

See  cases  cited  in  the  opinion  of 
the  court. 

It  is  considered  that  the  doctrine 
approved  in  the  foregoing  citations 
and  authors,  holding  that  the  con- 
tributory negligence  of  the  parent 
or  custodian  of  the  child  will  not 
preclude  recovery  w««n«««ee- 
by  the  child  for  neg-  impiite*-»»r«t 
ligent  injury,  is  a  *°  """*• 
just  rule,  and  should  be  adopted  in 
the  jurisprudence  of  this  state.  We 
do  not  regard  the  observations 
made  in  Prideaux  v.  Mineral  Point, 
43  Wis.  513,  28  Am.  Rep.  658,  as 
controlling  in  this  case.  It  is  there 
stated:  "When  paterfamilias 
drives  his  wife  and  child  in  his  own 
vehicle,  he  is  surely  their  agent  in 
driving  than,  to  charge  them  with 
his  negligence." 

Furthermore,  this  observation  of 
the  court  was  made  where  the  hus- 
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]aiid  and  wife  brousrht  action  for  in- 
jories  to  the  wife  caused  by  a  defec- 
tive highway-  The  question  above 
mentioned  was  not  involved  in  the. 

case. 
The  judgment  is  afSrmed. 

Eerwin,  Eschweiler,  and  Jones, 
jj,  took  no  part. 


HOTE. 


The  question  whether  neglisrence  of 
a  parent  or  custodian  Is  imputable  to 
a  child  suing  in  his  own  right  for  per- 
sonal injury  is  considered  in  the  an- 
notation following  (Gallagheb  v. 
Johnson)  post,  414. 


JOHN  J.  GALLAGHER,  Jr.,  by  Next  Friend, 

V. 

FBEDERICE  H.  JOHNSON. 


JOHN  J.  GALLAGHER 

V. 

SAME. 

Maaaachuaetts  Supreme  Judicial  Court  — March,  7,  1021* 

(—  Mass.  — ,  130  N.  E.  174.) 

Negligence  —  imputed  —  parent  and  child. 

1.  An  infant  of  tender  years  in  custody  of  his  father  is  chargeable  with 
his  facer's  negligence  so  that  he  cannot  recover  for  physical  injuries 
n^^igently  inflicted  upon  him  if  his  father's  negligence  contributed  to  the 
injury. 

[See  note  on  this  question  beginning  on  page  414.] 


Evidence  —  burden  of  proof  —  negli- 
gence of  parent. 

2.  A  child  in  custody  of  Its  father, 
heing  chargeable  with  the  father's 
a^ligenee,  is  entitled  to  the  benefit  of 
a  statute  providing  that  in  actions  to 
recover  for  injuries  the  person  in- 
jured shall  be  presumed  to  have  been 


in  the  exercise  of  due  care,  and  con- 
tributory negligence  on  his  part  must 
be  proved  by  defendant;  and  therefore 
if  tite  negligence  of  the  parent  is  re- 
lied on  as  a  defense  to  the  action  the 
defendant  has  the  burden  of  proving 
it 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (White,  J.)  made  during  the  trial  of  separate  actions  brought 
to  recover  compensation  for  personal  injuries  sustained  by  the  minor 
plaintiiF  in  a  collision  with  defendant's  automobile,  and  to  recover  expenses 
incurred  by  the  plaintiff  father  for  his  care  and  for  damage  to  his  auto- 
mobile, which  resulted  in  a  verdict  for  plaintiff  in  each  case.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  T.  H.  Calhoun  and  Edward  Callahan  v.  Bean,  9  Allen,  402; 
J.  Sullivan,  for  defendant:  Shultz  v.  Old  Colony  Street  R.  Go.  198 


There  is  a  presumption  that  a  child 
of  four  years  and  two  months  is  in- 
capable of  exercising  due  care.  He  is 
entitled  to  the  care  of  those  in  whose 
enstody  he  may  be,  and  their  negli- 
gence is  imputable  to  him. 


Mass.  815,  8  L.R.A.(N.S.)  597, 118  Am. 
St.  Rep.  502,  79  N.  £.  873,  9  Ann.  Gas. 
402. 

The  burden  was  upon  the  minor 
plaintiff  of  proving  not  only  the  neg- 
ligence of  the  defendant,  but  that  his 
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father,  operatinfl:  the  automobile  in 
which  he  was  riding,  was  in  the  exer- 
cise of  due  care. 

BuIIard  v.  Boston  Eler.  R.  Co.  226 
Mass.  262,  115  N.  E.  294. 

Mr.  John  F.  McDonald  for  plaintiff. 

Riigg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  are  two  actions  of  tort 
The  first  is  by  a  boy  four  years  and 
two  months  old  on  July  21,  1917,  by 
his  father  and  next  friend,  to  re- 
cover compensation  for  personal  in- 
juries arising  from  a  collision  on 
that  date  between  an  automobile 
owned  and  driven  by  his  father  and 
an  automobile  owned  by  the  defend- 
ant and  operated  by  his  servant. 
The  second  action  is  by  the  father 
of  the  plaintiff  in  the  first  action  to 
recover  expenses  incurred  by  him  in 
the  care  of  his  son  rendered  neces- 
sary by  his  injuries,  and  also  for 
damages  to  his  automobile.  Con- 
fessedly the  collision  of  the  auto- 
mobiles took  place.  There  was  evi- 
dence tending  to  show  negligence  on 
the  part  of  tiie  defendant's  servant 
contributing  to  the  collision,  and  al- 
so on  the  part  of  the  adult  plaintiff. 
The  charge  of  the  judge  now  ma- 
terial was  in  these  words:  "In  his 
case  the  boy  has  no  independent 
standing  from  his  father  so  far  as 
the  nfatter  of  liability  is  concerned. 
In  other  words  his  case  must  stand 
or  fall  with  his  father's,  because  the 
relationship  between  them  is  that  of 
father  and  son.  The  boy  was  not  old 
enough,  nor  was  he  in  the  condition, 
to  exercise  any  independent  due  care 
on  his  own  part,  and  so  he  is  to  have 
the  benefit  of  the  due  care  of  his 
father  in  so  far  as  his  father  exer- 
cised due  care;  and  he  is  also 
charged  with  the  negligence  of  the 
father  in  case  the  father  is  negli- 
gent. And  so  the  cases  stand  or  fall 
upon  the  due  care  or  negligence  of 
the  father.  .  .  .  The  burden  of 
proof  is  upon  him  [John  J.  Gal- 
lagher, Sr.]  of  proving  by  the  fair 
weight  of  the  evidence  that  the  de- 
fendant was  negligent,  and,  if  prov- 
ing that,  he  is  entitled  to  have  com- 
pensation awarded  him,  unless  the 
defendant  maintains  his  burden  of 


proving  his  allegation  of  contrib- 
utory negligence  on  the  part  of  the 
plaintiff,  which  would  prevent  his 
recovering.  If  the  plaintiff  was 
guilty  of  any  negligence  which  con- 
tributed to  the  accident,  he  can't  re- 
cover. Broadly,  it  must  appear,  in 
order  to  enable  the  plaintiff  to  re- 
cover, that  the  accident  happened 
and  happened  wholly  on  account  of 
the  negligence  of  the  defendant,  and 
if  you  shall  decide  that  in  the  case 
of  the  senior,  then  the  boy's  case 
would  follow  his  and  he  would  be  en- 
titled to  have  his  compensation  as- 
sessed. If  you  shall  find  that  there 
was  contributory  negligence  [on  the 
part  of  the  father],  of  course,  then 
there  is  no  recovery  by  either  of  the 
plaintiffs." 

No  requests  for  instructions  were 
presented  by  the  defendant.  The 
only  question  to  be  decided  concerns 
the  correctness  of  the  charge  so  far 
as  raised  by  the  defendant's  excep- 
tion "to  so  much  of  the  charge  as 
stated  in  substance  that  in  the  first 
action  the  burden  of  proof  was  upon 
the  defendant  to  show  want  of  due 
care  on  the  part  of  the  driver  of  the 
automobile  in  which  the  plaintiff  in 
the  first  action  was  riding." 

No  question  is  presented  as  to 
Stat.  1914,  chap.  553,  as  applicable 
to  the  boy  alone. 

Manifestly,  the  child  plaintiff, 
riding  on  the  seat  beside  his  father, 
who  was  driving  the  automobile, 
was  too  young  to  be  capable  of  exer- 
cising any  self-reliant  care  for  his 
own  safety.  He  was  in  the  imme- 
diate control  of  his  father,  who  was 
responsible  for  his  preservation 
from  hazard.  It  was  the  father's 
duty  to  watch  over  him  and  guard 
him  from  danger.  He  had  a  right 
to  his  father's  protection.  At  com- 
mon law,  without  merit  or  fault  in 
respect  of  his  own  conduct,  the  child 
was  entitled  to  the  benefit  of  his 
father's  vigilance  and  forethought, 
and  was  subject  to  all  disadvantages 
resulting  from  any  failure  of  per- 
formance of  tiiat  parental  duty. 
Ordinary  care  in  that  particular,  as 
well  as  neglige Ace  on  the  part  of  the 
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father,  would  be  attributable  and 
HxiiKcaee-  Imputed  to  the  child. 
i>pate4-parent  Being  In  the  actual 
■■*  '""•  physical  custody  of 

his  fatiier,  the  child  was  identified 
with  him  so  far  as  concerns  due  care 
and  negligence.  Holly  v.  Boston 
Gaslight  Co.  8  Gray,  123,  130,  69 
Am.  Dec.  233 ;  Gibbons  v.  Williams, 
135  Mass.  333,  335 ;  Casey  v.  Smith, 
152  Mass.  294,  9  L.R.A.  259,  23  Am. 
St.  Rep.  842,  25  N.  E.  734;  Mar- 
chant  V.  Boston  &  M.  R.  Co.  228 
Mass.  472,  476,  117  N.  E.  842,  18 
N.  C.  C.  A.  315;  Sughrue  v.  Bay 
State  Street  R.  Co.  230  Mass.  363, 
119  N.  E.  660.  This  principle  of  law 
arises  out  of  the  family.  It  recog- 
nizes the  parent  in  a  sense  as  the 
repository  of  a  trust  to  nurture  and 
protect  his  offspring.  It  charges 
him  with  responsibility  on  that  foot- 
ing. The  natural  fact  of  entire  de- 
pendence of  so  young  a  child  upon 
the  parent  is  thus  adopted  as  the 
basis  of  legal  rights  and  obligations. 
This  principle  is  quite  disconnected 
with  the  law  of  master  and  servant, 
host  and  guest,  joint  adventurers,  or 
any  other  association  of  life.  It  was 
thoroughly  established  in  our  law 
long:  before  the  enactment  of  Stat. 
1914,  chap.  553.  That  statute  pro- 
vides in  §  1  that  "in  all  actions 

•  .  .  to  recover  damages  for  in- 
juries to  the  person  or  property, 

•  .  .  the  person  injured  .  .  . 
shall  be  presumed  to  have  been  in 
the  exercise  of  due  care,  and  con- 
tributory negligence  on  his  .  .  . 
part  shall  be  an  affirmative  defense 
to  be  .  ,  .  proved  by  the  defend- 
ant" 

It  must  be  assumed,  in  the  absence 
of  evidence  on  that  point,  that  the 
circumstances  in  the  case  at  bar 
were  such  as  to  render  that  statute 
applicable  in  favor  of  the  father  in 
the  action  in  which  he  was  plaintiff, 
because  the  jury  were  so  instructed 
wd  no  exception  was  taken.  The 
father  was  a  person  seeking  to  re- 
cover damages  for  injury  to  his 
property, -and  hence  he  was  within 
«e  words  of  the  statute.  He  was 
nmiself  the  person  in  the  active 
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operation  of  his  own  automobile. 
Therefore  his  conduct  was  the  im- 
mediate object  of  inquiry  as  a  vital 
issue  on  the  trial  of  the  action  in 
which  he  was  the  plaintiff.  His  acts 
and  omissions  according  to  the  law 
had  precisely  the  same  bearing  in 
every  particular  in  respect  to  the 
saf  e^  of  his  minor  son  that  they  had 
in  respect  to  himself.  When  the 
common  law  has  established  such 
identity  between  the  father  and  his 
son  of  tender  years,  and  has  so  fully 
imputed  to  such  child  every  element 
in  the  behavior  of  the  parent  having 
relation  to  either  due  care  or  negli- 
gence, it  is  rational  to  presume  that 
the  legislature  intended  any  pre> 
sumption  created  by  it  for  the  bene- 
fit of  the  father  to 
inure  equally  for  bnrd«n°^  proof 
the  benefit  of  the  ~;;i2t'*'"*  "' 
son  under  such  cir- 
cumstances as  are  here  disclosed. 
The  father  in  the  case  at  bar  is  a 
"person  injured"  because  he  is  suing 
for  a  property  damage.  The  son  is 
a  "person  injured"  because  his  ac- 
tion is  brought  to  recover  damages 
for  injury  to  his  person.  Both  are 
within  the  words  of  the  statute. 
There  would  be  a  seeming  inconsist- 
ency in  holding  that  the  father,  in 
respect  of  his  conduct  so  far  as  it 
affected  his  own  rights,  was  entitled 
to  the  presumption  of  due  care,  with 
the  burden  of  proving  the  contrary 
upon  the  defendant,  and  at  the  same 
time  holding  that  his  son  as  plain- 
tiff was  not  entitled  to  the  same 
benefits  in  respect  of  the  same  iden- 
tical conduct  so  far  as  it  affected  his 
rights,  notwithstanding  the  identity 
of  the  two  established  by  general 
principles  of  law.  The  facts  here 
disclosed  do  not  require  such  incon- 
sistency in  the  interpretation  of  the 
statute. 

There  is  nothing  at  variance  with 
this  conclusion  in  Bullard  v.  Boston 
Elev.  R.  Co.  226  Mass.  262,  115  N. 
E.  294.  The  analysis  of  the  statute 
there  made  shows  that  the  presump- 
tion thereby  created  is  available  in 
general  only  in  respect  of  the  person 
injured.  Its  words  are  not  applica- 
ble to  the  relation  of  master  and 
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servant,  nor  to  kindred  cases.  The 
principle  there  declared  does  not 
reach  to  the  facts  here  disclosed, 
where  both  the  father  and  son  are 
injured  by  the  same  accident  nnd 
the  latter  is  so  young  as  to  be  wholly 
dependent  upon  and  identified  with 
the  due  care  or  negligence  of  his 
father.  The  case  at  bar  is  distin- 
guishable from  Sullivan  v.  Chad- 
wick,  236  Mass.  130,  127  N.  E.  632, 
where  the  parents  of  the  injured 


child  were  not  present  nor  injured, 
and  were  plainly  negligent  in  their 
own  conduct  in  regard  to  the  child, 
and  the  plaintiff's  case  was  rested 
on  the  deportment  of  the  child  {dione, 
who  did  not  exercise  the  requisite 
degree  of  care. 

The  defendant  fails  to  show  any 
harmful  error  in  the  instructions, 
which  were  sufficiently  favorable  to 
it. 

Exceptions  overruled. 


ANNOTATION. 

Inqmtiiig  negligence  of  parent  or  custodian  to  child  m  action  by  or  on  bduJf 

of  chfld  for  personal  iqjiiry. 


I.  Introdnctory,  414. 

XL  Majority  view,  414. 

III.  Minority  view,  423. 

2.  Introductory, 
The  discussion  in  this  note  is  limited 
to  cases  wherein  the  question  has  been 
raised  whether,  in  an  action  brought 
by  or  in  behalf  of  an  injured  child, 
the  negligence  of  the  parent  or  custo- 
dian should  be  imputed  to  the  child. 
Cases  involving  actions  brought  by  a 
parent  or  personal  representative  for 
the  loss  of  services  and  expenses  oc- 
casioned by  the  injury  of  a  child,  or 
for  pecuniary  damage  on  account  of 
|the  death  of  a  child,  are  not  within  the 
scope  of  the  note  and  are  excluded. 

tt.  Majority  view. 

The  rule  adopted  in  a  majority  of 
^e  jurisdictions  is  that  in  an  action  by 
or  in  behalf  of  an  infant  of  tender 
years  for  a  personal  injury,  the  fault 
(or  contributory  negligence  of  its  par- 
ent or  custodian  cannot  be  imputed  to 
the  child. 

United  States. — ^Berry  v.  Lake  Erie 
&  W.  R.  Co.  (1895)  70  Fed.  679;  Chi- 
cago 6.  W.  R.  Co.  V.  Kowalski  (1899) 
34  C.  C.  A.  1,  92  Fed.  SIO;  St  Louis  & 
S.  F.  R.  Co.  V.  Underwood  (1912)  114 
C.  C.  A.  323, 194  Fed.  363,  3  N.  0.  C.  A. 
467.  Compare  Delaware,  L.  &  W.  R. 
Co.  V.  Devore  (1902)  52  C.  C.  A.  77, 114 
Fed.  155;  Grethen  v.  Chicago,  M.  &  St. 
P.  R.  (3o.  (1884)  22  Fed.  609;  The  Bur- 
gundia  (1886)  29  Fed.  464. 

Alabama.— -Government    Street    R. 


Co.  V.  Hanlon  (1875)  53  Ala.  70;  Bay 
Shore  R.  Co.  v.  Harris  (1880)  67  Ala. 
6,  2  Am.  Neg.  Cas.  1 ;  Alabama  G.  S.  R. 
Co.  V.  Burgess  (1897)  116  Ala.  509,  22 
So.  913;  Southern  R.  Co.  v.  Forrister 
(1908)  158  Ala.  477,  48  So.  69;  South- 
ern  R.  Co.  v.  Shipp  (1910)  169  Ala. 
827,  53  So.  150;  Clover  Creamery  Co. 
V.  Diehl  (1913)  183  Ala.  429,  63  So. 
196,  7  N.  0.  C.  A.  124;  Jones  v.  Strick- 
land (1917)  201  Ala.  138,  77  So.  562. 
See  also  Pratt  Coal  &  I.  Co.  v.  Braw- 
ley  (1887)  83  Ala.  371,  3  Am.  St.  Rep. 
751,  3  So.  555. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Rexroad  (1894)  59  Ark.  180,  26 
S.  W.  1037;  St.  Louis,  L  M.  &  S.  R.  Co. 
V.  Colum  (1903)  72  Ark.  1,  77  S.  W. 
596;  St.  Louis  Southwestern  R.  Co.  v. 
Cochran  (1906)  77  Ark.  898,  91  S.  W. 
747 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Flinn 
(1908)  88  Ark.  484,  115  S.  W.  142; 
Nashville  Lumber  Co.  v.  Busbee  (1911) 
100  Ark.  76,  38  L.R.A.(N.S.)  754,  139 
S.  W.  801. 

California. — Zarzana  v.  Nkve  Druo 
Co.  (reported  herewith)  ante,  401: 
Compare  the  following  cases  which 
have  been  overruled:  Schierhold  v. 
North  Beach  &  M.  R.  Co.  (1870)  40  Gal. 
447;  Meeks  v.  Southern  P.  R.  Ck>. 
(187«)  52  Cal.  604. 

Colorado. — Denver  City  Tramway 
Co.  V.  Brown  (1914)  57  Colo.  484,  143 
Pac.  364,  9  N.  C.  C.  A.  614. 

Connecticut  —  Birge  v.  Gardiner 
(1849)  19  Conn.  507,  60  Am.  Dec.  261; 
Daley  v.  Norwich  &  W.  R.  Co.  (1867) 
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26  Conn.  591,  68  Am.  Dec.  413;  Bron- 
8on  V.  Southbury  (1870)  87  Conn.  199. 

District  of  Columbia. — Moore  v. 
Metropolitan  R.  Co.  (188S)  2  Mackey, 
437,  reversed  on  other  grounds  in 
(1887)  121  U.  S.  658,  80  L.  ed.  1022, 
7  Sup.  Ct  Rep.  1334. 

Florida. — Jacksonville  Electric  Co. 
V.  Adams  (1905)  60  Fla.  429,  89  So. 
183,  7  Ann.  Cas.  241;  Atlantic  Coast  R. 
Co.  V.  Crosby  (1907)  63  Fla.  400,  43  So. 
318. 

Georgia. — Ferguson  v.  Columbus  & 
R.  R.  Co.  (1886)  77  Ga.  102;  Atlanta  & 
C.  Air-Line  R.  Co.  ▼.  Gravitt  (1893) 
93  Ga.  369,  26  L.R.A.  653,  44  Am.  St. 
Rep.  146,  20  S.  E.  550;  Herrington  v. 
Macon  (1906)  126  Ga.  58,  64  S.  E. 
71;  Williams  v.  Jones  (1921)  —  Ga. 
App,  — ,  106  S.  E.  616. 

Illinois. — Aurora  Branch  R.  Co.  ▼. 
Grimes  (1851)  13  111.  685;  Chicago  v. 
Major  (1857)  18  111.  349,  68  Am.  Dec. 
553;  Chicago  v.  Starr  (1866)  42  III. 
174,  89  Am.  Dec.  422;  Chester  v.  Por- 
ter (1868)  47  111.  66;  Pittsburg,  Ft.  W. 
&  C.  R.  C^o.  v.  Bumstead  (1868)  48  III. 
221, 95  Am.  Dec.  539;  Chicago  &  A.  R. 
Co.  V.  Gregory  (1871)  58  111.  226;  Chi- 
cago &  A.  R.  Co.  V.  Becker  (1875)  76 
111.  25,  8.  c.  on  subsequent  appeal 
(1877)  84  111.  483;  Chicago  City  R.  Co. 
V.  Wilcox  (1891)  138  111.  370, 21  L.R.A. 
76,  27  N.  E.  899,  11  Am.  Neg.  Cas. 
402.  An  opinion  previously  rendered 
is  this  case  to  the  same  effect  is  re- 
ported in  (1890)  —  111.  — ,  8  L.R.A. 
494,  24  N.  E.  419,  explaining  Hund  v. 
Geier  (1874)  72  111.  393;  Gavin  v.  Chi- 
cago (1880)  97  111.  66,  37  Am.  Rep.  99; 
Chicago  V.  Hesing  (1876)  '83  111.  204, 
25  Am.  Rep.  878;  Toledo,  W.  &  W.  R. 
Co.  V.  Grable  (1878)  88  111.  441; 
Richardson  v.  Nelson  (1916)  221  111. 
254,  77  N.  E.  583,  20  Am.  Neg.  Rep. 
297;  Ferryman  v.  Chicago  City  R.  Co. 
(1909)  242  111.  269,  89  N.  E.  980,  affirm- 
ing (1908)  145  111.  App.  187;  Jansen 
V.  Siddal  (1891)  41  111.  App.  279,  re- 
versed on  other  grounds  in  (1892)  143 
111.  687,  80  N.  E.  357,  32  N.  E.  384; 
Murphysboro  v.  Woolaey  (1893)  47  111. 
App.  447;  Louisville  &  St.  L.  Consol. 
R.  Co.  V.  Gobin  (1894)  52  111.  App.  565; 
Heldmaier  v.  Taman  (1900)  88  111. 
App.  209,  affirmed  in  (1900)  188  111. 
288,  68  N.  E.  960;  Rendahl  v.  Walsh 


(1908)  145  III.  App.  601;  Clark  t.  Chi- 
cago (1912)  174  111.  App.  145;  Lovas 
V.  Independent  Breweries  Co.  (1916) 
199  111.  App.  60. 

Indiana. — Evansville  v.  Senhenn 
(1898)  161  Ind.  42,  41  L.R.A.  728,  68 
Am.  St.  Rep.  218,  47  N.  E.  634,  51  N.  E. 
88;  McNamara  v.  Beck  (1899)  21  Ind. 
App.  483,  62  N.  E.  707;  Jeffersonville 
V.  McHenry  (1899)  22  Ind.  App.  10,  63 
N.  E.  183;  Indianapolis  Street  R.  Co.  v. 
Bordenchecker  (1903)  33  Ind.  App. 
138,  70  N.  E.  995;  J.  F.  Darmody  Co.  v. 
Reed  (1916)  60  Ind.  App.  662,  111  N. 
E.  817;jrerre  Haute,  I.  &  E.  Traction 
Co.  V.  Stevenson  (1920)  —  Ind.  App. 
— ,  126  N.  E.  34.  See  also  Jefferson- 
ville, M.  &  L  R.  Co.  v.  Bowen  (1872) 
40  Ind.  545;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Sears  (1894)  11  Ind.  App.  654, 
38  N.  E.  837.  Compare  the  following 
early  cases  which  have  been  over- 
ruled: Pittsburg,  Ft.  W.  &  C.  R.  Co. 
V.  Vining  (1867)  27  Ind.  513,  92  Am. 
Dec.  269 ;  Lafayette  &  I.  R.  Co.  v.  Huff- 
man (1867)  28  Ind.  287,  92  Am.  Dec. 
318;  Hathaway  v.  Toledo,  W.  &  W.  R. 
Co.  (1873)  46  Ind.  25;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Keely  (1894)  38  Ind. 
600,  37  N.  E.  406,  11  Am.  Neg.  Cas. 
497. 

Iowa.— Walters  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1875)  41  Iowa,  71 ;  Wymore 
V.  Mahaska  County  (1889)  78  Iowa, 
396,  6  L.B.A.  645, 16  Am.  St.  Rep.  449, 
43  N.  W.  264;  McCaull  v.  Bruner 
(1894)  91  Iowa,  214,  59  N.  W.  87;  Ives 
V.  Weldon  (1901)  114  Iowa,  476,  54 
L.R.A.  854,  89  Am.  St.  Rep.  879,  87 
N.  W.  408, 10  Am.  Neg.  Rep.  690;  Pink 
V.  Des  Moines  (1902)  115  Iowa,  641,  89 
N.  W.  28. 

Kansas. — ^Union  P.  R.  Co.  v.  Young 
(1896)  57  Kan.  168,  45  Pac.  580;  Mis- 
souri, K.  &  T.  R.  Co.  v.  Shockman 
(1898)  59  Kan.  774,  52  Pac.  446;  Bur- 
zio  V.  Joplin  &  P.  R.  Co.  (1918)  102 
Kan.  287,  L.R.A.1918C,  997,  171  Pac. 
351.  Compare  the  following  cases 
which  have  been  overruled:  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Smith  (1882) 
28  Kan.  541;  Horton  v.  Trompeter 
(1894)  53  Kan.  150,  35  Pac.  1106. 

Kentucky. — ^Louisville  &  N.  R.  Co. 
v.  Wilkins  (1911)  143  Ky.  572,  136  S. 
W.  1023,  Ann.  Cas.  1912D,  518.  See 
also  South  Covington  &  C.  Street  R. 
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Co.  T.  Herrklotz  (1898)  104  Ky.  400. 
47  S.  W.  265. 

Louisiana.  —  Westerfield  v.  Leyis 
Bros.  (1891)  48  La.  Ann.  63,  9  So.  52; 
Danna  v.  Monroe  (1911)  129  La.  138, 
65  So.  741. 

Michigan. — ^Battishill  v.  Humphreys 
(1887)  64  Mich.  494,  81  N.  W.  894; 
Shippy  T.  Au  Sable  (1891)  85  Mich. 
280,  48  N.  W.  €84;  Mullen  v.  Owosso 
(1894)  100  Mich.  103,  23  L.R.A.  693, 
43  Am.  St.  Reg,  436,  58  N.  W.  663;  Fye 
T.  Chapin  (1^)  121  tfich.  675,  80 
N.  W.  797,  7  Am.  Neg.  Rep.  67;  Boehm 
T.  Detroit  (1905)  141  Mich.  277,  104 
N.  W.  626;  Feldman  v.  Detroit  United 
R.  Co.  (1910)  162  Mich.  486, 127  N.  W. 
687;  Love  v.  Detroit,  J.  &  C.  R.  Co. 

(1912)  170  Mich.  1,  136  N.  W.  963. 
Compare  Apsey  v.  Detroit,  L.  &  N.  R. 
Co.  (1890)  83  Mich.  432,  47  N.  W.  319. 

Minnesota. — Mattson  v.  Minnesota 
&  N.  W.  R.  Ck).  (1905)  95  Minn.  477,  70 
L.R.A.  503,  111  Am.  St.  Rep.  483,  5 
Ann.  Cas.  498,  18  Am.  Neg.  Rep.  511; 
Fox  V.  Chicago,  St.  P.  M.  &  O.  R.  Co. 

(1913)  121  Minn.  611,  141  N.  W.  845; 
Brennan  v.  Minnesota,  D.  &  W.  R.  Co. 
(1915)  130  Minn.  814,  L.R.A.1915F,  11, 
158  N.  W.  611.  Compare  Fitzgerald 
V.  St.  Paul,  M.  &  M.  R.  Co.  (1882)  29 
Minn.  336«  43  Am.  Rep.  212,  13  N.  W. 
168  (overruled  by  later  cases). 

MiwissippL — ^Weatbrook  v.  Mobile  & 
0.  R.  Co.  (1889)  66  Miss.  56P,  14  Am. 
St.  Rep.  587,  6  So.  321, 

Missouri^-Brill  v.  Eddy  (1893)  115 
Mo.  596,  22  S.  W.  488,  8  Am.  Neg.  Cas. 
471;  Neff  v.  Cameron  (1908)  213  Mo. 
350,  18  LR.A.(N.S.)  320,  127  Am.  St. 
Rep.  606,  111  S.  W.  1139;  Berry  v. 
St.  Louis,  M.  &  S.  E.  R.  Co.  (1908)  214 
Mo.  593,  114  S.  W.  27;  Profit  v.  Chi- 
cago G.  W.  R.  Co.  (1901)  91  Mo.  App. 
369.  See  also  Zalotuchin  v.  Metro- 
politan Street  R.  Co.  (1907)  127  Mo. 
App.  577,  106  S.  W.  548.  Compare 
Stillson  V.  Hannibal  &  St  J.  R.  Co. 
(1878)  67  Mo.  675. 

Montana. — Flaherty  v.  Butte  Elec- 
tric R.  Co.  (1910)  40  Mont.  454,  135 
Am.  St.  Rep.  630,  107  Pac.  416. 

Nebraska. — Huff  v.  Ames  (1884)  16 
Neb.  139,  49  Am.  Rep.  716,  19  N.  W. 
623. 

New  Hampshire.  —  Bisaillon  ▼. 
Blood  (1888)  64  N.  H.  565, 15  Atl.  147; 


Warren  v.  Manchester  Street  R.  Ck). 

(1900)  70  N.  H.  352,  47  Atl.  735. 
New  Jersey. — Newman  v.  Phillips- 
burg  Horse  Car  R.  Co.  62  N.  J.  L.  446, 
8  L.R.A.  842,  19  Atl.  1102;  Markey  v. 
Consolidated  Traction  Co.  (1900)  65 
N.  J.  L.  82,  46  Atl.  673,  affirmed  in 

(1901)  65  N.  J.  L.  682,  48  Atl.  1117. 
North  Carolina. — Bottoms  v.  Sea- 
board &  R.  R.  Co.  (1894)  114  N.  C.  699, 
25  L.R.A.  784,  41  Am.  St.  Rep.  799,  19 
S.  E.  730;  Mullinax  v.  Hord  (1917)  174 
N.  C.  607,  94  S.  E.  426. 

Ohio. — Bellefontaine  &  I.  R.  <3o.  v- 
Snyder  (1868)  18  Ohio  St.  400,  98  Am. 
Dec.  176, 12  Am.  Neg.  Cas.  491 ;  Cleve- 
land, C.  C.  &  L  R.  Co.  V.  Manson 
(1876)  30  Ohio  St.  457,  6  Am.  Neg.  Cas. 
151;  St  Claire  Street  R.  Co.  v.  Eadie 

(1885)  43  Ohio  St  91,  64  Am.  Rep. 
802,  1  N.  E.  619;  Ludden  v.  Columbus 
&  C.  M.  R.  Co.  (1900)  9  Ohio  S.  &  C 
P.  Dec.  798,  7  Ohio  N.  P.  106. 

Oklahoma.— Atchison,  T.  &  S.  F.  R. 
Co.  V.  Calhoun  (1907)  18  Okla.  76.  89 
Pac.  207,  11  Ann.  Cas.  681. 

Pennsylvania. — Smith  v.  O'Connor 
(1864)  48  Pa.  218,  86  Am.  Dec.  682; 
North  Pennsylvania  R.  Co.  v.  Mahoney 
(1868)  57  Pa.  187,  12  Am.  Neg.  Cas. 
517;  Kay  v.  Pennsylvania  R.  Co. 
(1870)  65  Pa.  269,  3  Am.  Rep.  628; 
Philadelphia  &  R.  R.  Co.  v.  L<»g 
(1874)  75  Pa.  257,  12  Am.  Neg.  Cas. 
635;  Erie  City  Pass.  R.  Co.  v.  Schuster 

(1886)  113  Pa.  412,  67  Am.  Rep.  471, 
6  Atl.  269. 

South  Carolina. — ^Watson  v.  South- 
ern R.  Co.  (1903)  66  S.  C.  47,  44  S.  E. 
875. 

Tennessee. — ^Whirley  v.  Whiteman 
(1858)  1  Head,  610;  Nashville  R.  Co. 
v.  Howard  (1903)  112  Tenn.  107,  64 
L.R.A.  437,  78  S.  W.  1098. 

Texas. — Galveston,  H.  /&  H.  R,  CJo. 
v.  Moore  (1883)  69  Tex.  64,  46  Am. 
Rep.  265;  Western  U.  Teleg.  Co.  v. 
Hoffman  (1891)  80  Tex.  420,  26  Am. 
St  Rep.  769,  15  S.  W.  1048;  Texas  & 
P.  R.  Ck),  V.  Beckworth  (1895)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  809;  Texas  &  P. 
R.  Co.  V.  F' etcher  (1894)  6  Tex.  Civ. 
App.  736, 26  S,  W.  446;  Douglas  v.  Cen- 
tral Texas  &  N.  W.  R.  Co.  (1894)  — 
Tex.  Civ.  App.  — ,  26  S.  W.  892;  Allen 
V.  Texas  &  P.  R.  Co.  (1894)  —  Tex. 
Civ.  App.  — ,  27  S,  W.  943;  Gulf,  C.  & 
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S.  F.  B.  Co,  V.  Johnson  (1899)  —  Tex. 
Civ.  A.pp.  — ,  51  S.  W.  531,  6  Am.  Neg. 
Cas.  719;  Texas  &  P.  R.  Co.  v.  Kings- 
ton (1902)  30  Tex.  Civ.  App.  24,  68 
S.  W.  518;  St.  Louis  Southwestern  R. 
Co.  V.  Byers  (1902)  —  Tex.  Civ.  App. 
— ,  70  S.  W.  558;  Over  v,  Missouri,  K. 
&  T.  R.  Co.  (1903)  —  Tex.  Civ.  App. 
— ,  73  S.  W.  535;  Northern  Texas  Trac- 
t/on Co.  v.  Roye  (1905)  38  Tex.  Civ. 
App.  601. 86  S.  W.  621 ;  Kelley  v.  Texas 
&  P.  R.  Co.  (1912)  —  Tex.  Civ.  App.  — , 
149  S.  W.  349.    Compare  Blossom  Oil 

6  Cotton  Co.  v.  Poteet  (1911)  104  Tex. 
230,  35  L.R.A.(N.S.)  449,  136  S.  W. 
432,  reversing  (1910)  60  Tex.  Civ.  App. 
327,  127  S.  W.  240. 

Vermont. — ^Robinson  v.  CJone  (1850) 

22  VL  213,  54  Am.  Dec.  67;  Ploof  v. 
Burlington  Traction  Co.  (1895)  70  Vt. 
509,  43  L.R.A.  108,  41  Atl.  1017. 

Virginia.— Norfolk  &  P.  R.  Co.  v. 
Ormsby  (1876)  27  Gratt.  455;  Norfolk 
&V/.R. Co.  V,  Groseclose  (1891)  88  Va. 
267.  29  Am.  St.  Rep.  718,  13  S.  E.  454, 

7  Am.  Neg.  Cas.  51 ;  Roanoke  v.  Shuil 
(1899)  97  Va.  419,  75  Am.  St.  Rep.  791, 
34  S.  E.  34. 

Washington. — Roth  v.  Union  Depot 
Co.  (1896)  13  Wash.  525,  31  L.R.A.  855, 
43  Pac.  641.  44  Pac.  253;  Eskildsen  v. 
Seattle  (1902)  29  Wash.  583,  70  Pac. 
€4,  12  Am.  Neg.  Rep.  366;  Gregg  v. 
King  County  (1914)  80  Wash.  196, 141 
Pac.  340,  Ann.  Cas.  1916C,  135. 

West  Virginia. — Dicken  v.  Liverpool 
Salt  &  Coal  Ca  (1895)  41  W.  Va.  511, 

23  S.  E.  582;  Gunn  v.  Ohio  River  R.  Co. 
(1896)  42  W.  Va.  676,  36  L.R.A.  575, 
26  S.  E.  546. 

Wisconsin — GTn.EssERiAN  v.  Madi- 
son R.  Co,  (reported  herewith)  ante, 
406. 

As  was  said  in  Gregg  v.  King  County 
(1914)  80  Wash.  196,  141  Pac.  340, 
Ann.  Cas.  1916C,  135:  "In  cases  of 
injury  to,  or  wrongful  death  of,"  a 
child,  where  the  action  is  brought  by 
a  parent  for  his  own  benefit,  the  con- 
tributory negligence  of  the  parent,  the 
actual  plaintiff,  will,  of  course,  bar  a 
recovery.  It  is  obvious  that  such  cases 
afford  no  support  to  the  doctrine  that 
the  negligence  of  the  parent  is  to  be 
imputed  to  the  child.  Both  the  ethical 
basis  of  the  rule  of  imputed  negli-^ 
tence  and  sound  authority  sustain  the  ■ 
J  5  A.L.R.— 27. 


view  that,  whwe  the  child  is  the  real 
plaintiff  in  an  action  for  his  own  in- 
jury, the  parent's  contributory  negli- 
gence is  no  defense.  This  view  is  cer- 
tainly sustained  by  reason,  and  is  now 
supported  by  the  great  weight  of  au- 
thority." 

So,  in  Union  P.  R.  Co.  v.  Young 
(1896)  57  Kan.  168,  45  Pac.  580,  it  was 
said:  "Complaint  is  made  that  the 
court  erred  in  failing  to  charge  the 
jury  with  reference  to  the  contribu- 
tory negligence  of  the  plaintiffs  par- 
ents. As  this  action  was  not  brought 
by  the  parents  or  for  their  benefit,  but 
is  brought  for  the  benefit  of  the  plain- 
tiff himself,  the  negligence  of  the  par- 
ents cannot  be  imputed  to  him;  In 
this  respect  there  is  a  distinction  be- 
tween cases  brought  by  an  infant  too 
young  to  be  charged  with  contribu- 
tory negligence,  and  cases  brought  by 
the  parents  to  recover  for  the  injury 
sustained  by  them  by  reason  of  the  in- 
jury of  such  infant.  In  a  recent  case 
it  was  said  that  'where  an  action  for 
a  negligent  injury  to  an  infant  is 
brought  by  the  parent,  it  is  very  justly 
held  that  the  contributory  negligence 
of  such  parent  may  be  shown  in  bar, 
but  it  is  otherwise  if  the  action  is 
brought  by  the  infant  or  by  a  next 
friend  for  the  benefit  of  the  infant' " 

Likewise,  id  Berry  v.  St.  Louis,  M. 
&  S.  E.  R.  Co.  (1908)  214  Mb.  593,  114 
S.  W.  27,  the  court  said:  "The  prop- 
osition that  the  negligence  of  the  par- 
ent (or  another)  may  be  imputed  to 
the  child  as  a  bar  to  liability  on  the 
part  of  a  negligent  defendant,  in  the 
infant's  suit,  has  received  full  and  new 
consideration  at  the  hands  of  this 
court  in  a  very  late  case.  Neff  v.  Cam- 
eron (1908)  213  Mo.  350,  18  L.R.A. 
(N.S.)  320,  127  Am.  St.  Rep.  606,  111 
S.  W.  1139.  In  that  case  we  were 
asked  to  re-examine  and  alter  the  posi- 
tion of  this  court  on  that  question. 
The  result  was  that  we  refused  to  sub- 
scribe to  the  notion  that  the  negli- 
gent sins  of  parents  (or  third  parties) 
may  be  visited  on  the  head  of  an  in- 
nocent child  in  adjudicating  the  rights 
of  the  child  itself.  If  parents  sue  in 
their  own  right  to  recover  damages  for 
injury  to  their  child,  a  negligent  de- 
fendant may  defend  by  proving  their 
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concurrent  negligence,  but  such  doc- 
trine is  unsound  and  harsh  when  ai>- 
plied  to  the  infant  who  sues  in  its  own 
right.  I  may  not  avoid  liability  by 
saying:  'I  was  negligent,  it  is  true. 
If  I  had  not  been  negligent  the  child 
would  not  have  been  injured.  But  a 
third  person — a  parent,  a  nurse,  a 
maid,  a  grandmother— contributed  to 
the  injury  of  the  child  and  therefore 
I  am  not  liable.'  On  the  reasoning  of 
the  Neff  Case,  and  controlled  by  our 
former  adjudications  therein  cited,  re- 
fusing to  impute  the  negligence  of  the 
parent  to  the  child,  the  point  is  ruled 
against  appellant." 

In  Flaherty  v.  Butte  Electric  R. 
Co.  (1910)  40  Mont.  454,  136  Am.  St. 
Rep.  630,  107  Pac.  416,  the  court  said: 
"The  trial  court  was  requested  by  de- 
fendants to  instruct  the  jury  that  the 
negligence  of  the  child's  mother,  if 
shown,  should  be  imputed  to  the  child, 
and,  if  such  negligence  contributed  to 
the  injury,  it  would  bar  recovery  by 
the  child.  This  charge  the  trial  court 
refused  to  give,  but,  on  the  contrary, 
gave  an  instruction  that  the  negli- 
gence of  the  mother,  if  any,  could  not 
be  imputed  to  the  child.  At  the  time 
of  the  injury  the  plaintiff  was  less 
than  three  years  of  age.  In  1839  the 
supreme  court  of  New  York,  in  Hart- 
field  V.  Roper,  21  Wend.  (N.  Y.)  615, 
34  Am.  Dec.  273,  12  Am.  Neg.  Cas. 
293,  announced  the  doctrine  of  vicari- 
ous or  imputable  negligence,  and  the 
rule  has  been  followed  by  the  courts 
of  New  York  and  some  other  states. 
The  doctrine  is  founded  upon  the  as- 
sumption that,  since  the  child  is  non 
sui  juris,  the  parent  is  keeper  of,  and 
agent  for,  the  child,  and  therefore  the 
act  of  negligence  of  the  parent  is 
deemed  the  act  of  the  child,  and  the 
maxim,  'qui  facit  per  alium,  facit  per 
se,'  is  applied.  We  do  not  know  of 
any  other  reason  which  has  been  ad- 
vanced in  support  of  the  doctrine,  and 
in  view  of  our  Code  (§  3590),  if  for  no 
other  reason,  the  doctrine  cannot  ap- 
ply here.  Agency  implies  the  power 
to  delegate  authority,  while  the  section 
last  referred  to  provides :  'A  minor 
xannot  give  a  delegation  of  power.' 
•^ut,  aside  from  this  section,  we  think 
the  doctrine  erroneous.    Section  3599, 


above,  gives  to  the  minor  the  same 
authority  to  enforce  his  rights  by  civil 
action  as  an  adult,  and  to  defeat  his 
right  by  the  act  of  another  for  which 
he  is  not  in  any  sense  responsible  ap- 
pears to  us  to  be  tantamount  to  a  de- 
nial of  his  right  altogether.  In  29 
Cyc.  553,  it  is  said :  'According  to  the 
great  weight  of  authority,  in  an  action 
brought  for  the  benefit  of  a  child  who 
has  sustained  injuries  through  the 
negligence  of  another,  negligence  on 
the  part  of  the  parents  or  those 
standing  in  loco  parentis  will  not 
be  imputed  to  the  child  nor  bar 
a  recovery  by  him.  The  rule  an- 
nounced in  Hartfield  v.  Roper  has  re- 
ceived severe  condemnation  in  many 
of  the  courts  repudiating  it  as  author- 
ity, and  is  very  generally  regarded  as 
unsound  by  text-writers.'  In  7  Am.  & 
Eng.  Enc.  Law,  2d  ed.  450,  after  re- 
ferring to  the  courts  which  sustain  the 
doctrine  of  the  Hartfield  Case,  it  is 
said:  'But  in  other  jurisdictions  it  is 
held  that  the  negligence  of  the  parent, 
guardian,  or  custodian  is  not  imput- 
able to  the  child,  because  it  is  in  no 
way  responsible  for  the  danger,  had  no 
volition  in  establishing  the  relation  of 
privity  with  the  person  whose  negli- 
gence it  is  sought  to  impute  to  it,  and 
should  not  be  charged  with  the  fault  of 
such  person  in  allowing  it  to  be  ex- 
posed to  danger  which  it  had  not  the 
capacity  either  to  know  or  to  avoid.' 
And  in  4  Current  Law,  778,  the  same 
thing  is  said,  as  follows:  'By  weight 
of  modern  authority,  negligence  of  a 
parent  or  custodian  is  not  imputable 
to  a  child  non  sui  juris,  so  as  to  bar 
an  action  for  or  on  its  behalf.' " 

So,  it  was  said  in  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Calhoun  (1907)  18  Okla. 
75,  89  Pac.  207,  11  Ann.  Cas.  681: 
"The  first  question  presented  is 
whether,  in  a  suit  by  an  infant  of  the 
age  of  three  years,  by  its  next  friend, 
and  in  its  own  right,  for  personal  in- 
juries, negligence  of  a  parent  or  some 
third  person  can  be  imputed  to  the 
child,  and  thereby  defeat  a  recovery. 
The  authorities  upon  this  question  are 
not  entirely  harmonious,  but  by  the 
great  preponderance  of  the  adjudged 
cases  it  is  held  that  the  negligence  of 
a  parent,  guardian,  or  custodian  is  not 
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imputable  to  the  child,  on  the  ground 
that  it  is  not,  and  cannot  be,  respon- 
sible for  the  danger  to  which  it  is  ex- 
posed; that  it  has  no  volition  in  es- 
tablishing the  relation  of  privity  with 
the  person  whose  negligence  it  is 
sought  to  impute  to  it,  and  should  not 
and  cannot  be  charged  with  the  neg- 
ligence of  such  person  in  permitting 
it  to  be  exposed  to  a  danger  which  it 
had  not  the  capacity  either  to  know 
or  understand,  or  to  avoid  in  any  man- 
ner whatever.  This  doctrine,  it  seems 
to  us,  is  based  upon  solid  reason,  and 
is  certainly  in  consonance  with  right 
and  justice." 

In  Denver  City  Tramway  Co.  v. 
Brown  (1914)  57  Colo.  484,  143  Pac. 
364,  9  N.  C.  C.  A.  614,  the  court,  in 
sustaining  an  instruction  that  the  neg- 
ligence of  the  plaintiff's  parents  was 
to  be  disregarded,  said:  "We  cannot 
sustain  the  doctrine  that  the  negli- 
gence of  the  parents  of  a  child  of  ten- 
der years  shall  be  imputed  to  the 
child,  first  announced  by  the  New  York 
courts,  and  since  followed  by  courts 
in  some  jurisdictions.  That  doctrine 
seems  not  only  unsound,  but  absurd 
and  inhuman."  In  Jacksonville  Elec- 
tric Co.  V.  Adams  (1905)  50  Fla.  429, 
39  So.  183,  7  Ann.  Caa.  241,  it  was  held 
that  the  contributory  negligence  of 
parents  in  permitting  their  child,  a 
boy  four  years  and  one  month  old,  to 
go  without  a  caretaker  in  the  streets 
of  a  city  on  which  electric  cars  were 
operated,  could  not  be  imputed  to  the 
child  in  an  action  by  him  to  recover 
damages  for  personal  injuries  sus- 
tained in  consequence  of  the  negligent 
operation  of  an  electric  car. 

In  Nashville  Lumber  Co.  v.  Busbee 
(1911)  100  Ark.  76,  38  L.R.A.(N.S.) 
754,  139  S.  W.  301,  which  was  an  ac- 
tion by  the  administrator  of  an  infant 
for  damages  for  the  conscious  suffer- 
ing of  the  intestate,  it  was  held  that 
the  contributory  negligence  of  the 
infant's  parent,  in  whose  care  the  child 
was  at  the  time  of  the  injury,  would 
not  bar  a  recovery,  though  the  amount 
recovered  would  inure  solely  to  the 
benefit  of  the  parent  as  distributee. 
In  that  case  the  court  said:  "Con- 
tributory negligence  of  the  father 
cannot  bo  imputed  to  his  infant  son. 


so  as  to  defeat  the  right  of  the  latter 
to  recover  during  his  life  (St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Rexroad  (1894)  59 
Ark,  180,  26  S.  W.  1037),  and,  at  his 
death,  the  estate  of  the  infant  ac- 
quired, by  devolution,  precisely  the 
same  rights  that  he  had  during  life." 

And  in  Atlantic  Coast  Line  R.  Co. 
V.  Crosby  (1907)  53  Fla.  400,  43  So. 
318,  the  court  held  that  proof  that  the 
mother  of  the  child  voluntarily  made 
the  statement,  after  the  injury  oc- 
curred, that  the  accident  was  all  her 
fault,  would  not  destroy  the  child's 
right  of  action  or  prevent  a  recovery 
against  the  defendant,  for  the  reason 
that,  in  an  action  by  a  child  for  dam- 
ages for  an  alleged  injury,  the  negli- 
gence of  the  parent  cannot  be  imputed 
to  the  child,  so  as  to  prevent  a  re- 
covery. 

In  GUL&58ERIAN  V.  MADISON  R.  CO. 
(reported  herewith)  ante,  406,  it  ap- 
peared that  the  infant  plaintiff,  while 
riding  in  an  automobile  driven  by  its 
mother,  was  injured  in  a  collision  with 
a  street  car  of  the  defendant  com- 
pany. In  holding  that  the  contribu- 
tory negligence  of  the  mother  would 
not  bar  a  recovery  by  the  child,  the 
court  said:  "Is  such  contributory 
negligence  of  Mrs.  Gulesserian  imput- 
able to  this  infant  plaintiff?  The 
proposition  that  the  contributory  neg- 
ligence of  a  parent  concurring  with 
the  negligence  of  a  third  person,  which 
proximately  caused  an  Injury  to  a 
child,  precludes  the  parent  from  re- 
covering damages  from  such  third  per- 
son resulting  from  such  injury  to  the 
child,  is  recognized  in  the  cases  in  this 
court,  cited  to  our  attention  by  ap- 
pellant's counsel.  These  adjudica- 
tions, however,  do  not  rule  the  instant 
case.  .  .  .  It  is  considered  that  the 
doctrine  .  .  .  holding  that  the  con- 
tributory negligence  of  the  parent  or 
custodian  of  the  child  will  not  pre- 
clude recovery  by  the  child  for  neg- 
ligent injury  is  a  just  rule,  and  should 
be  adopted  in  the  jurisprudence  of 
this  state." 

In  Zalotuchin  v.  Metropolitan  Street 
R.  Co.  (1907)  127  Mo.  App.  577,  106 
S.  W.  648,  it  appeared  that  the  plain- 
tiff was  injured  while  riding  in  a 
wagon  driven  by  her  stepfather.    The 
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court  held  that  the  stepfather's  neg- 
ligence could  not  be  imputed  to  the 
plaintiff,  because  her  status  was  that 
of  a  mere  passenger. 

In  Burzio  v.  Joplin  &  P.  R.  Co. 
(1918)  102  Kan.  287,  562,  L.R.A.1918C, 
997,  171  Pac.  351,  it  appeared  that  a 
boy  of  ten,  while  riding  in  an  auto- 
mobile driven  by  his  father,  was  in- 
jured at  a  railroad  crossing  through 
the  negligence  of  the  defendant  com- 
pany and  the  contributory  negligence 
of  his  father.  It  was.  held  that  the 
contributory  negligence  of  the  father 
did  not  defeat  the  boy's  right  of  ac- 
tion. In  the  opinion,  however,  the 
question  of  imputed  negligence  was 
discussed  only  as  between  a  driver  and 
another  occupant  of  a  vehicle. 

In  Ferryman  v.  Chicago  City  R.  Co. 
<1909)  242  ML  269, 89  N.  E.  980,  affirm- 
ing C1908)  145  111.  App.  187,  it  was 
held  that  the  negligence  of  a  brother, 
who  was  in  charge  of  a  child  four 
years  of  age  while  on  the  street,  could 
not  be  imputed  to  the  child  so  as  to 
prevent  a  recovery  by  the  latter  for 
injuries  negligently  inflicted  by  a 
third  person. 

In  Kelley  v.  Texas  &  P.  R.  Co.  (1912) 
—  Tex.  Civ.  App.  — ,  149  S.  W.  349,  it 
■appeared  that  the  infant  plaintiff  was 
injured  while  riding  with  his  mother 
an  a  car  of  the  defendant  company, 
which  was  unhealed.  It  also  appeared 
that  servants  of  the  defendant  offered 
to  take  the  plaintiff  and  his  mother  to 
a  seat  in  another  car,  but  that  the 
mother  refused  to  accept  the  offer.  In 
sustaining  a  refusal  of  the  trial  court 
to  give  an  instruction  that  if  the  plain- 
tiff, suing  for  injuries  caused  by  the 
cold,  was  injured  by  reason  of  the 
mother's  refusal  to  go  into  another  car 
there  could  be  no  recovery,  the  court 
said:  "It  is  perfectly  apparent  that 
the  effect  of  this  charge  is  to  deny 
plaintiff  the  right  to  recover,  even 
though  he  had  shown  that  appellant 
was  negligent,  if  his  injuries  would 
not  have  occurred  but  for  the  conduct 
of  his  mother.  It  is  in  effect  imputing 
the  negligence  of  the  mother  to  the 
plaintiff.  This  cannot  be  done. 
Northern  Texas  Traction  Co.  v.  Roye 
(1905)  38  Tex.  Civ.  App.  601,  86  S.  W. 
i621.     Indeed,  the  charge  prevents  a 


recovery  for  the  mother's  conduct  in 
failing  to  take  him  into  another  car, 
whether  such  conduct  was  negligent 
or  not.  Appellee  denies  any  attempt 
to  impute  the  negligence  of  the  mother 
to  the  plaintiff,  but  it  is  plain  that  the 
charge  has  that  effect." 

In  Herrington  v.  Macon  (1906)  125 
Ga.  68,  54  S.  E.  71,  it  was  held  that 
in  an  action  by  a  child,  suing  by  his 
next  friend,  for  a  personal  injury  al- 
leged to  have  arisen  from  the  negli- 
gence of  a  municipal  corporation  in 
leaving  one  of  its  sidewalks  in  a  dan- 
gerous condition,  any  negligence  on 
the  part  of  his  mother  in  failing  to 
keep  him  from  danger  could  not  be  im- 
puted to  the  plaintiff  himself. 

In  Boehm  v.  Detroit  (1905)  141 
Mich.  277,  104  N.  W.  626,  it  appeared 
from  the  evidence  that  at  the  time  of 
the  accident  the  plaintiff  was  a  little 
over  four  years  old,  and  was  walking 
along  the  sidewalk  between  his  father 
and  mother,  his  father  holding  him  by 
the  left  hand.  The  child  stepped  into 
a  hole  in  the  sidewalk  and  fell  with 
considerable  force  against  his  father. 
The  trial  judge  charged  the  jury  as 
follows:  "Gentlemen  of  the  jary, 
there  is  another  feature  which  is 
common  to  cases  of  this  description, 
which  is  eliminated  from  this  case. 
That  is  the  case  of  contributory  negli- 
gence. I  charge  you,  gentlemen  of  the 
jury,  that  no  negligence  on  the  part 
of  the  parents  of  the  boy  in  taking 
him  over  the  walk  in  question  can  be 
imputed  to  the  boy,  and  thai,  there- 
fore, no  negligence  of  the  father  would 
bar  his  right  of  action,  as  it  would 
bar  another  if  he  was  guilty  of  such 
conduct  as  contributed  to  the  injury. 
I  also  charge  you  that  a  boy  of  that 
age,  four  years  and  three  months,  who 
is  being  led  by  his  father,  cannot  be 
guilty  of  contributory  negligence.'' 
The  court  held  that  this  charge  cor- 
rectly stated  the  law. 

The  rule  that  the  contributory  neg- 
ligence of  a  parent  is  not  to  be  im- 
puted to  an  injured  child  has  been 
applied  where  the  parent  was  negli- 
gent with  respect  to  medical  treat- 
ment after  the  injury.  Clark  v.  Chi- 
cago (1912)  174  IlL  App.  145;  Western 
U.  Teleg.  Co.  v.  Hoffman  (1891)  80 
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Tex.  420,  26  Am.  St.  Rep.  759,  15  S. 
W.  1048;  Texas  &  P.  R.  Co.  v.  Beck- 
worth  (1895)  —  Tex.  Civ.  App.  — ,  32 
S.  W.  809.  In  Clark  v.  Chicago  (IIL) 
supra,  testimony  was  given  tending  to 
show  that  the  injury  to  the  plaintiff 
was  aggravated  by  the  refusal  of  his 
mother  to  permit  an  operation.  The 
following  instruction  was  held  to  be 
proper:  "A  child  of  ten  years  of  age, 
who  has  sustained  an  injury,  is  only 
required  by  law  to  exercise  ordinary 
care  for  one  of  his  years,  capacity,  in- 
telligence, and  experience,  to  procure 
medical  or  surgical  treatment,  and  in 
following  the  advice  and  instructions 
of  his  doctors  or  surgeons;  and  the 
negligence,  if  any,  of  the  parents  of 
such  child,  or  either  of  them,  in  this 
regard  cannot  be  imputed  to  the 
child."  And  it  was  held  in  Texas  &  P. 
R.  Co.  V.  Beckworth  (Tex.)  supra,  that 
the  neglect  of  the  parents  of  a  child 
of  tender  years,  to  procure  medical 
treatment  for  it  after  it  was  injured 
through  the  negligence  of  the  defend- 
ant could  not  be  imputed  to  the  child 
in  an  action  for  its  benefit. 

Though  the  father  of  the  injured 
child  was  the  manager  of  the  defend- 
ant company,  and  the  only  negligence 
of  the  defendant  was  through  his 
agency,  it  has  been  held  that  the  de- 
fendant was  liable  for  an  injury  to  the 
child  due  to  an  attractive  nuisance. 
Clover  Creamery  Co.  v.  Diehl  (1913) 
183  Ala,  429,  63  So.  196,  7  N.  C.  C.  A. 
124.  In  that  case  the  defendant  in- 
terposed the  following  plea,  to  which 
a  demurrer  was  sustained :  "That  at 
and  for  a  long  period,  to  wit,  six 
months,  prior  to  the  time  of  the  hap- 
pening of  the  injury  to  plaintiff,  her 
father  had  the  power,  and  it  was  with- 
in the  scope  and  line  of  his  employ- 
ment and  duty  as  manager  of  defend- 
ant, to  so  conduct  and  operate  its  plant 
as  a  reasonably  prudent  man  could  do, 
and  that  the  negligence,  if  any,  com- 
plained of,  was  that  of  plaintiff's  own 
father,  said  J.  M.  Diehl."  The  court 
said:  "This  was  a  suit  by  an  infant 
three  years  of  age,  and  the  contribu- 
tory negligence  of  her  parent  was  not 
available  as  a  defense.  This  rule  has 
been  so  often  followed  in  this  state 
that  citation  of  authority  is  unnec- 


essary. The  trial  court  properly  sus- 
tained the  plaintiffs  demurrer  to  de- 
fendant's plea."  See  to  the  same  ef- 
fect, St.  Louis  &  S.  F.  R.  Co.  v.  Under- 
wood (1912)  114  C.  G.  A.  823,  194  Fed. 
363,  3  N.  C.  C.  A.  467.  For  a  different 
decision,  however,  on  a  similar  state 
of  facts,  see  Blossom  Oil  &  Cotton  Co. 
V.  Poteet  (1911)  104  Tex.  230,  35 
L.R.A.(N:S.)  449, 136  S.  W.  432,  where- 
in it  was  held  that  the  negligent  acts 
of  the  father  of  the  plaintiff  could  not 
be  said  to  have  been  committed  by  him 
as  an  employee  of  the  defendant 
rather  than  as  father  of  the  plaintiff, 
since  his  highest  duty  toward  the 
child  was  as  a  father. 

In  the  Federal  courts  it  has  been 
held  that  the  question  whether  the 
negligence  of  the  parent  will  be  im- 
puted to  the  child  is  one  of  general 
law,  and  not  a  question  of  local  law,  to 
be  settled  by  the  decisions  of  the  high- 
est courts  of  the  state  in  which  the 
cause  of  action  arises.  Berry  v.  Lake 
Erie  &  W.  R.  Co.  (1895)  70  Fed.  679. 
The  later  decisions  in  the  Federal 
courts  on  the  question  are  not  in  ac- 
cord with  the  earlier  ones.  In  one  of 
the  more  recent  cases  in  the  circuit 
court  of  appeals  it  was  held  that  a 
parent's  negligence  would  not  be  im- 
puted to  the  child.  St.  Louis  &  S.  F.  R. 
Co.  V.  Underwood  (Fed.)  supra  (fifth 
circuit),  wherein  the  court  said:  "It 
is  insisted  by  counsel  that  if  the 
father,  who  had  charge  of  the  lumber 
as  section  foreman  of  the  defendant, 
was  negligent,  either  in  failing  to  keep 
the  pile  of  lumber  in  a  safe  condition, 
or  in  permitting  the  child  to  play  on 
it,  that  his  negligence  was  imputable 
to  the  child.  It  should  be  borne  in 
mind  that  this  suit  is  brought  not  for 
the  benefit  of  the  parents,  but  in  be- 
half of  the  child,  for  injuries  by  her 
sustained.  In  such  case  the  better 
rule,  which  is  supported  by  the  de- 
cided weight  of  authority,  is  that  the 
negligence  of  the  parents  should  not 
be  imputed  to  the  child."  And  in  Chi- 
cago G.  W.  R.  Co.  V.  Kowalskl  (1899) 
34  C.  C.  A.  1,  92  Fed.  310  (circuit  court 
of  appeals,  eighth  circuit),  the  court,  , 
after  a  review  of  the  authorities,  said : 
"We  think  that  there  is  at  the  present 
time  a  decided  preponderance  of  au- 
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thorily  in  favor  of  the  doctrine  that, 
in  a  suit  brought  by  an  infant  in  its 
own  right  for  personal  injuries,  its 
parent's  faults  or  negligence  cannot 
be  imputed  to  the  child.  In  view  of 
the  general  trend  of  the  authorities 
it  is  highly  probable  that  this  view 
will  ultimately  prevail  in  the  courts  of 
last  resort  of  all  the  states  composing 
this  circuit  which  have  not  already 
adopted  it;  and  for  that  reason,  among 
others,  we  think  that  it  should  be  sanc- 
tioned by  this  court."  See  also  Berry 
v.  Lake  Erie  &  W.  R.  Co.  (Fed.)  supra 
(circuit  court,  Indiana) .  In  other  cases 
in  the  Federal  courts  it  has  been  held 
that  the  negligence  of  the  parent  will 
be  imputed  to  the  child.  Delaware,  L. 
&  W.  R.  Co.  V.  Devore  (1902)  52  C.  C. 
A.  77,  114  Fed.  155  (circuit  court  of 
appeals,  second  circuit).  In  that  case 
the  court  said :  "The  rule  of  law  that 
the  negligence  of  the  parent  of  a  minor 
who  is  suing  a  third  person  to  re- 
cover damages  for  an  injury  caused  by 
negligence  at  the  time  of  and  which 
contributed  to  the  injury,  and  while 
the  minor  was  under  the  protection 
and  control  of  the  parent,  is  imput- 
able to  the  minor,  is  now  well  settled." 
See  also  Grethen  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1884)  22  Fed.  609;  The  Bur- 
gundia  (1886)  29  Fed.  464. 

In  Mattson  v.  Minnesota  &  N.  W.  R. 
Co.  (1905)  95  Minn.  477, 70  L.R.A.  503, 
111  Am.  St.  Rep.  483,  104  N.  W.  443, 
6  Ann.  Cas.  498, 18  Am.  Neg.  Rep.  611, 
it  was  held  that  in  an  action  brought 
by  a  child,  non  sui  juris,  for  injuries 
to  his  person  caused  by  the  negligence 
of  defendant,  the  contributory  negli- 
gence of  his  parent  or  guardian  would 
not  be  imputed  to  him.  The  court 
said:  "It  may  be  conceded  that  plain- 
tiff was  guilty  of  contributory  negli- 
gence as  contended  by  defendant;  but 
as  his  negligence  can  defeat  a  re- 
covery only  by  imputing  it  to  the  in- 
jured son,  as  held  in  Fitzgerald  v.  St. 
Paul,  M.  &  M.  R.  Co.  (1882)  29  Minn. 
386,  43  Am.  Rep.  212, 13  N.  W.  168,  we 
take  this  occasion,  the  question  being 
squarely  presented  by  the  facts,  to  re- 
consider the  rule  announced  in  that 
case.  It  was  there  held  that  negli- 
gence of  a  parent  having  the  care  of 
an  infant  non  sui  juris,  which  con- 


tributes with  the  negligence  of  a  third 
person  to  produce  injury  to  the  child, 
bars  recovery  by  the  latter.  The  de- 
cision was  by  a  majority  of  the  court, 
and  was  based  upon  what  was  re- 
garded sound  principle.  ...  We 
have  given  the  matter  very  serious 
consideration,  with  the  result  that,  in 
our  opinion,  the  doctrine  of  the  Fitz- 
gerald Case  is  unsound,  at  variance 
with  elementary  principles  of  the 
law  respecting  the  rights  of  infants, 
and  should  be  overruled.  The  right 
of  an  infant  to  damages  for  injuries 
to  his  person  caused  by  the  wrongful 
act  of  others  is  a  property  right,  and 
entitled  to  the  same  protection  in  the 
courts  as  is  accorded  other  property 
held  or  owned  by  him.  He  is  entitled 
to  the  protection  of  the  law  equally 
with  persons  who  have  attained  their 
majority,  and  to  refuse  him  relief  on 
the  ground  of  his  parents'  indifference 
or  negligence  would  be  to  deny  it  to 
him.  To  impute  to  him  negligence  of 
others  is  harsh  in  the  extreme, 
whether  the  negligence  so  imputed  be 
that  of  his  parents,  their  servants,  or 
his  guardian."  The  later  case  adopt- 
ing the  majority  view  was  cited  with 
approval  and  followed  in  Fox  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  (1913)  121 
Minn.  511,  141  N.  W.  845,  and  Bren- 
nan  v.  Minnesota,  D.  &  W.  R.  Co. 
(1915)  130  Minn.  314,  L.R.A.1916P,  11, 
153  N.  W.  611. 

Fox  V.  Chicago,  St  P.  M.  &  0.  R.  Co. 
(Minn.)  supra,  was  an  action  brought 
by  a  father  on  behalf  of  a  child  for 
an  injury  to  it  occasioned  by  its  fall- 
ing from  a  platform  or  step  of  a  train 
operated  by  the  defendant  company. 
The  court  said:  "Defendant  claims 
that  plaintiff  was  negligent;  that  this 
negligence  was  the  cause  of  the  in- 
jury to  the  child,  and  bars  recovery. 
It  is  conceded  that  the  negligence  of 
plaintiff  is  not  imputed  to  the  child. 
This  was  distinctly  held  in  Mattson  v. 
Minnesota  &  N.  W.  R.  Co.  (Minn.) 
supra.  But  it  is  contended  that  since 
the  child  was  in  the  'physical  custody' 
of  the  parent,  was  under  his  sole  con- 
trol, and  was  included  in  his  contract 
of  carriage,  there  is  such  identity  of 
status  between  father  and  child  that 
it  must  be  held,  without  violating  the 
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principle  of  the  Mattson  Case,  that  the 
<hild  can  have  no  recovery.  We  can- 
not concur  in  this  contention.  The 
argument,  of  course,  assumes  that  the 
father  was  negligent.  We  deem  the 
whole  question  of  the  negligence  of 
the  father  quite  immaterial.  Of 
course,  if  the  father  was  negligent, 
and  his  negligence  was  the  sole  cause 
of  the  injury,  there  would  be  no  room 
for  liability  on  the  part  of  defendant. 
No  such  situation  is  presented  here. 
The  jury  found  that  defendant  was 
negligent,  and  that  its  negligence  was 
a  proximate  cause  of  the  injury.  If 
the  father  was  negligent,  his  negli- 
gence was  contributory  or  concurrent. 
Bat  that  such  contributory  or  concur- 
rent negligence  does  not  bar  a  child's 
recovery  is  precisely  the  decision  in 
the  Mattson  Case." 

In  Zaszana  v.  I^eve  Dbug  Co.  (re- 
ported herewith)  ante,  401,  the  court 
said:  The  rule  first  enunciated  in 
Robinson  ▼.  Cone  (1860)  22  Vt.  213,  54 
Am.  Dec.  67,  to  the  effect  that  the  neg- 
ligent exercise  of  a  parent's  care  and 
control  of  a  child  is  not  to  be  imputed 
to  the  child  as  a  defense  to  an  action 
by  the  child  itself  for  personal  inju- 
ries, is  abundantly  approved  by  the 
rulings  and  reasoning  to  be  found 
in  twenty  and  more  jurisdictions 
throughout  the  United  States.  .  .  . 
Following  in  the  wake  of  the  pre- 
ponderating weight  of  authority,  we 
may  well  and  wisely,  although  some- 
what tardily,  declare  that  the  rule  of 
imputed  negligence  as  applied  to  ac- 
tions by  children  in  their  own  right  no 
longer  prevails,  if  it  ever  did  prevail, 
in  this  jurisdiction." 

lit.  Xinorttv  view. 

In  several  jurisdictions  the  view  is 
taken  that  the  negligence  of  the  par- 
ent or  custodian  contributing  to  the 
injury  of  a  child  should  be  imputed 
to  it  so  as  to  bar  a  recovery  by  or  in 
behalf  of  the  child,  if  the  child  itself 
is  not  capable  of  exercising  the  ordi- 
nary care  of  an  adult  and  its  conduct 
does  not  conform  to  the  standard  of 
■care  which  an  adult  would  be  bound  to 
exercise. 

Delaware. — ^Kyne  v.  Wilmington  & 


N.  R.  Co.  (1888)  8  Houst.  185,  14  Atl. 
922. 

.  Maine. — ^Brown  v.  European  &  N.  A. 
R.  Co.  (1870)  58  Me.  384;  Leslie  v. 
Lewiston  (1873)  62  Me.  468;  O'Brien 
V.  McGlinchy  (1878)  68  Me.  552.  See 
also  Grant  V.  Bangor  R.&E.  Co.  (1912) 
109  Me.  133,  83  Atl.  121;  Morgan  v. 
Aroostook  Valley  R.  .Co.  (1916)  115 
Me.  171,  98  Atl.  628. 

Maryland. — McMahon  v.  Northern 
C.  R.  Co.  (1873)  39  Md.  438;  Baltimore 
City  Pass  R.  Co.  v.  McDonnell  (1875) 
43  Md.  534.  See  also  United  R.  &  E. 
Co.  V.  Carneal  (1909)  110  Md.  211,  72 
Atl.  771. 

Massachusetts.^ — Holly  v.  Boston 
Gaslight  Co.  (1857)  8  Gray,  123,  69 
Am.  Dec.  233;  Wright  v.  Maiden  &  M. 
R.  Co.  (1862)  4  Allen,  283;  Munn  v. 
Reed  (1862)  4  Allen,  431;  Callahan  v. 
Bean  (1864)  9  Allen,  401;  Lovett  v. 
Salem  &  S.  D.  R.  Co.  (1865)  9  Allen, 
657,  3  Am.  Neg.  Cas.  754;  Mulligan  v. 
Curtis  (1868)  100  Mass.  512,  97  Am. 
Dec.  121;  Lynch  v.  Smith  (1870)  104 
Mass.  52,  6  Am.  Rep.  188;  Gibbons  v. 
Williams  (1883)  135  Mass.  335;  O'Con- 
nor V.  Boston  &  L.  R.  Corp.  (1883)  135 
Mass.  352;  McGeary  v.  Eastern  R.  (^. 
(1883)  135  Mass.  363;  Messenger  v. 
Dennie  (1884)  137  Mass.  197,  50  Am. 
Rep.  295;  Collins  v.  South  Boston  R. 
Co.  (1886)  142  Mass.  301,  56  Am.  Rep. 
675,  7  N.  E.  856;  Casey  v.  Smith 
(1890)  152  Mass.  294,  9  L.R.A.  259,  23 
Am.  St.  Rep.  842,  25  N.  E.  734;  McNeU 
V.  Boston  Ice  C;o.  (1899)  173  Mass.  570, 
64  N.  E.  257;  Cotter  v.  Lynn  &  B.  R. 
Co.  (1901)  180  Mass.  145,  91  AntL  St 
Rep.  267,  61  N.  E.  818;  Sullivan  v. 
Chadwick  (1920)  236  Mass.  180, 127  N. 
£.  632.  See  also  Slattery  v.  Lawrence 
Ice  Co.  (1906)  190  Mass.  79,  76  N.  E. 
459,  19  Am.  Neg.  Rep.  298;  Sughrue  v. 
Bay  State  Street  R.  Co.  (1918)  230  Mass. 
363,  119  N.  E.  660;  Miller  v.  Flash 
Chemical  Co.  (1918)  230  Mass.  419, 119 
N.  E.  702.  And  see  Gallaoheb  v. 
Johnson  (reported  herewith)  ante, 
411.  Compare  Wiswell  v.  Doyle 
(1893)  160  Mass.  42,  89  Am.  St.  Rep. 
451,  36  N.  E.  107. 

New  York.  —  Hartfleld  v.  Roper 
(1839)  21  Wend.  615,  84  Am.  Dec. 
273, 12  Am.  Neg.  Cas.  298;  Mangam  v. 
Brooklyn  City  R.  Co.  (1868)  38  N.  Y. 
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456,  98  Am.  Dec.  66;  Ihl  v.  Forty- 
second  Street  &  G.  Street  Ferry  R. 
Co.  (1872)  47  N.  Y.  317,  7  Am.  Rep. 
450;  Morrison  y.  Erie  R.  Co.  (1874)  56 
N.  Y.  302.  5  Am.  Neg.  Cas.  193;  Thur- 
ber  V.  Harlem  Bridge,  M.  &  F.  R.  Co. 
(1875)  60  N.  Y.  326;  McGarry  v. 
Loomis  (1875)  63  N.  Y.  104,  20  Am. 
Rep.  510;  Cumraing  v.  Brooklyn  City 
R.  Co.  (1887)  104  N.  Y.  669,  10  N.  E. 
853;  Serano  v.  New  York  C.  &  H.  R. 
R.  Co.  (1907)  188  N.  Y.  156,  117  Am. 
St  Rep.  833, 80  N.  E.  1025 ;  Hennessey 
V.  Brooklyn  City  R.  Co.  (1896)  6  App. 
Div.  206,  39  N.  Y.  Supp.  805;  Metcatfe 
V.  Rochester  R.  Co.  (1896)  12  App. 
Div.  147,  42  N.  Y.  Supp.  661 ;  Lif  schitz 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  (1902) 
67  App.  Div.  602,  78  N.  Y.  Supp.  888; 
Canavan  v.  Stuyvesant  (1895)  12  Misc. 
74,  33  N.  Y.  Supp.  53,  modified  and 
affirmed  in  (1897)  154  N.  Y.  84,  47  N. 
E.  967,  3  Am,  Neg.  Rep.  709;  Juskowitz 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  (1898) 
25  Misc.  64,  53  N.  Y.  Supp.  992 ;  Lowery 
V.  New  York  Ice  Co.  (1899)  26  Misc. 
163,  56  N.  Y.  Supp.  707,  aflf'd  in 
(1899)  44  App.  Div.  637,  60  N.  Y.  Supp. 
1142;  Mangam  v.  Brooklyn  City  R.  Co. 
(1862)  36  Barb.  238,  affirmed  in  (1868) 
38  N.  Y.  455,  98  Am.  Dec.  66;  Flynn  v. 
Hatton  (1873)  4  Daly,  552,  43  How. 
Pr.  333;  McLain  v.  Van  Zandt  (1875) 
7  Jones  &  S.  361 ;  Wallace  v.  John  A. 
Casey  Co.  (1909)  132  App.  Div.  35, 116 
N.  Y.  Supp.  394;  Manion  v.  Richmond 
lee  Co.  (1909)  183  App.  Div.  254,  117 
N.  Y.  Supp.  253;  Finkelstein  v.  Ameri- 
can Ice  Co.  (1904)  88  N.  Y.  Supp.  942; 
Schindler  v.  New  York,  L.  E.  &  W.  R. 
Co.  (1886)  1  N.  Y.  S.  R.  289;  Dudley 
V,  Westcott  (1892)  44  N.  Y.  S.  R.  882, 
18  N.  Y,  Supp.  130;  Pastore  v.  Living- 
ston (1911)  72  Misc.  556,  131  N.  Y. 
Supp.  971;  Doran  v.  Troy  (1885)  22 
N.  Y.  Week.  Dig.  230.  See  also  Ck)s- 
grove  V.  Ogden  (1872)  49  N.  Y.  255, 
10  Am.  Rep.  361;  McGarry  v.  Loomis 
(1875)  63  N.  Y.  104,  20  Am.  Rep.  510; 
Fallon  V.  Central  Park,  N.  &  E.  River 
R.  Co.  (1876)  64  N.  Y.  13;  Weil  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  (1890)  119 
N.  Y.  147,  28  N.  E.  487;  Smith  v.  City 
Realty  Co.  (1903)  79  App.  Div.  441, 
79  N.  Y.  Supp.  1116;  Lannen  v.  Al- 
bany Gaslight  Co.  (1866)  46  Barb. 
264. 
England. — See  Waite  v.  Northeast- 


ern R.  Co.  (1858)  El.  Bl.  &  El.  719, 120 
Eng.  Reprint,  679,  28  L.  J.  Q.  B.  N.  S. 
258,  5  Jur.  N.  S.  936,  72  Week.  Rep. 
311. 

In  Sullivan  v.  Chadwick  (1920)  236 
Mass.  180,  127  N.  E.  632,  it  was  held 
that,  where  there  was  nothing  in  the 
condition  of  the  family  justifying  their 
conduct  in  permitting  a  boy  under 
four  years  of  age  to  be  away  from  • 
home  unattended  and  his  whereabouts 
unknown  for  two  or  three  hours,  the 
negligence  of  the  parents  barred  a 
recovery  on  behalf  of  the  child,  for  an 
injury  due  to  its  being  struck  by  an 
automobile  while  it  was  thus  away 
from  home  unattended. 

In  Casey  v.  Smith  (1890)  152  Mass. 
294,  9  L.R.A.  259,  23  Am.  St.  Rep.  842, 
25  N.  E.  734,  it  appeared  that  a 
mother  permitted  her  child  three  years 
of  age  to  go  on  the  street  accompanied 
by  a  brother  and  sister,  the  oldest  of 
whom  had  not  reached  his  eighth 
birthday.  It  also  appeared  that  they 
went  out  from  home  to  meet  their 
father,  though  he  was  not  expected  for 
almost  an  hour.  The  court  held  that 
the  conduct  of  the  mother  prevented  a 
recovery  by  the  three-year-old  child 
for  an  injury  sustained  when  it  was 
run  over  by  a  vehicle. 

In  Hennessey  v.  Brookl]m  City  R.  Co. 
(1896)  6  App.  Div.  206, 39  N.  Y.  Supp. 
805,  it  appeared  that  the  plaintiff,  an 
infant  twenty-one  months  old,  was 
riding  with  her  father  and  mother  in 
a  phaeton,  the  father  driving,  and  the 
mother  holding  the  plaintiff  in  her  lap. 
The  father  negligently  drove  On  to  the 
crossing  of  the  defendant's  railroad, 
and  the  infant  was  injured.  It  was 
held  that  the  negligence  of  the  father 
was  not  imputable  to  the  infant,  and 
that,  the  mother  being  free  from  con- 
tributory negligence,  the  plaintiff  was 
entitled  to  recover.  Mr.  Justice  Cul- 
len  in  writing  the  opinion  of  the  court 
said :  "In  this  case  the  child,  while  in 
law  subject  to  the  paramount  guard- 
ianship of  the  father,  was  in  the  im- 
mediate custody  of  the  mother.  Its 
extreme  youth  rendered  it  necessan' 
that,  except  while  in  the  house,  some- 
one must  have  not  merely  legal  con- 
trol, but  almost  actual  personal  pos- 
session of  the  child.    Here  that  per- 
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son  was  the  mother,  who  held  the 
child  in  her  arms.  It  should,  for  the 
purposes  of  this  action,  be  deemed  as 
in  her  immediate  custody,  not  as  in 
the  custody  of  both  parents,  or  of  the 
father  alone.  The  attention  or  care 
that  at  the  time  was  to  be  bestowed 
upon  it,  from  its  helpless  condition  be- 
cause it  was  an  infant  and  not  an 
adult,  was  to  proceed  from  the  mother. 
The  care  that  the  father  was  to  exer- 
cise, he  was  to  exercise  whether  the 
plaintiff  was  non  sui  juris  or  an  adult, 
whether  it  was  his  child  or  a  stran- 
ger's. The  mother's  negligence  was, 
therefore,  properly  to  be  attributed  to 
the  child,  but  not  that  of  the  father." 
See  also  Lewin  v.  Lehigh  Valley  R. 
Co.  (1900)  52  App.  Div.  69,  65  N.  Y. 
Supp.  49.  But  see  Delaware,  L.  &  W. 
R  Co.  V.  Devore  (1902)  52  C.  C.  A.  77, 
114  Fed.  156,  disapproving  Hennessey 
V.  Brooklyn  City  R.  Co.  (N.  Y.)  supra. 

In  Morgan  v.  Aroostook  Valley  R. 
Co.  (1916)  115  Me.  171,  98  Atl.  628, 
it  was  said  by  way  of  dictum:  "It 
seems  to  be  conceded  that  this  child, 
less  than  two  years  old,  was  not  of 
sufficient  age  to  exercise  any  care 
under  any  circumstances.  And  we 
think  it  should  be  so  declared  as  a 
matter  of  law.  This  being  so.  the  ac- 
tion cannot  be  defeated  by  the  plain- 
tiff's own  conduct  But  in  such  a  case 
a  duty  devolves  upon  the  parents  or 
legal  custodians  of  a  child  to  exercise 
reasonable  care  in  protecting  it  and 
keeping  it  off  the  streets  and  other 
places  of  danger.  And  in  case  of  fail- 
ure to  exercise  such  care,  the  negli- 
gence of  the  parents  or  custodians  is 
imputable  to  the  child  who  suffers  in- 
jury thereby.  But  parents  are  holden 
only  to  the  exercise  of  reasonable 
care.  And  what  is  reasonable  care  de- 
pends upon  the  facts  and  circum- 
stances, and  sometimes  in  part,  even, 
upon  the  financial  condition  of  the 
family."  See  to  the  same  effect,  .Grant 
V.  Bangor  R.  &  E.  Co.  (1912)  109  Me. 
133,  83  Atl.  121,  wherein  the  jury 
found  that  the  parent  of  the  child 
was  not  negligent. 

However,  in  McGarry  v.  Loomis 
(1875)  63  N.  Y.  104,  20  Am.  Rep.  510, 
it  was  held  that  the  doctrine  of  im- 
puted negligence  has  no  application 


where  it  appears  that  a  child,  though 
not  sui  juris,  has  exercised  the  degree 
of  care  ordinarily  exercised  by  an 
adult.  See  to  the  same  effect,  Sullivan 
v.  Chadwick  (1920)  236  Mass.  130,  127 
N.  E.  632;  Serano  v.  New  York  C.  & 
H.  R.  R.  Co.  (1907)  188  N.  Y.  156,  117 
Am.  St.  Rep.  833,  80  N.  E.  1025. 

In  the  reported  case  (Gallagher  v. 
Johnson,  ante,  411)  it  is  held  that  in 
an  action  on  behalf  of  a  child  four 
years  old  for  an  injury  sustained  in 
an  automobile  collision,  there  should 
be  imputed  to  the  child  the  negligence 
of  the  father  in  recklessly  driving  the 
automobile  in  which  the  child  was  rid- 
ing. But  it  is  also  held  that  imputed 
contributory  negligence  is  within  the 
operation  of  a  statute  which  gives  to 
an  injured  person  the  advantage  of  a 
presumption  that  he  was  in  the  exer- 
cise of  due  care  at  the  time  of  the  in- 
jury, and  which  makes  contributory 
negligence  an  affirmative  defense  to  be 
proven  by  the  defendant. 

In  England,  it  has  been  held  that 
where  a  child  of  tender  years  was  in- 
jured while  a  passenger  on  the  defend- 
ant's railway  and  while  in  the  care  of 
its  grandmother,  through  the  joint 
negligence  of  the  defendant  and  the 
grandmother,  the  child  could  not  re- 
cover. Waite  v.  Northeastern  R.  Co. 
(1858)  El.  Bl.  &  El.  719,  120  Eng.  Re- 
print, 679,  wherein  Lord  Campbell,  Ch. 
J.,  said:  'In  this  case  we  think  that 
the  rule  ought  to  be  made  absolute  for 
entering  a  verdict  for  the  defendants, 
or  for  a  nonsuit.  The  jury  must  be 
taken  to  have  found  that  Mrs.  Park, 
the  grandmother  of  the  infant  plain- 
tiff, in  whose  care  he  was  when  the 
accident  happened,  was  guilty  of  neg- 
ligence without  which  the  accident 
would  not  have  happened;  and  that 
notwithstanding  the  negligence  of 
the  defendants,  if  she  had  acted  upon 
this  occasion  with  ordinary  caution 
and  prudence,  neither  she  herseif  nor 
the  infant  would  have  suffered. 
Under  such  circumstances,  had  she 
survived,  she  could  not  have  main- 
tained any  action  against  the  com- 
pany; and  we  think  that  the  Infant  ii 
so  identified  with  her  that  the  action 
in  his  name  cannot  be  maintained. 
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The  relation  of  master  and  servant 
certainly  did  not  subsist  between  the 
grandchild  and  the  trrandmother;  and 
she  cannot,  in  any  sense,  be  considered 
his  agent;  but  we  think  that  the  de- 
fendants, in  furnishing  the  ticket  to 
the  one  and  the  half  ticket  for  the 


other,  did  not  incur  a  greater  liability 
towards  the  grandchild  than  towarc^ 
the  grandmother,  and  that  she,  the 
contracting  party,  must  be  implied  to 
have  promised  that  ordinary  car» 
should  be  taken  of  the  grandchild." 

W.  S.  R. 


FARMERS'  BANK  &  TRUST  COMPANY,  Appt, 

V. 

B.  BOSHEARS. 

Arhanaas  Supreme  Court  — May  28,  1021. 
(—  Ark.  — ,  231  S.  W.  10.) 

Bank  —  deposit  after  banking  hours  —  liability. 

1.  A  bank  is  not  relieved  from  liability  for  a  deposit  made  after  banking 
hours  if  it  was  its  custom  to  receive  deposits  at  that  time  for  accommo- 
dation of  customers. 

[See  note  on  this  question  beginning  on  page  429.] 


—  delay  in  claiming  shortage  of  ac- 
count. 

2.  A  depositor  is  not  charged  with 
laches  in  delaying  objection  to  a  state- 
ment of  account  showing  an  omitted 


deposit,  when  the  delay  is  caused 
by  his  attempt  to  see  the  officer  to 
whom  he  delivered  the  money  before 
he  notified  the  bank. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Mis- 
sissippi County  (Dudley,  J.)  in  favor  of  plaintiff  in  an  actidn  brought 
to  recover  the  amount  of  a  deposit  alleged  to  have  been  made  by  him  in 
the  defendant  bank,  which  it  refused  to  place  to  his  credit.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Davis,  Costen,  &  Harrison     Bank,  147  III.  App.  193;   Critten  t. 


for  appellant. 

Messrs.  A.  6.  Little  and  Arthur  L. 
Adams,  for  appellee: 

Ten  days  cannot  arbitrarily  be  fixed 
as  sufficient  time  under  all  circum- 
stances for  a  bank  depositor  to  exam- 
ine his  pass  book  after  it  has  been 
balanced  and  returned  to  him  with 
canceled  vouchers. 

Kenneth  Invest.  Co.  v.  National 
Bank,  103  Mo.  App.  618,  77  S.  W. 
1002. 

Failure  to  examine  the  pass  book 
within  a  reasonable  time  after  it  is 
balanced  will  not  estop  a  depositor 
from  subsequently  showing  the  incor- 
rectness of  the  statement,  though  by 
his  delay  he  may  be  compelled  to  as- 
sume the  burden  of  overcoming  the 
presumption  arising  out  of  its  correct- 
ness. 

Rettig    T.    Southern    Illinois    Nat. 


Chemical  Nat.  Bank,  60  App.  Div.  241, 
70  N.  Y.  Supp.  246;  Musgrove  v.  Macon 
County  Bank,  187  Mo.  App.  483,  174 
S.  W.  171 ;  Michie,  Banks  &  Bkg.  §  133. 

A  reasonable  time  is  to  be  deter- 
mined by  the  situation  of  the  parties 
and  nature  of  their  business. 

Lockwood  V.  Thome,  12  Barb.  487; 
Bainbridge  v.  Wilcocks,  Baldw.  636, 
Fed.  Cas.  No.  755. 

It  depends  upon  the  peculiar  facts 
and  circumstances  attending  the 
transaction  whether  the  depositor  is 
estopped  to  claim  the  funds  in  con- 
troversy. 

Michie,  Banks  &  Bkg.  §  138;  Leather 
Mfrs.'  Nat.  Bank  v.  Morgan,  117  U.  S. 
96,  29  L.  ed.  811,  6  Sup.  Ct  Rep.  657; 
Robinson  V.  Security  Bank  &  T.  Co. 
141  Ark.  414,  216  S.  W.  717. 

The  finding  of  the  jury  having  es- 
tablished the  custom  or  usage  of  de- 
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fendant  to  receive  deposits  after  the 
usual  hours  of  business,  it  follows 
that  its  case  must  fall. 

Pope  V.  Bank  of  Albion,  57  N.  Y. 
131;  Neiffer  t.  Bank  of  Knoxville,  1 
Head,  162;  17  C.  J.  479,  §  42;  Mar- 
shall V.  Wells,  7  Wis.  1,  73  Am.  Dec. 
381;  Shaw  v.  Jacobs,  21  L.R.A.  440, 
note. 

MeCuUoch,  Ch.  J.,  deliva>ed  the 
opinion  of  the  court: 

Appellant  is  a  bankinsr  corpora- 
tion engaged  in  business  in  the  city 
<d  Blytheville,  in  this  state,  and  dur- 
ing the  autumn  of  the  year  1919,  ap- 
pdUee,  a  farmer  living  8  or  10  miles 
oat  in  the  country  from  Blytheville, 
was  one  of  its  depositors.  He 
claimed  that  he  made  a  deposit  of 
1250  on  October  17,  1919,  which 
does  not  appear  to  his  credit;  and 
on  the  refusal  of  the  bank  to  place 
it  to  his  credit  he  instituted  this  ac- 
tion to  recover  that  sum. 

The  issues  in  the  case  are  whether 
the  amount  was  deposited  by  ap- 
pellee, as  claimed  by  him;  whether 
the  deposit  was  received  by  an  em^ 
ployee  of  the  bank,  if  at  all,  at  such 
time  aa  they  were  authorized  to  re- 
ceive deposits ;  and  whether  appellee 
is  precluded  from  recovery  of  the 
sum  by  his  failure  within  apt  time 
to  make  objection  to  the  account 
rendered  him  by  the  bank. 

Appellee  was  a  tenant  on  the  farm 
of  a  Mr.  Gay,  who  was  formerly  the 
president  of  appellant  bank,  and  at 
the  time  of  the  transaction  in  con- 
troversy was  one  of  its  directors. 
According  to  appellee's  testimony 
he  brought  cotton  to  Blytheville  on 
October  17,  1919,  and  after  selling 
it  he  and  Mr.  Gay  had  a  settlement 
of  their  accounts,  and  he  paid  Mr. 
Gay  a  small  balance  due  him,  and 
that,  having  the  sum  of  $250  left 
out  of  the  proceeds  of  the  cotton,  he 
deposited  it  in  appellant  bank.  He 
described  the  method  of  deposit,  as 
follows:  That  he  counted  out  the 
money  to  Mr.  Gay,  who  made  out  a 
deposit  slip  and  handed  it  to  Mr. 
Cheatham,  the  assistant  cashier, 
who  accepted  the  money  and  placed 
the  letters  "O.  K."  on  the  deposit 
slip,    with    his    initials    attached. 
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This  was  after  the  bsuifU^  Closing 
time  of  the  bank,  but  the.  assistant 
cashier  was  in  the  bank  at  the  time, 
and  received  this  deposit.  Appellee 
testified  further  that  he  was  accus- 
tomed to  making  deposits  in  this 
way  after  the  usual  bankinj^  .hours, 
for  the  reason  that  lie  came  a  long 
distance  with  his  cotton,  and  did  not 
usually  sell  it  until  after  the  bank 
closed.  There  was  other  teitjniony 
tending  to  show  that  it  was  the  .cus- 
tom of  the  bank  to  receive  deposits 
after  the  usual  banking  hours. 

The  testimony  adduced  by  Appel- 
lant tended  to  show  that  th^  money 
was  never  received  by  the  bank  or 
any  of  its  employees.  Cheatham 
testified  that  he  had  no  recdRection 
of  the  deposit,  and  it  is  shown  by 
his  testimony  and  that  of  other  em- 
ployees that  the  deposit  had  never 
been  entered  on  the  books  of  the 
bank,  and  that  the  amount  of  funds 
in  the  bank  did  not  indicate  that 
they  exceeded  the  amount  entered 
on  the  books.  Mr.  Cheatham  also 
testified  that  the  initials  on  the  de- 
posit slip  held  by  appellee  was  not  in 
his  handwriting. 

On  October  21st  appellaiit  sent  to 
appellee,  by  mail,  a  statement  of  his 
account,  which  did  not  show  this  de- 
posit. The  statement  eoAcluded 
with  the  following  notice:'  "This 
statement  is  furnished  3^o.a  instead 
of  balancing  your  pass  bo6k.,  It 
saves  you  the  trouble  of  bringing 
your  pass  book  to  the  hknk  and 
,  waiting  for  it  to  be  balanced.  These 
statements  will  be  found  very  con- 
venient to  check  up  and  file.  All 
items  are  credited  subject  to  final 
payment.  Use  your  tass  book  only 
as  a  receipt  book  when  making  de- 
posits." 

Another  such  statement  wns  fur- 
nished in  like  manner  on  December 
15,  1919.  There  is  a  conflict  in 
the  testimony  as  to  wheri  appel- 
lee made  objection  to  the  bank 
that  his  account  was  not  oowectly 
set  forth  in  the  statement  furnished 
to  him.  He  testified  that  he  made 
the  discovery  in  three  or  four  days 
after  he  received  the  statement,  by 
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checking'Up.the  account  with  his  de- 
posit slips  at  home;  that  hecause  of 
the  fact  that  Mr.  Gay  was  one  of  the 
directors  of  the  bank  he  had  made 
the  deposit  through  the  latter,  and 
waited  to  see  him  before  making  his 
protest  to  the  bank;  and  that  it  was 
several  weeks  before  he  could  find 
Mr.  Gay  in  town.  He  testified  that 
at  the  first  opportunity  he  pre- 
sented the  matter  to  Mr.  Gay,  and 
that  they  went  to  see  the  cashier  of 
the  bank,  and  presented  the  deposit 
slip,  showing  the  deposit  of  this 
amount  on  the  date  mentioned. 

The  issues  were  properly  sub- 
mitted to  the  jury,  and  the  court, 
among  other  instructions,  gave  the 
following:  "Even  though  you  may 
believe  from  the  evidence  that  the 
deposit  in  question  was  received  by 
the  ofiicers  of  the  bank,  if  you  fur- 
ther find  and  believe  from  the  evi- 
dence that  thereafter  the  plaintiff, 
Boshears,  received  a  statement  or 
statements  from  the  bank,  showing 
the  amount  of  the  deposits  made  by 
him  and  the  charges  against  his  ac- 
count, as  shown  by  the  vouchers, 
and  upon  receiving  such  statement 
or  statements  he  did  not  in  a  rea- 
sonable time  thereafter  notify  the 
bank  of  the  errors  here  complained 
of,  and  that  such  failure  upon  his 
port  to  so  notify  the  bank  occa- 
sioned injury  to  the  bank,  you  wUI 
find  for  the  defendant." 

The  contention  of  appellant's 
counsel  is  that  the  court  should  have 
given  a  peremptory  instruction  for 
the  reason  that  the  undisputed  evi-  * 
dence  shows  that  the  money  was  re- 
ceived by  the  bank's  employees,  if 
at  all,,  after  banking  hours,  when 
there  was  no  officer  to  receive  such 
deposit,  and  also  the  fact  that  the 
undisputed  evidence  shows  that  ap- 
pellant waited  an  unreasonable 
length  of  time  before  he  made  ob- 
jection to  the  statement  sent  to  him, 
omitting  this  deposit.  We  think 
the  contention  of  counsel  in  both  re- 
spects is  unfounded.  There  is  tes- 
timony tmding  to  show  that  it  was 


the  custom  of  the  employees  of  tiie 
bank  to  receive  de-  Bmnt-aeportt 
posits  in  the  bank  »"er  bankixr 
after  the  usual  •"-• — "-""tr. 
banking  hours  for  the  purpose  of  ac- 
commodating belated  customers. 
The  testimony  also  warranted  a  sub- 
mission of  the  issue  as  to  whether 
or  not  the  objection  made  by  ap- 
pellee to  the  statement  of  his  ac- 
count was  within  a  reasonable  time. 
The  rule  approved  by  this  court  in 
several  cases  was  atated  by  the  Su- 
preme Court  of  the  United  States  in 
Leather  Mfrs.'  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup. 
Ct.  Rep.  657,  as  follows:  "While  no 
rule  can  be  laid  down  that  will  cov- 
er every  transaction  between  a  bank 
and  its  depositor,  it  is  sufficient  to 
say  that  the  latter's  duty  is  dis- 
charged when  he  exercises  such  dili- 
gence as  is  required  by  the  circum- 
stances of  the  particular  case,  in- 
cluding the  relations  of  the  parties, 
and  the  established  or  known  usages 
of  banking  business."  Citizens' 
Bank  &  T.  Co.  v.  ffinkle,  126  Ark. 
266,  189  S.  W.  679;  Bank  of  Black 
Bode  V.  B.  Johnson  &  Son  Tie  Co.  — 
Ark.  — .  229  S.  W.  1. 

Considering  the  circumstances 
under  which  the  alleged  deposit  was 
made  and  the  circumstances  under 
which  appellee  was  placed  when  he 
received  the  notice  omitting  this  de- 
posit, we  think  that  the  trial  jury 
was  warranted  in  drawing  the  infer- 
ence that  appellant  proceeded  with 
proper  diligence  in  _^,„y  „  „,..,. 
presentmg  his  pro-  ib«  »hortm«re  oi 
test  to  the  bank,  •^— *• 
and  that  it  was  made  within  a  rea- 
sonable time,  considering  all  those 
circumstances. 

The  testimony  was  conflicting  as 
to  whether  or  not  the  deposit  was 
actually  made,  but  there  was  sufiB- 
cient  evidence  to  warrant  the  jury 
in  finding  that  appellee  deposited 
the  sum  mentioned  in  the  manna* 
which  he  described  in  his  testi- 
mony. 

Judgment  is  therefore  affirmed. 
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UAWty  of  bank  for  deposit  received  by  employees  out  of  banking  hours. 


The  reported  case  (Farmers'  Bank 
i  Tkust  Co.  v.  Bosheass,  ante,  426) 
expressly  holds  that  a  bank  which,  ac- 
cording to  custom,  receives  deposits 
after  banking  hours  for  the  conven- 
ience of  belated  customers,  cannot  be 
relieved  from  liability  for  deposits  so 
received  because  of  the  fact  that  it 
vas  received  after  hours.  No  other 
case  seems  to  have  passed  squarely 
upon  a  similar  proposition.  But  see 
Second  Nat.  Bank  v.  Averell  (1894)  2 
App.  D.  C.  470,  25  L.R.A.  761,  wherein 
the  court  seems  to  have  acted  on  the 
assumption  that  a  bank  may,  in  ac- 
cordance with  custom,  accept  deposits 
after  regular  banking  hours.  And  see 
Ex  parte  Glutton  (1849-1852)  Fonbl. 
N.  R.  167,  where,  as  set  out  in  1  Mews, 
Eng.  Case  Law  Dig.  col.  1046,  money 
vas  paid  into  a  bank  through  the 
clerk  of  the  bank  after  office  hours, 
and  the  bankers,  because  of  insol- 
vency, did  not  again  open  the  bank, 
and  it  was  held  that  the  money  passed 
to  the  assignees. 

However,  in  Brinton  v.  Lewiston 
Nat.  Bank  (1905)  11  Idaho,  92,  81  Pac. 
112,  where  the  C.  bank  wired  the  L. 
bank  that  certain  money  had  been  de- 
posited with  it  for  the  credit  of  the 
latter  for  the  use  of  B.,  a  depositor, 
which  telegram  was  received  after 
banking  hours,  it  wias  held  that  the  C. 
bank  could  countermand  the  order  on 
the  followingr  day  before  credit  had 
been  given  and  before  any  rights  of 
B.  had  attached,  so  that  the  L.  bank 
having  acted  on  the  countermanding 
order  was  not  liable  to  B.  for  the  de- 
posit. This  conclusion  seems  to  im- 
ply that  the  receipt  of  the  order  to 
credit  B.  with  the  amount  after  hours 
did  not  amount  to  a  deposit  of  the 
funds  at  that  time. 

And  in  England  it  has  been  held 
that  where  a  bank  customarily  re- 
ceives money  after  hours,  but  puts  the 
same  in  a  separate  place  of  deposit 
and  enters  the  same  in  a  counter  book, 
but  does  not  carry  the  same  to  the 
customer's  account  until  the  next  day. 


the  money  remains  that  of  the  de- 
positor until  entered,  so  that  where 
the  bank  closes  because  of  insolvency 
after  receiving  such  a  deposit  and  be- 
fore carrying  it  to  the  customer's  ac- 
count, he  can  recover  the  same  as  his 
property.  Sadler  v.  Belcher  (1843)  2 
Moody  &  R.  (Eng.)  489. 

So,  in  Philadelphia  v.  Eckels  (1896) 
98  Fed.  485,  where  a  public  official,  in 
accordance  with  his  custom,  deposited 
after  banking  hours  on  March  19, 
funds  belonging  in  part  to  a  city  and 
in  part  to  the  state  for  safe-keeping 
overnight,  which  funds,  according  to 
custom,  were  separated  in  the  morning 
(March  20)  before  banking  hours  and 
the  part  belonging  to  the  city  credited 
to  its  account  in  the  usual  way,  it  waa 
held,  the  bank  having  been  closed  as 
insolvent  at  10  A.  M.,  on  March  20, 
that  the  funds  did  not  become  the 
property  of  the  bank.  The  bank  was 
closed  on  order  of  the  bank  examiner, 
who  directed  that  a  few  deposits 
which  had  been  received  that  morning 
before  10  A.  u.,  the  regular  opening 
hour  of  the  bank,  be  set  aside  to  be 
returned  to  depositors.  Acheson,  Cir. 
J.,  said:  "It  is  quite  plain  to  me  that 
the  city  is  entitled  to  the  return  of 
this  fund.  It  was  not  deposited  to  the  i 
credit  of  the  city  treasurer  on  March 
19th,  but  was  left  for  safe-keeping  in 
the  vaults  of  the  bank  over-night.  The 
precise  interest  of  the  city  therein,  as 
distinguished  from  the  interest  of  the 
commonwealth,  was  not  then  known. 
(Undoubtedly,  the  fund  was  left  merely 
for  safe-keeping,  subject  to  the  right 
of  withdrawal  by  the  city  treasurer. 
The  entry  of  credit  in  the  city  treas- 
urer's bank  book  on  the  morning  of 
March  20th,  under  the  circumstances, 
did  not  create  the  relation  of  debtor 
and  creditor,  or  devest  the  title  of  the 
city.  That  entry  was  not  conclusive, 
either  upon  the  bank  or  the  city.  At 
the  time  it  was  made,  the  bank  was 
virtually,  if  not  actually,  in  the  hands 
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of  the  srovernment  officials.  The  func- 
tions of  the  bank  for  the  transaction 
of  ordinary  business  were  then  sus- 
pended. Moreover,  the  bank  being 
insolvent,  and  about  to  pass  into  the 
hands. of  a  receiver,  it  would  have 
been  a  fraud  on  the  city  for  the  bank 
to  accept  a  deposit  of  this  fund,  and 
on  that  ground  alone  it  could  have 
been  reclaimed," 

In  Simpson  v.  Pemigewasset  Nat. 
Bank  .^1895)  68  N.  H.  289,  38  Atl.  1005, 


where  money  was  sent  for  deposit  by 
registered  mail  as  the  depositor  was 
accustomed  to  do,  but  the  bank,  upon 
notification  that  it  had  arrived  at  the 
postofiice,  refused  to  receive  the  same 
because  it  was  after  banking  hours 
and  a  rule  of  the  bank  did  not  permit 
receipt  of  money  at  that  time  of  day, 
it  was  held  that  the  bank  could  not  be 
held  for  the  money  sent,  it  having  been 
stolen  from  the  postoffice  during  the 
night.  G.  J.  C 


MERCHANTS'  NATIONAL  BANK  OF  BILLINGS,  Respt, 

V. 

THOMAS  C.  SMITH 

and 

WALTER  O.  LEE,  Appt. 

Montana  Supreme  Court  — March  7,  1921, 
(69  Mont.  280,  196  Pac  523.) 

Evi^e^iice  —  when  Instrument  negotiated. 

1.  A  promissory  note  payable  to  order  is  negotiated  when  delivered 
to  the  payee  under  a  statute  providing  that  an  instrument  is  negotiated 
when  transferred  from  one  person  to  another  in  such  manner  as  to  con- 
stitute the  transferee  the  holder  thereof.  If  payable  to  bearer,  it  is 
negotiated  by  delivery ;  if  payable  to  order,  it  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  delivery.  So  that  such  payee  may  become 
a  holder  in  due  course. 

iSee  note  on  this  question  beginning  on  page  437.] 

Bills  and  notes  —  effect  of  Negotiable 


Instruments  Act  on  suretyship. 

2.  The  Negotiable  Instruments  Act 
supersedes  the  law  of  suretyship  as 
theretofore  applied  to  negotiable  in- 
struments. 

— release  of  collateral — effect  on  ac- 
commodation maker. 

3.  An  accommodation  maker  of  a 
promissory  note  is  not  released  from 
liability  by  the  payee's  release  of  col- 
lateral to  the  one  for  whose  accommo- 
daticm  he  signs  the  note. 

[See  8  R.  C.  L.  1279,  1280;  21  R.  C. 
L.  1053.] 


—  obligation  of  accommodation  maker. 

4.  One  who  is,  to  the  knowledge  of 
the  payee  of  a  note,  an  accommodation 
maker,  receiving  no  part  of  the  con- 
sideration, has  a  duty  with  respect  to 
the  instrument  no  less  than  that  im- 
posed upon  the  maker  who  received 

[See  8  R.  C.  L.  1120.] 
Evidence  —  presumption  —  holder  In 
due  course. 

5.  The  statutory  presumption  that 
one  in  possession  of  a  promissory  note 
is  a  holder  in  due  course  is  disputable, 
and  may  be  overcome. 

[See  8  R.  C.  L.  1037.] 


Appeal  by  abfendant  Lee  from  a  judgment  of  the  District  Court  for 
Yellowstone  County  (Spencer,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  balance  alleged  to  be  due  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Hclntire  &  Murphy  for  ap- 
pellant. 
Messrs.  Collins,  Campbell,  &  Wood, 

for  respondent: 

Defendant  Lee,  as  an  accommoda' 
tion  maker,  can  only  discharge  his 
liability  on  the  paper  in  suit  by  bring- 
ing himself  within  one  or  more  of  the 
provisions  of  §  5967,  Revised  Codes 
1907,  a  part  of  the  Negotiable  Instru- 
ments h&vr,  which  section  applies  to 
the  discharge  of  persons  "primarily" 
liable  on  negotiable  paper,  and  which 
contains  all  the  law  relating  to  the 
discharge  of  such  persons  from  lia- 
bility. 

Hamilton  t.  Hamilton,  61  Mont.  509, 
154  Pac  717;  Union  Trust  Co.  v.  Mc- 
Ginty,  212  Mass.  205,  98  N.  E.  679, 
Ann.  Cas.  1913C,  625;  Wolstenholme 
V.  Smith,  S4  Utah,  300,  97  Pac.  329; 
Jamesson  v.  Citizens'  Nat.  Bank,  130 
Md.  75,  99  Atl.  994,  Ann.  Cas.  1918A, 
1097;  Delaware  County  Trust,  S.  D. 
4  Title  Ins.  Co.  v.  Haser,  199  Pa.  17, 
85  Am.  St  Rep.  763,  48  Atl.  694; 
Bradley  Engineering  &  Mfg.  Co.  v. 
Heyburn,  56  Wash.  628,  134  Am.  St. 
Rep.  1127,  106  Pac.  170;  Lumbermen's 
Nat  Bank  v.  Campbell,  61  Or.  123,  121 
Pac.  427;  Oklahoma  State  Bank  v. 
Seaton,  —  Okla.  — ,  170  Pac.  477; 
National  Citizens'  Bank  v.  Toplitz,  81 
App.  Div.  593,  81  N,  Y.  Supp.  422; 
Cowan  V.  Ramsey,  15  Ariz.  533,  140 
Pac.  501;  First  Sav.  Bank  &  T.  Co.  v. 
Flournoy,  24  N.  M.  256,  171  Pac.  793; 
Bertin  &  Lepori  v.  Mattison,  80  Or. 
354,  5  A.L.R.  590,  157  Pac.  153;  Davis 
V.  First  Nat  Bank,  86  Or.  477, 161  Pac. 
93,  168  Pac.  929;  First  State  Bank 
V.  Lang,  55  Mont  146,  9  A.L.R.  1139, 
174  Pac.  597;  Vanderford  v.  Farmers' 
&  M.  Nat  Bank,  105  Md.  164, 10  L.R.A. 
(N.S.)  129,  66  Atl.  47 ;  Lane  v.  Hyder, 
163  Mo.  App.  688, 147  S.  W.  514;  Night 
&  Day  Bank  v.  Rosenbaum,  191  Mo. 
App.  659,  177  S.  W.  698;  Cellers  v. 
Meachem  (Cellers  v.  Lyons)  49  Or. 
186,  10  L.R.A.(N.S.)  133,  89  Pac.  426, 
13  Ann.  Cas.  997;  First  Nat  Bank  v. 
Meyer,  80  N.  D.  388,  162  N.  W.  667; 
Richards  v.  Market  Exch.  Bank  Co. 
81  Ohio  St  848,  26  L.R.A.(N.S.)  99, 
90  N.  E.  1000;  Graham  v.  Shepard, 
136  Tenn.  418, 189  S.  W.  867,  Ann.  Cas. 
1918E,  804;  Butte  v.  Industrial  Acci. 
Bd.  52  Mont  75,  156  Pac.  130. 

Hollowajr,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  to  re- 
cover the  balance  due  upon  the  fol- 
lowing promissory  note : 


Billings,  Montana,  May  7, 1917. 
Four  months  after  date  without 
grace,  for  value  received,  I  promise 
to  pay  to  the  order  of  the  Merchants' 
National  Bank  of  Billings,  Montana, 
$3,500  with  interest  from  date  at 
the  rate  of  10  per  cent  per  annum 
until  paid,  with  an  attorney's  fee  in 
case  pajrment  shall  not  be  made  at 
maturity.  Presentment  for  pay- 
ment, protest  and  notice  of  dishonor 
waived  by  each  maker,  indorser,  and 
guarantor  hereof. 

Thos.  C.  Smith. 
W.  O.  Lee. 

The  complaint  is  in  the  usual 
form.  By  his  separate  answer,  de- 
fendant Lee  admitted  the  execution 
and  delivery  of  the  note  and  the  pay- 
ments made  thereon  by  Smith,  and 
by  way  of  special  defense  set  forth 
that  he  signed  the  note  for  the  ac- 
commodation of  Smith,  and  received 
no  part  of  the  consideration;  that 
these  facts  were  known  to  the  bank; 
that  on  May  8,  Smith  made,  exe- 
cuted, and  delivered  to  the  bank  a 
chattel  mortgage  upon  property  of 
a  value  equal  to  or  greater  than  the 
amount  of  the  note ;  that  thereafter, 
and  before  the  commencement  of 
this  action,  the  bank,  without  his 
knowledge  or  consent,  released  and 
discharged  the  mortgage,  thereby 
depriving  him  of  all  benefit  there- 
under, and  that  immediately  after 
the  surrender  of  the  security  Smith 
became  and  ever  since  has  been  in- 
solvent. Upon  motion  of  plaintiff 
this  entire  special  defense  was 
stricken  out,  and  judgment  rendered 
and  entered  according  to  the  prayer 
of  the  complaint.  From  that  judg- 
ment defendant  Lee  appealed. 

1.  Appellant  contends  that, 
though  upon  the  face  of  the  note  he 
is  a  maker,  he  is  in  fact  a  surety, 
and  invokes  the  provisions  of  §§ 
5680-5693,  Revised  Codes,  which  de- 
fine the  rights  and  liabilities  of  a 
surety.  If  these  provisions  are 
available  to  him,  the  portion  of  his 
answer  stricken  out  states  a  com- 
plete defense,  and  the  trial  court 
erred  in  its  ruling. 

The  sections  enumerated,  adopted 
in  Montana  in  1895,  but  crystallized 
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and  arranged  in  convenient  form 
certain  rules  of  the  law  merchant 
applicable  to  suretyship,  and  it  can- 
not be  controverted  that,  under  the 
common  law  of  commercial  paper, 
the  release  of  security  pledged  by 
the  principal  debtor  operated  to  dis- 
charge the  surety;  at  least,  to  the 
extent  of  the  value  of  the  released 
property.  1  Brandt,  Suretyship  & 
Guaranty,  3d  ed.  §§  480-483. 

In  1903  this  state  adopted  the  Uni- 
form Negotiable  Instruments  Act 
(Laws  1903,  chap.  121 ;  Rev.  Codes, 
§  5842-6037),  modeled  after  the 
"nglish  Bill  of  Exchange  Act  of 
1882.  The  same  statute  has  been 
enacted  in  forty-three  states  of  the 
Union,  in  Alaska,  District  of  Colum- 
bia, Hawaii,  the  Philippines,  and  in 
most  of  the  Canadian  provinces.  It 
was  proposed  by  commissioners 
from  the  several  states,  and  was  de- 
signed to  secure  uniformity  in  the 
text  of  the  law,  and  through  that 
agency  uniformity  in  construction, 
and  to  remove  the  uncertainty  which 
arose  from  diverse  judicial  decisions 
among  the  states,  to  the  end  that 
this  "currency  of  commerce"  might 
pass  through  the  channels  of  trade, 
unembarrassed  by  the  conflicts  of 
laws.  It  may  not  comprehend  all 
the  rules  applicable  to  negotiable  in- 
struments, but,  so  far  as  it  does  un- 
dertake to  declare  the  law,  its  pro- 
visions are  exclusive. 

It  could  not  be  contended  that  the 
act  repeals  the  suretyship  statute 
above.  Sections  5680-5693  are  in 
full  force  and  effect  so  far  as  they 
operate  upon  non-negotiable  instru- 
ments; but  it  is  our  judgment  that 
the  act  superseded  those  sections  so 
far  as  the  Law  of  Negotiable  In- 
struments is  concerned.  Nowhere 
in  the  Uniform  Negotiable  Instru- 
ments Act  is  the  term  "surety"  men- 
tioned, and  its  provisions  are  so  in- 
consistent with  the  law  of  suretyship 
that  they  cannot  be  reconciled.  For 
example:  By  §  5688  a  surety  may 
require  the  creditor  first  to  proceed 
against  the  principal  debtor  under 
penalty  of  a  release  of  the  surety. 
By  §  192  of  the  act  (Rev.  Codes,  § 
5844)  all  persons  liable  on  a  nego- 


tiable instrument  are  comprehended 
in  one  or  the  other  of  two  classes. 
That  section  provides :  "The  person 
'primarily'  liable  on  an  Instrument 
is  the  person  who  by  the  terms  of 
the  instrument  is  absolutely  re- 
quired to  pay  the  same.  AU  other 
parties  are  'secondariV  liable." 

In  other  words,  the  surety  at  com- 
mon law  is,  by  the  terms  of  this  act, 
made  primarily  liable,  and  by  sign- 
ing as  a  maker  he  binds  himself  ab- 
solutely to  pay.  8  C.  J.  73,  74;  Ed- 
monston  v.  Ascough,  43  Colo.  55,  95 
Pac.  313. 

Again,  at  common  law^  an  exten- 
sion of  time  to  the  principal  debtor 
without  the  consent  of  the  surety 
released  the  surety  (1  Brandt,  Sure- 
tyship &  Guaranty,  chap.  14 ;  8  C.  J. 
445;  32  Cyc.  191) ;  but  that  defense 
is  now  available,  only  to  one  sec- 
ondarily liable  (|  120,  Rev.  Codes, 
§  5968 ;  8  C.  J.  447 ;  First  State  Bank 
V.  Lang,  55  Mont.  146,  9  A.L.E. 
1139,  174  Pac.  597). 

Furthermore,  suretyship  fur- 
nished one  of  the  most  vexatious 
sources  of  litigation  at  common  law, 
and  was  a  subject  upon  which  ju- 
dicial decisions  were  most  at  vari- 
ance. To  confirm  this  statement  one 
has  but  to  review  chapters  3  to  18, 
1  Brandt,  Suretyship  &  Guaranty. 
If  the  primary  purpose  of  this  act 
was  to  secure  uniformity  in  the  Law 
of  Negotiable  Instruments,  as  is 
generally  conceded  to  be  the  fact, 
it  is  inconceivable  that  the  failure  of 
the  act  to  mention  suretyship  is  to 
be  charged  up  merely  as  a  casus 
omissus.  It  seems 
clear  to  us  that  it  ^^gUt^^f  ""*"" 
was  the  purpose  of  iveirotiHhie 

the      legislation      to    onTanreVyBhlp. 

supersede  the  law 
of  suretyship  as  theretofore  applied 
to  negotiable  instruments,  and  to 
substitute  therefor  the  law  as  de- 
clared by  the  act  itself,  and  this  is 
the  view  expressed  by  the  courts 
quite  generally.  Union  Trust  Co.  v. 
McGinty,  212  Mass.  205,  98  N.  E. 
679,  Ann.  Cas.  1913C,  525;  James- 
son  V.  Citizens  Nat.  Bank,  130  Md. 
75,  99  Atl.  994,  Ann.  Cas.  1918A, 
1097;  Bradley  Engineering  &  Mfg. 
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Co.  V.  Heybum,  56  Wash.  628,  134 
Am.  St.  Rep.  1127,  106  Pac.  170; 
Oklahoma  State  Bank  v.  Seaton,  — 
Okla.  — ,  170  Pac.  477;  Lumber- 
men's Nat.  Bank  v.  Campbell,  61  Or. 
123, 121  Pac.  427;  Richards  v.  Mar- 
ket Exch.  Bank,  81  Ohio  St.  348,  26 
L.R.A.(N.S.)  99,  90  N.  E.  1000. 
The  defendant  Lee  is  not  a  surety, 
so  far  as  the  bank  is  concerned,  and 
he  may  not  invoke  the  provisions  of 
§§  5680-5693  above. 

2.  Section  191  (Rev.  Codes,  § 
5843)  defines  a  holder  as  "the  payee 
or  indorsee  of  a  bill  or  note, 
who  is  in  possession  of  it."  The 
bank  is  therefore  a  holder,  and,  hav- 
ing parted  with  a  valuable  consid- 
eration for  the  note,  is  a  holder  for 
value  within  the  meaning  of  the 
same  section  and  other  provisions  of 
the  act. 

Lee  signed  the  note  without  re- 
ceiving value,  and  for  the  purpose  of 
lending  his  name  to  Smith,  and  is 
an  accommodation  maker  (§  29 
[Rev.  Codes,  §  5877])  ;  and,  since  by 
file  terms  of  the  note  he  is  absolute- 
ly required  to  pay  it,  he  is  a  party 
primarily  liable  (§  192  [Rev.  Codes, 
§5844]). 

Section  120  (Rev.  Codes,  §  5968) 
enumerates  the  several  circum- 
stances under  any  of  which  a  party 
secondarily  liable  may  be  released. 
There  is  no  express  provision  for  the 
release  of  a  party  primarily  liable, 
and  for  the  obvious  reason  that  none 
is  necessary.  Such  a  party  is  abso- 
lutely bound  to  pay 
in  the  first  instance 
(§  192),  andean  be 
relieved  only  by  a 
discharge  of  the  in- 
strument itself  (Farmers'  State 
Bank  v.  Forsstrom,  89  Or.  97,  173 
Pac.  935). 

Section  119  (Rev.  Codes,  §  5967) 
provides:  "A  negotiable  instru- 
ment is  discharged:  (1)  By  pay- 
ment in  due  course  by  or  on  behalf 
of  the  principal  debtor.  (2)  By 
pajmient  in  due  course  by  the  party 
accommodated,  where  the  instru- 
ment is  made  or  accepted  for  ac- 
commodation. (3)  By  the  inten- 
tional cancelation  thereof  by  the 
15  A.L.R.— 28. 


— r*I««se  of 
eollateraW- 
ellect   on 
•evominodatloii 
auUcer. 


holder.  (4)  By  any  other  act  which 
will  discharge  a  simple  contract  for 
the  pajrment  of  money.  (5)  When 
the  principal  debtor  becomes  the 
holder  of  the  instrument  at  or  after 
maturity  in  his  own  right." 

But  appellant  contends  that  he  is 
released  by  virtue  of  the  provisions 
of  subdivision  4  of  this  section,  for, 
if  the  note  in  question  were  a  simple 
contract,  the  release  of  the  securities 
by  the  bank  would  operate  to  dis- 
charge him.  Section  119  relates  on- 
ly to  the  discharge  of  the  instru- 
ment, and  not  to  the  discharge  of 
the  parties,  though  the  greater  in- 
cludes the  less,  and  it  never  was  the 
law  that  the  release  of  a  surety  or 
accommodation  maker  discharged 
tiie  instrument  itself.  Richards  v. 
Market  Exch.  Bank,  above. 

The  meaning  of  subdivision  4  is 
apparent.  Anything  which  will  dis- 
charge, that  is,  destroy,  a  simple 
contract, — literally  blot  it  out  of  ex- 
istence in  contemplation  of  law, — 
will  discharge  an  accommodation 
maker,  but  it  will  also  release  the 
principal  debtor,  and  all  other  par- 
ties liable  thereon. 

And  the  fact  that  Lee  signed  the 
note  witiiout  receiving  any  part  of 
the  consideration,  and  for  the  pur- 
pose' only  of  lending  his  name  to 
Smith,  does  not  alter  his  situation. 
He  is  liable  notwithstanding  the 
bank,  at  the  time  it  took  the  note, 
knew  him  to  be  only  an  accommoda^ 
tion  party.  Section  29.  In  other 
words,  the  fact  that  he  is  an  accom- 
modation maker  gives  rise  to  a  duty 
on  his  part  to  the  _„fc„^tion  ot 
holder  for  value,  no  accommodnuoii 
greater,  or  less,  or  ""  *'' 
different,  than  that  imposed  upon  a 
maker  who  received  value.  Wol- 
stenholme  v.  Smith,  34  Utah,  300, 
97  Pac.  329 ;  Union  Trust  Co.  v.  Mc- 
Ginty,  and  Farmers'  State  Bank  v. 
Forsstrom,  above. 

3.  By  its  very  terms  the  act  now 
under  review  has  to  do  only  with 
negotiable  instruments  (United 
States  Nat.  Bank  v.  Shupak,  54 
Mont.  542,  172  Pac.  324),  and  with 
such  instruments  only  so  long  as 
they  are  in  the  hands  of  holders  in 
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due  course.  Section  68  (Rev.  Codes, 
§  5906)  declares :  "In  the  hands  of 
any  holder  other  than  a  holder  in 
due  course,  a  negotiable  instrument 
is  subject  to  the  same  defense  as  if 
,  it  were  non-negotiable."  If  the 
bank  is  not  a  holder  in  due  course, 
this  case  is  not  within  the  purview 
of  the  act,  and  its  rights  and  Lee's 
liability  are  to  be  determined  by  the 
law  applicable  to  simple  contracts 
generally,  under  which  the  defense 
of  suretyship  may  be  maintained. 

Is  the  bank,  the  payee  of  the  note 
in  possession  of  it,  prima  facie  a 
holder  in  due  course?  Section  52  of 
the  act  (Rev.  Codes,  §  5900)  pro- 
vides: "A  holder  in  due  course  is 
a  holder  who  has  taken  the  instru- 
'  ment  under  the  following  condi- 
tions: (1)  That  it  is  complete  and 
regular  upon  its  face.  (2)  That  he 
became  the  holder  of  it  before  it 
was  overdue,  and  without  notice 
that  it  has  been  previously  dis- 
.  honored,  if  such  was  the  fact.  (3) 
That  he  took  it  in  good  faith  and  for 
value.  (4)  That  at  the  time  it  was 
negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person 
negotiating  it." 

In  submitting  the  draft  of  the 
Uniform  Negotiable  Instruments 
Act,  the  chairman  of  the  committee 
in  charge  of  it  declared :  "The  stat- 
ute proposed  will  be  found  clear, 
concise,  and  thorough." 

It  may  be  thorough,  and  it  may  be 
conceded  that  much  is  expressed  in 
few  words,  biit  the  fact  that  courts 
of  high  repute  have  reached  dia- 
metrically opposite  conclusions  as  to 
the  meaning  of  several  sections  sug- 
gests that  the  language  is  not  as 
clear  as  its  proponents  believed  it 
to  be. 

The  phrase  "holder  in  due  course" 
appears  in  several  sections  of  the 
act,  and  the  decisions  upon  the  prop- 
er meaning  to  be  given  it  are  in 
hopeless  conflict.  Section  191  (Rev. 
Codes,  §  5843)  defines  a  "holder"  of 
a  note  payable  to  order,  as  the  payee 
or  indorsee  who  is  in  possession  of 
it.  It  follows,  therefore,  that  the 
plaintiff  bank  is  the  holder.   Section 


59  of  the  act  (Rev.  Codes,  §  5907) 
provides :  "Every  holder  is  deemed 
prima  facie  to  be  a  holder  in  due 
course." 

From  this  section  the  presump- 
tion arises  that  the  plaintiff  himk 
is  a  holder  in  due 
course,  but  the  pre-  presatuptton-. 
sumption  is  a  dis-  IjiiJ^.*"  **• 
putable  one,  and  the 
prima  facie  case  made  by  the  pres- 
entation of  the  note  may  be  over- 
come, and  the  burden  is  upon  de- 
fendant Lee,  unless  it  appears  that 
he  is  relieved  by  plaintifTs  own 
pleading.    How  may  he  sustain  this 
burden?     Manifestly,  by   showing 
the  absence  of  any  one  of  the  con- 
ditions enumerated  in  §  52,  and  not 
otherwise. 

He  does  not  contend  that  the  note 
is  not  complete  and  regular  upon  its 
face,  or  that  the  bank  did  not  be- 
come the  holder  before  maturity  and 
before  it  was  dishonored,  or  that  it 
did  not  take  the  note  in  good  faith 
and  for  value.  Assuming  that  the 
proper  construction  of  subdivision 
4  of  §  52  compels  the  conclusion  that 
to  constitute  the  bank  a  holder  in 
due  course  the  note  in  question  must 
have  been  "negotiated"  to  it,  does  it 
follow  that,  by  alleging  that  it  is  the 
payee  in  possession  of  the  note,  it 
has  pleaded  itself  out  of  court?  Or, 
stating  the  question  more  succinct- 
ly :  May  the  payee  in  possession  of 
a  note  qualify  as  a  holder  in  due 
course?  If  negotiation  to  the  holder 
is  indispensable  in  order  to  consti- 
tute him  a  holder  in  due  course,  and 
if  §  30  of  the  act  means  that  nego- 
tiation of  a  note  payable  to  order 
can  be  effected  only  by  indorsement 
and  delivery,  it  follows  that  plaintiff 
bank  is  not  a  holder  in  due  course, 
and  the  fact  appears  affirmatively 
from  the  face  of  the  complaint 

In  the  following  cases  it  is  held, 
in  effect,  that  negotiation  to  the 
holder  is  necessary  to  constitute  him 
a  holder  in  due  course,  and  that  de- 
livery by  the  maker  to  the  payee  is 
not  "negotiation"  within  the  mean- 
ing of  that  term  as  employed  in  tJie 
Negotiable  Instruments  Act:  Van- 
der  Ploeg  v.  Van  Zuuk,  135  Iowa, 
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350. 13  L.R.A.(N.S.)  490,  124  Am. 
St  Rep.  275, 112  N.  W.  807;  Build- 
ers' Lime  &  Cement  Co.  v.  Weimer, 
170  Iowa,  444,  151  N.  W.  100,  Ann. 
Cas.  1917C,  1174;  St.  Charles  Sav. 
Bank  v.  Edwards,  243  Mo.  553,  147 
S.  W.  978;  Southern  Nat  Life  Real- 
ty Corp.  V.  Bank,  178  Ky.  80,  198 
S.  W.  543;  Woods  v.  Finley,  153  N. 
C.  497,  69  S.  E.  502. 

In  Lewis  v.  Clay,  67  L.  J.  Q.  B. 
N.  S.  224,  the  English  court,  in  con- 
sidering a  section  of  the  Bill  of  Ex- 
di&nge  Act,  substantially  identical 
with  our  8  14  (Rev.  Codes,  §  5862), 
declared  that  a  payee  is  not  a  holder 
in  due  course,  and  said :  "A  holder 
in  due  course  is  a  person  to  whom, 
after  its  completion  by  and  as  be- 
tween the  infmiediate  parties,  the 
bill  or  note  has  been  negotiated." 

In  the  later  case  of  Herdman  v. 
Wheeler  [1902]  1  K.  B.  361,  5  B.  R. 
C.  651,  71  L.  J.  K.  B.  N.  S.  270,  86 
L  T.  N.  S.  48,  50  Week.  Rep.  300, 18 
Times  L.  R.  190,  the  pronouncement 
in  Lewis  v.  Clay  was  declared  to  be 
dictum,  as  it  was,  manifestly. 

In  Bowles  Co.  v.  Clark,  59  Wash. 
336,  31  L.R.A.(N.S.)  613,  109  Pac. 
812,  the  court  held  that  plaintiff  in 
that  action,  payee  of  the  check,  was 
not  a  holder  in  due  course,  but  did 
not  discuss  the  provisions  of  the 
Negotiable  Instruments'  Act. 

Id  Long  v.  Shafer,  185  Mo.  App. 
641,  171  S.  W.  690,  the  court  held 
that  delivery  of  a  note  by  the  maker 
to  the  payee  did  not  constitute  nego- 
tiation, and  therefore  the  payee  was 
not  a  holder  in  due  course.  When 
the  case  was  certified  to  the  supreme 
court,  the  decision  of  the  appellate 
court  was  affirmed,  but  upon  an  en- 
tirely different  theory.  Long  v. 
Mason,  273  Mo.  266,  200  S.  W.  1062. 

In  Bank  of  Gresham  v.  Walch,  76 
Or.  272,  147  Pac.  534,  it  was  held 
that  the  payee  of'  a  note  is  not  a 
holder  in  due  course  within  the 
meaning  of  these  terms  used  in  §  28 
of  the  act.  There  was  not  any  dis- 
cussion of  the  subject,  and  no  reason 
assigned  for  the  conclusion. 

So  far  as  our  investigation  has 
gone,  these  are  the  only  decided 
cases  which  might,  in  principle,  deny 


to  this  plaintiff  the  right  to  recover. 
National  Bank  v.  Farmers'  Bank,  87 
Neb.  841, 128  N.  W.  522,  and  Aurora 
State  Bank  v.  Haynes  Eames  Eleva- 
tor Co.  88  Neb.  187.  129  N.  W.  279, 
are  cited  by  some  authorities  as 
bearing  upon  the  question  here  in- 
volved, but  in  our  judgment  neither 
is  in  point. 

Counsel  for  appellant  cite  and  rely 
upon  the  decision  in  Frazier  v.  First 
Nat.  Bank,  34  Ohio  C.  C.  508.  The 
action  was  by  the  bank  upon  two 
notes.  The  statement  of  the  cass  is 
that  "each  of  these  notes  was  in- 
dorsed by  H.  E.  Frazier,"  and  the 
question  arose  upon  the  sufficiency 
of  Frazier's  answer.  Since  Frazier 
was  an  accommodation  indorser,  and 
only  secondarily  liable  under  §  192 
of  the  act,  the  case  has  no  applica- 
tion here. 

4.  At  common  law  (law  mer- 
chant) it  was  held  generally  that  a 
payee  in  possession  of  a  bill  or  note 
p^able  to  order  may  be  a  holder  in 
due  course.  Watson  v.  Russell,  3 
Best.  &  S.  34, 122  Eng.  Reprint,  14, 
34  L.  J.  Q.  B.  N.  S.  93, 11  L.  T.  N.  S. 
641,  13  Week.  Rep.  231,  affirmed  in 
5  Best.  &  S.  968,  122  Eng.  Reprint, 
1090 ;  Armstrong  v.  American  Exch. 
Nat.  Bank,  133  U.  S.  433,  33  L.  ed. 
747,  10  Sup.  Ct.  Rep.  450;  J.  G. 
Brill  Co.  V.  Norton  &  T.  Street  R. 
Co.  189  Mass.  431,  2  L.R.A.(N.S.) 
525,  75  N.  E.  1090;  First  Nat.  Bank 
V.  Union  Trust  Co.  158  Mich.  94, 
133  Am.  St.  Rep.  362,  122  N.  W. 
547 ;  Jordan  v.  Jordan,  10  Lea,  124, 
43  Am.  Rep.  294 ;  Lookout  Bank  v. 
Aull,  93  Tenn.  645,  42  Am.  St.  Rep. 
934, 27  S.  W.  1014 ;  Brown  v.  Rowan, 
91  Misc.  220,  154  N.  Y.  Supp.  1098, 
and  cases  cited.  But  if,  under  the 
Negotiable  Instruments  Act,  nego- 
tiation to  the  holder  is  indispensable 
to  constitute  him  a  holder  in  due 
course,  and  if  negotiation  of  a  prom- 
issory note  payable  to  order  can  be 
effected  only  by  indorsement  and  de- 
livery, it  follows  that  the  payee  can 
never  be  a  holder  in  due  course,  and 
that  his  common-law  rights  have 
been  greatly  curtailed  by  this  act. 

It  is  inconceivable  that  it  was  the 
purpose  of  the  act  to  work  a  change 
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in  the  law  so  radical  without  an  ex- 
press declaration  to  that  effect,  and 
we  ought  not  to  draw  the  inference 
that  such  a  result  was  contemplated 
unless  compelled  by  the  weightiest 
considerations.  Section  30  of  the 
act  (Rev.  Codes,  §  5878)  provides: 
"An  instrument  is  negotiated  when 
it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  con- 
stitute the  transferee  the  holder 
thereof.  If  payable  to  bearer  it  is 
negotiated  by  delivery;  if  payable  to 
order  it  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  de- 
livery." 

It  is  upon  the  last  sentence  of  the 
section  that  the  courts  which  hold 
that  the  change  has  been  wrought 
base  their  conclusions — conclusions 
which  can  be  justified  only  by  as- 
suming that  the  last  sentence  is  a 
part  of  the  definition  of  the  term 
"negotiated/'  but  that  it  is  not  seems 
to  us  certain. 

The  first  sentence  of  the  section  is 
complete  in  itself,  and  expresses  the 
meaning  of  the  term  "negotiated" 
as  it  was  used  in  the  law  merchant. 
In  Baring  v.  Lyman,  1  Story,  416, 
Fed.  Cas.  No.  983,  Justice  Story  of 
the  Supreme  Court  of  the  United 
States,  at  circuit,  said :  "A  bill  [of 
exchange]  is  properly  said  to  be 
negotiated  when  it  has  passed  into 
the  hands  of  the  payee  or  indorsee, 
or  other  holder  for  value,  who  there- 
by acquires  title  thereto."  Liberty 
Trust  Co.  V.  Tilton,  217  Mass.  462, 
L.R.A.1915B,  144,  105  N.  E.  605; 
Boston  Steel  &  I.  Co.  v.  Steuer,  183 
Mass.  140,  97  Am.  St.  Rep.  426,  66 
N.  E.  646. 

It  is  also  the  common  and  popular 
signification  of  the  term.  Webster's 
Int.  Diet.;  Anderson's  Law  Diet. 
The  fact  that  it  is  generally  em- 
ployed to  characterize  the  act  of 
transferring  a  bill  or  note  from  one 
holder  to  another  does  not  limit  its 
meaning  to  such  a  transfer. 

The  last  sentence  of  §  30  was 
manifestly  intended  only  to  describe 
the  method  by  which  one  holder  may 
pass  title  to  another,  but  was  not  in- 
tended to  define  the  exclusive  meth- 
ods by  which  negotiation  can  be 


accomplished.  In  other  words,  it 
was  never  intended 
by  the  act  to  place  ;;7**"e?o«'3;«. 
the  payee  in  a  worse 
position  than  he  was  before  it  was 
adopted.  Liberty  Trust  Co.  v.  Tilton 
and  Brown  v.  Rowan,  above;  Fleteh- 
er  Moulton,  L.  J.,  in  Lloyd's  Bank 
V.  Cooke  [1907]  1  K.  B.  794,  5  B. 
R.  C.  666,  76  L.  J.  K.  B.  N.  S.  666, 
96  L.  T.  N.  S.  715,  23  Times  L.  R. 
,429, 8  Ann.  Cas.  182 ;  Ex  parte  Gold- 
berg &  Lewis,  191  Ala.  356,  L.R.A. 
1915F,  1157, 67  So.  839 ;  McDonqugh 
V.  Cook,  19  Ont  L.  Rep.  267; 
Knetehel  Furniture  Co.  v.  Ideal 
House  Furnishers,  19  Manitoba  L. 
R.  652.  Indeed,  the  supreme  court 
of  Iowa,  in  Vander  Ploeg  v.  Van 
Zuuk,  above,  said :  "We  do  not  mean 
to  say  that  in  no  case  can  the  person 
named  as  payee  in  a  negotiable  in- 
strument be  the  holder  thereof  'in 
due  course'  [giving  an  example  of  a 
supposititious  case  in  which  the 
payee  would  be  a  holder  in  due 
course  at  common  law].  There  is 
no  reason  to  think  the  situation  of 
the  parties  to  such  a  transaction  is 
different  under  the  act."  The  Uni- 
form Negotiable  Instruments  Act. 

And  our  conclusion  is  fortified  by 
other  provisions  of  the  act.  The 
holder  of  a  bill  or  note  payable  to 
order  is  the  payee  or  indorsee  in 
possession  of  it.  Section  191. 
"Every  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course."  Sec- 
tion 59.  Substituting  for  the  term 
"holder"  in  §  59,  its  equivalent  as 
defined  by  §  191,  and  §  59  would  then 
read:  "Every  payee  in  possession 
of  a  note  is  prima  facie  a  holder 
thereof  in  due  course" — a  conclusion 
which  is  impossible  if  negotiation  by 
indorsement  and  delivery  is  neces- 
sary to  constitute  one  a  holder  in 
due  course. 

It  seems  necessary,  in  order  to 
harmonize  the  several  provisions  of 
the  act,  to  hold  that  the  complete 
definition  of  "negotiated"  is  con- 
tained in  the  first  sentence  of  §  30, 
and  that  a  payee  who  has  taken  a 
note  complete  and  regular  upon  its 
face,  before  it  was  overdue,  and  for 
value  and  in  good  faith,  may  qualify 
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as  a  holder  in  due  course,  and  prima 
facie  is  such. 

There  is  nothing  in  the  complaint 
herein  to  negative  the  presumption 
that  the  bank  is  a  holder  in  due 
course,  and  the  fact  that  Lee  is  an 
accommodation  niaker  does  not  over- 
come the  presumption. 


The  allegations  stricken  from  the 
answer  do  not  constitute  a  defense, 
and  the  trial  court  properly  so  ruled. 

The  judgment  is  affirmed. 

BranUy,  Ch.  J.,  and  Reynolds, 
Cooper,  and  Galen,  JJ.,  concur. 


ANNOTATION. 
Payee  us  a  holder  m  doe  course  imdtf  the  Negotiable  Instninientt  Law. 


There  are  two  opposing  theories  as 
to  whether  the  payee  of  a  negotiable 
instrument  can  be  a  bona  fide  holder 
thereof,  under  the  Negotiable  Instru- 
ments Law.  According  to  one  line  of 
authorities,  the  payee  in  whose  hands 
the  instrument  has  its  inception  as 
an  obligation  cannot  be  a  bona  fide 
holder.  Vander  Ploeg  v.  Van  Zuuk 
(1901)  136  Iowa,  350,  13  L.R.A.(N.S.) 
490,  124  Am.  St  Rep.  275,  112  N.  W. 
807;  Builders  Lime  &  Cement  Co.  v. 
Weimer  (1915)  170  Iowa,  444,  161  N. 
W.  100,  Ann.  Cas.  1917C,  1174.  See 
Devoy  &  K.  Coal  &  Coke  Co.  v.  Huttig 
(1916)  174  Iowa,  357,  156  N.  W.  412; 
Southern  Nat.  Life  Realty  Corp.  ▼. 
People's  Bank  (1917)  178  Ky.  80, 198  S. 
W.  543;  St.  Charles  Sav.  Bank  v.  Ed- 
wards (1912)  243  Mo.  653,  147  S.  W. 
978;  Long  v.  Mason  (1917)  273  Mo. 
266, 200  S.  W.  1062;  Bank  of  Gresham 
V.  Walch  (1916)  76  Or.  272,  147  Pac. 
534;  Britton  Mill.  Co.  v.  Williams 
(1921)  —  S.  D.  — ,  184  N.  W.  265; 
Lewis  V.  Clay  (1897)  67  L,  J.  Q.  B. 
N.  S.  (Eng.)  224,  77  L.  T.  N,  S.  653, 14 
Thnes  L.  R.  149,  46  Week.  Rep.  819; 
Herdman  v.  Wheeler  [19021  1  K.  B. 
(Eng.)  361,  5  B.  R.  C.  651,  71  L.  J. 
K.  B.  N.  S.  270,  60  Week.  Rep.  300,  86 
L  T.  N.  S.  48,  18  Times  L.  R.  190. 

The  court  in  Vander  Ploeg  v.  Van 
Zuuk  (Iowa)  supra,  says  that  it  does 
not  mean :  to  say  that  in  no  case  can 
a  payee  be  a  holder  in  due  course. 
And  the  court  cites  the  example  of  the 
purchase  of  a  draft  by  A,  to  be  trans- 
mitted to  B,  the  draft  being  made  pay- 
able directly  to  B.  It  is  stated  that 
"no  doubt  A  is  the  holder  of  such 
draft,  and  B,  taking  it  for  value,  be- 
comes a  holder  in  due  course."  But 
this  rule  is  held  not  applicable  where 


the  person  to  whom  the  paper  is  in- 
trusted is  not  a  holder,  and  the  instru- 
ment has  its  inception  in  the  hands  of 
the  payee.  The  court  in  Herdman  ▼. 
Wheeler  (Eng.)  supra,  says  that  it  is 
not  prepared  to  hold  that  the  payee  of 
a  note  can  never  be  a  holder  in  due 
course.  The  concession  in  the  Iowa 
case,  that  the  payee  might  in  some 
circumstances  be  a  holder  in  due 
course,  was  apparently  due  to  the 
court's  assumption  that  in  some  cir- 
cumstances the  paper  might  have  its 
inception  as  a  legal  obligation  before 
it  reached  the  payee's  hands. 

Some  of  these  cases  have  involved 
the  filling  of  blanks.  The  defendant 
who  has  signed  a  blank  note  form  as 
maker  intrusts  the  paper  so  signed  to 
another,  who  exceeds  his  authority  in 
filling  up  the  blanks.  These  cases 
deny  the  right  of  the  one  whose  name 
is  inserted  as  payee  to  recover  of  the 
maker.  Vander  Ploeg  v.  Van  Zuuk 
(Iowa)  and  Herdman  v.  Wheeler 
(Eng.)  supra.  In  Vander  Ploeg  v.  Van 
Zuuk  (Iowa)  supra,  two  persons 
signed  a  blank  note  form  as  joint 
makers  with  one  to  whom  the  instru- 
ment was  intrusted,  and  conferred  up- 
on him  authority  to  fill  it  in  for  $160 
or  $200  for  the  purpose  of  raising 
money.  He  filled  it  in  for  $2,000  and  de- 
livered it  to  the  plaintiff  in  pajrment 
of  a  past-due  indebtedness.  In  some 
of  these  cases  the  payee  had  no  notice 
that  the  instrument,  as  delivered,  was 
not  filled  out  in  accordance  with  the 
authority  given.  Vander  Ploeg  v.  Van 
Zuuk  (Iowa)  supra.  In  Herdman  v. 
Wheeler  (Eng.)  supra,  the  payee  had 
no  notice  that  the  instrument  had  been 
signed  in  blank,  or  that  the  agent  had 
in  any  way  acted  without  authority. 
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In  Devoy  &  IL.  Coal  &  Coke  Co.  v.  Hut- 
tig  (1916)  174  Iowa,  357,  166  N.  W. 
412,  it  seems  the  payee  had  no  notice 
that  the  instrument  was  executed  in 
blank. 

In  Southern  Nat.  Life  Realty  Corp. 
V.  People's  Bank  (1917)  178  Ky.  80, 
198  S.  W.  543,  it  was  held  that  the 
payee  of  a  note  could  not  be  a  bona 
fide  holder  thereof  so  as  to  preclude 
parties  who  appeared  thereon  as  joint 
makers  from  defending:  on  the  ground 
that  they  were  sureties,  and  that,  sub- 
sequent to  the  execution  of  the  note 
sued  upon,  the  plaintiff,  without  their 
knowledge  or  consent,  surrendered  to 
the  principal  on  the  note  collateral 
security  that  he  had  deposited  with 
the  payee. 

A  bank  which  is  made  the  payee  of 
a  note  given  f of  stock  in  a  corporation 
which  was  being  promoted  cannot  be 
a  holder  for  value  so  as  to  preclude 
the  maker  of  the  defense  of  fraud. 
Bank  of  Gresham  v.  Walch  (1916)  76 
Or.  272,  147  Pac.  684. 

The  payee  of  a  bank  check  drawn 
by  the  cashier  of  the  bank,  who  de- 
livers the  same  to  the  payee  in  pay- 
ment of  his  individual  account,  can- 
not be  a  bona  fide  holder  thereof  so  as 
to  require  actual  knowledge  of  an  in- 
firmity or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith,  as 
required  by  §  56  (Mo.  Rev.  Stat  1909, 
§  10,026)  of  the  Negotiable  Instru- 
ments Law.  St.  Charles  Sav.  Bank  v. 
Edwards  (1912)  243  Mo.  563, 147  S.  W. 
978.  The  action  in  this  case  was  by 
the  bank,  to  recover  the  amount  of 
the  checks  which  had  been  collected. 

The  rule  that  the  payee  cannot  be 
the  holder  in  due  course  was  applied 
in  Builders  Lime  &  Cement  Go.  Vi 
Weimer  (1915)  170  Iowa,  444,  151  N. 
W.  100,  Ann.  Gas.  1917C,  1174,  to  an 
original  holder  other  than  the  payee. 
The  note  in  this  case  was  made  pay- 
able to  a  certain  company  or  bearer, 
but  not  delivered  to  the  payee  named ; 
instead,  being  delivered  to  the  plain- 
tiff. The  defense  was  that  the  note 
had  been  altered  after  it  had  been 
signed  by  the  defendant  and  before 
delivered,  a  defense  which  was  held 
available.      As    appears    above,    the 


plaintiff  took  a  note  payable  to  A,  or 
bearer,  directly  from  the  maker,  and 
thereby  had  notice  that  the  note  "was 
not  coming  through  the  payee. 

The  rule  that  one  who  holds 
through  a  holder  for  value  takes  a 
negotiable  instrument  free  from  de- 
fenses as  a  bona  fide  holder  was  held 
not  to  reach  so  far  as  to  include  the 
original  payee,  who  may  in  the  course 
of  business  again  become  the  owner 
of  the  note,  in  Miller  v.  Chinn  (1917) 
—  Mo.  App.  — ,  195  S.  W.  652,  s.  c. 
on  later  appeal  in  (1918)  —  Mo.  App. 
— ,  203  S.  W.  212. 

The  payee  of  a  note  which  is  pro- 
cured from  a  joint  maker  by  the  fraud 
of  the  other  maker,  who  delivers  the 
same  to  the  payee  and  receives  value 
therefor,  cannot  be  a  holder  in  due 
course  under  the  Bills  of  Elxchange 
Act.  Lewis  v.  Clay  (1897)  67  L.  J.  Q. 
B.  N.  S.  (Eng.)  224,  77  L.  T,  N.  S.  658, 
14  Times  L.  R.  149,  46  Week.  Rep.  319. 
The  court  says  that  a  "holder  in  due 
course,"  under  the  Bills  of  Exchange 
Act,  "is  a  person  to  whom,  after  its 
completion  by  and  as  between  the  im- 
mediate parties,  the  bill  or  note  has 
been  negotiated."  This  statement  is 
referred  to  as  an  expression  of  opin- 
ion that  a  payee  can  never  be  a  holder 
in  due  course,  and  as  thus  interpreted 
is  said  in  Herdman  v.  Wheeler  11902] 
1  K.  B.  (Eng.)  361,  5  B.  R.  C.  651,  to 
have  been  a  dictum  only,  and  too 
broad.  The  court  in  the  Herdman 
Case  says:  "We  are  not  prepared  to 
hold  that  a  payee  of  a  note  can  never 
be  a  holder  in  due  course,  but  it  is,  as 
it  seems  to  us,  just  as  unnecessary 
for  us  to  decide  that  question  as  it 
was  for  the  late  Lord  Chief  Justice  to 
do  so  on  the  case  before  him." 

See  St.  Charles  Sav.  Bank  v.  Ed- 
wards (1912)  248  Mo.  553,  147  S.  W. 
978,  supra,  as  to  notice. 

According  to  the  other  line  of  au- 
thorities, the  payee  may  be  a  bona  fide 
holder.  Ex  parte  Goldberg  (1914)  191 
Ala.  356,  L.R.A.1915F,  1157,  67  So. 
839;  Boston  Steel  &  I.  Co.  ▼.  Steuer 
(1903)  183  Mass.  140,  97  Am.  St  Rep- 
426,  66  N.  E,  646;  Liberty  Trust  Co. 
V.  Tilton  (1914)  217  Mass.  462,  L.R.A. 
1915B,  144,  105  N.  E.  605;  National 
Invest.  &  Secur.  Co.  v.  Corey  (1916) 
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222  Mass.  463,  111  N.  E.  367;  Colonial 
Fur  Ranching  Co.  v.  First  Nat  Bank 

(1917)  227  Mass.  12,  116  N.  E.  731; 
Hebchants*  Nat.  Bank  v.  Smith  (re- 
ported herewith)  ante,  430;  Brown  v. 
Brown  (1915)  91  Misc.  220,  154  N.  Y. 
Sapp.  1098;  BergBtrom  t.  Ritz-Carlton 
Restaurant  &  Hotel  Co.  (1916)  171 
App.  Div.  776,  157  N.  Y.  Supp.  959, 
appeal  dismissed  in  (1917)  220  N.  Y. 
569, 115  N.  E.  1033;  Johnston  v.  Knipe 

(1918)  260  Pa.  504,  L.R.A.1918E,  1042, 
103  Atl.  957. 

See  Thorpe  ▼.  White  (1905)  18S 
Mass.  333,  74  N.  E.  692,  and  Empire 
Trust  Co.  V.  Manhattan  Co.  (1916)  97 
Misc.  694, 162  N.  Y.  Supp.  629,  affirmed 
without  opinion  in  (1917)  180  App. 
Div.  891,  166  N.  Y.  Supp.  1093.  It 
was  assumed  in  State  Bank  v.  Missia 
(1920)  144  Minn.  410,  175  N.  W.  614, 
that  one  whose  name  had  been  in- 
serted in  a  blank  left  for  the  name  of 
the  payee  might  be  a  holder  in  due 
course. 

That  the  payee  may  be  a  holder  in 
due  course  is  the  rule  followed  in 
Canada  and  in  some  English  cases. 
Glenie  v.  Smith  [19081  1  K.  B.  (Eng.) 
263,  77  L.  J.  K.  B.  N.  S.  193,  98  L.  T. 
N.  S.  615,  24  Times  L.  R.  177;  Robin- 
son T.  Mann  (1901)  21  Can.  S.  C.  484; 
McDonough  v.  Cook  (1909)  19  Ont.  L. 
Bep,  267;  Knechtel  Furniture  Co.  v. 
Ideal  House  Furnishers  (1910)  19 
Manitoba  L.  R.  652. 

It  has  been  held  in  England,  how- 
ever, that  where  in  a  suit  upon  a  note 
signed  by  husband  and  wife  as 
makers,  the  wife  in  fact  being  surety, 
which  is  executed  and  delivered 
through  an  intermediary,  duress  is 
shown  by  the  wife,  the  burden  of 
showing  that  value  was  given  in  good 
faith  is  not  shifted  to  the  payee  by 
tile  provision  of  the  Bills  of  Exchange 
Act  that  '"every  holder  of  a  bill  is 
prima  facie  deemed  to  be  a  holder  in 
due  course'  '.  .  .  'but  if  in  an  ac- 
tion on  a  bill  it  Is  admitted  or  proved 
that  the  acceptance,  issue,  or  subse- 
quent negotiation  of  the  bill  is  af- 
fected with  fraud,  duress,  or  force  and 
fear,  or  illegality,  the  burden  of  proof 
is  shifted.' "  The  provision  as  to  the 
shifting  of  the  burden  of  proof  was 
not  intended  to  apply  to  the  case  of 


an  instrument  which  remains  in  the 
-  hands  of  the  person  to  whom  it  was 
originally  delivered.    Talbot  v.  Von 
Boris  [1911]  1  K.  B.  (Eng.)  864. 

The  case  of  Lilly  t.  Farrar  (1908) 
Rap.  Jud.  Quebec  17  B.  R.  564,  which 
is  sometimes  cited  as  authority  for  the 
proposition  that  the  payee  may  be 
a  holder  in  due  course,  is  a  decision 
based  upon  the  theory  of  estoppel 
announced  in  Lloyd's  Bank  t.  (k>oke 
[1907]  1  K.  B.  (Eng.)  794,  6  B.  R.  C. 
666,  76  L.  J.  K.  B.  N.  S.  666,  96  L.  T. 
N.  S.  716,  23  Times  L.  R.  429,  8  Ann. 
Cas.  182.  But  see  Herdman  t.  Wheeler 
(Eng.)  supra. 

A  bank  which  was  the  indorsee  and 
holder  of  a  note,  and  which,  upon 
the  maturity  thereof,  accepted  from 
the  indorser,  who  was  in  reality  an  ac- 
commodation party,  a  demand  note 
signed  by  himself  and  wife,  and  pay- 
able directly  to  the  bank  as  collateral 
for  the  original  note,  was  held  to  be 
a  holder  for  value  in  Lowell  v.  Bick- 
ford  (1909)  201  Mass.  543,  88  N.  E. 
1,  as  against  the  wife  who  was  the  ac- 
commodation party  on  the  demand 
note,  so  as  to  preclude  her  from  set- 
ting up  a  lack  of  consideration. 

This  theory  is  adopted  in  an  obiter 
statement  in  Redfield  v.  Wells  (1918) 
31  Idaho,  416,  173  Pac.  640,  but  in 
that  case  the  payee  of  a  partnership 
check,  who  had  received  the  same 
from  one  of  the  partners,  and  applied 
it  on  the  partner's  individual  debts, 
was  held  not  to  be  a  bona  fide  holder, 
because  of  the  fact  that  he  knew  it  to 
be  a  partnership  check  and  applied  it 
for  the  individual  benefit  of  one  of 
the  partners. 

Various  situations  have  been  in- 
volved in  these  cases.  In  Ex  parte 
Goldberg  (1914)  191  Ala.  366,  L.R.A. 
1916F,  1157,  67  So.  889,  it  was  held 
that  a  surety  on  a  note  cannot  defeat 
payment  to  the  payee  on  the  ground 
that  he  was  defrauded  into  signing  by 
the  false  representation  of  the  prin- 
cipal maker,  to  whom  the  note  was  in- 
trusted, that  the  purported  signature 
of  another  surety  was  genuine,  and 
that  others  would  be  secured  before 
the  note  was  delivered,  under  the  pro- 
visions of  the  Negotiable  Instruments 
Act  that  a  holder  in  due  course  is  one 
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who  had  no  notice  of  infirmity  at  the 
time  the  paper  waa  negotiated  to  him^ 
and  maldng  the  note  subject  to  de- 
fenses in  the  hands  of  the  holder  other 
than  in  due  course,  since  the  statute 
will  not  be  construed  as  excluding  the 
payee  from  the  status  of  holder  in 
due  course. 

In  Boston  Steel  &  I.  Co.  t.  Steuer 
(1903)  183  Mass.  140,  97  Am.  St.  Rep. 
426,  66  N.  E.  646,  the  payee  of  a  wife's 
check,  intended  by  the  wife  to  be  a 
payment  on  her  debt,  but  which  was 
intrusted  to  her  husband  and  de- 
livered by  him  to  the  payee  in  pay- 
ment of  his  own  debt,  is  stated  to  be 
a  bona  fide  holder  of  the  check.  It 
seems,  however,  that  the  check  had 
been  paid ;  at  least,  the  action  was  on 
the  account  of  the  wife,  who  claimed 
the  amount  of  the  check  as  a  credit. 

The  payee  named  in  a  promissory 
note,  who  purchases  it  complete  in 
form  before  maturity,  in  good'  faith, 
and  without  notice  of  any  infirmity  in 
title  or  otherwise,  may,  according  to 
the  court  in  Liberty  Trust  Co.  v.  Tilton 
(1914)  217  Mass.  462,  L.R.A.1915B, 
144,  105  N.  E.  605,  enforce  it  under 
the  Negotiable  Instruments  Law  as 
one  to  whom  it  was  negotiated  as  a 
holder  in  due  course,  against  an  in- 
dorser  whose  instruction  as  to  a  coin- 
dorser,  and  as  to  the  amount  to  be 
filled  in  blanks  left  for  that  purpose, 
were  not  followed  by  the  one  to  whom 
it  was  intrusted  for  delivery,  and  he 
was  held  not  to  be  within  the  section 
of  the  act  providing  that  as  between 
immediate  parties  the  delivery,  to  be 
effectual,  must  be  by  or  under  au- 
thority of  the  party  making,  drawing, 
accepting,  or  indorsing,  as  the  case 
may  be. 

The  payee  of  a  corporate  check 
signed  by  the  corporate  treasurer, 
which  was  delivered  to  the  payee  by 
a  third  person,  and  under  his  direction 
credited  to  an  account  owing  from 
such  third  person  to  the  payee,  is 
stated  in  National  Invest.  &  Secur.  Co. 
v.  Corey  (1916)  222  Mass.  453,  111  N. 
E.  857,  an  action  by  the  corporation 
against  the  payee  to  recover  the 
amount  of  the  checks  which  had  been 
collected  in  the  usual  course  of  busi- 
ness, on  the  ground  that  its  treasurer 


had  no  authority  to  sign  and  deliver 
them,  to  be  a  holder  in  due  course. 

It  is  stated  in  Colonial  Fur  Ranch- 
ing Co.  V.  First  Nat  Bank  (1917)  227 
Mass.  12, 116  N.  E.  731,  that  the  payee 
of  a  corporate  check,  signed  by  an 
officer  whose  individual  debt  was  can- 
celed by  the  check,  may  be  a  bona  fide 
holder.  The  action  was  one  by  an  as- 
signee of  the  corporation  to  recover 
the  amount  of  the  check,  which  had 
been  collected  in  the  usual  course  of 
business. 

In  Bergstrom  v.  Ritz-Carlton  Res- 
taurant &  Hotel  Co.  (1916)  171  App. 
Div.  776,  157  N.  T.  Supp.  959,  an  ac- 
tion by  the  drawee  bank,  which  had 
paid  a  forged  check,  against  the  payee 
thereof,  to  recover  the  amount  thus 
paid,  the  payee  of  the  check  is  stated 
to  be  a  holder  in  due  course  and  for 
value,  in  answer  to  the  contention  of 
the  plaintiff  that  the  rule  that  the 
drawee  of  a  forged  check,  who  had 
by  mistake  paid  the  same,  could  re- 
cover of  anyone  except  a  holder  in 
due  course  and  for  value. 

It  is  held  that  a  creditor,  to  whom 
his  debtor  has  procured  a  note  to  be 
made  payable  by  a  third  person,  may 
be  a  bona  fide  holder  of  the  note  so 
as  not  to  be  affected  by  a  failure  of 
consideration  as  between  the  debtor 
and  the  third  person,  in  Brown  v. 
Brown  (1915)  91  Misc.  220,  164  N.  Y. 
Supp.  1098. 

The  payee  of  a  promissory  note  may 
be  a  holder  in  due  course,  so  as  to 
preclude  an  accommodation  indorser 
of  the  defense  that  blanks  in  the  note 
were  not  filled  in  accordance  with  the 
agreement.  Johnston  v.  Knipe  (1918) 
260  Pa.  504,  L.R.A.1918E,  1042,  103 
Atl.  957. 

A  number  of  cases  in  England  and 
Canada  have  involved  the  liability  of 
an  indorser  of  the  instrument  to  the 
payee.  In  England,  under  the  decision 
in  Steele  v.  McKinlay  (1880)  L.  R.  6 
App.  Cas.  754,  43  L.  T.  N.  S. 
358,  29  Week.  Rep.  17,  4  Eng.  Rul. 
Cas.  218,  a  stranger  who  Indorsed  a 
bill  before  the  payee  was  not  liable  to 
the  payee,  and  this  rule  was  not 
changed  by  the  fact  that  the  indorse- 
ment was  made  before  delivery  to  the 
payee.     The  rule  announced  in  the 
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Steele  Case  was  held  not  to  have  been 
changed  by  the  Bills  of  Exchange  Act. 
Jenkins  &  Sons  v.  Coomber  [1898]  2 
Q.  B.  (Eng.)  168,  67  L.  J.  Q,  B.  N.  S. 
780,  78  L.  T.  N.  S.  752,  14  Times  L.  R. 
425,  47  Week.  Rep.  48.    But  in  Glenie 
V.  Smith  [1908]  1  K.  B.  (Eng.)  263, 
77  L.  J.  K.  B.  N.  S.  193,  98  L.  T.  N.  S. 
515,  24  Times  L.  R.  177,  it  is  held  that 
the  Bills  of  Exchange  Act  does  change 
this  rule — ^at  least,  in  some  instances, 
and  that  one  to 'whom  a  blank  bill, 
indorsed  by  a  stranger  and  accepted 
by  the  drawees,  was  intrusted,  and 
who  thereafter  filled  it  up,  making 
himself  drawer,  and  making  the  bill 
payable  to  himself,  might  recover  of 
the   indorser    upon    dishonor.     Both 
judges    (Cozens-Hardy,    M.    R.,    and 
Fletcher   Moulton,   L.    J.)    expressly 
state  that  the  plaintiff  was  a  holder 
of  the  bill  in  due  course  by  virtue  of 
$  30  of  the  Bills  of  Exchange  Act, 
which  provides  that  every  holder  is 
prima  facie  deemed  to  be  a  holder  In 
due  course.     The  instrument  in  this 
case  was,  however,  filled  up  by  the 
party  to  whom  it  was  intrusted  with- 
in the  limits  of  his  authority,  and 
Fletcher     Moulton,     L.     J.,     states: 
"Therefore  a  party,  even  though  he 
knew  all  the  circumstances  of  the 
case,  and  even  though  he  became  a 
party  to  it  while  it  was  still  incom- 
plete, is  entitled  to  all  the  rights  of 
a  holder  in  due  course  of  an  ordinary 
bill,  if  he  occupies  that  position  with 
regard  to  this  bill."   He  then  adds,  im- 
mediately following:     "I  cannot  see 
why  Glenie  did  not  occupy  that  posi- 
tion.   He  was  admittedly  the  holder; 
and  a  holder  is  to  be  deemed  prima 
facie  the  holder  in  due  course.    It  is 
suggested     that     evidence     can     be 
brought  to  show  that  he  was  not  the 
bolder  in  due  course.    To  what  does 
that  evidence  relate?    It  is  evidence 
of  the  variation  of  the  order  in  which 
tiiese    operations     were    performed. 
That  is  the  very  point  which  the  sec- 
tion says  that  the  defendant  may  not 
•aise.  The  delivery  of  the  blank  sheet  of 
paper  with  his  name  on,  and  stamped, 
authorized  those  operations  to  be  done 
in  any  order,  and  he  is  estopped  from 
laying  that  they  were  not  done  in  the 
proper  order."     That  the  Canadian 


Bills  of  Exchange  Act  changes  the  rule 
of  Steele  v.  McKinlay  is  held  in  the 
cases  in  that  jurisdiction.    In  Canada 
the  court  in  Robinson  v.  Mann  (1901) 
31  Can.  S.  C.  484,  in  allowing  a  re- 
covery by  the  payee  of  a  note,  against 
an  indorser  who  had  written  his  name 
thereon   before   indorsement   by   the 
payee,  cites  §  56  of  the  Bills  of  Ex- 
change   Act,    which    provides    that 
"where  a  person  signs  a  bill  otherwise 
than  as  a  drawer  or  acceptor,  he  there- 
by incurs  the  liability  of  an  indorser 
to  a  holder  in  due  course,  and  is  sub- 
ject to  all  the  provisions  of  this  act 
respecting     indorsers,"     and     says: 
"Then,  when  the  bank  took  the  note, 
was  it  not  entitled  to  the  benefit  of  the 
respondent's    liability    as    indorser? 
Certainly  it  was,  for  by  force  of  the 
statute  the  indorsement  operated  as 
what  has  long  been  known  in  the 
French  commercial  law  as  an  'aval,' 
a  form  of  liability  which  is  now  by 
the  statute  adopted  in  English  law. 
The  argument  for  the  appellant,  as  I 
understand  it,  is  that  this  indorse- 
ment, at  most,   amounted  only  to  a 
guaranty,  and  that,  there  being  no 
consideration    expressed    in    writing, 
the  Statute  of  Frauds  would  have  been 
an  answer  if  the  bank  had  sued  the 
respondent    .    .    .    Here,  however,  the 
note  was   negotiated,  and  the  bank 
was  holder  in  due  course,  and  con- 
sequently the  56th  section  of  the  act 
applies  and  creates  a  liability  as  in- 
dorser,  independently   altogether   of 
the   principle   of   guaranty.     If   the 
section  referred  to  is  to  have  any  ef- 
fect, it  must  apply  to  a  case  like  this." 
Robinson  v.  Mann  was  followed  in  Mc- 
Donough  V.  Cook  (1909)   19  Ont.  L. 
Rep.  267,  a  case  having  similar  facts, 
after  the  Canadian  act  had  been  re- 
cast, but  without  change  in  the  sub- 
stance  of  the  section   under  which 
Robinson     v.     Mann    was     decided. 
Robinson  v.  Mann  was  followed,  also, 
in   Knechtel    Furniture  Co.   v.   Ideal 
House  Furnishers  (1910)  19  Manitoba 
L.  R.  652,  a  case  having  similar  facts. 
If  the  payee  knows  the  instrument 
was  executed  in  blank,  he  cannot  ac- 
quire the  rights  of  a  bona  fide  holder. 
Boston  Steel  &  I.  Co.  v.  Steuer  (1903) 
183  Mass.  140,  97  Am.  St.  Rep.  426, 
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66  N.  E.  646.  The  contrary  holding  in 
Glenie  v.  Smith  [1908]  1  K.  B.  (Eng.) 
263,  77  L.  J.  K.  B.  N.  S.  193,  98  L.  T. 
N.  S.  515,  24  Times  L.  R.  177,  cannot 
be  supported.  Whatever  may  be  the 
rule  as  to  a  payee  being  a  holder  in 
due  course,  it  cannot  be  that  a  payee 
to  whom  the  instrument  in  blank  has 
been  intrusted,  and  who  thereupon 
fills  it  up,  can  be  such. 

It  thus  appears  that  opinion  is  quite 
evenly  divided  on  the  question  under 
annotation.  A  logical  construction  of 
the  Negotiable  Instruments  Act  sup- 
ports the  conclusion  reached  by  those 
courts  which  hold  that  the  payee  in 
whose  hands  the  instrument  has  its  in- 
ception cannot  be  a  holder  in  due 
course  under  the  act.  The  provisions 
of  the  act  which  have  been  involved 
in  the  discussion  heretofore  had  on 
the  question  are  as  follows: 

Sec.  191.  "In  this  act,  unless  the 
context  otherwise  requires:  .  .  . 
'Holder'  means  the  payee  or  indorsee 
of  a  bill  or  note,  who  is  in  possession 
of  it,  or  the  bearer  thereof.  .  .  . 
'Issue'  means  the  first  delivery  of  the 
instrument,  complete  in  form,  to  the 
person  who  takes  it  as  a  holder." 

Sec.  30.  "What  constitutes  negoti- 
ation.— An  instrument  is  negotiated 
when  it  is  transferred  from  one  person 
to  another  in  such  manner  as  to  con- 
stitute the  transferee  the  holder 
thereof.  If  payable  to  bearer  it  is 
negotiated  by  delivery;  if  payable  to 
order  it  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  de- 
livery." 

Sec.  52.  "What  constitutes  a  holder 
in  due  course. — A  holder  in  due  course 
is  a  holder  who  has  taken  the  instru- 
ment under  the  following  conditions: 
(1)  That  it  is  complete  and  regular 
upon  its  face.  (2)  That  he  became  the 
holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  has  been 
previously  dishonored,  if  such  was  the 
fact.  (3)  That  he  took  it  in  good  faith 
and  for  value.  (4)  That  at  the  time  it 
was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person 
negotiating  it." 

Sec.  57.  "Rights  of  holder  in  due 
course. — A  holder  in  due  course  holds 


the  instrument  free  from  any  defect 
of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties 
among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  full 
amount  thereof  against  all  parties 
liable  thereon." 

Sec.  59.  "Presumption — burden  of 
proof— exception. — ^Every  holder  is 
deemed  prima  facie  to  be  a  holder  in 
due  course ;  but  when  it  is  shown  that 
the  title  of  any  person  who  has  nego- 
tiated the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove 
that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder 
in  due  course.  But  the  last-men- 
tioned rule  does  not  apply  in  favor  of 
a  party  who  became  bound  on  the  in- 
strument prior  to  the  acquisition  of 
such  defective  title." 

Throughout  the  act  a  holder  in  due 
course  is  treated  as  one  to  whom  the 
instrument  has  been  negotiated  by 
one  in  whose  hands  it  was  an  obliga- 
tion. Vander  Ploeg  v.  Van  Zuuk 
(1907)  135  Iowa,  350,  13  L.R.A.(N.S.) 
490,  124  Am.  St.  Rep.  275,  112  N.  W. 
807;  Builders  Lime  &  Cement  Co.  v. 
Weimer  (1915)  170  Iowa,  444,  151  N. 
W.  100,  Ann.  Cas.  1917C,  1174;  South- 
ern Nat.  Life  Realty  Corp.  v.  People's 
Bank  (1917)  178  Ky.  80,  198  S.  W. 
643;  St.  Charles  Sav.  Bank  v.  Edwards 
(1912)  243  Mo.  553,  147  S.  W.  978; 
Bank  of  Gresham  v.  Walch  (1915)  76 
Or.  272,  147  Pac.  534;  Britton 
Mill.  Co.  V.  Williams  (1921)  —  S.  D. 
— ,  184  N.  W.  265;  Lewis  v.  Clay 
(1897)  67  L.  J.  Q.  B.  N.  S.  (Eng.)  224, 
77  L.  T.  N.  S.  653,  14  Times  L.  R.  149, 
46  Week.  Rep.  819;  Herdman  v. 
Wheeler  [1902]  1  K.  B.  (Eng.)  361,  5 
B.  R.  C.  651,  71  L.  J.  K.  B.  N.  S.  270, 
50  Week.  Rep.  300,  86  L.  T.  N.  S.  48, 
18  Times  L.  R.  190.  The  court  in 
Vander  Ploeg  v.  Van  Zuuk  (1907)  136 
Iowa,  360,  13  L.R.A.(N.S.)  490,  124 
Am.  St.  Rep.  275,  112  N.  W.  807,  after 
referring  to  the  foregoing  provisions 
of  the  Negotiable  Instruments  Act, 
says:  "It  seems  to  us,  under  these 
definitions  and  the  application  there- 
of, that  the  plaintiff  was  the  holder  of 
the  note,  but  not  a  holder  in  due 
course.  The  latter  term  seems  un- 
questionably to  be  used  to  indicate  a 
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person  to  whom,  after  completion  and 
delivery,  the  instrument  has  been 
negotiated.  In  the  ordinary  case  the 
payee  of  the  instrument  is  the  person 
with  whom  the  contract  is  made,  and 
his  rights  are  not,  in  general,  depend- 
ent on  any  peculiarities  in  the  Law  of 
Negotiable  Instruments.  The  pecu- 
liarities of  that  law  distinguishing 
negotiable  instruments  from  other 
contracts  relate  to  a  holder  who  has 
taken  by  negotiation,  not  as  an 
original  party.  ...  In  other  words, 
we  think  that  'holder  in  due  course' 
should  be  construed  as  applicable  only 
to  one  who  takes  the  instrument  by 
negotiation  from  another  who  is  a 
holder."  "While  the  instrument  is 
still  in  the  hands  of  the  original 
payee,  the  'courier'  has  not  started  on 
its  career  without  luggage."  St. 
Charles  Sav.  Bank  v.  Edwards  (1912) 
243  Mo.  553, 147  S.  W.  978.  The  court 
in  Bank  of  Gresham  v.  Walch  (1915) 
76  Or.  272, 147  Pac.  534,  after  citing  § 
52  (L.  0.  L.  §  5885),  says:  "The 
plaintiff  bank  is  the  original  payee 
named  in  the  note  sued  on.  It  has 
never  been  indorsed  or  transferred. 
Plaintiff  is  not  a  holder  thereof  in  due 
course,  within  the  meaning  of  the 
statute."  The  court  in  Lewis  t.  Clay 
(1897)  67  L.  J.  Q.  B.  N.  S.  (Eng.)  224, 
says,  in  answer  to  the  argument  that 
the  payee  of  a  note  was  a  holder  in 
due  course  under  the  Bills  of  Ex- 
change Act:  "Further,  an  examina- 
tion of  §§  20,  21,  29,  30,  and  38,  relat- 
ing expressly  to  bills,  and  §§  83,  84, 
88,  and  89,  relating  to  promissory 
notes,  will  make  it  quite  clear  that  'a 
holder  in  due  course'  is  a  person  to 
whom,  after  its  completion  by  and 
as  between  the  immediate  parties,  the 
bill  or  note  has  been  negotiated.  In 
the  present  case  the  plaintiff  is  named 
as  payee  on  the  face  of  the  promissory 
note,  and  therefore  is  one  of  the  im- 
mediate parties.  The  promissory 
notes  have  in  fact  never  been  nego- 
tiated, within  the  meaning  of  the  act." 
The  court  in  Herdman  v.  Wheeler 
[19021  1  K.  B.  (Eng.)  361,  5  B.  R.  C. 
651,  says:  "The  real  point  in  the 
present  case,  after  all,  is  Can  we  hold 
that  this  note  was  'negotiated'  to  the 
plaintiff    within    the    meaning    with 


which  the  words  are  used  in  the  pro- 
viso to  the  20th  section?  And,  as  to 
this,  we  certainly  have  the  opinion  of 
the  late  Lord  Chief  Justice  that  a  de- 
livery to  a  payee  for  value  is  not  a 
'negotiating'  within  the  meaning  of 
the  act.  In  the  31st  section  it  is  said : 
'A  bill  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in 
such  a  manner  as  to  constitute  the 
transferee  the  holder  of  the  bill.' 
Does  this  mean  only  from  one  person 
who  is  holder,  to  another,  or  may  the 
person  transferring  be  an  agent  in 
possession  of  the  bill  otherwise  than 
as  holder,  whose  delivery  constitutes 
the  receiver  a  holder?  And  even  if 
that  cannot  be  the  meaning  in  the  31st 
section,  may  it  not  be  possible  to  say 
that,  in  the  20th  section,  'negotiated  to 
a  holder  in  due  course'  means  no  more 
than  delivered  to  a  person  in  such  a 
way  that  he  thereupon  becomes  a 
holder  in  due  course?  .  .  .  We  have 
come  to  the  conclusion  that  we  should 
be  unfairly  straining  the  words,  if  we 
did  not  hold  that  'negotiated,'  in  the 
proviso  at  the  end  of  the  20th  section, 
meant  transferred  by  one  holder  to  an- 
other. It  is  to  be  observed  that  the 
Bills  of  Exchange  Act,  in  §  2,  defines 
issue'  as  meaning  the  first  delivery 
of  the  bill  or  note  complete  in  form 
to  a  person  who  takes  it  as  holder.' 
Here,  Anderson  clearly  issued  the 'note 
to  the  plaintiff  within  the  meaning  of 
this  definition.  -There  is,  therefore,  a 
technical  word  defined  and  used  in  the 
act  to  mean  that  which  Anderson  did 
here,  and  the  appropriate  words  to 
have  used  in  the  proviso  to  §  20,  if  it 
had  been  intended  to  include  this  case, 
would  have  been:  'If  such  instru- 
ment, after  completion,  is  issued  or 
negotiated  to  a  holder  in  due  course.' 
Those  are  not  the  words,  and  although 
we  think  that  the  present  case  might 
possibly  have  been  decided  in  the 
plaintiff's  favor,  before  the  Bills  of 
Exchange  Act  was  passed,  we  think  I 
that  we  cannot,  consistently  with  the 
meaning  of  'issue'  and  'negotiate'  in 
the  act,  say  that  the  present  case  is 
covered  by  the  words  used  in  the  pro- 
viso." I 
What  is  just  stated  to  be  true  of  the 
Bills  of  Exchange  Act  is  true  of  the 
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Negotiable  Instruments  Act.  Through- 
out the  act  the  "issue"  of  an  instru- 
ment is  contrasted  with  its  "negotia- 
tion." According  to  §  191:  "'Issue' 
means  the  first  delivery  of  the  instru- 
ment, complete  in  form,  to  the  person 
who  takes  it  as  a  holder."  According 
to  §  30:  "An  instrument  is  negotiated 
when  it  is  transferred  from  one  per- 
son to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder 
thereof.  If  payable  to  bearer  it  is 
negotiated  by  delivery;  if  payable  to 
order  it  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  de- 
livery." So  that,  when,  in  defining  a 
holder  in  due  course  in  §  62,  the  act 
defines  him  to  be  a  holder  who  has 
taken  the  instrument  under  the  fol- 
lowing condition  (among  others) : 
"That  at  the  time  it  was  negotiated 
to  him  he  had  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it," 
a  person  to  whom  the  instrument  is 
transferred  from  a  previous  holder  is 
clearly  meant.  The  court  in  Southern 
Nat.  Life  Realty  Corp.  v.  People's 
Bank  (1917)  178  Ky.  80, 198  S.  W.  543, 
refers  to  §  190  of  the  act,  which  de- 
fines the  word  "issue,"  as  used  in  the 
act,  to  mean  "first  delivery  of  the  in- 
strument complete  in  form  to  a  per- 
son who  takes  it  as  a  holder;"  and  also 
§  30,  which  declares  that  "an  instru- 
ment is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in 
such  manner  as  to  constitute  the 
transferee  the  holder  thereof.  .  .  . 
If  payable  to  order  it  is  negotiated  by 
the  indorsement  of  the  holder  com- 
pleted by  delivery,"  and  says:  "It  is, 
therefore,  apparent  that,  as  used  in 
the  act,  these  words  have  a  peculiar 
and  restricted  meaning.  The  promis- 
sory note  involved  here  was  issued  to 
plaintiff,  but  it  was  never  negotiated. 
.  .  .  And  as  plaintiff  was  the  payee 
to  whom  the  note  was  issued,  and  the 
note  was  never  negotiated,  although 
a  negotiable  instrument,  it  is  likewise 
apparent  plaintiff  was  a  holder,  but 
not  a  holder  in  due  course,  who,  under 
§  67,  'holds  the  instrument  free  from 
any  defect  of  title  of  prior  parties  and 
free  from  defenses  available  to  prior 
parties    among    themselves.'"      This 


construction  is  strengthened  by  the 
provision  of  §  57,  which,  in  defining 
the  rights  of  a  holder  in  due  course, 
says:  "A  holder  in  due  course  holds 
the  instrument  free  from  any  defect 
of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties 
among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  full 
amount  thereof  against  all  parties  lia- 
ble thereon."  There  are  no  parties 
prior  to  a  payee  in  whose  hands  the 
instrument  has  its  inception  as  an  ob- 
ligation; the  instrument  is  a  contract 
between  the  maker  and  the  payee,  who 
are  the  original  parties,  between 
whom  the  ordinary  rules  as  to  con- 
tracts apply  unless  there  is  some  es- 
toppel outside  the  instrument 

The  arguments  in  favor  of  the 
theory  that  the  payee  may  be  a  holder 
in  due  course,  under  the  Negotiable 
Instruments  Act,  are  in  the  main  set 
forth  in  Meechants'  Nat.  Bank  v. 
Smith  (reported  herewith)  ante,  430. 
All  of  the  cases  which  hold  that  the 
payee  may  be  a  holder  in  due  ceurse 
under  the  Negotiable  Instruments 
Act  are  of  the  opinion  that  at  conunon 
law  such  was  the  rule.  And  these 
courts  reason  that,  this  being  the  rule 
at  common  law,  the  Negotiable  In- 
struments Act  was  not  intended  to  re- 
strict the  rights  of  the  payee. 

The  court  in  Ex  parte  Goldberg 
(1914)  191  Ala.  866,  L.R;A.1915F, 
1167,  67  So.  839,  says:  "Keeping  all 
this  in  mind,  we  cannot,  upon  a  very 
full  consideration  of  the  language  and 
provisions  of  the  Commercial  Code, 
assent  to  the  view  that  it  has  with- 
drawn from  a  payee  the  status  of  a 
holder  in  due  course,  in  those  cases 
where  he  was  so  regarded  and  pro- 
tected prior  tp  its  enactment.  And 
we  think  and  hold  that  subdivision  4 
of  §  6007,  defining  a  holder  in  due 
course,  must  be  construed  tui  applica- 
ble to  a  holder  if  he  be  a  negotiates 
and  not  as  excluding  from  the  general 
class  all  who  are  not  holders  by  nego- 
tiation. It  is  clear  that  if  subdivision 
4  of  §  6007  does  not,  by  necessary  im- 
plication, exclude  a  payee  in  every 
case  from  the  status  of  'holder  in  due 
course,'  there  is  nothing  else  in  the 
Code  which  even  suggests  that  result 


Digitized  by  VjOOQIC 


ANNO.— PAYEE  AS  HOLDER  IN  DUE  COURSE. 


445 


And  even  if  we  could  not  construe 
subdivision  4  as  above  indicated,  we 
think  it  would  still  be  perfectly  con- 
sonant with  reason,  and  with  the  gen- 
eral language  and  purpose  of  law,  to 
hold  that  the  definition  of  a  'holder  in 
due  course,'  as  expressed  in  the  entire 
section  (5007),  was  framed  with  re- 
gard only  to  the  usual  and  ordinary 
case  of  negotiatees,  and  that  the  oc- 
casionally exceptional  status  of  a 
payee,  as  such,  is  simply  a  casus 
omissus  contemplated  and  provided 
for  by  §  5143:  'In  any  case  not  pro- 
vided for  in  this  chapter,  the  rules  of 
the  law  merchant  shall  govern." 

The  court  in  Ex  parte  Goldberg 
(Ala.)  supra,  says:  "It  might  be 
conceded  that  'negotiate,'  as  used 
throughout  the  act,  means  always 
only  the  transfer  from  one  holder 
to  another  after  the  instrument  has 
been  'issued,'  as  held  in  Herdman 
V.  Wheeler  [19021  1  K.  B.  (Eng.)  861, 
5  B.  R.  C.  651,  71  L.  J.  K.  B.  N.  S.  270, 
50  Week.  Rep.  300,  86  L.  T.  N.  S.  48, 18 
Times  L.  R.  190,  and  Vander  Ploeg  v. 
Van  Zuuk  (1907)  135  Iowa,  350,  13 
L.R.A.(N.S.)  490, 124  Ahl  St.  Rep.  275, 
112  N.  W.  807,  supra, — which,  how- 
ever, we  do  not  now  attempt  to  de- 
cide,— without  affecting  our  judgment 
in  this  case." 

It  is  stated  in  Liberty  Trust  Gq.  ▼. 
Tllton  (1914)  217  Mass.  462,  L.R.A. 
1915D,  144,  105  N.  E.  606,  that  a 
promissory  note,  complete  as  to  form 
and  payable  to  a  named  person,  may  be 
negotiated  to  that  person  by  being 
sold  to  him  or  taken  by  him  for  value. 
The  court  then  refers  to  the  word  "ne- 
gotiation," as  defined  in  §  47  of  the 
act,  wherein  it  is  provided  that  an  in- 
strument is  negotiated  when  it  is 
transferred  from  one  person  to  an- 
other in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof,  and 
says  that  the  remaining  sentence  of 
§  47,  namely:  "If  payable  to  bearer, 
it  is  negotiated  by  delivery ;  if  payable 
to  order  it  is  negotiated  by  the  in- 
dorsement of  the  holder  completed  by 
delivery,"  was  not  intended  to  include 
all  the  ways  in  which  an  instrument, 
night  be  negotiated,  nor  to  restrict 
the  comprehensive  terms  of  the  pre- 
ceding  sentence,    but    that    clearly, 


under  these  two  sections,  a  negotiable 
instrument  payable  to  a  named  payee 
is  negotiated  when  physical  possession 
of  it  is  handed  for  value  to  the  per- 
son named  as  payee. 

The  payees  of  these  instruments 
were  held  not  to  be  "immediate  par- 
ties" within  the  meaning  of  the  pro- 
vision of  the  Negotiable  Instruments 
Act  that,  as  between  immediate  par- 
ties, the  delivery,  to  be  effectual,  must 
be  made  by  or  under  the  authority  of 
the  party  making,  drawing,  accept- 
ing, or  indorsing,  as  the  case  may  be. 
Liberty  Trust  Go.  v.  Tilton  (Mass.) 
supra;  National  Invest.  &  Secur.  Co.  v. 
Corey  (1916)  222  Mass.  453,  111  N.  E. 
367,  supra. 

A  number  of  the  courts  holding  the 
payee  may  be  a  bona  fide  holder  rely 
upon  the  provision  of  §  69  that  every 
holder  is  deemed  prima  facie  to  be  a 
holder  in  due  course.  This,  together 
with  the  definition  of  "holder"  in  § 
191,  to  the  effect  that  "holder"  in- 
cludes the  payee,  is  regarded  as  show- 
ing that  the  payee  is  presumed  to  be 
a  holder  in  due  course.  But  §  191  de- 
fines a  "bolder"  as  including  the  payee 
in  the  act,  "unless  the  context  other- 
wise requires."  The  context  of  i  59 
clearly  requires  otherwise. 

The  holding  of  these  courts  that  the 
payee  of  a  negotiable  instrument  may 
be  a  holder  thereof  in  due  course 
seems  to  have  arisen  from  a  failure  to 
discriminate  between  a  holder  in  due 
course  under  the  Negotiable  Instru- 
ments Act,  and  a  bona  fide  holder  as 
applied  to  the  law  generally.  The 
protection  that  is  afforded  bona  fide 
holders  is  not  confined  to  negotiable 
instruments.  Equity  will  not  grant  re- 
lief from  fraud  as  against  a  bona  fide 
purchaser  without  notice  of  secret 
claims;  such  a  purchaser  is  protected 
against  such  claims.  1  Story,  Eq.  Jur. 
14th  ed.  §§  542,  573,  et  seq.  Equity 
will  not  grant  relief  from  accident  as 
against  a  bona  fide  purchaser  for  a 
valuable  consideration,  and  without 
notice.  1  Story,  Eq.  Jur.  14th  ed.  § 
152.  These  instances  might  be  multi- 
plied, but  the  above  are  sufficient  to 
show  that  the  term  "bona  fide  pur- 
chaser" is  not  confined  to  the  Law  of 
Negotiable  Instruments.     In  fact,  it 
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has  been  said  that  "there  seems  no 
reason  to  distinguish  the  meaning  of 
'purchaser  for  value  in  good  faith 
without  notice,  in  the  Law  of  Nego- 
tiable Instruments,  and  in  the  Law 
of  Sales."  Williston,  Sales,  §  621. 
That  a  bona  fide  holder  is  a  favorite 
of  the  law  generally  being  true,  the 
decisions  in  these  cases  should  more 
properly  have  been  based  upon  the 
general  theory  than  upon  the  Nego- 
tiable Instruments  Act. 

The  protection  that  is  afforded  a 
bona  fide  holder  in  the  law  generally 
rests  upon  an '  estoppel.  In  the  ap- 
plication of  this  doctrine  it  was  held 
in  Lloyd's  Bank  v.  Cooke  [1907]  1  K.  B. 
(Eng.)  794,  5  B,  R.  C,  666,  76  L.  J.  K. 
B.  N.  S.  666,  96  L.  T.  N.  S.  715,  23 
Times  L.  R.  429,  8  Ann.  Cas.  182,  on 
facts  very  similar  to  those  involved  in 
Herdman  v.  Wheeler  [1902]  1  K.  B. 
(Eng.)  361,  5  B.  R.  C.  651,  71  L.  J.  K. 
B.  N.  S.  270,  50  Week.  Rep.  300,  86  L. 
T.  N.  S.  48,  18  Times  L.  R.  190,  supra, 
that  the  maker  was  estopped  to  deny 
his  liability  to  the  payee.  Some 
limitations  are  placed  upon  the  theory 
of  estoppel  as  applied  to  such  cases, 
by  the  subsequent  decision  in  Smith  v. 
Prosser  [1907]  2  K.  B.  (Eng.)  735,  5 
B.  R.  C.  682,  97  L.  T.  N.  S.  155,  23 
Times  L.  R.  697,  12  Ann.  Cas.  191,  but 
is  is  believed  that  in  the  ordinary  case, 
where  the  equities  require  it,  an  es- 
toppel can  be  worked  out.  Unless  the 
obligor  sought  to  be  held  liable  to  the 
payee  has  in  some  way  estopped  him- 
self to  deny  his  liability,  it  seems  clear 
that  he  should  not  be  held  liable.  It 
seems  clear  that  most,  if  not  all,  of  the 
cases  sustaining  the  payee's  right  to 
recovery,  might  have  been  based  on 
the  theory  of  estoppel,  and  some  deny- 
ing the  right  to  recover  might  have 


been  decided  otherwise,  had  the  court 

considered  the  theory. 

The  difficulties  in  the  way  of  basing 
a  decision  on  the  theory  that  the  payee 
is  a  holder  in  due  course  are  well  il- 
lustrated in  the  two  English  decisions 
and  Talbot  v.  Von  Boris  [1911]  1  K.  B. 
(Eng.)  263,  77  L.  J.  K.  B.  N.  S.  193, 
98  L.  T.  N.  S.  515,  24  Times  L.  R.  177, 
and  Talbot  v.  Von  Bori  [1911]  1  K.  B. 
(Eng.)  854,  80  L.  J.  K.  B.  N.  S.  661, 104 
L.  T.  N.  S.  524,  27  Times  L.  R.  266,  55 
Sol.  Jo.  290.  In  the  Glenie  Case,  al- 
though it  was  not  necessary  to  the  de- 
cision, both  judges  who  write  opinions 
expressly  state  that  a  payee  who  filled 
in  the  blanks  in  the  instrument  in- 
volved was  a  holder  in  due  course. 
Whatever  may  be  the  rule  as  to  the 
character  of  a  payee  who  had  no  knowl- 
edge that  the  instrument  was  executed 
in  blank,  it  seems  clear  that  a  payee 
who  has  such  knowledge  cannot  be  a 
holder  in  due  course.  In  the  Talbot 
Case,  both  Vaughan  Williams,  L.  J., 
and  Farwell,  L.  J.,  approve  of  the 
theory  that  under  the  first  part  of  § 
30,  sub.  2,  of  the  Bills  of  Exchange 
Act,  a  payee  may  be  a  holder  in  due 
course,  but  hold  that  under  the  latter 
part  of  the  above  section,  relating  to 
the  shifting  of  the  burden  of  proof, 
the  payee  should  not  be  so  regarded 
(see  supra).  In  other  words,  the  payee 
is  permitted  to  be  a  holder  in  due 
course  for  the  purpose  of  avoiding  de- 
fenses good  as  against  other  than 
holders  in  due  course,  but  having 
reached  this  point,  he  can  then  assume 
a  character  other  than  that  of  a  hold- 
er in  due  course,  for  the  purpose  of 
avoiding  burdens  cast  upon  such 
holders.  This  seems  to  be  a  reductio 
ad  adsurdum.  W.  A.  K 
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MAMIE  PETERSON 

V. 

MAYME  HEDRICK  CLEAVER  et  al.,  Appts. 

NebnUka  Supreme  Court— December  28,  1920, 
(—  Neb.  — ,  181  N.  W.  187.) 

Libd  —  commanication  by  officer  of  society. 

1.  When  a  publication  is  made  by  a  chief  officer  of  a  fraternal  insurance 
association,  addressed  to  the  members  of  the  association,  concerning  a 
subject-matter  which  affects  the  general  welfare  of  the  association,  such 
communication,  although  containing  words  which  are  libelous  per  se,  is 
qualifiedly  privileged,  and  is  a  complete  defense  unless  it  is  shown  by 
plaintiff  by  a  preponderance  of  the  evidence  that  the  publication  was 
made  with  express  malice. 

[See  note  on  this  question  beginning  on  page  463.] 


Associations  —  liability  for  libeL 

2.  A  fraternal  beneficiary  associa- 
tion, organized  under  the  laws  of  this 
state  without  capital  stock,  is  liable 
to  a  member  of  such  association  for 
libel  published  by  its  officers,  acting 
within  the  scope  of  their  authority  and 
in  the  discharge  of  its  business. 

[See  17  R.  C.  L.  382.] 

Libel  —  liability  of  author. 

3.  The  author  of  an  article  which  is 
libelous,  and  which  is  published  at 
his  instance,  is  liable  with  the  pub- 

Headnotes  by  DAY,  J. 


Usher  in  an  action  brought  by  the  per- 
son defamed. 

[See  17  R.  C.  L.  378.] 
Trial  —  instructions  —  sufficiency. 

4.  Instructions  examined,  and  held 
to  be  without  error  to  the  appellant. 
Evidence — malice. 

6.  Evidence  examined,  and  held  suf- 
ficient to  submit  to  the  jury  the  ques- 
tion of  express  malice. 
—  sufficiency. 

6.  Evidence  examined,  and  held  to 
sustain  the  verdict. 


Appeal  by  defeifdants  from  a  judgment  of  the  District  Court  for 
Douglas  County  (Estelle,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  publication  of  an  alleged  libeL    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Matthew  Gering  and  Wil- 
liam J.  Uotz,  for  appellant  Cleaver: 

The  publication  was  privileged. 

25  Cyc.  390. 

Messrs.  Stiner  &  Boslaogh,  for  ap- 
pellant Degree  of  Honor: 

Defendant  Degree  of  Honor  of  the 
State  of  Nebraska  is  a  fraternal  ben- 
eficiary association,  and  it  not  liable 
for  a  publication  made  by  its  officers 
in  reference  to  one  of  its  members. 

2  Bacon,  Life  &  Acci.  Ins.  §  612, 
p.  1521;  Gilbert  v.  Crystal  Fountain 
Lodge,  80  Ga.  284, 12  Am.  St.  Rep.  255, 
4  S.  E.  906;  De  S^nancour  v.  Soci6t§ 
la  Fr^voyance,  146  Mass.  616,  16  N.  E. 
558;  29  Cyc.  7;  19  R.  C.  L.  1180;  7 
C,  J.  1051 ;  Lake  v.  Minnesota  Masonic 
Relief  Asso.  61  Minn.  96,  52  Am.  St. 
Bep.  548,  63  N.  W.  261. 


The  statements  made  were  true, 
published  on  a  lawful  occasion  with- 
out malice,  and  were  privileged. 

Kirkpatrick  v.  Eagle  Lodge,  26  Kan. 
384,  40  Am.  Rep.  316;  Shurtleff  v. 
Stevens,  51  Vt.  501,  31  Am.  Rep,  698; 
Andrews  v.  Gardiner,  224  N.  Y.  440, 
2  A.L.R.  1371,  121  N.  E.  341;  Putnal 
V.  Inman,  76  Fla.  553,  3  A.L.R.  1580, 
80  So.  316;  Pokrok  Zapadu  Pub.  Co.  v. 
Zizkovsky,  42  Neb.  64,  60  N.  W.  358; 
Piper  v,  Woolman,  43  Neb.  280,  61 
N.  W.  588;  Greenwood  v.  Cobbey,  26 
Neb.  449,  42  N.  W.  418;  Holmes  v. 
Royal  Fraternal  Union,  222  Mo.  556, 
26  L.R.A.(N.S.)  1089,  121  S.  W.  100; 
Sunderlin  v.  Bradstreet,  46  N.  Y.  191, 
7  Am.  Rep.  322 ;  Sullivan  v.  Strathan- 
Hutton-Evans  Commission  Co.  152  Mo. 
268,    47    L,R.A.    859,    53    S.  W.    912; 
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Byam  v.  Collins,  111  N.  Y.  143,  2 
L.R.A.  129,  7  Am.  St.  Rep.  726, 19  N.  E. 
75;  Holmes  v.  Clisby,  121  Ga.  241,  104 
Am.  St.  Rep.  117,  48  S.  E.  934;  17  R. 
C.  L.  869;  25  Cyc.  885;  18  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1085;  Barrows  v.  Bell, 
7  Gray,  311,  66  Am.  Dec.  479;  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Quisrley,  21 
How.  208,  15  L,  ed.  78 ;  Hatch  v.  Lane, 
105  Mass.  394;  Gattis  v.  Kilgo,  140  N. 
C.  106,  52  S.  E.  249 ;  Kleizer  v.  Symmes, 
40  Ind.  562;  Landis  v.  Campbell,  79 
Mo.  433,  49  Am.  Rep.  239. 

The  writing  did  not  lose  its  privi- 
leged character  because  it  reached 
persons  other  than  members  of  the 
order. 

Mertens  v.  Bee  Pub.  Co.  5  Neb.  Unof. 
593,  99  N.  W.  847;  Redgate  v.  Roush, 
61  Kan.  480,  48  L.R.A.  236,  59  Pac. 
1050;  Hatch  v.  Lane,  105  Mass.  894; 
De  S^nancour  v.  Socifet6  la  Prfevoy- 
ance,  146  Mass.  616,  16  N.  E.  633; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Quig- 
ley,  21  How.  202, 15  L.  ed.  78 ;  Barrows 
V.  Bell,  7  Gray,  311,  66  Am.  Dec.  479; 
Farnsworth  v.  Storrs,  5  Cush.  412; 
Gattis  V.  Kilgo,  140  N.  C.  106,  62  S.  E. 
249. 

Truth,  when  published  with  good 
motives  and  for  justifiable  ends,  can- 
not constitute  a  libel. 

Pokrok  Zapadu  Pub.  Co.  v.  Zizkov- 
sky,  42  Neb.  64,  60  N.  W.  358;  Wertz  v. 
Sprecher,  82  Neb.  834,  118  N.  W.  107, 
17  Ann.  Cas.  758;  Larson  v.  Cox,  68 
Neb.  44,  93  N.  W.  1011. 

The  court  erred  in  instructions 
given  to  the  jury. 

Kirkpatrick  v.  Eagle  Lodge,  26  Kan. 
384,  40  Am.  Rep.  316;  Andrews  v. 
Gardiner,  224  N.  Y.  440,  1  A.L.R.  187, 
121  N.  E.  841;  Greenwood  v.  Cobbey, 
26  Neb.  449,  42  N.  W.  413;  Bryant  v. 
Modern  Woodmen,  86  Neb.  372,  27 
L,R.A.(N.S.)  621,  125  N.  W.  621,  21 
Ann.  Cas.  365;  Samuelson  v.  Gale  Mfg. 
Co.  1  Neb.  Unof.  815,  95  N.  W.  809; 
Jensen  v.  Halstead,  61  Neb.  249,  85  N. 
W.  78. 

Messrs.  Anson  H.  Bigelow  and 
Weaver  &  Giller,  for  appellee: 

The  qualifications  of  qualified  priv- 
ileges are  for  the  jury. 

Townshend,  Libel  &  Slander,  4th  ed. 
9  288;  Dickson  v.  Wilton,  1  Post. 
&  F.  419;  Wise  v.  Brotherhood  of 
Locomotive  Firemen  &  Enginemen, 
164  C.  C.  A.  469,  252  Fed.  961. 

The  defendant  Degree  of  Honor,  as 
an  incorporated  fraternal  insurance 
society,  is  liable  for  a  libelous  publi- 
cation made  by  its  chief  executive  and 
published  by  it  in  its  official  journal. 


Holmes  v.  Royal  Fraternal  Union, 
222  Mo.  656,  26  L.R.A.(N.S.)  1080,  121 
S.  W.  100;  Wise  v.  Brotherhood  of 
Locomotive  Firemen  &  Enginemen, 
supra;  Niblack,  Mut.  Ben.  Soc.  §  84. 

Day,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  recovered  a  judg- 
ment in  the  district  court  for  Doug- 
las county  for  $1,500  against  the 
defendants  in  an  action  for  libel. 
Defendants  have  appealed. 

The  defendant  the  Degree  of 
Honor  of  the  State  of  Nebraska  is 
a  fraternal  organization  doing  a 
fraternal  insurance  business,  having 
also  social  features,  and  composed 
of  a  grand  lodge  with  subordinate 
lodges.  It  is  a  corporation  organ- 
ized under  the  special  provisions  of 
our  statute  relating  to  fraternal 
benefit  societies. 

At  the  time  in  question  the  de- 
fendant Mayme  Hedrick  Cleaver 
held  the  post  of  Grand  Chief  of 
Honor,  which  was  the  chief  execu- 
tive office  of  the  society..  The  De- 
gree of  Honor  owned  and  controlled 
a  paper  known  as  the  Degree  of 
Honor  Journal,  which  was  the 
official  organ  of  the  society,-  in 
which  were  published  communica- 
tions from  the  officers  to  the  mem- 
bers as  well  as  news  items  of  special 
interest  to  the  membership.  This 
paper  circulated  only  among  the 
members  and  a  few  of  its  advertis- 
ers. 

Among  the  subordinate  lodges  of 
the  association  was  Washington 
Lodge  No.  27,  located  at  Omaha,  in 
which  the  plaintiff  held  the  posi- 
tion of  financier.  As  such  officer  it 
was  the  duty  of  the  plaintiff  to 
collect  dues  and  assessments  from 
the  several  members  of  lodge  No. 
27,  and  turn  the  money  so  collected 
over  to  the  treasurer  of  such  lodge, 
for  which  service  she  was  paid  4 
cents  per  capita. 

As  the  outgrowth  of  some  diffi- 
culties in  the  affairs  of  lodge  No. 
27,  reference  to  which  will  be  here- 
inafter made,  Mrs.  Cleaver,  as 
Grand  Chief  of  Honor,  prepared  and 
had   published   in   the    Degree   of 


Digitized  by  VjOOQIC 


Honor  Journal  tiie  article  which 
forms  the  basis  of  this  action.  The 
communication  is  quite  lengthy,  and 
we  set  out  only  that  portion  of  which 
complaint  is  made,  omittinsr  innuen- 
does: "The  financial  affairs  of  the 
order  were  placed  in  the  hands  of 
John  M.  Gilchrist,  certified  public 
accountant,  who  found  the  treas- 
urer's books  $1,266  short,  and  the 
financier's  not  only  short,  but  in 
such  condition  that  more  than  140 
members  were  suspended  during  the 
time  between  December  28  and 
March  7,  who  did  not  know  of  nor 
suspect  their  suspension.  The 
former  treasurer  of  the  lodge  has 
assisted  in  every  way  possible  to 
straighten  out  the  affairs  of  the 
order,  and  has  promised  to  make 
good  her  shortage,  but  the  former 
financier  has  not  only  refused  to  as- 
sist in  straightening  out  her  books, 
but  has  persisted  in  communicating 
with  and  collecting  assessments  and 
dues  from  the  members,  and  has  al- 
so tacitly  refused  to  snake  good  her 
shortage.  I  have  issued  three  offi- 
cial letters.  In  my  last  I  explained 
that  from  and  after  May  13  any 
member  who  paid  assessments  to 
anyone  excepting  those  whom  I  have 
designated  would  be  suspended  indi- 
vidually. According  to  the  expert 
accountant's  report,  Washington 
Lodge  No.  27,  suspended,  was  pay- 
ing a  salary  to  the  financier  com- 
puted on  a  basis  of  .739  members, 
while  in  fact  they  actually  had  only 
569  members.  If  the  plaintiffs  in 
this  case  had  met  with  the  overtures 
of  the  Grand  Lodge  officers,  tiiiis 
might  all  have  been  amicably  settled 
by  April  1,  and  it' is  earnestly  to  be 
hoped  that  better  judgment  will  pre- 
vail very  soon." 

The  petition  avers  that  the  article 
charges  that  plaintiff  was  short  in 
her  accounts  as  financier  of  her  lodge, 
and  also  that  she  was  receiving  a 
salary  based  upon  a  per  capita  mem- 
bership of  739,  while  in  fact  the 
lodge  had  but  569  members.  The 
petition  also  contained  the  usual 
averments  in  actions  for  libel. 

The  answers  of  the  defendants 
admitted  the  preparation  and  publi- 
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cation  of  tiie  article  in  the  Degree 
of  Honor  Journal,  the  official  organ 
of  the  order,  and  by  way  of  defense 
pleaded  that  it  was  a  privileged 
communication,  and  made  without 
malice  or  ill  will,  and  made  only 
for  the  purpose  of  informing  all  of 
the  members  of  the  conditions  ex- 
isting in  the  order.  The  answers 
also  pleaded  that  the  article  was 
true  and  published  with  good  mo- 
tives and  for  justifiable  ends.  The 
reply  denied  the  affirmative  allega- 
tions of  the  answers. 

In  this  state  of  the  record  the 
trial  court,  correctly  we  think,  ruled 
that  fhe  article  was  libelous  per 
se,  and  permitted  evidence  to  be 
introduced  as  to  the  damages  the 
plaintiff  had  sustained.  There  be- 
ing no  dispute  in  the  testimony  as 
to  the  occasion  of  the  publication, 
the  court  ruled  that  it  was  qualified- 
ly  privileged,  and  that  the  qualified 
privilege  was  a  ^M-^on,. 
complete  defense  mnnicattoa  hr 
unless  the  plaintiff  •"■•""  '*  ""*"*'" 
established  by  a  preponderance  of 
the  testimoi^  that  the  publication 
was  made  with  express  malice. 

We  think  the  theory  upon  which 
Vtie  case  was  tried  was  tiie  proper 
one,  in  harmony  with  the  evidence 
and  supported  by  the  law. 

In  the  brief  for  defendants  it 
is  urged  that  the  publication  was 
privileged,  and  hence  a  complete 
defense.  The  word  "privileged," 
as  applied  to  libel,  is  a  general  term. 
For  tiiie  sake  of  clearness  of  appli- 
cation it  is  often  divided  into  two 
classes,  viz.,  absolute  privilege 
and  conditional  or  qualified  privi- 
lege. Tovwishend,  in  his  work  on 
Slander  &  Libel,  4th  ed.  §  209,  says: 
"By  an  absolutely  privileged  publi- 
cation is  not  to  be  understood  a  pub- 
lication for  which  the  publisher  is 
in  nowise  responsible,  but  it  means 
a  publication  in  respect  of  which,  by 
reason  of  the  occasion  upon  which 
it  is  made,  no  remedy  can  be  had 
in  a  civil  action  of  slander  or  libel. 
A  conditionally  privileged  publica- 
tion is  a  publication  made  on  an 
occasion  which  furnishes  a  prima 
facie  legal  excuse  for  the  making  of 


Digitized  by 


Google 


450 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.LJI. 


it,  and  which  is  privileged,  unless 
some  additional  fact  is  shown  which 
so  alters  the  character  of  the  occa- 
sion as  to  prevent  it  furnishing  a  le- 
gal excuse.  The  additional  fact 
which,  in  the  majority  of  cases,  is  re- 
quired to  be  shown  to  destroy  this 
conditional  privilege,  is  malice, 
meaning  bad  intent  in  the  publisher; 
i.  e.,  an  intent  to  injure  the  person 
whom  or  whose  affairs  the  language 
concerns." 

Newell,  Slander  &  Libel,  3d  ed.  § 
496,  states  the  rule  as  follows :  "A 
communication  made  in  good  faith 
upon  any  subject-matter  in  which 
the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he 
has  a  duty,  either  legal,  moral,  or 
social,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  is 
qualifiedly  privileged,  and  the  bur- 
den of  proving  the  existence  of 
malice  is  cast  upon  the  person  claim- 
ing to  have  been  defamed." 

See  Wise  v.  Brotherhood  of  Loco- 
motive Firemen  &  Enginemen,  164 
C.  C.  A.  469,  252  Fed.  961;  Finley  v. 
Steele,  159  Mo.  299,  52  L.R.A.  852, 
60  S.  W.  108. 

Tested  by  this  rule,  it  is  clear  that 
the  defendants  would  be  protected  in 
making  the  publication,  provided 
that  in  so  doing  they  did  not  act 
maliciously. 

But  it  is  urged  on  behalf  of  de- 
fendant the  Degree  of  Honor  that  an 
action  for  libel  will  not  lie  against  it 
at  the  instance  of  one  of  its  mem- 
bers. It  is  pointed  out  that  it  is  a 
corporation  organized  under  special 
provisions  of  our  statute  authorizing 
fraternal  societies  to  be  created 
without  capital  stock,  and  privileged 
to  insure  its  members,  and  to  con- 
duct its  business  for  the  sole  benefit 
of  the  members.  It  is  argued  that 
such  organizations  can  hardly  be 
classed  as  corporations  or  copartner- 
ships. We  are  not  willing  to  assent 
to  this  proposition. 

Notwithstanding  the  fact  that  it 
is  organized  under  special  provisions 
of  the  statute,  without  capital  stock, 
it  is  none  the  less  a  corporation,  hav- 
ing a  distinct  entity,  apart  from  its 
members.    It  is  an  artificial  person 


created  by  statute,  in  which  capac- 
ity it  may  sue  and  be  sued.    The 
mere  fact  that  it  does  not  make  divi- 
dends for  its  members,  or  that  there 
may  not  be  funds  out  of  which  a 
judgment  could  be  paid,  does  not,  in 
our   judgment,    ex-  A..oci.ti«n.- 
empt  it  from  bemg  nai»u«y  for 
sued.    A  libel  is  a  ""•*• 
wrongful  act,  a  tort,  and  there  seems 
to  be  no  good  reason  why  a  corpora- 
tion of  this  character  should  not  re- 
spond in  an  action  for  libel  brought 
by  one  of  its  members,  the  same  as 
in  any  other  tort. 

The  cases  cited  by  counsel  for 
either  side  are  hardly  to  the  point 
now  being  considered.  Neither  has 
our  considerable  research  been  re- 
warded in  finding  one.  In  Gilbert  v. 
Crystal  Fountain  Lodge,  80  Ga.  284, 
12  Am.  St.  Rep.  255,  4  S.  E.  905,  it 
was  held  that  a  member  of  a  mutual 
aid  association  cannot  maintain  an 
action  against  the  association,  sued 
as  a  partnership,  for  slanderous 
words  spoken  of  and  concerning  him 
by  the  association,  while  a  member 
of  it.  In  discussing  the  question  the 
court  said :  "After  diligent  search, 
we  have  been  unable  to  discover  any 
authority  supporting  the  theory  that 
a  man  can  slander  himself,  either 
when  he  speaks  directly  as  an  indi- 
vidual, or  when  he  speaks  indirectly 
through  a  partnership  of  which  he 
is  a  member.  Upon  principle,  we  do 
not  see  how  he  could  charge  the  part- 
nership assets  with  the  damages 
that  might  be  recovered,  he  having 
an  interest  in  the  assets  as  part  own- 
er of  the  same." 

In  De  Senancour  v.  Soci^t^  la 
Pr^voyance,  146  Mass.  616, 16  N.  E. 
553,  the  case  was  decided  upon  the 
point  that  there  was  no  evidence  of 
publication  by  the  society.  In 
Holmes  v.  Royal  Fraternal  Union, 
222  Mo.  556,  25  L.R.A.(N.S.)  1080, 
121  S.  W.  100,  a  conomunication  con- 
taining libelous  matter  was  written 
by  the  president  of  a  fraternal  order 
to  members  at  a  certain  place  con- 
cerning the  plaintiff,  who  was  also  a 
member.  The  case  was  decided  upon 
the  point  that  the  communication 
was  qualifiedly  privileged,  and  that 
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there  was  not  sufficient  evidence  to  such  officer, 
show  express  malice.  In  Wise  v. 
Brotherhood  of  Locomotive  Firemen 
&  Enginemen,  supra,  the  plaintiif 
was  a  member  of  the  brotherhood. 
The  secretary  of  the  defendant  or- 
ganization wrote  the  libelous  letter 
which  formed  the  basis  of  the  suit, 
in  which  the  plaintiff  was  nonsuited. 
The  defense  was  that  the  communi- 
cation was  privileged.  The  judg- 
ment was  reversed  for  the  reason 
that  the  court  failed  to  submit  the 
question  of  malice  to  the  jury.  In 
Kirkpatrick  v.  Eagle  Lodge,  26  Kan. 
384,  40  Am,  Rep.  316,  it  was  held 
that  the  sustaining  of  a  demurrer  on 
the  ground  that  the  petition  did  not 
state  a  cause  of  action  was  error.  In 
these  cases,  as  well  as  others  which 
might  be  cited,  it  was  assumed 
rather  than  decided  that  an  action 
by  a  member  would  lie  against  the 
association,  when  the  association 
was  a  corporation. 

We  do  not  understand  counsel  for 
the  defendant  to  challenge  the  gen- 
eral rule  that  a  corporation  is  liable 
in  an  action  for  libel  committed  by 
its  authorized  agents  while  acting 
within  the  scope  of  their  employ- 
ment Numerous  cases  are  readily 
found  sui^rting  this  general  propo- 
sition. Newell,  Slander  &  Libel,  3d 
ed.  436;  Evening  Journal  Asso.  v. 
McDermott,  44  N.  J.  L.  430,  43  Am. 
Rep.  392 ;  17  R.  C.  L.  382,  §  134;  Od- 
gers,  Libel  &  Slander,  p.  592 ;  John- 
son V.  St.  Louis  Dispatch  Co.  66  Mo. 
539,  27  Am.  Rep.  293;  Aldrich  v. 
Press  Printing  Co.  9  Minn.  123,  Gil. 
123, 86  Am.  Dec.  84. 

This  court,  while  not  passing  in 
terms  upon  the  question,  has  recog- 
nized the  liability  of  corporations 
in  actions  for  libel.  Bee  Pub.  Co.  v. 
Shields,  68  Neb.  750,  759,  94  N.  W. 
1029,  99  N.  W.  822 ;  Bee  Pub.  Co.  v. 
World  Pub.  Co.  59  Neb.  713, 82  N.  W. 
28;  Estelle  v.  Daily  News  Pub.  Co. 
101  Neb.  610, 164  N.  W.  558. 

In  the  case  at  bar  it  is  clear  that  in 
making  the  publication  Mrs.  Cleaver 
was  acting  as  the  chief  officer  of  the 
Degree  of  Honor.  Her  acts  were 
within  the  scope  of  her  powers  as 
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She  was  acting  for  it 
in  its  affairs,  and  for  its  benefit. 
The  Degree  of  Honor  cannot  be  ex- 
cused upon  the  ground  that  she  ex- 
ceeded her  authority.  Perhaps  in 
no  case  do  corporations  or  individ- 
uals authorize  their  agents  to  com- 
mit torts,  and  yet  they  are  held 
answerable  for  the  acts  of  their 
agents  while  acting  within  the  scope 
of  their  employment,  and  while  en- 
gaged in  the  furtherance  of  the 
master's  business. 

The  questions  then  arise  whether 
there  was  sufficient  evidence  of  mal- 
ice to  be  submitted  to  the  jury,  and 
whether  the  evidence  is  sufficient  to 
support  the  verdict.  The  record 
shows  that  dissensions  of  a  serious 
nature  had  arisen  in  the  affairs  of 
Washington  Lodge  No.  27,  which 
became  so  acute  as  to  threaten  dis- 
ruption of  the  lodge.  At  this  stage 
of  the  disorder  Mrs.  Cleaver  ap- 
peared at  a  meeting  of  the  lodge, 
and,  in  the  exercise  of  her  power  as 
Grand  Chief  of  Honor,  placed  herself 
in  the  presiding  officer's  chair  and 
announced  that  she  suspended  Lodge 
No.  27  "for  insubordination  on  the 
part  of  your  financier  for  not  sending 
out  those  cards."  She  ordered  the 
charter  taken  from  the  wall,  and  ap- 
pointed temporary  officers  to  take 
the  place  of  the  regularly  elected  of- 
ficers of  the  lodge,  and  directed  that 
the  books,  records,  and  funds  be 
turned  over  to  the  newly  appointed 
officers.  Plaintiff,  who  was  present 
with  her  books  and  records,  refused 
to  turn  her  books  over  until  they 
were  audited.  There  is  a  dispute  in 
the  testimony  as  to  what  occurred. 
The  plaintiff's  testimony  was  to  tiie 
effect  that,  upon  plaintiff's  refusal  to 
give  up  her  books,  Mrs.  Cleaver  "run 
across  from  the  station  and  shook 
her  fist  at  me,"  and  said,  "Mrs.  Pet- 
erson, I  have  put  up  with  you  for 
six  years ;  turn  those  books  over  or 
I  will  have  a  policeman  accompany 
you  home."  Another  witness  testi- 
fied, "She  [Mrs.  CleaverJ  was  shak- 
ing her  fist  at  her,  and  said,  'Well,  we 
will  get  you.'  "  Other  testimony  of 
a  similar  import  was  offered.  Fol- 
lowing this  episode,  the  {daintiff  sur- 
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rendered  her  books,  records,  and 
cash.  Later  plaintiff  and  other 
members  of  the  lodge  joined  in  court 
action  to  prevent  interference  on  the 
part  of  defendant  Mrs.  Cleaver  in  the 
affairs  of  Lodge  No.  27.  While  the 
transactions  occurring  in  the  lodge 
just  alluded  to  were  denied  on  the 
part  of  the  defendants,  we  think  the 
testimony  on  the  question  of  malice 
was  clearly  within  the  province  of 
the  jury  to  determine.  Following 
these  several  difficulties,  the  article 
in  question  was  prepared  by  Mrs. 
Cleaver,  signed  by  her  in  her  official 
capacity,  and  ordered  published  in 
the  official  organ  as  a  communica- 
tion to  the  members. 

Under  aU  of  the  circumstances,  we 

'  think  the  testimony 

mlitc"'*"  on  the  question  of 

express  malice  was 
properly  submitted  to  the  jury,  and 

that  the  verdict  of 
-:.-meiencr.  thg  j^jy  ig  sustained 

by  the  evidence. 

The  defendants  urge  that  there 
was  error  in  the  giving  of  instruc- 
tions Nos.  2,  3,  4  and  7.  Instruc- 
tions Nos.  4  and  7  are  in  identical  lan- 
guage, respectively,  as  instructions 
9  and  7  requested  by  the  defendants. 
Having  requested  these  instruc- 
tions, they  are  in  no  position  to 
now  complain.  Instruction  No.  2 
is  as  follows :  "Unless  you  find  from 
the  evidence  that  the  libelous  matter 
was  true  and  published  with  good 
motives  and  for  justifiable  ends,  or 
you  fail  to  find  that  the  libelous  mat- 
ter was  a  privileged  communication, 
as  hereinafter  defined,  then  your 
verdict  should  be  for  the  plaintiff; 
but,  if  you  find  the  libelous  matter 
was  true,  or  find  that  it  was  a  privi- 
leged communication,  then  your  ver- 
dict should  be  for  the  defendant." 

There  is  nothing  in  this  instruc- 
tion which  gives  the  defendants 
Trial-  ground  to  complain. 

iMtraettoBs-       The    first    part    is 

•.fflcle.ey.  ^g^^j  ^j^^  g  5^  ^^ 

1,  of  our  Constitution,  which  pro- 


vides: "In  all  trials  for  libel,  both 
civil  and  criminal,  the  truth  when 
published  with  good  motives,  and 
for  justifiable  ends,  shall  be  a  suffi- 
cient defense." 

The  latter  part  of  the  instruction, 
"but,  if  you  find  the  libelous  matter 
was  true,  .  .  .  then  you  should 
find  for  the  defendant,"  is  perhaps 
faulty  in  not  adding,  following  the 
word  "true,"  "and  was  published 
with  good  motives,  and  for  justifj- 
able  ends."  The  instruction  given 
affords  the  defendants  no  ground  for 
complaint,  for  it  was  more  favorable 
to  them  than  they  were  entitled  to 
receive. 

The  defendants  also  complain  of 
the  giving  of  instruction  No.  3.  This 
instruction  in  substance  charged 
that  the  members  of  the  order  had 
the  right  to  know  how  the  affairs  of 
each  lodge  were  being  conducted,  and 
that  defendant,  through  its  official 
organ,  had  the  right  to  give  such  in- 
formation to  the  several  monbers, 
and  that  if,  when  the  article  was 
published,  the  defendants  believe, 
or  had  reasonable  ground  to  believe, 
that  the  statements  therein  were 
true,  then  and  in  such  event  the  de- 
fendants would  not  be  liable  to  the 
plaintiff  in  any  sum  whatsoever,  un- 
less the  plaintiff  has  established  by  a 
preponderance  of  the  testimony  that 
the  publication  was  made  with  ex- 
press malice.  This  instruction  is  re- 
sponsive to  the  facts,  and  is  in  no 
wise  prejudicial  to  the  defendants. 

There  are  other  errors  complained 
of    in    the    briefs 
which   will   not   be  V^iiTio'""*' 
considered     further 
than  to  say  that  we  have  examined 
them  carefully,  and  do  not  find  any 
prejudicial  error  to  the  appellants. 

The    judgment    of   the   District 
Court  is  accordingly  affirmed. 

Rose,  J.,  not  participating  in  the 
decision. 
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ANNOTATION. 

Ubel  and  tlandert  privflege  of  commimication  in  relation  to  member,  or 
proqiective  member,  of  society  other  than  church. 

This  question  was  considered  in  the  which  affected  the  general  welfare  of 

annotation  following^  Berot  v.  Porte,  the  association,  was  qualifiedly  priv- 

3  A.L.R.  1654.  ileged,  although  it  contained  words 

For  communications  between  dif-  libelous  per  se,  and  that  the  privilege 
ferent  offices  of  corporation  as  con-  was  a  complete  defense,  unless  it  was 
stituting  publication  or  privilege,  see  shown  by  the  plaintiff  by  a  preponder- 
annotation  to  Prins  v.  Holland-North  ance  of  the  evidence  that  the  pub- 
America  Mortg.  Co.  6  A.L.B.  455.  lication  was  made  with  express  malice. 

It  will  be  observed  that  in  the  re-  This  conclusion  is  in  harmony  with 

ported  case    (Pbtesson   v.   CLEAVER,  the  general  rule  stated  in  the  earlier 

ante,  447)   it  was  held  that  a  pab-  annotation. 

lication  made  by  a  chief  oflScer  of  a  No  additional  cases  passing  on  the 

fraternal  insurance   association,   ad-  question  since  the  preparation  of  the 

dressed  to  members,  concerning  an  of-  earlier  note  supplemented  have  been 

ficer  and  relating  to  a  subject-matter  disclosed.                              J.  T.  W. 


JORDAN  ISRAEL,  Appt., 

V. 

STATE  OF  TEXAS. 

T9xas  Court  of  Criminal  Appeals  — May  4,  19S1, 
(—  Tex.  Crim.  Rep.  — ,  230  S.  W.  984.) 

Homicide  —  marder  —  assisting  in  jail  deUvery. 

1.  One  assisting  in  overpowering  an  attendant  to  effect  a  jail  delivery 
is  guilly  of  murder  if  the  attendant  is  shot  by  another  participant,  although 
there  was  no  express  agreement  to  take  the  life  of  the  attendant. 

[See  note  on  this  question  beginning  on  page  456.] 

Evidence  —  experiment  —  criminal  to  have  been  occupied  by  witnesses, 

prosecution.  to    determine    whether    or    not    he 

2.  In  a  homicide  case  evidence  is  ad-  could  see  the  occurrence  from  such 
miaaible  of  an  experiment  by  a  wit-  position. 

nesB  in  placing  himself  in  the  position  [See  10  R.  C.  L.  1001, 1002 ;  see  note 

with  relation  to  the  crime,  claimed     in  8  A.L.R.  51.] 

On  Petition  fcnr  Rdiearing. 

Evidence  —  opinion  —  statement  as  homicide,  that  from  such  position  a 

to  possibilities.  person   "could  see"  the  persons  en- 

3.  A  statement  by  a  person  placing  gaged  in  the  conflict,  is  not  opinion 
liimself  in  a  position  claimed  to  have  evidence. 

been   occupied    by    witnesses    to    a  [See  11  R.  C.  L.  593.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Falls 
County  (Oltorf,  J.)  convicting  him  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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'.    Mr.  W.  E.  Rogers  for  appellant. 

Mr.  R  H.  Hamilton,  Assistant  At- 
torney General,  for  the  State: 

Testimony  of  witnesses  as  to  an 
experiment  made  by  the  sheriff  to  de- 
termine whether  or  not  one  could  see 
through  the  door  and  grates  of  the 
jail  was  admissible. 

Brown  v.  State,  74  Tex.  Crim.  Rep. 
356,  169  S.  W.  437;  Morton  v.  State, 
—  Tex.  Crim.  Rep.  — ,  71  S.  W.  281; 
Schauer  v.  State,  —  Tex.  Crim.  Rep. 
— ,  60  S.  W.  249;  Rupe  v.  State,  42 
,Tex.  Crim.  Rep.  477,  61  S.  W.  929; 
Clark  V.  State,  38  Tex.  Crim.  Rep.  33, 
40  S.  W.  992. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  convicted  in  ihe 
district  court  of  Falls  county  of  the 
murder,  of  Oscar  Sharp,  and  his 
penalty  fixed  at  death. 

This  is  a  companion  case  to  that 
of  Flores  v.  State,  —  Tex.  Crim. 
Rep.  — ,  231  S.  W.  786.  The 
facts  are  substantially  the  same  in 
each  case,  except  in  so  far  as  they 
are  detailed  by  the  respective  appel- 
lants, Mr.  Sharp,  deceased,  was 
deputy  sheriff  and  jailer  of  Falls 
county.  Appellant,  Jos6  Flores, 
Pete  Sanchez,  and  a  number  of  other 
persons  were  prisoners  in  said  jail 
at  the  time  of  the  homicide.  Accord- 
ing to  appellant's  testimony,  there 
had  been  a  plan  on  foot,  and  dis- 
cussed by  a  number  of  said  prison- 
ers, having  for  its  object  a  jail  de- 
livery, for  some  time.  Flores  was 
a  trusty,  and  upon  him  rested  the 
burden  of  taking  the  initiative  in 
the  execution  of  said  plan.  On  the 
occasion  in  question  deceased  came 
up  to  feed  the  prisoners  at  noon. 
After  opening  the  door  to  the  run- 
around,  which  was  called  by  the  wit- 
nesses the  "bull  pen,"  deceased  stood 
holding  his  keys  while  Flores  came 
to  where  he  could  get  the  food  and 
convey  it  to  the  prisoners.  As 
Flores  approached  deceased,  he 
sprang  upon  him,  and  seems  to  have 
pinned  his  arms  down,  at  the  same 
time  getting  hold  of  the  pistol  of 
deceased.  At  almost  the  same 
moment  appellant  and  Sanchez 
grappled  with  deceased.   The  state's 


witnesses  testify  that,  while  appel- 
lant and  Sanchez  held  deceased, 
appellant  having  him  by  the  throat 
and  Sanchez  by  the  legs,  Flores 
stepped  back  and  shot  deceased  with 
the  latter's  pistol,  which  he,  Flores, 
had  obtained  in  the  struggle.  An- 
other shot  was  fired  by  Flores,  and 
the  death  of  Mr.  Sharp  was  the 
speedy  result. 

There  is  but  one  bill  of  exceptions 
in  this  record.  From  the  testimony 
of  some  of  the  state  witnesses,  it 
appeared  they  were  sitting  on  their 
bunks  in  the  jail  when  the  first 
shot  was  fired,  and  there  is  testimony 
indicating  that  after  the  first  shot 
was  fired  one  or  two  of  said  witnesses 
got  under  their  bunks.  However, 
they  stated  that  from  their  positions 
they  could  see  what  was  taking  place 
between  Mr.  Sharp  and  his  assail- 
ants. There  seemed  little  or  no  dis- 
pute in  the  testimony  as  to  where 
deceased  was  located  at  any  time 
during  the  fatal  occurrence.  The 
question  being  raised  as  to  the  abil- 
ity of  said  state  witnesses  to  see 
what  took  place  from  on  their  bunks 
and  under  tiieir  bunks,  the  sheriff 
of  the  county,  Mr.  Moore,  was  per- 
mitted, over  objection,  to  state  that  ■ 
he  had  gone  into  the  said  cells  and 
placed  himself  both  on  and  under 
said  bunks,  in  about  the  positions 
testified  to  by  said  witnesses,  and 
that  from  each  of  said  positions  he 
could  see  the  place  where  the 
struggle  occurred,  and  where  de- 
ceased was  shot.  The  only  objection 
to  this  testimony  appearing  in  said 
bill  of  exceptions  was  that  it  called 
for  a  conclusion  and  the  opinion  of 
the  witnesses.  No  question  was 
raised  as  to  the  correctness  of  the 
positions  taken  by  Mr.  Moore  in  his 
experiments,  and  no  other  objection 
was  raised,  except  as  stated.  This 
is  by  no  means  a  new  question.  Mr. 
Branch,  in  his  Ann.  P.  C.  §  128, 
collates  many  authorities  upholding 
the  admissibility  of  evidence  as  to 
the  results  of  such  experiments,  if 
made  under  conditions  similar  or 
approximately  similar  to  those  ex- 
isting at  the  time  under  investiga- 
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tion.  We  see  no  error  in  the  action 
of  the  trial  court  in 
expcrtmeTt-  Overruling  the  ob- 
;^?X\o».  Jection  made  and  in 
refusing  the  special 
chai^  instructing  the  jury  not  to 
consider  such  testimony. 

Appellant  insists  that  the  evidence 
failed  to  show  such  acting  together 
as  would  make  him  guilty  as  a 
principal,  it  being  conceded  that  the 
fatal  shot  was  fired  by  Jos6  Flores, 
and  not  by  appellant  himself.  The 
charge  of  the  court  was  in  the  ap- 
proved form,  stating  that  the  jury 
must  find  from  the  evidence  beyond 
a  reasonable  doubt  that  Flores,  with 
malice  aforethought,  shot  and  killed 
deceased,  and  that  appellant  was 
present,  and,  knowing  the  unlaw- 
ful intent  of  Flores,  aided  him  by 
acts  or  encouraged  him  by  words 
or  gestures  to  so  shoot  deceased,  be- 
fore a  conviction  would  be  justified. 
The  court  also  submitted  the  law 
applicable  to  the  appellant's  conten- 
tion that  he  did  not  know  of  any 
purpose  on  the  pai-t  of  Flores  to 
kill  deceased,  or  inflict  upon  him 
serious  bodily  injury,  and  the  jury 
were  told  that  if  apnellant  did  not 
agree  to  take  the  life  of  deceased, 
and  that  he  did  not  intend,  or  know 
of  any  intent  on  the  part  of  Flores, 
to  do  more  than  to  seize  and  lock  up 
deceased,  or  if  they  had  a  reason- 
able doubt  as  to  such  being  his  atti- 
tude in  the  case,  the  jury  should 
acquit.  A  review  of  the  facts  at 
any  length  would  be  of  no  value. 
There  is  no  question  from  the  testi- 
mony of  all  the  state  witnesses  but 
that,  at  the  time  deceased  was  shot 
by  Flores,  appellant  had  him  by  the 
throat  and  Saixhez  had  him  by  the 
legs.  This  would  appear  to  make  it 
conclusive  that  Flores  and  appellant 
acted  together  in  the  commission  of 
the  offense.  Appellant  admitted,  on 
cross-examination,  that  Flores  had 
gotten  the  pistol  of  deceased  from 
him  at  the  time  he  (appellant) 
grabbed  deceased.  He  also  admitted 
that  Flores  had  said  before  the  diffi- 
culty began  that  if  he  got  hold  of  the 
STun  of  deceased  and  anybody  came 
up  to  help  him  he  was  going  to  shoot 


STATE.  455 

-    tSO  8.  W.  984.) 

him.  The  act  of  Flores  in  shooting 
deceased  would  appear  to  be  one  of 
the  reasonable  consequences  of  the 
admitted  design  of  the  parties ;  and, 
if  this  were  true,  it  would  make 
appellant  guilty,  though  there  be  no 
evidence  of  an  ex- 
press  agreement  to  SnTdelcT" 
take  the  life  of  de-  S;ti"Vr/  *"  "" 
ceased.  Kirby  v. 
State,  23  Tex.  App.  13,  5  S.  W.  165; 
Bowers  v.  State,  24  Tex.  App.  542, 
5  Am.  St.  Rep.  901,  7  S.  W.  247; 
Isaacs  v.  State,  36  Tex.  Crim.  Rep. 
505,  38  S.  W.  40.  Upon  what  ap- 
pears to  be  a  fair  presentation  of 
the  law  applicable  to  the  facts,  the 
jury  have  concluded  all  of  the  issues 
submitted  to  them  against  appellant, 
and  we  see  no  reason  to  disturb 
their  verdict. 
•    The  judgment  is  affirmed. 

A  petition  for'  rehearing  having 
been  filed.  Morrow,  P.  J.,  on  May  25, 
1921,  handed  down  the  following  ad- 
ditional opinion: 

In  his  motion  for  rehearing,  ap- 
pellant says,  in  substance,  that  he 
does  not  controvert  the  correctness 
of  the  ruling  of  the  trial  court  and 
this  court  of  that  part  of  the  testi- 
mony of  the  witness  Moore  wherein 
he  described  what  he  saw  from  the 
positions  he  took  in  the  jail  when 
experimenting,  but  insists  that  a 
part  of  Moore's  testimony  consisted 
of  his  opinion;  that  is,  where  he 
used  the  expressions: 

"I  have  made  an  examination  to 
see  whether  or  not  a  man  sitting 
on  the  top  bunk  .  .  .  could  see, 
.    .   .   and  I  find  that  you  can." 

"One  sitting  in  that  position 
could  see  what  took  place  in  front 
of  the  door.  A  person  or  prisoner, 
if  they  are  under  the  bunk,  .  .  . 
could  look  out  through  the  cell  door 
and  see  one  or  more  persons  in  front 
of  the  door." 

These  expressions  of  the  witness 
Moore  were  in  connection  with  his 
description  of  what  he  did  while  ex- 
perimenting to  determine  whether 
it  was  possible  to  observe  the  move- 
ments of  those  connected  with  the 
tragedy,  from  positions  in  the  cell 
which    were    occupied   by   certain 
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witnesses  who  were  inmates  of  the 
jail  at  the  time  of  the  homicide,  and 
who,  by  their  testimony,  declared 
that  they  saw  the  appellant  and 
others  engage  in  the  conflict  which 
resulted  in  the  death  of  the  deceased. 

We  hardly  think  it  sound  to 
characterize  the  testimony  given  as 
opinion  testimony.  It  but  repre- 
sented the  result 
opinion^^st*-  of  the  experiment 
'"**'I..?,".J"  made   by  the  wit- 

ness.  It  IS  said  by 
a  text-writer:  "When  the  opinion 
is  the  mere  shorthand  rendition  or 
crystallization  of  the  facts,  then  the 
opinion  can  be  given,  subject  to  the 
cross-examination,  as  to  the  facts  on 
which  it  is  based."  1  Whart.  Crim. 
Ev.  §  458. 

On  the  trial,  there  was  evidence 
descriptive  of  the  interior  of  the' 
jail  where  the  deceased  was  killed. 
There  were  also  photographs  por- 
traying its  condition.  The  witness 
Moore  testified,  describing  in  detail 
the  various  positions  he  took,  and 
declared  that  from  that  he  could  see 
into  the  corridor,  and  in  connection 
therewith  made  also  the  statements 
quoted. 

The  part  of  the  evidence  com- 
plained of,  we  think,  was  but  a  short- 
hand rendition  of  tiie  facts,  within 
the  meaning  of  that  term.  The  prec- 
edents in  tills  state  appear  to  sup- 
port this  view.  This  is  notably  true 
in  the  case  of  Martin  v.  State,  40 
Tex.  Crim.  Rep.  666,  51  S.  W.  912. 


The  central  controverted  fact  was 
whether  the  shot  was  fired  from 
the  window  of  appellant's  house  or 
from  a  point  in  his  yard.  Various 
experiments  were  madev  and  the 
court  disposed  of  the  legal  questions 
presented  in  the  following  language : 
"After  detailing  these  exjwriments, 
defendant  proposed  to  prove  by  him 
that  after  making  these  experiments 
the  shot  holes  in  the  fence  could  not 
have  been  made  by  anyone  firing 
from  the  window  as  testafied  by  the 
state's  witnesses.  We  believe,  under 
the  circumstances  of  this  case,  this 
testimony  should  have  been  admit- 
ted. .  It  is  sometimes  practically  im- 
possible for  the  witness  to  detail 
facts  and  circumstances  so  as  to 
convey  a  correct  idea  of  the  fects 
sought  to  be  proved  by  him, — as, 
for  instance,  comparing  the  tracks 
upon  the  ground  with  the  shoes 
found  upon  the  accused.  This  is 
denominated  by  the  writers  as  being 
a  shorthand  rendering  of  the  facts, 
and  under  such  circumstances  this 
character  of  testimony  is  generally 
admissible." 

See  also  Hamilton  v.  State,  74  Tex. 
Crim.  Rep.  219,  168  S.  W.  538; 
Crumes  v.  State,  28  Tex.  App.  516, 
19  Am.  St.  Rep.  853,  18  S.  W.  868. 

We  are  unable  to  concur  in  the 
view  that,  under  the  record  as  pre- 
sented, error  is  shown  to  have  been 
committed  in  receiving  the  testi- 
mony complained  of. 

The  motion  is  overruled. 


ANNOTATION. 

Responnbflity  of  persons  participating  in  jafl  delivery  for  homicide  committed 

by  one  of  their  number. 


The  general  rule  is  that  where  sev- 
eral persons  conspire  to  escape,  or  to 
assist  another  in  escaping,  from  jail, 
and  agree,  either  expressly  or  by  act 
or  conduct,  to  use  such  force  as  is 
necessary  to  accomplish  that  purpose, 
and,  in  the  furtherance  of  the  com- 
mon design,  one  of  the  conspirators 
commits  murder,  each  is  guilty  of  the 
same  crime. 

California.— People  v.  Wood  (1905) 
145  Cal,  659,  79  Pac.  367;  People  v. 


Creeks  (1915)  170  Cal.  368,  149  Pac. 
821. 

Connecticut.— State  v.  Allen  (1879) 
47  Conn.  121. 

MississippL  —  Tolbert  v.  State 
(1893)  71  Miss.  179,  42  Am.  St.  Rep. 
452,  14  So.  462. 

Missouri. — State  v.  Vaughan  (1906) 
200  Mo.  1,  98  S.  W.  2,  followed  on 
second  appeal  in  (1907)  203  Mo.  663, 
102  S.  W.  644. 

New    York. — People    v.     Flanigan 
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(1903)  174  N.  Y.  856,  66  N.  E.  988,  17 
N.  Y.  Crim.  Rep.  800. 

Oklahoma.  —  Reeves  v.  Territory 
(1900)  10  Okla.  194,  61  Pac.  828. 

Texas.— Washinsrton  v.  State  (1877) 
1  Tex.  App.  647;  Kirby  v.  State  (1887) 
23  Tex.  App.  13,  6  S.  W.  165;  Kipper 
V.  State  (1903)  45  Tex.  Crim.  Rep.  377, 
77  S.  W.  611.  And  see  the  reported 
case  (Israel  v.  Statk,  ante,  453). 

(Canada.- Rex  v.  Rice  (1902;  C.  A.) 
4  Ont.  L.  Rep.  223,  5  Can.  Crim.  Cas. 
609. 

This  rule  is  based  on  the  principle 
that  where  a  criminal  act  is  committed 
by  one  of  several  persons,  all  engaged 
in  a  common  unlawful  purpose,  the  act 
is  considered  as  being  specifically 
committed  by  each  individual.  Thus 
in  State  v.  Allen  (Conn.)  supra,  it  ap- 
peared that  two  prisoners  conspired 
together  to  escape,  and  armed  them- 
selves with  weapons  for  the  purpose 
of  killing  anyone  who  should  resist 
them.  While  attempting  to  escape  one 
of  the  prisoners  shot  and  killed  a 
watchman.  It  was  held  that  both 
prisoners  were  guilty  of  murder  in  the 
first  degree.  It  was  further  held  that, 
though  one  of  the  prisoners  aban- 
doned the  attempt  to  escape  before  the 
fatal  shot  was  fired  by  his  confederate, 
he  was  none  the  less  guilty,  if  such 
abandonment  was  not  made  known  to 
the  prisoner  who  did  the  shooting. 

So,  in  People  v.  Creeks  (CaL)  supra, 
wherein  it  appeared  that  one  of  two 
convicts  shot  and  killed  a  guard  while 
in  the  act  of  escaping  from  jail,  pur- 
suant to  a  conspiracy  to  escape  and  to 
use  such  force  as  was  necessary  to  ae- 
oomplish  that  purpose,  it  was  held 
that  each  convict  was  guilty  of  mur- 
der. The  court  said:  "Under  such 
circumstances,  Greeks  would  be  equal- 
ly guilty  with  Phelps  of  the  murder 
of  Drewry,  even  if  he  did  not  person- 
ally inflict  any  wound  on  him,  for 
under  the  law  the  acts  of  Phelps  in 
the  matter  were  the  acts  of  the  de- 
fendant also.  The  verdict  of  the  jury 
in  this  regard  is  not  only  sufficiently 
sustained  by  the  evidence,  but  we  do  • 
not  see  how  any  other  verdict  could 
have  been  given."  And  see  the  re- 
ported case  (ISRAS,  t.  State). 

Similarly,  in  People  v.  Flanigan  (N. 


Y.)  supra,  wherein  it  appeared  that  a 
person  was  killed  by  one  of  two  pris- 
oners while  they  were  in  the  act  of 
escaping  from  prison,  it  was  held  that 
each  was  guilty  of  murder  in  the  first 
degree,  irrespective  of  their  intention 
to  take  life,  the  court  saying:  "If 
the  defendant,  as  the  evidence 
strongly  tended  to  show,  was  engaged 
with  Emerson  in  the  act  of  escaping 
from  prison  by  force,  or  in  an  at- 
tempt to  escape,  after  lawful  commit- 
ment of  a  felony,  and  the  two  men, 
acting  in  concert,  whether  either  in- 
tended to  take  life  or  not,  with  a  com- 
mon purpose,  struck  the  keeper  at  the 
same  time,  and  as  the  result  of  the 
blows  thus  inflicted  he  was  killed,  each 
was  guilty  of  murder  in  the  first  de- 
gree. .  .  .  Under  such  circum- 
stances the  law  does  not  separate  the 
blows,  nor  measure  their  force  to  see 
which  was  mortal,  but  holds  each  man 
liable  for  the  acts  of  both.  The  one 
who  aids  and  abets  the  common  pur- 
pose is  as  guilty  as  the  one  who  strikes 
the  fatal  blow." 

In  People  v.  Wood  (1905)  145  Cal. 
659,  79  Pac.  867,  it  appeared  that  sev- 
eral prisoners  conspired  together  to 
escape  from  prison  and  agreed  to  kill 
any  person  who  should  attempt  to  re- 
capture them.  After  their  escape  and 
while  being  pursued  by  a  posse,  one 
of  the  escaping  convicts  shot  and 
killed  one  of  the  pursuers.  It  was 
held  that  all  those  who  were  present 
at  the  time  of  the  shooting,  aiding  and 
abetting  in  the  escape,  were  equally 
guilty  of  murder. 

Likewise,  in  State  v.  Vaughan 
(1906)  200  Mo.  1,  98  S.  W.  2,  followed 
on  second  appeal  in  (1907)  203  Mo. 
663, 102  S.  W.  644,  it  appeared  that  one 
of  several  prisoners  who  were  in  the 
act  of  carrying  out  a  conspiracy  to 
escape  shot  and  killed  two  of  the 
prison  guards.  It  was  held  that  each 
of  the  conspirators  was  guilty  of  mur- 
der in  the  first  degree. 

In  Kirby  v.  State  (1887)  28  Tex. 
App.  18,  5  S.  W.  165,  it  appeared  that 
the  appellant  and  two  other  prisoners 
conspired  to  escape  from  prison. 
There  was  no  agreement  among  the 
conspirators  to  kill  in  the  accomplish- 
ment of  that  purpose.    The  appellant. 
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however,  obtained  and  concealed  a 
piece  of  iron,  which  was  afterwards 
used  by  one  of  the  other  conspirators 
in  killing  the  jailer.  The  court  held 
that  the  evidence  was  sufficient  to 
hold  the  appellant  guilty  of  second-de- 
gree murder.  The  court  also  sus- 
tained a  charge  that  if  there  was  no 
agreement,  either  expressly  or  im- 
pliedly, among  the  conspirators,  to 
commit  murder  in  accomplishing  the 
escape,  the  conspirator,  who,  while  in 
the  act  of  escaping,  actually  committed 
the  homicide,  would  be  guilty  of  a 
greater  degree  of  murder  than  the 
other  conspirators.  And  see  the  re- 
ported case  (Israel  v.  State,  ante, 
463),  wherein  a  similar  charge  was 
sustained. 

It  was  held  in  Reeves  v.  Territory 
(1900)  10  Okla.  194,  61  Fac.  828,  that 
a  person  who  assisted  prisoners  in  es- 
caping by  furnishing  them  with  pis- 
tols was  guilty  of  murder,  where  the 
prisoners  in  making  the  escape  shot 
and  killed  a  peace  officer,  although  no 
premeditated  design  to  kill  was  shown. 

In  Kipper  v.  State  (1903)  45  Tex. 
Grim.  Rep.  877,  77  S.  W.  611,  it  ap- 
peared that  a  murder  was  committed 
by  one  of  several  conspirators  while 
in  the  act  of  attempting  to  release  a 
prisoner  from  jail.  The  court  said: 
"The  evidence  here  establishes  beyond 
any  question  that  appellant  and  the 
other  parties  named  conspired  to- 
gether to  go  from  their  barracks  to 
the  city  jail  in  EI  Paso,  and  there  re- 
lease one  Dyson,  who  was  confined  in 
said  jail  on  a  charge  of  misdemeanor. 
Now,  if  their  design  embraced  within 
its  scope  the  determination  to  use 
whatever  force  might  become  neces- 
sary  to   consummate   their   purpose. 


even  to  the  taking  of  human  life,  then 
all  the  parties  engaged  in  the  con- 
spiracy, and  who  were  present  at  the 
time,  were  guilty  of  murder. 

In  Rex  V.  Rice  (1902;  G.  A.)  4  Ont 
L.  Rep.  223,  5  Gan.  Grim.  Gas.  509,  it 
appeared  that  three  prisoners  were  be- 
ing conveyed,  in  the  custody  of  two 
officers,  from  the  courthouse  where 
they  were  being  tried,  to  the  prison. 
In  the  course  of  the  journey  some  re- 
volvers were  thrown  into  the  vehicle 
in  which  they  were  riding,  by  an  un- 
known person.  The  prisoners  armed 
themselves  with  the  revolvers,  and  a 
struggle  ensued,  resulting  in  one  of 
the  officers  being  killed.  It  was  not 
shown  who  fired  the  fatal  shot,  but 
the  jury  found  that  before  the  shot 
was  fired  the  prisoners  all  resolved  to 
escape  from  the  custody  of  the  officers. 
It  was  held  that  under  the  circum- 
stances each  prisoner  would  be  re- 
sponsible for  the  acts  of  the  others, 
and  the  prisoner  was  properly  con- 
victed of  murder. 

In  Washington  v.  State  (1877)  1 
Tex.  App.  647,  wherein  it  appeared 
that  four  prisoners  while  working  on  a 
farm  killed  their  guard  in  order  to  es- 
cape from  the  imprisonment,  it  was 
held  that  all  four  of  the  prisoners 
were  guilty  of  murder  in  the  first  de- 
gree. 

So,  in  Tolbert  v.  State  (1893)  71 
Miss.  179,  42  Am.  St.  Rep.  452,  14  So. 
462,  it  appeared  that  a  convict  had  es- 
caped from  prison  and  sometime  there- 
after, while  in  the  act  of  resisting 
capture,  the  convict  or  his  brother, 
who  was  assisting  him,  shot  and  killed 
one  of  the  pursuers.  It  was  held  that 
both  the  convict  and  his  brother  were 
guilty  of  murder.  L.  W.  B. 


STATE  OP  CONNECTICUT 

V. 

JOHN  GAETANO,  Appt, 

ConneeUcut  Supreme  Court  of  Errors— June  1.  i9Sl. 

(—  Conn.  — ,  114  Atl.  82.) 

Evidence  —  of  witness  at  preliminary  hearing. 

1.  The  constitutional  provision  that  accused  shall  be  confronted  by 
the  witnesses  against  him  does  not  prevent  reproduction  on  trial  of 
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accosed,  by  use  of  the  stenographer's  minutes,  of  testimony  of  a  witness 
before  a  committing  magistrate,  given  when  accused  was  present  and 
cross-examined  the  witness,  who  cannot  be  found  at  time  of  trial. 

[See  note  on  this  question  beginning  on  page  495.] 
Constitiitioiial  law  —  Federal  Consti-     to  such  portion  as  bears  upon  the  ac- 
cusation before  the  court. 
Criminal  law — keeping  house  of  ill 
fame  —  necessity  of  knowledge. 

4.  Knowledge  is  not  necessary  to 
conviction  of  one  under  a  statute  pro- 
viding punishment  for  everyone  who 
shall  keep  a  house  of  ill  fame. 
Evidence  —  house  of  ill  fame  —  calls 

at  neighbor's. 

5.  Upon  the  question  whether  or 
not  a  place  is  a  house  of  ill  fame,  evi- 
dence is  admissible  that  the  next-door 
neighbor  was  called  to  the  door  in  the 
night  by  men  asking  for  girls,  and  if 
the  place  was  that  kept  by  the  one 
accused  of  keeping  the  house  of  ill 
fame. 

[See  9  R.  C.  L.  226.] 


tntion  —  applicability  in  states. 

2.  The  6th  Amendment  to  the  United 
States  Constitution,  providing  that  an 
accused  shall  be  confronted  with  the 
witnesses  against  him,  does  not  apply 
to  proceedings  in  state  courts. 

[See  6  R.  C.  L.  247;  8  R.  C.  L.  84,85.] 

Evidence  —  effect  of  additional  accn- 
satioii  before  committing  magis- 
trate. 

8.  That  an  examination  before 
a  committing  magistrate  included 
charges  for  offenses  in  addition  to 
tiiat  for  which  he  is  on  trial  does  not 
prevent  the  use  of  testimony  of  a  wit- 
ness before  such  magistrate,  who  has 
subsequently  disappeared,  from  being 
reproduced  at  the  trial,  if  it  is  limited 


Appeal  by  defendant  from  a  judgment  of  the  Criminal  Court  of  Com- 
mon Pleas  for  New  Haven  Counly  (Simpson,  J.)  convicting  him  of  keeping 
a  house  of  ill  fame.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Walter  J.  Walsh  and  Thomas 
R.  Fitzsimmons,  for  appellant: 

The  court  was  in  error  in  allowing 
testimony  of  witness  Blair  to  be  read 
to  the  jury  under  the  circumstances. 

Montgomery  v.  Com.  99  Va.  888,  37 
S.  E.  841;  Progy  v.  Com.  10  Gratt 
722;  Brown  v.  People,  145  111.  App.  263; 
Cline  v.  State,  36  Tex.  Grim.  Bep.  320, 
61  Am.  St  Rep.  850,  86  S.  W.  1099,  37 
S.  W.  722;  People  v.  Newman,  6  Hill, 
295;  Finn  v.  Com.  5  Rand.  (Va.)  701. 

In  some  jurisdictions  it  is  only 
where  tiie  witness  is  dead,  or  his  ab- 
sence was  procured  by  connivance  of 
the  accused,  that  tiie  testimony  is  ad- 
mitted. 

Rex  V,  Barber,  1  Root,  76;  Motes  v. 
United  States,  178  U.  S.  474,  44  L.  ed. 
1166,  20  Sup.  Ct  Rep.  993;  Collins  v. 
Coxa.  12  Bush,  271,  2  Am.  Crim.  Rep. 
282;  State  v.  Nicholas,  149  Mo.  App. 
121,  130  S.  W.  96;  State  v.  Wing,  66 
Ohio  St  407,  64  N.  E.  514,  15  Am. 
Crim.  Rep.  634;  Com.  v.  McKenna,  158 
Mass.  207,  33  N.  E.  389. 

The  only  presumption  in  a  criminal 
ease  is  that  of  innocence,  and  there 
surely  •  can  be  no  presumption  of 
knowledge  in  a  criminal  case  merely 
from  having  the  means  of  knowledge. 

Knower  ▼.  Cadden  Clothing  Co,  57 


Conn.  202, 17  Atl.  580;  State  v.  Ebbel- 
ler,  283  Mo.  57,  222  S.  W.  396;  State  v. 
Alpert,  88  Vt.  191,  92  Atl.  32. 
Mr.  Edwin  S.  Pickett,  for  the  State: 
Testimony  of  Ruth  Blair  from  the 
original  stenographer's  notes,  taken 
in  the  city  court  of  New  Haven,  upon 
the  trial  of  accused  for  the  same  of- 
fense as  the  present  one,  and  at  which 
trial  she  had  been  a  witness  for  the 
state  and  had  been  cross-examined  by 
the  accused,  was  admissible. 

Roy  v.  Moore,  85  Conn.  160,  82  Atl. 
238;  Rex  v.  Barber,  1  Root,  76;  State 
v.  Glidden,  55  Conn.  81,  3  Am.  St 
Rep.  23,  8  Atl.  890;  Greenl.  Ev.  16th 
ed.  §  168;  2  Wigmore,  Ev.  §  1399; 
Underbill,  Crim.  Ev.  chap.  21. 

Curtis,  J.,  delivered  the  opinion  of 
the  court: 

Upon  the  trial  of  the  accused  it 
was  proved  that  he  was  arrested  on 
September  30,  1920,  and  on  October 
9,  1920,  tried  in  and  by  the  city 
court  for  the  city  and  town  of  New 
Haven  on  three  distinct  charges, 
viz.;  Harboring  a  female  for  pur- 
poses of  prostitution,  accepting 
earnings  of  a  female  by  prostitu- 
tion, and  keeping  a  house  of  ill  fame. 
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At  the  conclusion  of  the  trial  in  the 
city  court,  the  accused  was  bound 
over  to  the  superior  court  on  the 
first  two  chargies;  and  the  charge  of 
keeping  a  house  of  ill  fame  was 
nolled  by  the  city  attorney.  The  ac- 
cused was  subsequently  arrested  on 
a  bench  warrant  issuing  from  the 
court  of  common  pleas  for  New 
Haven  county,  and  the  information 
filed  against  him  in  that  court  was 
in  all  respects  the  same,  and  for  the 
same  offense  as  the  one  which  was 
nolled  in  the  city  court.  During  the 
trial  in  the  city  court,  the  state 
called  as  a  witness  Ruth  Blair,  who 
was  arrested  in  defendant's  house  at 
the  same  time  defendant  was  first 
arrested,  and  she  testified  in  behalf 
of  the  state,  and  was  fully  cross-ex- 
amined by  the  attorney  for  the  ac- 
cused. 

Following  the  trial  in  the  city 
court,  Ruth  Blair  was  detained  by 
the  authorities  in  the  Children's 
Building,  in  the  city  of  New  Haven, 
as  a  material  witness,  and  on 
November  9,  1920,  escaped  from 
said  building.  Upon  discovery  that 
she  had  escaped,  the  superintendent 
of  said  Children's  Building  immedi- 
ately notified  the  police  of  the  city 
of  New  Haven,  who  in  turn  notified 
the  prosecuting  attorney  of  the 
court  of  common  pleas,  and  efforts 
were  undertaken  and  made  for  her 
location  and  apprehension.  These 
efforts  included  searches  in  and 
about  New  Haven,  and  visits  to 
Meriden,  Waterbury,  and  Bridge- 
port, and  Springfield  and  Pittsfield, 
in  the  state  of  Massachusetts,  at 
which  places  they  had  reason  to  be- 
lieve she  might  be  known  and  found. 
In  Waterbury,  the  parents  of  Ruth 
Blair  were  seen  and  interrogated  as 
to  her  probable  whereabouts,  and 
the  assistance  of  the  local  police  was 
engaged  in  different  cities  in  en- 
deavoring to  locate  the  witness; 
and,  although  the  search  and  in- 
quiries continued  to  be  made  up  to 
ihe  time  of  the  trial,  she  was  un- 
able to  be  found  and  produced  in  the 
trial  court. 

The  state  thereupon  offered  her 
testimony  as  given  in  the  city  court. 


and  the  court,  over  the  objection  of 
defendant's  counsel,  being  satisfied 
that  all  reasonable  efforts  had  been 
made  to  locate  her,  and  that  she 
could  not  be  found  or  produced  in 
court,  and  it  further  appearing  that 
her  testimony,  when  given  in  the 
city  court,  had  been  taken  down  by 
a  competent  stenographer,  admitt^ 
her  testimony,  in  so  far  as  it  was 
relevant  to  the  issues  before  the 
court,  and  the  stenographer,  being 
duly  sworn  as  a  witness,  read  from 
his  original  stenographic  notes  her 
testimony. 

The  accused  objected  to  the  testi- 
mony, because  it  was  immaterial,  ir- 
relevant, and  incompetent,  and  in 
contravention  of  the  Constitutions 
of  the  United  States  and  the  state 
of  Connecticut,  in  that  he  was  not 
confronted  by  the  witness,  and  also 
because  the  issues  were  not  the 
same,  in  that  the  city  court  had  no 
jurisdiction  to  determine  the  guilt 
or  innocence  of  the  accused,  but 
acted  only  as  committing  magis- 
trate. He  also  objected  to  the  testi- 
mony being  received  and  admitted 
in  evidence,  because  it  appeared  that 
the  defendant  in  the  city  court  was 
being  tried  on  two  other  distinct 
charges.  The  court  ruled  that  only 
that  portion  of  the  testimony  rele- 
vant to  the  issues  in  this,  case  should 
be  received,  and,  upon  objection,  ex- 
cluded certain  testimony  which  was 
not  relevant  to  the  issues  before  the 
court. 

Defendant's  counsel  also  objected 
to  the  testimony  being  received,  be- 
cause, for  aught  that  appeared, 
Ruth  Blair  might  still  be  within  the 
jurisdiction  of  this  court,  and  might 
be  in  the  city  of  New  Haven  or  Hart- 
ford, and  the  state  had  not  shown, 
in  view  of  the  shortness  of  the  time 
from  November  9, 1920,  the  date  of 
the  escape,  to  the  date  of  the  mo- 
tion, December  3,  1920,  that  it  had 
made  any  reasonable  efforts  to  lo- 
cate her,  and  expressed  his  willing- 
ness to  have  the  case  continued  for 
the  purpose  of  allowing  the  state 
further  time  to  locate  the  witness. 

TTie  court,  however,  was  satisfied 
from  the  evidence  that  all  reason- 
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able  efforts  had  been  made  to  locate 
the  witness,  and  that  there  was  no 
reason  to  believe  that  she  could  be 
found  or  located  within  the  jurisdic- 
tion of  the  court  at  any  reasonable 
time  in  the  future. 

We  will  first  consider  the  objec- 
tions to  this  evidence  based  upon 
constitutional  grounds.  The  objec- 
tion that  its  admission  was  in  con- 
travention of  the  6th  Amendment 
of  the  Constitution  of  the  United 
States  is  not  tenable. 

This  Amendment,  which  provides 
that  an  accused  in  a  criminal  prose- 
cution shall  be  confronted  with  the 
witnesses  against 
to^"'d«:r*  him,  does  not  apply 
coMtitntion-       to  proceedings  in  a 

to  proceedings  in 
Federal  courts.  West  v.  Louisiana, 
194  U.  S.  262,  48  L.  ed.  965,  24  Sup. 
Ct.  Rep.  660.  "The  first  ten  amend- 
ments to  the  Federal  Constitution 
contain  no  restrictions  on  the  pow- 
ers of  the  state,  but  were  intended 
to  operate  solely  on  Federal  govern- 
ment." Brown  v.  New  Jersey,  175 
U.  S.  174,  44  L.  ed.  119,  20  Sup.  Ct. 
Rep.  78 ;  Barron  v.  Baltimore,  7  Pet. 
243, 8  L.  ed.  672. 

It  is  also  claimed  that  the  admis- 
sion of  this  evidence  was  in  contra- 
vention of  §  9  of  article  1  of  the 
state  Constitution.  This  section 
provides  that  in  all  criminal  prosecu- 
tions the  accused  shall  have  a  right 
to  be  confronted  by  the  witnesses 
against  him.  The  underlying  rea- 
sons for  the  adoption  of  this  right  in 
the  Federal  Constitution  and  in 
state  constitutions,  and  the  princi- 
0es  of  interpretation  applying  to 
this  provision,  are  identical.  In 
Mattox  V.  United  States,  156  U.  S. 
242,  39  L.  ed.  409,  15  Sup.  Ct.  Rep. 
339,  a  case  dealing  with  the  admissi- 
bility of  the  former  testimony  of  a 
person  since  deceased,  the  court 
states  the  purpose  and  scope  of  this 
provision: 

"The  primary  object  of  the  consti- 
tutional provision  in  question  was  to 
prevent  depositions  or  ex  parte  affi- 
davits, such  as  were  sometimes  ad- 
mitted in  civil  cases,   being  used 
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against  the  prisoner  in  lieu  of  a  per- 
sonal examination  and  cross-exam- 
ination of  the  witness,  in  which  the 
accused  has  an  opportunity,  not  only 
of  testing  the  recollection  and  sift- 
ing the  conscience  of  the  witness, 
but  of  compelling  him  to  stand  face 
to  face  with  the  jury  in  order  that 
they  may  look  at  him,  and  judge  by 
his  demeanor  upon  the  stand  and  the 
manner  in  which  he  gives  his  testi- 
mony whether  he  is  worthy  of  be- 
lief. There  is  doubtless  reason  for 
saying  that  the  accused  should 
never  lose  the  benefit  of  any  of  these 
safeguards,  even  by  the  death  of  the 
witness;  and  that,  if  notes  of  his 
testimony  are  permitted  to  be  read, 
he  is  deprived  of  the  advantage  of 
that  personal  presence  of  the  wit- 
ness before  the  jury  which  the  law 
has  designed  for  his  protection.  But 
general  rules  of  law  of  this  kind, 
however  beneficent  in  their  opera- 
tion and  valuable  to  the  accused, 
must  occasionally  give  way  to  con- 
siderations of  public  policy  and  the 
necessities  of  the  case.  To  say  that 
a  criminal,  after  having  once  been 
convicted  by  the  testimony  of  a  cer- 
tain witness,  should  go  scot  free 
simplv  because  death  has  closed  the 
moutn  of  that  witness,  would  be 
carrying  his  constitutional  protec- 
tion to  an  unwarrantable  extent. 
The  law  in  its  wisdom  declares  that 
the  rights  of  the  public  shall  not  be 
wholly  sacrificed  in  order  that  an  in- 
cidental benefit  may  be  preserved  to 
the  accused. 

"We  are  bound  to  interpret  the 
Constitution  in  the  light  of  the  law 
as  it  existed  at  the  time  it  was 
adopted,  not  as  reaching  out  for  new 
guaranties  of  the  rights  of  the  citi- 
zen, but  as  securing  to  every  indi- 
vidual such  as  he  already  possessed 
as  a  British  subject — such  as  his  an- 
cestors had  inherited  and  defended 
since  the  days  of  Magna  Charta. 
Many  of  its  provisions  in  the  nature 
of  a  Bill  of  Rights  are  subject  to  ex- 
ceptions, recognized  long  before  the 
adoption  of  the  Constitution,  and 
not  interfering  at  all  with  its  spirit. 
Such  exceptions  were  obviously  in- 
tended to  be  respected.    A  technical 
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adherence  to  the  letter  of  a  consti- 
tutional provision  may  occasionally 
be  carried  farther  than  is  necessary 
to  the  just  protection  of  the  accused, 
and  farther  than  the  safety  of  the 
public  will  warrant.  For  instance, 
there  could  be  nothing  more  directly 
contrary  to  the  letter  of  the  provi- 
sion in  question  than  the  admission 
of  dying  declarations.  They  are 
rarely  made  in  the  presence  of  the 
accused ;  they  are  made  without  any 
opportunity  for  examination  or 
cross-examination;  nor  is  the  wit- 
ness brought  face  to  face  with  the 
jury;  yet  from  time  immemorial 
they  have  been  treated  as  competent 
testimony,  and  no  one  would  have 
the  hardihood  at  this  day  to  ques- 
tion their  admissibility.  They  are 
admitted,  not  in  conformity  with 
any  general  rule  regarding  the  ad- 
mission of  testimony,  but  as  an  ex- 
ception to  such  rules,  simply  from 
the  necessities  of  the  case,  and  to 
prevent  a  manifest  failure  of  justice. 
As  was  said  by  the  Chief  Justice 
when  this  case  was  here  upon  the 
first  writ  of  error  (146  U.  S.  140, 
152,  36  L.  ed.  917,  921,  13  Sup.  Ct. 
Rep.  50),  the  sense  of  impending 
death  is  presumed  to  remove  all 
temptation  to  falsehood,  and  to  en- 
force as  strict  an  adherence  to  the 
truth  as  would  the  obligation  of  an 
oath.  If  such  declarations  are  ad- 
mitted, because  made  by  a  person 
then  dead,  under  circumstances 
which  give  his  statements  the  same 
weight  as  if  made  under  oath,  there 
is  equal,  if  not  greater,  reason  for 
admitting  testimony  of  his  state- 
ments which  were  made  under  oath. 
"The  substance  of  the  constitu- 
tional protection  is  preserved  to  the 
prisoner  in  the  advantage  he  has 
once  had  of  seeing  the  witness  face 
to  face,  and  of  subjecting  him  to  the 
ordeal  of  a  cross-examination.  This, 
the  law  says,  he  shall  under  no  cir- 
cumstances be  deprived  of,  and 
many  of  the  very  cases  which  hold 
testimony  such  as  this  to  be  admis- 
sible also  hold  that  not  the  sub- 
stance of  his  testimony  only,  but 
the  very  words  of  the  witness,  shall 
be  proven.   We  do  not  wish  to  be  un- 


derstood as  expressing  an  opinion 
upon  this  point,  but  all  the  author- 
ities hold  that  a  copy  of  the  steno- 
graphic report  of  his  entire  former 
testimony,  supported  by  the  oath  of 
the  stenographer  that  it  is  a  correct 
transcript  of  his  notes  and  of  the 
testimony  of  the  deceased  witness, 
such  as  was  produced  in  this  case,  is 
competent  evidence  of  what  he 
said." 

The  constitutional  provision  un- 
der consideration  was  therefore  de- 
signed to  incorporate,  in  a  way  not 
subject  to  legislative  change,  the 
common-law  principles  in  reference 
to  criminal  evidence  to  the  efifect 
that  primarily  such  evidence  "con- 
sists in  facts  within  the  personal 
knowledge  of  the  witness,  to  be  tes- 
tified to  in  open  court  in  the  pres- 
ence of  the  accused." 

This  primary  rule  was  at  com- 
mon-law limited  and  controlled  by 
subordinate  rules,  which  render  it 
safe  and  useful  in  the  administra- 
tion of  justice,  and  the  constitution- 
ial  provision  in  question  as  intended 
to  secure  the  primary  principle,  and 
also  the  established  limitations,  by 
incorporating  them  into  the  Consti- 
tution. State  v.  McO'Blenis,  24  Mo. 
App.  402,  69  Am.  Dec.  436. 

In  a  note  on  State  v.  Heffeman,  24 
S.  D.  1, 140  Am.  St.  Rep.  764, 128  N. 
W.  87,  found  in  25  L.R.A.(N.S.)  868, 
the  annotator  states,  in  effect,  that 
the  overwhelming  majority  of 
courts  hold  that  the  testimony  given 
at  the  preliminary  examination  by  a 
witness  who  cannot  be  produced  at 
the  trial  is  admissible  against  an  ac- 
cused, if  he  had  the  opportunity  to 
confront  the  witness  and  subject 
him  to  cross-examination  in  the  pro- 
ceeding in  which  the  testimony  was 
taken,  provided  he  was  present  as 
the  party  charged  with  the  offense 
which  was  being  investigated,  and 
the  offense  there  charged  and  the 
one  being  tried  are  substantially  the 
same. 

Several  state  courts,  which  have 
interpreted  this  constitutional  pro- 
vision as  if  all  the  common-law  ex- 
ceptions to  its  strict  application 
were  barred  by  its  terms,  have  been 
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constrained  to  overrule  their  first 
impressions  and  adopt  an  interpre* 
tation  in  accord  with  the  principles 
stated  above.  See  State  v.  Heffer- 
nan,  22  S.  D.  513,  25  L.R.A.(N.S.) 
868, 118  N.  W.  1027,  overruled  by  24 
S.  D.  1,  25  L.R.A.(N.S.)  876,  140 
Am.  St.  Rep.  764,  123  N.  W.  87; 
Cline  V.  State,  36  Tex.  Crim.  Rep. 
320,  61  Am.  St.  Rep.  850,  36  S.  W. 
1099,  37  S.  W.  722,  overruled  by 
Porch  V.  State,  51  Tex.  Crim.  Rep. 
7,  99  S.  W.  1122. 

The  accused  in  the  city  court  trial 
was  charged  with  the  identical  of- 
fense for  which  he  was  prosecuted 
In  the  trial  court. 
»i«aM«''!i[r°  He  was  present,  and 
fce«ri«lf""'  by  his  counsel  cross- 
examined  Ruth 
Blair.  The  trial  court  property 
found  that  diligent  and  reasonable 
search  had  been  made  for  the  wit- 
ness to  secure  her  attendance  on  the 
trial,  and  that  there  was  no  reason 
to  believe  that  she  could  be  foimd 
and  procured  as  a  witness  at  any 
reasonable  time  in  the  future,  and 
that  the  state  was  not  at  fault  in  her 
escape  from  detention  as  a  witness. 
The  accused  in  the  city  court  trial 
was  tHao  charged  with  two  other  of- 
fenses. The  trial  court  limited  the 
portion  of  the  testimony  of  Ruth 
Blair  given  in  the  city  court  to  be 
read  at  the  trial  below,  to  that  por- 
tion relevant  to  the  issues  then  on 
trial.  Under  the  above  circum- 
stances the  trial 
;Jdmo-a'i  court  properly  held 

•ccuiatioa  be-  that  the  steuo- 
«a^:t°r"«"!"'"  graphic  notes  of  the 
testimony  of  Ruth 
Blair  in  the  city  court,  in  so  far  as 
relevant  to  the  offense  charged  in 
the  trial  court,  were  admissible, 
upon  the  oath  of  the  stenographer 
in  the  city  court  that  the  notes  read 
were  a  correct  transcript  of  his  notes 
and  of  the  testimony  of  Ruth  Blair 
as  given  in  the  city  court.  See 
1  Greenl.  Ev.  16th  ed.  (163f) ;  Un- 
derbill, Crim.  Ev.  chap,  21 ;  2  Wig- 
more,  Ev.  §§  1395  et  seq. ;  1  Whart. 
Crim.  Ev.  10th  ed.  §§  228  et  seq. ;  1 
Chamberlayne,  Ev.  §§  458  et  seq. 
The  accused  does  not  press  his  ob- 
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jection  that  the  evidence  was  not  ad- 
missible because  taken  in  the  city 
court  acting  as  a  committing  mag- 
istrate, or  because  two  other  of- 
fenses were  also  charged  against  the 
accused  in  the  city  court.  There 
was  no  error  in  the  admission  of  this 
evidence  as  claimed  in  the  second 
and  third  assignments  of  error. 

In  the  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth  as- 
signments of  error  the  accused 
claims,  in  effect,  that  the  court  erred 
in  not  charging  the  jury  that  the  ac- 
cused could  not  be  found  guilty  un- 
less the  state  proved  beyond  a  rea- 
sonable doubt  that  he  knew  that  the 
house  he  maintained  was  in  fact  a 
house  of  ill  fame.  Among  the  facts 
which  the  accused  claimed  to  have 
proved  was  the  following:  "The 
house,  No.  62  College  street,  kept  by 
the  defendant,  had  been  occupied  by 
him  under  a  lease  from  the  owners 
for  a  period  of  some  six  years,  and 
was  kept  and  maintained  by  him  as 
a  dining  and  rooming  house." 

The  accused,  therefore,  admitted 
that  he  kept  the  house.  The  statute 
involved  (Gen.  Stat.  §  6384)  pro- 
vides that  "every  person  who  shall 
keep  a  house  which  is,  or  is  reputed 
to  be,  a  house  of  ill  fame,  or  which 
is  resorted  to,  or  is  reputed  to  be 
resorted  to,  for  the  purposes  of 
prostitution  or  lewdness  .  . 
shall  be  fined.    .    .    ." 

In  Cadwell  v.  State,  17  Conn.  472, 
we  say  in  effect  that  the  essential 
elements  of  the  crime  charged  in  an 
information  of  this  kind  are  as  fol- 
lows: First,  that  the  accused  kept 
the  house  in  question;  second,  that 
the  reputation  of  the  house  was  that 
of  a  house  of  ill  fame ;  third,  that  the 
house  was  in  fact  a  house  of  ill 
fame. 

The  statutory  definition  of  the 
crime  does  not  contain  the  word 
"knowingly,"  or  its  equivalent. 
This  omission,  however,  is  "not  con- 
clusive upon  the  question  whether  or 
not  the  state  must  prove  that  the 
accused  knew  that  the  house  he  kept 
was  a  house  of  ill  fame.  Stephen's 
History  of  Criminal  Law,  vol.  2,  p. 
113,    states    the    law    as    follows: 
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"Whether  Tmowingly'  is  or  is  not  to 
be  implied  in  the  de&aition  of  a  stat- 
utory crime,  where  it  is  not  ex- 
pressed, must  be  determined  from 
the  general  scope  of  the  act  and 
from  the  nature  of  the  evils  to  be 
avoided." 

See  State  V.  Nussenholtz,  76  Conn. 
96,  55  Atl.  589. 

Clark  on  Criminal  Law,  pp.  92  and 
93,  says :  "There  are  many  statutes 
in  the  nature  of  police  regulations 
for  the  protection  of  the  morals  of 
the  community  .  .  .  under 
which,  either  because  it  is  imprac- 
ticable ...  to  prove  knowledge, 
or  because  it  is  regarded  as  reason- 
able under  the  circumstances  that 
the  doers  of  the  act  should  take  the 
risk  of  knowing,  it  is  generally  held 
that  the  prohibited  act  is  criminal 
notwithstanding  the  ignorance  of 
the  accused." 

In  Barnes  v.  State,  19  Conn.  898, 
we  held  that,  in  a  prosecution  for 
selling  spirituous  liquors  to  a  com- 
mon drunkard,  it  was  not  necessary 
to  prove  that  the  defendant  knew 
that  the  person  to  whom  the  liquor 
was  sold  was  a  common  drunkard. 

In  State  v.  Kinkead,  57  Conn.  173, 
17  Atl.  855,  we  held  that  a  statute 
forbidding  a  licensed  dealer  Jn 
liquors  to  allow  any  minors  to  loiter 
on  the  premises  where  such  liquor  is 
sold  was  violated,  if  a  minor  was  al- 
lowed to  loiter  on  the  premises,  al- 
though the  licensed  seller  believed 
he  was  of  age. 

In  Com.  V.  Boynton,  2  Allen,  160, 
the  court  held  that  a  person  may  be 
convicted  of  being  a  common  seller 
of  intoxicating  liquor,  although  he 
did  not  know  or  suppose  the  liquor 
sold  by  him  to  be  intoxicating.  We 
are  satisfied  that  "knowingly"  is  not 
to  be  implied  as  an  essential  part  of 
the  crime  defined  in  Gen.  Stat.  § 
6384,  because  this  act  is  a  police 
regulation  for  the 
g^ellSS'io^r.  protection  of  the 
of  111  fame-  morals  of  the  com- 
munity, and  it  is 
reasonable  to  re- 
quire that  whoever  in  fact  keeps  a 
house  which  is  a  house  of  ill  fame 
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should  take  the  risk  of  knowing  the 
facts. 

The  court  did  not  err  in  failing  to 
charge  the  jury  that  it  was  an  essen- 
tial element  of  the  crime  charged, 
which  must  be  proved  by  the  state 
beyond  a  reasonable  doubt,  that  tiie 
accused  knew  that  the  house  he  kept 
was,  in  fact,  a  house  of  ill  fame. 

In  the  sixth,  seventh,  eighth, 
ninth,  and  tenth  assignments  of 
error  the  accused  claims,  in  effect, 
that  the  charge  of  the  court  was  in- 
adequate in  defining  the  burden  of 
proof  resting  upon  the  state  in  this 
criminal  case.  The  charge  of  the 
court  contained  the  substance  of 
most  of  the  requests  of  the  accused. 
It  was  adequate  to  the  situation  pre- 
sented. There  was  no  specific  fact 
essential  to  the  guilt  of  the  accused 
which  the  accused  claimed,  or  which 
reasonably  required  to  be  specifical- 
ly pointed  out  to  the  jury,  as  re- 
quiring proof  beyond  a  reasonable 
doubt,  as  in  State  v.  Brauneis,  84 
Conn.  222,  79  Atl.  70. 

The  accused  also  claimed  error  in 
certain  rulings  upon  evidence  in  his 
first,  fourth,  and  fifth  assignments 
of  error. 

The  state  called  as  a  witness  a 
Mrs.  Margaret  E.  Foster,  who  testi- 
fied on  direct  examination  that  she 
lived  at  No.  60  College  street,  being 
one  half  of  the  building  the  other 
half  of  which  was  conducted  by  the 
defendant,  and  that  she  had  lived 
there  approximately  two  years,  and 
that  the  place  conducted  by  the  de- 
fendant had  the  reputation  of  being 
a  house  of  ill  fame. 

On  cross-examination,  she  testi- 
fied that  she  was  the  housekeeper  at 
No.  60  College  street,  which  was  also 
a  rooming  house ;  she  was  then"  in- 
terrogated with  reference  to  whom 
she  had  talked  with  reference  to  the 
place  kept  by  defendant  being  a 
house  of  ill  fame,  and  as  to  what  she 
knew  with  regard  to  what  took  place 
inside  of  defendant's  house;  and, 
upon  redirect  examination,  was  fur- 
jther  inquired  of  by  the  state  whether 
she  had  observed  anything  in  refer- 
ence to  62  College  street  (Gaetano's 
place).     She  replied  that  she  had 
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be^  called  in  the  nisrht  to  answer 
the  door  bell  between  11  and  2 
o'clock,  by  men  asking  for  girls,  and 
asking  if  her  home  was  62  College 
street,  and  if  Johnny  Gaetano  lived 
there.  Counsel  for  the  accused  ob- 
jected to  this  evidence,  on  the 
ground  that  it  was  hearsay,  and, 
upon  its  admission,  duly  excepted. 

Under  the  information,  evidence 
of  the  reputation  of  the  tenement 
62  College  street,  as  to  whether  or 
not  it  was  a  house  of  ill  fame,  was 
admissible.  Also  evidence  was  ad- 
missible to  show  that  the  Gaetano 
place  was  resorted  to  by  lewd  per- 
sons for  the  purposes  of  prostitu- 
tion, as  tending  to  prove  its  real 
character.  Cadwell  v.  State,  17 
Conn.  467. 

The  fact  that  late  at  night  the 
next-door  neighbor  of  the  accused 

ETld.nee_hon.e     ^^S     CaUed     tO      thC 

of  111  tame-caua  door   by   mou   and 
girla,  and  asking  if  her  place  was  the 
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place  of  the  accused,  Johnny  Gae- 
tano, was  admissible  as  tending  to 
show  that  Gaetano's  place  was 
visited  by  lewd  persons  for  the 
purpose  of  prostitution  or  lewd- 
ness. 

There  was  no  error  in  the  admis- 
sion of  this  evidence.  The  remain- 
ing assignments  of  error  are  so 
obviously  untenable  as  not  to  require 
discussion. 

There  is  no  error. 

The  other  Judges  concur. 


NOTB. 


The  use  in  criminal  eases  of  testi- 
mony given  on  a  former  trial  or  pre- 
liminary examination  by  a  witness  not 
available  at  the  present  trial  la  treated 
in  the  annotation  following  Smith  v. 
State,  post,  496. 


WILL  BLACKWELL  et  al.,  Plffa.  in  Err, 

v. 

STATE  OF  FLORIDA. 


tlortda  Supreme  Court— May  10,  19SO, 

j  .     (—  Fla.  — ,  86  So.  224.) 

Appeal  —  evidence  taken  at  former  trial  —  admission. 

1.  Under  the  statute  authorizing  the  use  in  a  subsequent  trial  of  the 
evidence  incorporated  in  a  bill  of  exceptions  taken  at  a  former  trial,  when 
i  the  testimony  of  the  same  witness  "cannot  be  had"  at  the  subsequent  trial, 

it  is  not  error  to  admit  such  bill  of  exceptions,  when  it  is  "made  to  appear 
to  the  satisfaction  of  the  court"  that  the  witnesses  are  sick,  and  most 
!  probably  could  not  appear  to  testify  for  more  than  two  weeks,  when  the 

'  accused  had  met  the  witnesses  against  him  face  to  face,  and  was  given  full 

I  opportunity  to  examine  them  at  the  former  trial,  when  the  bill  of  ex- 

ceptions was  taken. 
I  [See  note  on  this  question  beginning  on  page  495.] 


Criminal  law  —  castody  of  jury  — 

special  bailiff. 

2.  It  is  not  indispensable  that  the 
jury  in  a  capital  case  should  be  com- 
mitted to  the  charge  of  a  bailiff  spe- 

Headnotes  by  Wnj.is,  C.  J. 
16  A.L.R.— SO. 


cially  sworn  for  the  occasion.  It  is 
sufficient  if  they  be  put  in  charge  of 
the  sheriff,  or  his  deputy,  who  has 
taken  the  oath  of  office. 
[See  16  B.  C.  L.  826,  826.] 
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New  trial  —  intoxication  of  counsel. 

3.  Where,  in  a  criminal  prosecution, 
the  evidence  adduced  does  not  clearly 
sustain  a  ground  of  a  motion  for  a  new 
trial,  asserting  that  counsel  for  the  de- 
fendants were  so  intoxicated  during 
the  trial  as  to  substantially  deprive 
the  defendants  of  their  right  to  be 
properly  represented  by  counsel,  and 
the  record  discloses  no  lack  of  eflS- 
ciency  of  the  counsel,  the  motion  on 
that  ground  is  properly  denied. 
Appeal  —  instruction    on    effect    of 

flight. 

4.  A  portion  of  a  charge,  that  "the 
fact  of  flight  is  a  circumstance  to  be 
considered  by  the  jury  as  tending  to 
increase  the  probability  of  the  defend- 
ant being  the  guilty  person,"  being 
abstract,  is  harmless,  when  coupled  in 
the  same  paragraph  with  other  state- 
ments of  the  law  on  the  subject,  and 
under  all  the  circumstances  of  the  case 
the  defendants  could  not  reasonably 
have  been  prejudiced  by  the  quoted 

[See"2  R.  C.  L.  257;  14  R.  C.  L.  788.] 
— refusal  of  duplicate  instmctims. 

5.  It  is  not  error  to  refuse  to  give 
instructions  that  have  already  been 
given  substantially,  though  couched  in 
different  language. 

—  argument  of  assignments. 

6.  In  order  to  merit  consideration 
by  this  court,  assignments  of  error 
must  be  argued,  unless  the  error  com- 
plained of  is  so  glaring  or  patent  that 
no  argument  is  needed  to  demonstrate 
it. 

[See  2  R.  C.  L.  178.] 

—  denying  new  trial. 

7.  Where  one  of  the  assignments  of 
error  is  based  upon  the  overruling  of 
the  motion  for  a  new  trial,  an  appel- 
late court  will  consider  only  such 
grounds  of  the  motion  as  are  argued. 

[See  2  R.  C.  L.  179.] 

—  instructions  on  alibi. 

8.  Proper  charges  on  the  subject  of 
"alibi"  discussed. 


—  abstract  Instruction  —  error. 

9.  Where  a  portion  of  a  charge  is 
abstract,  and,  even  if  not  entirely  cor- 
rect, it  is  manifestly  harmless,  it  is  not 
reversible  error  to  refuse  to  give  a 
more  appropriate  charge  on  the  sub- 
ject, that  is  requested  by  the  interest- 
ed party. 

Constitutional  law  —  use  of  evidence 
taken  at  former  trlaL 

10.  Chapter  5897,  Acts  1909  (Comp. 
Laws  1914,  §  1523),  authorizing  the  use 
at  a  subsequent  trial  of  the  evidence 
adduced  and  incorporated  in  a  bill  of 
exceptions  at  a  former  trial,  where  on 
the  subsequent  trial  it  is  "made  to  ap- 
pear to  the  satisfaction  of  the  court" 
that  the  testimony  of  the  same  wit- 
nesses "cannot  be  had,"  is  not  in  con- 
flict with  the  organic  provision  that 
in  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  "to  meet  the 
witnesses  against  him  face  to  face." 

[See  8  R.  C.  L.  88.] 

Evidence — at  former  trial — right  to 
use. 

11.  In  criminal  prosecutions  the  use 
of  evidence  adduced  and  incorporated 
in  a  bill  of  exceptions  may,  under 
chapter  5897,  Acts  1909  (Comp.  Laws 
1914,  §  1523),  be  used  as  evidence  in 
a  subsequent  trial,  only  when  the  ac- 
cused had  on  the  former  trial  met  the 
particular  witnesses  against  him  face 
to  face  and  had  full  opportunity  to 
cross-examine  them,  and  when  it  is 
"made  to  appear  to  the  satisfaction  of 
the  court"  that  the  witnesses  "cannot 
be  had"  to  testify  in  person  at  the  sub- 
sequent trial. 

[See  8  R.  C.  L.  88.] 

Appeal  —  afSrmance  of  cmviction. 

12.  Where  there  is  ample  competent 
evidence  to  sustain  a  verdict  found, 
and  it  does  not  appear  that  the  jury 
were  not  governed  by  the  evidence  in 
making  their  finding,  and  no  material 
or  harmful  errors  of  law  or  procedure 
appear  in  the  record,  a  judgment  of 
conviction  will  be  affirmed. 


(Brown,  Ch.  J.,  and  Taylor,  J.,  dissent.) 


Error  to  the  Circuit  Court  for  Bay  County  (Jones,  J.)  to  review  a 
judgment  convicting  defendants  of  murder  in  the  first  degree  and 
sentencing  them  to  death.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  Ed.  Stokes,  for  plaintiffs  in  must  be  of  a  conclusive  nature  and 
error:  must  not  only  be  consistent  with  the 

Before  a  conviction  can  be  had  on  guilt  of  the  accused,  but  must  be  in- 
circumstantial  evidence  the  evidence     consistent  with  innocence,  and  must 
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produce  moral   certainty  to  the   ex- 
clusion of  every  reasonable  doubt. 

Walker  v.  State,  134  Ala.  86.  32  So. 
703 ;  Jones  v.  State,  141  Ala.  55,  37  So. 
390;  Myers  v.  State,  43  Fla.  500,  31 
So.  275;  Kennedy  v.  State,  31  Fla.  428, 
12  So.  858. 

Everyone  accused  of  crime  has  the 
right  to  be  confronted  by  the  wit- 
nesses. 

Anderson  v.  State,  89  Ala.  12,  7  So. 
429;  Coley  v.  State,  67  Fla.  178,  64 
So.  751. 

Messrs.  Van  C.  Swearingen,  Attor- 
rey  General,  and  D.  Stuart  Gillis,  As- 
sistant Attorney  General,  for  the  State : 

The  sheriff  may  act  as  bailiff  of  the 
jury  without  a  special  oath. 

Cato  V,  State,  9  Fla.  163;  O'Connor 
V.  State,  9  Fla.  215. 

Drunkenness  of  counsel  during  a 
trial  is  not  ground  for  a  new  trial. 

O'Brien  v.  Com.  115  Ky.  608,  74  S. 
W.  666;  Territory  v.  Clark,  13  N.  M. 
59,  79  Pac.  708. 

Refusal  of  the  court  to  instruct  the 
jury  that  the  testimony  of  an  accom- 
plice should  be  received  with  great 
caution  is  not  necessarily  harmful. 

Presley  v.  State,  63  Fla.  37,  57  So. 
605;  Minor  v.  State,  55  Fla.  71,  46  So. 
S16. 

The  motion  for  a  change  of  venue 
and  affidavits  in  support  thereof,  to- 
gether with  the  ruling  of  the  trial 
court  thereof,  should  have  been  evi- 
denced here  for  review  by  the  record 
proper  and  not  in  the  bill  of  excep- 
tions. 

Keen  v.  Brovm,  46  Fla.  487,  85  So. 
401;  Curry  v.  State,  17  Fla.  683;  Wil- 
liams V.  Robles,  22  Fla.  95;  Robertson 
V.  State,  64  Fla.  437,  60  So.  119. 

In  the  matter  of  impaneling  a  jury, 
the  trial  court's  discretion  is  one 
involving  the  right  to  reject,  and  not 
the  right  to  select. 

Peadon  v.  State,  46  Fla.  124,  35  So. 
204;  Walsingham.v.  State,  61  Fla.  67, 
56  So.  195. 

Willis,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

WiU  Blackwell  and  Robert  Black- 
well,  brothers,  were  jointly  in- 
dicted in  Okaloosa  county,  Florida, 
in  two  separate  indictments,  for  the 
murder  of  M.  M.  Davis  and  his  wife, 
Nancy  Davis,  and  on  May  7,  1917, 
were  put  upon  trial  under  the  in- 
dictment charging  them  with  the 
murder  of  Nancy  Davis.  During 
the  course  of  the  trial  the  defendant 
Will   Blackwell  escaped  from  cus- 
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tody,  thereby  necesitating  an  order 
of  mistrial.  After  a  lapse  of  about 
three  weeks  he  was  recaptured,  and 
on  July  2,  1917,  the  defendants  were 
placed  on  trial  for  the  murder  of  M. 
M.  Davis,  were  convicted  of  murder 
in  the  first  degree,  and  sentenced  to 
death.  The  case  then  went  to  the 
supreme  court  on  a  writ  of  error  and 
was  reversed  (see  76  Fla.  124,  1 
A.L.R.  502,  79  So.  731)  and  a  new 
trial  awarded. 

After  the  reversal  of  the  case  it 
was  transferred  to  the  circuit  court 
of  Bay  county,  Florida,  where  the 
defendants  were  again  placed  upon 
trial  in  the  circuit  court  of  Bay 
county,  Florida,  for  the  murder  of 
M.  M.  Davis,  on  the  17th  day  of 
December,  a.  d.  1918,  and  were 
again  convicted  of  murder  in  the 
first  degree  and  sentenced  to  death, 
and  from  this  judgment  defendants 
sue  out  writ  of  error.. 

Plaintiff  in  error  contends  in  the 
second  assignment  of  error  that  the 
court  erred  in  permitting  R.  A.  Rice 
to  act  as  bailiff  for  the  jury  sworn 
to  try  the  case,  without  requiring 
him  to  take  a  special  oath.  The  rec- 
ord discloses  the  fact  that  the  said 
Rice  was  a  regularly  appointed 
deputy  sheriff,  and  that  when  desig- 
nated to  act  as  bailiff  to  the  jury 
he  was  called  up  by  the  judge  in 
the  presence  of  the  defendants  and 
their  counsel  and  admonished  by 
the  judge  as  to  his  duties  while  in 
charge  of  the  jury.  The  record  fails 
to  show  any  improper  conduct  on 
the  part  of  said  Rice  while  in  charge 
of  said  jury,  nor  is  there  any  in- 
timation by  the  defendants  that 
there  was,  and,  even  if  it  had  been 
proper  that  he  should  have  taken 
an  additional  oath  to  the  one  as 
deputy  sheriff,  the  failure  to  take 
such  oath  would  be  harmless  error, 
and  no  grounds  for  reversal. 

But  we  do  not  concede  that, 
where  a  sheriff  or  deputy  sheriff 
acts  as  bailiff,  any  cHmmai  i.^_ 

additional      oath      is    cmtody  of  Jnry^ 

necessary.         This  '*"*"'  ***"«' 
court,  in  the  case  of  Cato  v.  State,  9 
Fla.  163,  said :    "It  is  not  indispen- 
sable that  the  jury,  in  a  capital  case, 
should  be  committed  to  the  charge 
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of  a  bailiff  specially  sworn  for  the 
occasion.  It  is  sufficient  if  they  be 
put  in  charge  of  the  sheriff,  or  his 
deputy,  who  has  taken  the  oath  of 
office." 

Counsel  in  their  brief  cite  the 
case  of  Nicholson  v.  State,  38  Fla. 
99,  20  So.  818.  Upon  a  careful 
reading  of  this  case  we  find  nothing 
in  conflict  with  the  authority  above 
cited: 

Another  ground  contained  in  the 
motion  for  new  trial  was  that  they 
(defendants)  were  not  properly 
represented,  because  their  attor- 
neys became  intoxicated  during  the 
trial.  Tlie  only  evidence  relied  upon 
to  maintain  this  ground  is  the  affi- 
davit of  the  two  defendants,  and 
there  was  a  counter  affidavit  of 
eight  or  nine  persons,  who  were 
present  in  the  court  room  through- 
out the  trial,  denying  the  fact  that 
the  attorneys,  of  the  defendants 
were  drunk  during  tiie  trial,  or  un- 
der the  influence  of  liquor.  The 
judge  who  presided  at  the  trial,  and 
who  had  continual  observation  of 
said  attorneys,  after  considering 
the  affidavit  presented  at  the  time 
of  the  motion  for  new  trial,  over- 
ruled the  motion  for  a  new  trial, 
which  he  certainly  would  have 
granted  had  he  believed  that  the  de- 
fendants had  not  had  a  fair  and 
impartial  trial  by  reason  of  the  in- 
wew  trial-  toxicatioD  of  their 

intozicAtioB  of  lawyers.  There  is 
«onn.ei.  certainly     no     evi- 

dence in  the  voluminous  record 
brought  here  of  any  intoxication  or 
lack  of  mental  activities  on  the  part 
of  defendants'  counsel  during  the 
trial. 

The  third  assignment  of  error,  as 
given  in  the  motion  for  new  trial,  is 
as  follows :  "If  you  find  that  the  de- 
fendants, at  or  about  the  time  the 
charge  contained  in  the  indictment 
was  preferred  against  them,  fled  to 
another  place,  and  that  such  flight 
was  induced  by  the  charge,  you  may 
consider  such  flight  in  determining 
the  guilt  or  innocence  of  the  def  end- 
anta.  The  flight  is  a  circumstance 
to  be  considered  by  the  jury,  as 
tending  to  increase  the  probability 


of  the  defendants  being  the  guilty 
persons." 

Counsel  contend  that  under  such  - 
charge  as  complained  of  the  natural 
assumption  of  the  jury  would  be 
that  it  was  prima  facie  evidence  of 
the  guilt  of  the  accused,  and  it 
might  possibly  be  open  to  this  criti- 
cism if  that  were  the  entire  charge. 
The  charge  complained  of  as  errone- 
ous must  not  be  determined  on,  as 
to  its  correctness,  by  segregated 
parts,  but  as  a  whole.  The  charge 
complained  of  in  its  entirety  meets 
the  contention  of  counsel  against  it. 
The  charge  in  words  was  as  follows: 
"If  you  find  that  the  defendants,  at 
or  about  the  time  the  charge  con- 
tained in  the  indictment  was  pre- 
ferred against  them,  fled  to  another 
place,  and  that  such  flight  was  in- 
duced by  the  charge,  you  may  con- 
sider such  flight  in  determining  the 
guilt  or  innocence  of  the  defendants. 
The  fact  of  ffight  is  a  circumstance 
to  be  considered  by  the  jury,  as 
tending  to  increase  the  probability 
of  the  defendant  being  the  guilty 
person.  It  does  not  give  rise  to  a 
legal  presumption,  but  he  may  rebut 
any  inference  which  may  be  drawn 
from  such  flight  by  pn^>er  testi- 
mony which  may  tend  to  explain  the 
same." 

The  flight  of  a  person  accused  of 
crime  raises  no  presumption  of 
guilt,  but  is  a  circumstance  that 
goes  to  the  jury,  to  bo  considered  by 
them  with  all  the  other  testimony 
and  circumstances,  and  given  such 
weight  as  the  jury  may  determine 
it  entitled  to.  Ilie  rule  is  that, 
when  a  suspected  Appeal- 
person  in  any  man-  InstrneUoa  on 

ner  endeavors  to  es-  '"'"* «"  ■'«"• 
cape,  or  evade  a  threatened  prosecu- 
tion, by  flight,  concealment,  resist- 
ance to  a  lawful  arrest,  or  other  ex 
post  facto  indication  of  a  desire  to 
evade  prosecution,  such  fact  may  be 
shown  in  evidence  as  one  of  a  series 
of  circumstances  from  which  guilt 
may  be  inferred.  Whart.  Crim.  Ev. 
9th  ed.  §  750,  and  citations ;  Carr  v. 
State,  46  Fla.  11,  text  16,  34  So.  892. 
The  fourth  and  fifth  assignments 
complain  of  the  refusal  of  the  judge 
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\  to  give  charges  upon  circumstantial 
evidence.  From  our  view  of  this 
case  the  state  relied  not  only  uiwn 
circumstances,  but  upon  alleged  con- 
fessions, and  it  would  not  have  been 
error  for  the  judge  to  have  failed  or 
refused  to  have  given  any  charge 
upon  circumstantial  evidence;  but 
the  judge  did,  in  the  charge  given 
upon  his  own  motion,  fully  and  cor- 
rectly give  in  charge  the  law  of  cir- 
cumstantial evidence,  and  it  was  not 
-..t...!  .«  error  to  refuse  ad- 
dapuote  ditional       charges, 

lutmeti..^  when  the  substance 
of  such  requested  charges  had  al- 
ready been  given. 

"It  is  not  error  to  refuse  to  give 
instructions  that  have  already  been 
given  substantially,  though  couched 
in  different  language."  Higgin- 
botham  v.  State,  42  Fla.  673, 89  Am. 
St.  Rep.  237,  29  So.  410. 

The  sixth  assignment  of  error  is 
that  the  court  erred  in  refusing  to 
give  the  following  charge,  requested 
by  the  defendants :  "Gentlemen  of 
the  jury,  this  has  been  and  is  a  very 
notorious  case,  and  there  has  been 
more  or  less  excitement  over  it,  and 
that  feeling  may  possibly  have  crept 
into  the  trial  to  some  extent.  I  am 
not  saying  that  it  has,  but  for  fear 
that  it  has,  and  in  an  abundance  of 
caution,  that  nothing  but  justice 
may  be  done,  I  deem  it  my  duty  to 
instruct  you  and  caution  you 
against  convicting  the  defendants, 
or  either  of  them,  through  preju- 
dice of  witness  who  may  have  tes- 
tified in  this  case,  or  upon  insuf- 
ficient evidence,  and  to  caution  you 
that  in  your  deliberations  you 
should  not  be  influenced  one  whit  by 
what  is  commonly  called  public  sen- 
timent, nor  should  you  be  influenced 
by  any  act  or  actions  of  any  officer 
or  officers,  if  there  be  such  act  or 
acts,  that  appear  to  be  hostile  to  the 
defendants,  or  either  of  them.  In 
other  words,  you  must  consider  the 
evidence  that  has  been  given  you  on 
the  witness  stand,  and  that  alone,  in 
arriving  at  your  verdict." 

The  court  of  its  own  motion  had 
itiven  the  following  charge:     "A 
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fair  and  impartial  trial  is  absolutely 
essential  to  the  due  and  proper  ad- 
ministration of  justice,  and  it  is  of 
prime  importance  that  this  truth  be 
constantly  borne  in  mind  both  by 
courts  and  juries.  If  the  courts  are 
to  retain  the  respect  and  the  confi- 
dence of  the  people,  and  properly 
perform  the  important  duties  and 
exercise  the  great  powers  invested . 
in  them  by  the  Constitution,  in  ac- 
cordance with  its  spirit  and  purpose, 
and  carry  out  and  perform  the  ob- 
jects of  their  creation,  they  must 
obey  the  constitutional  command 
respecting  fair  and  impartial  trials, 
and  give  to  every  case  submitted  to 
them  for  decision  due,  careful,  and 
conscientious  consideration,  basing 
their  judgment  upon  sworn,  legal, 
and  credible  evidence,  uninfluenced 
by  other  extraneous  considerations. 
In  the  administration  of  justice, 
juries  are  intrusted  with  functions 
of  supreme  importance.  They  con- 
sider and  weigh  the  evidence  sub- 
mitted, determine  the  credibility  of 
witnesses,  and  find  from  the  evi- 
dence the  facts  upon  which  the 
court  passes  its  judgment.  In  de- 
liberating upon  and  endeavoring  to 
reach  a  correct  and  conscientious 
verdict,  the  jurors  are  required  by 
the  law  to  be  guided  by  the  sworn 
evidence  in  the  case,  to  calmly  and 
dispassionately  weigh  and  consider 
it,  uninfluenced  by  any  impression  or 
opinions  respecting  the  guilt  or  in- 
nocence of  the  accused,  and  based 
entirely  and  exclusively  upon  such 
evidence." 

This  charge  covers  substantially 
the  requested  charge,  and  there  was 
no  error  in  the  refusal  to  give  the 
same. 

The  seventh  assignment  of  error 
Is  based  upon  the  refusal  of  the 
judge  to  give  the  following  charge: 
"I  charge  you  that  an  accomplice  is 
one  who  participated  in  the  commis- 
sion of  a  crime  as  aider  or  abettor, 
— any  person  who  is  connected  with 
the  commission  of  the  crime 
charged,  whether  they  directly  com- 
mitted the  act  constituting  the  of- 
fense, or  aided  and  abetted,  ooun- 
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seled  or  assisted,  in  planning  its 
commission,  and  the  law  of  this 
state  is  that  the  testimony  of  an  ac- 
complice should  be  received  with 
great  caution." 

The  judge  of  his  own  motion  had 
given  the  following  charge:  "The 
state  relies  in  part  for  a  convic- 
tion upon  the  testimony  of  Will 
Boyd,  an  accomplice,  and  in  part 
upon  circumstantial  evidence.  You 
are  instructed  that  an  accomplice 
in  crime  is  a  competent  witness 
against  a  coperpetrator  of  the 
crime,  and  his  evidence  should  be 
weighed  by  the  jury  even  though 
uncorroborated,  and  given  such 
weight  as  the  jury  believes  it  enti- 
tled. If  the  testimony  of  an  accom- 
plice is  corroborated  by  other  testi- 
mony, it  should  be  entitled  to  great- 
er weight  than  if  uncorroborated. 
While  the  testimony  of  an  accom- 
plice should  be  received  with  cau- 
tion, especially  if  uncorroborated, 
still  it  should  not  be  rejected,  if  not 
corroborated  in  every  material 
statement,  if  the  jury  believe  that 
it  is  entitled  to  any  weight.  The 
evidence  of  an  accomplice  should  be 
received  with  caution,  but  you  are 
the  judges  of  the  credibility  of  the 
evidence  of  the  accomplice,  and  you 
should  give  it  such  weight  as  you 
believe  that  it  should  have,  when 
taken  and  considered  together  with 
the  whole  evidence  in  the  case." 

This  charge  covers  in  substance 
the  requested  charge;  hence  there 
was  no  error  in  refusal  to  give  the 
charge  asked. 

Assignments  Nos.  8,  9,  10,  11, 12, 
not  having  been  argued,  under  the 
established  rules  of  this  court,  may 
be  considered  as  abandoned. 

An  assignment  of  error  not  being 
argued,  where  a  motion  for  new  trial 
contains  several  grounds,  only  those 
argued  will  be  considered. 

"In  order  to  merit  consideration 
by  this  court,  as- 
ZT/i^nXnt.?'  signments  of  error 
must  be  argued,  un- 
less the  error  complained  of  is  so 
glaring  or  patent  that  no  argument 
is  needed  to  demonstrate  it.    Where 


one  of  the  assignments  of  error  is 

based      upon      the 

overruling    of    the  I^S'^*"*  "*" 

motion   for  a   new 

trial,  an  appellate  court  will  consider 

only  such  grounds  of  the  motion  as 

are  argued."    Lindsey  v.  State,  67 

Fla.  Ill,  64  So.  501. 

See  also  Smith  v.  State,  65  Fla. 
66,  61  So.  120;  Revels  v.  State,  62 
Fla.  83,  56  So.  416;  Johnson  v.  State, 
55  Fla.  41,  46  So.  174;  Colson  v. 
State,  51  Fla.  19,  40  So.  183. 

This  case  involving  human  life, 
we  will  depart  &om  the  usual  cus- 
tom and  consider  the  eighth  assign- 
ment of  error,  based  on  the  refusal 
of  the  court  to  give  the  requested 
charge  on  the  defense  of  an  alibi, 
which  was  as  follows:  "The  de- 
fense of  an  alibi  has  been  offered, 
which  means  that  the  defendants 
were  not  there  when  the  crime 
charged  was  committed,  and  conse- 
quently did  not  do  it.  If  from  the 
evidence  in  this  case  you  have  a  rea- 
sonable doubt  as  to  the  alibi, — ^that 
is  to  say,  whether  the  defendants 
were  there  or  not, — ^then  you  should 
give  them  the  benefit  of  such  rea- 
sonable doubt,  and  find  them  not 
guilty." 

The  requested  charge  correctly 
stated  the  law  of  this  case  upon  the 
question  of  the  de- 
fense of  an  alibi;  ;;i":lKi"."'»' 
but,  if  the  re- 
quested charge  was  covered  by 
other  charges  given,  it  would  not  be 
error  to  refuse  it.  The  court  of  its 
own  motion  had  instructed  the  jury 
as  follows :  "The  defendants,  under 
their  plea  of  not  guilty,  set  up  as  a 
defense  what  is  known  in  law  as  an 
alibi.  An  alibi  simply  means  that 
the  accused  were  not  present  at  the 
time  and  place  of  the  commission  of 
the  crime,  but  were  at  another  place, 
and  therefore  it  was  impossible  for 
them  to  have  committed  the  crime. 
A  defendant  has  the  right  to  prove 
by  competent  evidence  that  he  was 
not  present  and  could  not  have  com- 
mitted the  crime,  and  if  you  believe 
from  the  evidence,  or  if  you  have  a 
reasonable  doubt  from  the  evidence, 
that  the  defendants  were  not  pres- 
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ent  at  the  time  and  place  when  M. 
M.  Davis  was  killed,  if  you  believe 
he  was  killed,  then  you  must  acquit 
them.  The  evidence  of  an  alibi  must 
cover  the  whole  time  when  the  pres- 
ence of  the  accused  was  required. 
You  must  determine  from  the  evi- 
dence whether  the  defendants 
proved  that  they  were  not  there, 
or  whether  the  evidence  produced  in 
your  minds  a  reasonable  doubt  as 
to  whether  or  not  they  were  there. 
If,  upon  taking  into  consideration 
the  evidence  offered  by  the  defend- 
ants to  prove  an  alibi,  with  all  the 
other  testimony,  you  have  a  reason- 
able doubt  as  to  whether  or  not  they 
were  there,  you  should  find  them  not 
guilty.  [The  defense  of  an  alibi  is, 
of  all  other  testimony,  the  most  de- 
cisive when  duly  substantiated ;  but 
the  evidence  adduced  in  support  of 
it  requires  to  be  minutely  consid- 
ered, and  must  be  such  as  to  render 
it  impossible  that  the  crime  could 
have  been  committed  by  the  party, 
who  claims  that  he  was  not  present 
and  could  not  be  guilty  as  charged.]" 

The  requested  charge  was  fully 
covered  by  the  charge  given  by  the 
court  in  that  part  of  the  charge  not 
included  within  the  brackets,  and 
that  part  of  the  charge  was  correct 
on  the  defense  of  an  alibi,  and  the 
only  criticism  of  the  charge  that 
could  be  made  was  by  the  addenda 
within  the  brackets.  Was  this  suf- 
ficient to  destroy  the  former  part 
of  the  charge,  or  mislead  or  confuse 
the  jury?  We  quote  from  Words  & 
Phrases,  2d  series,  vol.  1,  p.  298 : 

"The  defense  known  in  law  as  an 
'alibi'  is  that,  at  the  time  of  the 
commission  of  the  crime  charged  in 
the  indictment,  the  defendant  was 
at  a  different  place,  so  that  he  could 
not  have  committed  it.  State  v, 
McGarry,  111  Iowa,  709,  83  N.  W. 
719 ;  State  v.  McGinnis,  158  Mo.  105, 
59  S.  W.  88;  State  v.  Hale,  156  Mo. 
102,  56  S.  W.  882;  State  v.  Taylor, 
118  Mo.  153,  24  S.  W.  451,  11  Am. 
Grim.  Rep.  51;  Com.  v.  Webster,  5 
Gush.  295,  819,  52  Am.  Dec.  711; 
Savage  v.  State^  18  Fla.  970,  974; 
People  V.  Levine,  85  Cal.  39,  22  Pac. 
969,  24  Pac.  631 ;  Wisdom  v.  People, 
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11  Colo.  170, 174, 17  Pac.  522;  Dunn 
v.  State,  118  Wis.  82,  94  N.  W.  648." 

"An  'alibi'  in  law  simply  means 
that  the  defendant  was  not  there; 
or,  to  state  it  more  definitely,  a  de- 
fendant who  sets  up  an  alibi  shows 
such  a  state  of  facts  surrounding 
his  whereabouts  at  that  particular 
time  as  would  make  it  practically 
improbable  or  impossible  for  him  to 
have  committed  the  offense  charged. 
State  V.  Child,  40  £an.  482,  20  Pac. 
276." 

We  cannot  commend  as  a  model 
for  clearness  on  the  defense  of  an 
alibi  the  charge  as  given,  and  think 
it  would  have  been  better  to  have 
omitted  the  part  inclosed  in  brack-' 
ets.     The   judge,   after   correctly 
charging  upon  the  defense  of  an 
alibi,    by    the    words    inclosed    in 
brackets  charged  an  abstract  propo- 
sition of  law,   the  _,i,rtr«ct 
definition  of  an  alibi,  iBstraction- 
and  we  cannot  say  •^'• 
that  it  was  so  misleading  or  confus- 
ing to  the  jury  as  to  constitute  re- 
versible error,  on  the  judge  refusing 
the  requested  charge. 

The  thirteenth  and  fourteenth  as- 
signments of  error  are  based  upon 
the  admission  in  evidence  of  the  tes- 
timony in  bill  of  exceptions  of  Har- 
rison Davis  and  Saphronia  Holmes 
as  given  at  the  former  trial  of  this 
case,  upon  the  grounds  that  no  suf- 
ficient predicate  was  laid  for  the  in- 
troduction of  such  testimony.  Dr. 
Porter  Webb,  a  practising  physician, 
testified  that  Harrison  Davis  was 
prostrate  in  bed,  due  to  inflamma- 
tory rheumatism,  and  that  it  might 
last  indefinitely  and  make  him  an 
invalid ;  that  Saphronia  Holmes  was 
sick,  and  "not  able  to  come  to  court, 
and  that  if  she  had  good  luck  it 
might  be  two  weeks  at  least  before 
she  could  get  there."  The  doctor, 
upon  being  asked  by  the  court,  "Do 
you  think  either  of  them  will  be  able 
to  get  here  in  the  next  two  weeks?" 
answered,  "Oh,  no;  I  don't  think  so, 
judge." 

From  the  testimony  of  these  ab- 
sent witnesses  as  contained  in  the 
bill  of  exceptions,  these  witnesses 
had  been,  at  the  former  trial,  cross- 
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examined  at  srreat  lensrth,  and,  as 
further  shown  by  the  record  in  this 
case,  there  were  a  great  number  of 
witnesses,  both  for  tihe  state  and  the 
defense,  present  at  the  time  the 
case  was  called  for  trial,  and  the  de- 
fendant did  not  show  or  offer  to 
show  any  further  cross-examination 
of  such  witnesses.  Under  these  cir- 
-evideno*  t.we»  cumstances  we  can- 
at  former  trial-  not  say  that  there 

»lmU.lOn.  ^^  gjjy  ^^ygg  ^^ 

judicial  discretion  in  permittingr  the 
admission  of  such  testimony,  and  an 
appellate  court  will  not  reverse  the 
discretion  of  the  trial  judge,  unless 
there  is  a  manifest  abuse  of  such 
discretion. 

There  is  some  diversity  of  opin- 
ion among  the  courts  as  to  whether 
temporary  absence  by  reason  of  ill- 
ness of  a  witness  will  permit  the  use 
of  his  testimony  given  at  a  former 
trial,  but  we  think  that  the  weight 
of  authority  and  the  better  rule  is 
that  it  is  a  matter  resting  in  the 
sound  judicial  discretion  of  the  triid 
judge. 

"Any  physical  incapacity  prevent- 
ing attendance  in  court,  except  at 
the  risk  of  serious  pain  or  danger, 
to  the  witness,  should  be  a  sufficient 
cause  of  unavailability ;  and  this  has 
been  almost  universally  recognized 
by  courts.  Certain  distinctions, 
however,  have  from  time  to  time  re- 
ceived special  notice:  (a)  The  dura- 
tion of  the  illness  need  only  be  in 
probability  such  that,  with  regard  to 
the  importance  of  the  testimony,  the 
trial  cannot  be  postponed ;  (b)  as  to 
the  degree  of  the  illness,  the  tra- 
ditional phrase,  'so  ill  as  not  to  be 
able  to  travel,'  sufficiently  indicates 
the  requirements  of  common  sense; 
and  the  'ability'  is  to  be  considered 
with  reference  to  the  risk  of  pain  or 
danger  to  the  witness.  That  the  ill- 
ness should  be  such  as  to  make  it 
impracticable  to  take  the  witness's 
deposition  at  his  home  has  been  said 
by  one  court  to  be  the  correct  lim- 
itation; but  this  is  certainly  incor- 
rect, for  a  deposition  obtained  from 
a  i)erson  during  illness  could  not  be 
any  better  tiian  his  former  cross- 
examined  testimony  or  deposition, 


and  would  probably  be  much  less 
trustworthy.  There  is  no  reason 
why  the  application  of  the  general 
principle  in  a  given  instance  should 
ever  come  before  a  court  of  appeal ; 
to  the  trial  court  should  be  left  the 
determination  of  the  existence  of 
the  necessity  in  a  particular  case." 
2  Wigmore,  Ev,  p.  1760,  §  1406,  and 
notes. 

"Mitchell,  J.,  in  Thornton  v.  Brit- 
ton,  144  Pa.  130,  22  Atl.  1048: 
'The  determination  of  this  question 
in  each  case  as  it  arises  rests  large- 
ly in  the  discretion  of  the  court.  On 
a  trial  for  murder,  for  instance,  the 
judge  presiding  would  feel  it  his 
duty  to  enforce  the  attendance  of  a 
witness  having  knowledge  of  the 
crucial  facts,  even  at  some  risk  to 
the  witness's  health  or  life;  while 
in  a  civil  action  he  might  feel  free 
to  hold  that  a  much  smaller  risk  to 
the  witness  would  be  sufficient  to  ex- 
cuse him  from  personal  attend- 
ance." 2  Wigmore,  Ev.  §  1406,  and 
note. 

"It  is  obvious  that  the  purpose  of 
this  act  is  to  permit  the  introduction 
in  evidence  of  a  bill  of  exceptions 
containing  evidence  adduced  at  a 
former  trial,  upon  the  reversal  of  a 
judgment  rendered  thereat,  when 
certein  evidence  given  at  such  for- 
mer trial  cannot  be  had.  In  other 
words,  provision  was  made  for  the 
admission  of  the  bill  of  exceptions 
when  the  testimony  of  a  witness 
who  had  testified  at  a  former  trial 
could  not  be  had  by  reason  of  the 
death,  sickness,  or  insanity  of  such 
witness,  or  by  reason  of  the  fact  that 
he  is  out  of  the  jurisdiction  or  can- 
not be  found  after  diligent  search. 
See  the  discussion  in  Putnal  v.  State, 
56  Fla.  86,  47  So.  864."  Bennett  v. 
State,  68  Fla.  494,  text  498,  67  So. 
126. 

In  the  case  of  Putnal  v.  State,  56 
Fla.  86,  in  the  body  of  the  opinion, 
page  96,  47  So.  867,  Shackleford, 
Ch.  J.,  said:  "Obviously  it  is  for 
the  trial  court  to  pass  uiwn  and  de- 
termine whether  or  not  a  sufficient 
and  proper  predicate  has  been  laid 
for  the  introduction  of  such  former 
testimony.    In  the  case  at  bar  the 
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trial  court  was  of  the  opinion  that 
such  predicate  had  been  laid,  and, 
upon  the  ahowinsr  made  to  us,  we  do 
not  feel  called  upon  to  disturb  the 
ruling.  We  fuUy  appreciate  the 
necessity  of  requiring  a  compliance 
with  the  rule  in  such  cases,  and  have 
no  disposition  or  inclination  for  a 
relaxation  of  any  of  the  safeguards 
that  have  been  thrown  around  it." 

In  the  earlier  days  the  testimony 
of  a  witness  given  at  a  former  trisj 
was  confined  to  cases  where  the  wit- 
ness was  dead,  or  had  become  insane, 
or  beyond  the  seas  or  the  jurisdic- 
tion of  the  court ;  but  the  tendency  of 
the  modem  decisions  has  been  to  en- 
large the  rule  of  evidence  as  to  the 
admission  of  such  testimony.  Prior 
to  1893  (Fla.)  Laws,  chap.  4135,  the 
testimony  contained  in  the  bill  of 
exceptions  was  not  admissible  in 
evidence,  but  such  testimony  had  to 
be  proved  by  someone  who  was  pres- 
ent at  the  trial  and  heard  the  wit- 
ness testify ;  but  8  1  of  chapter  5897, 
Laws  of  1909  (Comp.  Laws  1914,  § 
1523),  is  as  follows:  "In  case  any 
judgment  at  law  rendered  by  any 
court  of  the  state  of  Florida  shall  be 
reversed  and  a  new  trial  awarded, 
and  it  be  made  to  appear  to  the 
satisfaction  of  the  court  that  any 
evidence  used  at  the  former  trial, 
whether  oral  or  written,  and  incor- 
porated in  the  bill  of  exceptions, 
cannot  be  had,  then  the  bill  of  excep- 
tions taken  at  the  previous  trial  may 
be  used  as  evidence  upon  any  subse- 
quent trial  of  the  case,  as  to  any 
matter  in  issue  at  the  former  trial : 
Provided,  that  no  evidence  given  up- 
on a  former  trial  of  any  case  pend- 
ing in  any  of*  the  courts  of  the  state 
of  Florida  Shall  be  used  in  evidence 
upon  the  trial  of  any  cause  in  any  of 
the  courts  in  the  state  of  Florida, 
except  as  herein  provided." 

Other  states  have  adopted  stat- 
utes upon  this  subject,  but  those 
ftat  we  have  had  access  to  have  de- 
fined under  what  conditions,  such  as 
absence  from  the  state,  permanent 
illness,  death,  or  insanity,  and  we 
have  been  unable  to  find  any  statute 
similar  to  ours  which  permits  the 
introduction  of  such  evidence  used 
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at  the  former  trial  when  it  is  "made 
to  appear  that  it  cannot  be  had." 
It  seems  from  the  broad  language 
used  that  the  legislative  intent  was 
to  vest  in  the  trial  judge  a  discretion 
under  the  circumstances  of  each 
particular  case  as  to  the  admission 
or  rejection  of  such  former  testi- 
mony contained  in  the  bill  of  excep- 
tions. 

Ordinarily  the  court  will  not  pass 
on  the  constitutionality  of  a  stat- 
ute, unless  the  statute  is  expressly 
attacked  as  unconstitutional;  but 
there  has  been  some  discussion 
whether  or  not  the  objection  to  the 
admission  of  so  much  of  the  bill  of 
exceptions  as  contained  the  testi- 
mony of  the  absent  witnesses  given 
at  a  former  trial  did  not  necessitate 
the  passing  upon  the  constitutional- 
ity of  chapter  5897,  Laws  of  Florida 
1909,  which  is  as  follows:  "In  case 
any  judgment  at  law  rendered  by 
any  court  of  the  state  of  Florida 
shall  be  reversed  and  a  new  trial 
awarded,  and  it  be  made  to  appear 
to  the  satisfaction  of  tiie  court  that 
any  evidence  used  at  the  former 
trial  whether  oral  or  written,  and 
incorporated  in  tiie  bill  of  excep- 
tions, cannot  be  had,  then  the  bill  of 
exceptions  taken  at  the  previous 
trial  may  be  used  as  evidence  upon 
any  subsequent  trial  of  the  case,  as 
to  any  matter  in  issue  at  the  former 
trial:  Provided,  that  no  evidence 
given  upon  a  former  trial  of  any 
case  pending  in  any  of  the  courts  of 
the  state  of  Florida  shall  be  used  in 
evidence  upon  a  trial  of  any  cause 
in  any  of  the  courts  in  the  state  of 
Florida,  except  as  herein  provided." 

The  writer  of  this  opinion,  prior 
to  the  enactment  of  the  amendment 
to  this  statute,  as  a  trial  judge,  ad- 
mitted over  objection  of  the  defend- 
ant testimony  of  a  deceased  witness, 
the  chief  witness  for  the  state,  taken 
upon  a  habeas  corpus  proceeding, 
where  the  defendants  charged  with 
murder  werfe  represented  by  counsel 
and  cross-examined  this  state  wit- 
ness. There  was  a  conviction  of 
manslaughter,  and  upon  appeal  to 
this  court  the  admission  of  such  tes- 
timony was  assigned  as  error,  but 
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not  passed  upon,  as  the  record  of 
the  case  (not  in  the  opinion)  shows 
that  it  was  not  argued,  and  was  con- 
sidered as  abandoned.  Bexley  v. 
State,  59  Fla.  6,  51  So.  278. 

"Because  of  the  universal  consti- 
tutional right  of  the  accused  to  con- 
front the  witnesses,  it  is  absolutely 
necessary,  in  order  that  the  testi- 
mony of  a  deceased  or  absent  wit- 
ness may  be  admissible  at  a  subse- 
quent trial  against  the  accused,  that 
the  party  against  whom  it  is  offered 
should  have  had  an  opportunity  of 
cross-examining  him  at  the  earlier 
trial.  If  the  accused  has  once  en- 
joyed his  right  to  confront  wit- 
nesses, his  constitutional  right  to 
meet  the  witnesses  against  him  face 
to  face  is  not  violated  by  the  admis- 
sion of  the  testimony  of  such  a  wit- 
ness, who  is  absent,  at  a  subsequent 
trial.  Hence,  if  the  defendant  was 
represented  by  counsel  at  the  pre- 
liminary examination  and  has  had 
an  opportunity  of  cross-examining 
the  witnesses,  he  has  enjoyed  his 
right  to  meet  his  accusers  face  to 
face,  and  no  objection  exists  to  re- 
ceiving the  testimony  of  deceased  or 
insane  witnesses."  Underbill,  Crim. 
Ev.  2d  ed.  §  265. 

"In  the  United  States,  most  of  the 
Constitutions  have  given  a  perma- 
nent sanction  to  the  principle  of 
confrontation,  by  provisions  requir- 
ing that  in  criminal  cases  the  ac- 
cused shall  be  'confronted  with  the 
witness  against  him'  or  'brought 
face  to  face'  with  them.  The  ques- 
tion thus  arises  whether  these 
constitutional  provisions  affect  the 
common-law  requirement  of  con- 
frontation, otherwise  than  by  put- 
ting it  beyond  the  possibility  of 
abolition  by  an  ordinary  legislative 
body.  The  only  opening  for  argu- 
ment lies  in  the  circumstance  that 
these  brief  provisions  are  uncondi- 
tional and  absolute  in  form;  i.  e., 
they  do  not  say  that  the  accused 
shall  be  confronted  'exc^t  when  the 
witness  is  deceased,  ill,  out  of  the 
jurisdiction,  or  otherwise  unavail- 
able,' but  imperatively  prescribe 
that  he  'shall  be  confronted.'  Upon 
this  feature  the  argument  has  many 


times  been  founded  that,  although 
the  accused  has  had  the  fullest  ben- 
efit of  cross-examining  a  witness 
now  deceased  or  otherwise  unavail- 
able, nevertheless,  the  witness's 
presence  before  the  tribunal  being 
constitutionally  indispensable,  his 
decease  or  the  like  is  no  excuse  for 
dispensing  with  his  presence. 

"That  this  argument  is  unfound- 
ed cannot  be  doubted;  and  the  an- 
swer to  it  may  be  put  in  several 
forms:  (1)  There  never  was  at 
common  law  any  recognized  right  to 
an  indispensable  thing  called  con- 
frontation, as  distinguished  from 
cross-examination.  There  was  a 
right  to  cross-examination  as  indis- 
pensable, and  that  right  was  in- 
volved in  and  secured  by  confronta- 
tion; it  was  the  same  right  under 
different  names.  This  much  is  clear 
enough  from  the  history  of  the  hear- 
say rule  (ante,  §  1364),  and  from 
the  continuous  understanding  and 
exposition  of  the  idea  of  confronta- 
tion (ante,  §  1395) .  It  follows  that, 
if  the  accused  has  had  the  benefit  of 
cross-examination,  he  has  had  the 
very  privilege  secured  to  him  by  the 
Constitution," 

"In  dealing  with  depositions  and 
former  testimony,  our  courts  have 
almost  unanimously  received  them 
in  criminal  prosecutions,  as  not  be- 
ing obnoxious  to  the  constitutional 
provision.  The  leading  opinions 
were  rendered  chiefly  between  1840 
and  1860.  Up  to  1886,  apparently 
the  only  contrary  precedent  not  over- 
ruled was  an  early  Virginia  case, 
afterwards  often  cited,  which  pro- 
fessed to  decide  the  question  merely 
on  English  precedents,  and  not  on 
constitutional  grounds,  and  pro- 
ceeded on  the  authority  of  an  earlier 
English  treatise,  which  in  turn  went 
upon  the  authority  of  Penwick's 
Trial,  13  How.  St.  Tr.  537,— a  par- 
liamentary decision  precisely  to  the 
opposite  effect,  and  misunderstood 
by  the  writer  of  the  treatise.  This 
early  Virginia  ruling,  of  so  little 
weight  in  itself,  served,  however,  to 
keep  a  doubt  alive,  and  in  the  last 
generation  a  few  ill-considered  rul- 
ings in  other  jurisdictions  have  fol- 
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lowed  it.  Apart  from  these  rulings, 
it  is  well  and  properly  settled  that 
such  evidence — ^assuming  always 
that  there  has  been  a  due  cross-ex- 
amination— ^is  admissible  for  the 
state  in  a  criminal  prosecution, 
without  infringing  the  Consti- 
tution." 

"The  question,  then,  whether 
there  is  a  right  to  be  confronted 
with  opposing  witnesses,  is  essen- 
tially a  question  whether  there  is  a 
right  of  cross-examination.  If  there 
has  been  a  cross-examination,  there 
has  been  a  confrontation.  The  sat- 
isfaction of  the  right  of  cross-exam- 
ination (under  the  rules  examined 
ante,  §§  1371-1393)  disposes  of  any 
objections  based  on  the  so-called 
right  of  confrontation. 

"Nevertheless,  the  secondary  ad- 
vantage, incidentally  obtained  for 
the  tribunal  by  the  witness's  pres- 
ence before  it, — the  demeanor  evi- 
dence,— ^is  an  advantage  to  be  in- 
sisted upon  wherever  it  can  be  had. 
No  one  has  doubted  that  it  is  high- 
ly desirable,  if  only  it  is  available. 
But  it  is  merely  desirable.  Where 
it  cannot  be  obtained,  it  need  not  be 
required.  It  is  no  essential  part  of 
the  motion  of  confrontation;  it 
stands  on  no  better  footing  than 
other  evidence  to  which  special 
value  is  attached;  and  just  as  the 
original  of  a  document  (ante,  § 
1192),  or  a  preferred  witness  (ante, 
§  1308),  may  be  dispensed  within 
case  of  unavailability,  so  demeanor 
evidence  may  be  dispensed  with  in 
a  similar  necessity."  2  Wigmore, 
Ev.  §§  1397,  1398,  1396. 

"It  has  long  been  a  settled  rule  of 
evidence,  as  one  of  the  exceptions  to 
the  general  rule  excluding  hearsay, 
that  the  testimony  of  a  witness  given 
in  a  former  action,  or  at  a  former 
stage  of  the  same  action,  is  compe- 
tent in  a  subsequent  action,  or  in  a 
subsequent  proceeding  of  the  same 
action,  where  it  is  shown  that  such 
witness  is' dead,  has  become  insane 
or  disqualified,  is  beyond  the  juris- 
diction of  the  court  (that  is,  out  of 
the  state),  cannot  conveniently  be 
found,  or  has  been  kept  away  by  the 
opposite  party,   where  it  is   also 


BLACKWELL  v.  STATE. 


475 


«(  Bo,  ttk.) 

shown  that  the  former  giving  of 
such  testimony  was  under  oath,  and 
that  opposing  party  cross-exam- 
ined, or  was  afforded  an  opportuni- 
ty to  cross-examine,  such  witness. 
This  rule  has  been  generally  applied 
in  criminal  causes,  and  has  been  held 
not  to  be  in  conflict  with  article  6  of 
the  United  States  constitutional 
amendments,  providing  that  'in  all 
criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  be  con- 
fronted with  witnesses  against  him,' 
nor  in  conflict  with  the  state  Consti- 
tution, such  as  ours  (art.  6,  §  7), 
which  provides  that  'in  all  criminal 
prosecutions  the  accused  shall  have 
the  right  to  meet  the  witnesses 
against  him  face  to  face;'  it  being 
held  that,  where  the  defendant  has 
once,  at  some  proper  stage  of  the 
proceeding,  been  confronted  with 
and  met  such  witness  face  to  face, 
has  cross-examined  him,  or  been 
given  the  privilege  to  do  so,  the  pro- 
visions of  these  Constitutions  have 
been  satisfied,  and  that  such  evi- 
dence is  not  objectionable  on  that 
account.  Elliott,  Ev.  §  503;  Jones, 
Ev.  §  339;  Wigmore,  Ev.  §§  1365- 
1395;  12  Cyc.  543;  16  Cyc.  1091; 
Mattox  v.  United  States,  156  U.  S. 
237,  39  L.  ed.  409,  15  Sup.  Ct.  Rep. 
337 :  Bishop,  Crim.  Proc.  1194 :  State 
v.  Mannion,  19  Utah,  505.  45  L.R.A. 
638,  75  Am.  St.  Rep.  753.  57  Pac. 
542."  State  v.  Heffernan,  25  L.R.A. 
(N.S.)  868  r24  S.  D.  2, 140  Am.  St. 
Rep.  765,  123  N.  W.  88]. 

The  case  note  in  the  above  case  is 
as  follows : 

"The  objection  generally  raised  to 
the  admission  at  a  trial  of  testimony 
given  at  the  preliminary  examina- 
tion, by  a  witness  who  cannot  be 
produced  at  the  trial,  is  that  the  ac- 
cused person  would  thereby  be  de- 
nied the  right  guaranteed  by  the 
Constitution  of  the  United  States, 
and  by  the  constitutional  or  statu- 
tory provisions  in  most  of  the  stat- 
utes, of  being  confronted  with  the 
witnesses  against  him,  which  in- 
cludes the  right  of  cross-examina- 
tion; it  being  contended  that  this 
right  is  denied  unless  the  accused  is 
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actually  confronted  with  the  wit- 
nesses against  him  at  the  trial  which 
is  to  determine  his  guilt  or  inno- 
cence. On  the  other  hand,  it  is  con- 
tended that  the  accused  person  is 
afforded  this  right,  if  he  has  had  the 
opportunity  to  confront  the  witness- 
es against  him  and  subject  them  to 
cross-examination  in  the  proceed- 
ing in  which  the  testimony  was 
taken,  provided  he  was  present  as 
the  party  charged  with  tiie  offense 
which  was  being  investigated,  and 
the  offense  there  charged  and  the 
one  being  tried  are  substantially  the 
same. 

"This  latter  view  is  taken  by  an 
overwhelming  majority  of  the 
courts,  but  the  real  basis  for  the  ad- 
mission of  such  testimony  seems  to 
be  the  necessity  for  its  admission  to 
prevent  the  miscarriage  of  justice, 
and  the  instances  in  which  it  is  ad- 
mitted are  in  reality  exceptions  to 
(sometimes  recognized  as  such  by 
the  court),  rather  than  in  compli- 
ance with,  the  rule  that  the  accused 
is  entitled  to  be  confronted  with  the 
witness  against  him. 

"As  to  the  effect  of  the  admission 
of  such  testimony  upon  the  rights 
guaranteed  to  an  accused  person  by 
the  Federal  Constitution,  it  was  held 
in  West  v.  Louisiana,  194  U.  S.  258, 
48  L.  ed.  965,  24  Sup.  Ct.  Rep.  650, 
affirming  109  La.  603,  83  So.  618, 
that  the  constitutional  provision 
giving  the  accused  the  right  'to 
be  confronted  with  the  witnesses 
against  him,'  does  not  apply  in  pros- 
ecutions in  state  courts,  and  that 
the  reading,  according  to  a  state 
statute,  of  depositions  taken  at  the 
examination  of  a  witness  who  has 
permanently  removed  from  the 
state,  does  not  deprive  the  accused 
of  liberty  without  due  process  of 
law,  or  violate  any  provision  of  tiie 
Federal  Constitution." 

Section  11  of  the  Declaration  of 
Rights  of  this  state  is  as  follows: 
"In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a 
speedy  and  public  trial,  by  an  im- 
partial jury,  m  the  county  where  the 
crime  was  committed,  and  shall  be 
heard  by  himself  or  counsel  or  both. 


to  demand  the  nature  and  cause  of 
the  accusation  against  him,  to  meet 
the  witnesses  against  him  face  to 
face,  and  have  compulsory  process 
for  the  attendance  of  witaesses  in 
his  favor,  and  shall  be  furnished 
with  a  copy  of  the  indictment 
against  him." 

Section  11  of  the  Declaration  of 
Rights  was  not  intended  by  the 
framers  of  the  Constitution  either 
to  enlarge  or  abridge  the  privilege 
of  rights  of  persons  accused  of 
crime,  but  to  prevent  the  impair- 
ment of  such  rights  or  privileges  by 
legislation  as  existed  at  common 
law. 

"An  important  canon  of  construc- 
tion is  that  constitutions  must  be 
construed  with  reference  to  com- 
mon law,  and  although  there  is  no 
conomon  law  of  the  United  States  in 
the  sense  of  a  national  customary' 
law,  as  distinguished  from  the  com- 
mon law  of  England,  adopted  by  the 
several  states,  in  interpreting  the 
Federal  Constitution,  recourse  may 
still  be  had  to  the  aid  of  the  com- 
mon law  of  England.  It  has  been 
said  that  without  reference  to  this 
common  law  the  language  of  the 
Federal  Constitution  could  not  be 
understood.  This  is  due  to  the  fact 
that  this  instrument  and  the  plan  of 
government  of  the  United  States 
were  founded  on  the  common  law  as 
established  in  England  at  the  time 
of  the  Revolution.  Phrases  in  the 
Bill  of  Rights  taken  from  the  com- 
mon law,  therefore,  must  be  con- 
strued in  reference  to  the  latter." 
6  R.  C.  L.  p.  53. 

Having  this  rule  of  construction 
before  us,  we  must  determine  what 
the  common  law  was  upon  this  sub- 
ject of  the  right  of  the  accused  to 
meet  the  witnesses  against  him 
"face  to  face." 

"Our  common  law  on  the  subject 
comes  from  two  ancient  English 
statutes,  which  were  accepted  as  of 
common-law  force  in  Pennsylvania, 
in  Maryland,  and  probably  in  the 
other  states  generally.  They  are  1 
&  2  Phil.  &  M.  chap.  13,  §§  4,  5,  and 
2  &  3  Phil.  &  M.  chap.  10.    By  them, 


Digitized  by 


Google 


(—  Fta.  —. 

justices  of  the  peace,  committing  or 
baQing  one  on  a  charge  of  felony, 
were  to  'take  the  examination  of  the 
said  prisoner,  and  information  of 
them  that  bring  him,  of  the  fact 
and  circumstances  thereof,'  and  re- 
duce to  writing  'the  same  or  as  much 
thereof  as  shall  be  material  thereof 
to  prove  the.  felony,'  and  certify  it  to 
the  court  before  which  the  further 
proceedings  were  to  occur."  1 
Bishop,  New  Grim.  Proc..  §  1198,  p. 
783. 

Again,  the  same  author  sums  up 
the  common  law: 

"Epitomized  is  the  common-law 
doctrine  as  to  depositions  before 
committing  magistrates,  taken  un- 
der statutes  like  the  former  English 
ones,  in  the  later  11  &  12  Vict.  chap. 
42,  §  17,  thus:  'If,  upon  the  trial,' 
it  appears  'that  any  person  whose 
deposition  shall  have  been  taken  as 
aforesaid  is  dead,  or  is  so  ill  as  not 
to  be  able  to  travel,  and  if  also  it  be 
proved  that  such  deposition  was 
taken  in  the  presence  of  the  per- 
son so  accused,  and  that  he  or  his 
counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  wit- 
ness, then,  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or 
before  whom  the  same  purports  to 
have  been  taken,  it  shall  be  law- 
ful to  read  sudi  deposition  as  evi- 
dence in  such  prosecutions,  without 
further  proof  thereof,  unless  it  shall 
be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same.'" 
Section  1201. 

"Sec.  1204.  Constitutional— 'Face 
to  Face.' — ^The  law,  as  expounded  in 
the  foregoing  sections,  is  not  in  con- 
flict with  the  constitutional  guaran- 
ty, to  an  indicted  person,  of  the 
right  'to  meet  the  witnesses  against 
him  face  to  face.'  At  his  already 
exidained  opportunity  to  cross-ex- 
amine them,  he  does  or  may  thus 
meet  them." 

It  may  be  inquired:  "Did  the 
legislature  have  the  power  by  stat- 
ute to  prescribe  that  the  testimony 
as  set  out  in  the  bill  of  exceptions 
should  be  the  exclusive  manner  of 
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proving  the  evidence  of  a  witness 
Sriven  at  a  former 
trial,  who  is  dead,  S'^l^ilV'o""'* 
insane,  or  unable  to  lVi:r'^V'i^^l 
be   had?     We   an- 
swer this  in  the  affirmative.    There 
being  no  constitutional  prohibition, 
as  we  hold,  to  the  introduction  of 
such  testimony  upon  the  ground 
that  the  witness  did  not  meet  the 
accused  face  to  face,  it  is  cleariy 
within  the  power  of  the  legislature 
to  provide  the  only  manner  or  mode 
in  which  the  testimony  of  such  ab- 
sent witness  could  be  shown. 

In  the  case  of  Sanf  ord  v.  State,  143 
Ala.  78,  39  So.  370,  the  court  held 
that,  where  the  testimony  had  been 
taken  down  in  writing  of  a  witness 
at  a  preliminary  trial,  it  was  error 
to  allow  the  justice  who  had  taken 
such  testimony  to  testify  as  to  what 
the  witness  had  said,  and  the  law  re- 
quiring the  testimony  of  witnesses 
on  a  preliminary  trial  to  be  taken 
by  a  justice  of  the  peace,  that  the 
writing  was  the  best  evidence,  and 
in  the  headnote  to  the  above-cited 
case  steted  the  law  to  be:  "Where 
a  magistrate,  on  the  preliminary 
trial  of  a  defendant  charged  with  a 
felony,  takes  down  in  writing  the 
testimony  given  therein  by  a  wit- 
ness, he  cannot,  on  the  trial  by  juty, 
testify  as  to  what  such  witness  said 
on  examination  in  the  preliminary 
trial,  as  the  written  notes  of  his  tes- 
timony is  the  best  evidence  there- 
of." 

We  cite  from  the  case  of  Jackson 
V.  Stete,  81  Wis.  127,  text  132,  61 
N.  W.  91,  as  follows:  "In  speaking 
of  criminal  cases,  Mr.  Cooley  says: 
'If  the  witness  was  sworn  before  the 
examining  magistrate,  or  before  a 
coroner,  and  the  accused  had  an  op- 
nortunity  then  to  cross-examine 
him,  or  if  there  were  a  former  trial 
on  which  he  was  sworn,  it  seems 
allowable  to  make  use  of  his  depo- 
sition, or  of  the  minutes  of  his  ex- 
amination, if  the  witness  has  since 
deceased,  or  is  insane,  or  sick  and 
unable  to  testify,  or  has  been  sum- 
moned but  appears  to  have  been 
kept  away  by  the  opposite  parly.' 
Cooley,  Const.  Lim.  6th  ed.  387,  cii- 
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ing  numerous  cases.  The  attorney 
general  cites  numerous  cases  under 
similar  constitutional  provisions  to 
the  same  effect. 

"Of  course,  to  be  admissible,  such 
former  testimony  should  be  estab- 
lished or  identified  with  reasonable 
certainty.  Here  the  stenographer 
testified,  in  effect,  that  while  he  did 
not  recollect  the  fact,  yet  that  he 
thinks  he  took  down  all  the  questions 
put  to  the  witness,  and  his  answers, 
and  that  he  believed  they  were  sub- 
stantially correct.  Counsel  contend 
that  this  was  not  sufficient  to  au- 
thorize such  admission,  within  the 
rule  of  Zitske  v.  Goldberg,  88  Wis. 
216,  and  Elberf  eldt  v.  Waite,  79  Wis. 
284,  48  N.  W.  525.  In  neither  of 
284, 48  N.  W.  525.  In  neither  of  those 
down  by  the  official  court  reporter. 
In  each  it  was  taken  down  by  a  jus- 
tice of  the  peace.  In  the  former  it 
was  said  by  the  present  chief  justice 
that  'the  minutes  of  testimony  taken 
by  a  justice  of  the  peace  on  a  trial 
before  him  are  subjected  to  no  such 
scrutiny  [as  in  a  bill  of  exceptions], 
and  possess  none  of  these  important 
and  essential  elements  of  verity.  On 
the  contrary,  they  are  made  in  the 
haste  and  confusion  of  trials,  gen- 
erally by  men  who  are  quite  unused 
to  the  business,  and  no  power  to 
make  corrections  after  the  trial  is 
vested  in  anyone.  Hence  the  rea- 
sons for  admitting  such  testimony, 
when  it  is  found  in  a  settled  case  or 
bill  of  exceptions,  entirely  fail  when 
the  offered  testimony  is  contained 
in  the  justice's  minutes." 

It  is  an  elementary  rule  of  evi- 
dence that  the  best  evidence  that 
the  nature  of  the  case  permits  should 
be  resorted  to,  to  prove  a  fact,  and 
how  any  higher  or  better  evidence 
of  what  a  deceased  or  absent  wit- 
ness swore  at  a  former  trial  can  be 
produced  than  that  contained  in  the 
bill  of  exceptions  prepared  by  the 
defendant  or  his  counsel,  and  re- 
ceiving the  sanction  and  approval 
of  the  trial  judge  as  being  correct, 
we  cannot  imagine. 

We  know  of  no  better  way  of  ex- 
pressing our  conclusion  on  the  ad- 
missibility of  such  testimony  in  the 


manner  prescribed  by  the  statute 
than  by  quoting  from  the  opinion 
in  the  case  of  United  States  v. 
Greene  (D.  C.)  146  Fed.  787,  text 
pages  799,  800  and  801,  as  follows: 

"It  is,  however,  urged  that  it  is 
not  competent  in  any  criminal  case 
to  admit  the  testimony  of  a  witness 
given  on  a  previous  trial  unless  the 
witness  himself  can  be 'brought  be- 
fore the  court.  As  tersely  stated  by 
the  assistant  district  attorney,  Mr. 
Akerman:  'The  contention  of  the 
learned  counsel  would  perhaps  be 
better  founded  if  the  Supreme  Court 
of  the  United  States  had  not  decided 
the  precise  question  against  him.' 

"This  decision  is  found  in  the 
Mattox  Case,  146  U.  S.  140,  36  L. 
ed,  917,  13  Sup.  Ct.  Rep.  50.  There 
two  witnesses  on  a  former  trial, 
Thomas  Whitman  and  George 
Thornton,  had  since  died.  A  tran- 
scribed copy  of  the  reporter's  steno- 
graphic notes  was  admitted  by  the 
court  and  constituted  the  strongest 
proof  against  the  accused.  The  ac- 
cused were  charged  with  the  capital 
crime  of  murder.  There  it  was 
insisted,  as  here,  that  the  constitu- 
tional provision,  that  the  accused 
shall  be  confronted  with  the  wit- 
nesses against  him,  was  infringed 
by  permitting  the  testimony  of  wit- 
nesses sworn  upon  the  former  trial 
to  be  read.  Said  the  Supreme 
Court,  Mr.  Justice  Brown  rendering 
the  opinion  [on  rehearing  in  156  U. 
S.  240,  39  L.  ed.  410,  15  Sup.  Ct. 
Rep.  337]  :'The  idea  that  this  cannot 
be  done  seems  to  have  arisen  from  a 
misinterpretation  of  a  ruling  in  the 
case  of  Sir  John  Fenwick,  13  How. 
St.  Tr.  537,  579.' 

"This  case  was  a  pariiamentary 
proceeding  by  bill  of  attainder.  It 
was  the  last  trial  by  bill  of  attainder 
among  the  English-speaking  people. 
The  charge  was  high  treason.  We 
gather  from  the  luminous  and  bril- 
liant pages  of  Macaulay's  History 
of  England  that,  though  convicted, 
the  prisoner  would  have  been  par- 
doned by  William  III.  had  his  of- 
fense merely  comprised  a  plot  for 
the  assassination  of  that  monarch; 
but  the  King  could  not  forgive  a 
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gross  and  public  insult  which  Fen- 
wick  had  offered  the  Queen,  the 
beloved  and  amiable  Mary.  There, 
however,  the  witness  had  not  died. 
The  wife  of  the  accused  had  spirited 
him  away,  and,  notwithstanding  the 
bitterness  of  the  Parlianaent,  with 
that  high  regard  for  law  which  has 
characterized  the  English-speaking 
race,  the  testimony  was  excluded. 
But  in  that  case  there  had  been  no 
opportunity  for  cross-examination 
on  a  former  trial  between  the  same 
parties.  Nevertheless,  the  case  mis- 
led a  writer  on  evidence  to  state 
that  it  was  authority  for  the  proposi- 
tion that  the  testimony  of  a  deceased 
witness  cannot  be  used  in  a  criminal 
prosecution,  and  it  possibly  had  the 
same  effect  upon  the  learned  coun- 
sel for  the  defendants  in  this  case. 

"The  Supreme  Court,  however, 
had  declared  the  rule  in  England  to 
be  clearly  the  other  way,  citing  a 
number  of  notable  precedents  and 
an  eminent  text  author.  2  Starkie, 
Ev.  p.  208.  And,  said  the  learned 
justice  delivering  the  opinion  as  to 
the  practice  in  this  country:  'We 
know  of  none  of  the  states  in  which 
such  testimony  is  now  held  to  be  in- 
admissible.' Certainly  this  is  true  in 
our  own  state.  In  that  Code  of  our 
state  which  has  made  copious  drafts, 
not  only  upon  the  English,  but  the 
Roman,  law,  whose  first  and  per- 
haps most  illustrious  codifier,  that 
noble  Georgian,  T.  R.  R.  Cobb,  has 
left  the  people  whom  he  loved  a  ju- 
ridical monument  in  its  inestimable 
pages  not  less  valuable  to  them  than 
the  Code  Napoleon  to  the  people  of 
France,  we  find  in  §  1001  the  provi- 
sion following,  which  should  satisfy 
the  jurists  and  the  people  of  this 
state: 

'"The  testimony  of  a  witness, 
since  deceased,  or  disqualified,  or  in- 
accessible for  any  cause,  given  un- 
der oath  on  a  former  trial,  upon 
substantially  ihe  same  issue  and  be- 
tween substantially  the  same  par- 
ties, may  be  proved  by  anyone  who 
heard  it  and  who  professes  to  re- 
member the  substance  of  the  entire 
testimony,  as  to  the  particular  mat- 
ter about  which  he  testifies.' 
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"In  some  cases,  recited  by  the 
Supreme  Court  in  the  Mattox  Case, 
where  witnesses  who  had  testified 
on  a  former  trial  were  not  dead, 
but  were  out  of  the  state,  and  for 
similar  reasons  the  testimony  has 
been  excluded ;  but  said  the  Supreme 
Court:  'Upon  the  other  hand,  the 
authority  in  favor  of  the  admissibili- 
ty of  such  testimony,  where  the  de- 
fendant was  present  either  at  the 
examination  of  the  deceased  witness 
before  a  committing  magistrate,  or 
upon  a  former  trial  of  the  same  case, 
is  overwhelming.' 

"There  are,  of  course,  grave  rea- 
sons wherever  it  is  possible  that  the 
witness  who  testifies  against  the  ac- 
cused should  be  present.  These  are 
recapitulated  by  the  Supreme  Court 
in  the  case  just  cited.  But  said  that 
great  tribunal : 

"  'But  general  rules  of  law  of  this 
kind,  however  beneficent  in  their 
operation  and  valuable  to  the  ac- 
cused, must  occasionally  give  way  to 
considerations  of  public  policy  and 
the  necessities  of  the  case.  To  say 
that  a  criminal,  after  having  once 
been  convicted  by  the  testimony  of  a 
certain  witness,  should  go  scot-free 
simply  because  death  has  closed  the 
mouth  of  that  witness,  would  be 
carrying  this  constitutional  protec- 
tion to  an  unwarrantable  extent. 
The  law  in  its  wisdom  declares  that 
the  rights  of  the  public  shall  not  be 
wholly  sacrificed  in  order  that  an  in- 
cidental benefit  may  be  preserved  to 
the  accused.* 

"And  in  the  same  case  it  is  fur- 
ther declared  that  'the  substance  of 
the  constitutional  protection  is  pre- 
served to  the  prisoner  in  the  advan- 
tage he  has  once  had  of  seeing  the 
witness  face  to  face,  and  of  subject- 
ing him  to  the  ordeal  of  a  cross-ex- 
amination.' 

"It  adds  that  'all  the  authorities 
hold  that  a  copy  of  the  stenographic 
report  of  his  entire  former  testi- 
mony, supported  by  the  oath  of  the 
stenographer  that  it  is  a  correct 
transcript  of  his  notes  and  of  the 
testimony  of  the  deceased  witness, 
such  as  was  produced  in  this  case,  is 
competent  evidence  of  what  he  said.' 


Digitized  by 


Google 


480 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L.R. 


"See  also  United  States  v.  Ma- 
comb, 5  McLean,  286,  Fed.  Cas.  No. 
15,702;  Rice,  Ev.  pp.  345  et  seq.; 
Starkie,  Ev,  409;  Greenl.  Ev.  163; 
Roscoe,  Crim.  Ev.  p.  66 ;  Reynolds  v. 
United  States,  98  U.  S.  145,  25  L. 
ed.  244. 

"There  is  a  learned  discussion  of 
the  entire  topic  in  Wigmore  on  Evi- 
dence, vol.  2,  §§  3905  et  seq.,  and 
many  authorities  cited,  leading  the 
learned  writer  to  the  conclusion,  as 
stated  in  §  1397,  that  such  an  argu- 
ment as  that  presented  by  the  coun- 
sel for  the  defendants  is  wholly  un- 
founded. The  contention  is  utterly 
inconsistent  with  the  exigencies  of 
society,  and,  reduced  to  its  last 
analysis,  might  even  exclude  on  the 
trial  the  dsang  declarations  of  the 
innocent  victim  of  unprovoked  and 
secret  murder  or  unnamable  out- 
rage." 

For  an  interesting  discussion  of 
the  subject  see  State  v.  McO'Blenis, 
24  Mo.  402,  69  Am.  Dec.  435.  See 
also  8  R.  C.  L.  p.  88;  Spencer  v. 
State,  132  Wis.  509,  122  Am.  St. 
Rep.  989,  112  N.  W.  462,  13  Ann. 
Cas.  969 ;  State  v.  Heffeman,  22  S. 
D.  513,  25  L.R.A.(N.S.)  868,  873, 
118  N.  W.  1027;  People  v.  Droste, 
160  Mich.  66, 125  N.  W.  87;  16  Cyc. 
1101 ;  State  v.  Nelson,  68  Kan.  566, 
75  Pac.  505, 1  Ann,  Cas,  468,  notes. 

The  constitutionality  of  §  1,  chap- 
ter 5897,  Acts  of  1909  (§  1523,  Com- 
piled Laws  1914) ,  is  not  argrued  by 
counsel  for  plaintiff  in  error,  and  its 
validity  was  expressly  recognized  in 
Johnson  v.  State,  68  Fla.  528,  67  So. 
100;  Coley  v.  State,  67  Fla.  178,  64 
So.  751.  The  statute  is  as  follows : 
"In  case  any  judgment  at  law  ren- 
dered by  any  court  of  the  state  of 
Florida  shall  be  reversed  and  a  new 
trial  awarded,  and  it  be  made  to  ap- 
pear to  the  satisfaction  of  the  court 
that  any  evidence  used  at  the  former 
trial,  whether  oral  or  written,  and 
incorporated  in  the  bill  of  excep- 
tions, cannot  be  had,  then  the  bill  of 
exceptions  taken  at  the  previous  trial 
may  be  used  as  evidence  upon  any 
subsequent  trial  of  the  case,  as  to 
any  matter  in  issue  at  the  former 


trial:  Provided,  that  no  evidence 
given  upon  a  former  trial  of  any 
case  pending  in  any  of  the  courts 
of  the  state  of  Florida  shall  be  used 
in  evidence  upon  the  trial  of  any 
cause  in  any  of  the  courts  in  the 
state  of  Florida,  except  as  herein 
provided." 

The  Constitution,  in  §  11  of  tiie 
Declaration  of  Rights,  provides  that 
"in  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  ...  to 
meet  the  witnesses  against  him  face 
to  face." 

"The  object  of  this  provision 
manifestly  is  to  exclude  testimony 
by  depositions,  by  requiring  it  to  be 
given  orally,  in  the  presence  of  the 
accused,  on  the  trial.  The  admis- 
sion of  testimony  by  depositions 
against  the  accused  in  a  criminal 
cause  would  often  afford  the  pros- 
ecutor great  advantages  over  him,  as 
well  as  furnish,  at  times,  opportu- 
nities for  abuses  beyond  the  reach 
of  detection  by  the  defendant.  De- 
prived of  this  right,  the  accused 
would  often  be  without  the  oppor- 
tunity of  cross-examination,  without 
the  means  of  seeing,  hearing,  or 
knowing  the  persons  who  testify 
against  him,  and  without  the  advan- 
tege  of  an  oral  examination  of  the 
witnesses  before  the  jury  which  is  to 
decide  upon  his  case.  But  impor- 
tant as  this  right  is,  as  established 
at  common  law  and  secured  by  the 
Constitution,  it  has  application  to 
the  matter  of  the  personal  presence 
of  the  witness  on  the  trial,  and  not 
to  the  subject-matter  or  competency 
of  the  testimony  to  be  given.  The 
requirement  that  the  accused  shall 
be  confronted,  on  his  trial,  by  the 
witnesses  against  him,  has  sole  ref- 
erence to  the  personal  presence  of 
the  witnesses,  and  it  in  no  wise  af- 
fects the  question  of  the  competency 
of  the  testimony  to  which  he  may 
depose.  When  the  accused  has  been 
allowed  to  confront,  or  meet  face  to 
face,  all  the  witnesses  called  to  tes- 
tify against  him  on  the  trial,  the 
constitutional  requirement  has  been 
complied  with."  Summons  v.  State, 
5  Ohio  St.  325,  text  340. 
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.  Wher9  a  defendant  has  been  con< 
fronted  with  the  witnesses  against 
him  in  a  former  trial  of  the  same 
cause,  and  an  opportunity  was  af- 
forded to  the  defendant  to  fully 
cross-examine  the  witnesses,  the  tes- 
timony given  by  witnesses  on  such 
former  trial  may  be  proved  in  the 
maimer  provided  by  law  at  a  subse- 
quent brial  as  secondary  evidence,  if 
it  is  satisfactorily  shown  that  the 
witnesses  have  since  died,  become 
insane,  left  the  jurisdiction  of  the 
court,  or  are  sick  and  unable  to  at- 
tend or  to  testify;  and  the  admis- 
sion of  such  evidence  under  the  cir- 
cumstances does  not  violate  the 
organic  right  of  an  accused  to  meet 
the  witnesses  against  him  face  to 
face.  Hawkins  v.  United  States,  3 
Okla.  Crim.  Rep.  651,  108  Pac.  561 ; 
2  Wigmore,  Ev,  §§  1397,  1406,  pp. 
1754.  1766. 

The  constitutional  right  to  meet 
witnesses  face  to  face  is  thus  ex- 
plained in  1  Greenleaf  on  Evidence, 
§  163f :  "The  constitutional  clause 
purported  merely  to  adopt  the  gen- 
eral principle  of  the  hearsay  rule, 
that  there  must  be  confrontation — ' 
i,  e.,  the  power  of  cross-examination 
—for  inf rajudicial  witnesses ;  but  it 
did  not  purport  to  enumerate  all  the 
exceptions  and  limitations  to  that 
principle.  There  were  then  a  num- 
ber of  well-established  exceptions, 
and  there  might  be  others  in  the 
future;  the  Constitution  indorsed 
the  general  principle,  subject  to 
these  exceptions,  merely  naming  and 
describing  it  sufficiently  to  indicate 
the  principle  intended,  just  as  the 
brief  constitutional  sanction  for 
trial  by  jury  did  not  attempt  to 
enumerate  the  classes  of  cases  to 
which  that  form  of  trial  was  appro- 
priate, nor  the  precise  procedure  in- 
volved in  it,  and  has  always  been 
construed  as  not  absolute  and  uni- 
versal in  effect,  but  as  subject  to  the 
limitations  and  unessential  varia- 
tions, understood  to  accompany  that 
institution.  Thirdly  (perhaps  only 
as  another  aspect  of  the  preceding 
i^ason),  the  constitutional  require- 
15  A.L.R.— 31,. 
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ment  is  limited  to  the  mode  of  tak- 
ing testimony  at  the  trial;  it  does 
not  prescribe  what  kinds  of  testi- 
mony shall  be  given  infrajudicially, 
but  only  what  mode  of  procedure — 
i.  e.,  not  a  secret  or  ex  parte  exam- 
ination— shall  be  followed  for  sudi 
testimony  as  by  the  ordinary  and  ex- 
isting law  of  evidence  is  required  to 
be  given  infrajudicially.  Such  is  the 
better  reasoning  accepted  by  most 
courts  as  here  applicable.  It  fol- 
lows that  the  constitutional  require- 
ment of  confrontation  is  not  violated 
by  dispensing  with  the  actual  pres- 
ence of  the  witness  at  the  trial,  if 
he  has  already  been  subject  to  cross- 
examination,  or  if  his  assertions  are 
received  under  some  recognized  ex- 
ception to  the  hearsay  rule." 

See  2  Wigmore,  Ev.  §  1397,  and 
notes. 

As  the  constitutional  right  of  the 
accused  to  meet  the  witnesses 
against  him  face  to  face  was,  under 
the  authorities,  satisfied  when  he 
met  the  witnesses  and  was  accorded 
full  opportunity  to  cross-examine 
them  on  the  former  trial,  the  cir- 
cumstances under  which,  and  the 
means  by  which,  evidence  of  the  tes- 
timony of  the  absent  witness  given 
at  the  former  trial  may  be  adduced 
at  the  subsequent  trial  as  secondary 
evidence,  are  regulated  by  the  stat- 
ute; and  the  circumstances  of  this 
case  bring  it  virithin  the  statute,  botii 
as  to  the  conditions  under  which, 
and  the  means  by  which,  the  second- 
ary evidence  was  adduced. 

Even  were  we  to  concede  that  the 
testimony  of  a  witness  at  a  former 
trial  could  only  be  given  under  the 
conditions  imposed  by  the  common 
law,  and  these  conditions  were  con- 
tinued by  the  Constitution,  such  con- 
ditions arise   when   Evident*— t 

the  witness  is  dead,     former  trlal— 

or  insane,  or  beyond  "•**'"  *"  ""*• 
the  jurisdiction  of  the  court,  or  un- 
able to  travel,  we  think  the  evidence 
showed  that  the  absent  witnesses 
came  under  the  last-mentioned  class 
of  cases  as  shown  by  the  testimony 
before  the  court  as  to  their  condi- 
tion, and  that  this  class  is  among 
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tiiose  included  in  the  rules  of  the 
Appeal-  common  law  on  the 

afflrmance  of  SUbject. 

conrtctlon.  rj^^       VCrdict       iS 

fully  sustained  by  the  evidence.   Af- 
firmed. 

Whitfield  and  Ellis,  JJ.,  concur. 

West,  J.,  disqualified. 

Browne,  Ch.  J.,  dissenting: 

I  cannot  concur  in  the  conclusion 
reached  by  the  majority  of  the  court 
in  this  case,  or  the  reasons  given  for 
it. 

I  think  the  charge  on  alibi  was 
harmful  error.  The  court,  after  cor- 
rectly charging  the  law  in  relation 
to  the  defense  of  an  alibi,  destroyed 
its  effect  and  changed  the  rule  by 
giving  this  erroneous  instruction: 
"The  defense  of  an  alibi  is,  of  all 
other  testimony,  the  most  decisive 
when  duly  substantiated;  but  the 
evidence  adduced  in  support  of  it 
requires  to  be  minutely  considered, 
and  must  be  such  as  to  render  it  im- 
possible that  the  crime  could  have 
been  committed  by  the  party  who 
claims  that  he  was  not  present  and 
could  not  be  guilty  as  charged." 

The  rule  in  relation  to  the  defense 
of  an  alibi  is:  "It  is  enough  if  the 
proof  adduced  in  support  of  it, 
viewed  in  connection  with  all  the 
testimony  in  the  case,  creates  such  a 
probability  of  its  own  truth  as  to 
engender  a  reasonable  doubt  of  the 
truth  of  the  charge  upon  which  the 
defendant  is  arraigned;  and  this 
might  be  effected,  even  though  the 
jury  did  not  feel  positively  assured 
of  the  veracity  of  the  witnesses  or  of 
the  correspondence  of  time.  If, 
looking  to  all  the  evidence,  incvl- 
patory  and  exculpatory,  they  enter- 
tain a  reasonable  doubt  of  the  pris- 
oner's presence  at  and  participation 
in  the  crime,  they  should  acquit." 
(The  italics  are  mine.)  8  R.  C.  L. 
224 ;  Prince  v.  State,  100  Ala.  144, 
46  Am.  St.  Rep.  28, 14  So.  409 ;  Carl- 
ton V.  People,  150  111.  181, 41  Am.  St. 
Rep.  346,  37  N.  E.  244,  9  Am.  Crim. 
Rep.  62;  French  v.  State,  12  Ind. 
670,  74  Am.  Dec.  229 ;  State  v.  Har- 
din, 46  Iowa,  623,  26  Am.  Rep.  174; 
State  V.  Ardoin,  49  La.  Ann.  1145, 


62  Am.  St.  Rep.  678, 22  So.  620;  Pol- 
lard V.  State,  53  Miss.  410,  24  Am. 
Rep.  703;  State  v.  Campbell,  210 
Mo.  202, 109  S.  W.  706, 14  Ann.  Cas. 
403;  State  v.  McClellan,  23  Mont. 
532,  75  Am,  St.  Rep.  558,  59  Pac. 
924 ;  Henry  v.  State,  51  Neb.  149,  66 
Am.  St.  Rep.  450,  70  N.  W.  924; 
Johnson  v.  State,  88  Neb.  565,  130 
N.  W.  282,  Ann.  Cas.  1912B,  965; 
Turner  v.  Com.  86  Pa,  54,  27  Am. 
Rep.  683;  State  v.  Thornton,  10  S. 
D.  349,  41  L.R.A.  530,  73  N.  W.  196. 

On  this  subject  the  opinion  of  the 
majority  of  the  court  says:  "We 
cannot  commend  as  a  model  for 
clearness  on  the  defense  of  an  alibi 
the  charge  as  given,  and  think  it 
would  have  been  better  to  have 
omitted  the  part  inclosed  in  brack- 
ets. The  judge,  after  correctly 
charging  upon  the  defense  of  an 
alibi  by  the  words  inclosed  in  brack- 
ets, charged  an  abstract  proposition 
of  law, — the  definition  of  an  alibi, — 
and  we  cannot  say  that  it  was  so 
misleading  or  confusing  to  the  jury 
as  to  constitute  reversible  error  on 
the  judge  refusing  the  requested 
charge." 

I  quite  agree  with  the  statement 
that  this  charge  was  not  "confus- 
ing." On  the  contrary,  it  was  quite 
clear  and  positive ;  that  the  evidence 
of  an  alibi  must  be  such  as  to  render 
it  "impossible"  for  the  defendant  to 
have  committed  the  crime.  That 
has  never  been  held  to  be  the  re- 
quirement of  the  evidence  to  sup- 
port an  alibi;  but  the  rule  given 
supra  is  the  true  rule.  There  is  a 
vast  difference  between  a  rule  that 
the  evidence  must  be  such  as  to 
render  it  impossible  for  the  defend- 
ant to  have  committed  the  crime, 
and  one  that  only  requires  it  to  raise 
a  reasonable  doubt  of  the  prisonei^s 
presence  at  and  participation  in  the 
crime. 

That  is  not  only  the  general  rule, 
but  it  has  been  the  supposedly  set- 
tled law  of  this  state  since  tiie  de- 
cision in  Adams  v.  State,  28  Fla. 
511,  10  So.  106. 

In  that  case,  as  in  this,  the  court 
gave  an  instruction  that  was  in  part 
correct,  and  unsound  in  part,  and 
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that  was  one  of  the  errors  on  which 
the  Adams  Case  was  reversed. 

The  wording  of  the  instructions 
in  the  instant  case  and  the  Adams 
Case,  supra,  is  almost  identical.  In 
the  Adams  Case  the  court  charged 
the  jury  in  part:  "The  evidence 
must  be  such  as  to  render  it  impos- 
sible that  the  crime  could  have  been 
committed  by  the  person  that  claims 
he  was  not  present,  and  that  he 
could  not  be  guilty  as  charged." 

In  the  instant  case  the  court 
charged  that  the  evidence  "must  be 
such  as  to  render  it  impossible  that 
the  crime  could  have  been  committed 
by  the  party  who  claims  that  he  was 
not  present  and  could  not  be  guilty 
as  charged." 

In  the  Adams  Case  this  court  said 
that  this  instruction  was  error.  In 
the  instant  case  the  majority  of  the 
court  say  it  is  not  error.  In  the  dis- 
cussion of  this  charge  in  the  Adams 
Case  this  court  said : 

"On  the  subject  of  an  alibi  the 
judge  charged  the  jury  as  follows, 
viz.:  'If  you  iind  from  the  evidence 
and  are  satisfied  the  defendant  was 
not  present  when  the  deceased  was 
killed,  you  must  find  him  not  guilty. 
To  make  the  defense  of  an  alibi 
available  as  defense,  the  evidence 
of  its  existence  must  cover  the  whole 
time  when  the  presence  of  the  de- 
fendant was  required ;  you  must  de- 
termine from  the  evidence  whether 
the  defendant  has  proven  that  he 
was  not  present  when  Moore  was 
killed  or  not;  if  you  have  a  reason- 
able doubt  in  your  minds  as  to 
whether  he  was  present  at  the  time 
Moore  was  killed,  you  should  find 
him  not  guilty ;  when  the  defense  of 
an  alibi  is  clearly  proven  by  reliable 
a,nd  truthful  evidence,  it  is  of  all 
others  the  most  decisive,  because  it 
is  impossible  for  a  man  to  be  in  two 
separate  places  at  the  same  time; 
the  evidence  must  be  such  as  to  ren- 
der it  impossible  that  the  crime 
eotdd  have  been  committed  by  the 
person  that  claims  he  was  not  pres- 
ent, and  that  he  could  not  be  guilty 
as  charged;  the  evidence  in  support 
of  it  and  against,  as  well  as  all  the 
other  evidence  in  the  case,  demands 
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your  most  careful  and  thoughtful 
consideration.'  The  portion  of  the 
charge  in  italics  was  excepted  to  by 
the  accused. 

"We  think  the  proposition  of  law 
stated  in  the  first  clause  of  this 
charge  is  proper;  that  is,  to  the  ef- 
fect that,  if  the  jury  have  a  reason- 
able doubt  as  to  whether  the  defend- 
ant was  present  at  the  scene  of  the 
homicide,  he  is  entitled  to  the  benefit 
of  such  doubt  and  should  be  acquit- 
ted. But  we  think  that  the  subse- 
quent portion  of  the  charge,  from  its 
phraseology,  may  have  a  tendency  to 
mislead  the  jury,  and  to  obliterate 
from  their  minds  the  idea  that  a 
reasonable  doubt,  arising  out  of  the 
evidence,  as  to  the  locus  of  the  pris- 
oner at  the  time  of  the  killing,  must 
work  an  acquittal.  We  think  that 
the  evidence  in  support  of  an  alibi 
need  not  be  absolutely  clear;  it  is 
sufficient  if  there  is  enough  to  pro- 
duce in  the  minds  of  the  jury  a  rea- 
sonable doubt  as  to  the  presence  of 
the  prisoner  at  the  scene  of  the  kill- 
ing. Neither  do  we  think  that  the 
evidence  of  an  alibi  should  in  any 
case  make  it  absolutely  impossible 
for  the  prisoner  to  be  present  at  the 
killing;  it  is  sufficient  if  it  raises  a 
reasonable  doubt  in  the  minds  of  the 
jury,  from  all  the  circumstances, 
whether  he  was  present  or  not.  1 
Greenl.  Ev.  §  81b;  State  v.  Water- 
man, 1  Nev.  543 ;  Turner  v.  Com.  86 
Pa.  54,  27  Am.  Rep.  683 ;  People  v. 
Fong  Ah  Sing,  64  Cal.  253,  28  Pac. 
233,  11  Am.  Crim.  Rep.  33 ;  Landis 
v.  State,  70  Ga.  651,  48  Am.  Rep. 
588;  Pollard  v.  State,  53  Miss.  410, 
24  Am.  Rep.  703 ;  Means  v.  State,  10 
Tex.  App.  16,  38  Am.  Rep.  640; 
State  V.  Lewis,  69  Mo.  92;  People  v. 
Pearsall,  50  Mich.  233, 15  N.  W.  98: 
Houston  V.  State,  24  Fla.  356,  5  So. 
48;  Kerr,  Homicide,  §§  512,  522." 

I  think  the  instruction  in  relation 
to  flight  is  erroneous  and  harmful, 
because  it  charges  on  the  effect  of 
the  testimony.  The  court  said: 
"The  fact  of  flight  is  a  circumstance 
to  be  considered  by  the  jury  as  tend- 
ing to  increase  the  probability  of  the 
defendant  being  the  guilty  person." 
(The  italics  are  mine.) 
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Here  we  haye  a  abatement  l^  the 
court  that  there  is  a  "probability" 
of  the  prisoner's  gruilt,  which  tiie 
testimony  as  to  his  flight  tends  to 
increase. 

I  think  the  court  erred  in  admit- 
ting: in, evidence,  over  the  objection 
of  the  defendant,  the  testimony  of 
Harrison  Davis  and  Saphronia 
Holniesr  firiven  at  a  former  trial  of 
the  case  and  incorporated  in  the  bill 
of  exceptions. 

Prior  to  1893,  the  evidence  incor- 
porated in  a  bill  of  exceptions  could 
not  be  used  as  evidence  upon  a  sub- 
sequent trial  of  the  same  case.  Then 
was  enacted  chapter  4135:  "That 
in  case  any  judgment  at  law  ren- 
dered by  a  circuit  court  shall  be  re- 
versed and  a  new  trial  awarded,  and 
it  be  made  to  appear  to  the  satisfac- 
tion of  the  court  that  any  evidence 
used  at  the  former  trial,  whether 
oral  or  written,  and  incorporated  in 
the  bill  of  exceptions,  cannot  be  had, 
then  the  bill  of  exceptions  taken  at 
the  previous  trial  may  be  used  as 
evidence  upon  any  subsequent  trial 
of  the; case,  as  to  any  matter  in  issue 
at  the  former  trial." 

There  is  internal  evidence  in  the 
act  itself  tiiat  it  was  not  intended  to 
apply  to  criminal  cases.  At  the  time 
it  was  passed  the  Constitution  au- 
thorized the  creation  of  criminal 
courts  with  jurisdiction  of  all  crim- 
inal ca^es  not  capital,  and  where 
such  criminal  courts  were  estab- 
lished the  jurisdiction  of  circuit 
courts  in  criminal  cases  was  limited 
to  those  not  cognizable  by  inferior 
courts. 

1  The  limitation  in  the  statute  of 
the  use  of  evidence  incorporated  in 
a  bill  of  exceptions  to  cases  tried  in 
the  circuit  courts  prescribed  the  use 
of  such  testimony  in  any  criminal 
case  hot'  capital,  in  counties  where 
criminal  courts  were  established. 
If,  therefore,  this  act  was  intended 
to  be  applicable  to  criminal  cases, 
we  would  have  the  remarkable,  if 
not  the  monstrous,  proposition  tiiat 
a  man  on  trial  for  his  life  might  be 
convicted  and  executed  on  a  tra,n- 
script  of  the  testimony  used  on  a 
former  trial,  but  a  person  on  triftl 


for  an  offense  less  than  capital  could 
only  be  convicted  on  testimony  given 
in  his  presence  in  open  court. 

I  am  not  commenting  upon  the 
power  of  the  legislature  to  make  this 
discrimination,  if  it  had  the  power 
to  make  the  law  apply  to  criminal 
cases  at  all,  but  to  show  from  its 
extreme  unreasonableness  that  it 
was  not  the  legislative  intent  for  the 
law  to  apply  to  criminal  cases. 

It  is  true  that  in  1909  this  act 
was  amended,  and  the  words  "any 
court  of  the  state  of  Florida"  sub- 
stituted for  "a  circuit  court;"  but, 
if  the  original  act  did  not  apply  to 
criminal  cases,  this  amendment 
would  not  have  that  effect. 

Examining,  further  into  the  lan- 
guage of  the  statute,  we  find  that  in 
both,  the  acts  the  use  of  testimony 
incorporated  in  a  bill  of  exceptions 
can  only  be  used  "in  case  any  judg- 
ment at  law  .  .  .  shall  be  re- 
versed and  a  new  trial  awarded." 
If  the  legislature  meant  to  include 
criminal  as  well  as  civil  cases,  the 
words  "at  law"  are  superfluous.  We 
must,  however,  give  weight  to  every 
word  in  the  statute,  and  it  is  appar- 
ent that  the  purpose  of  the  legisla- 
ture in  using  the  words  "at  law" 
was  to  make  a  distinction  between 
a  class  of  cases  where  the  testimony 
contained  in  a  bill  of  exceptions 
might  be  used,  and  those  when  it 
should  not  be  used.  Certainly  the 
words  "at  law"  were  not  intended 
to  distinguish  common-law  from 
chancery  causes,  because  the  word 
"judgment"  of  itself  makes  that  dis- 
tinction. So,  also,  of  the  words 
"new  trial  awarded,"  and  "bill  of 
exceptions,"  as  none  of  these  is  ap- 
plicable to  a  chancery  cause.  There- 
fore, had  the  legislature  intended  to 
include  criminal  cases,  it  would  have 
omitted  the  words  "at  law,"  which 
are  words  of  limitation. 

The  distinction  between  cases  "at 
law"  and  "criminal  cases"  is  made 
in  the  Constitution.  In  §  5,  art.  6, 
we  find :  "The  supreme  court  shall 
have  appellate  jurisdiction  in  all 
cases  at  law  and  in  equity  originat- 
ing in  circuit  courts,    .   .    .   and  in 
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all  criminal  cases  originating  in  the 
circuit  courts." 

Section  11  of  article  5  provides: 
"The  circuit  courts  shall  have  exclu- 
sive original  jurisdiction  in  all  cases 
in  equi^,  also  in  all  cases  at  law 
.  .  .  and  of  all  criminal  cases  not 
cognizable  by  inferior  courts." 

Section  17  of  the  same  article  or- 
dams:  "The  county  judge  shall 
have  original  jurisdiction  in  all  cases 
at  law  .  .  .  and  of  such  criminal 
cases  as  the  legislature  may  pre- 
scribe." 

Section  18  of  the  same  article: 
"The  legislature  may  organize,  in 
such  counties  as  it  may  think  prop- 
er, county  courts  which  shall  have 
jurisdiction  of  all  cases  at  law  in 
which  the  demand  or  value  of  the 
property  involved  shall  not  exceed 
$500,  .  .  .  and  of  misdemean- 
ors." 

Section  22  of  the  same  article: 
"In  each  county  where  there  is  no 
county  court,  as  provided  for  in  § 
18  of  this  article,  the  justices  of  the 
peace  shall  have  jurisdiction  in 
cases  at  law  in  which  the  demand 
or  value  of  the  property  involved 
does  not  exceed  $100  .  .  .  and  in 
such  criminal  cases,  except  felonies, 
as  may  be  prescribed  by  law." 

Another  indication  that  the  pro- 
visions of  this  act  were  to  apply  to 
civil  and  not  to  criminal  cases  is 
that,  in  referring  to  the  evidence 
that  may  be  used  at  a  subsequent 
trial  if  incorporated  in  a  bill  of  ex- 
ceptions, the  act  says  that  such  tes- 
timony may  be  so  used,  "whether 
oral  or  written."  In  civil  causes  the 
testimony  may  be  either  oral  or  by 
depositions  in  writings.  As  this 
was  not  then  permitted  in  criminal 
cases,  it  is  further  internal  evidence 
of  the  intention  of  the  legislature 
that  the  act  should  apply  only  to 
civil  causes. 

The  opinion  says :  "In  the  earlier 
days  the  testimony  of  a  witness 
given  at  a  former  trial  was  confined 
to  causes  where  the  witness  was 
dead,  or  had  become  insane,  or  be- 
yond the  seas  or  the  jurisdiction  of 
the  court;  but  the  tendency  of  the 
modem  decisions  has  been  to  enlarge 
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the  riile  of  evidence  as  toth^  iidmis- 
sion  of  such  testimipny."  •  ,-     '  ■ 

The  question  here  involved  is  not 
a  rule  of  evidence,'  but  a  solemn  con- 
stitutional provisioq;,  that  no  Court 
or  legislature  may  rightful!]^  change 
or  enlarge.  <  .  /. 

In  the  Florida  jstatute  under  con- 
sideration practically  no  restriction 
is  placed  on  the  use  of  testimony  in- 
corporated in  a  bill  of  exceptions; 
merely  that  it  "canijot  Itw  had." 
This  is  so  uncertain  'ai^" to  mean 
nothing.  The  decision,  itfthfis  case 
holds  that  the  power  t»  peiriliit  this 
is  lod'~ed  in  the  legislature  and  that 
it  js  not  in,  conflict  with  ariitle  11  of 
the  Bill  of  Rights.  It  follows,'  there- 
fore, that  the  legislature  may  per- 
mit the  use  of  all  the  testimony  in- 
corporated in  a  bill  of  exceptions  in 
the  discretion  of  the  court,  or  the 
"state's  attorney,  and  undfer  aiiy  and 
all  circumstances.  .   ' 

The  legislature,  therefore;  in  or- 
der to  isave  the  expenseof  a  second 
trial,  may  .enact  "thai;  in  case  any 
judgment  rendered  iii' ia' ciyil;  or 
criminal  cause  ip  any  coiirt'  b^  the 
state  of  Florida/ shall 'b^e  iri^versed 
and  a  new  trial  awarded,  atny  evi- 
dence taken  at  the  pi'evious  trial  in- 
corporated \j\  a  bill  of  exceptions 
may  be  used  as  evidence  upon,  any 
subsequent  trial  of  the  case,  as  to 
any  matter  in  issue  at  the  fbrmer 
trial."  I  ' 

The  only  limitation  ih  the  statute 
is  where  the'  evidence  "cannot  be 
had ;"  but  this  limitation  is  a  matter 
of  legislative,  discretion,  sind  under 
the  doctrine  of  this  case  the  legis- 
lature may  eliminate  these,  words 
and  permit  the'  use  of  all  me  evi- 
dence incorporated  in  the  biff  of  ex- 
ceptions, at  the  discretion  qf  the 
state's  attoriieyJ '  When  this  is  done, 
we  may  have  the  spectacle  of  a  man 
put  on  his  second  tri^  f  oif  a  capital 
offen'se,  convict'ed,'  and  executed, 
without  a  single  witness  api>earing 
in  the  court  rooVn.  to  .testify  "before 
the  jury  that  convicted  him'   ' 

It  is  entirely  a  question  of  power. 
If  the  legislature  Has  the  poWer  to 
permit  tfie  use  pf  jtes1;ip\pny  incor- 
porated in  a  bill  of  exceptions,  when 
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in  the  discretion  of  the  judge  ''it 
cannot  be  had,"  it  has  the  power  to 
remove  Om  restriction,  and  permit 
its  use  under  all  circumstances.  It 
is  no  answer  to  say  that  this  would 
not  be  done.  If  the  power  is  there, 
it  may  be  done. 

As  was  said  by  Chief  Justice 
Marshall:  "Questions  of  power  do 
not  depend  on  the  degree  to  which  it 
may  be  exercised.  If  it  may  be  ex- 
ercised at  all,  it  must  be  exercised 
at  the  will  of  those  in  whose  hands 
it  is  placed.  .  .  .  We  are  told 
that  such  wild  and  irrational  abuse 
of  power  is  not  to  be  apprehended, 
and  is  not  to  be  taken  into  view, 
when  discussing,  its  existence.  All 
power  may  be  abused;  and  if  the 
fear  of  its  abuse  is  to  constitute  an 
argument  against  its  existence,  it 
might  be  urged  against  the  exist- 
ence of  that  which  is  universally  ac- 
knowledged, and  which  is  indispen- 
sable to  the  general  safety."  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  ed. 
678. 

It  may  not  be  amiss  to  say  here 
that  the  writer  was  a  member  of  the 
legislature  when  chapter  4135  was 
enacted.  In  that  body  were  many 
members  of  the  old-school  strict 
constructionists,  jealous  of  any  at- 
tempts to  change,  modify,  or  destroy 
constitutional  rights,  who  would 
have  resisted  to  the  end  the  passage 
of  this  act,  if  it  had  been  intended 
to  apply  to  criminal  prosecutions. 

It  is  true  that  this  court  has  con- 
sidered this  statute  as  applying  to 
criminal  cases  (Putnal  v.  State,  56 
Fla.  86,  47  So,  864;  Coley  v.  State, 
67  Fla.  178,  64  So.  751 ;  Johnson  v. 
State,  68  Fla.  528,  67  So.  100),  but 
the  questions  here  presented  were 
not  discussed,  and  do  not  appear  to 
have  been  urged.  If  a  more  careful 
consideration  of  the  subject  induces 
a  different  conclusion,  the  doctrine 
of  stare  decisis  should  not  deter  us 
from  so  announcing.  This  court  did 
not  hesitate  to  do  this  when  the 
question  involved  was  the  measure 
of  damage  for  failure  to  transmit 
and  deliver  a  telegraphic  message 
in  cipher.  Western  U.  Teleg.  Co.  v. 
Wilson,  32  Fla.  527<  22  L.B.A.  434, 


87  Am.  St.  Bep.  126, 14  So.  1,  over- 
ruling Western  U.  Teleg.  Co.  v. 
Hyer  Bros.  22  Fla.  637,  1  Am.  St. 
Rep.  222, 1  So.  129. 

In  Pollock  V.  Farmers'  Loan  &  T. 
Co.  157  U.  S.  429,  39  L.  ed.  759, 15 
Sup.  Ct.  Rep.  673,  it  was  held: 
"The  doctrine  of  stare  decisis  is  a 
salutary  one,  and  is  to  be  adhered 
to  on  proper  occasions,  in  respect  of 
decisions  directly  upon  points  in  is- 
sue; but  this  court  should  not  ex- 
tend any  decision  upon  a  constitu- 
tional question,  if  it  is  convinced 
that  error  in  principle  might  super- 
vene." 

The  facility  with  which  the  doc- 
trine of  this  decision  may  be  extend- 
ed in  future  constitutional  construc- 
tion, far  beyond  the  consequences  of 
this  case,  makes  the  words  of  Mr. 
Chief  Justice  Fuller  of  peculiar  ap- 
plicability. 

In  Denney  v.  State,  144  Ind.  503, 
31  L.R.A.  726,  42  N.  E.  929,  it  was 
said: 

"More  than  this,  no  property  right 
of  contract  between  the  parties  be- 
ing involved,  it  will  not  be  consid- 
ered that  the  rule  of  stare  decisis 
requires  that,  in  deciding  so  grave 
a  matter  as  that  of  the  constitution- 
ality of  an  act  of  the  legislature,  we 
should  be  bound  by  even  our  own 
former  decisions. 

"In  such  a  case,  as  forcibly  said 
by  Chief  Justice  Bleckley,  in  Elli- 
son V.  Georgia  R.  &  Bkg.  Co.  87  Ga. 
691,  13  S.  E.  809,  14  Am.  Neg.  Cas. 
167,  the  maxim  for  a  supreme  court, 
'supreme  in  the  majesty  of  duty  as 
well  as  in  the  majesty  of  power,'  is 
not  'stare  decisis,'  but  'fiat  justitia.' 
Let  this  decision  be  right,  whether 
other  decisions  were  right  or  not." 

I  am  much  impressed  with  the 
force  and  wisdom  and  courage  dis- 
played by  United  States  District 
Judge  Prentiss,  in  overruling  a 
former  decision:  "An  opposite  de- 
cision having  been  recently  pro- 
nounced in  a  neighboring  circuit,  I 
am  now  called  upon  to  re-examine 
the  question ;  and  I  can  very  freely 
say  that  it  is  not  at  all  a  subject  of 
regret  that  an  opportunity  is  thus 
afforded  me  to  reAdew  my  former 
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opinion,  and  to  overrule  it,  if  found 
to  rest  on  mistaken  principles,  or 
unsound  reasoning.  When  Lord 
Hardwicke,  having  reason  to  alter 
his  opinion  on  a  particular  occasion, 
said  he  was  not  ashamed  of  doing 
60,  for  he  always  thought  it  a  much 
Sweater  reproach  in  a  judge  to  con- 
tinue in  his  error  than  to  retract  it, 
he  exhibited  an  example  of  true  wis- 
dom and  real  elevation  of  character, 
which  it  would  be  well  for  all  judges 
to  take  as  a  guide."  Re  Welman,  20 
Vt.  653,  Fed.  Cas.  No.  17,407. 

Conceding,  however,  that  the  leg- 
islature intended  this  act  to  include 
criminal  as  well  as  civil  cases,  it  is 
repugnant  to  §  11  of  the  Bill  of 
Rights  of  our  Constitution :  "In  all 
criminal  prosecutions  the  accused 
shall  have  the  right  ...  to  meet 
the  witnesses  against  him  face  to 
face." 

This  language  is  so  clear  and  un- 
ambiguous as  to  make  the  resort  to 
eonstruction,  to  change  its  palpable 
meaning,  not  only  unnecessary,  but 
iconoclastic. 

In  order  to  sustain  the  constitu- 
tionality of  this  act,  however,  this 
court  seeks  and  finds  support  in  de- 
cisions that  have  construed  away  the 
constitutional  right  of  an  accused 
person,  and  when  it  is  through  all 
that  is  left  of  what  has  been  always 
regarded  as  a  bulwark  of  defense 
for  a  person  accused  of  crime  is  that 
"in  one  criminal  prosecution  he  shall 
have  the  right  to  cross-examine  the 
witnesses  against  him." 

As  that  is  a  right  that  he  would 
have  without  this  constitutional 
guaranty,  its  purpose  in  the  Consti- 
tution is  by  this  decision  made  per- 
functory. 

The  entire  discussion  of  the  ma- 
jority of  the  court,  and  of  those 
courts  that  sanction  the  nullification 
of  this  constitutional  protection,  is 
that  this  provision  of  the  Constitu- 
tion is  to  be  limited  to  such  rights 
as  the  prisoner  had  under  the  com- 
mon law.  Then  why  was  it  put  in 
the  Constitution? 

Is  it  not  more  reasonable  to  say 
^tthe  framers  of  the  Constitution, 
being  familiar  with  the  common- 
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law  right  of  a  prisoner  to  cross-ex- 
amine the  witnesses  against  him, 
wrote  this  proArision,  not  for  the 
mere  pastime  of  expressing  that 
right,  but  because. they  intended  a 
greater  right, — one  very  essential  to 
the  protection  of  life  and  liberty, — 
and  they  wrote  it  in  the  Constitu- 
tion as  plainly  as  language  is  capa- 
ble of. 

The  opinion  in  this  case  quotes 
approvingly  from  the  note  to  State 
v.  Heffeman,  25  L.R.A.(N.S.)  868, 
as  follows:  "This  latter  view  is 
taken  by  an  overwhelming  majority 
of  the  courts,  but  the  real  basis  for 
the  admission  of  such  testimony 
seems  to  be  the  necessity  for  its  ad- 
mission to  prevent  the  miscarriage 
of  justice,  and  the  instances  in  which 
it  is  admitted  are  in  reality  excep- 
tions to  (sometimes  recognized  as 
such  by  the  court),  rather  than 
compliance  with,  the  rule  that  the 
accused  is  entitled  to  be  confronted 
with  the  witness  against  him." 

This  extract,  which  is  incorpo- 
rated in  the  opinion,  says  that  the  in- 
stances in  which  the  Constitution  is 
not  obeyed  are  "exceptions  to,  rather 
than  compliance  with,  the  rule  that 
the  accused  is  entitled  to  be  con- 
fronted with  the  witnesses  against 
him."  I  again  call  attention  to  the 
fact  that  it  is  not  a  "rule"  that  we 
are  considering,  but  a  constitutional 
mandate ;  this  court  having  adopted 
the  doctrine  that  is  thus  summed  up 
in  the  case  note,  the  doctrine  of  this 
case  is  that  the  courts  and  the  legis- 
lature may  make  exceptions  to  con- 
stitutional inhibitions,  by  designat- 
ing them  "rules." 

In  tim^  to  come,  when  the  ex- 
igencies of  some  peculiar  condition, 
or  "the  prevailing  morality  or 
strong  and  preponderant  opinion" 
demands,  this  case  will  be  cited  as 
authority  for  disregarding  some 
other  constitutional  mandate,  on  the 
ground  that  exceptions  may  be  made 
thereto. 

In  order  to  sustain  the  constitu- 
tionality of  the  statute  as  applied  to 
criminal  cases,  the  court  has  not 
only  to  change  these  words  of  the 
Constitution  from  "meet  the  wit- 
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nesses  ajBrainst  him  face  to  face" 
to  "cross-examine  them,"  but  to 
change  the  word  "all"  to  "one,"  so 
that  the  Constitution  will  read :.  "In 
one  criminal  prosecution,  the  ac- 
cused shall  have  the  right  to  cross- 
examine  the  witnesses  against  him," 

The  word  "all"  has  so  positive  and 
clear  a  meaning,  and  is  so  compre- 
hensiver  that  the  exigencies  must  be 
very  strong  to  prompt  an  attempt  to 
construe  it.  The  defendant  in  this 
case  has  been  prosecuted  twice. 
The  word  "all"  in  the  Constitution 
covers  both  prosecutions,  but  this 
court  says,  "No ;  it  means  only  one." 

Robert  Blackwell  is  not  here  com- 
plaining that  he  was  deprived  of  his 
constitutional  right  in  a  prosecution 
where  no  harm  befell  him,  but  that 
he  was  deprived  of  that  right  in  the 
prosecution  whereby  his  life  was 
forfeited.  The  answer  of  this  court 
is:  "Because  you  were  not  deprived 
of  your  constitutional  right  in  an- 
other prosecution,  from  which  you 
escaped  harmless,  you  cannot  be 
heard  to  complain  if  you  are  de- 
prived of  that  constitutional  right 
in  a  prosecution  whereby  your  life 
is  to  be  forfeited." 

Much  of  the  opinion  of  tiie  ma- 
jority of  the  court  is  devoted  to  giv- 
ing reasons  for  its  conclusion  that 
tile  clause  of  the  Constitution  that 
we  are  considering  does  not  mean 
just  what  it  says. 

A  strict  constructionist  (a  class 
that  is  becoming  fewer  under  on- 
slaughts on  the  Constitution)  does 
not  approve  of  seeking  a  reason  for 
constitutional  mandates,  when  they 
are  plain  and  unequivocal.  I  shall 
therefore  not  attempt  to  give  rea- 
sons why  I  believe  that  the  provi- 
sions of  §  11  of  the  Bill  of  Rights 
should  be  strictly  enforced,  but  will 
point  out  some  of  the  consequences 
which  must  follow  the  denial  of 
them. 

Under  the  practice  sanctioned  by 
this  decision  the  jury  trsing  a  pris- 
oner is  deprived  of  the  benefit  of  see- 
ing and  hearing  the  witnesses  and 
thereby  judging  their  credibility. 
Baggott  V.  Otis,  65  Fla.  447,  62  So. 


362;  Baxter  v.  Liddon;  62  Fla.  428, 
56  So.  410. 

Juries  have  been  known  to  refuse 
to  render  a  verdict  against  an  ac- 
cused, because  some  of  the  mem- 
bers would  not  believe  a  witness  on 
account  of  his  demeanor  when  giv- 
ing his  testimony.  At  a  subsequent 
trial  of  that  cause  the  testimony  of 
such  a  discredited  witness,  incorpo- 
rated in  a  bill  of  exceptions,  could 
be  used  before  another  jury,  freed 
from  the  indicia  of  its  falseness. 

The  reason  is  advanced  that  thie 
now-recognized  right  to  admit  dy- 
ing declarations  justifies  the  coii- 
struction  placed  upon  §  11  of  the  Bill 
of  Rights  by  this  decision.  There 
seem  to  be  two  fallacies  in  this  prop- 
osition,— one,  that,  conceding  that 
the  rule  admitting  dying  declara- 
tions is  an  abridgment  of  a  consti- 
tutional right,  it  tiierefore  f  unlishes 
a  reason  for  further  abridgment; 
the  ol^er,  that  only  by.  a  strained 
construction  can  it  be  held  that  tes- 
timony concerning  dying  declara- 
tions comes  within  the  constitution- 
al inhibition  under  consideration. 

Dying  declarations  do  not  prove 
themselves,  but  must  be  ei^blished 
by  witnesses  whom  the  accused  has 
a  right  to  meet  "facie  to  face."  It  is 
a  fiction  that  calls  a  diead  man  a 
witness.  The  witness  Is  the  person 
who  is  sworn  and  testifies  'in'  court 
before  the  jury  on  the  trial  of  the 
accused  to  certain  facts  aad  circum- 
stances. Among  these  are  dying 
declarations,  statements  by  the  ac- 
cused, reports  of  firearms,  groans, 
screams,  footprints,  finger  prints, 
etc.  These  latter  are. frequently  re- 
ferred to  as  "mute  witnesses,"  but 
that  is  figurative  rather  than  legal 
language.  The  witness  whom  a 
prisoner  has  the  constitutional  right 
to  meet  face  to  face  is  the  person 
who  takes  the  stand  and  testifies  in 
court  under  oath  with  regard  to 
these  several  facts  and  circum- 
stances. 

The  history  of  criminal  trial  fur- 
nishes abundant  instances  of  wit- 
nesses testifying  falsely  at  one 
hearing,  and  at  a  subsequent  trial  re- 
canting and  telling  the  truth,  or  de^ 
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clining  to  take  the  stand  and  repeat 
their  former  false  testimony.  Un- 
der such  circmnstances,  if  a  witness 
should  absent  himself,  rather  than 
again  testify  falsely,  his  former 
false  testimony  could  be  used 
against  the  prisoner. 

Section  11  of  the  Bill  of  Rights 
guarantees  other  rights  to  the  ac- 
cused than  the  one  under  discussion. 

As  to  one  of  these  guaranties,  this 
court  says  that  it  does  not  mean 
that  "in  all  criminal  prosecutions" 
he  shall  have  these  rights,  but  it  is 
sufficient  if  he  has  enjoyed  such 
right  once.  Applying  this  doctrine 
to  the  other  rights  guaranteed  by  § 
11,  and  there  is  no  escape  from  the 
conclusion  that,  if  a  prisoner  has 
once  had  a  "speedy"  trial,  he  cannot 
be  heard  to  complain  if  thereafter 
he  remains  in  confinement  for  an  in- 
definite period;  that,  having  once 
had  a  "public  trial,"  tiie  second  trial 
need  not  be  public ;  that,  having  once 
been  tried  "in  the  county  where  the 
crime  was  committed,"  he  may  at 
the  caprice  of  the  state  be  tried  else- 
where; that,  having  once  been 
"heard  by  himself,  counsel,  or  both," 
he  may  at  a  subsequent  trial  be  de- 
prived of  this  right.  These  rights 
—to  have  a  speedy  trial,  a  public 
trial,  to  be  tried  in  the  county  where 
the  crime  was  committed,  to  be 
heard  by  himself,  or  counsel,  or 
both,  to  meet  the  witnesses  against 
him  face  to  face — are  on  a  parity, 
and  the  reasoning  by  which  the  con- 
clusion is  reached  that,  having  once 
met  the  witnesses  against  him  face 
to  face,  the  guaranty  of  the  Bill  of 
Ri^ts  has  been  secured  to  him,  ap- 
plies with  equal  force  to  each  of  the 
other  rights  enumerated. 

We  say  that,  having  once  exer- 
cised his  right  to  meet  his  witnesses 
against  him  face  to  face,  the  re- 
«|uirements  of  the  Constitution  have 
been  complied  with,  and  he  cannot 
demand  that  right  at  a  subsequent 
trial.  It  follows,  therefore,  if  he 
has  had  one  public  trial,  the  second 
trial  may  be  a  star  chamber  pro- 
ceeding, and  he  cannot  be  heard  to 
complain,  because  he  has  once  been 
granted  the  privilege  that  the  Con- 
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stitution  guarantees  him ;  he  may  b« 
tried  by  a  hostile,  partial  jury,  and 
cannot  be  heard  to  complain  if  he 
has  once  had  a  trial  by  an  impartial 
jury;  he  may  on  a  second  trial  be 
refused  "compulsory  process  for  the 
attendance  of  witnesses  in  his  fa- 
vor," and  cannot  be  heard  to  com- 
plain if  at  a  former  trial  compulsory 
process  was  granted  him. 

This  decision  does  not  say  this, 
but  it  is  the  logic  of  the  case. 

We  do  not  bite  so  large  a  piece 
out  of  the  Constitution  at  one  time, 
but  afford  authority  to  nibble  it 
away  piecemeal. 

The  decision  contains  copious  cita- 
tions from  text- writers  and"  court  de- 
cisions to  sustain  the  doctrine  that 
the  supposed  protection  afforded  by 
§  11  of  the  Bill  of  Rights  is  in  fact 
and  in  law  only  the  idle  iteration  of 
a  common-law  right  that  existed  be- 
fore the  adoption  of  the  Constitu- 
tion; no  more,  and  no  less.  These 
and  similar  decisions,  nibbling  away 
constitutional  rights,  have  had  much 
to  do  with  the  scant  respect  for  the 
Constitution  that  is  entertained  by 
many  in  this  country,  and  arouses 
lovers  of  constitutional  government 
to  the  necessity  of  returning  to  the 
Constitution  as  the  foundation  and 
fortress  of  the  rights  of  persons  and 
the  rights  of  property,  and  led  the 
National  Security  League  to  estab- 
lish September  17th  as  Constitution 
day. 

In  vain  were  the  ceremonies  ob- 
served on  that  day,  in  vain  were  ad- 
dresses delivered  and  papers  read 
urging  a  back  to  the  Constitution 
movement,  if  courts  adhere  to  de- 
cisions that  destroy  its  safeguards. 
One  of  the  papers  prepared  for  the 
celebration  of  Constitution  day  be- 
gan with  these  words:  "In  1875, 
the  famous  German  historian.  Von 
Hoist,  reproached  the  American 
people  for  the  sin  of  worshiping 
their  own  Constitution.  His  words 
sound  strange  to-day.  'From  tihe 
close  of  the  century  .  .  .  the 
Constitution  has  been  the  political 
Bible  of  the  people.'  It  is  now  1919, 
and  we  are  keenly  conscious  that 
conditions  have  changed.    No  repu- 
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table  scholar  would  to-day  say  that 
our  people  worship  their  Constitu-> 
tion.  No  leader  would  complain 
that  they  were  compelling  him  to 
offer  it  adoration.  Instead  of  soft 
sounds  of  adoring  voices  chanting 
praise,  the  air  is  rent  with  the  stri- 
dent tones  of  harsh  and  hostile  criti- 
cism. And,  as  we  listen,  we  seem 
again  to  catch  the  accent  of  the  Ger- 
man tongue,  no  longer  critical,  but 
exultant:  "The  worship  of  the  Con- 
stitution has  ceased.  Its  altars  are 
deserted.  Its  banner  touches  the 
dust.  Its  adorers  are  casting  long- 
ing eyes  after  new  and  strange 
gods.'  The  taunt  stings  like  the  in- 
sult of  a  blow.  Truth  gives  it 
power;  for  it  is  partly  true.  The 
love  of  our  Constitution  is  fading." 
One  courageous  decision,  refus- 
ing to  follow  the  latitudinarian  con- 
structions of  the  past,  may  be  the 
advance  guard  of  a  line  of  decisions 
overruling  those  that  have  lightly 
ignored  it,  or  construed  away  its 
solemn  guaranties.   It  has  been  well 


said:  "What  the  courts  uphold  to- 
day is  not  the  measure  of  what  they 
will  uphold  to-morrow.  Their  en- 
tire history  shows  that  courts  ad- 
vance with,  or  a  little  behind,  the 
advance  of  civilization.  One  or  two 
of  them  are  a  little  ahead — are  lead- 
ers." 

This  court  might  well  have  takm 
a  stand  among  the  leaders — a  little 
in  advance — of  a  movement  that 
must  come  if  the  Constitution  is  to 
survive ;  to  get  back  to  a  strict  con- 
struction of  constitutional  limita- 
tions upon  the  exercise  of  legisla- 
tive, executive,  and  judicial  powers. 

Taylor,  J.,  concurs. 


KOTE. 

The  use  in  criminal  cases  of  testi- 
mony given  on  a  former  trial  or  pre- 
liminary examination  by  a  witness  not 
available  at  present  trial  is  the  subiect 
of  the  annotation  following  Smith  t. 
State,  post,  495. 


JACK  SMITH,  Plff.  in  Err., 

V, 

STATE  OF  GEORGIA. 

Georgia  Supreme  Court— February  2S,  1918. 
(147  Ga.  689,  95  S.  E.  281.) 

Evidence  —  testimony  on  former  trial. 

1.  The  testimony  of  a  witness  who  was  examined  on  a  former  trial  of  a 
criminal  charge,  where  opportunity  of  cross-examination  was  afforded, 
is  admissible  in  evidence  on  a  subsequent  trial  of  the  same  defendant  upon 
the  same  charge,  upon  proof  that  the  witness  has  removed  from  the  state 
and  has  refused  to  return  and  testi^  in  the  case. 

[See  note  on  this  question  beginning  on  page  495.] 

dence  tending  to  support  that  char- 
acter is  not  admissible  when  offered 
by  the  party  producing  the  witness. 
[See  28  R.  C.  L.  650.] 

Homicide  —  Jastiflcation  —  necessity. 

4.  It  is  error,  upon  the  trial  of  one 
indicted  for  murder,  so  to  instruct  the 
jury  as  to  make  the  defense  of  justi- 
fiable homicide  interposed  by  the  de- 
fendant depend  both  upon  an  actual 


— aflBdavits. 

2.  Upon  the  trial  of  a  criminal  case 
upon  the  issue  of  guilty  or  not  guilty, 
ex  parte  affidavits  are  not  admissible 
either  for  or  against  the  accused. 

[See  8  R.  C.  L.  85.] 

Witness  —  supporting  character. 

3.  Until  the  character  of  a  witness 
is  attacked  by  the  adverse  party,  evi- 
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necessity  to  kill  and  upon  the  suiB-     was  necessary  for  him  to  kill  the  de- 
ciency  of  the  circumstances  to  justify     ceased  in  order  to  save  his  own  life, 
tiie  fears  of  a  reasonable  man  that  it         [See  18  R.  G.  L.  816,  817.] 


Ebbor  to  the  Superior  Court  for  Oglethorpe  County  (Worley,  J.)  to 
review  a  judgment  convicting  defendant  of  homicide,  and  overruling  his 
motion  for  a  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Joel  Cloud,  for  plaintiff  in  er- 
ror: 

'Admission  of  testimony  of  Ola 
Chambers,  delivered  upon  a  former 
trial  of  the  defendant,  over  his  objec- 
tion, was  a  vital  error,  requiring  a 

Pittman  v.  State,  92  Ga.  480,  17  S. 
E.  856;  Robinson  v.  Stajte,  128  Ga.  255, 
57  S.  E.  315;  Swift  v.  Oglesby,  8  Ga. 
App.  543,  70  S.  E.  97;  Holt  v.  State,  2 
Ga.  App.  383,  58  S.  E.  611;  Atlanta 
ft  B.  Air-Line  R.  Co.  v.  McManus,  1 
Ga.  App.  302,  58  S.  E.  258;  Motes  v. 
United  States,  178  U,  S.  459,  44  L.  ed. 
1150,  20  Sup.  Ct.  Rep.  993. 

The  alleged  stenographic  report  of 
the  testimony  of  Ola  Chambers  was 
improperly  admitted  because  not  legal- 
ly proven  to  be  correct. 

Jones  V.  State,  128  Ga.  23,  57  S.  E. 
313. 

It  is  sufficient,  in  order  to  make  the 
defense  of  justifiable  homicide  avail- 
able, if  it  appears  that  the  circum- 
stances were  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  a 
felony  was  about  to  be  committed  upon 
his  person,  and  that  the  party  killing 
acted  upon  those  fears,  and  not  in  a 
spirit  of  revenge. 

Koberts  v.  State,  114  Ga.  450,  40  S. 
E.  297;  Gumming  v.  State,  99  Ga.  662, 
27  S.  E.  177;  Johnson  v.  State,  105  Ga. 
665,  31  S.  E.  899;  Stubbs  v.  State,  110 
Ga.  917,  36  S.  E.  200. 

Messrs.  W.  M.  Howard,  E.  P.  Shull, 
Sibley  &  McWhorter,  John  R.  Cooper, 
and  W.  W.  Armistead  also  for  plain- 
tiff in  error. 

Messrs.  Thomas  J.  Brown,  J.  M.  Pit- 
ner,  Paul  Brown,  A.  S.  Skelton,  Clif- 
ford Walker,  Attorney  General,  and 
M.  C.  Benne^  Assistant  Attorney  Gen- 
eral, for  the  State. 

Atkinson,  J.,  delivered  the  opinion 
of  the  court: 

1.  On  the  trial  of  Jack  Smith  for 
the  murder  of  Mike  Martin,  the 
court  admitted  in  evidence,  over  ob- 
jection, a  paper  purporting  to  be 
the  report  of  the  testimony  of  Ola 


Chambers,  a  witness  for  the  state, 
delivered  on  a  former  trial  of  the 
case  in  the  same  court,  as  repro- 
duced from  the  notes  made  by  the 
official  court  stenographer ;  also  the 
testimony  of  certain  witnesses  who 
professed  to  have  heard  and  remem- 
bered the  substance  of  the  testimony 
above  mentioned,  so  delivered  on  the 
former  trial,  stating  from  memory 
what  the  witness  had  testified.  Pre- 
liminary to  the  introduction  of  the 
evidence,  it  was  shown  that  Ola 
Chambers  had  since  removed  to  an- 
other state,  and  that  at  the  time  of 
the  last  trial  she  was  residing  in 
that  state,  and  refused  to  come  to 
this  state  to  testify  in  the  case.  The 
court  stenographer  gave  testimony 
as  to  the  accuracy  and  truthfulness 
of  his  report  of  her  testimony  on 
the  former  trial.  An  objection  to 
the  admission  of  this  report  was 
that  its  correctness  was  not  suf- 
ficiently shovm.  Against  the  admis- 
sion of  the  testimony  of  the  wit- 
nesses who  testified  from  memory  to 
what  Ola  Chambers  had  formerly 
testified,  the  following  objections 
were  urged:  "(1)  Because  under 
the  Constitution  of  the  state  of 
Georgia,  art.  1,  §  1,  Tl  5,  the  defend- 
ant was  entitled  to  be  confronted 
with  the  witness  against  him  when 
on  trial  for  his  life;  (2)  because  the 
manner  and  demeanor  of  a  witness 
are  important  parts  of  the  testimony 
of  a  witness,  to  the  consideration  of 
which  the  jury  are  entitled,  and  the 
reading  of  said  testimony  deprived 
the  defendant  of  the  benefit  of  hav- 
ing the  said  demeanor  and  manner 
of  testifsring  before  the  jury;  (3) 
because  the  defendant  thereby  was 
deprived  of  the  benefit  of  cross- 
examining  the  witness  on  her  con- 
duct, statements,  and  other  occur- 
rences affecting  her  credit  down  to 
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the  time  of,  the  trial;  (4)  because, 
there  being  no  law  provMing  for  the 
taking  of  depositions  of  a  witness  in 
a  murder  case,  the  reading  of  said 
testimony  tends  to  deprive  the  de- 
fendant of  his  life  and  liberty  with- 
out due  process  of  law,  contrary  to 
article  1,  §  1,  U  3,  of  the  Constitution 
of  tills  state,  and  to  the  14th  Amend- 
ment of  the  Constitution  of  the 
United  Stattes* 

In  Btimdtt  V.  State,  87  Ga.  622, 
13  S.  P:  552,  it  was  held :  "Code,  § 
4696,  requires  the  evidence  given  in 
on  the  trial  of  a  felony  to  be  taken 
down;  and  by§  4696(a)  the  official 
stenographic  reptorter  is  the  officer 
to  perform  this  duty.  His  report, 
proved  by  him  to  be  correct,  al- 
though, he  may  not  remember  the 
testimony,  is  competent  evidence  in 
anothei'  case  of  what,  a  witness 
swore  upon  the  trial  at  which  the 
rep6rt:waa  made,  in  so  far  as  the 
same  may  be  pertinent  and  other- 
wise competent." 

A  cstrieful  examination  of  the 
stenographer's  testimony  as  to  the 
accuracy  and  correctness  of  his  re- 
port of  the'  testimony  of  Ola  Cham- 
bers delivered  on  the  former  trial 
shows  its  sufficiency  to  lay  the  foun- 
dation for  introducing  the  copy  of- 
fered In  evidence.  This  leaves  for 
consideration  the  remaining  objec- 
tions to  the  admissibility  of  the  evi- 
dence. It  is  declared  by  statute  now 
expressed  in  both  the  Civil  and 
Penal  Codes  of  this  state :  "The  tes- 
timony of  a  witness,  since  deceased, 
or  disqualified,  qr  inaccessible  for 
any  cause,  given  under  oath  on  a 
former  triW,  upon  substantially  the 
same  is^e  ,ai)d  between  substan- 
tially the  '  same  parties,  may  be 
proved  by  anyone  who  heard  it,  and 
who  professes  to  remember  the  sub- 
stance of  the  entire  testimony,  as 
to  the  particular  mieltter  about  which 
he  testifies.'*  Penal  Code,  §  1027; 
Civil  Code,  §  5773. 

Applying  thi?  statute^  it  was  hel4 
in  the  case  of  Smith  v.  State,  72  Ga. 
114,  all  of  the  justices  cpncurring: 
"WhereVa,  witness  for  the  state  in  a 
criminal  case;  testi^ed  on  the  com- 
mittiii^  tnalj  but  at  the  time  of  the 


trial  in  the  superior  court  is  in  a 
foreign    state    and  j-vide-ce- 
uiaccessible,  ms  tes-  te-timoiiy  oa. 
timony  given  in  the  '"""*  *""'' 
committing  trial  may  be  proved  by 
anyone  who  heard  it,  and  who  pro- 
fesses to  remember  the  substance  of 
the  entire  testimony  as  to  the  par- 
ticular matter  about  which  he  testi- 
fies; and  this  may  be  shown  by 
parol,  although  it  has  been  reduced 
to  writing  under  the  order  of  the 
committing  court." 

In  that  case  the  testimony  held 
admissible  was  delivered  before  the 
committal  court,  and  to  that  extent 
only  the  question  differs  from  that 
now  under  consideration,  where  the 
testimony  was  delivered  before  the 
superior  court  after  the  accused  had 
been  placed  in  jeopardy.  If  the  evi- 
dence was  admissible  in  the  case 
cited,  it  would  equally  be  admissible 
in  the  case  under  consideration.  In 
the  later  case  of  Pittman  v.  State,  92 
Ga.  480, 17  S.  E.  856,  all  the  justices 
concurring,  it  was  held :  "The  bet- 
ter opinion  seems  to  be  that,  though 
the  death  of  a  witness  who  has  tes- 
tified at  the  commitment  trial  will 
render  what  he  then  testified  admis- 
sible in  evidence  in  behalf  of  the 
stete  on  the  final  trial  of  the  accused 
for  the  same  offense,  yet  the  removal 
of  the  witness  from  the  state  and 
consequent  inability  to  procure  his 
attendance,  the  accused  doing  noth- 
ing to  prevent  his  attendance,  will 
not,  the  witness  being  still  alive, 
render  such  testimony  admissible. 
The  Code,  §  3782,  which  is  general 
in  its  provisions,  should  be  con- 
strued, touching  criminal  cases,  in 
conformity  with  the  principle  or 
distinction  just  indicated,  since 
doing  so  will  harmonize  it  with  both 
the  letter  and  spirit  of  the  constitu- 
tional provision  that  the  accused 
shall  be  confronted  with  the  wit- 
nesses against  him.  Hall  v..  State, 
6  Baxt.  522;  People  v.  Newman,  5 
Hill,  295;  Brogy  v.  Com.  10  Gratt. 
722;  Collins  v.  Com.  12  Bush,  271, 
2  Am.  Crim.  Rep.  282;  Owens  v. 
State,  63  Miss.  450 ;  Bergen  v.  Peo- 
ple, 17  111.  426,  65  Am.  Dec.  672; 
United  States  v.  Angell  [C.  C-}  H 
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Fed.  34;  Wharton,  Crim.  Ev.  §  229; 
3  Rice,  Ev.  350  et  seq." 

It  will  be  perceived  that,  though 
in  direct  convict,  this  case  does  not 
refer  to  the  older  case  of  Smith  v. 
State,  supra.  Ordinarily  the  earlier 
case  would  be  controlling;  but  a 
request  has  been  made  to  review  and 
overrule  it,  and  to  follow  the  ruling 
of  the  later  case  of  Pittman  v.  State, 
supra.  In  the  Constitution  of  this 
state,  article  1,  §  1,  H  5,  of  the  Bill 
of  Rights  (Civil  Code,  §  6361),  it  is 
provided  as  follows :  "Every  person 
charged  with  an  offense  against  the 
laws  of  this  state  shall  have  the 
privilege  and  benefit  of  counsel, 
.  .  .  shall  be  confronted  with  the 
witnesses  testifying  against  him." 

Smith  V.  State  had  reference  to 
admissibility  of  testimony  of  a  wit- 
ness delivered  at  a  former  trial,  the 
witness  being  inaccessible  at  the 
time  of  the  main  ttial,  on  account  of 
his  residence  in  another  state ;  and, 
while  holding  the  evidence  admissi- 
ble, the  above  provision  of  the  Con- 
stitution was  not  expressly  men- 
'tioned.  This  court  has  decided  in 
criminal  cases,  both  before  and  since 
Smith  v.  State,  supra,  that  where 
the  witness  is  dead,  his  testimony 
delivered'  at  a  former  trial  of  the 
case,  when  properly  proved,  is  ad- 
missible. Robinson  v.  State,  68  Ga. 
833,  and  citations;  Jones  v.  State, 
128  Ga.  23,  57  S.  E.  313  (5).  Pitt- 
man  V.  State,  supra,  pronounces  the 
same  doctrine,  but  draws  a  distinc- 
tion where  the  witness  is  still  alive 
and  inaccessible  on  account  of  resi- 
dence in  another  state,  and  holds 
that  in  such  case,  on  account  of  the 
constitutional  requirement  of  con- 
fronting the  accused  with  the  wit- 
nesses against  him,  evidence  of  tes- 
timony of  an  inaccessible  living 
witness  delivered  at  a  former  trial  is 
inadmissible.  The  distinction  sought 
to  be  drawn  is  not  recognized  in  the 
Constitution,  and  none  exists;  for, 
whether  the  witness  testifying  at 
the  former  trial  be  absent  because 
of  death  or  because  he  is  beyond  the 
jurisdiction  of  the  state,  it  is  equally 
impossible  to  bring  him  before  the 
jury  tt>  confront  the  accused  at  the 
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final  trial.  It  is  inconsistent  to  hold 
that  confrontation,  r^uires  actual 
presence  of  the  witness  before  the 
jury  at  the  final  trial  in  the  one  case, 
and  not  in  the  other.  The  case  of 
Mattox  V.  United  States,  156  U.  S. 
237,  39  L.  ed.  409,  15  Sup.  Ct  Sup. 
337,  involved  admissibility  of  evi- 
dence of  the  testimony  of  a  witness 
since  deceased,  delivered  at  a  former 
trial  of  the  accused.  Referring  to 
the  provision  of  the  Federal  Consti- 
tution requiring  confrontation  by 
the  witness,  it  was  said:  "The 
primary  object  of  the  constitutional 
provision  in  question  was  to  pre- 
vent depositions  or  ex  parte  affida- 
vits, such  as  were  sometimes  ad- 
mitted in  civil  cases,  being  used 
against  the  prisoner  in  lieu  of  a  per- 
sonal examination  and  cross-exam- 
ination of  the  witness,  in  which  the 
accused  has  an  opportunity,  not  only 
of  testing  the  recollection  and  sift- 
ing the  conscience  of  the  witness, 
but  of  compelling  him  to  stand  face 
to  face  with  the  jury,  in  order  that 
they  may  look  at  him  and  judge  by 
his  demeanor  upon  the  stand  and  the 
manner  in  which  he  gives  his  testi- 
mony whether  he  is  worthy  pf  be- 
lief. There  is  doubtless  reason  for 
saying  that  the  accused  ;should  never 
lose  the  benefit  of  any  of  these  safe- 
guards, even  by;  the  death  of  the 
witness,  and  tha^  it  notes  of  his  tes- 
timony are  permitted  to  he  read,  he 
is  deprived  of  the  advantage  of  that 
personal  presence  of  the  witness  be- 
fore the  jury  which  the  law  has 
designed  for  his  .protection.  But 
general  rules  of  ^aw  of  this  kind, 
however  beneficent  in  their  opera- 
tion and  valuable  to  the  accused, 
must  occasionally  give  way  to  con- 
siderations of  public  policy,  and  the 
necessities  of  tiie  case.  To  say  that 
a  criminal,  after  having  once  been 
convicted  by  the  testimony  of  a  cer- 
tain witness,  should  go  sqot-free 
simply  because  .death  has  closed  the 
mouth  of  that  witness,  would  be 
carrying  his  constitutional  protec- 
tion to  an  unwarrantable  eictent. 
The  law  in  its  wisdom  declares 
that  the  rights  of  the  public  shall 
not  be  wholly  sacrificed  in  order 
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that  an  incidental  benefit  may  be 
preserved  to  the  accused." 

In  the  case  of  State  v.  Simmons, 
78  Kan.  852,  98  Pac.  277,  it  wa^ 
held:  "The  state  may  use  the  evi- 
dence of  a  witness  upon  the  second 
trial  of  a  felony,  when  the  evidence 
given  by  the  witness  on  the  first 
trial  was  reduced  to  writing  and 
properly  identified,  and  at  the  time 
of  the  second  trial  the  vntness  was 
dead,  or  was  not  within  the  bound- 
aries of  the  state." 

In  the  course  of  the  opinion  it  was 
said :  "The  defendant  had  been  con- 
fronted with  the  witness,  and  had 
had  the  opportunity  of  cross-exam- 
ining her,  and  to  hold  that  at  each 
successive  trial  the  defendant  must 
again  be  confronted  with  each  wit- 
ness would  result  frequently  in  the 
defeat  of  justice.  The  necessities  of 
the  case  are  the  same  where  the 
witness  at  the  time  of  the  second 
trial  is  beyond  the  jurisdiction  of 
the  court,  as  where  he  is  dead.  The 
state  can  neither  produce  him  per- 
sonally nor  introduce  his  deposition, 
if  it  were  taken." 

By  ttie  great  weight  of  authority 
the  rule  thus  stated  is  applied, 
whether  the  witness  is  dead,  or  he 
yet  lives,  but  is  beyond  the  jurisdic- 
tion of  the  court.  State  v.  Nelson, 
68  Kan.  666,  75  Pac.  505,  1  Ann. 
Cas.  468 ;  Spencer  v.  State,  132  Wis. 
509,  122  Am.  St.  Rep.  989,  112  N. 
W.  462,  13  Ann.  Cas.  969;  Robert- 
son V.  State,  63  Tex.  Crim.  Rep.  216, 
142  S.  W.  533,  Ann.  Cas.  1913C, 
440,  and  cases  cited  in  the  notes. 
See  also  8  R.  C.  L.  §  211.  For  the 
reasons  indicated,  the  ruling  in 
Smith  V.  State,  supra,  upon  review, 
is  reafl[irm6d,  and  thfe  ruling  in 'Pitt- 
man  V.  State,  supra,  is  disapproved 
and  overruled.  Another  conten- 
tion is  that  admission  of  the  evi- 
dence Was  violative  of  the  due  proc- 
ess clause  of  the  Constitutions  of 
this  state  and  of  the  United  States. 
In  West  V.  Louisiana,  194  U.  S.  258, 
48  L.  ed.  965,  24  Sup,  Ct  Rep.  650, 
it  was  held:  "The  reading,  in  ac- 
cordance with  the  law  of  the  state, 
on  a  criminal  trial  in  a  state  court. 


of  a  deposition  taken  before  the 
committing  magistrate  in  the  pres- 
ence of  the  accused,  of  a  witness  who 
had  been  cross-examined  by  the 
counsel  for  accused,  and  who  was 
permanently  absent  from  the  state, 
does  not  deprive  the  accused  of  his 
liberty  without  due  process  of  law, 
and  is  not  violative  of  any  provision 
in  the  Federal  Constitution  or  any 
of  the  Amendments  thereto."* 

There  was  no  error  in  admitting 
the  evidence. 

2.  The  ruling  announced  in  the 
second  headnote  requires  no  elab- 
oration. 

3.  The  defendant  offered  to  prove 
by  a  witness  sworn  on  his  behalf: 
"I  have  served  as  a  foreman  of  the 
grand  jury  in  my  county."  Upon 
objection  by  the  state  that  this  tes- 
timony was  irrelevant,  the  court  ex- 
cluded it,  and  complaint  is  made  of 
this  ruling.  The  testimony  offered 
could  have  relevancy  only  as  show- 
ing the  good  character  of  the  wit- 
ness. It  does  not  appear  from  the 
record  that  any  attack  had  been 
made  upon  the  character  of  the  wit- 
ness, and,  in  the  ab-  witne..- 

Sence     of     such     at-    aniiportlnK 

tack,        supporting  «**'~**'. 
evidence  of  his  character  was  not 
admissible.     Anderson  v.  Southern 
R.  Co.  107  Ga.  500, 33  S.  E.  644,  and 
cases  cited. 

4.  The  defendant,  in  his  state- 
ment on  the  trial,  set  up  that  he 
slew  the  deceased  under  circum- 
stances which  would  authorize  the 
jury  to  find  that  the  killing  was  done 
either  on  account  of  an  actual  neces- 
sity to  prevent  a  felony  from  being 
committed  upon  him,  or  that  it  was 
done  under  the  fears  of  a  reason- 
able man  that  a  felony  was  about  to 
be  committed  upon  his  person. 
While  instructing  the  jury  the  judge 
charged:  "If  you  believe  that 
at  the  time  the  mortal  blow  was 
given  that  the  deceased  was  endeav- 
oring by  violence  or  surprise  to 
commit  a  felony  on  the  defendant, 
and  that  the  defendant  was  acting 
under  the  fears  of  a  reasonable  man 
in  good  faith,  believing  that  there 
was  a  felonious  assault  being  made 
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or  about  to  be  made  upon  him,  and 
that  he  killed  to  protect  himself 
from  such  felonious  assault  being 
made  or  about  to  be  made  upon  him, 
and  that  he  killed  to  protect  himself 
from  such  felonious  assault,  then  he 
would  not  be  sruilty  of  any  offense." 
By  the  use  of  the  conjunctive 
"and"  instead  of  the  disjunctive 
Homicide-  "or,"  the  court  con- 

iiiBtiflotioii-       fused  tiie  two  pnn- 

«eee«Ity.  ^.pj^g     ^j     ^^     j^^ 

of  justifiable  homicide  mentioned 
above,  and  the  charge  was  calculat- 
ed to  lead  the  jury  to  conclude  that 
before  they  could  acquit  the  ac- 
cused 01^  the  ground  of  self-defense 
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it  would  be  necessary  to  find  that  the 
killing  was  done  on  account  of  both 
actual  necessity  to  kill  to  prevent  a 
felony  from  being  committed  upon 
him,  and  under  the  fears  of  a  rea- 
sonable man  that  a  felony  was  about 
to  be  committed  upon  him.  The  er- 
ror was  not  corrected  in  other  por- 
tions of  the  charge,  and  it  is  cause 
for  reversal.  Grounds  of  the  mo- 
tion for  new  trial,  complaining  of 
other  portions  of  the  charge,  show 
no  cause  for  reversal. 
Judgment  reversed. 

All  the  Justices  concur,  except 
Fish,  Ch.  J.,  absent. 


ANNOTATION. 

Use  in  criminal  case  of  testimony  given  on  former  trial,  or  preliminary  exam- 
ination, by  witness  not  available  at  present  triaL 


I.  The  mie  in  England,  496. 
IL  The  effect  of  the  American  constita- 
tions: 

a.  Federal  Constitntion,  601. 

b.  State  constitutions: 

1.  In  ^neral,  602. 

2.  Presence     and     cross-exam- 

ination : 

(a)  In  general,  612. 

(b)  Waiver,  614. 

(c)  Presence    of    counsel, 

616. 
HI.  What  circumstances  will  justify  re- 
production of  testimony: 

a.  Death  of  witness,  516. 

b.  Absence  of  witness: 

1.  In  general,  517. 

2.  Illness  or  insanity,  622. 

3.  Witness  in  prison,  524. 

4.  Absence  by  procurement  of 

accused,  624. 

c.  Claim  of  privileges,  624. 

d.  Identity  of  crimes,  624. 
IV.  Predicate: 

a.  In  general,  627. 

b.  Proof  of  death,  insanity,  or  ill- 

ness, 628. 

e.  Proof  of  absence  of  witness: 

1.  In  general,  629. 

2.  Sufficient  predicate,  629. 

jr.  The  rule  in  JEngland. 

To  be  able  to  pass  an  intelligent 
jndgment  upon  the  conflicting  claims 
with  respect  to  the  question  whether 
or  not,  under  the  American  constttu- 
tions,  the  testimony  of  a  witness  at  a 


IV.  c— continued. 

8.  Insufficient  predicate,  635. 
4.  Diligence  or  collusion  of  offi- 
cers, 538. 
6.  Authentication  of  testimony, 

540. 
6.  Character  of  evidence  and 
witnesses,  642. 
d.  Effect  of  other  sources  of  proof, 
544. 
V.  Methods  of  proof: 

a.  Oral  testimony,  644. 

b.  Notes  of  stenographer,  646. 

c.  Bills   of   exception   and   similar 

documents,  549. 

d.  Literalness      of      reproduction, 

650. 
VI.  Effect  of  statutes: 

a.  Constitutionality,  662. 

b.  Scope  of  statutes,  663. 

c  Admissibility  of  evidence: 

1.  In  general,  664. 

2.  Authentication,  668. 
VII.  Admissibility  in  favor  of  accused: 

a.  In  general,  659. 

b.  Authentication,  661. 

c.  Predicate,  661. 

d.  What  circumstances  will  admit 

reproduction,  562. 

e.  Effect  of  statute,  568. 

former  trial  or  a  preliminary  examina- 
tion can  be  reproduced  at  the  trial  of 
one  accused  of  crime,  it  is  necessary 
to  know  the  state  of  the  law  in  Eng- 
land at  the  time  these  constitutions 
were  adopted. 
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In  Magna  Charta,  9  Hen.  III.  chap. 
29,  it  is  enacted  that  no  freeman  shall 
be  taken  or  imprisoned  .  .  .  nor 
will  we  pass  upon  him  or  condemn 
him  but  by  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  land. 

In  commenting  upon  this,  Lord  Coke 
says  (2  Inst  p.  49,  written  shortly 
after  1600)  that  by  the  word  law  three 
things  are  implied:  (1)  That  this 
manner  of  trial  was  by  the  law  before 
this  statute;  (2)  that  their  verdict 
must  be  legally  given,  wherein  prin- 
cipally it  is  to  be  observed  (1)  that 
the  lords  ought  to  hear  no  evidence 
but  in  the  hearing  and  presence  of  the 
prisoner. 

In  the  reign  of  Edw.  VI.,  there  are 
provisos  to  certain  of  the  statutes 
which  have  been  regarded  as  giving 
the  right  to  confront  the  witnesses 
face  to  face.  Of  these,  the  provision 
found  in  chapter  11,  §  12,  of  the  stat- 
ute passed  in  the  fifth  and  sixth  years 
of  the  reign  of  that  monarch,  in  the 
yifear  1552,  is  a  good  example.  It 
reads:  Provided  always  .  .  .  that 
no  person  or  persons  shall  be  indicted, 
arraigned,  condemned,  convicted,  or 
attainted  of  any  of  the  treasons  or 
offenses  aforesaid,  or  for  any  other 
treasons  that  now  be  or  hereafter 
shall  be  which  shall  hereafter  be  per- 
petrated, committed,  or  done,  unless 
the  same  offender  or  offenders  be 
thereof  accused  of  two  lawful  ac- 
cusers, which  said  accusers,  at  the 
time  of  the  arraignment  of  the  party 
accused,  if  they  be  then  living,  shall 
be  brought  in  person  before  the  pres- 
ence of  accused,  and  avow  and  main- 
tain that' that  they  have  to  say  against 
the  said  party  to  prove  him  guilty  of 
the  treasons  or  offenses  contained  in 
the  bill  of  indictment  laid  against  the 
party  arraigned. 

The  Statute  of  1  &  2  Philip  &  Mary, 
chap.  13  (1553),  provides  for  the 
taking  of  information  by  the  justice 
of  peace,  and  the  same,  or  as  much 
thereof  as  may  be  material  to  prove 
the  felony,  shall  be  put  in  writing^' 
which  certain  examination  the  justice 
shall  certify  at  the  next  general  jail 
delivery  held  within  the  limits  of  his 
commission. 

There  is  very  little  definite  author- 


ity prior  to  the  Statute  of  Philip  & 
Mary  bearing  on  the  question,  and 
there  are  indications  that  even  down 
to  a  much  later  period  individual 
rights  were  given  very  little  considera- 
tion when  they  came  into  conflict  with 
the  interests  of  the  Crown  or  of  the 
public. 

In  Morley's  Case  (1666)  6  How.  St. 
Tr.  769,  where  accused  was  tried  for 
murder  before  the  House  of  Lords,  the 
judges  assembled  before  trial  to  con- 
sider such  things  as  might  in  point  of 
law  fall  out  in  the  trial,  and  it  was 
resolved,  inter  alia,  that  in  case  any 
of  the  witnesses  who  were  examined 
before  the  coroner  were  dead,  or  un- 
able to  travel,  and  oath  made  there- 
of, the  examination  might  be  read,  the 
coroner  first  making  oath  that  such 
examinations  are  the  same  which  he 
took  upon  oath,  without  any  addition 
or  alteration  whatsoever;  or,  if  it 
should  appear  that  a  witness  was  de- 
tained by  procurement  of  the  prisoner ; 
but  that  the  mere  fact  that  a  witness 
could  not  be  found  upon  full  endeavor 
to  do  so'  is  not  sufficient  to  authorize 
the  admission  of  the  testimony.  It 
will  be  noticed  that  nothing  is  stated 
here  about  the  necessity  of  the  ex- 
amination having  been  had  in  the 
presence  of  the  accused. 

Fenwick's  Case  (1696)  13  How.  St. 
Tr.  538,  was  a  bill  of  attainder  for 
treason  in  conspiring  against  the 
reigning  sovereign  to  bring  •  in  a 
French  force  and  invade  the  Kingdom. 
Among  the  evidence  presented  against 
him  was  an  examination  of  Cordel 
Goodman,  taken  when  accused  was 
not  present  and  had  no  chance  for 
cross-examination.  The  evidence  was 
admitted  by  the  House  of  Commons  by 
a  vote  of  218  to  146.  The  bill  was 
then  passed  by  the  House  and  sent  to 
the  House  of  Lords  for  concurrence. 
That  body  concurred  by  a  vote  of  66 
to  60,  and  accused  was  executed.  The 
dissenting  lords  filed  a  protest,  among 
the  grounds  of  which  was  the  receipt 
of  the  Goodman  examination,'  on  the 
ground  that  it  was  inacbnissibte 
for  want  of  his  appearing  face 
to  face  with  the  accused  as  re- 
quired by  law.  The  protest  read :  "It 
would  be  of  very  dangerous  conse- 
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quence  that  any  person  so  accused 
should  be  condemned;  for  by  this 
means  a  witness  who  shall  be  found 
insufficient  to  convict  a  man  shall  have 
more  power  to  hurt  him  in  his  absence 
than  he  could  have  if  he  were  pro- 
duced viva  vocd  against  him." 

In  Bromwich's  Case  (1667)  1  Lev. 
180,  88  Eng.  Reprint,  858,  which  was  a 
prosecution  against  an  accomplice  of 
Lord  Morley,  the  same  ruling  was 
made  with  respect  to  the  reading  of 
depositions  of  witnesses,  since  de- 
ceased, as  was  held  proper  in  that 
case. 

It  will  be  noticed  that  the  Statute 
of  Philip  &  Mary  did  not  provide  for 
ihe  use  in  evidence  of  testimony  pre- 
served as  directed  by  it;  but  in  2 
Hawk,  P.  C.  chap.  46,  §  6,  it  is  stated 
that  it  seems  to  be  well  settled  that 
the  examination  of  an  informer,  taken 
on  oath  and  subscribed  by  him  befdre 
a  coroner  upon  an  inquisition  of  death, 
or  before  a  justice  of  the  peace  upon 
a  warrant  or  commitment  for  any 
felony,  may  be  given  in  evidence  at 
the  trial  of  such  inquisition,  or  an 
indictment  for  such  felony,  if  it  be 
shown  on  oath  to  the  satisfaction  of 
the  court  that  the  informer  is  dead, 
unable  to  travel,  or  kept  away  by  con- 
nivance of  the  prisoner,  and  that  the 
examination  is  the  same  that  was 
sworn  before  the  coroner  or  justice, 
without  any  alteration  whatsoever. 

But  in  §  7  it  is  stated  that  a  show- 
ing on  oath  of  prosecutor  that  they 
have  used  all  their  endeavors  to  find 
the  absent  witness,  but  are  unable  to 
do  so,  is  not  sufficient. 

And  in  §  8  it  is  stated  that  deposi- 
tions before  a  coroner,  taken  upon  in- 
quisition of  death  super  visum  cor- 
poris, cannot  be  given  in  evidence  up- 
on appeal  for  the  same  death,  because 
it  is  a  different  prosecution  from  that 
in  which  they  were  taken. 

And  in  §  12  it  is  said  that  evidence 
given  by  a  witness  in  one  trial  could 
not  be  given  against  defendant  in  an- 
other trial,  after  the  death  of  the  wit- 
ness, but  it  does  not  appear  whether 
the  second  trial  was  for  the  same  of- 
fense. 

The  text-writers  indicate  that  the 
inractice  was  settled  after  the  passage 
IB  A.L.R.— 82. 


of  the  above-mentioned  statutes,  of  ad- 
mitting testimony  taken  according  to 
the  provisions  of  the  statutes,  when  it 
was  impossible  to  secure  attendance 
of  the  witnesses  at  the  trial.  But 
there  certainly  was  some  confusion  in 
the  minds  of  the  judges  as  to  just  what 
testimony  could  be  reproduced,  and 
when. 

In  Rex  V.  Eriswell  (1790)  3  T.  R.  722, 
100  Eng.  Reprint,  823,  which  involved 
the  question  of  admission,  upon  the 
question  of  poor  settlement,  of  a  dep- 
osition of  a  deceased  witness,  Grose, 
J.,  in  argument,  said:  "Before  the 
Statute  of  Philip  &  Mary,  a  deposition 
taken  before  a  justice  of  the  peace  of 
a  county  where  a  murder  was  com- 
mitted was  not  evidence,  even  though 
the  person  died,  or  was  unable  to 
travel.  Why?  Because,  although  the 
justice  had  jurisdiction  to  inquire  in- 
to the  fact,  the  common  law  did  not 
permit  a  person  accused  to  be  affected 
by  an  examination  taken  in  his  ab- 
sence, because  he  could  not  cross-ex- 
amine*^ and  therefore  the  statute  was 
made. 

But  Buller,  J.,  in  the  same  case,  said 
the  deposition  before  the  coroner  has 
long  been  settled  to  be  good  evidence, 
though  the  person  accused  be  not  pres- 
ent when  it  is  taken.  Where  an  act  is 
judicially  done,  it  is  not  necessary  that 
the  person  to  be  affected  by  it  should 
be  present  in  order  to  make  it  evi- 
dence against  him,  and  therefore  dep- 
ositions taken  by  a  justice  of  the 
peace,  of  a  person  who  afterwards 
dies,  though  taken  in  the  absence  of 
the  prisoner,  must  be  read. 

If,  at  so  late  a  period  as  1790,  so 
great  a  judge  as  Buller  thought  that 
depositions  could  be  read,  although  not 
takeji  in  the  presence  of  the  accused, 
there  must  have  been  much  uncertainty 
upon  the  subject  in  the  minds  of  the 
people  generally.  However,  the  cur- 
rent of  decisions  seems  to  have  es- 
tablished the  principle  more  and  more 
firmly  that  accused  must  have  been 
present,  to  justify  the  reproduction  of 
the  testimony  in  case  the  presence  of 
the  witness  could  not  be  secured. 

There  never,  however,  seems  to  have 
been  any  doubt  that  the  evidence  could 
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be  reproduced  if  the  witness  was  kept 
out  of  the  way  by  accused. 

In  Reg.  V.  Guttridge  (1840)  9  Car. 
&  P.  471,  where  it  merely  appeared 
that  the  witness  did  not  appear  when 
called,  without  anything  to  show  the 
circumstances  under  which  her  dep- 
osition was  taken,  or  the  cause  of  her 
absence,  Parke,  B.,  said  if  she  had 
been  kept  out  of  the  way  by  accused 
he  would  have  allowed  her  deposition 
to  be  given  in  evidence;  but  that  was 
not  proved. 

In  Rex  v.  Baker  (1746)  2  Strange, 
1240,  93  Eng.  Reprint,  1156,  a  convic- 
tion seems  to  have  been  sustained  up- 
on testimony  of  witnesses  taken  by  the 
examining  magistrate  in  the  absence 
of  accused,  and  merely  read  to  him  at 
the  trial,  against  the  objection  of 
counsel  that  accused  would  thereby 
lose  the  benefit  of  cross-examination. 

But  in  Woodcock's  Case  (1789)  1 
East,  P.  C.  356,  it  was  held  that,  to  be 
admissible,  the  depositions  must  have 
been  taken  in  the  presence  of  accused. 

And  in  Rex  v.  Radbourne  (1787)  1 
Leach,  C.  L.  457,  it  is  held  that  a  dep- 
osition before  a  magistrate  in  the 
presence  of  accused  may  be  read. 

In  Rex  v.  Vipont  (1761)  2  Burr. 
1163,  97  Eng.  Reprint,  767,  it  was  held 
that  the  evidence  must  be  produced 
in  the  presence  of  accused,  that  he 
may  have  had  an  opportunity  to 
cross-examine. 

In  Rex  v.  Westbeer  (1739)  1  Leach, 
C  L.  12,  it  appeared  that  a  deposition 
was  taken  under  the  Statute  of  Philip 
&  Mary,  and  upon  death  of  deponent  it 
was  offered  in  evidence.  Objection 
was  made  on  the  ground  that  by  ad- 
mitting it  accused  would  lose  the  bene- 
fit which  would  otherwise  have  arisen 
from  cross-examination.  The  dep- 
position  was,  however,  admitted. 

In  Rex  v.  Russell  (1832)  1  Moody, 
C.  C.  356,  which  was  a  prosecution  for 
being  accessory  to  a  murderer,  a  dep- 
osition taken  by  a  justice  in  the  ab- 
sence of  accused,  and  afterwards  read 
over  and  reaffirmed  in  his  presence, 
was  admitted  at  his  trial,  although 
there  is  no  discussion  of  its  admissi- 
bility. 

In  several  cases  the  question  at 
-issue  was  whether  or  not  the  full  dep- 


osition must  be  taken  in  the  presence 
of  accused,  or  whether  it  was  sufiicient 
to  read  it  over  to  the  witness  in  his 
presence,  and  have  it  reafiirmed. 

In  Rex  V.  Johnson  (1846)  2  Car.  & 
K.  394,  where,  on  a  charge  of  felony, 
witnesses  making  the  depositions  on 
which  accused  was  conunitted  were 
examined  by  the  clerk  before  the  mag- 
istrates and  accused  arrived,  and 
then,  after  their  arrival,  the  doposi- 
tions  were  read  over  in  the  presence 
of  accused,  and  he  was  asked  if  he 
bad  any  questions  to  ask  of  the  wit- 
nesses, the  proceeding  was  held  to  be 
improper,  because  not  giving  the  ac- 
cused a  proper  opportunity  to  cross- 
examine  witnesses,  the  court  saying  h'e 
should  hear  all  of  the  questions  put 
and  answered. 

In  Reg.  V.  Walsh  (1850)  5  Cox,  C.  C. 
116,  where  the  prisoner  was  not  pres- 
ent during  the  entire  time  of  taking 
the  deposition,  though  it  was  all  re- 
read, and  he  asked  several  questions 
of  the  witnesses,  it  was  held  that  the 
deposition  was  not  admissible,  be- 
cause accused  was  not  preMnt  from 
the  commencement  of  the  examination. 

In  Rex  V.  Forbes  (1817)  Holt,  N. 
P.  599,  where  part  of  the  deposition 
was  taken  before  accused  was  present, 
and  the  whole  was  read  over  in  his 
presence,  the  part  not  taken  in  his 
presence  was  excluded,  and  the  re- 
mainder admitted,  the  court  holding 
the  intent  of  the  Statute  of  Philip  & 
Mary  to  be  that  accused  should  be 
present  while  the  witness  actually  de- 
livers his  testimony. 

And  because  certain  changes  in  the 
wording  of  the  statute  were  made  by 
the  Statute  of  7  Geo.  IV.  chap.  64,  § 
32,  which  provided  that  the  justice 
"shall  take  the  examination  of  such 
person,  and  the  information  on  oath  of 
those  who  shall  know  the  facts  and 
circumstances  of  the  case,  and  shall 
put  the  same,  or  so  much  thereof  as 
shall  be  material,  into  writing,"  it  was 
contended  by  the  prosecution  in  Er- 
rington's  Case  (18S8)  2  Lewin,  C  C. 
142,  that  it  was  the  intention  of  the 
legislature  to  alter  the  law  in  that 
respect;  but  Patteson,  J.,  held  that 
"the  reason  for  requiring  the  pris- 
oner's presence  at  the  examination  is 
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.  .  .  lihat  he  may  have  an  op- 
portunity of  cross-examhiintr  the  wit- 
ness, and,  if  that  be  so,  it  equally  ap- 
plies under  the  new  statute  as  under 
the  old." 

But  in  Rex  v.  Smith  (1817)  2 
Starkie,  208,  Russ.  &  R.  G.  C.  339, 
where  the  deposition  was  partly  taken 
before  the  accused  was  brought  in, 
and  was  then  reread,  and  the  balance 
taken  and  the  whole  signed  and  sub- 
scribed in  his  presence,  the  witness 
being  resworn  after  the  s^cused  came 
in,  and  the  accused  was  then  asked  if 
he  had  any  questions  to  put  to  the 
witness,  it  was  held  that  the  deposi- 
tion was  admissible,  Jiecause  accused 
had  an  oppoj^unity  to  cross-examine 
the  witness. 

And  in  the  report  in  1  Holt,  N.  P. 
614,  it  appeared  that  the  deposition  of 
one  for  whose  murder  accused  was  on 
trial  was  taken,  all  but  three  lines, 
before  accused  was  brought  into  the 
presence  of  the  witness,  but  it  was 
then  read  over  to  him  in  the  presence 
of  the  witness.  The  court  admitted 
the  deposition,  saying:  The  decisions 
establish  the  principle  that  the  pris- 
oner ought  to  be  present  that  he  might 
cross-examine.  But  here  he  bad  that 
advantage  offered  him,  but  he  omitted 
to  use  it.  The  deceased  was  resworn 
in  his  presence,  and  reasserted  what 
he  had  before  said  by  assenting  to 
the  deposition  when  slowly  read  over 
to  him. 

In  Rex  V.  Crowther  (1785)  1  T.  R. 
125,  99  Eng.  Reprint,  1009,  1  Revised 
Bep.  162,  a  conviction  was  quashed 
because  a  witness  was  not  sworn  and 
examined  in  the  presence  of  defend- 
ant, it  not  being  sufQcient  to  read  over 
Ae  deposition  in  defendant's  pres- 
ence. 

And  in  Reg.  v.  Calvert  (1848)  2  Cox, 
C.  C.  491,  it. was  held  that  a  deposi- 
tion taken  by  the  clerk,  in  the 
room  adjoining  that  in  which  the  mag- 
istrates sit,  in  the  presence  of  the 
prisoners,  without  the  witness  being 
sworn,  and  afterward  read  over  before 
the  magistrates,  in  the  presence  of  the 
witness,  who  was  then  sworn  as  to  its 
^th,  was  admissible,  but  the  practice 
was  disapproved.  In  Rex  v.  Wood- 
cock (1789)  1  Leach,  C.  L.  500,  a  dep- 


osition was  taken  of  a  dying  woman 
by  a  justice  of  the  peace  in  a  manner 
not  authorized  by  statute.  The  court 
ruled  that  it  could  not  be  admitted 
under  the  statute,  saying:  "This  last 
species  of  deposition,  if  the  deponent 
should  die  between  the  time  of  ex- 
amination and  the  trial  of  the  pris- 
oner, may  be  substituted  in  the  room 
of  that  viva  voce  testimony  which  the 
deponent,  if  living,  could  alone  have 
given,  and  is  admitted  of  necessity  as 
evidence  of  the  fact,  .  .  .  [but  the 
deposition  in  question]  was  not  taken, 
as  the  statute  directs,  in  a  case  where 
the  prisoner  was  brought  before  him 
in  custody;  the  prisoner,  therefore, 
had  no  opportunity  of  contradicting 
the  facts  it  contains." 

And  the  same  ruling  was  made  in 
Rex  V.  Dingier  (1791)  2  Leach,  C.  L. 
561,  which  was  a  similar  case. 

In  Rex  v.  Paine  (1696)  5  Mod. 
163,  87  Eng.  Reprint,  684,  it  was  held 
that  the  deposition  of  a  witness  taken 
ex  parte  before  a  magistrate,  in  an 
examination  concerning  a  misde- 
meanor, cannot  be  read  at  the  trial 
after  the  death  of  the  witness,  because 
defendant  did  not  have  an  opportunity 
for  cross-examination. 

And  it  was  intimated  in  that  case 
that  the  statute  did  not  apply  to  mis- 
demeanor cases,  in  any  event. 

Lord  Raymond's  report  of  the  case 
(1  Ld.  Raym.  729,  91  Eng.  Reprint, 
1387)  does  not  mention  the  fact  that 
there  was  no  opportunity  to  cross-ex- 
amine, but  states  that  such  deposition 
may  be  read  under  the  statute  in  cases 
of  felony,  thereby  indicating  that,  in 
such'  cases,  opportunity  to  cross-ex- 
amine was  not  necessary,  but  that  in 
informations  for  misdemeanors  no 
such  deposition  can  be  given  in  evi- 
dence. 

In  1  Salk.  281,  91  Eng.  Reprint,  246, 
it  is  stated  that,  upon  trial  for  murder, 
depositions  taken  before  the  coroner 
may  be  given  in  evidence  if  the  wit- 
ness is  dead. 

And  testimony  taken  at  a  coroner's 
inquest  in  the  presence  of  accused  was 
held  admissible  at  the  trial,  where  the 
witness  was  dead,  in  Reg.  v.  Plummer 
(1824)  1  Car.  &  K.  600,  8  Jur.  921. 

In  Reg.  V.  Scaife  (1851)  17  Q.  B. 
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288,  117  Ensr.  Reprint,  1271,  2  Den.  C. 
O.  281,  20  L.  J.  Mag.  Cas.  N.  S.  229,  it 
was  held  that  under  the  statute  the 
testimony  of  a  witness  who  was  ab- 
sent by  the  procurement  of  accused 
was  admissible,  but  where  several 
prisoners  were  being  tried  for  the 
same  offense,  and  only  one  was  re- 
sponsible for  the  absence  of  the  wit- 
ness, the  testimony  was  admissible 
only  as  against  such  defendant. 

An  examination  upon  an  accusation 
ift  assault  to  murder  may  be  read  in 
evidence  upon  a  subsequent  prosecu- 
tion for  murder  after  death  of  the  wit- 
ness. Rex  V.  Smith  (1817)  Rush.  &  R. 
C.  C.  339. 

There  is  a  note  of  Buckworth's 
Case  in  (1669)  T.  Raym.  170,  83  Eng. 
lieprint  90,  involving  an  information 
for  perjury  in  ejectment,  where  to 
prove  the  perjury  evidence  was  of- 
fered to  prove  what  one,  since  dead, 
swore  in  the  ejectment  suit.  The  evi- 
dence was  admitted  against  the  con- 
tention of  Chief  Justice  Kelyng  that 
it  was  betwixt  other  parties. 

In  Rex  v.  Hogg  (1833)  6  Car.  &  P. 
176,,  where  it  was  shown  that  the 
prosecutrix  was  an  old  woman  and 
bedridden,  so  that  there  was  no  prob- 
ability of  her  ever  being  able  to  leave 
the  house,  it  was  held  that  her  depo- 
sition as  taken  at  the  examination  was 
admissible. 

Where  the  prosecuting  witness  was 
bedridden  and  not  likely  ever  to  be 
able  to  attend  trial,  his  deposition 
taken  before  a  committing  magistrate 
In  the  presence  of  accused  was  admis- 
sible. Reg.  V.  Wilshaw  (1841)  Car.  & 
M.  145. 

Temporary  sickness  of  the  witness 
was  held  in  Reg.  v.  Harney  (1850)  4 
.  Cox,  C.  C.  441,  to  be  sufficient  ground 
for  the  admission  of  his  testimony  as 
taken  at  the  examination,  although  the 
witness  could  probably  have  been  pro- 
cured by  postponing  the  trial. 

In  Reg.  V.  Marshall  (1841)  Car.  &  M. 
147,  the  court  said  that,  if  the  witness 
was  actually  insane  at  the  time  of  the 
trial,  hiis  deposition  was  admissible, 
but  if  merely  suffering  from  delirium 
and  depression  of  spirits,  in  conse- 
quence of  the  blow  on  the  head  affect^ 
ing  his  intellect,  but  from  which  he 


would  probably  recover,  his  deposi- 
tion taken  at  the  examinstioii  would 
not  be  admissible. 

Lord  Kenyon,  in  considiBring  the 
question  whether  or  not  there  was 
sufficient  evidence  before  the  court 
to  support  an  inforraation  for 
misdemeanor,  says  in  Rex  v.  Jolliffe 
(1791)  4  T.  R.  285,  100  Eng.  Re- 
print, 1022,  that  the  evidence  which 
a  witness  gave  at  a  former  trial  may 
be  used  on  a  subsequent  one,  if  he 
dies  in  the  interim. 

In  Reg.  V.  Austin  (1856)  7  Cox,  C. 
C.  55,  Dears.  C.  G.  612,  2  Jur.  N.  S.  95, 
25  L.  J.  Mag.  Cas.  N.  S.  48,  4  Week. 
Rep.  237,  it  was  held  that  a  deposition 
of  a  witness  taken  at  a^  examination 
in  the  presence  of  accused,  who  had  an 
opportunity  to  cross-examine  him,  was 
not  admissible,  though  the  witness 
was  a  foreigner  and  absent  in  a  for- 
eign country.  That  case  arose  under 
the  Statute  11  &  12  Vict.,  and,  not  be- 
ing within  the  literal  terms  of  the 
statute,  it  was  contended  that  the  evi- 
dence was  admissible  at  common  law 
the  same  as  though  the  witness  were 
dead.  There  is  an  intimation  in  the 
case  that  it  was  not  admissible  under 
the  common  law,  but  it  appeared  that 
no  attempt  had  been  made  to  secure 
the  attendance  of  the  witness,  and 
Coleridge  says  it  seems  in  this  case 
that  the  facts  themnoiwe  exclude  tiie 
deposition.  It  does  not  appear  that 
anything  was  done  to  procure  the  at- 
tendance of  the  witness.      '' 

Id  Reg.  v.  Scaife  (1851)  IT  Q.  B.  238, 
117  Eng.  Reprint,  1271,  2  D«n.  C.  C 
281,  20  L.  J.  Mag.  Cas.  N.  S»  229,  it  was 
held  not  to  be  a  ground  for' the  admis' 
sion  of  testimony  taken  at  an  ex- 
amination that  the  witness  could  not 
be  found.  That  case  arose  under  the 
Statute  11  &  12  Vict,  chap;  42,  §  17, 
which  provided  that  if  at  a.trial  His 
shown  that  any  person  whose  deposi- 
tion shall  have  been  taken  is  dead,  or 
so  ill  as  not  to  be  able  to  travel,  and 
the  deposition  was  taken  In  the  pres- 
ence of  accused,  and  he  or  bis  counsel 
had  full  opportunity  to  cross-examine, 
the  deposition  could  be  read  in  evi- 
dence. In  commenting  upon  this, 
Coleridge,  J.,  said:  I  always  under- 
stood, before  the  late  statute,  thatif  • 
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witness  was.d^d  or  insane,  or  kept 
away  |>y  tbe  procurement  of  the  pris- 
oner, bit)  /imposition  was  admissible, 
if  properly  taken;  but  that  other  ab- 
sences were  all  under  one  category, 
and  were  not  grounds  for  admitting 
the  evidence.  The  late  act  takes  one 
case  out  of  the  category,  namely,  that 
of  disabil^t]^  by  sickness.  But,  if  a 
mere  unavoidable  absence  of  the  wit- 
ness had  been  sufQcient  excuse,  that 
provision  would  have  been  super- 
fluous; sickness  was  an  innocent  cause 
of  absence,,  and  the  absence  neciessary. 
Therefore  jtljiis  enactment  is,  negative- 
ly, a  strong  declaration  against  the  ad- 
missibility of  depositions  on  the 
ground  here  taken. 

In  Reg.  v.Ledbetter  (1851)  3  Car. 
&  K.  108,  it  was  held  that  a  deposition 
taken  on  a  charge  of  assault  is  not 
receivable  on  a  trial  for  feloniously 
wounding,  though  on  both  charges  the 
transaction  was  the  same. 

Under  the  Statute  of  11  &  12  Vict., 
which  provided  that  the  deposition  is 
admissible  if  accused  had  full  oppor- 
tunity to  cross-examine,  a  deposition 
taken  upon  a  charge  for  feloniously 
wounding  is  admissible  upon  a  subse- 
quent indictment  for  murder  of  the 
same  person.  Alderson,  B.,  says  the 
question  is  not  whether  the  charges 
are  exactly  the  same,  but  whether  the 
charge  before  the  magistrate  was  such 
as  to  give  the  person  accused  full  op- 
portunity of  cross-examination.  Reg. 
V.  Beeston  (1854)  18  Jur.  1058,  Dears. 
C.  C.  405,.  3  C.  L.  R.  82,  24  L.  J.  Mag. 
Cas.  N.  S,  5,  3  Week.  Rep.  56,  6  Cox, 
C.  C.  425,  29  Eng.  L.  &  Eq.  Rep.  527. 

Under  ,i.he  Statute  of  Vict.,  it  is  not 
sufficient  proof  that  a  witness  is  un- 
able to  travel  to  show  that  witness  saw 
him  in  b^fl  five  days  before  the  time 
of  trial,'  and  that  he  was  under  the 
care  oj^- a  physician,  and  appeared  to 
be  ill.  /The  judge  says  that  the  testi- 
mony of.  the  physician  is  necessary  to 
show  inability  to  travel,  and,  if  no 
physician  was  in  attendance,  there 
must  be  ^irect  evidence  of  inability 
by  persons  who  know  the  facts.  Reg. 
▼.  Riley  (1851)  3  Car.  &  K.  116; 

In  Reg.  V.  Dilmore  (1852)  6  Cox,  C. 
C.  52,  the  question  was  raised  whether 
^..^^position  taken  on  a  charge  of  stab- 


bing the  witness  could  be  read  upon  a 
trial  for  bis  murder,  the  witness  hav- 
ing died  from  the  stabbing ;  but  as 
defendant  was  acquitted  it  was  not 
necessary  to  decide  the  question. 

In  Reg.  v.  Lee  (1864)  4  Fost  &  F. 
63,  it  was  held  that  the  deposition  of 
a  deceased  who  was  robbed,  which  was 
taken  on  a  charge  of  robbery,  was  adr 
missible  in  a  subsequent  trial  for  mur- 
der, not  as  a  dying  declaration,  but  as 
made  in  the  presence  of  the  prisoner 
with  opportunity  for  cross-examina- 
tion. 

There  was  a  direct  objection  that 
the  evidence  was  not  admissible  bc^ 
cause  it  was  on  another  charge,  but 
Pollock,  C.  B.,  said  that  that  makes  no 
difference. 

While  the  magistrate  or  his  clerk 
should  be  called  to  prove  the  deposi- 
tion of  a  witness  who  is  ill  at  the  time 
of  the  trial,  when  it  is  convenient  to 
do  so,  it  is  not  necessary;  but  it  may 
be  proved  by  some  other  person  who 
was  present.  Reg.  v.  Wilshaw  (1841) 
Car.  &  M.  146. 

n.  The  effect  of  the  Amertcan  consUtn- 
Uons. 

a.  Federal  Oonatttution. 
It  appearing  from  the  preceding 
subdivision  that  at  the  time  the  Amer- 
ican constitutions  were  adopted  the 
theoretical  practice  in  England  was 
that  evidence  taken  on  one  trial  could 
be  reproduced  at  a  second  trial,  if  the 
presence  of  the  witness  could  not  be 
secured,  and  that  testimony  before  a 
magistrate  at  a  preliminary  examina- 
tion could  be  used  at  the  trial  under 
the  same  conditions,  if  accused  was 
present  and  had  an  opportunity  of 
cross-examining  the  witness,  and  that 
these  practices  were  not  definitely  .es- 
tablished by  positive  law,  but  depended 
upon  judicial  construction  of  statutes, 
and  that,  in  some  instances  at  least, 
evidence  had  been  admitted,  even  in 
capital  cases,  of  testimony  of  wit- 
nesses whom  the  .accused  never  had 
the  opportunity  of  confronting,  the 
Federal  Constitution,  in  Amendment-^, 
states  that  in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to,bp 
confronted  with  the  witnesses  against 
him.    The  actual  decisions  which  have 
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dealt  with  this  provision  are  few  in 
number,  because  the  provision  has 
been  held  not  to  be  applicable  to  pro- 
ceedings in  state  courts.  People  v. 
Penhollow  (1886)  42  Hun  (N.  Y.)  108. 

The  provisions  of  the  6th  Amend- 
ment to  the  Constitution  of  the  United 
States  concerning  the  rights  of  an  ac- 
cused person  to  be  confronted  with  the 
witnesses  against  him  are  not  applica- 
ble to  trials  under  state  jurisdiction. 
And  this  conclusion  is  not  affected  by 
the  statement,  contained  in  the  Code 
of  Civil  Procedure,  that  the  written 
law  of  the  state  is  contained  in  its 
Constitution  and  statutes  and  the  Con- 
stitution and  statutes  of  the  United 
States.  People  v.  Wilson  (1915)  26 
CaL  App.  836,  146  Pac.  1048. 

So,  as  to  the  effect  of  the  admission 
of  such  testimony  upon  the  rights 
guaranteed  to  an  accused  person  by 
the  Federal  Constitution,  it  was  held 
in  West  v.  Louisiana  (1904)  194  U.  S. 
258,  48  L.  ed.  965,  24  Sup.  Ct.  Rep.  650, 
affirming  (1903)  109  La.  603,  33  So. 
618,  that  the  constitutional  provision 
giving  the  accused  the  right  "to  be 
confronted  with  the  witnesses  against 
him"  does  not  apply  in  prosecutions  in 
state  courts,  and  that  the  reading,  ac- 
cording to  a  state  statute,  of  deposi- 
tions taken  at  the  examination  of  a 
witness  who  has  permanently  removed 
from  the  state,  does  not  deprive  the  ac- 
cused of  liberty  without  due  process 
of  law,  or  violate  any  provision  of  the 
Federal  Constitution. 

And  in  People  v.  Williams,  35  Hun 
(N.  Y.)  516,  and  People  v.  Fish  (1890) 
125  N.  Y.  136,  26  N.  E.  319,  it  was 
also  held  that  the  provision  in  the 
Federal  Constitution  giving  the  ac- 
cused the  right  to  be  confronted  with 
the  witnesses  against  him  does  not  ap- 
ply to  trials  in  state  courts,  and  that 
the  statute  making  the  testimony  of 
a  witness  at  the  preliminary  hearing 
of  accused  admissible  when  the  wit- 
ness is  dead,  insane,  or  cannot  with 
due  diligence  be  found  in  the  state,  is 
constitutional  and  valid,  and  not  in 
conflict  with  the  state  Bill  of  Rights, 
giving  accused  the  right  to  be  con- 
fronted with  the  witnesses  against 
him. 

But  it  is  authoritatively  settled  by 


the  United  States  courts  that  the  re- 
production of  testimony  of  witnesses 
at  previous  trials  does  not  violate  this 
constitutional  provision. 

"The  admissibility  of  this  species  of 
evidence  depends  upon  the  necessity 
of  the  case,  and  upon  a  well-estab- 
lished exception  to  the  rule  which  ex- 
cludes hearsay,  if,  indeed,  we  may  not, 
in  one  sense,  regard  it  as  original  tes- 
timony. We  receive  it  because  it 
comes  up  to  one  of  the  demands  of  the 
law;  it  is  the  best  evidence  which  can 
be  produced.  Though  the  witness  has 
been  once  confronted  with  the  defend- 
ant, and,  in  his  presence,  been  sworn 
and  cross-examined,  it  may  be  ad- 
mitted it  is  more  satisfactory  to  have 
him  again  produced  before  a  jury  at  a 
second  trial;  but,  being  dead,  it  is  im- 
possible, and  we  resort  to  the  next 
best  source  of  truth — his  sworn  state- 
ments already  made."  United  States 
V.  Macomb  (1851)  5  McLean.  292,  Fed. 
Cas.  No.  15,702. 

The  Constitution  of  the  United 
States  does  not  guarantee  an  accused 
person'  against  the  legitimate  conse- 
quences of  his  own  wrongful  acts.  It 
grants  him  the  privilege  of  being  coo- 
fronted  with  the  witness  against  him, 
but  if  he  voluntarily  keep  the  witness 
away  he  cannot  insist  upon  his  priv- 
ilege. When  absent  by  his  procure- 
ment, and  the  evidence  of  the  witness 
is  supplied  in  some  lawful  way,  he  is 
in  no  condition  to  assert  that  his  con- 
stitutional rights  have  been  violated. 
So,  where  a  witness  is  absent  at  the 
instigation  of  defendant,  testimony  of 
such  witness  given  at  a  former  trial, 
for  the  same  offense,  but  under  a  dif- 
ferent indictment,  is  properly  ad- 
mitted. Reynolds  v.  Unite*  States 
(1879)  98  U.  S.  145,  25  L.  ed.  244,  af- 
firming (1875)  1  Utah,  319. 

And  so  it  has  been  held,  in  Men- 
denhall  v.  United  States  (1911)  6  Okla. 
Crim.  Rep.  436,  119  Pac.  594,  that  per- 
mitting reproduction  of  testimony  be- 
fore committing  magistrates  does  not 
infringe  the  constitutional  right  to  be 
confronted  by  witnesses. 

b.  state  eonstttutiotu. 
1.  In  general. 

Some    of   the    state   constitutions 
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adopted  the  language  of  the  Federal 
Constitution,  giving  the  accused  the 
right  to  be  confronted  by  the  Wit- 
nesses against  him,  and  others  used 
the  language :  Accused  shall  have  the 
right  to  meet  the  witnesses  against 
him  face  to  face.  There  has  been 
some  contention  that  the  latter  ex- 
pression was  stronger  than  the  former, 
and  prevented  the  use  of  secondary 
evidence,  and  the  right  to  produce  the 
testimony  of  absent  witnesses  has 
been  established  only  over  the  vig- 
orous protest  of  dissenting  judges, 
and  by  the  overruling  of  some  cases 
which  held  that  the  introduction  of 
Such  evidence  contravened  the  con- 
stitutional provisions. 

The  rule  has  been  settled  now  in 
practically  every  jurisdiction  that  the 
reproduction  of  testimony  taken  at  a 
former  trial  or  in  the  presence  of  ac- 
cused at  a  preliminary  hearing,  when 
the  presence  of  the  witness  cannot  be 
secured,  does  not  contravene  the  con- 
stitutional right  of  an  accused  to  con- 
front the  witnesses  against  him,  in 
whatever  language  such  right  has 
been  given. 

United   States Mattox  t.   United 

States  (1894)  156  U.  S.  23d,  39  L.  ed. 
409, 16  Sup.  Ct  Rep.  337;  Reynolds  v. 
United  States  (1879)  98  U.  S.  145,  26 
L.  ed.  244;  Motes  v.  United  States 
(1900)  178  U.  S.  458,  44  L.  ed.  1150, 
20  Sup.  Ct  Rep.  993;  United  States  v. 
Greene  (1906)  146  Fed.  796. 

Alabama.— Davis  v.  State  (1860)  17 
Ala.  354;  Lowe  v.  State  (1888)  86  Ala. 
47, 5  So.  435;  Wray  v.  State  (1908)  154 
Ala.  36,  15  L.R.A.(N.S.)  493,  129  Am. 
St  Rep.  18,  45  So.  697,  16  Ann.  Cas. 
362;  Woodward  v.  State  (1912)  6  Ala. 
App.  202,  59  So.  688;  Langham  v. 
State  (1916)  12  Ala.  App.  46,  68  So. 
504,  affirmed  in  (1915)  192  Ala.  687, 
68  So.  1019. 

Arkansas. — Hurley  v.  State  (1874) 
29  Ark.  17;  Dolan  v.  State  (1883)  40 
Ark.  456;  Sneed  t.  State  (1886)  47 
Ark.  185,  1  S.  W.  68. 

Connecticut — State  v.  Gaetano 
(reported  herewith)  ante,  458. 

Florida.— Putnal  v.  State  (1908)  56 
Fla.  86,  47  So.  864;  Blackwell  v. 
State  (reported  herewith)  ante,  465. 


Illinois^— Barnett  v.  People  (1870) 
64  111.  325. 

Iowa.— State  v.  Fitzgerald  (1884)  63 
Iowa,  268, 19  N.  W.  202;  State  v.  Kimes 
(1911)  152  Iowa,  240, 132  N.  W.  180. 

Kansas. — State  t.  Nelson  (1904)  68 
&an.  568,  75  Pac.  506,  1  Ann.  Cas. 
468;  State  v.  Harmon  (1904)  70  Kan. 
476,  78  Pac.  806. 

Kentucky. — Kean  v.  Com.  (1873)  10 
Bush,  190,  19  Am.  Rep.  63, 1  Am.  Crim. 
Rep.  199;  Johnson  v.  Com.  (1902)  24 
Ky.  L.  Rep.  842,  70  S.  W.  44. 

Louisiana. — State  v.  Harvey  (1876) 
28  La.  Ann.  106;  State  v.  Alphonse 
(1882)  34  La.  Ann.  9;  State  v.  Bollero 

(1904)  112  La.  850,  36  So.  764;  State  v. 
Banks  (1903)  111  La.  22,  36  So.  370. 

Maine.— State  v.  Herlihy  (1906)  102 
Me.  310,  66  Atl.  643. 

Massachusetts. — Com.  v.  Richards 
(1836)  18  Pick.  434,  29  Am.  Dec.  608. 

Michigan. — People  v.  Case  (1896) 
105  Mich.  92,  62  N.  W.  1017. 

MissourL  —  State  v.  McO'Blenis 
(1867)  24  Mo.  402,  69  Am.  Dec.  436; 
State  V.  Baker  (1857)  24  Mo.  437; 
State  V.  Harman  (1858)  27  Mo.  120; 
State  V.  Moore  (1900)  156  Mo.  204,  56 
S.  W.  883;  State  v.  Barnes  (1918)  274 
Mo.  625,  204  S.  W.  267. 

Nebraska.— Hair  v.  State  (1884)  16 
Neb.  601,  21  N.  W.  464,  4  Am.  Crim. 
Rep.  127. 

Nevada. — State  v.  Johnson  (1877) 
12  Nev.  121. 

New    York. — People    v.    Gilhooley 

(1905)  108  App.  Div.  234,  19  N.  Y. 
Crim.  Rep.  541,  95  N.  Y.  Supp.  636,  af- 
firmed in  (1907)  187  N.  Y.  551,  80  N. 
E.  1116;  People  v.  Elliott  (1902)  172 
N.  Y.  146,  60  L.R.A.  318,  64  N.  E.  837, 
16  Am.  Crim.  Rep.  627. 

Oregon. — State  v.  Bowker  (1894)  26 
Or.  313,  38  Pac.  124,  9  Am.  Crim.  Rep. 
366;  State  v.  Walton  (1909)  53  Or. 
557,  99  Pac.  431,  101  Pac.  389,  102 
Pac.  178. 

Pennsylvania.  —  Brown  v.  Com. 
(1873)  73  Pa.  321,  18  Am.  Rep.  740. 

South  Carolina.— State  v.  DeWitt 
(1834)  20  S.  C.  L.  (2  Hill)  282,  27  Am. 
Dec.  371. 

Tennessee.  —  Johnston  v.  State 
(1821)  2  Yerg.  58;  Kendrick  v.  State 
(1849)  10  Humph.  479. 

Texas. — Johnson  v.  State  (1876)  1 
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Tex.  App.  333;  piack  v.  State  (1876) 
1  Tex.  App.  381;  Ray  v.  State  (1878) 
4  Tex.  App.  456;  Dunlap  v.  State 
(1880)  9  Tex.  App.  188,  36  Am.  Rep. 
736;  Simms  y.  State  (1881)  10  Tex. 
App.  166;  Potts  V.  State  (1888)  26  Tex. 
App.  664, 14  S.  W.  456;  McGee  v.  Statfe 
(1892)  31  Tex.  Crim.  Rep.  74, 19  S.  W. 
764;  Bennett  v.  State  (1893)  32  Tex. 
Crim.  Rep.  216,  22  S.  W.  684;  Ex  parte 
Meyers  (1894)  33  Tex.  Crim.  Rep.  216, 
26  S.  W.  196;  Clark  v.  State  (1889)  28 
Tex.  App.  195,  19  Am.  St  Rep.  817,  12 
S.  W.  729;  Parker  v.  State  (1885)  18 
Tex.  App.  90;  Johnson  v.  State  (1888) 
26  Tex.  App.  640,  10  S.  W.  236;  Peddy 
V.  State  (1893)  31  Tex.  Crim.  Rep.  648, 
21  S.  W.  542;  Scruggs  v.  State  (1896) 
35  Tex.  Crim.  Rep.  623,  34  S.  W.  951; 
Conner  v.  State  (1887)  23  Tex  App. 
383,  5  S.  W.  189;  Garcia  v.  State  (1882) 
12  Tex.  App.  340;  Porch  v.  State 
(1907)  51  Tex.,  Crim.  Rep.  7,  99  S.  W. 
1122;  Hobbs  v.  State  (1908)  53  Tex. 
Crim.  Rep.  7i,  il2  S.  W.  316;  Somers 
V,  State  (1908)  54  Tex.  Crim.  Rep.  475, 
130  Am.  St,  Rep.  901,  113  S.  W.  533; 
Hobbs  V.  State  (1909)  55  Tex.  Crim. 
Rep.  299,  117  S.  W.  611;  |klitchell  v. 
State  (1912)  65  Tex.  Crim.  Rep.  646, 
144  S.  W.  1006;  Sanchez  v.  State 
(1913)  69  Tex.  Crim.  Rep.  134,  153  S. 
W.  1133;'  Young  v.  State  (1917)  82 
Tex.  Crim.  Rep.  267,  199  S.  W.  479; 
Robbips  v.State  (1918)  82  Tex.  Crim. 
Rep.  660,  200  S.  W.  525;  Robertson  v. 
State  (1^11)  63  Tex.  Crim.  Rep.  216, 
142  S.  W.  533,  Ann.  Cas.  1913C,  440. 

Utah.— State  v.  King  (1902)  24 
Utah,  482,  91  Am.  St.  Rep.  808,  68  Pac. 
418. 

Washington.  —  State  v.  Cushing 
(1897)  l7  Wash.  544,  50  Pac.  512. 

Wisconsin. — Jackson  v.  State  (1892) 
81  Wis,  127,  61  N.  W.  89, 

In  addition  to  the  cases  cited  above, 
which  have  morie  or  less  directly 
passed  upon  the  constitutional  ques- 
tion, practically  all  the  cases  cited  in 
the  succeeding'  subdivisions  have  as- 
sumed that  there  was  no  constitutional 
objection  to  the  admissibility  of  such 
testimony,  in  dealing  with  matters  re- 
lating to  the  proper  practice  in  its  ad- 
mission. 

Two  considerations  are  deemed  of 
importance  to  an  accused,  in  holding 


that  he  is  entitled  to  be  confronted 
with  the  witnesses  against  him:  (1) 
The  right  to  cross-examine  them,  and 
(2)  the  right  to  have  the  jury  see  the 
demeanor  .of  the  witness  when  giving 
his  testimony.  The  former  considera- 
tion has  received  the  most  attention 
from  the  courts,  in  considering 
whether  or  not  the  Constitution  per- 
mits the  reproduction  of  the  testimony 
of  unavailable  witnesses.  If  the  wit- 
nesses were,  or  might  have  been, 
cross-examined  at  a  former  trial  or 
preliminary  examination,  the  mere 
fact  that  by  permitting  reproduction 
of  their  testimony  accused  is  deprived 
of  the  right  further  to  cross-examine 
them  would  not  seem  to  be  of  sufficient 
importance  to  deprive  him  of  his  con- 
stitutional rights.  Furthermore,  if 
the  witness  was  present  at  the  former 
trial,  and  the  jury,  after  observing  his 
demeanor,  gave  a  verdict  against  ac- 
cused, it  would  seem  that  accused 
could  not  insist  that  his  rights  were 
infringed  by  depriving  a  second  jury 
of  the  opportunity  to  see  such  de- 
meanor. But  when  the  examination  is 
before  a  committing  magistrate,  there 
is  more  reason  for  insisting  that  the 
accused  is  deprived  of  a  substantial 
right  if  the  testimony  is  reproduced, 
since  accused  is  deprived  of  the  priv- 
ilege of  having  the  jury  see  the  de- 
meanor of  the  witness.  The  absence 
of  this  element  in  presenting  his  case 
to  the  jury  has,  in  a  few  instances, 
been  strongly  insisted  on  as  a  depriva- 
tion of  constitutional  rights,  but  the 
courts  have  not  sustained  the  conten- 
tion. It  may  be  strongly  questioned 
whether  a  ruling  denying  such  priv- 
ilege can  be  sustained  on  the  soundest 
principles. 

The  Supreme  Court  of  the  United 
States  has  said:  "The  primary  ob- 
ject of  the  constitutional  provision 
in  question  was  to  prevent  depositions 
or  ex  parte  affidavits,  such  as  were 
sometimes  admitted  in  civil  cases,  be- 
ing used  against  the  prisoner  in  lieu 
of  a  personal  examination  and  cross- 
examination  of  the  witness,  in  which 
the  accused  has  an  opportunity,  not 
only  of  testing  the  recollection  and 
sifting  the  conscience  of  the  witness, 
but  of  compelling  him  to  stand  face  to 
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face  with  the  jury  in  order  that  they 
may  look  at  him,  and  judge  by  his  de- 
meanor upon  the  stand,  and  the  man- 
ner in  which  he  gives  his  testimony, 
whether  he  is  worthy  of  belief.  There 
is  doubtless  reason  for  saying  that  the 
accused  should  never  lose  the  benefit  of 
any  of  these  safeguards,  even  by  the 
death  of  the  witness;  and  that,  if 
notes  of  his  testimony  are  permitted 
to  be  read,  he  is  deprived  of  the  ad- 
vantage of  that  personal  presence  of 
the  witness  before  the  jury  which  the 
law  has  designed  for  his  protection. 
But  general  rules  of  this  kind,  how- 
ever beneficent  in  their  operation  and 
valuable  to  the  accused,  must  occa- 
sionally give  way  to  considerations  of 
pnblie  policy  and  the  necessities 
of  the  case.  To  say  that  a 
criminal,  after  having  once  been 
convicted  by  the  testimony  of  a 
certain  witness,  should  go  scot- 
free  simply  because  death  has  closed 
the  mouth  of  that  witness,  would  be 
carrying  his  constitutional  protection 
to  an  unwarrantable  extent.  The  law 
in  its  wisdom  declares  that  the  rights 
of  the  public  shall  not  be  wholly  sac- 
rificed in  order  that  an  incidental 
benefit  may  be  preserved  to  the  ac- 
cnsed."  Mattox  v.  United  States 
(1895)  166  U.  S.  237,  S9  L.  ed.  409,  15 
Sap.  Ct  Rep.  S37. 

In  State  v.  McO'Blenis  (1857)  24 
Mo.  402,  69  Am.  Dec.  435,  in  answer  to 
the  contention  that  permitting  the  re- 
production of  the  testimony  violated 
the  constitutional  right  to  be  con- 
fronted by  the  witnesses,  the  court 
said:  "The  great  security  of  the  ac- 
cused, however,  after  all,  is  in  the 
fundamental  principle  of  the  common 
law  that  legal  evidence  consists  in 
fsists,  testified  to  by  some  person  who 
has  personal  knowledge  of  them,  thus 
excluding  all  suspicions,  public  ru- 
mors, second-hand  statements,  and 
generally  all  mere  hearsay  testimony, 
whether  oral  or  written,  from  the  con- 
sideration of  the  jury — ^the  usual  test 
of  this  hearsay  evidence  being  that  it 
does  not  derive  its  value  solely  from 
the  credit  to  be  given  to  the  witness 
who  is  before  them,  but  partly  from 
the  veracily  of  some  other  individual. 
.   .    .    The  people  have  incorporated 


into  tbeir  frame  of  government  a 
great  living  principle  of  the  common 
law  under  which  they  and  their  an- 
cestors had  lived,  and  it  is  the  duty 
of  the  court  so  to  construe  it  as  to 
make  it  effectual  to  answer  the  great 
purpose  they  had  in  view.  And  this 
principle,  we  think,  is  no  other  than 
the  principle  of  the  common  law,  in 
reference  to  criminal  evidence,  that  it 
consists  in  facts  within  the  personal 
knowledge  of  the  witness,  to  be  testi- 
fied to  In  open  court  in  the  presence 
of  the  accused.  This  principle,  how- 
ever, was  nowhere  written  down  on 
parchment.  It  is  not  to  be  found  in 
Magna  Charta,  or  in  the  English  Bill! 
of  Bights,  but  it  existed  in  the  living 
memory  of  men,  and  was  always  a 
part  of  the  common  law,  although  in 
bad  times  it  was  trodden  under  foot 
by  bad  men  in  high  places.  It  is  not, 
however,  a  stiff,  unbending  rule,  ex- 
tending to  every  case,  without  excep- 
tion, falling  within  its  letter,  but  is 
limited  and  controlled  by  subordinate' 
rules,  which  render  it  6af.e  and  use- 
ful in  the  administration  of  public- 
justice,  and  are  as  well  established  as' 
the  great  principle  itself,  which,  with 
all  its  exceptions  and  limitations,  was 
taken  from  the  existing  law  of  the  land 
and  incorporated  into  the  Constitu- 
tion. The  purpose  of  the  people  was 
not,  we  think,  to  introduce  any  new 
principle  into  the  law  of  criminal  pro- 
cedure, but  to  secure  those  that  al- 
ready existed  as  part  of  the  law  of  the 
land,  from  future  change,  by  elevatinj^ 
them  into  constitutional  law.  ... 
Whether  these  exceptions  be  wise  or 
unwise  is  not  submitted  to  our  judg- 
ment. They  were  well  established  at 
the  time,  and,  we  think,  went  into  the 
Constitution  as  part  of  the  great  prin- 
ciple of  criminal  evidence  adopted  by 
the  clause  now  under  consideration." 
Ryland,  J.,  dissenting;  said:  "W* 
must  not  forget  that  this  provision  ih 
our  Bill  of  Rights  does  not  make  a 
new  rulie  of  evidence ;  it  does  not  de- 
clare what  may  be,  or  may  not  hi. 
proper  and  lawful  evidence  on  the 
trial  of  a  criminal  prosecution;  it  re- 
lates to  the  position  of  the  witness  in 
lawfully  detailing  such  facts  as  may 
be  lawfully  submitted  to  the  jury  in  a' 
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criminal  prosecution.  The  status  of 
the  witness  is  affected.  He  must  be  in 
court.  So  must  the  accused.  He  shall 
not  detail  his  knowledge  of  the  facts 
in  a  dark  or  secret  chamber,  in  the  ab- 
sence of  the  accused,  to  be  afterwards 
read  against  the  accused  before  the 
jury."  He  then  asks:  Can  "the  ex- 
amination before  a  petty  magistrate, 
with  no  power  to  impanel  a  jury  in  the 
case,  be  called  a  criminal  prosecution 
— and  one,  too,  where,  if  the  accused 
be  privileged  to  meet  the  witness,  it 
forever  satisfies  the  constitutional 
right  of  meeting  the  witnesses  face  to 
face  in  all  prosecutions?  Who  that 
has  ever  practised  his  profession  for 
five  years  does  not  know  that  in  many 
cases  the  accused  and  his  counsel 
never  pretend  to  make  his  defense,  or 
to  show  the  grounds  of  it,  before  the 
examining  court — seldom  cross-ex- 
amine a  witness,  but  wait  until  they 
come  before  the  triers  and  the  court 
with  jurisdiction  to  punish,  before 
they  open  or  explain  the  nature  of  the 
defense?  The  injured  persons  are 
generally  the  witnesses  for  the  prose- 
cution before  the  examining  court; 
they  detail  the  evidence  smarting  un- 
der the  injury.  Policy  then  dictates  to 
the  accused  to  do  but  little  in  the  way 
of  cross-examination.  Often  one-sided 
statements  are  permitted  to  be  made 
without  an  effort  to  correct  tiiem.  Let 
such  examinations  be  afterwards  con- 
sidered lawful  evidence,  in  case  the 
witness  be  dead,  or  be  out  of  the  state, 
or  cannot  be  found,  and  who  can  tell 
the  amount  of  injury  to  follow  in  the 
administration  of  the  criminal  law? 
.  .  .  The  power  of  cross-examina- 
tion was  not  the  only  right  secured, 
but  the  right  that  the  prisoner  and  the 
jury  might  both  see  the  countenances 
and  manner  of  the  witnesses,  and  that 
the  witnesses  might  feel  this  vast 
moral  power  compelling  them  to  testi- 
^  the  truth,  the  whole  truth,  and 
nothing  but  the  truth." 

In  Davis  v.  State  (1850)  17  Ala.  354, 
it  is  said  that  it  is  well  settled  that 
in  several  cases  it  is  permissible  to 
prove  what  a  deceased  witness  swore 
on  a  former  trial  of  the  same  case  be- 
tween the  same  parties.  "And  I  see 
no  reason  why  such  evidence  should 


be  excluded  in  criminal  cases.  The 
same  tests  to  elicit  the  truth  had  been, 
or  might  have  been,  applied  to  the  tes- 
timony of  the  witness,  whether  he  was 
examined  in  a  civil  or  a  criminal  case; 
that  is,  the  witness  was  duly  sworn  by 
competent  authority,  and  the  accused 
had  the  opportunity  of  cross-examin- 
ing him." 

In  Reynolds  v.  United  States  (1879) 
98  U.  S.  145,  26  L.  ed.  244,  the  court 
said :  "The  Constitution  gives  the  ac- 
cused the  right  to  a  trial  at  which  he 
should  be  confronted  with  the  wit- 
nesses against  him;  but  if  a  witness 
is  absent  by  his  own  wrongful  pro- 
curement, he  cannot  complain  if  com- 
petent evidence  is  admitted  to  supply 
the  place  of  that  which  be  has  kept 
away.  The  Constitution  does  not 
guarantee  an  accused  person  against 
the  legitimate  consequences  of  his  own 
wrongful  acts.  It  grants  him  the 
privilege  of  being  confronted  with  the 
witnesses  against  him;  but  if  he  vol- 
untarily keeps  the  witnesses  away,  he 
cannot  insist  on  his  privilege.  If, 
therefore,  when  absent  by  the  procure- 
ment, their  evidence  is  supplied  in 
some  lawful  way,  he  is  in  no  condition 
to  assert  that  his  constitutional  rights 
have  been  violated.  .  .  .  The  rule 
has  its  foundation  in  the  maxim  that 
no  one  shall  be  permitted  to  take  ad- 
vantage of  his  own  wrong;  and  con- 
sequently, if  there  has  not  been  in 
legal  contemplation  a  wrong  com- 
mitted, the  way  has  not  been  opened 
for  the  introduction  of  the  testimony. 
We  are  content  with  this  long-estab- 
lished usage,  which,  so  far  as  we  have 
been  able  to  discover,  has  rarely  been 
departed  from.  It  is  the  outgrowth  of 
a  maxim  based  on  the  principles  of 
common  honesty,  and,  if  properly  ad- 
ministered, can  harm  no  one." 

In  Hurley  v.  State  (1874)  29  Ark. 
17,  where  objection  was  made  to  the 
reproduction  of  testimony  before  a 
committing  magistrate,  taken  in  the 
presence  of  accused,  on  the  ground 
that  it  violated  provisions  of  the  Con- 
stitution giving  witnesses  the  right  to 
meet  face  to  face,  the  court  said: 
"The  admission  of  the  deposition  was 
no  violation  of  this  old  landmark  of 
the  criminal  law.    He  had  been  legal- 


Digitized  by 


Google 


ANNO.— EVIDENCE  ON  FORMER  TRIAL  OR  EXAMINATION.        607 


ly  sworn  and  examined  before  the  com- 
mitting magistrate,  in  the  presence  of 
the  appellant,  and  where  he  had  an  op- 
portunity of  cross-examination;  bis 
testimony  had  been  reduced  to  writ- 
ing, read  to  and  subscribed  by  him, 
and  delivered  to  the  cleric  by  the 
magistrate,  and  the  witness  was  out 
of  the  jurisdiction  of  the  court  when 
his  deposition  was  offered  in  evidence 
on  the  trial,  and  was  admissible  as 
secondary  evidence." 

Upon  the  question  of  the  right  to 
reproduce  the  testimony  of  a  deceased 
witness  given  at  a  preliminary  hear- 
ing, against  the  objection  that  it  vio- 
lated the  constitutional  right  to  meet 
the  witnesses  face  to  face,  the  court 
in  Com.  v.  Richards  (1837)  18  Pick. 
(Mass.)  434,  29  Am.  Dec.  608,  said  the 
defendant  did  meet  the  witness  who 
was  deceased,  face  to  face,  and  might 
have  cross-examined  him  before  the 
magistrate  touching  this  accusation. 
"We  do  not  think  that  the  case  falls 
within  the  constitutional  objection. 
That  provision  was  made  to  exclude 
any  evidence  by  deposition  which 
could  be  given  orally  in  the  presence 
of  the  accused,  but  was  not  intended 
to  affect  the  question  as  to  what  was, 
or  was  not,  competent  evidence  to  be 
given  face  to  face  according  to  the 
settled  rules  of  the  common  law.  In 
trials  for.murder,  for  example,  the  dy- 
ing declarations  of  the  parly  as  to 
the  fact  of  having  received  the  death 
wound  from  the  party  accused,  and  the 
circumstances  attending,  have  been 
proved  by  persons  who  were  present 
and  heard  and  could  make  oath  to  such 
declarations.  They  are  not  considered 
a  hearsay  evidence,  for,  being  made 
under  the  apprehension  of  immediate 
death,  they  are  justly  supposed  to  be 
entitled  to  all  the  credit  which  would 
be  given  to  them,  if  the  declarant 
made  them  upon  oath." 

In  People  v.  Elliott  (1902)  172  N.  Y. 
146,  60  L.R.A.  318,  64  N.  E,  837,  16 
Am.  Grim.  Rep.  627,  the  question  was 
whether  or  not  the  reading,  at  a  sec- 
ond trial,  of  testimony  of  a  witness 
who  died  after  the  iirst  trial,  in- 
fringed a  statute  which  enacted  a  Bill 
of  Rights  and  gave  accused  the  right 
to  be  confronted  with  the  witnesses 


against  him,  and  the  court  said:  "It 
seems  to  have  been  the  universal  rale 
that  the  evidence  of  a  deceased  wit- 
ness could  be  read  on  the  second  trial 
in  civil  cases.  It  has  been  debated  to 
some  extent  whether  the  rule  should 
be  extended  to  criminal  trials.  It  is 
safe  to  say  that  the  great  weight  of 
authority  is  in  favor  of  such  exten- 
sion. The  object  of  all  trials,  civil  and 
criminal,  is  to  arrive  at  the  truth  and 
do  justice;  and  it  would  certainly  tend 
to  an  opposite  result  if  testimony  care- 
fully taken  upon  a  former  trial,  at 
which  the  accused  was  represented  by 
counsel  who  was  permitted  the  right 
of  cross-examination,  is  to  be  excluded 
by  the  mere  accident  of  the  death  of 
the  witness,  which  is  liable  to  occur  in 
all  prolonged  litigations.  .  .  .  There 
is  little  doubt  that  the  practice  in 
civil  cases  in  this  regard  has  been  , 
adopted  by  the  criminal  courts  as  mat- 
ter of  course,  which  accounts  for  the 
fact  that  the  question  has  not  been 
presented  to  this  court,  so  far  as  we 
are  advised.  .  .  .  It  is  very  clear 
that  the  right  of  confrontment  has 
been  carefully  guarded  in  this  and 
other  states,  by  only  admitting  such 
testimony  or  depositions  as  were  taken 
in  the  presence  of  the  accused,  rep- 
resented by  counsel,  exercising  the 
full  right  of  cross-examination." 

In  Wray  v.  State  (1908)  164  Ala.  36. 
15  L.R.A.(N.S.)  493,  129  Am.  St.  Rep. 
18,  45  So.  697,  16  Ann.  Gas.  362,  there 
is  a  dictum  to  the  effect  that  the  con- 
stitutional right  to  be  confronted  by 
the  witness  has  been  held  not  to  ap- 
ply, where,  on  a  previous  investiga- 
tion in  a  prosecution  against  the  ac- 
cused, the  opportunity  was  open  or 
availed  of  by  the  accused  to  cross-ex- 
amine a  witness  who  has  since  passed 
out  of  the  jurisdiction  of  the  court,  or 
died,  or  become  incapable  of  giving 
testimony. 

The  right  of  every  litigant  to  meet 
the  important  witnesses  of  his  adver- 
sary face  to  face,  whenever  and  wher- 
ever their  evidence  is  likely  to  affect 
his  material  interests,  is  recognized 
by  all  practising  lawyers  to  be  of  in- 
estimable value.  This  is  especially 
true  of  defendants  in  criminal  cases, 
and  they   should  receive  reasonable 
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|>rotection  in  this  respect,  even  when, 
as  in  this  case,  their  constitutional 
right  to  meet  the  witnesses  against 
them  face  to  face  has  been  exercised 
by  a  cross-examination  of  the  wit- 
nesses at  his  previous  examination. 
The  right  to  have  all  adverse  wit- 
nesses testify  personally  exists  inde- 
pendent of  the  Constitution,  and  the 
spirit  of  common  fairness,  which  per- 
vades all  courts  of  justice,  is  a  suffi- 
cient guaranty  that  it  will  be  recog- 
nized and  enforced.  In  legal  theory  it 
may  be  presumed  that  witnesses  will 
always  tell  the  same  story  when 
under  oath,  but  in  practice  we  know 
they  do  not.  Mental  confusion,  lapse 
of  memory,  and  other  circumstances 
existing  whe^  a  witness  testifies,  may 
give  color  to  his  evidence  which  subse- 
quent reflection  will  change  material- 
ly. Because  of  this  fact,  familiar  to 
all  lawyers,  parties  often  prefer  to 
use  the  former  testimony  of  a  witness 
rather  than  take  the  hazard  of  a  re-ex- 
amination. This  should  not  be  per- 
mitted when  the  witness  can  be  pro- 
duced. State  v.  McClellan  (1908)  79 
Kan.  11,  98  Pac.  209, 17  Ann.  Cas.  106. 
In  State  v.  Bowker  (1894)  26  Or. 
313,  38  Pac.  124,  9  Am.  Crim.  Rep.  366, 
where  it  appeared  that  because  of  the 
illness  of  a  material  witness  accused 
consented  to  have  her  evidence  taken 
by  deposition,  at  the  taking  of  which 
he  and  his  counsel  were  present,  and 
that  after  the  death  of  the  witness  he 
objected  to  the  reading  of  the  deposi- 
tion because  it  contravened  his  con- 
stitutional right  to  nieet  the  witnesses 
face  to  face,  the  court  said:  "This 
•  requirement  is  satisfied  when,  at  some 
stage  of  the  case  against  him,  in  a  pro- 
ceeding authorized  by  law,  he  is  con- 
fronted with  the  witness,  and  given 
an .  opportunity  to  cross-examine  him. 
The  defendant  in  this  case  did  meet 
the  witness  face  to  face  at  the  time 
her  deposition  was  taken,  and  cross- 
examined  her,  so  that  there  was  no 
infringement  of  the  constitutional 
guaranty.  Whether  a  defendant  in  a 
criminal  prosecution  can  be  required, 
without  his  consent,  to  submit  to  the 
taking  of  a  deposition  of  a  witness 
against  him,  it  is  not  now  necessary 
foi^  us  to  consid«r,  for  no  such  ques- 


tion is  presented  by  this  recoitd.  Bat 
all  the  authorities  agree  that  he  may 
waive  the  right  to  be  confronted  with 
the  witnesses  on  the  trial,  and  some 
of  the  cases  hold  that  he  may  waive 
this  right  altogether." 

"The  right  of  the  accused  to  meet 
the  witness  face  to  face'  is  next  in 
importance  and  value  to  the  right  of 
trial  by  jury,  and  it  should  be  fully 
conceded  and  secured  to  him,  accord- 
ing to  the  true  intent  and  meaning  of 
the  Constitution.  .  .  .  But  in  what 
manner  does  the  admission  of  such 
proof  violate  the  right  of  the  accused 
to  meet  the  witness  against  him  face 
to  face?  The  evidence  of  the  deceased 
witness  was  given  on  oath  before  the 
committing  court,  in  the  presence  of 
the  accused,  who  had  the  right  to 
cross-examine;  he  is  ag&in  present 
when  that  evidence  is  proved  by  the 
oath  of  other  witnesses,  and  has  the 
right  to  cross-examine.  The  objection 
to  the  admission  of  such  evidence 
might  be  urged  with  strongei-  r'eason, 
as  would  seem,  to  the  admission  of  dy- 
ing declarations  on  trials  for  homi- 
cide, where  the  declaraitiDhs  admitted 
for  proof  are  not  made  in  the  presence 
of  the  accused,  are  not  on  oath,  and 
there  is  no  right  to  cross'-exaihine.  B 
is  perfectly  well  settled,  however, 
that  such  evidence  is  admissible  on  a 
charge  of  felonious  homicide,'  and  yet 
is  not  admissible  in  any  mere  civil 
suit.  .  .  .  But  reverse  the  tase;  and 
suppose  the  death  of  a  material  and 
only  witness  for  the  Accused;-^and 
such  an  accident  may  not  infrequently 
occur, — how  important  it  is  to  the  life, 
liberty,  and  reputation  of  the  citizen 
that  he  have  the  benefit  of  isuch  eW- 
dence,  when  wrongfully  accused.  The 
admission  of  such  evidence  is. more 
important  to  the  accused  than  to  the 
prosecution.  The  state' could' dispense 
with  the  punishment  of  an  occasional 
offender,  without  any  material  public 
injury,  but  the  success  of  th6  defense 
is  all  important  to  the  individvfal.  ac- 
cused. And  when  it  is  considered  that 
the  effect  of  all  evidence  is  to  riefle** 
light  and  truth  on  the  matter  in 
issue,  to  enable  the  forum  before 
which  it  is  tried  to  arrive  atajust  and 
true  result,  it  Would  seem  *he  more 
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reasonable  and  proper  course  to  favor 
its  admission,  where  it  is  valuable  in 
itself  and,  not  under  the  ban  of  well- 
i^uarded  legal  objection."  Kendrick 
T.  State  (1850)  10  Humph.  (Tenn.) 
479. 

la  People  v.  Case  (1895)  105  Mich. 
92,  62  N.  W.  1017,  objection  was  made 
to  the  introduction  of  an  examination 
before  the  committing  magistrate  as  a 
basis  for  impeaching  the  state's  wit- 
nesses, on  the  ground  that  it  violated 
the  constitutional  right  of  the  accused 
to  be  confronted  by  witnesses.  But 
the  court  said  that,  the  witness  having 
been  cross-examined  before  the  magis- 
trate, the  objection  was  not  available, 
for  it  has  been  sufficient  to  permit  the 
introduction  of  testimony  to  prove 
substantive  facts  where  the  witness 
was  dead. 

In  Woodward  v.  State  (1912)  5  Ala. 
App.  202.  59  So.  688,  it  is  said,  upon 
Uiese  principles  of  expediency  or  ne- 
cessity, it  is  held  that  there  are  ex- 
ceptions to  the  general  rule  that  ac- 
cused must  be  confronted  by  the  wit- 
nesses, and  that  it  does  not  contravene 
the  various  constitutions  to  admit  the 
evidence  of  a  witness  on  a  former 
trial,  who  has  since  died,  become  in- 
sane, or  left  the  state. 

In  State  ▼.  DeWitt  (1&34)  20  S.  C  L. 
(2  Hill)  282, 27  Am.  Dec.  371,  the  court 
states  that  "the  rule  that  what  a  de- 
ceased witness  has  sworn  on  a  former 
trial  of  the  same  case,  between  the 
same  parties,  may  be  received  in  evi- 
dence on  a  second  trial,  is  a  very  fa- 
miliar one,  and  of  almost  daily  ap- 
plication." 

In  Johnston  v.  State  (1821)  2  Yerg. 
(Tenn.)  68,  where  it  was  held  that, 
nnder  a  statute  permitting  the  taking 
and  preservation  of  depositions  by 
committing  magistrates,  they  might  be 
introduced  in  evidence  against  ac- 
cused in  case  of  the  death  of  the  wit- 
ness, and  that  such  practice  did  not 
violate  the  constitutional  right  to  meet 
the  witnesses  face  to  face,  the  court 
said  a  contrary  holding  would  render 
the  death  of  the  witness  tantamount 
to  an  acquittal;  and  the  inducement 
te  procure  such  death  would  be  pre- 
cisely as  great  as  that  to  effectuate  an 
acquittal. 


In  People  v.  Gilhooley  (1905)  108 
App.  Div.  234,  96  N.  Y.  Supp.  636,  19 
N.  Y.  Grim.  Rep.  541,  afSrmed  without 
opinion  in  (1907)  187  N.  Y.  661,  80 
N.  E.  1116,  the  court  says:  "It  is 
sufScient  if  one  accused  of  having 
committed  a  crime  has  been  once  con- 
fronted by  the  witnesses  against  him, 
in  any  stage  of  the  proceedings,  up- 
on the  same  accusation,  and  has  bad 
an  opportunity  of  a  cross-examination 
by  himself  or  by  counsel  in  his  bor 
half." 

In  Motes  v.  United  States  (1900)  178 
U.  S.  458,  44  L.  ed.  1160,  20  Sup.  a. 
Rep.  993,  the  court  says :  "We  are  un- 
willing to  hold  it  to  be  consistent  with 
the  constitutional  requirement  that  an 
accused  shall  be  confronted  with  the 
witnesses  against  him,  to  permit  the 
deposition  or  statement  of  an  absent 
witness  (taken  at  an  examining  trial) 
to  be  read  at  the  final  trial,  when  it 
does  not  appear  that  the  witness  was 
absent  by  the  suggestion,  connivance, 
or  procurement  of  the  accused,  but  it 
does  appear  that  his  absence  was  due 
to  the  negligence  of  the  prosecution." 

The  testimony  of  a  witness  taken  at 
the  application  for  bail,  when  he  was 
cross-examined  by  accused,  may  be 
read  at  the  trial  without  infringing 
the  right  to  meet  him  face  to  face, 
since  that  privilege  has  already  been 
enjoyed.  The  admission  of  the  evi- 
dence is  to  prevent  a  failure  of  jus- 
tice. Sneed  v.  State  (1886)  47  Arfc. 
185,  1  S.  W.  68. 

The  rule  is  founded  upon  a  prin- 
ciple of  necessity,  rather  than  upon 
any  ideas  of  merO  convenience.  Par- 
ties should  not  lose  the  benefit  of  evi- 
dence, taken  on  a  former  trial  when 
the  same  issues  were  involved  and 
there  was  full  opportunity  of  examina- 
tion and  cross-examination,  because 
events  or  contingencies  have  arisen 
which  render  the  personal  presence  of 
the  witness  impossible,  or,  if  possi- 
ble, his  examination  impracticable,  or 
because  the  witness  is  without  the 
jurisdiction  of  the  court,  and  his  per- 
sonal presence  cannot  be  compelled. 
Thompson  v.  State  (1894)  106  Ala.  67, 
17  So.  612,  9  Am.  Grim.  Rep.  199. 

"Some  cases  base  this  doctrine  upon 
a  construction  given  to  the  Gonstitu- 
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tion  as  a  matter  of  compelling  neces- 
sity, to  avoid  a  failure  of  justice, 
.  .  .  or  upon  the  ground  that  the 
constitutional  provision  in  this  regard 
is  but  declaratory  of  the  common  law, 
under  which  this  practice  was  allowed. 
.  .  .  Others  hold  that  the  provision 
in  question  is  met  by  the  defendant  be- 
ing confronted  by  the  witness  who 
undertakes  to  state  the  testimony 
formerly  given  by  the  person  since  de- 
ceased, leaving  to  be  determined  only 
the  competency  of  that  kind  of  evi- 
dence. The  great  majority  of  courts 
that  have  permitted  such  evidence  at 
all  have  done  so  either  upon  this 
ground,  or  upon  the  theory  that,  when 
the  defendant  has  once  met  a  witness 
face  to  face  and  had  an  opportunity 
to  cross-examine  him,  the  constitu- 
tional requirement  has  been  satisfied, 
and  no  necessity  exists,  so  far  as  the 
Constitution  is  concerned,  for  again 
producing  that  •  witness  in  court." 
State  v.  Nelson  (1904)  68  Ean.  666,  75 
Pac.  505,  1  Ann.  Gas.  468. 

In  Langham  v.  State  (1916)  12  Ala. 
App.  46,  68  So.  504,  the  court  states 
that  it  seems  to  be  reasonably  well 
settled,  although  the  authorities  are 
not  entirely  uniform,  that  the  testi- 
mony of  a  witness  given  at  a  prelimi- 
nary examination  is  admissible  if  the 
right  of  cross-examination  had  been 
exercised,  or  full  opportunity  afforded 
therefor:  "(1)  Where  the  witness  is 
dead;  (2)  is  insane  or  mentally  in- 
capacitated; (3)  is  shown  to  be  beyond 
the  seas;  (4)  is  kept  away  by  the  con- 
trivance of  the  opposite  party;  (6)  has 
gone  beyond  the  jurisdiction  of  the 
court,  or  his  personal  attendance  is 
unobtainable  by  the  exercise  of  due 
diligence;  and  (6)  where  the  witness 
is  alive  and  his  personal  attendance 
may  be  obtained,  if  he  has  been  ren- 
dered incompetent  as  a  witness  by 
subsequently  occurring  facts  for  which 
the  party  offering  the  testimony  is  not 
responsible,  and  over  which  he  had  no 
control." 

In  Pratt  v.  State  (1908)  63  Tex. 
Crim.  Rep.  281,  109  S.  W.  138,  the  de- 
fense made  the  novel  contention  that 
the  cross-examination  of  the  absent 
witness  should  not  have  been  intro- 
duced at  the  subsequent  trial,  inas- 


much as  defendant's  counsel  would 
have  the  right  to  waive  the  questions 
asked  upon  the  former  trial,  and  could 
not  in  the  subsequent  trial  be  forced, 
over  their  objections,  to  propound  the 
same  questions  or  draw  out  or  intro- 
duce before  the  jury  the  same  testi- 
mony offered  upon  a  former  trial,  and 
that  a  great  many  of  such  questions 
could  not  be  propounded  by  the  state's 
counsel  under  the  rules  of  law,  and  that 
such  testimony  would  be  inadmissible 
upon  the  part  of  the  state.  In  other 
words,  that  to  permit  the  introduction 
of  the  record  of  the  cross-examination 
of  the  deceased  witness  by  the  state 
was  in  effect  to  permit  the  state  to 
cross-«xamine  its  own  witness.  The 
court,  however,  refused  to  accept  this 
contention,  and  held  that,  if  material, 
the  testimony  was  admissible,  whether 
elecited  upon  direct  or  cross  examina- 
tion. 

In  some  cases  the  question  of  the 
admission  of  reproduced  evidence  of 
a  witness  at  a  former  trial,  or  pre- 
liminary examination,  has  been  dis- 
cussed as  though  it  was  a  breach  of 
the  rule  against  hearsay  evidence;  but 
it  has  been  held  that  the  admission  of 
the  testimony  of  an  absent  witness,  as 
given  at  a  forpier  trial,  is  not  a  viola- 
tion of  the  hearsay  rule.  Putnal  v. 
State  (1908)  66  Fla.  86,  47  So.  864. 

There  are  a  few  early  decisions 
which  hold  that  the  testimony  of  wit- 
nesses at  former  trials,  or  preliminary 
hearings,  cannot  be  reproduced,  when 
their  presence  at  the  trial  cannot  be 
secured;  but  practically  all  of  these 
cases  have  been  overruled. 

In  State  v.  Foulk  (1896)  67  Kan. 
255,  45  Pac.  603,  it  was  held  that  the 
production  of  the  testimony  of  a  wit- 
ness as  given  on  a  former  trial  was  a 
violation  of  the  right  of  the  accused 
to  confront  the  witnesses  against  him. 
In  that  case  the  attempt  was  made  to 
read  notes  of  the  testimony  of  a  wit- 
ness at  a  former  trial,  without  any- 
thing to  show  why  he  was  not  pro- 
duced before  the  court.  The  court 
held  that  this  violated  the  constita- 
tional  right  of  accused  to  meet  the 
witnesses  against  him  face  to  face. 

But  in  State  v.  Nelson  (Kan.)  supra, 
it  was  said  of  that  case:     "There  it 
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vas  held  to  be  error  to  admit  in  evi- 
dence, over  the  objection  of  defendant, 
the  testimony  given  by  a  witness  in  a 
former  trial,  but  the  record  disclosed 
the  fact  that  one  objection  made  to  it 
was  that  the  whereabouts  of  the  wit- 
ness were  known  to  the  state,  and  no 
reason  had  been  shown  why  he  was 
not  produced.  It  was  agreed  that  he 
was  confined  in  the  penitentiary,  but 
this  did  not  necessarily  prevent  his 
being  brought  into  court.  His  im- 
prisonment made  him  an  incompetent 
witness,  but  this  is  an  objection  the 
defendant  might  have  waived,  and  ap- 
parently was  disposed  to  waive.  A 
reading  of  the  opinion  shows  that  the 
question  whether  such  testimony 
might  be  received  when,  for  any  rea- 
son, the  attendance  of  the  witness 
could  not  be  procured,  was  neither  de- 
termined nor  discussed  by  this  court." 

In  State  v.  Atkins  (1807)  1  Overt 
(Tenn.)  229,  it  was  held  that  evidence 
given  at  a  former  trial  by  a  witness 
since  deceased  was  not  admissible  at 
the  subsequent  trial,  as  such  admis- 
sion would  violate  the  defendant's 
right  to  confront  the  witness,  but  this 
case  was  expressly  mentioned  and  in 
effect  overruled  in  the  subsequent  case 
of  Kendrick  v.  State  (1850)  10  Humph. 
(Tenn.)  479,  involving  the  admission 
of  testimony  taken  at  a  preliminary 
examination. 

In  Cline  v.  State  (1896)  36  Tex. 
Grim.  Rep.  320,  61  Am.  St.  Rep.  850, 
36  8.  W.  1099,  37  S.  W.  722,  in  a  very 
exhaustive  and  able  opinion,  it  was 
held  that  the  admission  of  testimony 
of  a  deceased  witness,  given  at  the  ex- 
amination, violated  defendant's  con- 
stitutional right  to  be  confronted  with 
the  witness  against  him.  This  case 
was  followed  in  Cox  v.  State  (1896)  — 
Tex.  Crim.  Rep.  — ,  36  S.  W.  435,  but 
was  overruled  by  Porch  v.  State 
(1907)  51  Tex.  Crim.  Rep.  7,  99  S.  W. 
1122,  which  disapproved  the  prevail- 
ing opinion  in  Cline  v.  State,  and  held, 
in  accordance  with  the  able  dissenting 
opinion  in  that  case,  that  the  constitu- 
tional right  of  the  accused  to  be  con- 
fronted with  witnesses  against  him  is 
not  violated  by  the  admission  of  testi- 
mony taken  at  the  examination  of  a 
witness  since  deceased. 


Subsequently  in  Kemper  v.  State 
(1911)  63  Tex.  Crim.  Rep.  1,  138  S.  W. 
1026,  the  opinion  of  which  was  written 
by  a  special  judge  in  the  absence  of 
one  of  the  regular  judges,  who  was 
disqualified  in  the  particular  case,  and 
the  majority  of  the  court,  as  so  con- 
stituted, held  that  the  testimony  of  a 
witness  taken  in  an  examining  trial,  or 
in  a  habeas  corpus  proceeding,  or  any 
other  preliminary  investigation  where 
the  witness,  subsequent  to  giving  tes- 
timony, but  before  trial  of  the  accused 
upon  indictment,  dies  or  removes 
from  the  jurisdiction  of  the  state  with- 
out any  responsibility  therefor  being 
chargeable  against  the  accused,  is  not 
admissible  against  the  defendant  in  a 
trial  upon  an  indictment  for  a  felony, 
no  matter  how  the  testimony  may  have 
been  taken  and  preserved.  However, 
when  the  question  next  arose  before 
the  court  as  regularly  constituted,  in 
Robertson  v.  State  (1911)  63  Tex. 
Crim.  Rep.  216,  142  S.  W.  533,  Ann. 
Cas.  1913C,  440,  the  court  reverted  to 
its  former  trend  of  decisions,  and 
virtually  overruled  the  Kemper  Case, 
holding  that  the  constitutional  provi- 
sion entitling  accused  to  confront  the 
witnesses  against  him  is  satisfied  if 
he  has  the  opportunity  to  confront 
them  on  the  first  trial,  and  therefore 
evidence  taken  at  the  time  may  be 
used  against  him  on  a  second  trial. 

The  conflict  of  opinion  in  Texas  re- 
sults from  difference  of  opinion  as  to 
whether  or  not  the  adoption  of  the 
common  law,  so  far  as  it  was  adopted, 
included  the  statutes  which  permitted 
reproduction  of  this  class  of  evidence. 
Since  those  statutes  did  not  expressly 
permit  the  reproduction  of  evidence, 
but  merely  provided  for  its  perpetua- 
tion, and  the  admission  of  the  evi- 
dence was  upon  judicial  construction, 
it  would  seem  that  it  was  part  of  the 
conunon  law,  and  that,  therefore,  the 
test  against  such  practice,  on  the 
ground  that  it  was  statutory,  was  ill 
advised. 

Some  other  courts  have  held  that 
the  right  of  accused  to  he  confronted 
with  the  witnesses  against  him  is  not 
afforded  by  conferring  the  right  at  the 
preliminary  hearing.  Thus,  in  United 
State  V.  Angell  (1881)  11  Fed.  84,  and 
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State  V.  Potter  (1899)  6  Idaho,  584,  57 
Pac.  431,  overruling  Territory  v. 
Evans  (1890)  2  Idaho,  651,  7  L.R.A. 
646,  28  Pac.  232,  it  was  held  that  the 
admission  at  the  trial  of  testimony 
taken  at  the  preliminary  examinations 
violates  the  constitutional  right  of  ac- 
cused to  be.  confronted  with  witnesses 
against  him. 

The  Angell  Case  is  out  of  harmony 
with  later  cases  in  the  Federal  court, 
so  that  the  only  court  which  seems  to 
be  committed,  at  the  present  time,  to 
the  rule  that  reproduction  of  testi- 
mony of  an  unobtainable  witness  vio- 
lates the  provision  of  the  Constitution, 
seems  to  be  Idaho. 

But  attention  may  also  be  called  to 
People  v.  Chung  Ah  Chue  (1881)  57 
CaL  567,  and  People  v.  Qurise  (1881) 
59  CaL  843,  where  the  evidence  was 
held  not  admissible  under  the  Call- 
fomia  statutes;  and  Finn  v.  Com. 
(1827)  5  Rand.  (Va.)  701,  where  ab- 
sence from  the  state  was  held  not  suffi- 
cient to  permit  reproduction  of  the 

GVidGIlCfi 

In  state  v.  Collins  (1871)  82  Iowa, 
36,  the  state  attempted  to  introduce 
in  a  murder  case  the  testimony  of  a 
witness  taken  by  the  committing 
magistrate..  There  was  nqthing  to 
show  why  the  witness  was  not  pres- 
ent at  thie  trial,  but  the  evidence  was 
objected  to  as  incompetent.  The  court 
held  that,  under  the  constitutional 
provision  that  accused  should  be  con- 
fronted with  the  witnesses  against 
him,  the  evidence  was  inadmissible. 
The  court  said:  "Here  is  a  clear  and 
express  declaration  of  the  right  of  the 
defendant  'in  a  criminal  prosecution' 
'to  be  confronted  with  the  witnesses 
against  him.'  This  right  to  have  them 
brought  into  court,  where  he  can  see 
them  while  they  give  evidence  against 
him,  is  secured  by  this  constitutional 
provision.  Their  testimony  can  be 
given  only  upon  the  trial  of  the  cause, 
and  face  to  face  with  the  accused; 
and  any  act  of  the  legislature  purport- 
ing to  authorize  depositions  of  wit- 
nesses, taken  out  of  court,  to  be  used 
against  a  party  on  trial  in  a  criminal 
case,  would  be  in  conflict  with  this  sec- 
tion of  the  Constitution,  and  therefore 
void." 


In  Barron  v.  People  (1848)  1  N.  T. 
891,  where  the  statute  authorized  the 
admission  of  the  reproduction  of  tes- 
timony, and  there  was  no  constitution- 
al provision  to  prevent  it,  Bronson,  J., 
says  that  the  requirement  of  the  Con- 
stitution that  accused  shall  have  the 
right  to  be  confronted  with  witnesses 
against  him  "means  something  more 
than  that  the  accused  shall  have  the 
right  to  stand  face  to  face  with  his 
accuser  out  of  court;  it  means  that 
they  shall  be  confronted  on  the  trial, 
so  that  the  judge  and  jury  may  have 
the  opportunity  of  observing  the  ap- 
pearance and  manner  of  the  witness, 
as  well  as  hearing  what  he  has  to  say 
— the  former  sometimes  proving  a 
complete  antidote  to  the  latter,  as  is 
well  known  to  every  nisi  prius  lawyer. 
We  cannot  very  well  overestimate  the 
importance  of  having  the  witness  ex- 
amined and  cross-examined  in  pres- 
ence of  the  court  and  jury." 

Again,  in  Oliver  v.  State  (1840)  6 
How.  (Miss.)  14,  the  court  merely 
states  that  depositions  taken  before 
the  conunitting  magistrate  are  not  evi- 
dence at  the  trial. 

Where  the  testimony  of  a  witness  on 
a  former  trial  was  not  offered  for  the 
purpose  of  proving  the  prior  trial  and 
conviction  of  defendant,  the  fact  that, 
as  one  of  the  incidents  of  the  introduc- 
tion of  such  testimony,  it  casually  be- 
comes known  to  the  jury  that  de- 
fendant had  already  been  tried,  would 
not  afford  ground  for  setting  aside 
the  second  verdict.  State  v.  Thompson 
(1903)  109  La.  296.  33  So.  320. 

S,  Presenoe  and  oroaa-exatninaUon. 

(a)  tn  general. 

The  cases  permitting  the  reproduc- 
tion of  testimony  of  a  deceased  or  ab- 
sent witness  are  all  based  on  the 
theory  that  accused  has  been  present 
when  the  testimony  was  given,  and 
had  the  oportunity  of  cross-examining 
the  witness.  Therefore,  if  such  op- 
portunity did  not  exist,  the  testimony 
is  inadmissible.  Collier  v.  State 
(1853)  13  Ark.  676. 

So,  where  the  testimony  was  given 
upon  application  for  a  warrant,  and 
the  witness  has  since  died,  such  testi- 
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mony  is  not  admissible  at  the  trial. 
State  V.  Hill  (1835)  20  S.  C  L.  (2  Hill) 
607,  27  Am.  Dec.  406.  The  court  said: 
"No  rule  would  be  productive  of  more 
mischief  than  that  which  would  al- 
low the  ex  parte  depositions  of  wit- 
nesses, and  especially  in  criminal 
cases,  to  be  admitted  in  evidence. 
Charges  for  criminal  offenses  are  most 
generally  made  by  the  party  injured, 
and  under  the  influence  of  the  excite- 
ment incident  to  the  wrong  done;  and 
however  much  inclined  the  witness 
may  be  to  speak  the  truth,  and  the 
magistrate  to  do  his  duty  in  taking  the 
examination,  his  evidence  will  receive 
a  coloring  in  proportion  to  the  degree 
of  excitement  under  which  he  labors, 
which  the  judgment  may  detect,  but 
which  it  is  impossible  exactly  to  de- 
scribe; and  we  know,  too,  how  neces- 
sary a  cross-examination  is  to  elicit  the 
whole  truth  from  even  a  willing  wit- 
ness; and  to  admit  such  evidence, 
without  the  means  of  applying  the 
ordinary  tests,  would  put  in  jeopardy 
the  dearest  interests  of  the  com- 
munity." * 

And  in  Carpenter  v.  State  (1893) 
68  Ark.  233,  24  S,  W.  247,  it  was  held 
that  where  it  did  not  appear  from 
"the  magistrate's  certificate  or  other 
competent  evidence  that  the  defendant 
was  present  at  the  examination,  and 
had  an  opportunity  to  cross-examine 
the  witness,  the  deposition  of  a  de- 
ceased witness  was  not  admissible,  and 
headings  in  the  deposition — "cross-ex- 
amination," "redirect  examination" — 
were  insuiiScient  to  establish  that  fact 

So,  in  Collier  v.  State  (Ark.)  supra, 
it  was  held  that  the  deposition  of  a 
witness  since  deceased,  taken  by 
magistrates  acting  as  an  examining 
court,  before  the  accused  was  arrested, 
and  not  in  his  presence,  was  not  ad- 
missible, because  in  violation  of  the 
right  of  accused  to  confront  witnesses. 

In  Byrd  v.  State  (1888)  26  Tex.  App. 
374,  9  S.  W.  759,  it  was  held  that,  as 
a  predicate  for  the  admission  of  such 
testimony,  it  must  be  shown  not  only 
that  defendant  was  present  at  the  ex- 
amining trial,  but  that  he  was  the  de- 
fendant in  the  proceeding,  and  was  af- 
forded the  privilege  of  cross-examin- 
ing the  witness. 

16  AJL.Rv— 38. 


On  a  trial  of  one  for  perjury  alleged 
to  have  been  committed  at  the  prelim- 
inary examination  of  another  on  the 
charge  of  murder,  testimony  of  an- 
other witness  at  such  preliminary  ex- 
amination tending  to  contradict  the 
testimony  given  by  defendant  was  in- 
admissible, as  defendant  was  not  a 
party  in  that  case,  was  not  present 
when  such  witness  was  examined,  and 
had  neither  the  opportunity  nor  the 
right  to  cross-examine  him.  Barre  v. 
State  (1911)  99  Ark.  629,  189  S.  W. 
641. 

In  State  v.  Campbell  (1844)  80  S.  C. 
L.  (1  Rich.)  124,  it  was  held  that  the 
testimony  of  a  witness  taken  at  a  cor- 
oner's inquest,  signed  by  the  witness, 
and  returned  to  the  clerk,  was  not  ad- 
missible, after  the  death  of  the  wit- 
ness, at 'a  trial  of  defendant  for  mur- 
der, inasmuch  as  defendant  was  not 
present  at  the  inquest,  and  therefore 
had  no  opportunity  to  confront  and 
cross-examine  the  witness. 

In  Nixon  v.  State  (1908)  53  Tex. 
Crim.  Rep.  325,  109  S.  W.  981,  one  of 
the  grounds  given  for  rejecting  such 
testimony  was  that  it  did  not  definite- 
ly appear  that  it  was  taken  in  the 
presence  of  the  accused,  with  an  op- 
portunity for  cross-examination. 

In  State  v.  Wilson  (1880)  24  Kan. 
189,  36  Am.  Rep.  257,  testimony  taken 
at  an  ekamination  held  in  the  room  of 
\the  injured  party  was  held  to  be  ad- 
missible, the  attorney  for  defendant 
being  present,  but  defendant  being 
absent  by  choice. 

And  in  Ex  parte  Meyers  (1894)  33 
Tex.  Crim.  Rep.  204,  26  S.  W.  196,  it 
is  held. that  where,  by  statute,  one  ar- 
rested, charged  with  causing  the  death 
of  a  person,  may  be  compelled  to  at- 
tend the  inquest  by  the  justice,  who 
may  hold  an  examining  court  while 
holding  the  inquest,  and  the  accused 
is  so  compelled  against  his  protest, 
and  is  represented  by  counsel,  and 
given  an  opportunity  to  cross-examine 
a  witness,  but  declines  to  do  so,  and 
the  witness  dies,  his  testimony  is  ad- 
missible at  any  subsequent  trial  of  ac- 
cused for  the  killing. 

The  mere  fact  that  the  accused  had 
notice  of  the  taking  of  a  deposition 
will  not  warrant  its  reproduction,  in 


Digitized  by  VjOOQIC 


514 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [15  AiX 


case  of  the  death  of  the  witness,  if  ac- 
cused was  not  present  at  the  time. 
United  States  v.  French  (1902)  117 
Fed.  976. 

Before  the  testimony  of  the  witness 
at  a  former  trial  can  be  reproduced, 
it  must  be  shown  that  accused  had  the 
opportunity  of  cross-examining  him. 
Betts  V.  State  (1912)  65  Tex.  Grim. 
Rep,  858,  144  S.  W.  677. 

In  State  v.  Webb  (1794)  2  N.  C  (1 
Hayw.)  103,  the  attempt  was  made  to 
introduce  a  deposition  taken  in  the  ab- 
sence of  accused,  and  the  court  says 
the  statute  clearly  implies  that  it  must 
be  taken  in  his  presence.  It  is  a  rule 
of  the  common  law,  founded  on  natural 
justice,  that  no  man  shall  be  prej- 
udiced by  evidence  which  he  had  not 
the  opportunity  to  cross-examine. 

To  permit  the  reproduction  of  the 
testimony  of  a  witness  at  the  prelimi- 
nary examination  after  his  death,  it  is 
absolutely  necessary  that  the  accused 
should  have  been  present  and  had  the 
opportunity  of  cross-examining  him. 
State  V.  Campbell  (1844)  30  S.  C.  L. 
(1  Rich.)  124.  The  court  says  it  is 
only  in  the  examination  and  cross-ex- 
amination that  the  knave  can  be  de- 
tected, errors  of  fact  exposed,  or  false 
imaginations  expunged,  and  the  whole 
narrative  of  the  witness  reduced 
down  to  the  measure  of  exact  truth 
and  legal  application  to  the  particular 
case  before  the  court.  The  dissenting  / 
judge,  however,  after  showing  that  the 
early  English  cases  permitted  repro- 
duction of  the  testimony  of  the  de- 
ceased witness,  although  there  had 
been  no  opportunity  for  cross-ex- 
amination, said:  "I  attach  no  conse- 
quence to  the  presence  of  the  pris- 
oner, or  his  right  of  cross-examina- 
tion. Neither  of  them  is  of  any  in- 
trinsic consequence  to  truth." 

Where,  upon  the  first  appeal  from  a 
conviction,  the  court  ruled  that  error 
was  committed  in  excluding  a  ques- 
tion asked  of  a  witness  upon  cross- 
examination,  and  such  witness  was 
absent  at  the  second  trial,  and  his  tes- 
timony at  the  first  trial  was  used,  the 
court  held  that,  inasmuch  as  upon  the 
first  appeal  the  testimony  was  pre- 
sented to  the  court  in  narrative  form, 
and  upon  second  appeal,  in  consider- 


ing the  whole  testimony,  it  appeared 
that  the  particular  question  was  sub- 
stantially answered  in  other  parts  of 
the  witness's  testimony,  it  could  not 
be  said  that  defendant  was  denied  the 
full  right  to  cross-examine  the  wit- 
ness, and  there  was  no  error  in  re- 
ceiving the  testimony  of  the  witness, 
upon  a  showing  that  he  was  absent 
from  the  state  at  the  time  of  the  sec- 
ond trial.  State  v.  Moeller  (1912)  24 
N.  D.  165, 138  N.  W.  981. 

See  also  Rex  v.  Eriswell  (1790)  3 
T.  R.  722,  100  Eng.  Reprint,  823,  on 
the  admissibility  of  depositions  in  evi- 
dence where  the  defendant  did  not 
have  an  opportunity  for  cross-exami- 
nation. 

(h)  Waiver. 

The  courts  have  held  that  an  ac- 
cused might  waive  his  right  to  be  pres- 
ent and  cross-examine  the  witness,  so 
as  to  render  admissible  testimony 
taken  in  his  absence.  People  v. 
Schultz-Knighten  (1917)  277  lU.  238, 
115  N.  E.  140. 

It  i«  the  defendant  alone  who  can 
raise  the  question  of  admissibility  of 
testimony  of  a  witness  given  at  a 
former  trial,  on  the  ground  that  the 
admission  of  such  testimony  violates  ■ 
the  provision  of  the  Constitution  re- 
garding confrontation  of  witnesses. 
Smith  V.  State  (1912)  66  Tex.  Crim. 
Rep.  693, 148  S.  W.  722. 

In  Bostick  v.  State  (1842)  S 
Humph.  (Tenn.)  844,  it  was  held  that 
the  deposition  of  a  deceased  witness, 
taken  by  the  magistrate  as  part  of  the 
commitment  proceedings,  was  admis- 
sible at  the  trial  of  the  defendant  for 
homicide,  where  he  knew  that  the  dep- 
osition was  being  taken,  and  had  an 
opportunity  to  cross-examine  the  wit- 
ness, but  declined  to  be  present. 

In  Wells  V.  State  (1891)  —  Ark.  — , 
16  S.  W.  577,  where  the  prosecution 
offered  testimony  given  at  a  former 
trial  by  a  witness  too  sick  to  attend, 
and  defendant  objected  to  its  admis- 
sion, and  insisted  that  the  testimony 
as  given  at  the  preliminary  examina- 
tion be  read  instead,  but  objected  gen- 
erally after  it  was  partly  read,  it  was 
held  that  he  had  waived  the  presence 
of  the  witness. 
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And  in  People  v.  Arthur  (1892)  93 
Cal.  536,  29  Pac.  126,  where  defendant 
introduced  part  of  the  written  testi- 
mony as  given  at  the  examination,  it 
was  held  not  to  be  error  to  permit  the 
prosecution  to  introduce  a  preceding 
part  on  substantially  the  same  sub- 
ject, explanatory  and  illustrative  of 
that  introduced  by  defendant. 

But  the  fact  that  defendant  waived 
examination,  or  objected  to  the  pro- 
ceeding, will  not  make  such  testimony 
inadmissible.  Thus,  in  Com.  v.  Keck 
(1892)  148  Pa.  639.  24  Atl.  161,  it  was 
held  that  testimony  given  at  the 
preliminary  hearing  by  a  witness 
since  deceased,  who  was  cross-ex- 
amined by  defendant's  counsel,  was 
admissible,  although  defendant  waived 
examination. 

An  accused  cannot  waive  examina- 
tion so  as  to  prevent  the  use  of  evi- 
dence taken  by  the  committing  magis- 
trate from  being  used  at  his  trial,  if 
the  witness  has  left  the  state.  Percy 
v.  State  (1899)  125  Ala.  63,  27  So.  844. 

Testimony  of  an  absent  witness, 
given  at  an  examining  trial,  is  not 
rendered  inadmissible  by  the  fact  that 
defendant  waived  examination,  as  the 
statute  makes  it  the  duty  of  a  justice 
to  examine  into  the  facts  of  the  case 
before  him,  and  a  waiver  by  defend- 
ant does  not  defeat  his  jurisdiction  to 
proceed  with  the  Inquiry.  Eyer  t. 
SUte  (1914)  112  Ark.  37,  164  S.  W. 
766,  Ann.  Cas.  1916B,  30. 

(e)  Presence  of  counsel. 

It  is  not  essential  to  the  admission 
of  such  testimony  that  the  accused  be 
actually  represented  by  counsel  at  the 
examination.  Thus,  in  Bulter  v.  State 
(1907)  83  Ark.  272,  103  S.  W.  882,  it 
was  held  that  the  fact  that  accused, 
who  was  present  at  the  examination, 
was  not  represented  by  counsel,  did 
not  make  the  testimony  of  an  absent 
witness  inadmissible,  the  constitution- 
al guaranty  that  accused  be  con- 
fronted with  the  witnesses  being  ful- 
filled by  his  being  present  when  the 
testimony  was  given. 

Where  the  defendant  was  present  at 
the  preliminary  examination  and 
heard  the  testimony  of  the  witnesses, 
and  was  given  the  opportunity  to 
croRs-examine  them,  and  did  propound 


some  questions,  the  fact  that  he  was 
not  represented  by  counsel  will  not 
render  the  testimony  inadmissible  at 
the  trial.  Foe  v.  State  (1910)  95  Ark. 
172, 129  S.  W.  292. 

In  McNamara  v.  State  (1895)  60 
Ark.  400,  30  S.  W.  762,  it  was  held  that 
the  deposition  of  a  witness  who  has 
since  removed  beyond  the  jurisdiction, 
taken  by  a  coroner  acting  as  a  com- 
mitting court,  was  admissible,  accused 
being  present  in  custody  of  the  au- 
thorities, and  being  told  of  his  right 
to  cross-examine  witnesses,  though  he 
was  not  at  the  time  represented  by 
counsel,  he  not  having  asked  so  to  be 
represented.  : 

And  in  People  v.  Gilhooley  (1905) 
108  App.  Div.  234,  95  N.  Y.  Supp.  636, 
19  N.  Y.  Crim.  Rep.  541,  affirmed  with- 
out opinion  in  (1907)  187  N.  Y.  551, 
80  N.  E.  1116,  it  was  held  that  testi- 
mony of  a  witness  who  could  not  be 
produced  at  the  trial  was  admissible, 
it  appearing  that  the  witness  was  ex- 
amined in  the  presence  of  the  accused, 
who  had  an  opportunity,  but  chose  not 
to  have  counsel.  > 

In  Com.  V.  Lenousky  (1903)  206  Pa.' 
277,  55  Atl.  977,  such  testimony  was 
held  not  admissible,  where  defendant 
was  present,  but  did  not  have  counsel, 
and  was  not  informed  of  his  right  to 
cross-examine  the  witnesses.  i 

The  Canadian  statute  makes  pres- 
ence of  counsel  before  the  committing 
magistrate  necessary  to  authorize  re- 
production of  a  deposition  taken  by 
him  at  the  trial,  in  case  of  the  death  of 
the  witness.  And  the  court  in  Rex 
V.  Snelgrove  (1906)  12  Can.  Crim.  Cas. 
189,  held  that  the  provision  of  the 
statute  was  conclusive. 

Counsel  must  be  present  during  the 
entire  time  of  taking  the  deposition. 
If  the  session  is  interrupted,  and  then 
proceeds  in  absence  of  counsel,  so 
that  he  has  no  opportunity  to  cross-ex- 
amine as  to  a  portion  of  the  testimony, 
the  testimony  cannot  be  reproduced. 
Rex  V.  Trevane  (1902)  6  Can.  Crim. 
Cas.  124,  4  Ont  L.  Rep.  475. 

tll.  What  (Hrciimstancea  vHll  fuatify  re- 
producttan  of  testimony. 

a.  Death  of  wttnesa. 
While  there  has  been  more  or  less 
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opposition  to  the  rule  that  the  testi- 
mony of  absent  witnesses  might  be  re- 
produced, the  subdivision  of  the  rule 
which  relates  to  the  testimony  of  dead 
witnesses  met  with  less  opposition 
than  some  of  the  others,  and  there 
seems  to  be  no  dissenting  voice  at  the 
present  time,  so  that  it  may  be  re- 
garded as  settled  that,  in  case  of  the 
death  of  a  witness  whom  accused  had 
the  opportunity  to  cross-examine,  his 
testimony  may  be  reproduced  at  the 
trial. 

United  States. — Mattox  v.  United 
States  (1896)  156  U.  S.  237,  89  L.  ed. 
409,  15  Sup.  Ct.  Rep.  337;  United 
States  V.  Greene  (1906)  146  Fed.  795. 
I    Alabama. — Horton  v.  State   (1875) 

63  Ala.  488;  Roberts  v.  State  (1881) 
68  Ala.  615;  Floyd  v.  State  (1886)  82 
Ala.  16,  2  So.  683;  Jones  v.  State 
(1911)  174  Ala.  85,  57  So.  36;  Bone  v. 
State  (1916)  13  Ala.  App.  6.  68  So. 
702. 

Arkansas.— Green  v.  State  (1881)  88 
Aric.  304;  Redd  v.  State  (1898)  65  Ark, 
475,  47  S.  W.  119. 

California.  —  People  v.  Murphy 
<1872)  45  Cal.  137. 

Colorado.— Young  v.  People  (1913) 

64  Colo.  293,  130  Pac.  1011. 
District    of    Columbia. — Miller    v. 

United  States  (1913)  41  App.  D.  C. 
52,  writ  of  certiorari  denied  in  (1913) 
231  U.  S.  755,  58  L.  ed.  468,  34  Sup. 
Ct.  Rep.  323. 

I  Illinois.— Stern  v.  People  (1882)  102 
111.  540, 

Iowa.— State  v.  Kimes  (1911)  162 
Iowa,  240,  132  N.  W.  180. 

Kentucky.— O'Brian  v.  Com.  (1869) 
6  Bush,  663;  Kean  v.  Com.  (1873)  10 
Bush,  190, 19  Am.  Rep.  63, 1  Am.  Crim. 
Rep.  199;  Fuqua  v.  Com.  (1904)  118 
Ky.  678,  81  S.  W.  923;  Austin  v.  Com. 
(1906)  124  Ky.  55,  98  S.  W.  295;  John- 
son v.  Com.  (1902)  24  Ky.  L.  Rep.  842, 
70  S.  W.  44;  Thomas  v.  Com.  (1892)  14 
Ky.  L.  Rep.  288,  20  S.  W.  266. 

Louisiana.— State  v.  Cook  (1871)  23 
La.  Ann.  847;  State  v.  Thompson 
(1903)  109  La.  296. 

Maine.— State  v.  Herlihy  (1906)  102 
Me.  310,  66  Atl.  643. 

Michigan.— People  v.  Sligh  (1882) 
48  Mich.  64,  11  N.  W.  782;  People  v. 
Dowdigan  (1888)  67  Mich.  96,  38  N. 
W.  920. 


Minnesota. — State  v.  Georgia  (1896) 
60  Minn,  503,  63  N.  W.  100. 

Mississippi.  —  Lipscomb  v.  State 
(1898)  76  Miss.  223,  26  So.  158. 

MissourL — Garrett  v.  State  (1839)  6 
Mo.  1;  State  v.  Able  (1877)  65  Mo. 
357;  State  v.  Elliott  (1886)  90  Mo. 
350,  2  S.  W.  411 ;  State  v.  Moore  (1900) 
156  Mo.  204,  56  S.  W,  883. 

Montana. — State  v.  Byers  (1895)  16 
Mont.  665,  41  Pac.  708,  distinguishing 
State  V.  Lee  (1893)  13  Mont.  248,  33 
Pac.  690, 

Nebraska.— Hair  v.  State  (1884)  16 
Neb.  601,  21  N.  W.  464,  4  Am.  Crim. 
Rep,  127. 

Nevada. — State  v.  Johnson  (1877) 
12  Nev.  121. 

New  York.— People  v.  Elliott  (1902) 
172  N,  Y.  146,  60  L.R.A.  318.  64  N,  E. 
837,  15  Am.  Crim.  Rep.  627,  affirming 
(1901)  66  App,  Div.  179,  73  N.  Y. 
Supp.  279;  People  v.  Vitusky  (1913) 
155  App.  Div,  139,  140  N.  Y,  Supp.  19; 
People  V.  Penhollow  (1886)  42  Hun, 
103;  People  v.  Qualey  (1914)  210  N. 
Y,  202,  104  N.  E,  138,  Ann.  Cas.  1916A, 
1108,  affirming  (1913)  157  App.  Div. 
916,  142  N,  Y.  Supp.  1136.  . 

North  Carolina. — State  v.  Taylor 
(1868)  61  N.  C.  (Phill.  L.)  608. 

Oklahoma. — Mendenhall  v.  United 
States  (1911)  6  Okla.  Crim.  Rep.  436, 
119  Pac.  694;  Washmood  v.  United 
States  (1913)  10  Okla.  Crim.  Rep.  254, 
136  Pac.  188;  Stealer  v.  State  (1914) 
10  Okla.  Crim.  Rep.  460,  138  Pac.  395; 
Games  v.  State  (1918)  14  Okla.  Crim. 
Rep.  686.  179  Pac.  475. 

Ohio.— Summons  v.  State  (1856)  6 
Ohio  St,  325. 

Oregon,— State  v.  Walton  (1909)  63 
Or.  557,  99  Pac.  431,  rehearing  denied 
in  (1909)  63  Or.  666, 101  Pac.  389. 102 
Pac,  173. 

Tennessee.  —  Johnston  v.  State 
(1821)  2  Yerg.  68;  Nelson  v.  SUte 
(1852)  2  Swan,  237. 

Texas.— Irving  v.  State  (1912)  67 
Tex.  Crim.  Rep.  588,  160  S.  W.  611; 
Sweat  v.  State  (1916)  77  Tex.  Crim. 
Rep,  287,  178  S.  W,  654;  English  v. 
State  (1919)  85  Tex.  Crim.  Rep.  460, 
213  S.  W.  632;  Black  v.  State  (1876)  1 
Tex.  App.  868;  Arnwine  v.  State 
(1908)  64  Tex.  Crim.  Rep.  218,  114  S. 
W.  796;  Roquemore  v.  State   (1909) 
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59  Tex.  Crim.  Rep.  568, 129  S.  W.  1120; 
Potta  V.  State  (1883)  26  Tex.  App.  663, 
14  S.  W.  456;  Cox  v.  State  (1889)  28 
Tex.  App.  92,  12  S.  W.  493;  Pratt  v. 
State  (1908)  63  Tex.  Crim.  Rep.  281, 
109  S.  W.  138;  McCue  v.  State  (1914) 
76  Tex.  Crim.  Rep.  137,  170  S.  W.  280, 
Ann.  Cas.  1918C,  674;  Millner  v.  State 
(1914)  75  Tex.  Crim.  Rep.  22,  169  S. 
W.  899;  Russell  v.  State  (1921)  — 
Tex.  Crim.  Rep.  — ,  232  S.  W.  809. 

Washington.  —  State  v.  Gushing 
(1897)  17  Wash.  644,  60  Pac.  612. 

Wisconsin.— Jackson  v.  State  (1892) 
81  Wis.  127,  61  N.  W.  89. 

In  United  States  v.  Greene  (1906) 
146  Fed.  795,  it  was  held  that  testi- 
mony given  before  a  United  States 
commissioner  in  a  proceeding  for  the 
return  of  prisoners  from  that  ju- 
dicial district  to  the  district  where  the 
indictments  were  pending,  and  in 
vhich  the  question  was  whether  there 
vas  probable  cause  of  their  guilt  so 
that  they  ought  to  be  removed  to  that 
district  for  trial,  was  admissible  after 
the  death  of  the  witnesses  at  the  trial 
npon  the  indictment. 

The  testimony  introduced  at  a 
former  trial  as  a  predicate  for  the  in- 
troduction of  a  dying  declaration  is 
admissible  with  the  dying  declaration, 
and  as  a  predicate  therefor,  at  a  sub- 
sequent trial,  the  witness  having  since 
died.  Roquemore  v.  State  (1909)  69 
Tex.  Crim.  Rep.  668,  129  S.  W.  1120. 

b.  Absence  of  vHtneae. 

1.  In  general. 
The  courts  did  not  accept  the  prin- 
ciple that  testimony  of  an  absent  wit- 
ness could  be  reproduced  as  readily 
as  they  did  the  proposition  that  death 
was  a  ground  of  permitting  such  re- 
production. And  as  the  rule  has  been 
accepted,  various  conditions  have  been 
made  which  have  required  time  to 
overcome,  and  they  are  not  entirely 
overcome  even  at  the  present  time. 
It  seems  logical  to  hold  that,  if  death 
permits  the  reproduction  of  the  tes- 
timony of  the  witness,  his  absence  be- 
yond the  jurisdiction  of  the  court,  so 
that  his  presence  cannot  be  secured  at 
the  trial,  would  require  the  same  re- 
snlt  The  courts  have  quite  generally 
Adopted  such  ruling.    But  some  of  the 


courts  require  evidence  that  he  is  per- 
manently or  indefinitely  beyond  the 
jurisdiction.  Others  hold  that  the 
mere  fact  that  hia  whereabouts  can- 
not be  discovered  is  not  sufficient  to 
admit  the  testimony.  Most  of  the 
cases  state  the  rule  that  if  he  is  ab- 
sent by  procurement  of  accused  the 
evidence  is  admissible,  but  the  eases 
are  comparatively  few  where  that 
question  has  squarely  arisen  for  deci- 
sion. 

The  prevailing  rule  at  the  present 
time,  however,  is  that  absence  of  the 
witness  will  justify  reproduction  of 
his  tc     mony. 

Alabama. — Perry  v.  State  (1888)  87 
Ala.  30,  6  So.  425;  Knight  v.  State 

(1893)  103  Ala.  48,  16  So.  7;  Burton  v. 
State  (1896)  115  Ala.  1,  22  So.  586; 
Pate  V.  State  (1907)  158  Ala.  1,  48  So. 
888;  Francis  v.  State  (1914)  188  Ala. 
39.  65  So.  969;  South  v.  State  (1888)  86 
Ala.  617,  6  So.  62;  Pope  v.  State 
(1913)  188  Ala.  61,  63  So.  71;  Jaeobi 
V.  State  (1901)  133  Ala.  1,  82  So.  168; 
Matthews  v.  State  (1892)  96  Ala.  64, 
11  So.  203;  Brown  v.  State  (1914)  11 
Ala.  App.  821,  66  So.  829;  Tyra  v. 
State  (1919)  17  Ala.  App.  92,  82  So. 
631. 

Arkansas.  —  Vaughan      v.     State 

(1894)  68  Ark.  853,  24  S.  W.  885;  Poe 
V.  State  (1910)  95  Ark.  172,  129  S.  W. 
292;  Eyer  v.  State  (1914)  112  Ark.  87, 
164  S.  W.  766,  Ann.  Cas.  1916B,  30; 
Rogers  v.  State  (1918)  136  Ark.  161, 
206  S.  W.  152. 

California.  —  People  v.  Devine 
(1873)  46  Gal.  45. 

Colorado. — Young  v.  People  (1913) 
64  Colo.  293,  130  Pac.  1011;  Henwood 
V.  People  (1914)  57  Colo.  544, 143  Pac. 
373,  Ann.  Gas.  1916A,  1111. 

Florida.— Putnal  v.  State  (1908)  56 
Fla.  86,  47  So.  864. 

Georgia. — Hunter   v.   State    (1918) 

147  Ga.  823,  95  S.  E.  668;  Smith  v. 

State  (reported  herewith)  ante,  490. 

Indiana.— Wilson  v.  State  (1911) 
175  Ind.  458,  92  N.  E.  609;  Levi  v. 
State  (1914)  182  Ind.  188,  104  N.  E. 
765,  Ann.  Gas.  1917A,  654,  rehearing 
denied  in  (1914)  105  N.  E.  898. 

Iowa.— State  v.  Brown  (1911)  152 
Iowa,  427,  132  N.  W.  862;  State  v. 
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Nagel  (1919)  185  Iowa,  1038, 170  N.  W. 
289. 

Kansas.— State  v.  Nelson  (1904)  68 
Kan.  666,  76  Pac.  505,  1  Ann.  Gas.  468; 
State  V.  Simmons  (1908)  78  Kan.  852, 
98  Pac.  277;  State  v.  Gentry  (1912)  86 
Kan.  534,  120  Pac.  352. 

Louisiana. — State  v.  Stewart  (1882) 
84  La.  Ann.  1037;  State  v.  Jordan 
(1882)  34  La.  Ann.  1219;  State  v. 
Maddison  (1898)  60  La.  Ann.  679,  23 
So.  622. 

New  Mexico.  —  Territory  v.  Ayer 
(1910)  15  N.  M.  681, 113  Pac.  604. 

New  Yorit. — ^People  v.  Bruno  (1917) 
220  N.  Y.  702,  115  N.  E.  1004;  People 
V.  Gilhooley  (1906)  108  App.  Div.  234, 
95  N.  Y.  Supp.  636,  affirmed  in  (1907) 
187  N.  Y.  551,  80  N.  E.  1116. 

Olilahoma.— Warren  v.  State  (1911) 
6  Okla.  Crim.  Rep.  1,  34  L.R.A.(N.S.) 
1121,  115  Pac.  812;  Hawkins  v.  United 
States  (1910)  3  Okla.  Crim.  Rep. 
661,  108  Pac.  561 ;  Smallwood  v.  State 
(1917)  14  Okla.  Crim.  Rep.  125,  167 
Pac.  1154;  Kearns  v.  State  (1917)  14 
Okla.  Crim.  Rep.  142,  168  Pac.  242; 
Beshirs  v.  State  (1918)  14  Okla.  Crim. 
Rep,  678,  174  Pac.  577;  Liddell  ▼. 
State  (1920)  —  Okla.  Crim.  Rep.  — , 
193  Pac.  52;  Fitzsimmons  v.  State 
(1917)  14  Okla.  Crim.  Rep.  80,  166 
Pac.  453. 

Oregon.— State  v.  Walton  (1909)  53 
Or.  567,  99  Pac.  431,  rehearing  denied 
in  (1909)  53  Or.  566,  101  Pac.  389, 102 
Pac.  178;  State  v.  Meyers  (1911)  59 
Or.  537, 117  Pac.  818. 

South  Dakota. — State  v.  Heffernan 

(1908)  22  S.  D.  513,  25  L.R.A.(N.S.) 
868,  118  N.  W.  1027. 

Texas.— Garcia  v.  State  (1882)  12 
Tex.  App.  336;  Cowell  v.  State  (1884) 
16  Tex,  App.  68;  Gilbreath  v.  State 
(1888)  26  Tex.  App,  315,  9  S.  W.  618; 
Crook  V,  State  (1889)  27  Tex.  App.  198, 
11  S.  W.  444;  Ozark  v.  State  (1907) 
51  Tex.  Crim.  Rep,  106, 100  S,  W.  927; 
Long  V.  State  (1908)  66  Tex.  Crim. 
Rep.  55,  114  S.  W.  632;  Hobbs  v.  State 

(1909)  55  Tex.  Crim.  Rep.  299,  117  S, 
W.  811;  Grant  v.  State  (1912)  67  Tex. 
Crim,  Rep,  155,  42  L,R.A,(N,S.)  428, 
148  S.  W.  760;  Hughes  v.  State  (1912) 
68  Tex.  Crim.  Rep.  584,  152  S.  W.  912; 
Pace  V,  State  (1913)  69  Tex,  Crim. 
Rep.  27, 153  S.  W.  132;  Modello  v.  State 


(1919)  85  Tex.  Crim.  Rep.  291,  211  S. 
W,  944;  Brent  v.  State  (1921)  —  Tex. 
Crim.  Rep.  — ,  232  S.  W.  845. 

Utah.— State  v.  Vance  (1910)  38 
Utah,  1,  110  Pac.  434;  State  v.  Greene 
(1910)  38  Utah,  389,  115  Pac.  181; 
State  V.  Inlow  (1914)  44  Utah,  485, 141 
Pac.  530,  Ann.  Gas.  1917 A,  741 ;  State 
V.  Hillstrom  (1915)  46  Utah,  341,  150 
Pac.  935. 

Wyoming. — Mel  drum  ▼.  State  (1915) 
23  Wyo.  12.  146  Pac.  596;  Ivey  v.  State 
(1916)  24  Wyo.  1,  154  Pac.  589. 

As  seen  in  subd.  VI,  infra,  many  of 
the  states  have  enacted  statutes  which 
more  or  less  strictly  govern  the  re- 
production of  the  testimony  of  absent 
witnesses.  If  the  statute  prescribes 
the  terms  on  which  such  reproduction 
may  be  had,  it,  of  course,  governs,  and 
some  of  the  cases  cited  in  this  subdi- 
vision are  doubtless  governed  by  stat- 
utory provisions,  while  the  statute  is 
not  expressly  referred  to  as  the  con- 
trolling authority.  Therefore,  it  is 
necessary  to  know  what  the  statute 
is  in  any  particular  state,  before  it  can 
be  known  whether  or  not  a  decision 
from  that  state  is  out  of  harmony  with 
the  common-law  rule  as  announced  in 
other  states.  For  example,  there  are 
statutes  which  permit  the  reproduc- 
tion of  the  testimony  of  absent  wit- 
nesses only  when  they  are  permanent- 
ly or  indefinitely  outside  the  juris- 
diction, and  cases  which  emphasize  the 
necessity  of  permanent  or  indefinite 
nonresidence  are  doubtless  controlled 
by  statute. 

The  evidence  is  admissible  if  the 
witness  has  left  the  state  permanent- 
ly, or  for  an  indefinite  time.  Mat- 
thews V.  State  (1892)  96  Ala.  64. 11  So. 
203. 

In  State  v.  Heffernan  (S.  D.)  supra, 
the  court  held:  "Constitutional  and 
statutory  provisions  to  the  effect  that 
an  accused  has  a  right  to  be  con- 
fronted with  the  witnesses  against  him 
in  the  presence  of  the  court,  and  to 
meet  them  face  to  face,  do  not  prevent 
the  reading  at  the  trial  of  testimony 
of  witnesses  given  before  the  commit- 
ting magistrate,  should  they  leave  the 
state  since  giving  the  same,  where  ac- 
cused had  an  opportunity  to  cross-ex- 
amine them,  and  it  is  immaterial  that 
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the  complaint  before  the  magistrate, 
and  the  information  before  the  court, 
lay  the  offense  on  different  days,  if  the 
precise  time  is  immaterial  and  the  of- 
fenses charged  are  shown  by  the  rec- 
ord to  be  one  and  the  same."  This 
conclusion  was  reached  upon  a  rehear- 
ing, the  court  having,  upon  the  first 
hearing,  held  that  the  admission  of  the 
evidence  was  in  conflict  with  the  pro- 
visions of  the  statute  that  accused 
should  be  entitled  to  be  confronted 
with  witnesses  against  him,  in  the 
presence  of  the  court.  The  court  says 
the  rule  which  it  adopts  seems  to  have 
come  into  existence  of  necessity,  by 
reason  of  the  fact  that  to  hold  other- 
wise would  often  result  in  a  failure  or 
miscarriage  of  justice.  "Formerly,  ac- 
cording to  the  history  of  these  pro- 
visions of  the  state  and  Federal  Con- 
stitutions and  like  statutes,  defendants 
in  criminal  actions  were  prosecuted 
and  convicted  upon  ex  parte  deposi- 
tions and  affidavits,  taken  in  the  ab- 
sence of  the  defendant  and  his  coun- 
sel ;  and  to  remedy  this  evil  such  con- 
stitutional provisions  and  statutes 
were  brought  into  existence,  the  in- 
tended effect  of  which  was  to  secure 
to  the  defendant  the  right  or  privilege 
of  cross-examination  of  the  witnesses 
against  him,  that  he  might  propound 
or  have  propounded  to  such  witnesses, 
personally,  questions  which  they  were 
required  to  answer  on  oath  in  his 
presence."  (1909)  24  S.  D.  1,  25 
LR.A.(N.S.)  876, 140  Am.  St.  Rep.  764, 
123  N.  W.  87.  The  court  further  says : 
If  there  has  been  cross-examination 
there  has  been  confrontation.  The 
satisfaction  of  the  right  of  cross-ex- 
amination disposes  of  any  objection 
based  upon  the  so-called  right  of  con- 
frontation. The  advantage  of  having 
the  jury  see  the  demeanor  of  the  wit- 
ness is  no  essential  part  of  the  notion 
of  confrontation.  Demeanor,  even, 
may  be  dispensed  with  in  case  of  ne- 
cessity. 

If  the  witness  Is  out  of  the  state, 
or  is  absenting  himself  at  the  instance 
of  accused,  his  testimony  may  be  re- 
produced. Ozark  v.  State  (1907)  51 
Tex.  Grim.  Rep.  106,  120  S.  W.  927. 

Smith  v.  State  (reported  herewith) 
ante,  490,  overrules  an  earlier  case,  and 


establishes  the  law  of  the  state  to  be 
that  the  rule  permitting  the  reproduc- 
tion of  the  testimony  applies  as  well 
where  the  witness  is  living  beyond  the 
jurisdiction  as  when  he  is  dead. 

In  State  v.  Oliver  (1891)  43  La. 
Ann.  1003,  10  So.  201,  it  was  held  that 
the  fact  that  a  witness  was  out  of  the 
state  was  not  ground  for  admitting 
his  testimony  taken  at  a  former  trial, 
the  court  saying  that  the  only  safe 
rule  was  to  limit  the  admission  of 
such  testimony  to  cases  of  death. 
But  in  State  v.  Maddison  (1898)  60  La. 
Ann.  679,  23  So.  622,  testimony  taken 
at  a  preliminary  examination  was 
admitted  upon  a  showing  that  the 
witness  was  out  of  the  state,  no 
reference  being  made  to  the  Oliver 
Case. 

Testimony  before  s  committing 
magistrate  may  be  reproduced  at  the 
trial,  if  accused  was  present  and  had 
an  opportunity  to  cross-examine,  and 
the  witness  cannot  be  found  within 
the  state  at  the  time  of  the  trial. 
People  V.  Gilhooley  (1905)  108  App. 
Div.  234,  95  N.  Y.  Supp.  636,  affirmed 
in  (1907)  187  N.  Y.  551,  80  N.  E.  1116. 

The  evidence  may  be  reproduced 
when  it  is  shown  that  the  personal 
attendance  of  the  witness  is  un- 
obtainable, although  it  is  not  affirm- 
atively shown  that  he  is  dead,  insane, 
or  beyond  the  jurisdiction  of  the 
court.  Pope  v.  State  (1913)  183  Ala. 
61,  63  So,  71. 

Where  testimony  given  by  a  witness 
at  a  coroner's  inquest  was  type- 
written, and,  at  the  subsequent  pre- 
liminary examination  of  defendant 
for  murder  before  a  justice  of  the 
.peace,  was  read  to  the  witness,  and 
he  stated  under  oath  tha^  it  was  his 
testimony,  and  signed  the  same,  de- 
fendant being  present  and  having  an 
opportunity  to  cross-examine  him, 
evidence  of  what  such  witness  testi- 
fied to  was  properly  admitted  on  the 
subsequent  trial,  the  witness  then 
being  without  the  jurisdiction,  al- 
though the  method  of  examination 
was  unusual.  Eyer  v.  State  (1914) 
112  Ark.  37,  164  S.  W.  756,  Ann.  Cas. 
1916B,  30. 

In  People  v.  Bruno  (1917)  220  N.  Y. 
702,  115  N.  E.  1004,  it  was  held  that. 


Digitized  by 


Google 


520 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AXJL 


the  trial  court  having  found  upon 
sufficient  evidence  that  it  was  satis- 
factorily shown  that  the  witness 
whose  deposition  taken  at  a  pre- 
liminary examination  was  received  in 
evidence  could  not  with  due  diligence 
be  found  within  the  state,  that  ques- 
tion could  not  be  reviewed  on  appeal. 

Many  of  the  cases  cited  above  hold 
that  the  witness  must  be  shown  to  be 
beyond  the  jurisdiction  of  the  court 
in  order  to  permit  reproduction  of  his 
testimony.  But  there  would  seem  to 
be  no  ground  for  distinction  between 
such  a  witness  and  one  who  could 
not,  after  due  diligence,  be  found, 
even  though  it  should  ultimately 
prove  that  he  was  within  the  jurisdic- 
tion, but  was  in  hiding. 

In  Paxton  v.  State  (1913)  108  Ark. 
816,  157  S.  W.  896,  and  Fitzsimmons 
V.  State  (1917)  14  Okla.  Crinu  Rep. 
80,  166  Pac.  453,  it  is  held  that 
where  the  state  shows  that  a  witness 
cannot  with  due  diligence  be  found, 
bis  testimony  taken  at  a  preliminary 
examination  may  be  admitted  at  the 
trial. 

The  true  position  of  the  courts 
with  respect  to  the  showing  which 
must  be  made  to  permit  reproduction 
of  the  testimony  of  an  absent  witness, 
is  set  out  in  subdivision  IV.  infra. 
There  have  been  decisions  which 
denied  the  right  to  reproduce  the 
testimony  of  a  witness  unless  he  was 
shown  to  be  dead,  even  though  he  had 
gone  beyond  the  jurisdiction  of  the 
court  Collins  v.  Com.  (1876)  12 
Bush  (Ky.)  271,  2  Am.  Crim.  Rep. 
282;  Owens  v.  State  (1886)  63  Miss. 
450;  State  v.  Nicholas  (1910)  149  Mo. 
App.  121,  130  S.  W.  96,  the  opinion 
adopted  in^(1912)  163  Mo.  App.  527, 
143  S.  W.  1198;  People  v.  Newman 
(1843)  5  Hill  (N.  Y.)  295;  Pittman 
v.  State  (1893)  92  Ga.  480,  17  S.  E. 
856. 

In  United  States  v.  Angell  (1881) 
11  Fed.  34,  the  court  says  that,  under 
the  constitutional  provision  that  in 
all  criminal  cases  the  accused  shall 
enjoy  the  right  to  be  confronted  with 
the  witnesses  against  him,  a  witness, 
if  living,  must  be  produced,  and  the 
mere  fact  that  he  is  beyond  the  juris- 
diction   is    immaterial.      The    court 


further  says  that  it  cannot  fairly  be 
maintained  that,  if  the  witness  has 
once  been  confronted  witl^  accused 
before  the  committing  magistrate,  the 
requirements  or  guaranties  of  the 
Constitution  are  answered.  "It  is 
little  better  than  an  evasion  of  the 
matter  to  say  that  if  the  witness  has 
been  present  at  the  preliminary  ex- 
amination, when  the  real  question  is 
whether  the  accused  shall  be  held  for 
the  action  of  the  grand  jury,  that 
therefore,  when  he  is  indicted,  and 
life,  liberty,  or  property  are  at  stake, 
that  right  no  longer  exists.  As  well 
might  it  be  said  that  if,  in  the  com- 
plaint before  the  magistrate,  the 
accused  was  informed  of  the  nature 
and  cause  of  the  accusation,  the 
subsequent  indictment  need  not  state 
the  accusation  again.  The  fair  mean- 
ing of  the  Constitution  is  that, 
wherever  and  whenever  he  is  put  on 
his  final  trial,  he  shall  be  confronted 
with  the  witnesses  against  him,  if 
they  be  alive." 

In  Fuqua  v.  Com..  (1904)  118  Ky. 
578,  81  S.  W.  923,  the  court  says: 
"Where  the  witness  is  deceased,  the 
authorities  hold,  in  uniform  accord, 
that  proof  of  his  testimony  upon  a 
second  trial  is  admissible.  This  rule 
is  bottomed  upon  necessity,  and  its 
aim  is  to  prevent  the  defeat  of  justice. 
Upon  the  other  hand,  to  admit  proof 
of  the  testimony  of  an  absent  living 
witness  given  upon  a  former  trial 
would  be  to  dignify  secondary  evi- 
dence, and  to  disregard  that  pro- 
vision of  the  Constitution  which 
guarantees  to  the  defendant  the 
right  to  be  confronted  by  the  witness- 
es." 

In  State  v.  Wing  (1902)  66  Ohio  St 
407,  64  N.  E.  514,  15  Am.  Crim.  Rep. 
634,  and  State  v.  Huffman  (1912)  86 
Ohio  St  229,  99  N.  E.  295,  Ann.  Cas. 
1913B,  677,  it  was  held  that  the  testi- 
mony of  witnesses  who  were  out  of 
the  state  was  not  admissible  unless 
it  was  shown  that  the  witnesses  were 
dead  or  absent  by  the  procurement  or 
connivance  of  accused. 

Testimony  taken  upon  preliminary 
examination  cannot  be  reproduced, 
even  though  the  witness  was  out  of 
the  state  by  procurement  of  accused. 
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Bergen  v.  People  (1856)  17  III.  426, 
65  Am.  Dec.  672. 

In  Dukes  v.  State  (1902)  80  Misa 
S53,  31  So.  744.  15  Am.  Grim.  Rep.  644, 
supra,  the  court  held  that  such  testi- 
mony was  admissible  only  when  the 
witness  has  died,  but  recommended 
(hat  a  statutory  provision  be  adopted, 
njaking  it  admissible  in  other  cases 
where  the  witness  cannot  be  pro- 
duced, and  this  recommendation  is 
repeated,  though  dissented  from  by 
one  judge,  in  Holifield  v.  Laurel 
(1909)  96  Mi£S.  59,  50  So.  488.  the 
court  holding  that  evidence  taken  at 
atrial  in  police  court,  from  which  an 
appeal  was  taken  to  the  circuit  court, 
was  inadmissible  where  the  witness 
was  absent.  And  in  Dupree  v.  State 
(18S9)  33  Ala.  380,  73  Am.  Dec.  422, 
it  was  held  that  testimony  taken 
before  a  coroner  on  inquest,  of  a 
witness  who  has  since  moved  from 
the  state,  is  not  admissible. 

And  in  State  v.  Lee  (1893)  13  Mont. 
248,  33  Fac.  690,  it  was  held  that  such 
testimony  was  not  admissible  where 
the  witness  was  out  of  the  jurisdic- 
tion, under  a  constitutional  pro- 
vision giving  the  defendant  the  right 
"to  produce  witnesses  in  his  behalf, 
and  to  be  confronted  with  witnesses 
against  him  in  the  presence  of  the 
court,"  though  the  later  case  of  State 
v.  Byers  (1895)  16  Mont.  565,  41  Pac. 
708,  admits  such  testimony,  if  the 
witness  is  dead. 

In  State  v.  Houser  (1858)  26  Mo. 
431,  the  court  refused  to  extend  the 
rule  laid  down  in  State  v.  McO'Blenis 
(1857)  24  Mo.  402.  69  Am.  Dec.  435, 
to  cases  where  the  witness  was 
beyond  the  jurisdiction. 

In  Pittman  v.  State  (1893)  92  Ga. 
480,  17  S.  E.  856,  the  court  said  that, 
though  the  death  'of  the  witness  is 
ground  for  the  admission,  at  the  trial. 
of  his  testimony  as  taken  at  the 
examination,  the  better  opinion  is 
that  removal  from  the  state,  and 
consequent  inability  to  procure  his 
attendance,  the  accused  doing  nothing 
to  prevent  his  attendance,  will  not 
render  such  testimony  admissible. 

In  Hall  V.  State  (1873)  6  Baxt. 
(Tenn.)  522,  it  was  held  that  the 
testimony  taken   at  the  examination 


was  not  admissible,  where  the  witness 
was  living,  but  a  resident  of  another 
state. 

In  Finn  v.  Com.  (1827)  5  Rand. 
(Va.)  701,  such  evidence  was  held 
not  admissible  in  a  criminal  trial 
where  the  witness  had  left  the  state. 

In  Sullivan  v.  State  (1879)  6  Tex. 
App.  339,  32  Am.  Rep.  580,  the  court, 
in  dealing  with  the  claim  that  the 
mere  fact  that  the  witness  is  not 
within  the  jurisdiction  of  the  court  is 
Dot  sufficient  to  permit  reproduction 
of  his  testimony,  said:  "It  is  not  per- 
ceived that  the  reason  of  the  rule 
which  admits  proof  of  what  a  de- 
ceased witness  had  on  some  former 
occasion,  between  the  same  parties, 
on  an  examination  into  the  same 
criminal  charge  on  a  former  trial, 
testified  to,  as  admissible  on  a  subse- 
quent trial  of  the  same  case,  does  not 
apply  with  equal  force  to  one  who, 
though  not  dead,  is  beyond  the  reach 
of  the  process  of  the  court.  The 
testimony  of  the  deceased  witness  is 
admitted  on  the  idea  that  the  de- 
ceased had  been  confronted  with  the 
witness  on  the  former  trial, — had  met 
him  face  to  face, — and  that  the 
witness  had  testified  before  a  compe- 
tent tribunal,  under  the  sanction  of 
an  oath,  and  an  opportunity  afforded 
for  cross-examination.  .  .  .  Yet, 
inasmuch  as  this  species  of  testimony 
is  admitted  as  a  sort  of  judicial 
necessity,  the  proof  of  the  facts 
which  constitute  the  necessity  for  the 
departure  from  general  rules  ought 
to  be  clearly  established,  before  the 
testimony  is  admitted;  as  that  the 
witness  is  dead,  that  diligent  inquiry 
has  been  made  for  him  where  it  is 
most  likely  he  would  be  found,  or  that 
the  defendant  had  caused  his  absence. 
The  proof  on  this  subject  should  be 
complete  and  satisfactory,  as  the 
question  of  the  sufficiency  of  this 
proof  would  necessarily  be  confided 
largely  to  the  discretion  of  the  judge, 
and  not  be  revisable  on  appeal,  when 
properly  exercised."  But  the  court 
concluded  that  the  absence  of  the 
witness  was  not  sufficiently  accounted 
for,  where  there  was  no  showing  of 
proper  effort  to  induce  him  to  attend 
the  trial. 
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In  State  ▼.  Wing  (1902)  66  Ohio 
St  407,  64  N.  E.  514,  15  Am.  Crim. 
Rep.  634,  in  which  the  court  held  that 
the  testimony  of  a  witness  given  at 
the  preliminary  hearing,  who  was 
absent  at  the  time  of  the  trial,  was 
inadmissible  unless  such  absence  was 
by  the  procurement  or  connivance  of 
accused,  the  court  gave  as  another 
consideration  that  by  an  adjournment 
or  continuance  of  the  case  the  witness 
might  have  been  found  and  produced 
in  court,  and  said:  "The  state  should 
not  be  given  undue  advantage  of  a 
prisoner,  and  it  may  be  that,  in  the 
hurried  examinations  which  sometimes 
are  practised  before  magistrates  in  a 
large  city,  a  cross-examination  is 
greatly  restricted,  while,  if  the 
witness  appears  in  the  court  of 
common  pleas,  the  latitude  of  a  full 
cross-examination  might  properly  in- 
crease the  legitimate  opportunities 
for  a  fair  trial  and  acquittal.  There, 
the  process  of  sifting  the  evidence 
and  ascertaining  the  truth  are  far 
superior  to  those  available  before  a 
justice  of  the  peace,  or  other  examin- 
ing magistrate.  Hence,  great  caution 
should  be  exercised  in  allowing  one 
to  repeat  at  the  final  trial  what  a 
material  witness  may  have  said  on 
the  former  hearing,  and  it  should  not 
be  done  except  in  clear  and  well- 
recognized  cases  of  necessity." 

If  part  of  the  former  testimony 
would  have  been  inadmissible  if  the 
witness  was  testifying,  such  part  may 
be  objected  to  when  offered  at  a 
subsequent  trial.  Sweat  v.  State 
(1915)  77  Tex.  Crim,  Rep.  287,  178 
S.  W.  554. 

When  a  part  of  the  testimony  of 
an  absent  witness  is  incompetent  as 
hearsay,  objection  must  be  made  to 
that  part  specifically,  an  objection  to 
the  whole  being  insufficient.  Hughes 
V.  State  (1912)  68  Tex.  Crim.  Rep. 
584,  152  S.  W.  912. 

g.  Illnesa  or  insanity. 

If  the  right  to  reproduce  the  testi- 
mony depends  on  the  inability  to  pro- 
duce the  witness,  then  his  illness  to 
the  extent  that  he  could  not  attend 
court,  or  his  insanity,  should  furnish 
sufficient  grounds  for  permitting  such 


reproduction.  Some  cases  permit  the 
evidence  to  be  so  reproduced.  Valen- 
tine T.  State  (1921)  16  Okla.  Crim. 
Rep.  76,  194  Pac.  254;  Spencer  v. 
State  (1907)  132  Wis.  609,  122  Am. 
St.  Rep.  989,  112  N.  W.  462,  18  Ann. 
Cas.  969  (holding  such  testimony  ad- 
missible when  the  witness  is  ill  with 
no  hope  of  recovery) ;  People  v. 
Droste  (1910)  160  Mich.  66,  126  N.  W. 
87  (holding  such  testimony  admissible 
when  a  witness  is  unable  to  attend 
the  trial  because  of  temporary  illness, 
the  court  saying:  "We  are  unable  to 
appreciate  any  good  reason  why  the 
people  or  respondent  should  have  the 
benefit  of  such  evidence  in  cases 
where  the  witness  is  dead,  or  per- 
manently ill,  and  be  denied  that  bene- 
fit when  the  witness  is  only  tempo- 
rarily ill.  In  all  three  cases  the 
important  fact  is  identical — the 
witness  cannot  be  produced  in  person 
to  testify  before  the  jury") ;  Marler 
V.  State  (1880)  67  Ala.  56,  42  Am. 
Rep.  96  (holding  the  testimony  of  an 
accomplice  given  at  the  examination 
to  be  admissible  at  the  trial,  he 
having  been  adjudged  insane  in  the 
meantime).  And  in  Harris  ▼.  State 
(1913)  71  Tex.  Crim.  Rep.  468,  160 
S.  W.  447,  testimony  taken  at  a  former 
trial  was  admitted,  where  it  was 
shown  that  the  witness  was  paralyzed 
so  that  he  could  not  attend  court,  or 
could  not  have  testified,  if  present. 

These  apparent  exceptions  are  jus- 
tified on  the  ground  that  they  were 
well  recognized  at  the  time  of  the 
adoption  of  our  O>nstitution,  and 
that  the  Constitution  does  not  grant 
the  right  of  trial  by  jury,  but  simply 
secures  the  right  as  it  existed  of  old. 
The  textbooks  quite  generally  state 
broadly  that  the  evidence  of  a  witness 
given  at  a  former  trial  or  examination 
between  the  same  parties  may  be 
introduced  if  the  witness  has  since 
died,  become  insane,  or  sick,  and 
hence  unable  to  testify,  is  out  of  the 
jurisdiction,  or  has  been  kept  away 
from  the  trial  by  the  opposite  party. 
As  to  criminal  prosecutions,  however, 
the  authorities  do  not  justify  such  a 
broad  statement,  except  where  the 
witness  has  died  or  has  been  kept 
away  from  the  trial  by  the  opposite 


Digitized  by  VjOOQIC 


ANNO.— EVIDENCE  ON  FORMER  TRIAL  OR  EXAMINATION.       528 


party.  In  these  cases  the  authorities 
are  very  numerous,  and  practically 
uniform,  that  the  testimony  may  be 
received.  In  the  case  of  illness,  or 
insanity,  or  other  physical  or  mental 
disabili^,  there  has  been  considerable 
contrariety  of  opinion.  Our  examina- 
tion of  the  authorities  brinsrs  us  to 
the  conclusion  that  the  English  rule 
in  criminal  cases  was  that  mere  tem- 
porary illness  or  disability  of  the 
witness,  where  there  was  prospect  of 
recovery,  was  not  sufficient  to  justify 
the  reception  of  the  former  testimony, 
bat  that  it  must  appear  that  the 
witness  was  in  such  a  state,  either 
mentally  or  physically,  or  both,  that 
in  all  reasonable  probability  he  would 
never  be  able  to  attend  the  trial. 
When  this  fact  satisfactorily  appeared 
it  was  considered  that  the  situation 
was  practically  the  same  as  if  the 
witness  were  dead.  There  is  much 
reason  in  this  rule.  The  accused  has 
met  the  witness  face  to  face.  He  has 
had  the  opportunity  to  cross-examine. 
The  witness  is  to  all  intents  and  pur- 
poses dead.  Why  should  not  the 
evidence  already  given  be  admitted 
for  the  same  reason  that  it  would 
be  admitted  if  the  witness  were 
in  fact  physically  dead?  We  see  no 
logical  ground  of  distinction.  It  is 
true  that  there  is  a  remote  distinction. 
It  is  true  that  there  is  a  remote  pos- 
sibility that  the  court  may  be  imposed 
upon  by  a  feigned  illness,  but,  on  the 
other  hand,  there  is  far  more  danger 
that  justice  may  miscarry  or  fail 
entirely  if  the  testimony  be  excluded. 
The  evidence  of  the  sick  or  insane 
witness  may  be  absolutely  essential 
to  conviction,  and  he  may  linger  along 
for  years  until  other  essential  evi- 
dence has  disappeared,  and  thus  a 
serious  crime  may  go  unpunished. 
Spencer  v.  State  (Wis.)  supra. 

And  in  Walkup  v.  Com  (1892)  14 
Ky.  L.  Rep.  337,  20  S.  W.  221,  testi- 
mony taken  at  a  former  trial  was 
admitted,  where  the  witness  was 
insane  at  the  time  of  the  second  trial. 

But,  on  the  other  hand,  some  strong 
courts  refuse  to  extend  the  rule  to 
admit  the  reproduction  of  the  testi- 
mony merely  because  the  witness  is 
too  ill  to  attend  court. 


Thus,  CoHL  T.  McKenna  (1893)  168 
Mass.  207,  S3  N.  E.  389,  held  l^at 
mere  illness  of  the  witness  does  not 
justify  secondary  evidence  of  his 
testimony  at  a  former  trial. 

In  State  v.  Staples  (1866)  47  N.  H. 
113,  90  Am.  Dec.  665,  where  the 
witness  was  ill  and  unable  to  attend, 
the  court  said:  "We  have  not  known 
a  practice  in  this  state,  where  the 
witness  is  alive  and  within  the  juris- 
diction of  the  court,  and  in  criminal 
proceedings,  to  allow  the  former  state- 
ments of  the  witness  to  be  used.  Such 
testimony  is  admitted  at  any  time 
only  upon  urgent  necessity,  and  in 
violation  of  the  familiar  rule  that  the 
best  testimony  is  to  be  used,  and  it 
would  be  an  anomaly  in  our  practice 
to  introduce  the  produced  former 
statements  of  a  living  witness,  through 
a  copyist  or  a  bystander.  The  evi- 
dence of  a  witness  in  the  same  cause, 
and  at  a  former  trial,  is  not  admis- 
sible, until  it  has  been  first  proved 
that  he  is  dead." 

And  in  Connecticut  the  rule  ap- 
parently is  that  only  in  the  case  of 
death  of  a  witness  is  testimony 
admissible  against  the  objection  of  de- 
fendant. State  V.  Brauneis  (1911)  84 
Conn.  222,  79  Atl.  70. 

In  State  v.  Rogers  (1916)  101  S.  C 
280,  86  S.  E.  636,  in  which  it  was  held 
to  be  error  to  permit  the  introduction 
of  the  testimony  of  an  absent  witness 
who  did  not  come  within  any  of  the 
exceptions  that  render  such  testimony 
admissible,  it  appears  in  the  headnote 
only  that  the  only  excuse  for  the 
witness  not  testifying  in  person  was 
that  he  was  too  ill  to  make  the  trip. 

And  in  Wray  v.  State  (1908)  164 
Ala.  36,  16  L.R.A.(N.S.)  493.  129  Am. 
St.  Rep.  18,  45- So.  697,  18  Anm  Cas. 
862,  the  lower  court  refused  to  permit 
the  reading  of  stenographic  notes 
taken  at  the  hearing,  of  the  testimony 
of  a  witness  who  was  too  ill  to  be  ex- 
amined at  the  trial,  unless  defendant 
would  consent;  but  this  question  was 
not  passed  on  in  the  supreme  court. 

Where  the  statute  permits  deposi- 
tions taken  at  the  examination  to  be 
read  at  the  trial  in  certain  cases,  the 
fact  that  the  witness  was  too  ill  to 
attend  was  insufScient,  this  not  being 
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one  of  the  statutory  grounds.    People 
V.  Bojorquez  (1880)  55  Cal.  463. 

The  inability  of  a  witness  to  appear 
at  the  trial  because  of  sickness  is  not 
sufficient  ground  for  the  admission 
of  his  testimony  taken  at  the  examina- 
tion, it  appearing  that  he  could 
probably  be  present  at  the  next  term. 
State  v.  Wheat  (1904)  111  La.  860,  35 
So.  955. 

S.  Witness  in  prison. 
The  mere  fact  that  the  witness  is 
confined  in  prison  does  not  justify  the 
reproduction  of  his  testimony,  if  there 
is  ample  provision  for  obtaining  the 
testimony  of  such  persons.  Hayden 
V.  Com.  (1910)  140  Ky.  634,  131  S.  W. 
521. 

One  serving  a  term  of  years  in  the 
state  penitentiary  is  not  civilly  dead, 
and  such  confinement  is  not  a  sufficient 
basis  for  the  introduction  of  his  testi- 
mony given  at  a  former  trial.  State 
T.  Conway  (1896)  56  Kan.  682,  44  Pac. 
627. 

Where,  after  the  examination  and 
trial,  a  witness  is  convicted  of  murder 
and  sentenced  to  imprisonment  in 
another  state,  which  fact  renders  him 
an  incompetent  witness,  his  testimony 
may  be  reproduced  or  not  according 
to  whether  or  not  the  law  of  the  state 
makes  such  disqualification  antedate 
the  conviction.  Hawkins  v.  United 
States  (1910)  3  Okla.  Crim.  Rep.  651, 
108  Pac.  561. 

4.  Absence  by  procurement  of  accused. 

One  of  the  earlier  grounds  men- 
tioned by  courts  and  text-writers  for 
the  admission  against  an  accused  of 
a  reproduction  of  the  testimony  of  an 
absent  witness  was  that  the  absence 
was  by  procurement  of  accused.  This 
was  upon  the  theory  that  accused 
could  not  profit  by  his  own  wrong, 
and  there  seems  to  have  been  little 
dissent  from  the  holding,  although 
the  cases  where  the  question  actually 
arose  are  comparatively  few. 

The  reproduction  was  held  proper 
in  United  States  v.  Reynolds  (1876) 
1  Utah,  319,  affirmed  in  (1879)  98 
U.  S.  145,  25  L.  ed.  244. 

In  the  early  case  of  Rex  v.  Barber 
(1775)  1  Root  (Conn.)  76,  where 
a  witness  testified  before  a  justice, 


and  the  minutes  of  his  testimony 
were  taken,  and  the  defendant  pro- 
cured him  to  go  away,  so  that  he 
could  not  testify  at  the  trial,  the  court 
permitted  another  witness  to  relate 
what  he  had  testified  to  before  the 
justice. 

In  State  v.  Houser  (1858)  26  Mo. 
431,  supra,  there  is  a  dictum  to  the 
effect  that  testimony  taken  at  an 
examination  would  be  admissible,  If 
the  witness  was  out  of  the  jurisdic- 
tion by  procurement  of  accused. 

In  Williams  v.  State  (1855)  19  Ga. 
402,  which  was  a  prosecution  for 
larceny,  it  was  held  that  proof  of  a 
settlement  of  the  case  between 
the  defendant  and  the  complaining 
witness,  and  a  statement  by  the  state's 
attorney  that  he  had  used  all  diligence 
to  procure  the  attendance  of  the 
witness,  was  not  sufficient  to  show 
absence  by  procurement. 

In  Bergen  v.  People  (1856)  17  IlL 
426,  65  Am.  Dec.  672,  the  court  said: 
"Here  the  witness  was  not  dead,  but 
beyond  the  jurisdiction  of  the  court 
by  the  procurement  of  the  defendant; 
and  we  think  the  rules  of  evidence  do 
not  permit,  in  such  case,  the  admission 
of  the  testimony  given  on  the  former 
occasion.  .  .  .  Some  of  the  authori- 
ties hold  that,  in  a  criminal  proceed- 
ing, this  kind  of  evidence  is  not 
admissible,  although  the  witness  be 
dead;  but  it  is  not  necessary  for 'us 
here  to  decide  this  question.  It  is 
true,  if  a  party  in  any  case  spirits 
away  his  adversary's  witness,  he 
ought  not  to  profit  thereby;  or,  at 
least,  suitable  penalties  should  be 
provided  against  such  conduct,  but  it 
is  for  the  legislature  to  correct  the 
evil." 

e.  Claim  or  privilege. 

In  State  v.  Stewart  (1911)  85  Kan. 
404.  116  Pac.  489,  it  was  held  that  the 
testimony  of  the  husband  of  the 
accused  taken  at  a  preliminary  ex- 
amination was  admissible,  although  he 
v/as  present  at  the  trial,  but  claimed 
the  statutory  privilege  of  declining  to 
testify  against  his  wife. 

d.  Identity  of  crimes. 
In  Simmons  v.  State  (1900)  129  Ala. 
41,  29  So.  929,  it  was  held  that  evi- 
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denee  of  a  deceased  or  absent  witness 
given  upon  a  former  trial  is  only 
admissible  upon  the  second  trial 
between  the  same  parties,  or  their 
privies,  and  in  relation  to  the  same 
subject-matter;  so  evidence  of  a 
witness  since  deceased,  which  was 
given  at  a  previous  trial  of  another 
person  for  the  murder  of  the  same 
party,  was  inadmissible. 

But  the  objection  that  the  pro- 
ceedings before  the  committing  magis- 
trate, and  before  the  court,  are  differ- 
ent, is  not  valid.  State  v.  Hooker 
(1845)  17  Vt  658. 

In  Baldock  v.  State  (1919)  16  Okla. 
Crim.  Rep.  203, 182  Pac.  265,  the  head- 
note  by  the  court  says  that,  where  a 
witness  for  the  state  whom  the  de- 
fendant had  an  opportunity  to  cross- 
examine  is  without  the  state,  a  tran- 
scribed copy  of  the  stenographer's 
notes  of  the  testimony  of  such 
witness,  given  on  the  preliminary 
examination  of  the  defendant,  is 
admissible  in  evidence  as  against  the 
defendant  upon  his  subsequent  trial, 
notwithstanding  it  had  not  been  filed 
in  the  trial  court.  In  that  case,  it 
appeared  that  the  husband  of  the 
(witness  killed  her  alleged  paramour, 
and  was  tried  and  convicted.  The 
opinion  states  that  the  testimony 
sought  to  be  introduced  was  taken  at 
his  preliminary  hearing.  Subsequent- 
ly, the  action  in  which  the  testimony 
was  sought  to  be  reproduced  was 
begun  against  accused  as  an  alleged 
accomplice.  'There  is  nothing  in  the 
case  to  show  that  he  was  a  party  to 
the  first  proceeding.  The  conviction 
was  reversed  so  that  the  ruling  as  to 
the  admissibility  of  the  evidence  be- 
comes immaterial,  but  the  opinion 
certainly  sets  out  no  facts  which 
would  render  the  testimony  in  the 
preliminary  examination  against  the 
husband  admissible,  in  a  subsequent 
proceeding  against  his  accomplice. 

In  Williams  v.  People  (1899)  26 
Colo.  272,  67  Pac.  701,  testimony  given 
at  a  previous  trial  of  another  person 
was  held  to  be  inadmissible,  on  the 
{70und  that  defendant  was  not  a  party 
to  that  trial,  and  also  that  there  was 
no  showing  that  the  witness  was  dead 


or   beyond    the   jurisdictioa    of   the 
court. 

The  mere  fact  that  the  preliminary 
examinations  of  codefendants  were 
held  at  the  same  time,  at  which  part 
of  the  evidence  given  by  a  deceased 
witness  related  to  the  charge  against 
the  codefendant,  and  a  part  thereof 
was  concerning  the  offense  charged 
against  defendant,  did  not  deprive 
the  prosecution  of  the  right,  under 
the  statute,  to  introduce  such  parts  of 
the  deposition  as  constituted  compe- 
tent evidence  upon  the  trial  of  de- 
fendant. People  V.  Harrison  (1912) 
18  CaL  App.  288,  123  Pac.  200. 

In  Georgia,  under  a  statute  pro- 
viding for  the  admission  of  former 
testimony,  the  testimony  must  have 
been  given  on  a  former  trial  upon  sub- 
stantially the  same  issues  and  be- 
tween substantially  the  same  parties. 
Mitchell  V.  State  (1883)  71  Ga.  128. 

In  People  v.  Canale  (1915)  166  App. 
Div.  961,  164  N.  Y.  Supp.  932,  it  was 
held  error  to  admit  testimony  taken 
upon  a  former  trial  of  defendant,  in  a 
trial  under  a  different  accusation,  the 
nature  of  the  former  accusation  not 
appearing  in  the  brief  report  of  the 
case. 

Where  the  different  crimes,  or 
different  degrees  of  the  same  crime, 
were"  based  on  the  same  act,  the  fol- 
lowing accusations  have  been  held 
sufiiciently  similar  to  make  testimony 
at  the  examination  of  the  one  admis- 
sible at  the  trial  of  the  other,  provided 
the  other  requisites  for  admission  are 
established:  Assault  with  intent  to 
kill,'  and  murder  (Dunlap  v.  State 
(1880)  9  Tex.  App.  179,  35  Am.  Rep. 
736;  Hart  v.  State  (1883)  16  Tex. 
App.  202,  49  Am.  Rep.  188) ;  assault 
and  robbery,  and  murder  (Rex  v.  Smith 
(1817)  2  Starkie  (Eng.)  208.  Holt,  N. 
P.  614,  Russ.  &  R.  G.  C.  339) ;  assault 
and  battery,  and  murder  (State  v. 
O'Brien,  81  Iowa,  88,  46  N.  W.  762) ; 
wounding  with  intent  to  do  grievous 
bodily  harm,  and  murder  (Reg.  v.  Bee- 
Bton  (1864)  6  Cox,  C.  C.  (Eng.)  425) ; 
obtaining  money  under  false  pre- 
tenses, and  uttering  forged  promissory 
note  (Reg.  v.  Williams  (1871)  12  Cox. 
C.  C.  (Eng.)  101) ;  violation  of  city 
gambling  ordinance,  and  same  offense 
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under  state  statute  (Lowe  t.  State 
(1888)  86  Ala.  47,  5  So.  436). 

Where  the  defendant  was  arraigned 
before  the  magistrate  upon  a  charge 
of  grand  larceny,  and  at  the  close  of 
the  hearing  the  magistrate  held  him 
to  answer  to  the  charge  of  embezzle- 
ment, the  testimony  of  a  witness  given 
at  the  hearing  was  admissible  in  a 
subsequent  trial  for  embezzlement. 
People  V.  Hart  (1915)  28  CaL  App. 
335,  152  Pac.  947. 

Since  the  charge  of  murder  ^neces- 
sarily includes  a  charge  of  man- 
slaughter, the  fact  that  the  charge  at 
the  preliminary  hearing  was  murder, 
wHile  the  trial  is  for  manslaughter, 
does  not  prevent  admission  of  the 
testimony  taken  at  the  preliminary 
hearing.  Lee  v.  State  (1921)  124 
Miss.  .398,  86  So.  856. 

Where  accused  was  under  arrest 
upon  a  charge  for  assault  with  intent 
to  kill  at  the  time  the  preliminary 
examination  occurred,  the  fact  that  it 
was  afterwards  changed  to  an  indict- 
ment for  murder,  upon  death  of  the 
victim,  does  not  prevent  admission  of 
the  testimony  at  the  trial.  State  v. 
Wilson  (1880)  24  Kan.  189,  36  Am. 
Rep.  257.  The  court  says  the  act,  the 
subject  of  inquiry,  was  the  same,  and, 
while  the  charge  is  different,  the 
difference  results  from  matters  oc- 
curring after  the  giving  of  the  testi- 
mony, and  in  no  manner  changed  the 
actual  facts  of  inquiry. 

In  State  v.  Von  Klein  (1914)  71  Or. 
169,  142  Pac.  649,  Ann.  Gas.  1916C, 
1064,  the  court  admitted,  in  a  prosecu- 
tion for  polygamy,  testimony  given  at 
a  former  trial  of  defendant  on  the 
charge  of  larceny,  it  having  been 
shown  on  a  former  trial  that  defend- 
ant married  the*woman  with  whom  he 
was  charged  with  committing  polyg- 
^  amy,  for  the  purpose  of  obtaining  her 
jewelry,  which  he  was  charged  with 
stealing  on  that  trial,  the  parties 
being  the  same,  and  the  evidence 
taken  on  that  trial  relating  to  the 
matter  in  controversy  on  the  trial  for 
polygamy. 

Evidence  of  a  witness  since  de- 
ceased, given  at  a  former  trial  of 
defendant  on  a  charge  of  being  an 
accessory  to  the  crime  of  murder  is 


admissible  in  a  subsequent  trial  of 
defendant  on  the  charge  of  being  an 
accessory  to  the  crime  of  robbery,  the 
robbery  and  the  murder  being  all 
parts  of  the  same  transaction,  com- 
mitted by  the  same  persons,  at  the 
same  time,  for  the  same  purpoae,  the 
identity  of  the  issues  being  complete, 
and  there  being  no  well-founded  rea- 
son why  the  testimony  taken  on  the 
lirst  trial  should  not  be  read  as  evi- 
dence on  the  second  trial.  Fox  v. 
State  (1912)  102  Ark.  893,  144  S.  W. 
616. 

And  in  Collier  v.  State  (1853)  13 
Ark.  676,  though  the  court  found  the 
deposition  inadmissible  on  other 
grounds,  it  implied  that  it  would  not 
be  admissible  because  the  accusation 
before  the  court  of  inquiry  was,  at 
most,  maiming,  or  assault  with  intent 
to  murder,  while  the  accusation  at 
the  trial  was  murder. 

In  Nordan  v.  State  (1904)  143  Ala. 
IS,  39  So.  406,  the  court,  though 
recognizing  the  general  rule  to  be 
that  in  admitting  evidence  of  the 
testimony  of  a  witness  on  a  former 
trial,  who  has  since  died,  it  must  be 
shown  that  the  testimony  of  deceased 
witness  was  given  in  a  case  where  the 
parties  and  issues  were  the  same  as 
in  the  case  in  which  it  is  proposed  to 
prove  the  testimony,  held  that,  while 
the  main  issue  in  the  former  case,  in 
which  deceased  witness  testified,  was 
entirely  different  from  the  main 
question  in  the  present  case,  never- 
theless, as  to  the  particjilar  evidence 
offered, — ^the  genuineness  of  certain 
letters, — the  issue  in  the  two  cases 
was  identical,  the  parties  were  the 
same  in  both  cases,  the  particular 
issue  upon  which  the  evidence  was 
offered  was  the  same,  and  therefore 
the  rule  was  satisfied  and  the  evidence 
properly  admitted. 

But  in  Dukes  v.  State  (1902)  80 
Miss.  353,  31  So.  744,  15  Am.  Crim. 
Rep.  644,  the  court  said  that  the  issues 
must  be  substantially  the  same,  so 
that  the  questions  asked  to  make  out 
the  one  offense  would  be  the  same  to 
make  out  the  other,  and  that  a  charge 
of  robbery  at  the  examination  was  not 
substantially  the  same  as  a  charge 
of  murder  at  the  trial,  though  the 
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blow  inflicted  in  effecting  the  robberjr 
was  the  same  which  caused  the  subse- 
quent death. 

In  Somers  v.  State  (1908)  64  Tex. 
Crim.  Rep.  475,  ISO  Am.  St.  Rep.  901, 
113  S.  W.  633,  the  testimony  was  held 
to  be  inadmissible  where  the  examina* 
tion  was  for  larceny  of  a  diamond, 
and  the  trial  for  larceny  of  a  pocket- 
book. 

In  State  ▼.  Eastham  (1912)  240  Mo. 
241. 144  S.  W.  492,  it  was  held  that  the 
testimony  of  a  witness  taken  at  the 
trial  of  another  for  the  same  offense 
was  not  admissible,  although  the 
witness  was  dead. 

In  People  v.  Brennan  (1898)  121 
CaL  495,  53  Pac.  1098,  where  defend- 
ant was  charged  with  three  separate 
crimes,  and  at  the  hearing  on  one  a 
stipulation  was  made  that  the  evidence 
should  be  considered  as  taken  on  each 
of  the  three  charges,  it  was  held  that, 
the  witness  having  died,  so  much  of 
the  evidence  as  related  to  the  chargeq 
not  being  heard  was  not,  by  virtue  of 
the  stipulation,  admissible  at  the  trial 
of  the  charge  examined. 

In  United  States  v.  Penn  (1876)  13 
Nat  Bankr.  Reg.  464,  Fed.  Cas.  No. 
16,025,  such  evidence  was  admitted 
where  one  of  the  counts  in  the  indict- 
ment was  the  same  in  both  proceed- 
ings. 

In  Brown  v.  People  (1908)  145  IlL 
App.  263,  affirmed  in  (1912)  254  111. 
260,  98  N.  E.  635.  it  was  held  that  the 
rule  applicable  to  the  testimony  of 
absent  witnesses  given  at  a  former 
trial  of  the  same  case  is  applicable  to 
testimony  of  absent  witnesses  given 
in  a  disbarment  proceeding,  when 
•ach  testimony  is  offered  in  a  subse- 
quent trial  of  defendant  for  perjury, 
the  parties  being  the  same  and  the 
issue  the  same  in  both  cases. 

IV.  Predicate. 

a.  In  general. 

Before  the  testimony  of  an  absent 
witness  given  at  a  former  trial,  or  at 
A  preliminary  examination,  can  be 
^produced,  a  proper  predicate  must 
be  laid.  What  this  predicate  shall  be 
depends  upon  the  rule  in  the  state 
where  it  is  offered,  with  respect  to 
the  circumstances  which  will  justify 


the  reproduction  of  such  testimony. 
If  the  courts  of  the  state  hold  that 
nothing  but  death  will  permit  such 
reproduction,  then  death  must  be 
shown  by  satisfactory  evidence.  So 
with  respect  to  absence  from  the 
state,  and  illness,  insanity,  or  in- 
ability to  locate  the  witness. 

In  Texas,  it  has  been  held  that,  to 
warrant  the  reproduction  of  testimony 
of  an  absent  witness,  the  predicate 
must  be  laid  either  by  showing  his 
death  or  removal  from  the  state. 
White  v.  State  (1918)  83  Tex.  Crim. 
Rep.  252,  202  S.  W.  787. 

In  Allen  v.  State  (1907)  84  Ark. 
178,  105  S.  W.  70,  the  court  said  that, 
before  admitting  such  testimony,  the 
trial  court  should  have  diligent  in- 
quiry made  as  to  the  witness's 
absence,  or  be  satisfied  from  compe- 
tent proof  that  inquiry  would  do  no 
good. 

Where  the  state  has  made  no  at- 
tempt to  lay  the  predicate  of  death  of 
the  absent  witness,  or  that  he  is 
beyond  the  jurisdiction  of  the  court, 
his  testimony  given  at  a  preliminary 
examination  is  inadmissible.  Gamboa 
v.  State  (1913)  69  Tex.  Crim.  Rep. 
635,  155  S.  W.  249. 

In  the  absence  of  a  showing  in  the 
record  that  the  witness  whose  testi- 
mony, given  at  a  former  trial,  was 
admitted  at  the  second  trial,  was  dead, 
beyond  the  jurisdiction  of  the  court, 
insane,  or  kept  away  from  court  by 
connivance  of  defendant,  or  that 
defendant  had  the  opportunity  to 
cross-examine  the  witness,  its  admis- 
sion will  be  held  to  have  been  error. 
Betts  V.  State  (1912)  65  Tex.  Crim. 
Rep.  858,  144  S.  W.  677. 

To  permit  the  reproduction  at  the 
trial  of  testimony  taken  before  the 
committing  magistrate  it  must  appear 
that  it  was  given  under  oath  on  a  pre- 
liminary hearing  for  the  offense  for 
which  accused  is  on  trial  before  a 
magistrate  of  competent  jurisdiction 
where  there  was  a  right  of  cross-ex- 
amination and  that  the  whereabouts  of 
the  witness  is  unkown  and  his  pres- 
ence is  not  obtainable  by  due  dili- 
gence. Wigginton  v.  State  (1920) 
205  Ala.  147,  87  So.  700. 

In  Bsrre  t.  State   (1911)  99  Ark. 
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629,  139  S.  W.  641,  the  admission  in 
evidence  against  one  who  was  charged 
with  perjury,  of  the  testimony  of  a 
witness  given  at  a  preliminary  ex- 
amination of  another  for  murder,  was 
error,  inasmuch  as  it  was  not  shown 
that  the  witness  was  dead,  beyond  the 
jurisdiction,  or  could  not  be  found, 
and  it  was  not  given  in  a  case  in 
which  defendant  was  a  party,  so  that 
he  was  not  present  and  had  no  oppor- 
tunity to  cross-examine  the  witness. 

When  it  is  not  shown  that  a 
witness  is  dead  or  out  of  the  juris- 
diction, his  testimony  given  at  a 
preliminary  examination  is  inadmis- 
sible. Echols  V.  State  (1914)  75  Tex. 
Crim.  Rep.  869,  170  S.  W,  786. 

And  in  Pace  v.  Stote  (1911)  61  Tex. 
Crim.  Rep.  436,  135  S.  W.  379,  where 
no  evidence  was  produced  except  a 
want  of  knowledge  on  the  part  of 
witnesses  as  to  the  whereabouts  of 
the  witness,  no  sufficient  predicate 
was  laid  for  the  admission  of  his  testi- 
mony at  a  former  trial. 

The  sufficiency  of  the  showing  of 
the  existence  of  facts  making  such 
testimony  admissible  at  the  trial  is 
for  the  court  to  determine.  Harda- 
man  v.  State  (1919)  17  Ala.  App.  49, 
81  So.  449;  People  v.  Leavens  (1909) 
12  CaL  App.  178,  106  Pac.  1103; 
People  v.  Lewandowski  (1904)  143 
Cal.  674,  77  Pac.  467;  State  v.  Wiggins 
(1898)  60  La.  Ann.  330,  23  So.  334; 
Reg.  V.  Stephenson  (1862)  9  Cox,  C. 
C.  (Eng.)  156. 

Where  the  trial  court  has  held  that 
the  predicate  was  sufficient  to  justify 
the  admission  of  the  testimony  given 
at  a  former  trial,  on  the  ground  that 
the  witness  cannot  be  found,  every 
reasonable  presumption  must  be  in- 
dulged in  favor  of  that  ruling,  and 
unless  the  evidence,  when  considered 
'  in  connection  with  the  presumption  of 
correctness  accorded  to  the  ruling  of 
the  trial  court,  does  not  show  that  by 
the  exercise  of  proper  diligence  the 
witness  could  have  been  found  and 
his  personal  attendance  obtained,  the 
appellate  court  will  not  be  justified 
in  putting  the  trial  court  in  error  for 
admitting  the  testimony.  Harwell  v. 
State  (1915)  12  Ala.  App.  265,  68  So: 
500. 


t.  Proot  ot  death,  insanity,  or  iUneaa. 

In  People  v.  Plyler  (1899)  126  CaL 
879,  58  Pac.  904,  it  was  held  that  the 
death  of  a  witness  must  be  proved  at 
the  trial  the  same  as  any  other  fact, 
and  cannot  be  established  by  an  ex 
parte  affidavit  of  a  relative  of  the 
witness. 

Merely  referring  to  the  witness  as 
deceased  is  not  sufficient  to  show  that 
he  has  died  so  as  to  permit  reproduc- 
tion of  his  testimony.  Johnson  v. 
Com.  (1902)  24  Ky.  L.  Rep.  842,  70 
B.  W.  44. 

In  Driggers  v.  United  States  (1908) 
21  Okla.  60,  1  Okla.  Crim.  Rep.  167, 
129  Am.  St.  Rep.  823,  95  Pac.  612,  17 
Ann.  Cas.  66,  it  was  held  that  the 
death  of  the  witness  was  not  sufficient- 
ly established  by  the  officer's  return 
on  the  subpoena  that  the  witness  was 
dead,  there  being  no  legal  provision 
for  such  return,  and  by  the  testimony 
of  others  that  they  had  been  told  that 
the  witness  was  dead. 

And  in  State  v.  Wright  (1886)  70 
Iowa,  152,  30  N.  W.  388,  it  was  held 
that  the  death  of  the  witness  was  not 
sufficiently  shown  by  testimony  of  one 
witness  that  he  had  heard  that  the 
witness  was  dead,  and  of  another 
witness  that  he  had  so  heard,  and  that 
such  was  the  general  report. 

In  Marler  v.  State  (1880)  67  Ala. 
65,  42  Am.  Rep.  95,  it  was  held  that 
the  insanity  of  the  witness  was  prova- 
ble  by  any  competent  evidence  satis- 
factory to  the  court. 

Mere  proof  that  the  witness  has 
(been  adjudged  insane  is  not  enough  to 
permit  reproduction  of  former  testi- 
mony since  he  is  competent  to  testify 
if  he  has  sufficient  understanding  to 
comprehend  the  obligation  of  an  oath, 
and  is  capable  of  giving  a  correct  ac- 
count of  matters  which  he  has  seen 
or  heard  in  reference  to  the  question 
at  issue.  Com.  v.  Loomis  (1921)  270 
Pa.  254,  113  Atl.  428. 

An  unverified  physician's  certificate 
that  the  witness  "is  in  such  physical 
condition  that  she  should  not  leave 
home,"  without  more,  will  not  permit 
reproduction  of  the  testimony.  De 
Rose  T.  State  (1921)  —  Okla.  Cirim. 
Rep.  — ,  197  Pac.  176. 

Where  it  was  shown  by  the  proseen- 
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tion  that  a  witness  at  the  preliminary 
examination  was  40  miles  distant  in 
another  county,  confined  to  his  room, 
which  he  was,  and  had  been,  unable 
to  leave  for  some  months  on  account 
of  a  serious  illness  which  had  de- 
stroyed the  sight  of  one  of  his  eyes 
and  left  him  a  chronic  invalid,  a 
sofBcient  predicate  was  shown  for  the 
admission  of  his  testimony  under  a 
statute  making  provisions  for  the 
admission  of  such  testimony,  when  by 
reason  of  bodily  infirmity  such 
witness  cannot  attend.  Collins  v. 
State  (1887)  24  Tex.  App.  141,  6  S.  W. 
848.  ' 

«.  Proof  of  al>aence  of  uHtnesM. 

1.  In  general. 

As  has  been  seen  in  subd.  III.  b, 
there  is  some  uncertainty  as  to 
'  whether  or  not  the  absent  witness 
must  be  shown  to  be  out  of  the  state 
to  warrant  reproduction  of  his  testi- 
mony, or  merely  that  he  cannot  be 
found  by  due  diligence. 

The  question  whether  or  not  it  has 
been  satisfactorily  shown  that  a 
witness  whose  deposition  was  taken 
at  the  preliminary  examination  can- 
not, with  due  diligence,  be  found 
within  the  state,  is  a  question  of  fact 
that  is  addressed  to  the  trial  court, 
to  be  determined  by  it  from  the  evi- 
dence introduced  before  it,  and  the 
appellate  court  will  not  interfere  with 
the  trial  court's  exercise  of  discretion 
in  the  absence  of  abuse.  People  v. 
Poo  On  (1920)  —  Cal.  App.  — ,  192 
Pac  1090. 

If  the  court  requires  a  showing  of 
absence  from  the  state,  then  there  is 
no  sufficient  predicate  unless  the 
witness  is  shown  to  be  out  of  the  state 
at  the  time  of  the  trial.  Ripley  v. 
Btate  (1910)  58  Tex.  Crinu  Rep.  489, 
126  S.  W.  586. 

The  testimony  of  absent  witnesses 
cannot  be  reproduced  until  it  is  shown 
that  they  are  out  of  the  jurisdiction, 
80  that  their  attendance  cannot  be 
procured.  This  cannot  be  done  by 
showing  that  they  cannot  be  found 
after  a  hurried  search.  Gray  v.  State 
(1920)  143  Ark.  201,  220  S.  W.  39. 

If  the  evidence  offered  to  show  the 
absence  of  the  witness  excludes  the 
16  A.L.R.— 34. 


idea  that  he  is  beyond  the  jurisdiction 
of  the  court,  his  testimony  cannot  be 
reproduced.  Wyatt  v.  State  (1910)  58 
Tex.  Crim.  Rep.  115,  137  Am.  St  Rep. 
926,  124  S.  W.  929. 

But  it  is  sufficient  that  the  witness 
is  shown  to  have  left  the  state  per- 
manently or  for  an  indefinite  time. 
Pate  V.  State  (1907)  158  Ala.  1,  48  So. 
888. 

If  the  witness  has  taken  up  his 
residence  outside  the  state,  secondary 
evidence  of  his  testimony  may  be 
given  at  the  second  trial,  although  he 
offers  to  come  and  testify  if  his 
•expenses  are  paid.  Brunke  v.  State 
(1920)  —  Neb.  — ,  180  N.  W.  560. 

Showing  residence  in  another  state 
is  a  sufficient  predicate  to  permit 
reproduction  of  the  testimony  of  the 
witness  at  the  former  trial.  Revels  v. 
State  (1920)  —  Tex.  Crim.  Rep.  — , 
224  S.  W.  689. 

But  the  mere  fact  that  a  witness  is 
in  another  state  does  not  authorize 
the  reproduction  of  his  testimony  if  it 
was  his  intention  to  attend  the  trial, 
and  the  only  reason  he  is  not  present 
is  because  he  was  not  summoned. 
Thompson  v.  State  (1894)  106  Ala. 
76,  17  So.  612,  9  Am.  Crim.  Rep.  199. 

But  if  inability  to  produce  the 
witness  is  sufficient  to  permit  repro- 
duction of  his  testimony,  then  the 
whereabouts  of  the  witness  must  be 
shown  to  be  unknown.  Maloney  v. 
State  (1909)  91  Ark.  485,  134  Am.  St. 
Rep.  83.  121  S.  W.  728,  18  Ann.  Cas. 
480. 

9.  Sufficient  predicate. 

The  absence  of  a  witness  from  the 
state  has  been  held  sufficiently  estab- 
lished to  permit  reproduction  of  his 
testimony, — 

—  where  the  witness  had  gone  to  a 
distant  state  about  two  weeks  pre- 
viously, for  an  indefinite  period.  Lowe 
▼.  State  (1888)  86  Ala.  47.  5  So.  435; 

—  the  mere  fact  that  one  whose 
present  home  is  in  another  state 
intends  to  return  at  some  indefinite 
future  time  does  not  prevent  repro- 
duction of  his  testimony.  Brent  v. 
State  (1921)  —  vTex.  Crim.  Rep.  — , 
232  S.  W.  845: 

—  where  a  witness  testified  that  the 
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absent  witness  "left  about  two  months 
ago,  and  went  to  the  state  of 
Arkansas,  as  I  was  informed.  Said 
Bates  is  still  absent  from  the  state," 
Pruitt  V.  State  (1890)  92  Ala.  41,  9  So. 
406; 

—  where  the  witness  was  a  traveling 
man  who  had  stated  that  he  lived  in 
another  state,  and  had  left  the  county 
immediately  after*  recovering  his 
stolen  property,  and  a  subpoena  for 
him  had  been  returned  "not  found," 
Burton  v.  SUte  (1894)  107  Ala.  68,  18 
So.  240; 

—  where  the  witness  was  a  traveling 
man  living  in  another  state,  had  been 
out  of  the  county  for  a  year,  and  the 
sheriff  had  been  unable  to  find  him, 
Wilson  V.  State  (1903)  140  Ala.  43,  87 
So.  93; 

—  where,  at  the  time  of  the  hearing, 
witness  declared  that  he  was  the  resi- 
dent of  another  state,  and  had  been 
seen  there  about  two  months  before 
the  trial,  and  the  sheriff  could  not  find 
him  in  the  county,  Lett  v.  State 
(1899)  124  Ala.  64,  27  So.  256; 

—  where  the  witness  lived  in  another 
state  and  when  last  seen  was  at  his 
borne  there,  Shirley  v.  State  (1905) 
144  Ala.  35,  40  So.  269; 

—  where  the  district  attorney  stated 
on  oath  that  the  witness  intended  to 
leave  the  state,  and  is  absent  there- 
from to  the  best  of  his  knowledge  and 
belief,  and  could  not  with  diligence 
be  produced.  People  v.  Nelson  (1890) 
85  Cal.  421,  24  Pac.  1006; 

—  where  there  was  testimony  that 
witness  intended  to  leave  the  state  for 
a  course  of  study,  and  subpoenas  had 
been  issued  to  practically  every 
sheriff  in  the  state  without  result, 
while  a  special  unavailing  search  had 
been  made  in  the  immediate  vicinity 
of  his  former  residence,  People  v. 
Johnson  (1921)  —  Cal.  App.  — ,  197 
Pac,  135; 

—  where  the  absent  witness  tele- 
graphed and  wrote  to  the  district 
attorney  from  another  state  that  he 
could  not  be  present  at  the  trial,  and 
a  subpcena  for  him  was  returned  not 
found  within  the  county.  People  v. 
Monroe  (1893)  4  CaL  Unrep.  66,  83 
Pac.  776; 

—  where  the  prosecution  had  acted 


in  good  faith  in  trying  to  find  defend- 
ant in  all  the  places  where  their  in- 
formation indicated  he  might  be,  and 
there  was  no  direct  evidence  that  he 
was  in  the  state,  or  had  gone  to  a 
county  where  a  subpoena  was  not 
sent,  People  v.  Riley  (1888)  76  CaL 
98,  16  Pac.  544,  7  Am.  Crim.  Rep.  600; 

—  where  the  father  of  the  witness 
testified  that  she  was  and  had  been 
for  two  months  in  the  state  of  Mexico, 
People  v.  Buckley  (1904)  143  CaL  375, 
77  Pac.  169 ;  see  also  People  v.  Moran 
(1904)  144  CaL  48,  77  Pac.  777,  which 
was  a  trial  of  a  codefendant  where 
the  same  objection  was  raised; 

—  where  one  witness  testified  that 
the  absent  witness  was  in  another 
state,  another,  that  to  the  best  of  his 
knowledge  she  was  in  the  other  state, 
having  been  there  the  last  time  he 
had  heard  from  her,  and  that  the 
chief  of  police  of  that  city  had  noti- 
fied him  that  she  was  there,  and  the 
sheriff's  return  on  subpoena  showed 
her  not  found  in  the  county.  People 
v.  Grill  (1907)  151  CaL  592,  91  Pac 
615; 

—  where  the  ofBcer,  who  knew 
witness,  certified  on  the  subpoena  that, 
after  diligent  search,  he  could  not 
find  him,  and  it  was  shown  that  the 
witness  was  an  old  man,  that  the  place 
where  he  formerly  boarded  was 
closed,  and  its  former  occupants  did 
not  know  where  he  had  gonei,  and 
diligent  efforts  to  find  him  in  all  parts 
of  the  city  where  he  would  likely  be 
found  had  been  unsuccessful,  People 
V.  Reilly  (1895)  106  CaL  648,  40  Pac. 
13; 

— where  the  witness  lived  out  of  the 
state,  and,  after  testifying  at  the  ex- 
amination, left  on  a  train,  presumably 
for  his  residence,  and  had  not  been 
seen  or  heard  of  in  the  state  since. 
State  V.  Coudier  (1884)  36  La.  Ann. 
291;  State  v.  Riley  (1890)  42  La.  Ann. 
995,  8  So.  469;  State  v.  Bolden  (1902) 
109  La.  484,  33  So.  571; 

— ^where  the  witness,  a  physician, 
had  moved  from  the  state,  and  a 
witness  testified  that  he  had  received 
a  letter  from  him  postmarked  in 
another  state,  stating  that  he  was 
practising  there,  Post  v.  State  (1881) 
10  Tex.  App.  579; 
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— where  the  witneaa,  at  the  time  of 
the  preliminary  examination,  was  in 
the  state  on  temporary  duty  as  an 
oflScer  in  the  Army,  his  command 
being  outside  of  the  state,  for  which 
place  he  left  after  the  examination, 
and,  since  leaving,  a  telegram  from 
bim  had  been  received  announcing  his 
arrival  at  his  post,  Conner  t.  State 
(1887)  23  Tex.  App.  878,  5  S.  W.  189; 

—  where  a  witness  testified  that  the 
absent  witness  had  removed  from  the 
state,  and  he  had  seen  bim  there  a 
week  before  the  trial,  having  gone 
there  to  get  the  witness  to  return  and 
testify  at  the  trial,  which  he  refused 
to  do,  Parker  v.  State  (1887)  24  Tex. 
App.  61.  5  S.  W.  653; 

— where  the  affidavit  was  made 
that  the  witness  was  out  of  the  state, 
and  was  the  resident  of  another  state, 
Kerry  v.  State  (1884)  17  Tex.  App. 
179,  50  Am.  Rep.  122; 

— where  an  affidavit  was  made  that 
'Sritnesses  reside  out  of  the  state  of 
Texas,  and  are  residents  of  the  Indian 
territory,"  Ballinger  v.  State  (1881) 
11  Tex.  App.  328; 

— where  the  witness  was  seen 
leaving  the  state  on  a  train,  and  said 
he  was  going  to  another  state, 
Scruggs  V.  State  (1896)  35  Tex.  CrinL 
Rep.  622.  84  S.  W,  951 ; 

—  where  it  was  shown  that  the 
witnesses  were  residents  of  another 
state,  and  were  merely  passing 
through  the  state  at  the  time  of  the 
examination,  and  a  letter  had  been 
received  from  them  by  the  district 
attorney,  from  their  address  in  the 
other  state  stating  that  they  would  be 
unable  to  attend  the  trial,  Somers  v. 
State  (1908)  64  Tex.  Crim.  Rep.  475, 
180  Am.  St.  Rep.  901,  113  S.  W.  633; 

— where  it  was  shown  that  the 
witness,  who  was  a  woman  seventy 
years  old,  left  the  state  for  Alabama, 
taking  her  furniture,  and  stating  that 
she  was  going  to  make  her  home  there, 
and  had  resided  there  some  time,  and 
a  letter  had  recently  been  received 
from  the  party  with  whom  she  was 
living,  containing  a  message  from  her, 
•nd  that  a  party  hud  written  to  her 
to  come  for  the  trial  at  a  certain  date, 
which  was  past,  Peddy  v.  State  (1893) 
SI  Tex.  Crim.  Rep.  647,  21  S.  W.  642; 


— wher*  a  brother-in-law  of  the 
witness  testified  that  the  witness  had 
left  with  his  family  for  another  state, 
and  he  had  since  received  a  letter 
from  the  wife  of  witness  postmarked 
in  that  state,  and  witness's  stepfather 
testified  that  be  had  left,  stating  that 
he  was  going  to  the  other  state,  but 
would  return  if  he  did  not  like  the 
country,  Parker  t.  State  (1885)  18 
Tex.  App.  72; 

— where  witness  stated  to  an  officer 
when  subpoenaed  that  he  was  going 
away,  but  would  return,  and  another 
officer  was  informed  that  he  was 
going  to  another  state,  and  his  room- 
mate had  not  seen  him  for  three 
weeks,  when  he  stated  to  him  that  he 
was  going  to  another  state,  and  a 
second  subpoena  was  returned  showing 
that  the  witness  could  not  be  found, 
and  that  his  whereabouts  were  un- 
known. State  V.  King  (1902)  24  Utah, 
482,  91  Am.  St.  Rep.  808,  68  Pac.  418; 

—  where  it  was  shown  that  the 
witness  was  a  permanent  resideht  of 
another  state,  and  he  had  not  been 
subpcenaed.  Morris  v.  State  (1906) 
146  Ala.  66,  41  So.  274; 

—  where  the  officer  having  a  sub- 
poena testified  that,  after  following 
every  clue  as  to  the  whereabouts  of 
the  witness,  he  was  informed  by 
acquaintances  of  the  witness  that  he 
bad  left  the  state,  and  it  could  not  be 
told  when  he  would  return,  though 
one  person  said  he  was  liable  to  return 
on  business  at  any  time,  People  v. 
Mclntyre  (1899)  127  CaL  423,  69  Pac. 
779; 

—  where  witness  was  placed  under 
recognizance,  but  forfeited  it,  and 
could  not  be  found  by  the  officers 
after  diligent  search,  Shackelford  v. 
State  (1878)  33  Ark.  539; 

—  where  subpoenas  for  witness,  a 
farm  laborer,  were  issued  for  the 
county  where  the  court  was  held  and 
four  adjoining  counties,  and  were  all 
returned  unserved,  and  the  officer 
testified  that  inquiry  had  been  made 
of  every  farmer  of  prominence  he 
could  see  in  the  county.  People  v. 
Davis  (1894)  4  CaL  Unrep.  624,  36 
Pac.  96; 

— where  witness  could  not  be  found 
in  the  county,  and  subpoenas  had  been 
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issued  to  the  sheriffs  of  every  county 
in  the  state,  forty-six  of  which  had 
been  returned  that  he  could  not  be 
found,  People  v.  Witty  (1903)  138  CaL 
576,  72  Pac.  177; 

—  where,  after  considerable  search 
for  witness  in  and  about  the  place  he 
formerly  frequented,  the  officers  had 
been  unable  to  find  him,  People  v. 
Melandrez  (1906)  4  CaL  App.  896,  88 
Pac.  372; 

—  where  a  subpoena  issued  for  a 
witness  in  an  adjoining  parish  was 
not  returned,  and  it  was  shown  that 
he  had  left  there,  and  that  it  was 
impossible  to  subpoena  him.  State  v. 
Allen  (1885)  37  La.  Ann.  685; 

—  where  subpoenas  were  issued,  and 
a  sheriff  could  not  find  witness  in  the 
parish  or  in  the  adjoining  one,  State  ▼. 
Tyler  (1894)  46  La.  Ann.  1269,  15  So. 
624; 

—  where  witness  was  subpoenaed, 
and  said  he  was  going  to  his  sister's, 
but  would  be  in  court  on  a  certain 
date,'  and,  on  his  failure  to  appear, 
the  officer  went  to  the  home  of  the 
sister,  but  could  not  find  witness,  or 
learn  anything  as  to  his  whereabouts, 
and  he  was  unable  to  do  so  on  further 
inquiry.  People  v.  Fish  (1890)  125 
N.  Y.  136,  26  N.  E.  819; 

—  where  the  witness  was  a  resident 
of  another  state,  had  left  after  the 
examination,  and  had  not  since  been 
seen,  Lowery  y.  State  (1892)  98  Ala. 
45,  IS  So.  498; 

—  where  the  witness  resided  in 
another  state  and  a  witness  testified 
that  he  had  been  at  her  house  there. 
Burton  v.  State  (1896)  116  Ala.  1,  22 
So.  685; 

—  where  a  subpoena  issued  to  the 
county  of  the  former  residence  of  the 
witness  was  returned  with  the  nota- 
tion that  the  officers  were  unable  to 
find  the  witness,  together  with  the 
testimony  of  a  brother  that  the 
witness  had  giade  her  home  with 
her  mother  in  that  county,  that  the 
home  had  been  entirely  broken  up  and 
the  mother  had  removed  to  another 
state,  the  witness  preceding  her,  that 
he  had  a  letter  from  the  witness  from 
such  state,  and  the  witness  had  told 
him  before  leaving  the  state  that  she 
would  rather  die  than  come  back  to 


another  trial  and  go  through  the  same 
ordeal,  Jacobi  v.  State  (1901)  133  Ala. 
1,  82  So.  158; 

—  where  it  appeared  that  the  wit- 
ness was  under  suspicion  in  connec- 
tion with  the  crime,  was  kept  in  jail 
till  the  first  trial,  was  not  shown  to 
have  ever  lived  in  any  other  county, 
had  left  shortly  after  the  first  trial, 
and  had  not  since  been  seen,  leaving 
crops  in  the  ground;  and  his  mother 
stated  that  she  did  not  know  where  he 
was,  and  subpoenas  issued  in  the 
county  were  returned  "not  found," 
Pope  V.  State  (1913)  183  Ala.  61,  63 
So.  71. 

—  where  defendant's  attorney  ad- 
mitted that  the  witness  was  out  of 
the  state,  Fuqua  v.  State  (1911)  2 
Ala.  App.  47,  56  So.  751; 

—  where  it  was  shown  that  the 
absent '  witness  was  the  resident  of 
another  state,  Phillips  v.  State  (1914) 
11  Ala.  App.  15,  65  So.  444; 

—  where  there  was  evidence  that 
the  witnesses,  who  were  husband  and 
wife,  left,  taking  their  baggage  and 
saying  that  they  were  going  to  another 
state,  and  that  they  had  not  come 
back,  and  the  sheriff  had  made  a 
search  for  them  and  could  not  find 
them.  Brown  v.  State  (1914)  11  Ala. 
App.  321,  66  So.  829; 

—  where  a  subpoena  was  regularly 
Issued  to  a  sheriff  who  made  a  return 
that  the  witness  could  not  be  found 
in  the  county,  and  it  was  shown  that 
witness  was  under  indictment  for 
murder,  and  the  sheriff  had  a  capias 
for  him,  and  a  reward  had  been  offered 
for  his  apprehension,  and  that  his 
home  had  been  in  the  county  and  it 
did  not  appear  that  he  had  any  per- 
manent residence  elsewhere,  Harwell 
V.  State  (1915)  12  Ala.  App.  265,  68 
So.  500,  certiorari  denied  in  (1916) 
192  Ala.  689,  68  So.  1019; 

—  where  a  witness  had  testified  on 
an  application  of  defendant  for  bail, 
and  a  subpoena  directed  to  the  county 
of  his  residence  at  the  time  of  the 
former  trial,  as  well  as  to  other 
counties  to  which  H  was  supposed  he 
had  goqe,  had  been  returned  '^ot 
found,"  Sneed  v.  State  (1886)  47  Ark. 
180,  1  S.  W.  68; 

—  where  two   reputable  witnesses 
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living  at  the  place  where  witness 
formerly  lived  were  called  and  testi- 
fied that  the  witness  had  moved  away, 
and  from  his  relatives  they  under- 
stood he  was  residing  in  another  state, 
although  no  subpoena  was  issued, 
Vaaghan  v.  State  (1894)  68  Ark.  353, 
24  S.  W.  885; 

—where  subpoenas  were  issued  and 
diligent  search  made  by  the  sheriff, 
who  reported  that  both  witnesses  had 
departed  from  the  state,  and  also  that 
the  witnesses  lived  in  other  states, 
and  at  the  examination  one  of  them 
had  announced  an  intention  of  return- 
ing there,  Herman  v.  State  (1916)  125 
Ark.  278,  88  S.  W.  641;  Jordan  v. 
State  (1916)  125  Ark.  597,  188  S.  W. 
642; 

— where  the  trial  was  continued 
because  of  the  absence  of  the  witness 
from  the  state,  and  during  the  con- 
tinuance reasonable  efforts  to  serve 
A  subpoena  were  made,  but  the  only 
information  the  sheriff  could  obtain 
was  that  the  witness  was  in  another 
state,  and  this  was  also  shown  by 
testimony  of  the  witness's  wife, 
People  V.  Goodrich  (1904)  142  CaL 
216,  76  Pac.  796; 

—  where  a  police  officer  testified 
that  witness  had  .bidden  him  good-by 
and  said  he  was  going  to  another 
state  to  go  into  business  there,  and 
that  he  had  not  since  seen  witness, 
though  he  had  made  inquiries  and 
failed  to  find  him;  and  a  brother  of 
witness  testified  that  he  resided  in 
another  state,  and  he  had  received  a 
letter  from  him  there  about  a  week 
previously.  People  v.  Barker  (1904) 
144Ca].  705,  78Pac.  266; 

— where  it  appeared  that  the  wit- 
ness had  left  the  state,  and  would  not 
return,  People  v.  Pasqueria  (1916) 
SO  Cal.  App.  626,  159  Pac.  173; 

—  where  the  prosecuting  attorney 
and  sheriff  made  diligent  efforts  to 
locate  the  witness,  all  subpoenas 
were  returned  "not  found,"  and 
witnesses,  who  would  be  likely  to  know 
where  he  was,  testified  that  they  did 
not  know,  Wilson  v.  State  (1911)  175 
Iiid.458,  93  N.  E.  609; 

— where  it  is  shown  that  the  witness 
had  left  the  state,  though  the  prose- 
cution may  have  neglected  an  oppor- 


tunity to  serve  a  subpoena  or  require 
a  recognizance  before  the  witness 
left,  there  being  no  evidence  of  bad 
faith  on  the  part  of  the  prosecution, 
Stote  V.  Nelson  (1904)  68  Kan.  566, 
75  Pac.  505,  1  Ann.  Cas.  468; 

—  where  the  state  has  made  every 
reasonable  effort  to  locate  the  witness. 
State  v.  Chadwell  (1916)  94  Kan.  302, 
146  Pac.  420; 

—  where  the  state  proves  that  the 
whereabouts  of  the  witness  were  un- 
known and  could  not  be  ascertained 
after  diligent  search.  State  v.  Burton 
(1917)   101  Kan.  62,  66  Pac.  847; 

—  where  a  witness  testified  that  the 
absent  witness  told  him  he  was  going 
to  another  state  to  accept  employ- 
ment, and  the  sheriff  made  a  return 
that  the  witness  could  not  be  found 
in  the  territory,  and  was  now  in- 
another  state,  Territory  v.  Ayer 
(1911)  16  N.  M.  581,  113  Pac.  604; 

—  where  the  witness  was  under 
subpoena  and  recognizance,  and  had 
defaulted,  and  the  officers  and  bonds- 
men had  b^en  unable  to  find  him,i 
Edwards  v.  State  (1913)  9  Okla. 
Crim.  Rep.  306,  44  L.R.A.(N.S.)  701, 
131  Pac,  956; 

—  where  a  witness,  after  service  of 
a  subpoena  upon  him,  left  the  state: 
and  told  business  associates  he  would< 
be  absent  some  weeks,  Keams  v.  State 
(1917)  14  Okla.  Grim.  Rep.  142,  168 
Pac.  242. 

That  the  witness  was  a  member  of 
a  regiment  of  soldiers  temporarily 
stationed  at  the  scene  of  the  crime, 
and  that  the  regiment  has  moved 
away,  and  the  witness  cannot  be  found 
within  the  jurisdiction,  is  sufficient  to 
justify  reproduction  of  his  testimony. 
Percy  v.  State  (1899)  126  Ala.  52,  27 
So.  844. 

Where  the  witness,  after  announc- 
ing his  intention  of  joining  the  Army, 
could  not  by  diligent  search  be  found 
within  the  state,  sufficient  predicate 
is  laid  to  permit  reproduction  of  his 
testimony.  Hardaman  v.  State  (1918) 
16  Ala.  App.  408,  78  So.  324. 

And  the  predicate  is  sufficient  where 
a  witness  states  that  the  last  time  he 
saw  the  absent  witness  he  had  on  a 
soldier's  uniform  and  that  he  had 
seen  a  letter  from  him  written  in  a 
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foreiirn  country.    Hardaman  v.  State 
(1919)   17  Ala.  App.  49,  81  So.  449. 

And  in  State  v.  Richardson  (1904) 
113  La.  678,  37  So.  599,  it  is  held  that 
the  fact  that  witness  was  a  soldier, 
and,  on  inquiry  at  the  barracks,  an 
officer  was  informed  that  witness  had 
been  sent  to  another  state  for  con- 
sumption, and  would  never  return, 
was  a  sufficient  showing  of  perma- 
nent absence. 

In  State  t.  Aspara  (1905)  113  La. 
940,  37  So.  883,  it  was  held  that  per- 
manent absence  was  sufficiently  shown 
by  the  fact  that  witness  claimed 
another  state  as  his  home,  had  been 
at  the  place  of  trial  only  as  a  so- 
journer, was  in  another  state  when 
last  heard  from,  having  left  the  juris- 
diction owing  money,  and  could  not 
be  found  there  after  diligent  search. 

In  State  v.  Bollero  (1904)  112  La. 
850,  36  So.  754.  it  was  held  that  the 
permanence  of  the  absence  of  witness 
was  sufficiently  established,  by  show- 
ing that  he  had  gone  to  another  state 
to  reside  and  there  was.  no  present 
prospect  of  his  return. 

And  see  also  Long  ▼.  State  (1908) 
65  Tex.  Crim.  Rep.  55.  114  S.  W.  t>d2, 
for  a  long  statement  of  evidence  held 
to  be  sufficient  to  admit  the  testimony 
of  witnesses,  taken  at  the  examina- 
tion, on  the  ground  that  they  were 
absent  from  the  state. 

In  some  courts  it  is  necessary  to 
show  that  the  absence  of  the  witness 
from  the  state  is  permanent,  in  order 
to  make  his  testimony  given  at  the 
examination  admissible  at  the  trial. 
State  V.  Banks  (1902)  106  La.  480,  81 
So.  53;  Cooper  v.  State  (1879)  7  Tex. 
App.  194. 

Proof  that  a  witness  at  a  former 
trial  had  gone  to  another  state,  and 
that  a  letter  written  there  had  been 
received  from  him  within  a  week,  is 
sufficient  to  permit  reproduction  of 
his  testimony.  Wimberly  v.  State 
(1909)  90  Ark.  614,  119  S.  W.  668. 

Absence  from  the  state  is  sufficient- 
ly shown  by  testimony  that  the  witness 
had  gone  to  another  state,  and  that  a 
letter  had  been  received  from  him 
written  in  such  state.  Kelley  v.  State 
(1918)  133  Ark.  261,  202  S.  W.  49. 

Where  it  appeared  from  the  evi- 


dence that  the  absent  witness  was  of 
nomadic  habits,  that  he  drifted  into 
the  place  on  an  excursion  train,  got 
drunk,  remained  there  two  or  three 
days,  and  departed  to  places  unknown, 
and  that  the  sheriff  had  been  unable 
to  serve  an  attachment  upon  him  and 
had  no  idea  where  he  was,  his  former 
evidence  was  properly  admitted.  Put- 
nal  V.  State  (1908)  56  Fla.  86,  47  So. 
864. 

Where  a  witeess  on  behalf  of  the 
prosecution  testified  that  each  of  the 
former  witnesses  had  left  the  state 
permanently,  and  it  was  shown  that 
prior  to  the  trial  the  people  had  sub- 
poenas issued  for  the  witnesses,  di- 
rected to  the  sheriff  of  each  county  in 
the  state,  and  the  return  thereof  dis- 
closed that  neither  witness  could  be 
found.  Henwood  v.  People  (1914)  67 
Cola  644,  143  Pac.  878,  Ann.  Cas. 
1916A,  lllL 

Where  a  witness  who  testified  at  a 
preliminary  hearing  was  not  present 
at  the  trial,  and  the  state  showed  it 
had  used  due  diligence  to  ascertain 
his  whereabouts  and  serve  a  sub- 
poena upon  him,  but  had  been  unable 
to  do  so,  he  is  to  all  intents  and 
purposes  beyond  the  jurisdiction  of 
the  court,  and  his  former  testimony 
may  be  read  to  the  jury.  Jeffries  ▼. 
State  (1917)  13  Okla.  Crim.  Bep.  146. 
162  Pac.  1137. 

Proof  that  a  witness  who  had  testi- 
fied at  a  former  trial  had  left  the 
county,  stating  that  he  was  going  to 
another  state,  and  a  subpoena  issued 
for  him  as  a  witness  for  the  state  had 
been  returned  indorsed  by  the  sheriff 
that  the  witness  could  not  be  found 
in  the  county,  was,  in  the  absence  of 
a  showing  that  the  witness  was  with- 
in the  jurisdiction  of  the  court,  suf- 
ficient to  make  his  former  testimony 
admissible.  Henry  v.  State  (1913)  10 
Okla.  Crim.  Rep.  369,  62  LJl.A.(N.S.) 
113,  136  Pac  982. 

Where  a  trial  was  postponed  on 
account  of  the  absence  of  a  witness, 
and  the  sheriff  exercised  due  diligence 
in  searching  for  him,  and  learned  in 
the  ordinary  way  that  he  was  in 
another  state,  and,  while  he  had  been 
within  the  state  temporarily,  the 
sheriff  did  not  know  that  fact  until  he 
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had  returned,  hia  testimony  given  on 
a  former  trial  was  properly  admitted, 
as,  it  havinjT  been  shown  that  he 
resided  in  another  state,  it  will  be 
presumed  that  such  residence  con- 
tinued until  the  time  of  the  trial, 
unless  the  contrary  is  shown.  State 
V.  Meyers  (1911)  59  Or.  637,  117  Pac. 
818. 

Where  it  is  shown  that  the  absent 
witness  was  an  officer  in  the  United 
States  Army  and  temporarily  on  duty 
in  the  state  at  the  time  his  testimony 
was  given,  and  that  he  has  since 
returned  to  the  post  where  his  com- 
mand is  located,  in  another  state,  a 
sufficient  predicate  is  established  for 
the  admission  of  his  testimony.  Con- 
ner V.  State  (1887)  23  Tex.  App.  878, 
6  S.  W.  189. 

Where  it  was  proved  that  an  absent 
witness  resided  in  another  state  at 
the  time  of  the  examining  trial,  and 
of  the  present  trial,  a  sufficient  predi- 
cate was  established  for  the  introduc- 
tion of  the  testimony  given  by  such 
witness  at  the  examining  trial.  Crook 
T.  State  (1889)  27  Tex.  App.  198,  11 
S.  W.  444. 

Testimony  of  a  witness  that  he 
knew  the  absent  witness,  who  was  his 
son-in-law,  and  that  such  witness 
lives  in  another  state,  and  is  now  in 
that  place,  and  does  not  live  or  reside 
in  Texas,  and  of  another  witness  that 
he  is  a  brother-in-law  of  the  absent 
witness,  that  such  absent  witness 
lives  in  another  state,  and  the  witness 
has  seen  him  there  twice  within  the 
last  month,  is  a  sufficient  predicate 
to  authorize  the  reproduction  of  the 
testimony  of  the  absent  witness  given 
at  a  previous  trial.  Pace  v.  State 
(1913)  69  Tex.  Crim.  Rep.  27,  153  S. 
W.  182. 

Testimony  of  a  witness  that  he 
knew  the  absent  witness,  and  was  with 
him  on  the  day  he  and  his  family  left 
for  another  state,  and  shipped  his 
household  goods,  and  knew  that  he 
I  was  moving  to  the  other  state,  and 
heard  from  him  after  he  arrived 
there,  receiving  a  letter  and  money 
order  from  him,  was  a  sufficient  show- 
ing that  the  witness  had  permanently 
left  the  state  to  authorize  the  intro- 
duction of  his  testimony  given  at  a 


former  trial.   Whorton  v.  State  (1913) 
69  Tex.  Crim.  Rep.  1,  152  S.  W.  1082, 

Where  it  was  shown  that  the  witness 
had  been  for  many  years  a  resident 
of  another  state  and  had  been  induced 
to  return  for  the  first  trial,  and  that 
an  effort  was  made  to  get  her  to  at- 
tend the  present  trial,  but  she  had 
informed  the  district  attorney  by 
letter,  dated  and  postmarked  ten  days 
before  the  trial,  that  she  could  not 
attend  it  under  any  circumstances,  as 
she  was  quarantined  nursing  her  only 
daughter,  who  had  a  contagious  dis- 
ease, a  sufficient  predicate  was  shown 
for  the  introduction  of  her  testimony. 
Mitchell  V.  State  (1912)  65  Tex.  Crim. 
Rep.  645, 144  S.  W.  1006. 

Testimony  of  a  witness  that  th* 
absent  witness  was  her  brother,  that 
she  lived  in  another  state  and  the 
brother  lived  at  the  same  place,  and 
had  been  living  there  for  two  or  three 
years,  and  that  she  left  that  place  the 
day  before  and  he  was  not  there  then, 
but  had  gone  to  another  place  in  the 
same  state,  from  which  place  she  had 
received  a  letter  from  him  the  day 
before,  and  that  he  was  now  in  that 
state,  and  not  in  Texas,  was  a  suffi- 
cient predicate  for  the  admission  of 
his  testimony  given  at  a  previous 
trial.    Pace  v.  State  (Tex.)  supra. 

Where  the  witness  testified  that  the 
absent  witness  was  hia  son,  that  he 
was  not  in  Texas,  but  in  Central 
America,  from  which  place  they  had 
letters  from  him,  and  where  he  was 
employed,  a  sufficient  predicate  was 
established  for  the  admission  of  his 
testimony  at  a  former  trial.  Sanchez 
V.  State  (1913)  69  Tex.  Crim.  Rep.  134, 
163  S.  W.  1133. 

Where  letters  were  shown  indicating 
that  the  absent  witness  was  interned 
in  a  foreign  country,  and  it  was  shown 
that  the  officers  had  used  every 
reasonable  means  to  locate  him,  and 
that  he  was  a  fugitive  from  justice, 
it  was  proper  to  admit  his  testimony 
given  at  an  examining  trial.  Millner 
V.  State  (1913)  72  Tex.  Crim.  Rep. 
45,  162  S.  W.  348,  second  appeal  in 
(1914)  75  Tex.  Crim.  Rep.  22,  169  S. 
W.  899. 

3.  Inmifflcient  predicate. 

The  predicate  to  admit  reproduction 
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of  the  testimony  of  an  absent  witness 
was  held  insu£Scient  in  the  following 
cases: 

—  Wingo  V.  State  (1921)  —  Tex. 
Crim.  Rep.  — ,  229  S.  W.  858,  where  the 
witness  was  not  present,  but  no  one 
knew  where  he  was  or  why  he  was 
absent,  although  some  effort  had  been 
made  to  locate  him; 

—  Nixon  V.  State  (1908)  53  Tex. 
Crim.  Rep.  825,  109  S.  W.  931,  where 
it  did  not  appear  definitely  that  the 
witness  was  beyond  the  jurisdiction; 

—  Dorman  v.  State  (1904)  48  Fla. 
18,  37  So.  561,  where  it  did  not  clearly 
appear  that  witness  was  dead,  or  that 
it  was  impossible  to  obtain  his  testi- 
mony by  deposition  or  otherwise; 

—  Percy  v.  State  (1899)  125  Ala. 
52,  27  So.  844,  where  the  witness,  who 
had  been  a  teamster  for  the  Army,  it 
being  shown  that  teamsters  were  not 
enlisted,  but  employed  generally  in 
the  locality  where  needed,  had  not 
stated  where  he  lived,  and  no  showing 
was  made  as  to  the  diligence  used  by 
the  officer; 

—  Thompson  v.  State  (1894)  106 
Ala.  67,  17  So.  512,  9  Am.  Crim.  Rep. 
199,  where  it  appeared  that  a  minor 
witness,  whose  residence  was  with  his 
father  in  the  county,  was  absent  from 
the  state  for  a  temporary  purpose, 
with  the  intent  to  return  for  the  trial 
although  not  summoned,  though  it 
was  shown  he  had  said  two  days  before 
the  trial  that  he  had  obtained  employ- 
ment, and  intended  to  remain  in  the 
other  state; 

—  Mitchell  T.  State  (1896)  114  Ala. 
1,  22  So.  71,  where  an  officer  who  had 
a  subpoena  for  a  witness,  and  had 
returned  it  "not  found,"  testified  that 
he  had  searched  for  her  in  the  county, 
but  did  not  know  that  she  had  left  the 
state,  though  by  general  report  in  her 
neighborhood  she  had  done  so; 

—  Watkins  v.  SUte  (1901)  133  Ala. 
88,  32  So.  627,  in  which  a  witness  testi- 
fied that  the  last  time  he  saw  the 
absent  witness  said  witness  told  him 
he  was  going  out  of  the  state  to  work 
at  a  certain  place,  and  remain  till  the 
trial  was  over,  and  that  he  believed, 
and  had  been  told,  that  the  witness 
was  there,  but  could  not  swear  to  it 
of  his  own  knowledge; 


— Bardin  v.  State  (1904)  143  Ala. 
74,  88  So.  833,  where  the  witness 
could  not  be  found  in  the  county  of 
his  residence,  after  a  diligent  search 
by  officers  having  subpoena  and  capias; 

—  Harwood  v.  State  (1896)  63  Ark. 
130,  37  S.  W.  304,  where  a  witness 
testified  that 'he  supposed  the  absent 
witness  to  be  in  another  state,  and 
that  he  took  a  train  in  that  direction; 

—  People  V.  Ballard  (1905)  1  CaL 
App.  222,  81  Pac.  1040,  where  the  evi- 
dence did  not  show  that  diligence  was 
used  in  searching  for  witness,  and  no 
inquiry  was  made  at  his  last  place  of 
work  outside  of  the  county; 

—State  V.  Laque  (1889)  41  La. 
Ann.  1070,  6  So.  787,  where  witness 
was  absent  from  the  parish,  it  appear- 
ing that  he  was  in  an  adjoining  parish 
in  the  same  judicial  circuit; 

—  McCollum  V.  State  (1890)  29  Tex. 
App.  162,  14  S.  W.  1020,  where  it  did 
not  appear  that  the  absent  witness 
resided  out  of  the  state,  and  witnesses 
who  testified  had  seen  him  oftener  in 
Texas  than  elsewhere; 

—  Martinas  v.  State  (1888)  26  Tex. 
App^  91,  9  S.  W.  356,  where  the  only 
showing  made  that  witness  had  re- 
moved bieyond  the  limits  of  the  state 
was  an  affidavit  of  the  district  at- 
torney that  the  witness  at  one  time 
resided  in  the  county,  but  was  then 
absent,  and  had  been  for  a  year  or 
more;  that  due  diligence  had  been 
used  to  ascertain  his  whereabouts  by 
causing  attachments  to  be  issued  to 
every  county  in  the  state,  all  of  which 
had  been  returned  not  executed;  and 
that  affiant  had  reason  to  believe,  and 
did  believe,  that  the  witness  was  not 
within  the  state; 

—  Tippett  V.  State  (1896)  —  Tex. 
Crim.  Rep.  — ,  37  S.  W.  860,  where  a 
new  trial  was  granted  because  of  the 
admission,  over  objection,  of  testimony 
of  a  witness  at  the  examination,  on  a 
prima  facie  showing  that  a  year 
before  the  trial  witness  resided  out- 
side the  state,  it  being  shown  on 
motion  for  new  trial  that,  for  some  ' 
months  prior  to  the  trial,  witness 
resided  in  the  state,  which  fact  could 
have  been  ascertained  by  due  dili- 
gence ; 

—James  v.  State  (1893)  104  Ala.  20, 
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16  So.  94,  where  the  state  offered  to 
prove  the  issuance  of  a  subpoena,  its 
return  "not  found,"  and  that  the 
witness's  whereabouts  were  unknown ; 

—  Wheat  V.  State  (1895)  110  Ala. 
68,  20  So.  449,  where  the  only  evidence 
of  absence  of  the  witness  went  to 
show  that  he  was  not  in  the  county; 

—  Sims  V.  SUte  (1903)  139  Ala.  74, 
101  Am.  St.  Rep.  17,  36  So.  138,  where 
there  was  a  mere  showintr  that  the 
witness  was  absent  from  the  state  at 
the  time  of  the  trial,  without  any 
showing,  inferentially  or  otherwise, 
that  he  had  left  the  state  permanent- 
ly,  or  for  such  an  indefinite  time  that 
his  return  was  contingent  and  un- 
certain: 

—  Kirkland  ▼.  State  (1904)  141 
Ala.  45,  37  So.  352,  where  there  was 
evidence  that  the  witness  had  left  the 
community  where  he  had  lived,  that 
a  summons  to  attend  the  trial  had 
been  issued,' but  the  sheriff  was  un- 
able to  find  him,  and  that  a  certain 
person  had  received  a  letter  from  him 
from  another  state  during  the  month 
preceding  the  trial; 

—  Harwell  ▼.  State  (1916)  12  Ala. 
App.  265,  68  So.  500,  certiorari  denied 
in  (1915)  192  Ala.  689.  68  So.  1019. 
where  it  was  shown  that  the  witness 
lived  in  the  county  part  of  the  time, 
but  at  one  time  was  found  in  another 
county,  and  at  the  former  trial  testi- 
fied he  lived  at  another  place,  and  no 
subpoena  was  issued  to  the  other 
county,  or  search  made  at  the  place 
where  he  said  he  lived; 

—  People  V.  McFarlane  (1903)  138 
CaL  481,  61  L.RJ^.  245,  71  Pac.  568,  72 
Pac.  48,  where  it  merely  appeared 
that  the  witness  was  absent  from  the 
county,  and  when  last  heard  from  was 
within  the  limits  of  the  state; 

—  Dixon  T.  Mayer  (1914)  186  IIL 
App,  247,  where  the  proof  merely 
showed  that  the  officer  who  tried  to 
find  witness  on  subpoena  failed  to  find 
him; 

—  Levi  V.  State  (1914)  182  Ind. 
188,  104  N.  E.  765,  Ann.  Cas.  1917A, 
654,  rehearing  denied  in  (1914)  182 
Ind.  197.  105  N.  E.  898,  Ann.  Cas. 
1917A,  658,  where  the  authorities 
knew  the  witnesses  resided  outside 
the  state  and  subpoenas  issued  were 


useless,  and  no  other  effort  was  made 
to  secure  their  attendance  or  obtain 
their  depositions,  although  defend- 
ants consented  to  the  taking  of  their 
depositions ; 

—SUte  V.  McCIellan  (1908)  79  . 
Kan.  11,  98  Pac.  209,  17  Ann.  Cas.  106, 
where  there  was  merely  a  production 
of  a  subpoena  with  a  return  of  "non 
est,"  without  any  showing  when  it 
was  delivered  to  the  sheriff,  or  what 
search  was  made  to  find  the  witness 
Or  where  he  resided; 

—  State  V.  Britton  (1912)  131  La. 
877,  60  So.  879,  where  there  was  no 
showing  that  the  witness  could  not  be 
brought  into  court  then,  or  at  a  subse- 
quent time  when  the  case  might  be 
fixed  for  trial ; 

—  People  V.  Long  (1880)  44  Mich. 
296.  6  N.  W.  673,  where  no  showing 
was  made  of  efforts  to  secure  the 
presence  of  the  witness  or  obtain  bis 
deposition ; 

—  Hardin  v.  State  (1909)  67  Tex. 
Crim.  Rep.  401,  123  S.  W.  613,  where 
it  was  shown  that  the  witness  was  a 
small  boy,  that  his  father  and  family 
had  shipped  their  goods  to  another 
state  and  bought  tickets  for  there,  and 
the  father  said  they  were  going  to 
Buch  state; 

—  Ripley  v.  State  (1910)  58  Tex. 
Crim.  Rep.  489,  126  S.  W.  586,  where 
an  affidavit  was  secured  by  the  county 
attorney  from  a  person  by  the  same 
name  as  the  witness  in  another  state, 
to  the  effect  that  he  was  then  and  had 
been  a  resident  of  the  other  state  for 
two  years,  in  the  absence  of  a  show- 
ing that  he  was  the  former  witness; 

— where  a  witness  testified  that  the 
absent  witness  called  at  his  house  one 
night,  executed  a  deed  of  his  home- 
stead, and  stated  that,  fearing  he 
would  be  mobbed,  he  was  going  to 
leave  the  state  the  next  day,  and  sub- 
sequently a  showing  was  made  that 
the  witness  had  left  the  state  and  was 
then  in  another  state,  Dennis  v.  State  ■ 
(1897)  118  Ala.  72,  23  So.  1002. 

See  also,  on  this  same  question,  the 
following  cases: 

—  McMunn  v.  State  (1896)  113  Ala. 
86,  21  So.  418,  for  a  long  statement  of 
facts  held  to  be  insufficient  to  estab- 
lish absence  of  witness  from  the  state ;     t 
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—  Pinkney  v.  State  (1882)  12  Tex. 
App.  352,  holding  that  where,  by  stat- 
ute, an  oath  to  certain  facts  is  nec- 
essary to  make  the  testimony  of  an 
absent  witness  at  an  examination  ad- 
missible, proof  of  his  absence  in  other 
ways  is  not  sufficient  to  dispense 
with  the  oath; 

—  Bell  V.  State  (1908)  156  Ala.  76, 
47  So.  242,  where  it  was  not  shown,  by 
inference  even,  that  witnesses  were 
outside  of  the  state,  but  only  that  the 
officer  had  been  unable  to  locate  them 
in  a  certain  locality  in  the  state  and 
neighboring  parts  of  an  adjoining 
state,  the  court  holding  that  the  testi- 
mony was  not  admissible,  and  that,  in 
the  absence  of  a  showing  of  the  loss 
of  a  letter  and  envelop  purporting  to 
come  from  one  witness,  the  fact  of 
such  letter  having  been  sent  could  not 
be  shown ; 

—  Steagald  v.  State  (1886)  22  Tex. 
App.  464,  3  S.  W.  771,  where  affidavits 
were  made  by  a  party,  according  to 
statute,  showing  that  the  witness  had 
removed  from  the  state  since  the  ex- 
amining trial,  but  defendant  objected, 
and  asked  that  the  affiant,  who  was 
present,  be  sworn  and  questioned  as 
to  his  means  of  information,  and  it  was 
held  to  be  error  for  the  court  to  refuse 
to  have  the  affiant  so  examined; 

—  Harris  v.  State  (1883)  73  Ala. 
495,  holding  that  evidence  of  this  kind 
should  be  received  only  on  a  clear 
showing,  and  that  mere  proof  of  the 
departure  of  the  witness  from  his 
place  of  residence  was  not  sufficient. 

The  mere  fact  that  the  required 
witness  was  seen  at  work  in  another 
state,  and  had  not  been  seen  since, 
is  not  sufficient  to  admit  his  evidence, 
since  it  does  not  show  that  he  had 
left  the  state  permanently  or  for  an 
indefinite  time.  Lucas  ▼.  State  (1892) 
96  Ala.  51,  11  So.  216. 

Where  no  witness  undertook  to 
swear  that  the  witness  was  absent 
from  the  state,  the  only  evidence  on 
that  point  being  the  testimony  of  a 
witness  that  the  absent  witness  told 
him  he  was  going  to  leave  the  state, 
and  the  return  of  the  sheriff  on  the 
subpcena,  no  sufficient  predicate  was 
established  for  the  introduction  of  the 
testimony  of  the  absent  witness,  given 


at  a  former  trial.  Smith  t.  State 
(1905)  48  Tex.  Grim.  Rep.  65,  85  S.  W. 
1153. 

4.  Diligence  or  eolluaion  of  offlcera. 

In  Jeffries  v.  State  (1917)  13  Okla. 
Crim.  Rep.  146, 162  Pac.  1137,  the  court 
said  that  the  proposition  in  Driggers 
T.  United  States  (1908)  1  Okla.  Grim. 
Rep.  167, 129  Am.  St.  Rep.  823,  95  Pac 
612,  that  the  absence  of  the  witness 
from  the  state  could  not  be  proved  by 
mere  return  of  the  subpoena  by  the  offi- 
cers, has  never  been  followed,  and  is 
not  the  law. 

In  Driggers  v.  United  States  (1907) 
7  Ind.  Terr.  752,  104  S.  W.  1166,  it  is 
held  that  the  officer's  return  of  the 
subpoena  noting  the  death  of  the  wit- 
ness is  sufficient,  in  the  absence  of 
impeaching  testimony,  to  show  death, 
60  as  to  permit  reproduction  of  the 
testimony. 

Where  the  proof  is  sufficient  to  show 
that  a  witness  whose  testimony  was 
taken  at  a  preliminary  hearing  is  in 
fact  out  of  the  state,  it  is  not  neces- 
sary to  prov3  further  that  special  ef- 
fort was  made  to  find  the  witness  with- 
in the  state,  to  authorize  his  testi- 
mony to  be  read  in  evidence  at  the 
trial.  State  v.  De  Pretto  (1916)  48 
Utah,  249,  155  Pac.  336. 

Where  the  prosecution  relied  for  its 
showing  of  diligence  to  warrant  the 
introduction  of  the  testimony  given  at 
the  preliminary  examination  by  the 
prosecuting  witness,  upon  returns  of 
the  sheriffs  of  a  number  of  counties  in 
the  state,  including  the  county  which 
was  the  last  known  place  of  residence 
of  the  desired  witness,  where  those 
officials  each  certified  that  after  due 
search  and  diligent  inquiry  they  had 
been  unable  to  find  the  witness,  and 
it  was  further  shown  that  a  diligent 
search  had  been  made  for  the  witness 
in  San  Francisco  where  the  crime  oc- 
curred, and  where  the  witness  had 
been  staying  and  had  directed  his  let- 
ters, the  former  testimony  was  proper- 
ly admitted.  People  v.  Trent  (1914) 
25  Cal.  App.  741,  145  Pac.  541. 

Proof  that  the  sheriff  of  a  county 
had  a  subpcena  issued  for  the  absent 
witness  several  weeks  before  trial,  and 
had  searched  for  him,  but  was  unable 
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to  find  him,  and  other  subpoenas  had 
been  issued  to  the  sheriffs  of  other 
counties,  and  had  been  returned  "not 
served,"  and  that  the  county  sheriff 
had  searched  for  him  in  other  coun- 
ties than  his  own,  but  was  unable  to 
find  him,  showed  due  dilisrence  in  ef- 
forts to  secure  the  attendance  of  the 
witness.  People  v.  Mueller  (1914)  168 
Cal.  526,  143  Pac.  750. 

Where  the  officer  in  whose  hand  a 
subpoena  for  the  witness  was  placed 
testified  that  he  called  at  the  wit- 
ness's house,  but  found  him  out  mak- 
ing a  call,  he  being  a  physician,  and 
that  the  next  time  he  went  he  was  told 
the  doctor  was  going  on  a  trip,  and  be- 
fore he  could  get  service  upon  him  he 
had  left  the  state,  and  it  was  made  to 
appear  that  the  witness  was  out  of  the 
state,  and  it  did  not  appear  when  he 
would  return,  or  was  expected  to  re- 
turn, sufficient  diligence  was  shown. 
State  V.  Hillstrom  (1916)  46  Utah,  841, 
150  Pac.  935. 

Where  a  subpoena  for  the  witness 
was  issued  upon  the  day  of  trial,  and 
an  officer  went  to  the  address  at  which 
he  lived  at  the  time  of  the  examina- 
tion, and  was  informed  that  the  wit- 
ness had  left  that  place,  which  was  a 
boarding  house,  and  said  he  was  going 
to  a  certain  other  place,  and  the  officer 
made  three  other  attempts  to  find  the 
witness  at  this  boarding  house,  and 
another  officer  attempted  to  find  him 
at  the  place  to  which  he  said  he  was 
going,  and  made  inquiry  at  all  the 
factories,  restaurants,  hotels,  and  sa- 
loons at  those  places,  and  found 
neither  witness  nor  anybody  that 
knew  him,  the  showing  of  diligence 
was  sufficient.  People  v.  Dene  (1912) 
20  Cal.  App.  137,  128  Pac.  839. 

Where  the  return  made  by  the  sher- 
iff showed  his  inability  to  serve  a  sub- 
poena upon  an  absent  witness,  it,  to- 
gether with  the  sheriff's  testimony  up- 
on the  same  matter,  was  sufficient  to 
support  the  discretion  of  the  trial 
judge  in  admitting  testimony  of  such 
witness  taken  at  a  former  trial.  Peo- 
ple V.  Wilson  (1915)  26  CaL  App.  336, 
146  Pac.  1048. 

In  State  v.  Douglass  (1882)  84  La. 
Ann.  523,  where  the  sheriff's  return 
showed  that  the  witness  was  out  of 


the  state,  it  was  held  that  the  testi- 
mony was  admissible,  and  that  the 
failure  of  the  magistrate  to  require 
the  witness  to  give  recognizance  for 
his  appearance  did  not  show  such  want 
of  diligence  as  would  exclude  the  tes- 
timony. 

In  State  t.  Granville  (1882)  84  La. 
Ann.  1088,  it  was  held  that  the  return 
by  the  sheriff  that  he  had  been  unable 
to  serve  the  subpoena  on  the  witness, 
and  that  he  was  reliably  informed  that 
he  had  left  the  parish,  together  with 
testimony  that  the  witness  was  sick  in 
a  hospital,  so  that  he  could  not  attend 
the  trial,  was  a  sufficient  showing  to 
make  his  testimony  at  the  examination 
admissible. 

A  mere  showing  that  the  witness 
cannot  be  found  in  the  county  after  a 
diligent  search  is  not  sufficient  to  per- 
mit the  reproduction  of  his  testimony. 
Bardin  v.  State  (1904)  143  Ala.  74,  88 
So.  833. 

The  mere  fact  that  the  absent  wit- 
ness could  not  be  found  in  the  portion 
of  the  state  where  he  was  sought  is 
not  sufficient.  Bell  v.  State  (1908)  156 
Ala.  76,  47  So.  242. 

Reproduction  of  the  testimony  may 
be  allowed  where  it  is  shown  that  the 
officers  made  several  attempts,  with- 
out success,  to  find  the  witness  at  the 
places  where  he  was  said  to  be.  Peo- 
ple v.  Dene  (Cal.)  supra. 

The  constitutional  provision  for 
confronting  the  accused  with  wit- 
nesses against  him  is  violated,  by  ad- 
mitting at  the  trial  testimony  of  a 
witness  who  is  absent,  not  by  the  pro- 
curement of  the  accused,  but  through 
the  negligence  of  the  prosecution. 
Motes  V.  United  States  (1900)  178 
U.  S.  458,  44  L.  ed.  1160,  20  Sup.  Ct 
Rep.  993. 

In  Peddy  v.  State  (1893)  31  Tex. 
Crim.  Rep.  547,  21  S.  W.  542,  it  was 
held  that  the  fact  that  the  witness 
was  taken  from  the  state  by  the  pri- 
vate prosecutor,  a  brother  of  the  mur- 
dered man,  was  no  ground  for  exclud- 
ing the  testimony  given  at  the  ex- 
amination. 

And  in  Golden  v.  State  (1886)  22 
Tex.  App.  1,  2  S.  W.  531,  written  tes- 
timony of  witnesses  as  taken  at  the  ex- 
amination  was   objected   to   on   the 
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ground  that  the  witnesses  were  ab- 
sent  from  the  state  by  the  aid  and 
procurement  of  the  prosecuting  attor- 
ney. The  prosecuting  attorney  ad- 
mitted assisting  the  witnesses  to  re- 
turn to  their  home  in  a  distant  state, 
but  claimed  that  he  did  so  because 
they  were  destitute  women  who  had 
been  swindled  out  of  their  means  of 
support  by  defendant,  after  he  had  in- 
duced them  to  come  to  Texas,  and  for 
the  purpose  of  enabling  them  to  obtain 
subsistence,  not  to  prevent  their  tes- 
tifying in  person  at  the  trial ;  and  the 
objection  was  overruled. 

In  Hobbs  v.  State  (1909)  65  Tex. 
Crim.  Rep.  299.  117  S.  W.  811,  which 
was  a  second  trial,  it  was  held  that  the 
testimony  of  a  witness  at  the  examina- 
tion was  not  rendered  inadmissible  be- 
cause the  witness  had  returned  and  re- 
mained in  the  county  for  a  consider- 
able time  between  the  trials,  and  had 
then  removed  permanently  from  the 
state,  but  was  not  served  with  process 
for  appearance  st  the  second  trial,  it 
not  appearing  that  the  officers  knew, 
or  had  reason  to  believe,  that  the  wit- 
ness had  returned. 

In  People  v.  Flannery  (1906)  8  CaL 
App.  41,  84  Pac.  461,  it  was  held  that 
the  fact  that  the  prosecution,  at  the 
time  of  the  examination,  knew  the  wit- 
ness would  be  absent  from  the  state 
at  the  time  of  trial,  and  failed  to  re- 
quest the  magistrate  to  place  him 
under  bond  for  his  presence,  was  not 
such  failure  to  exercise  due  diligence 
as  to  render  his  deposition  inadmissi- 
ble. 

•  If  it  appears  that  the  personal  at- 
tendance of  the  witness  might  have 
been  obtained  by  diligence  on  the  part 
of  the  prosecution,  the  reproduction  of 
the  former  testimony  will  not  be  al- 
lowed, and  it  it  appears  probable  that 
the  witness  may  be  found  and  his  ex- 
amination had  in  open  court  within  a 
reasonable  time,  the  trial  will  ordi- 
narily be  delayed  for  that  purpose. 
But  the  question  of  the  reproduction 
of  the  testimony  is  largely  within  the 
discretion  of  the  trial  court,  under  all 
the  circumstances  of  the  case. 
Koenigstein  v.  State  (1919)  103  Neb. 
580,  178  N.  W.  603. 

Reproduction  of  testimony  of  an  ab- 


sent witness  is  not  permissible  where 
there  has  been  a  lack  of  diligence  to 
procure  the  attendance  of  the  witness 
himself,  and  no  showing  made  that  the 
witness  is  without  the  jurisdiction  of 
the  court,  or  that  a  diligent  inquiry 
has  been  made  and  his  whereabouts 
have  not  been  ascertained.  Hicks  v. 
State  (1919)  —  Ark.  — ,  215  S.  W.  685. 
Where  the  witness  told  the  sheriff 
that  he  was  going  to  another  city  to 
work,- giving  the  address  at  which  he 
expected  to  be,  and  the  district  at- 
torney, knowing  that  he  was  going,  did 
not  detain  him,  believing  he  would 
have  no  trouble  in  finding  /him,  but 
shortly  before  the  trial  the  sheriff 
went  to  such  city  with  a  subpoena,  and 
was  unable  to  find  him  at  the  address 
given,  or  elsewhere,  and  subpoenas  di- 
rected to  his  former  residence  and  to 
neighboring  counties  were  returned 
"not  found,"  s  sufficient  showing  of 
diligence  was  made.  People  v.  Kelly 
(1911)  17  CaL  App.  447,  120  Pac.  46. 

A.  Authentteotlon  of  teettmonp. 

The  correctness  of  a  stenographer's 
report  must  be  shown. 

To  permit  reproduction  of  the  tes- 
timony a  sufficient  predicate  must  be 
laid.  And  where  it  appears  that  the 
testimony  was  not  transcribed  by  the 
stenographer  until  after  the  termina- 
tion of  the  trial,  when  it  was  read  over 
to,  and  signed  by,  the  witness,  and 
where  the  stenographer  was  not  an 
official  one,  and  does  not  authenticate 
the  correctness  of  the  transcript  under 
oath,  the  evidence  is  not  admissible. 
Degg  V.  State  (1907)  160  Ala.  3, 43  So. 
484. 

In  Beets  t.  State  (1838)  Meigs 
(Tenn.)  108,  it  appears  that  the  mere 
production  of  an  alleged  written  state- 
ment by  the  deceased  witness  is  not 
enough.  Either  the  one  taking  the 
statement  must  prove  the  words 
spoken  by  the  deceased  witness,  or 
must  show  that  he  cannot  recollect 
them,  and  swear  that  the  paper  pro- 
duced contains  a  correct  transcription 
of  them. 

In  order  to  introduce  evidence  given 
by  an  absent  witness  at  a  former  trial, 
whenever  a  stenographic  report  has 
been  taken  and  that  report  is  resorted 
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to,  the  correctness  of  the  evidence  as 
taken  by  the  stenographer  must  be 
shown,  and  permitting  the  district  at- 
torney to  testify  that  on  a  former 
trial  the  witness  testified,  and  then  al- 
lowing him  to  read  before  the  jury, 
what  he  said  was  a  stenographic  re- 
port of  that  testimony,  is  improper. 
Franklin  v.  State  (1911)  62  Tex.  Grim. 
Rep.  433,  138  S.  W,  112. 

While  the  written  transcript  of  the 
testimony  of  a  witness,  made  at  a  cor- 
oner's inquest  and  sworn  to  by  the  wit- 
ness as  his  testimony  at  the  examining 
trial,  was  not  of  itself  of  any  probative 
force,  where  the  magistrate  who  pre- 
sided at  the  examining  trial  testified 
that  he  heard  the  statements  read  over 
to  the  witness,  who  signed  and  ap- 
proved it,  it  was  proper  under  those 
circumstances  to  permit  the  state- 
ments to  be  read  to  the  jury.  Eyer 
T.  State  (1914)  112  Ark.  37.  164  S.  W. 
7fi6.  Ann.  Gas.  1916B,  30. 

Where  the  stenographer  who  took 
down  the  testimony  at  the  preliminary 
iexamination  was  not  produced  to  prove 
its  correctness,  such  testimony  was 
properly  rejected,  it  being  merely 
hearsay  or  secondary  evidence.  State 
T.  Contarino  (1918)  91  N.  J.  L.  103, 
102  Atl.  872. 

A  stenographer's  minutes  of  the  tes- 
timony of  a  deceased  witness  as  given 
at  a  former  trial,  unexplained  and  not 
shown  to  be  correct,  are  not  admis- 
sible. People  V.  Sligh  (1882)  48  Mich. 
54,  n  N.  W.  782. 

A  stenographer's  shorthand  notes  of 
the  former  testimony  are  not  admissi- 
ble, unless  they  are  transcribed  so 
that  they  may  I>e  read,  and  shown  to 
have  been  correct.  Harris  v.  State 
(1918)  71  Tex.  Grim.  Rep.  463,  160  S. 
W.  447. 

When  the  stenographer  testifies 
that  the  witness  was  on  the  stand  and 
testified  at  a  former  trial,  the  court 
{  will  presume  that  the  witness  was 
sworn,  the  record  showing  nothing  to 
the  contrary.  Arnwine  v.  State 
(1908)  54  Tex.  Grim.  Rep.  213,  114  S. 
W.  796. 

When  the  testimony  of  a  witness  is 
taken  at  a  preliminary  examination 
I       hy  the  official  stenographer,  it  need  not 
b«  signed  by  the  witness,  in  the  ab- 


sence of  statutory  requiremeitts.  Poe 
V.  State  (1910)  95  Ark.  172,  129  S.  W. 
292. 

Where  several  stenographers  offi- 
ciated at  the  preliminary  trial,  the 
fact  that  one  stenographer,  who  was 
not  shown  to  have  taken  any  of  the 
testimony  of  the  absent  witness,  did 
not  correctly  certify  her  portion  of  the 
transcript,  is  no  objection  to  its  ad- 
mission. People  V.  Pembroke  (1907) 
6  Gal.  588,  92  Pac.  668. 

Where  the  substance  of  the  testi- 
mony of  the  witness  was  reduced  to 
writing  at  the  hearing,  by  consent  of 
defendant's  counsel,  by  the  attorney 
for  the  state,  and  read  to  and  sub- 
scribed by  the  witness,  the  court  held 
this  writing  to  be  admissible.  Hurley 
V.  State  (1874)  29  Ark.  17. 

Evidence  of  a  witness  taken  down  in 
writing  by  a  clerk,  read  to  and  sub- 
scribed by  the  witness,  is  admissible 
where  the  magistrate  identifies  the 
writing  and  testifies  that  it  correctly 
states  the  testimony  as  given  at  the  ex- 
amination. Wilkins  v.  State  (1900) 
68  Ark.  441,  60  S.  W.  30. 

Testimony  of  a  deceased  witness  re- 
d)iced  to  writing  by  direction  of  the 
witness,  and  in  his  language,  was  com- 
petent on  proof  of  its  correctness  by 
the  magistrate,  though  it  was  not 
signed  by  the  witness.  Roberts  v. 
State  (1881)  68  Ala.  515. 

The  testimony  of  the  witness  at  the 
examination  was  sufficiently  verified 
by  showing  that  it  was  given  through 
an  interpreter  who  was  duly  sworn 
as  such,  and  taken  down  by  an  official 
stenographer  was  certified  that  his 
transcript  was  correct.  State  v. 
Bolden  (1903)  109  La.  484.  33  So.  571. 

Where  the  testimony  taken  at  an  ex- 
amination is  admissible  at  the  trial 
under  certain  circumstances,  parol  tes- 
timony of  the  committing  magistrate 
and  clerk  who  read  the  testimony  is 
admissible  to  show  that  the  deposi- 
tions were  taken  according  to  the 
statute.  State  v.  Depoister  (1891)  21 
Nev.  107,  25  Pac.  1000. 

Kerry  v.  State  (1884)  17  Tex.  App. 
179.  50  Am.  Rep.  122,  distinguishes  a 
deposition  of  a  witness  taken  on  be- 
half of  defendant,  from  testimony  of 
the  witnesses  at  the  examining  trial, 
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holding  that  the  same  particularity  as 
to  form  of  affidavit  of  an  officer  before 
whom  it  is  taken  is  not  required  in  the 
case  of  the  latter,  as  in  tne  former. 

In  People  v.  Kelly  (1911)  17  Cal. 
App.  447, 120  Pac.  46,  it  was  held  that 
it  must  be  presumed  that  the  official 
reporter  had  duly  qualified  by  taking 
his  official  oath  faithfully  to  discharge 
his  duties,  so  that  it  was  not  neces- 
sary that  he  be  sworn  at  a  preliminary 
hearing,  to  render  the  deposition  taken 
by  him  admissible  at  the  trial. 

The  transcript  of  the  testimony  is 
not  admissible,  if  not  properly  identi- 
fied. Dowd  V.  State  (1908)  62  Tex. 
Crim.  Rep.  563.  108  S.  W.  889. 

In  the  absence  of  statute,  no  par- 
ticular form  of  certificate  is  required 
to  be  attached  to  the  written  testimony 
of  deceased  witness  at  an  examination, 
to  make  it  admissible.  McFadden  v. 
State  (1889)  28  Tex.  App.  241,  14  S. 
W.  128. 

Clark  V.  State  (1889)  28  Tex.  App. 
189,  19  Am.  St  Rep.  817,  12  S.  W. 
729.  holds  a  certificate  as  follows: 
"The  foregoing  testimony  was  sworn 
to  and  subscribed  by  me  this  October 
16,  1888.  J.  T.  Washington,  J.  P.," 
sufficient. 

The  reported  evidence  given  at  a 
former  trial  is  not  admissible,  without 
its  being  identified  by  the  stenogra- 
pher or  others  as  the  testimony  of  the 
witness  in  question.  Eads  v.  State 
(1914)  74  Tex.  Crim.  Rep.  628,  170  S. 
W.  145. 

Where  the  deposition  offered  as  the 
testimony  taken  at  the  preliminary  ex- 
amination of  defendant,  of  a  witness 
who  could  not  be  found  at  the  time 
of  the  trial,  was  without  title 
or  cause,  and  was  followed  by  a  cer- 
tificate of  the  reporter  that  it  was  a 
correct  report  of  the  testimony  and 
proceedings  upon  the  preliminary  ex- 
amination of  the  above-entitled  cause, 
it  was  not  admissible  for  want  of 
identification.  People  v.  Dean  (1914) 
23  Cal.  App.  745,  139  Pac.  904. 

The  stenographer  by  whom  the  tes- 
timony of  the  absent  witness  was 
taken  need  have  had  no  official  char- 
acter, nor  need  the  notes  have  been 
certified  by  the  magistrate,  in  order  to 
render     the     testimony     admissible. 


State  V.  Barnes  (1918)  274  Mo.  625, 
204  S.  W.  267.  The  court  says  that  the 
fact  that  the  testimony  was  taken 
down  and  transcribed  is  a  prerequi- 
site to  the  admissibility  of  such  tes- 
timony only  in  so  far  as  it  insures  the 
possibility  of  greater  correctness  than 
would  the  oral  statement  of  a  witness 
who  heard  the  absent  witness's  testi- 
mony. 

A  mere  discrepancy  in  the  dates  of 
the  preliminary  hearing,  as  they  ap- 
pear on  the  justice's  docket  and  in  the 
stenographer's  minutes,  does  not  pre- 
vent reproduction  of  the  testimony. 
State  V.  Will  (1918)  103  Kan.  59,  172 
Pac.  1003. 

«.  Character  of  evidence  and  ioftn««M«. 

The  absence  of  the  witness  must  be 
proved  by  competent  evidence  in  order 
to  permit  reproduction  of  his  testi- 
mony. Temple  v.  State  (1918)  — 
Okla.  Crim.  Rep.  — ,  175  Pac.  733. 

In  Johnson  v.  Com.  (1902)  24  Ky. 
L.  Rep.  842,  70  S.  W.  44,  it  was  held 
that  a  mere  reference  in  the  bill  of 
exceptions  to  the  witness  as  being  de- 
ceased was  not  a  sufficient  showing  to 
admit  his  testimony  at  a  former  trial. 

Absence  of  a  witness  from  a  state 
may  be  shown  for  the  purpose  of  lay- 
ing a  predicate  for  the  admission  of 
the  testimony  of  such  witness,  given  at 
a  former  trial,  by  evidence  of  a  proper 
and  fruitless  search  for  him  in  every 
county  in  which  there  was  any  appar- 
ent likelihood  of  his  being  found, 
from  which  an  inference  may  rea- 
sonably be  dcawn  that  he  is  beyond 
the  jurisdiction  of  the  court,  or,  with- 
out resorting  to  such  proof,  it  may  be 
shown  directly  that  he  is  in  another 
state,  under  circumstances  from 
which  it  is  fairly  inferable  that  his  re- 
turn is  contingent,  uncertain,  and 
speculative.  Jacobi  v.  State  (1901) 
133  Ala.  1,  32  So.  158,  appeal  dismissed 
in  (1902)  187  U.  S.  133,  47  L.  ed.  106, 
23  Sup.  Ct.  Rep.  48. 

Although  the  handwriting  of  a  let- 
ter purporting  to  have  been  received 
by  a  certain  person  from  the  absent 
witness,  at  a  point  in  another  state, 
was  not  identified  as  the  handwriting 
of  the  witness,  still  that  letter,  in  con- 
nection with  other  testimony,  afforded 
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some  grounds  upon  which  the  trial 
court  might  properly  base  its  conclu- 
aion  that  the  witness  could  not,  with 
due  diligence,  be  produced  at  the  trial. 
People  V.  Lederer  (1911)  17  CaL  App. 
369, 119  Pac.  949. 

In  order  to  render  admissible  testi- 
mony given  at  a  preliminary  examina- 
tion by  a  witness  who  is  not  available 
at  the  time  of  the  trial  because  of  ab- 
lence  from  the  state,  it  must  be  shown 
by  a  living  witness  present  and  testi- 
fying from  the  witness  stand,  con- 
fronting the  defendant  and  subject  to 
his  cross-examination,  that  there  was 
an  examining  trial,  that  the  absent 
witness  testified  as  a  witness  at  such 
trial,  that  he  was  sworn,  and  that 
defendant  was  present  and  had  an 
opportunity  for  cross-examination. 
Hawkins  v.  United  States  (1910)  8 
Okla.  Crim.  Rep.  651,  108  Pac.  561. 
In  that  case  the  court  says:  "There 
was  no  evidence  other  than  the  writ- 
ing itself  showing  that  an  examining 
trial  was  ever  had  in  this  case;  that 
[the  alleged  witness]  ever  testified  as 
a  witness  at  such  examining  trial,  if 
there  was  one;  that  he  was  sworn,  if 
he  did  testify;  or  that  the  defendant 
was  present  and  had  opportunity  for 
cross-examination.  Proof  of  each  and 
every  one  of  these  matters  from  the 
mouth  of  a  living  witness,  present  and 
testifying  from  the  witness  stand, 
confronting  the  defendant  and  sub- 
ject to  his  cross-examination,  was  an 
indispensable  prerequisite  to  the  ad- 
mission of  this  testimony  under  any 
phase  of  the  case." 

Letters  purporting  to  be  from  an 
absent  witness,  showing  that  he  is 
permanently  in  another  state,  will  not 
prove  themselves,  and  a  motion  to 
strike  them  from  the  record  should 
be  sustained  unless  the  state  intro- 
duces some  proof  that  they  are  in  the 
handwriting  of  the  witness,  or  that 
the  signature  attached  thereto  is  in 
fact  his  signature.  Anderson  v.  State 
(1914)  74  Tex.  Crim.  Rep.  621,  170 
S.  W.  142. 

Although  the  showing  of  facts  nec- 
essary as  a  foundation  for  the  admis- 
sion of  the  former  testimony  of  an 
absent  witness  should  perhaps  be 
made  by  oral  testimony  instead  of  by 
ex  parte  affidavit  of  the  prosecuting 


attorney,  where  the  introduction  and 
reading  of  the  affidavit  were  not  ob- 
jected to,  the  only  objection  being 
after  it  had  been  read,  on  the  ground 
that  a  sufficient  foundation  had  not 
been  laid,  would  be  understood  to  re- 
fer to  the  sufficiency  of  the  facts 
stated  in  the  affidavit,  and  not  to  the 
competency  of  the  affidavit  itself  to 
show  sucli  facts,  and  therefore  the 
objection  did  not  bring  the  admissi- 
bility of  the  affidavit  before  the  court. 
Ivey  V.  State  (1916)  24  Wyo.  1,  154 
Pac.  589. 

In  State  ▼.  Wright  (1886)  70  Iowa, 
152,  SO  N.  W.  388,  it  was  held  that 
testimony  by  one  witness  that  he  had 
heard  the  required  witness  was  dead, 
and  by  another  that  he  had  so  heard 
and  such  was  the  general  report,  was 
insufficient  to  admit  his  testimony  at 
a  preliminary  examination. 

In  State  v.  Cook  (1871)  23  La.  Ann. 
847,  it  was  held  that  the  death  of  a 
witness  who  testified  at  the  former 
trial  may  be  proved  by  parol. 

In  Morley's  Case  (1666)  6  How.  St. 
Tr.  (Eng.)  770,  the  judges  resolved 
that  in  a  murder  trial,  in  case  any  wit- 
ness examined  by  a  coroner  was  dead 
or  unable  to  travel,  and  oath  made  to 
that  effect,  the  examination  might  be 
read,  the  coroner  first  making  oath 
that  this  examination  was  the  same 
which  he  took  upon  oath,  without  ad- 
ditions or  alterations;  or,  if  witness 
was  absent  by  procurement  of  the 
prisoner,  so  that,  if  the  Witness  was 
absent  and  oath  made  that  with  all 
endeavors  he  could  not  be  found,  it 
was  not  sufficient  to  admit  the  read- 
ing of  such  examination. 

As  a  predicate  to  the  introduction 
of  the  written  testimony  of  witnesses 
given  at  an  examining  trial,  an  affi- 
davit of  a  witness  relating  the  cir- 
cumstances of  such  witnesses  testify- 
ing, and  that  they  have  removed  from 
the  state  and  taken  up  their  permanent 
residence  in  another  state,  is  insuffi- 
cient, where  the  witness  is  in  court,  as 
defendant  is  entitled  to  have  the  af- 
fiant called  and  sworn  and  tested  as  to 
the  facts  stated  in  his  affidavit. 
Steagald  v.  State  (1886)  22  Tex.  App. 
464,  3  S.  W.  771. 

A  constitutional  requirement  that  in 
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homicide  cases  the  defendant  shall  be 
furnished,  at  least  two  days  before  the 
case  is  called,  with  a  list  of  the  wit- 
nesses who  will  be  called  in  chief  to 
prove  the  allegations  of  the  indictment 
or  information,  together  with  their 
postoffice  addresses,  does  not  apply  to 
witnesses  who  are  called  to  testi- 
fy to  the  residence  of  absent 
witnesses,  and  to  identify  the  evi- 
dence given  by  the  absent  wit- 
nesses at  the  former  proceeding,  and 
show  that  defendant  had  been  con- 
fronted by  such  witnesses  and  had  an 
opportunity  to  examine  them.  Such 
witnesses  are  not  used  to  prove  a 
single  allegation  of  the  information, 
but  their  testimony  is  simply  prelimi- 
nary to  the  introduction  of  the  testi- 
mony of  the  absent  witnesses.  Warren 
V,  State  (1911)  6  Okla.  Crim.  Rep.  1, 
84  L.R.A.(N.S.)  1121,  115  Pac.  812; 
Jeffries  v.  State  (1917)  13  Okla.  Crim. 
Rep.  146,  162  Pac.  1137;  Fitzsimmons 
V.  State  (1917)  14  Okla.  Crim.  Rep. 
80,  166  Pac.  453. 

d.  Effect  of  other  aoureea  of  proof. 
In  Hobbs  v.  State  (1908)  53  Tex. 
Crim.  Rep.  71.  112  S.  W  308,  it  was 
held  that  such  testimony  was  not  ren- 
dered inadmissible  because  other  wit- 
nesses were  present,  and  saw  the  same 
transaction,  and  testified  at  the  trial 
concerning  it,  on  the  ground  that  this 
removed  the  necessity  for  producing 
the  testimony  of  the  absent  witness. 

The  fact  that  a  witness  was  present 
and  testified  at  a  former  trial  of  the 
case  does  not  prevent  the  introduction 
in  evidence  of  the  testimony  given  by 
him  at  the  preliminary  hearing. 
Davis  V.  State  (1919)  —  Okla.  Crim. 
Rep.  — ,  177  Pac.  625. 

V.  Uethods  of  proof. 

a.  Oral  testimony. 

As  has  been  seen  from  subd.  L 
supra,  after  the  passage  of  the  English 
statutes  permitting  the  preservation 
of  testimony  at  preliminary  examina- 
tions, the  notes  taken  by  the  magis- 
trates were  not  the  sole  method  of 
proving  the  testimony  given,  and,  be- 
fore the  time  when  court  stenogra- 
phers became  common,  the  only  way  of 
proving  testimony  given  at  a  former 


trial  was  by  the  memory  of  one  who 
heard  it,  aided  by  such  notes  as  he 
might  have  taken  of  the  trial,  which 
could  not  be  read,  but  must  be  used, 
if  at  all,  merely  as  an  aid  to  memory. 
The  result  was  that  it  early  became 
settled  that  the  testimony  of  a  wit- 
ness who  could  not  be  produced  at  the 
trial  might  be  proved  by  parol.  And 
this  seems  to  be  still  the  general  rule. 

United  States.  —  United  States  v. 
Macomb  (1851)  6  McLean,  286,  Fed. 
Cas.  No.  15.702. 

Alabama.— Davis  v.  State  (1850)  17 
Ala.  354;  Marler  v.  State  (1880)  67 
Ala.  65,  42  Am.  Rep.  75;  Fuqua  ▼. 
State  (1911)  2  Ala.  App.  47,  56  So. 
751. 

Arkansas. — Shackelford  v.  State 
(1878)  33  Ark.  539;  Ary  v.  State 
(1912)  104  Ark.  212,  148  S.  W.  1032. 

California. — People  v.  Shortridge 
(1918)  179  Cal.  507, 177  Pac.  458. 

Georgia. — Puryear  v.  State  (1879) 
63  Ga.  692;  Robinson  v.  State  (1882) 
68  Ga.  833;  Atkins  v.  State  (1882)  69  ' 
Ga.  595;  Hardin  v.  State  (1899)  107 
Ga,  718,  83  S.  E.  700;  Newberry  v. 
State  (1920)  —  Ga.  App.  — ,  102  S.  E. 
868. 

Iowa.— State  v.  O'Brien   (1890)   81      , 
Iowa,  88.  46  N.  W.  752;  State  v.  Conk- 
lin  (1911)  153  Iowa,  216,  135  N.  W. 
119. 

Kansas. — State  v.  Harmon  (1904) 
70  Kan.  476.  78  Pac.  805. 

Kentucky. — Owens  v.  Com.  (1918) 
181  Ky.  378,  205  S.  W.  398. 

Louisiana.— State  v.  Cook  (1871)  23 
La.  Ann.  347. 

Nebraska.— Hair  v.  State  (1884)  16 
Neb.  601,  21  N.  W.  464,  4  Am.  Crim. 
Rep.  127. 

South  Carolina. — State  v.  DeWitt 
(1834)  20  S.  C.  L.  (2  Hill)  282,  27  Am. 
Dec.  371. 

Tennessee.  —  Kendrick  v.  State 
(1850)  10  Humph.  479;  Wade  v.  State 
(1872)  7  Baxt.  80. 

Texas. — Irving  v.  State  (1880)  9 
Tex.  App.  66;  Dunlap  v.  State  (1880) 
9  Tex.  App.  179,  35  Am.  Rep.  736; 
Potts  V.  State  (1883)  26  Tex.  App.  663, 
14  S.  W.  456;  Gilbreath  v.  State 
(1888)  26  Tex.  App.  315,  9  S.  W.  618; 
Dowd  V.  State  (1908)  62  T«x.  Crim. 
Rep.    663,    108    S.   W.    889;    Harris 
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-V.  State  (1918)  71  Tex.  Crim.  Rep. 
463,  160  S.  W.  447;  Eads  v.  State 
(1914)  74  Tex.  Grim.  Rep.  628,  170  S. 
W.  145;  Hammett  v.  State  (1919)  84 
Tex.  Crim.  Rep.  635,  4  A.L.R.  847,  209 
S.  W.  661. 

Yermont. — State  v.  Hooker  (1846) 
17  Vt.  658. 

Washington.  —  State  v.  Cuahing 
(1897)  17  Waah.  644,  50  Pac.  612. 

Wisconsin^-Spencer  v.  State  (1907) 
132  Wis.  509,  122  Am.  St.  Rep.  989, 
112  N.  W.  462,  IS  Ann.  Gas.  969. 

A  witness  who  swears  that  he  re- 
members the  substance  of  the  testi- 
mony of  a  deceased  witness,  as  given 
at  a  former  trial,  may  be  permitted  to 
testify  as  to  what  such  testimony  was. 
Newberry  v.  'State  (Ga.)  supra. 

The  former  testimony  may  properly 
be  proved  by  a  witness  testifying  to 
what  was  stated  by  the  deceased  wit- 
ness. State  V.  DeWitt  (S.  C.)  supra. 

Such  testimony  may  be  proved  by 
'*  anyone  who  heard  it,  though  not  re- 
duced to  writing,  provided  the  wit- 
nesses proving  it  will  undertake  to  re- 
peat the  substance  of  all  that  was 
said  by  the  deceased  witness,  both  on 
direct  and  cross  examination,  and  the 
fact  that  one  witness  details  more  of 
the  testimony  of  the  deceased  witness 
than  another  is  no  objection  to  its  ad- 
mission.  Wade  V.  State  (Tenn.)  supra. 

The  former  testimony  may  be  proved 
by  the  oral  testimony  of  the  magis- 
trate, though  he  reduced  the  substance 
of  it  to  writing  at  the  time.  Shackel- 
ford V.  State  (1878)  33  Ark.  539, 

In  State  v.  Gushing  (Wash.)  supra, 
where  a  witness  at  a  former  trial  had 
testified  and  identified  a  piece  of  lath 
which  he  had  picked  up  at  the  scene 
of  the  homicide,  and  such  witness 
had  since  died,  a  witness  who  was 
present  at  the  first  trial,  and  heard 
such  witness  testify,  was  permitted  to 
testify  and  identify  the  lath  as  the 
same  one  as  identified  by  the  deceased 
witness,  and  the  lath  was  then  ad- 
mitted in  evidence. 

The  testimony  of  a  deceased  accom- 
plice taken  at  the  examination  may  be 
proved  at  the  trial,  by  one  who  heard 
it  and  professes  to  remember  the  sub- 
stance of  the  entire  testimony  as  to 
the  particular  matter  about  which  he 
15  A.L.R.— 36. 


testified.  Hardin  v.  State  (1899)  107 
Ga.  718,  83  S.  E.  700. 

And  in  Spencer  v.  State  (Wis.) 
supra,  it  was  held  to  be  proper  to  per- 
mit a  magistrate  to  state  the  testi- 
mony, using  the  written  testimony  em- 
bodied in  his  return  to  refresh  his 
recollection.  , 

In  People  ▼.  Shortridge  (1918)  179 
Cal.  507,  177  Pac.  458,  it  is  held  that 
iwhere  accused  made  a  statement  at  the 
preliminary  hearing  which  was  taken 
down  in  writing,  a  person  present 
might  testify  as  to  the  statement  made, 
against  the  objection  that  the  writing 
was  the  best  evidence.  The  court  says 
that  the  statements  were  voluntarily 
made,  and  were  subject  to  the  same 
rules  and  mode  of  proof  as  though 
made  elsewhere  than  at  the  prelimi- 
nary hearing. 

The  stenographer's  notes  are  not  su- 
perior evidence  to  testimony  of  other 
witnesses  who  heard  the  absent  wit- 
ness. Harris  v.  State  (1913)  71  Tex. 
Grim.  Rep.  463,  160  S.  W.  447. 

Where  the  court  reporter  was  placed 
upon  the  stand  and  testified  that  he 
was  the  reporter  of  the  district,  and 
was  present  and  reported  the  evidence 
on  the  previous  triai,  that  the  de- 
ceased witness  testified  on  that  trial 
and  his  testimony  was  accurately  re- 
ported, and  was  then  permitted  to  read 
the  questions  and  answers  as  they 
were  given  on  the  former  trial,  there 
was  no  substantial  departure  from  the 
correct  method  of  introducing  such 
testimony,  which  would  be,  first,  to 
ask  the  witness  if  he  could  state  from 
memory  the  testimony  of  the  deceased 
witness,  and,  if  the  answer  should  be 
in  the  negative,  his  memory  could  then 
be  refreshed  by  the  notes  he  had 
taken.  Hair  v.  State  (1884)  16  Neb. 
601,  21  N.  W.  464,  4  Am.  Grim.  Rep. 
127. 

In  State  v.  Cook  (1871)  23  La.  Ann. 
347,  it  was  held  not  to  be  error  for 
the  state  to  prove  the  former  testi- 
mony of  a  witness  since  deceased,  by 
the  recollection  of  the  counsel  for  the 
accused,  who  was  also  counsel  at  the 
former  trial,  the  court  saying  that  his 
recollection  of  all  the  important  facts 
in  favor  of  his  client  would  be  pre- 
sumed as  good  as  that  of  any  other 
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person   hearing   the   declarations   of 
the  deceased  witness. 

In  State  v.  Coniclin  (1911)  153  Iowa, 
216, 133  N.  W.  119,  the  testimony  given 
before  a  justice  of  the  peace  at  a 
former  trial  was  held  admissible  up- 
on a  trial  de  novo  on  appeal  to  the 
district  court,  where  such  testimony 
was  given  by  the  justice  of  the  peace, 
who  refreshed  his  memory  from  notes 
taken  at  the  former  trial;  and  also 
by  a  juror  at  that  trial  who  testified  as 
to  what  the  witness  had  said. 

And  where  the  testimony  of  an  ab- 
sent witness  at  a  preliminary  examina- 
tion is  proved  by  the  oral  testimony  of 
one  who  heard  it,  the  minutes  of  the 
examining  trial  need  not  be  shown. 
Ary  V.  State  (1912)  104  Ark.  212,  148 
S.  W.  1032. 

Where  defendant's  attorney  ob- 
jected to  the  reading  of  the  testimony 
of  an  absent  witness  as  given  at  a 
former  trial,  by  the  official  stenogra- 
pher from  his  stenographic  notes,  on 
the  ground  that  they  had  not  been 
transcribed,  and  the  testimony  was  ex- 
cluded on  that  ground,  he  could  not  ob- 
ject to  the  calling  of  another  witness 
who  was  present  at  the  former  trial, 
to  give  his  recollection  of  the  testi- 
mony of  the  absent  witness,  on  the 
ground  that  the  official  stenographic 
notes  were  the  best  evidence.  Fuqua 
V.  State  (1911)  2  Ala.  App.  47,  66  So. 
751. 

In  Owens  v.  Com.  (1918)  181  Ky. 
878,  205  S.  W.  398.  which  related  mere- 
ly to  the  method  of  proving  a  state- 
ment made  in  court,  the  court  said  that 
oral  testimony  by  one  who  heard  the 
statement  was  competent,  although,  if 
the  evidence  had  been  taken  down  and 
a  correct  copy  of  it  preserved,  the 
written  evidence  would  be  preferable 
to  the  oral  declaration. 

However,  in  Irving  v.  State  (1880)  9 
Tex.  App.  66,  where  the  written  state- 
ment of  the  testimony  of  the  witness 
at  an  examination  was  produced, 
which  purported  to  contain  all  the  tes- 
timony, it  was  held  to  be  error  to  admit 
parol  evidence  of  other  testimony  al- 
leged to  have  been  there  given  by  her. 

In  some  cases  parol  evidence  of  the 
testimony  of  the  witness  at  an  ex- 
amination is  admitted,  when  that  tes- 


timony was  at  the  time  reduced  to 
writing,  but  for  some  reason  the  writ- 
ten evidence  cannot  be  produced  at  the 
trial.    Such  cases  are:  » 

— Dunlap  v.  State  (1880)  9  Tex. 
App.  179,  35  Am.  Rep.  736,  where  the 
deposition  of  the  deceased  witness  at 
an  examination  was  excluded  because 
not  properly  authenticated ; 

—Potts  V.  State  (1883)  26  Tex.  App. 
663,  14  S.  W.  456,  where  it  was  shown 
that  the  written  testimony  was,  in  all 
probability,  destroyed  in  a  fire  which 
burned  the  courthouse ;  • 

— Robinson  v.  State  (1882)  68  Ga. 
833,  holding  oral  proof  to  be  admis- 
sible when  there  was  nothing  to  show 
that  evidence  of  a  deceased  witness  at 
the  preliminary  trial  was  reduced  to 
writing. 

In  Cowd  V.  State  (1908)  52  Tex. 
Crim.  Rep.  563,  108  S.  W.  389,  it  was 
held  that,  to  admit  parol  proof  of  lost 
testimony,  it  must  be  shown  that  the 
utmost  diligence  was  used  to  find  the 
lost  writing. 

Where  it  was  shown  that  the  wit- 
nesses did  not  reside  in  the  state,  and 
that  their  depositions  taken  at  the  ex- 
amining trial  had  been  lost,  it  was 
proper  to  prove  by  the  oral  testimony 
of  witnesses  who  were  present  at  the 
examination,  what  the  absent  wit- 
nesses swore  to  at  that  time.  Gil- 
breath  V.  State  (1888)  26  Tex.  App. 
315,  9  S.  W.  618. 

A  primary  rule  of  evidence  being 
that  the  best  evidence  must  be  pro- 
duced, it  would  seem  that,  since  prac- 
tically all  testimony  is  now  taken  by 
stenographers,  a  transcript  of  the 
stenographer's  notes  would  be  the 
best  evidence,  and  that  oral  evidence 
would  not  be  admissible  when  such 
transcript  could  be  obtained.  This 
rule  has  been  adopted  in  Texas. 

In  Hammett  v.  State  (1919)  84  Tex. 
Crim.  Rep.  635,  4  A.L.R.  347.  209  S.  W. 
661,  the  court  held  that,  where  the 
testimony  at  the  preliminary  trial  was 
reduced  to  writing,  such  writing  was 
the  best  evidence  of  the  testimony 
given,  and  persons  present  could  not 
be  asked  to  testify  orally  as  to  such 
testimony. 

b.  Hotea  of  atenografihet. 

If  the  testimony  was   reduced  to 
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writing,  either  by  the  magistrate  be- 
fore whom  it  was  produced,  or  by  the 
stenographer,  such  notes,  or  a  tran- 
script thereof,  if  properly  authenti- 
cated, may,  in  some  states,  be  intro- 
duced in  evidence  to  reproduce  the 
testimony  of  the  absent  witness. 

Alabama. — Roberts  v.  State  (1881) 
68  Ala.  525;  Matthews  v.  State  (1892) 
96  Ala.  62, 11  So.  203;  Sanford  v.  State 
(1904)  143  Ala.  78,  39  So.  370;  Jones  v. 
State  (1911)  174  Ala.  85,  67  So.  36; 
Francis  v.  State  (1914)  188  Ala.  89, 
65  So.  969. 

Arkansas.-:-Petty  v.  State  (1905)  76 
Ark.  515,  89  S.  W.  465;  Butler  v.  State 

(1907)  83  Ark.  272,   103  S.  W.   382. 
California.   —   People    v.    Murphy 

(1872)  45  Cal.  137;  People  v.  Garnett 

(1908)  9  Cal.  App.  194,  98  Pac.  247. 
Georgia. — Jones  v.  State  (1907)  128 

Ga.  23,  57  S.  E.  313. 

Indiana.— Sage  v.  State  (1890)  127 
Ind.  15,  26  N.  E.  667;  Bass  v.  State 
(1893)  136  Ind.  165,  86  N.  E.  124; 
Zimmerman  v.  State  (1921)  —  Ind.  — , 
130  N.  E,  235. 

Kansas. — State  v.  Simmons  (1908) 
78  Kan.  852,  98  Pac.  277;  State  v. 
Gentry  (1912)  86  Kan.  534,  121  Pac. 
352. 

Kentucky. — Fuqua  v.  Com.  (1904) 
118  Ky.  578,  81  S.  W.  923;  Hayden  v. 
Com.  (1910)  140  Ky.  634,  131  S.  W. 
521;  Moore  v.  Com.  (1911)  143  Ky. 
405,  136  S.  W.  609;  Quinlan  v.  Com. 
(1912)  149  Ky,  479,  149  S.  W.  892; 
Lake  v.  Com.  (1907)  31  Ky.  L.  Rep. 
1232,  104  S.  W.  1003. 

Nebraska. — ^Brunke  v.  State  (1920) 
—  Neb.  — ,  180  N.  W.  560. 

Oklahoma. — Stealer  v.  State  (1914) 
10  Okla.  Crim.  Rep.  460,  138  Pac.  395; 
Cowley  V.  State  (1921)  —  Okla.  Crim. 
Rep.  — ,  194  Pac.  284. 

Pennsylvania.    —    Brown    v.    Com. 

(1873)  73  Pa.  321,  13  Am.  Rep.  740. 
Texas. — Arnwine    v.    State    (1908) 

54  Tex.  Crim.  Rep.  213,  114  S.  W.  796; 
Pace  V.  State  (1913)  69  Tex.  Crim. 
Rep.  27,  153  S.  W.  132;  Mitchell  v. 
State  (1920)  87  Tex.  Crim.  Rep.  530, 
222  S.  W.  983. 

If  the  deposition  was  taken  in  the 
presence  of  accused,  and  the  magis- 
trate swears  that  it  was  correctly 
taken,  it  may  be  read  in  evidence,  al- 


though it  was  not  signed  by  the  wit- 
ness. Roberts  v.  State  (1881)  68  Ala. 
525. 

The  testimony  of  a  deceased  wit- 
ness may  be  proved  by  the  stenogra- 
pher's notes  thereof.  Quinlan  v.  Ck)m. 
(1912)  149  Ky.  479,  149  S.  W.  892. 

The  testimony  may  be  proved  by  the 
transcribed  notes  of  the  stenographer 
who  took  them,  if  he  deposes  to  their 
accuracy,  although  he  was  not  under 
oath  at  the  time  he  took  them.  Jones 
V.  State  (1911)  174  Ala.  85,  57  So.  36. 

The  testimony  at  the  former  trial 
may  be  proved  by  reading  the  notes 
of  the  official  stenographer,  if  he  tes- 
tifies that  he  knows  that  at  the  time 
they  were  correct,  although  he  can- 
not recollect  the  witness's  testimony 
independently  of  the  notes.  Brunke 
V.  State  (1920)  —  Neb.  — ,  180  N.  W. 
560. 

The  testimony  of  the  absent  witness 
may  be  proved  by  a  carbon  duplicate 
of  the  stenographer's  Botes  of  the  tes- 
timony which  are  proved  to  be  correct. 
Cowley  V.  State  (1921)  —  Okla.  Crim. 
Rep.  — ,  194  Pac.  284. 

In  Stealer  v.  State  (Okla.)  supra,  it 
was  held  that  the  testimony  of  a  de- 
ceased witness,  given  at  a  preliminary 
examination,  was  sufficiently  proved 
by  the  transcript  of  the  stenogra- 
pher's notes,  supported  by  the  stenog- 
rapher's testimony. 

Where  notes  were  taken  at  the 
former  trial  of  the  testimony  of  the 
witness  in  question,  such  notes  may  be 
read  in  evidence  after  being  properly 
authenticated  and  identified  by  the 
person  who  took  them.  State  v.  Sim- 
mons (1908)  78  Kan.  862,  98  Pac.  277; 
State  V.  Gentry  (1912)  86  Kan.  534, 
121  Pac.  352. 

Where  a  magistrate  takes  down  in 
writing  testimony  given  by  a  witness, 
he  cannot  testify  orally  as  to  what  the 
witness  said,  the  writing  being  the 
best  evidence.  Matthews  v.  State 
(1892)  96  Ala.  62,  11  So.  203;  Sanford 
V.  State  (1904)  143  Ala.  78,  39  So.  370. 

While  the  written  statement  of  the 
substance  of  the  evidence  of  the  wit- 
ness as  given  at  the  exaniination  is 
not  in  itself  admissible,  where  the 
party  who  reduced  it  to  writing  at  the 
request   of   the  magistrate   testifies, 
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from  liiev  paper  and  his  present  rec- 
ollection, that  it  is  a  correct  state- 
ment of  the  testimony,  it  may  be  read 
in  evidence.  Petty  v.  State  (1905)  76 
Ark.  615.  89  S.  W.  466. 

Writings  which  purported  to  be  a 
statement  of  the  absent  witness  were 
admissible,  when  the  examining  magis- 
trate had  identified  them  and  testified 
that  they  contained  the  substance  of 
all  the  testimony,  which  was  reduced 
to  writing  in  his  and  their  presence, 
read  over,  and  subscribed  and  sworn 
to  by  them.  Butler  v.  State  (1907)  83 
Ark.  272,  103  S.  W.  882. 

In  People  v.  Garnett  (1908)  9  CaL 
App.  194,  98  Pac.  247,  it  was  held 
proper  to  read  in  evidence  the  deposi- 
tion of  an  absent  witness  taken  at  a 
preliminary  examination  by  a  duly  ap- 
pointed stenographer,  who  testified 
that  he  personally  transcribed  a  por- 
tion of  the  notes  and  dictated  a  por- 
tion to  a  typewriter,  and  compared  all 
of  the  transc];^pt  with  his  original 
notes,  and  that  it  was  correct. 
I  In  Jones  v.  State  (1907)  128  Ga.  23, 
57  S.  E.  313,  the  transcription  of  short- 
hand notes  taken  by  an  official  stenog- 
Tapher  was  held  to  be  admissible  when 
it  was  shown  that  such  notes  were  cor- 
rectly taken  and  transcribed. 
1  In  Fuqua  v.  Com.  (1904)  118  Ky. 
578,  81  S.  W.  923,  it  was  held  that  the 
former  testimony  of  a  deceased  wit- 
ness could  be  proven  by  the  tran- 
script of  the  official  stenographer,  the 
court  saying  that  inasmuch  as  the 
stenographer  is  familiar  with  the  tes- 
timony given  by  the  witness,  and 
might  from  mere  recollection  have  de- 
tailed it  to  the  jury,  they  could  see  no 
reason  why  he  should  not  be  per- 
mitted to  read  it  from  the  transcript 
made  from  the  stenographic  notes 
taken  by  him  at  the  time,  and  that 
manifestly  it  was  and  is  more  accu- 
rate than  the  memory  of  any  human 
witness. 

The  official  stenographer  may  prove 
the  testimony  given  by  a  witness  at  a 
former  trial,  and  since  deceased,  by 
reading  from  his  transcript  of  the  evi- 
dence, provided  he  can  testify  that 
such  testimony  was  accurately  taken 
down  and  accurately  transcribed. 
Hayden  v.  Com.  (1910)  140  Ky.  684, 


181  S.  W.  521;  Moore  v.  Ck>m.  (1911) 
143  Ky.  405,  186  S.  W.  608. 

Where  the  prosecuting  witness  died 
between  the  examination  and  trial,  it 
was  competent  to  permit  the  stenog- 
rapher who  took  his  testimony  at  the 
examination  to  read  a  transcript  of  the 
testimony  to  the  jury,  after  testifyingr 
that  he  had  accurately  taken  and 
transcribed  it.  Lake  v.  Com.  (1907)  81 
Ky.  L.  Rep.  1232,  104  S..W.  1003. 

Where  a  hearing  of  the  testimony  of 
«  witness  since  deceased  was  taken  in 
writing  by  a  clerk  for  the  state's  at- 
torney, the  notes  so  taken  were  ad- 
missible at  the  trial.  Brown  v.  Com. 
(1873)  73  Pa.  321,  18  Am.  Rep.  740. 

Where  the  stenographer  testified 
that  the  testimony  as  produced  was 
a  correct  transcript  of  the  testimony, 
it  was  properly  admitted.  Pace  v.  State 
(1913)  69  Tex.  Crim.  Rep.  27,  153  S. 
W.  132. 

The  mere  fact  that  the  original 
notes  of  the  stenographer  were  lost 
does  not  prevent  the  reading  of  a 
transcript  in  evidence,  if  the  stenog- 
rapher testifies  that  they  were  cor- 
rectly transcribed,  and  the  counsel 
agreed  that  the  statement  of  facts  for 
the  former  appeal,  which  included 
such  testimony,  was  correct.  Mitchell 
V.  State  (1920)  87  Tex.  Crim.  Rep.  580, 
222  S.  W.  983. 

Some  cases  hold  that  minutes  of  tes- 
timony of  the  absent  witness  are  not 
admissible,  but  that  the  testimony 
must  be  proved  from  the  recollection 
of  the  proving  witness,  who  may  use 
the  minutes  or  memorandum  he  has 
taken  to  refresh  his  recollection. 
Thus,  in  Wilson  v.  Com.  (1900)  21  Ky. 
L.  Rep.  1333,  54  S.  W.  946,  it  was  held 
that  the  minutes  of  the  officer  who 
held  the  examination  were  not  com- 
petent evidence,  but  that  he  might  re- 
fresh his  memory  from  them,  and  then 
state  what  the  testimony  was  from  his 
recollection. 

In  State  v.  George  (1895)  60  Minn. 
503,  63  N.  W.  100,  it  was  held  to  be 
proper  for  the  stenographer  to  use  his 
notes  to  refresh  his  memory,  and  then 
testify  to  what  deceased  witness  testi- 
fied to  at  the  examination. 

In  Adams  v.  Com.  (1880)  2  Ky.  L. 
Rep.  388,  it  was  held  that  the  minutes 
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of  the  examining  court  were  not  com- 
petent evidence  where  a  witness  pro- 
fessed to  give  a  detailed  statement  of 
what  the  deceased  said,  from  hearing 
his  evidence  before  the  examining 
court. 

In  United  States  v.  Wood  (1818)  3 
Wash.  C.  C.  440,  Fed.  Gas.  No.  16,756, 
it  was  held  that,  while  a  witness  might 
refresh  his  memory  from  notes  taken 
of  the  former  testimony  where  he 
could  not  recollect  the  words,  yet  they 
could  not  be  introduced  in  evidence 
although  the  witness  was  confident  he 
took  them  down  exactly  as  the  wit- 
ness testified. 

And  in  Dixon  v.  Mayer  (1914)  186 
IlL  App.  247,  it  was  held  to  be  error 
to  admit  the  transcript  of  the  evidence 
of  a  deceased  witness,  the  abstract 
of  the  decision  not  showing  the  rea- 
son for  such  holding. 

Where  a  stenographer  took  down  in 
shorthand  the  testimony  at  a  prelimi- 
nary examination,  and  transcribed  it 
for  the  grand  jury,  and  the  court  ruled 
that  such  transcript  was  not  admis- 
sible because  not  attached  to  the  in- 
dictment, it  was  improper  to  permit 
the  stenographer  to  read  such  testi- 
mony before  the  jury,  where  it  ap- 
peared that  she  was  relying  wholly 
upon  the  transcript,  and  was  unable 
to  give  such  testimony  from  her  recol- 
lection refreshed  by  the  notes.  State 
V.  Powers  (1917)  181  Iowa,  452,  164 
N.  W.  856. 

In  Anderson  v.  State  (1918)  83  Tex. 
Grim.  Rep.  276,  202  S.  W.  953,  notes  of 
a  private  stenographer  were  rejected 
as  proof  of  the  testimony  of  the  ab- 
sent witness,  the  court  stating  that  the 
witness  could  have  testified  to  his 
recollection  of  the  facts  after  refer- 
ence to  the  notes,  but  that  the  fact 
could  not  be  proved  by  the  notes.  The 
appellate  court  affirmed  this  ruling, 
not. directly  for  the  reason  given  by 
the  trial  court,  but  because  the  pur- 
pose of  introducing  the  evidence  did 
not  appear,  and  it  would  have  been 
detrimental  to  the  complaining  per- 
son, so  that  no  prejudice  could  have 
resulted. 

«.  BiU»  of  exoeptton  and  aimUar  doow- 
tnenta. 

At  times,  the  only  way  of  reproduc- 


ing the  testimony  of  absent  witnesses 
is  by  the  use  of  bills  of  exception,  or 
similar  documents,  prepared  at  the 
time  of  trial. 

Where  the  testimony  at  a  trial  was 
by  the  bill  of  exceptions  made  a  part 
of  the  record  in  the  former  trial,  and 
was  duly  authenticated,  certified,  and 
sealed  by  the  trial  judge  as  being  all 
of  the  testimony  of  the  witnesses  both 
on  direct  and  cross  examination,  and 
the  bill  of  exceptions  was  further 
identified  by  the  oflScial  stenographer, 
who  also  testified  that  it  contained  all 
the  testimony  of  the  witnesses,  it  was 
properly  admitted.  Young  v.  People 
(1913)   54  Colo.  293,  130  Pac.  1011. 

In  State  v.<Hudspeth  (1900)  169  Mo. 
178,  60  S.  W.  138,  it  was  held  that  evi- 
dence of  a  deceased  witness,  as  shown 
by  the  bill  of  exceptions  taken  at  the 
former  trial,  was  properly  read  in  evi- 
dence. And  in  State  v.  Able  (1877) 
66  Mo.  867,  the  evidence  of  a  deceased 
witness  given  at  a  former  trial,  as 
contained  in  the  bill  of  exceptions,  was 
admissible  when  identified  by  wit- 
nesses who  heard  the  testimony. 

Where  the  only  objection  made  be- 
low to  the  admission  of  testimony  of  a 
witness  at  a  preliminary  examination 
was  that  it  was  not  shown  that  the 
witness  was  outside  the  jurisdiction  of 
the  court,  the  appellate  court  will  not 
consider  an  objection  to  such  testi- 
mony on  the  ground  that  it  was  read 
from  the  record  kept  by  the  examining 
magistrate,  without  further  identifi- 
cation or  proof  showing  that  it  was  in 
fact  the  testimony  of  the  witness. 
Holland  v.  State  (1916)  122  Ark.  462, 
183  S  W  978 

But  in  Stern  v.  People  (1882)  102  III. 
640,  it  was  held  that  a  refusal  to  per- 
mit the  testimony  of  a  deceased  witness 
as  given  at  a  former  trial,  as  shown 
by  the  bill  of  exceptions,  to  be  read  in 
evidence,  was  proper,  as  witnesses 
should  have  been  called  to  prove  from 
recollection  what  the  testimony  of  the 
deceased  witness  was.  And  in  Kean 
V.  Com.  (1873)  10  Bush  (Ky.)  190,  19 
Am.  Rep.  63,  1  Am.  Crim.  Rep.  199,  it 
was  held  that  the  reading  of  the  evi- 
dence of  a  deceased  witness  at  a 
former  trial  from  the  bill  of  excep- 
tions was  improper,  because  it  violated 
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the  right  of  the  accused  to  see  or  con- 
front the  witness  by  whom  such  evi- 
dence was  repeated,  the  proper  method 
of  provinfr  the  former  testimony  being 
by  living  witnesses  who  speak  from 
their  own  recollectioa  of  what  the  de- 
ceased witness  said. 

Where  the  only  record  made  of  the 
testimony  of  the  witness  at  the  ex- 
amining trial  was  by  an  assistant 
county  attorney,  and  he  testified  that 
he  remembered  the  substance  of  the 
testimony  as  given  in  the  writing 
which  was  in  his  possession,  and  that 
he  could  give  the  details  better  by 
reading  the  writing  than  by  under- 
taking to  recite  it,  it  was  not  error  to 
permit  him  to  read  it,  as  it  was  appar- 
ent that  he  was  using  the  writing  to 
refresh  his  memory  and  to  enable  him 
accurately  to  state  the  testimony 
given,  such  use  of  the  writing  being 
not  its  introduction,  but  the  introduc- 
tion of  the  recollection  of  the  witness 
refreshed  from  the  writing.  Young  v. 
State  (1917)  82  Tex.  Crim.  Rep.  257, 
i99  S.  W.  479. 

d.  LUeralness  of  reproductt<tn. 

The  tendency  of  the  earlier  cases 
was  to  hold  that  the  testimony  must  be 
reproduced  exactly  as  given  by  the 

In  United  States  v.  Wood  (1818)  3 
Wash.  C.  C.  440,  Fed.  Cas.  No.  16,756, 
and  Com.  v.  Richards  (1836)  18  Pick. 
(Mass.)  434,  29  Am.  Dec.  608,  it  was 
held  that  the  witness  must  repeat  the 
testimony  of  the  absent  witness  ex- 
actly as  it  was  given,  and  not  merely 
in  substance. 

The  testimony  of  a  former  witness 
should  be  placed  before  the  jury  as 
nearly  as  possible  as  the  witness,  if 
present,  would  have  presented  it. 
People  V.  Sligh  (1882)  48  Mich.  54,  11 
N.  W.  782. 

In  Mattox  v.  United  States  (1894) 
156  U.  S.  237,  89  L.  ed.  409,  15  Sup. 
Ct.  Rep.  337,  the  court,  expressly  stat- 
ing that  it  did  not  wish  to  be  under- 
stood as  expressing  an  opinion  upon 
the  position  taken  in  some  cases  that 
not  the  substance  merely  of  the  testi- 
mony of  the  former  witness,  but  the 
very  words  of  such  witness,  should  be 
proven,  held  that  a  copy  of  the  steno- 
graphic report  of  the  entire  former 


testimony,  supported  by  the  proof  of 
the  stenographer  that  it  is  a  correct 
transcript  of  his  notes  and  of  the 
testimony  of  the  deceased  witness, 
was  competent  evidence  of  what  he 
said. 

But  it  now  appears  to  be  the  gen- 
eral rule  that  it  is  not  necessary  to 
prove  the  testimony  exactly  as  it  was 
given  by  the  witness,  but  that  it  may 
be  proved  by  anyone  who  heard  it  and 
professes  to  remember  the  substance 
of  the  material  parts  as  to  which  he 
testified. 

United  States. — ^United  States  v. 
White  (1838)  5  Cranch,  C.  C.  457,  Fed. 
Cas.  No.  16,679. 

Alabama. — Jones  v.  State  (1911) 
174  Ala.  85,  57  So.  36. 

Georgia.— Mitchell  v.  State  (1883) 
71  Ga.  128. 

Kentucky.— Bush  v.  Com.  (1882)  80 
Ky.  244;  Thomas  v.  Com.  (1892)  14  Ky. 
L.  Rep.  288,  20  S.  W.  226. 

Maine.— State  v.  Herlihy  (1906)  102 
Me.  310,  66  Atl.  643. 

Missouri.  —  State  ▼.  Hammond 
(1882)  77  Mo.  157. 

Ohio.— Donald  v.  State  (1900)  21 
Ohio  C.  C.  124,  11  Ohio  C.  D.  483. 

Texas.— Black  v.  State  (1856)  1  Tex. 
App.  368;  Simms  v.  State  (1881)  19 
Tex.  App.  131 ;  Bennett  v.  State  (1893) 
32  Tex.  Crim.  Rep.  216,  22  S.  W.  684; 
Harris  v.  State  (1913)  71  Tex.  Crim. 
Rep.  463, 160  S.  W.  447. 

A  witness  reproducing  the  testi- 
mony of  a  deceased  witness  need  not 
state  his  exact  words,  it  being  suffi- 
cient if  he  give  the  substance  of  the 
testimony.  Davis  v.  State  (1850)  17 
Ala.  354. 

The  witness  need  not  be  able  to  give 
the  exact  words  of  the  deceased  wit- 
ness. State  V.  Hooker  (1845)  17  Vt. 
658. 

It  is  sufficient  to  prove  the  substance 
of  the  entire  testimony  on  the  partic- 
ular subject  it  is  attempted  to  prove. 
Kendrick  v.  State  (1849)  10  Humph. 
(Tcnn.)  479. 

It  may  be  so  proved  by  a  witness 
vho  is  able  to  repeat  the  substance  of 
the  testimony  as  given  at  the  examina- 
tion by  the  absent  witness.  United 
States  V.  Macomb  (1851)  5  McLean, 
286,  Fed.  Cas.  No.  15,702. 
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Th&  -whole  of  what  the  deceased  wit- 
iiess  sza.id  should  be  proved.  Some 
part  o:f  what  was  said  and  not  recol- 
'ecte<i  might  certainly  limit  and 
qualiify-  the  meaning  of  words  which 
^'1  recollected.  Com.  v.  Richards 
^l»36)  18  Pick.  (Mass.)  434.  29  Am. 
"^-  608.  The  court  says:  "To 
?  "^«>irth  anything,  the  whole  of 
**    tlie  deceased  witness  said  upon 


Qi^'tter  should  be  stated;  and  if 
{^^  Sr^"t  the  whole,  it  is  very  defective ; 
t|V  ^***:«  cannot  have  a  true  representa- 
ejtj)  **^  the  countenance,  manner,  and 
%•  ?^^Son  of  the  deceased  witness, 
k^i/t^T^  either  confirmed  or  denied  the 
^"^       T>:e  the  testimony.    The  false  wit- 


^o^i      ^^iinot  endure  the  stings  of  his 
*i<t  V»  ~  ^^l  conscience,  his  countenance 
*n4^     *  ^    deportment  will,  in  spite  of  his 
**  ^j^^^irs  to  the  contrary,  by  signs 
8^*"^^^»  and  intelligible  as  they  are  in- 
^(Cj^iX   ^Sble,    declare   that   the    story 
>  ^^;J^     ^e  has  just  sworn  to  is  a  lie. 
«^^^  .^^    Considerations  induce  us  to  re- 
^^!i^^     full  proof  of  all  that  the  de- 
K^Oi^d  witness  swore  to.    His  words, 
j^jid  not  the  synonymous  words  of  him 
«bo  states  his  testimony,  are  to  be  re- 
cited.  ...   It  is  true  that  thisstrict- 
ness  will  generally  exclude  such  tes- 
timony; for  if  the  evidence  of  a  de- 
ceased witness  was  minute  and  pro- 
tracted, and  related  tO/a  transaction 
which  was  of  a  complicated  character, 
it  would  seem  to  be  almost  incredible 
that  any  person  could  with  certainty 
recite  it." 

Where  only  twelve  out  of  fourteen 
pages  of  testimony  taken  at  a  prelimi- 
nary examination  were  offered,  and  the 
others  were  not  accounted  for  or  cer- 
tified to  by  the  magistrate,  who  said 
he  could  not  give  the  substance  of  the 
evidence,  the  testimony  was  not  ad- 
missible, Gamblin  v.  State  (1903)  82 
Miss.  73,  33  So.  724, 

Where  it  is  sufficient  if  a  witness 
is  able  to  state  the  substance  of  what 
was  sworn  to  on  the  former  trial  by  a 
witness  who  is  since  deceased,  he  must 
state  in  substance  the  whole  of  what 
was  said  on  the  particular  subject 
which  he  is  called  to  prove,  and  where 
a  witness  does  not  profess  to  remem- 
ber, or  to  be  able  to  state  the  sub- 
stance of  what  the  deceased  witness 


testified  to  in  regard  to  the  circum- 
stances of  the  shooting,  but  singled 
out  an  isolated  statement  to  which  he 
said  his  attention  was  particularly  at- 
tracted by  the  fact  that  it  did  not 
agree  with  the  testimony  of  other  wit- 
nesses upon  the  same  subject,  he  was 
incompetent  to  testify  upon  the  sub- 
ject, Foley  V,  State  (1903)  11  Wyo. 
464,  72  Pac.  627, 

In  Tharp  v.  State  (1849)  16  Ala. 
749,  where  the  magistrate  testified 
that  he  reduced  to  writing  so  much  of 
the  testimony  of  deceased  witness  as 
he  deemed  material,  which  had  become 
lost,  he  could  not  be  allowed  to  testify 
as  to  the  substance  of  that  part  so 
reduced  to  writing,  without  also  prov- 
ing the  substance  of  the  whole  tes- 
timony. 

In  Bush  V.  Ck)m,  (1882)  80  Ky.  244, 
in  speaking  of  the  qualifications  of 
a  witness  to  testify  as  to  the  testi- 
mony given  by  a  deceased  witness,  the 
court  said  that  when  the  witness 
states  that  he  remembers  the  sub- 
stance of  all  the  deceased  witness  tes- 
tified to,  both  on  direct  and  cross  ex- 
amination, he  is  a  competent  witness, 
and  when  the  evidence  is  heard,  if  it 
does  not  clearly  appear  that  the  wit- 
ness does  not  remember  the  substance 
of  all  the  deceased  person  testified  to, 
the  evidence  should  be  permitted  to  go 
to  the  jury,  but,  if  it  be  manifest  to 
the  court  that  he  does  not  so  remem- 
ber, the  evidence  should  be  rejected, 
and  that  the  testimony  of  each  wit- 
ness who  undertakes  to  give  the 
former  evidence  must  stand  by  itself, 
and  any  apparent  or  actual  contradic- 
tion in  the  testimony  of  the  witnesses 
who  purport  to  relate  the  substance  of 
the  evidence  given  by  the  deceased 
witness  goes  not  to  the  admissibility 
of  the  testimony,  but  only  to  its 
weight  with  the  jury. 

The  fact  that  a  witness  is  not  able 
to  give  the  substance  of  all  the  tes- 
timony of  the  deceased  witness  is  not 
ground  for  ruling  out  his  testimony,  in 
the  absence  of  a  showing  of  the  ma- 
teriality of  the  portions  that  he  was 
unable  to  give.  Summons  v.  State 
(1856)  5  Ohio  St.  325. 

But  it  must  be  the  substance  of 
the  testimony  which  is  given,  and  not 
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the  effect  of  or  conclusion  from  such 
testimony.    Ibid. 

In  West  ▼.  State  (191S)  7  Ala.  App. 
146,  62  So.  290,  it  was  held  that  a 
deputy  sheriff  was  present  at  a  former 
trial  was  incompetent  to  give  the  tes- 
timony of  a  witness  given  at  that  trial, 
but  who  was  since  deceased,  where  he 
could  not  say  that  he  heard  all  of  the 
testimony  given  by  the  witness,  the 
court  saying:  "It  is  a  matter  of  com- 
mon experience  for  statements  made 
by  a  witness  at  one  stage  of  his  ex- 
amination, to  be  modified,  or,  indeed, 
the  effect  of  them  to  be  impaired  or 
wholly  destroyed,  by  what  may  be 
elicited  from  him  in  other  stages  of  his 
examination.  There  can  be  no  assur- 
ance at  all  that  the  substance  of  the 
testimony,  as  it  was  given  by  the  de- 
ceased witness  as  to  any  matter  in 
reference  to  which  he  was  examined, 
is  reproduced,  if  the  person  who 
undertakes  to  recite  it  claims  no  more 
than  that  he  was  present  during  part 
of  the  time  when  the  deceased  wit- 
ness was  undergoing  examination. 
The  recital  of  the  testimony  of  the  de- 
ceased witness  as  deposed  to  by  such 
a  person  may  be  as  incomplete,  gar- 
bled, and  misleading  as  would  be  the 
version  of  it  given  by  one  who  de- 
liberately suppresses  or  withholds  por- 
tions of  it  material  to  the  matter  in  is- 
sue. It  cannot  be  said  to  be  a  repeti- 
tion of  testimony  given  in  a  former 
trial,  as  it  is  not  shown  to  be  more 
than  a  fragment  of  such  testimony." 

It  is  not  error  to  charge  the  jury 
that,  if  they  were  satisfied  that  the 
witness  had  not  stated  the  substance 
of  all  that  the  deceased  witness  had 
sworn  to  on  the  former  trial,  they 
should  not  for  that  reason  exclude  it 
from  their  consideration,  providing 
that  by  taking  his  testimony  in  con- 
nection with  the  testimony  of  other 
witnesses  they  were  satisfied  that  they 
had  the  substance  of  all  the  testimony 
given  by  the  deceased  witness  on  the 
former  trial.  Summons  v.  State  (Ohio) 
supra. 

VI.  Effect  of  statutes. 
a.  OonstUutionaUtp. 

Many  of  the  states  have  enacted 
statutes,  some  of  which  merely  repro- 


duce the  Statute  of  Philip  &  Mary  set 
out  in  subd.  I.  supra,  which  aierely 
provided  for  the  preservation  of  evi- 
dence taken  at '  the  preliminary  ex- 
amination, while  others  have  express- 
ly provided  for  the  use  of  such  evi- 
dence at  the  trial  in  case  the  'witness 
is  inaccessible.  Those  states  have 
done  little  more  than  enact  the  com- 
mon law,  and  all  considerations  tend- 
ing to  show  that  the  use  of  reproduced 
evidence  at  the  trial  does  not  violate 
constitutional  rights  apply  equally  to 
cases  arising  under  such  statutes. 

Statutes  providing  that,  in  case  the 
presence  of  the  witness  cannot  be  had 
at  the  second  trial,  the  bill  of  excep- 
tions taken  at  the  previous  trial  may 
be  used  as  evidence  at  the  subsequent 
trial  do  not  violate  the  constitution- 
al provision  that  accused  shall  enjoy 
the  right  to  meet  the  witnesses  face  to 
face.  Blackwbll  v.  State  (reported 
herewith)  ante,  465. 

A  statute  providing  that  when  any 
person  has  been  examined  as  a  -wit- 
ness, either  for  the  commonwealth  or 
for  the  defense,  in  any  criminal  pro- 
ceeding conducted  in  or  before  a  court 
of  record,  and  defendant  has  been 
present  and  had  an  opportunity  to  ex- 
amine or  cross-examine,  and  such  -wit- 
ness shall  afterwards  die,  or  be  out  of 
the  jurisdiction  so  that  he  cannot  be 
served  with  a  subpoena,  or  if  he  can- 
not be  found,  or  becomes  incompetent 
to  testify  for  any  legally  sufficient 
reason,  notes  of  his  examination  shall 
be  competent  evidence  upon  a  subse- 
quent trial  of  the  same  criminal  issue, 
is  not  in  violation  of  the  constitutional 
provisions  of  the  state  and  Federal 
Constitutions,  securing  to  an  accused 
the  right  to  meet  the  witnesses  face 
to  face.  Com.  v.  Cleary  (1892)  148 
Pa.  26,  23  Atl.  1110. 

In  State  v.  Frederic  (1879)  69  Me. 
400,  3  Am.  Crim.  Rep.  78,  the  court 
says  that  the  construction  which  the 
counsel  of  accused  seeks  to  give  to 
the  constitutional  provision  that  the 
accused  shall  have  the  right  to  be  con- 
fronted by  the  witness  against  him 
would  exclude  all  documentary  evi- 
dence. Such  is  not  the  design  or  ef- 
fect of  the  provision.  The  court  beld 
that  the  stenographer's  notes  of  testi- 
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mony  given  at  the  former  trial  were 
documentary,  and  that  the  statute  pro- 
viding for  their  admission  in  evidence 
did  not  violate  the  Constitution,  and, 
therefore,  making  a  certified  copy  of 
them  admissible  in  any  future  trial 
is  not  unconstitutional,  even  though 
inability  to  secure  the  attendance  of 
the  witness  is  not  required. 

In  People  v.  Chin  Hane  (1895)  108 
CaL  597,  41  Pac.  697;  People  v.  Sierp 
(1871)  116  Cal.  249,  48  Pac.  88;  People 
V.  Cady  (1897)  117  Cal.  10,  48  Pac. 
908,  and  People  v.  Clark  (1907)  151 
CaL  200,  90  Pac.  549,  it  was  held  that 
the  admission  of  depositions  of  absent 
witnesses,  taken  at  a  hearing  in  a 
homicide  case,  is  not  violative  of  the 
Cktnstitution  of  California,  §  13,  art  1, 
which  is:  "The  legislature  shall  have 
power  to  provide  for  the  taking,  in  the 
presence  of  the  party  accused  and  his 
coonael,  of  depositions  of  witnesses  in 
criminal  cases  other  than  cases  of 
homicide,  when  there  is  reason  to  be- 
lieve that  the  witness,  from  inability 
or  other  cause,  will  not  attend  at  the 
trial"— this  provision  being  held  to  re- 
late to  ordinary  deirasitions,  not  to 
judicial  proceedings  at  a  preliminary 
trial 

h.  Scope  of  gtatutes. 

The  New  York  statute  expressly 
provides  for  the  preservation  of  the 
testimony  of  the  committing  magis- 
trate and  its  use  In  case  of  death  of 
the  witness,  and  provides  the  manner 
of  authenticating  the  testimony.  And 
in  People  v.  Furlong  (1910)  127  N.  Y. 
Supp.  422,  it  is  held  that  the  statute 
is  complied  with  when  the  testimony 
is  taken  by  a  judge  of  the  supreme 
court,  sitting  as  a  committing  magis- 
trate. 

The  Missouri  statute  provides  for 
the  preservation  of  the  testimony  by 
hills  of  exception  and  their  use  at  the 
subsequent  trial.  But  the  evidence 
cannot  be  used  if  the  witness  is  ac- 
cessible. State  V.  Coleman  (1906)  199 
Mo.  119,  97  S.  W.  574. 

The  Florida  statute  provides  for  the 
reproduction  of  testimony  that  cannot 
be  secured  because  of  absence  of  the 
witness  by  the  use  of  the  bill  of  ex- 
ceptions taken  at  the  preceding  trial. 


Bennett  v.  State  (1914)  68  Fla.  494, 
67  So.  125. 

Under  the  California  statute,  before 
the  testimony  can  be  reproduced,  it 
must  be  shown  that  the  witness  can- 
not, with  due  diligence,  be  found  with- 
in the  state.  Therefore  it  is  insufScieat 
where  the  search  is  shown  to  have 
been  merely  perfunctory.  People  v. 
Ballard  (1905)  1  CaL  App.  222,  81  Pac. 
1040. 

The  Ck>de  of  Criminal  Procedure  of 
Texas  provides:  "The  deposition  of  a 
witness  taken  before  an  examining 
court  or  a  jury  of  inquest  and  reduced 
to  writing  and  certified  according  to 
law,  in  cases  where  the  defendant  was 
present  when  such  testimony  was 
taken  and  had  the  privilege  afforded 
him  of  cross-examining  the  witness, 
may  be  read  in  evidence  as  is  provided 
in  the  two  preceding  articles  for  the 
reading  in  evidence  of  depositions" — 
the  conditions  for  reading  of  deposi- 
tions referred  to  being  that  the  wit- 
ness has  removed  beyond  the  limits  of 
the  state,  is  dead,  or  has  been  pre- 
vented from  attending  court  through 
the  act  or  agency  of  defendant. 
Kemper  v.  State  (1911)  63  Tex.  Crim. 
Rep.  1,  138  S.  W.  1025. 

In  State  v.  Valentine  (1847)  29  N.  C. 
(7  Ired.  L.)  225,  the  court  said: 
"There  is  no  direct  provision  in  the  act 
or  In  the  Statute  of  Philip  &  Mary, 
authorizing  any  use  of  the  evidence 
when  taken,  or  pointing  out  the  mode 
how  it  Is  to  be  authenticated.  Under 
the  statute  it  has  been  the  constant 
practice  in  the  English  courts  to  per- 
mit the  deposition  to  be  read  in  evi- 
dence, after  the  death  of  the  witness; 
and  such  has  been  the  uniform  prac- 
tice In  this  state,  and,  indeed,  both 
acts  evidently  look  to  such  a  use  of  it. 
For  they  require  that  the  deposition, 
taken  according  to  their  provision, 
'shall  be  returned  to  the  office  of  the 
court  wherein  the  matter  is  to  be 
tried.'  To  what  purpose  but  to  per- 
petuate them,  and  why  perpetuate, 
but  to  provide  for  the  contingency  of 
the  death  of  the  witness,  or  to  serve  as 
a  check  upon  him,  if  called  into  court 
as  a  witness  thereafter? 

A  statutory  provision  that  testimony 
taken  at  a  former  trial  "may  be  proven 
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>y  one  who  heard  it,  and  who  professes 
to  remember  the  substance  of  the  en- 
tire testimony  as  to  the  particular  mat- 
ter about  which  he  testifies,"  applies 
to  testimony  given  at  a  preliminary 
examination,  and  that  such  testimony 
may  be  proved  by  parol,  though  it 
was  reduced  to  writing  by  the  magis- 
trate. Smith  V.  State  (1883)  72  Ga. 
114. 

A  statute  providing  that  the  deposi- 
tion of  a  witness,  taken  before  an  ex- 
amining court  or  a  jury  of  inquest 
and  reduced  to  writing  and  certified 
according  to  law,  in  cases  where  the 
defendant  was  present  when  such  tes- 
timony was  taken,  and  had  the  priv- 
ilege of  cross-examining  the  witness, 
may  be  read  in  evidence,  does  not  ap- 
ply to  and  make  admissible  testimony 
taken  in  a  habeas  corpus  proceeding. 
Childers  v.  State  (1891)  30  Tex.  App. 
160,  28  Am.  St.  Rep.  899,  16  S.  W. 
905. 

In  People  v.  Restell  (1842)  3  Hill 
(N.  Y.)  289,  the  court,  in  speaking  of 
the  statute  authorizing  the  taking  of 
depositions  by  the  committing  magis- 
trate in  the  presence  of  the  prisoner 
and  certifying  them  to  the  court,  says 
it  is  only  when  the  witness  is  dead, 
and  in  some  other  cases,  that  such  dep- 
ositions can  be  read  at  the  trial.  The 
deposition  must  not  only  be  taken  in  a 
judicial  proceeding,  but  it  must  be 
taken  when  accused  is  present  and  has 
a  right  to  cross-examine  the  witness. 
The  court  says :  "It  is  said  that  dep- 
ositions taken  by  the  coroner  on  hold- 
ing an  inquest  are  evidence,  although 
the  defendant  was  not  present  when 
they  were  taken.  This  doctrine  has 
been  gravely  questioned,  and  I  am 
strongly  inclined  to  the  opinion  that  it 
cannot  be  maintained.  The  great 
principle  that  the  accuser  and  accused 
must  be  brought  face  to  face,  and  that 
the  latter  shall  have  the  opportunity 
to  cross-examine,  can  never  be  de- 
parted from  with  safety.  Neither  life 
nor  liberty  should  ever  be  put  in  peril 
by  listening  to  ex  parte  depositions. 
It  is  better  that  the  guilty  should 
sometimes  go  free  than  that  the  in- 
nocent should  be  subjected  to  such  an 
ordeal." 


o.  AdmiaatbiHty   of  evidence. 
1.  In  general. 

In  2  Hale,  P.  C.  284,  it  is  said  that 
the  examination  taken  under  the  Stat- 
utes of  Philip  &  Mary  may  be  read  in 
evidence  against  the  prisoner,  if  the 
informer  is  dead,  or  so  sick  that  he  is 
not  able  to  travel,  and  proper  certifi- 
cate be  made. 

The  testimony  cannot  be  reproduced 
unless  the  requirements  of  the  stat- 
ute are  complied  with,  and  it  be  made 
to  appear  that  the  witness  is  dead,  or 
become  disqualified,  or  inaccessible  at 
the  trial.  Tuggle  v.  State  (1920)  24 
Ga.  App.  655, 101  S.  E.  767. 

In  State  v.  Wilson  (1912)  158  N.  C. 
599,  73  S.  E.  812,  it  was  held  that, 
under  statutes  providing  for  reducing 
the  testimony  of  witnesses  at  a  pre- 
liminary examination  to  writing  and 
certification  of  such  testimony  to  the 
trial  court,  the  testimony  of  a  de- 
ceased witness  taken  on  a  preliminary 
examination  of  defendant  for  assault, 
which  was  reduced  to  writing  by  the 
justice,  and  signed  by  the  witness,  and 
delivered  to  the  justice  who  examined 
defendant  on  the  charge  of  murder 
after  the  death  of  the  witness,  with 
directions  to  deliver  to  the  clerk  of 
the  trial  court,  and  on  the  trial  iden- 
tified by  the  justice  who  took  it  down, 
was  properly  admitted. 

Where  a  statute  gave  a  defendant  in 
a  criminal  action  the  right  to  produce 
witnesses  in  his  behalf  and  be  con- 
fronted with  the  witnesses  against 
him  in  the  presence  of  the  court,  ex- 
cept that  where  the  charge  had  been 
preliminarily  examined  before  a  city 
magistrate,  and  the  testimony  taken 
down  by  question  and  answer  in  the 
presence  of  defendant,  who  had, 
either  in  person  or  by  counsel,  cross- 
examined  or  had  an  opportunity  to 
cross-examine  the  witness,  the  deposi- 
tion of  such  witness  might  be  read 
upon  its  being  satisfactorily  shown  to 
the  court  that  he  was  dead,  or  insane, 
or  could  not  with  due  diligence  be 
found  within  the  state,  it  was  held 
that  the  exception  in  favor  of  testi- 
mony taken  at  a  preliminary  examina- 
tion excluded  testimony  taken  on  other 
occasions,  and  the  testimony  of  an  ab- 
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aent  or  deceased  witness,  as  shown 
by  the  reporter's  notes  taken  at  the 
former  trial,  was  inadmissible.  Peo- 
ple T.  Chung  Ah  Chue  (1881)  67  CaL 
567;  People  v.  Qurise  (1881)  69  Cal. 
348;  People  v.  (Gordon  (1893)  99  Cal. 
227, 33  Pac.  901. 

Under  a  statute  providing  for  the 
admission  of  the  testimony  of  a  wit- 
ness taken  at  a  preliminary  examina- 
tion, provided  he  cannot  with  due 
diligence  be  found  within  the  state,  it 
was  held  that  where  it  was  shown  that 
a  witness  had  left  the  state  a  few  days 
before  the  trial,  and  that  a  subpoena 
had  been  issued  for  the  witness 
twenty-five  days  before  the  date  of 
the  trial,  but  no  search  had  been 
made  for  him  until  a  few  days  im- 
mediately before  the  trial,  when  it 
was  found  that  he  had  left  his  cus- 
tomary place  of  abode  and  had  in- 
formed his  wife  that  he  was  going  to 
Mexico,  there  was  substantial  evidence 
to  support  the  conclusion  of  the  trial 
court  that  due  diligence  was  shown. 
People  V.  Edwards  (1910)  14  Cal. 
App.  128,  111  Pac.  263. 

To  establish  due  diligence  in  en- 
deavoring to  produce  a  witness  at  a 
trial,  80  as  to  make  the  former  testi- 
mony of  the  witness  given  at  a  pre- 
liminary examination  admissible, 
ander  a  statute  permitting  the  intro- 
duction of  such  testimony  when  with 
due  diligence  the  witness  cannot  be 
found  within  the  state,  it  is  not  neces- 
sary that  a  subpoena  be  sent  to  every 
county  in  the  state;  and  where  dili- 
gent effort  was  made  by  a  sheriff  and 
his  deputies  to  locate  the  witness 
within  the  county,  and  the  sheriff 
telephoned  to  other  places  where  he 
might  possibly  be,  outside  the  county, 
and  there  was  a  suspicion  that  the  wit- 
ness might  be  connected  with  the 
crime  in  question,  so  that  he  would 
have  a  motive  in  avoiding  cross-ex- 
amination at  the  trial,  it  was  held  that 
the  showing  was  sufficient.  People  v. 
Boyd  (1911)  16  Cal.  App.  130,  116  Pac. 
323. 

The  California  statute  was  amended 
in  1911  so  as  to  make  admissible  tes- 
timony taken  at  a  former  trial,  under 
the  same  circumstances  which  would 
have    made    it    formerly    admissible 


when  taken  at  a  preliminary  examina- 
tion. People  V.  Wilson  (1915)  26  CaL 
App.  336,  146  Pac.  1048. 

Under  a  special  statute  in  Florida, 
the  only  method  permissible  of  prov- 
ing testimony  given  at  a  former  trial 
by  absent  or  deceased  witnesses  is  by 
means  of  the  bill  of  exceptions  taken 
at  that  trial,  and  it  is  erroneous  to 
permit  the  official  stenographer  to  read 
such  testimony  from  his  stenographic 
notes.  Coley  v.  State  (1914)  67  Fla. 
178.  64  S.  751. 

Where,  by  a  statute,  the  bill  of  ex- 
ceptions taken  at  the  previous  trial  is 
the  only  method  provided  for  proving 
testimony  of  an  absent  witness  given 
at  that  trial,  it  is  error  to  permit  the 
proof  of  such  testimony  by  the  certi- 
fied copy  of  the  bill  of  exceptions 
which  has  been  filed  in  th6  appellate 
court  Johnson  v.  State  (1914)  68 
Fla.  528,  67  So.  100. 

In  Fuqua  v.  Com.  (1904)  118  Ky. 
578.  81  S.  W.  923,  it  was  held  that  a 
statute  which  provided  that  the  testi- 
mony of  witnesses  taken  by  the  offi- 
cial stenographer  may  be  used  in  any 
subsequent  trial  of  the  same  case  be- 
tween the  same  parties,  where  the  tes- 
timony of  such  witness  or  witnesses 
cannot  be  procured,  provided  that  in 
criminal  cases  such  testimony  shall  be 
used  only  upon  the  consent  of  defend- 
ant, was  not  intended  to  apply  where 
the  former  witness  was  dead,  and  in 
such  case  the  testimony  of  such  wit- 
ness was  admissible  without  the  con- 
sent of  defendant,  the  statute  applying 
only  to  the  testimony  of  living  wit- 
nesses whose  presence  and  oral  testi- 
mony cannot  be  secured  for  use  at  the 
subsequent  trial. 

Under  the  statute  it  is  only  when  it 
is  shown  that  a  person  has  permanent- 
ly gone  beyond  the  jurisdiction  of  the 
court  that  his  testimony  can  be  repro- 
duced, a  temporary  absence  not  ren- 
dering it  admissible.  Anderson  v. 
State  (1914)  74  Tex.  Crim.  Rep.  621, 
170  S.  W.  142. 

A  witness  is  not  shown  to  be  inae- 
cessible  within  the  meaning  of  the 
statute,  where  it  merely  appears  that 
he  is  absent  from  the  county,  but  when 
last  heard  from  was  within  the  limits 
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of  the  state.    Taylor  t.  State  (1906) 
126  Ga.  657,  66  S.  E.  474. 

Under  a  statute  permittingr  testi- 
mony to  be  taken  by  a  committing 
magistrate  in  presence  of  accused,  and 
subsequently  used  at  the  trial  in  the 
absence  of  the  witness,  the  prosecut- 
ing attorney  must  sufficiently  account 
for  such  absence.  Barron  v.  People 
(1848)  1  N.  Y.  886;  People  v.  Hadden 
(1846)  3  Denio  (N.  Y.)  220.  And  in 
the  former  case  it  was  held  not  suffi- 
cient to  admit  the  proof  that  the  officer 
charged  with  serving  the  summons 
stated  that  he  could  not  find  the  wit- 
ness by  inquiring  at  two  hotels,  where 
he  had  been  informed  the  witness  was 
in  the  habit  of  stopping. 

A  statute  permitting  the  reproduc- 
tion of  the  testimony  if  the  witness  is 
inaccessible,  will  permit  reproduction 
of  the  evidence  upon  proof  of  inability 
to  find  the  witness  after  due  dili- 
gence. But  due  diligence  is  not  shown 
by  mere  inquiry  in  the  vicinity  of  the 
witness's  home  and  receipt  of  informa- 
tion that  he  was  in  another  state, 
where  the  officer  did  not  go  to  the 
place  in  the  state  where  the  witness 
was  last  seen.  Robinson  v.  State 
(1907)  128  Ga.  254,  57  S.  E.  315. 

A  sufficient  showing  that  one  can- 
not, with  due  diligence,  be  found  with- 
in the  state,  is  made  when  it  is  shown 
that  he  is  in  a  foreign  country.  Peo- 
ple V.  Buckley  (1904)  143  CaL  375,  77 
Pac.  169. 

In  Bebee  v.  People  (1843)  6  Hill  (N. 
Y.)  32,  there  is  a  dictum  to  the  effect 
that,  even  where  the  statute  requires 
depositions  of  witnesses  taken  before 
the  committing  ma^ristrate  to  be  pre- 
served and  filed  with  the  court,  they 
cannot  be  read  at  the  trial  unless  a 
proper  foundation  is  laid  by  proving 
the  witness's  death,  insani^,  inabil- 
ity from  sickness  to  attend  the  trial,  or 
collusion  with  the  prisoner. 

In  State  v.  Moody  (1798)  3  N.  C.  (2 
Hayw.)  31,  2  Am.  Dec.  616,  where  the 
attempt  was  made  to  introduce  a  dep- 
osition taken  by  a  justice  of  the  peace 
at  the  preliminary  examination,  Hay- 
wood, J.,  says  it  may  be  a  question 
whether  it  may  not  be  received  as  an 
examination  taken  on  oath  before  a 
justice  of  peace,  pursuant  to  the  act  of 


assembly  prescribing  for  such  deposi- 
tions in  case  of  felony.  When  regular- 
ly taken  pursuant  to  the  act,  and  the 
witness  afterwards  dies,  it  may  be 
read  in  evidence,  more  especially  if  the 
person  to  be  affected  by  the  testimony 
was  present  at  the  examination. 

That  a  witness  is  without  the  state 
in  the  military  service  of  the  United 
States  is  sufficient  to  sustain  the  re- 
production of  his  testimony  before  the 
committing  magistrate,  under  a  stat- 
ute providing  that  the  deposition 
taken  before  such  magistrate  can  be 
admitted  in  evidence,  if  it  is  satisfac- 
torily shown  that  the  witness  is  dead, 
or  insane,  or  cannot,  with  due  dili- 
gence, be  found  within  the  state. 
People  V.  Caballero  (1919)  41  Cat 
App.  146,  182  Pac.  321. 

In  Utah,  the  statute  provides  that  in 
criminal  prosecutions  defendant  shall 
be  entitled  to  be  confronted  by  the 
witnesses  against  him,  except  where 
the  charge  has  been  preliminarily  ex- 
amined before  the  committing  magis- 
trate, that  their  testimony  shall  be 
taken  down  by  question  and  answer 
in  the  presence  of  defendant,  who  has, 
either  in  person  or  by  counsel,  cross- 
examined,  or  had  an  opportunity  to 
cross-examine,  them,  and  that  the  dep- 
osition of  such  a  witness  may  be  read 
upon  it  being  satisfactorily  shown  to 
the  court  that  he  is  dead,  or  insane, 
or  cannot,  with  due  diligence,  be  found 
within  the  state.  State  v.  DePretto 
(1916)  48  Utah.  249, 155  Pac.  336. 

The  mere  fact  that  the  evidence  was 
not  reduced  to  writing,  as  required  by 
statute,  does  not  prevent  its  repro- 
duction by  testimony  of  anyone  who 
remembers  what  it  was,  since  the  ap- 
plication to  it  of  the  statutes  of  evi- 
dence, in  general,  is  what  renders  it 
admissible,  and  not  the  mere  compli- 
ance with  the  requirements  of  the 
statute.  Davis  v.  State  (1860)  17 
Ala.  364. 

In  State  v.  Valentine  (1847)  29  N. 
C  (7  Ired.  L.)  225,  it  was  held  that 
the  purpose  of  a  statute  providing  for 
the  taking  and  authentication  of  the 
deposition  of  a  witness  at  a  prelimi- 
nary examination,  and  its  return  to  the 
office  of  the  court  wherein  the  mat- 
ter is  to  be  tried,  was  that  it  might  be 
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used  upon  the  trial,  either  in  chief  by 
either  party,  should  the  witness  die, 
or  upon  cross-examination  of  the  wit- 
ness in  court,  and  it  was  not  error  to 
admit  the  deposition  of  a  codefendant 
who  had  been  convicted  and  executed. 
In  Menges  v.  State  (1886)  21  Tex. 
App.  413,  2  S.  W.  812,  it  was  held  that 
the  mere  absence  of  a  witness  from 
the  state  does  not  render  his  testimony 
admissible,   under  a   statute  making 
necessary  a  showing  that  the  witness 
resided  out  of  the  state,  or  had  re- 
moved beyond  the  limits  of  the  state. 
A  statute  which  declares  that  in  a 
criminal  action  the  testimony  of  a  wit- 
ness must  be  given  orally  in  the  pres- 
ence of  the  court  and  jury,  except  in 
the  case  of  a  witness  whose  testimony 
is  taken  by  deposition  by  order  of  the 
court  in  pursuance  to  the  consent  of 
the  parties,  relates  to  the  manner  in 
which  the  testimony  is  to  be  given  or 
taken  in  the  first  instance,  and  not  to 
the  use  which  may  be  made  of  it  after 
it  is  once  given,  and  is  not  intended 
to  abrogate  a  doctrine  so  firmly  es- 
tablished as  that  of  permitting  the  tes- 
timony of  a  witness,  given  in  a  man- 
ner required  by  statute,  to  be  used  by 
either  the  state  or  defense  in  a  sub- 
sequent trial,  when  the  witness  has 
since  died,  or  is  absent  from  the  state. 
State  V.  Walton  (1909)  53  Or.  567,  99 
Pac.  431,  101  Pac.  389,  102  Pac.  178. 
Under  the  Texas  statute,  testimony 
taken    at  a  former  trial  is  admissible 
only  when  in  the  form  of  a  deposi- 
tion, and  production  of  the  testimony 
by  the  stenographer  who  took  it  down 
on  the  former  trial  is  improper.    Smith 
V.  State  (1905)  43  Tex.  Crim.  Rep.  65, 
86  S.  W.  1153. 

Under  a  statute  requiring  the  tes- 
timony taken  by  the  committing  magis- 
trate to  be  written  down  and  filed  with 
the  court,  the  magistrate  cannot  give 
evidence  of  his  recollection  of  the  wit- 
ness's testimony,  where  he  only  put 
down  what  he  thought  to  be  material, 
upon  mere  proof  that  what  was  writ- 
ten Is  not  in  the  office  of  the  clerk  of 
the  court,  or  in  that  of  the  magistrate, 
with  nothing  to  show  that  the  magis- 
trate does  not  know  where  it  is. 
Tharp  v.  State  (1849)  15  Ala.  749. 
And  in  Evans  v.  State  (1882)  12  Tex. 


App.  870,  it  was  held  that  statutory 
provisions  for  the  admission  of  testi- 
mony when  reduced  to  writing  must  be 
complied  with,  when  the  testimony  is 
proved  by  parol,  though  such  parol 
testimony  is  not  expressly  included  in 
the  statute— overruling,  on  this  point, 
Sullivan  v.  State  (1879)  6  Tex.  App. 
819,  82  Am.  Rep.  680. 

In  People  v.  Gardner  (1893)  98  Cal. 
127,  32  Pac.  880,  where  the  statute 
gives  the  accused  the  right  to  be  con- 
fronted with  the  witnesses  against  him 
in  the  presence  of  the  court,  except- 
ing certain  cases  when  depositions 
taken  at  the  examination  are  made  ad- 
missible, it  was  held  that,  on  rejec- 
tion of  such  a  deposition  for  improper 
authentication,  the  testimony  could 
not  be  proved  by  the  parol  testimony 
of  the  stenographer — ^the  court  disap- 
proving a  dictum  in  People  v.  Carty 
(1888)  77  CaL  213,  19  Pac.  490,  to  the 
effect  that  in  such  a  case  the  reporter 
might  refresh  his  memory  from  the  de- 
fective deposition,  and  testify  orally 
as  to  what  occurred  at  the  examina- 
tion. 

In  Austin  v.  Com.  (1906)  124  Ky.  56, 
98  S.  W.  295,  it  is  held  that  the  stat- 
ute above  referred  to  does  not  make 
the  stenographer's  bill  of  evidence 
the  best  evidence  of  what  the  witness 
testified  to  on  the  former  trial,  that 
"best  evidence"  is  a  technical  term, 
which  does  not  necessarily  mean  that 
which  is  the  most  credible,  though 
generally  it  is  supposed  to  refer  to 
that  fact,  and  that  the  statement  in 
the  Fuqua  Case  (1904)  118  Ky.  578, 
81  S.  W.  923,  supra,  as  to  the  relative 
value  of  the  testimony  as  taken  by  the 
stenographer,  and  as  recollected  by 
witnesses,  dealt  alone  with  the  weight 
or  credibility  of  the  evidence,  and  not 
at  all  with  its  grade,  and  while  the 
stenographer's  bill  may  be  proved  and 
read  as  evidence  of  what  a  deceased 
witness  may  have  testified  to  on  a 
former  trial,  provided  he  testified  that 
it  was  taken  down  accurately  by  him 
at  the  trial  and  is  correctly  tran- 
scribed, other  evidence  by  any  other 
competent  witness,  who  had  heard  and 
remembers  the  substance  of  the  de- 
ceased witness's  testimony,  is  also  re- 
ceivable to  substantiate  or  rebut  the 
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fact  that  the  said  deceased  witness  did 
so  testify. 

8,  Authenticatfon. 

Under  a  statute  permitting  evidence 
produced  before  a  committing  magis- 
trate, when  the  accused  is  present  and 
has  opportunity  to  cross-examine,  to  be 
reproduced  at  the  trial,  the  statutory 
directions  as  to  preservation  of  the  tes- 
timony must  be  observed,  and,  if  not, 
the  stenographers  who  took  the  testi- 
mony must  identify  it  under  oath  as  a 
true  and  correct  copy,  transcribed 
from  the  notes  talcen  at  the  examina- 
tion. Wadsworth  v.  State  (1913)  9 
Okla.  Crim.  Rep.  84,  130  Pac.  808. 

Under  the  statute,  a  writing  pur- 
porting to  be  a  transcript  of  the  tes- 
timony must  be  so  authenticated  as 
to  require  no  oral  proof  for  that  pur- 
pose. People  V.  Ward  (1895)  105  Cat 
652,  39  Pac.  33. 

Where  the  record  does  not  affirma- 
tively show  whether  the  deposition 
taken  at  the  examination  was  or  was 
not  transcribed,  certified,  and  filed  ac- 
cording to  the  statute,  it  will  be  pre- 
sumed on  appeal  that  the  court  proper- 
ly admitted  it,  in  the  absence  of  spe- 
cific objection  on  that  ground  at  the 
trial.  People  v.  Reilly  (1895)  106  CaL 
648,  40  Pac.  13. 

The  objection  that  the  reporter  had 
not  filed  his  original  minutes,  as  re- 
quired by  statute,  was  not  sufficient  to 
exclude  the  transcript  of  the  testi- 
mony of  a  deceased  witness,  the  defect 
being  corrected  by  filing  the  notes  be- 
fore the  trial  ended.  People  v.  Eslabe 
(1899)  127  CaL  243,  59  Pac.  577. 

Under  a  statute  making  depositions 
at  the  examination  admissible,  testi- 
mony taken  stenographically  through 
an  interpreter  is  admissible,  the  in- 
terpreter and  stenographer  being  first 
sworn  to  prove  the  correctness  of  the 
interpretation  and  transcription  of  the 
testimony.  People  v.  Oiler  (1884)  66 
Cal.  101,  4  Pac.  1066. 

Where  the  proper  foundation  is  laid 
for  the  admission  of  a  deposition 
taken  at  the  examination,  the  fact  that 
it  was  taken  through  an  interpreter 
will  not  make  it  inadmissible.  People 
V.  Lewandowski  (1904)  143  CaL  574, 
77  Pac.  467. 


Likewise,  while  it  was  the  duty  of 
the  magistrate  to  place  an  interpreter 
under  oath  the  same  as  any  other  wit- 
ness, the  burden  of  proving  that  he 
was  not  sworn  is  on  the  defendant  who 
objects  to  the  deposition,  and  under 
a  statute  providing  that  when  written 
out  in  longhand  writing,  and  certified 
as  being  a  correct  statement  of  the 
testimony  and  proceedings  in  the  case, 
the  transcript  shall  be  prima  facie  a 
correct  statement  of  such  testimony 
and  proceedings,  proof  is  not  required 
that  the  interpreter  was  sworn,  to 
make  a  deposition  prima  facie  correct 
People  V.  Kelly  (1911)  17  CaL  App. 
447,  120  Pac.  46.  '^ 

The  fact  that  deceased  witness  was 
unable  to  sign  his  deposition  person- 
ally, but  another  did  so  at  his  request, 
was  not  a  ground  for  excluding  it, 
under  a  statute  requiring  that  the  tes- 
timony be  reduced  to  writing  by  the 
magistrate  and  signed  by  the  witness. 
State  V.  Carlisle  (1874)  57  Mo.  105. 

The  transcript  of  the  stenographer's 
notes  is  admissible  to  prove  the  testi- 
mony of  an  absent  witness,  if  he 
swears  that  what  he  did  not  transcribe 
himself  he  dictated  to  copyists,  and 
that  he  had  compared  the  result,  and 
that  all  was  correct.  People  v.  Gar- 
nett  (1908)  9  CaL  App.  194,  98  Pac. 
247;  People  v.  Buckley  (1904)  143  CaL 
375,  77  Pac.  169. 

To  permit  reproduction  of  testimony 
given  at  a  preliminary  hearing  by 
means  of  stenographer's  notes,  it  is 
not  necessary  that  they  should  have 
been  taken  by  the  official  stenographer 
of  the  court  under  a  statute  providing 
that  where  a  witness  has  testified  at 
an  examining  trial,  and  his  testimony 
was  taken  in  shorthand,  such  written 
statement,  upon  proof  of  death  of  said 
witness,  may  be  used  as  a  deposition, 
without  further  identification  or  veri- 
fication. Davis  V.  Stete  (1919)  16 
Okla.  Crim.  Rep.  386,  177  Pac.  621. 

Where  the  magistrate  before  whom 
the  examination  was  held  personally 
reduced  the  testimony  of  the  witness 
to  writing,  and,  pursuant  to  statute, 
returned  it  to  the  office  of  the  court 
where  the  matter  was  to  be  tried,  the 
deposition  was  sufficiently  authenti- 
cated, in  the  absence  of  the  magis* 
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trate,  by  the  testimony  of  the  clerk  of 
the  court  where  the  matter  was  to  be 
tried  that  he  was  present  when  the 
magistrate  examined  the  witness,  that 
he  wrote  down  the  evidence  as  he  ex- 
amined him,  and  that  the  deposition 
and  certificate  were  all  in  the  hand- 
writing of  the  magistrate,  who  after- 
wards delivered  them  to  him  to  file  in 
his  office.  State  v.  Valentine  (1847) 
29  N.  a  (7  Ired.  L.)  225. 

In  State  v.  McPherson  (1914)  70  Or. 
371,  141  Pac.  1018,  the  court,  conced- 
ing, without  deciding,  that  a  statute 
providing  for  the  admission  of  testi- 
mony given  on  a  former  trial  referred 
to  the  trial  of  criminal  as  well  as  civil 
cases,  refused  to  admit  such  testimony 
because  it  was  not  certified  as  re- 
quired by  statute,  and  said:  "The 
constitutional  right  of  a  defendant  to 
meet  the  witnesses  face  to  face  is  not 
to  be  circumscribed  except  within 
strict  accordance  with  the  law,  and 
there  is  grave  doubt  whether  this 
right  is  subserved  by  anything  less 
than  meeting  the  witnesses  face  to 
face,  in  the  very  trial  in  which  their 
testimony  is  used  against  him."  But 
in  the  later  case  of  State  v.  Von  Klein 
(1914)  71  Or.  159,  142  Pac.  549,  Ann. 
Cas.  1916C,  1054,  the  court  recognizes 
as  well  settled  that  evidence  given  in 
a  former  trial,  between  the  same  par- 
ties and  relating  to  the  same  matter, 
is  admissible  in  criminal  cases,  if  the 
defendant  was  present  when  the  evi- 
dence was  taken  and  had  an  oppor- 
tunity to  cross-examine  the  witnesses 
who  gave  it. 

Under  a  statute  providing  for  the 
taking  in  shorthand,  and  transcribing, 
of  the  testimony  given  at  a  prelimi- 
nary hearing,  and  requiring,  if  the  ac- 
cused is  held  to  answer  to  the  district 
court,  that  the  stenographer,  within 
ten  days  after  the  close  of  the  hear- 
ing, transcribe  his  stenographic  notes 
into  longhand,  attach  his  certificate 
thereto,  and  file  the  same  with  the 
clerk  of  the  district  court,  and  also  file 
his  original  shorthand  notes,  the  pro- 
vision for  filing  within  ten  days  is  not 
mandatory,  and  failure  to  file  it  with- 
in that  time  will  not  render  it  inad- 
missible. State  V.  Vance  (1910)  88 
IJtah,  1, 110  Pac.  434. 


Vn.  Adtntesibatty  <n  favor  of  accused, 
a.  In  general. 

There  are  no  constitutional  objec- 
tions to  the  reproduction  by  accused  of 
testimony  of  an  absent  witness,  given 
at  a  former  trial  or  preliminary  hear- 
ing. Therefore,  the  question  of  admis- 
sibility is  merely  one  of  practice  or 
policy,  and  the  courts  have  generally 
followed  the  rule  which  they  adopted 
with  respect  to  permitting  or  rejecting 
the  testimony  in  favor  of  the  prosecu- 
tion. 

In  Smith  v.  State  (1912)  66  Tex. 
Grim.  Rep.  593,  148  S.  W.  722,  the 
court  held  that  there  is  no  constitu- 
tional inhibition  which  would  keep  the 
accused  from  offering  the  testimony 
adduced  at  a  former  hearing  between 
the  same  parties,  when  the  attendance 
of  the  witness  cannot  be  obtained,  and 
therefore  accused  may  offer  such  evi- 
dence if  he  proves  that  due  diligence 
has  been  used  to  secure  the  attend- 
ance of  the  witness.  The  court  says: 
"If  after  diligent  search  and  inquiry 
he  cannot  be  located,  and  there  is  no 
>*easonable  hope  of  securing  his  at- 
tendance by  a  postponement  of  the 
case,  we  think  the  testimony  of  such 
a  witness  given  at  a  former  trial, 
properly  proven  up,  would  be  admis- 
sible in  evidence,  and  the  court  erred 
in  this  instance  in  excluding  the  tes- 
timony. Take  all  the  rules  of  evi- 
dence, and  in  each  and  every  instance, 
if  the  primary  evidence  would  be  ad- 
missible, and  it  is  shown  that  it  is  lost 
and  cannot  be  found  by  diligent 
search,  and  there  does  not  seem  to 
be  any  reasonable  hope  of  ever  procur- 
ing it,  then  secondary  evidence  be- 
comes admissible  as  baing  the  best 
that  is  obtainable.  The  courts  are 
organized  for  the  purpose  of  arriving 
at  the  truth  of  any  and  all  eontro- 
verted  issues,  and  the  rules  of  evi- 
dence are  and  should  be  so  construed 
as  to  accomplish  that  purpose,  keep- 
ing in  view  always  that  the  best  evi- 
dence obtainable  must  be  adduced; 
and  when  we  consider  that  a  note, 
deed,  or  other  particle  of  evidence  is 
lost  or  destroyed,  then  secondary  evi- 
dence of  the  contents  becomes  admis- 
sible, in  criminal  as  well  as  civil  cases. 
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the  same  reasoning  would,  by  analotry, 
admit  the  testimony  of  a  witness  who 
had  testified  under  the  sanction  of  an 
oath,  subject  to  cross-examination, 
who  has  moved  away  permanently,  and 
his  whereabouts  could  not  be  ascer- 
tained after  the  most  diligent  search 
and  inquiry.  Of  course,  temporary 
absence  or  inability  to  locate  a  wit- 
ness would  not  be  sufficient;  but  the 
absence  must  be  shown  to  be  perma- 
nent, and  the  present  whereabouts  or 
locatioji  of  a  witness  impossible  of  as- 
certainment, after  diligent  search  and 
inquiry." 

While  the  mere  fact  that  a  witness 
is  absent  will  not  otherwise  authorize 
his  former  testimony  to  be  reproduced 
unless  it  be  shown  that  he  is  either 
dead,  or  out  of  the  state,  or  his  pres- 
ence prevented  by  one  of  the  parties, 
where  the  state  has  shown  that  an  eye- 
witness to  the  crime,  who  testified  at 
former  trials,  is  absent,  the  defendant 
is  then  entitled  to  have  his  testimony 
at  the  former  trial  reproduced  to  show 
that  the  testimony  was  not  unfavor- 
able to  him.  Green  v.  State  (1913) 
69  Tex.  Crim.  Rep.  485, 154  S.  W.  1003. 

In  State  v.  Stewart  (1882)  84  La. 
Ann.  1037,  and  Hernandez  v.  State 
(1916)  78  Tex.  Crim.  Rep.  604,  182  S. 
W.  494,  it  was  held  that  the  absence 
of  a  witness  from  the  jurisdiction  was 
sufficient  ground  for  the  admission  of 
his  former  testimony  on  behalf  of  de- 
fendant; and  in  Reg.  v.  Hagan  (1837) 
8  Car.  &  P.  (Eng.)  167,  the  deposition 
of  a  witness  for  the  prosecution,  who 
was  at  sea,  was  held  to  be  admissible 
in  behalf  of  defendant,  on  consent  of 
the  prosecutor. 

In  State  v.  Milam  (1903)  65  S.  C. 
321,  43  S.  E.  677,  it  was  held  that  tes- 
timony given  at  a  former  trial  by  a 
witness  since  deceased,  was  admissi- 
ble at  a  second  trial  on  behalf  of  the 
defendant,  who  was  the  sole  defendant 
in  the  first  trial,  but  was  not  admis- 
sible as  to  a  codef  endant  at  the  second 
trial,  the  proper  method  being  to  ad- 
mit such  testimony  and  instruct  the 
jury  that  it  is  not  to  be  regarded  as 
evidence  against  the  other  defendant. 

Where  testimony  of  a  witness  given 
at  a  former  trial  was  introduced  in 
evidence  by  one  of  two  defendants, 


such  testimony  was  not  subject  to  an 
objection  on  the  part  of  his  codefend- 
ant,  whose  testimony  it  contradicted, 
as  the  witness  was  in  no  sense  a  wit- 
ness against  such  codefendant,  and 
his  constitutional  right  to  be  con- 
fronted by  the  witnesses  against  him 
was  not  invaded  by  the  court's  recep- 
tion of  the  evidence  in  behalf  of  the 
other  defendant,  the  court  expressly 
limiting  the  jury  to  consideration  of 
such  testimony  as  bearing  upon  the 
guilt  or  innocence  of  the  one  in  be- 
half of  whom  it  was  introduced.  State 
V.  Brauneis  (1911)  84  Conn.  222,  79 
Atl.  70. 

A  defendant  in  a  similar  prosecution 
may  waive  the  right  to  confront  the 
witnesses  against  him,  and  introduce 
the  transcript  of  testimony  of  a  wit- 
ness given  before  the  committing 
magistrate,  upon  a  showing  that  the 
witness  is  not  within  the  jurisdiction 
of  the  court,  although  the  state  would 
not  have  a  right  to  introduce  such  tes- 
timony on  that  ground.  State  v.  But- 
ler (1913)  247  Mo.  685, 153  S.  W.  1042, 

Where,  on  the  request  of  defendant, 
the  shorthand  reporter  took  the  stand 
and  read  to  the  jury,  from  his  notes  of 
a  former  trial,  part  of  the  testimony 
of  a  witness  who  was  not  available  at 
the  second  trial,  the  state  was  entitled 
to  have  the  remainder  of  the  witness's 
examination  read  to  the  jury.  State  v. 
Thomas  (1912)  158  Iowa,  687,  138  N. 
W.  864. 

But  in  United  States  v.  Sterland 
(1858)  Fed.  Cas.  No.  16,387,  it  was 
held  that  the  testimony  of  a  deceased 
witness  taken  at  a  former  trial  was 
not  admissible,  the  court  following 
what  it  supposed  to  be  the  rule  as  to 
the  admissibility  of  such  testimony  on 
behalf  of  the  state. 

And  in  Brown  v.  People  (1908)  146 
in.  App.  263,  affirmed  in  (1912)  254 
III.  260,  98  N.  E.  535,  testimony  given 
at  a  former  trial,  by  a  witness  who 
was  out  of  the  state  at  the  time  of  the 
second  trial,  was  held  to  be  inadmis- 
sible on  behalf  of  defendant,  the  same 
rule  applying  as  in  the  case  of  an 
offer  of  testimony  by  the  state,  and  the 
court  apparently  considering  that 
death  was  the  only  ground  for  the  ad- 
mission of  such  testimony. 
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And  in  Montgomery  v.  Com.  (1901) 
99  Va.  883,  87  S.  E.  841,  there  appears, 
in  the  report  in  87  S.  E.,  an  obiter 
statement  that  the  testimony  of  a  de- 
ceased witness  given  at  a  former  trial 
is  not  admissible,  but  this  statement 
is  not  found  in  the  official  report 

The  Virginia  court  held,  in  Finn  v. 
Com.  (1827)  5  Rand.  (Va.)  701,  that 
the  state  could  not  reproduce  evidence 
of  a  witness  who  had  merely  gone  be- 
yond the  jurisdiction  of  the  court. 

And  in  Brogy  v.  Com.  (1853)  10 
Gratt.  (Va.)  722,  the  court  refused  to 
admit  former  testimony  on  behalf  of 
defendant  on  the  ground  that  the  wit- 
ness was  out  of  the  state. 

When  the  question  of  the  admissi- 
bility of  reproduced  evidence  at  the 
instance  of  accused,  in  case  of  death 
of  witness,  came  before  the  court,  it 
distinguished  the  Finn  and  Brogy 
Cases  on  the  ground  that  they  were 
cases  of  absent  witnesses,  and  cited 
Wigmore's  text  holding  the  evidence 
admissible,  and  then  states  that  it 
would,  indeed,  prove  an  anomalous 
state  of  the  law  to  admit  such  evidence 
in  civil  cases  involving  property  rights 
merely,  and  to  apply  the  rule  of  ex- 
clusion to  criminal  cases  involving 
life  and  liberty,  when  the  introduc- 
tion of  such  evidence  is  not  infre- 
qnoitly  of  controlling  weight,  either 
in  bringing  the  guilty  to  punishment, 
on  the  one  hand,  or  of  shielding  the 
innocent  on  the  other.  The  evidence 
was,  therefore,  admitted  in  favor  of 
the  accused,  in  case  of  a  deceased  wit- 
ness. But  the  reasoning  seems  to  go 
far  enough  to  change  the  general  law 
of  the  state  as  it  has  been  understood 
to  exist.  Parks  v.  Com.  (1909)  109 
Ya.  807,  63  S.  E.  462. 

h.  AutJientieaUon. 

The  same  rules,  with  respect  to 
authentication  of  the  former  testi- 
mony, apply,  as  in  cases  where  the 
state  attempts  to  introduce  the  testi- 
mony. 

An  accused  cannot  use  the  testi- 
mony of  a  stenographer  as  to  the  evi- 
dence of  an  absent  witness,  if  it  is 
not  shown  that  the  testimony  was 
correctly  taken,  or  the  minutes  cor- 
rectly transcribed.  People  v.  Hoke 
15  A.L.R.— 38. 


(1912)  161  App.  Div.  744,  186  N.  Y. 
Supp.  236. 

In  McLain  v.  Com.  (1881)  99  Pa. 
86,  testimony  given  at  a  coroner's  in- 
quest by  a  witness  who  was  ill  at  the 
time  of  the  trial,  and  taken  in  short- 
hand by  a  bystander  who  was  not 
requested  by  the  coroner  to  do  so,  and 
whose  notes  were  not  certified  to  by 
t^e  coroner,  was  held  to  be  inadmis- 
sible when  offered  by  defendant,  and 
'objections  to  its  admission  were  made 
on  the  ground  that  it  was  incompetent 
and  that  there  had  been  no  cross-  ex- 
amination by  the  state. 

c.  Predicate. 

A  proper  predicate  must  be  laid  to 
render  the  reproduction  admissible. 

Evidence  cannot  be  reproduced  in 
favor  of  accused,  in  the  absence  of  a 
showing  of  reason  why  the  witness 
cannot  be  produced.    Cooper  v.  State 

(1913)  71  Tex.  Grim.  Rep.  489,  160 
S.  W.  882. 

The  testimony  of  a  witness  given  at 
a  former  trial  is  admissible  on  behalf 
of  the  accused,  where  it  is  shown  that 
the  witness  is  dead.  Pope  v.  State 
(I860)  22  Ark.  372;  Parks  v.  Com. 
(1909)  109  Va.  807,  63  S.  E.  462. 

And  in  Pope  v.  State  (1913)  188 
Ala.  61,  63  So.  71,  inability  to  find  a 
witness  was  held  to  be  sufficient 
ground  for  the  admission  of  his  former 
testimony  on  behalf  of  defendant. 

But  in  Wyatt  v.  State  (1910)  58  Tex. 
Crim.  Rep.  116,  137  Am.  St.  Rep.  926, 
124  S.  W.  929,  it  was  held  that  the 
testimony  of  a  witness  given  at  a 
former  trial  was  not  admissible  on 
behalf  of  defendant,  upon  a  mere 
showing  of  the  absence  or  inacces- 
'  sibility  of  such  witness,  as  he  must  be 
dead  or  out  of  the  state  to  make  his 
testimony  admissible. 

In  State  v.  Rose  (1887)  92  Mo.  201, 
4  S.  W.  733,  it  was  held  tiiat  the  testi- 
mony given  by  a  witness  at  a  former 
trial  was  not  admissible  on  behalf  of 
defendant,  where  there  was  no  show- 
ing that  the  witness  was  dead  or 
beyond  the  jurisdiction  of  the  court. 

In  People  v.  Johnson  (1910)  13  Cal. 
App.  776,  110  Pac.  965,  the  court  said, 
while  diligence  is  a  relative  term  in- 
capable of  precise  or  exact  definition, 
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it  may  be  safely  stated,  in  connection 
with  the  diligence  required  in  en- 
deavoring to  procure  the  attendance 
of  a  witness,  that,  as  a  general  propo- 
sition, where  a  party  to  an  action, 
whether  criminal  or  civil,  depends 
entirely  upon  his  adversary  for  the 
production  of  a  witness  by  whose 
testimony  he  expects  to  sustain  his 
action  or  defense,  and  can  make  no 
further  showing,  negligence  rather 
than  diligence  is  disclosed.  So,  where 
a  defendant  in  a  criminal  case  en- 
deavored to  introduce  the  testimony 
of  a  witness  taken  at  the  preliminary 
trial,  and  showed  only  that  a  subpcena 
had  been  issued  to  the  sheriff  on 
behalf  of  the  prosecution,  and  that 
defendant  informed  the  sheriff  and 
district  attorney  that  he  desired  such 
witness  for  his  client,  and  was  told  by 
the  sheriff  that  the  latter  had  in  his 
possession  a  subpoena  issued  at  the 
request  of  the  people,  and  that  he  was 
making  every  effort,  and  would  con- 
tinue to  make  every  effort  to  find,  and 
subpoena,  and  have  said  witness  at  the 
trial,  and  the  district  attorney  made 
similar  statements,  defendant  did  not 
show  due  diligence,  and  his  offer  of 
the  former  testimony  was  properly 
rejected. 

In  State  v.  Evans  (1877)  65  Mo. 
574,  it  was  held  that  the  testimony  of 
an  absent  witness  given  at  a  former 
trial  was  not  admissible  on  behalf  of 
defendant,  where  the  witness  was  in 
court  until  the  state  closed  its  case, 
and  it  did  not  appear  that  process  was 
invoked  to  compel  his  attendance,  nor 
that  it  would  have  been  ineffectual  if 
invoked. 

In  People  v.  Hill  (1892)  66  Hun, 
420,  20  N.  Y.  Supp.  187,  it  was  held 
that  a  showing  by  defendant  that, 
after  a  former  trial,  a  witness  who 
was  seventy-seven  years  old  returned 
to  his  home  in  another  state,  and  was 
reported  by  relatives  to  have  died, 
was  sufficient  to  authorize  the  ad- 
mission of  his  testimony  given  at  the 
former  trial. 

But  in  James  v.  State  (1893)  104 
Ala.  20,  16  So.  94,  an  offer  by  defend- 
ant to  prove  the  issuance  of  a  subpcena 
for  the  witness,  its  return  "not 
found,"  and  that  the  witness's  where- 


abouts were  unknown  to  defendant, 
was  held  not  sufficient  to  admit  tl>e 
testimony. 

In  People  v.  McFarlane  (1903)  1S8 
CaL  481.  61  L.RJV.  246,  71  Pac.  568, 
72  Pac.  48,  where  it  appeared  that  two 
or  three  days  before  trial  one  of 
defendant's  counsel  was  informed  that 
a  certain  person  could  tell  bim  exactly 
where  the  witness  was  located,  and  he 
gave  up  the  search  after  two  or  three 
attempts  to  see  such  person,  and  did 
not  have  another  subpcena  issued, 
though  subpcenas  previously  issued 
bad  been  fruitless,  it  was  held  there 
was  insufficient  showing  for  admission 
of  the  testimony  of  such  witness  at  a 
former  trial. 

In  State  v.  Riddle  (1904)  179  Mo. 
287,  78  S.  W.  606.  the  court  refused  to 
admit,  on  behalf  of  defendant,  the 
testimony  of  a  witness  taken  at  habeas 
corpus  proceedings,  where  the  only 
showing  made  was  that  the  defendant 
had  heard  that  the  witness  was  in  St. 
Louis,  and  had  sent  a  subpcena  there 
which  the  sheriff  had  neglected  and 
failed  to  return. 

d.  What    etrcumManees   uMl   admU    re- 
production. 

Where  ample  provision  is  made  for 
obtaining  the  testimony  of  a  former 
witness  who,  at  the  time  of  the  second 
trial,  is  confined  in  the  penitentiary, 
there  is  no  error  in  refusing  to  permit 
the  defendant  to  prove  by  the  stenog- 
rapher's transcript  what  the  testi- 
mony of  such  witness  was  on  former 
trial.  Hayden  v.  Com.  (1910)  140  Ky. 
634,  131  S.  W.  521;  Moore  v.  Com. 
(1911)  143  Ky.  405,  136  S.  W.  608; 
Quinlan  v.  Com.  (1912)  149  Ky.  476, 
149  S.  W.  892. 

A  prisoner  cannot  reproduce  evi- 
dence, taken  before  a  committing 
magistrate,  of  a  witness  living  in  an 
adjoining  county  and  not  subpoenaed. 
Mendum  v.  Com.  (1828)  6  Rand. 
(Va.)  704. 

It  was  not  error  to  refuse  to  permit 
defendant  to  produce  the  testimony  of 
the  witness  given  on  a  former  trial, 
where  the  witness  was  living,  was  a 
resident  of  the  state,  and  had  been 
attached  as  a  witness  in  the  case. 
Caldwell  v.  State  (1890)  28  Tex.  App- 
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666,  14  S.  W.  122.  The  former  pro- 
ceeding must  have  been  between  the 
same  parties. 

Testimony  of  a  witness  absent  at 
the  time  of  a  trial  for  seduction,  given 
ID  a  prior  trial  for  breach  of  promise, 
is  not  admissible  on  behalf  of  de- 
fendant, the  state  not  having  been  a 
party  to  the  previous  action.  Luckie 
\r.  State  (1894)  S3  Tex.  Grim.  Rep.  562, 
28  S.  W.  .533. 

In  State  v.  Porter  (1888)  74  Iowa, 
623,  38  N.  W.  514,  where  defendant 
offered  testimony  given  before  a  grand 
jury  which  investigated  the  crime 
prior  to  the  investigation  by  the  grand 
jury  which  found  the  indictment 
against  defendant,  the  court,  while 
recognizing  the  rule  that  the  testimony 
of  a  witness,  given  at  a  former  trial 
or  preliminary  examination,  is  ad- 
missible at  a  subsequent  trial  when 
the  witress  is  since  deceased,  held  that 
such  testimony  before  the  grand  jury 
was  inadmissible,  defendant  not  being 
a  party  to  the  inquiry,  especially 
where  the  attorney  for  the  state  was 
not  present  at  the  proceeding,  the- 
court  saying:  It  is  certain  that  the 
state  could  not  introduce  the  evidence 
of  a  deceased  witness  for  a  grand 
jury,  upon  the  trial  of  any  person  for 
an  offense,  for  the  reason  that  the 
right  to  cross-examine  the  witness  did 
not  exist. 

Evidence  given  at  a  trial  for 
lunacy  following  a  homicide  is  ad- 
missible on  behalf  of  defendant,  at  a 
subsequent  trial  for  murder  for  the 
same  homicide,  the  sanity  of  accused 
being  at  issue.  Witty  v.  State  (1913) 
69  Tex.  Grim.  Rep.  125,  153  S.  W.  1146, 
where  it  is  shown  that  the  former 
witness  is  now  deceased. 

The  testimony  of  a  witness,  since 
deceased,  taken  at  a  former  trial,  is 
open  to  all  the  objections  which  might 
be  taken  if  the  witness  were  person- 
ally present.  So,  where  a  witness, 
since  deceased,  was  objected  to  on  the 
ground  that  he  was  not  competent  to 
testify,  having  been  convicted  of  a 
felony,  and  it  was  not  shown  that  he 
had  been  pardoned,  the  evidence  was 
properly  rejected,  where  the  only 
showing  of  such  a  pardon  consisted  of 
a   parenthetical    statement    in    the 


former  testimony  that  the  same  ob- 
jection was  made  at  a  former  trial, 
and  the  pardon  was  produced,  and  the 
witness  allowed  to  testify,  and  the 
statement  of  an  attorney  that  he  had 
obtained  a  pardon  for  the  witness,  and 
had  returned  such  pardon  to  the 
witness  at  a  former  trial,  as  such 
pardon  should  have  been  proven  by 
showing  the  original  or  a  certified 
copy  thereof.  Redd  v.  State  (1898) 
65  Ark.  475.  47  S.  W.  119. 

Where  the  testimony  of  a  witness 
given  at  a  preliminary  hearing  is 
offered  by  a  defendant  in  a  criminal 
case,  on  the  ground  that  she  is  in- 
competent to  testify  in  the  present 
trial  because  since  that  trial  she  has 
become  the  wife  of  defendant,  the  in- 
competency of  the  witness  was  occa- 
sioned by  the  voluntary  act  of 
defendant  in  marrying  her,  and  he 
was  not  entitled  to  offer  her  testimony 
given  on  the  preliminary  hearing. 
Langham  v.  State  U915)  12  Ala.  App. 
46,  68  So.  604. 

In  People  v.  Garrett  (1856)  6  CaL 
203.  it  was  held  that  a  deposition 
taken  at  a  preliminary  examination  of 
a  witness  who  had  left  the  state, 
and  who  was  cross-examined  by  the 
district  attorney,  was  inadmissible 
because  the  magistrate  was  not  au- 
thorized or  required  to  take  the  depo- 
sition, and  it  was  taken  before 
defendant  was  held  to  answer  to  the 
charge. 

0.  Effect  of  atatute. 

In  State  v.  King  (1882)  86  N.  C 
603,  it  is  held  that  under  a  statute 
making  former  testimony  admissible 
when  the  witness  is  dead,  ill,  or  out  of 
the  state  by  procurement,  no  founda- 
tion is  laid  for  the  admission  of  such 
testimony  by  showing  that  the  witness 
had  been  summoned,  but  failed  to 
respond,  and  had  run  away. 

In  Robinson  v.  State  (1907)  128  Ga. 
264,  57  S.  E.  815,  under  a  Gode  pro- 
vision making  the  testimony  of  a 
witness  admissible  when  he  is  "in> 
accessible  from  any  cause,"  it  was , 
held  that,  although  it  is  not  necessary 
to  show  that  the  witness  is  not  within 
the  state,  no  sufikient  predicate  was 
raised  for  l^e  admission  of  such  testi- 
mony,   where    it    appeared    that    no 
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ofScer  havinsr  process  was  sent  to  the 
place  where  the  witness  was  last  seen. 
But  while  such  statute  forbids  the 
introduction  of  the  testimony  of  a 
witness,  absent  or  deceased,  which 
may  have  been  jriven  upon  a  former 
trial,  and  admits  such  testimony  only 
when  taken  before  a  committiBg 
magistrate,   or  by  deposition  in  the 


mode  prescribed,  it  does  not  restrict 
the  rights  of  defendant  as  to  the  in- 
troduction of  such  testimony,  and  he 
may  introduce  in  evidence  the  testi- 
mony of  a  dead  or  absent  witness,, 
whether  it  was  given  at  the  prelimi- 
nary examination,  or  upon  a  former 
trial.  People  v.  Bird  (1901)  132  Cal. 
261,  64  Pac.  259.  H.  P.  F. 


M.  E.  GULLY 

V. 

T.  R.  GULLY,  PWr.  in  Err. 

Teaiaa  Supreme  Court— May  18,  1921. 
(—  Tex.  — ,  231  S.  W.  97.) 

Parent  and  child  —  effect  of  divorce  on  duty  to  support  child. 

A  man  with  adequate  estate  may  be  required  to  pay  the  value  of  neces- 
saries furnished  his  minor  children  by  the  mother  from  her  own  adequate 
estate,  although  she  was  given  their  custody  when  the  parents  were 
divorced. 

[See  note  on  this  question  beginning  on  page  669.] 


Error  to  the  C!ourt  of  Civil  Appeals  (Hodges,  J.)  to  review  a  judgment 
reforming  and  affirming  a  judgment  of  the  District  Court  for  Panola 
County  in  plaintiff's  favor,  in  an  action  brought  to  recover  the  amount 
expended  by  her  for  necessaries  for  her  children  subsequent  to  a  decree 
of  divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  H.  N.  Nelson  for  plaintiff  in  er- 
ror. 

Messrs.  Young  &  Young  for  defend- 
ant in  error. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court: 

By  decree  of  the  district  court  of 
Panola  county,  entered  in  1912,  de- 
fendant in  error,  Mrs.  M.  E.  Gully, 
was  granted  a  divorce  from  plaintiff 
in  error,  T.  R.  Gully,  and  the  cus- 
tody of  their  seven  minor  children. 
The  decree  ordered  partition  of 
tiie  community  property,  including 
968.90  acres  of  land,  a  sawmill, 
stocks  of  lumber  and  merchandise, 
50  bales  of  cotton,  etc.,  and  set  aside 
the  homestead  of  6.37  acres  of  land 
and  certain  appurtenant  personalty 
for  the  use  of  defendant  in  error 
and  her  minor  children  so  long  as 


any  one  of  them  was  under  age  or 
was  an  unmarried  daughter.  The 
decree  adjudged  567^  acres  of  land 
to  plaintiff  in  error  as  his  separate 
estate.  By  appropriate  recital  the 
court  reserved  jurisdiction  to  make 
provision  for  the  maintenance  of  the 
minors. 

In  1913  the  court  rendered  a  final 
judgment  partitioning  the  com- 
munity property  in  accordance  with 
its  previous  decree,  and  at  the  same 
time  the  court  fixed  $100  per  month  . 
as  an  allowance  for  the  support, 
maintenance,  and  education  of  the 
minors,  and  adjudged  that  same  be 
paid,  one  half  by  defendant  in  er- 
ror and  one  half  by  plaintiff  in 
error. 

Upon  the  refusal  of  plaintiff  in 
error  to  pay  one  half  of  the  minora' 
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monthly  allowance,  defendant  in  er- 
ror applied  for  and  obtained  an 
order  of  IJie  court  directing  the  sale, 
in  satisfaction  of  same,  of  a  portion 
of  the  community  property  which 
had  been  partitioned  to  plaintiff  in 
error.  On  appeal  the  order  was  re- 
versed; the  provision  for  the  month- 
ly aUowances  to  the  minors  being 
held  inoperative  and  void.  Gully  v. 
Gully,  —  Tex.  Civ.  App,  — >  173  S. 
W.  1178. 

Afterwards  this  suit  was  brought 
to  recover  of  plaintiff  in  error  the 
amount  expended  by  defendant  in 
error  sutoequent  to  the  decree  of  di- 
vorce for  necessaries  for  the  chil- 
dren. In  the  trial  court  defendant 
in  error  recovered  a  judgment  for 
such  expenditures  as  were  found  to 
have  been  reasonable  and  necessary 
for  the  support  of  tiie  children.  On 
appeal  the  Texarkana  court  of  civil 
appeals  reversed  this  judgment  and 
rendered  judgment  for  defendant  in 
error  for  one  half  the  amount  re- 
covered in  the  court  below,  one  of 
the  justices  dissenting  on  the  ground 
that  defendant  in  error  ought  to 
have  been  denied  any  recovery 
whatever.  Gully  v.  Gully,  —  Tex. 
Civ.  App.  — ,  184  S.  W.  555. 

The  judges  of  the  court  of  civil 
appeals  concurred  in  the  view  that 
the  duty  rested  primarily  on  the 
father,  during  the  marriage,  to  sup- 
port the  minor  children.  A  majori- 
ty of  the  judges  concluded  that 
when  the  marriage  relation  was  ter- 
minated by  the  decree  of  divorce 
with  an  award  of  the  custody  of  the 
children  to  the  mother,  then  the 
duty  to  provide  necessary  support 
for  the  children  rested  equally  on 
the  father  and  mother.  The  minor- 
ity judge  considered  that  the  duty 
to  support  followed  the  custody  and 
passed  to  the  mother  alone. 

The  assignments  here  urge  that 
the  judgments  in  the  divorce  suit 
dissolving  the  bonds  of  matrimony 
between  the  husband  and  wife, 
awarding  the  custody  of  the  minor 
children  to  the  wife,  and  settling  the 
property  rights  of  the  husband  and 
wife,  had  the  legal  effect  to  absolve 
the  husband  from  any  obligation  to 
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support  the  children,  or  to  make  his 
obligation  secondary  to  that  of  the 
wife,  or  had  the  legal  effect  to  at 
least  absolve  the  husband  from  any 
obligation  for  the  children's  support 
which  could  be  enforced  otherwise 
than  by  further  proceedings  in  the 
divorce  suit. 

The  judgments  in  the  divorce 
suit,  together  with  the  adjudication 
of  the  invalidity  of  the  order  for 
stipulated  monljily  allowances,  had 
the  same  effect,  in  so  far  as  this  con- 
troversy is  concerned,  as  if  the 
court  had  simply  decreed  the  divorce 
and  awarded  the  custody  of  the  chil- 
dren to  the  mother.  Apart  from  the 
provision  of  a  homestead  said  its 
furnishings,  for  which  no  compen- 
sation was  sought  in  this  action, 
there  is  nothing  in  the  judgments 
not  in  every  judgment  of  divorce 
awarding  the  children  to  the  moth- 
er's custody,  which  could  impair  the 
obligation  of  either  parent  to  sup- 
port the  children,  except  the  order 
for  monfMy  allowances,  which  was 
adjudged  void. 

The  truly  important  question  to 
be  decided  is  whether  tiie  father, 
owning  an  adequate  estate,  can  be 
required  to  pay  the  value  of  neces- 
saries for  his  minor  ^  ,  ^  ^.„ 
children,  when  fur-  !::SSS*.  Vf* '*"* 
nished  by  the  moth-  S~7^?«"  c'lSS. 
er  from  her  own 
adequate  estate,  after  the  mother 
has  been  divorced  from  the  father, 
and  after  the  custody  of  the  children 
has  been  adjudged  to  the  wife;  the 
decree  of  divorce  failing  to  provide 
for  the  children's  maintenance. 

The  decisions  in  Texas  uniformly ' 
recognize  and  declare  that  both  par- 
ents are  charged  with  a  natural  and 
legal  duty  to  support  their  children 
during  minority. 

Perhaps  the  parents'  natural  duty 
has  nowhere  been  better  stated  than 
by  the  court,  speaking  through 
Judge  Brown,  in  State  ex  rel.  Wood 
V.  Deaton,  93  Tex.  247,  54  S.  W.  903, 
when  he  said:  "God,  in  his  wis- 
dom, has  placed  upon  the  father  and 
mother  the  obligation  to  nurture, 
educate,  protect,  and  guide  their  off- 
spring, and  has  qualified  them  to 


Digitized  by 


Google 


666 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[16  AJJE^ 


discharge  these  important  duties  by 
writing  in  their  hearts  sentiments 
of  affection  and  establishing  be- 
tween them  and  their  children  ties 
which  cannot  exist  between  the  chil- 
dren and  any  other  persons." 

A  succinct  statement  of  the  par- 
ent's legal  duty  was  made  in  Judge 
Stayton's  opinion  in  Galveston,  H. 
&  H.  R.  Co.  V.  Moore,  59  Tex.  68, 
46  Am.  Rep.  265,  as  follows:  "The 
parent  is  under  a  legal  obligation 
to  educate  and  maintain  the  child, 
and  it  has  no  legal  claim  upon  oth- 
ers to  perform  that  duty." 

Our  statutes  define  a  "neglected 
child"  as  one  who  has  not  proper 
parental  care,  and  make  it  a  mis- 
demeanor for  "any  parent"  to  wil- 
fully or  without  justification  neglect 
or  refuse  to  provide  for  the  support 
and  maintenance  of  his  or  her  child 
under  the  age  of  sixteen  years  in 
destitute  or  necessitous  circum- 
stances. Rev.  Stat.  art.  2184,  chap- 
ter 101,  Acts,  33d  Le?.  (Vernon's 
Anno.  Penal  Code  1916,  art  640a) ; 
White's  Penal  Code.  p.  1828.  . 

The  court  is  enjoined,  in  decree- 
ing a  divorce,  to  respect  the  rights 
of  the  children,  in  disposing  of  the 
estates  of  both  parents.  Rev.  Stat. 
art.  4634.  In  order  to  provide  rev- 
enues for  the  maintenance  of  the 
children,  the  interest  of  each  parent 
in  the  community  property  and  the 
separate  property  of  both  parents 
may  be  utilized,  subject  alone  to  the 
statutory  limitation  that  neither 
parent  be  devested  of  title  to  real- 
ty. Fitts  V.  Fitts,  14  Tex.  454 ;  Rice 
,  V.  Rice.  21  Tex.  58.  Thus  the  law 
regards  the  right  of  minor  children 
to  maintenance  as  paramount  to  the 
rights  of  the  parents  to  the  use  of 
any  and  all  property  belonging  to 
them. 

A  duty  could  not  be  more  plainly 
defined  as  legal  than  by  providing 
means  for  its  enforcement  in  both 
civil  and  criminal  courts ;  and  there 
can  be  no  question  about  it  resting 
on  those  against  whom  it  is  express- 
ly made  enforceable. 

Though  both  parents  are  under 
the  duty,  legal  as  well  as  moral,  to 
support  and  educate  their  children 


during  minority,  the  duly  rests 
primarily  in  this  state,  without 
doubt,  upon  the  father. 

The  court  said  in  Magee  v.  White, 
23  Tex,  192:  "We  are  of  opinion 
that  the  law  imposes  upon  the 
husband  the  obligation  to  support 
his  wife  and  children.  If  he  have 
separate  propexty,  and  there  is  no 
common  property,  it  cannot  for  a 
^moment  be  pretended  that  his  sepa- 
rate property  cannot  be  charged  for 
necessaries  for  the  support  of  his 
family.  The  law  recognizes  him  as 
the  head  of  his  family.  It  declares 
that  he  shall  support  his  diildren, 
because  every  man  is  under  obliga- 
tion to  provide  for  those  descended 
from  his  loins.    Blackstone." 

The  doctrine  of  Magee  v.  White 
is  reaffirmed  as  settled  law  in 
Hutchinson  v.  Underwood,  27  Tex. 
256. 

The  father's  primary  obligation 
was  the  necessary  foundation  of  the 
court's  declaration  by  Chief  Jus- 
tice Hemphill  in  Rice  v.  Rice,  21 
Tex.  68,  that  where  on  divorce  the 
minors  were  intrusted  to  the  moth- 
er, the  funds  for  their  support  must 
be  furnished  by  the  father,  but, 
where  the  minors  were  intrusted  to 
the  father,  he  was  bound  for  their 
maintenance. 

On  no  other  theory  than  that  the 
legal  duty  of  the  father  is  both 
primary  and  continuing  can  be  up- 
held the  settled  doctrine  in  this 
state  that  a  recovery  of  damages 
by  a  child  on  account  of  the  death 
of  his  father  may  be  sustained  for 
the  entire  cost  of  his  support  until 
he  becomes  of  age,  though  the  child 
is  in  the  custody  of  his  mother,  by 
whom  he  is  supported,  and  though 
he  had  no  expectation  of  any  volun- 
tary contribution  to  his  support 
from  the  father.  International  &  G. 
N.  R.  Co.  V.  Ciilnenner.  19  Tex.  Civ. 
App.  182,  46  S.  W.  923;  Taylor  v. 
San  Antonio  Gas  &  E.  Co.  —  Tex. 
Civ.  App.  — ,  93  S.  W.  675;  Gulf.  C. 
&  S.  F.  R.  Co.  v.  Delaney,  22  Tex. 
Civ.  App.  427,  55  S.  W.  538;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Anderson,  — 
Tex.  Civ.  App.  — ,  126  S.  W.  930; 
San  Antonio  &  A.  P.  R.  Co.  v.  Boy«d, 
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We  do  not  think  liiat  a  decree  of 
divorce  which  is  either  silent  as  to 
the  children's  custody  and  mainte- 
nance or  which  awards  their  cus- 
tody to  the  mother  relieves  the  fa- 
ther of  his  primary  duty  to  support 
the  children. 

The  duty  to  support  a  minor  child 
is  imposed  primarily  on  the  father 
in  the  interest  of  the  child.  The 
chief  concern  of  the  state  is  the 
child's  welfare.  It  is  best  for  the 
child  to  impose  the  duty  in  the  first 
instance  on  the  father,  because  hu- 
man experience  demonstrates  that 
he  is  beat  able  to  perform  the  duty. 
It  is  as  much  to  the  advantage  of  the 
child  that  the  primary  obligation  of 
the  father  continue  after  as  before 
the  divorce.  Being  blameless  with 
respect  to  the  fault  occasioning  the 
divorce,  the  child  certainly  ought 
not  to  be  thereby  deprived  of  a  right 
of  real  and  continuing  value. 

We  do  not  feel  warranted  in 
adopting  the  conclusion  on  which 
Judge  Levy's  majority  opinion 
largely  rests,  that  there  was  no  rea- 
son save  the  disability  of  the  mother 
during  coverture  for  making  her  du- 
ty to  support  the  children  secondary 
at  common  law.  Other  weighty  rea- 
sons may  be  found  in  natural  differ- 
ences between  the  sexes  and  in  the 
necessity  to  equalize  parental  bur- 
dens. Who  can  say  that  the  aver- 
age mother,  inspired  by  sacrificial 
love,  contributes  less  to  the  good  of 
the  family  than  the  father,  though 
he  performs  every  paternal  duty, 
including  the  support  of  the  family, 
during  the  marriage,  as  well  as  the 
support  of  the  children,  during  mi- 
nority, irrespective  of  divorce? 

The  mother's  obligation  ought  not 
to  be  made  more  onerous  because 
the  custody  of  the  child  is  confided 
to  her  in  promotion  of  his  highest 
interest;  and  in  no  other  mode  than 
is  plainly  indicated  by  explicit  stat- 
utes ought  important  parental  du- 
ties be  subject  to  change. 

The  cases  upholding  the  doctrine 
that  a  decree  of  divorce  awarding 
the  custody  of  a  child  to  the  mother 
shifts  the  duty  to  maintain  the  child 
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from  the  father  to  the  mother  ap- 
pear to  be  mainly  grounded  on  the 
view  that  the  right  to  the  custody 
and  services  of  the  child  and  the 
duty  to  support  and  educate  are  re- 
ciprocal, so  that  discharge  of  the 
duty  necessarily  follows  deprivation 
of  the  right. 

In  order  for  this  view  to  be  sound, 
the  father's  duty  to  the  child  must 
rest  on  advantage  to  the  father, 
which  is  the  opposite  of  what  we 
deem  the  true  conception.  The  real 
design  of  the  duty  is  to  develop  the 
child  as  perfectly  as  possible,  phys- 
ically, mentally,  and  spiritually.  It 
is  to  obtain  the  same  result  that  the 
father  is  deprived  of  the  child's  cus- 
tody. In  the  eye  of  the  law  the  at- 
tainment of  this  result  justifies 
whatever  deprivation  the  father 
must  suffer. 

The  father's  duty  is  all  the  more 
imperative  where  the  child,  on  ac- 
count of  youth  or  affliction,  renders 
no  services.  That  is  conclusive 
against  the  duty  being  grounded  on 
material  benefit  to  the  parent  in- 
stead of  on  the  need  of  the  child. 

In  Dunbar  v.  Dunbar,  190  U.  S. 
351,  47  L.  ed.  1092,  23  Sup.  Ct.  Rep. 
757,  it  was  held  that  the  father's 
common-law  obligation  to  support 
his  children  continued  throughout 
their  minority  and  was  enforceable 
despite  the  father's  discharge  in 
bankruptcy,  subsequent  to  a  decree 
of  divorce  awarding  the  custody  of 
the  children  to  the  mother. 

Most  df  the  reported  cases, 
especially  the  later  cases,  sustain 
the  conclusion  that  a  decree  of  di- 
vorce which  awards  the  custody  of 
the  child  to  the  mother,  and  makes 
no  provision  for  the  child's  support, 
does  not  terminate  the  father's  duty 
of  maintenance.  Evans  v.  Evans, 
125  Tenn.  112,  140  S.  W.  745,  Ann. 
Cas.  1913C,  295,  and  note,  page  296; 
note  in  Ann.  Cas.  1915D,  813 ;  19  C. 
J.  354. 

The  case  of  Hall  v.  Fields,  81  Tex. 
558,  17  S.  W.  82,  presented  the 
question  as  to  whether  a  constituent 
of  his  family  survived  the  father  so 
that  his  residence  homestead  was 
exempt  from  administration  for  the 
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payment  of  the  debts  against  his 
estate,  where  the  father  resided 
alone  on  the  homestead  after  being 
divorced  by  a  decree  awarding  the 
custody  of  his  minor  children  to 
their  mother,  who  thereafter  held 
the  children  in  her  actual  custody. 
It  was  determined  that  the  minors 
were  nevertheless  constituents  of 
the  father's  family,  the  court  saying 
that  the  award  of  the  custody  of  the 
children  to  the  mother  made  no  dif- 
ference in  their  right  to  the  exemp- 
tion, for  the  reason  that  "their  fa- 
ther was  still  legally  bound  for  their 
support,  and  it  would  be  a  double 
misfortune  to  them  to  be  deprived, 
on  account  of  the  unhappy  termina- 
tion of  the  marriage  of  their  father 
and  mother,  both  of  their  right  to 
the  society  and  protection  of  the  fa- 
ther. .  .  .  They  have  no  home; 
they  are  the  minor  children  of  a 
father,  the  head  of  a  family,  who 
has  died  leaving  a  homestead." 

It  was  determined  in  Speer  v. 
Sykes,  102  Tex.  451,  132  Am.  St. 
Rep.  896,  119  S.  W.  86,  that  the 
residence  of  the  father  continued 
«xempt  from  execution  after  the 
rendition  of  a  decree  of  divorce, 
with  award  of  his  children  to  the 
custody  of  the  wife.  In  Judge 
Brown's  opinion  it  is  said:  "The 
fact  that  the  court  awarded  the  cus- 
tody of  the  minor  children  to  the 
wife  did  not  deprive  Sykes  of  his 
paternal  interest  in  them,  nor  did  it 
discharge  him  from  his,  legal  and 
moral  obligation  to  care  for  and  sup- 
port them.  TTiey  were  still  his  off- 
spring and  a  part  of  his  family." 

These  cases  are  conclusive  that 
the  obligation  of  the  father  is  not 
discharged  by  the  loss  of  the  cus- 
tody of  his  children.  As  the  head 
of  the  family  he  is  primarily  re- 
sponsible for  the  children's  support 
prior  to  divorce.  Continuing  the 
head  of  a  family,  of  which  the  chil- 
dren remain  a  part,  subsequent  to 
the  divorce  and  the  loss  of  their  cus' 
tody,  his  primary  liability  con- 
tinues. 

In  determining  the  duty  of  the 
husband  to  supply  necessaries  to  his 


children,  before  or  after  divorce,  it 
is  to  be  borne  in  nund  that  his  duly 
corresponds  to  his  financial  ^ilily, 
having  due  regard  to  all  his  lawful 
obligations,  which  may  include  those 
assumed  to  another  wife  and  to  oth- 
er children,  and  in  no  event  is  he 
liable  for  food,  clothing,  attention, 
or  education  other  than  such  as  is 
suitable  to  his  and  tiieir  circum- 
stances in  Ufa  Moreover,  sinc6  we 
treat  his  duty  as  a  continuing  pri- 
mary one,  the  father  should  not  be 
held  liable  when  he  has  actually  sup- 
plied his  children  with  their  rea- 
sonable necessaries.  In  a  suit  to 
recover  the  value  of  necessaries  fur- 
nished minor  children  the  burden  to 
prove  that  he  has  supplied  the  chil- 
dren with  necessaries  is  on  the  fa- 
ther.   Parsons  v.  Keys,  43  Tex.  559. 

Again,  circumstances  may  esdst 
under  which  the  father  would  be  en- 
titled to  be  relieved  of  his  primary 
obligation,  just  as  the  court  has  al- 
ready determined  that  the  mother 
may  be  entitled  to  be  relieved  of  her 
obligation,  on  adequate  equitiU>le 
considerations.  Freybe  v.  Tieman, 
76  Tex.  290, 13  S.  W.  370;  Rivers  v. 
Rivers,  —  Tex;  Civ.  App.  — ,  183  S. 
W.  526. 

In  pronouncing  a  decree  of  di- 
vorce, it  is  within  the  power  of  the 
court  to  make  suitable  provision  for 
the  maintenance  of  the  childnen  by 
means  of  the  property  of  both  par- 
ents. Where  the  court  has  provided 
for  the  children's  support  and  edu- 
cation in  the  decree  of  divorce,  such 
provision  excludes  liability  therefor 
otherwise  than  as  ordered  by  the 
court  rendering  the  decree. 

It  is  now  settled  that  the  power 
of  the  court  granting  a  divorce  to 
make  suitable  provision  for  the  chil- 
dren out  of  the  revenue  of  the  prop- 
erty of  the  parents  is  a  continuing 
one,  so  that  complete  justice  may  be 
done  in  the  light  of  the  varying  con- 
ditions of  the  children  and  of  the 
parents,  and  the  court's  continuing 
authority  may  be  invoked  to  safe- 
guard the  rights  of  the  parents  as 
well  as  those  of  the  children.  Bemus 
V.  Bemus,  63  Tex.  Civ.  App.  148, 
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133  S.  W.  508;  Plummer  v.  Plum- 
mer,  —  Tex.  Civ.  App.  — »  154  S. 
W.  598. 

Here  the  court  decreeing  the  di- 
vorce did  not  undertake  to  provide 
for  the  support  of  the  children  save 
in  a  manner  decreed  to  be  void.  As 
tile  judgment  of  the  court  of  civil 
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appeals  does  no  more  than  to  par- 
tially enforce  an  obligation  resting 
primarily  on  plaintiff  in  error  and 
from  which  he  had  not  been  ab- 
solved, and  as  plaintiff  in  error 
alone  complains  of  that  judgment, 
it  follows  that  the  judgment  should 
be  affirmed;  and  it  is  so  ordered. 


ANNOTATION. 

Liability  of  fadier  for  support  of  children  awarded  to  motlier  by  decree  of 
divoree  not  providing  for  maintenance. 


L  Scope  of  note,  569. 
IL  Majority  rale: 

a.  Rtile  stated,  669. 

b.  Exceptions  to  rule,  672. 
m.  Minority  rule,  673. 

/.  Scope  of  note. 
This  annotation  is  confined  to  the 
liability  of  a  father  for  the  support  of 
children  who  have  been  awarded  to  the 
mother  by  a  decree  of  absolute  di- 
vorce making  no  provision  for  their 
maintenance.  Cases  involving  the  ef- 
fect of  a  decree  for  a  limited  divorce 
are  excluded,  as  are  all  cases  where 
the  decree  in  question  contained  some 
provision  for  maintenance.  The  an- 
notation also  excludes  all  cases  in- 
volving the  right  of  the  wife  to  have 
an  order  for  the  maintenance  of  the 
children  made  in  the  divorce  suit,  by 
way  of  amendment  to  the  decree  or 
otherwise.  It  is  to  be  noted  that  in 
some,  at  least,  of  the  jurisdictions 
maintaining  the  rule  that  divorce  ab- 
solves the  father  from  liability,  the 
statutes  permit  an  application  in  the 
divorce  suit  for  an  amendment  of  the 
decree,  requiring  him  to  contribute  to 
the  support  of  the  children,  though  no 
provision  therefor  was  made  in  the 
original  decree. 

a.  Maiortty  nOe. 

a.  Rule  stated. 
The  rule  supported  by  the  weight 
of  authority  is  that  a  father  is  not  re- 
leased from  his  obligation  to  support 
or  contribute  to  the  support  of  his  in- 
fant children  by  reason  of  the  fact 
that  the  mother  has  been  granted  an 
absolute  decree  of  divorce  from  him, 
and  has  been  awarded  the  custody  of 


the  children  by  a  decree  making  no 
provision  for  their  maintenance. 

United  States. — Johnson  v.  Latty 
(1912)  210  Fed.  961. 

Arkansas.— Holt  v.  Holt  (1883)  42 
Ark.  495. 

Colorado. — Desch  v.  Desch  (1913) 
65  Colo.  79.  132  Pac.  60.  See  also 
Graham  v.  Graham  (1907)  38  Colo. 
453,  8  L.R.A.CN.S.)  1270,  88  Pac.  852, 
12  Ann.  Cas.  137. 

Connecticut. — Stanton  v.  Willson 
(1808)  3  Day,  37,  3  Am.  Dec.  256; 
Welch's  Appeal  (1876)  43  Conn.  342. 
modifying  Finch  v.  Finch  (1853)  22 
Conn.  411. 

Delaware. — State  ex  rel.  Rogers  v. 
Rogers  (1895)  2  Marv.  439,  43  Atl. 
250;  State  v.  Redmile  (1906)  5  Penn. 
520.  63  Atl.  676.  Compare  State  v. 
Phillips  (1897)  1  Penn.  11,  89  Atl. 
458. 

Georgia.  —  Maddox  v.  Patterson 
(1888)  80  Ga.  719,  6  S.  E.  581;  Brown 
V.  Brown  (1909)  132  Ga.  712,  131  Am. 
St.  Rep.  229.  64  S.  E.  1092.  See  also 
Hall  v.  Hall  (1914)  141  Ga.  361.  80 
S.  E.  992;  Ellis  v.  Hewitt  (1915)  15 
Ga.  App.  693,  84  S.  E.  185. 

Illinois. — Cowls  v.  Cowls  (1846)  8 
111.  435.  44  Am.  Dec.  708;  Armstrong 
V.  Armstrong  (1864)  35  111.  109; 
Plaster  v.  Plaster  (1854)  47  111.  290; 
Steele  v.  People  (1900)  88  111.  App. 
186;  Konitzer  v.  Konitzer  (1904)  112 
HI.  App.  326.  See  also  Plaster  v. 
Plaster  (1870)  53  111.  445.  Compare 
Johnson  v.  Johnson  (1890)  36  111.  App. 
152. 

Iowa.  —  Ostheimer  v.  Ostheimer 
(1904)  125  Iowa.  523.  101  N.  W.  275; 
Foote  v.  De  Poy  (1905)  126  Iowa,  366,. 
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68  L.R.A.  302.  106  Am.  St.  Rep.  865, 
102  N.  W.  112;  Spain  v.  Spain  (1916) 
177  Iowa.  249,  L.R.A.1917D,  319.  158 
N.  W.  529.  Ann.  Cas.  1918E.  1225.  See 
also  Kinney  v.  Kinney  (1911)  150 
Iowa,  225,  129  N.  W.  826. 

Kansas.— Kendall  v.  Kendall  (1897) 
5  Kan.  App.  688.  48  Pac.  940;  Riggs  v. 
Riggs  (1914)  91  Kan.  593.  138  Pac. 
628.  Ann.  Cas.  1915D,  809;  Rowell  v. 
Rowell  (1916)  97  Kan.  16.  154  Pac. 
243.  Ann.  Cas.  1918C.  936.  And  see 
Harris  v.  Harris  (1869)  5  Kan.  346. 
Compare  Chandler  v.  Dye  (1887)  37 
Kan.  765.  15  Pac.  925;  Miller  v. 
Morrison  (1890)  43  Kan.  446,  23  Pac. 
612;  Hampton  v.  Allee  (1896)  56  Kan. 
461,  43  Pac.  779,  all  of  which  cases  are 
reviewed  and  distinguished  in  Riggs 
V.  Riggs  (1914)  191  Kan.  593.  138  Pac. 
628.  Ann.  Cas.  1915D.  809.  supra. 

Kentucky.  —  Shrader  v.  Shrader 
(1889)  11  Ky.  L.  Rep.  441;  Tuggles  v. 
Tuggles  (1895)  17  Ky.  L.  Rep.  221.  30 
S.  W.  875.  See  also  Wills  v.  Wills 
(1916)  168  Ky.  35.  181  S.  W.  619; 
Griffin  v.  Griffin  (1916)  173  Ky.  636, 
191  S.  W.  458. 

Louisiana. — State  v.  Seghers  (1909) 
124  La.  115,  49  So.  998. 

Maryland.  —  Alvey  v.  Hartwig 
(1907)  106  Md.  254.  11  L.R.A.(N.S.) 
678,  67  Atl.  132,  14  Ann.  Cas.  250. 

Minnesota.  —  Spencer  v.  Spencer 
(1906)  97  Minn.  56,  2.  L.R.A.(N.S.) 
851,  114  Am.  St.  Rep.  695,  105  N.  W. 
483,  7  Ann.  Cas.  901 ;  McAllen  v.  Mc- 
Allen  (1906)  97  Minn.  76,  106  N.  W. 
100.  See  also  Re  Koopman  (1920)  146 
Minn.  36,  177  N.  W.  777. 

MissourL — Viertel'v,  Viertel  (1908) 
212  Mo.  562,  111  S.  W.  579;  Auer  v. 
Auer  (1917)  —  Mo.  App.  — .  193  S.  W. 
926;  Kinsolving  v.  Kinsolving  (1916) 
—  Mo.  App.  — .  194  S.  W.  530;  Winner 
V.  Shucart  (1919)  202  Mo.  App.  176, 
215  S.  W.  905;  Kershner  v.  Kershner 
(1920)  202  Mo.  App.  238.  216  S.  W. 
547;  Lukowski  v.  Lukowski  (1904)  108 
Mo.  App.  204.  83  S,  W.  274;  Cole  v. 
Cole  (1905)  115  Mo.  App.  466,  91  S. 
W.  457;  Seely  v.  Seely  (1906)  116  Mo. 
App.  362.  91  S.  W.  979;  Bennett  v. 
Robinson  (1914)  180  Mo.  App.  56.  165 
S.  W.  856';  Robinson  v.  Robinson 
(1916)  268  Mo.  703.  186  S.  W.  1032. 
modifying  judgment  in  (1913)  168  Mo. 


App.  639.  154  S.  W.  162.  See  also 
Keller  v.  St.  Louis  (1899)  152  Mo.  596, 
47  L.R.A.  391.  54  S.  W.  438;  White  v. 
White  (1913)  169  Mo.  App.  40,  154  S. 
W.  872. 

Montana. — See  Kane  v.  Kane  (1916) 
53  Mont.  519,  165  Pac.  457. 

Nebraska.— Eldred  v.  Eldred  (1901) 
62  Neb.  613.  87  N.  W.  840;  Geary  v. 
Geary  (1918)  102  Neb.  511,  —  A.L.R. 
— .  167  N.  W.  778. 

New  Hampshire. — ^Dolloff  v.  DoUoff 
(1894)  67  N.  H.  512,  38  Atl.  19. 

New  Jersey. — See  Richmond  v.  Rich- 
mond (1838)  2  N.  J.  Eq.  90. 

North  Carolina. — See  Sanders  v. 
Sanders  (1914)  167  N.  C.  319.  83  S.  E. 
490. 

Ohio. — Pretzinger  v.  Pretzinger 
(1887)  45  Ohio  St.  452.  4  Am.  St.  Rep. 
642.  15  N.  E.  471;  Schuman  v.  State 
(1899)  9  Ohio  S.  &  C.  P.  Dec.  513.  6 
Ohio  N.  P.  244;  State  v.  Stouffer 
(1901)  65  Ohio  St.  47.  60  N.  E.  985. 
See  also  Young  v.  Young  (1905)  28 
Ohio  C.  C.  179. 

Oregon. — State  v.  Langford  (1918) 
90  Or.  251.  176  Pac.  197.  See  also 
Miller  v.  Miller  (1913)  67  Or.  359.  136 
Pac.  15. 

Pennsylvania.    —   Com.    v.    Edgar 

(1910)  44  Pa.  Super.  Ct.  496. 
Tennessee. — Evans  v.  Evans  (1911) 

125  Tenn.  112.  140  S.  W.  745.  Ann. 
Cas.  1913C.  294;  Graham  v.  Graham 
(1918)  140  Tenn.  328,  204  S.  W.  987. 
Texas. — Ligon  v.  Ligon  (1905)  39 
Tex.  Civ.  App.  392,  87  S?  W.  838;  Barry 
v.  Barry  (1910)  —  Tex.  Civ.  App.  — , 
131    S.    W.    1142;    Bemus   v.    Bemus 

(1911)  63  Tex.  Civ.  App.  148, 133  S.  W. 
503;  Bond  v.  Bond  (1905)  41  Tex.  Civ. 
App.  129,  90  S.  W.  1128.  And  see  the 
reported  case  (Gully  v.  Gully,  ante, 
664. 

Vermont. — Buckminster  v.  Buck- 
minster  (1865)  38  Vt.  248.  88  Am. 
Dec.  652;  Montpelier  v.  Elmore  (1899) 
71  Vt.  193.  44  Atl.  71.  See  also 
Wheeler  v.  Lowell  (1917)  91  Vt.  278, 
100  Atl.  39. 

Washington.  —  Gibson  v.  Gibson 
(1898)  18  Wash.  489,  40  L.R.A.  587, 
51  Pac.  1041;  Ditmar  v.  Ditmar  (1901) 
27  Wash.  13.  91  Am.  St.  Rep.  817,  67 
Pac.  353;  Hector  v.  Hector  (1909)  61 
Wash.  434,  99  Pac.  13;  Hilleware  v. 
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Hilleware  (1919)  104  Wash.  361,  176 
Pac.  330.  See  also  Schoennauer  v. 
Schoennauer  (1913)  77  Wash.  182, 137 
Pac.  325. 

Wisconsin.  —  Zilley  v.  Dunwiddie 
(1898)  98  Wis.  428,  40  L.R.A.  679,  67 
Am.  St  Rep.  820,  74  N.  W.  126.  See 
also  Campbell  v.  Campbell  (1876)  37 
Wis.  206. 

England. — ^Bazeley  v.  Forder  (1868) 
L.  R.  3  Q.  B.  559. 

In  Brown  v.  Brown  (1909)  182  Ga. 
712.  131  Am.  St  Rep.  229,  64  S.  E. 
1092,  the  court  stated  the  reason  of 
the  rule  as  follows:  "There  is  much 
conflict  in  the  authorities  on  this  ques- 
tion, and  some  courts  hold  that  the 
father  is  not  liable  to  the  mother  for 
expenditures  made  by  her  in  support 
of  the  children  under  such  circum- 
stances. A  majority  of  the  authori- 
ties, however,  seem  to  be  in  accord 
with  the  view  which  we  entertain  and 
have  hereinabove  expressed,  to  the 
effect  that  the  father  is  liable.  One  of 
the  reasons  given  in  the  authorities 
holding  the  contrary  view,  why  the 
father  is  not  liable,  is  that  support 
and  service  are  reciprocal  duties,  and 
that  the  father  cannot  be  liable  for  the 
support  of  his  children  when  he  loses 
their  service  by  reason  of  their  being 
awarded  to  the  mother.  We  do  not 
think,  however,  this  argument  is 
sound,  because  the  services  of  the  chil- 
dren are  lost  to  the  father  by  reason 
of  his  wrongful  act,  if  the  divorce  is 
granted  because  of  his  misconduct, 
and  the  court  only  acts  to  protect  them 
in  taking  them  from  him  and  awarding 
them  to  the  mother;  and  it  would  not 
be  proper  to  allow  the  father  to  be  re- 
lieved of  liability  for  necessary  sup- 
port furnished  his  children  because  of 
his  own  wrongful  conduct." 

The  majority  view  was  set  forth  in 
the  case  of  Dolloff  v.  Dollolf  (1894)  67 
N.  H.  512,  38  Atl.  20,  in  the  following 
language:  '"Nor  is  it  material  that 
the  plaintiflf  was  awarded  alimony  to 
the  amount  of  $600.  Alimony,  in  its 
proper  signification,  is  not  mainte- 
nance to  the  children,  but  to  the  wife; 
and  when  no  order  is  made  for  the 
children's  maintenance  upon  the  al- 
lowance of  alimony  with  custody  of 
children,   the   father's    obligation   to 


support  them  is  in  no  wise  affected. 
In  brief,  when  the  father  has  been 
found,  by  a  judicial  decree  like  the  one 
in  this  case,  to  be  an  unfit  person  to 
exercise  parental  control  by  reason  of 
his  own  voluntary  misconduct,  the  law 
does  not  allow  him  to  convert  such 
misconduct  into  a  shield  against  his 
parental  liability.'  Another  reason 
given  in  this  line  of  cases  for  holding 
that  the  father  is  not  liable  is  that 
when  the  children  are  awarded  to  the 
mother  without  any  provision  for  their 
support  it  is  to  be  presumed  that  the 
court  made  such  provision  for  their 
support  as  was  necessary,  and  that  the 
decree  is  conclusive  as  to  the  father 
not  being  under  any  obligation  for 
their  support  after  the  decree,  unless 
such  decree  is  afterwards  modified  by 
continued  proceedings  in  the  original 
action.  It  would  seem  that  if  it  is 
proper  for  any  presumption  at  all  to 
be  had  in  such  a  case,  it  would  be 
that  the  court  omitted  to  make  any 
provision  for  the  support  of  the  chil- 
dren in  the  decree  because  it  was 
deemed  proper  to  leave  the  obligation 
to  support  his  children  where  it  legal- 
ly and  ordinarily  belonged,  to  wit 
with  the  father,  until  there  was  some 
legal  proceeding  in  regard  thereto." 
See  to  the  same  effect  Konitzer  v. 
Konitzer  (1904)  112  111.  App.  326. 

So,  in  Buckminster  v.  Buckminster 
(1865)  38  Vt  248,  88  Am.  Dec.  652, 
the  court  said:  "Divorce  and  decree- 
ing the  custody  of  minor  children  to 
the  mother  do  not  absolve  the  father 
from  his  parental  duties  and  obliga- 
tions to  his  children.  He  must  still 
be  reasonably  liable  for  their  support 
and  education.  ...  It  is  their  right 
that  those  who  have  brought  them  into 
the  world  should  take  care  of  them 
till  they  are  old  enough  to  take  care 
of  themselves."  But  it  was  said  that 
"in  enforcing  this  duty  the  court  will 
consider  all  the  circumstances;  will 
not  allow  the  right  to  be  abused,  and 
tinder  color  of  maintenance  for  the 
children  allow  further  alimony  for  the 
wife;  nor  disregard  the  rights  of  the 
husoand  and  his  new  relations  and 
duties  to  others." 

The  question  was  raised  in  Desch  v. 
Desch  (1913)  55  Colo.  79,  132  Pac.  60, 
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and  in  holding  the  father  to  be  liable 
the  court  said:  "In  the  case  at  bar 
the  decree  of  divorce  was  granted  on 
account  of  the  husband's  misconduct, 
and  only  directs  that  the  mother  shall 
have  the  custody  of  the  child  without 
any  provision  for  its  support.  This 
did  not  impose  upon  the  mother,  as 
between  the  father  and  herself,  the 
obligation  to  support  the  child,  nor 
did  it  release  the  defendant  from  that 
obligation,  but  leaves  that  duty  which 
the  law  imposes  upon  him  subsisting 
and  unimpaired.  We  are  therefore  of 
the  opinion  that  the  court  erred  in 
ruling  that  plaintiff  could  not  recover 
for  expenses  incurred  in  supporting 
the  child  prior  to  the  commencement 
of  her  action  over  and  above  the 
amount  contributed  by  the  defendant 
during  that  period.  There  are  cases  in 
which  the  opposite  conclusion  has 
been  announced;  but  unquestionably 
our  conclusion  is  supported  by  the  ma- 
jority of  the  recent  decisions  upon  the 
subject." 

In  Welch's  Appeal  (1876)  48  Conn. 
342,  the  husband's  estate  was  held  to 
be  liable  for  the  support  of  his  minor 
children  where  the  custody  of  the  chil- 
dren was  given  to  the  wife  by  a  decree 
of  divorce  making  no  provision  for 
their  maintenance,  under  a  statute 
providing  that  on  the  dissolution  of  a 
marriage  by  divorce  the  parents  of  a 
minor  child  of  the  marriage  shall 
maintain  it  according  to  their  respec- 
tive abilities.  That  case  modified  the 
law  as  laid  down  in  Finch  v.  Finch 
(1853)  22  Conn.  411,  which  was  de- 
cided before  the  statute,  wherein  the 
.wife  was  denied  relief  for  the  sup- 
port of  the  children  awarded  to  her 
custody,  and  sustained  the  rule  as  laid 
down,  independently  of  the  statute,  in 
Stanton  v.  Willson  (1808)  3  Day 
(Conn.)  87,  3  Am.  Dec.  255. 

In  Maddox  v.  Patterson  (1888)  80 
Ga.  719,  6  S.  E.  581,  it  was  held  that  a 
minor  child  was  entitled,  according  to 
statute,  to  a  year's  support  out  of  the 
father's  estate,  where  the  parents  were 
divorced  and  the  custody  of  the  minor 
^  was  awarded  to  the  mother  without 
any  provision  for  the  child's  support. 

In  Com.  V.  Edgar  (1910)  44  Pa. 
Super.  Ct.  496,  it  appeared  that  the 


wife  had  been  granted  a  decree  of  di- 
vorce a  mensa  et  thoro  with  alimony. 
The  decree  contained  the  followingr 
provision :  "And  it  is  further  ordered, 
adjudged,  and  decreed  that  the  re- 
spondent pay  to  the  libellant  the  an- 
nual sum  of  $1,800  from  the  date  of 
this  decree  and  until  the  further  order 
of  this  court,  in  weekly  payments  of 
$26,  for  her  support  and  mainte- 
nance." It  was  held  that  this  decree 
was  not  intended  to  include  mainte- 
nance for  the  child,  and  that  it  did  not 
affect  the  right  of  the  wife  to  apply 
for  an  order  to  compel  the  father  to 
support  his  child. 

The  fact  that  the  father  is  willing 
and  has  repeatedly  offered  to  take  the 
children  himself  and  support  them 
constitutes  no  defense  in  an  action  by 
the  mother  for  their  support  and  main- 
tenance. La  Rue  v.  Kempf  (1914)  186 
Mo.  App.  57,  171  S.  W.  588. 

b.  Exceptions  to  rul«. 

Since  the  rule  that  a  father  is  lia- 
ble for  the  support  of  his  children 
though  he  has,  by  a  decree  of  divorce, 
been  deprived  of  their  society  and 
services,  is  based  on  the  fact  that  his 
fault  produced  the  condition,  the  rule 
has  been  held  to  be  inapplicable  where 
the  divorce  is  granted  for  the  fault  of 
the  wife.  Fulton  v.  Fulton  (1895)  62 
Ohio  St  229,  29  L.R.A.  678,  49  Am. 
St.  Rep.  720,  39  N.  E.  729.  In  that 
case  it  appeared  that  the  husband  ob- 
tained a  divorce,  the  decree  providing 
that  the  mother  should  have  the  cus- 
tody of  the  minor  children,  but  mak- 
ing no  provision  for  their  mainte- 
nance. In  an  action  by  the  wife 
against  the  former  husband  for  ex- 
penditures on  behalf  of  tiie  children, 
it  was  held  that  unless  the  husband 
had  expressly  promised  to  pay  for 
such  necessaries  the  wife  could  not 
recover,  the  court  saying:  "By  re- 
ceiving them  into  her  custody  she 
should  be  held,  as  to  them,  to  assume 
the  obligations  incident  to  that  cus- 
tody. If,  under  these  circumstances, 
where  her  own  misconduct  has  de- 
stroyed the  family  relation  and  de- 
prived the  father  of  the  custody  and 
society  of  his  children,  she  has  in  fact 
maintained  her  children,  she  has  no 
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craim,  legal  or  moral,  to  demand  re- 
imbursement from  the  father.  She 
has  simply  discharged  a  duty  east  up- 
on her  by  the  plainest  principles  of 
natural  justice,  for  the  reason  that  the 
necessity  for  it  arose  from  her  own 
misconduct"  Fulton  v.  Fulton  (Ohio) 
supra,  was  approved  in  Douglas  v. 
Douglas  (1901)  64  Ohio  St.  606,  61  N. 
£.  1142.  See  to  the  same  effect, 
Christoff  T.  Christoff  (1892)  8  Ohio  C. 
D.  662. 

It  has  been  held  that  the  rule  that 
the  father  is  liable  is  not  applicable 
to  a  case  where,  though  the  decree  is 
silent  as  to  the  maintenance  and  sup- 
port of  the  child,  a  settlement  by  con- 
tract between  the  parents  is  made  in 
connection  with  the  divorce  proceed- 
ings for  the  future  support  of  the 
minor  children,  and  the  mother  there- 
after seeks  to  recover  for  support  and 
maintenance  furnished  by  her.  La  Rue 
v.  Kempf  (1914)  186  Mo.  App,  57, 171 S. 
W.  688,  wherein  the  court  said: 
"Though  a  father  will  ordinarily  re- 
main liable  for  the  support  and  main- 
tenance of  his  children  after  divorce, 
and  the  law  will  imply  a  promise  on 
his  part  to  reimburse  the  mother 
therefor,  where  the  latter  has  the  cus- 
tody of  such  children  and  supports 
and  maintains  them,  nevertheless 
where,  in  connection  with  the  divorce 
proceedings,  a  settlement  is  made  be- 
tween the  parents,  whereby  provision 
is  made  by  the  father  for  the  future 
support  of  the  children,  which  is  ac- 
cepted by  the  mother  as  and  for  a 
suitable  and  satisfactory  provision 
therefor,  this  court  has  held  that  the 
father  will  no  longer  be  liable  in  an 
action  by  the  mother  for  such  support 
and  maintenance  furnished  by  her, 
whatever  liability  may  otherwise  con- 
tinue to  attach  to  the  father  growing 
out  of  his  natural  and  legal  duty  to 
provide  for  his  offspring.  ...  In 
the  case  before  us,  if  the  money  paid 
by  the  defendant  to  plaintiff's  coun- 
sel, at  the  time  of  the  divorce  proceed- 
ing, was  paid  under  an  agreement  that 
the  same  should  constitute  a  full  and 
satisfactory  provision  for  the  future 
support  and  maintenance  of  the  chil- 
dren, and  was  accepted  by  plaintiff  as 
and  for  a  suitable  and  satisfactory 


provision  therefor,  then  it  seems  clear 
that  plaintiff  cannot  maintain  this  ac- 
tion." 

In  Bondies  v.  Porter  (1918)  40  Okla. 
89,  136  Pac.  417,  it  was  held  that  a 
third  person  who  had  voluntarily  fur- 
nished necessaries  to  a  child  whose 
custody  had  been  decreed  to  the 
mother  in  a  divorce  proceeding  could 
not  recover  from  the  father,  in  the 
absence  of  an  agreement,  for  the  value 
of  such  necessaries.  And  see  Bondies 
V.  Bondies  (1913)  40  Okla.  164,  186 
Pac.  1089. 

In  Johnson  v.  Onsted  (1889)  74 
Mich.  437,  42  N.  W.  62,  it  appeared 
that  a  divorced  wife,  to  whom  the  cus- 
tody of  the  child  had  been  awarded, 
remarried,  and  the  child  was  sup- 
ported by  the  second  husband.  In  an 
action  by  him  against  the  father  for 
the  support  of  the  child,  it  was  held 
that  he  could  not  recover,  as  the  plain- 
tiff had  never  demanded  any  pay,  and 
the  father  had  never  agreed  to  com- 
pensate him  for  the  support  and  main- 
tenance. 

In  Brow  v.  Brightman  (1883)  136 
Mass.  187,  it  was  held  that  a  third  per- 
son could  not  recover  from  the  father 
for  necessaries  furnished  his  minor 
child,  whose  custody  was  awarded  to 
the  mother  by  a  divorce  decree,  as  the 
mother  had  no  authority  to  bind  the 
father  by  contract  for  the  support  of 
the  child. 

See  to  the  same  effect,  Hancock  v. 
Merrick  (1852)  10  Cush.  (Mass.)  41. 

In  Washington,  it  seems  that,  by 
virtue  of  the  community  property  doc- 
trine, if  a  divorce  decree  not  only 
awards  the  custody  of  the  children  to 
the  wife,  but  makes  a  division  of  the 
property,  the  wife  is  not  entitled  to  re- 
cover from  the  husband  the  entire  cost 
of  maintaining  the  children,  but  only 
to  compel  him  to  contribute  his  aliquot 
share.  Ditmar  v.  Ditmar  (1901)  27 
Wash.  13,  91  Am.  St.  Rep.  817,  67  Pac. 
853;  Hector  v.  Hector  (1909)  51  Wash. 
484,  99  Pac.  13. 

///.  mnorttynOe, 

In  a  few  jurisdictions  it  is  held  that 
a  divorce  decree  awarding  the  custody 
of  the  minor  children  to  the  wife  ab- 
solves the  husband  from  further  duty 
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to  support  and  educate  them.  Hus- 
band V.  Husband  (1879)  67  Ind.  683. 
33  Am.  Rep.  107;  Hall  v.  Green  (1895) 
87  Me.  122,  47  Am.  St.  Rep.  311,  32  Atl. 
796;  Burritt  v.  Burritt  (1859)  29  Barb. 
(N.  Y.)  124;  Rich  v.  Rich  (1895)  88 
Hun,  566,  34  N.  Y.  Supp.  854;  Brown  v. 
Smith  (1895)  19  R.  L  319,  30  L.R.A. 
680,  33  Atl.  466.  Compare  Conn  v. 
Conn  (1877)  57  Ind.  323;  Spade  v. 
State  (1909)  44  Ind.  App.  529,  89  N. 
E.  604;  Pawling  v.  Willson  (1816)  13 
Johns.  (N.  Y.)  192. 

In  the  leading  case  of  Husband  v. 
Husband  (1879)  67  Ind.  583,  33  Am. 
Rep.  107,  it  was  held  that  a  father 
was  not  liable  for  the  past  support  of 
a  minor  child,  where  the  decree  of  di- 
vorce awarded  the  custody  of  the 
child  to  the  mother  and  made  no  pro- 
vision for  its  support.  The.court  said : 
"The  true  legal  principle  applicable 
to  cases*of  this  kind  seems  to  be  that 
the  right  to  the  services  of  the  chil- 
dren and  the  obligation  to  maintain 
them  go  together;  and,  if  the  assign- 
ment of  the  custody  to  the  wife  ex- 
tends to  depriving  the  father  of  his 
claim  to  their  services,  then  he  cannot 
be  compelled  to  maintain  them  other- 
wise than  in  pursuance  of  some  stat- 
utory regulation,"  A  contrary  view 
was  apparently  taken  in  Conn  v.  Conn 
(1877)  57  Ind.  323;  and  there  was  dic- 
tum to  the  contrary  in  Spade  v.  State 
(1909)  44  Ind.  App.  529,  89  N.  E.  604, 
based  on  Leibold  v.  Leibold  (1902)  158 
Ind.  60.  62  N.  E.  627,  a  case  involving 
the  effect  of  a  judicial  separation. 

In  Hall  V.  Green  (1895)  87  Me.  122, 
47  Am.  St,  Rep.  311,  32  Atl.  796,  it 
was  held  in  an  action  by  a  third  per- 
son against  the  father  for  the  support 
of  his  child,  where  the  custody  had 
been  awarded  to  the  mother  in  a  di- 
vorce decree,  that  a  common-law  ac- 
tion could  not  be  maintained  against 
the  father  by  a  third  person  for  the 
support  of  his  child. 

In  Brown  v.  Smith  (1895)  19  R.  L 
319,  30  L.R.A.  680,  33  Atl.  466,  the 
court  in  holding  that  the  mother,  to 
whom  the  custody  of  the  children  had 
been  awarded  in  a  decree  of  divorce 
silent  as  to  maintenance,  could  not  re- 
cover for  the  support  of  the  children 
from  the  deceased  husband's  estate. 


said :  "By  virtue  of  the  decree  in  the 
petition  above  referred  to,  said 
Rebecca  M.  Brown  became  entitled  to 
the  custody  of  said  minor  children,  to- 
gether with  the  right  to  their  serv- 
ices, and  defendant's  intestate  was 
thereby  deprived  of  his  common-law 
right  thereto;  and,  being  thus  de- 
prived of  this  right,  he  became  ab- 
solved from  the  correspondent  com- 
mon-law obligation  which  previously 
rested  upon  him  to  support  said  chil- 
dren. In  other  words,  the  award  of 
the  children  to  the  mother  carried 
with  it  a  transfer  of  parental  duties 
as  well  as  of  parental  rights." 

In  Exchange  Bkg.  &  T.  Co.  v.  Finley 
(1906)  73  S.  C.  423,  53  S.  E.  649,  it 
appeared  that  the  wife  obtained  a  di- 
vorce giving  to  her  the  custody  of  a 
minor  child,  no  provision  being  made 
for  its  maintenance.  The  father,  how- 
ever, did  make  some  contribution  to- 
ward the  child's  support.  Subsequent- 
ly a  legacy  was  left  to  the  child,  and 
the  father,  having  been  appointed  ex- 
ecutor, sought  to  deduct  the  amount 
which  he  had  contributed  to  the 
child's  support  from  the  legacy.  It 
was  held  that  the  father  was  under 
no  legal  obligation  to  pay  for  neces- 
saries furnished  the  child,  but,  hav- 
ing done  so,  the  contributions  would 
be  considered  as  made  under  a  mora) 
obligation,  and  he  could  not  obtain 
credit  therefor  from  the  legacy. 

In  California,  the  minority  doctrine 
heretofore  stated  seems  to  obtain.  Mc- 
Kay v.  Superior  Ct.  (1898)  120  Cal. 
143,  40  L.R.A.  585,  52  Pac.  147;  McKay 
V.  McKay  (1899)  125  Cal.  65,  57  Pac. 
677;  Shattuck  v.  Shattuck  (1901)  135 
Cal.  192,  67  Pac.  45;  Selfridge  v.  Pax- 
ton  (1900)  145  Cal.  713,  79  Pac.  425; 
Calegaris  v.  Calegaris  (1906)  4  Cal. 
App.  264,  87  Pac.  561 ;  People  v.  Hart- 
man  (1913)  23  Cal.  App.  72,  137  Pac. 
611;  Re  Perry  (1918)  37  Cal.  App.  189, 
174  Pac.  105.  Thus,  in  Re  Perry, 
supra,  it  appeared  that  a  wife  obtained 
a  decree  of  divorce  awarding  to  her 
the  custody  of  the  children,  with  no 
provision  for  their  support  by  the 
father.  In  a  criminal  action  against  the 
father  for  nonsupport  of  his  children, 
the  court,  in  holding  that  the  father 
was  not  liable,  said:    "It  has  frequent- 
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ly  been  held  that  where,  by  a  decree 
of  divorce,  the  custody  of  the  minor 
children  of  the  parties  is  awarded  to 
one  of  the  parents,  without  charging 
upon  the  other  parent  the  support  of 
such  children,  the  parent  to  whose 
custody  the  children  are  so  awarded 
is,  under  the  terms  of  §  196  of  the 
Civil  Code,  alone  liable  for  their  sup- 
port, and  the  parent  not  entitled  to  the 
custody  of  the  minors  is  relieved  of 
that  duty."  See  to  the  same  effect, 
Calegaris  v.  Calegaris  (1906)  4  Cal. 
App.  264,  87  Pac.  561,  wherein  the 
court  said:  "If  no  provision  in  ref- 
erence to  the  children  is  made  in  the 
original  judgment,  but  by  reason  of 
their  necessities,  or  for  the  protection 
of  their  interests,  any  judicial  action 
is  required  in  their  behalf,  it  may  be 
sought  in  an  independent  proceeding 
therefor.  By  the  terms  of  the  original 
decree  herein,  the  care,  custody,  and 
control  of  the  children  were  given  to 
the  plaintiff,  and  in  the  order  ap- 
pealed from  no  modification  or  change 
of  the  judgment  in  this  respect  has 
been  made;  and  in  awarding  to  her 
$30,000  of  the  community  property,  es- 
timated at  one  half  thereof,  and  mak- 
ing no  provision  that  the  defendant 
shall  contribute  to  the  support  or  ed- 
ucation of  the  children,  it  must  be  as- 
sumed that  the  court  intended  that  he 
should  not  contribute  to  the  plaintiff 
any  portion  of  the  expense  incurred  by 
her  in  caring  or  providing  for  them. 
See  Parkhurst  v.  Parkhurst  (1897)  118 
Cal.  18,  50  Pac.  9.  The  failure  to  pro- 
vide in  the  original  decree  that  de- 
fendant should  pay  any  money  to 
plaintiff  for  the  care,  custody,  and  ed- 
ucation of  the  children  had  the  legal 
effect  of  an  adjudication  as  between 
them  that  he  should  not  be  required  to 
make  any  pajTnent  therefor."  In  Self- 
ridge  V.  Paxton  (1905)  145  Cal.  713, 
79  Pac.  425,  it  was  held,  under  a  stat- 
ute providing  that  the  parent  entitled 
to  the  custody  of  the  child  must  give 
him  support  and  education  suitable  to 
his  circumstances,  that  a  third  person 
could    not    recover    from    a    child's 


father  for  medical  services  rendered 
to  the  child,  who  was  in  the  custody 
of  the  mother  under  a  decree  of  di- 
.  vorce.  The  court  said:  "Whatever 
may  be  thought  as  to  how  the  law 
should  be  on  this  subject,  we  must 
take  it  to  be  as  it  is  written  in  the 
Code.  It  must  be  presumed  that  the 
lawmakers  looked  at  the  question  from 
all  sides, — considering  the  interests  of 
the  child  as  well  as  the  proper  liability 
of  the  parent, — and  concluded  to  enact 
the  law  as  it  stands."  In  McKay  v. 
McKay  (1899)  125  Cal.  65,  57  Pac.  677, 
it  appeared  that  a  divorce  was 
granted,  giving  the  custody  of  the 
children  to  the  wife,  but  making  no 
provision  for  their  maintenance.  The 
divorced  wife  remarried  and  the  chil- 
dren were  supported  by  the  second 
husband.  In  an  action  against  the 
father  for  the  expense  incurred  for 
the  past  support  and  also  for  their 
future  support,  it  was  held  in  a  prior 
proceeding  (McKay  v.  Superior  Ct. 
(1898)  120  Cal.  143,  40  L.R.A.  585,  52 
Pac.  147)  that  the  court  had  juris- 
diction, under  §  138  of  the  Civil  Code, 
to  make  an  order  compelling  the 
father  to  pay  for  the  past  and  future 
support  of  the  children ;  but  on  a  re- 
hearing in  McKay  v.  McKay,  supra, 
the  court  held  that,  as  the  second  hus- 
band had  supported  the  children,  the 
father  could  not  be  held  liable  for  ex- 
penses incurred  for  their  maintenance 
prior  to  the  application.  In  People  v. 
Hartman  (1913)  23  Cal.  App.  72,  137 
Pac.  611,  the  court  held,  by  virtue  of 
statute  (Civil  Code,  §  196),  that  where 
in  a  divorce  proceeding  the  custody  of 
a  minor  child  is  given  to  the  mother 
and  no  provision  in  the  decree  is  made 
for  the  support  of  the  child  by  the 
father,  the  parent  entitled  to  the  cus- 
tody of  the  child  must  support  it.  But 
the  same  case  held  that  by  authoriza- 
tion of  statute  (Civ.  Code,  §§  188, 
139)  the  court,  in  a  proper  case,  may 
by  supplementary  proceedings,  re- 
quire the  father,  who  has  not  the  cus- 
tody of  the  child,  to  contribute  to  its 
support.  L.  W.  B. 


Digitized  by 


Google 


676 


AMERICAN  LAW  REPOBTS,  ANNOTATED. 


[16  A.IJEt. 


ADOLPH  STASMAS,  Plflf.  in  Err., 

V. 

ROCK  ISLAND  COAL  MINING  COMPANY  et  aL 


OlUdhoma  Supreme  Court  —  Fehruary  8,  1921. 
(Stasmos  v.  State  Industrial  Commission,  80  Okla.  221,  196  Pac  762.) 

Workmen's  compensation  —  assanlt  hy  fellow  workmen. 

1.  Injury  resulting  from  an  assault  by  a  workman  upon  a  fellow  worl^ 
man  while  the  latter  Is  eng^aged  in  the  work  of  the  master  is  an  "accidental 
personal  injury  arising  out  of  and  in  the  course  of  employment,"  within 
the  meaning  of  the  term  as  used  in  §  1  (article  2)  of  the  Workmen's  Com- 
pensation Act. 

\See  note  on  this  question  beginning  on  -page  688.] 


—  constmction  of  act. 

2.  The  Workmen's  Compensation 
Law  should  be  construed  fairly,  in- 
deed, liberally,  in  favor  of  the  em- 
ployee. 

[See  28  R.  C.  L.  765.] 

—  test  of  liability. 

3.  The  test  of  liability  under  the 

Headnotes  by  Kane,  J. 


Workmen's  Compensation  Law  for  in- 
juries arising  out  of  and  in  the  course 
of  employment  is  not  the  master's 
dereliction,  whether  his  own  or  that 
of  his  representatives,  acting  within 
the  scope  of  their  authority,  but  is  the 
relation  of  the  service  to  the  injury, 
of  the  employment  to  the  rislt. 
[See  28  R.  C.  Lb  796  et  seq.] 


Error  to  the  State  Industrial  Commission  to  review  its  order  denjring 
compensation  to  petitioner  in  a  proceeding  under  the  Workmen's  Com- 
pensation Act  to  recover  compensation  for  personal  injuries  alleged  to 
have  been  sustained  by  him  while  in  the  employ  of  the  respondent  com- 
pany.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  J.  S.  Amote  for  plaintiff  in  er- 
ror. 

Messrs.  Moore  &  Harries,  for  de- 
fendant in  error  Company: 

The  injury  sustained  by  petitioner 
was  not  one  of  those  accidental  per- 
sonal injuries  arising  out  of  and  in  the 
course  of  the  employment  for  which 
compensation  would  be  payable  under 
the  provisions  of  the  Oklahoma  Work- 
men's Compensation  Law. 

Heitz  V.  Ruppert,  218  N.  Y.  148, 
L.R.A.1917A,  844,  112  N.  E.  750;  Gann 
v.  Great  Southern  Lumber  Co.  131  La. 
400,  69  So.  830;  Slater  v.  Advance 
Thresher  Co.  97  Minn.  806,  6  L.R.A. 
(N.S.)  698,  107  N.  W.  133;  Riley  v. 
Roach,  168  Mich.  294,  87  L.R.A.(N.S.) 
834,  134  N.  W.  14. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  and  R.  E.  Wood,  Assistant  At- 
torney General,  for  State  Industrial 
Commission. 


Kane,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  action 
of  the  State  Industrial  Commission 
in  refusing  to  allow  the  petitioner 
compensation  for  personal  injuries 
incurred  while  in  the  employ  of  the 
Rock  Island  Coal  Mining  Company 
as  a  miner.  There  is  no  controversy 
between  the  parties  concerning  the 
facts  disclosed  by  the  evidence, 
which  may  be  briefly  summarized 
as  follows : 

At  the  time  of  the  injury  and  for 
some  time  prior  thereto,  Stasmas, 
the  petitioner,  was  in  the  employ  of 
the  Rock  Island  Coal  Mining  Com- 
pany in  the  capacity  of  a  coal  miner. 
On  the  day  of  the  injury  he  was  at 
work  in  rooms  48  and  49.  About  1 
o'clock  of  that  date  the  mine  shut 
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down,  and  word  was  sent  to  the 
miners  and  to  the  petitioner  that  the 
min«  had  stopped  work,  and  that  it 
was  necessary  for  the  workmen  to 
depart  from  their  working  places 
and  proceed  to  the  surface.  Upon 
receiving  these  directions,  the  peti- 
tioner, with  other  workmen,  left  his 
working  place  and  passed  up 
through  the  entries  and  passage- 
ways of  the  mine  to  the  bottom  of 
the  shaft  for  the  purpose  of  taking 
the  cage  out  of  the  mine.  While 
waiting  at  the  bottom  of  the  shaft 
for  the  cage  to  arrive,  the  petitioner 
asked  Tom  Woods,  an  assistant  mine 
foreman  and  a  fellow  employee  of 
the  petitioner,  who  was  present, 
where  the  cage  was,  saying  tiiat  he 
(the  petitioner)  wanted  the  cage  to 
go  out  of  the  mine.  Whereupon 
Woods,  becoming  angiy,  applied  an 
ugly  epithet  to  the  petitioner,  add- 
ing :  "Why  don't  you  1K>  up  the  air 
shaft?"  Upon  the  petitioner  resent- 
ing the  insult  of  Woods,  the  latter 
picked  up  a  2x4  scantling  and 
struck  petitioner  over  the  head, 
knocking  him  down  and  crushing 


tice,  provides  as  follows:  "Every 
employer  subject  to  the  provisions 
of  this  act  shall  pay  or  provide  as 
required  by  this  act  compensation 
according  to  the  schedules  of  this 
article  for  the  disability  of  his  em- 
ployee resulting-  from  an  accidental 
personal  injury  sustained  by  the 
employee  arising  out  of  and  in  the 
course  of  his  employment,  without 
regard  to  fault  as  a  cause  of  such 
injury,  except  where  the  injury  la 
occasioned  by  the  wilful  intention 
of  the  injured  employee  to  bring 
about  injury  of  himself  or  of  an- 
other." 

A  casual  reading  of  this  section 
makes  it  fairly  obvious  that  the  pe- 
titioner's right  to  recover  depends 
upon  an  aflirmative  answer  to  two 
questions:  (1)  Were  his  disabili> 
ties  the  result  of  accidental  personal 
injuries?  (2)  Did  they  arise  out 
of  and  in  the  course  of  his  employ- 
ment? It  seems  clear  to  us,  in  view 
of  the  rule  of  construction  many 
times  announced  by  this  and  other 
courts,  that  the  Workmen's  Com- 
pensation Law  should  be  construed 


and  breaking  his  skull  so  severely ,  fairly,  indeed,  lib- 
that  he  remained  unconscious  for 
some  time.  The  cage,  which  was 
temporarily  out  of  order,  arriving 
shortly  after  the  encounter,  the  pe- 
titioner was  taken  out  of  the  mine 
and  from  the  mine  to  his  home, 
from  which  he  was  taken  next  day 
to  the  hospital  at  McAlester,  where 
he  remained  ten  days.  As  the  result 
of  this  injury  the  petitioner  was  un- 
able to  work  for  a  period  of  about 
six  weeks,  his  mind  being  seriously 
affected  for  a  period  of  one  month. 
The  claim  for  compensation  filed  by 
the  petitioner  before  the  State  In- 
dustrial Commission  was  denied  up- 
on the  ground  that  the  disability  of 
the  petitioner  was  not  the  result  of 
accidental  personal  injury  arising 
out  of  and  in  the  course  of  his  em- 
ployment This  ruling  is  assigned 
as  error.  In  our  opinion  this  ground 
for  reversal  is  well  taken. 

The  part  of  §  1,  art.  2,  chap.  246, 
of  the  Session  Laws  of  1915,  gen- 
erally known  as  the  Workmen's 
Compensation  Act,  necessary  to  no- 

15  A.L.R.— 37. 


erally,  in  favor  of  (wnTpi^xMioa— 
the    injured    work-  ^~«r»otio»  ot 

man,   that  both   of 

these  questions  must  be  answered  in 

the  affirmative. 

It  is  now  well  settled  in  these 
workmen's  compensation  cases  that 
the  fact  that  an  injury  is  the  result 
of  the  wilful  or  criminal  assault  of 
another  does  not  prevent  Vne  injury 
from  heinj?  arcidental.  McNicol's 
Case,  L.R.A.1916A,  309,  and  note 
<21.'>  Mass.  497.  109  N.  E  R97.  4 
N.  C.  C.  A.  522)  ;  L.R.A.1917D.  112, 
note;  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  6?6,  151  Pac. 
398, 10  N.  C.  C.  A.  1 ;  Western  Metal 
Supply  Co.  V.  Pillsbury,  172  Cal. 
407,  156  Pac.  491,  Ann.  Cas.  1917E, 
390;  Heitz  v.  Ruppert,  218  N.  Y. 
148, 112  N.  E.  750;  Von  Ette's  Case, 
223  Mass.  56,  L.R.A.1916D,  641,  111 
N.  E.  696, 12  N.  C.  C.  A.  551 ;  Willis 
v.  Pilot  Butte  Min.  Co.  58  Mont.  26, 
190  Pac.  124;  1  C.  J.  390,  and  cases 
cited. 

The  latter  authority  defines  the 
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word  "accident"  as  follows:  Acci- 
dent in  the  legal  signification  is  dif- 
ficult to  define.  It  is  not  a  technical 
legal  term  with  a  clearly  defined 
meaning,  and  is  used  in  more  senses 
than  one.  The  word  denotes  an 
event  which  proceeds  from  an  un- 
known cause,  or  is  the  unusual  effect 
of  a  known  cause,  and  therefore  un- 
expected. Chance,  casualty,  an 
event  happening  without  any  hu- 
man agency,  or,  if  happening 
through  human  agency,  an  event 
which,  under  the  circumstances, 
is  unusual  or  un- 
Su.:5-"Uo*ume-.  expected  to  the  per- 
son to  whom  it 
happens.  An  event  which,  under 
the  circumstances,  is  unusual  and 
unexpected  by  the  person  to  whom 
it  happens.  Under  this  definition 
we  think  the  injury  was  "accident- 
al" within  the  meaning  of  the 
statute.  It  was  sudden  and  un- 
locked for,  and  the  purpose  of  the 
act  is  to  insure  the  worlanen,  at  the 
expense  of  their  employers,  against 
personal  injury  not  expected  or  de- 
signed by  the  workman  himself, 
provided  such  injuries  arise  out  of 
and  in  the  course  of  employment. 

It  seems  equally  clear  to  us  that 
the  facts  in  this  case  show  that  pe- 
titioner's injury  arose  out  of  and  in 
the  course  of  his 
-*•'*  •'  "•«•"""•  employment.  As  we 
have  seen  from  the  brief  statement 
of  the  case  hereinbefore  set  out,  the 
petitioner  was  in  the  act  of  leaving 
the  mine,  following  the  usual  course 
of  exit  from  his  working  place  to 
the  foot  of  the  shaft,  for  the  pur- 
pose of  taking  the  cage  to  the  top. 
Tom  Woods,  the  assistant  foreman, 
was  there,  directing  the  men,  and 
while  the  test  of  liability  under  the 
statute  is  not  the  dereliction  of  the 
master,  or  that  of  his  representa- 
tive, acting  within  the  scope  of  his 
authority,  it  seems  to  us  that  it  was 
entii^ly  proper  for  the  petitioner  to 
complain  to  the  mine  foreman  con- 
cerning the  d^lay  in  the  arrival  of 
the  cage. 

Our  statute,  in  so  far  as  it  pro- 
vides for  compensation  for  the  "dis- 
ability of  an  employee  resulting 
from  accidental  personal  injury  sus- 


tained by  the  employee  arising  out 
of  and  in  the  course  of  his  employ- 
ment," is  almost  if  not  identical 
with  the  British  statute  upon  this 
subject,  and  with  the  statutes  of 
practically  every  state  in  the  United 
States  except  Washington,  which 
has  a  broader  provision  on  the  fore- 
going paragraph  of  our  statute. 

It  is  the  decided  weight  of  au- 
thority in  Great  Britain  and  the 
United  States  that  an  assault  by  a 
third  party,  or  an  assault  of  the 
employer  arising  out  of  and  in  the 
course  of  the  employment,  resulting 
in  an  injury  and  disability,  is  such 
an  injury  as  comes  within  the  Work- 
men's Compensation  Law.  L.R.A. 
1917D,  112,  notes;  WilUs  v.  State 
Industrial  Commission,  78  Okla. 
216,  190  Pac.  92;  Willis  v.  Pilot 
Butte  Min.  Co.  68  Mont.  26,  190 
Pac.  124,  and  many  other  cases. 

The  facts'-  in  the  Willis  Case, 
supra,  are  somewhat  similar  to  the 
case  at  bar.  The  employee,  with 
others,  had  left  his  work  and  gath- 
ered around  a  fire  to  warm,  and  was 
not  actually  at  work.  A  fellow  em- 
ployee came  along  and  voluntarily 
and  intentionally  threw  a  piece  of 
split  dynamite  in  the  fire.  Those 
around  the  fire  were  warned  of  the 
act,  and  all  ran  away  except  the  one 
injured,  and  the  dynamite  exploded 
and  injured  him.  The  supreme 
court  held  that  Willis  was  entitled 
to  recover  under  the  Compensation 
Law  of  this  state. 

An  injury  sustained  by  an  em- 
ployee of  a  factory  from  being 
struck  by  an  apple  which  one  of  his 
fellow  employees,  a  boy,  had  thrown 
at  another  in  sport,  and  which  near- 
ly caused  the  loss  of  the  entire  sight 
of  one  eye,  was  held  by  the  New 
York  court  of  appeals  to  be  an  in- 
jury arising  out  of  and  in  the  course 
of  his  emplojmient,  within  the 
Workmen's  Compensation  Law,  in 
Leonbruno  v.  Champlain  Silk  Mills, 
229  N.  Y.  470,  128  N.  E.  711.  The 
injured  employee  was,  at  the  time, 
engaged  in  the  performance  of  his 
duties,  and  had  no  knowledge  of  the 
horseplay.  Judge  Cardozo,  who 
wrote  the  opinion,  reviewed  and  dis- 
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the  other  states,  as  well  as  cases 
arising  under  the  English  law.  In 
conclusion  he  said:  "The  risks  of 
injury  incurred  in  the  crowded  con- 
tacts of  the  factory  through  the  acts 
of  fellow  workmen  are  not  measured 
by  the  tendency  of  such  acts  to  serve 
the  master's  business.  Many  things 
that  have  no  such  tendency  are  done 
by  workmen  every  day.  The  test  of 
liability  under  the  statute  is  not  the 
mastei^s  dereliction,  whether  his 
own  or  that  of  his  representatives, 
acting  within  the  scope  of  their  au- 
liiority.  The  test  of  liability  is  the 
relation  of  the  service  to  the  injury, 
of  the  emplo3mient  to  the  risk." 

If  we  apply  this  test  to  the  case 
at  bar,  it  is  obvious  that  the  State 
Industrial  Commission  erred  in 
denying  the  petitioner  compensation 
for  his  disabilities. 

As  was  said  in  Verschleiser  v. 
Joseph  Stem  &  Son,  229  N.  Y.  192, 
128  N.  E.  126,  another  late  New 
York  case  more  directly  in  point: 
"It  may  seem  harsh  and  arbitrary 
to  impose  Uability  upon  a  master 
for  an  assault  committed  by  a  work- 
man upon  a  coworkman,  but  the  pur- 
pose and  intent  of  the  statute  is  to 
fix   an   arbitrary   liability   in   the 


involved. 
This  legislation  was  to  ameliorate  a 
social  condition, — ^not  to  define  a 
situation  or  fix  a  liability  by  an  ad- 
herence to  the  old  common  law. 
Liability  was  imposed  regardless  of 
fault, — vitally  different  from  the 
rule  under  the  common  law.  Injury 
by  an  employee,  moved  by  some 
cause  aside  from  his  regular  duties, 
may  be  considered  an  inevitable, 
however,  undesirable,  result, — a 
risk  which  is  incident  to  the  employ- 
ment of  many  persons.  It  is  a  bur- 
den which  industry  may  well  bear 
under  this  legislation." 

For  the  reasons  stated,  the  judg- 
ment of  the  State  Industrial  Com- 
mission is  reversed  and  the  cause 
remanded,  with  directions  to  pro- 
ceed in  accordance  with  the  views 
herein  expressed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


NOTE. 

The  liability  under  the  Workmen's 
Compensation  Act  for  injury  by  an 
asaault  is  the  subject  of  the  annota- 
tion following  CHICA.G0  V.  INDUSTBIAL 

Commission,  post,  688. 


STATE  OF  MINNESOTA  EX  REL.  COMMON  SCHOOL  DISTRICT 

NO.  1,  in  Itasca  County, 

V. 

DISTRICT  COURT  of  Itasca  County  in  and  for  the  Fifteenth  Judicial 

Districti 

Minneaota  Supreme  Court  — Julf/  12,  191S. 

(140  Minn.  470,  168  N.  W.  555.) 

Workmen's  compensation  —  assault  on  teacher. 

A  school  district  employed  a  young  woman  teacher  for  a  one-room  school 
in  a  densely  wooded  and  sparsely  settled  part  of  the  country.  On  her 
way  to  her  boarding  house  after  her  day's  work  at  the  schoolhouse  was 
done,  and  when  off  the  schoolhouse  grounds,  she  was  assaulted  by  an  un- 
known man  for  the  gratification  of  his  passions,  and  as  a  part  of  the 
transaction  she  was  shot  and  the  sight  of  one  eye  was  destroyed.    The 
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Workmen's  Compensation  Act  gives  compensation  for  personal  injury 
"caused  by  accident,  arising  out  of  and  in  the  course  of  employment." 
It  does  not  cover  workmen  except  while  engaged  in  or  about  the  premises 
where  their  work  is  done  or  their  service  requires  their  presence;  and  it 
excludes  "an  injury  caused  by  the  act  of  a  third  person  or  fellow  employee 
intended  to  injure  the  employee  because  of  reasons  personal  to  him,  and 
not  directed  against  him  as  an  employee  or  because  of  his  employment." 
Without  determining  whether  the  injuries  to  the  teacher  arose  in  the 
course  of  the  employment,  it  is  held  that  they  were  not  caused  by  accident 
arising  out  of  the  employment,  and  that  they  are  not  compensable  under 
the  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  588.] 


Petition  for  a  writ  of  certiorari  to  review  a  judgment  of  the  District 
Court  fpr  Itasca  County  (Wright,  J.)  awarding  compensation  under  the 
Workmen's  Compensation  Act  for  personal  injuries  to  a  teacher  in  the 
employ  of  the  relator.    Reversed. 

The  facts  are  stated  in  the  opinion  of  tiie  court 

Messrs.      Baldwin,      Baldwin,      &     ramento,  2  GaK  Ind.   Accl.  Dec.  261, 


Holmes^  for  relator 

The  injury  to  the  employee,  Olga 
Dahl,  did  not  result  from  accident  aris- 
ing out  of  and  in  the  course  of  her 
employment. 

Re  McNicol,  L.R.A.1916A,  809,  note; 
Rasmer  v.  Sligh  Furniture  Co.  L.R.A. 
1916A,  64,  note;  Linnane  v.  ^tna 
Brewing  Co.  L.R.A.1917D,  123,  note; 
Bradbury,  Workmen's  Comp.  Law,  Sd 
ed.  pp.  587  et  seq. ;  Murphy  v.  Berwick, 
43  Ir.  L.  T.  126,  2  B.  W.  C.  C.  103; 
Walther  v.  American  Paper  Co.  89  N. 
J.  L.  732,  99  Atl.  263;  Harboe's  Case, 
223  Mass.  139,  L.R.A.1916D,  933,  111 
N.  E.  709 ;  State  ex  rel.  Rau  v.  District 
Ct.  188  Minn.  250,  L.R.A.1918F,  918, 
164  N.  W.  916;  State  ex  rel.  Virginia 
&  R.  L.  Co.  V.  District  Ct.  138  Minn. 
131,  L.R.A.1918C,  116,  164  N.  W.  585; 
State  ex  rel.  H.  S.  Johnson  Sash  &  Door 
Co.  V.  District  Ct  140  Minn.  75,  L.R.A. 
1918E,  502,  167  N.  W.  283. 

Mr.  Ralph  A.  Stone,  for  respondent: 

The  injury  arose  in  the  course  of  the 
teacher's  employment. 

Munn  &  Co.  v.  Americana  Co.  83  N. 
J.  Eq.  809,  L.RJ1.1916D,  118,  91  Atl. 
87;  Rayner  v.  Sligh  Furniture  Co. 
L.R.A.1916A,  57,  note;  McNicol's  Case, 
215  Mass.  497,  L.R.A.1916A,  309,  102  N. 
E.  697,  4  N.  C.  C.  A.  522;  Milwaukee  v. 
Althofr,  156  Wis.  68,  L.R.A.1916A,  327, 
145  N.  W.  238,  4  N.  C.  C.  A.  110;  De 
Constantin  v.  Public  Service  Ccm- 
mission,  75  W.  Va.  32,  L.R.A.1916A, 
331,  83  S.  E.  88;  State  ex  rel.  Du- 
luth  Brewing  &  Malting  Co.  v.  Dis. 
trict  Ct.  129  Minn.  176,  151  N.  W. 
912;  Hills  v.  Blair,  182  Mich.  20, 148  N. 
W.  243,  7  N.  C.  C.  A.  409;  Rieflf  v.  Sac- 


cited  in  12  N.  C.  C.  A.  901 ;  Bradbury, 
Workmen's  Comp.  Sd  ed.  607;  Alder- 
idge  v.  Merry,  47  Ir.  L.  T.  5,  6  B.  W. 
C.  C.  450;  Mole  v.  Wadsworth,  6  B.  W. 
C.  C.  129. 

The  injury  arose  out  of  the  employ- 
ment. 

McNicol's  Case,  215  Mass.  497, 
L.R.A.1916A,  306,  102  N.  E.  697.  4  N. 
C.  C.  A.  522;  Bradbury,  Workmen's 
Comp.  3d  ed.  p.  465;  Bryant  v.  Fissell, 
84  N.  J.  L.  72,  86  Atl.  458,  3  N.  C.  C.  A. 
585;  Ketron  v.  United  R.  Co.  1  Cal. 
Ind.  Acci.  Dec  528,  cited  in  12  N.  G. 
C.  A.  670;  State  ex  rel.  Anseth  v.  Dis- 
trict Ct.  134  Minn.  16,  L.R.A.1916F, 
967,  158  N.  W.  713;  Murphy  v.  Ber- 
wick, 43  Ir.  L.  T.  126,  2  B.  W.  C.  C. 
103;  Schmoll  v.  Weisbrod  &  H.  Brew- 
ing Co.  89  N.  J.  L.  150,  97  Atl.  728; 
McNeil  V.  Mountain  Ice  Co.  38  N.  J.  L. 
J.  109,  affirmed  on  rehearing  in  38  N. 
J.  L.  J.  346;  Shaw  v.  Macfarlane,  52 
Scot.  L.  R.  236,  8  B.  W.  C.  C.  382; 
State  ex  rel.  People's  Coal  &  Ice  Co.  v. 
District  Ct.  129  Minn.  502,  L.R.A. 
1916A,  344,  153  N.  W.  119,  9  N.  C.  C. 
A.  129;  Mahowald  v.  Thompson-Star- 
rett  Co.  134  Minn.  113,  158  N.  W.  913, 
159  N.  W.  565;  State  ex  reL  Rau  v. 
District  Ct.  138  Minn.  250,  L.R.A. 
1918F,  918,  164  N.  W.  916. 

The  employee  is  not  precluded  from 
compensation  because  of  the  provisions 
off  8280,  subsec.  1: 

State  ex  rel.  Duluth  Brewing  ft  Malt- 
in?  Co.  v.  District  Ct.  129  Minn.  176, 
151  N.  W.  912;  Re  Schwenlein,  1  Bull. 
Ohio  Ind.  Com.  136;  Bradbury,  Work- 
men's Comp.  3d  ed.  p.  690;  Western 
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Indemnity  Co.  /.  Pillsbury,  170  Cal. 
686.  151  Pac.  398,  10  N.  C.  C.  A.  1; 
Trumbull  v.  Trumbull  Motor  Co.  1 
Conn.  Comp.  Dec.  304. 

Dibell,  C,  filed  the  following  opin- 
ion: 

Certiorari  to  the  district  court  of 
Itasca  to  review  a  judgment  award- 
ing compensation  under  the  Work- 
men's Compensation  Act  to  a  school- 
teacher in  the  employ  of  school  dis- 
trict No.  1  of  the  county. 

The  facts  are  not  in  dispute.  The 
school  district  employed  a  young 
woman  to  teach  in  the  Round  Lake 
school,  some  35  miles  from  Deer 
river  in  Itasca  county  and  25  miles 
from  Black  Duck  in  Beltrami  coun- 
ty, these  two  places  being  the  near- 
est railway  points.  The  country  is 
densely  wooded  and  sparsely  settled. 
The  school  was  a  one-room  school 
and  fifteen  pupils  attended.  The 
nearest  house  was  a  half  mile  away, 
and  the  boarding  house  was  a  mile 
or  a  mile  and  a  quarter.  On  the 
morning  of  September  20,  1916,  an 
unknown  man  asked  for  food  at  the 
boarding  place  of  the  teacher.  On 
the  evening  of  that  day,  when  her 
work  at  the  schoolhouse  was  fin- 
ished, she  started  for  her  boarding 
house,  taking  a  short  cut  through 
the  woods.  She  had  some  papers 
which  she  intended  to  correct  at 
home  in  the  evening,  and  a  book  to 
study.  As  she  was  on  her  way,  and 
when  just  off  the  school  grounds, 
she  was  criminal^  assaulted  by  this 
man  for  the  gratification  of  his  pas- 
sions, and  as  a  part  of  the  transac- 
tion he  shot  her,  destroying  the 
sight  of  her  left  eye.  Some  months 
later  his  body  was  found  in  a  creek 
some  miles  away,  with  a  bullet 
wound  through  the  heart  and  a  re- 
volver near  by.  He  had  evidently 
committed  suicide.  There  is  no  mis- 
taking the  facts  recited.  The  assail- 
ant saw  the  teacher  in  the  morning, 
lurked  about  until  the  opportunity 
came  after  she  left  school,  and  then 
committed  the  assault  for  purposes 
of  his  own. 

The  Compensation  Act  requires 
of  the  employer  compensation  "in 
every  case  of  personal  injury  or 


death  of  his  employee,  caused  by  ac- 
cident, arising  out  of  and  in  the 
course  of  employment,"  etc.  (Jen. 
Stat.  1913,  §  8203. 

The  meaning  of  the  word  "acci- 
dent" and  the  phrase  "personal  in- 
juries arising  out  of  and  in  the 
course  of  employment"  is  defined  as 
follows: 

"(h)  The  word 'accident' as  used 
in  the  phrases  'personal  injuries  due 
to  accident'  or  'injuries  or  death 
caused  by  accident'  in  this  act  shall, 
unless  a  different  meaning  is  clearly 
indicated  by  the  context,  be  con- 
strued to  mean  an  unexpected  or 
unforeseen  event,  happening  sud- 
denly and  violently,  with  or  without 
human  fault  and  producing  at  the 
time,  injury  to  the  physical  struc- 
ture of  the  body. 

"(i)  Personal  Injuries,  etc. — 
Without  otherwise  affecting  either 
the  meaning  or  interpretation  of  the 
abridged  clause,  'personal  injuries 
arising  out  of  and  in  the  course  of 
employment,'  it  is  hereby  declared : 

"Not  to  cover  workmen  except 
while  engaged  in,  on,  or  about  the 
premises  where  their  services  are 
being  performed,  or  where  their 
iservice  requires  their  presence  as 
a  part  of  such  service  at  the  time  of 
the  injury,  and  during  the  hours  of 
service  as  such  workman,  and  shall 
not  include  an  injury  caused  by  the 
act  of  a  third  person  or  fellow  em- 
ployee intended  to  injure  the  em- 
ployee because  of  reasons  personal 
to  him,  and  not  directed  agaiinst  him 
as  an  employee,  or  because  of  his 
employment."  Gen.  Stat.  1913,  § 
8230. 

It  is  not  questioned  that  a  wilful 
assault  may  be  an  accident  within 
the  definition  of  the  act.  Without 
stopping  to  consider  whether  the  in- 
jury to  the  teacher  occurred  in  the 
course  of  employment,  as  the  stat- 
ute uses  the  term,  since  she  was 
away  from  the  place  of  her  definite 
school  work,  and  on  her  way  home, 
and  upon  that  question  this  opinion 
is  not  to  be  taken  as  intimating  a 
view,  we  pass  to  a  consideration  of 
whether  it  arose  out  of  emplosmaent 
within  the  meaning  of  the  statute. 
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The  phrase,  "arising  out  of  em- 
ployment," is  usual  to  compensation 
acts,  tiiough  some  do  not  have  it, 
and  it  has  been  provocative  of  litiga- 
tion. That  under  some  circum- 
stances an  injury  from  an  assault  is 
one  caused  by  accident  arising  out 
of  the  employment  is  without  ques- 
tion ;  and  it  is  as  much  without  ques- 
tion that  under  other  circumstances 
it  is  not. 

When  the  nature  of  the  employ- 
ment is  such  as  naturally  to  invite 
an  assault,  or  when  the  employee  is 
exposed  to  an  assault  by  the  char- 
acter of  his  work,  as  when  he  is  pro- 
tecting or  in  charge  of  his  em- 
ployer's property,  and  the  assault 
naturally  results  because  of  the  em- 
ployment, and  not  because  of  some- 
thing unconnected  with  it,  so  that  it 
is  a  hazard  or  special  risk  of  the 
work,  the  cases  say  that  it  arises  out 
of  tihe  employment.  The  following 
are  illustrative:  Trim  Joint  Dist. 
School  V.  Kelly  [1914]  A.  C.  667, 
83  L.  J.  P.  C.  220,  111  L.  T.  N.  S. 
305,  30  Times  L.  R.  452,  58  Sol.  Jo. 
493,  48  Ir.  L.  T.  141,  [1914]  W.  C. 
&  Ins.  Rep.  359,  7  B.  W.  C.  C.  274, 
Ann.  Cas.  1915A,  104  (schoolmaster 
in  industrial  school  assaulted  by 
pupils)  ;  Weekes  v.  Stead,  137  L.  T. 
Jo.  180,  [1914]  W.  N.  263,  30  Times 
L.  R.  586,  83  L.  J.  K.  B,  N.  S.  1542, 
111  L.  T.  N.  S.  693,  58  Sol.  Jo.  633, 
[1914]  W.  C.  &  Ins.  Rep.  434,  6  N. 
C.  C.  A.  1010,  7  B.  W.  C.  C.  398 
(foreman  whose  duly  it  was  to  hire 
men,  those  applying  being  of  a 
rough  dass,  assaulted  by  man  to 
whom  he  refused  work)  ;  Nisbet  v. 
Rayne  [1910]  2  K.  B.  689,  80  L.  J. 
K.  B.  N.  S.  84,  103  L.  T.  N.  S.  178, 
26  Times  L.  R.  632,  54  Sol.  Jo.  719, 
8  B.  W.  C.  C.  507,  3  N.  C.  C.  A.  268 
(cashier  assaulted  and  killed  for 
purpose  of  robbing  him  of  em- 
ployer's money)  ;  Anderson  v.  Bal- 
four [1910]  2  Ir.  R.  497,  44  Ir.  L.  T. 
168,  3  B.  W.  C.  C.  588  (gamekeeper 
assaulted  by  poacher) ;  Challis  v. 
London  &  S.  W.  R.  Co.  [1905]  2 
K.  B.  154,  74  L.  J.  K.  B.  N.  S.  569, 
53  Week.  Rep.  613,  93  L.  T.  N.  S. 
380,  21  Times  L.  R.  486,  7  W.  C.  C. 
23  (engineer  driving  engine  under 


bridge  hit  by  a  stone  thrown  by  boy 
on  bridge);  Reithel's  Case,  222 
Mass.  163,  L.R.A.1916A,  304,  109 
N.  E.  951,  11  N.  C.  C.  A.  235  (mill 
superintendent  shot  by  trespasser 
whom  it  was  his  duty  to  remove)  ; 
Chicago  Dry  Kiln  Co.  v.  Industrial 
Bd.  276  111.  556,  114  N.  E.  1009, 
Ann.  Cas.  1918B,  645  (night  watch- 
man assaulted  while  protecting  em- 
ployer's property) ;  Ohio  Bldg.  Safe- 
ty Vault  Co.  v.  Industrial  Bd.  277 
lU.  96,  115  N.  E.  149,  14  N.  C.  C.  A. 
224  (watchman  assaulted) ;  Hell- 
man  v.  Manning  Sand  Paper  Co.  176 
App.  Div.  127,  162  N.  Y.  Supp.  335 
(watchman  assaulted) ;  Carbone  v. 
Loft,  219  N.  Y.  579,  114  N.  E.  1062 
(workman  assaulted  by  fellow  work- 
er, apparently  as  result  of  a  quar- 
rel) ;  Polar  Ice  &  Fuel  Co.  v.  Mul- 
ray,  67  Ind.  App.  270, 119  N.  E.  149 
(employee  whose  duty  it  was  to  col- 
lect shortages  from  deliverymen 
shot  as  result  of  quarrel  with  one  of 
them  about  collections). 

When  the  assault  is  unconnected 
with  the  employment,  is  personal  to 
the  assailant  and  the  one  assaulted, 
is  not  because  the  relation  of  em- 
ployer and  employee  exists,  and  the 
employment  is  not  the  pause,  though 
it  may  be  the  occasion,  of  the 
wrongful  act,  and  may  give  a  con- 
venient opportunity  for  its  execu- 
tion, the  cases  say  that  the  inten- 
tional injury  does  not  arise  out  of 
the  employment.  The  following  are 
illustrative:  Murphy  v.  Berwick, 
48  Ir.  L.  T.  126,  2  B.  W.  C.  C.  103 
(cook  in  hotel  assaulted  by  drunken 
customer  of  adjoining  bar) ;  Mit- 
chinson  v.  Day  Bros.  [1913]  1  K.  B. 
603,  82  L.  J.  K.  B.  N.  S.  421,  108 
L.  T.  N.  S.  193,  29  Times  L.  R.  267, 
57  Sol.  Jo.  300,  6  B.  W.  C.  C.  190 
(employee,  driver  of  a  van,  as- 
saulted and  killed  by  a  drunken  man 
under  circumstances  constituting 
manslaughter) ;  Armitage  v.  Lan- 
cashire &  Y.  R.  Co.  [1902]  2  K.  B. 
178,  71  L.  J.  K.  B.  N.  S.  778,  66  J.  P. 
613,  86  L.  T.  N.  S.  883,  18  Times 
L.  R.  648  (workman  injured  by 
piece  of  iron  thrown  by  angnry  fel- 
low workman) ;  Blake  v.  Head,  106 
L.  T.  N.  S.  822,  28  Times  L.  R.  321, 
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5  B.  W.  C.  C.  SOS  (felonious  assault 
by  employer) ;  Walther  v.  American 
Paper  Co.  89  N.  J.  L.  732,  99  Atl. 
263  (night  watchman  killed  by  fel- 
low employee  for  purpose  of  robbing 
him  of  his  pay)  ;  SchmoU  v.  Weis- 
brod  &  H.  Brewing  Co.  89  N.  J.  L. 
150,  97  Atl.  723  (collector  of  brew- 
ing company  assaulted  by  unknown 
person  in  a  rough  locality,  where 
his  work  took  him ;  no  showing  that 
motive  was  robbery  or  that  employ- 
er knew  of  character  of  locality) ; 
Harbroe's  Case,  223  Mass.  139, 
L.R.A.1916D,  933,  111  N.  E.  709 
(night  watchman  killed  by  police 
officers  who  mistook  him  for  a  rob- 
ber). 

These  and  many  other  cases  are 
cited  on  one  phase  or  the  other  of 
the  question  in  the  various  treatises 
and  annotations :  Bradbury,  Work- 
men's Comp.  pp.  587  et  seq, ;  1  Hon- 
nold.  Workmen's  Comp.  §§  87,  120; 
Dosker,  Comp.  Law,  §  113 ;  Chartres, 
Workmen's  Comp.  112-114;  notes 
in  L.R.A.1916A,  64,  309;  L.B.A. 
1917D,  123;  6  N.  C.  C.  A.  1010- 
1030,  and  11  N.  C.  C.  A.  235-254. 

There  are  no  cases  in  this  state 
of  direct  value.  State  ex  rel.  An- 
seth  v..  District  Ct.  134  Minn.  16, 
L.R.A.1916F,  957,  158  N.  W.  713, 
is  cited.  There  an  injury  to  a  bar- 
tender, who  was  struck  by  a  glass 
thrown  by  a  drunken  customer, 
was  held  to  arise  out  of  the  employ- 
ment. The  fact  that  there  was  no 
personal  altercation  was  noted. 
State  ex  rel.  H.  S.  Johnson  Sash  & 
Door  Co.  v.  District  Ct.  140  Minn. 
75,  L.R.A.1918E,  502,  167  N.  W. 
283,  is  cited.  There  it  was  recog- 
nized that  an  injury  coming  from 
horseplay  or  practical  joking  might, 
under  particular  circumstances,  be 
said  to  arise  out  of  the  employment. 
These  cases  suggest,  as  do  others 
which  we  might  cite,  and  perhaps 
particularly  so  those  which  have 
given  compensation  when  the  injury 
was  caused  by  lightning,  or  freez- 
ing, or  heat  stroke,  the  liberal  con- 
struction which  we  put,  in  favor  of 
the  employee,  upon  the  language  of 
the  statute.  It  is  not  a  question  of 
fault  or  negligence.   It  is  a  question 


of  causal  relation  between  the  em- 
ployment and  the  injury  for  which 
compensation  is  sought. 

The  cases  which  are  here  cited 
from  various  jurisdictions,  and  of 
which  we  have  indicated  briefly  the 
nature,  arose  under  statutes  not 
limiting  the  meaning  of  the  phrase, 
"arising  out  of  employment,"  by 
excluding  intentional  acts  of  third 
I>ersons.  We  find  not  more  than  a 
half-dozen  states  having  compensa- 
tion acts  with  such  a  limitation,  and 
the  English  act  has  not,  and  in  none 
having  such  limitation  do  we  find  a 
construction.  The  important  state- 
ment is  that  compensable  injuries 
"shctll  not  include  an  injury  caused 
by  the  act  of  a  third  person  or  fel- 
low employee,  intended  to  injure 
the  employee  because  of  reasons 
personal  to  him,  and  not  directed 
against  him  as  an  employee,  or  be- 
cause of  his  employment."  The  act 
of  the  unknown  man  was,  in  its  be- 
ginning, solely  to  gratify  his  per- 
sonal lust,  and  it  was  not  directed 
against  the  teacher  because  she  was 
a  teacher,  or  as  an  employee,  or  be- 
cause of  her  employment.  The  em- 
ployment may  have  given  the  occa- 
sion, and  without  the  employment 
there  might  have  been  no  oppor- 
tunity, but  there 
was  no  causal  con- 
nection between  the 
employment  and  the 
criminal  act  of  the  unknown  assail- 
ant. Whether,  without  the  clause 
excluding  intentional  Injuries  by 
third  persons  for  personal  reasons 
and  unconnected  with  the  employ- 
ment, there  could  be  compensation, 
we  do  not  inquire.  In  any  event  the 
statutory  exclusion  is  elective  to 
prevent  compensation. 

In  reaching  this  conclusion  we 
have  examined  all  tibe  cases  cited  to 
us,  and  the  carefully  prepared  and 
helpful  memorandum  of  the  trial 
court. 

Judgment  reversed. 

XOTB. 

The  above  decision  is  in  accord  with 
the  conclusion  in  other  cases  where. 


Worlcmen'a 
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for  purposes  unconnected  with  the  em- 
ployment, an  assault  was  committed  on 
an  employee  by  a  third  person.  The 
tener&l  subject  of  right  to  recover 


under  the  Workmen's  Compensatimi 
Act  in  case  of  injury  from  assault  is 
covered  in  the  annotation  to  Chicago 
V.  Industrial  Commission,  pos^  588. 


MARY  E.  CRANNEyS  CASE.  ' 
RE  HOTEL  ESSEX  et  aL,  Appts.      . 

Maaaat^usetts  Supreme  Judicial  Court  —  February  29,  101O. 
(282  Mass.  149.  122  N.  E.  266.) 

Workmen's  compensation  —  homicide  •—  injarjr  arising  oat  of  empkqrment. 

1.  The  killing  of  the  head  waiter  of  an  hotel  by  a  waiter  whom  he  had 
discharged  for  breach  of  discipline,  while  such  head  waiter  is  at  luncheon 
in  the  hotel,  arises  out  of  his  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

iSee  note  on  thi»  ^juestion  beginning  on  page  588.] 


— what  injuries  arise  out  of  employ- 
ment. 

2.  So  Ions:  as  an  employee,  while  in 
the  performance  of  his  employer's 
business,  properly  exercises  the  au- 
thority  conferred   upon   him  by  his 


contract  of  employment,  injuries  re- 
ceived by  him,  resulting  from  such 
employment,  arise  out  of  the  employ- 
ment, within  the  Workmen's  Compen- 
sation Act. 

[See  28  R.  C.  L.  797.] 


Appeal  by  the  employer  and  the  insurer  from  a  decree  of  the  Superior 
Court  for  Suflfolk  County  (Brown,  J.),  affirming  an  award  to  claimant  in 
a  proceeding  by  her  under  the  Workmen's  Compensation  Act  to  recover 
compensation  for  the  death  of  her  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Sawyer,  Hardy,  Stone,  &     that  the  deceased  was  head  waiter 


Morrison  and  Gay  GleasMi  for  appel- 
lant insurer. 
Mr.  James  H.  Cline  for  appellee. 

praley,  J.,  delivered  the  opinion 
of  the  court: 

The  case  was  heard  in  the  first 
instance  by  a  single  member  of  the 
Industrial  Accident  Board,  whose 
decision  for  the  claimant  was  af- 
firmed on  review  by  the  full  board. 
While  the  insurer  concedes  that 
there  was  some  evidence  to  support 
most  of  the  findings  of  fact,  we  are 
satisfied,  upon  reading  the  evidence, 
which  includes  the  statement  of 
Zacharachi,  who  shot  and  killed  the 
employee,  that  all  of  the  findings 
were  warranted.  The  findings  are 
as  follows:  "The  employee  .  .  . 
was  shot  and  killed  on  Aufirust  28, 
1916,  by  one  Stellianos  Zacharachi; 


at  the  Hotel  Essex  and  had  been 
such  for  two  and  one-half  years  prior 
to  the  shooting;  that  the  deceased 
employee  had  been  employed  as  a 
waiter  and  as  head  waiter  at  the 
hotel  for  about  sixteen  years;  that 
his  duties  as  head  wait^  embraced 
the  hiring  and  discharging  of  wait- 
ers, their  conlrol  while  on  duty,  and 
the  maintenance  of  discipline  among 
them ;  that  Zacharachi,  the  assailant, 
had  been  employed  as  a  waiter  at 
the  hotel  for  about  twenty  years; 
that  prior  to  the  claimant's  decedent 
becoming  head  waiter  Zacharachi 
had  enjoyed  special  privileges  not 
enjoyed  by  the  other  waiters,  in- 
cluding a  special  station  and  shorter 
hours;  that  the  deceased,  in  the 
interest  of  discipline  and  to  al- 
lay dissatisfaction  among  the  other 
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waiters  and  promote  the  interests 
of  his  employer,  took  these  privi- 
lesres  away  from  Zacharachi;  that 
a    few    weeks    before    the    shoot- 
ing Zacharachi  had  been  discharged 
because  he  was  not  a  member  of  the 
waiters'  union,  and  that  immediate- 
ly prior  to  tiie  shooting  the  deceased 
had  voluntarily  re-employed  Zach- 
arachi, but  had  not  given  him  his 
old  station ;  that  Zacharachi  was  of 
an  excitable  temperament,  was  made 
ugly  by  drinking  liquor;  that  Zach- 
arachi was  an  habitual  drinker  for  a 
long  period  of  years  and  that  he 
habitually  carried  a  pistol;  that  his 
drinking  habits  and  the  effect  of 
liquor  on  him,  and  the  fact  that  he 
<:arried    a    pistol,    were    generally 
known  at  the  hotel;  that  about  a 
month  before  the  shooting  a  pistol 
belonging  to  Zacharachi  was  taken 
away  from  lUm  at  the  hotel  and 
placed  in  the  custody  of  the  book- 
keeper;  that  on   the  morning   of 
August  28,  1916,  Zacharachi  came 
in  to  work  and  did  some  work ;  that 
about  11  A.  M.  he  had  some  words 
with  the  deceased  in  regard  to  his 
work;  that  he  refused  to  obey  the 
orders  of  the  deceased  and  was  told 
that  he  was  discharged ;  that  he  was 
very  angry  and  became  further  in- 
flamed by  a  couple  of  drinks  which 
he  secured  at  the  hotel  bar;  that 
while  angry  and  inflamed  by  liquor 
he  sought  out  the  deceased  employee, 
had  some  further  words  with  the 
deceased  in  regard  to  his  employ- 
ment, and  then  shot  and  killed  him; 
that  the  shooting  occurred  while  the 
deceased  employee  was  eating  his 
luncheon,  shortly  after  2  o'clock; 
that  his  luncheon  was  furnished  to 
him  as  a  part  of  his  contract  of  em- 
ployment;  that   the   deceased   was 
free  to  leave  the  hotel  from  2  o'clock 
until  5 :30  in  the  afternoon,  but  that 
he  was  subject  to  call  while  in  the 
hotel,  and  customarily  returned  to 
his  place  of  employment  in  the  din- 
ing room  after  eating  his  luncheon," 
It  is  unnecessary  to  discuss  the 
questions    whether    the    employer 
knew  of  Zacharachi's  habits  in  the 
use  of  intoxicating  liquors  or  of 
carrying  a  pistol,  or  that  drinking 


caused  him  to  be  ugly,  as  the  deci- 
sion is  put  on  the  ground  that  the 
employee  "was  shot  and  killed  sole- 
ly by  reason  of  his  performance  of 
his  duties  as  a  head  waiter,  and  that, 
as  it  turned  out,  his  death  resulted 
from  a  risk  of  his  employment,  and 
flowed  from  that  source  as  a  ration- 
al consequence." 

The  insurer,  relying  on  McNicol's 
Case,  215  Mass.  497,  L.R.A.1916A, 
306, 102  N.  E.  697, 4  N.  C.  C.  A.  522, 
contends  that  compensation  cannot 
be  awarded,  as  the  casualty  could  not 
have  been  reasonably  foreseen  by 
the  employer,  and  therefore,  not  be- 
ing a  risk  of  the  employment,  it  does 
not  arise  out  of  it.  The  shooting 
occurred  in  the  employer's  dining 
room  while  Cranney  was  at  lunch- 
eon. It  is  manifest  that  he  lost  his 
life,  not  because  of  any  quarrel  of 
his  own  with  the  assailant,  but  be- 
cause he  faithfully  and  properly 
discharged  the  duty  owed  to  his  em- 
ployer, and  thereby  incurred  the 
resentment  of  Zacharachi,  "The 
servant  must  serve  in  the  master's 
way  as  he  is  directed,  or,  in  emer- 
gencies, as  he  has  reason  to  believe 
the  master  would  approve  were  he 
present  or  as  he,  a  faithful  servant, 
owing  to  his  master  fealty  and  aid 
in  time  of  peril,  ought." 

It  was  plainly  in  the  employer's 
interest  and  for  its  benefit  that  Zach- 
arachi should  be  discharged,  and 
when  Cranney  was  hired  and  in- 
trusted with  tills  general  authority, 
which  he  exercised  ^„,,j„,,, 
in  a  reasonable  and  eompmiiatioB— 
suitable  way,  it  was  f^'Siy  ltr.i»« 
contemplated     that  o«t  ot  emyior- 
whatever  bef eU  him  ""*' 
when  acting.strictly  within  the  scope 
of  his  employment,  even  if  the  time 
and  conditions  could  not  be  forecast, 
was  incidental  to  and  ptai  of  the  em- 
ployment.   "The  rational  mind  must 
be  able  to  trace  the  resultant  person- 
al injury  to  a  proximate  cause  set  in 
motion  by  the  employment,  and  not 
by  some  other  agency,  or  there  can 
be  no  recovery."     Madden's  Case, 
222  Mass.  487,  495,  L,R,A,1916D, 
1000,  111  N.  E.  383. 

It,  moreover,  is  reasonably  with- 
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in  the  common  experience  of  man- 
kind that  the  general  nature  of 
what  Cranney  would  have  to  do  in 
maintaining  discipline  if  a  waiter 
persisted  in  disobeying  orders,  and 
the  possible  anger  and  desire  "to  get 
even,"  of  a  waiter  discharged  under 
such  circumstances,  could  be  fore- 
seen in  the  sense  that  such  incidents 
are  not  mere  figments  of  the  imagi- 
nation, but  incidents  which  might 
occur  in  the  ordinary  course  of 
human  affairs. 

"That  murder  resulted  instead  of 
a  broken  bone  is  of  slight,  if,  indeed, 
it  is  of  any,  significance.  This  in- 
jury was  one  to  which  the  employee 
was  exposed  by  reason  of  his  em- 
ployment. .  .  .  The  causative 
danger  was  peculiar  to  his  work. 
It  was  incidental  to  the  character 
of  the  employment,  and  not  inde- 
pendent of  the  relation  of  master 
and  servant.  Although  unforeseen, 
and  the  consequence  of  what,  on  this 
record,  appears  to  have  been  a  crime 
of  the  highest  magnitude,  yet  now, 
after  the  event,  it  appears  to  have 
had  its  origin  in  a  hazard  connected 
with  the  employment,  and  to  have 
flowed  from  that  source  as  a  rational 
consequence.  Tried  by  the  test  sug- 
gested in  McNicoI's  Case,  215  Mass. 
497,  499,  L.R.A.1916A,  306,  102  N. 
E.  697,  4  N.  C.  C.  A.  522,  the  injury 
seems  to  have  arisen  in  the  course 
of  the  employment."  Reithel's  Case, 
222  Mass.  168,  165,  L.R.A.1916A, 


304,  109  N.  E.  962,  IX  N.  C.  C.  A. 
235. 

We  are  of  opinion  that,  so  long  a& 
the  employee,  while  _^^„  ,^„,„ 
m  the  performance  ari>e  oa«  or 
of  the  employer's  — "»•"—■*• 
business,  properly  exercises  the  au- 
thority conferred  upon  him  by  his 
contract  of  employment,  injuries  re- 
ceived by  him,  resulting  from  such 
emplojTnent,  arise  out  of  the  employ- 
ment, and  if  death  ensues,  as  in  the 
case  at  bar,  his  dependents  are  en- 
titled to  compensation.  McNicoI's 
Case,  215  Mass.  497,  L.R.A.1916A,. 
306, 102  N.  E.  697, 4  N.  C.  C.  A.  522, 
Reithel's  Case,  222  Mass.  163.  L.R.A. 
1916A,  304,  109  N.  E.  951,  11  N. 
C.  C.  A.  235;  Von  Ette's  Case,  22a 
Mass.  56,  L.R.A.1916D.  641,  111  N. 
E.  696, 12  N.  C.  C.  A.  551 ;  Harbrt)e'» 
Case.  223  Mass.  139,  L.R.A.1916D, 
933,  111  N.  E.  709..  The  decree 
should  be  affirmed. 


NOTE. 

The  conclusion  in  the  above  case  is 
in  harmony  with  other  decisions  in 
which  the  fact  that  one  of  the  em- 
ployees was  a  superior  was  an  element. 
The  general  question  of  right  to  re- 
coyer  under  the  Workmen's  Compen- 
sation Act  in  case  of  injury  from  as- 
sault is  covered  in  the  annotation  to 
Chicago  v.  Imdusxbial  CouuuuiioN,. 
post,  688. 


CITY  OF  CHICAGO,  Plff.  in  Err., 

V. 

INDUSTRIAL  COMMISSION  et  al. 

tttinoU  Supreme  Court  — AprU  21,  1020. 
(292  lU.  406,  127  N.  E.  49.) 

Workmen's  compensation  —  assault  by  fellow  servant  —  personal  qnarreh 

1.  An  injury  from  an  assault  by  one  employee  upon  another,  because 
the  latter  would  not  get  or  give  him  a  drink  of  water,  does  not  arise  out 
of  the  employment  within  the  meaning  of  the  Workmen's  Compensation 
Act. 

[See  note  on  this  question  beginning  on  page  588.] 
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— what  accidents  within.  had  its  origin  in  some  risk  of  the  em- 

2.  To  be  within  the  operation  of  the  plosonent. 

Workmen's  Compensation  Act,  the  ac-  [See  28  R.  C.  L.  797.] 
cident  causing  the  injury  must  have 


Error  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to  review  a 
judgment  affirming  an  award  of  the  Industrial  Commission  in  a  proceeding 
by  claimant  under  the  Workmen's  Compensation  Act  to  recover  compen- 
sation for  the  death  of  her  husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Samuel  A^Ettelson,  William     various  that  it  is  impossible  to  es- 


H.  Devenish,  and  Robert  H.  Farrell 

for  plaintitf  in  error. 

Messrs.  Joseph  P.  Mahoney  and  W. 
P.  Quinby  for  defendants  in  error. 

Dunn,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

John  Gallagher,  a  laborer  in  the 
employ  of  the  city  of  Chicago,  was 
at  work  on  August  3,  1917,  loading 
sand  from  a  freight  car  into  wagons 
near  the  municipal  pier.  He  got 
dovm  from  the  car  and  went  to  a 
hydrant  to  get  a  can  of  drinking 
water,  with  which  he  returned  to 
the  car.  A  negro  named  Ramsey 
was  working  on  an  adjoining  car, 
and  asked  Gallagher  for  a  drink, 
but  Gallagher  told  him  to  get  his 
own  water.  Ramsey  called  him  a 
name  and  told  him  to  climb  on  the 
car  and  he  would  knock  his  head. 
Gallagher  said  nothing,  but  after 
standing  there  for  a  few  minutes 
climbed  upon  the  car  to  go  on  with 
his  work,  and  Ramsey  called  him  a 
name  and  struck  him  on  the  head 
with  a  shovel.  Gallagher  died  as  a 
result  of  the  injury,  and  the  Indus- 
trial Commission  affirmed  a  decision 
of  an  arbitrator  allowing  compensa- 
tion to  his  widow.  The  circuit  court 
confirmed  the  decision  of  the  Indus- 
trial Commission,  and  upon  the  pe- 
tition of  the  city  a  writ  of  error  was 
awarded  to  review  the  judgment  of 
the  circuit  court. 

The  only  question  in  the  case  is 
whether  the  accident  arose  out  of 
the  deceased's  employment.  The 
rule  is  that  an  accident,  to  be  within 
the  Compensation  Act  (Kurd's  Rev. 
Stat.  1917,  chap.  48, 

:jsr?«sr«.«-  §§  126-1521),  must 

^mmb'"'''""'*'     "*^®  ^^^  '*^  origin 

in  some  risk  of  the 

employment,  but  the  cases  are  so 


tablish  a  fixed  rule  for  determining 
that  is  a  risk  of  the  employment. 
We  have  held  that  an  injury  to  an 
employee  in  a  fight  with  another 
employee,  growing  out  of  a  quarrel 
about  the  employer's  work  in  which 
they  were  engaged,  arises  out  of  the 
employment.  In  Pekin  Cooperage 
Co.  v.  Industrial  Commission,  286 
111.  31,  120  N.  E.  530,  we  held  that 
there  must  be  some  causal  relation 
between  the  employment  and  the  in- 
jury, and  though  it  is  not  necessary 
that  the  injury  be  one  which  ought 
to  have  been  foreseen  or  expected, 
it  must  be  one  which,  after  the 
event,  may  be  seen  to  have  had  its 
origin  in  the  nature  of  the  employ- 
ment. The  injury  for  which  the 
claimant  was  held  in  that  case  to  be 
entitled  to  compensation  was  re- 
ceived in  a  fight  with  another  em- 
ployee, growing  out  of  a  quarrel  in 
regard  to  the  manner  of  doing  their 
work,  and  it  was  held  for  this  rea- 
son that  it  might  be  inferred  that 
the  injury  arose  out  of  the  employ- 
ment, because,  where  men  are  work- 
ing together  at  the  same  work, 
differences  may  be  expected  to  arise 
about  the  manner  of  doing  the  work, 
the  use  of  tools,  interference  of  the 
workmen  with  one  another,  or  other 
details.  Swift  &  Co.  v.  ladustrial 
Commission,  287  111.  564,  122  N.  E. 
796,  was  also  a  case  of  an  injury 
received  in  a  fight  between  two  em- 
ployees. The  decision  holding  that 
the  dispute  arose  out  of  the  employ- 
ment, and  that  the  employer  was  lia- 
ble for  compensation,  was  based 
upon  the  proposition  that  the  alter- 
cation grew  out  of  matters  con- 
nected with  the  employee's  work. 
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and  was  not  purely  a  personal  one 
entirely  outside  the  scope  of  his  em- 
ployment. These  cases  were  entire- 
ly different  from  the  present  case. 
The  felonious  assault  which  was 
made  upon  the  deceased  was  with- 
out any  excuse.  It  had  no  more  con- 
nection with  the  work  in  which  he 
was  engaged  than  if  Ramsey  had 
been  a  loiterer  on  the  street  and  had 
asked  for  a  drink  from  Gallagher's 
can.  There  was  no  causal  relation 
between  the  work  and  the  assault. 
The  affair  was  purely  personal,  with 
no  reference  to  the  emplosmaent. 
Ramsey  and  Gallagher  happened  to 
be  at  the  same  place  beicause  of  their 


employment,  but  an  injury  done  by 
one  to  the  other  on  account  of  some 
purely  personal  grudge,  which  this 
proximity  gave  an  opportunity  to 
Inflict,  was  not  a  result  of  the  em- 
ployment. There  was  no  causal  con- 
nection between  the  conditions  un- 
der which  the  work  was  to  be  done 
and  ,  the  injury.  _^„„„  „y 
The  mjury  was  not  *eiiow  aerTsnt— 
incidental  to  the  »•"»->'«»"«•- 
character  of  the  business,  but  the 
deceased  would  have  been  equally 
exposed  to  it  entirely  apart  from  his 
employment. 

The  judgment  will  be  reversed, 
and  the  award  set  aside. 


ANNOTATION. 
Workmen's  compensation;  injury  from  assaulL 


I.  Accidental  injury,  588. 
n.  Arising  ont  of  and  in  tlie  coarse  of 
employment: 

1.  Generally,  589. 

2.  Assault  by  one  employee  apon 

another: 

a.  Generally,  690. 

b.  Superior   and   inferior  em- 

ployees, 592. 

c.  Personal  ill  will,  594. 

8.  By  one  other  than  employee,  695. 

As  to  applicability  of  workmen's 
compensation  acts  to  watchmen,  in- 
cluding cases  of  assaults  on  such  per- 
sons, see  annotation  in  6  A.L.R.  678, 
and  supplemental  annotation  thereto, 
appended  to  Munro  v.  Williams,  18 
AJLR.  608. 

As  to  right  to  compensation  under 
workmen's  compensation  acts  in  case 
of  injuries  through  horseplay,  or  fool- 
ing, see  annotation  to  Hollenbeck  ▼. 
HoUenbeck,  13  A.L.R.  524. 

For  recovery  under  workmen's  com- 
pensation acts  for  injury  occurring  as 
result  of  labor  trouble,  see  annotation 
to  Rourke's  Case,  IS  A.L.R.  649. 

I.  Aoetdental  injury. 
It  is  now  well  settled  that  the  fact 
that  an  injury  is  the  result  of  the  wil- 
ful or  criminal  assault  of  a  third  per- 
son does  not  prevent  the  injury  from 
being  accidental  within  the  meaning  of 
the  workmen's  compensation  acts. 
Westctrn  Indemnity  Co.  v.  Pillsbnry 


(1916)  170  Cal.  686,  151  Pac.  893,  10 
N.  C.  C.  A.  1;  San  Bernardino  County 
T.  Industrial  Acci.  Commission  (1917) 
35  CaL  App.  33,  169  Pac.  255;  Mc- 
Nicol's  Case  (1913)  215  Mass.  497, 
LJI.A.1916A,  806,  102  N.  E.  697,  4  N. 
C.  C.  A.  522;  Willis  v.  Pilot  Butte  Min. 
Co.  (1920)  58  Mwit.  26,  190  Pac.  124; 
Heitz  V.  Ruppert  (1916)  218  N.  Y.  148, 
L.R.A.1917A,  344,  112  N.  E.  750;  Stas- 
MAS  V.  Rock  Island  Coal  Min.  Co. 
(reported  herewith)  ante,  576;  Kelly 
V.  Trim  Joint  Dist.  School  (1913)  47 
Ir.  L.  T.  151,  6  B.  W.  C.  C.  921,  af- 
firmed in  [1914]  A.  C.  (Eng.)  667,  7 
B.  W.  C.  C.  274,  83  L.  J.  P.  C.  N.  S. 
220,  111  L.  T.  N.  S.  305,  30  Times  L. 
R.  452,  58  Sol.  Jo.  493,  48  Ir.  L.  T.  141, 
[1914]  W.  C.  &  Ins.  Rep.  859,  Ann.  Cas. 
1915A,  104. 

Thus,  in  Stashas  v.  Rock  Island 
Coal  Min.  Co.  (reported  herewith) 
ante,  576,  an  assault  on  a  miner  by  an- 
other employee,  while  seeking  the 
cage  to  ascend,  was  held  an  accidental 
injury. 

And  the  injury  was  held  accidental 
in  McNicoI's  Case  (1918)  216  Mass. 
497,  L.R.A.1916A,  306,  102  N.  E.  697,  4 
N.  C.  C.  A.  522,  where  a  workman  was 
assaulted  by  an  intoxicated  fellow 
workman. 

And  Injuries  resulting  from  per- 
sonal contact  between  two  employees, 
caused  by  a  dispute  over  the  employ- 
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er's  work,  are  accidental,  within  the 
meaning  of  the  New  York  statute. 
Heitz  V.  Ruppert  (1916)  218  N.  Y. 
148,  L.RJ^.1917A,  847,  112  N.  E.  750. 

And  the  injury  was  held  accidental 
where  a  section  foreman  was  assaulted 
by  a  member  of  his  gang  during  an 
altercation.  Western  Indemnity  Co.  y. 
Pillsbury  (1915)  170  CaL  686, 151  Pae. 
398,  10  N.  C.  C.  A.  1. 

And  it  was  held  in  Spang  t. 
Broadway  Brewing  &  Malting  Go. 
(1918)  182  App.  Div.  443,  169  N.  Y. 
Supp.  574,  that  an  injury  caused  de- 
liberately and  wilfully,  by  a  third  per- 
son, might  be  an  accidental  injury 
within  the  meaning  of  the  New  York 
act. 

And  injury  by  assault  was  held, 
without  discussion,  to  be  an  accident, 
in  Nevich  v.  Delaware,  L.  &  W.  R.  Co. 
(1917)  90  N.  J.  L.  228,  L.RJL1917E. 
847,  100  Atl.  234. 

The  same  view  has  been  taken  by 
the  English  courts. 

Thus,  an  assistant  schoolmaster  in 
an  industrial  school,  who  died  from  a 
fracture  of  the  skull  and  other  inju- 
ries as  a  result  of  an  assault  com- 
mitted upon  him  by  several  boys  in  the 
school,  in  pursuance  of  a  prearranged 
plan,  was  held. to  have  suffered  an  in- 
jury by  accident.  Kelly  v.  Trim  Joint 
Dist.  School  [1913]  W.  C.  &  Ins.  Rep. 
401,  47  Ir.  L.  T.  151,  6  B.  W.  C.  C. 
921,  affirmed  in  [1914]  A.  C.  (Eng.) 
667,  111  L.  T.  N.  S.  806,  80  Times  L. 
R.  452,  [1914]  W.  N.  177,  7  B,  W.  C.  C. 
274,  83  L.  J.  P.  G.  N.  S.  220,  68  Sol.  Jo. 
498,  48  Ir.  L.  T.  141,  [1914]  W.  C.  & 
Ins.  Rep.  369,  Ann.  Cas.  1915A,  104. 

And  the  murder  of  a  cashier  for  the 
sake  of  robbery  is  an  accident  within 
the  meaning  of  the  statute.  Nisbet  t. 
Bayne  [1910]  2  K.  6.  (Eng.)  689,  80 
L.  J.  K.  B.  N.  S.  84,  103  L.  T.  N.  S.  178, 
26  Times  L.  R.  632,  64  Sol.  Jo.  719,  3 
B.  W.  C.  C.  507,  8  N.  C.  C.  A.  268. 

And  it  has  been  held  that  a  game- 
keeper who  was  beaten  by  poachers 
sustained  an  injury  by  accident  with- 
in the  meaning  of  the  Compensation 
Act.  Anderson  ▼.  Balfour  [1910]  2 
Ir.  B.  497,  44  Ir.  L.  T.  168,  8  B.  W.  C. 
C.688. 

.  And  in  C!hallis  v.  London  &  S.  W.  R. 
Co.  [1906]  2  K.  B.  (Eng.)  164,  74  L. 


J.  K.  B.  N.  S.  669,  53  Week.  Rep.  613, 
98  L.  T.  N.  S.  830,  21  Times  L.  R.  486, 
7  W.  C.  C.  23,  it  was  held  that,  al- 
though the  injury  was  caused  by  a 
stone  wilfully  thrown  by  a  boy,  it 
might  be  said  to  be  an  "accident"  from 
the  standpoint  of  the  one  who  suf- 
fered the  injury. 

//.  ArMng  ota  o/  and  in  th*  oomtm  •/ 
etnploym»nt, 

1.  Generally. 

Where  the  assault  is  of  such  a  char- 
acter as  is  incidental  to  the  employ- 
ment,-:—that  is,  such  as  is  likely  to 
happen  because  of  the  very  nature  of 
the  work  performed, — it  has  been  held 
to  arise  out  of  and  in  the  course  of  the 
employment  within  the  meaning  of  the 
workmen's  compensation  acts. 

California. — ^Atolia  Min.  Co.  v.  In- 
dustrial Acci.  Ckmunission  (1917)  176 
Cal.  691,  167  Pac^  148;  0.  L.  Shafter 
Estate  Co.  v.  Industrial  Acci.  Commis- 
sion (1917)  176  Cal.  522,  166  Pac.  24. 

Connecticut.  —  Jacquemin  v.  Turner 
&  S.  Mfg.  Co.  (1918)  92  Conn.  882, 
L.RJ^.1918E,  496,  103  Atl.  116. 

niinoia — ^Pekih  Cooperage  Co.  v.  In- 
dustrial Bd.  (1917)  277  111.  68,  115  N. 
E.  128. 

Indiana. — Polar  Ice  &  Fuel  Co.  t. 
Mulray  (1918)  67  Ind.  App.  270,  119 
N.  E.  149. 

Massachosetts.  —  Cramney's  Case 
(reported  herewith)  ante,  684. 

Michigan. — Marshall  v.  Baker-Vaw> 
ter  Co.  (1919)  206  Mich.  466. 178  N.  W. 
191. 

Minnesota. — State  ex.  Ire.  Anseth  v. 
District  (X  (1916)  184  Minn.  16, 
L.R.A.1916P,  957, 158  N.  W.  718. 

New  Jersey. — Nevich  v.  Delaware,  L. 
&  W.  R.  Co.  (1917)  90  N.  J.  L.  228, 
L.R.A.1917E,  847,  100  Atl.  234;  Emer- 
ick  V.  Slavonian  Roman  Greek  Cath- 
olic Union  (1919)  93  N.  J.  L.  282,  108 
Atl.  228. 

New  York.  —  Re  Slane  (1917)  179 
App.  Div.  952,  186  N.  Y.  Supp.  1112; 
Spang  V.  Broadway  Brewing  &  Malt- 
ing Co.  (1918)  182  App.  DiT.  443.  169 
N.  Y.  Supp.  574. 

Ohio.  —  Industrial  Commission  ▼. 
Pora  (1919)  100  Ohio  St  218,  126  N. 
E.  662. 

England.— Trim  Joint  Dist  School 
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V.  Kelly  [1914]  A.  C.  667,  88  L.  J.  P.  C. 
N.  S.  220,  111  L.  T.  N.  S.  305,  30  Times 
L.  R.  452>  58  Sol.  Jo.  493,  7  B.  W.  C.  C. 
274.  48  Ir.  L.  T.  141,  Ann.  Gas.  1915A, 
104,  [1914 J  W.  C.  &  Ins.  Rep.  359;  Nis- 
bet  T.  Rayne  [1910]  2  K.  B.  689,  80  L. 
J,  K.  B.  N.  S.  84,  103  L.  T.  N.  S.  178, 
26  Times  L.  R.  632,  64  Sol.  Jo.  719,  3 
B.  W.  C.  C.  607,  8  N.  C.  C.  A.  268; 
Weekea  v.  Stead  [1914]  W.  N.  263,  80 
Times  L.  R.  586,  83  L.  J.  K.  B.  N.  S. 
1542,  111  L.  T.  N.  S.  693,  58  Sol.  Jo. 
633,  7  B.  W.  C.  C.  398, 137  L.  T.  Jo.  180, 
[1914]  W.  C.  &  Ins.  Rep.  434, 6  N.  C.  C. 
A.  1010. 

Scotland.  —  M'lntyre  v.  Rodger 
(1903)  6  Sc.  Sess.  Gas.  6th  series,  176, 
41  Scot.  L.  R.  107,  11  Scot.  L.  T.  467; 
Shaw  V.  Macfarlane  (1914)  52  Scot 
L.  R.  236,  8  B.  W.  G.  G.  382. 

The  rule  governing,  in  case  of  in- 
jury to  an  employee  by  assault,  has 
also  been  stated  as  follows:  "If  one 
employee  assaults  another  employee 
solely  to  gratify  his  feeling  of  anger 
or  hatred,  the  injury  results  from  the 
voluntary  act  of  the  assailant,  and  can- 
not be  said  to  arise  either  directly  out 
of  the  employment  or  as  an  incident  to 
it.  But  when  the  employee  is  as- 
saulted while  he  is  defending  his  em- 
ployer,, or  his  employer's  property,  or 
his  employer's  interests,  or  when  the 
assault  is  incidental  to  some  duty  of 
his  employment,  the  injuries  he  suf- 
fers in  consequence  of  the  assault  will, 
as  a  rule,  arise  out  of  the  employment. 
He  will  then  be  serving  his  employer's 
ends,  and  not  his  own."  Jacquemin  v. 
Turner  &  S..Mfg.  Co.  (Conn.)  supra. 

In  Blake  v.  Head  [1912]  W.  G.  Rep. 
(Eng.)  198,  106  L.  T.  N.  S.  822,  28 
Times  L,  R.  321,  5  B.  W.  G.  G.  303,  it 
was  held  that  an  injury  caused  by  an 
intentionally  felonious  assault  by  an 
employer,  in  a  fit  of  melancholia,  up- 
on the  workman,  does  not  arise  out  of 
the  employment. 

9.  itmtnitt  hp  one  emploj/ee  upon  an- 


a.  demerallff. 
While  the  foregoing  rule  seems  to 
be  generally  recognized,  as  might  be 
expected,  its  application  to  specific 
cases,  depending  as  it  does  upon  the 
facts,  has  resulted  in  some  lack  of 


harmony.  It  may  be  said,  however, 
that  in  most  instances^  where  an  as- 
sault by  one  employee  upon  another 
has  grown  out  of  some  incident  of  the 
employment,  it  has  been  held  to  be 
within  the  act. 

In  Hinchuk  v.  Swift  &  Go.  (1921) 
—  Minn.  — ,  182  N.  W.  622,  where  two 
employees  quarreled  over  the  manner 
of  doing  their  work,  and  one  of  them 
picked  up  a  piece  of  iron  pipe  and 
struck  and  killed  the  other,  it  was 
held  that  a  recovery  could  be  had  un- 
der the  Minnesota  Compensation  Act, 
providing  for  compensation  in  every 
case  of  personal  injury  or  death  of  an 
employee  caused  by  accident  arising 
out  of  and  in  the  course  of  his  em- 
plojrment,  although  the  act  defined  ac- 
cident as  an  unexpected  or  unforeseen 
event,  happening  suddenly  and  vio- 
lently, with  or  without  human  fault, 
and  also  provided  that  the  act  did  not 
"include  an  injury  caused  by  .  .  . 
a  third  person  or  fellow  employee 
.  .  .  because  of  reasons  personal  to 
him,  and  not  directed  against  him  as 
an  employee,  or  because  of  his  em- 
plojrment."  The  court  stated  that  the 
principle  applicable  to  such  cases  is 
that  the  injury  is  included  within  the 
statute  if  there  is  some  causal  relation 
between  the  employment  and  the  in- 
jury, and  said :  "Not  that  the  injury 
must  be  one  which  ought  to  have  been 
foreseen,  but  it  must  be  one  which, 
after  the  event,  may  be  seen  to  have 
had  its  origin  in  the  nature  of.  the 
employment." 

In  Mueller  v.  Klingman  (1919)  — 
Ind.  App.  — ,  125  N.  E.  464,  the  injury 
was  held  to  have  been  caused  by  an 
accident  arising  out  of  and  in  the 
course  of  the  employment,  where  a 
workman  on  a  building  was  struck  in 
the  head  with  a  hammer,  thrown  by 
another  employee,  who  entered  into  an 
argument  with  the  employee  injured, 
in  regard  to  helping  him  with  hia 
work. 

And  in  Stasmas  t.  Rock  Island 
Coal  Min.  Co.  (reported  herewith) 
%nte,  576,  an  injury  to  a  miner  who  was 
assaulted  by  another  employee  while 
waiting  for  the  cage  to  ascend  was 
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beld  to  liave  arisen  oat  of  and  in  the 
course  Of  his  employment. 

And  a  miner,  who,  while  acting 
within  the  course  of  his  employmjant, 
was  shot  by  one  of  the  armed  guards 
at  the  mine,  was  held  entitled  to  com- 
pensation, where  the  shot  was  fired 
by  the  guard  while  acting  within  what 
he  might  reasonably  suppose  to  be  the 
course  of  his  employment.  Atolia  Min. 
Co.  v;  Industrial  Acci.  Commission 
(1917)  176  Cal.  691,  167  Pac.  148. 

And  an  employee  who  was  injured 
by  the  pushing  and  jostling  of  a  line 
of  employees,  while  they  were  waiting 
to  receive  their  pay  at  the  office  win- 
dow, was  held  to  have  suffered  inju- 
ries by  accident  arising  out  of  the  em- 
ployment. Pekin  Cooperage  Co.  ▼.  In- 
dustrial Bd.  (1917)  277  UL  68,  116  N. 
E.  128. 

And  in  Pekin  Cooperage  Co.  ▼.  In- 
dustrial Ck>mmi88ion  (1918)  286  UI. 
31,  120' N.  B.  530,  the  evidence  was 
held  sufficient  to  show  that  the  em- 
ployee's injury  was  received  in  the 
course  of  his  employment,  and  that 
it  "arose  out  of  the  employment," 
where  it  tended  to  show  that  he  ob- 
jected in  offensive  language  when  an- 
other employee  in  the  cooperage  shop, 
where  they  were  cutting  staves,  took 
some  of  the  claimant's  staves,  and  that 
the  other  employee  assaulted  and  in- 
jured him. 

In  two  Tcotch  cases,  apparently  con- 
flicting decisions  have  arisen,  where 
one  woittman  was  trying  to  take  away 
an  appliance  from  another,  and  per- 
sonal injuries  resulted. 

Thus,  in  M'Intyre  v.  Rodger  (1903) 
6  Sc.  Sess.  Cas.  5th  series,  176,  41  Scot 
L.  R.  107,  11  Scot.  L.  T.  467,  it  was 
held  that,  where  a  workman  in  the 
employment  of  shipbuilders  was  oiling 
a  machine  at  which  he  was  working, 
with  a  brush  which  was  not  the  one 
belonging  to  the  machine,  and  an- 
other workman  came  up  and  claimed 
the  brush  as  his,  pulled  it  away  from 
the  claimant,  and,  in  so  doing,  injured 
the  letter's  hand,  the  injury  was 
caused  by  accident  arising  out  of  and 
in  the  course  of  the  employment. 

But,  in  Baird  v.  Burley  [1908]  S.  C. 
646,  46  Scot.  L.  R.  416,  1  B.  W.  C.  C.  7, 
it  wa3  held  that  an  employee  in  a  mine. 


who,  while  endeavoring  to  obtain  pos- 
session of  a  hutch  from  other  work- 
men, who  had  taken  it  for  their  own 
use,  suddenly  turned  his  head  to  avoid 
a  handful  of  dust  and  rubbish  which 
one  of  the  others  had  thrown  at  him, 
and  came  in  contact  with  the  side  of 
the  passage,  injuring  himself,  did  not 
suffer  injury  arising  "out  of  his  em- 
plojrment." 

And  it  will  be  observed  that  in  Chi- 
cago V.  Industrial  Commission  (re- 
ported herewith)  ante,  686,  an  injury 
from  an  assault  by  one  employee  upon 
another,  because  the  latter  would  not 
get  or  give  him  a  drink  of  water,  was 
held  not  to  arise  out  of  the  employ- 
ment within  the  meaning  of  the  Woric- 
men's  (Compensation  Act. 

And  the  injury  did  not  arise  in  the 
course  of  the  employment,  within  the 
(Compensation  Act,  where  a  miner  en- 
tered into  a  controversy  with  a  driver 
because  of  his  failure  to  deliver  a  car 
the  preceding  day,  and,  after  cursing 
the  driver,  was  finally  struck  over  the 
head  by  the  latter,  and  killed.  Marlon 
County  Coal  Co.  v.  Indiana  Commis- 
sion (1920)  292  ni.  463,  127  N.  E.  84. 

And  it  has  been  held  that  the  driver 
of  an  automobile  truck  engaged  in 
hauling  brick  from  a  car,  who  was 
killed  in  a  quarrel  with  another  driver 
over  the  question  of  priority  in  secur- 
ing their  loads,  which  quarrel  was 
commenced  by  him,  did  not  suffer  in- 
jury by  accident  arising  out  of  the 
employment.  Stillwagon  v.  Callan 
Bros.  (1918)  183  App.  Div.  141,  170 
N.  Y.  Supp.  677,  affirmed  in  (1918) 
224  N.  Y.  714,  121  N.  E.  89? 

And  in  Jacquemin  v.  Turner  &  S. 
Mfg.  Co.  (1918)  92  Conn.  382,  L.R.A. 
1918E,  496,  103  Atl.  116,  it  was  held 
that  injuries  arising  out  of  a  quarrel 
between  casters  over  the  possession  of 
a  ladle,  for  the  prosecution  of  their 
work  did  not  arise  out  of  the  employ- 
ment, although,  in  order  to  prevent 
the  men  from  finishing  their  work  toe 
early  in  the  day,  the  master  did  not 
furnish  sufficient  ladles  to  keep  all  the 
men  busy  at  once. 

And  in  Union  Sanitary  Mfg.  Co.  v. 
Davis  (1917)  64  tad.  App.  227,  115  N, 
E.  676,  the  injury  was  held  not  to 
have  arisen  out  of  the  employment. 
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where  a  molder  was  injured  when  as- 
saulted by  another  employee,  during 
an  altercation  about  the  relining  of  the 
molder's  ladle,  it  appearing  that  it 
was  no  part  of  the  work  of  the  em- 
ployee committing  the  assault  to  re- 
line  the  ladle. 

And  in  Metropolitan  Redwood  Lum- 
ber Ck>.  V.  Industrial  A^aci.  Commission 
(1919)  41  CaL  App.  131,  182  Pac.  816, 
it  was  held  that  the  injury  to  an  em- 
ployee of  a  store  did  not  arise  out  of 
his  employment,  within  the  meaning  of 
the  Compensation  Act,  where  the  in- 
jury resulted  from  an  assault  made  on 
him  by  another  employee  of  equal  rank, 
because  of  a  quarrel  between  them.  It 
appears  in  this  case  that  some  discord 
had  arisen  between  the  two  employees, 
over  differences  in  relation  to  making 
change  and  certain  charges  made  by 
one  against  the  other's  account,  but 
the  immediate  cause  of  the  assault 
does  not  appear. 

It  has  been  held  that  an  employee, 
who,  while  acting  in  the  scope  of  his 
employment,  suffers  injury  from  the 
bite  of  a  dog  which  another  employee, 
with  the  knowledge  of  the  master,  was 
keeping  upon  the  premises,  suffered  an 
injury  arising  out  of  and  in  the 
course  of  the  employment,  so  that  the 
Compensation  Law  was  applicable,  to 
the  exclusion  of  a  remedy  at  law. 
Barone  v.  Brambach  Piano  Co.  (1917) 
101  Misc.  669,  167  N.  Y.  Siipp.  933. 
The  court  said:  "The  mere  fact  that 
the  direct  cause  of  the  injury  was 
animate,  rather  than  inanimate,  does 
not  alter  the  result ;  nor,  in  this  view, 
can  I  see  any  force  in  the  suggestion 
that  the  dog  was  not  especially  kept 
as  a  watchdog,  or  for  some  similar 
purpose  (though  I  think  the  proof 
showed  that  it  was  so  employed) .  The 
right  of  the  plaintiff  to  a  recovery  does 
not,  on  any  theory  of  which  I  am  made 
aware,  depend  upon  the  comparative 
usefulness  to  the  employer's  business 
of  the  immediate  cause  of  the  injury." 

b.  Bupertor  and  inferior  em/ploy^e*. 

In  some  cases  the  fact  that  one  of 
the  employees  was  a  superior  appears 
to  have  been  an  element. 

Thus,  in  Polar  Ice  &  Fuel  Co.  v. 
Mttlray  (1918)  67  Ind.  App.  270,  119 
N.  E.  149,  where  a  worknian  who  was 


employed  to  keep  a  record  of  ice  taken 
from  an  ice  plant  to  be  sold  by  the 
drivers,  and  to  require  each  of  them  to 
account  for  the  quantity  taken  out  by 
him  when  he  returned  after  deliver- 
ing the  load,  and  to  collect  for  any 
shortage,  was  shot  and  killed  by  one 
of  the  drivers  in  a  quarrel  over  the 
collection  for  such  shortage,  it  was 
held  that  the  death  might  be  said  to 
have  arisen  out  of  and  in  the  course  of 
the  employment.  The  court  said: 
"The  rule  is  well  established  that  a 
claim  for  compensation  will  not  be  de- 
nied, simply  because  the  accident  oc- 
curred by  reason  of  the  unlawful  and 
felonious  act  of  some  third  person,  if 
the  employee  actually  sustained  it  by 
being  specially  and  peculiarly  exposed, 
by  the  character  and  nature  of  his 
employment,  to  the  risk  of  the  danger 
which  befell  him.  In  other  words, 
when  the  injury  results  from  the  con- 
ditions surrounding  an .  employee  at 
the  time  of  the  accident,  and  under 
which  he  was  required  to  perform  his 
duties,  then,  generally  speaking,  it 
arises  out  of  the  emplojrment." 

Likewise,  in  Re  Slane  (1917)  179 
App.  Div.  952,  166  N.  Y.  Supp.  1112. 
an  award  of  compensation  to  the  de- 
pendents of  an  engineer,  who  was 
killed  by  a  subordinate  because  he  had 
deducted  money  from  him  on  account 
of  time  lost,  was  unanimously  affirmed 
by  the  appellate  division,  without 
opinion. 

And  in  Csanney's  Case  (reported 
herewith)  ante,  684,  it  was  held  that 
the  killing  of  the  head  waiter  of  a 
hotel  by  a  waiter  whom  he  had  dis- 
charged for  breach  of  discipline,  while 
the  head  waiter  was  at  luncheon  in 
the  hotel,  arose  out  of  his  employment 
within  the  meaning  of  the  Worlanen's 
Compensation  Act,  the  court  holding 
that  it  was  for  the  employer's  interest 
that  the  waiter  be  discharged,  and 
that  the  consequence  of  the  head 
waiter's  act  in  discharging  him  was 
contemplated  as  incidental  to  his  em- 
ployment. 

And  it  has  been  held  that  a  section 
foreman  in  charge  of  a  gang  of  fifteen 
or  twenty  section  men,  mostly  Greeks, 
may  be  found  to  have  been  acting  in 
the  scope  of  his  employment  in  at- 
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tempting  to  take  a  shovel  away  from 
one  of  the  gang,  who,  after  he  had 
been  properly  instmeteMl,  continued  to 
do  the  work  in  the  wrong  manner,  and 
who  continued  to  hold  the  ahovel  aft- 
er he  had  been  told  to  drop  it  and  get 
his  time,  and  who,  upon  the  foreman's 
attempting  to  take  the  shovel,  com- 
mitted an  assault  upon  him.  Western 
Indemnity  Co.  v.  Pillsbury  (1915)  170 
CaL  686, 151  Pac.  398, 10  N.  C.  C.  A.  1. 

And,  under  the  Washington  act,  the 
dependent  of  a  foreman,  who  was 
killed  as  the  result  of  an  assault  by  an 
employee  whom  he  had  discharged, 
was  held  entitled  to  compensation. 
Stertz  V.  Industrial  Ins.  Commission 
(1916)  91  Wariu  588,  168  Pac.  256, 
Ann.  Cas.  1918B,  354. 

And  a  like  decision  on  similar  facts 
was  rendered  by  the  California  court, 
in  San  Bernardino  County  v.  Indus- 
trial Aeci.  Commission  (1917)  35  CaL 
App.  33,  169  Pac.  255. 

And  the  shooting  of  an  engine  wash- 
er by  a  helper  whom  he  had  reported 
to  the  boss  for  quitting  work  before 
time,  in  order  to  obtain  a  substitute, 
was  held  to  have  arisen  out  of  the 
employment,  within  the  meaning  of  the 
Compensation  Act.  Chicago,  R.  I.  & 
P.    R.    Co.    v.    Indiana    Ck>mmission 

(1919)  288  OL  126, 10  A.L.R.  1170,  123 
N.  E.  278. 

And  in  Helts  ▼.  Rnppert  (1916)  218 
N.  T.  148,  L.RJL1917A,  344,  112  N.  E. 
750,  where  there  was  evidence  that  it 
was  a  part  of  claimant's  employment 
to  take  care  of  the  horses  which  he 
drove,  and  see  that  they  were  not  in- 
jured by  injudicious  wetting,  or  other- 
wise, by  his  fellow  workmen,  and  that 
in  the  course  of  their  employment, 
while  claimant  and  another  employee 
were  at  work,  a  quarrel  or  argument 
over  the  wetting  of  the  horses  arose 
between  them,  and  a  personal  injury 
^rew  out  of  the  physical  contact  re- 
sulting from  the  quarrel,  it  was  held 
that  the  accident  arose  out  of  and  in 
the  course  of  employment. 

And  in  Willis  v.  Pilot  Butte  Min.  Co. 

(1920)  58  Mont  26,  190  Pac.  124,  the 
injury  to  a  station  tender  in  a  mine, 
who  was  assaulted  and  shot  by  a  mine 
foreman,  was  held  to  have  arisen  out 
of  his  employment,  where  there  was 

16  A.L.R.— 38. 


evidence  warranting  the  inference 
that  the  trouble  between  the  two  arose 
on  account  of  a  feeling  of  enmity  be- 
cause of  the  discharge  of  another  em- 
ployee, or  a  feeling  that  the  foreman 
was  seeking  excuse  for  discharging 
the  employee  shot,  or  that  the  foreman, 
because  of  his  anger  toward  the  em- 
ployee for  carrying  him  to  the  sur- 
face, assaulted  the  employee. 

And  in  Swift  &  Co.  v.  Industrial 
Commission  (1919)  287  01.  564, 122  N. 
E.  796,  the  evidence  was  held  to  jus- 
tify a  finding  that  the  accident  arose 
out  of  and  in  the  course  of  the  em- 
plo3rment  within  the  (Compensation 
Act,  where  there  was  testimony  that 
the  injured  person  was  an  employee 
in  the  steam-fitting  department  of  a 
packing  plant,  and  that  he  went  to  a 
certain  part  of  the  plant  in  response 
to  a  whistle  for  him,  and  was  asked 
by  the  foreman  to  fix  a  certain  leidc, 
which  he  told  the  foreman  he  could 
not  do  at  that  time,  and  that  an  al- 
tercation followed,  in  the  course  of 
which  the  foreman  struck  the  claimant 
and  injured  him. 

And  in  American  Steel  Foundries  v, 
Melinik  (1920)  —  Ind.  App.  — ,  126  N. 
E.  88,  an  injury  to  one  employed  to 
wheel  wood  was  held  to  have  arisen 
oat  of  his  emplo3rment,  where  it  ap- 
peared that,  while  wheeling  wood,  he 
accidentally  ran  against  the  foreman, 
who  kicked  over  the  wheelbarrow,  and,, 
when  the  employee  made  some  remark, 
struck  him  and  injured  him. 

And  in  Industrial  Commission  v.. 
Pora  (1919)  100  Ohio  St  218.  126  N. 
E.  662,  where  an  employee  was  ordered 
by  a  superior  to  procure  an  instru- 
ment which  was  in  the  hands  of  an- 
other, who  had  an  equal  right  to  it 
and  refused  to  give  it  up,  and  who 
violently  assaulted  the  other  employee, 
who  had  argued  his  right  to  the  in- 
strument, but  had  done  nothing  jus- 
tifying an  assault,  the  injury  was  held 
to  have  arisen  in  the  course  of  his 
employment. 

And  in  Knocks  v.  Metal  Packing 
Corp.  (1921)  231  N.  Y.  78, 131  N.  E.  741, 
reversing  (1920)  194  App.  Div.  65,  185 
N.  Y.  Supp.  307,  where  a  foreman,  who 
had  accused  an  employee  of  using  too 
much  oil  on  a  machine,  struck  and  in- 
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jured  the  employee,  after  the  latter 
had  called  him  a  liar  and  threatened  to 
strike  him,  it  was  held  that  the  injury 
was  an  accidental  one,  arising  out  of 
and  in  the  course  of  the  employment. 
The  court  said:  "In  the  case  now  be- 
fore us  the  controversy  was  in  the 
factory  during  working  hours,  and 
about  the  employer's  work  and  the 
manner  of  doing  it.  The  assailant 
was  the  foreman  of  the  factory,  and 
eoncedediy  acting  as  such — at  least, 
up  to  the  moment  of  the  assault.  When 
he  sent  for  the  claimant  and  escorted 
him  to  the  machine  that  was  said  not 
to  have  been  operating  properly,  the 
claimant  was  and  continued  to  be  en- 
gaged in  the  employer's  business,  and 
the  foreman,  when  he  charged  the 
claimant  with  responsibility  for  the 
machine's  defective  operation,  was 
also  engaged  in  what  seems  to  have 
been  his  duty  as  the  person  in  control, 
for  the  employer,  of  the  employees  and 
the  work  in  the  factory.  If  the  fore- 
man was  mistaken  in  his  accusation 
against  the  claimant,  the  claimant 
could  properly  have  denied  that  be 
was  responsible  for  the  machine's  de- 
fective operation.  Bach  seems,  while 
performing  his  work  and  in  discussing 
the  employer's  business,  to  have  been 
equally  hasty  in  becoming  angry  to- 
ward the  other.  The  claimant's  use 
of  an  irritating  word  in  making  his 
denial  did  not,  however,  justify,  either 
in  law  or  in  fact,  an  assault  upon  him 
by  the  foreman.  The  foreman's  duty, 
as  such,  to  exercise  reasonable  dis- 
cipline over  the  employees  of  the  fac- 
tory, made  possible  a  lack  of  discre- 
tion in  performing  such  duty.  The 
assault  by  the  foreman  was  incidental 
to  his  employment  as  such.  It  grew 
out  of  his  performance  of  his  duty  as 
foreman  for  the  employer.  It  cannot 
be  said  ai  a  matter  of  law  or  fact  that 
the  foreman,  who,  up  to  the  moment 
of  the  assault,  was  properly  engaged 
in  the  performance  of  his  duly  to  his 
emplQyer,  at  that  moment  abandoned 
his  duty  and  indulged  in  the  assault 
as  an  individual  act.  The  employer 
should  be  responsible  for  an  excitable 
and  violent  foreman  in  the  prosecu- 
tion of  his  duties  as  such ;  at  least,  un- 
til there  is  sufficient  interruption  in 


the  performance  of  such  duties  as  to 
justify  the  conclusion  that  the  fore- 
man had  abandoned  his  employment, 
and  that  the  assault  was  an  independ- 
ent and  individual  act,  as  distin- 
guished from  acts  within  the  terms  of 
his  employment.  There  was  no  in- 
tervening time  between  the  acts  and 
words  of  the  assailant  and  the  as- 
sailed, and  the  injury,  in  this  case." 
In  Marshall  v.  Baker-Vawter  Ck>. 
(1919)  206  Midk  466,  173  N.  W.  191, 
the  finding  of  the  industrial  board 
that  the  accident  did  not  arise  out  of 
the  employment,  and  that  the  janitor 
who  assaulted  the  claimant  was  not 
such  a  person  as  the  employer  would 
not  have  the  right  to  employ,  was  sus- 
tained, there  being  evidence  that  the 
claimant,  a  foreman  of  a  composing 
room,  was  shot  by  the  janitor,  whom  he 
had  reported  to  a  superior,  and  it  ap- 
pearing that  the  janitor  had  before 
served  a  sentence  for  assault  with  in- 
tent to  do  great  bodily  harm  to  an- 
other en4>loyee,  and  that  he  was  taken 
back  by  the  employer  when  he  was 
paroled. 

o.  PersotMl  ttl  uHU. 

If  the  assault  on  an  employee  was 
committed  by  another  solely  to  gratify 
his  personal  ill  will,  anger,  or  hatred, 
it  is  generally  held  that  the  injury  did 
not  arise  out  of  the  employment  with- 
in the  meaning  of  the  workmen's  com- 
pensation acts.  Metropolitan  Red- 
wood Lumber  Co.  v.  Indiana  AccL 
Commission  (1919)  41  CaL  App.  131, 
182  Pac.  815;  Jacquemin  v.  Turner  & 
S.  Mfg.  Co.  (1918)  92  Conn.  382, 
L.R.A.1918E,  496,  103  Atl.  116;  Rom- 
erez  v.  Swift  &  Co.  (1920)  106  Kan. 
844,  189  Pac.  923;  Griffin  v.  A.  Rober- 
son  &  Son  (1916)  176  App.  Div.  6, 162 
N.  Y.  Supp.  318. 

Thus,  in  Griffin  v.  A.  Roberson  & 
Son  (N.  Y.)  supra,  where  one  who  in 
anger  committed  an  assault  upon  a 
fellow  workman,  and  as  a  result  him- 
self received  an  injury,  was  held  not 
within  the  protection  of  the  Compen- 
sation Act,  since  such  injury  did  not 
arise  out  of  the  employment,  the  court 
said:  "The  case  at  bar  is  very  simi- 
lar, in  its  essential  and  controlling 
features,  to  the  case  of  an  accident 
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arising  out  of  horseplay.  Diametrical- 
ly opposite  motives,  it  is  true,  occasion 
the  injurious  acts  in  the  two  classes  of 
cases ;  but  in  both  classes  of  cases  the 
purpose  is  to  gratify  a  personal  de- 
sire. In  one  class  of  cases,  the  motive 
is  a  spirit  of  frivolity  or  playfulness. 
In  the  other;  the  motive  is  anger,  ani- 
mosity, or  vindictiveness.  But  in  both 
the  purpose  is  not  to  serve  the  mas- 
ter's interest,  but  to  serve  a  momen- 
tary personal  emotion  of  the  em- 
ployees. Whether  the  stirring  of  the 
mind  be  due  to  sportiveness  or  to  vin- 
dictiveness, it  is,  in  both  cases,  per- 
sonal to  the  employee,  and  the  pur- 
pose of  the  act  which  brings  about 
the  injury  is  to  serve  that  impulse  of 
the  employee,  and  such  act  neither  in 
fact  does,  nor  is  intended  to,  subserve 
the  interests  of  the  master,  nor  is  it 
in  any  proper  sense  incidental  there- 
to." 

And  in  Edelweiss  Gardens  v.  Indus- 
trial Commission  (1919)  290  111.  459, 
125  N.  E.  260,  an  injury  to  a  waiter  in 
a  restaurant,  who  was  assaulted  by  a 
bus  boy  with  whom  he  had  an  alterca- 
tion, was  held  not  to  have  arisen  out 
of  and  in  the  course  of  his  employ- 
ment, there  being  no  evidence  that  the 
difficulty  between  the  two  grew  out  of 
tiie  manner  of  performing  their  work, 
or  had  any  connection  with  it.  The 
court  said:  "If  the  injury  can  be 
seen  to  have  been  a  natural  incident 
of  the  work,  and  to  have  been  contem- 
plated by  a  reasonable  person  as  a  re- 
sult of  the  exposure  occasioned  by  the 
nature  of  the  employment,  it  may  be 
said  to  arise  out  of  the  employment. 
An  injury  not  fairly  traceable  to  the 
employment  as  the  contributing  proxi- 
mate cause,  and  which  comes  from  a 
hazard  to  which  the  employee  would 
have  been  equally  exposed,  apart  from 
the  employment,  does  not  arise  out  of 
the  employment.  The  causative  dan- 
ger must  be  peculiar  to  the  work  and 
incidental  to  the  character  of  the  busi- 
ness." 

And  in  Romerez  v.  Swift  &  Co. 
(1920)  106  Kan.  844,  189  Pac.  923,  the 
injury  was  held  not  to  have  arisen  out 
of  the  employment  within  the  mean- 
ing of  the  Workmen's  Compensation 
Act,  where  it  appeared  that  two  Mexi- 


can truckers  in  a  packing  house  had 
an  altercation,  in  performing  their 
work,  with  a  colored  trucker,  which 
was  reported  to  the  foreman,  and  that, 
shortly  after,  the  Mexicans,  when 
passing  near  the  colored  trucker  and 
another  colored  man,  were  verbally 
abused  by  the  colored  men,  and  ap- 
proached them  and  engaged  in  an  al- 
tercation, during  which  one  of  the 
colored  men  stabbed  and  killed  one  of 
the  Mexicans,  the  court  holding  that 
the  colored  man  stepped  aside  from 
his  work  and  left  his  task  to  settle 
this  matter  of  personal  spleen. 

And  in  Shaw  v.  Wigan  Coal  &  I.  Ck>. 
(1909)  8  B.  W.  C.  C.  (Eng.)  81.  a;n  in- 
jury received  by  a  workman  while  he 
himself  was  deliberately  assaulting  a 
fellow  workman,  for  no  apparent 
cause,  was  held  not  eaased  by  accident 
arising  out  of  and  in  the  course  of  the 
employment. 

And  in  two  English  cases  it  has 
been  held  that  no  compensation  is  re- 
coverable where  one  workman  was  in- 
jured by  a  stone  thrown  in  anger  by 
another  workman,  while  at  work. 
Armitage  v.  Lancashire  &  Y.  R.  Co. 
[1902]  2  K.  B.  (Eng.)  178,  71  L.  J. 
K.  B.  N.  S.  778,  66  J.  P.  613,  86  L.  T. 
N.  S.  883,  18  Times  L.  R.  648;  Clayton 
v.  Hardwick  Colliery  Co.  [1914]  7  B. 
W.  C.  C.  (Eng.)  643. 

In  Verschleiser  v.  Joseph  Stem  & 
Son  (1920)  229  N.  Y.  192,  128  N.  E. 
126,  it  was  held  that  the  injury  arose 
out  of  and  in  the  course  of  the  em- 
ployment, where  one  employed  as  a 
trucker  in  an  abattoir  had  a  piece  of 
flesh  thrown  about  his  neck  by  a  co- 
employee,  and  was  kicked,  and  sus- 
tained an  injury,  when  he  assaulted 
another  employee,  who  he  supposed 
had  thrown  the  piece  of  flesh. 

And  in  Carbone  v.  Loft  (1916)  219 
N.  Y.  679,  114  N.  E.  1062.  an  award 
under  the  Compensation  Act  was  sus- 
tained, where  the  claimant  was  in- 
jured in  an  assault  made  on  him  by 
another  employee  three  quarters  of  an 
hour  after  a  verbal  exchange  of  in- 
sulting language  had  taken  place  be- 
tween them. 

8.  Sy  one  other  than  employee. 

In  State  ex  rel.  Common  SchooIi^ 
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DiST.  T.  DisTBlCT  Ct.  (reported  here- 
with) ante,  579,  it  was  held  that  in- 
juries to  a  woman  teacher  of  a  small 
school,  in  a  densely  wooded  and 
sparsely  settled  country,  were  not 
caused  by  an  accident  arising  out  of 
the  employment,  where  she  was  crim- 
inally assaulted  and  shot  by  an  un- 
known man,  while  off  the  school 
grounds  and  on  her  way  home,  the 
court  holding  that  there  was  no  causal 
connection  between  the  employment 
and  the  assailant's  act. 

And  in  a  New  Jersey  case  it  has 
been  held  that  a  brewing  company  was 
not  liable  to  pay  compensation  for  the 
death  of  one  of  its  collectors,  caused 
by  an  assault  by  an  unknown  person, 
while  he  was  in  a  locality  in  which 
lawless  characters  congregated,  and 
assaults  and  murders  occurred  with 
greater  frequency  than  in  any  other 
part  of  the  city,  where  there  was  no 
evidence  at  all  to  show  why  the  as- 
sault was  committed,  and  it  might 
have  been  the  result  of  an  accident, 
or  of  revenge  for  some  fancied  per- 
sonal wrong.  Schmoll  v.  Weisbrod  & 
H.  Brewing  Co.  (1916)  89  N.  J.  L. 
150,  97  Atl.  723. 

And  no  compensation  was  allowed 
where  the  workman  was  employed  as 
a  cook  in  a  hotel,  and  a  drunken  cus- 
tomer came  out  of  the  barroom  into  the 
kitchen,  and  made  a  lurch  at  the  cook, 
who  was  injured  in  trying  to  avoid 
him.  Murphy  v.  Berwick  (1909)  43 
It.  L.  T.  126. 

So,  an  employee  who  went  to  the 
rescue  of  his  employer,  who  was  be- 
ing attacked  by  a  gang  of  rowdies,  and 
was  stabbed  to  death,  was  held  not  in- 
jured by  an  accident  arising  out  of 
and  in  the  course  of  his  employment. 
Collins  V.  Collins  [1907]  2  Ir.  R.  104. 

And  in  Sabatelli  v.  De  Robertis 
(1920)  192  App.  Div.  873,  183  N.  Y. 
Supp.  796,  aflSrmed  in  230  N.  Y.  692, 
where  an  employee  in  a  pastry  and  ice 
cream  store,  who  was  sent  to  the  po- 
lice station  by  his  employer  to  see  if 
bail  furnished  by  the  latter  for  one 
who  had  been  arrested  in  a  saloon, 
in  which  the  employer  was  interested, 
was  satisfactory,  was  pushed  down- 
stairs by  a  policeman  at  the  station, 
and  his  leg  was  broken,  it  was  held 


that  the  injury  did  not  arise  out  of 
and  in  the  course  of  his  employment. 

And  it  has  been  held  that  the  risk  of 
being  assaulted  by  a  drunken  man  is 
not  in  any  way  especially  connected 
with,  or  incident  to,  employment  as  a 
carter.  Mitchinson  v.  Day  Bros. 
[1913]  1  K.  B.  (Eng.)  603,  82  L.  J. 
K.  B.  N.  S.  421,  108  L.  T.  N.  S.  193,  29 
Times  L.  R.  267,  67  Sol.  Jo.  300,  6  B. 
W.  C.  C.  190. 

But  in  Emerick  v.  Slavonian  Roman 
Greek  Catholic  Union  (1919)  93  N.  J. 
L.  282,  108  Atl.  223,  the  injury  was 
held  to  have  arisen  out  of  the  employ- 
ment, where  the  employee,  who  was  a 
bartender,  was  shot  by  customers  dur- 
ing a  dispute  as  to  the  price  of  liquors 
sold  them. 

And  an  injury  to  a  bartender  in  a 
saloon,  who  was  struck  in  the  eye 
with  a  drinking  glass,  thrown  by  a 
drunken  man,  has  be^n  held  one  aris- 
ing out  of  the  employment^  where  it 
appeared  that  the  glass  was  not  throvm 
in  a  personal  altercation  between  the 
employee  and  the  drunken  man,  but 
that  the  latter  did  not  know  the  na- 
ture of  his  act,  or  what  he  was  doing. 
State  ex  rel.  Anseth  v.  District  Ct. 
(1916)  134  Minn.  16,  LJtJV.1916F. 
957,  158  N.  W.  713. 

And  a  collector  for  a  brewery,  who 
was  shot  in  order  to  secure  the  money 
that  he  had  on  his  person,  belonging 
to  his  employer,  was  held  to  have  suf- 
fered an  injury  by  accident  arising 
out  of  the  employment.  Spang  v. 
Broadway  Brewing  &  Malting  Co. 
(1918)  182  App.  Div.  443,  169  N.  Y. 
.  Supp.  574. 

And  where  a  gamekeeper  was  shot 
while,  at  the  direction  of  the  owner  of 
the  ranch,  he  was  assisting  a  hunter 
in  shooting  a  deer,  his  injuries  were 
held  to  have  arisen  out  of  and  in  the 
course  of  his  employment.  0.  L.  Shaf  • 
ter  Estate  Co.  v.  Industrial  Acci.  Com- 
mission (1917)  175  CaL  522,  166  Fac. 
24. 

So  an  employee  who  was  assaulted 
while,  in  accordance  with  the  direct 
instructions  of  his  employer,  he  wa» 
reclaiming  tools  from  persons  who, 
without  authority,  were  attempting  to 
remove  them,  has  been  held  entitled 
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to  compensation.  Nevich  t.  Delaware, 
L.  &  W.  K.  Co.  (1917)  90  N.  J.  L.  228. 
L.R.A.1917E,  847,  100  Atl.  234. 

And  in  Mariano  v.  Krasnoger  Bros. 
(1919)  190  App.  Div.  65,  179  N.  Y. 
Supp.  314,  modified  as  to  amount  of 
award  in  (1920)  228  N.  Y.  609,  127  N. 
E.  916,  the  employee's  injury  was  held 
to  have  arisen  out  of  and  in  the  course 
of  his  employment,  where  it  appeared 
that  he  was  a  carpenter  working  on  a 
building,  and  that  he  went  to  the  wash 
room  during  working  hours,  and  at  the 
request  of  an  employee  of  another  con- 
tractor, whom  he  found  tied  there,  he 
untied  him,  and  was  then  attacked  by 
workmen  in  the  employ  of  the  other 
contractor,  and  that,  before  the  al- 
tercation had  been  entirely  subdued, 
he  was  struck  and  injured  by  the 
superintendent  having  general  charge 
of  work  on  the  building. 

And  an  iron-molder's  helper,  who, 
while  working  in  a  stooping  position 
in  close  proximity  to  boxes  of  molten 
metal,  was  struck  by  an  intoxicated 
stranger,  and  fell  and  was  burned  by 
the  metal,  was  held  to  have  suffered 
an  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment. 


Shaw  V.  Macfarlane  (1914)  62  Scot. 
L.  R.  286,  8  B.  W.  C.  C.  382. 

And  in  the  following  English  cases 
the  assault  was  held  to  have  arisen 
out  of  the  employment:  Trim  Joint 
Dist.  School  V.  Kelly  [1914]  A.  C. 
(Eng.)  667,  111  L.  T.  N.  S.  306,  80 
Times  L.  R.  452,  [1914]  W.  C.  &  Ins. 
Rep.  859,  83  L.  J.  P.  C.  N.  S.  220,  58 
Sol.  Jo.  493,  Ann.  Cas.  1915A,  104,  48 
Ir.  L.  T.  141,  7  B.  W.  C.  C.  274  (assist- 
ant  schoolmaster  in  an  industrial 
school,  assaulted  by  several  boys  of 
the  school,  in  accordance  with  pre- 
arranged plan) ;  Nisbet  v.  Rasme 
[1910]  2  K.  B.  (Eng.)  689,  80  L.  J.  K. 
B.  N.  S.  84,  103  L.  T.  N.  S.  178,  26 
Times  L.  R.  632,  54  Sol.  Jo.  719,  3  B. 
W.  C.  C.  507,  3  N.  C.  C.  A.  368  (cashier, 
traveling  with  a  large  sum  of  money, 
assaulted  and  robbed) ;  Weekes  v. 
Stead  [1914]  W.  N.  (Eng.)  263,  30 
Times  L.  R.  586,  58  Sol.  Jo.  633,  187 
L.  T.  Jo.  180,  [1914]  W.  C.  &  Ins.  Rep. 
434,  83  L.  J.  K.  B.  N.  S.  1642,  111  L.  T. 
N.  S.  693,  7  B.  W.  C.  C.  398,  6  N.  C.  C. 
A.  1010  (foreman  of  company  em- 
ployed in  moving  furniture  assaulted 
by  man  to  whom  he  had  refused  work) . 

J.  T.  W. 


B.  C.  EPPERSON  et  al.,  Appts., 

V. 

R.  G.  HELBRON  et  al. 


Arkanaaa  Supreme  Court  — If  oveuiber  1,  1920, 
(145  Ark.  666,  225  S.  W.  346.) 

Mines  —  advance  payment  of  yearly  rentals. 

1.  Payment  of  each  instalment  of  rent  must  be  made  in  advance  to 
avoid  a  forfeiture  under  a  lease  of  land  for  a  period  of  years  for  exploration 
for  6il  and  gas,  which  provides  that,  in  case  no  well  is  completed  within  a 
year  from  date,  then  the  grant  shall  be  null  and  void  "unless  second  party 
shall  thereafter  pay  the  first  party"  at  the  rate  of  a  specified  sum  for  each 
year  thereafter  that  such  completion  is  delayed. 

ISee  note  on  this  question  beginning  on  page  604.] 
— forfeitnre  of  oil  and  gas  lease  —     land  where  it  would  be  inequitable  to 
jurisdiction  of  equity.  permit  the  lessee  longer  to  assert  such 

2.  Equity  will  enforce  a  forfeiture  right,  by  reason  of  his  continued  de- 
of  a  lease  giving  the  exclusive  right  to     fault. 

explore  for  minerals  upon  a  tract  of         [See  18  R.  C.  L.  1218.] 
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Appeal  —  direction  of  decree. 

8.  Where  a  proceeding  in  equity  to 
cancel  a  lease  was  fully  developed  at 
the  trial,  the  appellate  court  will  direct 
the  entering  of  the  proper  decree. 

[See  2  R.  C.  L.  284.] 

On  Petition  for  Rehearing. 

Attorney  and  client  —  eflFect  of  notice 
by  attomeya 

4.  Notice  by  attorneys  of  forfeiture 
of  an  oil  and  gas  lease  is  the  act  of 
their  principal. 

[See  21  R.  C.  L.  837.] 
Postoffice  —  effect  of  mailing  notice. 

6.  Forfeiture  of  an  oil  and  gas  lease 


becomes  effective  upon  the  mailing  of 
the  notice  declaring  it,  not  when  the 
notice  is  received. 

[See  20  R.  C.  L.  856;  21  R.  C.  L. 
769.] 

Mines  —  effect  of  lease  being  in  un- 
developed territory. 
6.  That  a  lease  for  exploration  for 
oil  and  gas  is  in  undevelopcxl  territory 
does  not  change  the  rule  that  rent  must 
be  paid  in  advance  to  prevent  a  for- 
feiture, where  the  lease  provides  that 
it  shall  become  null  and  void  "unless" 
lessee  pays  lessor  at  the  rate  of  a  spec- 
ified sum  for  each  year  thereafter 
that  completion  is  delayed. 


(Wood,  J.,  dissents.) 


Appeal  by  plaintiffs  from  a  decree  of  the  Nevada  Chancery  Court 
(Shaver,  Ch.)  in  favor  of  defendants  in  a  suit  brought  to  cancel  an  oil 
and  gas  lease  alleged  to  have  been  forfeited  by  them.    Reversed. 


Statement  by  Hart,  J. 

This  was  a  suit  brought  in  equity 
by  the  owner  of  land  to  cancel  an 
oil  and  gas  lease  covering  120  acres 
of  land  in  Nevada  county,  Arkansas, 
upon  the  ground  that  the  lessee  and 
his  assigns  had  forfeited  the  lease. 
On  the  2d  day  of  December,  1918, 
B.  C.  Epperson  and  W.  E.  Epperson, 
his  wife,  in  consideration  of  $1, 
leased  to  H.  H.  Givan  120  acres  of 
land  in  Nevada  county,  Arkansas, 
for  ten  years,  upon  the  following 
conditions :  "If  oil  is  found  in  pay- 
ing quantities,  first  party  shall  have 
one-eighth  part  of  all  oil  produced 
and  saved  from  said  premises,  to  be 
delivered  in  pipe  line,  with  which 
second  party  shall  connect  the  wells. 
Second  party  shall  have  the  right  to 
use  sufficient  gas,  oil,  and  water  to 
drill  all  wells  and  to  run  all  neces- 
sary machinery  in  operating  same. 
Second  party  agrees  to  pay  any 
damage  such  operations  may  cause 
to  growing  crops.  In  case  no  well  is 
completed  on  said  premises  within 
one  year  from  this  date,  then  this 
grant  shall  become  null  and  void, 
unless  second  party  shall  thereafter 
pay  the  first  party  at  the  rate  of  $60 
for  each  year  thereafter  such  com- 
pletion is  delayed,  pajmient  to  be 
made  by  depositing  the  amount  in 
the  bank  of  Prescott,  Prescott,  Ar- 
kansas, or  by  check  to  first  party." 


H.  H.  Givan  assigned  the  lease  to 
R.  G.  Helbron.  On  April  19,  1920, 
B.  C.  Epperson  v»rrote  Helbron  a 
letter,  in  which  he  declared  the  lease 
void,  and  informed  Helbron  that  he 
had  leased  the  land  to  other  parties. 
Epperson  claimed  that  the  lease  was 
void,  because  it  was  conditioned  that 
no  well  had  been  commenced  on  the 
land  and  no  payment  of  rent  had 
been  made,  although  more  than  a 
year  had  elapsed  since  the  lease  was 
executed.  The  letter  was  duly  re- 
ceived by  Helbron,  and  he  replied  by 
tendering  to  Epperson  $40,  which 
he  claims  was  the  rental  due  upon 
the  part  of  the  lease  which  had  been 
assigned  to  him.  Epperson  refused 
to  receive  the  amount  tendered  by 
Helbron  and  returned  the  check  to 
him.  Epperson  also  informed  Hd- 
bron  in  the  letter  that  he  had  leased 
the  land  to  another  party  for  the 
purpose  of  having  it  explored  for  oil 
and  gas. 

The  agreed  statement  of  facts 
shows  that  no  well  was  drilled  on 
the  land  within  the  year  mentioned 
in  the  lease,  and  that  no  effort  has 
been  since  made  to  drill  a  well. 
The  chancellor  vras  of  the  opinion 
that  there  was  no  equity  in  the 
plaintiffs'  bill,  and  it  was  decreed 
that  their  complaint  should  "be  dis- 
missed for  want  of  equity.     The 
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plaintiffs  have  duly  prosecuted  an 
appeal  to  this  court 

Messrs.  McRae  &  Tompkins,  for  ap- 
pellants : 

The  lease  was  nnilateral.  It  bound 
the  lessee  to  do  nothing,  and  the  lessor 
was  not  bound. 

El  Dorado  Ice  &  Planing  Mill  Co.  v. 
Einard,  96  Ark.  184,  131  S.  W.  460; 
Owens  V.  Corsicana  Petroleum  Co.  — 
Tex.  Civ.  App.  — ,  169  S.  W.  193;  Fed- 
eral Oil  Co.  V.  Western  Oil  Co.  112  Fed, 
373,  22  Mor.  Min.  Rep.  25;  Knight  v. 
Indiana  Coal  &  I.  Co.  47  Ind.  105,  17 
Am.  Rep.  692;  Tennessee  Oil,  Gas  & 
Mineral  Co.  v.  Brown,  65  C.  C.  A.  624, 
131  Fed.  696;  Long  v.  Sun  Co.  132  La. 
601,  61  So.  684. 

Where  the  effect  of  a  forfeiture  will 
be  to  promote  justice  and  protect 
the  lessor  against  the  laches  and  indif- 
ference of  the  lessee,  the  forfeiture 
will  be  declared. 

Parish  Fork  Oil  Co.  v.  Bridgewater 
Gas  Co.  61  W.  Va.  583,  59  L.R.A.  566, 
42  S.  B.  655,  22  Mor.  Min.  Rep.  145; 
Munroe  v.  Armstrong,  96  Pa.  307. 

Any  uncertainties  or  ambiguities  in 
the  lease  should  be  resolved  against  the 
lessee  and  in  favor  of  the  lessor. 

Clark  V.  J.  R.  Watkins  Medical  Co. 
115  Ark.  166,  171  S,  W.  136;  Ford  v. 
Fix,  112  Ark.  1,  164  S.  W.  726;  Mis- 
sissippi Home  Ins.  Co.  v.  Adams,  84 
Ark.  431,  106  S.  W.  209;  Kolachny  v. 
Galbreath,  26  Okla.  772,  38  L.R.A. 
(N.S.)  451,  110  Pac.  902;  Superior  Oil 
&  Gas  Co.  V.  Mehlin,  25  Okla.  809,  138 
Am.  St.  Rep.  942,  108  Pac.  545;  Frank 
Oil  Co.  V.  Belleview  Gas  &  Oil  Co.  29 
Okla.  719,  43  L.R.A.  (N.S.)  487,  119 
Pac  260;  Dill  v.  Fraze,  169  Ind.  53,  79 
N.  E.  971. 

Messrs.  Carmichael  &  Brooks,  for 
ftppellees: 

The  lease  was  a  binding  and  mutual 
obligation. 

Keopple  V.  National  Wagonstock  Co. 
104  Ark.  466,  149  S.  W.  75;  Thomas- 
Huycke-Martin  Co.  v.  Gray,  94  Ark.  9, 
140  Am.  St  Rep.  93,  125  S.  W,  659; 
Minneapolis  Mill  Co.  v.  Goodnow,  40 
Minn.  497,  4  L.R.A.  202,  42  N.  W.  356; 
Frank  Oil  Co.  v.  Belleview  Gas  &  Oil 
Co.  29  Okla.  719,  43  L.R.A.(N.S.)  487, 
119  Pac.  260;  Northwestern  Oil  &  Gas 
Co.  V.  Branine,  —  Okla.  — ,  3  A.L.R. 
349,  175  Pac.  533;  Rich  v.  Doneghey, 
—  Okla.  — ,  3  A.L.R.  357,  177  Pac.  86; 
Dunaway  v.  Galbraith,  139  Ark.  580, 
214  S.  W.  33. 

The  tender  was  made  in  proper  time. 

Rhodes  v.  Mound  City  Gas,  Coal  & 
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Oil  Co.  80  Kan.  762,  104  Pac.  851; 
Webster  v.  Cook,  88  CaL  423;  Rose  v. 
Lanyon  Zinc  Co.  68  Kan.  126,  74  Pac. 
625;  Mower  v.  Sanford,  76  Conn.  604, 
63  L.R.A.  625,  100  Am.  St  Rep.  1008, 
67  Atl.  119;  Blodgett  v.  Lanyon  Zinc 
Co.  58  C.  C.  A.  79,  120  Fed.  893; 
Thompson  v.  Christie,  138  Pa.  230,  11 
L.R.A.  236,  20  Atl.  934;  May  v.  Hazel- 
wood  Oil  Co.  152  Pa.  518,  25  Atl.  564; 
Wolf  v.  Gufifey,  161  Pa.  276,  28  AtL 
1117;  Evans  v.  Consumers'  Gas  Trust 
Co.  —  Ind.  — ,  31  L.R.A.  673,  29  N.  E. 
398;  Columbian  Oil  Co.  v.  Blake,  18 
Ind.  App.  680,  42  N.  E.  234;  Edmonds 
V.  Mounsey,  15  Ind.  App.  399,  44  N.  E. 
196,  18  Mor.  Min.  Rep.  384;  Glasgow  v. 
Chartiers  Oil  Co.  152  Pa.  48,  25  Atl. 
2J2,  17  Mor,  Min.  Rep.  523;  Gibson  v. 
Oliver,  158  Pa.  277,  27  Atl.  961 ;  Coch- 
ran V.  Pew,  159  Pa.  184,  28  Atl.  219; 
Eaton  V.  Allegany  Gas  Co.  122  N.  Y. 
416,  25  N.  E.  981;  Smiley  v.  Western 
Pennsylvania  Natural  Gas  Co.  —  Pa. 
— ,  21  Atl.  1;  Jones  v.  Western  Penn- 
sylvania Natural  Gas  Co.  146  Pa.  204, 
23Atl.386;Leatherman  v.  Oliver,  151 
Pa.  646,  25  Atl.  309,  17  Mor.  Min.  Rep. 
526;  Liggett  v.  Shira,  159  Pa.  350,  28 
Atl.  218;  Guffy  v.  Hukill,  34  W.  Va.  49, 
8  L.R.A.  769,  26  Am.  St  Rep.  901,  11 
S.  E.  754. 

Mr.  Samael  M.  Wassell,  amicus 
curie :~ 

Plaintiffs  were  not  in  possession  or 
entitled  to  maintain  a  suit  for  cancel- 
ation of  the  lease  in  question,  as  a 
cloud  on  their  title. 

Evans  v.  Consumers'  Gas  Trust  Co. 
—  Ind.  — ,  31  L.R.A.  675,  29  N.  E.  898; 
27  Cyc.  736;  Thompson  v.  Christie,  138 
Pa.  236,  11  L.R.A.  236,  20  AtL  934; 
Consumers  Gas  Trust  Co.  v.  Littler, 
162  Ind.  320,  70  N.  E.  363;  Bay  State 
Petroleum  Co.  v.  Penn  Lubricating  Co. 
121  Ky.  637,  87  S.  W.  1102;  Lynch  v. 
Versailles  Fuel  Gas  Co.  165  Pa.  518,  30 
Atl.  984,  18  Mor.  Min.  Rep.  149;  Duf- 
field  v.  Hue,  129  Pa.  94,  18  Atl.  566,  17 
Mor.  Min.  Rep.  253;  Hukill  v.  Myers, 
36  W.  Va.  639,  15  S.  E.  151. 

The  lease  was  not  wanting  in  mu- 
tuality merely  because  it  reserved  to 
one  party  an  option  which  it  withheld 
from  the  other. 

Brewster  v.  Lanyon  Zinc  Co.  72  C. 
C.  A.  213,  140  Fed.  807;  Rich  v, 
Doneghey,  —  Okla.  — ,  3  A.L.R.  352, 
177  Pac.  86;  Brown  v.  Fowler,  65  Ohio 
St  507,  63  N.  E.  76;  Central  Ohio  Nat- 
ural Gas  &  Fuel  Co.  v.  Eckert,  70  Ohio 
St  127,  71  N.  E.  281;  9  Cyc  334. 
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There  was  no  abandonment  of  tbe 
work  of  exploring  for  oiL 

Dickey  v.  Coflfeyville  Vitrified  Brick 
&  Tile  Co.  69  Kan.  106,  76  Pac.  400. 

Hart,  J.,  delivered  the  opinion  of 

the  court: 

Counsel  for  the  plaintiffs  contend 
that  no  well  was  completed  on  the 
land  within  one  year  from  the  date 
of  the  execution  of  the  lease,  and 
that  by  the  terms  thereof  the  $60 
rental  provided  in  the  surrender 
clause  was  payable  in  advance,  and 
that  the  lessor  had  a  right  to  declare 
the  lease  void  for  the  nonpayment 
thereof.  It  is  the  contention  of 
counsel  for  the  defendants  that  the 
$60  annual  rental  was  not  payable 
until  the  end  of  the  second  year 
after  the  date  of  the  execution  of 
the  lease,  and  that  the  plaintiffs  had 
no  right  to  declare  the  lease  void  for 
the  nonpayment  of  the  $60  before 
the  payment  therefor  became  due. 

That  equity  will  enforce  a  forfei- 
ture of  a  lease  giving  the  exclusive 
right  to  explore  for 
^Jf-JI!rl'i';;.i ..«  minerals     upon     a 

eitnrc  or  oil  ano    ,  »      ^  %        «        % 

»•■  leaiie-  tmct  of  land,  where 

"•"Sfr.""""  "'  it  would  be  inequi- 
table to  permit  the 
lessee  longer  to  assert  sudi  right,  by 
reason  of  his  continued  default,  is 
settled  in  this  state  by  the  case  of 
Mansfield  Gas  Co.  v.  Alexander,  97 
Ark.  167,  133  S.  W.  837.  The  rea- 
son for  enforcing  a  forfeiture  under 
such  leases  is  well  stated  in  Brown 
V.  Vandergrift,  80  Pa.  142.  In  the 
opinion  Chief  Justice  Agnew  said: 
"The  discovery  of  petroleum  led  to 
new  forms  of  leasing  land.  Its  fugi- 
tive and  wandering  existence  within 
the  limits  of  a  particular  tract  was 
uncertain,  and  assumed  certainty 
only  by  actual  development  founded 
upon  experiment.  The  surface  re- 
quired was  often  small  compared 
with  the  results,  when  attended  with 
success;  while  these  results  led  to 
great  speculation,  by  means  of 
leases  covering  the  lands  of  a  neigh- 
borhood like  a  flight  of  locusts. 
Hence  it  was  found  necessary  to 
guard  the  rights  of  the  landowner, 
as  well  as  public  interest,  by  numer- 
ous covenants,  some  of  the  most 


stringent  kind,  to  prevent  tfaeir 
lands  from  being  burdened  by  unex- 
ecuted and  profitless  leases,  incom- 
patible with  the  right  of  alienation 
and  the  use  of  the  land.  Without 
these  guards,  lands  would  be 
thatched  over  with  oil  leases  by 
subletting,  and  a  farm  riddled  witti 
holes  and  bristled  with  derricks,  or 
operations  would  be  delayed  so  long 
as  the  speculator  would  find  it  hope- 
ful or  convenient  to  himself  alone. 
Hence  covenants  became  necessary 
to  regulate  the  boring  of  wells,  their 
number  and  time  of  succession,  the 
period  of  commencement  and  of 
completion,  and  many  other  matters 
requiring  special  regulation.  Prom- 
inent among  these  was  the  clause  of 
forfeiture  to  compel  performance 
and  put  an  end  to  the  lease  in  case 
of  injurious  delay,  or  a  want  of  suc- 
cess. These  leases  were  not  valu- 
able, except  by  means  of  develop- 
ment, unlike  the  ordinary  terms  for 
the  cultivation  of  the  soil,  or  for  the 
removal  of  fixed  minerals.  A  for- 
feiture for  nondevelopment  or  delay, 
therefore,  cut  off  no  valuable  rights 
of  property,  while  it  was  essential 
for  the  protection  of  private  and 
public  interest  in  relation  to  the  use 
and  alienation  of  property." 

It  is  true  that,  in  general,  equity 
abhors  a  forfeiture,  but  not  when  it 
works  equity  and  protects  a  land- 
owner from  the  laches  of  a  lessee 
under  a  lease  for  exploring  for  oil 
and  gas.  The  reason  is  that  a  small 
tract  of  land  could  be  nearly  or  en- 
tirely drained  by  wells  on  adjoining 
lands,  and  it  is  common  that  leases 
contain  covenants  for  diligent  opera- 
tion and  for  forfeiture  in  case  of 
suspension.  Again,  it  is  said  that 
an  oil  lease  yields  nothing  to  the 
landowner,  unless  worked,  and  is  an 
encumbrance  on  his  land,  tying  his 
hands  against  selling  or  leasing  to 
others.  Munroe  v.  Armstrong,  96 
Pa.  307. 

This  brings  us  to  a  consideration 
of  a  construction  of  the  terms  of 
the  lease.  In  Lawrence  v.  Mahoney, 
145  Ark.  310,  225  S.  W.  340,  the 
court  had  under  consideration  a 
lease  similar  to  the  one  in  the  case 
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at  bar  in  all  essential  particulars. 
In  that  case  the  court  held  valid  an 
oil  and  gas  lease  for  a  term  of  ten 
years  in  consideration  of  $1,  under 
which  the  lessee  covenanted  that,  in 
case  a  well  was  not  completed  on  the 
premises  within  one  year  from  the 
date  of  the  execution  of  the  lease, 
the  lease  should  become  null  and 
void  imless  the  lessee  should  pay  a 
fixed  sum  per  annum  for  each  addi- 
tional year  that  such  completion  was 
delayed,  and  further  covenanted  to 
pay  the  lessor  one  eighth  of  all  the 
oil  produced.  This  principle  was 
involved  in  the  case  of  Mansftdd 
Gas  Co.  V.  Alexander,  supra,  where 
the  court  recognized  that  part  of  the 
consideration  in  such  leases  is  the 
exploitation  of  the  mineral  resour- 
ces of  the  land  to  which  the  lease  re- 
lates. Other  cases  sustaining  leases 
of  this  character  may  be  found  in  a 
case  note  to  Rich  v.  Doneghey,  — 
Okla.  — ,  in  3  A.L.R.  852,  at  pages 
381  and  382. 

Counsel  for  the  plaintiffs  also  seek 
to  reverse  the  decree  on  the  ground 
that  the  $60  annual  rental  after  the 
first  year  is  payable  in  advance,  and 
that  the  plaintiffs  had  a  right  to  for- 
feit the  lease  for  the  nonpajrment 
thereof.  In  support  of  their  conten- 
tion reliance  is  placed  upon  the  case 
of  SuUivent  v.  Clear  Creek  Oil  &  Gas 
Co.  138  Ark.  367,  211  S.  W.  173,  in 
which  the  court  construed  a  similar 
lease  as  giving  the  lessee  the  right, 
at  the  end  of  the  first  year,  to  con- 
tinue the  lease  to  the  end  of  the  ten- 
year  period  upon  the  payment  in 
advance  of  the  fixed  annual  rental 
until  a  well  was  drilled.  That  case 
should  not  control  here,  because  the 
question  does  not  appear  to  have 
been  duly  considered  by  the  court 
at  that  time.  The  language  was 
pertinent  to  the  issues  involved,  but 
it  does  not  appear  that  the  attention 
of  the  court,  or  the  mind  of  the 
judge  writing  the  opinion,  was  di- 
rected to  a  decision  of  the  question 
involved  in  the  instant  case. 

It  will  be  observed  that  the  con- 
tract in  the  present  case,  in  consid- 
eration of  $1,  leases  the  120  acres  of 
land  for  ten  years  for  the  purpose 
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of  enabling  the  lessee  to  exjdore  it 
for  gas  or  oil  and  iron  ore.  The 
lease  is  conditioned,  however,  that, 
in  case  no  well  is  completed  on  the 
premises  within  one  year  from  the 
date  of  the  execution  of  the  lease, 
tiien  the  lease  shall  become  null  and 
void,  unless  the  lessiee  shall  there- 
after pay  the  lessor  at  the  rate  of 
$60  for  each  year  thereafter  such 
completion  is  delayed.  The  full 
force  of  this  clause  is  to  give  the  les- 
see the  option,  by  making  such  pcQT- 
ment,  to  continue  the  lease  in  force 
to  the  end  of  ten  years  without  com- 
pleting the  first  well,  or,  upon  fail- 
ure to  make  such  payment,  to  allow 
the  lease  to  become  null  and  void,  if 
the  lessor  should  declare  a  forfei- 
ture. Under  a  lease  of  this  kind,  the 
lessee,  so  long  as  he  pays  tiie  rentals 
in  the  manner  provided,  has  an  op- 
tion to  continue  the  lease  in  force  to 
the  end  of  the  term.  The  lessee  may 
also  terminate  the  lease  at  will  by  a 
mere  failure  to  pay  the  stipulated 
rent  at  the  time  due.  The  lessor 
has  no  right  to  terminate  the  lease 
as  long  as  the  lessee  complies  with 
its  terms ;  but  he  may  declare  a  for- 
feiture if  the  lessee  fails  to  pay  the 
annual  rental  when  due. 

In  Dill  V.  Fraze,  169  Ind.  53,  79 
N.  E.  971,  the  supreme  court  of  In- 
diana construed  a  clause  in  a  lease, 
in  all  respects  similar  to  the  present 
one,  to  mean  that  in  case  the  lessee 
failed  to  complete  a  wiell  within  the 
time  limit  first  provided,  and  desired 
to  continue  the  lease  under  the  sur- 
render clause,  he  must  p?iy  the  an- 
nual rental  in  advance.  The  rea- 
soning of  the  court  is  clearly  stated 
in  the  following  language:  "There 
ctm  be  no  doubt  that  the  principal 
purpose  of  appellant  in  making  said 
contract  was  to  procure  the  explora- 
tion of  his  land  for  oil  and  gas,  to  be 
followed  by  the  development  of  it,  if 
circumstances  warranted.  The 
strong  implication  of  the  contract 
was  that  this  would  be  done,  and  it 
must  be  construed  in  the  light  of 
this  fact  [citing  cases].  While,  up- 
on the  receipt  of  the  first  year's  com- 
pensation for  delay,  the  operator 
would  have  been  entitled  to  postpone 
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the  beginnins:  of  operations,  yet  it 
does  not  admit  of  question  that  it 
was  within  the  power  of  appellant, 
by  appropriate  action,  to  prevent 
the  second  party  from  continuing  to 
hold  the  risrht  granted  in  the  land, 
without  exploration  or  development, 
for  the  whole  of  the  contract  period. 
The  agreement  contains  an  express 
provision  for  a  forfeiture  if  a  well 
is  not  completed  within  sixty  days, 
unless  the  second  parly  thereafter 
pays  at  the  rate  of  $40  per  year  for 
each  year  such  completion  is  de- 
layed. The  unit  of  payment  was 
$40,  and  the  question  arises  whether 
such  pajrment  was  to  be  made  in  ad- 
vance. While  the  ordinary  rule 
governing  rentals  is  that  payment 
in  advance  is  not  required,  unless  so 
stipulated  in  the  contract,  yet,  as 
the  endeavor  of  courts  in  the  »i- 
forcement  of  agreements  is  to  ef- 
fectuate the  intent  of  the  makers, 
we  are  of  opinion  that,  in  the  cir- 
cumstances of  this  case,  it  should  be 
held  that  it  was  the  purpose  of  the 
parties  that  payment  should  be 
made  in  advance.  The  situation  of 
appellant  must  be  considered. 
Tiiere  was  no  express  agreement  on 
the  part  of  the  operator  that  he 
would  even  explore  for  gas  or  oil; 
on  the  contrary,  he  had  reserved  the 
right  at  any  time,  upon  the  payment 
of  the  nominal  consideration  of  $1, 
to  cancel  and  annul  the  contract. 
He  had  not  agreed  that  he  would  pay 
any  sum  in  the  nature  of  rent. 
.  .  .  The  contract  before  us  dis- 
tinctly contemplated  that  a  forfei- 
ture should  result  at  the  end  of  sixty 
days  (a  well  not  being  then  com- 
pleted), unless  the  operator  should 
pay  the  consideration  for  delay. 
This  plainly  required  him  to  become 
an  actor  if  he  would  save  his  rights. 
In  such  a  case  the  owner  has  the 
privilege  of  declaring  the  lease  for- 
feited at  the  end  of  said  time,  except 
as  the  other  party  pays  the  sum 
stipulated  for  the  delay.  The  for- 
feiture must  occur,  if  at  all,  when 
that  time  has  elapsed,  provided  that 
the  owner  sees  fit  to  take  advantage 
<kf  it.  In  these  circumstances  it 
would  throw  the  provisions  of  said 


contract  into  hopeless  confusion,  and 
would  work  a  great  injustice  to  the 
owner,  to  hold  that  he  must  wait  a 
year,  without  even  the  assurance 
that  the  contract  would  then  be 
complied  with." 

The  contrai^r  view  is  maintained 
by  the  supreme  court  of  Kansas  in 
Rhodes  v.  Mound  City  Gas,  Coal,  & 
Oil  Co.  80  Kan.  762,  104  Pac.  851. 
The  opinion  in  that  case  cites  the 
cases  of  Mower  v.  Sanf  ord,  76  Conn. 
604,  63  L.R.A.  625, 100  Am.  St  Rep. 
1008,  57  Atl.  119,  and  Blodgett  v. 
Lanyon  Zinc  Co.  58  C.  C.  A.  79,  120 
Fed.  898,  to  support  it.  All  these 
cases  proceed  upon  the  theoiy  that 
the  ordinary  rule  governing  the  pay- 
ment of  rentals  should  apply,  and 
that  is,  that  a  contract  for  the  pay- 
ment of  money  in  fixed  instalments, 
containing  no  other  provision  for 
the  time  of  payment  of  such  instal- 
ments than  that  they  are  to  be  paid 
annually,  is  lawfully  performed  by 
tiie  payment  of  a  single  instalment 
at  the  end  of  each  year. 

We  decline  to  follow  the  holding 
of  these  cases,  and  adopt  that  of  the 
supreme  court  of  _av.„ce  -r- 
the  state  of  Indiana,  »•■"»  of  reariy 
believing  it  to  be  the  ~»**'"- 
better  reasoning.  What  has  been 
said  above  on  the  question  of  equity 
following  the  law,  and  enfordns: 
forfeitures  in  cases  of  this  kind,  ap- 
plies with  equal  force  to  this  ques- 
tion. Leases  of  this  kind  are  pre- 
pared by  the  lessee,  and  hoMing  to 
a  lease  after  ceasing  to  search  for 
oil  or  gas  is  often  for  the  purpose  of 
speculation.  When  the  lessee  is  not 
exploring  the  land  for  oil  or  gas,  he 
is  out  nothing,  and  it  is  valuable  to 
him  to  hold  the  lease  for  the  purpose 
of  speculation,  or  to  await  develop- 
ments of  other  persons  in  that  vi- 
cinity. Hence  we  think  that  time  is 
of  the  essence  of  the  contract.  It 
was  contemplated  that  the  lessee 
should  do  the  affirmative  act  of  pay- 
ing the  annual  rental  in  advance,  in 
order  to  prevent  the  lease  from  be- 
ing declared  forfeited  by  the  lessor. 

It  is  claimed,  however,  that  the 
word  "thereafter"  indicates  that  tiie 


Digitized  by 


Google 


EPPERSON 

iHI  Ark.  its, 

annual  rental  was  not  to  be  paid  in 
advance.  We  do  not  think  that  word 
was  inserted  for  any  such  purpose. 
It  is  used  twice,  and  seems  to  have 
been  used  only  to  show  that  the 
annual  rental  was  not  to  be  paid 
durinsr  the  first  year  of  the  lease. 
It  is  a  matter  of  common  knowledsre 
that  such  contention  has  been  made 
in  many  instances  in  similar  leases. 
The  lessor  was  within  his  rights  in 
declarinsr  the  forfeiture  of  the  lease 
for  the  nonpayment  of  the  annual 
rental,  and  tiie  chancery  court  erred 
in  not  so  holding. 

Therefore  the  decree  will  be  re- 
versed, and,  inasmuch  as  the  case 

seems  to  have  been 
tKVltltl:^.     fully  developed,  The 

Chancery  Court  will 
be  directed  to  enter  a  decree,  cancel- 
ing the  lease  as  prayed  for  in  the 
plaintiff's  complaint. 

Wood,  J.,  dissents. 

A  petition  for  rehearing  having 
been  filed,  Hart,  J.,  on  November  29, 
1920,  handed  down  the  following  ad- 
ditional opinion: 

Counsel  for  appellees  insist  in 
their  motion  on  rehearing  that  the 
court's  statement  of  facts  with  re- 
gard to  the  forfeiture,  and  the  rule 
laid  down  with  regard  to  it,  are 
wrong.  The  case  was  tried  on  an 
agreed  statement  of  facts,  and  a  re- 
examination shows  that  we  correct- 
ly stated  them  in  our  opinion.  It  is 
true  that,  as  insisted  by  counsel,  we 
stated  that  on  April  19,  1920,  B.  C. 
Epperson  wrote  Helbron  a  letter  in 
which  he  declared  that  the  lease  was 
void,  and  informed  Helbron  that  he 

Attorae  «>«  ^^^  leascd  the  land 
eiiemt— rffeet  •(  to  othor  parties, 
ZTtl'^JtL  '■hen   in   fact   this 

and  signed  by  the  attorneys  of  Ep- 
person. Their  act,  however,  was 
his  act. 

Again,  it  is  insisted  by  counsel  for 
appellees  that  this  letter  was  not  re- 
ceived by  Helbron  until  April  22, 
1920,  and  that  on  April  20,  1920, 
Helbron  wrote  Epperson  a  letter 
tendering  him  the  rent  for  the  cur- 
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rent  year.  This  did  not  avoid  the 
forfeiture.  The  forfeiture  occurred 
when  the  attorneys  for  Epperson 
mailed  the  letter  on  April  19,  1920, 
in  which  the  for-  p^.^me^ 

feiture        was        de-   eSect  ot  ntatUa* 

dared.  It  was  not  """••• 
necessary  that  Helbron  should  re- 
ceive the  declaration  of  forfeiture 
before  it  became  effective.  Epper- 
son had  the  power  to  declare  the 
forfeiture,  and  his  act  in  so  doing 
was  completed  when  he  mailed  the 
letter.  Therefore  it  did  not  make 
any  difference  that  Helbron  wrote 
Epperson  a  letter  tendering  the 
rent  before  he  received  Epperson's 
letter  declaring  the  forfeiture. 

Again,  it  is  contended  that  the 
force  of  the  opinion  in  Dill  v.  Fraze, 
169  Ind.  53,  79  N.  E.  971,  is  weak- 
ened because  the  supreme  court  of 
Indiana  in  that  case  impliedly  over- 
ruled the  earlier  case  of  Watson  v. 
Penn,  108  Ind.  21,  58  Am.  Rep.  26, 
8  N.  E.  636,  without  mentioning  the 
case.  The  supreme  court  of  Indiana 
did  not  overrule  the  case  of  Watson 
v.  Penn.  That  was  an  ordinary  case 
of  tenancy,  in  which  no  time  was 
stipulated  for  the  payment  of  the 
rent,  and  the  court  held  that  the 
payment  could  be  made  at  the  end 
of  the  year.  The  reason  for  the 
holding  was  that  rent  is,  in  its  na- 
ture, a  return  for  tlie  enjojonent  of 
the  annual  profits  of  the  land.  As 
pointed  out  in  the  case  of  Dill  v. 
Fraze,  a  different  rule  applies  in 
cases  of  a  lease  for  the  contemplated 
exploration  of  the  land  for  gas  or 
oil.  The  conditions  existing  in  such 
cases  require  a  different  rule,  and 
form  an  exception  to  ordinary  cases 
of  tenancy,  where  the  object  of  the 
lease  is  for  the  lessee  to  obtain  pos- 
session of  the  land  and  use  it  in  re- 
turn for  rent  paid. 

Again,  counsel  contend  that  there 
should  be  a  difference  in  developed 
and    undeveloped   oil   territory   in 
this    respect      We  m,^,  ^^^^^  „ 
can  see  no  reason  leaae  bein*  tn 
for  this  distinction.  fi'*TJ*i?'>«* 

.  .  .       terrltorr- 

As  pointed  out  in 

the  opinion,  the  object  of  the  rule  is 

that  the  lessee  should  act  in  tiie 
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premises  07  payingr  the  rent  in  ad- 
vance, so  that  the  lessor  would  know 
whether  or  not  the  lessee  intended 
to  extend  the  term  of  the  lease.  If 
he  did  not,  the  lessor  would  then 
have  an  opportunity  to  lease  it  to 
someone  else  for  the  purpose  of  hav- 
ing it  explored  for  oil. 

Finally,  it  is  insisted  that  the  use 
of  the  word  "thereafter"  gave  the 


lessee  until  the  end  of  the  year  with- 
in which  to  pay  the  rent.  We  think 
the  use  of  this  word  rather  indi- 
cates to  the  contrary.  It  applies  to 
the  first  thing  which  the  lessee  was 
required  to  do, — ^to  wit,  the  payment 
of  the  rent,  if  he  desiied  to  continue 
the  lease  for  another  year. 

Therefore  the  motion  for  a  re- 
hearing will  be  denied. 


ANNOTATION. 
Renfe  in  lien  of  development  under  ofl  and  ga«  lease  as  payable  m  advance. 


It  seems  that  it  is  frequently  pro- 
vided in  oil  and  gas  leases  that  if  no 
well  is  completed  on  the  leased  prem- 
ises within  a  specified  time  the  lessee 
shall,  if  he  desires  to  continue  the 
lease  in  force,  pay  a  stipulated  rental 
ia  lieu  of  development. 

In  the  reported  case  (Epperson  v. 
Helbbon,  ante,  597)  it  is  held  that 
if  no  time  of  payment  is  stipulated, 
such  rentals  are  payable  in  advance. 
A  like  holding  ^as  made  in  Dill  v. 
Fraze  (1907)  169  Ind.  58,  79  N.  E. 
971,  quoted  at  length  in  the  reported 
case,  and  in  Maud  Oil  &  Gas  Co.  v. 
Bodkin  (1919)  75  Okla.  6,  180  Pac. 
959,  which  also  followed. and  quoted 
Dill  v.  Fraze  (Ind.)  supra.  See  also 
Bearman  v.  Dux  Oil  &  Gas  Co.  ^917) 
64  Okla.  147, 166  Pac.  199,  wherein  the 
ruling  was  rested  largely  on  a  prac- 
tical construction  of  the  lease  by  the 
parties. 

In  several  other  cases,  however,  it 
has  been  held  that  where  an  oil  and 
;ga8  lease  providing  for  rent  in  lieu 
of  development  does  not  stipulate  for 
payment  in  advance,  the  rule  govern- 
ing other  tenancies  is  applicable,  and 
the  rent  is  not  due  until  the  end  of  the 
term. 

Thus,  in  Rhodes  v.  Mound  City  Gas, 
Coal  &  Oil  Co.  (1909)  80  Kan.  "^62, 104 
Pac.  851,  the  court  construed  a  lease 
providing  as  follows:  "Second  party 
agrees  to  drill  a  well  upon  said  prem- 
ises within  two  years  from  this  date 
or  thereafter  pay  to  first  party  «ighty 
($80)  dollars  annually  until  said  well 
is  drilled,  or  this  lease  shall  be  void." 
It  was  held  that  the  rent  need  not  be 
paid  in  advance. 


So,  the  provisions  of  the  lease  in- 
volved in  Gillespie  v.  Fulton  Oil  &  Gas 
Co.  (1908)  2S6  IlL  188,  86  N.  E.  219, 
and  the  construction  thereof,  were 
stated  by  the  court  as  follows:  "The 
lease  provides  that  'the  second  parties 
shall,  within  twelve  months  from  the 
date  hereof,  drill  a  test  well  upon  said 
premises.'  By  another  clause  in  said 
lease  it  is  provided:  'In  case  no  well 
is  completed  on  said  premises  within 
twelve  months  from  this  date,  the  par- 
ties of  the  second  part  shall  pay  the 
party  of  the  first  part  a  rental  of  25 
cents  per  acre  per  year,  to  be  paid 
annually,  counting  from  the  expira- 
tion of  the  said  twelve  months.'  Tak- 
ing these  two  clauses  together,  and  in 
connection  with  the  clause  providing 
that  the  lease  was  for  five  years  from 
the  date  thereof,  it  is  clear  that  the 
lessee  was  not  required  to  pay  any 
rent  until  the  expiration  of  the  first 
year.  At  that  time,  if  no  test  well  was 
completed,  the  rent  commenced  to  ac- 
crue. The  lease  does  not  require  the 
payment  of  the  rent  in  advance.  Ap- 
pellant would,  therefore,  have  all  of 
the  second  year  in  which  to  pay  his 
rental  of  25  cents  per  acre." 

Likewise,  in  Washburn  v.  Gillespie 
(1920)  171  C.  C.  A.  637,  261  Fei  41, 
in  holding  to  be  good  a  tender  of  rent- 
als in  lieu  of  development  under  a 
lease  providing  that  "the  party  of  the 
second  part  agrees  to  complete  a  well 
on  said  premises  within  one  year  from 
date  hereof,  or  pay  at  the  rate  of  $40 
for  each  additional  three  months  such 
completion  is  delayed,  from  the  time 
above  mentioned  for  the  full  eomple- 


Digitized  by 


Google 


ANNO.— OIL  AND  GAS— RENTAL— ADVANCE. 


606 


tion  of  such  well  until  a  well  is  com- 
pleted," it  was  said:  "The  only  ob- 
jection touching  the  rentals  is  that 
the  second  tender  was  overdue  nine  or 
ten  days.  This  is  based  on  the  theory 
that  the  lease  required  the  quarterly 
payments  to  be  in  advance,  which 
would  make  this  payment  due  Decem- 
ber 23,  1916.  There  is  no  such  re- 
quirement in  the  lease." 

Similarly,  in  Blodgett  v.  Lanyon 
Zinc  Co.  (1903)  58  C.  C.  A.  79, 120  Fed. 
89S,  it  was  held  that  payment  in  ad- 


vance was  not  required  by  an  oil  lease 
providing  that,  if  no  well  was  sunk 
within  two  years,  the  lease  should  be- 
come void  unless  the  lessee  should 
elect  to  continue  it  from  year  to  year 
by  paying  $40  each  year,  the  court  say- 
ing: "An  election  from  year  to  year, 
by  paying  $40  each  year,  literally 
means  an  election  by  paying  during 
each  year;  and  there  is  nothing  else- 
where in  the  contract  inconsistent 
with  the  words  and  the  ordinary  mean- 
ing of  this  provision."         W.  A.  S. 


UNITED  STATES  FIDELITY  &  GUARANTY  COMPANY,  Appt, 

V. 

MRS.  LOLA  D.  HOOD. 

MtU»taHppt  Supreme  Court  (Diviaion  B)—Vehruary  21,  192 1. 
(124  Miss.  548,  87  86.  116.) 

Insurance  —  accident  —  provMon  for  autopsy  —  construction. 

1.  The  provision  of  an  accident  policy  providing  for  an  autopsy  in  case 
of  death  will  be  construed  most  strong^  against  the  insurer  and  in  favor 
of  the  insured ;  and  such  provision  will  be  construed  so  as  to  require  the 
demand  and  the  operation  to  be  made  before  interment.  If  the  company 
desires  to  make  an  autopsy,  it  must  arrange  its  affairs  so  as  to  secure  the 
necessary  Information  and  make  the  demand  and  perform  the  operation 
before  interment. 

[^ee  note  on  this  question  beginning  on  page  614.] 


—effect  of  burial  —  public  policy. 

2.  A  provision  in  an  accident  policy 
of  insurance  providing  for  an  autopsy 
after  the  body  has  been  buried  is  con- 
trary to  public  policy  and  void. 

Witness  —  physician  —  competency. 

3.  Under  §  3695,  Code  1906  (Hem- 
ingway's Code  (6380),  a  physician  is 
incompetent  to  testify  to  facts  which 
come  to  his  knowledge  by  virtue  of  his 
being  employed  by  his  patient  as  a 
physician,  and  the  patient  does  not 
waive  the  privilege  because  he  intro- 
duces another  physician,  who  testifies 
for  the  patient  about  the  same  facts. 
It  is  improper  practice  in  such  case  to 
permit  the  physician  to  testify  at  all 
about  such  facts,  even  in  the  absence 
of  the  jury.  The  proper  practice  is  to 
■ascertain     whether     the     facts     were 

Headnotes  by  Ethbidgb,  J. 


learned  because  of  the  relation,  and,  if 
so,  to  exclude  the  evidence. 

[See  28  R.  C.  L.  536-537.] 
Insurance  —  accident  —  causing  dis- 
ease —  proximate  cause. 
4.  Where  a  provision  of  an  accident 
insurance  policy  insures  against  "the 
effects  resulting  directly  and  exclusive- 
ly of  all  other  causes  from  bodily  in- 
jury sustained  during  the  life  of 
this  policy  solely  through  accidental 
means,"  and  an  accident  happens  which 
sets  in  action  a  latent  and  inactive  dis- 
ease, and  death  results  from  the  acci- 
dent accompanied  by  the  effects  of  such 
disease,  the  accident  is  the  proximate 
cause  of  the  death.  To  avoid  the  pol- 
icy in  case  of  an  accident  accompanied 
by  disease,  the  disease  must  proximate- 
ly contribute  to  the  death. 
[See  14  R.  C.  L.  1246,  1246.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wash- 
ington County  (Elmore,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an  accident  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  A.  McCullough,  for  ap-     Ins.  Co.  Ann.  Cas.  1916A,  156,  note; 


pellant: 

If  pre-existing  disease  combined  and 
concurred  with  the  injury  received  in 
causing  death,  the  said  death  was  not 
caused  "directly"  and  "exclusively" 
from  the  bodily  injuries  sustained,  and 
the  disability  did  not  result  "from 
such  injuries  alone." 

Illinois  Commercial  Men's  Asso.  v. 
Parks,  103  C.  C.  A.  286,  179  Fed.  794; 
Clarke  v.  New  Amsterdam  Casualty  Co. 
180  Cal.  76,  179  Pac.  195;  New  Amster- 
dam Casualty  Co.  v.  Shields,  85  C.  C.  A. 
122,  155  Fed.  54;  Maryland  Casualty 
Co.  V.  Morrow,  52  L.R.A.(N.S.)  1213, 
130  C.  C.  A.  179,  213  Fed.  599;  Hub- 
bard v.  Mutual  Acci.  Asso.  98  Fed.  930; 
M\.n&  L.  Ins.  Co.  V.  Ryan,  166  C.  C.  A. 
559,  255  Fed.  483;  Western  Commercial 
Travelers'  Asso.  v.  Smith,  40  L.R.A. 
653,  29  C.  C.  A.  223,  56  U.  S.  App.  393, 
86  Fed.  401;  Leland  v.  United  Commer- 
cial Travelers,  233  Mass.  658, 124  N.  E. 
617;  Western  Indemnity  Co.  v.  Mac- 
Kechnie,  —  Tex.  Civ.  App.  — ,  214  S. 
W.  466;  Kellner  v.  Travelers  Ins.  Co. 
180  Cal.  326,  181  Pac.  61;  Crandall  v. 
Continental  Casualty  Co.  179  111.  App. 
330;  Koprivica  v.  Standard  Acci.  Ins. 
Co.  —  Mo.  App.  — ,  218  S.  W.  689. 

The  company  was  justified  in  its  de- 
mand for  an  autopsy,  and  acted  with 
unusual  and  extraordinary  diligence. 

American  Employees'  Liability  Ins. 
Co.  V.  Barr,  16  C.  C.  A.  61,  32  U.  S. 
App.  444,  68  Fed.  873;  Johnson  v. 
Bankers  Mut.  Cas.  Ins.  Co.  129  Minn. 
18,  L.R.A.1915D,  1199,  151  N.  W.  413, 
Ann.  Cas.  1916A,  1543;  Wehle  v.  Unit- 
ed States  Mut  Acci.  Asso.  153  N.  Y. 
116,  60  Am.  St  Rep.  598,  47  N.  E.  35; 
American  Nat  Ins.  Co.  v.  Nuckols,  — 
Tex.  Civ.  App.  — ,  187  S.  W.  497. 

Messrs.  Percy  &  Percy  also  for  ap- 
pellant. 

Mr.  R.  B.  Campbell,  for  appellee: 

The  provision  of  the  policy  giving 
the  right  to  make  "an  autopsy"  in  case 
of  death  does  not  carry  with  it  the 
right  of  exhumation;  and  if  it  does 
carry  that  right  the  demand  for  the 
autopsy  was  unreasonably  delayed,  in 
consequence  of  which  its  refusal  con- 
stituted no  bar  to  a  recovery. 

Johnson  v.  Bankers  Mut  Casualty 


Wehle  V.  United  States  Mut  Acci.  Asso. 
163  N.  Y.  116,  60  Am.  St.  Rep.  698, 
47  N.  E.  35;  Sudduth  v.  Travelers'  Ins. 
Co.  106  Fed.  822;  Patterson  v.  Ocean 
Acci.  &  G.  Corp.  25  App.  D.  C.  46; 
Ewing  V.  Commercial  Travelers'  Mut. 
Acci.  Asso.  55  App.  Div.  241,  66  N.  Y, 
Supp.  1056;  American  Nat  Ins.  Co.  v. 
Nuckols,  —  Tex.  Civ.  App.  — ,  187  S. 
W.  497;  5  Joyce,  Ins.  2d  ed.  §  8491;  18 
Cyc  267. 

Even  though  disease  may  have  con- 
tributed to,  or  accelerated,  insured's 
death,  if  the  injury  was  the  proximate, 
predominant,  or  ^cient  cause  of  his 
death,  the  insurer  was  liable  on  the 
policy. 

Stanton  v.  Travelers  Ins.  Co.  84 
L.RJ^.(N.S.)  446,  note;  Rathman  v. 
New  Amsterdam  Casualty  Co.  Ann. 
Cas.  1917C,  463,  note;  Freeman  v.  Mer- 
cantile Mut.  Acci.  Asso.  156  Mass.  361, 
17  L.R.A.  763,  30  N.  E.  1013;  Fetter  v. 
Fidelity  &  C.  Co.  174  Mo.  266,  61 
L.R.A.  459,  97  Am.  St  Rep.  660,  78  S. 
W.  692;  Fidelity  &  Casualty  Co.  v. 
Meyer,  106  Ark.  91,  44  L.R.A.(N.S.) 
493,  162  S.  W.  995;  Moon  v.  United 
Commercial  Travelers,  96  Neb.  65,  62 
L.RJ^.(N.S.)  1003,  146  N.  W.  1037, 
Ann.  Cas.  1916B,  222;  Hall  v.  General 
Acci.  Assur.  Corp.  16  6a.  App.  66, 
85  S.  E.  600;  Thornton  v.  Travelers' 
Ins.  Co.  116  Ga.  129,  94  Am.  St.  Rep. 
99,  42  S.  E.  287;  Gary  v.  Preferred 
Acci.  Ins,  Co.  127  Wis.  67,  5  L.R.A. 
(N.S.)  926,  116  Am.  St.  Rep.  997,  106 
N.  W.  1056,  7  Ann.  Cas.  484;  Conti- 
nental Casualty  Co.  v.  Lloyd,  166  Ind. 
52,  73  N.  E.  824;  Driskell  v.  United 
States  Health  &  Acci.  Ins.  Co.  117  Mo. 
App.  362,  93  S.  W.  880;  Bohaker  v. 
Travelers'  Ins.  Co.  216  Mass.  32,  46 
L.R.A,(N.S.)  543,  102  N.  E.  342. 

Whatever  communication  was  made 
to  Dr.  Smythe,  or  information  derived 
during  the  course  of  his  examination, 
was  privileged,  and  could  not  be  dis- 
closed in  this  proceeding,  except  at  the 
instance  of  the  assured. 

Yazoo  &  M.  Valley  R.  Co.  v.  Messina, 
109  Miss.  143,  67  So.  963;  Hamel  v. 
Southern  R.  Co.  113  Miss.  344,  74  So. 
276;  Newton  Oil  Mills  v,  Spencer.  116 
Miss.  568,  77  So.  606. 
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ilti  Mitt.   H$, 

Ethridge,  J.,  delivered  the  opinion 
of  the  court: 

The  jud^^ent  in  this  case  was  af- 
firmed on  a  former  day  without 
written  opinion.  —  Miss.  — ,  86  So. 
814.  A  sujTgestion  of  error  has  been 
filed  in  which  we  are  asked  to  write 
our  views  if  we  should  adhere  to  the 
former  opinion,  but  earnestly  insist- 
ing that  we  erred  in  the  decision 
heretofore  rendered. 

The  appellee  was  the  plaintiff  be- 
low and  the  appellant  the  defendant. 
The  appellant  issued  an  accident 
policy  to  Clifton  R.  Hood,  the  hus- 
band of  the  appellee,  in  which  poli- 
cy the  appellee  was  named  as  a 
beneficiary.  The  policy  agreed  to 
pay  her,  in  the  event  of  his  death' 
within  the  terms  of  the  policy, 
$10,000,  called  the  principal  sum, 
and  $5,000  by  virtue  of  what  is 
termed  an  "accumulation  indorse- 
ment" attached  to  the  policy. 

The  policy  was  first  issued  March 
12,  1915,  and  was  renewed  from 
time  to  time,  and  was  in  force  at  the 
time  of  the  death  of  Clifton  R.  Hood. 

The  insurance  was  against  "tiie 
effects  resulting  directly  and  exclu- 
sively of  all  other  causes  from  bodily 
injury  sustained  during  the  life  of 
this  policy  solely  through  accidental 
means." 

Under  the  heading  "General 
Agreements,"  the  policy  contains 
various  paragraphs,  of  which  it  is 
only  necessary  to  mention  here  para- 
graphs 3  and  8,  paragraph  3  being 
as  follows:  "(3)  The  company  shall 
in  case  of  injury  or  disability  have 
the  right  and  opportunity  to  exam- 
ine the  person  of  the  assured  or 
beneficiary  when  and  as  often  as  it 
requires,  and  shall  also  have  the 
right  and  opportunity  to  make  an 
autopsy  in  case  of  death." 

Paragraph  8,  so  far  as  necessary 
to  state,  is  as  follows:  "(8)  Compli- 
ance with  all  of  the  terms  and  con- 
ditions of  this  policy  shall  be  a  con- 
dition precedent  to  the  recovery  of 
any  claim  hereunder." 

The  assured  was  fifty-six  years  of 
age,  and,  while  walking  in  his  yard 
on  December  12,  1917,  during  the 
life  of  the  policy,  he  slipped  down. 
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striking  the  back  of  his  head  on  the 
frozen  ground,  which  was  heavily 
covered  with  ice.  He  was  carried 
into  his  house,  and  put  in  bed,  where 
he  remained  until  December  19, 
1917,  when  he  was  removed  to  the 
King^s  Daughters'  Hospital,  in 
Greenville,  Mississippi,  and  there 
died  on  the  morning  of  December 
27,  and  was  buried  in  the  afternoon 
of  December  28, 1917. 

Notice  of  the  accident  and^of  the 
death  of  the  assured,  and  proof  of 
the  injury  and  loss,  were  furnished 
by  the  appellee  to  the  appellant 
within  the  time  and  as  required  by 
the  policy. 

The  appellant  denied  liability  and 
refused  to  pay  the  amount  claimed, 
and  suit  was  brought  to  recover  the 
amount  due. 

The  appellant  pleaded  the  general 
issue  and  a  special  plea  to  the  dec- 
laration; contended  under  the  gen- 
eral issue  that  the  assured's  death 
was  not  the  direct  and  exclusive  re- 
sult of  his  accidental  fall,  but  that 
disease,  existing  at  the  time,  was 
the  sole  or  a  contributing  cause 
thereof,  and,  by  said  special  plea,  set 
forth  the  above  paragraphs  relating 
to  the  matter  of  autopsy,  and  tiien 
averred  "that,  upon  being  advised 
of  the  death  of  the  assured,  defend- 
ant demanded  the  opportunity  to 
make  an  autopsy  on  the  body  of  the 
said  assured,  CUfton  R.  Hood,  and, 
under  said  it  3,  defendant  was  en- 
titled to  the  right  and  opportunify 
to  make  an  autopsy  on  said  body; 
and  the  plaintiff  refused  to  this  de- 
fendant the  opportunity  to  make 
such  an  autopsy,  and  refused  to  per- 
mit such  autopsy,  which  was  a  vio- 
lation of  II  3  of  said  policy,  and  un- 
der the  provision  of  H  8,  by  reason  of 
such  failure  and  refusal  to  comply 
with  the  terms  and  conditions  of  the 
policy,  plaintiff  is  not  entitled  to  re- 
cover." 

To  which  special  plea  a  replica- 
tion was  filed  by  the  plaintiff,  admit- 
ting the  provisions  of  the  policy  set 
foith  in  the  special  plea,  and  then 
averred  "that  the  demand  for  such 
autopsy  was  not  made  by  defendant 
at  or  within  a  reasonable  time  after 
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having  been  advised  of  the  injury 
and  resultant  death  of  said  assured, 
in  that  sai^  defendant  delayed  mak- 
ing said  demand  until  five  or  six 
days  after  the  body  of  said  assured 
had  been  buried." 

To  which  replication  the  appellant 
interposed  a  demurrer,  which  the 
appellee  asked  the  court  to  extend 
to  the  said  special  plea  of  the  de- 
fendant, which  the  court  did,  sus- 
tained the  demurrer  to  the  special 
plea,  and  ordered  the  appellant  to 
plead  over  to  the  declaration. 

Thereupon,  by  leave  of  court,  the 
appellant  filed  a  second  and  third 
special  plea,  pleading  in  each  a  de- 
mand for  an  autopsy  and  its  refusal 
in  bar  of  the  suit. 

The  appellee  joined  issue  upon  the 
second  special  plea,  and  interposed 
a  demurrer  to  tlie  third  special  plea, 
which  demurrer  was  sustained. 

The  second  special  plea  showed 
that  the  demand  for  an  autopsy  was 
made  after  the  burial  of  the  de- 
ceased, and  alleged  that  the  request 
to  perform  an  autopsy  was  made  by 
the  defendant  immediately  upon  be- 
ing advised  of  the  death  of  the  as- 
sured, and  that  the  defendant  was 
also  advised  that  the  death  pf  the  de- 
ceased was  due  to  pre-existing  dis- 
ease and  was  not  within  the  terms 
of  its  policy,  death  not  having  re- 
sulted direct^  and  exclusively  of  all 
other  causes  from  bodily  injuries 
sustained  solely  from  accidental 
means,  and  that  an  autopsy  of  the 
body  would  reveal  this  fact. 

On  the  trial  it  appeared  from  the 
evidence  of  Dr.  Gamble,  a  physician 
who  attended  the  deceased,  that  the 
deceased  was  affected  with  high 
blood  pressure  and  some  kidney 
trouble;  that  Dr.  Gamble  had  ex- 
amined the  deceased  a  few  days  be- 
fore the  accident,  and  that  his  con- 
dition was  better  than  it  had  been 
for  some  years,  and  that,  if  the  acci- 
dent had  not  occurred,  the  deceased 
would  probably  have  lived  for  a 
number  of  years ;  that  the  accident 
operated  upon  the  diseased  condi- 
tion, but  that  the  accident  was  the 
primary  cause  of  his  death,  his 
death  being  caused  by  the  fall  ac- 


companied by  uremia.  The  de- 
ceased, when  injured,  was  carried 
into  his  home,  and  suffered  great 
pain  in  his  head,  and  was  suffering 
when  first  attended  by  Dr.  Gamble 
the  following  morning,  and  contin- 
ued to  suffer  more  or  less  until  his 
death.  After  the  injury  and  after 
the  removal  of  the  deceased  to  the 
hospital  at  Greenville,  Mississippi, 
he  gradually  passed  into  a  comatrae 
state. 

Dr.  Lewis,  a  physician,  also  at- 
tended the  deceased,  and  his  opinion 
was  that  the  death  was  caused  by 
the  fall  and  uremia. 

Dr.  Smythe,  another  physician, 
.was  also  called  to  attend  the  de- 
ceased, but  he  was  not  introduced  by 
the  attorney  for  the  appellee,  but 
was  placed  on  the  stand  by  the  ap- 
pellant, and,  in  the  absence  of  the 
jury,  testified  that  he  made  one  ex- 
amination and  one  visit  to  the  de- 
ceased, that- in  his  opinion  the  con- 
dition of  high  blood  pressure  and  the 
kidney  trouble  produced  the  death, 
and  that  he  could  not  see  that  the 
fall  had  anything  to  do  with  it 
This  evidence  was  excluded  and  did 
not  go  to  the  jury. 

Dr.  McMahon,  who  was  present 
in  the  court  room  as  an  expert  pa- 
thologist for  the  appellant  company, 
and  heard  the  evidence  of  the  physi- 
cians, was  asked  the  following  ques- 
tions : 

Q.  You  have  heard  the  testimony 
of  Dr.  Gamble  in  regard  to  the  his- 
tory of  the  case  of  Mr.  C.  R.  Hood 
and  the  symptoms  of  the  case. 
From  what  you  have  heard,  are  you 
able  to  form  an  opinion  as  to  the 
cause  of  the  death? 

A.  I  think  I  am. 

Q.  What  is  your  opinion? 

A.  After  hearing  the  testimony  of 
these  doctors  I  should  be  of  the 
opinion  that  this  gentleman  died 
from  uremia,  from  arteriosclerosis, 
chronic  interstitial  nephritis,  and 
perhaps  organic  heart  disease. 

Q.  Would  you  say  that  the  fall 
which  he  had  brought  about,  accel- 
erated, or  had  any  effect  upon  the 
case? 
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A.  That  woiild  be  a  very  hard 
question  to  answer,  but  in  the  light 
of  the  evidence  of  this  high  blood 
pressure,  and  the  fact  that  he  lived 
some  fourteen  days  following  the 
accident,  I  should  say  in  all  proba- 
bility it  did  not  have  any  effect. 

At  the  conclusion  of  the  evidence 
the  appellant  company  requested  a 
peremptory  instruction,  which  was 
refused. 

Certain  instructions  hereafter  re- 
ferred to  were  given  to  the  appellee 
and  excepted  to,  and  certain  instruc- 
tions were  refused  to  the  appellant, 
and  exception  taken  to  such  refusals. 

There  was  a*verdict  and  judgment 
for  the  appellee,  Mrs.  Hood,  from 
which  this  appeal  is  taken,  and  the 
following  assignments  of  error  are 
assigned : 

"(1)  The  court  erred  in  overrul- 
ing the  demurrer  filed  by  defendant 
to  the  plaintifiTs  replication. 

"(2)  The  court  erred  in  applsring 
the  demurrer  which  was  overruled, 
and  which  was  filed  to  the  plaintiff's 
replication,  to  the  special  plea  filed 
by  defendant. 

"(3)  The  court  erred  in  sustain- 
ing the  demurrer  of  plaintiff  to  de- 
fendant's third  special  plea. 

"(4)  The  court  erred  in  sustain- 
ing the  objection  to  the  introduction 
of  the  testimony  of  J.  D.  Smythe, 
and  in  refusing  to  permit  such  testi- 
mony to  go  to  the  jury. 

"  (5)  The  court  erred  in  granting 
each  and  eveiy  instruction  given 
for  the  plaintiff. 

"(6)  The  court  erred  in  refusing 
each  and  every  instruction  request- 
ed by  the  defendant  and  refused  by 
the  court. 

"(7)  The  court  erred  in  overrul- 
ing the  motion  for  a  new  trial  and 
in  refusing  to  set  aside  the  verdict 
of  the  jury  and  the  judgment  ren- 
dered thereon  and  to  grant  the  de- 
fendants a  new  trial." 

The  first  three  assignments  relate 
to  the  ruling  of  the  court  on  the  de- 
murrers, and  present  for  considera- 
tion the  question  whether  or  not  the 
defendant  had  a  right  to  an  autopsy 
after  the  burial  of  the  deceased. 
15  A.L.R.— 39. 


The  appellant  has  its  principal 
office  in  Baltimore,  Maryland,  and 
has  an  agency  at  Memphis,  Tennes- 
see, and  an  agent  in  Washington 
county,  Mississippi.  Under  its  rules 
it  reserved  to  its  home  office  the 
right  to  demand  an  autopsy;  it  be- 
ing contended  that  neither  tiie  agent 
at  Memphis,  Tennessee,  nor  the 
agent  in  Washington  county,  Missis- 
sippi, had  any  right  to  demand  or 
waive  an  autopsy.  When  the  acci- 
dent occurred,  the  agent  at  Green- 
ville, Mississippi,  reported  to  the 
Memphis  office.  On  the  day  preced- 
ing the  death  of  deceased  the  agent 
reported  to  the  Memphis  office  that 
the  accident  was  much  more  serious 
than  was  first  thought,  and  he  re- 
ported the  death  to  the  Memphis  of- 
fice on  the  day  that  the  deceased 
died,  and  on  the  following  day  sent 
a  copy  of  the  notice  in  the  paper 
containing  an  account  of  the  funeral 
arrangements. 

The  burial  was  on  the  28th  day  of 
December,  and  on  the  2d  day  of 
Januazy  the  appellant  company  sent 
an  adjuster  to  report  upon  the 
death.  This  adjuster  conferred  witii 
the  physicians  and  the  undertakers, 
and  obtained  statements  from  them 
which  he  reported  to  the  Memphis 
office,  which  office  notified  the  home 
office  on  the  2d  day  of  January  and 
requested  authority  to  demand  an 
autopsy,  which  request  was  granted 
by  the  home  office,  and  the  request 
communicated  to  the  appellee,  who 
advised  the  agent  of  the  company 
that  her  brother  would  be  there  tiie 
next  day,  and  she  wished  to  con- 
sult him.  On  January  3d  the  com- 
pany sent  a  physician  to  conduct 
the  autopsy,  and  this  physician  re- 
quested permission  to  make  the  au- 
topsy, and  was  advised  that  a  family 
council  would  be  held  the  following 
day.  The  physician  returned  home 
without  having  any  other  communi- 
cation with  the  appellee  or  her  fami- 
ly. On  the  5th  day  of  January  the 
company  wrote  Mrs.  Hood  making 
a  request  for  an  autopsy,  which  on 
the  8th  day  of  January  she  refused 
because  the  demand  was  made  too 
late. 
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It  will  be  seen  from  the  above 
that  no  demand  was  made  for  an  au- 
topsy until  after  the  burial,  but  the 
appellant  insists  that  under  its  con- 
tract it  had  the  right  to  make  an  au- 
topsy, even  though  it  required  ex- 
huming the  body  to  do  so. 

There  are  a  number  of  authorities 
which  on  their  facts  have  held  that 
the  request  for  an  autopsy  came  too 
late,  but  none  of  the  authorities 
cited  have  passed  specifically  upon 
the  question  as  to  whether  a  demand 
for  an  autopsy  after  interment  and 
its  refusal  would  constitute  a  de- 
fense to  the  policy.  The  general 
trend  of  the  authorities  is  to  the 
effect  that  the  demand  must  be  sea- 
sonably made.  It  is  insisted  here 
that  the  company  had  no  notice  of 
the  necessity  for  an  autopsy  or  the 
probable  results  that  might  follow 
an  autopsy  until  after  the  interment, 
and  that  the  right  was  not  waived 
because  the  facts  were  not  communi- 
cated to  the  company  by  the  bene- 
ficiary until  after  the  interment  was 
made,  and  that  it  made  the  request 
seasonably  after  securing  the  infor- 
mation that  an  autopsy  would  prob- 
ably show  the  nonliability  of  the 
company  under  the  policy. 

The  company  may,  of  course,  con- 
fide to  such  of  its  officers  as  it  may 
desire  the  sole  power  of  making  a 
demand  for  an  autopsy  in  such 
cases,  and  may  refuse  the  local 
agents  any  authority  to  either  de- 
mand an  autopsy  or  to  waive  the 
benefits.  But  where  it  does  so  it  is 
nevertheless  bound  by  knowledge 
coming  to  the  knowledge  of  its 
agent,  and  must  exercise  such  rea- 
sonable diligence  as  the  circum- 
stances call  for.  In  the  present  case 
it  was  advised  of  the  seriousness  of 
the  injury  prior  to  tiie  death  of  the 
deceased,  and  knowledge  of  his 
death  came  to  its  agents  in  ample 
time,  if  promptly  communicated, 
for  it  to  have  made  the  demand. 

Provisions  of  a  contract  of  this 
kind  which  are  prepared  by  the  in- 
surer are  to  be  construed  most 
strongly  against  the  insurer  and  in 
favor  of  the  insured.  Where  there 
is  no  provision  in  the  contract  itself 


giving  the  right  of  an  autopsy  after 
interment,  the  court 
will     construe     the  SSSTaJJ^^ 
provisions  to  mean  provi»io»  t»r 
that     an     autopsy  ^.•S^ton. 
must  be  demanded 
and  performed  prior  to  interment, 
and,  if  the  insurer  desires  to  avail 
itself  of  this  privilege,  it  must  so 
arrange  and  provide  for  information 
to  be  given  of  the  death  prior  to  the 
interment. 

From  a  consideration  of  all  the 
facts  in  the  present  case  we  think, 
if  the  company  had  required  its 
agents  to  report  information  to  it, 
it  could  have  learned  all  needed  facts 
for  the  determination  of  its  right  to 
an  autopsy  before  burial.  If,  how- 
ever, this  be  not  a  correct  view  or 
consideration  of  the  clause  above 
set  out,  and  if  the  clause  is  to  be 
construed  so  as  to 
mean  that  the  in-  Z^^Z'Sl^"*^?^ 
surer  should  have 
the  right  to  exhume  the  body,  then 
we  think  such  contract  would  be  in 
violation  of  public  policy  and  would 
render  it  void. 

Section  1100,  Code  of  1906  (Hem- 
ingway's Code,  §  826),  makes  it  a 
felony  for  any  person*  to  remove  a 
dead  body  of  any  human  being 
from  the  grave  or  place  of  interment 
for  the  purpose  of  selling  the  same, 
or  for  mere  wantonness,  and  pre- 
scribes a  punishment. 

Section  1101,  Code  of  1906  (Hem- 
ingway's Code,  §  827) ,  prohibits  any 
person  from  receiving  or  purchas- 
ing such  body,  knowing  the  same  to 
have  been  disinterred  contrary  to 
the  last  section,  and  prescribes  the 
punishment. 

Section  1102,  Code  of  1906  (Hem- 
ingway's Code,  §  828) ,  provides  that 
every  person  who  shall  open  a  grave 
or  other  place  of  interment  with 
the  intent  to  remove  the  dead  body 
of  any  human  being  for  the  purpose 
of  selling  the  same,  or  for  the  pur- 
pose of  dissection,  or  to  steal  Hie 
cofiin  or  any  part  thereof,  or  the 
fastenings  or  other  articles  interred 
with  the  dead  body,  or  any  of  them, 
shall  be  punished,  etc. 

While  the  act  of  removinsr  the 
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body  from  the  grave  for  the  purpose 
of  an  autopsy  under  a  contract  of 
the  character  of  the  one  here  in- 
volved would  not  come  within  the 
literal  meaning  and  purpose  of  the 
statute  so  as  to  make  it  a  felony, 
still  we  think  the  statute  establishes 
a  settled  purpose  on  Hae  part  of  the 
public  to  protect  the  repose  of  the 
dead  and  to  protect  the  living  from 
the  violation  of  the  sensibilities  and 
sentiments  that  cluster  around  tlie 
dead.  There  is  no  statute  giving 
any  person  any  right  to  disinter  the 
dead  body  for  tihis  purpose.  At 
common  law  it  was  a  misdemeanor 
to  disinter  a  dead  body  which  had 
been  buried,  and  even  a  disinterment 
for  laudable  motives  was  not  a  de- 
fense. 

In  13  Cyc,  at  page  271,  we  find  the 
following:  "Except  in  cases  of  ne- 
cessity or  for  laudable  purposes,  the 
policy  of  the  law  is  that  the  sanctity 
of  the  grave  should  be  maintained, 
and  that  a  body  once  suitably  buried 
should  remain  undisturbed," — citing 
numerous  authorities  in  note  18, 
from  which  note  we  quote  the  fol- 
lowing: "A  proper  appreciation  of 
the  duty  we  owe  to  the  dead,  and  a 
due  regard  for  the  feelings  of  their 
friends  who  survive,  and  the  pro- 
motion of  the  public  health  and  wel- 
fare, all  require  that  the  bodies  of 
the  dead  should  not  be  exhumed,  ex- 
cept under  circumstances  of  extreme 
exigency." 

At  page  276  of  13  Cyc.  we  find 
the  following  statement :  "It  may  be 
stated  as  the  universal  rule  of  law  in 
civilized  countries  that  it  is  an 
indictable  offense  to  disinter  and 
remove  dead  bodies  wantonly  or 
for  the  sake  of  gain,  and  by 
the  old  common  law  even  the 
fact  that  the  motive  of  the  per- 
son removing  the  body  is  laud- 
able is  no  defense.  In  most  of 
the  states  of  the  Union  the  viola- 
tion of  sepulture  is  made  a  specific 
offense  by  statute.  But  these  stat- 
utes are  not  directed  against  and  do 
not  apply  to  exhumations  made  by 
public  officials,  with  a  view  to  ascer- 
taining whether  a  crime  has  been 
ocmimitted;  nor  do  they  apply  to  a 
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person  who,  having  (Stained  the 
necessaty  permit  from  the  consti- 
tuted authorities,  removes  the  dead 
body  of  a  relative  or  friend  for  re- 
interment." 

The  beneficiary  in  a  life  insurance 
policy  is  not  the  only  person  who 
has  an  interest  in  having  the  repose 
of  the  dead  respected  and  held  sa- 
cred. It  is  shocking  to  the  senses  to 
conceive  of  one  person  or  one  or 
more  persons  contracting  so  as  to 
provide  for  the  exhumation  and  mu- 
tilation of  dead  bodies.  We  think  to 
hold  that  such  rights  may  be  estab- 
lished by  contract  is  carrying  com- 
mercialism to  unwarranted  ex- 
tremes. 

It  is  next  assigned  for  error  that 
the  court  erred  in  sustaining  the  ob- 
jection to  the  introduction  of  the 
testimony  of  Dr.  J.  D.  Smythe  and 
in  refusing  to  permit  such  evidence 
to  go  to  the  jury. 

Section  3695,  Code  of  1906  (  Hem- 
ingway's Code,  §  6380),  reads  as 
follows:  "All  communications  made 
to  a  physician  or  surgeon  by  a  pa- 
tient under  his  charge  or  by  one 
seeking  professional  advice,  are 
hereby  declared  to  be  privileged,  and 
such  physician  or  surgeon  shall  not 
be  required  to  disclose  the  same  in 
any  legal  proceeding,  except  at  the 
instance  of  the  patient." 

In  the  case  of  Yazoo  &  M.  Valley 
R.  Co.  V.  Messina,  109  Miss.  143,  67 
So.  963,  this  court  held  that  the  evi- 
dence of  a  physician  as  to  knowledge 
gained  by  reason  of  his  employment 
as  such  could  not  be  disclosed  with- 
out the  consent  of  the  patient;  that 
the  privilege  was  for  tiie  benefit  of 
the  patient,  and  not  of  the  physician. 

In  Newton  Oil  Mill  v.  Spencer, 
116  Miss.  568,  77  So.  605,  this  court 
held  that  a  physician  who  had  at- 
tended the  party  injured  as  his  phy- 
sician, though  he  was  employed  and 
paid  by  the  company,  could  not  tes- 
tify, although  the  plaintiff  had  in- 
troduced another  physician  who  tes- 
tified as  to  the  extent  of  his  injuries. 
In  this  case  the  point  was  directly 
involved  as  to  whether  the  plaintiff, 
Spencer,  Mraived  his  privilege  by 
placing  a  physician  on  tiie  stand  to 
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testify  relative  to  his  injury  about 
which  the  suit  was  instituted,  and 
w&  treated  the  principle  as  being 
settled  by  the  Messina  Case,  supni, 
and  did  not  enlarge  upon  the  law  in 
announcing  our  conclusions,  but  the 
point  was  directly  involved  and 
pressed  upon  us  in  that  case.  There 
is  no  conflict  between  the  Spencer 
Case,  supra,  and  any  other  case  in 
this  state.  In  the  case  of  Hamel  v. 
Southern  R.  Co.  113  Miss.  844,  74 
So.  276,  division  A  of  this  court  ex- 
pressly reserved  the  decision  of  the 
point.  In  the  Spencer  Case,  supra, 
we  expressly  decided  the  point. 
'  In  attacMng  these  decisions  the 
appellant  says :  "The  bringing  of  an 
action  in  which  the  essentia]  part  of 
the  issue  is  the  existence  of  physi- 
cal ailment  should  be  a  waiver  of  the 
privilege  for  all  communications 
concerning  tibat  ailment  The  whole 
reason  for  the  privilege  is  the  pa- 
tient^s  supposed  unwillingness  that 
the  ailment  should  be  disclosed  to 
the  world  at  large ;  hence  the  bring- 
ing of  a  suit  in  which  the  very  dec- 
laration, and  much  more  the  proof, 
discloses  the  ailment  to  the  world 
at  lai^ge,  is  of  itself  an  indication 
that  tiie  supposed  repugnancy  to 
disclosure  does  not  exist." 
)  We  do  not  agree  with  counsel  that 
this  is  the  whole  reason  for  the  «i- 
actment  of  the  statute.  One  of  the 
reasons  that  may  have  prompted  the 
legiedature  in  the  enactment  of  the 
statute  was  the  evil  of  commercial- 
izing knowledge  so  obtained  by  cer- 
tain experts,  so  called,  and  by  phy- 
sicians employed  by  one  party  to 
wait  upon  and  minister  to  parties 
which  such  employer  had  injured. 
But,  whatever  may  have  been  the 
reason  for  the  enactment  of  the 
statute,  the  statute  expressly  pro- 
hibits a  physician  from  testifjring 
without  the  consent  of  the  patient. 
The  evidence  of  a  physician  ought 
not  to  be  received  biefore  the  court, 

witiiM*-  *"^  ^^  **  error  for 

phraietaa—  the  court  to  ptoceed 

the  judge  and  the  public  may  hear 
the  statement  of  the  physician  in 
such  case,  though  it  be  excluded 


from  tiie  jury.  In  such  case  the 
question  ought  to  be  directed  to  as- 
certaining whether  the  physician 
has  knowledge  by  reason  of  the  re- 
lation of  physician  and  patient,  and, 
if  it  was  so  acquired,  it  ought  to  be 
excluded. 

It  is  next  insisted  that  the  injury 
was  not  caused,  directly  and  exclu- 
sively of  all  other  causes,  from  bodi- 
ly injuries  sustained  during  the  life 
of  the  policy  solely  through  acciden- 
tal means. 

It  appears  clearly  from  the  testi- 
mony of  Dr.  Gamble  that  the  active 
cause  of  the  death  was  the  accident, 
and  that  the  accident  precipitated 
the  other  troubles ;  that,  had  the  ac- 
cident not  occurred,  death  would 
not  have  resulted  for  some  years. 

Does  the  provision  of  the  policy, 
"the  effects  resulting  directly  and 
exclusively  of  all  other  causes  from 
bodily  injury  sustained  during  the 
life  of  this  policy  solely  through  ac- 
cidental means,"  mean  that  there  can 
be  no  recovery  if  there  is  a  latent  or 
dormant  disease  which  becomes  ac- 
tive through  the  agency  of  the  acci- 
dent, and  co-operates  with  the  other 
effects  of  the  accident  in  bringing 
about  death? 

We  think  that,  if  the  accident  is 
the  proximate  cause  of  the  dea^ 
and  sets  in  motion  or  starts  a  latent 
or  dormant  disease,  and  such  dis- 
ease merely  contrib-  , 
utes   to   the   death  «"t^;^ 
after  being  so  pre-  •'JSSX.fe"^"::;: 
cipitated  by  the  ac- 
cident, it  is  not  a  proximate  cause 
of  the  death  nor  a  contributing  cause 
within  the  meaning  of  the  terms  of 
the  policy. 

In  Patterson  v.  Ocean  Acci.  &  6. 
Corp.  26  App.  D.  C.  46,  the  rule  is 
stated  in  one  of  the  headnotes  as  to 
proximate  cause  as  follows:  "What 
is  the  proximate  cause  of  an  iiijuiy 
is  generally  a  question  for  the  jury, 
to  be  determined  as  a  fact  in  view 
of  all  the  circumstances  of  fact  at- 
tending it;  .  .  .  and  where,  in  an 
action  on  an  accident  insurance 
policy,  the  evidence  tending  to  show 
that  the  death  of  the  decedent  was 
the  immediate  result  of  an  accident 
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is  weak,  but  it  cannot  be  said  that 
all  reasonable  men  would  necessarily 
conclude  that  it  was  not  the  result 
of  the  accident,  the  case  is  one  for 
the  jury." 

And  it  is  also  stated:  "The  rule 
of  interpretation  of  contracts  of  in- 
surance of  all  kinds  is  that,  in  cases 
of  doubt,  tiiat  interpretation  shall 
be  given  which  favors  the  insured 
rather  than  the  insurer;  and  this 
rule  has  its  strongest  application  in 
relation  to  those  terms  of  the  policy 
that  would  work  the  forfeiture  of  a 
right  otherwise  maintainable." 

In  that  case  the  clause  involved 
read  as  follows : 

"By  the  first  of  these  the  insur- 
ance is  expressly  stated  to  be 
'against  accidental  bodily  injuries 
caused  solely  ...  by  external, 
violent,  and  visible  means  which 
shall,  independently  of  all  other 
causes,  disable  the  assured.' 

"That  a  strain  received  in  the  or- 
dinary course  of  the  assured's  busi- 
ness, if  received  at  all,  is  an  accident 
wittun  the  contemplation  of  the 
policy,  we  can  have  no  doubt. 
United  States  Mut.  Acci.  Asso.  v. 
Barry,  181  U.  S.  100,  121,  33  L.  ed. 
60,  67,  9  Sup.  Ct.  Rep.  755. 

"The  universal  rule  of  interpreta- 
tion of  contracts  of  insurance  of  all 
kinds  is  that,  in  cases  of  doubt,  that 
interpretation  shall  be  given  which 
favors  tiie  insured  rather  tihan  the 
insurer.  The  particular  words 
quoted  would  seem  to  have  been  in- 
tended particularly  to  apply  to  a 
case  of  disability  for  which  the  as- 
sured might  claim  the  indemnity 
stipulated  in  the  policy.  But,  as- 
suming that  they  were  expressly  in- 
tended to  apply  to  the  death  indem- 
nity clause,  and  be  read  in 
connection  with  the  words  therein 
providing  that  deatii  shall  result 
from  accidental  bodily  injuries  as 
the  'actual  and  direct  cause  thereof,' 
we  think  they  cannot  be  regarded  as 
dearly  meaning  that  there  shall  be 
no  recovery  in  a  case  where  there 
was  a  pre-existing  diseased  condi- 
tion of  the  body, — a  predisposing 
cause  of  death,  as  it  has  been  called, 
— ^notwithstanding  the  accidental  in- 


jury may  have  been  liie  exciting, 
efficient,  predominant  cause. 

"Their  meaning,  considering  them 
together  or  separately,  is,  in  our 
opinion,  that  the  int^ening  acci- 
dent must  be  the  proximate,  direct 
cause  of  death,  and  nothing  more. 
This  conclusion  is  supported  by  the 
following  authorities:  Fetter  v. 
FideUty  &  C.  Co.  174  Mo.  256,  61 
L.R.A.  459,  97  Am.  St.  Rep.  560,  73 
S.  W.  592;  Horsfall  v.  Pacific  Mut 
L.  Ins.  Co.  32  Wash.  132,  63  L.R.A. 
425,  98  Am.  St.  Rep.  846,  72  Pac. 
1028 ;  Modem  Woodman  Acci.  Asso. 
V.  Shryock,  54  Neb.  250,  39  L.R.A. 
826,  74  N.  W.  607;  Freeman  v.  Mer- 
cantile Mut.  Acd.  Asso.  156  Mass. 
351,  353,  17  L.R.A.  753,  80  N.  E. 
1013.  See  also  Winspear  v.  Acci- 
dent Ins.  Co.  L.  R.  6  Q.  B.  Div.  42, 
45,  43  L.  T.  N.  S.  459,  29  Week.  Rep. 
116;  Travelers  Ins.  Co.  v.  Murray, 
16  Colo.  296,  25  Am.  St  Rep.  267, 26 
Pac  774;  Atianta  Acci.  Asso.  v. 
Alexander,  104  Ga.  709,  42  L.R.A. 
188,  30  S.  E.  989,  4  Am.  Neg.  Rep. 
616;  Omberg  v.  United  States  Mut. 
Acci.  Asso.  101  Ky.  303,  72  Am.  St 
Rep.  413,  40  S.  W,  909. 

"The  doctrine  is  well  expressed  by 
the  supreme  judicial  court  of  Mas- 
sachusetts in  Freeman  v.  Mercantile 
Mut.  Acci.  -Asso.  156  Mass.  851,  17 
L.R.A.  753,  30  N.  E.  1013,  in  the 
following  words :  'The  law  will  not 
go  farther  back  in  the  line  of  causa- 
tion than  to  find  the  active,  efficient, 
procuring  cause  of  which  the  event 
under  consideration  is  the  natural 
and  probable  consequence,  in  view 
of  the  existing  circumstances  and 
conditions.  .  .  .  An  injury  which 
might  naturally  produce  death  in  a 
person  of  a  certain  temperament  or 
stete  of  health  is  the  cause  of  his 
death,  if  he  dies  by  reason  of  it, 
even  if  he  would  not  have  died  if 
his  temperament  or  previous  health 
had  been  different ;  and  this  is  so  as 
well  when  death  comes  through  the 
medium  of  a  disease  directly  induced 
by  the  injury  as  when  the  injwry  im- 
mediately interrupte  the  vital  proc- 
esses.' " 

See  also  Freeman  v.  Mercantile 
Mut.  Acci.  Asso.  supra;  Fetter  v. 
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FideUty  &  C.  Co.  174  Mo.  256,  61 
L.R.A.  459,r  97  Am.  St.  Rep.  560,  73 
S.  W.  592;  Fidelity  &  C.  Co.  v.  Mey- 
er, 106  Ark.  91,  44  L.R.A.(N.S.) 
493,  152  S.  W.  995;  Moon  v.  United 
Commercial  Travelers,  96  Neb.  65, 
52  L.R.A.(N.S.)  1003,  146  N.  W. 
1087,  Ann.  Cas.  1916B,  222;  Hall 
V.  General  Acci.  Assur,  Corp.  16  Ga. 
App.  66,  85  S.  E.  600 ;  Thornton  v- 
Travelers  Ins.  Go.  116  Ga.  129,  94 
Am.  St.  Rep.  99,  42  S.  E.  287 ;  Con- 
tinental Casually  Co.  v.  Lloyd,  165 
Ind.  52,  78  N.  E.  824;  Driskell  v. 
United  States  Health  &  Acci.  Ins. 
Co.  117  Mo.  App.  362,  93  S.  W.  880 ; 
Bohaker  v.  Travelers  Ins.  Co.  215 
Mass.  32,  46  L:R.A.(N.S.)  543,  102 
N.  E.  342. 

There  are  nimibers  of  cases,  and 
especially  cases  in  the  Federal  court, 
which  hold  to  the  contrary  of  the 
doctrines  herein  announced,  but  we 
think  the  authorities  cited  in  sup- 
port of  this  opinion  adopt  the  true 
rule.  It  is  not  sufficient  to  defeat 
the  policy'  that  the  accident  may 
have  made  some  latent  disease  ac- 
tive, which  disease  contributed  in 
some  degree  to  the  death.  If  the 
disease  was  abtive  and  of  stich  char- 
acter and  virulence  as  to  endanger 
life  apart  from  the  accident,  but 
might  not  have  done  so  had  the  ac- 


cident not  happened,  then  that  may 
be  said  to  be  a  proximate,  contribu- 
ting cause.  The  court  ought  not  to 
construe  a  contract  so  as  to  defeat 
rather  than  promote  the  purpose  of 
the  party  in  taking  out  the  insur- 
ance. The  condition  of  health  or 
the  existence  of  latmt  and  inactive 
disease  evidently  was  not  contem- 
plated by  the  parties  in  making  the 
contract.  No  medical  examination 
was  required,  and  the  pleadings  did 
not  seek  to  question  the  answers 
sriven  by  the  assured  as  to  his  con- 
dition of  health  at  the  time  the  ap- 
plication was  signed. 

Next,  the  assignments  go  to  the 
giving  of  the  instructions  for  the 
plaintiff  and  the  refusal  of  the  in- 
structions for  the  defendant.  The 
instructions  of  the  court  which  were 
given  to  the  jury  accord  with  our 
views  as  herein  announced.  The  re- 
fused instructions  sought  to  present 
the  theory  to  the  jury  that  the  law 
was  that  any  cause  contributing  to 
the  death  would  bar  recovery,  even 
though  it  was  not  a  proximate 
cause;  the  proximate  cause  hjrpoth- 
esis  was  omitted  from  these  in- 
structions, and  for  that  reason  they 
were  rightfully  refused. 

The  suggestion  of  error  will 
therefore  be  overruled. 


ANNOTATION. 
Provisions  for  autopsy  in  policy  of  life  or  accident  insurance. 


I.  In  genleral,'  614. 

II.  Time  for  making  demand  for  autop- 
sy or  exhumation,  615. 

III.  Upon  whom  demand  must  be  made, 

617., 

IV.  By  whom  autopsy  to  be  made,  618. 

I.  In  general. 

The  propriety  and  necessity  of 
these  provisions  have  been  recognized 
by  the  courts. 

Thus  the  provision  in  an  accident 
policy  as  to  the-  examination  of' the 
body  of  the  insured  i^  a  reasonable 
provision  and  quite  necessary  in  acci- 
dent insurance  as  affording  protection 
against  fraud.  Wehle  v.  United  States 
Mut.  Acci.  Asso.'  (1897)  158  N.  Y.  116, 
60  Am.  St.  Rep.  598,  47  N.  E.  35. 


v.  Necessity    that    insurance    company 

be    notified    of    intended    autopsy, 

618. 

VI.  Right  to  examine  body  as  including 

"autopsy"  and  "exhumation,"  619. 

Vn.  Bill  of  discovery,  620. 

And  the  court  in  Whitehouse  v. 
Travelers'  Ins.  Co.  (1877)  Fed.  Cas. 
No.  17,566,  said  that  the  necessity  of 
the  provision  in  accident  policies  that 
Insurer  shall  have  the  right  to  make 
an  autopsy  can  be  seen  "where  a  man 
might  die  and  be  buried  and  it  be  al- 
leged afterwards  that  death  was 
caused  by  accident,  whereas  if  the 
autopsy  had  been  made  it  might  have 
been  shown  otherwise." 

Although  there  is  no  doubt  that  an 
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accident  caused  the  death  o.f  an  in- 
sured through  a  blow,  and  an  autopsy 
is  utterly  unnecessary,  still,  if  "it  is  so 
nominated  in  the  bond,"  the  insurance 
company  has  a  ritrht  to  an  autopsy  if 
it  applies  foi'  it  in  a  reasonable  time 
after  the  death.  American  Nat.  Ins. 
Co.  Nuckols  (1916)  —  Ter.  Civ.  App. 
— ,  187  S.  W.  497. 

So,  under  the  provision  of  an  acci- 
dent policy  giving  the  insurer  the 
right  to  examine  the  body  of  the  in- 
sured, failure  to  extend  such  permis- 
sion upon  demand  made  at  a  reason- 
able time  and  place  before  burial  will 
preclude  recovery  upon  policy.  Pat- 
terson V.  Ocean  Acci.  &  G.  Corp. 
(1905)  25  App.  D.  C.  46. 

But  a  provision  in  a  contract  of  in- 
surance that  the  insurer  shall  have 
the  right  to  exhume  the  body  of  in- 
sured to  perform  an  autopsy  would  be 
void  as  against  public  policy.  United 
States  FniELmr  &  G.  Co.  v.  Hood  (re- 
ported herewith)  ante,  605. 

And  provisions  of  this  kind  are  to 
be  construed  most  strongly  against 
the  insurer  and  in  favor  of  the  in- 
sured. United  States  Fumslity  &  G. 
Co<  ▼.  Hood. 

In  Steinhausen  v.  Preferred  Mut. 
Acci.  Asso.  (1891)  69  Hun,  336,  36  N. 
Y.  S.  R.  70,  13  N.  Y.  Supp.  36,  the  re- 
port of  which  does  not  disclose  the 
evidence  on  the  point,  the  court  said 
that  the  question  whether  there  was 
any  violation  of  a  clause  of  a  certifi- 
cate of  membership  in  a  mutual  acci- 
dent association,  giving  insurer  the 
right  to  examine  the  person  of  a  mem- 
ber in  respect  to  an  injury  or  cause  of 
death  when  and  as  often  as  may  be 
reasonably  required,  was  a  question 
for  jury. 

II.  Time  for  making  demand  for  autopsy 
or  exhumation. 

A  demand  for  an  autopsy  under  the 
terms  of  an  accident  insurance  policy, 
to  be  effective,  must  be  made  within  a 
reasonable  time  after  death,  and  at  a 
reasonable  time  and  upon  a  proper  oc- 
casion, and  when  made  upon  the 
widow  of  the  insured  between  his 
death  and  burial,  the  language  should 
leave  nothing  to  intendment,  but 
should  be  free  from  doubt  and  ambi- 


guity. Johnson  v.  Bankers  Itfut.  Cas- 
ualty Ins.  Co.  129  Minn.  18,  L.B.A. 
1916D,  1199,  161  N.  W.  418,  Ann.  Cas. 
1916A,  164. 

So,  failure  to  withhold  burial  at 
telegraphed  request  of  insurance  com- 
pany will  not  work  forfeiture  of  rights 
in  the  policy,  where  the  request  was 
indefinite  as  to  length  of  time  burial 
was  to  be  withheld  and  was  received 
only  two  and  one-half  hours  before 
time  set  for  funeral,  all  arrangements 
for  which  had  been  made,  particularly 
when  it  is  not  shown  that  an  exami- 
nation of  the  body  would  have  thrown 
any  additional  light  on  the  case. 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Duncan  (1915)  166  Ky.  615,  179  S.  W. 
472. 

And  a  demand  for  an  autopsy  as 
provided  in  an  accident  insurance 
policy  was  not  made  at  a  reasonable 
time  or  upon  a  proper  occasion,  and 
its  refusal  does  not  defeat  the  right  of 
action  under  the  policy,  where  the  de- 
mand was  made  by  the  claim  auditor 
of  the  company  about  three  hours 
before  the  time  set  for  the  funeral  of 
the  insured,  and  when  friends  were 
beginning  to  arrive  from  a  distance 
and  the  body  was  being  prepared  for 
burial,  and  when  the  demand  was  a 
present  demand  calling  for  present 
compliance  or  refusal,  and  the  medical 
adviser  whom  the  auditor  had  in  mind 
to  perform  the  autopsy  was  many 
miles  away,  so  that  compliance  with 
the  demand  would  have  caused  a  de- 
lay in  the  funeral,  the  extent  of  which 
cannot  be  determined,  and  when  the 
claim  auditor  had  been  within  2  miles 
of  the  place  of  demand  since  the  day 
before,  investigating  the  cause  of 
death.  Johnson  v.  Bankers  Mut.  Cas- 
ualty Ins.  Co.  (Minn.)  supra. 

Though  differing  somewhat  as  to 
the  grounds  of  their  decisions,  it  may 
be  noted  that  the  cases  have  uniform- 
ly denied  the  right  of  the  insurer  to 
insist  by  virtue  of  the  provisions  un- 
der consideration,  upon  exhumation  of 
the  body  for  purposes  of  examination 
or  autopsy  as  a  condition  of  its  liabil- 
ity under  the  policy.  American  Em- 
ployers' Liability  Ins.  Co.  v.  Barr 
(1895)  16  C.  C.  A.  51,  82  U.  S.  App. 
444,  68  Fed.  873;  Union  Cent.  L.  Ins. 
Co.  V.  Hollowell  (1895)  14  Ind.  App. 
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611,  48  N>  E.  277;  Massachusetts 
Bonding  &  Ins.  Co.  v.  Duncan  (1915) 
166  Ky.  516,  179  S.  W.  472;  United 
States  Fidelity  &  G.  Co.  v.  Hood  (re- 
ported herewith)  ante,  605;  Wehle  v. 
United  States  Mut.  Acci.  Asso.  (1897) 
158  N.  Y.  116,  60  Am.  St  Rep.  598, 
47  N.  E.  85;  Ewing  v.  Commercial 
Travelers'  Mut.  Acci.  Asso.  (1900)  55 
App.  Div.  241,  66  N.  Y.  Supp.  1056; 
affirmed  without  opinion  in  (1902) 
170  N.  Y.  590,  63  N.  E.  1116;  Root  v. 
London  Guarantee  &  Acci.  Co.  (1904) 
92  App.  Div.  578.  86  N.  Y.  Supp.  1056, 
(affirmed  without  opinion  in  (1904) 
180  N.  Y.  627,  72  N.  E.  1150;  Ameri- 
can Nat.  Ins.  Co.  v.  Nuckols  (1916)  — 
Tex.  Civ.  App.  — ,  187  S.  W.  497. 

In  the  reported  case  (UNITED  States 
Fidelity  &  6.  ,Ck).  v.  Hood),  the 
court,  while  construing  the  clause  in 
question  not  to  give  the  insurer  the 
right  to  exhume  the  body  after  burial 
for  purposes  of  autopsy,  expressed  the 
opinion  that  if  it  were  to  be  construed 
to  give  such  right  it  would  be  con- 
trary to  public  policy  and  void. 

In  E^ing  v.  Commercial  Travelers' 
Mut.  Acci.  Asso.  (1900)  55  App.  Div. 
241,  66  N.  Y.  Supp.  1066,  affirmed 
without  opinion  in  (1902)  170  N.  Y. 
590,  63  N.  E.  1116,  where,  immediately 
after  death,  an  autopsy  had  been  made 
in  the  public  interest,  and  the  stomach 
and  other  organs  had  been  taken  away, 
and  not  replaced  with  the  body,  and  a 
demand  by  the  insurer  for  examination 
nearly  a  month  after  the  burial  was 
refused  by  the  plaintiff  (father  and 
beneficiary  of  insured)  and  by  the 
widow,  the  court  said  that  a  provision 
of  an  accident  policy  that  "no  claim 
shall  be  payable  under  this  certificate 
unless  any  medical  adviser  of  the  asso- 
ciation shall  be  allowed  to  examine  the 
person  of  the  member  in  respect  to  any 
alleged  .  .  .  cause  of  death,  then 
and  so  often  as  may  be  necessary  or 
reasonably  required  on  behalf  of  the 
association,"  would  be  rationally  con- 
strued if  interpreted  to  bind  the  mem- 
ber so  long  as  he  has  control  of  his 
own  person,  but  continued:  "If  this 
should  be  interpreted  as  conferring 
upon  the  insurance  company  an  abso- 
lute and  unconditional  right  to  ex- 
hume and  examine  at  least  once  the 


body  of  any  member,  on  pain  of  for- 
feiture of  the  right  to  recover,  ifwould 
be  giving  to  it  the  full  force  which  de- 
fendant claims  for  it.  If  a  body 
should  by  the  living  relatives  be  cre- 
mated, instead  of  buried  in  the  ground, 
no  recovery  could  be  had  under  the 
policy.  But  does  this  clause  neces- 
sarily mean  so  much?  The  contract  i» 
with  a  member  of  the  association;  it 
is  in  part  for  the  benefit  of  the  as- 
sured; in  case  of  partial  disability 
from  accidental  causes,  the  assured  ia 
to  receive  the  benefits,  and  he  agreea 
that  the  medical  adviser  shall  be  al- 
lowed to  examine  his  person,  'the  per- 
son of  the  member.'  There  is  no  ex- 
press stipulation  here  that  the  defend- 
ant may  dissect  the  body  of  the  mem- 
ber— no  stipulation  for  a  forfeiture 
should  any  relative  having  lawful  cus- 
tody of  the  body  of  a  deceased  member 
refuse  to  permit  it  to  be  dug  up  and 
dissected.  I  think  the  policyholder  in- 
terpreting this  clause  to.  bind  the  mem- 
ber so  long  as  the  member  has  control 
of  his  own  person  would  place  upon  it 
a  rational  construction.  If  this  right 
to  'examine  the  person  of  the  member' 
in  respect  to  any  'cause  of  death'  is  ex- 
tended for  a  reasonable  time  after 
death  and  so  long  as  the  body  is  un- 
buried  or  not  finally  disposed  of,  I 
think  the  utmost  limit  of  the  privilege 
stipulated  for  would  be  reached. 
Thereafter  other  interests  than  the 
wishes  of  the  beneficiary  or  the  ex- 
pressed wishes  of  the  contracting- 
member  while  living  might  reasonably 
be  expected  to  prevail.  In  any  case  I 
think  a  pa^ty  who  alleges  a  contract 
right  to  invade  the  tomb  or  the  graves 
of  the  buried  dead,  should  be  sure  of 
the  language  of  his  written  agreement ; 
it  should,  at  least,  be  unmistakably 
clear,  the  purpose  should  be  apparent, 
and  the  terms  so  plain  that  inference 
or  conjecture  need  not  be  resorted  to- 
to  discover  the  true  intent  of  the  con- 
tracting parties.  If  the  policy  in  ques- 
tion in  plain  terms  stated  to  an  appli- 
cant for  membership  that  by  accept- 
ing membership  the  applicant  bartered 
to  the  insurer  the  right  at  any  time  to- 
dig  up  and  examine  or  dissect  his- 
dead  body,  it  is  quite  conceivable  that 
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tfaere  would  be  few  applicants  for 
membership." 

Denial  by  widow  of  assured  under 
accident  policy  of  permission  to  insur- 
ance company  to  exhume  and  examine 
her  dead  husband's  body  three  or  four 
weeks  after  it  had  been  embalmed  and 
buried  is  not  a  defense  to  an  action  on 
the  policy  by  the  beneficiary,  who  was 
a  nephew  of  the  deceased,  where  there 
is  no  evidence  that  he  refused  to  allow 
the  body  to  be  examined  either  before 
interment,  when  it  was  in  his  power  to 
grant  the  request,  or  that  he  refused 
such  request  after  interment,  or  that  it 
was  in  his  power  to  grant  the  request 
to  exhume.  American  Employers'  Lia- 
bility Ins.  Co.  V.  Barr  (1895)  16  C.  C. 
A.  51,  82  U.  S.  App.  444,  68  Fed.  873. 

Where  no  effort  was  made  for  an 
autopsy  while  the  body  of  insured  was 
in  the  hands  of  the  coroner,  although 
liability  was  denied  because  of  suicide 
by  poison,  and  no  reason  is  shown  why 
■an  application  to  the  court  for  an  or- 
der to  exhume  the  body  was  delayed 
until  nine  months  after  death,  four 
months  after  commencement  of  the  ac- 
tion, and  two  days  before  trial,  such 
-order  is  properly  refused.  Union 
Cent.  L.  Ins.  Co.  ▼.  Hollowell  (1895) 
14  Ind.  App.  611,  48  N.  E.  277.  * 

There  is  no  error  in  the  court's  re- 
fusal to  order  disinterment  and  au- 
topsy seven  months  after  burial, 
where  it  is  not  shown  with  reasonable 
certainty  that  an  autopsy  would  dis- 
-close  the  cause  of  death.  Massachu- 
-setts  Bonding  St  Ins.  Co.  y.  Duncan 
(1915)  166  Ky.  515,  179  S.  W.  472. 

Refusal  ■  to  permit  examination  of 
body  of  assured  ten  days  after  in- 
terment will  not  work  forfeiture  of 
policy  where  immediate  notice  of 
•death  was  given  to.  the  company. 
Wehle  V.  United  States  Mut.  Acci. 
Asso.  (1897)  153  N.  Y.  116,  60  Am.  St. 
Rep.  598,  47  N.  E.  85.  The  court 
stated  that  the  provision  authorizing 
-examination  of  the  body  should  have 
been  availed  of  immediately  upon  re- 
ceipt of  notice  of  death,  and  that  the 
delay  in  the  demand  was,  as  a  matter 
of  law,  unreasonable  in  the  absence 
of  any  facts  or  circumstances  excus- 
ing it. 

And  in  Root  v.  London  Guarantee  & 


Acci.  Co.  (1904)  92  App.  Div.  678, 
86  N.  Y.  Supp.  1055,  aflSrmed  without 
opinion  in  (1904)  180  N.  Y.  527,  72  N. 
E.  1150,  it  was  held  that,  under  a  pro- 
vision of  accident  policies  "that  any 
medical  adviser  of  the  company  shall 
be  allowed  to  examine  the  .  .  . 
body  of  assured,"  a  delay  until  the  day 
after  burial  in  making  demand  for 
an  autopsy  was  unreasonable,  as  the 
company  knew  of  the  assured's  death 
two  days  before  the  burial. 

if  the  right  of  an  autopsy  carries 
with  it  the  right  of  exhumation  of  a 
body,  it  must  certainly  be  asked  for 
promptly,  and  then  not  to  satisfy  an 
idle  curiosity  or  to  form  the  basis  for 
a  forfeiture,  but  it  must  appear  that 
the  desecration  of  the  graves  of  the 
dead  and  the  pain  inflicted  on  those 
left  behind  will  reveal  something  that 
vrill  show  fraud  or  mistake,  and  that 
will  inure  to  the  absolute  benefit  of 
the  insurer.  American  Nat.  Ins.  Co. 
V.  Nuckols  (1916)  —  Tex.  Civ.  App. 
— ,  187  S.  W.  497. 

And  a  demand  for  an  autopsy  is 
utterly  unreasonable  and  properly  re- 
fused  when  made  six  weeks  after  in- 
terment, where  no  reason  is  given  or 
attempted  for  the  delay  in  the  request, 
and  there  is  no  evidence  tending  to 
show  that  death  came  within  any  ex- 
ception exempting  from  payment,  and 
an  autopsy,  if  held,  would  not  alter 
the  fact  that  the  deceased  died  by  an 
accident.    Ibid. 

An  insurance  company  waives  its 
right  to  an  autopsy  where  its  agent, 
who  is  satisfied  as  to  the  proof  as  to 
how  insured  died,  permits  his  burial 
without  protest  or  objection,  and  the 
adjuster  fails  to  demand  an  autopsy 
until  long  after  the  interment  of  the 
body,  and  then  for  no  reason  at  the 
time,  or  afterwards  given,  for  violat- 
ing the  grave  and  giving  pain  to  the 
relatives  of  the  deceased.     Ibid. 

III.  Vpon  whom  d«mand  muat  b«  made. 

Where  a  policy  of  accident  insur- 
ance gives  to  the  insurer  the  right,  in 
case  of  death,  to  an  autopsy  by  a  med- 
ical adviser,  and  the  policyholder  suf- 
fers death  claimed  to  be  accidental, 
his  widow,  who  is  sole  beneficiary,  is 
the    proper    person    upon    whom    to 
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make  a  demand  for  an  autopsy.  John- 
son V.  Bankers  Mut.  Casualty  Ins.  Co. 
(1915)  129  Minn.  18,  L.R.A.1915D, 
1199,  151  N.  W.  413,  Ann.  Cas.  1916A, 
154. 

An  insurance  company  is  not  denied 
its  contract  right  to  an  autopsy  where 
no  request  for  such  was  made  by  the 
company  of  the  beneficiary  nor  of 
anyone  else  as  representing  her  at 
any  time,  and,  further,  no  act  of  the 
beneficiary  prevented  or  hindered  the 
company  from  making  such  request  if 
it  had  seen  fit  so  to  do.  O'Brion  v. 
Columbian  Nat  L.  Ins.  Go.  (1920)  — 
Me.  — ,  109  Atl.  379. 

And,  too,  forfeiture  of  claims  un- 
der accident  policies  cannot  be  predi- 
cated on  refusal  of  demand  for  au- 
topsy, made  upon  one  not  a  relative 
of  the  deceased,  and  who  had  no  au- 
thority to  grant  the  privilege.  Root 
V.  London  Guarantee  &  Acci.  Go. 
(1902)  92  App.  Div.  578,  86  N.  Y. 
Supp.  1055,  affirmed  without  opinion  in 
(1904)  180  N.  Y.  527,  72  N.  E.  1150. 

And  in  American  Employer^'  Lia- 
bility Ins.  Go.  V.  Barr  (1895)  16  G.  G. 
A.  51,  32  U.  S.  App.  444,  68  Fed.  873, 
a  request  made,  not  to  the  beneficiary, 
but  to  the  widow  of  the  insured,  was 
considered  to  be  improper. 

However,  it  is  not  necessary  that  a 
demand  for  an  autopsy,  to  which  an 
accident  insurance  company  is  enti- 
tled under  the  terms  of  its  policy  in 
case  of  death  of  the  insured,  be  made 
upon  the  proper  person  in  person,  so 
long  as  it  is  communicated  to  him. 
Johnson  v.  Bankers  Mut  Casualty  Ins. 
Go.  (1915)  129  Minn.  18,  L.R.A.1915D, 
1199,  151  N.  W.  413,  Ann.  Gas.  1916A, 
164. 

IV.  By  whom  autopsy  to  'be  made. 
It  is  not  necessary  that  an  insur- 
ance company  call  the  attending 
physician  to  make  an  autopsy,  but  it 
may  call  its  own  physician;  and  so, 
failure  to  call  the  attending  physician 
is  not  evidence  per  se  of  fraud  on  the 
part  of  the  company.  Whitehouse  v. 
Travelers'  Ins.  Go.  (1877)  Fed-  Cas. 
No.  17,566. 

F.  NecesHty  that  insurance  com.pany  Jte 
notified  of  intended  autopsy. 
A  provision  of  an  accident  policy 


that  the  insurer  shall  have  the  right 
to  perform  an  autopsy  does  not  give 
the  insurer  exclusive  right  to  perform 
an  autopsy,  or  require  that  the  com- 
pany be  notified  of  an  intended  au- 
topsy, and  so  failure  to  notify  the 
company  of  an  autopsy  will  not  forfeit 
the  policy.  Grotty  v.  Continental  Cas- 
ualty Co.  (1912)  163  Mo.  App.  628, 146 
S.  W.  838. 

So,  a  clause  of  an  insurance  policy 
which  requires  timely  potice  to  the 
company  of  a  proposed  autopsy  is  not 
violated  by  failure  to  give  notice  of  an 
official  autopsy  made,  not  at  the  inr 
stigation  of  the  beneficiary,  but  at 
the  instigation  of  a  brother  of  de- 
ceased, and  for  the  sole  purpose  of 
laying  a  foundation,  if  possible,  for 
the  criminal  prosecution  of  one  who 
caused  the  injury  which  resulted  in 
the  death  of  insured.  O'Brion  t. 
Columbian  Nat  L.  Ins.  Co.  (1920)  — 
Me.  — ,  109  Atl.  379.  The  court  stated 
that  the  autopsy  contemplated  by  the 
provision  of  the  policy  was  an  unof- 
ficial one, — one  made  at  the  instigation 
of  the  beneficiary, — while  the  one  held 
was  an  official  autopsy  made  by  an 
officer  of  the  state  in  behalf  of  the 
state,  and  under  the  restrictions  pro- 
vided by  statute  only  such  '  persons 
could  be  present  as  the  medical  ex- 
aminer under  the  statute  sees  fit  to 
admit. 

And  in  Loesch  v.  Union  Casualty  & 
S.  Co.  (1903)  176  Mo.  654,  75  S.  W. 
621,  the  accident  policy  provided  that 
if  a  post  mortem  be  held  without 
notifying  the  company  in  tipie  to  have 
its  medical  examiner  present  all 
claims  under  the  policy  should  be  for- 
feited. The  company  claimed  a  for- 
feiture because  the  beneficiary,  at  the 
request  of  insured's  physician,  per- 
mitted a  post  mortem,  of  which  no  no- 
tice was  given  to  the  company.  The 
court,  while  it  said  that  it  is  a  reason- 
able requirement  under  reasonable 
interpretation,  and  a  violation  of  its 
terms  under  circumstances  reason- 
ably showing  disadvantage  to  the 
company  would  work  a  forfeiture  of 
the  policy,  yet  held  that  a  failure  to 
give  notice  did  not  work  forfeiture  in 
this  case,  as  no  disadvantage  to  the 
company  was  indicated,  the  evidence 
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showing  tiiat  it  was  very  doubtful  if 
the  beneficiary  was  responsible  for 
the  act,  as  she  testified  that  she  did 
not  know  what  post  mortem  meant, 
and  did  not  know  what  the  physicians 
were  doing.  And  further,  and  which 
was  the  real  ground  of  the  decision, 
that  as  soon  as  the  attending 
physician  saw  the  policy  and  read  the 
clause,  which  was  immediately  after 
the  post  mortem,  he  went  to  the  office 
of  the  company  and  told  tiiem  what 
had  been  done  and  offered  to  allow 
them  to  make  a  re-examination,  and 
there  was  no  suggestion  in  the  record 
of  any  fact  or  theory  which  would 
fend  to  show  that  a  re-examination  of 
the  body  at  that  time  would  not  have 
disclosed  to  the  company's  physician 
everything  which  the  first  examinar 
tion  disclosed  to  the  physicians  who 
made  it. 

It'  cannot  be  said  that  there  is  a 
failure  to  comply  with  the  provisions 
of  an  accident  policy  with  reference 
to  notice  of  autopsy,  where  the  com- 
pany's agent  was  informed  of  an  in- 
tended autopsy  by  physicians  engaged 
by  the  beneficiary  to  perform  it. 
Legnard  v.  Standard  L.  &  Acci.  Ins. 
Co.  (1903)  81  App.  Div.  820,  81  N.  Y. 
Supp.  616. 

Under  a  provision  of  an  accident 
policy  that  if  a  post  mortem  be  held 
without  notifying  the  company  in 
time  to  have  its  medical  examiner 
present,  then  all  claims  under  the 
policy  shall  be  forfeited,  a  post  mor- 
tem which  occurred  without  knowl- 
edge or  consent  of  beneficiaries  will 
be  no  defense  on  the  ground  of  lack 
of  notice.  Loesch  v.  Union  Casualty 
&  S.  Co.  (Mo.)  supra. 

Failure  to  notify  an  insurance  com- 
pany of  an  autopsy  to  be  held  to  as- 
certain the  cause  of  death  will  not,  in 
an  action  on  the  policy,  affect  the 
competency  as  evidence  of  facts  ad- 
duced thereat,  where  there  is  no  pro- 
vision of  law  or  of  the  insurance  con- 
tract that  the  company  should  be 
notified  when  a  post  mortem  examina* 
tion  is  to  be  held.  Sun  Acci.  Asao.  v. 
Olson  (1895)  59  IlL  App.  217. 

ri.  Right  to  examine  body  as  ineiludlng 
"autopsy"  and  "exhumatioH." 

In  order  to  have  Hie  right  of  ex- 


humation, such  rifi^t  must  fat., clearly 
expressed  and  In  no  uncertain-  words 
in  the  .policy.  America  Nat  Ins.  Co. 
v.  NuckoLi  (1916)  -r  Tet  Civ.  App. 
— ,  187  S.  W.  497.  . 

So,  a  right  tp  an  autopsy  «annot  be 
made  brood  enough  to  include  disin- 
terment weeks.  ;after  burial.     Ibid. 

An  order  compelling  the  exhuma- 
tion of  a  body  in  plaintiff's  control 
should  be  granted  only  upon  strong 
showing  that,  without  examination, 
a  fraud  is  likely  to  -be  accom- 
plished, to  expose  which  the  company 
has  exhausted  every  otiier.  method 
known  to  law.  Grangers'  L.  Ins.  Co. 
V.  Brown  (1879)  67  Miss.  808;  84  Am. 
Rep.  446. 

That  the  right  of  the  insurer  to 
examine  body  of  insured  conferred  by 
an  accident  policy  did  not  iniclude  the 
right  to  make  an  autopsy  or  dissect 
was  held  in  Sudduth  v.  Travelers'  Ins. 
Co.  (1901)  106  Fed.  822.  The  court 
said  that  it  did  not  "think  that  any 
ordinary  persop,  in  agreeing!  to  .a  stip- 
ulation for  examination  oi.the  insured 
before  or  after  death,  .would :  suppose 
he  was  agreeing  to  <what 'would  have 
been  much  more  dearly  expressed  by 
the  word  'autopsy*  or  by  the  wovd  'dis- 
sect.' I  do  not  think  that  one  would 
ordinarily  suppose  liiat  the:  woi;d.  'ex- 
amine' as  applied  to  the  human  .body, 
either  living  or  dead,  would,  ex  vl 
termini,  include,  or  by  an  insured,  at 
least,  would  be  supposed,  to  include, 
the  idea  of  cutting  it  up.  The  yrord 
'ocamine'  may  not-  definitely  express 
the  same  idea  to  every  person  who 
sees  it  or  who  uses  it,'  but  it  is  quite 
clear  to  me  that  it  does  not,  in  the 
clause  of  the  contract  we  are  consid- 
ering, include  the  idea  either  of  an 
'autopsy*  or  of  a  'dissection,'  if  there 
is  any  essential  difference  between 
those  two  words  in  this  connection. 
'Autopsy*  is  defined  to  be  an  examina- 
tioii  of  a  dead  body  by  dissection. 
'Dissection'  is  the  cutting  apart  of  a 
dead  body,  or  the. cutting  of  it  into 
pieces.  Can  it  reasonably  be  sup- 
posed that  it  was  in  the  contemplation 
of  both  of  the  parties  to  these  con- 
tracts at  the  time  they  were  made  that 
the  meaning  of  the  word  'examine'  in 
its  context  was  to  :be  so  expanded  as 
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to  include  either  the  idea  of  an  au- 
topsy or  the  idea  of  a  dissection? 
Wliile  an  autopsy,  speakinsr  greneral- 
ly,  always  includes  an  examination, 
can  it  be  said  that  an  examination  al- 
ways includes  an  autopsy?  or  can  it 
be  fairly  held  that  the  simple  word 
'examine,'  as  used  in  the  policies  sued 
on,  would  be  accurately  defined  in  the 
same  words  as  those  used  to  define 
either  'autopsy*  or  'dissection,'  when 
endeavoring  to  arrive  at  the  mutual 
agreement  of  the  parties  at  the  time 
they  were  contracting?  It  seems  to 
me  not;  particularly  when  construing 
policies  for  insurance  against  death 
from  external  causes  only,  and  which 
ordinarily  would  only  involve  or  re- 
quire external  inspection.  If  the  com- 
pany desired  or  expected  the  insured 
to  agree  to  a  condition  such  as  either 
of  these  words  would  have  clearly 
indicated,  there  is  no  obvious  reason 
why  it  should  not  have  been  expressed 
in  plain  terms.  If  there  is  a  fair 
doubt  as  to  the  meaning  of  the  words 
used  in  a  policy,  it  should  be  solved  in 
favor  of  the  insured,  because  there 
appears  to  have  been  no  reason  why 
the  plainest  words  could  not  have 
been  employed  by  the  company  in 
framing  tiie  condition.  It  may  be  that 
the  right  to  dissect  a  body,  even  after 
burial,  is  or  would  be  an  important 
right  to  the  company;  but  that  would 
make  it  all  the  more  necessary  for  it 
to  express  it  in  language  in  no  way 
ambiguous  or  doubtful,  or  which,  in 
order  to  effect  the  company's  purpose, 
would  have  to  be  extended  beyond  its 
ordinary  import." 

So,  also,  it  was  held  in  Patterson  v. 
Ocean  Acci.  &  6.  Corp.  (1905)  25  App. 


D.  C  46  (action  on  insurance  policy 
insuring  against  "accidental  bodily 
injury  caused  solely  by  external,  vio- 
lent, and  visible  means"),  that  the 
right  to  "examine"  the  body  of  in- 
sured does  not  include  the  right  of 
autopsy  or  dissection,  much  less  ex- 
humation. 

But  there  is  an  obiter  statement  in 
Wehle  V.  United  States  Mut.  Acci. 
Asso.  (1897)  158  N.  Y.  116,  60  Am. 
St.  Re^.  698,  47  N.  E.  86,  that  if  it 
should  appear  in  any  case  that  at 
some  subsequent  date  after  interment 
of  a  body,  circumstances  or  facts 
coming  to  the  knowledge  of  the  in- 
surer warranted  a  reasonable  belief 
that  death  was  occasioned  by  means 
or  causes  excepted  from  the  contract, 
a  reasonable  construction  of  such 
provision  would  authorize  the  insurer 
to  insist  upon  an  exhumation  of  the 
body  and  upon  a  dissection. 

YIl.  BUI  of  Msoovery, 

Under  a  policy  insuring  against 
death  from  accident  and  providing 
that  the  insurer  shall  have  the  right 
to  make  an  autopsy,  a  court  of  equity 
has  jurisdiction  io  entertain  a  bill  of 
discovery  and  appoint  a  receiver  to 
take  charge  of  the  organs  of  the  de- 
ceased insured  pending  examination 
as  to  cause  of  death,  when  demand  of 
autopsy  is  refused,  the  court  holding 
that  under  its  contract  the  insurer 
had  a  right  to  make  an  examination  of 
the  organs,  superior  to  any  property 
right  in  any  member  of  the  family  of 
the  assured.  Fainter  v.  United  States 
Fidelity  &  G.  Co.  (1914)  128  Md.  801, 
91  Ati.  158.  J.  H.  B. 


MARGARET  ALVINA  SANDALL,  Respt., 

V. 

JOHN  EUGENE  SANDALL.  Appt 

Vtah  Supreme  Court  — If ovember  29,  1920. 
(—  Utah,  — ,  198  Pac  1098.) 

Attorney  and  client  —  tcrminatiim  of  aathority. 

1.  The  authority  of  an  attorney  for  defendant  in  a  divorce  proceeding 
terminates  when  the  decree  is  entered  and  he  is  paid,  so  that  subsequ^it 
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notice  to  him  of  a  motion  for  modification  of  decree  is  without  effect  upon 
defendant. 

[See  note  on  this  question  beginning  on  page  627.] 


Appeal  —  what  errmn  not  considered. 

2.  Errors  assigned  but  not  argued, 
those  argued  but  not  assigned,  those 
presenting  questions  not  raised  below, 
and  those  relying  on  insufficiency  of 
evidence  without  specifying  particu- 
lars, will  not  be  considered  on  appeal. 

[See  2  R.  C.  L.  69,  135,  159,  160, 
178.] 
—  presumption  as  to  sofSciency  of  evi- 

dance. 

8.  An  order  will  be  presumed  to  be 
based  on  findings  supported  by  evi- 
dence where  neither  the  evidence  nor 
the  findings  are  before  the  appellate 
court. 
Trial  —  finding  of  facts  —  motion  to 

vacate  order. 

4.  Formal  findings  of  fact  are  not 
necessary  in  a   proceeding  to  vacate 
and    set   aside    an    order   theretofore 
made  in  the  case. 
Divorce  —  modification  of  decree  to 

allow  alimony. 

6.  A  decree  of  divorce  without  ali- 


mony may  be  amended  so  as  to  allow 
alimony,  where  it  was  omitted  from  the 
decree  because  of  defendant's  inability 
to  pay,  while  changed  conditions  have 
made  him  able  to  pay,  and  have  made 
allowance  necessary  to  plaintiff  and  her 
child,  and  the  statute  permits  such  new 
orders  as  shall  be  reasonable  and  prop- 
er. 

[See  1  R.  C.  L.  987.] 

Evidence  —  relationship  of  attorney 
and  client  —  sufficiency. 

6.  Correspondence  between  an  attor- 
ney who  represented  a  man  in  a  divorce 
proceeding  and  a  county  oflScial,  as  to 
the  man's  liability  to  support  his  child, 
whose  custody  was  awarded  to  the 
mother  in  the  proceeding,  is  of  little 
weight  in  determining  whether  or  not 
the  relationship  between  them  of  at- 
torney and  client  had,  so  far  as  the 
divorce  proceedings  were  concerned, 
terminated. 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Salt  Lake 
County  (Tobin,  J.),  denying  a  motion  to  vacate  and  set  aside  an  order 
modifying  a  divorce  decree.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  George  Halverson,  for  appel- 
lant: 

The  service  on  defendant's  former 
attorney  was  not  sufficient  to  confer 
jurisdiction. 

4  Gyc  952;  2  R.  G.  L.  1004,  §  82; 
Tobler  v.  Nevitt,  45  Colo,  231,  23  L.R.A. 
(N.S.)  702,  132  Am.  St.  Rep.  142,  100 
Pac.  416,  16  Ann.  Cas.  926;  Scott  v. 
Scott,  174  Iowa,  740,  156  N.  W,  835; 
Blachly  v.  BUushly,  169  Iowa,  489.  161 
N.  W.  447;  Hamman  v.  Van  Wagenen, 
94  Iowa,  399,  62  N.  W.  795;  Delbridge 
V.  Sears,  179  Iowa,  526,  160  N.  W.  218; 
State  ex  rel.  Tatum  v.  Ramey,  134  Mo. 
App.  722, 115  S.  W.  458. 

Messrs.  Rich,  Rich,  &  Roberts^  for 
respondent: 

Objections  not  made  in  the  court  be- 
low cannot  be  considered  on  appeal. 

Herriman  Irrig.  Co.  v.  Keel,  25  Utah, 
96,  69  Pac  719;  Jenkins  v.  Mammoth 
Min.  Co.  24  Utah,  513,  68  Pac.  845; 
First  Nat.  Bank  v.  Brown,  20  Utah,  85, 
57  Pac  877;  Beatty  v.  Shelly,  42  Utah, 
592,  132  Pac.  1160;  Firman  v.  Bate- 
man,  2  Utah,  268;  Walker  v.  Continen- 


tal Ins.  Co.  2  Utah,  881;  Rhemke  v. 
Clinton,  2  Utah,  438 ;  Millw  v.  Zeigler, 
3  Utah,  17,  5  Pac  618;  Young  v.  Mar- 
tin, 3  Utah,  484,  24  Pac.  909;  People 
v.  Peacock,  5  Utah,  237,  14  Pac  332; 
Wimmer  v.  Simon,  9  Utah,  878,  35  Pac. 
507;  Cooper  v.  Denver  &  R.  G.  R.  Co. 
11  Utah,  46.  39  Pac  478;  Wasatch  Min. 
Co.  V.  Crescent  Min.  Co.  148  U.  S.  298, 
87  L.  ed.  454,  13  Sup.  Ct  Rep.  600; 
Blish  V.  McCornick,  15  Utah.  188,  49 
Pac  529;  Whittaker  v.  Greenwood,  17 
Utah.  88,  53  Pac.  736;  Summit  County 
v.  Gustaveson,  18  Utah,  861,  64  Pac 
977;  Warren  v.  Robison,  25  Utah,  205, 
70  Pac  989;  Kunkel  v.  Utah  Lumber 
Co.  29  Utah,  13,  81  Pac  897,  4  Ann. 
Cas.  187;  Karren  v.  Rainey,  80  Utah, 
7,  83  Pac.  333. 

A  divorce  case  is  not  terminated  and 
closed  for  all  purposes  as  long  as  there 
are  minor  children  to  be  cared  for. 

Ruge  V.  Ruge,  97  Wash.  61,  L.RA. 
1917F,  721,  165  Pac  1063;  Spain  v. 
Spain,  177  Iowa,  249,  L.R.A.1917D, 
319.  168  N.  W.  529,  Ann.  Cas.  1918E. 
1225. 
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As  long:  as  the  case  is  open  for  any 
purpose,  all  papers  may  be  served  upon 
the  attorneys  of  record. 

Branch  v.  Walker,  92  N.  C.  87;  Miller 
V.  Miller,  37  How.  Pr.  1;  Drury  v.  Rus- 
sell, 27  How.  Pr.  130. 

.Thurihan,  J.,  delivered  the  opin- 
ion of  the  court: 

On  July  28,  1910,  final  decree  of 
divorce  in  the  above-entitled  cause 
was  entered  for  plaintiff  against  de- 
fendant in  the  district  court  of  Salt 
Lake  county.  The  decree  also 
awarded  the  plaintiff  the  custody  of 
their  minor  child,  at  that  time  about 
two  years  of  age.  Plaintiff,  in  her 
complaint,  prayed  for  a  reasonable 
amount  per  month  as  permanent 
alimony  for  the  support  of  herself 
and  child,  but  alimony  was  not  al- 
lowed. 

In  the  divorce  proceeding  the  firm 
of  Halverson  &  Pratt,  attorneys  at 
law,  residing  in  Ogden  City,  Utah, 
appeared  as  attorneys  for  defend- 
ant 

On  September  26,  1919,  plaintiff 
filed  her  petition  in  the  same  court 
for  a  •  modification  of  the  decree. 
The  petition,  in  substance,  alleged 
the  granting  of  the  divorce,  as  above, 
stated,  and  the  award  to  plaintiff  of 
custody  of  the  child.  The  petition 
then  allieged  that  the  decree  of  di- 
vorce was  granted  en  the  ground  of 
the  failure  of  defendant  to  provide 
plaintiff  and  9aid  child  the  common 
necessaries  of  life,  and  also  on  the 
ground  of  defendant's  drunkenness 
and  profligacy.  Plaintiff  alleges 
that  in  her  complaint  for  divorce 
she  prayed  for  alimony  for  the  sup- 
port of  herself  and  child,  bat  that 
said  amplication  for  alimony,  at  the 
hearing  of  the  cause,  was  aban- 
doned for  the  reason  that  any  order 
which  the  court  might  have  made  at 
that  time  respecting  aliinony  would 
have  been,  valueless  to  plaintiff  and 
could  not  have  been  enforced.  The 
petition  then  alleges  that  at  the 
time  Ot  the  hearing  in  the  divorce 
preceding,  and,  for  a  long  time 
prior  therfeto,  the  defendant  had 
been  addicted  to  the  use  of  liquor  to 
the  extent  that  he  could  not  and 
would  not  work  sufficiently  to  pro- 


vide plaintiff  and  her  child  with  the 
common  necessaries  of  life ;  that  the 
reason  she  did  not  insist,  at  the  trial 
of  the  divorce  proceeding,  on  an  al- 
lowance for  support  and  mainte- 
nance, was  owing  to  defendant's 
habit  and  his  lack  of  ability  to 
occupy  a  position  of  responsibility. 
For  this  reason,  she  alleges,  an 
order  for  alimony  would  have  been 
unenforceable  and  of  no  value. 
Plaintiff  further  alleges  that  at 
all  times  since  said  decree  of  di- 
vorce was  rendered  she  has  had 
the  care,  custody,  and  control  of 
said  minor,  and  has  at  all  times 
supported  herself  and  the  child 
by  her  own  efforts  and  out  of 
her  own  funds;  but  that,  owing  to 
the  growth  of  the  child  and  the  high 
cost  of  living  and  the  increased  cost 
of  clothing,  etc.,  it  had  become  prac- 
tically impossible  for  plaintiff  to 
provide  herself  and  the  child  with 
the  necessaries  of  life.  The  petition 
then  shows  that  within  the  last  three 
or  four  years  defendant  has  im- 
proved his  habits  to  such  an  extent 
that  he  is  now  able  to  contribute  to 
the  support  and  maintenance  of  the 
child ;  that  defendant  is  earning  up- 
wards of  $200  per  month  and  has 
inherited  certain  property  which 
makes  it  now  possible  for  him  to 
make  proper  allowance  for  the 
child's  support,  and  that  $40  per 
month  would  be  a  reasonable  sum 
for  that  purpose.  The  petition 
prays  for  such  other  relief  as  may 
be  equitable  and  just. 

The  hearing  upon  the  petition  was 
set  for  October  4,  1919,  and  notice 
thereof  served  by  mail  upon  Halver- 
son &  Pratt,  at  Ogden,  as  attorneys 
for  defendant.  The  notice  appears 
to  have  been  received  by  Halverson 
on  the  day  it  was  issued,  September 
26, 1919.  On  October  4,  the  day  set 
for  hearing,  nobody  appearing  on 
the  part  of  defendant,  the  clerk  of 
the  court  called  Halverson  by  phone 
at  Ogden,  and  inquired  if  he  intend- 
ed to  appear  in  said  cause,  and  Hal- 
verson answered  he  "would  not." 
The  court  then  proceeded  to  a  hear- 
ing of  the  case  and  the  evidence 
offered  on  the  part  of  the  plaintiff. 
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whereupon  it  was  ordered  that  de- 
fendant pay  to  plaintiff  for  the  sup- 
port and  maintenance  of  the  minor 
child  the  sum  of  $40  per  month,  pay- 
able as  follows:  $40  on  or  before 
October  10,  1919,  $40  on  or  before 
^Tovember  1, 1919,  and  $40  on  or  be- 
fore the  1st  day  of  each  month  there- 
after, and  that  the  original  decree 
be  modified  accordingly.  Notice  of 
this  order  was  served  upon  the  de- 
fendant himself.  Thereafter  Hal- 
verson  appeared  as  attorney  for  de- 
fendant and  served  notice  on  Rich 
&  Rich,  attorneys  for  plaintiff  in 
Salt  Lake  City,  that  on  January  31, 
1920,  he"  would  mQve  tiie  court  to 
vacate  and  set  aside  the  order  modi- 
fying the  decree  upon  the  grounds 
that  the  same  was  made  and  entered 
without  jurisdiction,  and  partic- 
ularly upon  the  grounds  that  defend- 
ant was  not  served  with  notice  of 
process  for  a  modification  of  the 
decree;  that  said  judgment  was  and 
is  void  and  of  no  effect. 

In  support  of  the  motion  to  vacate 
the  order  modifying  the  decree,  said 
attorney  Halverson,  on  the  23d  day 
of  January,  1920,  filed  therewith 
his  affidavit  to  the  effect  that  he  was 
one  of  the  attorneys  for  defendant 
prior  to  entry  of  the  decree  for  di- 
vorce, and  that  Arthur  E.  Pratt, 
now  one  of  the  judges  of  the  second 
judicial  district  court,  also  ap- 
peared for  defendant;  that  after  the 
termination  of  said  action  the  firm 
of  Halverson  &  Pratt  were  paid  off 
by  said  defendant  and  have  never 
■since  represented  him;  that  on  or 
about  the  26th  day  of  September, 
1919,  he  received  through  the  mail, 
addressed  to  Halverson  &  Pratt,  at- 
torneys at  law;  Ogden,  Utah,  a  no- 
tice with  petition  attached  thereto, 
copy  of  which  afiiant  attached  to  his 
affidavit  as  part  thereof;  that  he 
thereupon  notified  Rich  &  Rich,  at- 
torneys for  plaintiff,  that  neither 
himself  nor  said  Pratt  was  repre- 
senting defendant,  and  that  afiiant 
had  no  authority  to  appear  for  said 
defendant ;  that  at  the  time  said  no- 
tice was  served  upon  afiiant  neither 
he  nor  said  Pratt  were  attorneys  for 
.said  defendant,  nor  had  either  of 
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them  authority  to  appear  as  his  at- 
torney. Affiant  further  states  that 
he  did  not  notify  defendant  of  said 
pretended  service  of  motion. 

The  affidavit  of  defendant,  San- 
dall,  was  also  attached  to  the  notice 
of  motion  to  vacate  the  order  modi- 
fying the  decree.  Defendant's  affi- 
davit is  to  the  effect  that  on  the  10th 
day  of  October,  1919,  he  received 
through  the  mail  a  document  pur- 
porting to  be  an  amendment  and 
modification  of  the  decree  in  the 
above-entitled  action,  and  with  the 
document  he  also  received  a  letter 
which,  together  with  the  document, 
he  attached  to  his  affidavit  as  part 
thereof ;  that  prior  to  the  receipt  of 
said  papers  at  Layton,  Utah,  he  had 
no  knowledge  or  notice  of  any  pro- 
ceeding in  said  action  looking  to  the 
amendment  or  modification  of  said 
decree;  tiiat  he  is  now  advised  and 
believes,  and  therefore  alleges  the 
fact  to  be,  that  on  or  about  the  26th 
day  of  September,  1919,  an  imsigned 
paper,  purporting  to  be  a  copy  of 
the  petition  on  file  herein,  was 
served  through  the  United  States 
mail  on  Halverson  &  Prisitt,  who 
were  his  attorneys  when  the  decree 
of  divorce  was  entered,  and  repre- 
sented him  in  said  action,  but  that 
said  attorneys  had,  long  prior  to 
service  of  said  notice  upon  him,  been 
paid  off  and  discharged;  that  said 
attorneys,  nor  either  of  them,  repre- 
sented afKant  in  said  action  in  ref- 
erence to  any  proceeding  for  the 
modification  of  said  decree ;  and  that 
he  is  advised  by  said  Halverson,  up- 
on whom  said  papers  were  served, 
that  he  (Halverson)  so  notified  the 
attorneys  for  the  plaintiff  prior  to 
the  pretended  order  modifying  said 
decree.  Affiant  further  states  that 
he  is  now,  and  for  a  long  time  prior 
■  to  filing  the  petition  has  been,  a  resi- 
dent of  Layton,  in  Davis  county, 
Utah,  and  never  has  been  a  resident 
of  Salt  Lake  county. 

The  motion  to  vacate  and  set 
aside  the  order  modifying  the  decree 
was  heard  upon  the  documents  and 
papers  filed  in  the  cause  and  oral 
testimony  taken  at  the  hearing  in 
open  court.    On  February  17,  1920, 
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the  motion  was  denied.  Defendant 
appeals  and  assigns  as  error  that 
the  petition  of  plaintiff  for  modifica- 
tion of  the  decree  does  not  state 
facts  sufficient  to  entitle  her  to  re- 
lief, and  that  defendant  was  not 
served  with  notice  of  the  hearing 
thereon. 

Many  other  errors  are  assigned, 
but  they  are  not  referred  to  in  ap- 
pellant's brief;  others  are  argued  in 
the  brief  but  were  not  assigned; 
others  raise  questions  not  presented 
in  the  court  below;  and,  finally, 
others  allege  insufficiency  of  the  evi- 
dence to  authorize  a  modification  of 
the  decree,  vnthout  specifying  the 
particulars  wherein  the  evidence  is 
insufficient,  and  without  incorporat- 
ing any  of  the  evidence  in  the 
record. 

Such  omissions  and  commissions 
on  the  part  of  appeUant  are  in  dis- 
regard of  the  rides  of  practice  of 
this  court,  and  have  been  condemned 
A,p«.i-wi.»t  by  the  decisions  of 
errors  not  eon-    the  court  lu  every 

•Idered.  ^^gg  ^^j^  ^jjj^.jj  ^^ 

are  familiar  wherein  the  objection 
has  been  seasonably  made  and  relied 
on.  To  cite  all  the  cases  so  holding 
would  require  more  space  than 
ought  to  be  accorded  an  entire  opin- 
ion in  an  ordinary  case.  We  cite  a 
few,  however,  as  a  gentle  reminder: 
Walker  v.  Continental  Ins.  Co.  2 
Utah,  331;  People  v.  Peacock,  5 
Utah,  237,  14  Pac.  332;  Herriman 
Irrig.  Co.  v.  Keel,  25  Utah,  96,  69 
Pac.  719;  Warren  v.  Robison,  25 
Utah,  205,  70  Pac.  989;  Beatty  v. 
Shelly,  42  Utah,  593,  132  Pac.  1160; 
Egelund  v.  Fayter,  and  cases  cited, 
51  Utah,  579,  172  Pac.  313;  Holt  v. 
Great  Eastern  Casualty  Co.  53  Utah, 
543,  173  Pac.  1168. 

liie  errors  properly  assigned  and 
relied  on  in  the  court  below  vfiW  now 
be  considered. 

1.  The  petition  does  not  state 
facts  sufficient  to  entitle  plaintiff  to 
relief. 

Appellant's  contention  concerning 
this  assignment  is  stated  in  a  single 
paragraph  of  his  brief.  Its  brevity 
justifies  quoting  it  at  length:  "We 
think,  too,  that  neither  the  petition 


nor  the  amended  decree  shows  suffi- 
cient facts  to  justify  the  court  in  the 
modification  of  the  decree.  The 
custody  was  awarded  to  the  plaintiff » 
and,  unless  changed  conditions  are 
shown,  the  court  has  absolutely  no 
jurisdiction  to  modify  the  decree. 
In  this  case  no  finding  was  made  by 
the  court  to  justify  such  modifica- 
tion, and  it  is  doubtful  if  the  peti- 
tion alleges  such  facts,  and  the 
court  therefore  had  no  jurisdiction 
to  modify  the  same." 

This  proceeding  was  to  set  aside 
and  vacate  the  order  amending  and 
modifying  the  decree.  The  evidence 
before  the  trial  court  on  the  hearing 
of  the  petition  to  modify  and  amend 
is  not  before  this  court.  It  was  not 
brought  up  in  the  record  on  appeal ; 
therefore  neither  the  evidence  nor 
the  findings  of  tiie  trial  court  there- 
on, if  any  were  made,  are  before 
this  court  except  as  they  may  be  in- 
ferred from  the  fact  that  the  court 
granted  the  relief  prayed  for.  In 
tiiese  circumstances,  it  must  be  pre- 
sumed that  the  or-  ^ 

der  of  the  court  was    «o  ■naeleney  of 

based  upon  findings  •^•>«"««- 
supported  by  the  evidence.    As  far 
as  formal  findings  in  the  present 
proceeding  are  concerned,  none  were 
necessary,  as  the  sole  purpose  of  the 
proceeding   was   to  Trt.i_«n«i«,  «f 
vacate  and  set  aside  f«ct»-niotion  to 
the   order   thereto-  '"**•  •""'• 
fore  made.    A  simple  denial  of  the 
motion  to  vacate  was  all  that  was 
necessary,  if  that  was  the  conclusion 
arrived  at  by  the  court. 

The  sole  question,  then,  in  connec- 
tion with  this  assignment,  is.  Does 
the  petition  of  plaintiff  state  suffi- 
cient facts  to  entitle  her  to  relief? 

Without  commenting  in  detail  up- 
on its  substance  as  heretofore  set 
out,  it  is  sufficient  to  say  the  peti- 
tion seems  to  state  all  the  elements 
necessary  to  sustain 
the    order    of    the  modincation  ot 
court    It  refers  to  Jffi^*  *?  •""" 
the  divorce  without 
alimony  and  tiie  reasons  therefor. 
It  recites  the  changed  condition  of 
plaintiff  and  her  child,  and  also  the 
changed  condition  of  defendant  in 
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respect  to  his  ability  to  support  the 
child.  Utah  Comp.  Laws  1917,  § 
3000,  relating  to  divorce,  provides 
for  such  proceeding.  The  last  sen- 
tence of  tiie  section  reads:  "Subse- 
quent changes,  or  new  orders,  may 
be  made  by  the  court  in  respect  to 
the  disposal  of  the  children  or  tiie 
distribution  of  the  property,  as  shall 
be  reasonable  and  proper." 

The  following  authorities,  cited 
by  respondent,  recognize  the  effect 
of  statutes  similar  to  the  one  just 
quoted:  Delbridge  v.  Sears,  179 
Iowa,  526,  160  N.  W.  218;  State  ex 
rel.  Tatum  v.  Ramey,  134  Mo.  App. 
722,  116  S.  W.  458 ;  Spain  v.  Spain, 
177  Iowa,  249,  L.R.A.1917D,  319, 
158  N.  W.  529,  Ann.  Cas.  1918E, 
1225.  In  the  absence  of  any  adjudi- 
cated cases,  we  would  feel  justified, 
in  view  of  the  statute  above  quoted, 
in  holding  that  plaintiffs  petition  to 
modify  the  decree  states  facts  suffi- 
cient to  authorize  the  judgment  com- 
plained of. 

2.  Defendant  was  not  served  with 
notice  of  hearing  on  the  petition. 

This  assignment  presents  a  more 
serious  question.  It  is  alleged  that 
notice  of  the  hearing  on  plaintiff's 
petition  to  modify  the  decree  was 
not  served  upon  the  defendant,  and 
therefore  the  court  acquired  no  ju- 
risdiction. It  is  contended  by  ap- 
pellant that  notice  of  the  hearing 
served  upon  Halverson  &  Pratt,  his 
former  attorneys  in  the  divorce  pro- 
ceeding, was  not  sufficient,  for  the 
reason  that  they  had  been  paid  off 
and  discharged  at  or  about  the  time 
the  decree  of  divorce  was  granted  in 
1910,  and  since  that  time  neither  of 
fhem  had  been  defendant's  attorney 
in  that  particular  case. 

The  authorities  support  the  prop- 
osition that  an  attorney's  relation 
to  his  client  ceases  upon  the  rendi- 
tion of  judgment  and  satisfaction 
thereof,  unless  there  are  disturbing 
events  or  a  special  arrangement  con- 
tinuing the  relation.  The  following 
excerpt  from  6  C.  J.  p.  672,  f  184, 
illustrates  the  trend  of  authority: 

"In  the  absence  of  disturbing 
events  the  employment  of  an  attor- 
15  A.L.B.r-40. 
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ney  continues  as  long  as  tiie  suit  or 
business  upon  which  he  is  engaged 
is  pending,  and  ordinarily  comes  to 
an  end  with  the  completion  of  the 
special  task  for  which  the  attorney 
was  employed.  Where  the  evidence 
as  to  the  continuance  of  the  relation 
is  conflicting,  it  is  a  question  for  the 
jury. 

"It  is  always  a  presumption  that 
an  attorney  is  employed  to  conduct 
the  litigation  to  judgment,  and  no 
further ;  the  relation  of  attorney  and 
client  and  the  general  powers  of  the 
attorney  cease  upon  the  rendition 
and  entering  of  the  judgment. 
There  is  a  distinction  in  this  con- 
nection, however,  between  cases  in 
which  the  attorney  is  retained  to 
represent  plaintiff,  and  those  in 
which  he  represents  defendant;  in 
the  latter  case,  the  entry  of  final 
judgment  always  terminates  the  re- 
lation and  the  attorney's  authority ; 
in  the  former  case  it  is  generally 
the  rule  that  the  attorney's  author- 
ity lasts  until  satisfaction  of  the 
judgment,  and  that  he  miay  take  the 
ordinary  and  usual  steps  to  secure 
such  satisfaction." 

See  also  3  Am.  &  Eng.  Enc.  Law, 
327;  4  Cyc.  593;  2  R.  C.  L.  1004. 

There  is  no  evidence  in  this  case 
of  any  disturbing  events  or  special 
arrangement  between  Halverson  & 
Pratt  and  the  defendant,  continuing 
their  relation  after  the  entry  of  fin^ 
decree  in  favor  of  plaintiff  in  July, 
1910.  Nothing  further  being  re- 
quired of  them  in  .„^„.,  -„^ 

i-  'i-L    xt_       Attorney    and 

connection  with  the  cHent-termln*- 
^^^^     ii.    ^^^...n    ««-..      tton  of  authority. 

case.  It  seems  con- 
clusive that  their  professional  rela- 
tion with  defendant  ceased  at  that 
time. 

But  respondent  contends  that 
subsequent  events  establish  a  new 
relation  between  Halverson  and  de- 
fendant, and  she  reli^  upon  these  in 
support  of  her  contention  that  the 
service  of  the  notice  upon  Halverson 
&  Pratt  was  sufficient.  Whether  or 
not  this  is  true  depends  upon  facts 
which  we  shall  now  briefly  consider. 

Perhaps  the  strongest  circum- 
stance relied  on  by  respondent  in 
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support  of  her  contention  is  certain 
correspondence  by  mail  which  oc- 
curred a  few  weeks  before  the  com- 
mencement of  the  proceeding  to 
modify  the  decree.  On  July  13, 
1919,  Paul  H.  Ray,  assistant  county 
attorney  for  Salt  Lake  county,  ad- 
dressed the  following  communica- 
tion to  defendant  at  Layton,  Utah: 

"Complaint  is  made  to  this  office 
by  M.  E.  Foulger  that  you  have 
failed  for  some  time  past  to  provide 
for  the  support  and  maintenance  of 
your  minor  child,  Imogene,  who  re- 
sides in  this  city.  It  is  a  violation 
of  the  Criminal  Code  of  the  state  of 
Utah  for  a  father  to  fail  to  support 
his  minor  children  under  sixteen 
years  of  age. 

"We  trust  that  it  will  not  be  neces- 
sary for  us  to  suggest  more  strong- 
ly to  you  than  this  your  duty  toward 
your  child." 

Defendant  either  delivered  the 
letter  personally,  or  addressed  it  by 
mail  to  Halverson  at  Ogden.  On  the 
10th  day  of  the  same  month  Halver- 
son replied  to  the  letter  as  follows : 
"Referring  to  your  letter  of  July  3, 
1919,  addressed  to  John  F.  Sandall, 
will  say  that  this  child  Imogene  was 
awarded  to  the  mother  under  the 
terms  of  the  decree,  and  the  father 
was  not  required  to  pay  anytiiing 
for  its  support  Under  the  law,  the 
duty  of  support  rests  upon  the  per- 
son to  whom  custody  is  given,  and 
she  is  in  receipt  of  wages  sufficient 
to  support  herself  and  the  child. 
However,  Mr.  Sandall  has  been  con- 
tributing from  time  to  time  for  the 
support  of  the  child,  and  even  gave 
$50  to  the  mother  at  one  time  as  a 
loan,  which  she  has  never  repaid. 
The  mother  obtained  a  divorce  from 
the  father  several  years  ago,  and  the 
trouble  comes  now  because  he  has 
recently  remarried.  If  you  wish  any 
authority  on  the  proposition  that 
from  the  legal  point  of  view  the 
father  is  not  responsible,  I  stand 
ready  to  furnish  that,  as  I  have  had 
occasion  to  brief  that  matter  up." 

It  is  quite  probable  that  Mr.  Ray, 
in  addressing  the  communication  to 


defendant,  had  in  contemplation  the 
commencement  of  a  criminal  pro- 
ceeding against  defendant  for 
neglecting  to  support  the  child. 
No  other  rational  conclusion  can  be 
drawn.  It  is  quite  conceivable  that 
this  correspondence  was  given  con- 
siderable weight  by  counsel  for  re- 
spondent, afterwards,  in  arriving  at 
the  conclusion  that  Halverson  & 
Pratt  were  still  attorneys  for  de- 
fendant in  the  civil  case,  and  there- 
fore proper  persons  upon  whom  to 
serve  notice  of  proceedings  to  modi- 
fy the  decree.  Furthermore,  it 
scarcely  admits  of  doubt  that  the 
court,  in  subsequent  proceedings, 
attached  great  importance  to  the 
correspondence  as  determining  the 
professional  relation  between  Hal- 
verson and  the  defendant. 

In  the  hearing  afterwards,  on  the 
motion  to  vacate  the  order  modify- 
ing the  decree,  both  Halverson  and 
defendant  testified  in  support  of  the 
motion,  and  steted  in  effect  that  the 
relationship  of  attorney  and  client 
between  Halverson  and  defendant 
had  ceased  at  or  about  the  time  the 
decree  for  divorce  was  entered  in 
1910.  It  will  be  remembered  that 
both  Halverson  and  defendant,  in 
their  affidavite  filed  with  the  mo- 
tion to  vacate,  to  which  we  have  re- 
ferred, stated  in  effect  that  there 
had  been  no  business  relation  be- 
tween them  since  the  decree  of  di- 
vorce was  entered.  These  state- 
ments, literally  construed,  are 
apparently  in  sharp  conflict  with 
the  actual  facts  developed  by  the 
correspondence  between  Ray  and 
Halverson.  It  is  manifest  from  the 
correspondence  that  Halverson  and 
defendant  had  had  business  rela- 
tions relating  to  the  contemplated 
criminal  prosecution.  When  con- 
fronted with  this  apparent  conflict, 
at  the  hearing  on  the  motion  to  va- 
cate the  order,  defendant's  explana- 
tion was  somewhat  confusing.  It  is 
quite  evident,  however,  that  he 
meant  to  be  understood  as  meaning 
that,  after  the  decree  of  divorce  was 
rendered  in  1910,  he  had  had  no 
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business  relations  with  Halverson  & 
Pratt  until  he  received  the  letter 
from  Mr.  Ray;  that  he  either  took 
or  mailed  the  letter  to  Halverson, 
understanding  that  he  would  attend 
to  the  matter  referred  to  in  the  let- 
ter. Defendant  frequently  stated, 
in  effect,  that  he  thought  it  all  came 
under  the  same  head.  This  is  the 
confusing  feature  of  his  testimony. 
In  justice  to  Halverson,  it  is  proper 
to  say  that  at  all  times  shown  by  the 
record  he  persisted  in  maintaining 
that  the  relationship  existing  in  the 
proceeding  for  divorce  had  ceased 
upon  entry  of  the  decree,  and  had 
never  been  resumed  in  that  particu- 
lar case.  He  testified  that  he  had 
notified  plaintiff's  attorneys,  either 
by  letter  or  phone,  before  the  hear- 
ing on  the  petition  to  modify  the  de- 
cree, that  he  was  not  defendant's 
attorney,  had  no  authority  to  appear 
for  him  in  the  case,  and  would  not 
accept  service  in  his  behalf.  We  do 
not  find  that  this  statement  is  denied 
by  plaintiff's  attorneys,  although  it 
is  implied  in  the  argument  and  brief 
of  her  counsel  that  the  statement 
was  untrue. 

As  we  interpret  the  record,  we 
regret  our  inability  to  agree  with 
the  conclusion  that  the  trial  court 
reached  in  denying  the  motion  to 
vacate  the  order.  We  are  unable  to 
find  any  substantial  evidence  upon 
which  to  base  a  conclusion  that  the 
relation  of  attorney  and  client  in  the 
above-entitled  cause  existed  between 
Halverson  &  Pratt,  or  either  of 
them,  and  the  defendant  Sandall,  at 
the  time  plaintiffs  attorneys  as- 
smned  to  make  the  service  to  which 
objectioh  is  made.  The  correspond- 
ence relied  on  between  Ray  and 
Halverson,  relating  to  a  contemplat- 
ed criminal  prosecution  for  failure 
to  support  the  child,  is  entitled  to 
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but  little,  if  any,  weight  in  deter- 
mining the  relation- 
ship of  the  parties  Suu^r^m  .t 
in  the  case  at  bar.  •ttom^r  and 

in    our    opinion,    it  aiilllcleiier* 

^ould  be  a  danger- 
ous precedent  to  hold  that  the  rela- 
tionship of  attorney  and  client  in  a 
particular  case  can  be  established  by 
the  fact  that  such  relationship  ex- 
ists in  some  other  case,  even  though 
the  subject-matter  of  the  two  cases 
mm  bear  some  apparent  relation  to 
each  other;  and  the  further  fact 
tiiat,  at  some  remote  period,  the  re- 
lationship existed  in  the  case  in 
which  the  question  is  raised,  should 
not  have  any  controlling  influence 
where  the  uncontradicted  evidence 
of  th6  parties  themselves  shows  that 
that  relationship  had  long  since 
ceased  to  exist.  Even  counsel 
for  respondent,  evidently,  were 
not  sure  of  their  ground.  In 
serving  notice  of  the  order  modi- 
fying the  decree  they  served 
defendant  in  person  instead  of 
making  service  upon  the  attor- 
neys. Feeling,  as  they  must  have 
felt  at  that  time,  that  there  was  a 
grave  doubt  concerning  the  matter, 
the  prudent  thing  for  them  to  have 
done  would  have  been  to  not  resist 
the  motion  to  vacate  the  order. 
Plaintiff  could  not  have  been  seri- 
ously prejudiced  by  such  proceed- 
ing. Both  sides  would  have  had 
their  day  in  court,  and  the  judgment 
finally  rendered  would,  in  all  proba- 
bility, have  been  unassailable  from 
any  point  of  view. 

The  judgment  is  reversed  and  the 
cause  is  remanded,  with  directions 
to  the  trial  court  to  proceed  in  ac- 
cordance With  the  views  herein  ex- 
pressed.   No  costs  allowed. 

Corfman,  Ch.  J.,  and  Frick, 
Weber,  and  Gideon,  jj.,  concur. 


ANNOTATION.  ' 

Service  of  notice  to  modify  decree  in  respect  of  alimony  upon  attorney  wbo 
represented  adverse  party  in  tlie  suit. 

It  will  be  seen  that  it  is  held  in  the  nine  years  after  the  entry  of  a  decree 
reported  Case  (Sandaia  v.  Sandaix,  of  divorce,  to  modify  the  decree  by 
jtnte,  620)   that  a  notice  of  motion,     grantinj^    alimony    to    the    plaintiff, 
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served  upon  the  attorneys  for  the  de- 
fendant in  the  suit,  is  not  sufficiently 
served  to  give  the  court  jurisdiction, 
in  the  absence  of  evidence  showing  a 
new  retainer  of  the  attorneys  by  the 
defendant. 

In  Underwood  v.  Underwood  (1914) 
142  Ga.  441,  L.R.A.1915B,  674,  83  S. 
E.  208,  it  was  held,  as  stated  in  the 
headnote  by  Beck,  J.,  who  wrote  the 
opinion,  that  "where  proceedings  are 
instituted  in  a  court  of  another  state 
to  secure  a  divorce  and  alimony,  ^nd 
a  decree  of  divorce  is  there  granted 
and  the  question  of  alimony  is  re- 
served, and  the  case  stands  for  a 
period  of  twenty  years,  and  falls  into 
a  class  of  cases  styled  'stale  actions' 
under  a  rule  of  that  court  providing 
that,  where  no  steps  are  taken  in  a 
case  for  a  period  of  two  years,  no  fur- 
ther step  can  be  taken  in  the  same, 
unless  the  persons  proposing  to  take 
the  steps  shall  first  give  reasonable 
notice  in  writing  to  the  other  party  or 
his  attorney,  but  the  plaintiff  does  not 
take  steps  until  after  the  lapse  of 
twenty  years  from  time  the  decree  of 
divorce  is  rendered,  and  then,  pro- 
posing to  file  an  amendment  asking 
for  alimony,  serves  notice,  not  upon 
the  defendant  or  upon  one  shown  to 
be  actually  his  attorney,  but  merely 
upon  one  who  was  the  attorney  of 
record  when  the  decree  of  divorce  was 
rendered,  the  court  is  not  shown  to 
have  jurisdiction  of  the  defendant; 
and  a  judgment  rendered  upon  the 
application  for  alimony  will  not  be 
enforced  against  the  defendant,  resid- 
ing in  this  state." 

In  Ellis  V.  Ellis  (1882)  13  Neb.  91, 
13  N.  W.  29,  upon  an  application  by 
the  plaintiff  for  a  sum  of  money  in 
lieu  of  the  tract  of  land  decreed  to 
her  as  alimony  in  a  suit  for  divorce, 
the  notice  being  given  to  the  attorney 
for  the  defendant  in  the  suit  some  six 
months  after  the  entry  of  the  decree, 
the  court  said:  "Upon  the  rendition 
of  the  original  decree,  except  for  some 
special  purposes,  the  parties  were  out 
of  court.  In  this  case  a  petition  was 
necessary,  and  doubtless  it  was  neces- 
sary that  a  summons  in  the  nature  of 
a  subpoena  in  chancery  should  also 
issue  and  be  served  on  the  defendant 


the  same  as  in  the  original  case;  and 
such  summons  could  no  more  be  legal- 
ly served  on  the  person  who  acted  as 
attorney  for  the  defendant  in  the 
former  suit  than  could  the  original  or 
first  summons  have  been  so  served." 
But  it  was  held  that  the  defendant 
had  waived  all  irregularities  of  serv- 
ice in  that,  upon  the  making  of  the 
final  order  or  supplemental  decree  ap- 
pealed from,  he  appeared  by  attorney 
and  made  application  for  an  extension 
of  time  for  forty  days  in  which  to  pre- 
pare a  bill  of  exceptions  in  the  case, 
the  court  saying:  "Such  bill  of  ex- 
ceptions was  not  necessary  for  the 
purpose  of  testing  the  jurisdiction  of 
the  court  or  the  sufficiency  of  the 
service  of  the  notice.  These  questions 
would  arise  as  well  upon  the  record 
without  a  bill  of  exceptions." 

It  may  be  noted  that  in  Kalmano- 
witz  v.  Kalmanowitz  (1905)  108  App. 
Div.  296,  95  N.  Y.  Supp.  627,  where  a 
judgment  of  limited  divorce  was 
granted  in  favor  of  the  wife,  the  de- 
fendant, requiring  the  plaintiff  to  pay 
her  weekly  alimony,  a  demand  of  ar- 
rears of  weekly  alimony,  made  by  the 
attorney  for  the  wife  in  the  suit,  was 
held  not  sufficient  to  justify  a  commit- 
ment for  contempt,  as  it  did  not  ap- 
pear that  the  attorney  had  authority 
to  make  the  demand.  "The  attorney's 
power  to  represent  the  defendant 
ceased  upon  entry  of  judgment." 
.  On  the  other  hand,  in  McSherry  v. 
McSherry  (1910)  113  Md.  895,  140 
Am.  St  Rep.  428,  77  Atl.  658,  where 
the  divorce  decree  provided  that  the 
defendant  pay  the  plaintiff  "as  ali- 
mony and  for  the  maintenance  of  the 
said  children  of  the  plaintiff  and  de- 
fendant, such  sum  or  sums  of  money 
as  may  be  hereafter  determined  by 
this  court  upon  the  application  of  any 
of  the  parties  in  interest,"  it  was  held 
that  the  court  retains  jurisdiction  of 
the  defendant  for  the  purposes  of  ap- 
plications brought  in  pursuance  of 
such  decree,  regardless  of  the  fact 
that  the  defendant  is  without  the 
state;  and  the  service  upon  the  de- 
fendant's attorney  of  record  of  a  copy 
of  an  application  for  alimony  by  the 
plaintiff,  and  of  an  order  to  show 
cause  why  such  alimony  shall  not  be 
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granted,  is  sufficient  to  constitute  no- 
tice to  the  defendant.  In  that  case 
the  application  was  made  about 
twenty-five  months  after  the  entry  of 
the  divorce  decree. 

In  White  v.  White  (1903)  66  N.  J. 
Eg.  741,  65  Atl.  739,  it  is  held  that 
where  a  court  has  acquired  jurisdic- 
tion over  a  defendant  in  divorce  pro- 
ceedings, it  retains  jurisdiction  for 
the  purpose  of  subsequent  proceed- 
ings to  alter  the  amount  paid  to  plain- 
tiff for  the  maintenance  of  the  chil- 
dren, in  accordance  with  the  terms 
of  the  decree  providing  for  such  al- 
teration; and  that  the  court  may  use 
its  discretion  in  prescribing  the  meas- 
ures necessary  to  notify  the  defendant 
of  such  proceedings.  And  where  per- 
sonal service  is  prescribed  by  the 
court,  it  is  immaterial  that  it  is  served 
without  the  state.  In  this  case  the 
divorce  had  been  granted  by  an  Oklar- 
homa  court  in  1896;  the  New  Jersey 
court  had  made  a  decree  as  to  the  cus- 
tody and  maintenance  of  the  children 
in  1897.  both  parties  appearing,  and 


the  application  by  the  mother  for  in- 
crease was  made  over  four  years 
afterward. 

It  may  be  noted  that  in  Gebhard  v. 
Gebhard  (1898)  26  Misc.  1.  64  N.  T. 
Supp.  406,  where  nothing  appears  as 
to  alimony,  it  was  held  that  a  decree 
of  divorce  in  an  action  by  the  wife 
against  the  husband  was  properly  set 
aside  some  two  and  one-half  months 
later,  on  notice  given  to  her  attorney 
in  the  suit;  and  that  it  has  been  held, 
in  cases  where  it  does  not  appear 
whether  any  alimony  had  been 
granted  or  not,  that  at  the  same  term 
the  court  may  vacate  a  divorce  decree 
of  its  own  motion,  and  without  notice 
to  the  wife,  in  whose  favor  the  decree 
had  been  granted.  Barber  v.  Barber 
(1916)  116  Me.  327,  98  Atl.  822;  Gate 
V.  Christian  (1914)  112  Me.  427,  92 
Atl.  489,  Ann.  Gas.  1917A,  692.  In  tiie 
Gato  Case  it  was  held  that  this  might 
be  done  at  the  same  term,  though  the 
successful  wife  had  died  since  the  de- 
cree. B.  B.  B. 


STATE  OF  MINNESOTA 

V. 

FRANK  STOREY,  Appt 

Mtnneaota  Supreme  Ovurt—ApHl  12,  1091. 
1.  (—  Minn.  —>  182  N.  W.  618.) 

Bytdenee  —  of  per  jnry  —  cireamstantiaL 

1.  Perjury  may  be  proved  by  circumstantial  evidence  If  it  establishes 
guilt  beyond  a  reasonable  doubt. 

iSee  note  on  this  question  beginming  on  page  634.] 


Anieal  —  reception  of  evidence. 

2.  The  trial  court  did   not  receive 
evidence  that  the  defendant  had  com- 
mitted another  unrelated  crime. 
Witness  —  coavict  —  employment  by 

attorney. 

3.  Where  a  witness,  on  cross-exam- 
ination, admits  that  he  has  been  con- 
victed of  crime,  it  is  proper,  on  redirect 
examination,  to  mitigate  the  odium  of 
his  conviction  by  showing  that  after 
he  paid  the  pwialty  he  was  received  in- 

Headnotes  by  Hallam,  J. 


to  the  employ  of  the   attorney   who 
prosecuted  him. 

Evidence  —  participation  in  bril)ery. 

4.  Testimony  tending  to  show  that 
defendant  participated  in  the  fruits  of 
bribery  in  connection  with  the  case  in 
which  he  is  alleged  to  have  given  false 
testimony  was  proper. 

Appeal  —  error  in  charge. 

6.  There  was  no  error  in  the  charge 
of  the  court. 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Beltrami 
County  (McClenahan,  J.)  convicting  him  of  perjury.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Walter  F.  Dacey  and  W.  H. 
Gnmee,  for  appellant: 

The  state  failed  to  establish  the 
falsity  of  defendant's  testimony. 

3  RusseU,  Crimes,  §  78;  2  Bishop, 
New  Crim.  Proc.  §  927;  8  Wigmore, 
Ev.  §  2040;  1  Greenl.  Ev.  §  267;  2 
Chamberlayne,  Ev.  §  989;  Underbill, 
Crim.  £v.  §  468;  Jones,  Ev.  2d  ed.  p. 
1157,  §  900;  1  Wharton,  Crim.  Ev.  § 
387;  80  Cyc  1451,  1452;  Thomas  v. 
State,  51  Ark.  138,  10  S.  W.  193;  Peo- 
ple V.  Porter,  104  Cal.  415,  38  Pac.  88; 
Com.  V.  Rutland,  119  Mass.  817;  State 
V.  Gibbs,  10  Mont.  213,  10  L.R.A.  749, 
26  Pac  289;  Gandy  v.  State,  27  Neb. 
707,  43  N.  W.  747,  44  N.  W.  108;  State 
V.  Jean,  42  La.  Ann.  946.  8  So.  480; 
State  V.  Blize,  111  Mo.  464.  20  S.  W. 
210;  Allen  v.  United  States,  39  L.R.A. 
(N.S.)  385,  114  C.  G.  A.  357,  194  Fed. 
664;  Billingsley  v.  State,  49  Tex.  Crim. 
Rep.  620.  95  S.  W.  620.  13  Ann.  Cas. 
730;   People  v.  McClintic,   193   Mich. 

589,  L.RJ^.1917C,  52.  160  N.  W.  461; 
Cc»k  V.  United  States.  26  Ajpp.  D.  C. 
427.  6  Ann.  Cas.  810;  State  v.  Ray- 
mond, 20  Iowa,  582 ;  Galloway  v.  State, 
29  Ind.  442;  United  States  v.  Hall,  10 
L.R.A.  324,  44  Fed.  864;  State  V. 
Courtright,  66  Ohio  St.  35,  63  N.  E. 

590,  15  Am.  Crim.  Rep.  684;  Williams 
V.  Com.  91  Pa.  493;  21  R.  C.  L.  Per- 
jury. §  17;  United  States  v.  Wood.  14 
Pet.  430,  10  L.  ed.  627;  United  States 
V.  Mayer,  Deady,  127,  Fed.  Cas.  No. 
16.768. 

Evidence  was  improperly  received, 
tending  to  show  that  the  defendant 
had  committed  other  offenses. 

12  Cyc.  405;  State  v.  Gardner,  88 
Minn.  130,  92  N.  W.  529;  State  v. 
Fitchette,  88  Minn.  146.  92  N.  W.  527; 
State  V.  Fournier,  108  Minn.  402,  122 
N.  W.  329;  State  v.  Towers,  106  Minn. 
106,  118  N.  W.  361;  Bishop  v.  People, 
.194  lU.  365,  62  N.  E.  786,  14  Am.  Crim. 
Rep.  548;  Com.  v.  Campbell,  155  Mass. 
537,  30  N.  E.  72;  People  v.  Molineux, 
168  N.  Y.  264,  62  L.R.A.  193,  61  N.  E. 
286;  Boyd  v.  United  States,  142  U.  S. 
450,  35  L.  ed.  1076,  12  Sup.  Ct.  Rep. 
■292. 

Messrs.  Clifford  L,  Hilton,  Attorney 
General,  James  E.  Markham,  Assistant 
Attorney  General,  and  Graham  M. 
Torrance  for  the  State. 

Hallam,  J.,  delivered  the  opinion 
of  the  court: 

Defendant  was  convicted  of  per- 


jury, alleged  to  have  been  commit- 
ted while  testifying  as  a  witness  for 
the  state  on  tiie  trial  of  Joseph  Thie- 
bault  of  the  charge  of  keeping  an 
unlicensed  drinking  place  in  the  vil- 
lage of  Baudette.  Defendant  ap- 
peals. 

1.  The  first  claim  is  that  the  state 
failed  to  establish  the  falsity  of  de- 
fendant's testimony. 

There  was  evidence  tending  to 
prove  the  following  facts:  In  May,. 
1919,  the  county  attorney  of  Bel- 
trami county  sent  defendant  and 
John  Musolf  from  Bemidji  to  Bau- 
dette to  make  investigation  as  to 
illegal  sale  of  liquor.  Th^  were 
there  from  May  7th  to  May  12th, 
inclusive.  On  returning,  defendant 
made  a  detailed  report  showing  that 
he  had  bought  liquor  from  five  per- 
sons whom  he  named  in  his  report. 
One  of  those  named  was  lliiebault. 
In  each  case  defendant  toraed  in  a 
sample  of  the  liquor  bought,  which 
he  had  sealed  and  labeled.  On  May 
21st,  while  standing  on  the  street  in 
Bemidji,  a  party  of  five  men  passed 
by.  Defendant  mentioned  their 
names  and  mentioned  Thiebault  as 
one  of  them.  Soon  after  that,  de- 
fendant went  to  Dulutii.  Before 
leaving  for  Duluth,  he  was  sub- 
poenaed to  appear  before  the  grand 
jury  on  September  9th.  He  told 
parties  in  Duluth  that  a  man,  whom 
he  named,  had  told  him  there  was 
$200  in  it  if  he  could  fix  those  cases 
at  Bemidji.  A  short  time  before 
September  9th.  he  told  another  par- 
ty he  did  not  think  he  w^s  going  to 
Bemidji  as  a  witness  at  all,  and 
added:  "If  Torrance  [the  county 
attorney]  happens  to  aak  you  if  you 
see  me  in  here,  why  tell  him  'No;' 
you  didn't  see  me." 

He  did  not  go  to  Bemidji  until  the 
afternoon  of  September  11th.  Then 
he  did  not  go  to  the  courthouse. 
After  being  there  some  time,  he 
called  on  the  county  attorney  and 
told  him  he  had  made  a  naistake  as 
to  three  of  the  men  charged.  These 
three    had    entered    pleas    of    not 
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gaUty.  Two  others  who  pleaded 
sruilty  he  had  no  difficulty  in  identi- 
fying. Nevertheless  Thiebault  and 
l^e  others  were  indicted.  Before 
Thiebault's  case  was  called  and 
while  a  case  against  one  Dewey  was 
on  trial,  defendant  told  another 
operator  that  there  was  $50  apiece 
in  it  in  the  Dewey  case ;  that  if  they 
cleared  all  the  cases  there  was 
$2,000  in  it,. and  "another  $2,000 
when  we  get  to  Fergus  Falls." 
When  asked  how  the  cases  could  be 
cleared,  he  said,  "Just  not  identify 
the  men  and  no  jury  in  the  world 
can  throw  a  conviction  on  them." 
When  he  took  the  samples  of  liquor 
at  Baudette,  he  put  them  in  separate 
bottles  and  sealed  the  bottles  with 
sealing  wax  and  made  an  imprint  on 
the  wax  with  a  Yale  lock  key.  He 
was  told  by  the  county  attorney  to 
produce  the  key  on  the  trial.  He 
did  not  do  so.  When  placed  on  the 
stand,  he  said  he  bought  whisky  in 
the  place  charged  as  Thiebault's 
place  on  five  successive  day^,  and 
that  always  the  same  man  was  be- 
hind the  bar  and  sold  the  liquor. 
There  is  evidence  of  another  wit- 
ness that,  during  all  this  time 
Thiebault  was  in  entire  charge 
of  this  place  and  was  the  only 
man  who  tended  bar  or  worked 
about  the  place.  When  defendant 
was  asked  on  the  trial  of  the 
Thiebault  case  whether  Thiebault 
was  the  man  who  sold  him  the 
liquor,  he  said  he  was  not.  It  is  in 
this  that  the  state  charges  perjury. 

Under  ordinary  rules  of  evidence 
the  verdipt  would  be  amply  sus- 
tained. So  strongly  impressed  was 
the  trial  judge  who  tried  the  Thie- 
bault case  that  this  defendant  com-- 
mitted  perjury  that,  after  hearing 
his  testimony,  he  ordered  his  arrest, 
acting  under  Gen.  Stat.  1913,  § 
8564. 

But  defendant  contends  that  the 
proof  required  to  establish  the 
fact  of  perjury  is  greater  than  is 
required  to  establish  other  crimes; 
that  the  books  place  "perjury  and 
(treason  in  a  class  by  themselves  in 
so  far  as  proof  is  concerned." 

There  are  old  decisions  that,  to 
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convict  of  perjury,  two  witnesses 
must  tesrtify  directly  to  the  falsity  of 
defendant's  oath.  See  Jones,  Ev. 
2d  ed.  §  900. 

This  rule  has  been  generally  re- 
laxed, but  the  greater  number  of 
decisions  still  sustain  the  rule  that 
the  positive  testimony  of  at  least 
one  witness  should  be  required,  and 
if  there  is  but  one  such  witness,  that 
his  testimony  must  be  corroborated 
as  to  material  facts;  that  "oath 
against  oath"  is  never  sufficient. 
3  Russell,  Crimes,  p.  608;  3  Wig- 
more,  Ev.  S§  2032,  2040  (where  the 
history  and  development  of  the  rule 
are  reviewed) ;  Greenleaf,  Ev.  § 
257 ;  Underbill,  Grim.  Ev.  468 ;  Com. 
v.  Butland,  119  Mass.  317;  State  v. 
Gibbs,  10  Mont  218, 10  L.B.A.  749, 
25  Pac.  289 ;  Gandy  v.  State,  27  Neb. 
707,  43  N.  W.  747,  44  N.  W.  108; 
State  V.  Blize,  111  Mo.  464,  20  S.  W. 
210;  People  v.  McClintic,  193  Mich. 
589,  L.R.A.1917C,  52,  160  N.  W. 
461 ;  Galloway  v.  State,  29  Ind.  442 ; 
United  States  v.  Hall  (D.  C.)  10 
L.R.A.  324,  44  Fed.  864;  Williams 
V.  Com.  91  Pa.  493 ;  United  States  v. 
Wood,  14  Pet  430, 10  L.  ed.  527., 

To  illustrate:  In  a  case  in  Cali- 
fornia, where  the  rule  is  statutory, 
it  was  charged  that,  in  a  prosecu- 
tion of  another  for  larceny  of  a  cow, 
defendant  falsely  testified  that  he 
met  the  cow  on  the  road  at  a  certain 
time  near  the  residence  of  the  party 
charged  with  the  theft,,  and  that  the 
person  so  charged  then  took  her  up 
as  an  estray.  The  court  said :  "To 
support  the  charge  of  perjury  as  to 
the  alleged  false  statement  of  de- 
fendant, that  he  met  the  cow  at  the 
time  stated  upon  this  particular 
public  highway,  it  was  necessary  to 
produce  the  positive  testimony  of 
one  witness  at  least  that  such  meet-r 
ing  did  not  take  place;  as,  that  the 
defendant  was  not  at  that  time  at 
that  place,  or  that  the  cow  was  not 
there."  People  v.  Wells,  103  Cal, 
631,  37  Pac,  529. 

The  reason  of  the  rule  is  stated 
in  Thomas  v.  State,  51  Ark.  138,  10 
S.  W.  109,  as  follows :  "The  oath  of 
the  prisoner  is  entitled  to  have  the 
same  effect  as  is  given  to. that  of  a 
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credible  witness.  If  nothing  more 
than  the  testimony  of  on€  witness 
was  introduced  to  prove  its  falsity, 
the  scale  of  evidence  would  be  exact- 
ly balanced,  and  additional  evidence 
would  be  necessary  to  destroy  the 
equilibrium  before  the  accused  could 
be  convicted." 

This  reason  is  a  survival  of  what 
Mr.  Wigmore  calls  the  "quantitive 
theory  of  testimony."  Witnesses 
are  to  be  counted,  and  their  testi- 
mony, to  an  extent  at  least,  is  meas- 
ured by  force  of  numbers,  not  by 
weight.  See  Allen  v.  United  States, 
39  L.RJl.(N.S.)  885,  114  C.  C.  A. 
367, 194  Fed.  664. 

In  State  v.  Courtright,  66  Ohio 
St.  36,  41,  63  N.  E.  591,  15  Am. 
Grim.  Rep.  584,  the  reason  was 
stated  as  follows:  "To  convict  of 
some  great  crimes,  more  or  stronger 
evidence  is  required  than  to  convict 
of  others.  Of  such  enormity  is  the 
crime  of  treason  that  by  express 
statute,  unless  the  accused  confess 
in  open  couit,  he  shall  not  be  con- 
victed except  by  the  testimony  of 
two  credible  witnesses  to  the  same 
overt  act  laid  in  the  indictment. 
.  .  .  And  perjury  has  always 
been  regarded  as  an  unnatural  and 
heinous  crime,  because  of  its  ten- 
dency to  jeopardize  person  and 
property  and  even  Ufa.  ... 
llierefore  we  consider  that,  when 
one  is  charged  with  the  grave  crime 
of  perjury,  it  is  but  a  just  safeguard 
that  more  than  purely  circumstan- 
tial evidence  shall  be  adduced  to 
establish  the  corpus  delicti." 

In  Best  on  Evidence,  §§  606,  606, 
this  reason  is  given :  "When  we  con- 
sider the  very  peculiar  nature  of 
this  offense,  and  that  every  person 
who  appears  as  a  witness  in  a  court 
of  justice  is  liable  to  be  accused  of 
it  by  those  against  whom  his  evi- 
dence tells, — ^who  are  frequently  the 
basest  and  most  unprincipled  of 
mankind, — and  when  we  remember 
how  powerless  are  the  best  rules  of 
municipal  law  without  the  co-opera- 
tion of  society  to  enforce  them,  we  . 
^11  see  that  the  obligation  of  pro- 
tecting witnesses  from  oppression 
or  annoyance  by  charges,  or  threats 


of  charges,  of  having  borne  fake 
testimony,  is  far  paramount  to  that 
of  giving  even  perjury  its  deserts. 
To  repress  that  crime,  prevention  is 
better  than  cure." 

In  this  case  we  are  not  primari- 
ly concerned  with  the  question 
whether  the  direct  testimony  of  one 
witness,  without  more,  will  sustain 
a  conviction;  for  in  this  case  there 
was  no  direct  testimony  of  the  falsi- 
ty of  the  oatii.  The  evidence  was 
circumstantial.  But  if  direct  testi- 
mony of  one  witness  is  required, 
then,  of  course,  circumstantial  evi- 
dence does  not  suffice,  and  there  are 
decisions  which  ^licitly  hold  that 
circumstantial  evidence  alone  of  the 
falsity  of  the  oath  is  not  sufficient. 
Allen  V.  United  States,  39  L.R.A. 
(N.S.)  386,  114  C.  C.  A.  367,  194 
Fed.  664;  State  v.  Courtright,  66 
Ohio  St.  35,  63  N.  E.  590,  15  Am. 
Crim.  Rep.  584,  30  Cyc.  1452;  and 
text  books  above  cited. 

The  question  is  a  new  one  in  this 
state,  and  we  are  at  liberty  to  choose 
the  rule  which  appeals  to  us  as  be- 
ing most  consonant  with  reason. 
Notwithstanding  the  high  authority 
above  cited,  we  are  of  the  opinion 
that  the  rule  laid  down  is  out  of 
harmony  with  our  system  of  juris- 
prudence. In  our  opinion  it  is  one 
of  the  rules  of  the  common  law  in- 
applicable to  our  situation  and  "in- 
consistent with  our  circumstances," 
and  hence  not  to  be  followed.  See 
State  V.  Pulle,  12  Minn.  164,  Gil. 
99.  We  find  ourselves  unable  to  ap- 
prove the  doctrine  that  perjury  is 
a  more  heinous  crime  than  murder, 
or  that  one  charged  with  perjury 
should  have  greater  immunity  than 
one  charged  with  murder.  Suppose, 
for  example,  the  only  eyewitness  to 
a  murder  should  testify  that  the  ac- 
cused IS  not  the  man  who  committed 
the  crime,  and  yet  the  circumstan- 
tial evidence  of  guilt  is  so  strong 
that  t^e  jury  convicts  of  first  degree 
murder.  With  what  consisten<gr 
can  it  be  said  that  a  quality  of  testi- 
mony which  will  justify  a  court  in 
condemning  a  defendant  to  life  im- 
prisonment, or,  in  some  jurisdic- 
tions, to  be  hanged,  is  insufficient 


Digitized  by 


Google 


(—  Minn.  —, 

to  sustain  a  conviction  of  the  falsi- 
fier of  the  crime  of  perjury,  for 
-which  he  may  suffer  a  penalty  of  a 
short  term  of  imprisonment?  The 
lightness  with  which,  we  are  pained 
to  say,  the  oath  of  a  witness  is  too 
often  treated,  does  not  warrant  us 
in  making  conviction  of  the  crime 
of  perjury  most  difficult  of  all 
crimes  of  which  state  courts  have 
jurisdiction.  We  hold  that  perjury 
B^de>e— of  n»ay  be  proved  by 
»«-rjiirT-  circumstantial   evi- 

made  beyond  reasonable  doubt,  as 
in  the  case  of  other  crimes.  Nor  is 
this  doctrine  without  authority  to 
sustain  it.  Ex  parte  Metcalf,  8 
Okla.  Crim.  R^.  605,  44  L.R.A. 
(N.S.)  613, 129  Pac.  676.  See  Peo- 
ple V.  Doody,  172  N.  Y.  165,  64  N. 
E.  807, 15  Am.  Crim.  Rep.  576,  hold- 
ing that  the  old  rule  has  no  appli- 
cation where  the  proof  of  the  ciime 
is  necessarily  based  on  circumstan- 
tial evidence. 

2.  Defendant  contends  that  the 
court  permitted  proof  that  defend- 
ant had  committed  another  unre- 
lated crime.  We  do 
HSr:i~;VMeV««.  not  so  understand 
the  record.  The 
contention  is  based  on  testimony  in 
substance  as  follows :  After  defend- 
ant had  testified  in  the  Thiebault 
case  that  he  had  made  a  mistake  as 
to  the  identity  of  three  out  of  five 
men  identified,  the  county  attorney, 
on  cross-examination,  asked  him  to 
explain  how  he  made  that  mistake. 
He  said,  "I  can't  just  go  on  and  ex- 
plain it."  He  was  then  asked  if  he 
had  ever  had  similar  experience  in 
making  mistakes  in  the  identity  or 
names  of  persons  he  had  procured 
liquor  from.  He  answered  that  he 
had  several  different  times. 

Then  followed  this  testimony: 

A.  Yes;  one  time  I  made  a  mis- 
take in  nine. 

Q.  And  nine  out  of  nine? 

A.  Nine  out  of  nine. 

Q.  And  that  was  the  highest 
average  you  ever  secured? 

A.  That  is  the  highest  average  I 
have  made. 
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ut  a.  w.  tia.) 

Q.  That  is  100  per  cent? 
A.  Yes,  sir. 

Q.  Where  did  you  make  that 
record? 

^  A.  I  made  it  in  Michigan  one 
time. 

Further  than  that  he  pleaded  in- 
ability to  give  the  month,  the  year, 
the  court,  the  town,  the  name  of  the 
judge  or  prosecutor,  saying:  "I 
can't  remember,  because  that  is  a 
little  too  far  bade  for  me  to  remem- 
ber." 

Then  occurred  the  following: 

Q.  How  much  too  far  bac^  how 
far  back  can  you  remember? 

A.  I  remember  back,  probably  a 
year  back,  something  like  that. 

Q.  Then  your  memory  quits? 

A.  My  memory  quits  after  that 
on  those  cases,  because  I  don't  pay 
no  more  attention  to  them. 

On  the  perjury  trial,  the  court 
permitted  this  testimony  to  be  read 
into  the  record  by  the  ptrosecution. 
Tliere  was  no  error  in  this.  No  one 
who  heard  this  testimony  could 
really  think  that  the  defendant,  in 
giving  it,  was  convicting  himself  of 
another  crime.  It  was  simply  an 
esiiibition  of  utter  collapse. 

3.  Appellant  proved  on  cross-ex- 
amination of  one  of  the  state's  wit- 
nesses that  he  had  been  convicted 
of  crime  and  had  served  a  term  in 
a  penitentiary.  On  redirect  exami- 
nation the  state  was  permitted  to 
prove  that  after  his  release  from 
prison  he  was  received  into  the  em- 
ploy of  the  prosecuting  attorney 
who  prosecuted  him,  and  also  of 
other  peace  officers.  wit.e.^o.,iet 

This  testimony  was    -employmeat 

properly  received.  "'^  •"•'»«'• 
The  testimony  as  to  his  conviction 
was  an  impeachment  of  his  charac- 
ter and  incidentally  of  his  veracity. 
The  subsequent  testimony  has  some 
proper  tendency  to  mitigate  the 
odium  of  his  conviction.  See  40  Gyc. 
2644-2647. 

4.  Testimony  was  received  that 
defendant  admitted  that  he  had 
been  approached  for  the  purpose  of 
bribery,  and  other  testimony  was 
received  tending  to  show  that  he 
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had  contetnplated  participating  in 
the  fruits  of  bribery  in  connection 
with  liquor  prosecutions.  The  al- 
E^denc—  leged    bribery    did 

participation  la  not   relate  to  this 

number  of  cases  of  which  this  was 
one.  The  testimony  was  properly 
received. 

5.  The  charge  in  the  indictment 
was  that  defendant  committed  per- 
jury on  the  trial  of  an  indictment 
charging  Thiebault  with  maintain- 
ing a  place  where  intoxicating  li- 
quor was  sold  on  May  12,  1919.  In 
answer  to  a  question  of  a  juror,  the 
court  charged :  "If  you  find  he  did 
not  buy  from  Thiebault  nor  at  all 
on  the  12th,  but  are  obliged  to  find 


that  he  did  buy  from  Thiebault  on 
the  other  days,  the  fact  that  he  did 
not  buy  on  the  12th  would  not  re- 
quire you  to  acquit  him;"  and  fur- 
uier  in  substance  said  that  donbt 
surrounding  the  question  whether 
there  was  a  sale  on  the  12th  might 
affect  the  credibility  of  witnesses 
and  was  to  be  considered  in  its 
bearing  on  the  probability  of  sales 
on  other  days.  The 
instruction  seems  to  iSS^T*""  *" 
us  free  from  error. 
As  an  abstract  statement  it  was  cor- 
rect, and  we  find  no  reasons  for 
holding  that,  under  the  evidence  in 
this  case,  it  was  either  erroneous  or 
misleading. 
Judgment  affirmed. 


ANNOTATION. 
May  conviction  of  perjury  rest  on  drcunutantial  evidence. 


B«I«   that   olvmmataiktlal   evldeaoA   la 
aot  raffleieiit. 

The  weight  6f  authority  among  the 
decisions  passi;ig  directly  upon  the 
qaestion  st»t»^  in  the  title  is  to  the 
effect  thaC  circumstantial  evidence 
alone  is  not  sufficient  to  sustain  a  con- 
viction of  perjury,  but  there  pust  be 
positive  and  direct  testimony.  Allen 
V.  United  States  (1912)  39  L.R-A. 
(N.S.)  385,  114  C.  C.  A.  357,  194  Fed. 
666;  Canal  Zone  v.  Kerr  (1913)  2 
Canal  Zone  Sup.  Ct.  262;  Cook  v.  Unit- 
ed States  (1906)  26  App.  D.  C.  427,  6 
Ann.  Cas.  810;  Hann  v.  State  (1916) 
185  Ind.  56,  113  N.  E.  304;  State  v. 
Courtright  (1902)  66  Ohio  St.  35,  63 
N.  E.  590,  15  Am.  Crira.  Rep.  584, 
quoted  in  the  reported  case  (State  v. 
Stobey,  ante,  629)  and  followed  in 
Ruch  V.  State  (1913)  18  Ohio  C.  C.  N. 
S.  391.  And  see  Reg.  v.  Braithwaite 
(1859)  8  Cox,  C.  C.  (Eng.)  254,  1  Fost. 
&  F.  638;  Reg.  V.  Shaw  (1865)  10  Cox, 
G.  C.  (Eng.)  66;  and  16  Vin.  Abr.  let. 
K,  328.  In  Allen  v.  United  States 
(Fed.)  supra,  the  court  said:  "No 
witness  testified  to  anything  which 
was  absolutely  inconsistent  with  de- 
fendant's innocence.  No  admission  of 
his  which  showed  him  to  be  guilty  was 
offered  in  evidence  against  him.  The 
defendant  prayed  the  court  to  instruct 


the  jury  that,  in  order  to  convict  him, 
the  falsity  of  his  oath  must  be  proved 
by  two  credible  witnesses,  or  by  one 
such  witness  and  corroborative  cir- 
cumstances sufficient  to  turn  the  scale 
against  the  defendant's  oath.  The 
learned  judge  declined  to  give  this  in- 
struction or  others  of  similar  import. 
He  told  the  jury  that  such  had  been 
the  rule  of  the  common  law,  but  that 
it  did  not  apply  in  a  case  like  the  pres- 
ent. He  added:  'This  case  depends 
largely  upon  circumstantial  evidence. 
.  ■  .  .  The  law  of  circumstantial  evi- 
dence is  not  supplanted  by  the  rule 
of  the  common  law  which  I  have 
stated,  but  in  an  indictment  for  per- 
jury, if  the  prosecution  has  intro- 
duced testimony  showing  circum- 
stances which  are  well  connected, 
strong,  cogent,  and  convincing,  which 
irresistibly  lead  the  minds  of  the  jury 
to  the  conclusion  beyond  a  reasonable 
doubt  that  the  defendant  swore  'false- 
ly as  charged  in  the  indictment,  that 
he  swore  contrary  to  what  he  neces- 
sarily knew  to  be  the  truths  not  only  is 
the  jury  warranted  in  returning  a  ver- 
dict of  guilty  under  such  circum- 
stances, but  it  would  be  their  duty  to 
do  so.*  To  the  refusal  of  the  instruc- 
tions asked  for  by  him  and  to  the 
portion  of  the  charge  of  the  learned 
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judge  above  referred  to,  the  defendant 
duly  excepted  and  has  assigned  error. 
Such  assignments  must  be  sustained. 
In  trials  for  treason  and  perjury  al- 
most afone  are  now  to  be  found  any 
survival  of  the  practice  of  arbitrarily 
measuring  the  probative  value  of  evi- 
dence by  the  number  of  fitnesses.  It 
is  true  that'  in  perjury  the  require- 
riients  df  the  rule  are  not  now  what 
they  once  ^tftre.  There  is  no  question 
that  there  are  cases  in  which  neither 
the  two  Witnesses  of  the  earlier  law, 
nor  the  one'  witness  with  strong  cor- 
toboration  Of  the  later,  are  required 
to  support'  i  conviction.  The  courts 
■and  the'texi-writers  have  said  that  the 
oath  of  a  living  witness  to  the  falsity 
of  the  statement  in  question  is  not 
indispensable, — '(1)  where  the  false- 
hood Of  the  matter  sworn  by  the  pris- 
oner is  directly  proved  by  documentary 
or  written  evidence  springing  from 
himself,  with  circumstances  showing 
the  corrupt  intent;  (2)  in  cases  where 
the  matter  so  sworn  is  contradicted  by 
a  public  record,  proved  to  have  been 
well  known  to  the  prisoner  when  he 
took  the  oath,  the  oath  only  being 
proved  to  have  been  taken;  and  (8) 
in  cases  where  the  party  is  charged 
with  taking  an  oath  contrary  to  what 
he  must  have  known  necessarily  to  be 
true,  the  falsehood  being  shown  by  his 
Own  letters  relating  to  the  fact  sworn 
to,  or  by  any  other  written  testimony 
existing  and  being  found  in  his  pos- 
session, and  which  has  been  treated 
by  him  as  containing  the  evidence  of 
the  fact  rtcited  in  it.'  United  States 
V.  Wood  (1840)  14  Pet.  (U.  S.)  440, 
441,  10  L.  ed.  532;  1  Greenl.  Ev,  §  258. 
It  may  well  be  that  a  conviction  might 
be  sustaiiie'd  under  still  other  circum- 
stances, although  the  living  witness 
was  not'  forthcoming.  If  so,  the  evi- 
dence that  the  defendant  had  in  fact 
foresworn  himself  must  be  direct  and 
positive.  .  .  .  The  most  recent  text- 
writeW  I'ecognize  that  to  convict  of 
perjiiiy  the  government  must  produce 
testimony  of  a  more  direct  and  positive 
character  than  is  required  to  justify  a 
verdict  of  guilty  of  other  offenses. 
...  In  this  case  no  witness  directly 
swore  to  the  falsity  of  any  of  the  tes- 
timony for  the  giving  of  which  the 


defendant  was  indicted.  Nor  is  there 
aay  direct  written  evidence  springing 
from  himself  which  proves  any  «f 
that  testimony  to  be  untrue.  No  ad- 
mission or  action  of  his  established 
by  the  evidence  is  logically  inconsist- 
ent with  his  innocence.  Under  such 
circumstances  the  refusal  of  the  in- 
structions asked  for  by  him  and  the 
giving  of  the  portion  of  the  charge 
above  quoted  constituted  prejudicial 
erroir."  And  in  Canal  Zone  v.  Kerr 
(1913>  2  Canal  Zone  Sup.  Ct  262,  su- 
pra, ill  discussing  the  rule  and  the 
reasons  theiref or,  the  court  said :  "The 
crime  of  perjury  may  be  defined  as  the 
corrupt  assertion  of  a  falsehood,  when 
under  oath  an  aiiirmation  by  legal  au- 
thority, for  the  purpose  of  influencing 
the  course  of  law.  .  .  .  The  crime 
so  defined  is  one  of  the  most  serious 
known  to  the  criminal  law.  It  miiy 
jeopardize  person,  property,  and  even 
life.  When  committed  in  a  judicial 
proceeding  it  obstructs  the  course  of 
law,  strikes  a  blow  at  good  order,  and 
pollutes  the  stream  of  justice  at  its 
source.  It  is  hard  enough,  as  was 
ably  and  aptly  said  by  counsel  for  the 
government  when  arguing  this  case, 
for  courts  to  administer  justice  be- 
tween man  and  man  when  dealing 
with  real  facts ;  it  is  a  difficult  task  to 
interpret  rightly  the  meaning  of  vera- 
cious evidence,  but  it  is  impossible  for  ^ 
courts  to  do  justice  when  the  facts  of  a " 
case  are  perverted  by  the  wilful  and 
corrupt  falsifications  of  a  perjurer. 
As  a  result  of  its  possible  effects, 
therefore,  very  early  in  the  history  of 
our  English  and  American  law  perjury 
came  to  be  regarded  as  one  of  the 
great  unnatural  crimes  which  be- 
longed to  a  class  so  heinous  that  one 
convicted  of  it  was  rendered  only 
worthy  of  the  contehipt  and  loathing 
of  all  good  taen.  And,  in  o^der  to  con- 
vict of  this  great  and  loathsome  crime, 
more  and  stronger  evidence  was  re- 
quired than  was  required  to  convict 
of  most  Other  crimes.  The  same  sort 
of  a  rule  of  evidence  was  applied  as  is 
applied  to-day  in  respect  to  the  crime 
of  treason  in  those  American  juris- 
dictions in'  which  it  is  provided  by  ex- 
ptess  statute  that  no  conviction  ca'n 
be  had  On  a:  charge  of  treason  unless 
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the  accused  confess  in  open  court  or 
two  credible  witnesses  testify  directly 
to  the  same  overt  act  laid  in  the  in- 
dictment. And  so  it  came  to  be  the 
rule  of  the  common  law  that  no  one 
accused  of  perjury  could  be  convicted 
except  upon  the  evidence  of  at  least 
two  credible  witnesses,  testifying  di- 
rectly to  the  corpus  delicti.  The  com- 
mon-law writers,  seeking  a  reason  for 
this  rule  of  evidence,  found  such  rea- 
son in  the  theory  that,  as  the  alleged 
corruptly  false  statements  were  made 
by  defendants  when  bound  by  the  sol- 
emn obligation  of  their  oath,  the  direct 
testimony  of  one  living  witness  was 
necessary  to  counterbalance  the  de- 
fendants' oath,  while  the  direct  testi- 
mony of  the  other  necessary  living 
witness  was  required  to  overcome  that 
presumption  of  innocence  with  which 
the  common  law  clothed  every  person 
brought  into  a  court  of  justice  charged 
with  the  commission  of  a  crime.  The 
rule  of  evidence  so  stated  was  trans- 
planted to  the  English-speaking  por- 
tions of  North  America.  In  the  course 
at  time,  however,  it  has  come  to  be  the 
view  of  most  of  the  courts  of  the  Unit- 
ed States,  that  while  the  direct  evi- 
dence of  a  living  witness  is  necessary 
to  counterbalance  the  defendant's  oath 
there  is  no  good  reason,  in  common 
sense  or  logic,  why  there  should  be 
any  different  rule  in  regard  to  the  sort 
of  evidence  necessary  to  overcome  the 
presumption  of  innocence  in  the  case 
of  one  accused  of  perjury  than  in  the 
case  of  one  accused  of  any  other  crime. 
It  is,  therefore,  now  the  general  rule 
in  most  of  the  states  of  the  United 
States, — ^in  some  of  the  states  by  stat- 
ute and  in  others  by  judicial  inter- 
pretation of  the  practice  and  custom 
of  courts, — ^that  there  is  not  sufficient 
evidence  to  sustain  a  conviction  of 
perjury  unless  there  be  in  the  evidence 
the  testimony  of  one  living  witness 
testifying  directly  to  the  falsity  sworn 
to  by  defendant,  which  testimony  must 
be  corroborated  by  either  the  testi- 
mony of  another  living  witness  or  by 
sufficient  corroborating  circumstances. 
.  .  .  Counsel  for  the  government, 
in  the  ease  now  before  us,  insists  that 
the  rule  of  evidence  requiring  one 
living  witness  testifying  directly  to  the 


corpus  delicti  and  sufficient  corrobo- 
rating circumstances  is  not  in  force 
in  the  Canal  Zone.  .  .  .  lliere  is  no 
reason  known  to  us  why  an  exception 
should  be  made  with  respect  to  the 
jrule  under  consideration.  On  the  con- 
trary there  is  every  reason  why  the 
rule  should  be  followed  in  this  Ameri- 
can jurisdiction  as  well  as  in  other 
American  jurisdictions.  It  is  a  rule 
which  has  developed  from  the  very 
nature  of  the  crime  of  perjury.  .  .  . 
And,  too,  it  is  a  beneficent  rule  making 
for  the  safety  of  individuals.  Wit- 
nesses in  judicial  proceedings  are  so 
likely,  through  unconscious  bias  or 
misinformation  or  wrong  legal  advice, 
to  make  misstatements  as  to  material 
facts,  and  language  itself  is  so  faulty 
a  medium  for  the  conveyance  of  the 
average  man's  ideas,  that  a  charge 
which  is  primarily  based  on  the  cor- 
ruptly false  use  of  language  ought  to 
be  difficult  of  proof.  We  are  there- 
fore of  the  opinion  that  unless  the  evi- 
dence in  the  case  before  us  discloses 
the  testimony  of  one  witness  speaking 
directly  to  the  corpus  delicti,  together 
with  sufficient  corroborating  evidence, 
then  the  evidence  is  not  as  a  matter 
of  law  sufficient  to  sustain  the  ver- 
dict, and  the  defendant  should  have 
been  acquitted  by  the  trial  court. 
.  .  .  We  are  aware  that  the  evi- 
dence contains  much  which  points  the 
finger  of  suspicion  at  Kerr,  and  that 
inferences  might  be  rightly  drawn 
from  such  evidence  prejudicial  to  the 
defendant's  reputation  for  veracity 
and  fair  dealing,  but  we  cannot  arrive 
at  any  other  conclusion  than  that  the 
evidence  does  not  meet  the  require- 
ments of  the  wise,  safe,  and  benefi- 
cent rule  of  evidence  which  we  have 
set  forth." 

And  in  California,  under  a  statute 
providing  that  perjury  must  be  proven 
by  the  testimony  of  two  witnesses,  or 
one  witness  and  corroborating  circum- 
stances, it  has  been  held  that  positive 
testimony  is  required  and  that  circum- 
stantial evidence  alone  is  never  suf- 
ficient. See  People  v.  Wells  (1894) 
103  Cal.  631,  87  Pac.  529;  People  v. 
Porter  (1894)  104  CaL  415, 88  Pac.  88; 
People  V.  Maxwell  (1897)  118  CaL  60. 
50  Pac.  18;  People  v.  Rodley  (1900) 
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131  CaL  iiiO,  63  Pac.  851;  People  v. 
Smith  (1906)  3  CaL  App.  68,  84  Pac. 
452;  and  People  v.  Chadwick  (1906) 
4  CaL  App.  63,  87  Pac.  .384,  389.  In 
People  V.  Wells  (CaL)  supra,  the  court 
said:  "This  declaration  of  the  Code 
clearly  means  that  the  falsity  of  the 
accused's  statements  must  be  shown 
to  the  jury  by  the  positive  testimony 
of  two  witnesses,  or  of  one  witness 
and  circumstances  corroborating  the 
statement  of  such  witness,  in  order 
that  the  defendant  may  be  legally  con- 
victed of  the  crime  of  perjury.  In 
other  words,  the  law  prescribes  a  dif- 
ferent rule  of  evidence  in  this  class, 
both  as  to  the  kind  and  amount,  as 
compared  to  the  great  majority  of  vio- 
lations of  the  law.  The  rule  is  dif- 
ferent as  to  the  kind  of  evidence,  for 
positive  evidence  is  absolutely  neces- 
sary, and  circumstantial  evidence 
alone  is  never  sufficient."  And  in  Peo- 
ple V.  Maxwell  (1897)  118  CaL  50,  50 
Pac.  18,  supra,  where  the  evidence  was 
wholly  circumstantial,  the  court,  in 
reversing  a  conviction,  said:  "It  is 
further  insisted  upon  the  part  of  ap- 
pellant that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict  and  judg- 
ment; that  the  conviction  was  had  up- 
on circumstantial  evidence  alone,  and 
that  there  was  an  absence  of  the  posi- 
tive testimony  of  two  witnesses,  or 
of  one  witness  and  corroborating  cir- 
cumstances, required  by  the  law,  be- 
fore conviction  in  such  a  case  as  this 
can  be  had.  .  .  .  Section  1968  of 
our  Code  of  Civil  Procedure,  requiring 
as  indispensable  evidence  to  a  convic- 
tion of  perjury  the  testimony  of  two 
witnesses,  or  of  one  witness  and  cor- 
roborating circumstances,  is  a  statu- 
tory enactment  of  the  rule  which  pre- 
vailed at  common  law.  It  may  be 
argued  with  much  force  that  in  adopt- 
ing this  rule  it  was  adopted  in  the 
light  of  the  decisions  of  the  common- 
law  courts  in  interpretation  of  it. 
...  Of  positive  testimony  there  is 
none,  nor  is  there  any  documentary  or 
written  evidence .  by  which  its  place 
may  be  supplied.  Even  if  the  parol 
admissions  of  a  defendant  covering  di- 
rectly the  matter  charged  could,  under 
any  circumstances,  be  held  sufficient, 
the  evidence  here  introduced  falls  far 


short  even  of  that.  The  admissions  do 
not  go  directly  to  the  matter  charged, 
but  to  collateral  matters  from  which 
the  jury  was  asked  to  draw  the  infer- 
ence of  guilt."  For  contrary  holdings 
under  a  similar  statute,  see  Texas 
cases  set  out  infra. 

And  support  for  the  rule  that  a  con- 
viction of  perjury  cannot  rest  upon 
circumstantial  evidence  alone  of  the 
falsity  of  the  oath  is  found  in  those 
cases  which  explicitly  bold  that  the 
"direct"  testimony  of  one  or  more  wit- 
nesses is  required ;  since,  if  direct  tes- 
timony is  absolutely  essential,  circum- 
stantial evidence,  of  course,  cannot 
suffice,  at  least,  unless  the  court  should 
adopt  the  seemingly  fallacious  view 
occasionally  advanced  in  argument 
that  the  condition  of  the  rule  that  the 
testimony  must  be  direct  is  satisfied 
by  the  direct  testimony  of  witnesses 
to  the  circumstances  from  which  an 
inference  of  guilt  is  sought  to  be  in- 
ferred. See  the  following  cases, 
which,  without  expressly  discussing 
the  question  of  sufficiency  of  evidence 
wholly  circumstantial,  have  adhered 
to  the  rule  that  where  oral  testimony 
ia  exclusively  relied  upon,  direct  testi- 
mony of  one  or  more  witnesses  is  es- 
sential to  a  conviction  for  perjury: 

United  States.  —  United  States  v. 
Wood  (1840)  14  Pet.  430,  10  L.  ed. 
527;  United  States  v.  Coons  (1856)  1 
Bond.  1,  Fed.  Cas.  No.  14,860;  United 
States  V.  Mayer  (1866)  Deady,  127, 
Fed.  Cas.  No.  15,753;  United  States  v. 
Hall  (1890)  10  L.R.A.  824,  44  Fed.  864 
(contains  extended  discussion  of 
rule) ;  Hashagen  v.  United  States 
(1909)  94  C.  C.  A.  618, 169  Fed.  396. 

Alabama.— Peterson  v.  State  (1883) 
74  Ala.  34;  Powell  v.  State  (1912)  5 
Ala.  App.  150,  59  So.  328;  Mc Daniel  v. 
State  (1915)  13  Ala.  App.  318,  6  So. 
315,  certiorari  denied  in  (1915)  193 
Ala.  678,  69  So.  1018. 

Arkansaa— Thomas  v.  State  (1888) 
51  Ark.  138,  10  S.  W.  193,  quoted  in 
the  reported  case  (State  v.  Stobey, 
ante,  629);  Grissom  v.  State  (1908) 
88  Ark.  115,  113  S.  W.  1011;  Brooks 
v.  State  (1909)  91  Ark.  505,  121  S.  W. 
740;  Atkinson  v.  State  (1918)  133  Ark. 
341,  202  S.  W.  709;  Lamb  v.  State 
(1918)  136  Ark.  275,  205  S.  W.  653. 
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Coniiecticat.  —  State  v.  Campbell 
(1918)  93  Conn.  3,  104  Atl.  653. 

Florida.— McCIerkin  v.  State  (1884) 
20  Fla.  879;  Yarbrough  v.  State 
(1920)  —  Fla.  — ,  83  So.  873. 

Georgia Haines  v.  State    (1900) 

109  Ga.  526,  25  S.  E.  141;  Parham  v. 
State  (1907)  3  Ga.  App.  468,  60  S.  E. 
;23;  Mallard  v.  State  (1916)  19  Ga. 
App.  99,  90  S.  E.  1044.  Rule  is  statu- 
tory in  this  state.  But  see  the  Mal- 
lard Case  as  set  out  infra. 

Illinois. — Mackin  v.  People  (1885) 
115  111.  312,  56  Am.  Rep.  167,  3  N.  E, 
222,  6  Am.  Crim.  Rep.  556;  Hereford 
V.  People  (1902)  197  111.  222,  64  N.  E. 
810;  People  v.  Niles  (1920)  295  111. 
525, 129  N.  E.  97. 

Indiana.  —  Pierce  v.  McConnell 
(1844)  7  Blackf.  170;  Hendricks  v. 
State  (1866)  26  Ind.  493;  Galloway  v. 
State  (1868)  29  Ind.  442. 

Iowa.— State  v.  Young  (1911)  153 
Iowa,  4,  132  N.  W.  813,  Ann.  Cas. 
1913E,  70.  And  see  State  v.  Raymond 
(1866)  20  Iowa,  582;  State  v.  Waddle 
(1896)  100  Iowa,  57,  69  N.  W.  279;  and 
State  V.  Clough  (1900)  111  Iowa,  714, 
83  N.  W.  727. 

Kentttdcy.— Wells  v.  Com.  (1887)  9 
Ky.  L.  Rep.  658,  6  S.  W.  150;  Com. 
V.  Davis  (1892)  92  Ky.  460,  18  g.  W. 
10;  Barton  v.  Com.  (1895)  17  Ky.  L. 
Rep.  582,  32  S.  W.  396;  Wadlington  v. 
Com.  (1900)  22  Ky.  L.  Rep.  1108,  59 
S.  W.  851;  Williams  v.  Com.  (1902) 
113  Ky.  652,  68  S.  W.  871;  Goslin  v. 
Com.  (1905)  121  Ky.  698,  90  S.  W.  223 
(contains  good  discussion  of  rule  and 
reasons  therefor) ;  Sweat  v.  Com. 
(1906)  29  Ky.  L.  Rep.  1067,  96  S.  W. 
843;  Stamper  v.  Com.  (1907)  30  Ky. 
L.  Rep.  992,  100  S.  W.  286;  Howell  v. 
Com.  (1907)  31  Ky.  L.  Rep.  983,  104 
S.  W.  685;  Smith  v.  Com.  (1910)  140 
Ky.  568,  131  S.  W.  493;  Coins  v.  Com. 
(1916)  167  Ky.  603,  181  S.  W.  184; 
Hansford  v.  Com.  (1916)  170  Ky.  700, 
186  S.  W.  498;  Fugate  v.  Com.  (1917) 
177  Ky.  794,  198  S.  W.  240;  Smith  v. 
Com.  (1918)  180  Ky.  240,  L.R.A.1918E, 
927,  202  S.  W.  635. 

Louisiana. — State  v.  Jean  (1890)  42 
La.  Ann.  946,  8  So.  480. 

Masaachusetta  —  Com.  t.  Parker 
(1848)  2  Cush.  212  (reviews  history  of 


the  rule) ;  Com.  v.  Rutland  ,(1876)  119 
Mass.  317. 

Michigan. — See  People  v.  McClintic 
(1916)  193  Mich.  589,  L.RJ^.1917C,  52, 
160  N.  W.  461. 

Mississippi.- Brown  v.  State  (1879) 
67  Miss.  424;  Vance  v.  State  (1884) 
62  Miss.  137;  Lee  v.  State  (1913)  105 
Miss.  539,  62  So.  360;  Johnson  v.  State 
(1920)  122  Miss.  16,  84  So.  140. 

Missouri.- State  v.  Heed  (1874)  57 
Mo.  252,  1  Am.  Crim.  Rep.  502;  State 
v.  Blize  (1892)  111  Mo.  464,  20  S.  W. 
210;  State  v.  Faulkner  (1903)  175  Mo. 
546,  75  S.  W.  116;  State  v.  Hunter 
(1904)  181  Mo.  316,  80  S.  W.  955;  State 
V,  Gordon  (1906)  1^6  Mo.  185,  95  S. 
W.  420;  State  v.  Thornton  (1912)  245 
Mo.  436, 150  S.  W.  1048;  State  v.  Hardi- 
man  (1919)  277  Mo.  229,  209  S.  W. 
879;  State  v.  Miller  (1891)  44  Mo. 
App.  159. 

Montana.— State  v.  Gibbs  (1890)  10 
Mont.  213,  10  L.R.A.  749,  25  Pac.  289. 

Nebraska.— Gandy  v.  State  (1888) 
23  Neb,  436,  36  N.  W.  817,  on  subse- 
quent appeal  in  (1889)  27  Neb,  707, 
43  N.  W.  747,  44  N.  W,  108,  where  a 
conviction  was  reversed  on  the  ground 
that  there  was  no  witness  "swearing 
positively  in  contradiction  of  the  ac- 
cused's oath." 

New  Jersey.  —  State  v.  Dayton 
(1850)  23  N.  J.  L.  49,  53  Am.  Dec.  270. 

New  Mexico. — Territory  v.  Williams 
(1898)  9  N.  M.  400,  64  Pac.  232. 

New  York.  —  Woodbeck  v.  Keller 
(1825)  6  Cow.  118;  Eighmy  v.  People 
(1880)  79  N.  Y.  546;  People  v.  Stone 
(1884)  32  Hun,  41;  People  ex  rel. 
Madigan  v.  Sturgis  (1905)  110  App. 
Div.  1,  96  N.  Y.  Supp.  1046;  Johnson's 
Case  (1816)  1  N.  Y.  City  Hall  Rec.  21; 
Re  Francis  (1816)  1  N.  Y.  City  Hall 
Rec.  121;  MerriU's  Case  (1819)  4  N. 
Y.  City  Hall  Rec.  58.  But  see  People 
V.  Doody  (1902)  172  N.  Y.  165,  64  N. 
ISi.  807,  15  Am.  Crim.  Rep.  676,  in 
which,  as  shown  infra,  the  court  modi- 
fied the  rule  in  a  case  in  which  direct 
and  positive  testimony  could  not  be 
had  because  of  the  nature  of  the  falsje 
oath  in  issue. 

North  Carolina. — See  State  v.  Swaim 
(1887)  97  N.  C.  462,  2  S.  E.  68,  and 
State  v.  Hawkins  (1894)  116  N.  C.  712, 
20  S.  E.  623. 
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Oliio.  ^  Silver  v.  State  (1848)  17 
Ohio,  365;  Crusen  v.  State  (1859)  10 
Ohio  St.  259. 

PennsylTania.  —  Williams  v.  Com. 
(1879)  91  Pa.  493;  Com.  v.  O'Grady 
(1895)  4  Pa.  Dist.  R.  732;  Com.  v. 
DeCost  (1907)  35  Pa.  Super.  Ct.  88; 
Com.  T.  Bobanic  (1916)  62  Pa.  Super. 
Ct.  40;  Com.  v.  Rogo  (1919)  71  Pa. 
Super.  C;t.  109. 

Philippiae.  —  See  United  States  t. 
McGovem  (1905)  4  Philippine,  451. 

South  Carolina. — State  v.  Hayward 
(1819)  10  S.  C.  L.  (1  Nott  &  M'C.) 
547;  State  v.  Howard  (1827)  15  S.  C. 
L.  (4  M'Cord)  159. 

South  Dakota.  —  State  v.  Pratt 
(1907)  21  S.  D.  305, 112  N.  W.  152. 

Tennessee. — See  Coulter  v.  Stuart 
(1828)  2  Yerg.  225. 

WaEhington.  —  State  v.  Rutledge 
(1905)  37  Wash.  623,  79  Pac.  1123, 
followed  in  State  v.  Smails  (1910)  63 
Waah.  172,  115  Pac.  82. 

West  Virginia. — See  State  v.  Miller 
(1884)  24  W.  Va.  802. 

K«Ie  ikat  olrewButaatial  evideaoe  maj 
h»  MoMtAmat. 

The  court  in  the  reported  case 
(State  v.  Stobjby,  ante,  629),  in  re- 
jecting the  common-law  theory  as  to 
the  exceptional  proof  required  in  cases 
of  perjury,  and  placing  it  upon  a  plane 
with  other  crimes  by  holding  that  per- 
jury may  be  proved  by  circumstantial 
evidence  sufficient  to  show  guilt  be- 
yond a  reasonable  doubt,  as  in  the 
case  of  other  crimes,  is,  of  course,  in 
conflict  with  the  great  weight  of  au- 
thority. 

The  decision,  however,  is  not  with- 
out judicial  support,  there  being  a  few 
additional  authorities  to  the  effect 
that  the  falsity  of  an  oath  may  be  es- 
tablished by  circumstantial  evidence. 

Thus  in  Ex  parte  Metcalf  (1913) 
8  Okla.  Crim.  Rep.  605, 44  L.R.A.(N.S.) 
513,  129  Pac.  675,  it  was  held  that,  in  a 
prosecution  for  perjury,  the  falsity  of 
the  defendant's  evidence  may  be  es- 
tablished by  circumstantial  evidence, 
providing  the  facts  constituting  such 
circumstantial  evidence  are  directly 
and  positively  sworn  to  by  at  least  one 
credible  witness  supported  by  cor- 
roborating evidence;  and  provided, 
further,  that  the  evidence  tijcen  as  a 


whole  is  of  such  a  conclusive  char- 
acter as  to  exclude  every  other  reason- 
able hypothesis  except  that  of  the  de- 
fendant's guilt. 

And  in  New  York  it  has  been  held 
that  the  rule  of  perjury  which  requires 
direct  proof  pf  the  charge  does  not 
apply  where,  because  of  the  nature  of 
the  false  oath,  the  falsity  cannot  be 
proved  by  direct  and  positive  testi- 
mony, but  rather  must  be  determined 
upon  circumstantial  proof.  This  rule 
was  laid  down  in  People  v.  Doody 
(1902)  172  N.  Y.  165,  64  N.  E.  807,  15 
Am.  Crim.  Rep.  576,  affirming  (1902) 
72  App.  Div.  372,  76  N.  Y.  Supp.  606, 
wherein  it  was  held  that  it  was  com- 
petent for  the  people  to  sustain  a 
charge  of  perjury  in  that  the  accused 
had  falsely  testified  in  answer  to  ques- 
tions propounded  in  a  prosecution  of 
another,  that  he  did  "not  remember," 
by  circumstantial  evidence.  The  court, 
among  other  things,  said:  "In  order 
to  sustain  the  charge  of  wilful  and 
corrupt  perjury  against  the  defend- 
ant, the  prosecution  was  bound  to 
prove  to  the  satisfaction  of  the  jury 
that  the  defendant  did  remember. 
...  It  was  competent  fof  the  peo- 
ple to  sustain  that  issue  by  circum- 
stantial evidence.  The  rule  that  pre- 
vails in  cases  of  perjury,  where  one 
oath  is  placed  against  another,  that 
there  must  be  two  witnesses  to  prove 
the  charge,  or,  in  case  only  one  wit- 
ness is  produced,  there  must  be  inde- 
pendent corroborating  circumstances, 
has  no  application  to  this  case.  There 
was  no  witness  produced  upon  this 
trial  who  could  swear  that  the  de- 
fendant knew  and  remembered  the 
facts  which  were  the  subject  of  in- 
quiry. That  issue  had  to  be  deter- 
mined upon  circumstantial  proof.  The 
question  for  the  jury  was  whether  it 
was  true,  as  the  defendant  pretended, 
that  in  the  space  of  a  few  days  his 
mind  had  become  a  perfect  blank  with 
respect  to  the  facts  which  the  ques- 
tions called  for.  He  had  testified  to 
them  all  before  the  grand  jury,  and 
on  the  former  trial  and  on  other  trials, 
only  a  very  brief  time  before  he  was 
examined.  Moreover,  they  were  all 
brought  to  his  attention  two  or  three 
days  before  he  was  called  as  a  witness 
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by  the  district  attorney,  when  his  for^ 
mer  testimony  was  read  to  him  from 
the  records  of  these  trials,  and  which 
he  then  pronounced  correct.  The  jury 
could  determine  from  all  this  whether 
the  defendant  told  the  truth  when  he 
said  that  he  did  not  remember  any 
of  the  facts  embraced  in  the  ques- 
tions, or  whether,  on  that  occasion, 
his  answers  were  wilfully  and  cor- 
ruptly false.  It  is  hardly  necessary 
to  add  that  the  verdict  upon  this  ques- 
tion of  fact  is  well  sustained  by  the 
evidence.  We  have  no  doubt  that  a 
charge  of  perjury  may  be  based  upon 
the  testimony  of  a  witness  upon  a  judi- 
cial trial  who  has  sworn_that  he  did 
not  remember  the  facts  material  to  the 
inquiry,  if  it  be  shown  by  competent 
proof  that  he  did  remember  them.  It 
may  be  difficult  to  prove  the  charge 
in  many  cases,  but  in  this  case  there 
was  no  lack  of  proof.  A  witness  may 
commit  perjury  by  falsely  stating  what 
he  thought,  or  what  he  did  or  did  not 
remember,  or  what  his  opinion  is  when 
these  matters  become  material  to  the 
issue.  It  may  be  difficult  to  prove 
that  his  thought  or  his  memory  or  his 
opinion  was  otherwise,  but  that  dif- 
ficulty has  been  successfully  met  and 
overcome  in  this  case." 

And  in  Georgia  it  has  been  held  that 
the  statutory  rule  that  to  convict  of 
perjury  there  must  be  two  witnesses  to 
prove  the  charge,  or  one  witness  with 
corroborating  circumstances,  does  not 
apply  to  a  case  "where  the  proof  of 
the  crime  is  necessarily  based  upon 
circumstantial  evidence."  See  Mal- 
lard v.  State  (1916)  19  Ga.  App.  99,  90 
S.  E.  1044.  This  case,  however,  is  not 
reported  in  full,  but  the  court  seems 
to  have  regarded  the  statute  as  apply- 
ing where  oral  evidence  is  relied  upon, 
which  apparently  was  not  the  fact  in 
the  case  under  consideration. 

In  Texas,  where  the  Code  provides 
that  a  conviction  for  perjury  cannot 
be  bad  except  upon  the  testimony  of 
two  credible  witnesses,  or  of  one  cred- 
ible witness  corroborated  strongly  by 
other  evidence,  as  to  the  falsity  of  the 
defendant's  statement  under  oath,  or 
upon  his  own  confession  in  open  court, 
there  has  been  considerable  contro- 
versy as  to  whether  or  not  the  statute 


permitted  a  conviction  on  circumstan- 
tial evidence.  This  question  seems  to 
have  been  squarely  raised  for  the  first 
time  in  Maines  v.  State  (1888)  26  Tex. 
App.  14,  9  S.  W.  51,  where  the  court, 
after  stating  that  the  Code  evidently 
clings  to  the  view  that  if  perjury  is 
not  confessed  in  opdn  court  the  fal- 
sity of  the  statement  assigned  for  per- 
jury must  be  proven  by  the  "positive, 
direct  testimony,"  held  that  a  convic- 
tion for  perjury  may  be  sustained  up- 
on evidence  which,  though  technically 
circumstantial,  is  of  such  a  character 
as  to  be  virtually  positive  or  direct. 
This  decision  was  lollowed  in  point 
of  time  by  Kemp  v.  State  ( 1890)  28 
Tex.  App.  619,  13  S.  W.  869,  wherein 
the  court  said  that  a  conviction  "can- 
not be  had  upon  purely  circumstantial 
evidence  which  is  not  virtually  direct 
and  positive,"  and  reversed  a  convic- 
tion where  the  evidence  was  consid- 
ered as  circumstantial  only.  Then,  in 
Beach  v.  State  (1893)  32  Tex..  Grim. 
Rep.  240,  22  S.  W.  976,  the  court,  in 
answer  to  the  contention  that  "one 
canncrt  be  convicted  of  perjury  upon 
circumstantial  evidence,"  held  that  it 
is  sufficient  when  the  facts  sworn  to 
by  the  witnesses,  if  true,  conclusively 
demonstrate  defendant's  guilt,  and 
sustained  a  conviction  for  having 
made  an  affidavit  for  continuance  of  a 
prosecution  on  the  ground  that  a  cer- 
tain witness  was  absent,  upon  evi- 
dence that  accused  and  the  witness 
were  seen  together  in  the  town  where 
the  court  was  held,  shortly  before  the 
application  was  made.  However,  in 
Plummer  v.  State  (1896)  36  Tex.  Grim. 
Rep.  202,  33  S.  W.  228,  it  was  squarely 
held  that  a  case  of  perjury  may  be 
entirely  made  out  and  supported  by 
circumstantial  evidence;  and  that  it 
is  not  the  character  of  the  proof  that 
is  contemplated  by  the  statute,  but  the 
number  and  character  of  the  witness- 
es. The  court,  speaking  through  Hurt, 
P.  J.,  in  answer  to  the  contention  that 
perjury  cannot  be  proved  by  circum- 
stantial evidence  and  that  there  must 
be  at  least  one  credible  witness,'  cor- 
roborated as  the  law  requires,  swear- 
ing positively  to  the  statement  as- 
signed for  perjury,  said:  "The  stat- 
ute  (Code  Crim.  Proc.  art.  746)   re- 
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quires  that  the  falsity  of  the  state- 
ment be  established  by  the  testimony 
of  two  credible  witnesses,  or  by  one 
credible  witness  strongly  corrob- 
orated. We  hold  that  the  falsity  of 
the  statement  can  be  established  by 
circumstantial  evidence,  but  this  must 
be  done  by  the  testimony  of  at  least 
two  credible  witnesses,  or  by  one 
credible  witness  strongly  corroborated, 
■as  the  law  requires.  In  all  crimi- 
nal cases  the  guilt  of  the  accused 
can  be  established  by  circumstantial 
evidence.  Why  cannot  the  falsity  of  a 
statement  in  a  perjury  case  be  estab- 
lished by  the  same  character  of  evi- 
dence? The  difference  between  oth- 
er cases  and  perjury  cases  is  this: 
While  one  witness  may  be  sufficient  to 
«stablish  the  guilt  of  the  accused  in 
other  cases,  the  law  requires  two  cred- 
ible witnesses,  or  one  credible  witness 
strongly  corroborated,  in  perjury 
cases.  It  is  not  the  character  of  the 
proof  that  is  contemplated  by  the  stat- 
ute, but  the  number  and  character  of 
the  witnesses."  The  Plummer  Case 
has  since  been  followed  in  Rogers  v. 
State  (1895)  35  Tex.  Crim.  Rep.  221, 
32  S.  W.  1044,  where  the  character  of 
the  evidence  does  not  fully  appear, 
but  in  which  the  court  said  that  "we 
have  recently  held  that  a  case  of  per- 
jury may  be  made  out  and  supported 
■wholly  by  circumstantial  evidence," 
citing  Plummer  v.  State  (Tex.)  supra. 


To  the  same  effect  is  Maroney  v.  State 
(1903)  45  Tex.  Crim.  Rep.  524,  78  S. 
W.  696.  And  in  Franklin  v.  State 
(1897)  38  Tex.  Crim.  Rep.  346,  43  S. 
W.  85,  the  court  admitted  that  Kemp 
v.  State  (Tex.)  supra,  was  a  decision 
to  the  effect  that  a  conviction  of  per- 
jury cannot  be  had  on  circumstantial 
evidence  alone,  but  added  that  such 
construction  of  the  statute  "appears  to 
have  been  overruled"  in  Beach  v.  State 
and  Plummer  v.  State  (Tex.)  supra. 
In  Miles  v.  State  (1914)  73  Tex.  Crim. 
Rep.  493,  165  S.  W.  567,  in  holding 
that  a  person  may  be  convicted  of  per- 
jury on  circumstantial  evidence  alone, 
the  court  said  that  the  character  of 
proof  was  clearly  within  that  class 
of  evidence  designated  as  sufficient  in 
Maines  v.  State  (1888)  26  Tex.  App 
14,  9  S.  W.  51,  supra.  And  in  Hart  v. 
State  (1914)  73  Tex.  Crim.  Rep.  362, 
166  S.  W.  152,  the  court  again  re- 
marked that  the  accused,  in  his  con- 
tentions, "overlooks  the  fact  that  per- 
jury can  be  proven  by  circumstantial 
evidence  as  well  as  positive  testi- 
mony." In  Hays  v.  State  (1915)  76 
Tex.  Crim.  Rep.  213,  173  S.  W.  671, 
where  there  does  not  appear  to  have 
been  any  direct  testimony,  it  was  held 
that  the  court,  in  failing  to  charge 
on  circumstantial  evidence,  erred.  For 
contrary  holdings  under  a  similar  stat- 
ute, see  the  California  cases  set  out 
supra.  G.  J.  C. 


MARIA  DE  ANGELE  VERDI,  Admrx.,  etc.,  of  Tony  Verdi,  Deceased, 

Respt., 

V. 

HELPER  STATE  BANK,  Appt. 

Vtah  Supreme  Court  —  February  7,  1991. 
(—  Utah,  — ,  196  Pac  225.) 

Interest  —  certificate  of  deposit  —  effect  of  maturity. 

1.  Interest  will  not  run  on  a  certificate  of  deposit  after  maturity  where 
it  is  for  a  specified  time,  and  expressly  stipulates  that  no  interest  will  be 
paid  after  maturity. 

[See  note  on  this  question  beginning  on  page  650.] 

Evidenre  —  parol  to  mod'fy  a  cer-  transaction  between  the  parties,  and 

tificate  of  deposit.  is  stibject  to  the  same  rules  of  law  and 

2.  A  certificate  of  deposit  is  an  in-  evidence  as  other  written  instrum^ints. 
strument    in    writinjf    evidencing    a  [See  3  R.  C.  L.  573.] 

1.5  A.L.R.— 41. 
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Appeal  —  sabmitting  question  of  legal 
effect  of  instrument  to  jury. 

3.  It  is  error  to  submit  to  the  jury 
the  question  of  the  legal  effect  of  an 
instrument. 

[See  6  R.  G.  L.  863.] 

—   submitting   issue    not    raised    by 
pleadings. 

4.  It  is  error  to  submit  to  the  jury 
an  issue  not  raised  by  the  pleadings. 

[See  14  R.  C.  L.  784.] 

Contract  —  implied  —  express  exist- 
ing. 
6.  No    agreement    can    be    implied 

where  there  is  an  express  one  existing. 
[See  6  R.  C.  L.  589.] 

Bank  —  interest  on  deposit. 

6.  Interest  is  not  ordinarily  recover- 
able  upon   bank  deposits   except   by 


special   agreement  or   after   deouuid 
and  refusal  to  pay. 

[See  3  R.  C.  L,  528.] 
Appeal  —  submitting  issues  not  raised 

by  pleadings. 

7.  It  is  reversible  error  to  submit 
to  the  jury  the  question  of  an  implied 
agreement  to  pay  interest  on  a  bank 
deposit,  which  there  is  some  evidence 
to  support,  while  the  pleadings  rely 
upon  an  express  agreement. 

—  issues  of  complaint  not  supported 
by  evidence. 

8.  A  verdict  for  plaintiff  cannot  be 
sustained  in  a  law  case  unless  the  evi- 
dence supports  the  allegations  of  the 
complaint,  although  there  may  be  evi- 
dence which  would  support  a  finding 
in  his  favor  under  different  allega- 
tions. 


(Gideon,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Carbon 
County  (Christensen,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  interest  alleged  to  be  due  upon  a  certain  certificate  of  deposit. 
Reversed. 


The  facts  are  stated  in  the  opinion 

Messrs.  Price  &  Fonts,  for  appel- 
lant: 

The  certificate  of  deposit  in  question 
was  not  due  until  returned  properly 
indorsed  and  demand  made  for  pay- 
ment. 

Elliott  V.  Capitol  City  State  Bank, 
1  L.R.A.(N.S.)  1134,  and  note,  128 
Iowa,  275,  103  N.  W.  777;  Hillsingerv. 
Georgia  R.  Bank,  108  Ga.  357,  75  Am. 
St.  Rep.  42,  33  S.  E.  985;  Murphy  v.  Pa- 
cific Bank,  130  Cal.  542,  62Pac.  1061; 
Tobin  V.  McKinney,  15  S.  D.  257,  91  Am. 
*t  Rep.  694,  88  N.  W.  572;  Howell  v, 
Adams,  68  N.  Y.  315;  Bellows  Falls 
Bank  v.  Rutland  County  Bank,  40  Vt. 
377;  Fells  Point  Sav,  Inst.  v.  Weedon, 
18  Md.  320,  81  Am.  Dec,  603;  Munger 
V.  Albany  City  Nat.  Bank,  85  N.  Y. 
587;  8  C.  J.  414. 

No  interest  was  to  be  paid  after 
maturity. 

Kirkwood  v.  First  Nat.  Bank,  40 
Neb.  484,  24  L.R.A.  448,  58  N.  W.  1016. 

Mr,  Oliver  K.  Clay,  for  respondent: 

The  certificate  of  deposit  was  in 
legal  effect  a  promissory  note. 

7  C,  J.  647;  8  C.  J.  414;  3  R.  C.  L. 
g  202;  Jensen  v.  Wilslef,  36  Nev.  37, 
132  Pac.  16,  Ann.  Cas.  igi4D,  1220; 
Hillsinger  v,  Georgia  R,  Bank,  108  Ga, 
857,  75  Am.  St,  Rep.  42,  33  S.  E.  985. 

Being  a  promissory  note,  it  was  the 


of  the  court. 

duty  of  the  maker  to  make  tender  to 
the  payee. 

22  Cyc.  1555;  Westcott  v,  Patton, 
10  Colo,  App.  544,  51  Pac.  1021;  Mc- 
Cauley  v.  Leavitt,  10  Utah,  91,  37  Pac. 
164;  Le  Vine  v,  Whitehouse,  87  Utah, 
280,  109  Pac.  2,  Ann.  Cas,  1912C,  407. 

The  certificate  being  a  time  cer- 
tificate, no  demand  was  necessary. 

Thompson  v.  Farmers'  State  Bank, 
159  Iowa,  662,  44  L.R.A.(N.S.)  552, 140 
N.  W.  877;  First  Nat.  Bank  v.  Security 
Nat.  Bank,  34  Neb.  71,  15  L.R,A.  890, 
51  N.  W,  305;  8  R,  C.  L,  199;  Towle  v. 
Starz,  67  Minn,  370,  36  L.R.A.  463,  69 
N.  W,  1098 ;  Maupin  v.  Mobridge  State 
Bank,  38  S.  D.  331,  161  N.  W.  332. 

The  words  "with  interest  to  maturity 
only"  fixed  the  time  the  deposit  was  to 
remain  with  the  bank  before  the  de- 
positor would  be  entitled  to  interest 
thereon,  and  limited  the  bank's  liabil- 
ity to  pay  interest  after  maturity  only, 
hence  it  would  not  be  liable  for 
interest  prior  to  the  date  of  maturity. 

Bank  of  Commerce  v.  Harrison,  11 
N.  M,  50,  66  Pac.  462;  Cordell  v.  First 
Nat.  Bank,  64  Mo,  600;  Eaton  v,  Whit- 
more,  3  Kan,  App,  760,  45  Pac,  450; 
Crescent  Min.  Co.  v.  Wasatch  Min.  Co, 
151  U.  S.  317,  38  L.  ed.  177,  14  Sup,  Ct. 
Rep,  348,  afflrming  7  Utah,  8,  24  Pac. 
586, 
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Frick,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  as  administratrix 
of  the  estate  of  one  Tony  Verdi, 
deceased,  commenced  this  action 
against  the  defendant  to  recover 
a  certain  amount  of  interest  al- 
leged to  be  due  upon  a  certain 
certificate  of  deposit.  The  com- 
plaint sets  forth  two  causes  of 
action.  In  the  first  cause  of  action, 
after  stating  the  necessary  matters 
of  inducement^  plaintiff  alleged: 
"That  on  July  11,  1917,  plaintiff 
loaned  defendant  the  sum  of  ten 
thousand  ($10,000)  dollars  for  the 
use  of  which  defendant  agreed  to 
pay  interest  at  the  rate  of  four  (4) 
per  cent  per  annum  for  a  period 
of  one  year;  that  defendant  issued 
its  certificate  of  deposit  in  favor 
of  plaintiff,  which  said  certificate 
provided  for  interest  at  the  rate  of 
four  (4)  per  cent  per  annum  for  a 
period  of  only  six  months  from  July 
11,  1917;  that  subsequent  to  the  is- 
suance of  said  certificate,  to  wit, 
on  the  same  date,  plaintiff  dis- 
covered that  said  certificate  was  is- 
sued for  a  period  of  only  six 
months;  that  she  thereupon  called 
the  matter  to  the  attention  of  de- 
fendant, and  defendant  then  and 
there  agreed  that  interest  would  be 
paid  to  plaintiff  at  the  rate  of  four 
(4)  per  cent  per  annum  for  a 
period  of  one  year  from  July  11, 
1917;  that  plaintiff,  relying  upon 
the  said  promise,  agreement,  and 
representation  of  defendant,  per- 
mitted defendant  to  have  and  use 
the  said  ten  thousand  ($10,000) 
dollars  for  the  said  period  of  one 
year,  to  wit,  up  to  and  including 
the  11th  day  of  July,  1918." 

The  plaintiff  further  alleged  that 
on  July  11,  1918,  she  made  demand 
for  said  $10,000,  together  with 
interest  at  the  rate  of  4  per  cent 
per  annum  from  July  11,  1917,  to 
July  11,  1918,  and  that  the  defend- 
ant refused  to  pay  interest  for  the 
full  period  stated,  but  only  paid 
•interest  at  the  rate  aforesaid  for 
a  period  of  six  months  commencing 
July  11,  1917,  and  ending  January 
11,  1918,  amounting  to  $200;  that 


64S 


199  Pae.  tu.) 

the  interest  for  said  six  months, 
commencing  January  11,  1918,  and 
ending  July  11, 1918,  is  due  and  un- 
paid, wherefore  she  demanded 
judgment  for  said  $200  and  costs. 

The  second  cause  of  action  sets 
forth  the  same  transaction  in  some- 
what different  phraseology.  The 
second  cause  of  action  was,  how- 
ever, disregarded,  and  the  verdict 
of  the  jury  is  based  entirely  upon 
the  first  cause  of  action. 

The  defendant  answered  the  com- 
plaint, and,  after  admitting  the 
matters  of  inducement,  it  also  ad- 
mitted that  the  plaintiff  had  made 
a  deposit  of  $10,000  in  defendant's 
bank,  but  averred  that  said  deposit 
was  to  draw  4  per  cent  interest 
for  a  period  of  six  months  only; 
that  defendant  had  agreed  to  pay 
interest  for  no  longer  period.  The 
defendant  also  denied  the  alleged 
representations  set  forth  in  the 
complaint,  averred  that  it  had  paid 
to  plaintiff  the  $10,000  at  the  date 
it  was  demanded  as  alleged  in  the 
complaint,  and  denied  that  it  was 
indebted  to  the  plaintiff  in  any 
sum  or  amount  whatever. 

The  case  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor 
of  plaintiff  "for  4  per  cent  interest 
on  $10,000  from  January  11,  1918, 
to  July  11,  1918."  The  amount  of 
interest,  to  wit,  $200,  was  not  stated 
in  the  verdict.  Judgment  was  duly 
entered  on  the  verdict  for  said  $200, 
from  which  defendant  appeals. 

Among  the  errors  assigned  are 
that  the  evidence  is  insufficient  to 
justify  the  verdict,  and  that  the 
court  misled  the  jury  as  to  the  law. 

On  reading  the  evidence,  the 
writer  was  of  the  opinion  that  it 
was  insufficient  to  justify  the  ver- 
dict. In  view,  however,  that  a 
majority  of  the  members  of  the 
court  are  of  the  opinion  that  the 
evidence  is  of  such  a  character  that 
we  should  not  say  as  a  matter  of 
law  what  the  findings  upon  the  evi- 
dence should  be,  I  cheerfully  yield 
to  the  judgment  of  my  associates  in 
that  regard.  We  are,  however, 
agreed  that  the  district  court  erred 
in  charging  the  jury  as  will  here- 
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inafter  appear,  and  for  that  reason 
the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  pro- 
ceedings. In  view,  therefore,  tiiat 
the  cause  must  be  remanded,  we 
shall  refrain  from  setting  forth  or 
expressing  any  opinion  upon  the 
effect  of  the  evidence,  but  shall  con- 
fine ourselves  to  a  consideration  of 
the  legal  questions  involved. 

The  action  was  commenced  to  re- 
cover interest  upon  a  certain  certifi- 
cate of  deposit  after  the  certificate 
had  matured  by  its  own  terms.  The 
certificate  reads  as  follows: 

Helper,  Utah,  July  11,  1917. 
No.  468. 

This  dertifies  that  Maria  de  Angele 
Verdi,  Admrx.,  has  deposited  with 
the  Helper  State  Bank  ten  thousand 
dollars  ($10,000) ,  payable  to  the 
order  of  hers^,  countersigned  by 
the  ^tna  Casually  Co.  on  the  re- 
turn of  this  certificate,  properly  in- 
dorsed, six  months  after  date,  with 
interest  to  maturity  at  the  rate  of 
four  per  cent  per  annum. 

J.  A.  Pland,  Assistant  Cashier. 

There  was  an  indorsement  on  the 
back  of  the  certificate,  which  the 
testimony  shows  was  placed  thereon 
and  signed  on  the  date  the  same  was 
issued  and  before  it  was  delivered, 
which  indorsement  reads  as  follows : 

Four  per  cent  intere9t  will  be  paid 
if  left  for  six  months.  No  interest 
will  be  paid  after  maturity,  and 
all  interest  is  forfeited  if  principal 
is  drawn  before  maturity. 

J.  A.  Pland,  Assistant  Cashier. 

There  is  much  controversy  be- 
tween respective  counsel  in  their 
briefs  respecting  the  legal  effect  of 
certificates  of  deposit  Many  cases 
are  cited,  especially  by  counsel  for 
plaintiff.  Practically  all  of  these 
cases,  however,  have  no  bearing  on 
this  case  for  the  reasons  (1)  that 
the  facts  and  circumstances  of  this 
case  are  entirely  different  from 
those  in  the  cited  cases ;  and  (2)  be- 
cause the  questions  whether  an  or- 
dinary certificate  of  deposit  matures 
without  demand  for  payment,  and 
when  the  Statute  of  Limitations  be- 
gins to  run,  which  are  the  principal 


subjects  discussed  in  most  of  the 
cases  cited,  are  not  material,  (a) 
because  the  certificate  in  question 
here  matured  by  its  own  terms, 
and  (b)  for  the  reason  that  in  this 
state,  by  virtue  of  Utah  Comp. 
Laws  1917,  §  6478,  there  is  no  lim- 
itation in  favor  of  bank  deposits. 
That  section  reads:  "To  actions 
brought  to  recover  money  or  other 
property  deposited  with  any  bank, 
banker,  trust  company,  or  savings 
or  loan  corporation,  association,  or 
society,  there  is  no  limitation." 

It  will  be  observed  that  the  cer- 
tificate in  question  here  was  negoti- 
able in  form,  and  thus,  under  the 
law,  constituted  a  negotiable  instru- 
ment. See  2  Dan.  Neg.  Inst.  6th 
ed.  §  1703,  where  a  large  number 
of  cases  are  cited  in  support  of  the 
text.  At  all  events,  the  certificate 
of  deposit  in  this 
case  must  be  treated  to  iodir^^ 
as  an  instrument  in  SS?»2l5'**  "* 
writmg  which  evi- 
denced a  transaction  between  tiie 
parties,  and  hence  must  be  consid- 
ered in  the  light  of  the  same  rules 
of  law  and  evidence  as  other  writ- 
ten instruments.  In  3  R.  C.  L.  p. 
574,  §  202,  it  is  said:  "As  regards 
matters  of  evidence,  a  certificate  of 
deposit  is  usually  subject  to  the 
rules  applicable  to  other  written 
contracts." 

While  there  is  some  diversity  of 
opinion  with  respect  to  what  extent 
parol  evidence  may  be  admitted  in 
actions  to  recover  on  certificates  of 
deposit,  yet  such  difference  does  not 
relate  to  the  principles  governing 
the  parol  evidence  rule,  but  arises 
entirely  out  of  the  different  forms 
of  certificates  and  the  nature  of  the 
transactions.  See  Coleman  v.  First 
Nat.  Bank,  53  N.  Y.  388.  See  also 
the  note  to  the  case  of  Steckel  v. 
First  Nat.  Bank,  39  Am.  Rep.  760, 
where  the  subject  is  thoroughly 
discussed.  Moreover,  so-called  cer- 
tificates of  deposit  are  sometimes  no 
more  than  acknowledgments  of  the 
receipt  of  money,  such  as  ordinary 
deposit  slips,  etc.,  and  when  such  is 
the  case  they  are  treated  merely  as 
receipts.     See  First  Nat.  Bank  y. 
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Clark,  134  N.  Y.  368, 17  L.R.A.  580, 
32  N.  E.  38.  We  are,  however,  not 
dealinsr  now  with  such  an  instru- 
ment, but  are  dealing  with  a  certifi- 
cate of  deposit  which,  as  already 
pointed  out,  constitutes  a  negotiable 
instrument,  and  not  a  mere  receipt. 
The  certificate  in  question  is  for  a 
certain  sum,  namely,  $10,000,  which 
is  payable  at  a  fixed  time,  "six 
months  after  date,"  and  is  made 
payable  to  the  order  of  the  deposit- 
or. The  conditions  which  entitled 
the  depositor  to  interest,  and  the  rate 
thereof,  are  also  clearly  stated.  The 
rate  is  4  per  cent  per  annum  if 
the  money  is  "left  for  .six  months." 
Further,  the  certificate  provides: 
*'No  interest  will  be  paid  after 
maturity,  and  all  interest  is 
forfeited  if  principal  is  drawn  be- 
fore maturity."  It  would  seem  that 
in  the  absence  of  a  legal  modifica- 
tion of  the  foregoing  stipulations, 
■which  constitute  the  contract  be- 
tween the  parties,  there  is  little 
room  for  real  controversy  respect- 
ing the  rights  of  the  respective  par- 
ties. It  has  repeatedly  been  held 
that  such  a  certil^cate  matures  at  the 
time  stated ;  in  this  case,  at  the  end 
of  six  months.  First  Nat.  Bank  v. 
Security  Nat.  Bank,  34  Neb.  71,  15 
li.R-A.  386,  33  Am.  St.  Rep.  618, 
51  N.  W.  305,  and  cases  there  cited ; 
Hunt  V.  Divine,  37  111.  137. 
'  In  Towle  v.  Starz,  67  Minn.  370, 
36  L.R.A.  463,  69  N.  W.  1098,  the 
certificate  was  substantially  in  the 
same  terms  as  the  one  in  question, 
and  Mr.  Justice  Buck,  in  a  dissent- 
ing opinion,  which,  however,  relates 
to  a  point  not  controverted  by  the 
majority  of  the  court,  uses  the 
following  language,  which  the  writer 
adopts  as  expressing  his  own  views, 
namely :  "The  words,  to  be  left  six 
months,'  found  in  the  instrument, 
are  a  limitation  upon  the  right  of  the 
holder  to  demand  pajmient  until  the 
expiration  of  that  time.  His  power 
to  make  a  lawful  demand  was  sus- 
pended during  this  time.  When  the 
money  was  deposited  it  became  the 
property  of  the  bank,  and  it  became 
the  debtor  of  the  depositor  to  the 
amount  stated  in  the  certificate.    If 
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left  longer  than  six  months,  it  would 
not  draw  interest  after  that  time, 
unless  a  demand  was  made  for  its 
payment  and  refusal  to  pay,  because 
it  is  expressly  stipulated  that  it  shall 
not  draw  interest  after  maturity." 

Notwithstanding  the  authorities 
just  referred  to,  counsel  for  plaintiff 
insists  that  his  client  is  entitled  to 
interest  by  virtue  of  the  terms  of 
the  certificate,  and  in  support  of 
that  contention  especially  refers  to 
Payne  v.  Clark,  23  Mo.  259 ;  Cordell 
V.  First  Nat.  Bank,  64  Mo.  600; 
Bank  of  Commerce  v.  Harrison,  11 
N.  M.  60,  66  Pac.  460;  Hillsinger 
v.  Georgia  R.  Bank,  108  Ga.  357, 
75  Am.  St.  Rep.  42,  38  S.  E.  985; 
and  one  or  two  other  cases  based 
upon  certificates  of  deposit  like  those 
involved  in  the  cases  just  cited.  The 
theoiy  upon  which  the  decisions  in 
the  foregoing  cases  are  based  is 
made  quite  clear  in  Payne  v.  Clark, 
supra.  The  certificate  of  deposit 
involved  in  that  case  reads  as 
follows :  "L.  P.  Payne  has  deposited 
in  this  office  $1,014  (in  funds  as 
below),  payable  to  the  order  him- 
self, on  return  of  this  certificate 
sixty  days  after  date,  with  interest 
at  the  rate  of  6  per  cent  per  annum." 

Then  follows  a  statement  showing 
the  character  of  the  funds  deposit- 
ed. 

In  that  case  the  court  held  that 
the  certificate  did  not  mature — ^that 
is,  was  not  payable — until  the  ex- 
piration of  sixty  days,  and  then  only 
upon  demand  by  the  payee  or  by 
his  order.  In  other  words,  the  court 
held  that  a  demand  for  payment 
could  not  legally  have  been  made 
until  the  sixty  days  had  expired, 
and  that  the  certificate  did  not 
mature  until  a  demand  for  pay- 
ment was  actually  made  after  the 
sixty-day  period.  It  was  there- 
fore held  that  the  bank  was  re- 
quired to  pay  interest  at  the  rate 
specified  in  the  certificate  until 
a  demand  for  payment  was  actually 
made.  The  case  we  are  dealing  with 
here  is,  however,  quite  different. 
The  certificate  in'  the  case  at  bar 
provides,  ''No  interest  will  be  paid 
after  maturity,"  and,  further,  that 
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interest  .will  be  paid  "to  maturity 
only."  The  contract,  therefore,  is 
that  interest  will  not  be  paid  after 
maturityy  and  it  expressly  is  further 
stated  that  it  will  be  paid  only  to 
maturity.'  Such  being  the  contract 
of  the  parties,  this 
certiin^te  of  court  Is  powerfess 
oflSitawfy.''*  t°  modify  its  terms, 
or  to  require  either 
party  to  do  something  contrary  to 
such  terms,  unless  there  was  a  mod- 
ification of  the  terms,  or  unless  a 
new  contract  was  entered  into  be- 
tween the  bank  and  the  plaintiff 
respecting  payment  of  interest. 
Whether  there  was  a  modification  of 
the  tehns  of  the  certificate  respect- 
ing the  payment  of  interest,  or 
whether  ti  new  agreement  was  en- 
tered into  whereby  the  bank  agreed 
to  pay  interest,  is  a  question  of  fact 
upon  which  we  express  no  opinion. 
Moreover,  the  evidence  in  that  re- 
gard must  be  limited  to  the  allega- 
tions of  the  complaint. 

It  only  remains  to  refer  to  some 
of  the  instructions  of  the  court 
which  were  excepted  to,  and  the 
giving  of  which  is  assigned  as 
error. 

The  court,  after  stating  the  plead- 
ings, charged  the  jury  as  follows: 
"That,  gentlemen  of  the  jury,  then, 
leaves  the  issues  for  you  to  deter- 
mine (a)  whether  or  not  the  cer- 
tificate of  deposit  issued  by  defend- 
ant to  plaintiff  limited  the  time  for 
which  interest  should  be  paid  to  six 
months ;  (b)  whether  or  not  the  de- 
fendant held  the  said  $10,000  in 
readiness  to  pay  the  plaintiff,  and 
that  the  plaintiff  could  have  with- 
drawn the  said  sum  of  money  from 
the  said  bank  at  any  time  after  the 
expiration  of  six  months  from  the 
date  of  its  deposit;  (c)  whether  or 
not  there  was  a  subsequent  agree- 
ment, either  express  or  implied, 
ti\&t  said  sum  of  money  should 
remain  for  an  additional  six  months 
after  the  expiration  of  the  six 
months  set  forth  in  the  certificate 
of  deposit." 

It  is  manifest  that  the  court  erred 
in  submitting  proposition  (a)  to  the 
juiy.    In  doing  that  the  court  re-: 


quired  the  jury  to  do  what  clearly 
tile  law  requires  of  the  court.  Hie 
legal  effect  of  written  instrumoits  is 
necessarily  a  ques- 
tion of  law,  and  t,»VQ\;^"?o""of 
hence  is  one  that  irvai  effect  of 
must  be  determined  JS^'""""*  *" 
by  the  court.  To 
that  rule  there  is  no  exception,  not 
even  in  cases  where  the  facts  re- 
specting the  terms  of  the  written 
instruments  are  in  dispute,  which 
arise  sometimes  where  the  writ- 
ten instruments  have  been  lost. 
In  the  latter  class  of  cases  the  jury 
may  find  what  the  terms  of  the 
instruments  .  were ;  but  the  court 
must,  nevertheless,  determine  the 
legal  effect  of  the  instruments  when 
the  terms  are  foimd  and  determined. 
It  is,  however,  insisted  that  in 
view  that  the  court  instructed  the 
jury  that  the  certificate  of  deposit 
constituted  the  contract  between  the 
parties  which  could  not  be  varied  by 
parol  evidence,  and  for  the  reason 
that  the  provisions  of  the  certificate 
are  plain,  therefore  the  court  com- 
mitted no  error  in  that  regard. 
That  statement  manifestly  over- 
looks the  contention  of  plaintiff's 
counsel.  His  contention  in  the  court 
below  was,  and  now  is,  that  by  the 
terms  of  the  certificate  it  did  not 
become  due  and  payable  until  a  de- 
mand for  its  payment  was  mad^ 
and  hence  it  continued  to  draw  the 
interest  specified  therein  until  sach 
demand  was  made.  In  other  words, 
that  the  certificate,  by  its  terms,  did 
not  mature  until  demand  for  pay- 
ment was  made,  and  hence  continued 
to  draw  interest.  If,  therefore,  that 
was  the  construction  placed  upon 
the  certificate  by  plaintiff's  couiisel, 
why  could  not  a  jury  give  it  the 
same  construction?  Indeed,  that  is 
just  what,  under  the  instructions  of 
the  courl^  the  jury  were  permitted  to 
do,  and,  in  view  that  they  found  the 
interest  ks  contended  for  by  plain- 
tifTs  counsel,  it  is  quite  probable 
that  that  is  what  was  done.  In 
view  of  counsel's  contention,  there- 
fore, it  was  manifest  error  to  sub- 
mit the  question  to  the  jury  whether 
Cthe  certificate  limited  the  time  for. 


Digitized  by  VjOOQIC 


{—  Utah.  —, 

which  interest  could  be  collected  to 
six  months.  Had  the  jury  followed 
the  language  of  the  certificate  they 
would  have  found  only  six  months' 
interest.  How,  then,  can  anyone 
say  that  the  jury  may  not  have  mis- 
construed the  certificate?  There  is 
not  only  nothing  upon  which  such 
an  inference  can  be  based,  but,  in 
view  of  the  contention  of  plaintiff's 
counsel,  the  inference  is  precisely  to 
the  contrary. 

As  to  proposition  (b)  we  find  no 
_.h»iwt..  sach  issue  tendered 
laane  not  raised  by    the    pleadings. 

■Qiat  the  money  was  withheld  after 
demand  therefor  was  made.  It  is 
not  necessary  to  refer  to  proposition 
(b). 

Proposition  (c)  was  a  question  of 
fact  to  be  determined  by  the  juiy. 
The  difficulty  with  the  court's  state- 
ment, however,  is  that  it  is  too 
broad.  The  complaint  was  pred- 
icated upon  an  express  contract  to 
pay  interest,  and  not  upon  an  im- 
plied one.  It  is  axiomatic  that 
where  an  express  contract  exists  one 

Contract-  ^^^  "°*  ^®  implied. 

fBipiied-ezi>reaB  2  Elliott,  Contr.  § 
•**"""*•  1860;   9   Cyc.  242. 

Ordinarily,  therefore,  where  the 
plainti^  seeks  to  recover  upon 
an  express  contract,  he  cannot 
rely  upon  an  implied  one.  The 
rule  has  special  application  to 
cases  where  the  recovery  of  interest 
is  sought  upon  bank  deposits.  The 
law  in  that  regard  is  that,  ordinari- 
ly at  least,  interest  is  not  recover- 
able upon  deposits 
oI'dell'Mit"'*  except  by  special 
agreement,  or  after 
demand  and  refusal  to  pay.  1 
Morse,  Banks  &  Bkg.  4th  ed.  §  309. 
Moreover,  in  this  case  the  rate  of 
interest  sought  to  be  recovered  was 
not  the  legal  rate,  but  a  rate  which 
it  is  alleged  was  the  subject  of  spe- 
cial contract.  It  is,  however,  urged 
that  although  the  court  may  have 
erred  in  submitting  the  foregoing 
proposition,  yet  it  did  not  constitute 
prejudicial  error  to  do  so.  I  cannot 
conceive  how,  in  a  law  case,  this 
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court  can  sustain  such  a  contention. 
I  have  set  forth  the  controlling  al- 
legations of  the  complaint.  In  ad- 
dition to  the  fact  that  the  complaint 
proceeded  upon  the  theory  of  an  ex- 
press agreement  or  contract,  the 
court  permitted  the  jury  to  proceed 
as  upon  an  implied  one.  While,  in 
my  judgment,  there  is  no  substan- 
tial evidence  which  sustains  the  al- 
legations of  the  complaint,  yet  there 
is  some  evidence  from  which  the 
jury  might  have  found  an  implied 

promise  to  pay  in-  ^        , . 

terest.    In  view  of  m7f«nrT««e, 
that,  it  was  mani-  ??*  Kl":?/  ""^ 
fest  error  m  this 
case  to  submit  that  question  to  the 
jury.     It  is,  .however,  urged  that 
there  is  ample  evidence  to  sustain 
the  finding  of  the  jury.    While  I  do 
not  so  read  the  record,  yet,  if  that 
were  conceded,  it  would  in  no  way 
cure  the  error  to  which  I  have  re- 
ferred.    This  is  a  law  case,  and 
hence,    unless    the 

evidence       supports    eomplaint  not 

the  allegations  of  S^Sd*;**f  ^^ 
the  complaint,  the 
verdict  cannot  be  sustained,  al- 
though there  might  be  evidence  sup- 
porting the  findings  in  plaintiff's 
favor  if  the  allega.tions  of  the  com- 
plaint had  been  different  and  were 
subject  to  amendment  after  intro- 
duction of  evidence.  This  court  has 
not  original  jurisdiction  in  such 
cases,  and  cannot  enter  judgment 
merely  because  it  thinks  one  or  the 
other  of  the  parties  is  entitled  to 
prevail. 

In  view  of  what  has  been  said,  it 
is  not  necessary  to  discuss  any  of 
the  other  errors  assigned.  All  of| 
these  alleged  errors  are  necessarily 
covered  by  what  has  already  been 
said,  and  hence,  although  the  cause 
is  remanded,  the  court  will  easily 
avoid  those  alleged  errors. 

From  what  has  been  said  it  fol- 
lows that  the  judgment  should  be, 
and  it  accordingly  is,  reversed,  and 
the  cause  is  remanded  to  the  Dis- 
trict Court  of  Carbon  County,  with 
directions  to  grant  a  new  trial,  and 
to  proceed  with  the  case  in  accord- 


Digitized  by 


Google 


648 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


£16  AX.JK. 


ance   with  the   views   herein   ex- 
pressed. 

Appellant  to  recover  costs. 

Corfman,  Ch.  J.,  and  Weber  and 
Thurman,  JJ.,  concur. 

Gideon,  J.,  dissenting: 

In  my  opinion  two  facts,  which 
should  be  decisive  of  the  case,  are 
conclusively  shown  by  the  testimony 
in  this  record.  First,  that  the  plain- 
tiff, Mrs.  Verdi,  understood,  from 
statements  made  by  the  bank  of- 
ficials subsequent  to  the  receipt  of 
the  certificate  of  deposit,  that  if  she 
left  the  money  in  the  bank  for  an 
additional  six  months  after  Jan- 
uary 11,  1918,  the  bank  would  pay 
her  an  additional  six  months'  in- 
terest, or  one  year's  interest  in  all; 
second,  that  the  bank  officials  knew 
that  she  so  understood  the  agree- 
ment. They  further  knew  that  she 
left  the  money  with  the  bank  after 
January  11,  1918,  by  reason  of  such 
understanding. 

Carrying  out  that  understanding, 
the  plaintiff,  on  January  11,  1918, 
when  the  first  six  months'  interest 
was  due,  did  not  ask  payment  of  the 
same,  nor  did  the  bank  tender  pay- 
ment, either  of  the  principal  or  in- 
terest, at  that  date,  or  at  any  subse- 
quent date,  until  after  the  expiration 
ot  one  year.  The  testimony  tending 
to  establish  this  subsequent  agree- 
ment or  arrangement  in  no  way 
vpried  or  contradicted  the  terms  of 
the  written  agreement.  It  is  evi- 
dent that  the  district  court  so  under- 
stood the  testimony  from  the  fol- 
loMing  colloquy  between  the  court 
and  counsel  for  the  defendant,  which 
occurred  during  the  trial : 

The  court:  I  don't  know  what 
the  agreement  is.  It  appears  to  be 
a  certificate  of  deposit  for  six 
months. 

Counsel :    Yes. 

The  court:  Now,  does  counsel 
contend  that  they  cannot  agree  that 
it  might  remain  there  after  that? 

Counsel:  Not  unless  it  is  em- 
bodied in  the  agreement. 

The  court :  The  motion  to  strike 
will  be  denied. 

Also,  the  court,  in  its  fifth  in- 


struction, said :  "Gentlemen  of  the 
jury,  you  are  instructed  that  the 
certificate  of  deposit,  together  with 
the  stamped  indorsement  signed  by 
the  assistant  cashier,  is  the  contract 
upon  which  this  money  was  de- 
posited in  said  bank,  and  its  terms 
and  conditions  cannot  be  modified  or 
contradicted  by  parol  testimony." 

True  it  is  that  the  court,  in  the 
instruction  quoted  by  Mr.  Justice 
Frick  in  the  majority  opinion,  sub- 
mitted to  the  jury  tiie  question  of 
whether  the  certificate  of  deposit 
issued  by  the  bank  to  the  plaintiff 
limited  the  time  for  which  interest 
should  be  paid  to  six  months.  There 
is  nothing  about  that  certificate.  It 
is  couched  in  plain  and  unambiguous 
language.  It  was  an  agreement  to 
pay  the  principal  and  six  months' 
interest, — nothing  less,  nothing 
more.  That  the  court  should  have 
construed  this  contract  and  deter- 
mined the  rights  of  the  parties 
thereunder  will  be  readily  conceded. 
The  verdict,  however,  is  amply  sup- 
ported by  other  testimony  upon  an- 
other issue  rightly  submitted  to  the 
jury.  I  regard  the  second  proposi- 
tion submitted  to  the  jury  as  wholly 
immaterial.  Either  an  affirmative 
or  a  negative  answer  to  that  ques- 
tion could  in  no  way  affect  the  rights 
of  the  parties.  If  the  defendant 
bank  was  obligated  to  pay  to  the 
plaintiff  the  amount  deposited  by 
her,  the  fact  that  it  had  or  did  not 
have  the  coin  on  hand  to  make  the 
payment  was  of  no  significance  re- 
specting its  liai  ility. 

The  third  issue  submitted  to  the 
jury,  in  my  judgment,  is  the  con- 
trolling one  in  the  case,  and  the  only 
issue  upon  which  there  was  any 
competent  evidence.  The  jury  had 
been  instructed  that  the  certificate 
of  deposit  constituted  the  contract 
by  which  the  money  was  deposited 
in  the  bank,  and  that  the  contract 
could  not  be  varied  or  modified  by 
oral  testimony.  The  decisive  ques- 
tion in  the  case,  as  I  view  it,  was 
whether  or  not  this  money  was  left 
v<rith  the  bank  after  the  six  months 
mentioned  in  the  certificate,  with 
tiie  understanding  that  if  it  were  so 
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left  the  defendant  bank  would  con- 
tinue to  pay  interest  for  an  ad- 
ditional six  months.  That  question 
was  fairly  submitted  to  the  jury  in 
the  third  proposition  of  the  instruc- 
tion quoted  in  the  majority  opinion. 
The  jury,  by  its  verdict,  seems  to 
have  emphasized  the  fact  that  the 
determination  of  that  question  was 
decisive  of  the  case.  The  verdict 
is  not  for  a  definite  sum  but  is: 
■"We  ...  do  find  the  issues  in 
favor  of  the  plaintiff  and  against 
the  defendant  for  4  per  cent  interest 
on  $10,000  from  January  11,  1918, 
to  July  11, 1918." 

This  court,  by  Utah  Comp.  Laws 
1917,  §  6968,  is  precluded  from  re- 
garding any  exception  unless  the  de- 
cision excepted  to  is  material  and 
prejudicial  to  the  substantial  rights 
of  the  party  excepting.  By  §  6622 
the  court  is  required  to  disregard 
any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  ftot  affect 
the  substantial  rights  of  the  parties, 
and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error 
or  defect.  In  Staton  v.  Western 
Macaroni  Mfg.  Co.  52  Utah,  426, 
174  Pac.  821,  it  was  held  that  an 
instruction  which  might  mislead  the 
jury  would  not  be  treated  as  preju- 
dicial and  authorize  a  reversal, 
where  the  controlling  facts  in  the 
case  were  such  that  the  party  com- 
plaining was  at  the  time  of  the  acci- 
dent chargeable  with  negligence  by 
being  on  a  public  right  of  way  where 
he  was  not  entitled  to  be.  See  also 
Moore  v.  Utah  Idaho  C.  R.  Co.  52 
Utfh,  373, 174  Pac.  873. 

Moreover,  the  testimony  in  this 
case  strongly  tends  to  support  the 
contention  that  all  parties  under- 
stor>d  that  the  bank  was  liable  to  pay 
intere-'t  for  an  additional  six  months 
after  January  11, 1918.  A  daughter 
of  the  plaintiff  testified  that  phe 
called  upon  the  bank  sometime  in 
the  early  part  of  April  or  latter  part 
of  March  of  1918,  stated  to  the 
l)ank  officials  that  her  mother 
wanted  some  money.  She  was  ad- 
vised by  Mr.  Barboglio,  the  presi- 
dent of  the  bank,  that  she  could  not 
have  it  until  it  was  due,  for  the  rea- 
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son  that  the  bank  was  paying  in- 
terest on  the  money,  with  the  state- 
ment that  the  money  would  be  due 
in  July,  1918.  Furthermore,  a  Mr, 
Clay  testified  that,  as  the  attorney 
for  the  plaintiff,  he  called  upon  the 
defendant  bank  on  or  about  the  8th 
day  of  March,  1918;  that  he  then 
had  never  seen  the  certificate  of  de- 
posit ;  that  he  inquired  of  the  presi- 
dent when  the  same  would  be  due, 
and  was  advised  that  it  would  be  due 
in  July.  The  same  witness  testified 
that  in  April  of  that  year  he  inter- 
viewed the  president  of  the  bank  in 
the  presence  of  the  plaintiff,  in  an 
effort  to  obtain  certain  money  for 
the  plaintiff's  use.  He  was  at  tiiat 
time  advised  that  the  bank  would 
pay  six  months'  interest  to  January 
preceding,  but  that  the  certificate 
was  for  one  year,  and  would  not  be 
due  until  some  time  in  July.  True 
it  is  that  this  testimony  is  disputed 
by  the  president  of  the  bank.  This 
official,  in  his  testimony,  however, 
answered  most  of  the  questions  on 
cross-examination  by  saying,  "I 
don't  remember,"  etc.  Such  testi- 
mony, read  in  the  face  of  the  ad- 
mitted facts  in  this  case,  is  its  own 
best  refutation.  A  jury  that  could 
have  been  influenced  by  such  testi- 
mony would  indeed  have  welcomed 
deception.  It  is  evident  from  the 
verdict  that  the  jury  believed  the 
plaintiff's  witnesses.  Every  cir- 
cumstance in  the  case,  in  my  judg- 
ment, corroborates  the  plaintiff's 
contention  that  it  was  understood 
and  agreed  that  if  the  money  were 
left  in  the  bank  for  a  period  of  one 
year  (and  it  was  so  left)  she  should 
receive  one  year's  interest.  Plain- 
tiff held  this  money  as  a  legally  ap- 
pointed guardian.  As  such  she  is 
accountable  under  her  bond  not  only 
for  the  principal,  but  for  a  reason- ' 
able  income  for  the  use  of  the 
money.  Notwithstanding  this,  it  is 
insisted  here  by  the  bank  that  this 
plaintiff  left  this  large  amount  of 
money  for  a  period  of  six  months 
with  the  bank,  without  any  promise 
or  hope  of  any  consideration  for  its 
use,  and  this,  too,  at  a  time  when  it 
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was  a  matter  of  common  history 
that  money  was  in  demand  not  only 
in  the  commercial  world,  but  by  the 
general  government  for  use  in  the 
prosecution  of  a  great  war. 
A  reversal  of  this  judgm^t,  in 


my  opinion,  is  not  warranted  by  any 
errors,  or  alleged  errors,  occurring 
in  the  lower  court.  The  judgment 
of  the  district  court  reflects  jus- 
tice between  the  parties,  and  should 
be  aflirmed.    I  therefore  dissent. 


ANNOTATION. 
Interest  on  certificate  of  deposit  after  UMturity. 


Unless  the  instrument  contains  an 
express  provision  to  the  contrary,  a 
certificate  of  deposit  which  is  payable 
with  interest  at  the  expiration  of  a 
certain  period  of  time  continues  to 
bear  interest  after  its  maturity. 
Payne  v.  Clark  (1856)  23  Mo.  259; 
Cordell  v.  First  Nat.  Bank  (1877)  64 
Mo.  600;  Bank  of  Commerce  v.  Harri- 
son (1901)  11  N.  M.  50,  66  Pac.  460. 

In  the  case  last  cited  it  appeared 
that  the  defendant  bank  issued  to  the 
plaintiff  a  certificate  of  deposit  pay- 
able on  its  return  properly  indorsed 
six  months  after  date,  with  interest  at 
6  per  cent  per  annum.  The  certificate 
was  not  presented  or  payment  de- 
manded for  almost  ten  years.  The 
court  held  that  although  the  Statute 
of  Limitations  did  not  run  against  the 
certificate  until  it  was  returned  and  a 
demand  made  for  its  payment,  it  con- 
tinued to  bear  interest  after  the 
expiration  of  six  months. 

A  statute  providing  that  a  creditor 
shall  be  allowed  interest  on  any  money 
after  it  becomes  due  by  virtue  of  a 
written  instrument  of  the  debtor  has 
been  held  to  entitle  the  holder  of  a 
certificate  of  deposit  to  recover 
interest  thereon  after  its  maturity. 
Payne  v.  Claik  (Mo.)  supra.  The 
certificate  sued  on  in  that  case  was,  by 
its  terms,  payable  to  order  on  its 
return  sixty  days  after  the  date  there- 
of, with  interest  at  the  rate  of  6  per 
cent  per  annum.  It  was  first  presented 
for  payment  about  five  months  after 
its  date.  The  court  held  that  under 
the  statute  the  instrument  became  due 
sixty  days  after  date,  even  though  it 
was  not  then  presented  for  payment, 
and  that  by  virtue  of  the  statute  it 
continued  to  bear  interest  from  that 
date.    That  decision  was  followed  in 


Cordell  v.  First  Nat.  Bank  (1877)  64 
Mo.  600. 

In  Bank  of  Commerce  v.  Harrison 
(N.  M.)  supra,  it  was  said  by  way  of 
dictum  that  a  bank  may,  after  the  ma- 
turity of  a  certificate  of  deposit,  ter- 
minate its  obligation  to  pay  interest,  or 
change  the  rate  of  interest  for  which 
it  will  thereafter  be  liable,  by  giving 
notice  to  the  holder;  and  that,  a  for- 
tiori, a  bank  may  terminate  the  period 
for  which  a  certificate  of  deposit  will 
bear  interest  after  maturity,  by  seek- 
ing out  the  holder  and  tendering 
payment  to  him. 

But  if  the  certificate  stipulates  the 
length  of  the  notice  and  the  manner 
in  which  it  is  to  be  given  to  avoid  the 
running  of  interest  or  to  change  its 
rate,  the  bank  may  change  its  obliga- 
tion with  respect  to  interest  only  by 
giving  a  notice  that  is  in  conformily 
with  the  stipulation  in  the  certificate. 
Cole  V.  New  England  Trust.  Co.  (1909) 
200  Ma£s.  694,  86  N.  E.  902.  In  that 
case  it  appeared  that  a  certificate  of 
deposit  issued  by  a  bank  for  money 
deposited  by  a  probate  judge  as 
trustee  for  a  beneficiary  provided 
that  interest  would  be  allowed  at  the 
rate  of  2i  per  cent  if  the  deposit 
remained  in  tiie  bank  more  than  thirty 
days,  but  that  the  bank  reserved  the 
right  to  discontinue  the  payment  of 
interest  or  reduce  its  rates  on  giving 
ten  days'  notice.  In  an  action  against 
the  bank  by  the  administrator  of  the 
beneficiary  it  was  held  that  the  bank 
could  not  terminate  its  agreement  to 
pay  interest  without  giving  the  re- 
quired notice  to  the  probate  judge  and 
that  a  one-day  notice  to  the  beneficiary 
and  the  register  of  probate  was 
clearly  insufScient. 

An  express  provision  in  a  certificate 
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of  deposit  that  interest  is  not  payable 
thereon  after  maturity  is  binding  on 
the  holder;  and  where  an  instrument 
with  such  a  provision  is  payable  with 
interest,  on  the  expiration  of  a  certain 
period  after  its  date,  on  the  return  of 
the  certificate  properly  indorsed,  it 
becomes  mature  at  the  end  of  the 
Iieriod  designated,  and  ceases  to  bear 
interest  at  that  time  though  the 
certificate  is  not  then  returned  or 
paypient  demanded.  Baxley  Bkg.  Co. 
V.  Gaskins  (1916)  145  Ga.  508,  89  S. 
E.  516;' First  Nat.  Bank  v.  State  Bank 
(1906)  15  N.  D.  594,  109  N.  W.  61. 

In  the  reported  case  (Verdi  v. 
HEX.PEK  State  Bank,  ante,  641)  it  is 
held  that  no  interest  accrues  after 
maturity  on  a  certificate  of  deposit 
which  provides  that  no  interest  is  to 
be  paid  after  that  time.  It  is  also 
held  that  parol  evidence  is  not 
admissible  to  show  that  interest  is  to 
continue  after  maturity,  that  the  con- 
struction of  the  instrument  must  be 
determined  by  the  court  and  not  by 
the  jury,  and  that  the  gnestion  of  an 
implied  contract  to  pay  interest  should 
not  be  submitted  to  the  jury  where 
the  plaintiff's  action  is  based  on  the 
express  contract  embodied  in  the 
certificate. 

The  certificate  of  deposit  involved 
in  Baxley  Bkg.  Co.  v.  Gaskins  (1916) 
146  Ga.  508,  89  S.  E.  516,  contained  the 
following  words:  "Payable  to  the 
order  of  the  administrator  twelve 
months  after  date,  on  return  of  this 
certificate  properly  indorsed,  with 
interest  at  the  rate  of  6  per  cent  per 
annum.  Interest  will  cease  at  matu- 
rity. The  court  said :  "It  is  plain  that 
the  money  could  not  be  withdrawn 
under  twelve  months  from  the  date  of 
the  certificate.  It  is  also  clear  that 
the  interest  ceased  after  twelve 
months." 

However,  a  provision  in  a  certifi- 
cate  of  deposit  that  no  interest  will 
be  paid  after  maturity  does  not  pre- 
vent the  holder  from  recovering 
interest  at  the  legal  rate  after  the 
bank  has  failed  or  has  refused  to  pay 
the  amount  due  on  the  instrument  at 
its  maturity.  Baxley  Bkg.  Co.  v. 
Gaskins  (Ga.)  and  First  Nat.  Bank  v. 
State  Bank    (N.  D.)    supra.     In  the 


ease  last  cited  the  court  said:  "The 
plaintiff  concedes  that  interest  should 
be  computed  from  the  date  of  the 
certificate  to  the  failure  of  the  bank 
(July  23,  1901)  at  8  per  cent,  and 
thereafter  at  7  per  cent.  The  certifi- 
cate in  terms  bears  interest  from  its 
date  to  maturity  at  8  per  cent,  and  no 
interest  after  maturity.  The  bank,  in 
legal  effect  as  well  as  in  fact,  refused 
payment  of  the  obligation.  In  such  a 
case  it  is  obvious  that  the  stipulation 
providing  that  no  interest  should  be 
allowed  after  maturity  does  not  take 
effect.  That  stipulation  merely  pro- 
tected the  bank  from  any  liability  for 
interest  after  the  maturity  of  the 
certificate,  if  the  holder  failed  to  pre- 
sent it  for  payment  at  that  time.  The 
bank  having  defaulted  its  obligation, 
the  law  allows  legal  interest  from  the 
date  of  the  default  as  compensation  to 
the  party  injured  by  the  breach  of  the 
contoact." 

Similarly,  where  a  bank  improperly 
refuses  to  pay  the  amount  of  a  cer- 
tificate of  deposit  which  does  not 
provide  for  the  payment  of  any  inter- 
est, the  holder  is  entitled  to  interest 
from  the  date  of  the  refusal.  Citi- 
zens' Nat.  Bank  v.  Brown  (1887)  45 
Ohio  St.  39,  4  Am.  St  Rep.  526,  11  N. 
E.  799.  In  that  case  the  court  said: 
"It  is  assigned  as  error  that  the  court 
below  allowed  interest  on  the  certifi- 
cate of  deposit  from  the  18th  day  of 
September,  1882.  On  that  day  Brown 
requested  payment,  and  the  bank  re- 
fused. It  was  incumbent  upon  him  to 
produce  and  surrender  the  certificate, 
or  give  an  adequate  reason  for  his  in- 
ability to  do  so.  Such  a  reason  was 
furnished  in  the  loss  of  the  certificate. 
As  the  bank,  notwithstanding,  deemed 
it  advisable  to  withhold  payment,  the 
certificate  should .  bear  interest  from 
the  day  the  bank  declined  to  pay." 

But  it  has  been  held  that  in  an 
action  by  an  indorsee  on  a  certificate 
of  deposit  which  by  its  terms  was  not 
to  bear  interest  after  maturity,  a 
refusal  to  pay  the  certificate  after 
maturity  did  not  render  the  bank 
liable  for  interest  accruing  thereafter, 
where  the  refusal  was  due  to  a  de- 
mand   by    the    original    payee,    who 
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claimed  to  be  .entitled  to  the  amount 
thereof,  and  the  indorsee,  seeking  to 
recover,  had  notice  of  the  disputed 
title  to  the  instrument  at  the  time  he 
accepted  it.  Kinney  T.!HyndB  (1897) 
7  WyOb  22,  49  Pac.  408.  .  The  decision, 
however,  in  that  case,  was  based  on 
the  state  of  the  pleadings.  The  court 
said :  "The  plaintifF  took  these  securi- 
ties, with  notice  of  their  dishonor,  in 
payment  of  an  antecedent  debt,  and 
stands  in  no  better  condition  than  the 
original  indorsees.  The  plaintiff  in 
error   was   a   substituted    defendant 


standing  in  the  place  of  the  bank,  the 
maker  of  the  certificates.  The  bank 
has  held  itself  in  readiness  at  all  times 
to  pay  to  whoever  should  be  found 
entitled  to  receive  payment,  and  is 
liable  on  its  contract  only  for  inter- 
est to  the  maturity  of  the  certificates 
at  the  rate  of  6  per  centum  per  annum. 
The  suit  being  upon  the  certificates, 
and  they  ceasing  to  draw  interest  at 
maturity,  six  months  from  date,  there 
is  nothing  in  the  pleadings  upon  which 
to  base  a  judgment  for  interest  against 
the  plaintiff  in  error."  W.  S.  R. 


THEODORE  STRAND,  Appt., 

V. 

WILLIAM  BOLL,  Respt. 

Spwth  Dakota  Supreme  Court  — June  2,  1021. 
(—  S.  D.  — ,  188  N.  W.  284.) 

Life  tenant  —  right  of  tenant  to  harvest  crop  after  life  tenant's  death. 

An  undertenant  of  a  life  tenant  is  entitled  to  harvest  a  crop  planted 
by  him  notwithstanding  the  death  of  the  life  tenant  during  the  term, 
and  therefore  cannot  defeat  liability  on  the  notes  given  for  rent. 
'  [See  note  on  this  question  beginning  on  page  659.] 


Appeal  by  plaintifF  from  a  judgment  of  the  Circuit  Court  for  Minnehaha 
County  (Fleeger,  J.)  in  favor  of  defendant,  and  from  an  order  denying 
a  new  trial,  in  an  action  brought  to  recover  the  amount  alleged  to  be  due 
on  two  promissory  notes.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Muiidt  &  Mundt,  for  appel-     273;  Hines  v.  McCombs,  2  Ga.  App. 


lant: 

Plaintiff,  the  assignee  and  purchas- 
er for  value,  before  maturity,  of  the 
promissory  notes  in  question  from  the 
life  tenant,  can  recover  on  them  in 
full,  even  though  he  had  notice  and 
knowledge  at  the  time  of  the  pur- 
chase that  they  had  been  given  for  a 
lease  of  a  farm  consisting  of  agricul- 
tural lands  in  which  she  had  a  life 

Splivallo  V.  Patten,  88  Cal.  138,  99 
Am.  Dec.  358;  Flood  v.  Petry,  165  Cal. 
309,  46  L.R.A,(N.S.)  869,  132  Pac.  256; 
Saddler  v.  White,  14  La.  Ann.  178; 
Simmons  v.  Council,  5  Ga.  App.  886,  63 
S.  E.  288;  Adoue  v.  Tankersley,  — 
Tex.  Civ.  App.  — ,  28  S.  W.  846;  Bu- 
chanan V.  Wren,  10  Tex.  Civ.  App. 
660,  30  S.  W.  1077;  8  R.  C.  L.  1067,  § 


675,  58  S.  E.  1124;  Mitchell  v.  Ruther- 
ford, 9  Ga.  App.  722,  72  S.  E.  802; 
Batterman  v.  Albright,  122  N.  Y.  484, 
11  L.R.A.  800,  19  Am.  St.  Rep.  510, 
25  N.  E.  856;  8  R.  C.  L.  365;  Bradley 
V.  Bailey,  56  Conn.  374,  1  L.R.A.  427,  7 
Am.  St.  Rep.  316,  15  Atl.  746;  Samson 
V.  Rose,  65  N.  Y.  411 ;  Edghill  v.  Man- 
key,  11  L.R.A(N.S.)  688,  and  note,  79 
Neb.  347,  112  N.  W.  570;  Guthmann 
V.  Vallery,  51  Neb.  824, 66  Am.  St.  Rep. 
475,  71  N.  W.  734;  Carman  v.  Mosier, 
105  Iowa,  367,  75  N.  W.  323 ;  Shaffer  v. 
Stevens,  143  Ind.  295,  42  N.  E.  620; 
Thompson  v.  Thompson,  6  Munf.  614; 
Keays  v.  Blinn,  14  Ann.  Cas.  37,  and 
note,  234  111.  121,  84  N.  E.  628;  Gaird- 
ner  v.  Tate,  110  Ga.  456,  35  S.  E.  697; 
Pritchitt  v.  Nashville  Trust  Co.  96 
Tenn.  472,  33  L.R.A.  856,  36  S.  W.  1064. 
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Messrs.  Waggoner  &  Stordahl,  for' 
respondent: 

The  lease  and  notes  became  void 
upon  the  life  tenant's  death. 

Hoagland  v.  Grum,  113  III.  865,  55 
Am.  Rep.  424;  Watson  v.  Penn,  108 
Ind.  21,  58  Am.  Rep.  26,  8  N.  E.  633; 
Perry  v.  Aldrich,  13  N,  H.  343,  38  Am. 
Dec.  493;  Allen  v.  De  Groodt,  14  Am. 
St.  Rep.  633,  note;  Edghill  v.  Mankey, 
79  Neb.  347,  11  L.R.A.(N.S.)  688,  112 
N.  W.  570;  Gudgel  v.  Southerland,  117 
Iowa,  309,  90  N.  W.  623;  Welch  v. 
Apthorp,  27  L.R.A.(N.S.)  450,  note; 
Miller  v.  Wohlford,  119  Ind.  305.  21  N. 
E.  849;  Sutliflf  v.  Atwood,  15  Ohio  St. 
186;  Reed  v.  McGouirk,  —  Tex.  Civ. 
App.  — ,  86  S.  W.  527;  Guthmann  v. 
Vallery,  61  Neb.  824,  66  Am.  St.  Rep. 
475,  71  N.  W.  734. 

McCoy,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  to  re- 
cover upon  two  promisDory  notes  ex- 
ecuted and  delivered  by  the  defend- 
ant, William  Boll,  to  one  Margaretha 
Boll,  and  thereafter,  before  the  ma^ 
turity  thereof,  by  her  sold  and  as- 
signed to  plaintiff.  The  cause  was 
tried  before  the  court  without  a 
jury.  From  findings  and  judgment 
in  favor  of  defendant,  the  plaintiff 
appeals. 

The  assignments  of  error  raise 
the  questions  of  the  sufficiency  of 
the  evidence  to  sustain  the  findings, 
and  the  sufficiency  of  the  findings  to 
sustain  the  judgment.  One  of  the 
contentions  of  the  appellant  is  that 
the  court  drew  an  erroneous  conclu- 
sion from  the  facts  found.  There 
is  no  dispute  concerning  the  vital 
material  facts  of  this  cage.  The  fol- 
lowing state  of  facts,  which,  among 
other  things,  appear  in  the  findings, 
is  conceded  by  both  parties:  That 
one  Martin  Boll  died  testate,  and  un- 
der his  will  left  a  life  estate  in  his 
real  and  personal  property  to  his 
wife,  Margaretha  Boll;  that  there- 
after, on  the  10th  day  of  November, 
1917,  Margaretha  Boll,  as  the  owner 
of  such  life  estate,  by  a  written 
leasey  rented  certain  of  the  agricul- 
tural lands  of  said  estate  to  her  son, 
the  respondent,  for  the  period  of  one 
y^r,  beginning:  March  1,  1918,  and 
ending  March  1,  1919,  for  the  cash 
rental  of  $500,  evidenced  by  two  ' 


promissory  notes ;  viz.,  oAe  for  $260, 
due  October  1,  1918,  and  one  other 
for  $250,  due  February  1, 1919,  each 
of  said  notes  bearing  interest  from 
date  until  paid,  and  each  of  said 
notes  containing  the  recital,  "Cash 
rent  note  to  accompany  lease  of 
even  date  herewith;"  that  respond- 
ent under  said  lease  went  into  pos- 
session of  said  land,  and  in  the 
springtime  of  1918  planted  agricul- 
tural crops  such  as  com,  wheat,  and 
other  grains;  that  on  thie  3d  day  of 
July,  1918,  said  Margaretha  Boll, 
for  full  value,  sold  aiid  assigned  the 
said  notes  and  lease  to  the  appel- 
lant; and  that  on  the  8th  day  of 
July,  1918,  the  said  Margaretha  Boll 
died. 

It  is  the  contention  of  respondent 
that  upon  the  death  of  the  life  ten. 
ant,  under  the  facts  of  this  case,  the 
remaindermen  became  entitled  to 
the  rents  of  said  land,  as  evidenced 
by  said  notes,  and  that  the  respond- 
ent, as  the  undertenant  of  ihe  life 
tenant,  upon  her  death,  ceased  to 
have  any  right,  title,  or  interest  in 
and  to  any  part  of  said  rents  as  rep- 
resented by  said  notes.  The  sole 
question  involved  is  one  purely  of 
law,  to  be  determined  from  the  said 
conceded  facts.  We  are  of , the  opin- 
ion that  respondent,  as  tiie  under- 
tenant of  the  owner  of  the  life  es- 
tate, has  the  same  substantive 
rights,  in  relation  to  said  crops, 
that  the  said  life 
tenant  herself  pos- 
sessed. If  said 
Margaretha  .  Boll 
herself  had  occu- 
pied said  premises  and  had  planted 
and  sown  said  crops,  the  same  as  did 
the  respondent,  after  her  death  her 
personal  representatives  would 
have  been  entitled  to  harvest  and 
receive  the  proceeds  of  said  crops, 
and  would  have  been  entitled  to  re- 
tain possession  of  said  lands  for  the 
purposes  of  maturing,  cultivating, 
growing,  harvesting,  and  securing 
the  said  crops  so  aovtn  and  planted 
during  the  lifetime  of  said  life  ten- 
ant. The  respondent,  as  such  under- 
tenant, notwithstanding  the  death 
of  his  landlord,  the  life  tenant,  was 


Life  tenant— 
rlKht  of  tenant 
to  harvpat  crop 
after  life  ten- 
ant's death. 
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entitled  to  the  whole  of  said  crops 
and  the  proceeds  thereof,  grown  on 
said  land  under  said  lease,  and  was 
entitled  to  possession  of,  and  to  go 
upon^  said  premises,  and  occupy  the 
same  under  the  said  lease  for  the 
purpose  of  cultivating,  harvesting, 
and  securing  said  crops  as  emble- 
ments. It  is  a  general  rule  that  if 
one's  estate  in  land  comes  to  an  end 
at  a  time  which  he  could  not  have 
previously  ascertained,  without  his 
fault,  and  without  any  action  on  his 
part  to  bring  about  such  result,  he 
is  entitled  to  take  the  annual  crops 
planted  by  him  before  the  termina- 
tion of  such  estate.  This  right  is 
ordinarily  referred  to  as  the  right 
or  doctrine  of  "emblements,"  and  is 
based  upon  the  justice  of  assuring 
to  the  life  tenant  compensation  for 
his  labor,  and  also  upon  the  desir- 
ability of  encouraging  husbandry  as 
a  matter  of  public  policy.  One  hold- 
ing under  a  lease  from  a  life  tenant 
is  entitled  to  the  benefit  of  the  rule. 
Tiffany,  Land.  &  T.  §  251,  p.  1635; 
21  C.  J.  945 ;  Noble  v.  Tyler,  61  Ohio 
St.  432, 48  L.R.A.  735,  56  N.  E.  191; 
Blaeholder  v.  Guthrie,  17  Cal.  App. 
297,  119  Pac  524.  The  respondent, 
therefore,  was  entitled  to  and  did 
receive  the  substantial  considera- 
tion for  which  said  notes  in  question 


were   given.     There   has  been   no 
failure  of  consideration. 

The  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  re- 
manded, with  directions  that  judg- 
ment be  entered  on  the  findings  in 
favor  of  appellant  for  the  amount  of 
principal  and  interest  due  on 
said  notes. 

Petition  for  rehearing  denied. 


HOTEL 

The  death  of  a  life  tenant  as  affect- 
ing rights  under  a  lease  executed  by 
him  is  the  subject  of  an  annotation 
in  6  A.L.R.  1606,  which  is  supple- 
mented by  the  annotation  following 
Wyandt  v.  Merrill,  post,  669. 

The  respective  rights,  after  the 
death  of  the  life  tenant,  of  the  re- 
mainderman and  an  assignee  of  rent 
notes  given  the  life  tenant,  were  in- 
volved in  Strand  v.  Boll  (reported 
herewith)  ante,  652.  The  court,  being 
of  the  opinion  that  the  lessee  of  the 
life  tenant  was  entitled  to  the  annual 
crops  planted  before  the  termination 
of  the  life  estate,  held  that  the  con- 
sideration for  the  notes  had  not  failed, 
and  the  assignee  could  recover. 


<X  G.  WYANDT,  Exr.,  etc.,  of  James  Strachan,  Deceased,  Appt., 

V. 

ARTHUR  MERRILL  et  al. 

XOMWM  Supreme  Courts  If ottember  9,  1920, 
(107  Kan.  661,  193  Pac.  366.) 

Descent  —  lease  of  farm  —  share  of  crop. 

1.  Except  as  the  rule  may  be  modified  by  statute,  where  one  having 
the  title  to  a  farm  for  his  own  life  leases  it  for  a  share  of  a  wheat  crop 
delivered  at  market,  and  dies  after  the  crop  is  sown  and  before  it  has 
matured,  his  estate  is  not  entitled  to  any  part  of  the  crop. 

[See  note  on  this  question  beginning  on  page  659.] 
—  effect  of  statute.  clares  the  lessor  whose  rent  is  payable 

2.  The  conunon-law  rule  referred  to      in  a  share  of  the  matured  crop  to  be 


in   the   foregoing  paragraph   is   not 
abrogated  by  the  statute  which  de- 


Headnotes  by  Mason,  J. 


the  owner  of  such  share,  because  such 
ownership  does  not  attach  until  the 
maturity  of  the  crop. 


(Dawson,  J.,  dissents.) 
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Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Dickin- 
son County  (King,  J.)  sustaining  a  demurrer  to  a  petition  filed  to  recover 
the  value  of  wheat  alleged  to  have  been  unlawfully  converted  by  defend- 
ants.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C.  S.  Crawford  and  E.  S. 
Crawford/for  appellant: 

Under  the  statute  and  the  common 
law  one  third  of  the  wheat  crop  be- 
longed to  plaintiff  as  executor  of  the 
estate  of  Strachan. 

4  Am.  &  Eng.  Enc.  Law,  896;  Hatch 
V,  Hart,  40  N.  H.  98;  Taylor  v.  Brad- 
ley, 39  N.  Y.  140,  100  Am.  Dec.  415; 
Guest  V.  Opdyke,  31  N.  J.  L.  554;  1 
Co.  Litt.  p.  55,  note  1;  2  Bl.  Com,  122; 
Bradley  v.  Bailey,  56  Conn.  374,  1 
L.R.A.  427,  7  Am.  St.  Rep.  316,  15  Atl. 
746;  McAdam,  Land.  &  T.  3d  ed.  p. 
760;  16  Cyc.  620;  Poindexter  v.  Black- 
burn, 36  N.  C.  (1  Ired.  Eq.)  286; 
Thornton  v.  Burch,  20  Ga.  791 ;  Reilly 
T.  Ringland,  39  Iowa,  106;  Dorsett 
V.  Gray.  98  Ind.  273;  Wilhoit  v.  Sal- 
mon, 146  Cal.  444,  80  Pac.  705;  Noble 
V.  Tyler,  61  Ohio  St.  432,  48  L.R.A. 
735,  56  N.  E.  191. 

Messrs.  G.  W.  Hurd,  Arthur  Hurd, 
and  Bruce  C  Hurd,  for  appellees : 

The  rent  for  the  premises,  consist- 
ing partly  of  the  wheat  in  question, 
did  not  become  due  until  the  crop  was 
harvested  and  the  grain  divided, 
.  which  was  some  months  after  the 
death  of  the  life  tenant,  and  therefore 
such  rent  became  the  property  of  the 
remainderman. 

24  Cyc.  1467,  1469;  Mull  v.  Boyle, 
102  Kan.  579,  L.R.A.1918D,  664,  171 
Pac.  652;  Lamb  v.  Lemon,  103  Kan. 
607,  177  Pac.  4;  8  R.  C.  L.  p.  375; 
Sanders  v.  Sutlive  Bros.  6  A.L.R.  1508, 
note. 

Mason,  J.,  delivered  the  opinion  of 
the  court: 

On  February  22,  1918,  James 
Strachan,  being  the  owner  of  a 
quarter  section  in  the  southwestern 
part  of  Dickinson  county,  executed 
to  Hannah  Merrill,  a  miner,  a  deed 
therefor,  reserving  to  himself  the 
possession,  rents,  profits,  and  con- 
trol during  his  lifetime.  A  crop  of 
wheat  was  sown  on  a  portion  of  the 
farm  in  the  fall  of  1918  by  Clarence 
Holmes,  as  a  tenant  of  Strachan. 
By  the  terms  of  the  tenancy  Holmes 
was  to  deliver  to  Strachan  at  mar- 
ket one  third  of  the  wheat  grown  on 
the  place  during  1918  and   1919. 


Nothing  further  is  disclosed  as  to 
the  character  or  conditions  of  the 
lease.  Strachan  died  March  13, 
1919.  The  wheat  was  presumably 
harvested  by  Holmes,  whose  right 
to  retain  two  thirds  of  it  is  not  chal- 
lenged. The  executor  of  Strachan, 
claiming  to  have  been  entitled  to  one 
third  of  the  wheat,  amounting  to 
415  bushels,  brought  this  action 
against  the  guardian  and  Holmes 
for  its  value,  charging  them  with  its 
conversion.  A  demurrer  was  sus- 
tained to  the  petition,  which  stated 
substantially  these  facts,  and  the 
plaintilf  appeals. 

The  reservation  in  the  .deed  ex- 
ecuted by  Strachan  was  merely  of  a 
life  estate.  There  was  nothing  in 
the  phrase  employed  in  this  connec- 
tion to  indicate  a  purpose  to  reserve 
anything  further.  The  rent  being 
payable  in  wheat  delivered  at  the 
market,  there  is  a  fair  implication 
that  the  grain  was  all  the  landlord 
was  to  receive  of  this  crop.  Mull  v. 
Boyle,  102  Kan.  579,  L.R.A.1918D, 
664, 171  Pac.  652.  The  question  in- 
volved is  therefore  this :  Where  one 
having  the  title  to  a  farm  for  his 
own  life  leases  it  for  a  share  of  the 
harvested  annual  crop,  and  dies  aft- 
er the  crop  is  planted  and  before  it 
has  matured,  does  such  share  go  to 
his  estate? 

Under  the  common  law,  if  the  life 
tenant  sows  a  crop  and  dies  before 
its  maturity,  it  goes  to  his  personal 
representative  under  the  doctrine  of 
emblements.  8  R.  C.  L.  365;  17  R. 
C.  L.  684;  8  Am.  &  Eng.  Enc.  Law, 
318;  16  Cvc.  621.  If  he  dies  be- 
tween seedtime  and  harvest  after 
having  procured  a  "cropper"  to 
operate  the  farm  for  a  share  of  the 
crop,  he  is  regarded  as  having  had 
possession  of  the  land,  and  as  having 
owned  the  growing  crop  or  an  in- 
terest therein  (24  Cyc.  1464 ;  17  C. 
J.  382,  383;  8  R.  C.  L.  373,  374), 
and  the  title  passes  to  his  estate, 
perhaps   in   conjunction  with   the 
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cropper,  the  remainderman  taking 
nothinj;  (Vawter  v.  Frame,  48  Ind. 
App.481,96N.E.35).  If,  however, 
he  leases  the  land  for  a  cash  rent 
payable  at  a  date  subsequent  to  the 
harvest,  and  dies  before  the  maturi- 
ty of  the  crop,  the  lease  comes  at 
once  to  an  end,  the  remainderman 
becoming  entitled  to  possession  of 
the  land,  the  lessee,  however,  own- 
ing the  crop  and  having  the  right  of 
ingress  and  egress  for  the  purpose 
of  caring  for  and  harvesting  it. 
See  the  authorities  concerning  em- 
blements already  cited.  In  such  a 
case  the  lessee  is  not  required  to  pay 
rent  to  anyone ;  not  to  the  lessor,  be- 
cause it  had  not  fully  accrued  during 
the  existence  of  the  lease,  and  the 
common  law  permits  no  apportion- 
ment ;  and  not  to  the  remainderman, 
because  he  was  a  stranger  to  the 
lease,  which  could  not  inure  to  his 
bene^t  because  it  had  ceased  to  exist 
the  moment  his  title  accrued.  2 
Cooley's  BI.  Com.  p.  124 ;  1  Corey's 
Bl.  Com.  4th  ed.  p.  1072;  1  Tiffany, 
Land.  &  T.  §  176,  p.  1072;  1  Wash- 
bum,  Real  Prop.  6th  ed.  §  245.  The 
unfair  advantage  thus  given  to  the 
lessee  has  been  corrected  in  England 
by  a  statute  (11  Geo.  II.  chap.  19,  § 
15)  allowing  the  executor  or  admin- 
istrator of  the  life  tenant  to  recover 
so  much  of  the  rent  as  was  propor- 
tioned to  the  part  of  the  rental 
period  which  had  elapsed  at  the  time 
of  his  death.  A  number  of  Amer- 
ican states  (Kansas  not  being  among 
them)  have  enacted  similar  statutes. 
1  Tiffany,  Land.  &  T.  §  176,  p.  1077, 
note  383. 

It  follows  that  the  plaintiff  in  the 
present  case — ^the  executor  of  the 
De.ce«t-ie«.e       Ufo  tenant^has  no 

e<  term-ahare  right      Of      rCCOVCry 

of  crop.  under  the  common 

law  unless  by  reason  of  the  fact  that 
the  rent  was  to  be  paid  in  a  share  of 
a  crop  instead  of  in  money  or  some 
other  form  of  property.  It  had  not 
accrued  at  the  time  of  the  landlord's 
death.  "Rents  have  not  accrued  un- 
til they  become  due,  and  grain  rent, 
to  be  paid  at  threshing  time,  does 
not  become  due  until  that  time." 
Vawter  v.  Frame,  supra. 


If  his  executor  is  entitled  to  a 
share  of  the  matured  crop  when  the 
rent  is  pavable  in  that  commodity, 
and  not  otherwise,  it  must  be  upon 
the  theory  that  in  that  situation  the 
life  tenant  is  the  owner  or  part 
owner  of  the  growing  cuop.  This 
is  a  matter  concerning  which  there 
is  some  difference  of  judicial  opin- 
ion. When  land  is  leased  for  a  part 
of  the  crop,  the  more  usual  view  is 
that  the  landlord  has  no  title  to  any 
part  of  the  crop  until  its  division 
(24  Cyc.  1469,  1470;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  317)  ;  from  which 
it  would  result  that  on  the  death  of 
a  landlord  having  only  a  life  estate, 
between  sowing  and  reaping,  his  ex- 
ecutor or  administrator  would  take 
nothing.  See  Jennings  v.  Hembree, 
—  Ind.  App.  — ,  124  N.  E.  876;  Os- 
borne V.  Osborne,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  1062;  Borie  v.  Criss- 
man,  82  Pa.  125.  In  a  dictum  in 
Wilhoit  V.  Salmon,  146  Cal.  444,  80 
Pac.  705,  it  is  assumed  that  under 
such  circumstances  the  landlord's 
share  of  the  crop  would  go  to  the 
personal  representative  of  the  Ufe 
tenant, 'but  the  suggestion  that  the 
pajnnent  of  the  rent  had  not  become 
due  at  the  time  of  his  death  does  not  • 
appear  to  have  been  considered.  It 
is  said  that  tenancy  in  common  in 
the  crop  results  from  an  agreement 
to  cultivate  land  on  shares  (24  Cyc. 
1471 ;  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
325) ,  or  any  "contract  whereby  tiie 
use  of  land  is  given  to  a  person  to 
cultivate  and  return  to  the  owner  a 
specified  portion  of  the  crop  pro- 
duced" (8  R.  C.  L.  374).  The  words 
just  quoted  have  obviously  some- 
thing of  a  common  origin  with  a 
part  of  this  language :  "Every  form 
of  agreement  by  which  land  is  let  to 
one  who  is  to  cultivate  the  same  and 
give  the  owner  as  a  compensation 
therefor  a  share  of  the  produce 
creates  a  tenancy  in  common  in  the 
crops.  An  agreement  to  cultivate 
land  on  the  shares  is  not  a  lease." 
Freeman,  Cotenancy  &  Partition, 
2d  ed.  §  100. 

In  a  later  note  by  the  author  of 
this  text  the  proposition  is  stated  in 
this  form,  which  is  warranted  by  a 
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noinber  of  well-considered  cases: 
"Every  form  of  contract  by  which 
the  Qse  of  land  is  given  to  one  who 
18  to  cultivate  it  and  give  the  owner, 
as  compensation  therefor,  a  share  of 
the  produce,  creates  a  tenancy  in 
common  in  the  crop,  and  this  is  so 
wheliier  the  agreement  between  the 
parties  is  a  lease  or  a  mere  cropping 
contract."  Note  in  98  Am.  St.  Rep. 
959. 

There  is  some  confusion  in  the  de- 
cisions, growing  out  of  the  difficulty 
in  classifjring  particular  contracts 
as  leases  or  as  croppers'  agreements, 
and  some  actual  conflict.  See  note 
in  37  Am,  Dec,  317 ;  2  Tiffany,  Land. 
&  T.  §  26Sb.  We  accept  the  view, 
however,  that  where  the  relation  of 
landlord  and  tenant  exists,  the  land- 
lord, at  the  common  law,  has  no  title 
to  the  growing  ferops  (in  the  absence 
of  special  provision  of  the  contract 
to  that  effect),  although  the  rent  is 
to  be  paid  in  a  share  of  a  matured 
crop;  that  there  is  a  real  distinction 
in  tills  regard  between  a  lease  of  the 
land,  the  rent  being  payable  in  a 
share  of  a  specified  crop,  and  a  con- 
tract for  its  cultivation  on  shares. 
He  fact  that  the  income  to  be  de- 
rived by  the  owner  from  his  land  is 
made  to  depend  upon  the  prosperity 
of  ttie  season  gives  the  transaction 
something  the  color  of  a  joint  enter- 
prise, but  is  not  sufficient  to  change 
its  essential  character.  In  a  partic- 
ular case  the  question  whether  the 
relation  of  the  parties  is  that  of 
landlord  and  tenant,  employer  and 
employee,  or  participants  in  a  com- 
mon venture,  must  turn  upon  their 
actual  intention  as  gathered  from 
the  entire  contract;  the  use  of  such 
words  as  "lease"  or  "rent"  not  being 
necessarily  controlling.  Here  there 
is  nothing  in  the  pleading,  to  show 
that  they  were  anj^thing  but  those  of 
lessor  and  lessee.  It  results  from 
this  view  that,  except  as  the  common 
law  may  be  modified  by  statute,  the 
share  of  a  crop  that  would  go  to  a 
life  tenant  as  rent  if  he  lived,  in 
the  event  of  his  death  before  its 
maturity,  does  not  go  to  his  estate. 

2.  The  plaintiff  contends,  how- 
ever, that,  under  the  situation  pre- 
16  A.L.R.— 42. 
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sented,  the  landlord  owned  a  third 
interest  in  the  growing  crop  in 
virtue  of  the  statute  reading: 
"When  any  such  rent  is  payable  in  a 
share  or  certain  proportion  of  the 
crop,  the  lessor  shall  be  deemed  the 
owner  of  such  share  or  proportion, 
and  may,  if  the  tenant  refuse  to  de- 
liver him  such  share  or  proportion, 
enter  upon  the  land  and  take  pos- 
se«!3ion  of  the  same,  or  obtain  pos- 
session thereof  by  action  of  re- 
plevin."   Gen.  Stat.  1915,  §  5980. 

To  determine  the  meaning  of  the 
term  "such  rent"  it  is  necessary  to 
examine  the  preceding  section,  which 
reads :  "Any  rent  due  for  farming 
land  shall  be  a  lien  on  the  crop  grow- 
ing or  made  on  the  premises.  Such 
lien  may  be  enforced  by  action  and 
attachment  therein,  as  hereinafter 
provided."    Gen,  Stat.  1915,  §  5979. 

It  will  be  noted  that  in  the  pro- 
vision last  quoted  the  only  qualify- 
ing word  applied  to  the  rent  of 
farming  land  is  "due."  It  is  true 
that  that  word  is  often  used  in  the 
sense  of  "owing,"  and  applied  to  an 
indebtedness  irrespective  of  its  ma- 
turity. But  some  qualification  is 
needed  to  arrive  at  a  reasonable  in- 
terpretation. It  cannot  be  supposed 
that  the  legislature  intended  that  the 
landlord  should  have  a  lien  upon  the 
crop  of  each  season  for  the  entire 
rent  that  would  eventually  accrue 
upon  a  lease  covering  (for  instance) 
a  period  of  five  years.  A  natural 
plan  would  seem  to  be  to  have  the 
crop  of  each  year  stand  a.s  security 
for  the  rent  of  that  year,  but  no  such 
purpose  is  expressed.  We  conclude 
that  the  word  "due"  was  used  with 
the  intention  of  limiting  the  amount 
of  rent  for  which  a  lien  is  given  to 
such  as  had  matured, — ^that  for 
which  the  tenant  was  in  arrears.  It 
is  true  that  in  one  instance  this 
court  has  upheld  a  lien  claimed  for 
rent  which  had  not  matured,  but  the 
point  now  under  discussion  was  not 
there  raised  or  considered,  Neifert 
V.  Ames,  26  Kan.  515. 

The  rent  referred  to  In  §  5979 
being  that  which  had  become  due. 
the  phrase  "any  such  rent,"  as  used 
in  §  5980,  is  naturally  to  be  inter- 
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preted  as  meaning  matured  rent. 
This  construction  is  the  more  readi- 
ly to  be  adopted  because  of  the  con- 
text. The  section  provides  not  only 
that  the  lessor  shall  be  deemed  the 
owner  of  a  share  of  the  crop  to 
which  reference  is  had,  but  that  he 
may,  if  the  tenant  refuse  to  deliver 
it,  take  possession  of  it  or  maintain 
replevin.  Obviously,  within  the 
meaning  of  the  statute,  the  tenant 
could  not  refuse  delivery  of  a  part 
of  the  crop,  nor  could  the  lessor  take 
possession  of  it  until  it  had  been 
harvested,  or,  at  all  events,  until  it 
had  matured.  It  is  held  that,  where 
a  growing  crop  is  destroyed  by  the 
tortious  act  of  a  third  person,  the 
landlord  has  such  an  interest  that 
he  may  maintain  an  action  for  dam- 
ages. Sayers  v.  Missouri  P.  R.  Co. 
82  Kan.  123,  27  L.R.A.(N.S.)  168, 
107  Pac.  641.  But  in  that  situation, 
the  ripening  of  the  crop  having  been 
prevented,  the  maturity  of  the  les- 
sor's claim  for  rent  may  be  regarded 
as  having  been  thereby  accelerated. 
We  conclude  that, 
where  rent  is  pay- 
able in  a  share  of 
the  crop,  the  statute  does  not  give 
the  lessor  any  title  thereto  prior  to 
its  maturity,  and  therefore  that  the 
rule  of  the  common  law  as  to  the 
disposition  of  the  landlord's  share 
in  the  circumstances  stated  still  con- 
trols. 

The  provision  of  the  statute  that 
"rents  from  lands  granted  for  life 
or  lives  may  be  recovered  as  other 
rents"  (Gen.  Stat.  1915,  §  5972)  has 
no  bearing  on  the  question  here  in- 
volved ;  its  obvious  purpose  being  to 
do  away  with  the  ancient  rule  that 
no  action  of  debt  lay  for  a  freehold 
rent,  reserved  on  a  lease  for  life, 
during  the  continuance  of  the  free- 
hold out  of  which  it  issued.  3  Bl. 
Com.  pp.  231,  232;  2  Cooley's  Bl. 
Com.  4th  ed.  1023. 
The  judgment  is  affirmed. 

Dawson,  J.,  dissenting: 

The  question  involved  in  this  case 
is  not  touched  by  our  statutes,  ex- 
cept in  the  general  provision  that 
the  common  law,  so  far  as  applicable 
to  the  conditions  and  wants  of  our 


—effect  at 
•tatute. 


people,  shall  remain  in  force  in  aid 
of  the  general  statutes.  Gen.  Stat. 
1915,  §  11,829.  It  is  a  rule  of  the 
common  law  that  if  a  tenant  for  life 
sows  the  land  and  dies  before  har- 
vest, the  crop  shall  inure  to  the  ben- 
efit of  his  estate.  It  is  not  suggested 
that  this  particular  rule  of  the  com- 
mon law  is  unsuitable  to  Kansas 
conditions.  In  2  Bl.  Com.  ^122  (1 
Cooley's  Bl.  Com.  4th  ed.  527),  it  is 
said:  "Tenant  for  life,  or  his  rep- 
resentatives, shall  not  be  prejudiced 
by  any  sudden  determination  of  his 
estate,  because  such  a  determination 
is  contingent  and  uncertain.  There- 
fore, if  a  tenant  for  his  own  life 
sows  the  lands  and  dies  before  har- 
vest, his  executors  shall  have  the 
emblements  or  profits  of  the  crop; 
for  the  estate  was  determined  by 
the  act  of  God,  and  it  is  a  maxim 
in  the  law  that  "actus  Dei  nemini 
fucit  injuriam"  (the  act  of  God  in- 
jures no  man).  The  representa- 
tives, therefore,  of  the  tenant  for 
life,  shall  have  the  emblements  to 
compensate  for  the  labor  and  ex- 
pense of  tilling,  manuring,  and  sow- 
ing the  lands ;  and  also  for  the  en- 
couragement of  husbandry,  which, 
being  a  public  benefit,  tending  to  1^ 
increase  and  plenty  of  provisions, 
ought  to  have  the  utmost  security 
and  privilege  that  the  law  can  give." 
I  deem  it  immaterial  whether  the 
life  tenant  sows  the  crop  with  his 
own  hands,  or  by  hired  servants,  or 
by  a  contract  with  another  person 
for  a  share  of  the  crop.  The  impor- 
tant matter  is  that  the  life  tenant 
cause  the  crop  to  be  sovm,  not  the 
details  by  which  he  effects  that  ob- 
ject. The  majority  opinion  sustains 
this  view,  and  cites  ample  authori- 
ties in  its  support.  It  seems  to  me 
that  that  point  should  settle  this 
case.   I  therefore  dissent. 

A  petition  for  rehearing  having 
been  filed,  Mason,  J.,  on  January  8, 
1921,  handed  down  the  following 
additional  opinion  (108  Kan.  204, 
194  Pac.  634) : 

In  a  motion  for  a  rehearing,  the 
appellant  cites  Howell  v.  Pugh,  27 
Kan.  702,  as  deciding  that,  where 
rent  is  to  be  paid  by  the  tenant  de- 
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liveriniT  a  fractional  part  of  a  ma- 
tured annual  crop,  the  title  to  a 
share  in  the  crop  vests  in  the  land- 
lord before  maturity.  What  was 
actually  there  decided  was  that  in 
such  a  situation,  while  the  crop  was 
still  growing,  the  landlord  could 
make  a  valid  transfer  to  another  of 
all  his  rights  with  reference  thereto, 
and  that  thereafter  it  would  be  be- 
'yond  the  reach  of  his  creditors.  The 
transfer  there  made  was  evidenced 
by  a  writing  acknowledging  the  re- 
ceipt of  the  purchase  money  for  the 
landlord's  share  of  the  crop,  and  in- 
cluding an  order  to  the  tenant  to 
deliver  it  to  the  person  who  had 
made  the  payment.  In  the  opinion 
the  transaction  is  spoken  of  as  the 
passing  of  title  to  the  crop  by  a  sale. 
It  might  appropriataly  have  been 
described  as  an  assignment  of  all 
the  rights  of  the  landlord  with  re- 
si>ect  to  the  crop, — in  effect,  an  as- 
signment or  sale  of  the  rent  to  be- 
come due, — ^which  substituted  the 
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assignee  as  the  person  to  whom  the 
tenant  was  required  to  account,  and 
left  no  right  in  the  landlord  in  that 
regard,  thus  effectually  preventing 
his  creditors  from  subjecting  the 
crop  to  the  payment  of  their  claims. 
This  aspect  of  the  matter  is  to  some 
extent  recognized  in  the  opinion  by 
a  quotation  from  a  text-writer  to  the 
effect  that,  "if  .  .  .  possibilities 
are  distinctly  connected  with  inter- 
est or  property,  they  may  be  sold." 
27  Kan.  p.  706. 

See  also  5  C.  J.  854-859,  971, 
972;  note  in  56  Am.  St.  Rep.  343- 
345.  We  do  not  regard  the  case  as 
determining  that,  because  a  landlord 
is  to  receive  as  rent  a  share  of  a 
crop  at  its  maturity,  the  title  thereto 
vests  in  him  before  it  matures. 

The  court  adheres  to  the  views 
expressed  in  the  original  opinion, 
and  the  motion  for  a  rehearing  is 
overruled. 

All  the  Justices  concur. 


ANNOTATION. 
Death  of  life  tenant  •*  affectmg  ris^U  under  lease  executed  by  him. 


The  efFeet  of  the  death  of  a  life 
tenant  on  rights  arising  under  a  lease 
executed  by  him  is  discussed  at  length 
in  the  annotation  in  6  A.L.R.,  be- 
ginning at  page  1606.  Wyandt  v. 
MebbOiL  (reported  herewith)  ante, 
654,  is  of  considerable  interest, 
dealing,  as  it  does,  with  a  situation 
which  seems  to  have  been  but  little 
discussed;  viz.,  the  conflicting  claims 
of  the  remainderman  and  the  personal 
representative  of  a  deceased  life 
tenant  to  the  lessor's  share  of  a  crop 
to  be  rendered  as  rent,  the  crop  being 


unmatured  at  the  time  of  the  death 
of  the  life  tenant.  The  court,  while 
calling  attention  to  the  fact  that 
statutes  have  been  passed  in  many 
jurisdictions  requiring  the  crop  to  be 
prorated,  holds  that  in  the  absence  of 
such  a  statute  the  remainderman  takes 
the  entire  reserved  share  of  the  crop. 
This  result,  the  court  holds,  is  not 
affected  by  a  statute  declaring  a 
lessor  to  be  the  owner  of  the  share 
of  a  crop  reserved  as  rent,  "because 
such  ownership  does  not  attach  until 
the  maturity  of  the  crop."     W.  A.  S. 
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CLARENCE  CARROLL,  by  Next  Friend,  Plff.  in  Err., 

V. 

ATLANTIC  STEEL  COMPANY. 

Georgia  Supreme  Court  — April  13,  1021. 
(—  Ga.  — ,  106  S.  E.  908.) 

Judgment  —  consent  —  effect  <«i  infant. 

1.  Where  proceedings  in  court  for  a  minor  by  next  friend  to  recover 
damages  for  injuries  sustained  by  the  minor  from  alleged  negligence  of 
the  defendant  are  merely  formal,  and  are  brought  in  the  name  of  the 
minor  by  an  attorney  employed  by  a  company  which  has  insured  the  de- 
fendant against  damages  resulting  from  injuries  to  defendant's  employees, 
only  to  effectuate  a  settlement  alleged  to  have  been  agreed  upon  between 
the  parties,  and  where  in  such  case  verdict  and  judgment  for  a  nominal 
amount  are  taken  for  the  plaintiff,  and  there  is  no  judicial  investigation 
of  the  facts  upon  which  the  right  or  extent  of  the  recovery  is  based,  a 
judgment  rendered  in  pursuance  of  such  agreement,  even  if  by  consent, 
is  only  colorable,  and  will  be  set  aside  in  a  proper  proceeding,  when  its 
effect,  if  allowed  to  stand,  would  be  to  bar  the  infant's  substantial  rights. 

iSee  'note  on  this  question  beginning  on  page  667.]  , 

Appeal  —  nonsuit  —  error. 

2.  The  court  erred,  under  the  plead- 
ings and  the  evidence,  in  awarding  a 
nonsuit. 

Headnotes  by  HUiL,  J.     . 


Error  to  the  Superior  Court  for  Fulton  County  (Bell,  J.)  to  review  a 
nonsuit  in  an  action  brought  to  set  aside  a  judgment  alleged  to  have  been 

fraudulently  obtained  by  defendant.  Reversed. 

■    Statement  by  Hill,  J. :  the  city  court  of  Atlanta  in  his  favor 

Clarence  Carroll,  suing  by  Odessa  as  plaintiff  against  the  ,  defendant 
Carroll,  as  his  next  friend,  brought  for  the  sum  of  $450,  by  which  it 
an  equitable  petition  against  the  was  attempted  to  fully  satisfy  plain- 
Atlantic  Steel  Company,  and  alleged  tiff's  claim.  The  judgment  was  ob- 
in  substance  as  follows:  tained  by  fraud  by  the  defendant 

About  May  13,  1918,  while  em-  and  is  void ;  and  the  present  suit  is 
ployed  by  the  defendant,  the  plain-  brought  for  the  purpose  of  setting 
tiff  was  injured  and  damaged  in  the  aside  the  judgment,  and  for  dam- 
sum  of  $25,000,  having  lost  his  left  ages  for  the  tort  referred  to. 
leg  through  the  defendant's  negli-  The  fraud  complained  of  was  as 
gence.  About  September  3,  1918,  follows:  On  May  13,  1918,,  the 
tiie  plaintiff  believed  that  he  effected  plaintiff  received  an  injury  while 
a  valid  settlement  of  his  damages  by  working  for  the  defendant,  which 
having  received  a  contract  for  per-  resulted  in  the  amputation  of  his 
manent  emplosrment  with  the  de-  left  leg.  After  several  weeks,  and 
fendant,  and  continued  in  such  be-  after  plaintiff  had  partially  recov- 
lief  until  about  May  1,  1919,  when  ered  from  his  injuries,  the  supertn- 
he  was  discharged  by  the  defendant;  tendent  of  the  defendant  sent  for 
and,  having  employed  counsel,  he  the  mother  of  plaintiff,  for  the  pur- 
has  been  told  that  on  September  3,  •  pose  of  making  a  settlement.  Plain- 
1918,  a  judgment  was  rendered  in  tiff  and  his  mother  went  to  the  plant 
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of  the  defendant,  where  they  met 
the  superintendent  and  the  insur- 
ance adjuster  hereinafter  referred 
to.  A  settlement  was  asrreed  upon 
by  the  superintendent  and  plaintiff's 
mother,  npon  the  following  terms: 
Defendant  wag  to  pay  plaintiff's 
mother  $350  in  full  settlement  for 
her  damages  ($50  of  which  had  al- 
ready been  paid),  and  give  perma- 
nent employment  to  plaintiff,  and 
an  artificial  leg  as  soon  as  he  was 
fully  grown.  Plaintiff  and  his 
motiier  were  then  told  by  the  super- 
intendent to  get  into  defendant's 
automobile  in  company  with  its 
physician  and  go  to  the  office  of  de- 
fendant's attorney,  who  would  pay 
the  $300.  The  defendant  carried 
insurance  against  loss  for  damages 
to  employees  with  the  Travelers'  In- 
surance Company.  The  adjuster 
for  the  insurance  company  had  em- 
ployed the  attorney  of  defendant  be- 
fore their  arrival  at  his  office.  The 
insurance  company,  through  its  ad- 
juster, gave  instructions  to  the  at^ 
tomey  as  to  what  to  do  regarding 
the  settlement ;  and  the  attorney  fol- 
lowed the  instructions,  and  his  em- 
ployment was  from  the  insurance 
company  acting  for  the  defendant, 
and  not  for  plaintiff  or  his  mother, 
and  he  was  paid  by  the  insurance 
company,  and  he  recognized  and 
considered  that  he  was  representing 
the  insurance  company,  and  not 
plaintiff  or  his  mother.  The  de- 
fendant and  the  insurance  adjuster 
fraudulently  withheld  from  the  at- 
torney the  information  regarding 
the  lifetime  employment  for  plain- 
tiff. The  attorney  gave  plaintiff's 
mother  $10  to  bind  the  settlement 
with  her,  and  told  her  to  return  in 
September  and  he  would  pay  her  the 
balance  of  $290.  Plaintiff  alleges 
that  he  and  his  mother  relied  on  the 
confidence  and  the  honesty  of  the 
agents  of  the  defendant,  because 
they  were  ignorant  in  such  matters, 
could  not 'read  or  write,  and  were 
not  able  to  understand  the  methods 
necessary  to  effect  a  valid  settle- 
ment on  the  terms  mentioned. 
Plaintiff's  mother  in  September, 
1918,  received  $290  in  accordance 


with  the  terms  of  settlement.  Nei- 
ther plaintiff  nor  his  mother  was 
told  by  defendant  or  by  the  attor- 
ney that  a  suit  was  to  be  brought; 
and  the  suit  referred  to  was  wholly 
without  the  authority,  knowledge, 
or  consent  of  plaintiff  or  his  mother. 
The  defendant  did  give  plaintiff  em- 
ployment for  a  few  months,  but 
about  May  1,  1919,  without  cause, 
discharged  him.  He  and  his  mother 
did  not  know  that  the  contract  relat- 
ing to  employment  should  have  been 
entered  into  in  writing. and  made  a- 
part  of  the  judgment  of  the  court, 
and  they  accepted  the  money  be- 
lieving that  the  other  terms  of  the 
settlement  were  binding  on  the  de- 
fendant and  would  be  carried  out  in 
good  faith  with  plaintiff. 

There  was  great  disparity  be- 
tween the  mental  ability  of  plaintiff 
and  his  mother  and  the  agents  of 
the  defendant,  and  especially  the  ad- 
juster. This  fact,  coupled  with  the 
other  fact  that  defendant  only  paid 
$350  to  satisfy  a  just  claim  of 
$25,000,  is  fraud;  and  the  plaintiff 
sets  this  up  as  an  additional  ground 
for  disregarding  the  judgment  here- 
in referred  to.  He  has  been  advised 
by  counsel  that  a  named  attorney  on 
June  27,  1918,  filed  a  suit  in  behalf 
of  plaintiff  by  his  mother,  as  next 
friend,  against  the  defendant,  for 
the  sum  of  $25,000,  a  copy  of  which 
petition  is  annexed  hereto.  The  de- 
fendant filed  its  answer  to  the  suit, 
copy  of  which  is  also  attached.  The 
name  of  W.  P.  Tillinghast  appears 
as  defendant's  attorney.  Plaintiff 
is  advised  that  Tillinghast  was  real- 
ly one  of  the  insurance  adjusters 
for  the  Travelers'  Insurance  Com- 
pany, and  had  no  retainer  or  au- 
thority as  attorney  directly  from 
the  defendant,  and  that  on  Septem- 
ber 3,  1918,  a  consent  verdict  and 
judgment  were  taken  in  the  case  for 
$450  and  cost,  a  copy  of  which  ver- 
dict and  judgment  is  attached  to 
this  petition.  The  named  attorney 
who  filed  the  suit  on  June  27,  1918, 
filed  with  the  clerk  of  the  superior 
court  a  next  friend's  bond,  and  fur- 
nished as  security  a  clerk  employed 
!by  the  attorney  at  that  time.    The 
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fliinff  of  the  suit,  the  takinsr  of  tiie 
verdict  and  judgment,  and  the  exe- 
cuting of  the  bond,  were  all  without 
the  knowledge,  autiiority,  or  consent 
of  plaintiff  and  his  mother.  The 
effect  of  the  action  of  the  defend- 
ant, through  its  agents,  employing 
the  named  attorney,  and  not  carry- 
ing out  the  contract  of  settlement 
made,  was  a  fraud  upon  plaintiff. 
Plaintiff  has  just  discovered  the 
fraud,  and  comes  into  a  court  of 
equity  and  asks  relief  against  such 
judgment.  The  money  received  by 
his  mother  was  tendered  back  to  l^e 
defendant. 

The  merits  of  his  action  against 
the  defendant  arise  out  of  the  fol- 
lowing facts:  The  defendant  is  a 
corporation  engaged  in  the  manu* 
facture  of  iron  and  steel  products; 
and  to  this  end  it  uses  in  and  about 
its  plant  locomotives,  cars,  and  rail- 
road tracks.  On  May  13,  1918,  the 
plaintiff  was  in  the  'employment  of 
the  defendant  at  its  plant.  The  par- 
ticular work  which  he  was  employed 
to  do  was  to  clean  pans  from  engines 
in  the  yard;  and  this  was  a  safe 
place  at  which  to  work.  It  was 
specifically  agreed  ibetween  his 
mother  (he  being  a  minor  and  under 
her  care  and  custody)  and  the  su- 
perintendent of  the  defendant  that 
plaintiff  was  not  to  be  given  dan- 
gerous employment;  and  his  mother 
warned  the  superintendent  not  to 
place  her  son  at  work  on  the  cars 
or  engines  of  the  railroad;  and  it 
was  then  agreed  by  the  superintend- 
ent that  he  should  not  be  so  placed. 
He  was  young  and  inexperienced, 
being  seventeen  years  of  age  and 
small  for  his  age,  being  of  the  size 
and  development  of  a  boy  about 
fourteen  or  fifteen  years  of  age.  He 
did  not  know  the  dangers  incident 
to  coupling  and  switching  cars  and 
performing  the  duties  of  a  switch- 
man; and  on  account  of  his  inex- 
perience and  immature  judgment  he 
was  not  cognizant  of  the  obvious 
danger  to  which  he  was  exposed, 
and  did  not  appireciate  the  same. 
Although  the  defendant  knew  of  his 
youth,  inexperience,  and  inability 
to  comprehend  the  dangers  of  his 


emplosrment,  and  knew  that  he  was 
not  cognizant  of  the  dangers,  he 
received  no  instructions  and  was 
not  warned  of  the  danger.  On  the 
date  of  the  injury  he  was  placed  at 
work  coupling  cars  in  the  yards 
where  there  was  an  engine  Imown 
as  a  "dinkey  engine"  used  in  switch- 
ing cars.  The  cars  being  switched 
were  equipped  with  pans  in  which 
were  loaded  scrap  iron.  Usually  a 
car  has  four  pans,  which  extend  up 
to  either  end  of  the  car,  and  the  en- 
gine is  coupled  to  cars  by  means  of 
a  bolt  or  rod  about  3  feet  long, 
which  fits  over  a  catch  oi*  device 
which  thus  attaches  the  engine  to 
the  cars.  On  the  night  the  injury 
occurred  the  "dinkey  engine"  was 
backing  up  to  take  on  a  train  of 
about  three  cars  which  had  just 
been  set  in  from  an  adjoining  track. 
Plaintiff  gave  the  signal  for  the  en- 
gineer to  back  up  so  as  to  get  close 
enough  to  make  the  coupling.  The 
engine  came  back,  but  owing  to  de- 
fective brakes  it  could  not  be  stopped 
by  the  engineer  in  time;  and 
while  plaintiff  was  holding  the  3- 
foot  coupling  bolt  and  was  ready  to 
fit  it  in  place  so  as  to  complete  the 
coupling,  and  while  in  the  exercise 
of  his  duty  in  that  regard,  the  force 
of  the  engine,  which  was  beyond  the 
control  of  the  engineer  because  of 
the  defective  brakes,  drove  the  bolt 
and  the  engine  up  to,  against,  and 
upon  the  car  in  such  a  way  as  to 
catch  plaintiff's  leg  and  almost  sever 
it  from  his  body.  The  car  next  to 
the  "dinkey  engine"  was  a  three-pan 
car,  and  there  was  room  for  the  en- 
gine to  be  pushed  upon  it  so  as  to 
be  on  the  space  ususJIy  occupied  by 
the  pan.  There  was  no  escape  from 
being  caught.  The  engine  came 
suddenly  and  unexpectedly,  and 
plaintiff  could  not  have  avoided  the 
accident.  The  engine  should  have 
been  equipped  with  bumpers,  or 
other  device  designed  to  protect  per- 
sons who  couple  cars.  Plaintiff  ob- 
jected to  the  new  employment,  and 
asked  to  remain  on  his  old  job;  but 
he  was  told  by  the  foreman  that  he 
could  do  the  work  all  right,  and  that 
he  must  do  it  or  be  discharged ;  and, 
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disregarding  the  agreement  with 
his  mother,  defendant  forced  him 
from  a  safe  place,  that  of  cleaning 
pans,  to  a  place  as  switchman  coup- 
ling cars  at  night  in  the  railroad 
yards  operated  by  the  defendant.  A 
number  of  acts  of  negligence  on  the 
part  of  the  defendant  are  alleged. 

Plaintiff  was  without  fault,  and 
his  injuries  were  the  result  of  neg- 
ligence and  carelessness  on  the  part 
of  the  defendant.  At  the  time  of 
the  injuries  plaintiff  was  strong  and 
healthy,  and  earning  the  sum  of 
$2.50  a  day ;  and  but  for  the  injury 
he  would  now  be  able  to  earn  at 
least  $4  per  day.  His  injuries  are 
permanent  and  he  will  always  be  a 
cripple;  his  earning  capacity  has 
been  diminished  at  least  one  half  as 
the  result  of  losing  his  leg;  he  has 
suffered  much  pain  and  agony,  and 
continues  to  suffer  pain.  The 
prayer  is  that  the  verdict  and  judg- 
ment for  the  sum  of  $450  and  costs 
in  favor  of  the  plaintiff  be  declared 
a  nullity,  and  that  he  have  judg- 
ment in  the  sum  of  $25,000  for  his 
dam^^s. 

The  defendant  filed  an  answer  in 
which  it  denied  all  the  material  alle- 
gations of  the  petition,  and  averred 
that  the  claim  of  the  plaintiff  for  the 
injuries  sustained  was  settled  by  de- 
fendant with  plaintiff  and  his 
mother,  that  his  suit  was  filed  to 
legally  effect  said  settlement,  that 
the  attorney  in  that  suit  was  regu- 
larly employed  by  plaintiff  and  his 
motiier  and  represented  them,  and 
that  in  and  about  the  suit  and  the 
settlement  there  was  no  fraud  or 
misrepresentation  of  any  kind;  and 
defendant  pleads  the  verdict  and 
judgment  in  that  suit  in  full  settle- 
ment and  satisfaction  of  the  alleged 
claim  set  forth  in  the  present  suit 
and  in  bar  of  any  recovery.  After 
evidence  was  offered  by  the  plain- 
tiff the  court  awarded  a  nonsuit, 
and  the  plaintiff  excepted. 

Messrs.  W.  S.  Dillon,  C.  M.  Lancas- 
ter, and  William  J.  Davis,  Jr.,  for 
plaintiff  in  error. 

Messrs.  C  T.  Hopkins,  J.  L.  Hop- 
kfns,  and  McDaniel  &  Black  for  de- 
fendant in  error. 


Hill,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  equitable  action 
brought  by  Clarence  Carroll,  a  mi- 
nor, by  his  mother  as  next  friend,  to 
set  aside  a  judgment  rendered  in 
the  city  court  of  Atlanta  on  Septem- 
ber 3,  1918,  in  his  favor  against  the 
Atlantic  Steel  Company  as  defend- 
ant, in  which  a  verdict  and  judg- 
ment were  entered  for  $450,  by 
which  it  was  attempted  to  fully  sat- 
isfy the  plaintiff's  claim  for  dam- 
ages against  the  defendant,  alleged 
to  have  been  sustained  by  him  while 
an  employee  of  the  defendant.  The 
petition  also  had  for  its  purpose  the 
recovery  of  damages  to  the  amount 
of  $25,000.  One  of  the  questions  to 
be  determined  in  the  case  is  wheth- 
er, under  the  allegations  of  the  peti- 
tion and  the  evidence  tiiereunder, 
the  verdict  and  judgment  of  the  city 
court  should  be  set  aside  on  the 
ground  of  fraud  in  their  procure- 
ment, and  the  plaintiff  be  allowed  to 
go  to  the  jury  on  the  questions  at 
issue  in  the  case. 

The  case  of  Missouri  P.  R.  Co.  v. 
Lasca,  79  Kan.  311,  21  L.R.A.(N.S.) 
338,  99  Pac.  616,  17  Ann.  Cas.  605, 
was  similar  in  its  facts  to  the  in- 
stant case.  There,  in  a  suit  com- 
menced by  Charles  Lasca,  a  minor 
six  years  of  age,  by  Nick  Lasca,  his 
father  and  next  friend,  to  set  aside 
a  judgment  rendered  in  the  same 
court  in  favor  of  Nick  Lasca  and 
Anna  Lasca,  father  and  mother  and 
next  friends  of  Charles  Lasca,  a 
minor,  plaintiff,  against  the  Mis- 
souri Pacific  Railway  Company,  de- 
fendant, for  $95  and  costs,  the 
petition  alleged  that  the  defendant 
caused  the  judgment  to  be  rendered 
against  itself;  that  there  was  no 
trial  upon  the  pleadings  and  proofs, 
nor  upon  the  merits  of  the  case,  and 
no  proof  was  made  and  no  evidence 
offered  and  no  damages  assessed  by 
the  court;  that  the  proceeding  was 
without  the  knowledge  or  consent 
of  Nick  Lasca  or  Anna  Lasca,  and 
the  judgment  was  obtained  for  the 
purpose  of  defrauding  the  plaintiff 
by  barring  the  cause  of  action  set 
up  in  the  petition  therein ;  that  the 


Digitized  by 


Google 


664 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  AX.R. 


plaintifT  had  a  good  cause  of  action 
for  injuries  caused  by  the  negli- 
gence of  the  defendant,  and  still  had 
such  cause  of  action,  unless  barred 
by  the  judgment,  which  he  asked  to  . 
have  set  aside  accordingly.  The  de- 
fendant answered  by  a  general  de- 
nial and  a  plea  to  the  jurisdiction 
of  the  court.  Upon  the  trial  of  that 
case  the  court  made  iindings  of  fact 
from  which  it  appears  that  Nidc 
Lasca,  an  Italian  employee  of  the 
Missouri  Pacific  Railway  Company, 
with  Anna,  his  wife,  and  their  son, 
Charles,  about  eighteen  months  of 
age,  were  living  in  a  bunk  car  on  a 
sidetrack.  Another  car,  upon  which 
was  a  water  tank,  was  standing 
near  by  on  another  sidetrack.  Mrs. 
Lasca  went  to  the  water  tank  to 
draw  water  for  domestic  use,  leav- 
ing the  boy  with  his  grandmother 
in  the  bunk  car.  While  the  mother 
was  thus  absent  the  boy  left  the 
bunk  car,  went  to  the  other  side- 
track, and  put  his  hands  on  the  rail 
near  the  tank  car.  Just  at  that 
time  an  incoming  freight  train 
moved  the  tank  car  so  that  a  wheel 
passed  over  the  boy's  hands,  crush- 
ing and  bruising  them.  Negotia- 
tions were  opened  between  the  de- 
fendant's claim  agent  and  the  par- 
ents of  the  child,  resulting  in  an 
agreement  in  writing  whereby  the 
parents  agreed  to  accept  $100  from 
the  defendant  in  full  of  all  claims 
for  the  injury,  to  be  paid  through 
a  friendly  suit  to  be  instituted  in  a 
certain  court.  This  sum  was  to 
cover  all  claims  of  the  parents  as 
well  as  of  Charles  Lasca,  and  was 
to  be  divided  as  the  attorneys  for 
the  defendant  might  deem  proper. 
In  pursuance  of  this  agreement  the 
parents  went  to  the  office  of  the  de- 
fendant's attorney  at  the  request  of 
the  claim  agent,  and  there  met  the 
company's  attorneys  and  Pittman, 
■another  attorney,  who  was  then  in 
the  office,  with  whom  they  consulted 
about  tlie  matter.  The  petition,  an- 
swer, and  reply  in  the  proposed  ac- 
tion had  been  prepared  by  the  de- 
fendant's attorneys.  The  petition 
and  reply  were  signed  by  Pittman 
as  attorney  for  the  plaintiff;  the 


papers  being  entitled  "Nick  Lasca 
and  Anna  Lasca,  Father  and  Mother 
and  Next  Friends  of  Charles  Lasca, 
a  Minor,  Plaintiff,  v.  The  Missouri 
Pacific  Railway  Company,  Defend- 
ant." The  petition  stated  a  cause 
of  action  for  the  injuries  to  Charles 
Lasca,  and  prayed  for  a  judgment 
for  $100.  The  answer  contained  a 
general  denial  and  a  plea  of  con- 
tributory negligence,  and  was  signed 
by  the  defendant's  attorneys.  Nick 
Lasca  and  Anna  Lasca  and  the  at- 
torneys named  then  proceeded  to 
the  court  of  common  pleas,  filed  the 
papers,  and  presented  them  to  the 
court;  and  the  attorney  for  the  de- 
fendant informed  the  court  that 
this  was  a  friendly  suit  for  the  set- 
tlement of  the  claim  against  the 
company,  and  that  he  wished  to 
have  judgment  entered  against  the 
company,  in  accordance  with  the 
settlement,  for  $95  and  cost.  The 
judge,  the  court  being  reguhrly  in 
session,  then  called  Nick  Lasca  and 
Anna  Lasca  and  inquired  of  them 
whether  the  settlement  was  satis- 
factory. They  stated  that  it  was, 
and  that  they  desired  to  have'judg- 
ment  entered  accordingly.  The 
judge  informed  them  that,  if  a  judg- 
ment was  entered,  it  would  cut  off 
all  claims  of  the  child  for  further 
damages;  and  thereupon  judgment 
was  entered  for  $95  and  costs,  by 
consent  of  the  parties.  There  was 
no  trial  of  the  issues;  and  no  evi- 
dence was  introduced,  except  the 
statement  of  the  parties  present  to 
the  effect  that  the  child  had  been 
injured  by  the  defendant  company, 
and  that  the  parents  had  effected  a 
compromise  and  settlement,  and 
that  the  amount  agreed  upon  was 
satisfactory.  The  judge  made  an 
entry  upon  his  trial  docket  as  fol- 
lows: "September  9,  1901.  Judg- 
ment for  plaintiff  for  $95  and  costs, 
by  consent  and  agreement  of  all  par- 
ties." 

Thereupon  a  judgment  was  en- 
tered upon  the  journal  of  the  court 
in  ordinary  form,  etc.  In  affirming 
a  later  ruling  of  the  trial  court  set- 
ting aside  this  judgment,  the  su- 
preme court  of  Kansas,  speaking 
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through  Benson,  J.,  said:  "While 
in  this  case  the  court  did  exercise 
some  supervision  over  the  agree- 
ment, it  did  not  judicially  examine 
the  facts  to  determine  whether  the 
a^rreement  was  reasonable  and 
proper.  The  court  merely  approved 
what  the  next  friend  had  done,  not 
because  it  found  that  it  was  for  the 
best  interests  of  the  infant,  but  be- 
cause the  confent  of  the  parents  had 
been  given  and  they  were  still  satis- 
fied. The  duty  of  the  court,  stated 
in  many  decisions,  and  referred  to 
in  the  recent  case  of  Crapster  v. 
Taylor,  74  Kan.  771,  87  Pac.  1138, 
to  protect  the  interests  of  infants, 
was  not  performed  by  inquiring  of 
the  parents  if  they  were  satisfied 
with  the  agreement.  It  may  be 
that  some  of  the  cases  above  cited 
have  carried  the  doctrine  to  an  ex- 
treme limit.  The  next  friend  must 
not  be  denied  such  necessary  in- 
cidental powers  as  will  facilitate  the 
fair  adjudication  of  the  infant's 
rights.  This  is  necessary  to  their 
proper  vindication,  both  in  prosecu- 
tion and  defense.  Where  a  compro- 
mise is  fairly  incidental  to  an  action 
regularly  brought,  and  is  upon  due 
judicial  examination  approved,  the 
judgment,  if  not  otherwise  im- 
peached, may  be  conclusive  as  in  the 
case  of  adults;  but  where  the  pro- 
ceedings in  court  are  merely  formal 
and  instituted  and  carried  on  only 
to  give  an  apparent  sanction  to  the 
agreement,  and  there  is  no  judicial 
investigation  of  the  facts  upon 
which  the  right  or  extent  of  the  re- 
covery is  based,  the  judgment  so 
entered  by  consent  is  only  colorable, 
and  must  be  set  aside  in  a  proper 
proceeding  when  its  effect,  if  allowed 
to  stand,  would  be  to  bar  the  in- 
fant's rights.  In  such  a  case  the 
proceeding  in  court  should  be  re- 
garded 'as  but  formal  and  as  in- 
tended solely  to  employ  the  func- 
tions and  powers  of  the  court  to  give 
validity  to  the  prior  agreement.' 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Haley,  170  111.  610-613,  48  N.  E. 
920.  See  also  Long  v.  Mulford,  17 
Ohio  St.  484,  93  Am.  Dec.  638; 
Waterman  v.  Lawrence,  19  Cal.  210, 
79  Am.  Dec.  212;  Kromer  v.  Friday, 


32  L.R.A.  671,  and  note  (10  Wash. 
621,  89  Pac.  229)  ;  Gooch  v.  Green, 
102  III.  507;  Ralston  v.  Lahee,  8 
Iowa,  17,  74  Am.  Dec.  291.  The 
conclusion  of  the  trial  court  that  no 
fraud  in  fact  was  committed  in  this 
transaction  cannot  affect  the  right 
of  the  infant  to  relief.  The  judg- 
ment so  set  aside  would  have  been 
an  absolute  bar  to  the  prosecution 
of  h|s  claim,  and  thus  he  would  have 
been  deprived  of  his  legal  rights 
without  authority.  The  motive  of 
the  actors  does  not  avoid  the  con- 
sequences of  the  act.  The  parents 
had  no  power  to  consent  to  the  judg- 
ment; having  no  other  sanction,  it 
cannot  stand." 

And  see,  to  the  same  effect,  Leslie 
V.  Proctor  &  G.  Mfg.  Co.  L.R.A. 
1918C,  55,  and  note  (102  Kan.  159, 
169  Pac.  193).  In  the  latter  case  it 
was  held  that  "where  a  minor  has 
sustained  personal  injuries,  which 
his  father  and  the  wrongdoer  set- 
tled for  an  inadequate  sum,  such 
minor  on  attaining  his  majority 
may  bring  an  action  against  the 
wrongdoer  for  his  injuries,  notwith- 
standing the  settlement  negotiated 
by  his  father." 

See,  also,  as  to  the  powers  and 
duties  of  next  friends  and  guardians 
ad  litem,  14  R.  C.  L.  288,  289,  §  56, 
and  cases  cited. 

Without  adopting  the  views  of  the 
court  in  the  Lasca  Case,  supra,  in 
extenso,  we  think  the  ruling  upon 
the  question  we  are  now  considering 
is  sound.  This  is  not  a  case  where 
a  lawyer  is  really  employed  by  the 
parties  and  a  judgment  is  entered 
under  a  bona  fide  agreement  of  set- 
tlement. The  attorney  in  this  case, 
while  nominally  representing  the 
plaintiffs,  was,  as  a  matter  of  fact, 
employed  by  the  adjuster  of  the  in- 
surance company  to  effect  the  set- 
tlement for  the  steel  company.  The 
attorney  testified  that  ^'Mr.  Coppix 
[the  insurance  adjuster]  phoned  me 
that  he  had  a  case  that  he  wanted 
to  give  me,  and  I  told  him  I  would 
be  glad  to  get  it.  He  said  he  had  a 
boy  injured  by  the  steel  company, 
and  they  had  agreed  upon  a  settle- 
ment of  the  case,  and  that  it  would 
bo  necessary,  he  being  a  minor,  to 
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take  a  consent  verdict  In  it,  and  that 
he  would  send  the  boy  to  my  office, 
which  he  did.  In  about  an  hour 
after  that  they  came  to  my  office. 
I  had  never  seen  them  before,  and 
didn't  know  anything  about  them 
until  that  occurred.  They  told  me 
the  same  that  Mr.  Coppix  had,  and 
wanted  the  suit  filed  so  they  could 
get  their  money ;  and  I  took  the  case 
for  the  steel  company.  Mr.  Coppix 
said  he  would  pay  my  fees  in  ad- 
dition to  what  he  would  pay  them, 
which  he  did.  Mr.  Coppix  told  me 
they  had  agreed  upon  a  settlement 
of  $300.  ...  I  think  my  fee  was 
$150.  I  did  not  introduce  any  evi- 
dence in  behalf  of  the  plaintiff  to 
the  court  and  jury  when  the  verdict 
was  taken.  No,  sir;  the  court  did 
not  ask  the  plaintiff  any  questions 
as  to  the  merits  of  the  case.  Odessa 
Carroll  and  Clarence  Carroll  were 
not  present  at  the  trial  when  the 
verdict  was  taken.  No,  sir;  I  did 
not  notify  Odessa  Carroll  or  Clar- 
ence Carroll  to  be  in  court  that  day ; 
it  wasn't  necessary ;  they  knew  when 
liie  court  was  to  meet,"  etc. 

It  will  be  observed  that  in  the 
Lasca  Case,  79  Kan.  311,  21  L.R.A. 
(N.S.)  338,  99  Pac.  616,  17  Ann. 
Cas.  605,  the  parents  of  the  minor 
child  did  go  before  the  court  and 
stated  that  they  desired  to  have 
judgment  entered  according  to  the 
agreement  they  had  entered  into. 
But  in  the  present  case  the  record 
shows  that  neither  the  plaintiff  nor 
his  mother,  who  was  acting  as  next 
friend  for  him,  went  before  the 
court,  and  no  testimony  was  offered 
as  to  the  merits  of  the  case,  and 
these  were  not  inquired  into  by  the 
court.  The  petition  in  the  case  al- 
leges a  cause  of  action,  and  under 
it  the  plaintiff  sought  to  recover 
$25,000  damages  for  the  loss  of  his 
leg.  The  damages  alleged  were  far 
in  excess  of  the  amount  paid.  The 
evidence  of  the  plaintiff  was  suf- 
ficient to  authorize  a  jury  to  find  for 
the  plaintiff  in  some  substantial 
amount  for  the  injury  alleged  to 
have  been  sustained  by  him.  Be- 
sides, the  amount  which  was  actual- 
ly paid,  the  sum  of  $300,  was  paid 
to  the  mother  as  next  friend,  and 


not  to  the  plaintiff.  The  evidence 
of  the  plaintiff  was  to  the  effect  that 
In  the  agreement  of  settlement  he 
was  to  receive  a  lifetime  job  with 
the  defendant ;  and  in  corroboration 
of  this  contention  on  the  part  of  the 
plaintiff  he  was  given  employment 
after  he  had  recovered  from  the  am- 
putation of  his  leg.  He  was  receiv- 
ing the  sum  of  $3.50  per  day  as 
wages  when  hurt,  and  $2.80  per  day 
when  he  was  discharged,  and  re- 
ceived no  further  compensation  for 
his  injury.  It  is  true  that  the  evi- 
dence is  conflicting  upon  the  ques- 
tion as  to  whether,  under  the  terms 
of  the  settlement,  the  plaintiff  was 
to  receive  a  lifetime  job  with  the  de- 
fendant; and  this  being  so,  we  think 
the  case  should  have  been  submitted 
to  a  jury  under  proper  instructions. 
Under  the  facts  of  this  case  we  hold 
that  no  settlement  was  made  that 
had  judicial  sanction.  The  settle- 
ment was  made  out  of  court,  and  the 
verdict  and  judgment  were  purely 
perfunctory,  and  no  investigation 
was  made  before  the  court  and  jury 
as  to  the  reasonableness  of  the  set- 
tlement and  as  to  whether  the  ver- 
dict and  the  judgment  covered  the 
agreement  which  was  really  made 
between  the  plaintiff  and  the  de- 
fendant. And  we  think  that  in  such 
a  case,  where  the  j„d,„ent- 
proceedings  in  court  con«ej«t-e«eot 
are  merely  formal  "" '"  "'' 
and  are  instituted  and  carried  out 
in  order  to  give  an  apparent  sanc- 
tion to  the  settlement,  and  there  is 
no  judicial  investigation  of  the  facts 
upon  which  the  right  or  extent  of 
tile  recovery  of  damages  by  a  minor 
is  based,  such  a  judgment  entered 
in  pursuance  of  the  agreement  and 
by  consent  merely  is  only  colorable, 
and  will  be  set  aside  in  a  proper  pro- 
ceeding, when  its  effect,  if  allowed 
to  stand,  would  be  to  bar  the  in- 
fant's substantial  rights.  Mo.  Pac. 
Ry.   Co.   V.   Lasca. 

From   what   has  *A?^lT~." 
been  said  we  con- 
clude that  the  court  erred  in  award- 
ing a  nonsuit. 

Judgment  reversed. 

All  the  Justices  concur. 
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ANNOTATION. 
Riglit  of  mhoit  to  set  aside  coiuent  judgment  in  action  for  personal  injaries. 


As  to  avoidance  of  infant's  release, 
see  annotation  in  13  A.L.R.  402. 

It  is  a  general  rule  that  where  a 
judgment  is  rendered  for  the  plaintiff 
in  an  action  by  an  infant  through  his 
next  friend  to  recover  damages  for 
personal  injuries,  and  there  is  no  ju- 
dicial investigation  as  to  the  merits 
of  the  claim,  but  the  proceedings  are 
merely  formal  for  the  purpose  of 
carrying  out  a  settlement  or  compro- 
mise of  the  action  made  without  the 
consent  of  the  court,  even  though  the 
court  acquiesces  in  the  rendition  of 
the  judgment,  it  will  not  be  permitted 
to  stand  as  a  bar  to  a  hearing  in  be- 
half of  the  infant  upon  the  merits  of 
his  claim. 

Alabama. — Tennessee  Coal,  Iron  & 
R.  Co.  V.  Hayes  (1892)  97  Ala.  201,  12 
S.  E.  98. 

Georgia.  —  Cabrolx.  v.  Atlantic 
Steel  Co.  (reported  herewith)  ante, 
660. 

Illinois.— Atchison,  T.  &  S.  F.  R.  Co. 
V.  Elder  (1894)  149  111.  175,  36  N.  E. 
565;  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Haley  (1897)  170  111.  610,  48  N.  E. 
920. 

Kansas. — Missouri  P.  R.  Co.  v. 
Lasca  (1909)  79  Kan.  311,  21  L.R.A. 
(N.S.)  339,  99  Pac.  616,  17  Ann.  Cas. 
605;  Leslie  v.  Proctor  &  G.  Mfg.  Co. 
(1917)  102  Kan.  159,  L.R.A.1918C,  55, 
169  Pac.  193. 

Minnesota. — Picciano  v.  Duluth,  M. 
&  N.  R.  Co.  (1907)  102  Minn.  21,  112 
N.  W.  885. 

North  Carolina. — Rector  v.  Laurel 
River  Logging  Co.  (1919)  179  N.  C.  59, 
101  S.  E.  502. 

In  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Hayes  (Ala.)  supra,  a  suit  was 
brought  by  the  father  of  a  minor  to  re- 
cover for  his  personal  injuries,  in  ac- 
cordance with  a  prior  agreement  of 
compromise  made  with  the  parent,  and 
a  judgment  was  entered  in  favor  of 
the  infant  for  the  amount  agreed  up- 
on; subsequently,  ignoring  this  judg- 
ment, the  infant  brought  an  action  by 
his  next  friend  to  recover  for  the  per- 


sonal injury,  and  the  judgment  was 
pleaded  in  bar  thereto.  It  appearing 
that  the  judgment,  although  reciting 
that  it  was  entered  upon  proof  before 
the  court,  was  really  entered  in  ac- 
cordance with  a  stipulation  of  settle- 
ment, it  was  set  aside  by  the  court  and 
the  infant  permitted  to  recover  dam- 
ages. In  sustaining  the  action  of  the 
trial  court  in  this  respect,  the  court  on 
appeal  said:  "In  theory  a  pro- 
chein  ami  is  an  officer  of  the  court  in 
which  a  minor  sues  by  him.  His  only 
functions  are  to  put  his  capacity  to 
sue  in  the  place  of  the  infant's  in- 
capacity, and  thus  to  set  the  machin- 
ery of  justice  in  motion.  The  court  is 
not  asked  to  pass  upon  any  right  of 
his,  for  he  has  no  rights  in  the  prem- 
ises, but  only  to  determine  the  claims 
of  a  minor  which  he  perfunctorily 
brings  before  it.  The  character  of 
the  necessity  for  his  appearance  marks 
the  limitations  of  his  powers.  The 
minor  cannot  get  before  the  court 
without  him,  the  jurisdiction  of 
the  court  to  hear  and  determine  the 
cause  of  action  can  only  be  invoked 
by  him,  and  it  is  therefore  necessary 
that  he  should  appear.  But  having 
appeared,  this  necessity  having  been 
met,  the  court  having  before  it  a  per- 
son speaking  for  the  minor  of  a  com- 
petency which  is  lacking  in  the  minor, 
proceeds  to  determine  the  rights  of 
the  minor  as  between  him  and 
the  defendant.  The  next  friend 
has  no  interest  in  the  result  of  the 
proceeding.  It  is  of  no  consequence  to 
him  whether  a  recovery  be  had  or  not, 
nor  whether  the  amount  of  recovery 
be  great  or  small.  His  being  an  officer 
of  the  court  is  a  basis  for  the  court's 
powers  over  him  in  the  litigation.  His 
lack  of  interest  in  the  result  is  a 
reason  for  the  exercise  of  that  power, 
the  basis  of  the  doctrine  of  his  want 
of  control  over  the  litigation.  He  can- 
not release  the  cause  of  action,  nor 
compromise  it,  nor  submit  it  to  an 
arbitration,  the  result  of  which  will 
bind  the  infant.    And  being  without 
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power  to  compromise  the  cause  of  ac- 
tion, and  the  court  having  the  power 
and  being  charged  with  the  duty  of 
controlling  the  suit  to  the  protection 
of  the  infant's  interest,  an  attempted 
compromise  cannot  have  force  and 
validity  injected  into  it  by  his  mere 
consent  to  a  judgment  for  the  amount 
he  has  assumed  to  agree  to  receive  in 
settlement  of  the  cause  of  action.  His 
mere  consent  is  nugatory.  It  is  as  if 
it  were  not  and  had  never  been.  The 
court  may,  upon  being  advised  of  the 
facts,  upon  hearing  the  evidence,  enter 
up  a  valid  and  binding  judgment  for 
the  amount  so  attempted  to  be  agreed 
upon,  but  this  not  because  of  the 
agreement  at  all, — ^that  should  exert 
no  influence, — ^but  because  it  appears 
from  the  evidence  that  the  amount  is 
just  and  fair,  and  a  judgment  therefor 
will  be  conservative  of  the  minor's 
interest." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Elder  (1894)  149  III.  173,  86  N.  E.  565, 
the  defendant  settled  with  a  minor  for 
personal  injuries  by  arranging  with 
his  parents  that  a  friendly  suit  should 
be  brought  in  the  name  of  the  minor 
by  his  father,  as  next  friend,  and  a 
judgment  entered  for  the  amount 
agreed  upon;  in  accordance  with  this 
arrangement  a  declaration  was  Hied, 
the  appearance  of  the  defendant  en- 
tered, and  the  parties  appeared  before 
the  court,  waived  a  jury,  and  the  court, 
without  hearing  any  evidence,  entered 
a  judgment  in  favor  of  the  plaintiff  for 
the  agreed  sum;  a  few  days  after 
judgment  was  entered,  but  during  the 
same  term  of  court,  the  plaintiff  ap- 
■peared  in  court,  by  attorney,  offered 
to  refund  the  amount  received,  and  en- 
tered a  motion  to  vacate  the  judgment. 
In  sustaining  the  action  of  the  trial 
court  in  setting  aside  the  judgment, 
the  court  on  appeal  said:  "The  court 
had  rendered  a  judgment  without  hear- 
ing the  evidence  or  fully  understand- 
ing the  merits  of  the  case,  in  a  case 
where  the  rights  of  an  infant  were  in- 
volved, the  attorney  appearing  for 
and  representing  the  infant  having 
been  employed  at  the  instance  of  the 
opposing  party.  When  these  and  other 
facts  of  a  kindred  character  were 
brought  to  the  attention  of  the  court 


on  the  motion  to  vacate  the  judgment, 
the  court,  in  the  exercise  of  a  sound 
discretion,  could  do  no  less  jthan  va- 
cate the  judgment  which  had  been  im- 
providently  entered,  and  allow  the 
cause  of  the  minor  plaintiff  to  be  fully 
and  fairly  presented  to  the  court." 

In  Pittsburg,  C.  C.  &  St  L.  R.  Co.  v. 
Haley  (1897)  170  IlL  610,  48  N. 
E.  920,  an  infant  by  his  next 
friend  sought  by  bill  in  chancery  to 
set  aside  as  null  and  void  a  judgment 
entered  in  favor  of  the  defendant  ten 
years  prior,  alleging  that  the  judg- 
ment was  entered  without  ttie  consent 
either  of  himself  or  of  his  mother,  and 
was  for  the  purpose  of  settling  the 
claim  of  the  plaintiff  against  the  de- 
fendant for  personal  injuries.  In 
sustaining  the  lower  court  in  granting 
the  relief  prayed  for,  the  court  said: 
"We  think  the  court  was  justified  by 
the  evidence  in  concluding  that 
neither  the  minor  complainant  nor  his 
mother,  whose  name  was  used  in  said 
pretended  legal  proceeding  as  his  next 
friend,  authorized  such  action  to  be 
instituted,  or  had  any  knowledge  that 
it  was  pending  in  court.  The  bill 
charged  that  the  summons  was  issued, 
and  the  declaration,  plea,  and  replicit- 
tion  filed,  on  the  same  day  the  judg- 
ment was  entered ;  and  we  find  no  de- 
nial of  such  allegations  in  the  answer. 
It  appeared,  also,  in  the  evidence,  that 
the  declaration  was  filed  at  the  re- 
quest of  the  representative  of  the  &p- 
pellant  company,  and  that  such  repre- 
sentative agreed  with  the  iattorney 
who  filed  the  same  that  he  would  pay 
the  fee  for  his  services.  The  chan- 
cellor was  amply  justified  in  regard- 
ing the  proceedings  in  the  -  court  as 
but  formal,  and  as  intended  solely  to 
employ  the  functions  and  powers  of 
the  court  to  give  validity  to  the  prior 
agreement  of  the  representative  of  the 
company  and  the  attorney,  ■  who  as- 
sumed to  be  the  representative  of  the 
minor  plaintiff  and  his  mother.  The 
evidence  also  warranted  the  view  that 
neither  the  minor  plaintiff  nor  his 
mother  agreed  to  settle  the  claim,  or 
authorized  such  attorney  to  mt^ce  any 
settlement  of  the  claim  of  the  plain- 
tiff. Moreover,  the  plaintiff,  being  a 
minor,  would  not  be  bound  by  any 
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agreement  made  with  him,  nor  had  his 
mother,  by  reason  of  the  parental  rela- 
tion, any  legal  right  to  compromise 
and  settle  his  right  of  action.  When 
the  alleged  settlement  was  made,  the 
mother,  of  the  plaintiff  had  not  been 
appointed  or  recognized  by  the  court 
as  his  next  friend,  and  had  no  power 
to  act  or  bind  him  in  that  capacity. 
Had  she  been  appointed  to  prosecute 
the  suit  as  next  friend  of  the  infant, 
or  recognized  by  the  court  as  acting 
in  that  capacity,  she  would  have  had 
'power  to  claim  and  pursue  the  rights 
of  the  infant,  and  powerless  to  yield 
or  cede  it  to  others.'  .  .  .  And 
would  have  had  no  power  to  make 
settlement  of  the  demand  of  the  infant 
except  by  leave  of  the  court.  .  .  . 
It  does  not  appear  that  the  case  was 
settled  by  leave  of  the  court,  but  the 
record  purports  to  show  it  was  sub- 
matted  to  the  court  for  trial  and  de- 
cided. The  chancellor  correctly  held 
the  appellee  was  not  concluded  by  the 
alleged  settlement  or  compromise  of 
his  claim,  or  by  the  judgment  pro- 
cured to  be  entered  in  pursuance  of 
such  agreement." 

So,  in  Missouri  P.  R.  Co.  v.  Lasca 
(1909)  79  Kan.  311,  21  L.R.A.(N.S.) 
339,  99  Pac.  616,  17  Ann.  Cas.  605,  the 
<:ourt  set  aside  a  consent  judgment 
rendered  in  a  friendly  suit  commenced 
by  the  parents  of  a  minor  in  his  be- 
half to  recover  damages  for  a  personal 
injury  to  the  minor,  the  suit  having 
been  commenced  in  accordance  with 
an  agreement  for  the  compromise  of 
the  claim.  The  rule  is  here  stated 
that  "the  parent  has  no  implied  au- 
thority to  compromise  or  settle  a 
minor's  cause  of  action. 
Neither  has  a  parent  authority  to  con- 
sent to  the  judgment  to  be  rendered 
against  his  infant  child;  and,  when 
admitted  to  prosecute  or  defend  as  a 
next  friend  or  guardian  ad  litem,  he 
cannot,  by  admissions  or  stipulations, 
surrender  the  substantial  rights  of 
the  infant.  .  .  .  The  nerd;  friend, 
being  intrusted  with  the  rights  of 
the  infant  so  far  as  they  are  involved 
in  the  cause,  and  acting  under  re- 
sponsibility to  the  court  and  to  the  in- 
fant, may  negotiate  for  a  fair  adjust- 
ment of  the  controversy.    ...    He 


may  not,  however,  bind  the  infant  by 
such  settlement;  it  can  only  become 
effective  when  given  due  judicial  sanc- 
tion, .  .  .  and  this  must  be  upon  a 
real,  and  not  a  perfunctory,  hearing. 
The  attempted  compromise  does  not 
become  effective  by  the  consent  of  the 
next  friend,  but  by  the  judgment  of 
the  court,  acting  upon  the  facts  ju- 
dicially ascertained." 

In  Piccianb  v.  Duluth,  M.  &  N.  R.  Co. 
(1907)  102  Minn.  21,  112  N.  W.  885,  a 
judgment  of  dismissal  of  an  action 
brought  by  an  infant  by  his  next 
friend  to  recover  for  personal  inju- 
ries, entered  pursuant  to  a  stipilation 
of  dismissal  filed  with  the  clerk  of  the 
court,  was  subsequently  set  aside  by 
the  trial  court  upon  application  of  the 
minor  through  his  next  friend,  on  the 
claim  that  the  judgment  was  entered 
without  regard  to  the  minor's  real  in- 
terest and  right  to  recover,  and  that 
no  part  of  the  consideration  was  re- 
ceived by  him,  it  having  been  paid  to 
his  father,  who  used  it  for  other  pur- 
poses. In  sustaining  the  trial  court 
in  setting  aside  the  judgment,  the 
court  on  appeal  said :  "The  court  may 
always,  for  a  good  cause,  review  its 
orders.  The  judgment  of  dismissal 
was  entered  on  the  bare  stipulation  by 
order  of  the  judge,  without  any  knowl- 
edge of  or  investigation  of  the  facts. 
It  was  made  by  the  parent,  without 
any  consultation  with  or  advice  of 
counsel.  At  the  earliest  opportunity 
after  being  made  acquainted  with  the 
facts,  counsel  for  the  child,  although 
in  the  name  of  the  parent,  applied  to 
the  court  for  relief  to  set  it  aside  up- 
on the  ground  that  it  was  inadvertent- 
ly made.  The  court,  upon  being  ad- 
vised of  the  nature  of  the  settlement 
and  the  manner  in  which  it  had  been 
entered  into,  reviewed  its  former  ac- 
tion. Under  those  circumstances  the 
court  had  not  lost  jurisdiction.  We 
assume  that  appellant's  representa- 
tives proceeded  in  good  faith  in  the 
belief  that  it  was  justified  in  effecting 
a  settlement  in  the  manner  shown  for 
the  purpose  of  avoiding  a  vexatious 
lawsuit.  But  the  views  of  appellant 
and  its  counsel  as  to  the  validity  of 
the  boy's  claim  were  not  con- 
trolling.    It  cannot  be  assumed  that 
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tiie  minor's  interests  were  fully  repre- 
sented ;  his  counsel  and  the  court  hav- 
ing been  ignored.  Negotiations  and 
contracts  brought  about  in  such  a 
manner  are  open  to  close  inspection, 
and  in  this  case  the  court  was  fully 
justified  in  canceling  its  former  order 
and  reinstating  the  case." 

And  see  upon  this  point  the  reported 
case  (Cabroll  v.  Atlantic  Steel  Co. 
ante,  660),  which  holds  that  where  an 
action  by  a  minor  through  his  next 
friend  to  recover  for  personal  inju- 
ries is  merely  formal,  and  only  to  ef- 
fectuate a  settlement  theretofore 
made  between  the  parties,  and  a  judg- 
ment is  rendered  therein  without  any 
judicial  investigation  of  the  facts,  it 
will  be  set  aside  at  the  instance  of 
the  infant. 

So,  in  Leslie  v.  Proctor  &  G.  Mfg. 
Co.  (1917)  102  Kan.  159,  L.R.A.1918C, 
65,  169  Pac.  193,  where  a  judgment  was 
entered  by  consent  of  the  parties  in  an 
action  by  an  infant  through  his  next 
friend  to  recover  damages  for  personal 
injuries,  and  there  was  no  judicial  in- 
vestigation of  the  merits  of  the  case 
or  the  rights  of  the  plaintiff,  or  any 
judicial  examination  of  the  facts  made 
by  the  court  to  determine  whether  the 
settlement  was  reasonable  and  proper, 
it  was  set  aside  at  the  instance  of  the 
infant. 

In  Sawitzke  v.  Peters  Mach.  &  Mfg. 
Co.  (1919)  29  Ohio  C.  A.  518,  a  judg- 
ment rendered  by  consent  in  favor  of 
the  injured  minor,  his  mother  acting 
as  his  next  friend,  and  the  plaintiff 
not  being  represented  by  any  attor- 
ney, but  the  attorney  for  the  defend- 
ant acting  in  his  behalf  in  filing  in  his 
behalf  a  bill  of  particulars,  was  set 
aside  at  the  instance  of  the  plaintiff. 
The  court  said  that  the  plaintiff's  in- 
fancy "precluded  him  from  making 
any  binding  agreement  of  settlement 
or  taking  any  part  in  a  court  proceed- 
ing which  would  be  binding  on  him; 
and  that  his  mother,  neither  as  next 
friend  nor  as  guardian  for  the  suit, 
could  waive  any  of  his  rights  or  enter 
into  any  agreement  or  arrangement 
binding  on  him;  the  office  of  next 
friend  is  solely  to  bring  the  infant 
into  court  because  of  his  legal  inabil- 
ity to  present  his  own  case;  the  next 


friend  can  do  nothing  which  may  in- 
jure the  righta  of  the  infant,  and  his 
admissions  are  not  binding  upon  the 
infant ;  the  next  friend  cannot  release 
a  cause  of  action,  nor  compromise,  nor 
submit  it  to  an  arbitration."  And  see 
also  Rupert  v.  Cincinnati  Traction 
Co.  (1918)  29  Ohio  C.  A.  238,  which 
holds  that  the  court  of  common  pleas 
has  jurisdiction  of  a  petition  to  set 
aside  a  judgment  rendered  in  favor  of 
minor  plaintiffs,  where  the  suit  was 
brought  by  a  guardian  and  next 
friend,  who  had  no  warrant  or  author- 
ity to  act  in  that  capacity,  and  no  trial 
was  had,  no  testimony  taken,  and  no 
investigation  made  of  the  facts,  but 
the  judgment  was  entered  to  carry  out 
an  agreement  theretofore  made  for  the 
settlement  of  the  claim  of  the  infant 
for  personal  injuries. 

In  this  connection,  while  not  within 
the  scope  of  the  note,  attention  is 
called  to  Interstate  Coal  Co.  v.  Trivett 
(1913)  155  Ky.  825,  160  S.  W.  728, 
which  holds,  where,  after  suit  was  in- 
stituted to  recover  for  personal  in- 
jury to  an  infant,  a  compromise  was 
made  with  him  and  his  mother,  that 
the  infant  might  continue  the  prosecu- 
tion of  the  suit  notwithstanding  this 
settlement,  he  having  caused  the 
amount  received  to  be  deposited  with 
the  clerk  of  the  court  as  a  tender  to 
the  defendant. 

And  see  Gouanillou  v.  Indhstrial 
Acci.  Commission  (1920)  —  CaL  — , 
193  Pac.  937,  which  sustains  the  right 
of  a  minor  to  disaffirm  a  judgment 
rendered  in  a  proceeding  under  the 
Workmen's  Compensation  Act  in 
which  she  was  not  represented  as  pro- 
vided by  law,  she  not  being  repre- 
sented by  a  guardian.  The  court  said 
that  the  minor  had  the  right  incident 
to  minority,  of  disaffirming  the  award 
of  the  commission  rendered  in  such 
proceeding  within  a  reasonable  time 
after  reaching  the  age  of  majority. 

Compare  with  Clark  v.  Southern 
Can  Co.  (1911)  116  Md.  85,  36  L.R.A. 
(N.S.)  980,  81  Atl.  271,  where  the  set- 
tlement was  made  by  an  infant 
through  her  next  friend,  of  a  pending 
action  to  recover  for  personal  inju- 
ries, and  an  order  was  entered  in  ac- 
cordance with  the  terms  of  the  settle- 
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ment,  "agreed  and  settled,"  it  was  held 
that  the  infant  could  not  thereafter 
brintr  another  action  to  recover  for 
the  same  injury,  entirely  ignoring  the 
former  action  and  the  settlement 
thereof.  The  court  said :  "We  think, 
from  both  principle  and  authorities, 
that  the  release  in  the  prior  case,  and 
the  orders  based  thereon  upon  which 
the  entry  of  "agreed  and  settled"  was 
made  under  the  eye  and  with  the  sanc- 
tion of  the  court  in  that  case,  cannot, 
from  the  facts  and  circumstances  here 
disclosed,  be  annulled  and  set  aside 
by  the  collateral  proceeding  there- 
after instituted  by  the  appellant 
against  the  appellee,  and  from  the 
judgment  in  which  case  this  appeal  is 
taken.  The  appellant  is  asking  in  a 
collateral  proceeding  instituted  in  a 
court  of  law  that  a  judgment  previous- 
ly entered  in  a  prior  case  by  the  same 
court,  in  a  suit  brought  to  recover  for 
the  same  injuries  for  the  recovery  of 
which  this  suit  is  instituted,  be  set 
aside  and  annulled.  The  plaintiff's 
remedy  in  this  case  was  either  by  mo- 
tion to  strike  out  the  judgment  filed 
in  due  season  in  the  court  in  which 
the  judgment  was  entered,  or  by  a  di- 
rect proceeding  instituted  in  a  court 


of  equity  within  a  reasonable  time 
after  the  discovery  of  the  facts  which 
are  supposed  to  establish  the  fraud 
for  the  setting  aside  and  annulment  of 
the  judgment.  Instead,  however,  of 
pursuing  the  remedy  suggested,  the 
plaintiff  waited,  after  the  discovery  by 
her  of  the  alleged  misrepresentations 
and  fraud  of  which  she  complains, 
and  after  such  had  been  made  known 
to  her  counsel,  for  nearly  a  year,  when 
these  proceedings  were  instituted." 

In  Tripp  v.  Gifford  (1891)  155  Mass. 
108,  31  Am.  St.  Rep.  530,  29  N.  E.  208, 
in  holding  that  a  settlement  made  out 
of  court  by  the  next  friend  of  an  in- 
fant was  not  binding  upon  the  infant, 
the  court  said :  "Unless  such  a  settle- 
ment is  affirmed,  either  in  terms  if 
brought  to  the  attention  of  the  court, 
or  by  an  entry  of  judgment  in  regular 
course,  it  may  fairly  be  held  invalid. 
If  it  is  not  of  such  a  nature  as  to 
commend  itself  to  counsel,  to  whom,  as 
well  as  to  the  next  friend,  the  infant 
has  a  right  to  look  for  protection,  it 
ought  not  to  stand  unless  sanctioned 
by  the  court.  It  is  no  injustice  to  a 
defendant  to  hold  that  the  infant  is 
not  concluded  until  the  cause  is  dis- 
posed of  by  judgment."         A.  G.  S. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

HENRY  WICKUFF  CRENSHAW,  Alias  Wick  Crenshaw,  Plff.  in  Ert 

JUinots  Supreme  Court  — June  22,  1921. 
(298  lU.  412,  131  N.  E.  576.) 

Homicide  —  murder  —  striking  with  fist. 

1.  No  inference  of  an  intent  to  kill  is  warranted  from  the  striking  of  a 
person  on  the  head  with  the  fist,  although  death  results,  so  as  to  con- 
stitute murder. 

[See  note  on  this  question  beginning  on  page  675.] 


—  probable  consequence  of  act. 

2.  Although  one  is  presumed  to  have 
intended  the  reasonable  and  probable 
consequences  of  his  act,  intent  to  kill 
cannot  be  presumed  from  striking  one 
with  the  fist,  although  death  results, 
if  such  result  was  not  a  probable  con- 
sequence of  the  act. 

[See  18  R.  C.  L.  741,  745.] 


—  effect  of  disparity  in  size  of  persons. 

3.  That  one  assaulting  another  with 
his  fist  is  5  or  6  inches  taller  and  50 
pounds  heavier  than  the  latter  does 
not  render  a  fatal  result  of  the  assault 
a  natural  or  probable  result  of  it,  so 
as  to  constitute  murder. 
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Error  to  the  Circuit  Court  for  Hancock  County   (Waggoner,  J.) 
review  a  judgment  convicting  defendant  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


to 


Mr.  Clyde  P.  Johnson,  for  plaintiff 
in  error: 

It  is  indispensable,  before  one  can 
be  convicted  of  the  crime  of  murder, 
that  the  act  be  done  with  malice  afore- 
thought, either  expressed  or  implied. 

People  V.  Bisaett,  246  111,  516,  92  N. 
E.  949;  People  v.  Bartley,  263  111.  69, 
104  N.  E.  1057. 

The  malice  requisite  to  murder  will 
be  presumed  or  implied  only  where 
the  act  is  committed  deliberately,  and 
is  likely  to  be  attended  with  dangerous 
consequences. 

Perry  v.  People,  14  111.  496;  Fried- 
erich  v.  People,  147  111.  310,  35  N.  E. 
472. 

A  blow  struck  with  the  fist  is  not 
such  an  unlawful  act  as,  in  its  conse- 
quences, would  naturally  tend  to  de- 
stroy the  life  of  a  human  being  under 
any  conditions  reasonably  to  be  an- 
ticipated. 

People  V.  Mighell.  254  111.  53,  98  N. 
E.  236;  People  ▼.  Lurie,  276  111.  630, 
115  N.  E.  130. 

Defendant,  if  guilty  of  anjrthing 
under  the  facts  in  the  case,  is  guilty 
of  no  more  than  involuntary  man- 
slaughter. 

People  V.  Mighell,  254  111.  63,  98  N. 
E.  236;  People  v.  Lurie,  276  111.  630, 
115  N.  E.  130;  People  v.  Pilewski,  296 
111.  68,  128  N.  E.  801. 

A  conviction  of  murder  will  be  set 
aside  where  the  evidence  entirely  fails 
to  establish  the  crime  of  murder  as 
charged,  and  shows  only  manslaughter. 

People  V.  Bartley,  263  111.  69,  104 
N.  E.  1057. 

Messrs.  Edward  J.  Bnindage,  Attor- 
ney General,  Albert  D.  Rodenbeig,  As- 
sistant Attorney  General,  Lee  Sieben* 
bom,  and  (yilarras.  Wood,  &  Walker, 
for  the  State: 

The  threats  of  defendant  to  kill  were 
sufficient  to  justify  the  jury  in  finding 
a  deliberate  intent  to  kill  which  estab- 
lishes express  malice. 

Lathrop  v.  People,  197  111.  175,  64 
N.  E.  385;  Palmer  v.  People,  138  111. 
357,  32  Am.  St.  Rep.  146,  28  N.  E.  130; 
McCoy  V.  People,  175  111.  233,  51  N,  E. 
777;  Henry  v.  People,  198  111.  187,  65 
N.  E.  120. 

In  this  case  there  was  not  only  no 
considerable  provocation,  but  there 
was  absolutely  no  provocation;  hence 
malice  must  be  implied. 

Davidson  v.  People,  90  III.  222;  Cros- 


bv  V.  People,  137  111.  325,  27  N.  E.  49; 
Peri  V.  People,  65  111.  23;  People  v. 
Venckus,  278  111.  130,  115  N.  E.  880; 
Dunaway  v.  People,  110  111.  333,  61  Am. 
Rep.  686,  4  Am.  Crim.  Rep.  60. 

The  acts  of  the  defendant  determine 
his  intention. 

Spies  V.  People,  122  111.  174,  3  Am. 
St.  Rep.  320, 12  N.  E.  865, 17  N.  E.  898, 
6  Am.  Crim.  Rep.  570;  Mayes  v.  Peo- 
ple, 106  111.  806,  46  Am.  Rep.  698. 

It  was  not  essential  that  death 
should  have  been  the  probable  and 
reasonable  result  of  defendant's  act 
in  striking  the  deceased.  It  is  suffi- 
cient that  death  or  great  bodily  harm 
was  the  natural  result. 

Adams  v.  People,  109  111.  444,  50  Am. 
Rep.  617,  4  Am.  Crim.  Rep.  361. 

The  difference  in  the  size  of  the  men, 
and  the  rapid  retreat  of  defendant 
after  the  fatal  blow,  were  sufficient 
to  justify  the  jury  in  finding  that  he 
had  an  abandoned  and  malignant  heart 
when  he  killed  Langford. 

Peri  V.  People,  65  111.  23;  People  v. 
Venckus,  278  111.  ISO,  116  N.  E.  880; 
Dunaway  v.  People,  llO  III.  333,  51  Am. 
Rep.  686,  4  Am.  Crim.  Rep.  60. 

Farmer,  J.,  delivered  the  opinion 
of  the  coiul;: 

Henry  Wicldiil  Crenshaw  was  in- 
dicted by  the  grand  jury  of  Hancock 
county  for  the  murder  of  Bertie  L. 
Langford.  The  indictment  charged 
the  homicide  was  committed  by  de- 
fendant striking  Langford  with  his 
right  hand  and  clenched  fist.  De- 
fendant pleaded  not  guilty.  The 
jury  found  him  guilty  of  murder  in 
manner  and  form  as  charged  in  the 
indictment,  and  fixed  his  punish- 
ment at  imprisonment  for  fifteen 
years  in  the  penitentiary.  The 
court  overruled  a  motion  for  a  new 
trial  and  in  arrest  of  judgment,  and 
rendered  judgment  on  the  verdict. 
Defendant  has  sued  out  a  writ  of 
error. 

The  homicide  occurred  August  26, 
1920,  while  the  parties  were  at  a 
county  fair  at  Carthage,  Hancock 
county.  Defendant  and  the  de- 
ceased had  no  personal  acquaint- 
ance. They  had  attended  the  fair 
and  accidentally  met  on  the  fair 
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irrounds  about  5  o'clock  in  the  after- 
noon. Deceased  was  with  a  party 
of  men  and  women  and  they  were 
proceeding:  to  leave  the  fair  sncounds. 
Defendant  was  looking  for  the  man 
he  had  come  to  the  fair  with,  when 
he  met  deceased.  He  asked  him  if 
his  name  was  Langrford,  and  de- 
ceased replied  it  was.  Defendant 
then  asked  deceased  to  step  to  one 
side  with  him,  indicating  a  direction 
where  there  were  very  few  people, 
and  said  he  would  like  to  talk  to  de- 
ceased. Deceased  said  he  would 
rather  meet  him  some  other  time 
and  place.  Defendant  then  asked 
Langford  why  he  had  been  talking 
about  him  and  threatening  to  kill 
him.  Langford  said  he  did  not 
know  he  had  done  so.  A  number  of 
witnesses  testified  defendant  told 
Langford  he  had  been  talking  about 
him,  cursed  him,  called  him  a  vile 
name,  and  said  if  Langford  would 
go  with  him  to  some  other  place  he 
would  kill  him.  Langford  told  de- 
fendant he  was  mistaken  and  turned 
to  walk  away.  Defendant  caught 
deceased  by  tiie  arm,  turned  him 
partially  around,  and  said  for  two 
cents  he  would  kill  him  right  there. 
He  immediately  struck  deceased  on 
the  side  of  his  face  or  head  with  his 
clenched  fist  and  knocked  him  down. 
Deceased  was  carried  to  an  emer- 
gency hospital,  where  he  died  in  a 
few  minutes.  A  post  mortem  dis- 
closed a  dislocation  of  the  second 
and  third  vertebrsB  (or  a  broken 
neck)  as  the  cause  of  death,  and  the 
proof  shows  that  was  attributable 
only  to  the  blow  struck  by  defend- 
ant. Immediately  after  striking  de- 
ceased defendant  walked  away  and 
mingled  with  the  crowd. 

It  appears  deceased  and  his  wife 
were  not  living  together,  and  that 
she  and  defendant  had  been  keeping 
company  with  each  other.  One  wit- 
ness testified  on  behalf  of  defendant 
that  deceased  had  told  him  about  a 
year  before  the  homicide  that  if  he 
knew  defendant  and  found  him  he 
would  have  it  out  with  him ;  that  he 
would  make  him  step  some,  and, 
putting  his  hand  on  his  right  hip 
pocket,  said  he  had  the  goods  to 
15  A.L.R.— 43. 


CRENSHAW.  «7S 

ttl  ».  B.  Sit.) 

make  defendant  step.  Witness  com- 
municated the  threats  to  defendant 
the  same  day  they  were  made.  An- 
other witness  testified  that  four  or 
five  weeks  prior  to  the  homicide  de- 
ceased inquired  of  him  ■  if  he  had 
seen  defendant,  and  said  if  he  ever 
met  him  he  would  get  defendant  or 
defendant  would  get  him ;  that  at  a 
subsequent  time  deceased  said  he 
hoped  defendant  would  be  at  the 
fair ;  that  he  was  going  to  get  him, 
and  showed  the  witness  a  38-caliber 
revolver,  and  said,  "That  is  the  baby 
that  will  get  him."  Witness  said  he 
told  defendant  of  the  threats,  and' 
defendant  said  he  had  done  nothing 
to  deceased  and  would  let  him  alone 
as  long  as  he  let  defendant  alone. 
Another  witness  testified  that  the 
morning  of  the  homicide,  between  9 
and  10  o'clock,  Langford  said  that 
if  he  and  defendant  ever  came  to- 
gether there  would  be  trouble,  and 
that  it  would  not  be  very  far  off. 
This  was  not  communicated  to  de- 
fendant beiore  the  homicide.  De- 
fendant testified  in  his  own  behalf 
and  did  not  differ  materially  vdth 
the  witnesses  for  the  state  as  to  the 
conversation  between  him  and  de- 
ceased, except  as  to  calling  deceased 
a  vile  name  and  saying  he  would  kill 
him.  He  testified  when  deceased 
turned  away  from  him  he  touched 
him  on  the  arm  and  told  him  he 
wanted  him  to  quit  following  de- 
fendant around ;  that  deceased  then 
turned  toward  defendant,  threw  his 
hand  to  his  hip  pocket,  and  defend- 
ant then  struck  him.  'The  same  wit- 
ness who  testified  to  threats  of  de- 
ceased the  morning  of  the  homicide, 
and  who  is  a  brother  of  deceased's 
divorced  wife,  testified  he  saw  the 
parties  at  the  time  of  the  alterca- 
tion ;  that  he  could  not  hear  any- 
thing they  said,  but  he  saw  defend- 
ant tap  deceased  on  the  shoulder  and 
saw  deceased  throw  his  hand  to  his 
hip,  whereupon  defendant  struck 
him.  It  is  highly  improbable  from 
the  testimony  that  any  such  action 
of  the  deceased  occurred.  The  tes- 
timony of  a  considerable  number  of 
disinterested  witnesses  shows  that 
deceased  showed  no  anger  and  made 
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no  attempt  to  resent  defendant's  in- 
sultinsr  language,  but  started  to  get 
away  from  him,  when  defendant 
caught  him  by  the  arm,  caused  him 
to  partly  turn  around,  and  then 
struck  him  on  the  side  of  the  face 
or  head.  No  weapon  of  any  kind 
was  found  on  deceased.  The  as- 
sault of  deceased  was  wholly  un- 
provoked and  unjustified  by  any 
word  or  act  at  the  time. 

The  only  question  discussed  in  the 
brief  of  defendant  is  whether  the 
conviction  for  murder  was  justified. 
To  constitute  the  killing  murder  it 
'  must  be  done  with  malice  afore- 
thought, express  or  implied.  Ex- 
press malice  is  the  deliberate  inten- 
tion to  take  the  life,  of  another, 
which  is  manifested  by  circum- 
stances capable  of  proof.  It  is  im- 
plied where  no  considerable  provo- 
cation appears,  or  where  all  the 
circumstances  show  an  abandoned 
or  malignant  heart.  Grim.  Code,  § 
140  (Kurd's  Rev.  Stat.  1919,  chap. 
38).  Manslaughter  is  the  killing  of 
a  human  being  without  malice,  ex- 
press or  implied,  and  without  de- 
liberation. It  must  be  voluntary, 
caused  by  a  provocation  apparently 
sufficient  to  make  the  passion  irre- 
sistible, or  involuntary,  in  the  com- 
mission of  an  unlawful  act  without 
due  caution  or  circumspection. 
Grim.  Gode,  §8  143,  144.  Involun- 
tary manslaughter  is  the  killing  of 
a  human  being  without  intent  to  do 
30,  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  which  might 
produce  such  consequences  in  an  un- 
lawful manner,  where  the  involun- 
tary killing  happens  in  the  commis- 
sion of  an  unlawful  act  which 
naturally  tends  to  destroy  life,  or  is 
committed  in  the  prosecution  of  a 
felonious  intent.  Grim.  Gode,  §  145. 
The  circumstances  which  distin- 
guish murder  from  manslaughter 
have  been  passed  upon  by  this  court 
in  many  cases.  Malice  necessary  to 
constitute  a  killing  murder  is  pre- 
sumed where  the  act  is  deliberate 
and  is  likely  to  be  attended  with 
dangerous  or  fatal  consequences. 
Perry  v.  People,  14  111.  496 ;  Fried- 
erich  v.  People,  147  111.  310, 35  N.  E. 


472.  Death  or  great  bodily  harm 
must  be  the  reasonable  or  probable 
consequence  of  the  act  to  constitute 
murder.  Adams  v.  People,  109  111. 
444,  50  Am.  Rep.  617,  4  Am.  Grim. 
Rep.  351;  Dunaway  v.  People,  110 
111.  333,  51  Am.  Rep.  686,  4  Am. 
Grim.  Rep.  60;  Grosby  v.  People, 
137  111.  325,  27  N.  E.  49.  The  strik- 
ing of  a  blow  with  the  fist  on  the 
side  of  the  face  or  Homicide- 
head  is  not  likely  to  murdeis-Btrtning 
be  attended  with  """  •'*' 
dangerous  or  fatal  consequences, 
and  no  inference  of  an  intent  to  Mil 
is  warranted  from  the  circum- 
stances disclosed  by  the  proof  in 
this  case.  The  act  of  defendant  in 
striking  deceased  was  unlawful,  but 
it  is  clear  from  the  evidence  that  it 
was  not  delivered  with  the  intent  of 
causing  deatii.  The  people  contend 
that  proof  of  defendanf^s  statement 
to  deceased  that,  if  he  would  go 
with  him,  he  would  kill  him,  or  that 
for  two  cents  he  would  kill  him 
right  there,  shows  the  intent  of 
the  defendant  was  murder.  Even 
though  it  may  be  said  to  indicate  a 
desire  on  the  part  of  defendant  to 
take  the  life  of  deceased,  his  act  in 
striking  with  the  bare  fist  was  not 
committed  for  the  purpose  of  carry- 
ing into  effect  any  intention  of  that 
kind  which  the  defendant  may  have 
had  in  mind.  The  defendant  is  pre- 
sumed to  have  intended  the  reason- 
able and  probable  consequences  of 
his  act,  but,  death  _pr„„„,„e 
not  bemg  a  reason-  con«eaaeiice  of 
able  or  probable  *"*' 
consequence  of  a  blow  with  the  bare 
fist,  he  is  not  presumed  to  have  in- 
tended it  to  produce  that  result,  and, 
if  he  did  not;  the  crime  would  be 
manslaughter,  and  not  murder.  In 
People  V.  Mighell,  254  111.  53,  98  N. 
E.  236,  defendant  was  indicted  for 
murder.  The  death  resulted  from 
a  blow  from  the  bare  fist.  The  de- 
fendant was  attempting  to  adminis- 
ter punishment  to  the  deceased  for 
insulting  remarks  made  to  a  lady 
relative  of  defendant.  The  court 
said  there  was  not  the  slightest  rea- 
son to  suppose  defendant  contem- 
plated death  or  serious  injury  to  the 
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deceased,  that  the  act  would  not,  in 
its  consequences,  naturally  tend  to 
destroy  life,  or  that  such  a  result 
could  reasonably  be  anticipated.  It 
was  held  the  crime  could  not  be 
murder,  but  was  manslaughter. 
That  case,  in  principle,  cannot  be 
distinguished  from  this. 

The  people  argue  that  the  differ- 
ence in  the  size  of  the  two  men  was 
such  that  the  blow  was  likely  to  be 
attended  with  fatal  consequences. 
Defendant  was  5  or  6  inches  taller 
and  about  50  pounds  heavier  than 
deceased.  There  might  be  a  case  in 
which   the   disparity   in   size   and 
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strength  of  the  parties  might  be  so 
great  that  a  blow  delivered  with  a 
bare  fist  might  reasonably  be  ex- 
pected to  result  in  dangerous  or 
fatal  consequences,  but  there  was  no 
such  difference  in  _e«,et  of 
the  two  men  in  this  di-panty  in  hUv 
case  that  a  blow  "'  >••"»"-• 
with  the  fist  by  the  larger  man 
would  naturally  or  probably  cause 
death.  The  evidence  was  insuffi- 
cient to  warrant  the  conviction  for 
murder. 

The  judgment  is  reversed  and  the 
cause  remanded  to  the  Circuit  Court 
for  a  new  trial. 


ANNOTATION. 
Inference  of  intent  tb  kOI  wrfiere  IdlBng  b  by  blow  witbout  weapon. 


Xnteat  to  kill  not  inferxed. 

Since  death  is  not  the  natural  or 
probable  result  of  a  blow  with  the 
hand,  it  seems  that  no  intent  to  kill 
will,  under  ordinary  circumstances, 
be  presumed,  though  death  results 
from  an  assault  thus  committed. 

Thus,  it  is  held  in  the  reported  case 
(People  t.  Crenshaw,  ante,  671) 
that  no  inference  of  an  intent  to  kill 
was  warranted,  from  the  fact  that 
death  was  caused  by  the  striking  of  a 
blow  with  the  fist,  the  act  being  un- 
likely to  cause  death  or  serious  bodily 
barm  as  a  reasonable  or  probable  con- 
sequence of  its  commission,  and  the 
defendant  could  not  be  presumed  to 
have  intended  it  to  produce  such  a 
result,  so  as  to  make  him  guilty  of 
the  crime  of  murder,  although  he  had 
threatened  to  kill  the  person  as- 
saulted, and  was  a  larger  and  stronger 
man  than  the  latter.  See  also  Thomas 
V.  Com.  (1905)  27  Ky.  L.  Rep.  794,  86 
S.  W.  694,  set  out  infra  in  this  note. 

So,  in  People  v.  Mighell  (1912)  254 
111.  53,  98  N.  E.  236,  wherein  it 
appeared  that  a  man  was  killed  by  a 
blow  from  the  bare  fist,  inflicted  by 
the  defendant  while  attempting  to 
administer  punishment  for  insulting 
remarks  made  to  a  female  relative  of 
the  defendant,  the  court  said  that 
there  was  not  the  slightest  reason  to 
suppose  that  the  defendant  contem- 
plated death  or  serious  injury;  that 


the  act  of  striking  would  not,  in  its 
consequences,  naturally  tend  to  de- 
stroy life;  that  such  a  result  could  not 
reasonably  be  anticipated;  and  that 
therefore  the  defendant  was  not  guilty 
of  murder,  but  of  manslaughter. 

In  People  v.  Munn  (1884)  65  Cal. 
211,  8  Pac.  650,  6  Am.  Crim.  Rep.  431, 
a  case  wherein  it  appeared  that  the 
killing  was  the  result  of  several  blows 
struck  with  the  fist,  which  were  not 
shown  to  have  been  intended  to  kill,  a 
charge  to  the  effect  that  the  defendant 
was  presumed  to  have  intended  all  the 
"possible"  consequences  of  his  act  was 
held  to  be  erroneous.  It  was  said  in 
that  case  by  way  of  dictum:  "In  the 
trial  of  cases  of  homicide  committed 
by  violence,  it  is  almost  always 
important  to  consider  the  character  of 
the  weapon  with  which  the  homicide 
was  committed,  and  all  through  the 
cases  great  emphasis  is  laid  on  the 
fact  that  a  weapon  likely  to  produce 
death  was  used  by  the  accused.  If 
the  means  employed  be  not  dangerous 
to  life,  or,  in  other  words,  if  the  blows 
causing  death  are  inflicted  with  the 
fist,  and  there  are  no  aggravating 
circumstances,  the  law  will  not  raise 
the  implication  of  malice  afore- 
thought, which  must  exist  to  make  the 
crime  murder.  The  distinguishing 
characteristic  respecting  the  two 
crimes  of  murder  and  manslaughter 
is  malice.     Without  the  presence  of 
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this  element  of  malice  the  crime  does 
not  reach  the  higher  degree  of  murder, 
but  amounts  simply  to  manslaughter." 

Intent  to  klU  inferred. 

In  a  number  of  cases  it  has  been 
held  that  an  assault  without  a 
weapon  may  be  attended  with  such 
circumstances  of  violence  and  brutal- 
ity that  an  intent  to  kill  will  be  pre- 
sumed. 

Thus,  in  State  v.  John  (1903)  172 
Mo.  220,  95  Am.  St.  Rep.  513,  72  S.  W. 
525,  wherein  it  appeared  that  the 
defendant,  while  engaged  in  his  occu- 
pation as  dog  catcher,  provoked  the 
derision  of  some  boys  on  the  street, 
who  aroused  him  to  anger  and  caused 
him  to  attack  a  bystander,  whom  he 
killed  by  striking  him  on  the  jaw  with 
his  fist,  it  was  held  that,  under  the  cir- 
cumstances, the  defendant  must  be  pre- 
sumed to  have  intended  to  kill.  The 
court  said:  "The  court  prbperly  in- 
structed the  jury  that  a  man  is 
presumed  to  intend  the  natural  and 
probable  consequences  of  his  acts, 
...  and  a  strong,  brawny  man  will 
not  be  allowed  to  approach  an  un- 
offending citizen  in  a  public  highway 
and  deal  him  a  deadly  blow  with  his 
fist  in  a  vital  part,  and  when  death, 
the  natural  consequence  of  his  act, 
ensues,  be  heard  to  say  that  he  merely 
intended  to  punish  him,  and  not  to 
kill  him." 

So,  where  the  evidence  showed  that 
the  defendant  made  an  unprovoked 
assault  on  one  with  whom  he  had  just 
exchanged  words  of  friendly  greeting, 
wantonly  striking  the  latter  with  his 
fist,  and  felling  him  to  the  ground, 
from  which  blow  and  fall  death  re- 
sulted, it  was  held  in  State  v.  Hyland 
vl898)  144  Mo.  302,  46  S.  W.  196,  that 
the  killing  was  as  much  murder  as  if 
the  defendant  had  shot  with  a  loaded 
revolver  or  stabbed  with  a  sword. 
The  court  said :  "In  this  case  no  doubt 
whatever  can  exist  that  the  blow  was 
premeditated  and  unsuspected  by  the 
victim,  that  it  was  intentional,  and 
that  defendant  must  be  held  to  have 
intended  all  the  natural  consequences 
that  ensued,  and  that  the  death  of 
deceased  was  the  immediate  and 
natural  consequence  of  that  blow." 


In  M'Whirt's  Case  (1846)  3  Gratt. 
(Va.)  594,  46  Am.  Dec.  196,  it  was 
contended  that  blows  inflicted  by  the 
defendant,  using  his  hands  and  feet, 
were  intended  as  chastisement  or  a 
whipping  administered  to  the  defend- 
ant's son,  and  were  not  intended  to 
cause  death.  The  court  said :  "No  one 
can  review  these  transactions  without 
seeing  most  clearly  that  great  bodily 
harm,  at  least,  was  intended  to  be  per- 
petrated upon  the  deceased.  .  .  . 
The  fists  may  not,  indeed,  be  regarded 
generally  as  a  deadly  weapon ;  but  they 
become  most  deadly  by  blows  often 
repeated,  long  continued,  and  applied 
to  vital  and  delicate  parts  of  the  body 
of  a  defenseless,  unresisting  man  on 
the  ground.  And  if  to  the  injury  they 
are  capable  of  producing,  when 
wielded  by  a  strong  man,  you  add  all 
the  accompanying  injuries  which  the 
more  powerful  agency  of  stamping  the 
party  on  the  ground  may  inflict,  there 
might  be  strong  ground  to  infer  the 
intention,  not  merely  to  cause  great 
bodily  harm,  but  even  death  itself." 

In  Thomas  v.  Com.  (1905)  27  Ky.  L. 
Rep.  794,  86  S.  W.  694,  wherein  it  was 
shown  that  the  defendant,  after 
previously  threatening  to  kill  the 
woman  with  whom  he  was  living, 
knocked  her  down  with  his  fist  and 
kicked  her  several  times  in  the 
stomach,  side,  and  face,  from  the 
effect  of  which  injuries  she  died, 
the  court,  in  holding  that  an  instruc- 
tion on  the  subject  of  involuntary 
manslaughter  should  have  been  given 
by  the  trial  court,  said:  "In  this  case 
the  injuries  were  inflicted  by  the  hands 
and  feet  of  the  appellant.  These  are 
not  deadly  weapons  within  the  mean- 
ing of  the  law,  and  when  death  results 
unintentionally  from  their  use  in  an 
assault  the  result  is  not  murder,  but 
involuntary  manslaughter.  But  if 
appellant  intended  to  kill  his  mistress, 
or  if,  from  the  manner  and  use  of  his 
fists  and  feet,  considering  the  relative 
size  and  strength  of  the  parties,  what 
he  did  was  calculated  to  produce  death 
or  great  bodily  harm,  then  the  jury 
would  have  the  right  to  find  him  guilty 
of  murder.  As  to  whether  or  not 
murder  or  involuntary  manslaughter 
resulted  from  the  acts  of  appellant 
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was  a  question  for  the  jury  to  de- 
termine under  all  the  circumstances 
of  the  case;  and  therefore  the  refusal 
of  the  court  to  instruct  as  to  invol- 
untary manslaughter  was  prejudicial 
to  his  substantial  rights." 

In  Maulding  v.  Com.  (1916)  172  Ky. 
370, 189  S.  W.  251,  wherein  it  appeared 
that  death  was  caused  by  the  defend- 
ant striking  and  knocking  down  a  man 
and  then  stamping  on  his  head  and 
face  with  the  heel  of  his  shoe,  it  was 
contended,  on  the  strength  of  the 
decision  in  Thomas  v.  Com.  (Ky.) 
supra,  that  as  neither  the  hands  nor 
feet  of  a  person  are  deadly  weapons 
within  the  meaning  of  the  law,  and  as 
the  defendant  testified  that  he  did  not 
intend  to  kill,  an  instruction  on  the 
subject  of  involuntary  manslaughter 
should  have  been  given.  The  court, 
saying  that  it  was  not  disposed  to 
follow  the  doctrine  announced  in  the 
Thomas  Case,  or  apply  it  to  the  case 
at  hand,  added:  "'One  must  be  pre- 
sumed to  intend  the  consequences  of 
an  act  reckless  in  its  disregard  of 
human  life,  and  committed  under 
circumstances  calculated  to  endanger 
it.  If  death  results,  it  cannot  properly 
be  said  either  that  it  was  involuntary 
homicide  or  a  killing  per  infortunium.' 
And  this  is  true  whether  the  murder 
be  committed  with  a  knife,  pistol,  or 
other  deadly  weapon,  or  hands  or  feet. 
On  this  issue  the  material  inquiry  in 
every  case  is  whether  the  killing  was 
done  with  malice  and  intent  to  kill, 
and  not  the  manner  by  or  through 
which  it  was  done,  or  whether-  the 
implements  used  were  deadly  weapons 
or  not.  If  one  person  intentionally 
and  maliciously  kills  another  by 
beating  and  bruising  him  in  such  a 
manner  as  Maulding,  for  example, 
beat  and  bruised  Nickols,  the  perpe- 


trator of  the  crime  will  not  be  allowed 
to  excuse  himself  from  the  conse- 
quences of  his  acts,  or  to  lessen  their 
degree  by  the  mere  assertion  that  he 
did  not  mean  to  kill,  when  all  the 
circumstances  surrounding  the  trans- 
action disprove  his  assertion.  In  this 
case  there  is  no  question  made  that 
Maulding  did  not  kill  Nickols,  and  the 
undisputed  facts  show  that  he  beat 
and  bruised  and  mashed  his  head  and 
face  in  such  a  brutal  and  horrible 
manner  as  to  leave  no  room  to  doubt 
that  he  did  intend  to  kill  him.  Under 
these  circumstances  it  would  be  a 
travesty  on  justice  for  this  court  to 
say  that  an  instruction  should  have 
been  given  telling  the  jury  that  they 
might  punish  Maulding  by  a  mere  fine 
and  imprisonment  if  they  believed  he 
did  not  intend  to  kill  Nickols." 

In  Com.  v.  Fox  (1856)  7  Gray 
(Mass.)  585,  the  homicide  resulted 
from  an  assault  and  battery  committed 
by  the  defendant  by  striking  and  kick- 
ing the  person  assaulted  with  his 
hands  and  feet.  The  court,  after 
laying  down  the  rule  that  a  person 
is  legally  responsible  for  the  natural 
and  necessary  consequence  of  his  own 
unlawful  act,  and  that,  where  the  cir- 
cumstances are  such  as  to  show  that 
the  act  proceeded  from  an  evil  dis- 
position, or  a  mind  and  heart  regard- 
less of  social  duty  and  fatally  bent  on 
mischief,  the  law  will  imply  malice, 
said:  "The  real  question  is,  whether 
the  circumstances  of  the  homicide  are 
such  as  to  satisfy  the  jury  that  the 
party  charged  acted  from  an  unlawful 
and  evil  design,  with  an  intent  to  do 
grievous  bodily  harm,  and  that  his 
acts  were  of  a  nature  calculated  to 
endanger  life.  From  such  acts  the  law 
will  imply  malice."  L.  F.  C. 
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W.  H.  SIMMS,  Appt., 

V. 

L.  I.  SULLIVAN,  Doing  Business  under  the  Name  of  Fashion  Garage, 

Respt. 

Oregon  Supreme  Coxirt  (In  Banc)— May  g4,  1931. 
(—  Or.  — ,  198  Pac.  240.) 

Garage  —  duty  to  drain  water  from  radiator  in  freezing  weather. 

1.  The  keeper  of  a  garage  with  whom  an  automobile  is  stored  for  hire 
is  bound  to  use  such  ordinary  care  as  a  man  of  ordinary  prudence  and 
discretion  ought  to  exercise  and  would  be  expected  to  exercise  if  the  prop- 
erty were  his  own,  to  prevent  injury  to  the  car  by  draining  the  water 
from  the  cooling  system  in  freezing  weather. 

[See  note  on  this  question  beginmng  on  page  681.] 


Pleading  —  custom  —  necessity. 

2.  The  existence  of  the  custom  of 
garage  keepers  not  to  drain  the  water 
from  the  radiators  of  cars  left  with 
them  for  storage  must  be  pleaded  to 
be  proved  in  defense  of  an  action  for 
injury  to  a  stored  car  by  the  freezing 
of  the  water  in  the  radiator. 

[See  27  R.  C.  L.  195,] 

Custom  —  notice  —  general  character. 

3.  A  custom  must  be  shown  to  have 
been  so  general  that  a  contracting 
party  will  be  presumed  to  have  had 
knowledge  of  it  in  order  to  make  it  a 
part  of  the  contract  in  the  absence  of 
evidence  that  he  had  actual  knowledge 
of  it. 

[See  27  R.  C.  L.  157,  158.] 

—  presumption   as   to  knowledge  — 
custom  of  garage  keeper. 

4.  There  is  no  general  presumption 
that  persons  leaving  automobiles  for 
storage  in  a  garage  have  knowledge  of 
a  custom  of  the  garage  keeper  in  that 


city  not  to  drain  the  water  from  the 
radiators  in  freezing  weather. 

[See  27  R.  C.  L.  163.] 
Contract  —  effect  of  custom. 

5.  Valid  customs  known  to  the  cpn- 
tracting  parties  concerning  the  sub- 
ject-matter of  the  agreement,  or  usages 
of  which  the  parties  are  chargeable 
with  knowledge,  are,  by  implication, 
incorporated  in  the  contract  unless 
expressly  or  impliedly  excluded  by  its 

[See  27  R.  C.  L.  161,  162.] 
Garage  —  control  of  duty  by  custom. 

6.  The  duty  of  a  garage  keeper  with 
whom  an  automobile  is  left  for  storage 
to  drain  the  water  from  the  radiator 
in  freezing  weather  cannot  be  con- 
trolled by  a  custom  of  garage  keepers 
in  that  locality  not  to  do  so. 
Evidence  —  judicial  notice  —  varia- 
tions of  climate. 

7.  The  court  does  not  take  judicial 
notice  of  the  variations  of  climate  in- 
particular  places  at  particular  times. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Multnomah 
County  (Gatens,  J.)  dismissing  the  complaint  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's  automobile,  alleged  to  have  been 
caused  by  lack  of  due  and  proper  care  of  it  by  defendant.    Reversed. 


Statement  by  Brown,  J. 

On  or  about  the  27th  day  of  No- 
vember, 1919,  W.  H.  Simms,  the 
plaintiff  and  appellant,  left  his  car 
at  the  Fashion  Garage,  located  at 
192  Tenth  street,  Portland,  Oregon. 
This  was  a  public  garage  conducted 
for  the  storage  of  automobiles  by 
defendant,  L.  I.  Sullivan.  By  the 
acceptance  of  the  car  upon  the  part 


of  Sullivan,  the  relationship  of  bail- 
or and  bailee  for  hire  was  estab- 
lished between  the  parties  hereto. 

The  plaintiff  asserted  that  the  de- 
fendant did  not  take  due  and  proper 
care  of  the  said  automobile,  but,  on 
the  contrary,  that  he  exercised  so 
little  care  of  the  vehicle  that  the 
cylinders,  radiator,  and  gasket 
thereon    were   allowed   to    remain 
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filled  or  surrounded  with  water,  and 
on  or  about  December  20,  1919,  the 
■water  therein  became  frozen,  and 
said  cylinders,  radiator,  and  gasket 
were  thereby  broken,  and  greatly 
injured. 

After  admitting'  and  denying  cer- 
tain allegations  of  the  complaint, 
defendant,  by  way  of  a  further 
and  separate  answer,  alleged  that 
•*.  .  .  on  or  about  the  27th  day  of 
November,  1919,  the  plaintiif,  well 
knowing  the  premises  and  garage  of 
the  defendant  and  the  condition 
thereof,  .  .  .  made  application 
to  the  defendant  for  a  place  to  store 
his  automobile,  and  he  and  the  de- 
fendant agreed  that  the  defendant 
would  rent  him  a  space  for  his  auto- 
mobile for  the  sum  of  $7.50  per 
month,  .  .  .  and  that  the  only 
service  which  he  (defendant)  agreed 
to  render  was  that  the  plaintiff  had 
the  right  to  leave  his  automobile  in 
the  garage  of  the  defendant,  and 
that  he  would  render  ordinary  care 
in  preserving  same  safely  from  loss 
or  damage,  and  it  was  at  all  times 
understood  and  agreed  that  the 
plaintiff  took  the  storage  in  the  con- 
dition it  then  was,  and  that  in  case 
of  any  loss  from  the  elements  or 
acts  of  God,  or  any  other  than  the 
ordinary  care  necessary,  that  the 
defendant  would  not  be  responsible 
therefor,  and  the  defendant  did  all 
things  which  he  agreed  to  do,  and 
the  loss,  if  any,  was  sustained  by 
reason  of  the  acts  of  God,  on  ac- 
count of  the  freezing  of  the  water  in 
the  radiator." 

The  matter  alleged  in  the  fore- 
going paragraph  was  denied  by  the 
plaintiff.  During  the  course  of  the 
trial,  the  court  admitted  testimony 
of  a  local  custom  among  the  garage 
keepers  of  Portland,  over  the  objec- 
tion of  the  plaintiff,  on  the  ground 
that  the  asserted  custom  had  not 
been  pleaded. 

Trial  by  juiy  was  waived,  and  the 
issue  of  fact  determined  by  the 
court.  Based  upon  the  findings 
made  and  the  conclusions  of  law 
drawn  therefrom,  the  complaint 
was  dismissed. 

Mr.  Ernest  Cole  for  appellant. 
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Mr.  P.  J.  Bannon  for  respondent. 

Brown,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  alleges  that  the  court 
erred  in  allowing  the  inti-oduction  of 
evidence  as  to  the  existence  of  a 
local  custom  among  the  garage 
keepers  of  the  city  of  Portland. 
There  was  no  allegation  of  any  par- 
ticular custom  contained  in  the 
pleadings.  At  the  trial  a  number  of 
garage  keepers  were  pjermitted  to 
testify  that  a  custom  existed  among 
the  keepers  of  garages  at  Portland 
to  the  effect  that  the  storage  of  an 
automobile  did  not  contemplate  or 
include  the  duty  of  removing  water 
from  the  radiator. 

It  is  a  familiar  rule  of  pleading 
that  the  issues  in  each  case  are  con- 
fined to  those  made  by  the  plead- 
ings, and,  in  the  trial,  the  evidence 
adduced  should  be  limited  to  sup- 
port the  issues  thus  made. 

Defendant,  by  his  answer,  gave 
notice  to  the  plaintiff  that  his  de- 
fense was  based  upon  a  specific  con- 
tract On  the  trial  the  defense  was 
founded  not  upon  the  contract 
pleaded,  but  upon  local  custom'.  De- 
fendant undertook  to  excuse  the  full 
measure  of  responsibility  that  the 
law  of  bailment  places  upon  him  by 
showing  local  custom  among  the 
garage  keepers  of  Portland.  The 
plaintiff  objected,  upon  the  ground 
that  the  custom  was  not  pleaded. 
The  weight  of  authority  supports 
the  general  rule  that  p,e.j,„»_ 
evidence  of  a  par-  onutom- 
ticular  custom  or  -«"-"^- 
usage  such  as  was  sought  to  be  es- 
tablished by  defendant,  in  any  spe- 
cial line  of  business,  is  not  admis- 
sible unless  such  custom  or  usage  is 
specially  pleaded.  Some  cases  rec- 
ognize exceptions  to  the  general 
rule,  but  it  is  not  necessary  to  refer 
to  them  here. 

As  a  rule,  local  usages  and  cus- 
toms are  facts  which  must  be 
averred  and  proved  in  the  same 
manner  as  any  other  material  fact 
connected  with  the  subject  of  litiga- 
tion. According  to  the  weight  of 
the  decisions,  whenever  a  special 
custom  is  relied  upon  to  take  a  case 
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out  of  the  general  rule  of  law,  such 
custom  must  be  specially  pleaded, 
and  cannot  oe  shown  under  the  gen- 
eral issue  or  general  denial.  22 
Enc.  PI.  &  Pr.  pp.  406-408;  Glad- 
stein  V.  Levine,  49  Ind.  App.  270,  97 
N.  E.  184 ;  First  Nat  Bank  v.  Farm- 
ers' &  M.  Bank,  56  Neb.  149,  76 
N.  W.  430;  Oriental  Lumber  Co.  v. 
Blades  Lumber  Co.  103  Va.  730,  50 
S.  E.  270;  Smith  v.  Stewart,  29 
Okla.  26,  116  Pac.  182;  Paine  v. 
Smith,  33  Minn.  495,  24  N.  W.  305; 
Pittsburg  Steel  Co.  v.  Streety,  61 
Fla.  393,  55  So.  67;  Patton  v.  Texas 
&  P.  R.  Co.  —  Tex.  Civ.  App.  — , 
137  S.  W.  721 ;  Windland  v.  Deeds, 
44  Iowa,  98;  Consolidated  Coal  Co. 
V.  Jones  &  A.  Co.  120  III.  App.  139. 
Furthermore,  it  is  a  well-estab- 
lished principle  of  law  that,  "in  the 
absence  of  evidence  that  the  party 
c«.to«-n««ce  to  be  charged  had 
-srenerai  actual  knowledge  of 

ci,«r.ote,.  ^  j.j.^jjg  custom  or 

usage,  it  must,  in  order  to  be  admis- 
sible against  him,  appear  to  have 
been  so  general  that  he  will  be  pre- 
sumed to  have  knowledge  of  it. 
.  .  .  As  will  be  seen,  knowledge 
of  a  usage  is  necessary  in  every 
case,  in  order  to  bind  a  person  by  its 
terms.  Sometimes  this  knowledge 
must  be  expressly  proved,  and 
sometimes,  from  its  generality  and 
notoriety,  the  law  raises  the  pre- 
sumption that  the  usage  was 
known."    17  C.  J.  454,  455. 

There  is  no  general  presumption 
that  the  custom  or  .usage  of  the  ga- 
rage keepers  of  Portland  in  failing 
to  drain  water  from  motor  cars  left 
for  storage  is  known 
■J*  to'kn'owiedse  to  persons  who  leave 
ii^iTuSiper.  their  cars  for  pur- 
poses of  storage,  or 
for  bailment.  Before  the  plaintiff 
can  be  bound  by  a  local  custom  of 
garage  keepers  in  the  matter  of  the 
bailment  of  his  car,  he  must  have 
knowledge  of  such  custom. 

Valid  usages,  known  to  the  con- 
tracting parties,  concerning  the 
subject-matter  of  the  agreement,  or 
usages  of  which  the 
parties  are  charge- 
able with  knowl- 
edge, are,  by  implication,  incorpo- 


Contraot— «irect 
of  pnvtoia. 


rated  therein,  unless  expressly  or 
impliedly  excluded  by  its  terms,  and 
are  admissible  to  aid  in  its  interpre- 
tation, not  as  tending  in  any  respect 
or  manner  to  contradict,  add  to,  take 
from,  or  vary  a  contract,  but  upon 
the  theory  that  the  usage  forms  a 
part  of  the  contract.  But  evidence 
of  usage  is  not  admissible  to  vary  or 
contradict  the  terms  of  a  plain,  un- 
ambiguous contract,  and  in  the  more 
modem  cases  there  has  been  strong 
judicial  criticism  of  the  tendency  to 
resort  to  evidence  of  usage  when  to 
do  so  would  indirectly  control  the 
true  intention  of  the  parties  to  con- 
tracts. 17  C.J.  492-495  ;McCulsky 
V.  Klosterman,  20  Or.  108, 10  L.R.A. 
785,  25  Pac.  366;  Hohnes  v.  Whita- 
ker,  23  Or.  319,  31  Pac.  705;  Chad- 
wick  V.  Oregon-Washington  R.  & 
Nav.  Co.  74  Or.  30,  144  Pac.  1165; 
Hurst  V.  Larson,  94  Or.  211,  184 
Pac.  258.  However,  it  has  been 
held  that,  where  evidence  of  custom 
or  usage  is  oifered  for  the  purpose 
of  showing  what  is  merely  inciden- 
tal to  an  implied  contract,  and  relied 
upon  only  as  evidence  of  some  fact 
in  issue,  it  need  not  be  pleaded. 
Harrison  v.  Birrell,  58  Or.  410,  419, 
115  Pac.  141 ;  17  C.  J.  518.  But  this 
does  not  govern  the  instant  case. 

In  the  case  at  bar,  the  court  com- 
mitted error  bv  ad-  „  ^ . 

7   TT  .  ,       '    ^^,    a«»m«* — control 

mitting  evidence  of  «>*  a«»ty  by 
the  particular  cus-  "" *""* 
torn  of  the  garage  keepers.  It  hag 
been  decided  that  "a  custom  of  ga- 
rage keepers  contrary  to  the  implied 
obligation  of  reasonable  care  for 
safe-keeping,  arising  in  favor  of  an 
automobile  owner  l^  the  storing  of 
his  car  at  a  public  garage,  cannot 
absolve  the  garage  keeper  from  ob- 
servance of  such  care."  McLain  v. 
West  Virginia  Automobile  Co.  72 
W.  Va.  738,  48  L.R,A.(N.S.)  561, 
79  S.  E.  731,  Ann.  Cas.  1915D,  956. 

This  court  has  said:  "A  bailee 
for  hire  cannot  by  contract  so  limit 
his  responsibility  to  the  bailor  as 
not  to  be  liable  for  his  own  negli- 
gence or  that  of  his  agents  and 
servants."  Pilson  v.  Tip-Top  Auto 
Co.  67  Or.  528,  136  Pac.  642. 

Another  assignment  of  error  in 
the  instant  case  relates  to  th6  intro- 
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duction  of  evidence  in  support  of  de- 
fendant's allegation  as  to  the  condi- 
tion existing  in  defendant's  garage 
in  which  plaintiff  stored  his  auto- 
mobile. 

"A- garage  keeper  storing  a  car  of 
another  for  compensation  is  classed 
as  a  bailee  for  hire,  and  as  such  he 
is  bound  to  furnish  reasonably  safe 
accommodations  and  to  exercise 
reasonable  care  and  prudence  to 
keep  the  machine  in  a  safe  manner. 
If  guilty  of  negligence  resulting  in 
injury  to  the  machine,  he  may  be 
charged  with  the  damage.  The  lia- 
bility of  a  garage  keeper  for  hire  is 
not  affected  by  reason  of  tl^  knowl- 
edge of  the  owner  as  to  tne  place 
where  the  property  is  kept.  Its  ac- 
ceptance by  the  garage  man  imposes 
on  him  the  duty  of  exercising  due 
care  for  its  safety  and  protection." 
Huddy,  Automobiles,  5th  ed.  §  202 ; 
Berry,  Automobiles,  2d  ed.  §  742; 
Stevens  v.  Stewart-Warner  Speed- 
ometer Corp.  223  Mass.  44,  111  N. 
E.  771. 

Sullivan,  defendant,  was  a  bailee 
for  hire,  and  as  such  he  was  under 
legal  obligations  to 
exercise,  with  re- 
spect to  plaintiffs 
automobile,  such  or- 
dinary care  as  a 
man  of  ordinary  prudence  and  dis- 
cretion ought  to  exercise,  and  would 
be  expected  to  exercise  under  all  cir- 
cumstances if  the  property  were  his 
own.  Schouler,  Bailm.  3d  ed.  §  101 ; 
Wilson  V.  Wyckolf,  Church  &  Par- 
tridge, 133  App.  Div.  92,  117  N.  Y. 
Supp.  783;  Smith  v.  Economical 
Garage,  107  Misc.  430,  176  N.  Y. 
Supp,  479. 

"The  garage  keeper  is  not  an  in- 
surer of  the  automobiles  left  in  his 
charge  to  be  cared  for,  but  he  is 
bound  to  use  reasonable  or  ordinary 
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diligence  in  their  care  and  keeping 
to  the  end  that  they  be  not  damaged 
or  destroyed  or  lost  by  reason  of 
theft  or  otherwise."  Berry,  Auto- 
mobiles, 2d  ed.  §  742,  and  cases  cited 
under  note  9. 

From  a  case  in  point,  we  carve 
the  following:  "Proof  that  a  motor 
car,  when  delivered  to  a  garage 
keeper,  was  in*  good  order,  but, 
when  called  for  a  few  days  later,  it 
was  damaged,  the  water  jacket  hav- 
ing frozen  and  burst,  makes  out  a 
prima  facie  case  against  the  bailee; 
the  garage  keeper.  It  then  became 
the  duty  of  the  garage  keeper  to  re- 
but the  prima  facie  case,  by  show- 
ing that  he  used  due  care  as  bailee." 
Smith  V.  Economical  Garage,  supra. 

A  case  illustrative  of  this  prin- 
ciple is  Hansen  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.  97  Or.  190,  213, 
188  Pac.  963,  191  Pac.  655. 

We  are  unable  to  find  in  tiie  rec- 
ord any  substantial  evidence,  either 
direct  or  inferential,  which  justifies 
the  finding  that  the  plaintiff's  car 
was  injured  by  "an  unexpected 
freeze  that  came  on  suddenly  after 
the 'plaintiff  left  his  auto  with  the 
defendant."  Nor  can  the  court  take 
judicial  notice  that  the  water  In  the 
radiator  of  the  car  became  congealed 
by  reason  of  a  sudden  change  in  cli- 
matic conditions.  It  has  been  held 
that  variations  of  p,.,j^„„_ 
climate  in  i>articu-  iir<iioiai*irotice- 
lar  places  at  par- 
ticular times  cannot 
be  judicially  known.  16  Cyc.  855; 
Santa  Cruz  v.  Enright,  95  Cal.  105, 
80  Pac.  197 ;  Haines  v.  Gibson,  115 
Mich.  131,  73  N.  W.  126. 

The  judgment  in  this  case  is  re- 
versed, and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion. 


variation*  of 
climate. 


ANNOTATION. 
Duty  and  liability  of  garage  keeper  to  owner  of  can. 


I.  Cenerally,  682. 
n.  Limitation  of  liability;   effect  of 

custom  and  usagre,  683. 

m.  Unauthorized     use     by     garage 

keeper's  employee,  684. 


IV.  Unauthorized  use  by  owner'i  em- 
ployee, 686. 
V.  Delivery  of  car  to  one  other  than 
garage    employee    or    owner's 
servant,  687. 
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VI.  Theft  where  no  delivery  by  garage 

keeper  or  employee,  688. 
VII.  Unauthorized     use     by     garage 

keeper,  690. 
VIIL  Damages    resulting   while   car   is 
being  taken  to  grarage,  690. 
IX.  Change  of  place  of  storage  with- 
out owner's  consent,  691. 
X.  Damage  while  in  storage,  691. 
XL  Defective  repairs;  damage  during 
repairs,  691. 

J.  Oenerally. 

This  note  does  not  cover  the  ques- 
tion of  the  right  of  a  garage  keeper 
to  a  lien,  or  his  liability  where  he  de- 
tains the  car  for  charges. 

It  is  a  well-settled  general  rule  that 
garage  keepers  for  hire  are  bound  to 
exercise  reasonable  or  ordinary  care 
with  respect  to  automobiles  left  in 
their  care,  and  that  they  are  liable  for 
damage  to  cars  left  in  their  custody 
where  it  is  due  to  their  negligence. 

Alabama. — Southern  Garage  Co.  v. 
Brown  (1914)  187  Ala.  484,  65  So.  400. 

Delaware. — Morgan  Millwork  Co.  v. 
Dover  Garage  Co.  (1919)  7  Boyce,  388, 
108  Atl.  62. 

Illinois. — Glende  v.  Spraner  (1916) 
198  111.  App.  584. 

Kansas. — ^Roberts  v.  Kinley  (1913) 
89  Kan.  885,  45  L.R.A.(N.S.)  938,  132 
Pac.  1180. 

Minnesota.  —  Travelers  Indemnity 
Co.  V.  Fawkes  (1913)  120  Minn.  353, 
45  L.R.A.(N.S.)  331,  139  N.  W.  703. 

North  Carolina. — Beck  v.  Wilkins- 
Ricks  Co,  (1920)  179  N.  C.  231,  9 
A.L.R.  554,  102  S.  E.  313. 

Washington. — Tacoma  Auto  Livery 
Co.  V.  Union  Motor  Car  Co.  (1915)  87 
Wash.  102, 151  Pac.  243, 10  N.  C.  C.  A. 
1007. 

West  Virginia. — McLain  v.  West 
Virginia  Automobile  Co.  (1913)  72  W. 
Va.  738,  48  L.R.A.(N.S.)  568,  79  S.  E. 
731,  Ann.  Cas.  1915D,  956. 

Wisconsin. — Firemen's  Fund  Ins. 
Co.  V.  Schreiber  (1912)  150  Wis.  42,  46 
L.R.A.(N.S.)  314,  135  N.  W.  507,  Ann. 
Cas.  19^I3E,  823. 

But  a  garage  keeper  for  hire  is  in 
no  sense  an  insurer,  and  the  measure 
of  care  required  of  him  is  only  such  as 
men  of  common  prudence  ordinarily 
bestow  upon  their  own  property  sim- 
ilarly   situated.      Roberts    v.    Kinley 


XII.  Freezing,  693. 

XIII.  Negligent    operation    of    garage 

elevator,  694. 

XIV.  Delay  in  making  repairs,  694. 
XV.  Damage  by  fire,  694. 

XVI.  Loss    of   articles   left  in   garage, 

696. 
XVIL  Effect  of  transfer  of  garage,  696. 
XVIII.  Presumption  and  burden  of  proof, 
697. 
XIX.  Damages,  700. 

(Kan.),  Beck  v.  Wilkins-Ricks  Co. 
(N.  C),  and  Firemen's  Fund  Ins.  Co. 
V.  Schreiber  (Wis.)  —  supra. 

A  count  in  assumpsit  charging  a 
garage  keeper  with  the  duty  to  take 
due  and  proper  care  of  an  automobile 
left  in  his  custody,  and  safely  and  se- 
curely to  keep,  store,  and  care  for  it 
without  damage  or  injury,  merely 
charges  a  duty  to  exercise  reasonable 
or  ordinary  care.  McLain  v.  West 
Virginia  Automobile  Co.  (W.  Va.) 
supra. 

A  gratuitous  bailee  of  an  automo- 
bile is  only  bound  to  exercise  slight 
care  or  diligence.  Thomas  v.  Hackney 
(1915)  192  Ala.  27,  68  So.  296;  Glende 
V.  Spraner  (lU.)  supra.  (Generally, 
as  to  the  duty  and  liability  of  gratui- 
tous bailee,  see  annotation  in  4  A.L.R. 
1196.) 

Thus,  a  garage  keeper  who  stores 
a  vehicle  overnight  to  accommodate 
the  owner,  and  without  agreement  as 
to  compensation,  is  a  gratuitous  bail- 
ee, and  is  liable  for  gross  negligence 
only,  or  a  want  of  slight  care  or  dili-" 
gence.    Glende  v.  Spraner  (III.)  supra. 

And  where  a  mechanic  received  a 
car  to  repair  gratuitously,  and  it  was 
damaged  while  he  was  riding  in  it  for 
the  purpose  of  ascertaining  whether 
the  repairs  made  were  successful,  he 
was  a  bailee  without  reward,  and  was 
required  only  to  exercise  slight  care, 
and  was  liable  only  for  gross  neglect 
or  bad  faith.  Thomas  v.  Hackney 
(Ala.)  supra. 

But  a  garage  keeper,  upon  the  de- 
livery and  acceptance  of  an  automo- 
bile for  the  purpose  of  making  repairs 
when  their  extent  and  nature  have 
been  ascertained  and  the  order  given 
by  the  owner,  engages,  whether  the  re- 
pairs are  made  or  not,  to  return  the 
car  to  the  owner,  or  to  deliver  it  to 
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some  third  person,  with  the  owner's 
express  or  implied  consent,  and  a  de- 
livery to  an  unauthorized  person  is  a 
conversion  of  it;  and  in  such  case 
neither  a  sincere  and  apparently  well- 
founded  belief  that  the  tortious  act 
was  right,  nor  the  exercise  of  any  de- 
gree of  care  in  reaching  such  a  be- 
lief, constitutes  a  defense  even  to  a 
gratuitous  bailee.  Doyle  v.  Peerless 
Motor  Car  Go  (1917)  226  Mass.  561, 
116  N.  E.  257,  And  see  Harnstrom  v. 
Anderson  Electric  Car  Co.  (1918)  210 
IlL  App.  395,  infra,  VIII. 

//.  XdmitaUon  of  UahiUtyf  effect  of  cm*- 
tom  and  usage. 

In  Pilson  v.  Tip-Top  Auto  Co.  (1913) 
67  Or.  628,  136  Pac.  642,  where  the 
court  approved  instructions  that  made 
the  liability  of  the  defendant  turn  on 
negligence,  and  in  other  respects  con- 
formed to  the  principles  applicable  to 
the  liability  of  bailees  generally,  it 
was  held  that  a  garage  keeper  for  hire 
could  not  so  limit  his  responsibility 
to  the  bailor  as  not  to  be  liable  for 
his  own  negligence  or  the  negligence 
of  his  agents  and  servants. 

It  has  been  held  that  evidence  was 
IHToperly  excluded,  in  an  action  against 
a  garage  keeper  for  the  loss  of  a  car 
by  fire,  that  a  sign  was  posted  in  the 
garage  stating  that  the  proprietor 
would  not  be  liable  for  loss  by  lire, 
where  there  was  no  proof  that  it  was 
called  to  plaintiff's  attention,  or  that 
he  ever  saw  it.  Parris  t.  Jaquith 
(1921)  —  Colo.  — -,  197  Pac.  750;  Hoel 
V.  Flower  City  Fuel  &  Transfer  Co. 
(1919)  144  Minn.  280,  175  N.  W.  300. 
'The  court  in  the  Parris  Case  stated 
that  contracts  limiting  liability  for 
negligence  are  generally  against  pub- 
lic policy,  and  that  the  defendant 
could  not,  by  posting  such  a  sign,  es- 
cape liability  for  his  own  negligence. 

Valid  customs  known  to  the  con- 
tracting parties  concerning  the  sub- 
ject of  the  agreement,  or  usages  of 
which  the  parties  are  chargeable  with 
knowledge,  are  by  implication  incor- 
porated in  the  contract  unless  express- 
ly or  impliedly  excluded  by  its  terms. 
SIMMS  v.  Sullivan  (reported  here- 
with) ante,  678. 

But  there  is  no  general  presump- 


tion that  persons  leaving  automobiles 
in  a  garage  for  storage  have  knowl- 
edge of  a  custom  of  the  garage  keepers 
in  that  city  not  to  drain  the  water  from 
the  radiators  in  freezing  weather,  and 
such  custom  must  be  shown  to  have 
been  so  general  that  a  contracting 
party  will  be  presumed  to  have  had 
knowledge  of  it  in  order  to  make  it  a 
part  of  the  contract,  in  the  absence  of 
evidence  that  he  had  actual  knowledge 
of  it.   Ibid. 

A  custom  of  garage  keepers,  to 
which  the  owner  is  not  a  party,  con- 
trary to  the  implied  obligation  of  rea- 
sonable care  for  safe-keeping,  arising 
in  favor  of  an  automobile  owner  by 
the  storing  of  his  car  at  a  public  ga- 
rage, cannot  absolve  the  garage  keeper 
from  observance  of  such  care.  McLain 
T.  West  Virginia  Automobile  Co. 
(1913)  72  W.  Va.  738,  48  L.R.A.(N.S.) 
.561,  79  S.  E.  781,  Ann.  Cas.  1915D,  956. 

And  so  it  is  said  in  the  reported  case 
(SIMMS  v.  Sullivan,  ante,  678),  citing 
the  McLain  Case,  that' the  duty  of  a 
garage  keeper  with  whom  an  automo- 
bile is  left  for  storage,  to  exercise  ordi- 
nary care  to  drain  the  water  from  the 
radiator  in  freezing  weather,  cannot  be 
controlled  by  the  custom  of  garage 
keepers  in  that  locality  not  to  do  so. 
As  already  pointed  out,  the  court  held 
that  the  owner  was  not  charged  with 
knowledge  of  the  alleged  custom. 

In  an  action  for  the  loss  of  an  auto- 
mobile which  a  garage  keeper  de- 
livered to  one  who  had  acted  as  chauf- 
feur for  the  plaintiff,  where  the  de- 
fendant's manager  testified  that  a  cus- 
tom to  allow  a  chauffeur  who  brings 
a  car  into  a  garage  to  be  kept  for  the 
owner,  to  take  it  out  again  without  an 
order  from  the  owner,  did  not  apply 
where  an  automobile  had  been  taken  to 
a  garage  and  left,  pending  negotia- 
tions as  to  repairs,  it  was  held  that 
the  jury  were  justified  in  finding  that 
the  custom  formed  no  part  of  the  bail- 
ment where  the  car  was,  by  the 
owner's  direction,  retained  for  an  ap- 
preciable length  of  time  for  the  sole 
purpose  of  ascertaining  the  extent  and 
cost  of  necessary  repairs.  Doyle  v. 
Peerless  Motor  Car  Co.  (1917)  226 
Mass.  561,  116  N.  E.  257. 
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///.  UnauthorUeed.  uae  hu  garage  leeeper' 8 
employee. 

While  it  is  true,  as  a  general  rule, 
that  a  master  is  not  responsible  for 
the  acts  of  his  servants  not  within  the 
scope  of  employment,  at  least  as  to 
third  persons  not  in  contractual  rela- 
tions with  him,  it  is  to  be  observed 
that  a  bailee  by  his  contract  assumes 
certain  affirmative  obligations,  among 
which  is  the  duty  to  exercise  reason- 
able care  to  protect  the  subject  of  the 
bailment  against  the  wrongful  acts  of 
third  persons,  whether  in  his  employ- 
ment or  not;  and  it  would  seem  that  in 
some  circumstances  he  might  be  bound 
to  take  greater  precautions  against 
such  acts  on  the  part  of  his  employees 
than  against  the  acts  of  persons  not 
in  his  employment.  Whether  or  not  it 
is  proper  to  refer  such  a  result  to  the 
doctrine  of  respondeat  superior,  it  is, 
at  least,  apparent  that  a  bailee  may,, 
in  some  circumstances,  be  responsi- 
ble to  the  bailor  for  the  acts  of  his 
employees  that*  are  concededly  beyond 
the  scope  of  their  employment. 

In  Travelers'  Indemnity  Co.  v. 
Fawkes  (1913)  120  Minn.  353,  45 
L.R.A.(N.S.)  331,  139  N.  W.  703,  the 
question  whether  the  proprietor  of  an 
automobile  repair  shop  exercised 
proper  care  was  held  to  have  been 
properly  submitted  to  the  jury;  it  ap- 
pearing that  the  car  was  taken  out  by 
the  foreman  for  his  ovni  pleasure,  and 
that  the  defendant  had  notice  of  pro- 
clivities on  his  part  rendering  such  a 
course  of  conduct  likely. 

And  where  it  appeared  that  the 
plaintiff  stored  his  automobile  at  the 
defendant's  garage  at  an  agreed  price 
for  care  and  storage,  and  that  the 
night  man  at  the  garage  took  the  auto- 
mobile out  for  his  own  purposes  and 
damaged  it,  it  was  held  that  a  breach 
of  the  contract  was  shown,  and  a  non- 
suit was  properly  refused.  Corbett  v. 
Smeraldo  (1918)  91  N.  J.  L.  29,  102 
Atl.  889.  In  this  case,  with  respect  to 
the  decision  in  Firemen's  Fund  Ins. 
Co.  v.  Schreiber  (1912)  150  Wis.  42, 
45  L.R.A.(N.S.)  314,  135  N.  W.  507, 
Ann.  Cas.  1913E,  828,  the  court  said: 
"We  are  referred  to  Firemen's  Fund 
Ins.  Co.  v.  Schreiber  (Wis.)  supra,  as 
holding  a  contrary  view.    The  author- 


ity of  that  case  is  much  shaken  by  the 
dissent  of  three  out  of  seven  judges, 
and  by  the  fact  that  the  lower  court 
was  reversed.  Giving  it,  however,  all 
the  force  that  can  legitimately  be 
claimed,  it  is  not  in  point.  The  case 
did  not  arise  between  bailor  and  bail- 
ee, and  did  not  involve  the  terms  of 
the  contract.  It  was  a  suit  by  an  in- 
surance company  against  the  bailee 
for  the  tort  of  his  servant,  and  the 
defendant's  liability  was  necessarily 
dependent  on  the  application  of  the 
rule  of  respondeat  superior." 

And  in  Smith  v.  Bailey  (1917)  195 
Mich.  105,  161  N.  W.  822,  15  N.  C.  C. 
A.  308,  where  there  was  testimony  that 
the  plaintiff  left  his  car  at  the  defend- 
ant's garage  for  repairs,  and  that  an 
employee  of  the  garage  keeper,  with- 
out the  latter's  knowledge,  took  the 
car  for  a  pleasure  ride,  during  the 
course  of  which  it  was  damaged,  it 
was  held  that  the  question  whether 
the  defendant  had  used  ordinary  care 
or  was  guilty  of  negligence  was  for 
the  jury. 

In  Roberts  v.  Kinley  (1913)  89  Kan. 
885,  45  L.R.A.  (N.S.)  938, 132  Pac.  1180, 
where  an  employee  in  charge  of  a  ga- 
rage in  which  an  automobile  had  been 
left  for  repairs  took  the  automobile 
out  after  it  had  been  repaired,  for  the 
purpose  of  testing  it,  and  also  to  carry 
home  a  customer  who  had  left  his- 
autoraobile  for  repairs  which  could  not 
be  completed  on  that  day,  it  was  held 
that,  although  the  trip  to  the  cus- 
tomer's home  was  longer  than  was 
necessary  to  try  out  the  machine,  the 
employee  could  not  be  deemed  to  have 
been  acting  outside  the  scope  of  his 
employment,  and  the  garage  keeper 
was  held  liable  for  the  negligent 
wrecking  of  the  machine.  (See  also, 
as  to  effect  of  deviation,  Southern  Ga- 
rage Co.  v.  Brown  (1914)  187  Ala.  484, 
65  So.  400,  infra,  VIII.) 

In  John  M.  Hughes  Sons  Co.  v. 
Bergen  &  W.  Automobile  Co.  (1907)  76 
N.  J.  L.  865,  67  Atl.  1018,  a  finding  up- 
on the  evidence  was  held  justified  that 
the  one  driving  plaintiff's  automobile 
when  it  was  damaged  was  the  man- 
ager of  defendant's  garage,  and  that 
one  detail  of  business  was  to  assist 
customers  when  their  machines  broke 
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down  on  the  road,  and  that  it  was 
within  the  scope  of  such  person's  em- 
ployment to  follow  a  customer  who 
had  broken  down,  and  that  he  had  im- 
plied authority  to  hire  or  borrow  a 
car,  and  that  he  borrowed  the  plain- 
tifTs  car,  and,  while  using  it  to  assist 
a  customer  who  was  in  trouble,  and 
while  acting  within  the  scope  of  his 
emplojTnent,  the  car  was  damaged 
through  the  employee's  negligence. 

But  the  majority  of  the  court  in 
Firemen's  Fund  Ins.  Co.  v.  Schreiber 
(1912)  150  Wis.  42,  45  L.R.A.(N.S.) 
314,  135  N.  W.  507,  Ann.  Cas.  191SE, 
823,  in  a  suit  by  an  insurer,  denied  the 
liability  of  a  garage  keeper  for  dam- 
age to  a  car  taken  out  by  an  employee 
after  he  had  left  work  for  the  day, 
upon  the  ground  that  he  was  not  act- 
ing within  the  scope  of  his  employ- 
ment. The  court  said:  "Care  is  re- 
quired to  appreciate  the  meaning  of 
'scope  of  the  employment.*  It  is  not, 
as  said  by  the  Minnesota  court  in 
Slater  v.  Advance  Thresher  Co.  (1906) 
97  Minn.  305,  5  L.R.A.(N.S.)  598,  107 
N.  W.  133,  'synonymous  with  "during 
the  period  of  employment,"'  but,  as 
indicated  in  Schultz  v.  La  Crosse  City 
R.  Co.  (1907)  133  Wis.  420,  113  N.  W. 
658,  and  Cobb  V.Simon  (1903)  119  Wis. 
597,  100  Am.  St.  Rep.  909,  97  N.  W. 
276,  it  signifies  'in  the  actual  prose- 
cution of  the  master's  business.'  For 
example,  if  it  were  the  duty  of  a  night 
man  at  a  garage  to  deliver  a  cus- 
tomer's machine  to  him  at  his  house 
upon  call  therefor,  and,  in  responding 
to  such  a  call,  he  carelessly  or  wanton- 
ly injured  the  machine,  the  wrong 
would  be  one  within  the  scope  of  his 
employment.  The  taking  out  of  the 
machine  contrary  to  the  orders  of  both 
master  and  customer,  and  for  a  purely 
personal  purpose,  is  another  thing. 
Now,  wherein  was  there  any  breach  of 
duty  of.  appellant  shown  here?  The 
servant,  so  far  as  appellant  had  any 
reason  to  suppose,  was  a  proper  person 
to  leave  in  charge  of  the  garage. 
There  was  no  claim  made  to  the  con- 
trary, nor  any  evidence  in  that  regard. 
The  servant  did  not  take  the  machine 
out  under  any  authority  from  the  ap- 
pellant, but  in  most  flagrant  violation 
of  it.   He  would  not  have  exceeded  his 


authority  any  more  certainly  had  he 
stolen  the  subject  of  the  bailment,  as 
in  some  of  th6  cases  cited,  or  destroyed 
it  in  the  garage.  He  was  not  pretend- 
ing to  act  for  appellant  in  any  respect, 
but  acted  solely  for  himself.  As  said, 
in  effect  by  Parker,  Ch.  J.,  in  Foster 
v.  Essex  Bank  (1821)  17  Mass.  479,  9 
Am.  Dec.  168,  1  Am.  Neg.  Cas.  502,  he 
cannot  be  considered,  in  any  view,  as 
having  acted  within  the  scope  of  his 
employment  when  he  committed  the 
villainy,  and  the  defendant  is  no  more 
answerable  for  such  act  than  he 
would  be  had  the  servant  stolen  plain- 
tiff's pocketbook  while  he  was  in  the 
garage  to  take  out  his  machine.  It 
being  clear  that  he  had  no  authority 
whatever  to  take  out  the  machine,  in 
the  words  of  Yellott,  J.,  in  Adams  v. 
Cost  (1884)  62  Md.  271,  60  Am.  Rep. 
211,  'by  no  process  of  ratiocination 
could  it  be  made  demonstrable  that  he 
was  acting  under  the  authority  of  the 
defendants.  On  the  contrary,  we  are 
irresistibly  and  logically  led  to  the 
conclusion  that  he  was  then  acting  in- 
dependently of  that  authority,  and 
consequently  not  within  the  limits  of 
his  assigned  employment  as  the  de- 
fendant's servant.'  He  wilfully,  know- 
ingly, did  the  wrongful  act  for  pur- 
poses entirely  foreign  to  his  employ- 
ment. He  was  not  hired  to  do  any 
such  act.  How,  then,  can  it  be  said 
that  it  was  done  within  the  scope  of 
his  employment?  The  result  of  the 
foregoing  renders  it  immaterial 
whether  Flynn  practically  left  his 
service  for  the  day,  and  then  returned 
as  a  stranger  and  took  out  the  ma- 
chine. It  seems  to  be  conceded  that, 
if  such  were  the  fact,  the  appellant  is 
not  responsible  under  the  extreme  rule 
of  Craker  v.  Chicago  &  N.  W.  R.  Co. 
(1874)  36  Wis.  657,  17  Am.  Rep.  504, 
8  Am.  Neg.  Cas.  665.  The  learned 
court  perhaps  considered  thai  Flynn 
merely  absented  himself  from  the  ga- 
rage for  a  brief  period  to  get  a  lunch, 
intending  to  return  and  permanently 
close  the  place  for  the  night.  The  in- 
dications are  pretty  plain  that  he  was 
through  for  the  day  when  he  went  for 
his  lunch ;  that  he  had  no  thought  of  re- 
turning for  further  service,  but  merely 
to  obtain  his  coat ;  that  while  so  away 
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he  met  his  friend,  and  together  they 
conceived  the  plan  of  re-entering  the 
place,  primarily,  if  not  solely,  for  the 
purpose  of  committing  the  trespass. 
Quite  likely  the  thought  of  getting  the 
coat  occurred  because  of  the  necessity 
or  convenience  of  it  in  view  of  the 
contemplated  expedition.  That  dem- 
onstrates how  very  foreign  such 
trespass  was  from  the  scope  of  Flynn's 
employment.  While  it  would  make  no 
difference  with  the  result,  as  we  view 
the  case,  we  are  inclined  to  hold  that 
Flynn  returned  to  the  garage  for  the 
machine,  for  an  unlawful  purpose, 
formed  after  he  had  substantially  quit 
service  for  the  day,  and  so  his  act 
was  outside  the  scope  of  his  employ- 
ment, even  from  respondent's  view- 
point. The  mere  fact  that  he  pos- 
sessed the  means  of  re-entering  the 
garage  would  not  make  the  entry  with- 
in the  scope  of  his  employment,  if  the 
purpose  of  such  entry  was  to  commit 
the  trespass,  or  even  to  get  the  coat; 
especially  if  that  was  merely  inciden- 
tal to  the  scheme  to  commit  the  wrong. 
Little  time  need  be  spent  with  the  con- 
tention of  appellant  that  the  scope  of 
Flynn's  employment  was  confined  to 
washing  machines.  He  was  the  night 
man  at  the  garage.  That  is  plain. 
One  of  the  duties  of  night  man,  evi- 
dently, is  to  wash  machines.  Neces- 
sarily, his  duties  required  him  to  pre- 
vent unauthorized  interference  with 
machines,  to  open  and  close  the  place 
^s  necessary  to  accommodate  cus- 
tomers in  taking  out  or  putting  them 
up,  and  to  assist  if  necessary.  The 
difficulty  was  that  he  violated  the  very 
purpose  of  his  emplojrment,  instead  of 
acting  within  the  scope  of  it,  in  com- 
mitting the  trespass.  It  is  hard  to 
conceive  a  more  plain  case  of  stepping 
completely  aside  from  the  scope  of 
one's  employment,  within  the  rule 
stated,  than  occurred  in  this  case." 

And  in  Evans  v.  A.  L.  Dyke  Auto- 
mobile Supply  Co.  (1906)  121  Mo.  App. 
266,  101  S.  W.  1132,  it  was  held  that  a 
company  which  had  a  garage  and  dealt 
in  automobiles  was  not  liable  to  the 
owner  of  an  automobile  received  by 
one  of  its  agents  for  sale  on  commis- 
sion, for  damage  done  to  the  car  while 
it  was  being  driven  by  such  agent  for 


purposes  of  his  own,  since  he  was  not, 
at  the  time,  acting  within  the  scope 
of  his  authority. 

IV.  Vnauthortzed    use    by    owner's    em- 
ployee. 

Where  the  owner  of  an  automobile 
caused  it  to  be  delivered  to  a  garage 
keeper  by  his  chauffeur,  and  after  de- 
livery notified  the  latter  that  he  had 
placed  the  machine  in  his  possession 
for  the  purpose  of  ascertaining  the  ex- 
tent and  cost  of  repairs,  such  notice 
is  equivalent  to  a  notice  not  to  deliver 
the  machine  to  the  chauffeur  or  to  any 
person  until  the  special  purpose  has 
been  accomplished,  or  until  the  owner 
has  specially  ordered  a  redelivery. 
Doyle  v.  Peerless  Motor  Car  Co.  (1917) 
226  Mass.  661,  116  N.  E.  257. 

And  the  bare  relationship  of  parent 
and  child  does  not  make  a  daughter 
an  agent  of  the  owner  of  a  car,  to 
authorize  a  delivery  to  the  owner's 
chauffeur.    Ibid. 

In  Wilson  v.  Wyckoff,  Church  &  Part- 
ridge (1909)  133  App.  Div.  92,  117 
N.  Y.  Supp.  783,  affirmed  without  opin- 
ion in  (1911)  200  N.  Y.  561,  93  N.  E. 
1135,  which  was  an  action  against  the 
owner  of  a  garage  who  had  agreed, 
under  a  written  contract,  that  the 
plaintiff's  automobile  should  not  be 
taken  from  the  garage  at  night  with- 
out the  latter's  written  order,  it  was 
held  that  the  verdict  of  the  jury  for 
the  plaintiff,  finding  the  defendant 
guilty  of  a  lack  of  due  care,  was  jus- 
tified, where  it  appeared  that  the  de- 
fendant kept  a  watchman  stationed  at 
the  door  whose  business  it  was  to  see 
that  the  proper  chauffeur  was  driving 
the  machine  of  his  employer  and  had 
the  requisite  order  for  taking  the  ma- 
chine out,  and  that  during  the  rush 
hours  the  plaintiff's  chauffeur  drove 
his  car  up  rapidly  behind  an  outgoing 
machine,  and,  when  told  to  stop  and 
produce  his  order  to  take  out  the  ma- 
chine, he  put  on  speed,  and  dashed 
through  the  doorway,  and  was  out  of 
sight  immediately,  and  the  machine 
was  found  next  morning,  badly  dam- 
aged. The  court  said:  "All  the  evi- 
dence upon  the  subject  was  that  which 
was  furnished  by  defendant's  employ- 
ees, and  may  therefore  be  assumed  to 
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be  as  favorable  to  defendant  as  the 
troth  would  permit.  It  may  be  that 
the  evidence  did  not  convict  the  de- 
fendant's door  men  of  negligence,  but 
it  does  not  follow  that  defendant 
showed  proper  diligence  in  devising 
and  putting  into  effect  methods  which 
would  more  elf  ectually  prevent  chauf- 
feurs taking  out  motor  cars  improper- 
ly. Indeed,  the  whole  defense  is  that 
defendant  adopted  a  method  which 
ought  not  to  be  expected  to  be  effective 
at  what  are  called  rush  hours.  It  is 
difficult  to  believe  that  some  more  ef- 
fective means  might  not  have  been 
adopted,  and  the  jury  were  justified  in 
finding  that  the  failure  to  adopt,  or  at 
least  try,  some  other  method,  con- 
stituted a  lack  of  due  care  on  defend- 
ant's part.  It  is  no  answer  to  say  that 
the  chauffeur  was  plaintiff's  servant, 
for  defendant's  contract  explicitly  was 
to  protect  plaintiff  against  his  own 
servant's  acts."  Houghton,  J.,  in  a  dis- 
senting opinion  which  was  concurred 
in  by  Laughlin,  J.,  said :  "The  defend- 
ant had  the  right  to  assume  that  plain- 
tiff's own  servant  and  chauffeur  was 
ordinarily  honest  and  would  obey  the 
rules  of  the  establishment.  In  the 
contract  of  bailment  the  plaintiff 
vouched  for  the  honesty  of  any  chaf- 
feur  that  he  might  employ.  He  had 
previously  asked  to  be  allowed  to  take 
out  the  machine  ih  the  nighttime  with- 
out a  written  order  from  his  employer, 
and  had  been  refused,  and  had  ac- 
quiesced in  the  refusal.  It  was  a  part 
of  his  duties  to  try  out  the  engine 
while  it  was  in  the  gardge,  and  he  had 
a  right  to  seat  himself  in  the  driver's 
seat  while  the  engine  was  in  motion. 
Having  started  the  engine  and  seated 
himself  in  the  driver's  seat,  he 
watched  his  opportunity,  and,  when 
another  machine  was  passing  out  of 
the  door,  threw  on  the  clutch,  thus 
starting  the  machine,  and  swung  in 
close  behind  the  outgoing  automobile, 
and  passed  the  watchman  at  the  door, 
disregarding  his  commands  to  stop. 
The  watchman  was  not  called  upon  to 
jump  in  front  of  the  machine  and  be 
run  down,  nor  was  it  a  part  of  pru- 
dence to  arm  himself  with  a  club  to 
stun  the  chauffeur,  or  with  a  pistol  to 
kill  him.  If  the  watchman  had  let  him- 


self be  run  over,  it  would  not  have 
stopped  the  machine.  Nor  would  the 
disabling  of  the  chauffeur  have  had 
that  effect.  On  the  contrary,  it  would 
have  turned  the  automobile  loose  in 
the  street,  without  a  driver,  to  the 
disaster  of  itself  and  everything  in 
its  path.  Nor  would  a  bar  or  chain 
or  half-open  door  have  helped  the 
matter.  'The  bar  Or  chain  must  neces- 
sarily have  been  down  to  let  out  the 
automobile  which  was  lawfully  pass- 
ing, and  the  door  must  have  been  open 
for  the  same  purpose.  The  plaintiff's 
machine  was  following  so  closely  be- 
hind the  t>ther  automobile  that  the 
door  could  not  have  been  closed  or  the 
bar  or  chain  put  up  to  prevent  its  pass- 
ing out.  Such  an  occurrence  had  not 
happened  before  In  all  defendant's  ex- 
perience, and  it  is  impossible  to  con- 
ceive what  further  reasonable  thing  it 
could  have  done  to  prevent  the  ma- 
chine from  being  taken  out.  In  mak- 
ing its  regulations,  the  defendant 
properly  assumed  that  plaintiff's 
chauffeur  was  reasonably  honest  and 
faithful.  The  defendant  did  not  in- 
sure that  the  plaintiff's  own  servant 
would  not,  by  trick  or  theft,  take  the 
plaintiff's  machine  from  the  garage  in 
the  nighttime  without  a  written  order. 
All  that  it  was  bound  under  its  con- 
tract to  do  was  to  use  reasonable  care 
to  prevent  it.  In  order  to  fasten  lia- 
bility upon  the  defendant,  lack  of  such 
reasonable  care  must  be  proven.  If 
ordinary  care  was  wanting,  it  ought  to 
be  easy  to  suggest  what  further  could 
have  been  done.  I  have  heard  no  such 
suggestion,  nor  do  I  perceive  how  a 
reasonable  one  could  be  made." 

v.  Delivery   of  ear   to   one   other   than 
garage:  employee  or  owner's  servant. 

In  Morgan  Millwork  Co.  v.  Dover 
Garage  Co.  (1919)  7  Boyce  (DeL)  383, 
108  Atl.  62,  where  an  automobile  was 
taken  by  an  unknown  person,  it  was 
held  that  a  garage  keeper  is  bound  to 
exercise  reasonable  care  to  preserve 
automobiles  left  for  storage  for  hire 
by  their  owners;  that  is,  such  care 
as  a  reasonable  person  would  exer- 
cise in  respect  to  his  own  property; 
and  that  he  is  also  bound  to  see  that 
the  person  to  whom  he  delivers  an 
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automobile  left  with  him  for  safe- 
keeping is  the  proper  person  to  receive 
it,  and  that  the  only  surrender  that  a 
garage  keeper  can  rightfully  make  of 
an  automobile  left  with  him  for  safe- 
keeping is  on  the  order  of  the  owner, 
express  or  reasonably  implied ;  and  to 
the  same  effect  is  McLain  v.  West  Vir- 
ginia Automobile  Co.  (1913)  72  W.  Va. 
738,  48  L.R.A.(N.S.)  561,  79  S.  E.  731, 
Ann.  Cas.  1915D,  956. 

And  he  cannot  leave  the  garage 
solely  in  the  hands  of  a  servant,  and 
then  say  the  latter's  negligence  in  re- 
leasing a  car  to  one  without  authority 
from  the  owner  is  beyond  the  scope  of 
his  employment.    Ibid. 

But  a  garage  keeper  who,  for  com- 
pensation, stores  a  vehicle  for  the 
owner,  is  not  liable  for  its  loss  by 
theft,  if  he  exercised  ordinary  care  to 
prevent  it.  Glende  v.  Spraner  (1916) 
198  IIL  App.  584.  In  this  case,  which 
was  an  action  against  a  garage  keeper 
to  recover  for  the  loss  of  a  motorcycle, 
the  evidence  showing  that  the  plaintiff 
left  the  machine  in  defendant's  ga- 
rage overnight,  that  he  had  advertised 
it  for  sale  and  so  informed  the  de- 
fendant, and  also  told  him  that  the 
machine  could  not  be  operated  with- 
out repairs,  and  left  his  name  and  ad- 
dress, and  requested  defendant  to  per- 
mit anyone  to  inspect  the  machine 
whom  he  might  send  around,  the  de- 
fendant was  held  not  liable  for  the 
theft  of  the  machine  by  one  who  pre- 
sented a  written  permit  from  plain- 
tiff to  inspect  it,  and  who,  under  the 
pretext  of  inspecting  it,  stole  it. 

And  an  action  of  trover  cannot  be 
maintained  against  one  engaged  in 
the  business  of  manufacturing  bodies 
for  automobiles,  and  of  storing  them 
for  hire,  for  refusing  to  deliver  an 
automobile  to  a  vendor  who  had  con- 
ditionally sold  the  machine,  where  the 
latter  allowed  his  vendee  to  deliver 
the  chassis  to  the  defendant  for  the 
purpose  of  having  a  body  put  on  it, 
and  a  receipt  was  given  to  the  vendee 
by  the  defendant,  stating  that  the  ma- 
chine was  to  be  delivered  only  on  re- 
turn of  the  receipt,  which  the  vendee 
then  indorsed  and  delivered  to 
the  vendor,  it  appearing  that  the  de- 
fendant had  no  knowledge  of  the  vend- 


or's claim,  and  that,  after  having  per- 
formed the  work,  he  redelivered  the 
machine  to  the  vendee;  since  the  re- 
ceipt given  was  not  negotiable,  and 
the  defendant  had  a  right  to  deliver 
the  property  to  the  one  from  whom  he 
had  received  it.  Manny  v.  Wilson 
(1910)  137  App.  Div.  140,  122  N.  Y. 
Supp.  16,  affirmed  in  (1911)  203  N.  Y. 
535,  96  N.  E.  1121. 

And  it  was  held  that  the  defend- 
ant, to  whom  the  chassis  had  been 
delivered,  did  not  come  within  the  pro- 
visions of  a  statute  punishing  one 
carrying  on  the  business  of  a  ware- 
houseman "who  delivers  to  another 
any  merchandise  for  which  a  bill  of 
lading,  receipt,  or  voucher  has  been 
issued,  unless  such  receipt  or  voucher 
bears  upon  its  face  the  words  'not 
negotiable,'  or  unless  such  receipt  is 
surrendered  to  be  canceled  at  the  time 
of  such  delivery."    Ibid. 

In  (Jeren  v.  HoUenbeck  (1913)  66 
Or.  104,  132  Pac.  1164,  the  act  of  the 
keeper  of  the  plaintiff's  automobile  in 
intrusting  the  possession  of  it  to  one 
who  wrecked  it  while  driving  was  held 
a  conversion  of  the  car.  It  does  not 
clearly  appear  in  this  case,  however, 
whether  or  not  the  bailee  was  a  keeper 
of  a  garage. 

The  decision  in  Hancock  v.  Anchors 
(1921)  —  Ga.  App.  — ,  105  S.  E.  631, 
where  the  car  was  delivered,  in  trover 
proceedings,  to  one  other  than  the 
ostensible  owner,  by  whom  it  was 
stored,  turns  upon  a  point  not  at  all 
distinctive  to  the  subject  under  an- 
notation. 

VI.  Theft  where  no  delivery  J>y  garage 
leeeper  or  employee. 

It  cannot  be  held  as  a  matter  of  law 
that  a  garage  keeper  was  free  from 
negligence,  but  the  question  is  for  the 
jury  in  an  action  against  him  for  the 
theft  of  a  car,  where  there  is  evidence 
that  the  garage  was  full  of  automo- 
biles on  the  night  when  the  plaintiff's 
car  disappeared,  that  there  was  no 
watchman  after  midnight,  and  that  the 
thieves  entered  through  a  window 
which  might  have  been  left  open  by 
the  defendant's  employees,  and  that 
the  doors  through  which  the  automo- 
bile passed  could  be  opened  from  the 
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inside  of  the  building  by  simply  un- 
hooking an  iron  hasp  from  a  staple 
in  the  wall.  Steenson  v.  Flower  Cl^ 
Fuel  &  Transfer  Co.  (1920)  144  Minn. 
375,  175  N.  W.  681. 

And  in  an  action  against  the  owner 
of  a  garage  to  recover  for  the  loss  of 
a  machine  which  was  kept  in  the  ga- 
rage for  hire,  the  question  of  whether 
the  defendant  exercised  ordinary  care 
is  for  the  jury  where  there  is  evidence 
that  the  automobile  was  taken  from 
the  garage  at  night,  while  the  doors  of 
the  garage  were  open,  so  that  anyone 
might  drive  a  car  out,  and  while  the 
watchman  was  on  another  floor  of  the 
building.  Farrall  v.  Universal  Garage 
Co.  (1920)  179  N.  C.  889, 102  S.  E.  617. 

And  in  Hayes  v.  Maykel  Automobile 
Co.  (1919)  234  Mass.  198,  125  N.  E. 
166,  in  an  action  to  recover  for  the 
theft  of  an  automobile  stored  in  de- 
fendant's garage  under  a  contract  of 
"live  storage,"  the  question  of  defend- 
ant's negligence  was  held  to  be  for  the 
jury  where  there  was  evidence  that 
the  car  could  not  be  started  and  driven 
a-way  from  its  place  without  being 
heard,  and  also  evidence  of  negligence 
in  failing  to  lock  the  basement  door, 
and  testimony  showing  a  failure  to 
comply  with  a  statute  requiring  ga- 
rages storing  more  than  five  cars  to 
keep  a  record  of  every  automobile 
which  enters  or  leaves  the  garage. 

In  this  case  a  statute  requiring  the 
keeping  of  a  record  of  automobiles 
driving  in  and  out  of  garages  storing 
more  than  five  cars  was  construed  to 
impose  upon  the  proprietor  of  the  ga- 
rage the  duty  of  making  the  entries, 
except  in  cases  of  cars  driven  by 
chauffeurs. 

And  in  an  action  against  a  manu- 
facturer of  speedometers  for  damage 
to  the^  plaintiff's  car,  which  had  be6n 
left  in  an  alleyway  near  the  defend- 
ant's repair  shop,  for  the  purpose  of 
having  the  speedometer  adjusted,  it 
was  held  that  it  could  not  be  ruled  as 
a  matter  of  law  that  the  plaintiff  could 
not  recover,  where  there  was  evidence 
that  the  plaintiff  drove  the  car  into 
the  alley  and  informed  an  employee  of 
the  defendant  that  he  intended  to 
leave  it  there  for  repairs,  and  that  the 
employee  consented  and  agreed  to 
1.5  A.L.R.— 44. 


have  the  car  ready  at  a  certain  time, 
but  that,  upon  the  plaintiff's  return, 
the  car  was  gone,  and  when  recovered 
was  in  a  badly  damaged  condition. 
Stevens  v.  Stewart  Warner  Speed- 
ometer Corp.  (1916)  223  Mass.  44,  111 
N.  E.  771.  The  court  stated  that  there 
was  evidence  from  which  it  could  h^ve 
been  found  that  the  machine  was  left 
in  the  custody  of  the  defendant,  and 
that,  if  the  jury  so  found,  the  defend- 
ant was  liable  as  a  bailee  for  hire,  and 
as  such  was  required  to  exercise  due 
care  to  protect  the  machine  from  being 
lost  or  damaged ;  that  is,  was  required 
to  exercise  the  care  a  reasonable  man 
would  haveexercised  under  the  circum- 
stances ;  and  it  was  further  stated  that 
the  liability  of  the  defendant  as  bailee 
for  hire  was  not  affected  by  reason  of 
knowledge  of  the  owner  as  to  the  man- 
ner in  which  or  the  place  where  the 
property  was  kept,  but  that  its  accept- 
ance by  the  defendant  imposed  upon 
it  due  care  for  its  safety  and  protec- 
tion, although  evidence  was  intro- 
duced by  the  defendant  tending  to 
show  that  its  employees  were  in- 
structed that  all  cars  which  were  left 
in  the  alley  were  at  the  owners'  risk, 
and  it  was  stated  that  the  evidence 
warranted  a  finding  that  the  defendant 
assumed  custody  and  control  of  the 
car,  and  thereafter  allowed  it  to  re- 
main in  the  alley  without  using  any 
precautions  whatever  to  protect  it 
from  being  stolen,  and  that  it  could 
have  been  found  that  the  theft  of  the 
car  was  the  natural  and  probable  re- 
sult of  the  negligence  of  the  defend- 
ant. 

And  where  the  only  evidence  in  an 
action  against  a  garage  keeper  for  the 
loss  of  a  car  which  was  alleged  to 
have  been  stolen  was  that  the  defend- 
ant could  give  no  explanation  as  to 
how  the  car  got  out  of  the  garage,  it 
was  held  that  the  evidence  was  not 
such  as  to  require  a  finding  that  de- 
fendant was  free  from  negligence,  and 
that  the  loss  did  not  come  from  its 
lack  of  care.  Hoel  v.  Flower  City  Fuel 
&  Transfer  Co.  (1919)  144  Minn.  280, 
175  N.  W.  300. 

In  Surge  v.  Englewood  Motor  Car 
&  Garage  Co.  (1919)  213  IlL  App.  357, 
where  the  original  action  was  one  of 
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replevin  against  the  owner  of  a  garage 
for  the  loss  of  an  automobile,  and 
was  subsequently  changed  to  an  action 
of  trover,  a  verdict  of  the  jury  finding 
the  defendant  guilty  of  "maliciously, 
wilfully,  and  intentionally"  converting 
the  property  to  its  own  use  was  held 
not  supported  by  the  evidence,  which 
showed  that  the  machine  was  stolen 
from  the  garage  by  some 'unknown 
person,  the  court  stating  that,  con- 
sidering the  action  as  one  in  case,  the 
verdict  was  improper ;  and  considering 
it  as  an  action  in  trover,  the  evidence 
did  not  prove  a  conversion  of  the  ma- 
chine. 

The  court  is  not  required  to  rule 
that  there  was  no  evidence  that  the 
defendant  garage  keeper  or  its  em- 
ployees stole  the  plaintiff's  car,  where 
the  record  does  not  disclose  that  the 
plaintiff  contended  that  either  the  de- 
fendant or  its  employees  had  stolen 
the  car.  Hayes  v.  Maykel  Automobile 
Co.  (Mass.)  supra. 

When  an  automobile  is  delivered  to 
a  garage  company  for  washing,  the 
duty  rests  upon  the  company  of  exer- 
cising reasonable  care  in  keeping  and 
returning  the  machine  to  the  owner; 
and  in  case  of  theft  of  the  machine,  the 
duty  of  exercising  reasonable  dili- 
gence on  the  part  of  the  garage  to  re- 
cover it  attaches,  and  there  is  not  an 
exercise  of  reasonable  diligence  in  at- 
tempting to  recover  the  stolen  ma- 
chine where  the  garage  keeper  delays 
for  two  days  in  making  a  start  to  pur- 
sue the  thief.  Tacoma  Auto  Livery 
Co.  V.  Union  Motor  Car  Co.  (1915)  87 
Wash.  102, 151  Pac.  243, 10  N.  C.  C.  A. 
1007. 

YII.  Vnauthorized  use  fty  garage  Tcceper. 

In  Bush  V.  Fourcher  (1907)  3  Ga. 
App.  43,  59  S.  E.  459,  where  a  recovery 
was  sought  against  a  repairer  of  auto- 
mobiles for  the  unauthorized  use  of  a 
machine  placed  in  his  hands  for  re- 
pairs and  sale,  it  was  held  that  in  case 
an  unauthorizied  use  of  the  machine 
was  shown,  he  would  be  liable  for  rea- 
sonable hire  for  its  use;  and  where  no 
contract  for  hire  was  shown,  it  was 
held  that  the  question  of  whether 
such  person  "made  a  practice  of  using 
it"  was  immaterial,  since  he  was  lia- 


ble only  for  reasonable  hire  for  the 
time  which  he  actually  used  the  ma- 
chine. 

VIII.  Damages  retnilting  \chile  car  i»  he- 
ing  taken  to  garage. 

Where  an  employee  of  a  garage  is 
sent  to  get  the  car  of  a  customer,  the 
possession  of  the  car  is  that  of  the 
garage  keeper,  and  the  latter  is  liable 
for  damage  to  it,  due  to  the  driver's 
negligence,  although,  at  the  time  it  oc- 
curred, he  had  deviated  from  the  regu- 
lar route  between  the  garage  and  the 
customer's  house.  Southern  Garage 
Co.  V.  Brown  (1914)  187  Ala.  484,  65 
So.  400.  (See  also,  as  to  effect  of 
deviation,  Roberts  v.  Klnley  (1913)  89 
Kan.  885,  45  L.R.A.(N.S.)  938, 132  Pac. 
1180,  supra,  lU.) 

And  where,  in  connection  with  the 
contract  of  sale  of  an  automobile,  the 
seller  agrees  to  give  the  buyer  free 
monthly  inspection  service,  in  render- 
ing such  service  the  seller  is  not  per- 
forming a  gratuitous  act,  but  there  is 
a  mutual  benefit  bailment  under  which 
the  seller  becomes  liable  for  an  in- 
jury to  the  car  by  ordinary  negligence 
of  its  servants  while  driving  it  to  the 
seller's  garage  for  the  purpose  of  ren- 
dering the  service.  Hamstrom  v. 
Anderson  Electric  Car  C9.  (1918)  210 
III.  App.  395. 

In  Beaucage  v.  Mercer  (1910)  206 
Mass.  492,  138  Am.  St.  Rep.  401,  92 
N.  E.  774,  it  was  held  that  if  the  au- 
thority, real  and  apparent,  of  an  agent 
sent  out  by  a  garage  to  tow  in  a  dis- 
abled car,  is  limited  to  the  selection  of 
only  the  necessary  number  of  men  to 
perform  the  work,  and  he  selects  more, 
the  surplus  number  cannot  be  re- 
garded as  the  servants  of  the  prin- 
cipal; but  if  the  agent  is  entitled  to 
send  as  many  men  as  he  thinks  neces- 
sary, and,  acting  upon  such  autViority, 
he  sends  such  men  as  he  believes  to  be 
necessary,  but  in  fact  more  than  are 
needed;  or,  if  he  has  power  to  send 
as  many  men  as  he  pleases,  and  sends 
more  than  are  necessary, — ^in  either  of 
these  cases  all  the  men  sent  may  be 
considered  as  the  servants  of  the  prin- 
cipal. And  in  this  case,  which  was 
an  action  against  a  proprietor  of  a 
garage  for  injuries  to  the  person  and 
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to  an  automobile  while  being  towed  by 
a  machine  sent  from  a  srsrage,  where 
there  was  evidence  to  support  a  re- 
covery on  the  ground  that  the  cars 
were  negligently  hitched  together,  and 
also  on  the  ground  that  the  towing  car 
was  negligently  managed,  it  was  held 
erroneous  to  instruct  that  no  recovery 
can  be  had  if  the  plaintiff  knew  and 
appreciated  the  risk  attendant  upon 
the  negligent  hitching  together  of  the 
cars.  And  it  was  also  held  that  evi- 
dence of  what  a  witness  saw,  or  had 
seen,  the  employee  who  despatched 
the  towing  car  do,  was  admissible  up- 
on the  question  of  the  scope  of  his 
authority,  but  that  the  inference 
which  the  witness  drew  from  these 
facts  should  be  excluded.    Ibid. 

In  an  action  for  personal  injur'es, 
where  it  is  shown  that  the  defendants, 
in  connection  with  their  general  busi- 
ness as  retail  merchants,  maintained  a 
department  for  selling  and  repairing 
automobiles,  and  made  a  practice  of 
sending  men  out  to  bring  in  automo- 
biles to  be  repaired,  and  delivering 
them  when  repaired,  but  did  not 
undertake  to  carry  passengers;  and 
that  the  plaintiff  telephoned  a  person- 
al friend,  who  was  employed  in  an- 
other department  of  the  defendant's 
store,  and  requested  him  to  send  a 
competent  man  to  repair  her  automo- 
mobile  and  run  it  back  to  the  city  with 
her  as  a  passenger, — no  recovery  can 
be  had,  although  her  request  was  com- 
plied with,  and  after  the  repairs  were 
made,  and  on  the  return  trip,  the  ma- 
chine was  upset  and  she  was  injured; 
since  there  is  nothing  in  the  case  to 
show  that  the  employee  who  was  tele- 
phoned to  had  any  connection  with  the 
automobile  department,  or  that  the 
manager  of  the  department  had  any 
authority  to  contract  to  bring  the 
plaintiff  back  to  the  city  as  a  pas- 
senger, or  that  he  made  or  was  re- 
quested to  make  such  a  contract. 
Gresh  v.  Wanamaker  (1912)  237  Pa. 
13,  84  Atl.  1108. 

IX.  Change  of  place  of  storage  loithout 
oumer's  consent. 

If  the  owner  of  an  automobile  con- 
tracts with  a  garage  keeper  to  keep 
his  machine  at  a  garage  in  the  city. 


and  the  garage  keeper  removes  it  to 
another  garage  outside  of  the  city 
without  the  owner's  consent,  and  it  is 
there  damaged  by  the  falling  in  of  the 
roof  of  the  garage,  the  garage  keeper 
is  liable  for  the  damage  without  ref- 
erence to  the  question  of  negligence, 
as  such  act  is  a  violation  of  the  con- 
tract of  bailment.  Pilson  v.  Tip-Top 
Auto  Co.  (1913)  67  Or.  528,  136  Pac. 
642.  (Generally  as  to  liability  of 
bailee  for  loss  or  injury  to  goods  kept 
at  a  place  other  than  that  originally 
intended,  see  annotation  in  12  A.L.R. 
1322.) 

X.  Damage  while  in  storage. 

Where  it  is  shown  that  an  automo- 
bile body  when  delivered  at  a  garage 
for  storage  was  in  good  condition,  and 
that  upon  redelivery  about  three  years 
later  it  was  broken  and  the  upholstery 
was  moth-eaten,  so  as  to  render  it 
worthless,  a  prima  facie  case  is  made 
out  against  the  bailee,  and  he  will  be 
liable  unless  he  shows  in  rebuttal  the 
degree  of  care  exercised,  the  conditions 
existing  in  the  garage,  the  impossi- 
bility or  improbability  of  moths  fre- 
quenting a  place  where  large  quanti- 
ties of  gasolene  were  in  use,  or  that  it 
was  not  customary  for  warehouses  en- 
gaged in  storing  automobiles  to  in- 
spect them  and  report  their  condition 
to  the  owners,  and  establishes  knowl- 
edge by  the  plaintiff  on  that  point. 
Wimpfheimer  v.  A.  T.  Demarest  &  Co. 
(1912)  78  Misc.  171,  137  N.  Y.  Supp. 
908. 

XI.  Defective  repairs;  damage  during  re- 
pairs. 

Generally,  as  to  liability  of  one  con- 
tracting to  make  repairs  for  damages 
from  improper  performance  of  the 
work,  see  annotation  in  1  A.L.R.  1664. 
When  a  garage  takes  a  repair  job,  and 
the  contrary  does  not  appear,  so  far 
as  the  customer  is  concerned,  it  under- 
takes for  itself  the  whole  job,  and 
whether  the  garage  does  all  the  work 
is  immaterial  in  so  far  as  the  garage 
keeper's  liability  is  concerned.  Rus- 
sell's Express  v.  Bray's  Garage  (1920) 
94  Conn.  520,  109  Atl.  722.  The  court 
said :  "It  appears  that  defendant  con- 
ducted a  general  repair  garage.  It  did 
not  do  welding,  but  had  what  it  be- 
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^  lieved  a  competent  welder,  to  whom 
weldinsr  jobs  were  turned  over.  When 
a  garage  takes  a  repair  job,  and  the 
contrary  does  not  appear,  so  far  as  the 
customer  is  concerned,  it  undertakes 
for  itself  the  whole  job.  Whether  the 
garage  does  all  the  work  is  quite  im- 
material. Should  the  job  require 
work  to  be  done  outside  the  capacity 
of  its  shop,  as  that  of  .a  carriage 
maker,  painter,  glass  cutter,  the  ga- 
rage gets  the  work  done  on  its  own  ac- 
count, being  equally  responsible  to  the 
"customer  whether  the  work  is  done  by 
its  immediate  employees  or  by  spe- 
cialists in  the  different  lines  of  work 
required  to  be  done.  The  garage  com- 
pany necessarily  does  all  its  work  by 
employees,  and  whether  they  are  per- 
manentljr  employed  or  only  for  special 
jobs  can  make  no  difference." 

It  was  further  held  in  the  Russell 
Case  that  the  conclusion  that  the 
plaintiff  relied  upon  the  defendant  to 
see  that  the  repairs  to  his  machine 
were  properly  done  was  justified  by 
the  evidence  where  it  appeared  that  the 
plaintiff  took  his  disabled  truck  to  the 
defendant's  garage,  and,  upon  its  be- 
ing found  that  a  part  of  the  car  needed 
welding,  inquired  of  the  defendant  if 
he  had  a  competent  welder,  and  re- 
ceived an  affirmative  reply,  and  that 
the  welding  was  done  by  a  third  per- 
son to  whom  the  defendant  sent  the 
part,  and  that,  upon  its  return,  the 
plaintiff  did  not  see  the  welding,  but 
that  the  defendant  inspected  it  and 
put  the  part  into  the  machine. 
The  court,  in  denying  the  defend- 
ant's contention  that  the  plaintiff,  by 
special  terms  of  the  contract,  did 
not  rely  upon  the  defendant  garage 
keeper  for  the  welding,  but  authorized 
him  to  employ  a  welder  to  do  the  work 
on  the  plaintiff's  account,  said: 
"There  is  no  question  of  agency  dis- 
closed or  undisclosed.  The  contract 
between  plaintiff  and  defendant  was 
one  of  bailment  for  repairs,  locatio 
operis  faciendi,  to  use  the  older 
nomenclature.  The  defendant  was 
bailee  of  this  truck  to  put  it  in  good  re- 
pair, welding  included.  Its  duty  was 
to  use  ordinary  care,  not  merely  to 
select  competent  employees,  as  defend- 
ant claims,  but  to  do  the  work  re- 


quired with  ordinary  skill  aUd  judg- 
ment. It  is  said  that  in  this  class  of 
bailments  'ordinary  care'  is  a  term  of 
intense  relativity.  The  bailee  prom- 
ises the  skill  of  his  art.  In  such  a 
contract  the  bailee  may  use  the  usual 
means  of  executing  the  bailment. 
...  It  is  also  a  rule  of  such  bail- 
ments that,  unless  the  contract  re- 
quires the  personal  services  of  the 
bailee,  he  may  have  the  work  com- 
pleted by  third  persons.  Dobie,  Bailm. 
&  Carr.  §  66,  citing  1  Laws  of  England 
(Halsbury)  p.  560.  In  a  note  Dobie 
says:  'Frequently  the  size  and  vari- 
ety of  the  work  .  .  .  would  con- 
clusively show  that  the  bailee  could 
not  personally  perform  all  the  services 
himself,  but  must  delegate  it  in  whole 
or  part  to  others,  for  whose  work, 
while  acting  within  the  scope  of  their 
employment,  the  bailee  is,  of  course, 
responsible.'  That  is  exactly  the  pres- 
ent case.  The  court  having  found  that 
the  welding  by  solder  and  not  iron 
was  negligent,  careless,  and  improper, 
the  law  as  to  negligence  in  the  per- 
formance of  the  contract  of  bailment 
for  repair  applies,  and  the  defendant 
is  liable  for  the  negligent  soldering 
as  much  as  though  it  had  been  done 
in  its  own  shop  by  its  regular  em- 
ployees. It  is  liable  not  because  of 
any  misrepresentations  of  the  defend- 
ant in  turning  the  car  over  to  the 
plaintiff,  but  because  the  work  under- 
taken to  be  done  by  the  defendant  was 
in  fact  negligently,  carelessly,  and  im- 
properly done." 

In  Kendick  v.  Rolle  (1920)  182  N.  T. 
Supp.  775,  it  was  held  error  to  dis- 
miss a  counterclaim  for  damage  to  the 
defendant's  car  by  a  misplacing  of  the 
starter,  which  it  was  necessary  to  re- 
move in  making  the  repairs  for  which 
the  garage  keeper  sought  recovery. 

In  an  action  to  recover  for  labor 
and  repair  on  an  automobile,  where  it 
appeared  that  after  the  job  was  com- 
pleted the  car  was  taken  out  for  a 
trial  run  and  found  to  work  all  right, 
but  as  it  was  about  to  return  to  the 
garage  the  casing  broke  and  the  gears 
were  injured,  and  that  the  plaintiff 
took  the  car  apart  and  showed  the  de- 
fendant the  broken  parts,  and  gave 
him  every  opportunity  bf  inquiry  and 
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Inspection,  and  offered  to  do  the  work 
necessary  to  repair  the  damage,  the 
evidence  was  held  insufficient  to  show 
that  the  damage  resulted  from  the 
plaintiff's  negligence,  and  a  verdict 
in  his  favor  was  sustained.  Duffy's 
Oarage  v.  Sweeley  (1917)  66  Pa. 
Super.  Ct.  583. 

In  Wyckoff,  Church  &  Partridge  v. 
Lansden  Go.  (1908)  112  N.  Y.  Supp. 
1052,  it  was  held  that  a  recovery 
against  a  garage  keeper  based  upon  a 
charge  that  he  had,  through  negli- 
srence,  damaged  the  defendant's  auto- 
mobile by  filling  the  cells  of  the  bat- 
tery with  sulphuric  acid,  instead  of 
distilled  water,  could  not  be  had  where 
an  employee  of  the  garage  testified 
that  when  the  machine  was  brought 
in  on  a  certain  day  he  noticed  that  the 
battery  was  hot,  and  stated  positively 
that  he  filled  it  with  distilled  water, 
and  described  minutely  the  process  of 
filling;  and  the  only  evidence  for  the 
owner  of  the  machine  was  that  it  was 
brought  to  the  garage  on  the  day  in 
question,  and  that  the  next  day  it 
wojild  not  move,  and  that  the  battery 
.  was  hot  and  filled  with  gases,  and  that 
after  a  heavy  charge  it  did  not  work 
properly  that  day,  and  the  chemist 
^  who  repaired  it  testified  that  he  found 
sulphuric  acid  in  the  cells,  there 
being  nothing,  however,  in  the  ov/ner's 
evidence  to  show  that  no  one  else  had 
put  the  injurious  substance  in  the  bat- 
teries between  the  time  when  they 
were  taken  from  the  garage  and  when 
the  examination  was  made  by  the 
chemist,  since  the  evidence  in  such 
case  is  not  sufficient  to  maintain  the 
affirmative,  which  rests  upon  the 
owner. 

In  Slattery  v.  Tillman  (1917)  197 
Mich.  849,  163  N.  W.  938,  where  the 
question  was  involved  as  to  a  car 
owner's  liability  for  repairs  neces- 
sitated by  damage  which  occurred 
while  the  car  was  being  tested  at  the 
request  of  owner's  son,  who  was  driv- 
ing, to  ascertain  if  repairs  made  were 
satisfactory,  the  jury's  finding  that 
there  was  no  contract,  either  express 
or  implied,  by  the  terms  of  which  the 
owner  either  ordered  or  agreed  to  pay 
for  the  repairs,  was  held  justified  by 
the  evidence. 


The  owner  of  a  car  is  not  estopped 
from  setting  up  a  cross  demand  for 
damage  to  his  car  because  he  had 
made  partial  payments  to  the  plaintiff 
for  repairing  it.  Thomas  v.  Hackney 
(1916)  192  Ala.  27,  68  So.  296. 

XII.  Freezing. 
As  to  prima  facie  ease,  see  infra, 

xvm. 

As  to  effect  of  custom  or  usage,  see 
supra,  II. 

The  keeper  of  a  garage  with  whom 
an  automobile  is  stored  for  hire  is 
bound  to  use  such  ordinary  care  as 
a  man  of  ordinary  prudence  and  dis- 
cretion ought  to  exercise  and  would 
be  expected  to  exercise  if  the  property 
were  his  own,  to  prevent  injury  to  the 
car  by  draining  the  water  from  the 
cooling  system  in  freezing  weather. 
SIMMS  v.  Sullivan  (reported  here- 
with) ante,  678. 

And  a  garage  keeper  is  liable,  where 
he  undertook  to  store  an  automobile, 
upon  his  express  promise  to  furnish 
sufficient  heat  to  keep  the  machine 
from  freezing,  and  failed  to  do  so, 
by  reason  of  which  the  water  jacket 
on  the  car  was  cracked.  Bussy  v. 
Hatch  (1920)  —  N.  J.  L.  — ,  111  Atl. 
646. 

Where  the  owner  of  a  car  stored  it 
in  a  steam-heated  garage,  he  had  a 
right,  at  least,  to  expect  that  the  tem- 
perature would  be  kept  above  the 
freezing  point;  but  if,  owing  to  the 
severity  of  the  weather,  the  garage 
keeper  could  not  keep  the  temperature 
above  the  freezing  point,  although  he 
had  done  everything  that  a  reasonable 
and  ordinarily  prudent  man  could  do 
so  to  keep  it,  still  he  is  not  relieved 
from  the  precaution  of  either  drawing 
off  the  water  from  the  cooling  system, 
or  taking  other  obvious  precautions  to 
prevent  the  water  from  freezing  and 
bursting  the  pipes;  and  the  fact  that 
the  car  owner  had  taken  his  key  to  the 
ignition  system  with  him,  although  it 
might  have  some  bearing  upon  the  de- 
fendant's failure  to  run  the  motor, 
would  not  excuse  his  neglecting  other 
obvious  precautions  that  a  reasonably 
prudent  person  would  have  exercised 
in  the  care  of  like  property  of  his  own. 
Smith  V.  Economical  Garage  (1919) 
107  Misc.  430,  176  N.  Y.  Supp.  479 
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And  a  charge  in  the  Smith  Case  that 
the  degree  of  care  that  a  person  has 
to  use  is  such  as  is  commensurate  with 
the  circumstances  of  each  case,  was 
held  erroneous,  since  the  jury  should 
have  been  charged  that  the  measure 
of  the  defendant's  liability  was  that 
degree  of  care  that  an  ordinary  pru- 
dent man  would  exercise  concerning 
his  own  property. 

Where  a  garage  keeper  undertook  to 
supply  a  sufficient  amount  of  heat  to 
keep  the  water  jacket  of  a  car  from 
freezing,  the  question  whether  the 
owner  directed  the  garage  keeper  to 
drain  the  water  from  the  radiator 
could  not  affect  the  defendant's  lia- 
bility for  failure  to  supply  the  requi- 
site heat,  by  reason  of  which  the 
water  jacket  was  cracked,  and  conse- 
quently the  exclusion  upon  an  erro- 
neous ground  of  evidence  contradict- 
ing the  owner's  testimony  that  he  so 
directed  does  not  present  a  ground  for 
reversing  a  judgment  in  favor  of  the 
car  owner.  Bussy  v.  Hatch  (N.  J.) 
supra. 

Xtll.  NegUgent     operation     of     garage 
elevator. 

As  to  presumption  of  negligence,  see 
infra,  XVin. 

In  Einhorn  v.  West  67th  St.  Garage 
(1920)  191  App.  Div.  1, 180  N.  Y.  Supp. 
704,  affirming  (1919)  177  N.  Y.  Supp. 
887,  it  was  held  error  to  dismiss  the 
complaint  in  an  action  to  recover 
against  a  garage  keeper  for  damage 
to  plaintilT's  automobile  while  it  was 
being  lowered  in  the  garage  elevator, 
although  the  defendant  claimed  that 
the  employee  operating  the  elevator 
had  no  authority  to  do  so,  and  was 
acting  against  his  instructions,  there 
being  testimony  by  the  plaintiff's 
chauffeur  that  the  employee  in  ques- 
tion had  frequently  operated  the 
elevator  for  him,  and  that,  so  far  as 
he  knew,  he  was  the  regular  operator, 
and  it  appearing  that,  although  the 
employee  was  still  in  the  defendant's 
employ,  and  was  in  court,  he  was  not 
called  to  contradict  the  chauffeur's  tes- 
timony, the  court  stating  that  the  fre- 
(luent  operation  of  the  elevator  by  the 
employee  in  question  justified  the  pre- 


sumption that  the  defendant  had  no- 
tice thereof,  and  an  inference  that  the 
elevator  was  operated  by  him  with  de- 
fendant's consent.  The  court,  in  the 
opinion  in  177  N.  Y.  Supp.  887,  stated 
that  if  a  perfect  stranger  had  been 
operating  the  elevator,  it  might  be 
that  the  garage  keeper  would  have 
been  liable  for  a  failure  to  guard 
against  such  a  contingency. 

In  Regan  v.  Burr  &  Co.  (1913)  159 
App.  Div.  131,  144  N.  Y.  Supp.  84, 
where  plaintiff's  automobile,  which 
had  been  delivered  to  the  defendant 
for  the  purpose  of  having  a  new  body 
attached,  was  damaged  through  the 
fall  of  an  elevator  upon  which  it  had 
been  placed,  it  was  held  that  the  evi- 
dence in  relation  to  the  construction, 
mode  of  operation,  and  circumstances 
attending  the  fall  of  the  elevator  was 
not  sufficient  to  sustain  a  finding  of 
negligence  on  the  part  of  defendant,  or 
to  support  a  verdict  for  plaintiff. 

XIT.  Delay  in  making  repairs. 

Where  the  owner  of  an  automobile 
delivers  it  to  the  proprietor  of  a  ga- 
rage for  the  purpose  of  having  repairs 
made,  and  no  agreement  is  made  as  to 
the  time  in  which  they  are  to  be  com- 
pleted, the  question  as  to  what  is  a 
reasonable  time  is  for  the  determina-* 
tion  of  the  jury.  Sisson  v.  Roberts 
(1920)  —  Ga.  App.  — ,  104  S.  E.  910. 

In  Bertschy  Motor  Co.  v.  Bradv 
(1914)  168  Iowa,  609,  149  N.  W.  42, 
which  was  an  action  by  a  garage 
keeper  to  recover  for  repairing  an 
automobile,  in  which  the  defendant 
counterclaimed  on  account  of  unrea- 
sonable delay  in  making  the  repairs, 
the  evidence,  which  showed  three  hun- 
dred and  fifty  hours  expended  in  labor 
upon  the  machine  from  the  19th  of 
March  to  the  19th  of  September,  was 
held  to  establish  an  unreasonable  de- 
lay in  completing  the  work,  on  ac- 
count of  which  the  defendant  was  en- 
titled to  an  allowance. 

XV.  Damage  hy  fire. 
As  to  effect  of  posting  notice  that 
garage  keeper  is  not  liable  for  fire, 
see  Parris  v.  Jaquith  (1921)  —  Colo. 
— ,  197  Pac.  750;  Hoel  v.  Flower  City 
Fuel  &  Transfer  (>>.  (1919)  144  Minn. 
280,  175  N.  W.  300,  supra,  II. 
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A  garage  keeper  ia  not  relieved  from 
liability  to  return  the  machine  by  its 
destruction  by  fire  unless  he  has  ex- 
ercised ordinary  care  for  its  protec- 
tion. Beck  V.  Wilkins-Ricks  Co.  (1920) 
179  N.  a  231.  9  A.LJt.  554,  102  S.  E. 
813. 

A  complaint  in  an  action  against  a 
garage  keeper  for  the  loss  by  fire  of 
an  automobile  stored  in  his  garage, 
which  alleges  that  the  garage  keeper 
neglected  to  remove  the  plaintiff's  car 
from  the  garage,  or  to  allow  other  per- 
sons to  remove  it,  and  that,  by  reason 
of  such  negligence,  the  property  was 
destroyed,  was  held  to  allege  sufii- 
ciently  the  negligence  of  the  defend- 
ant; and  a  finding  that  the  plaintiff's 
car  was  burned  throught  the  defend- 
ant's negligence  was  held  sustained 
where  there  was  evidence  that,  after 
the  danger  of  destruction  by  fire  be- 
came imminent,  and  the  defendant's 
attention  had  been  drawn  to  the 
danger,  he  stood  by  for  a  period  of 
twenty  or  thirty  minutes,  watching  the 
fire,  without  making  any  effort  to  re- 
move the  automobile  from  the  garage. 
Hobson  V.  Silvea  (1921)  —  CaL  App. 
— ,  194  Pac.  525. 

In  Farris  v.  Jaquith  (Colo.)  supra, 
where  recovery  was  sought  against  a 
garage  keeper  for  the  destruction  of  an 
automobile  by  fire,  and  there  was  evi- 
dence that  the  garage  was  heated  by 
a  furnace  situated  directly  under  an 
oil-soaked  floor  upon  which  cars  were 
stored,  and  which  was  supported  by  a 
wooden  post,  and  that  on  the  night  of 
the  fire  ashes  had  been  raked  out  of 
the  furnace  and  allowed  to  remain 
about  the  wooden  post,  and  that  a 
fire  had  started  and  climbed  this  post 
to  the  main  floor,  such  evidence  was 
held  to  rebut  the  probability  that  the 
fire  originated  in  any  other  manner, 
and  the  evidence  was  held  to  justify 
a  finding  that  it  was  negligence  per  se 
on  the  part  of  the  defendant,  and  that 
evidence  of  custom,  methods  of  con- 
struction, heating,  etc.,  in  other  ga- 
rages, was  immaterial. 

And  in  the  Parris  Case  an  instruc- 
tion that  the  care  required  increased 
in  proportion  to  the  danger  was  held 
to  have  special  application  to  the  fur- 


nace and  its  surroundings,  and  to  be 
correct. 

And  it  has  been  held  that  where 
the  purchaser  of  an  automobile 
shipped  it  to  one  of  the  concern's 
stores  for  repairs,  the  concern,  upon 
receiving  it,  became  a  bailee  for  hire, 
and  responsible  only  for  ordinary  care. 
Ford  Motor  Co.  v.  Osburn  (1908)  140 
111.  App.  633.  And  in  this  case,  in  accord 
with  the  decision  in  Allen  v.  Fulton 
Motor  Car  Co.  (N.  Y.)  set  out  infra,. 
XVIII.,  it  was  held  that  where  the 
machine  was  shown  to  have  been  de- 
stroyed by  fire  while  in  the  company's 
building,  it  was  incumbent  upon  the 
owner,  in  an  action  to  recover  for  its 
loss,  to  prove  a  want  of  ordinary  care 
or  negligence  on  the  part  of  the  bailee. 

Generally  as  to  presumption  and 
burden  of  proof  in  case  of  destruction 
or  damage  by  fire,  see  infra,  XVIII. 

In  the  Ford  Motor  Co.  Case,  It  was 
also  held  that  a  detention  of  the  ma- 
chine by  the  company  for  about  two 
weeks  was  not  unreasonable,  where 
the  owner,  who  was  not  a  resident  of 
the  city,  but  who  was  frequently  there, 
by  his  statement  had  induced  the  com- 
pany to  believe  aifd  expect  that  he 
would  call  at  their  place  of  business 
and  accompany  an  employee  while  the 
machine  was  tried  out. 

In  Hobson  v.  Silvea  (Cal.)  supra,  it 
was  held  that  an  action  against  the 
owner  of  a  garage  for  a  failure  to  ex- 
ercise ordinary  care  in  removing  the 
plaintiff's  car  and  preventing  its  de- 
struction by  fire  can  be  maintained 
without  reference  to  a  tender  of  any 
storage  charges,  and  that  an  allega-. 
tion  in  the  complaint  that  such 
charges  had  been  paid  is  not  neces- 
sary. 

XVI.  Loaa  of  arttelea  left  in  garage. 

A  garage  keeper  cannot  be  held  lia- 
ble for  the  loss  of  articles  left  with 
his  employees  which  they  had  no  au- 
thority to  receive. 

Thus,  in  Chesley  v.  Woods  Motor 
Vehicle  Co.  (1909)  147  IlL  App.  588, 
where  a  traveling  man,  whose  employ- 
er's automobile  was  kept  at  the  de- 
fendant's garage,  'and  who  was 
in  the  habit  of  leaving  hi.s 
sample    case    with    the    porter    who 
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received  and  cared  for  the  auto- 
mobile, upon  leaving  the  machine 
for  repairs,  delivered  his  sample  case 
to  the  porter,  and  did  not  call  for  it 
until  three  months  later,  and  until 
after  the  garage  had  been  moved  to 
another  place  and  the  porter  had  been 
discharged,  it  was  held  that  no  re- 
covery could  be  had  against  the 
keeper  of  the  garage  for  the  loss  of 
the  case,  since  there  was  nothing 
showing  that  the  porter  was  acting 
°  within  the  scope  of  his  employment  in 
receiving  it.  And  it  was  held 
that  the  unauthorized  possession 
by  the  porter  of  the  sample 
case  did  not  make  such  posses- 
sion that  of  the  garage  keeper,  and  did 
not  constitute  him  a  gratuitous  bailee, 
or  create  any  liability  on  his  part  for 
the  loss  of  the  property.  Chesley  v. 
Woods  Motor  Vehicle  Co.  (111.)  supra. 
The  court  said:  "The  evidence  does 
not  even  cast  upon  defendant  the  duty 
of  a  voluntary  bailee  or  any  other  legal 
responsibility  in  relation  to  the  sam- 
ple case  of.pIaintifF.  Nor  does  plain- 
tiff contend  that  any  liability  is 
fastened  upon  defendant  from  any  di- 
rect evidence,  but  argues  that  liability 
arises  by  implication  from  the  facts  in 
evidence,  and  that,  by  applying  to  such 
evidence  'all  such  presumptions  and 
inferences  arising  from  it,'  the  porter 
is  proven  to  be  the  agent  of  defend- 
ant to  receive  the  sample  case  of  plain- 
tiff. We  are  not  able  to  follow  either 
such  logic  or  reasoning  to  the  extent 
of  holding  that  any  inference  or  pre- 
sumption of  agency  is  justified,  upon 
any  legal  theory  known  to  us,  from 
proof  of  that  or  like  character." 

In  University  Garage  v.  Heiser 
(1913)  142  N.  Y.  Supp.  315,  which  was 
an  action  by  a  garage  keeper  against 
the  owner  of  automobiles  to  recover 
for  the  storage  of  machines,  it  was 
held  that  the  defendant  should  be  al- 
lowed a  claim  for  a  gas  tank  which  he 
alleged  was  stolen  from  his  car  while 
in  storage,  where  the  preponderance 
of  testimony  was  that  the  garage 
keeper  had  recognized  his  liability  to 
pay  for  the  tank,  and  had  agreed  to 
replace  it  without  charge. 

And  where  a  truck  which  was 
driven   into   a  garage  at  night  had 


quicksilver  valued  at  $500  loaded  up- 
on it,  and,  with  the  consent  of  the 
garage  owner,  the  quicksilver  was 
placed  in  the  office,  and  the  chauffeur 
notified  the  custodian  of  the  garage 
that  he  would  take  the  truck  and  quick- 
silver at  a  certain  hour  in  the  morn- 
ing, and  before  the  hour  mentioned  an 
unidentified  man  called,  and  took  the 
truck  and  the  quicksilver  with  the  con- 
sent of  the  custodian  of  the  garage,  who 
was  not  the  man  in  charge  the  night 
before,  and  who  did  not  ask  for  any 
evidence  of  authority  on  the  part  of 
the  person  calling  for  the  truck,  it  was 
held  that  the  garage  keeper  was  liable 
for  the  loss  resulting,  regardless  of 
whether  the  service  of  storing  the 
quicksilver  was  a  mere  gratuity  or 
not,  since  adequate  measures  to  guard 
against  the  loss  of  the  property  were 
not  taken.  Rubin  v.  Forwarder's 
Auto  Trucking  Corp.  (1920)  111  Misc. 
376,  181  N.  Y.  Supp.  451. 

XVII.  Effect  of  transfer  of  garage. 

Where  a  garage  keeper  undertook 
to  store  the  plaintiff's  car  for  a  cer- 
tain sum  per  month,  and  to  charge  for 
extras,  the  contract  continued  until 
the  plaintiff  consented  to  change  it, 
or  until  he  had  notice  that  the  de- 
fendant would  no  longer  undertake  to 
perform  it;  and  the  act  of  the  de- 
fendant in  selling  out  his  business  did 
not  relieve  him  from  the  performance 
of  his  contract,  and  he  is  liable  for 
damage  to  the  car,  caused  by  the  neg- 
ligence of  the  "night  man,"  who  was 
driving  the  car  from  the  owner's  resi- 
dence to  the  garage,  before  the  plain- 
tiff had  received  notice  that  the  de- 
fendant had  sold  the  business.  Banks 
V.  Strong  (1917)  197  Mich.  544,  164 
N.  W.  398.  The  court  in  this  case 
said:  "Defendant  urges  that  each 
time  the  machine  was  delivered  to 
plaintiff's  home  from  the  garage,  or 
from  the  garage  to  the  home,  con- 
stituted a  new  contract;  and  that,  in- 
asmuch as  he  was  out  of  the  business 
at  the  time  of  the  accident,  and  the 
business  was  owned  by  Owen,  he  is 
not  liable.  We  think  the  trial  court 
was  correct  in  declining  to  accept 
this  theory.  There  was  no  dispute  as 
to  what  the  contract  was.     It  con- 
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temprated  storage  and  extras  which 
are  incidental  to  garage  service.  Con- 
veyance to  and  from  the  residence  was 
an  incident  and  a  part  of  such  serv- 
ice; it  was  an  extra,  charged  to  and 
paid  fpx  hy  the  plaintiff.  The  con- 
tract relied  upon,  and  to  which  de- 
fendant was  a  party,  involved  in  its 
performance  the  doing  of  services 
such  as  were  being  performed  when 
the  car  was  injured.  Whether,  when 
the  contract  was  made,  defendant  had 
a  partner,  or  afterwards  had  a  part- 
ner, would  not  affect  his  own  liability 
as  bailee.  Nor  is  he  in  a  position  to 
question,  nor  does  he  question,  the 
nonjoinder  of  other  defendants.  The 
case  was  tried  upon  the  theory  that 
defendant  made  a  contract  of  bailment 
and  breached  it;  that,  having  made 
such  contract  with  the  plaintiff,  it  con- 
tinued until  plaintiff  consented  to 
change  it,  or  until  he  had  notice  that 
defendant  would  no  longer  undertake 
to  perform  it,  and  that  the  act  of  sell- 
ing out  the  business  alone  did  not  re- 
lieve defendant  from  the  performance 
of  his  contract  with  the  plaintiff.  In 
submitting  the  case  to  the  jury  upon 
this  theory,  and  in  refusing  to  direct 
a  verdict  for  the  defendant,  the  court 
committed  no  error." 

XVIII.  Presumption  and  Jrurden  of  proof. 

The  general  subject  of  the  presump- 
tion and  burden  of  proof  where  sub- 
ject of  bailment  is  destroyed  or  dam- 
aged by  fire  is  treated  in  the  annotation 
in  9  A.L.R.  559.  As  there  shown,  there 
is  considerable  difference  of  opinion, 
or,  at  least,  diversity  of  judicial  ex- 
pression, on  this  subject.  It  is  only 
possible  in  the  present  annotation  to 
show  how  the  question  has  been 
treated  in  cases  falling  within  its 
limited  scope  as  to  character  of  the 
bailee  and  the  nature  of  the  subject 
of  the  bailment. 

For  presumption  as  to  damage 
while  in  storage,  see  supra,  X. 

See  also  Ford  Motor  Co.  v.  Osbum 
(1908)  140  111.  App.  688,  set  out  supra, 
XV. 

It  is  held  that  the  failure  of  a  ga- 
rage keeper  to  return  a  machine  left 
for  repairs  in  good  condition  is  a 
breach  of  the  contract  of  bailment. 


which,  if  unexplained,  entitles  the 
bailor  to  recover.  Beck  v.  WiUdns- 
Ricks  Co.  (1920)  179  N.  C.  231,  9 
A.L.R.  554,  102  S.  E.  813. 

The  owner  of  a  car  makes  out  a 
prima  facie  case  against  a  garage 
keeper  where  he  shows  that  he  deliv- 
ered his  car  in  good  condition  to  the 
defendant  to  care  for,  and  that,  when 
called  for  within  a  day  or  two,  the  car 
was  damaged.  Smith  v.  Economical 
Garage  (1919)  107  Misc.  430,  176  N. 
Y.  Supp.  479. 

And  a  prima  facie  case  is  made  out 
where  there  is  proof  that  an  automo- 
bile was  delivered  to  a  garage  keeper 
in  good  condition,  and  that  he  failed 
to  produce  it  in  condition  similar  to 
that  in  which  he  received  it.  Smith 
V.  Bailey  (1917)  195  Mich.  105,  161 
N.  W.  822,  15  N.  C.  C.  A.  308. 

Upon  the  plaintiff's  making  out  a 
prima  facie  case  of  damage  to  his  car 
while  in  the  defendant's  garage,  it 
then  becomes  the  duty  of  the  latter 
to  rebut  the  prima  facie  case  by  show- 
ing that  he  used  due  care  as  bailee. 
Smith  V.  Economical  Garage  (N.  Y.) 
supra. 

Ordinarily  the  burden  of  proof  is 
upon  him  who  alleges  the  negligence 
relied  upon  for  a  recovery;  but  when 
a  car  is  damaged  or  injured  while  in 
the  exclusive  custody  of  a  garage 
keeper,  it  is  incumbent  upon  him  to 
satisfy  the  jury  that  the  injury  was 
not  occasioned  by  the  negligence  of 
himself  or  his  servants.  Morgan  Mill- 
work  Co.  V.  Dover  Garage  (1919)  7 
Boyce  (DeL)  383,  108  Atl.  62. 

And  in  Southern  Garage  Co.  v. 
Brown  (1914)  187  Aki.  484,  65  So.  400, 
it  was  held  that  the  burden  was  on  a 
garage  keeper  to  show  that  property 
damaged  while  in  his  possession  was 
not  damaged  by  a  want  of  ordinary 
care  on  his  part. 

In  Regan  v.  Burr  &  Co.  (1913)  159 
App.  Div.  131,  144  N.  Y.  Supp.  84, 
where  an  automobile  had  been  dam- 
aged while  in  the  custody  of  6ne  to 
whom  it  had  been  delivered  for  the 
purpose  of  attaching  a  new  body,  it 
was  held  that  when  the  bailee  fails,  on 
demand,  to  deliver  to  the  bailor  prop- 
erty to  which  the  latter  is  entitled,  a 
presumption  of  liability  arises;   but 
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that  such  prima  facie  case  may  be 
overcome  when  it  is  made  to  appear 
that  the  loss  was  occasioned  by  some 
misfortune  or  accident  not  within  the 
control  of  the  bailee,  and  that  then 
the  onus  continues  upon  the  bailor  to 
prove  that  it  was  chargeable  to  the 
want  of  care  by  the  bailee. 

In  Duffy's  Garage  v.  Sweeley  (1917) 
G6  Pa.  Super.  Ct.  683,  it  was  held  that 
where  property  is  damaged  while  in 
the  possession  of  the  bailee,  and  the 
bailor  alleges  negligence,  the  burden  of 
proving  it  is  upon  him;  but  where  the 
property  bailed  is  returned  in  a  dam- 
aged condition,  it  is  incumbent  upon 
the  bailee  to  give  some  account  of  how 
the  injury  occurred,  so  that  the  bailor 
may  be  enabled  to  test  the  accuracy 
of  the  bailee's  report. 

In  Thomas  v.  Hackney  (1915)  192 
Ala.  27,  68  So.  296,  where  the  evidence 
established  the  injury  to  the  defend- 
ant's car  while  in  the  possession  of 
plaintiff,  who  undertook  to  make  re- 
pairs on  it  gratuitously,  the  burden  of 
proof  was  held  to  be  upon  the  plain- 
tiff to  show  the  exercise  of  that  degree 
of  care  on  his  part  which  the  law  re- 
quired when  the  car  was  injured. 

It  has  been  held  that  where  an  auto- 
mobile is  stolen  from  a  public  garage, 
the  burden  is  upon  the  garage  keeper 
of  proving  that  the  loss  did  not  come 
from  his  negligence;  and  this  is  not 
merely  the  burden  of  going  forward 
with  proofs,  or  a  shifting  burden. 
Hoel  V.  Flower  City  Fuel  &  Transfer 
Co.  (1919)  144  Minn.  280,  175  N.  W. 
300. 

And  in  another  Minnesota  case,  in 
an  action  against  a  garage  keeper  to 
recover  for  the  loss  of  4  car  stored  in 
the  garage  for  hire,  and  which  had 
been  stolen  therefrom,  the  burden  was 
held  to  be  on  the  garage  keeper  to  show 
that  he  was  free  from  negligence ;  that 
is,  that  he  exercised  such  care  to  keep 
the  car  safely  as  a  prudent  man 
would  ordinarily  exercise  undeir  simi- 
lar circumstances.  Steenson  v. 
Flower  City  Fuel  &  Transfer  Co. 
(1920)  144  Minn.  375, 175  N.  W.  681. 

In  Travelers  Indemnity  Co.  v. 
Fawkes  (1913)  120  Minn.  353,  45 
L.R.A.(N.S.)  331,  139  N.  W..  703, 
where,  in  an  action  by  the  owner  of 


an  automobile  against  a  garage  keeper, 
the  latter  admitted  receipt  of  the  car 
and  his  inability  to  return  it,  a  prima 
facie  case  was  held  to  be  established, 
to  meet  which  it  devolved  upon  the 
defendant  to  prove  that  he  exercised 
ordinary  care  in  keeping  the  machine. 

And  proof  that  a  motor  car,  when 
delivered  to  a  garage  keeper,  waa  in 
good  order,  but,  when  called  for  a  few 
days  later,  it  was  found  that  the  water 
jacket  had  frozen  and  burst,  makes  out 
a  prima  facie  case  against  the  garage 
keeper.  Smith  v.  Economical  Garage 
(1919)  107  Misc.  430,  176  N.  Y.  Supp. 
479;  SIMMS  v.  Sullivan  (reported 
herewith)  ante,  678. 

In  Austin  v.  Simon  (1918)  —  Mo. 
App.  — ,  204  S.  W.  193,  an  amended 
statement  in  an  action  by  the  owner 
of  an  automobile  against  one  to  whom 
it  had  been  delivered  for  repairs, 
which  alleged  that  the  car  was  in- 
jured by  the  defendant  negligently 
allowing  the  elevator  to  fall,  was  held 
to  be  an  allegation  of  general  negli- 
gence, and  not  of  specific  act  of  negli- 
gence, and  the  doctrine  of  res  ipsa 
loquitur  was  held  to  apply,  there  be- 
ing evidence  that  the  defendant  per- 
mitted the  elevator  to  fall,  and  there 
being  no  evidence  to  explain  the  fall- 
ing of  the  elevator. 

In  Allen  v.  Fulton  Motor  Gar  Co. 
(1911)  71  Misc.  190,  128  N.  Y.  Supp. 
419,  where  the  evidence  showed  that 
an  automobile  was  delivered  to  a  ga- 
rage keeper  for  repairs,  and  was  placed 
in  a  barn  not  connected  with  the  de- 
fendant's garage,  and  that  the  owner 
subsequently  was  notified  that  the  re- 
pairs had  been  completed,  and  that, 
upon  going  for  his  machine,  he  found 
the  barn  in  which  it  had  been  stored 
burned  and  the  remains  of  his  ma- 
chine in  the  ruins,  it  was  held  that  a 
nonsuit  should  be  entered,  the  burden 
of  proof  being  upon  the  plaintiff  in 
such  case,  and  there  being  nothing  in 
such  evidence  to  show  that  the  loss 
in  question  occurred  by  reason  of  the 
bailee's  negligence.  The  court  said: 
"This  was  a  case  of  bailment  for  hire. 
The  contract  was  for  the  mutual  ad- 
vantage of  both  the  bailor,  Allen,  and 
the  bailee,  the  Fulton  Motor  Car  Com- 
pany.   When  it  accepted  the  property. 
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the  Fulton  Motor  Car  Company  was 
bound  to  bestow  upon  it  ordinary  dili- 
gence, such  as  every  man  of  common 
prudence  takes  of  his  own  property. 
As  the  contract  was  for  the  mutual 
benefit  of  the  parties,  the  defendant 
was  only  liable  for  loss  occurring  by 
reason  of  its  negligence,  and  was  not 
liable  for  loss  due  to  accident  or  ir- 
resistible force.  It  was  answerable 
only  for  ordinary  neglect.  If  the  ma- 
chine was  lost  or  damaged  for  want 
or  ordinary  care  and  diligence,  the  de- 
fendant is,  of  course,  responsible. 
When  called  upon  for  the  return  of  the 
car,  it  was  the  duty  of  the  defendant 
to  deliver  it  to  its  owner,  or  account 
for  its  default  by  showing  a  loss  by 
some  violence,  theft,  or  accident.  It 
.seems  to  me  in  this  case  that  when 
the  evidence  disclosed  the  fact  that 
this  car  was  lost  by  fire,  or,  in  other 
words,  its  loss  was  accounted  for,  the 
burden  continued  upon  the  plaintifT  to 
show  that  its  loss  was  occasioned  by 
some  negligence  or  want  of  ordinary 
care  upon  the  part  of  the  defendant. 
The  case  of  Claflin  v.  Meyer  (1878) 
75  N.  Y.  260,  81  Am.  Rep.  467,  seems 
to  me  to  be  directly  in  point  with  the 
case  under  consideration  here.  There 
can  be  no  question  but  that  the  doc- 
trine is  well  settled  in  this  state  that 
where  a  bailee  of  goods,  although  lia- 
ble to  recover  for  their  loss  only  in 
case  of  negligence,  fails,  nevertheless, 
upon  demand,  to  return  them  to  the 
owner,  or  account  for  his  failure  to 
return  them,  a  prima  facie  case  of 
negligence  is  made  out  against  the  de- 
fendant. It  seems  to  me  that  the  pre- 
sumption of  negligence  in  such  a  case 
is  somewhat  artificial,  and  results 
from  the  fact  that  the  bailee  is  in  a 
position  to  have  exclusive  knowledge 
of  the  facts,  and  that  he  should  give 
explanation  for  his  failure  to  return, 
if  any  such  explanation  may  exist 
other  than  his  own  fault.  But,  as 
Hand,  J.,  in  Claflin  v.  Meyer  (N.  Y.) 
supra,  says:  'Where  the  refusal  to  de- 
liver is  explained  by  the  fact  appear- 
ing that  the  goods  have  been  lost, 
either  destroyed  by  fire  or  stolen  by 
thieves,  and  the  bailee  is  therefore  un- 
able to  deliver  them,  there  is  no 
prima  facie  evidence  of  his  want  of 


care,  and  the  court  will  not  assume, 
in  the  absence  of  proof  on  the  point, 
that  such  fire  or  theft  was  the  result 
of  his  negligence."  (Generally  as  to 
presumption  arid  burden  of  proof 
where  subject  of  bailment  is  destroyed 
or  damaged  by  fire,  see  annotation,  9 
A.L.R.  559.) 

After  the  owner  of  an  automobile 
which  was  left  at  a  garage  for  repairs 
shows  that  it  was  destroyed  by  fire 
while  in  the  possession  of  the  repair 
man,  the  latter  must  go  forward  with 
evidence  showing  that  he  used  proper 
care  in  the  bailment,  in  order  to  es- 
cape, liability  for  the  loss.  B^k  v. 
Wilkins-Ricks  Co.  (1920)  179  N.  C. 
231,  9  A.L.R.  554,  102  S.  E.  313. 

In  Hight  Accessory  Place  v.  Lam 
(1921)  —  Ga.  App.  — ,  105  S.  E.  872, 
where  an  automobile  had  been  de- 
livered to  a  garage  keeper  for  repairs, 
and  he  held  it  for  charges,  it  was  held 
in  a  suit  by  the  bailor,  in  which  it  was 
pleaded  that,  because  of  the  negli- 
gence of  the  bailee,  the  property  de- 
livered had  been  destroyed  by  fire,  that, 
upon  proof  of  the  allegations  laid  in 
the  petition,  the  burden  was  upon  the 
bailee  of  showing  that  he  exercised  due 
care  and  diligence  in  protecting  and 
keeping  the  property. 

And  in  Glende  v.  Spraner  (1916)  198 
111.  App.  584,  it  was  held  in  an  action 
by  a  bailor  against  a  bailee  to  recover 
damages  for  the  loss  of  his  vehicle, 
that  where  the  plaintiff  shows  the  de- 
livery of  the  bailment  to  defendant, 
and  the  failure  of  defendant  to  make 
a  redelivery,  the  burden  is  on  defend- 
ant to  show  the  exercise  of  the  degree 
of  care  required  by  the  nature  of  the 
bailment;  but  that  where  it  appears 
that  the  vehicle  was  stolen,  lost,  or 
destroyed  by  fire,  the  burden  of  prov- 
ing negligence  is  on  the  plaintiff. 

One  seeking  to  hold  a  garage  keeper 
liable  for  the  destruction  by  fire  of  an 
automobile  left  for  repairs  has  the 
burden  of  showing  negligence  on  his 
part.  Beck  v.  Wilkins-Ricks  Co.  (N. 
C)  supra.. 

In  Knight  v.  Willard  (1918)  26  N. 
D.  140,  143  N.  W.  846,  where  recovery 
was  sought  for  damage  to  a  machine 
by  reason  of  defective  oil  which  the 
defendants  had  sold,  it  was  held  in- 
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cumbent  upon  the  plaintiff  to  show 
that  the  oil  was  defective  and  also 
that  such  defect  caused  the  damage  to 
his  car;  and  the  evidence  in  the  case 
upon  these  points  was  held  insufficient 
to  establish  these  facts. 

XIX,  Danutges. 

In  an  action  against  a  garage  keep- 
er to  recover  damages  for  an  injury  to 
an  automobile  taken  from  the  garage, 
the  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  machine 
before  and  after  its  injury;  and  in 
estimating  this  difference  it  is  proper 
for  the  jury  to  consider  the  cost  and 
expenses  of  repairs,  and  in  some  in- 
stances this  may  be  the  damage  which 
a  party  may  be  entitled  to  recover. 
Farrall  v.  Universal  Garage  Co.  (1920) 
179  N.  C.  889,  102  S.  E.  617. 

And  in  Morgan  Millwork  Co.  v. 
Dover  Garage  Co.  (1919)  7  Boyce 
(DeL)  883,  108  Atl.  62,  an  action 
against  a  garage  company  to  recover 
damages  for  injuries  to  an  automobile 
left  with  it  for  storage  for  hire,  the 
plaintiff  was  held  entitled  to  recover 
such  a  snm  as  would  reasonably  com- 
pensate it  for  the  damages  sustained, 
the  measure  of  which  is  the  difference 
between  the  value  of  the  automobile 
immediately  before  and  its  value  im- 
mediately after  it  was  damaged,  with 
interest  from  the  date  of  the  dam- 
age. 

In  Anthony  v.  Moore  &  M.  Co. 
(1909)  135  App.  Div.  203,  120  N.  Y. 
Supp.  402,  it  was  held  in  an  action  for 
a  breach  of  an  agreement  to  build  and 
place  a  body  upon  an  automobile  with- 
in a  stated  time  and  for  a  stipulated 
consideration,  that  the  true  measure 
of  damages  was  the  cost  and  expense 
reasonably  necessary  to  make  the  work 
and  materials  conform  to  the  require- 
ments of  the  contract,  and  not  the  dif- 
ference between  the  value  of  the  auto- 
mobile as  it  was  when  the  defendant 
delivered  it  to  the  plaintiff,  and  its 
value  if  the  agreed  work  had  properly 
been  done. 

In  an  action  against  a  garage  keep- 
er for  refusing  to  deliver  the  plain- 
tiff's car  to  him,  and  thereby  convert- 
ing it  to  his  own  use,  the  plaintiff  is 


not  entitled  to  recover  as  damages  the 
cost  of  the  hire  of  a  horse  and  wagon 
to  replace  the  automobile  during  its  de- 
tention. Bernheim  v.  Roth  (1916)  157 
N.  Y.  Supp.  902. 

Evidence  as  to  the  value  of  an  auto- 
mobile a  week  or  as  much  as  a  month 
prior  to  the  time  it  was  placed  in  the 
hands  of  a  garage  keeper  for  repairs 
is  admissible,  and  may  be  considered 
by  the  jury  in  determining  the  highest 
market  value  of  the  machine  between 
the  time  of  conversion  and  the  date  of 
the  trial,  where  the  defendant  did  not 
plead  or  attempt  to  show  that  there 
had  been  any  change  in  the  condition 
of  the  property  after  delivery  to  him, 
and  it  appeared  that  it  had  been  taken 
down  and  dismantled,  and  that  the 
parts  were  distributed  around  the  shop 
among  other  like  j^arts,  so  as  to  make 
it  impracticable,  without  putting  the 
parts  together  again,  to  give  an  opin- 
ion as  to  the  value  of  the  machine,  for 
which  the  owner  brought  trover  after 
demand  for  a  return  of  the  property, 
claiming  that  it  had  been  kept  for  an 
unreasonable  time,  and  claiming  that 
he,  at  the  time  of  demand,  offered  to 
pay  whatever  charges  for  repairs  had 
accrued  up  to  that  time.  Sisson  v. 
Roberts  (1920)  —  Ga.  App.  — ,  104  S. 
E.  910. 

And  as  a  basis  for  fixing  damages 
in  an  action  of  replevin  for  the  unlaw- 
ful detention  of  the  plaintiff's  auto- 
mobile, evidence  that  the  car  had  been 
in  use  up  to  the  day  it  was  delivered 
to  the  defendant  for  repairs,  and  that 
it  had  earned  in  the  preceding  montii 
an  average  of  a  certain  sum  per  day, 
which  was  substantiated  by  books  of 
account,  was  held  not  inadmissible  on 
the  ground  that  it  was  wholly  specula- 
tive and  conjectural.  Slattery  v.  Till- 
man (1917)  197  Mich.  849,  168  N.  W. 
988. 

In  Holcomb  Ck>.  v.  Clark  (1912)  86 
Conn.  319,  85  Atl.  376,  where  recovery 
was  sought  for  damage  to  a  car  by  the 
negligence  of  a  garage  keeper,  evi- 
dence that  repairs  made  by  the  ga- 
rage keeper  were  improperly  done,  and 
had  to  be  done  over  at  the  car  owner's 
expense,  and  testimony  of  an  expert  as 
to  the  cost  of  repainting  and  renewing 
certain  woodwork  on  the  car,  rendered 
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necMsary  by  the  garage  keeper's  neg- 
ligence, were  held  properly  admitted. 
In  an  action  of  replevin  to  recover 
possession  of  an  automobile,  a  verdict 
of  $100  damages  for  wrongful  deten- 
tion is  not  excessive  where  the  record 
shows  that  the  plaintiff  was  in  the 
real-estate  business,  and  used  the  car 
extensively  in  making  trips  in  his  busi- 
ness, and  was  deprived  of  its  use  for 
more  than  three  months.    Harnstrom 


V.  Anderson  Electric  Car  Co.  (1918) 
210  IIL  App.  396. 

Where  it  was  shown  that  a  car 
which  was  stolen  from  a  garage  had 
been  run  only  a  short  time,  and  that 
the  catalogue  price,  with  freight  and 
accessories,  was  $2,443,  a  judgment  of 
$2,400  was  held  not  excessive.  Ta- 
coma  Auto  Livery  Co.  v.  Union  Motor 
Car  Co.  (1915)  87  Wash.  102,  151  Pac. 
243, 10  N.  C.  C.  A.  1007.         J.  T.  W. 


HENRY  COHEN,  Appt., 

V. 

FIRST  NATIONAL  BANK  OF  NOGALES. 

Arigona  Supreme  Court '-May  27,  1921. 
(—  Ariz.  — ,  198  Pac.  122.) 

Bank  —  crediting  check  on  itself  —  right  to  charge  back. 

1.  A  bank,  which,  having  received  from  a  depoaitor  a  check  on  itself 
for  credit  to  his  account,  has  mailed  him  a  notice  and  deposit  slip  showing 
that  the  credit  was  made,  cannot  charge  back  the  check  when  it  proves 
to  be  an  overdraft. 

[See  note  on  this  question  beginning  on  page  709.] 


— necessity  of  debit  of  check. 

2.  To  complete  a  credit  by  a  bank 
to  its  customer  of  a  check  drawn  on 
itself  it  is  not  necessary  that  the  check 
shall  be  debited  to  the  drawer  and 
marked  "Paid." 

—  effect  of  crediting  check. 

8.  When  a  bank  gives  a  depositor 
credit  on  general  deposit  for  a  check 
drawn  on  itself  the  relation  of  debtor 
and  creditor  is  established,  and  the 
transaction  cannot  be  rescinded  except 
for  fraud  or  mutual  mistake. 

[See  3  R.  C.  L.  526.] 

—  crediting  check  as  payment. 

4.  Crediting  a  check  on  itself  to  a 
depositor's  account  by  a  bank  is  a 
payment,  and  not  an  acceptance  re- 
quiring writing  under  the  Negotiable 
Instruments  Law. 

Appeal  —  raising  question  for  first 
time. 

5.  The  question  of  authority  of  a 
clerk  to  bind  the  bank  by  crediting  a 


check  to  a  depositor's  account  cannot 
be  raised  for  the  first  time  on  appeal. 
[See  2  R.  C.  L.  69.] 

Bank  —  liability  for  acts  of  clerk. 

6.  A  bank  cannot  avoid  respon- 
sibility for  a  notice  of  deposit  mailed 
upon  its  blank  by  a  clerk  having  au- 
thority to  answer  correspondence  and 
prepare  mailing  matter,  on  the  ground 
that  he  did  not  have  authority  to  ac- 
cept the  deposit. 

Estoppel    —    retention    of    returned 
check  —  effect. 

7.  One  who  has  sent  by  mail  to  his 
bank  for  deposit  a  check  drawn  upon 
it  is  not  estopped  to  take  advantage  of 
its  credit  to  his  account  by  the  fact 
that,  after  the  check  had  been  credited, 
the  bank  telegraphed  him  that  there 
were  no  funds  to  meet  it,  and  returned 
the  check  to  him,  which  he  retained, 
if  the  bank  did  not  change  its  position 
to  its  disadvantage  in  any  way  by 
reason  of  his  conduct  in  the  matter. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Santa 
Cruz  County  (O'Connor,  J.)  in  favor  of  defendant  in  an  action  brought 
to  recover  an  amount  alleged  to  have  been  on  deposit  with  it  to  plaintiff's 
credit.    Reversed. 
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Statement  by  Baker,  J.:  Cashier,"  was  printed,  being  part 

An   unusually  full   statement  of  of  the  printed  form.     The  letters 

facts  is  essential  to  an  understand-  "EMB."  were  written  or  typed  by 

ing  of  this  case.    They  are  substan-  Miss  Barney.    Miss  Barney  also,  at 

tially  as  follows:     On  August  6,  the  same  time,  made  out  a  deposit 

1919,  Henry  Cohen  sent  by  mail,  slip  in  form  as  follows : 

from  his  place  of  residence.  Culia-  n  „    -4.  j   ■     x.     w  _.  xt  ..•     i  t>    ■ 

-.»-    ■n>r-,«^ii«    •(.«  *-i.^  T:<i-^t-  xT„+{^^„i  Deposited   in   the    First   National   Bank, 

can,  Mexico,  to  the  First  National  Nogales,  Arizona,  by  Henry  Cohen. 

Bank   of  Nogales,   situated   at   No-  (Piease  list  each  check  separately.) 

gales,  Arizona,  a  check  on  said  bank     Currency  

for  $3,567.50,  payable  to  his  order     ^^^  

and  drawn  by  Octavo  Gaxiola.    The         ''TMaiiAugVs.ibib) 

check  was  indorsed  by  Cohen,    Pay  Checks 

to  the  order  of  First  National  Bank        L  8-6  $3,567.50 

of  Nogales."  In  the  letter  inclosing  (American  money.) 
the  check  Cohen  requested  that  the  A  copy  of  this  deposit  slip  was 
same  be  placed  to  his  credit,  and  also  sent  to  Cohen  by  Miss  Barney 
that  he  be  advised  by  return  mail,  in  the  same  letter  in  which  the 
At  the  time  both  Cohen  and  Gaxiola  printed  form  was  inclosed.  Miss 
were  depositors  in  the  bank.  The  Barney  took  the  check  and  the  de- 
letter  and  check  were  received  by  posit  slip  so  made  out  by  her  to  a 
the  bank  on  Saturday,  August  9,  teller.  This  teller  made  a  notation 
1919.  Upon  receipt  of  the  bank's  of  the  check  on  his  sheet,  then 
mail  it  was  opened  by  Mr.  Grover  placed  the  check  on  one  spindle  and 
Marsteller,  assistant  cashier  of  the  the  deposit  slip  on  another.  Later 
bank,  and  by  him  passed  to  Miss  on  the  same  day  a  bookkeeper  came 
Barney,  who  at  the  time  was  acting  to  the  teller's  cage  and  got  all  the 
in  the  absence  of  the  regular  mail  checks  and  deposit  slips  on  the  spin- 
clerk,  and  whose  duty  it  was  to  ac-  dies,  which  by  that  time  the  teller 
knowledge  receipt  of  letters,  make  had  assorted  alphabetically.  The 
out  deposit  slips  of  inclosed  items,  checks  and  deposit  slips  were  di- 
etc,  and  pass  the  items  to  the  tellers  vided  amongst  the  bookkeepers, 
and  bookkeepers  of  the  bank.  Miss  There  were  three  bookkeepers:  No. 
Barney  addressed  a  letter  to  Cohen,  i,  who  handled  all  accounts  from  A 
in  which  she  inclosed  a  printed  form  to  F ;  No.  2,  who  handled  accounts 
of  acknowledgment.  The  form  was  from  G  to  O ;  and  so  on.  The  de- 
prepared  by  the  bank,  and  used  by  posit  slip  to  Cohen  went  to  book- 
the  bank  in  acknowledging  the  re-  keeper  No.  1,  and  the  check  of 
ceipt  of  remittances  from  its  cus-  Gaxiola  went  to  bookkeeper  No.  2. 
tomers.  The  form  was  as  follows.  Bookkeeper  No.  1,  when  he  came  to 
the  blanks  therein  being  filled  in  by  the  letter  C,  posted,  under  the  name 
Miss  Barney:  of  Cohen,  the  amount  which  the  de- 

Nogales,  Arizona,  8-9,  1919.  P°^i*  ^"P  ^^T^^f^  a  deposit  made 

Henrv  Cohen  "^           '        '  by  Cohen  on  that  day ;  that  is  to  say, 

CuUacan  Sin  ^®  credited  the  account  of  Cohen 

Dear  Sir*—      '  ^^*^  ^^^  amount  of  the  deposit  slip. 

We  beg  to  acknowledge  receipt  of  $3  567  50.    Bookkeeper  No.  2,  who 

your  f av5r  of  8-6.    We  have  entered  *<;J"ally  received  the  Gaxiola  check 

to  your  credit  $3,567.50.  when  he  reached  Gaxida  s  account, 

AH  other  items  than  those  drawn  f  ^  ^^f^,^  .^^^^e  not  sufficient  funds 

on  this  bank  are  credited  subject  to  *«  ^^""'^^^  «  credit  to  pay  the  check, 

final  navment  ^°  ^®  ^^^  "°*  P°^*  "P  ^^^  *^^  ^" 

Very  truly  vours  *^®  account  of  Gaxiola,  but  marked 

By  EMB.    The„.n  Biehag^n  S4t1S,VtV'pS?.^id* 

"suspense"  for  instructions,  he  hav- 

The  name  "Theron  Richardson,  ing   ho    authority   to   allow   over- 
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drafts.  This  was  all  done  on  Satur- 
day, August  9,  the  day  the  check  vfras 
received.  Monday,  August  11,  on 
the  opening  of  the  bank,  the  clerk  in 
charge  of  the  Gaxiqla  check  called 
the  attention  of  the  vice  president 
to  the  check  and  the  state  of  Gaxi- 
ola's  account.  The  vice  president 
directed  that  the  check  should  not 
be  paid,  and  that  a  telegram  be  sent 
to  Cohen,  advising  him  the  check 
was  not  good.  The  item  of  the  check 
was  thereupon  charged  back  to  the 
account  of  Cohen.  On  the  same  day 
a  telegram  was  sent  by  the  bank  to 
Cohen,  advising  him  that  the  check 
was  not  paid  for  lack  of  funds.  A 
letter  was  also  mailed  to  Cohen, 
with  the  check  inclosed.  The  letter 
also  advised  that  the  check  was  not 
paid  for  want  of  funds.  Cohen  re- 
ceived the  telegram  on  August  12, 
and  on  the  same  day  wired  the  bank 
as  follows :  "If  you  returned  Gaxi- 
ola  check,  hold  money  to  cover  it. 
If  not  paid  in  three  days,  wire  me 
and  I  will  leave  for  there." 

To  this  telegram  the  bank,  on  Au- 
gust 13,  wired  in  reply:  "Your 
wire.  No  funds  deposited  to  cover 
Gaxiola  check,  which  we  returned." 

After  these  telegrams  had  reached 
Cohen  he  received,  by  mail,  the  let- 
ter of  acknowledgment  dated  Au- 
gust 9,  which  Miss  Barney  had  se^it, 
inclosing  the  printed  form  and  de- 
posit slip.  On  August  14,  uonen 
wired  the  bank  as  follows:  "I 
cashed  Gaxiola  check  with  metallic 
gold  so  he  could  pay  export  on  gar- 
banzos.  If  you  think  it  won't  be 
paid,  wire  me  so  I  can  get  there  and 
attach  same." 

To  this  the  bank  replied  by  wire : 
"Yours  yesterday.  We  recommend 
you  take  steps  to  protect  your  in- 
terest." 

On  August  19,  Cohen  went  to  the 
bank  and  asked  for  a  statement  of 
his  account.  This  was  given  to  him. 
The  statement  shows,  under  the 
head  of  "Deposits,"  the  following: 
"August  9,  $3,567.50"— and  under 
the  head  of  "Checks  in  Detail"  the 
following:  "Aug.  11,  $3,567.50," 
being  the  credit  and  debit  of  the 
Gaxiola    check,    copied    from    the 


COHEN  V.  FIRST  NAT.  BANK. 


703 


19S  I'ac.  lit.) 

ledger  of  the  bank.  On  August  22, 
1919,  Cohen  drew  a  check  on  the 
bank,  in  favor  of  himself,  for  $3,- 
567.50,  and  presented  same  for  pay- 
ment. The  bank  refused  to  pay  it 
on  account  of  insufficient  funds. 
Cohen  then  instituted  this  suit 
against  the  bank.  The  account  of 
Octavo  Gaxiola  as  it  appeared  in  the 
ledger  of  the  bank  showed  that  the 
balance  to  the  credit  of  Gaxiola  on 
August  9,  1919,  when  the  bank  re- 
ceived the  check,  and  thereafter,  did 
not  exceed  $49.66.  The  check  was 
never  stamped  "Paid"  by  the  bank. 

Messrs.  Duffy  &  Pardam  and  Flani- 
gan  &  Murry,  for  appellant: 

A  contract  had  been  entered  into 
and  had  been  completed  and  executed 
between  plaintiff  and  the  bank,  and  it 
then  and  there  became  legally  liable 
to  him  for  the  amount  of  the  check. 

Morse,  Banks  &  Bkg.  p.  321;  First 
Nat.  Bank  v.  Burkhardt,  100  U.  S.  686. 
25  L.  ed.  766;  Bryan  v.  First  Nat.  Bank. 
205  Pa.  7,  64  Atl.  480;  2  Michie,  Banks 
&  Bkg.  p.  912,  T  126;  Thompson  v. 
Riggs,  5  Wall.  662,  18  L.  ed.  704;  Ma- 
rine Bank  v.  Fulton  County  Bank,  2 
Wall.  252,  17  L.  ed.  785;  Davis  v. 
Elmira  Sav.  Bank,  161  U.  S.  275,  40  L. 
ed.  700,  16  Sup.  Ct.  Rep.  502;  Oddie  v. 
National  City  Bank,  45  N.  Y.  735,  6 
Am.  Rep.  160;  Wasson  v.  Lamb,  120 
Ind.  514.  6  L.R.A.  191,  16  Am.  St.  Rep. 
342,  22  N.  E.  730;  Walton  v.  Riverside 
Bank,  28  Misc.  449,  58  N.  Y.  Supp. 
1008,  affirmed  in  29  Misc.  304,  60  N. 
Y.  Supp.  519;  American  Nat.  Bank  v. 
Miller,  229  U.  S.  517,  57  L.  ed.  1310, 
83  Sup.  Ct.  Rep.  883;  American  Exch. 
Nat.  Bank  v.  Gregg,  138  111.  596, 32  Am. 
St.  Rep.  171, 28  N.  E.  839;  3  R.  C.  L.  526. 
1  153;  Woodward  v.  Savings  &  T.  Co. 
178  N.  C.  184,  5  A.L.R.  1561,  100  S.  E. 
304;  National  Bank  v.  Bums,'  44 
Am.  Rep.  142;  Re  Franklin  Bank,  1 
Paige,  249,  19  Am.  Dec.  416;  National 
Bank  v.  Berrall,  70  N.  J.  L.  757,  66 
L.R.A.  599,  103  Am.  St.  Rep.  821,  58 
Atl.  189,  1  Ann.  Cas.  630;  Manu- 
facturers* Nat.  Bank  v.  Swift,  70  Md. 
515,  14  Am.  St.  Rep.  381,  17  Atl.  336; 
Riverside  Bank  v.  First  Nat.  Bank,  20 
C.  C.  A.  181.  38  U.  S.  App.  676,  74  Fed. 
276;  Consolidated  Nat.  Bank  v.  First 
Nat.  Bank,  129  App.  Div.  538,  114  N. 
Y.  Supp.  308. 

Messrs.  Selim  M.  Franklin  and  Frank 
J.  Barry,  for  appellee : 

No  actual  credit  was  given  by  the 
bank  to  plaintiff  for  the  Gaxiola  check. 
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Ocean  Park  Bank  v.  Rogers,  6  Cal. 
App.  678,  92  Pac.  879. 

Before  the  defendant  bank  can  be 
held  or  charged  as  having  accepted  the 
Gaxiola  check,  it  must  be  shown  that 
the  acceptance  was  in  writing  and 
signed  by  the  bank,  through  an  au- 
thorized officer  or  agent. 

5  R.  C.  L.  617;  1  Morse,  Banks  & 
Bkg.  2d  ed.  TT  80,  98,  p.  206. 

Plaintiff  was  estopped  from  claim- 
ing that  the  check  was  paid  or  credited 
to  his  account,  or  that  the  bank  was 
indebted  to  him  for  or  on  account  of 
the  same. 

Hazlett  V.  Commercial  Nat.  Bank, 
132  Pa.  118,  19  Atl.  65. 

Mr.  W.  L.  Kinder  also  for  appellee. 

Baker,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judg- 
ment of  the  superior  court  of  Santa 
Cruz  county,  in  favor  of  the  bank. 
The  action  is  to  jrecover  the  sum  of 
$3,567.50,  claimed  to  have  been  on 
deposit  with  the  bank,  to  the  credit 
of  the  plaintiff. 

While  the  facts  in  the  case,  as 
will  be  observed  from  the  foregoing 
statement,  are  a  little  unusual,  we 
see  no  difficulty  in  the  application 
of  one  or  two  very  plain  principles 
of  law  which  have  been  long  estab- 
lished. 

The  natural  and  obvious  meaning 
of  the  language  used  in  the  notice 
which  the  bank  sent  to  the  plaintiff, 
through  the  mail,  is  that  credit  had 
been  given  to  the  plaintiff  to  the 
extent  of  the  amount  of  the  check. 
No  ingenuity  of  interpretation,  or 
stretching  of  the  meaning  of  the 
words,  can  bring  the  language  in- 
to harmony  with  any  other  hypothe- 
sisi  That  the  bank  intended  to  give 
the  plaintiff  credit  for  the  amount 
of  the  check  is  plainly  evinced  npt 
only  by  the  notice  and  deposit  slip, 
but  is  further  demonstrated  by  the 
fact  that  on  the  same  day  that  the 
letter  was  sent  the  bank  entered  a 
credit  upon  its  books,  in  favor  of 
the  plaintiff,  for  the  amount  of  the 
check.  As  a  mat- 
S^fiT^  «V'.?_  ter  of  law,  when  the 
rivht  to  chars*  bank  mailed  the  no- 
tice and  deposit 
slip,  the  transaction  was  closed.  In 
the  eye  of  the  law  it  became  a  com- 


pleted transaction.  Thus  it  is  stated 
in  13  C.  J.  300 :  "Where  a  person 
makes  an  offer  and  requires  or  au- 
thorizes the  offeree,  either  express- 
ly or  impliedly,  to  send,  his  answer 
by  post  or  telegraph,  and  the  an- 
swer is  duly  posted  or  telegraphed, 
the  acceptance  is  conununicated, 
and  the  contract  is  complete  from 
the  moment  the  letter  is  mailed  or 
the  telegrram  sent." 

See  also  6  R.  C.  L.  610-613. 

The  result  of  the  foregoing  rule 
is  that  it  is  immaterial  whether  the 
letter  of  acceptance  actually  reaches 
the  offerer  (6  R.  C.  L.  612),  and  it 
may  be  added  that  it  is  also  im- 
material whether  the  letter  is  de- 
layed in  the  mails  two  or  three  days 
(13  C.  J.  301). 

However,  as  we  understand  the 
argument  of  counsel  for  the  bank, 
a  distinction  is  sought  to  be  drawn 
where  a  check  is  sent  through  the 
mail  to  a  bank  to  be  deposited,  and 
where  the  holder  of  the  check  ap- 
pears in  person  in  the  bank  and  of- 
fers to  deposit  it.  But  in  principle 
there  can  be  no  such  distinction. 
There  can  be  no  question  that  a  con- 
tract can  be  made  between  persons 
who  are  at  a  distance  from  each 
other  by  and  through  the  mail.  By 
treating  the  postoffice  as  the  agency 
of  both  parties,  courts  manage  to 
harmonize  the  legal  notion  that  it 
is  necessary  that  the  minds  of  the 
parties  should  meet.    6  R.  C.  L.  612. 

But  nevertheless  the  bank  con- 
tends that  the  transaction  in  this 
case  was  not  completed.  It  is  ar- 
gued that  the  steps  tfken  by  the 
bank  were  only  tentative  and  pre- 
liminary, and  that  final  credit  for 
the  check  was  never  given  to  tiie 
plaintiff.  As  already  pointed  out, 
the  bank  plainly  evinced  the  inten- 
tion to  pay  the  check  by  mailing  the 
letter  with  the  inclosures.  It  is  true 
that  a  mere  intention  to  pay  is  not 
equivalent  to  payment,  but  we  are 
here  confronted  with  a  situation 
where  the  bank  executed  its  inten- 
tion. It  is  also  true  that  the  proper 
records  were  to  be  made  upon  the 
books,  but  payment  of  the  check  or 
giving   credit   therefor    (which    is 
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equivalent  to  payment)  was  effected 
at  the  time  the  letter  was  posted, 
and  was  valid  even  without  any  rec- 
ord. So  far  as  respected  the  plain- 
tiff, it  was  not  essential  to  the  com- 
pletion of  the  contract  that  the  bank 
should    have    stamped    the    check 

"Paid"  or  debited 
I^Mt'ot'ehMie.     the  Gaxiola  account 

with  the  amount  of 
the  check.  These  steps  did  not  con- 
cern the  plaintiff;  they  were  mat- 
ters pertaining  to  the  system  of 
bookkeeping  conducted  by  the  bank 
for  its  own  convenience  and  to  ex- 
pedite its  own  business. 

The  bank  was  not  obliged  to  take 
the  check  or  send  the  letter,  but  if 
it  chose  to  do  both  it  must  stand  by 
the  contract  thereby  made.  Under 
the  completed  transaction  the  rela- 
tion between  the  parties  was  that 
of  banker  and  depositor,  and  the 
bank  became  the  debtor  to  the  plain- 
tiff for  the  amount  of  the  general 
deposit  placed  to  his  credit.  •  And 
its  liability  could  be  discharged  only 
by  payment  of  the  debt.  After  the 
discovery  that  the  funds  in  the 
Gaxiola  account  were  insufHcient  to 
take  care  of  the  check,  the  bank  at- 
tempted to  retrace  its  steps.  This 
it  could  not  do.  It  was  too  late. 
The  transaction  was  already  com- 
pleted. The  discovery  could  not 
operate  to  change  the  nature  of  the 
conti^ct  or  discharge  the  bank  from 
liability.  Consequently  marking  the 
check  with  the  letters  "Ins,"  in- 
dicating the  insufnciency  of  funds 
in  the  Gaxiola  account,  and  charg- 
ing back  the  amount  of  the  check 
to  the  plaintiff's  account,  were  im- 
material acts,  and  of  no  effect.  And 
the  subsequent  action  of  the  bank  in 
telegraphing  the  plaintiff  that  the 
check  was  worthless  and  returning 
it  to  him  were  also  ineffective  and 
powerless  to  discharge  the  liability 
of  the  bank.  It  may  be,  if  the  con- 
dition of  the  Gaxiola  account  had 
been  examined  before  the  letter  was 
mailed,  credit  would  not  have  been 
given,  but  the  bank  did  not  see  fit 
to  make  the  examination.  It  waived 
all  inquiry  and  sent  the  letter. 
Manifestly  the  present  dilemma  of 
16  AIhRt-AS, 
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the  bank  is  due  wholly  to  Its  own 
laches. 

The  law  is  firmly  settled  that 
where  a  check,  drawn  on  a  particu- 
lar bank,  is  present- 
ed to  that  bank  for  T2!!"i'Jt^*"*" 
general  deposit,  and 
the  bank  gives  the  depositor  credit 
therefor,  the  relation  between  the 
bank  and  the  depositor  is  that  of 
debtor  and  creditor ;  since  the  giving 
of  credit  under  such  circumstances 
is  practically  and  legally  the  same 
as  if  the  bank  had  paid  the  money  to 
the  depositor  and  had  received  it 
again  on  deposit.  The  transaction 
is  thus  complete,  and  cannot  be  re- 
scinded except  for  fraud  or  in  case 
of  mutual  mistake.  Tiffany,  Banks 
&  Bkg.  pp.  38,  89 ;  2  Morse,  Banks 
&  Bkg.  H  569.  "When  a  bank  cred- 
its a  depositor  with  the  amount  of 
a  check  drawn  upon  it  by  another 
customer,  and  there  is  no  want  of 
good  faith  on  the  part  of  the  deposi- 
tor, the  act  of  crediting  is  equiva- 
lent to  a  payment  in  money,  and  the 
bank  cannot  recall  or  repudiate  the 
payment  because,  upon  an  examina- 
tion of  the  accounts  of  the  drawer, 
it  is  ascertained  that  he  was  with- 
out funds  to  meet  the  check,  though, 
when  the  payment  was  made,  the 
officers  labored  under  the  mistake 
that  there  were  funds  sufficient.  In 
such  a  case  the  bank  could  have  re- 
ceived the  check  conditionally,  and 
have  come  under  obligations  to  ac- 
count to  the  holder  for  it,  only  in 
the  event  that  on  an  examination  of 
the  accounts  of  the  drawer  it  was 
found  he  had  funds  to  meet  it,  or 
in  the  event  that  he  provided  funds 
for  its  payment.  Or  it  could  have 
asked  for  time  to  examine  the  ac- 
counts, that  it  might  determine 
whether  it  would  accept  and  pay  or 
dishonor  the  check.  It  would  have, 
been  within  the  option  of  the  holder 
to  have  accepted  or  rejected  either 
of  these  propositions.  But  when 
the  holder  presented  the  check  with 
his  pass  book,  that  the  check  might 
be  entered  as  a  deposit  to  his  credit, 
it  was  a  request  for  the  payment  of 
the  check ;  and  there  can  be  no  dis- 
tinction between  a  request  for  pay- 
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merit  in  moneys  and  a  irequest  for 
payment  by  a  transfer  to  the  credit 
of  the  holder."    3  R.  C.  L.  526. 

The  court  says  in  First  Nat.  Bank 
V.  Burkhardt,  100  U.  S.  689,  25  L. 
ed.  768:  "In  Morse's  well-consid- 
ered work  on  Banking,  p.  321,  it  is 
said :  'But  if  at  the  time  the  holder 
hands  in  the  check  he  demands  to 
have  it  placed  to  his  credit,  and  is 
informed  that  it  shall  be  done,  or  if 
he  holds  any  other  species  of  con- 
versation which  practically  amounts 
to  demanding  and  receiving  a  prom- 
ise of  a  transfer  of  credit,  as  equiva- 
lent to  an  actual  payment,  the  effect 
will  be  the  same  as  if  he  had  re- 
ceived his  money  in  cash,  and  the 
bank's  indebtedness  to  him  for  the 
amount  will  be  equally  fixed  and 
irrevocable.'  We  regard  this  as  a 
sound  and  accurate  exposition  of  the 
law  upon  the  subject,  and  it  rests 
upon  a  solid  basis  of  reason." 

In  the  more  recent  case  of  Amer- 
ican Nat.  Bank  v.  Miller,  229  U,  S. 
517,  57  L.  ed.  1310,  33  Sup.  Ct.  Rep. 
883,  the  Supreme  Court  of  the  Unit- 
ed States,  speaking  through  Mr. 
Justice  Lamar,  says:  "There  are 
some  disadvantages  of  sending  a 
check  for  collection  directly  to  the 
bank  on  which  it  is  drawn,  but  when 
Buch  bank  performs  the  dual  func- 
tion of  collecting  and  crediting,  the 
transaction  is  closed,  and,  in  the  ab- 
sence of  fraud  or  mutual  mistake,  is 
equivalent  to  payment  in  usual 
course.  ...  In  the  present  case 
it  was  as  though  an  officer  of  the 
Macon  Bank  had  presented  the 
check  to  the  teller  of  the  Nashville 
Bank,  and  on  receiving  the  money 
had  paid  it  back  over  the  counter 
for  deposit  to  the  credit  of  the 
Macon  Bank." 

In  Oddie  v.  National  City  Bank, 
45  N.  Y.  785,  6  Am.  Rep.  160,  Chief 
Justice  Church,  in  stating  the  opin- 
ion of  the  court,  says: 

"Financial  business  is  transacted 
at  banks  in  large  amounts,  with 
great  rapidity,  but  according  to 
definite  and  certain  rules,  which  are 
well  understood  and  acted  upon  by 
those    engaged    in    that    business. 


Very  little  is  said,  but  very  much 
is  understood,  and  there  is  an  ab- 
sence of  all  formalities  which  tend 
to  embarrass  the  facility  of  doinff 
the  business. 

"In  determining  the  legal  effect 
of  such  transactions,  we  must  ap- 
ply the  same  rules  applicable  to  all 
contracts  and  business  affairs,  and 
effectuate  and  carry  out  the  inten- 
tion of  the  parties,  to  be  gathered 
from  their  acts  and  declarations, 
and  the  accustomed  and  understood 
course  of  the  particular  business. 
Applying  these  rules,  there  can  be 
no  doubt  but  there  was  an  express 
demand  on  one  side,  and  consent  on 
the  other,  that  this  check  should  be 
placed  to  the  credit  of  the  plaintiffs 
as  a  deposit.  The  legal  effect  of  the 
transaction  was  precisely  the  same 
as  though  the  money  had  been  first 
paid  to  the  plaintiffs,  and  then  de- 
posited. When  a  check  is  presented 
to  a  bank  for  deposit,  drawn  direct- 
ly upon  itself,  it  is  the  same  as 
though  payment  in  any  other  form 
was  demanded.  It  is  the  right  of 
the  bank  to  reject  it,  or  to  refuse 
to  pay  it,  or  to  receive  it  conditional- 
ly, as  in  Pratt  v.  Foote,  9  N.  Y.  463 ; 
but  if  it  accepts  such  a  check  and 
pays  it,  either  by  delivering  the  cur- 
rency or  giving  the  party  credit  for 
it,  the  transaction  is  closed  between 
the  bank  and  such  party,  provided 
the  paper  is  genuine. 

"In  the  case  of  a  deposit,  the 
bank  becomes  at  once  the  debtor  of 
the  depositor,  and  the  title  of  the 
deposit  passes  to  the  bank.  Tho 
bank  always  has  the  means  of  know- 
ing the  state  of  the  account  of  the 
drawer,  and  if  it  elects  to  pay  the 
paper,  it  voluntarily  takes  upon  it- 
self the  risk  of  securing  it  out  of 
the  drawer's  account  or  otherwise. 
If  there  has  ever  been  any  doubt 
upon  this  point,  there  should  be 
none  hereafter." 

The  chief  justice  further  said,  in 
the  course  of  the  opinion:  "Here 
the  plaintiffs  clearly  put  in  the  check 
as  a  deposit,  and  the  defendants  as 
clearly  received  it  as  such,  and  cred- 
ited the  plaintiffs  with  it.    The  cred- 
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it  on  the  deposit  ticket  was  as  sig- 
nificant an  act,  evincing  the  consent 
of  the  defendants  to  the  pajrment  of 
it,  as  if  made  upon  the  pass  book  of 
the  plaintiffs,  and  entered  upon  the 
books  of  the  bank." 

To  the  same  effect  are  Burton  v. 
United  States,  196  U.  S.  283,  49  L. 
ed.  482,  25  Sup.  Ct.  Rep.  243 ;  Secu- 
rity Nat.  Bank  v.  Old  Nat.  Bank,  154 
C.  C.  A.  1,  241  Fed.  1;  Wasson  v. 
Lamb,  120  Ind.  514,  6  L.R.A.  191, 
16  Am.  St.  Rep.  342,  22  N.  E.  729; 
Woodward  v.  Savings  &  T.  Co.  178 
N.  C.  184,  5  A.L.R.  1561,  100  S.  E. 
304;  City  Nat.  Bank  v.  Burns,  68 
Ala.  267,  44  Am.  Rep.  138;  Ameri- 
can Exch.  Nat.  Bank  v.  Gregg,  32 
Am.  St.  Rep.  171,  and  note,  138  111. 
596,  28  N.  E.  839;  Nineteenth  Ward 
Bank  v.  First  Nat.  Bank,  184  Mass. 
49,  67  N.  E.  670. 

We  are  cited  to  the  cases.  Nation- 
al Gold  Bank  &  T.  Co.  v.  McDonald, 
51  Cal.  66,  21  Am.  Rep.  697,  and 
Ocean  Park  Bank  v.  Rogers,  6  Cal. 
App.  678,  92  Pac.  879,  as  support- 
ing the  contention  of  the  bank  that 
no  credit  was  actually  given.  Na- 
tional Gold  Bank  &  T.  Co.  v.  Mc- 
Donald was  a  case  in  which  a  de- 
positor presented  a  check  drawn  in 
his  favor  upon  the  plaintiff's  bank. 
He  was  credited  in  his  bank  book 
for  the  amount  of  the  check,  but 
when  the  day's  business  was  re- 
viewed it  was  discovered  that  the 
drawer  had  no  funds  on  deposit. 
Accordingly  the  bank  charged  the 
depositor's  account  with  the  amount 
of  the  check.  It  was  held  that  the 
transaction  of  itself  did  not  import 
an  agreement  by  the  bank  to  accept 
the  check  as  cash.  The  substance  of 
that  decision  is  that  a  bank  has  un- 
til the  close  of  business  hours  for 
the  day  to  determine  whether  or  not 
final  credit  will  be  given  for  a  check 
drawn  upon  and  payable  by  itself. 
The  facts  of  that  case  and  Ocean 
Park  Bank  v.  Rogers  are  almost 
identical.  Neither  case  goes  so  far 
as  to  hold  that  no  agreement  is  pos- 
sible whereby  the  bank  in  which  a 
check  is  deposited  may  receive  it  as 
cash.   Laying  aside  the  thought  that 
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these  cases  appear  to  be  out  of  line 
with  the  general  current  of  authoxi- 
ties,  we  do  not  think  that  they  are 
applicable  to  the  facts  of  the  present 
case.  In  these  cases  the  act  of 
charging  back  the  checks  to  the  ac- 
count of  the  depositors  was  done  on 
the  same  day  that  the  credit  was 
given.  Here  the  amount  of  the 
check  was  charged  back  to  the  ac- 
count of  the  plaintiff  on  the  second 
day  (including  Sunday)  after  it  was 
received  and  the  letter  to  the  plain- 
tiff was  mailed.  If  under  the  Cali- 
fornia cases  the  bank  had  the  right 
to  charge  back  the  item  of  the  check 
to  the  plaintiff's  account  at  the  end 
of  the  day's  business  upon  which  the 
check  was  received,  surely  that  right 
cannot  be  said  to  go  on  ad  iniini- 
tum. 

The  bank  seems  to  rely  upon  the 
proposition  that  the  transaction  was 
only  an  acceptance  of  the  check,  and 
that  under  the  Negotiable  Instru- 
ments Law  of  this  state  (Civ.  Code, 
§  4277)  such  an  acceptance  must 
have  been  in  writing  and  signed  by 
some  officer  of  the  bank  in  order  to 
be  valid.  But  we  think  the  bank 
loses  sight  of  the  fact  that  pajrment 
and  acceptance  are  essentially  dif- 
ferent. 

"Payment  is  the  natural,  expect- 
ed, and  intended  end  of  a  check. 
Acceptance  strengthens  the  vitality 
of  a  check  and  serves  to  prolong 
rather  than  to  terminate  the  life  of 
it.  .  .  .  Payment  ends  the  life 
of  a  check.  Acceptance  reinvigor- 
ates  it."  Hunt  v.  Security  State 
Bank,  91  Or.  362, 179  Pac.  248. 

See  also  Guthrie  Nat.  Bank  t. 
Gill,  6  Okla.  560-565,  54  Pac.  436. 

Here  there  was  actual  payment. 
We  know  of  no  rule 
of  law  that  requires  ^';*"m«t*.'"""' 
that  such  payment 
must  be  evidenced  by  a  written  in- 
strument signed  by  some  officer  of 
the  bank. 

The  bank  argues  that  it  Is  not  lia- 
ble in  this  case  for  the  amount  of 
the  check,  because  Miss  Barney,  the 
young  girl  who  mailed  the  letter  and 
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inclosures,  had  no  authority  to  ex- 
tend the  credit  of  the  bank.  The 
argument  is  unsound  for  two  very- 
good  reasons.  In  the  first  place, 
want  of  authority  on  the  part  of 
App«i-r.i-i»,  Miss  Barney  was 
question  for  firnt  not  pleaded.  The 
*'"'"  question    has    been 

raised  for  the  first  time  since  the 
case  reached  this  court.  In  the  sec- 
ond place,  it  is  not  questioned  but 
that  Miss  Barney  was  an  employee 
of  the  bank.  Her  duties  were  to  an- 
swer correspondence  and  prepare 
mailing  matter.  The  letter  of  ad- 
vice sent  to  the  plaintiff  in  its  print- 
ed form  was  supplied  by  the  bank 
to  its  employees  for  the  very  purpose 

B.»ic_ii.bii«r  *<"■  ^^'i^  Jl»'.s  on? 
for  acta  of  was  usod.    It  IS  not 

eieric.  Qiestioncd  but  that 

Miss  Barney  was  authorized  to  pre- 
pare the  letter  and  send  it.  It  would 
be  monstrous  to  hold  that  because 
the  name  of  the  cashier  of  the  bank 
was  printed  the  bank  was  not  liable. 
The  paper  was  the  paper  of  the 
bank ;  its  form  was  prepared  by  the 
bank,  and  used  by  the  bank  in  noti- 
fying its  customers  of  the  receipt  of 
remittances.  The  paper  speaks  for 
itself;  therefore  it  was  the  bank  ex- 
tending credit,  and  not  Miss  Barney. 
We  are  unable  to  perceive  why 
the  telegrams  sent  by  the  plaintiff 
to  the  bank  or  the 
T^ienuVrot  retention  of  the 
S?e"ct?'*  «"'*»'^  check  by  him  oper- 
ated as  an  estoppel, 
as  claimed  by  the  bank.  The  elements 
of  an  estoppel  have  been  concisely 
stated  to  be  as  follows:  "To  con- 
stitute it,  the  person  sought  to  be 
estopped  must  do  such  act  or  make 
such  admission  with  an  intention  of 
influencing  the  conduct  of  another, 
or  that  he  had  reason  to  believe 
would  influence  his  conduct,  and 
which  act  or  admission  is  inconsist- 
ent with  the  claim  he  proposes  now 
to  make.  The  other  party,  too,  must 
have  acted  upon  the  strength  of 
such  admission  or  conduct."  New 
York  Rubber  C3o.  v.  Rothery,  107 


N.  y.  310, 1  Am.  St.  Rep.  822, 14  N. 
E.  269. 

The  bank  returned  the  check  to 
the  plaintiff.  It  voluntarily  parted 
with  its  possession.  It  would  seem 
that  it  was  the  duty  of  the  bank  to 
request  the  return  of  the  check  if 
it  considered  it  to  be  of  any  value. 
There  is,  however,  no  pretense 
whatever  that  the  bank  suffered  any 
loss  or  changed  its  attitude  to  its 
disadvantage  in  any  way  by  reason 
of  the  telegrams  or  the  retention  of 
the  check.  The  bank  could  have  re- 
covered on  the  check  as  against 
Gaxiola,  although  the  check  had  re- 
mained in  plaintiff's  possession. 
The  doctrine  of  estoppel  can  have 
no  application  to  this  case. 

We  have  reached  the  conclusions 
stated  in  this  decision  with  a  great 
deal  of  reluctance.  It  seems  to  be 
one  of  those  cases  where  a  party  has 
the  right  to  stand  upon  his  legal 
rights,  no  matter  how  selfish  and 
harsh  such  conduct  may  appear  to 
be.  While  we  may  not  condemn  the 
conduct  of  the  plaintiflT,  we  are  not 
compelled  to  approve  it.  The  case 
is  decided  as  it  is  because  we  think 
it  would  be  an  extremely  pernicious 
thing  to  throw  doubt  upon  the  scope 
of  the  doctrine  governing  negotia- 
ble paper.  These  doctrines  are  of 
immense  value  to  every  form  of  in- 
dustry. To  seek  too  readily  for  ex- 
ceptions from  the  well-settled  rule 
of  this  branch  of  law,  in  pursuit  of 
a  supposed  equity,  would  tend  to 
impair  the  value  of  the  principles  of 
jommercial  law,  which  depend  large- 
ly upon  their  certainty.  As  much 
as  this  was  said  by  Judge  Cooley  in 
the  case  of  First  Nat.  Bank  v.  Burk- 
ham,  32  Mich.  328,  which  case  is 
often  cited  in  opinions  dealing  with 
the  subject. 

The  judgment  is  reversed,  with 
directions  to  enter  a  judgment  for 
the  plaintiff,  Cohen,  for  the  amount 
of  the  check,  $3,567.50,  and  costs. 

Ross,  Ch.  J.,  and  McAUster,  J., 

concur. 
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ANNOTATION. 

Rig^t  of  bank  to  charge  back  check  drawn  upon  itself,  which  it  has  credited 
to  a  depositor  aider  mistaken  bdief  that  the  drawer's  account  is  good. 


The  right  of  a  bank  which  had 
entered  as  a  credit  in  the  pass  book  of 
a  depositor  or  notified  him  of  the 
credit,  as  in  the  reported  case  (Cohen 
V.  First  Nat.  Bank,  ante,  701),  the 
amount  of  a  checic  drawn  upon  it  by 
another  depositor,  to  charge  back  the 
credit  upon  discovering  that  the 
drawer  has  not  sufficient  funds  to  meet 
it,  depends  upon  the  intention  with 
which  the  entry  is  thus  made  or  notice 
sriven;  at  least,  in  the  absence  of 
circumstances  precluding  the  bank 
from  asserting  its  intention  as  against 
the  depositor.  It  is  undeniable  that 
the  bank  may  receive  the  check 
subject  to  the  right  to  cancel  the 
credit  if  the  drawer's  account  is  not 
good — in  other  words,  may  receive  it 
for  collection;  or  it  may  receive  the 
check  as  so  much  cash.  In  First  Nat. 
Bank  v.  Burkhardt  (1880)  100  U.  S. 
689,  25  L.  ed.  766,  it  was  left  to  the 
jury  to  say  whether,  when  the  check 
was  presented  at  the  bank  and  left 
with  the  teller,  it  was  received  by  the 
bank  on  deposit,  or  upon  the  condition 
that  the  depositor  was  not  to  be 
credited  therewith  until  the  bank  had 
time  to  look  up  the  drawer's  account 
to  determine  whether  or  not  it  was 
good.  No  question  as  to  the  right  to 
charge  back  was  involved,  however. 
Whether  a  bank  which  has  issued  a 
deposit  slip  to  the  holder  of  a  check, 
drawn  by  another  depositor  on  the 
bank,  intended  to  pay  the  check  there- 
by, is  a  question  of  fact;  if  it  did  so 
intend  to  pay  the  check  by  the  issuance 
of  such  a  deposit  slip,  it  cannot  there- 
after rescind  it,  but  is  liable  to  the 
bolder  for  the  amount  notwithstand- 
ing the  account  of  the  drawer  is  not 
good  for  the  amount  of  the  check. 
Arkansas  Trust  &  Bkg.  Co.  v.  Bishop 
(1916)  119  Ark.  873,  178  S.  W.  422. 

In  very  few  cases  is  there  any 
express  agreement  as  to  the  matter; 
the  intent  of  the  parties  must  be 
inferred  from  what  has  been  done.   In 


some  cases,  the  only  thing  that  was 
done  was  to  make  an  entry  of  the  credit 
upon  the  depositor's  pass  book.  It  is 
held  that  the  bank  has  not  the  right  to 
cancel  the  credit  thus  entered.  Bryan 
v.  First  Nat.  Bank  (1903)  205  Pa.  7, 
54  Atl.  480;  but  see  California  cases, 
infra.  The  right  to  cancel  a  credit 
has  been  denied  where  the  credit  was 
on  a  deposit  ticket.  Oddie  v.  National 
City  Bank  (1871)  45  N.  Y.  735,  6  Am. 
Rep.  160.  I 

In  City  Nat,  Bank  ▼.  Bums  (1880) 
68  Ala.  267,  44  Am.  Rep.  138,  a  case  in 
which  the  bank  was  denied  the  right  to 
cancel  the  credit  entered,  although 
there  was  more  done  than  the  entry  of 
the  credit  upon  the  depositor's  pass 
book,  it  appears  from  the  general  dis- 
cussion of  the  court  that  the  entry  up- 
on the  pass  book  was  the  significant 
fact.  In  still  other  cases  in  which  the 
holder  of  the  check  was  credited  with 
the  amount  thereof  on  the  books  of  the 
bank,  it  is  held  that  such  credit  can- 
not be  canceled  without  the  consent 
of  the  depositor.  American  Exch. 
Nat  Bank  v.  Gregg  (1891)  138  111.  696, 
82  Am.  St.  Rep.  171,  28  N.  E.  839; 
Woodward  v.  Savings  &  T.  Co.  (1919) 
178  N.  C.  184,  6  A.L.R.  1661,  100  S.  E. 
804. 

The  facts  in  American  Exch.  Nat. 
Bank  v.  Gregg  (UL)  supra,  are  stated 
by  the  court  as  follows:  "The  check 
Kershaw  &  Company  [the  drawers] 
gave  to  D.  Eggleston  &  Son  was  pre- 
sented to  the  bank  for  payment, 
properly  indorsed  by  the  payees.  The 
bank  received  the  check,  stamped  i^ 
paid  it,  and  placed  the  amount  thereof 
to  the  credit  of  D.  Eggleston  &  Son 
upon  the  books  of  the  bank."  In 
another  part  of  the  opinion,  the  court 
says  that  the  bank  accepted  the  check, 
stamped  it,  paid  it,  and  placed  the 
amount  thereof  to  the  credit  of  the 
holder.  This,  according  to  the  court, 
must  be  regarded  as  a  payment  of  the 
check.    The  transaction  was  as  corn- 
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plete  a  payment  as  if  the  bank,  when 
the  check'  was  presented,  had  paid  in 
money  the  amount  thereof  into  the 
hands  of  the  holders,  and  they  in  turn 
had  deposited  the  money  in  the  bank  to 
their  credit.  When  the  check  was  pre- 
sented and  accepted  by  the  bank  and 
canceled,  and  thus  deposited  to  the 
credit  of  the  holders,  as  between  the 
depositors /and  the  bank  the  transac- 
tion was  closed,  and  the  bank  had  no 
authority  afterward,  without  the  con- 
sent of  the  depositors,  to  charge  the 
check  back  to  their  account. 

The  general  theory  of  all  these 
cases  is  that  the  transaction  is  equiva- 
lent to  a  payment  of  money  by  the  bank 
and  a  redeposit  by  the  customer.  In 
Oddie  V.  National  City  Bank  (1871)  45 
N.  Y.  735,  6  Am.  Rep.  160,  where  the 
credit  was  made  on  a  deposit  ticket, 
but  where  this  is  stated  to  be  as 
significant  an  act  as  if  made  upon  the 
pass  book  of  the  plaintiff  and  entered 
upon  the  books  of  the  bank,  the  court 
said:  "In  determining  the  legal  effect 
of  such  transactions  we  must  apply 
the  same  rules  applicable  to  all 
contracts  and  business  affairs,  and 
effectuate  and  carry  out  the  intention 
of  the  parties  to  be  gathered  from 
their  acts  and  declarations  and  the 
accustomed  and  understood  course  of 
the  particular  business.  Applying 
these  rules  there  can  be  no  doubt  but 
there  was  an  express  demand  on  one 
side  and  consent  on  the  other  that 
this  check  should  be  placed  to  the 
credit  of  the  plaintiffs  as  a  deposit. 
The  legal  effect  of  the  transaction  was 
precisely  the  same  as  though  the 
money  had  been  first  paid  to  the- 
plaintiffs  and  then  deposited.  When  a 
check  is  presented  to  a  bank  for 
deposit,  draw  directly  upon  itself, 
it  is  the  same  as  though  payment  in 
any  other  form  was  demanded.  It  is 
the  right  of  the  bank  to  reject  it,  or  to 
refuse  to  pay  it,  or  to  receive  it 
conditionally,  .  .  .  but  if  it  accepts 
SUC&  a  check  and  pays  it  either  by 
delivering  the  currency  or  giving  the 
party  credit  for  it,  the  transaction  is 
closed  between  the  bank  and  such 
pajrty,  provided  the  paper  is  genuine." 
In  Bryan  v.  First  Nat.  Bank  (1903) 
205  Pa.  7,  54  Atl.  480,  the  checks  in 


question,  with  other  small  checks  and 
some  cash,  were  presented  to  the  I^nk 
by  the  depositor.  The  bank  passed 
the  checks  in  question,  together  with 
the  remainder  of  the  deposit,  to 
the  depositor's  credit,  and  stamped 
the  checks  in  question  'Taid."  At  the 
time  of  the  deposit  the  books  of 
the  bank  showed  a  credit  in  favor  of 
the  drawer  sufficient  to  meet  the  checks, 
but  part  of  this  credit  was  made  up 
of  checks  which  the  drawer  had 
deposited  and  which  were  subsequent- 
ly dishonored.  Upon  the  dishonor  of 
the  checks  the  bank  charged  the 
checks  in  question  back  to  the  deposi- 
tor's account,  returning  the  checks  to 
him.  In  holding  that  the  credit  could 
not  thus  be  charged  back,  the  court 
says :  "When  the  bank  gave  to  Bryan, 
one  of  its  depositors,  credit  on  his 
pass  book  for  the  two  checks  drawn 
on  it  by  another  of  its  depositors, 
having  on  its  books  ample  funds  to 
pay  them,  such  credit  was  equivalent 
to  a  payment  to  Bryan  in  cash  of  the 
amount  of  the  checks." 

The  extent  to  which  the  bank  has 
gone  in  completing  the  charge  and 
credit  has  been  emphasized.  In  City 
Nat.  Bank  v.  Bums  (1880)  68  Ala. 
267,  44  Am.  Rep.  138,  the  cashier  had 
entered  the  check  as  a  deposit  on  the 
bank  book  of  the  depositor  presenting 
it,  and  placed  it  on  the  file  of  checks 
to  be  charged  on  the  books  of  the 
bank,  and  subsequently  the  holder  of 
the  check  was  credited  and  the  draw- 
ers charged  with  the  check  on  those 
books.  It  was  shown  not  to  have  been 
the  bank's  courae  of  business  to 
receive  for  collection  checks  of  which 
it  was  the  drawee,  nor  were  checks 
received  for  collection  placed  on  the 
file  on  which  this  particular  check 
was  placed.  In  the  afternoon  of  the 
day  on  which  the  above  transaction 
occurred,  the  drawers  of  the  check 
failed,  and,  on  examining  their 
account,  it  was  ascertained  that  the 
check  was  an  overdraft,  whereupon 
the  bank  endeavored  immediately  to 
give  the  holder  notice  and  made  an 
offer  to  return  it  on  the  next  day,  but 
the  holder  declined  to  receive  it  and 
claimed  that  it  was  paid  and  the  bank 
was  liable  to  him  for  its  amount  aa 
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money  deposited  with  it.  That  the  court 
was  of  the  opinion  that  the  entry  upon 
the  pass  book  was  the  significant  fact 
is  evidenced  by  the  following  langu- 
age: "There  is  here  an  entry  of  the 
check  on  the  pass  book  of  the  deposi- 
tor not  materially  different,  it  may  be 
fairly  inferred,  from  that  which  would 
have  been  made  if  he  had  demanded  the 
money  on  the  check,  and  it  had  been 
paid  to  him,  and  he  had  handed  it  back 
to  the  cashier,  with  the  request  that 
it  be  entered  to  his  credit  as  a  deposit, 
an  entry  which  would  not  have  been 
made  if  the  check  had  been  received 
as  a  mere  security,  to  be  converted 
into  money  by  collection  or  otherwise. 
The  check  was  defaced  and  made  to 
bear  marks  of  cancelation  by  being 
placed  on  the  file  with  checks  which 
were  paid  and  were  to  be  charged  to 
the  drawers,  and  it  was  on  the  books 
of  the  bank  credited  to  the  holder,  and 
debited  to  the  drawers.  These  facts, 
taken  in  connection  with  the  fact  that 
the  bank  did  not  in  its  usual  course  of 
business  receive  for  collection  checks 
of  which  it  was  the  drawee,  distin- 
guished this  case  from  the  case  of 
Boyd  V.  Emmerson  (1834)  2  Ad.  &  El. 
184,  111  Eng.  Reprint,  71,  4  Nev.  &  M. 
99,  4  L.  J.  K.  B.  N.  S.  43,  and  of 
Kilsby  V.  Williams  (1822)  6  Bam. 
&  Aid.  815,  106  Eng.  Reprint,  1388, 
1  Dowl.  &  R.  476,  24  Revised 
Rep.  664;  they  are  evidence  of 
a  complete  executed  transaction  by 
which  the  check  was  paid,  Hudson- 
Kennedy  &  Company  [the  drawers] 
ceasing  to  be  the  debtor  of  the 
appellee,  and  the  bank  becoming  his 
debtor.  It  is  difficult  to  discover  in 
the  transaction  any  element  of  agency, 
or  any  fact  indicating  any  purpose  on 
the  part  of  the  appellee  to  create,  or 
on  the  part  of  the  bank  to  enter  into, 
that  relation.  The  check  was  not 
treated  by  the  bank  as  it  would  have 
treated  a  check  of  which  some  other 
bank  or  banker  was  the  drawee,  and 
in  reference  to  which  it  would  assume 
no  other  duty  than  that  of  collection, 
transferring  to  the  credit  of  the  holder 
only  what  may  have  been  derived  from 
it.  .  .  .  It  seems  impossible  from 
these  facts  to  attribute  any  other  in- 
tention to  the  parties  than  that  the 


check  should  be  received  by  the  appel- 
lants and  placed  to  the  credit  of  the 
appellees  as  cash,  as  money  deposited 
by  him.  ...  It  is  not  very  material 
in  what  form  a  bank  manifested  the 
acceptance  of  a  check  drawn  upon  it. 
Whatever  may  be  clearly  intended  by 
it  as  an  acceptance,  and  is  received  by 
the  holder  as  sufficient,  ought  not  to  be 
repudiated  in  courts  of  justice.  The 
acceptance,  by  which  we  mean  an 
acknowledgment  that  the  check  is 
good,  is  as  clearly  manifested  by  a 
transfer  of  it  to  the  credit  of  the 
holder,  as  it  would  be  by  noting  or 
certifying  it  as  good  when  he  may 
desire  to  use  it  in  other  transactions 
with  strangers.  It  is  not  of  import- 
ance that  the  transfer  is  shown  only 
by  an  entry  on  the  pass  book  of  the 
holder.  There  must  be  an  interval  dur- 
ing which  that  entry  will  be  the  only 
written  evidence  of  the  acceptance. 
The  length  of  that  interval  depends 
wholly  on  the  usages  founded  on  the 
convenience,  and  the  care  and  dili- 
gence, of  the  officers  of  the  bank  in 
making  entries  on  his  own  book.  The 
entry  on  the  pass  book  of  the  holder  is 
the  evidence  usually  given  him  for  his 
own  purposes  in  the  ordinary  course 
of  business,  to  which  he  can  resort  to 
ascertain  the  state  of  his  accounts, — 
the  indebtedness  of  the  bank  to  him. 
The '  bank,  preserving  for  itself  evi- 
dence of  its  transactions  and  liabili- 
ties, may,  and  will,  causp  entries  to  be 
made  on  its  own  books.  These,  after 
acceptance  of  the  check  had  been 
manifested  by  an  entry  to  the  credit 
of  the  holder  on  his  pass  book,  are  no 
more  than  memoranda  of  a  past  com- 
pleted transaction." 

It  appears  in  Oddie  v.  National  City 
Bank  (1871)  45  N.  Y.  735,  6  Am.  Rep. 
160,  that  subsequent  to  the  receipt 
and  entry  of  the  check  in  question, 
the  bank  continued  to  pay  the  checks 
of  the  drawers  and  also  to  certify 
their  checks  although  their  account 
was  in  fact  overdrawn.  These  facts 
are  stated  to  throw  light  upon  the 
intention  of  the  bank  to  receive  this 
check  as  a  deposit,  and  to  take  the  risk 
of  the  account  being  made  good  by 
subsequent  deposits  or  of  an  indem- 
nity from  collaterals  which  the  bank 
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held,  and  the  evidence  was  competent 
for  that  purpose. 

In  the  Oddie  Case  (N.  Y.)  supra, 
some  stress  was  laid  in  argument 
upon  the  circumstance  that  the 
check  was  presented  to  the  ruceiving: 
instead  of  the  paying  teller.  In 
answer  to  this  contention  it  is 
said  that  it  was  not  claimed  but 
that  the  receiving  teller  had  the 
authority  to  receive  deposits  and  to 
determine  what  checks  upon  the  bank 
it  would  receive,  and  the  depositors 
are  not  to  be  prejudiced  by  his  mis- 
judgment  or  want  of  information,  since 
easy  access  to  such  information  was 
within  his  reach;  but  in  this  case 
there  was  no  want  of  full  knowledge 
on  the  part  of  both  tellers  that  the 
drawer's  account  was  overdrawn 
largely  at  the  time. 

In  Walnut  Hill  Bank  v.  National  Re- 
serve Bank  (1910)  141  App.  Div.  475, 
126  N.  Y.  Supp.  430,  where  a  New  York 
bank  on  which  another  bank  drew  a 
draft  in  favor  of  a  third  bank  sent 
the  draft  directly  to  the  drawee,  with 
instructions  to  credit  the  third  bank 
with  the  amount,  and  the  New  York 
bank  thereupon  sent  to  the  third  bank 
a  postal  card  acknowledging  the  re- 
ceipt of  the  draft  for  its  credit,  and 
on  the  same  day  sent  to  the  drawer  a 
similar  card  acknowledging  receipt  of 
the  draft  for  credit  of  the  third  bank, 
the  New  Yorl^bank  was  held  entitled 
to  avoid  liabnity  to  the  third  bank, 
where,  in  point  of  fact,  the  amount  of 
the  draft  was  never  placed  to  its 
credit,  because  the  drawer  had  not  on 
deposit  a  sufficient  amount  to  cover, 
and  on  the  same  day  the  New  York 
bank  notified  the  drawer  that  the 
amount  of  the  draft  could  not  be 
placed  to  the  credit  of  the  payee  until 
the  account  of  the  drawer  was  made 
good,  but  gave  no  notice  to  this  effect 
to  the  third  bank.  In  distinguishing 
this  case  from  the  case  of  Oddie  v. 
National  City  Bank  (N.  Y.)  supra,  the 
court  says:  "Here  it  appears  beyond 
contradic:tion  that  the  defendant 
never  did  credit  the  amount  of  the 
Merchants  &  Farmers  Bank's  draft  to 
the  credit  of  plaintiff,  and  therefore 
never  evinced  by  that  act  an  intention 
to  assume  responsibility  for  the  draft. 


The  notice  to  the  plaintiff  that  the 
amount  had  been  placed  to  its  credit 
was  merely  an  erroneous  statement, 
and  was  not  the  equivalent  of  an 
actual  credit."  Compare  facts  with 
those  in  the  reported  case  (Cohek  v. 
FiBST  Nat.  Bank,  ante,  701). 

An  estoppel  was  also  urged  in  the 
Walnut  Hill  Bank  Case  (N.  Y.) 
supra,  from  the  notice  given  to 
the  third  bank;  but  it  was  held 
that  in  order  to  work  an  estoppel 
it  must  appear  that  the  third  bank,  in 
reliance  upon  such  a  notification,  had 
done  something  or  refrained  from 
doing  something  to  its  damage,  a 
thing  that  did  not  appear  in  the  case. 

The  view  has  been  taken  that  the 
mere  fact  of  the  receipt  of  the  check 
by  the  receiving  teller  and  the  entry 
of  it  in  the  depositor's  pass  book  does 
not  of  itself  raise  an  implied  agree- 
ment by  the  bank  to  accept  the  check 
as  cash.  National  Gold  Bank  &  T.  Co. 
V.  McDonald  (1876)  61  CaL  64,  21  Am. 
Rep.  697;  Ocean  Park  Bank  v.  Rogers 
(1907)  6  Cal.  App.  678,  92  Pac.  879. 

The  court  in  National  Gold  Bank  & 
T.  Co.  V.  McDonald  (CaL)  supra, 
argues  as  follows:  "When  checks  on 
another  bank  are  deposited  with  the 
receiving  teller  and  a  credit  for  them 
entered  in  the  pass  book,  it  is  not 
contended  that  they  are  received  as 
cash  or  otherwise  than  for  collection. 
If  not  paid  on  due  presentation 
they  may  be  returned  and  the  credit 
in  the  pass  book  canceled.  But 
it  is  insisted  that  a  different  rule 
obtains  in  respect  to  checks  drawn  on 
the  same  bank;  and  the  argument  is 
that  the  officers  of  a  bank  must  be  pre- 
sumed to  know,  and  are  chargeable 
with  notice  of  the  fact,  whether  the 
drawer  has  funds  to  his  credit  when 
the  check  is  offered  for  deposit;  that, 
if  in  fact  he  has  no  funds  to  his  credit, 
and  the  receiving  teller  nevertheless 
receives  the  check  and  enters  a  credit 
for  it  in  the  pass  book,  the  bank  must 
be  held  to  have  adopted  the  check,  and 
to  have  received  it  as  cash,  assuming 
the  risk  of  its  being  made  good  and  of 
the  solvency  of  the  drawer.  The 
argument  assumes  that  the  mere  fact 
of  the  receipt  of  the  check  by  the 
receiving  teller  and  the  entry  of  it  in 


Digitized  by 


Google 


ANNO.— BANK— CREDITING  CHECK  DRAWN  ON  ITSELF.        713 


the  pass  book  of  itself  implies  an 
agreement  by  the  bank  to  accept  it  as 
cash,  and  is  to  be  deemed  in  law  as 
equivalent  to  the  payment  of  the 
check.  The  proof  shows  that  nothing 
more  was  done  in  this  case.  The  check 
was  handed  by  the  defendant's  clerk 
to  the  receiving  teller,  together  with 
the  pass  book,  without  any  remark,  so 
far  as  is  shown  by  the  evidence,  and 
the  teller  made  the  entry  in  the  pass 
book  and  handed  it  back.  If  anything 
more  occurred  the  evidence  fails  to 
disclose  it.  Does  this  transaction  of 
itself  import  an  agreement  by  the  bank 
to  accept  the  check  as  cash  ?  Is  it  in 
law  equivalent  to  a  payment  of  the 
check?  There  can  be  no  doubt  that  if 
the  bank  through  its  teller,  expressly 
or  by  reasonable  implication  from  his 
acts  and  declarations  at  the  time, 
agrees  to  accept  the  check  as  cash  and 
to  enter  a  credit  to  the  depositor  for 
the  amount,  it  will  be  bound  by  the 
agreement,  whether  the  drawer  of  the 
check  has  funds  to  his  credit  or  not. 
.  .  .  The  rule  we  intend  to  lay  down 
is  that  when  a  check  on  the  same  bank 
is  presented  by  a  depositor  with  his 
pass  book  to  the  receiving  teller,  who 
merely  receives  the  check  and  notes  it 
in  the  pass  book,  nothing  more  being 
said  or  done,  this  does  not  of  itself 
raise  a  presumption  that  the  check 
was  received  as  cash  or  otherwise 
than  for  collection." 

In  Ocean  Park  Bank  v.  Rogers 
(CaL)  supra,  the  court  says :  "Had  it 
been  drawn  upon  another  bank  and 
payment  thereof  refused,  the  bank 
could  have  charged  it  back  to  Rogers, 
notwithstanding  the  fact  that  she  had 
received  credit  therefor  in  her  pass 
book.  Why  should  a  different  rule 
apply  when  drawn  upon  the  bank 
which  receives  the  check  and  enters 
the  credit  in  the  pass  book?  In  either 
case,  in  the  absence  of  any  agreement 
to  the  contrary,  it  is  received  for 
collection.  If  in  the  one  case  it  be 
paid,  the  amount  is  placed  to  the  credit 
of  the  depositor;  in  the  other,  if  there 
are  sufficient  funds  to  the  credit  of  the 
drawer,  the  amount  of  the  check  is 
transferred  on  the  books  of  the  bank 
from  the  account  of  the  drawer  to  the 
account  of  the  depositor.  If,  upon 
presentation  of  the  check,  the  account 


of  the  drawer  is  insufficient  to  cover 
it,  he  may  nevertheless  make  deposits 
during  business  hours  of  the  day  in 
amounts  sufficient  to  pay  it,  in  which 
case  such  funds  to  the  amount  of  the 
check  should  be  transferred  to  the 
account  of  the  party  presenting  the 
check  is  presented,  the  account  of 
banking  hours,  on  the  day  when  the 
check  is  presented,  the  account  of  the 
drawer  is  insufficient  to  pay  it,  the 
bank  must  then  elect  to  either  pay  the 
check  itself,  charging  the  amount 
thereof  to  the  account  of  the  drawer 
as  an  overdraft,  or  return  the  check 
to  the  party  presenting  it  as  unpaid 
for  want  of  funds.  If  the  check  is 
drawn  upon  another  bank,  the  bank 
wherein  it  is  deposited  has  a  reason- 
able time  within  which  to  present  it 
for  payment,  and  when  drawn  upon 
the  bank  wherein  it  is  deposited,  the 
bank  likewise,  in  the  ordinary  trans- 
action of  business,  has  a  reasonable 
time  to  ascertain  the  condition  of  the 
drawer's  account,  and,  in  the  absence 
of  a  demand  for.  cash,  the  bank  has 
until  the  close  of  banking  hours  on  the 
day  of  the  deposit,  for  the  reason  that 
the  drawer  of  the  check  may  deposit 
funds  during  banking  hours  sufficient 
to  pay  it.  This  is  not  an  unreasonable 
rule,  inasmuch  as  the  depositor  may 
by  inquiry  ascertain  the  condition  of 
the  drawer's  account  or  call  for  cash 
in  payment  of  the  check."  The  court 
concludes:  "When  a  check  on  the  same 
bank  i^  presented  to  the  receiving 
teller  for  a  deposit  by  a  depositor,  with 
his  pass  book  together  with  a  deposit 
slip  upon  which  the  amount  of  the 
check  together  with  other  deposits  is 
entered,  and  said  teller  receives  the 
same  and  enters  the  amount  thereof 
in  the  pass  book  to  the  credit  of  the 
depositor,  stamps  the  check  paid,  and 
impales  the  same  upon  a  file,  nothing 
more  being  said  or  done,  this  does  not 
of  itself  raise  the  presumption  that 
such  check  was  received  as  cash  or 
otherwise  than  for  collection;  and  the 
bank  has  until  the  close  of  banking 
hours  on  the  day  of  deposit  to  ascer- 
tain whether  the  account  of  the 
drawer  will  permit  of  a  transfer  of 
the  amount  of  the  cheek  to  the  deposi- 
tor's account.  If  it  will  not,  then,  in 
the  absence  of  any  element  of  estop- 
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pel  (and  there  is  none  here) ,  the  bank 
may  charjre  back  the  amount  to  the 
depositor  and  return  the  check.  Not- 
withstanding the  fact  that  there  are 
no  funds  to  pay  the  check,  the  bank  may 
elect  to  honor  it  as  an  overdraft,  in 
which  case  the  transfer  of  the  amount 
from  one  account  to  the  other  is  made 
upon  the  books  of  the  bank.  To 
constitute  such  transfer  two  acts  are 
necessary,  namely,  charging  the  one 
account,  and  crediting  the  other,  with 
the  amount  of  the  check.  In  the  case 
at  bar  it  appears  that  the  books  of  the 
bank  were  posted  in  alphabetical 
order,  and  that  Mrs.  Rogers's  account 
was  credited  with  the  check,  but  no 
charge  or  entry  was  made  against  the 
account  of  Widney,  for  the  reason  that 
he  had  no  funds  therein.  Under  these 
circumstances  the  credit  given  Rogers 
did  not  constitute  any  transfer  of  the 
amount  of  the  check  to  Rogers's 
account,  nor  did  the  act  show  an  intent 
on  the  part  of  the  bank  to  recognize 
the  check  as  a  cash. deposit." 

The  fact  that  the  bank,  on  the  same 
day  in  which  it  credited  a  depositor 
with  the  amount  of  a  check  in  a 
considerable  sum,  drawn  by  another 
depositor,  cashed  other  of  the  drawer's 
checks  for  small  amounts,  is  wholly 
immaterial  as  indicating  an  intention 
to  accept  the  check  which  it  has 
credited  in  the  holder's  pass  book  as 
a  cash  credit.  Ocean  Park  Bank  v. 
Rogers  (CaL)  supra. 

In  the  Ocean  Park  Bank  Case 
(Cal.)  supra,  the  amount  of  the  check 
had  not  only  been  entered  upon  the 
pass  book  of  the  depositor,  but  had 
been  credited  to  him  on  the  books  of 
the  bank.  The  custom  of  the  bank  was 
to  post  the-  checks  received  for  deposit 
in  the  ledger  in  alphabetical  order,  and 
the  check  was,  by  the  bookkeeper, 
credited  upon  this  ledger  to  the 
account  of  the  depositor,  and  it  was 
not  discovered  that  the  drawer's 
account  was  overdrawn  until  the 
bookkeeper  turned  to  the  drawer's 
account  for  the  purpose  of  charging  it 
with  the  amount  of  the  check,  where- 
upon he  referred  the  matter  to  the 
cashier,  and  the  amount  of  the  check 
was  immediately  charged  back  to  the 
account  of  the  holder,  and  the  check, 


with  a  printed  notice  stating  that  there 
were  not  sufficient  funds,  together  with 
a  letter  to  the  depositor  signed  by  the 
cashier  stating  that  his  account  was 
charged  with  the  amount  thereof,  was 
inclosed  in  an  envelop  duly  addressed 
and  mailed  to  him. 

Where  there  is  no  credit  entered 
anywhere,  it  seems  clear  that  the  bank 
is  not  obligated  to  pay  the  check. 
This  was  the  fact  in  Boyd  v.  Emmer- 
son  (1834)  2  Ad.  &  El.  184,  111  Eng. 
Reprint,  11.  In  that  case  the  holder 
of  the  check  went  to  the  banking 
house,  and,  while  giving  directions  to 
the  cashier  •  and  confidential  clerk 
about  another  matter,  laid  the  check 
in  question  upon  the  counter,  saying, 
"Place  this  to  my  account."  No  in- 
timation was  given  to  him  that  the 
request  would  or  would  not  be  com- 
plied with,  or  that  the  drawer  had 
overdrawn  his  account.  The  cashier 
knew  at  the  time  the  check  was 
presented  that  the  drawer  was  in- 
debted to  the  bank  in  a  large  amount, 
and  doubted  whether  the  check  would 
be  honored  by  the  bank,  but  made  no 
statement  to  the  holder.  A  few 
minutes  after  the  holder  left  the 
banking  house,  the  cashier  took  the 
check  from  the  counter,  but  did  not 
debit  the  drawer  with  the  amount,  or 
credit  the  holder  with  it,  or  cancel  the 
check;  subsequently  the  bank  decided 
not  to  honor  the  check,  and  on  the 
following  day  gave  the  holder  notice 
of  the  dishonor.  In  holding  that  the 
bank  was  not  liable  to  the  bolder,  the 
court  says:  "I  think  the  plaintiff, 
when  he  presented  the  check,  should 
have  given  distinct  notice  whether  he 
presented  it  as  a  check  to  be  paid  or 
to  be  merely  placed  to  his  account  like 
other  securities.  In  the  absence  of 
such  a.  statement  by  him,  I  draw  the 
inference  that  the  check  was  received 
in  the  latter  character,  and  I  therefore 
think  the  defendants  are  entitled  to 
our  judgment." 

But  it  has  been  held  that  the  holder 
of  a  check  who  paid  the  same  in  at 
the  bank  by  which  it  was  received, 
without  anything  being  said  or  any 
entry  made,  may  recover  the  amount 
thereof  of  the  bank,  although  there 
were  not  sufficient  funds  to  the  credit 
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of  the  drawer  to  pay  it,  where,  on  the 
following  day,  the  bank  wrote  a  letter 
to  the  plaintiff,  stating  that  the  check 
was  not  paid,  and  that  they  would 
keep  it  in  the  hope  of  there  being 
money  to  pay  it,  and  they  promised 
the  holder  to  pay  it  when  they  had 
funds,  and  where  on  that  date  suffi- 
cient funds  were  deposited  to  make 
the  drawer's  balance  more  than  the 
amount  of  the  check.  Such  check  was 
held  to  have  a  preference  over  a  debt 
owing  to  the  bank  by  the  drawer,  and 
also  to  two  other  checks  which  were 
presented  on  the  same  day,  but  subse- 
quently to  the  time  of  presentation  of 
the  check  in  question.  Kilsby  v. 
Williams  (1822)  6  Bam.  &  Aid.  815, 
106  Eng.  Reprint,  1388,  1  Dowl.  &  R. 
476,  24  Revised  Rep.  564. 

If  the  holder  of  the  check  presents 
the  same,  with  knowledge  that  the 
drawer  has  no  funds  to  meet  it,  he  is 
guilty  cf  such  fraud  as  entitles  the 
bank  to  cancel  the  credit.  Peterson  v. 
Union  Nat.  Bank  (1866)  62  Pa.  206, 
91  Am.  Dec.  146.  This  was  held, 
although  it  was  credited  to  the  holder 
and  charged  against  the  drawer. 

That  the  bank  may  cancel  the  credit 
if  the  holder  is  guilty  of  fraud  seems 
to  be  the  opinion  of  the  court  in  City 
Nat.  Bank  v.  Burns  (1880)  68  Ala. 
267,  44  Am.  Rep.  188,  although  the 
extent  to  which  the  express  holding 
in  this  case  goes  is  that  if  the  holder 
of  a  check  has  full  knowledge  that 
the  drawer  is  without  funds  in  the 
bank  to  meet  it,  and  has  no  just 
reason  to  believe  that  the  check  will 
be  honored  in  thd  absence  of  funds, 
he  is  wanting  in  good  faith  if  he 
demands  and  receives  payment,  especi- 


ally if  it  is  known  to  him  that  the 
drawer  is  insolvent,  and  the  'bank  is 
ignorant  of  the  insolvency. 

Courts  admitting  the  correctness  of 
the  majority  rule  have  held  that  the 
bank  may  charge  the  amount  of  the 
credit  bf^,  if  this  was  the  agreement 
of  the  parties.  Thus,  it  is  held  in 
Snyder  v.  Hamilton  Nat.  Bank  (1918) 
65  Olo.  24,  L.R.A.1918F,  807,  172  Pac. 
1069,  that  a  bank  which  credits  to  the 
account  of  a  customer  checks  upon 
itself  drawn  by  another  customer, 
aprainst  a  deposit  of  a  stranger's  check 
on  another  bank,  is  entitled  to  charge 
back  the  check  so  credited  when  pay- 
ment of  the  one  against  which  they 
are  drawn  is  stopped;  and  the  fact 
that  the  checks  were  upon  itself  does 
not  render  the  transaction  a  payment 
of  the  checks  rather  than  an  extension 
of  credit,  if  such  was  the  intention  of 
the  parties  as  evidenced  by  the  im- 
mediate revocation  of  the  credit  by  the 
bank,  acquiesced  in  by  the  depositor. 
A  usage  of  bank.s,  known  to  the 
depositor,  of  crediting  checks  drawn 
by  another  customer  upon  the  bank  in 
which  the  deposit  is  made,  in  the  pass 
book  of  the  customer  presenting 
them,  subject  to  the  right  of  the  bank 
to  reject  the  deposit  and  charge  the 
amount  back  to  the  depositor  at  any 
time  within  the  day  on  which  the 
deposit  is  made,  if  the  bank  discovers 
that  the  drawer  of  the  check  has  not 
sufficient  funds  on  deposit  to  pay  the 
same,  is  sufficient  to  raise  an  implied 
agreement  authorizing  the  bank  to 
'  charge  back  a  credit  thus  given. 
Pollack  V.  National  Bank  (1912)  168 
Mo.  App.  S68,  151  S.  W.  774. 

W.  A.  E. 


'  HOMER  MONTGOMERY 

V. 

BOARD  OP  EDUCATION  OF  LIBERTY  TOWNSHIP,  UNION 

COUNTY. 

Ohio  Supreme  Court  — Mare\  SO,  1921. 

(—  Ohio  St  —,  181  N.  E.  497.) 

Schools  —  contract  to  transport  pnpils  —  suspension. 
One  who  entered  into  a  contract,  entire  in  its  nature,  with  a  board  of 


Headnote  by  the  COUBT. 
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education,  providing  that  he  should  convey  pupils  to  and  from  school 
during  a  school  year,  of  eight  and  one-half  months,  at  a  stipulated  com- 
pensation payable  monthly,  is  entitled  to  such  compensation  during  a 
period  of  suspension  of  the  schools  by  the  board  of  education,  though  it 
be  upon  the  direction  of  the  board  of  health  as  a  precautionary  health 
measure,  there  being  no  provision  in  the  contract  relative  to  such  con- 
tingency, and  it  appearing  that  the  suspension  was  temporary,  and  the 
person  so  employed  was  required  to  and  did  continue  ready  and  willing 
at  all  times  to  perform  his  duties  under  the  contract,  which  he  in  fact  did 
upon  the  resumption  of  school  after  such  period  of  suspension. 
iSee  note  on  this  question  beginmng  on  page  725.] 


Ceetification  by  the  Court  of  Appeals  for  Union  County  for  review 
and  final  determination  by  the  Supreme  Court,  upon  reversal  of  a  judg- 
ment of  the  Court  of  Common  Pleas  in  favor  of  plaintiff,  of  an  action 
brought  to  recover  an  amount  alleged  to  be  due  under  a  contract  for  the 
conveyance  of  pupils  during  suspension  of  school.  Reversed. 
Statement  by  Matthias,  J.:  Judgment  was  rendered  in  his 

The   plaintiff   in   error.   Homer    favor  in  the  court  of  common  pleas. 


Montgomery,  brought  action  in  the 
court  of  common  pleas  of  Union 
county,  against  the  board  of  educa- 
tion of  Liberty  township  in  said 
county,  to  recover  a  sum  claimed  to 
be  due  him  from  the  board  of  educa- 
tion, by  virtue  of  a  contract  entered 
into,  whereby  he  agreed  to  convey 
pupils  from  a  certain  section  of  the 
school  district  to  and  from  school 
during  the  school  term  of  eight  and 
one  half  months  at  the  rate  of  $3 
per  day,  payable  monthly.  Evidence 
was  introduced  supporting  the 
claim  of  plaintiff  below,  which  dis- 
closes that,  during  the  period  for 
which  the  plaintiff  seeks  to  recover 
compensation,  the  schools  were 
closed  by  reason  of  an  epidemic  of 
influenza,  pursuant  to  the  order  of 
the  local  board  of  health,  as  a  pre- 
cautionary health  measure,  the 
order  being  that  the  schools  be 
closed  until  further  notice.  During 
the  period  in  question,  the  plaintiff 
was  required  to,  and  did,  keep  him- 
self in  readiness  to  resume  the 
transportation  of  pupils  upon 
notice,  for  which  purpose  he  kept 
and  maintained  a  team  of  horses, 
and  was  ready  and  willing  at  all 
times  to  do  and  perform  all  things 
on  his  part  to  be  done  and  per- 
formed under  the  terms  and  pro- 
visions of  his  contract. 


but  was  reversed  by  the  court  of 
appeals  on  the  ground  that  the 
performance  of  the  contract  for  the 
period  of  time  in  question  was  made 
impossible  by  order  of  the  health 
authorities.  That  court,  upon  find- 
ing that  its  judgment  was  in  con- 
flict with  that  of  the  court  of 
appeals  of  Franklin  county,  in  the 
case  of  Cashdollar  v.  Board  of 
Education,  12  Ohio  App.  298,  cer- 
tified the  record  of  the  case  to  this 
court  for  review  and  final  deter- 
mination. 

Mr.  C.  A.  Hoopes,  for  plaintiff : 
Parties  entering  into  a  contract 
subject  to  temporary  suspensions  of  a 
school  are  bound,  if  they  wish  to  pro- 
vide against  liability  during  those 
periods,  to  stipulate  accordingly,  in 
cases  where  the  terms  of  the  contract 
require  either  party  to  keep  himself  at 
all  times  in  readiness  to  perform. 

State  ex  rel.  Jevjrett  v.  Sayre,  91 
Ohio  St.  85,  109  N.  E.  636;  Cashdollar 
V.  Clotts  (Ohio)  decided  Feb.  12, 
1920;  Carthage  v.  Gray,  10  Ind. 
App.  428,  87  N.  E.  1059;  Libby  v. 
Douglas,  175  Mass.  128,  65  N.  E.  808; 
Randolph  v.  Sanders,  22  Tex.  Civ.  App. 
831,  64  S.  W.  621 ;  McKay  v.  Barnett, 
21  Utah,  239,  50  L.R.A.  871,  60  Pac. 
1100;  Smith  v.  School  Dist.  89  Kan. 
226,  131  Pac.  557,  Ann.  Cas.  1914D, 
139;  Board  of  Education  v.  Couch, 
63  Okla.  65,  6  A.L.R.  740, 162  Pac.  486; 
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(—  Ohio  et.  —, 
Dewey  v.  Union  School  Dist.  43  Mich. 
480,  38  Am.  Rep.  206,  5  N.  W.  646. 

Mr.  Milo  L.  Myers,  for  defendants: 

A  contract  includes  not  only  what  is 
expressly  stated,  but  also  what  is 
necessarily  to  be  implied  from  the 
allegations  used;  and  the  terms  which 
may  clearly  be  implied  from  a  con- 
sideration of  the  entire  contract  are 
as  much  a  part  thereof  as  though 
plainly  written  on  its  face. 

Groff  V.  Hertenstein,  12  Ohio  C.  C. 
N.  S.  515;  Marvel  v.  Phillips,  162 
Mass.  899,  26  L.R.A.  416,  44  Am.  St 
Rep.  370,  38  N.  E.  1117;  Stewart  v. 
Loring,  5  Allen,  306,  81  Am.  Dec.  747; 
13  C.  J.  558;  Weil  v.  State,  46  Ohio  St. 
453,  21  N.  E.  643;  Smith  v.  Parsons,  1 
Ohio,  239;  Banks  v.  De  Witt,  42  Ohio 
St.  263. 

When  from  the  nature  of  the  con- 
tract it  is  evident  that  the  parties 
contracted  on  the  basis  of  the  con- 
tinued existence  of  the  person  or 
thing,  condition  or  state  of  things,  to 
which  it  relates,  the  subsequent 
perishing  of  the  person  or  thing,  or 
cassation  of  the  existence  of  the  condi- 
tion, will  excuse  the  performance;  a 
condition  to  such  effect  being  implied, 
in  spite  of  the  fact  that  the  promise 
may  have  been  unqualified. 

State  ex  rel.  Jewett  v.  Sayre,  91 
Ohio  St.  95. 109  N.  E.  636;  13  C.  J.  642; 
Groff  V.  Hertenstein,  12  Ohio  C.  C. 
N.  S.  515;  Levy  v.  Caledonian  Ins.  Co. 
156  Cal.  527,  105  Pac.  598;  Cameron- 
Hawn  Realty  Co.  v,  Albany,  207  N.  Y. 
377,  49  L.R.A.(N.S.)  922,  101  N.  E. 
162;  School  Dist.  v.  Howard,  5  Neb. 
(Unof.)  340,  98  N.  W.  666;  9  Cyc.  629; 
Speliopoulos  V.  Schick,  129  Wis.  556, 
109  N.  W.  568;  Cordes  v.  Miller,  89 
Mich.  681.  33  Am.  Rep.  430;  United 
States  V.  Dietrich,  126  Fed.  671; 
Hooper  v.  Mueller,  158  Mich.  595.  133 
Am.  St.  Rep.  399,  123  N,  W.  24;  People 
v.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  174; 
Greil  Bros.  Co.  v.  Mabson,  179  Ala, 
444,  43  L.R.A.(N.S.)  664.  60  So.  876; 
Adler  v.  Miles,  69  Misc.  601,  126  N.  Y. 
Supp.  135;  Meade  v.  Lamarche,  150 
App.  Div.  42,  134  N.  Y.  Supp.  479; 
Pabst  Brewing  Co.  v.  Howard,  —  Mo. 
App.  — ,  211  S.  W.  720. 

Matthias,  J.,  delivered  the  opinion 
of  the  court : 

The  contract  entered  into  by  and 
between  Montgomery  and  the  board 
of  education,  as  found  by  the  trial 
court  from  the  evidence,  and  which 
there  was  ample  evidence  to  support, 
was  an  entire  contract,  wherein  it 


717 


was  agreed  that  Montgomery  should 
transport  pupils  to  and  from  school 
during  the  school  term  of  eight  and 
one  half  months,  at  the  rate  of  $3 
per  day,  payable  monthly.  There 
was  no  stipulation  in  the  contract 
whereby  either  of  the  parties  should 
be  relieved  from  the  obligations 
thereof  by  reason  of  any  conditions 
which  might  thereafter  arise.  It  is 
to  be  observed  that  the  direction  of 
the  local  health  officer,  pursuant  to 
which  the  sessions  of  the  school 
were  suspended,  was  that  the  school 
be  closed  until  further  notice.  It 
was  therefore  required  of  the  plain- 
tiff, in  order  to  perform  his  contract, 
to  constantly  and  continuously  main- 
tain a  team  and  equipment,  and 
hold  himself  in  readiness  at  any 
and  all  times,  upon  notice,  to  trans- 
port the  pupils  of  the  district  to  and 
from  school.  He  could  not  make 
any  engagements  whatever  that 
would  prevent  the  faithful  and 
prompt  discharge  of  his  duties 
under  the  terms 'and  conditions  of 
his  contract.  Such  was  his  obliga- 
tion during  the  entire  period  of 
eight  and  one-half  months  which 
the  contract  covered. 

The  only  question  of  law  pre- 
sented by  the  record  in  this  case  is 
whether  under  the  terms  of  such 
contract,  and  the  circumstances  and 
conditions  to  which  reference  has 
been  made,  the  plaintiff  in  error  is 
entitled  to  compen- 
sation for  that  por-  f;^rJrrrr„v 

tion  of  the  period  i'"'"*  nnnnn— 
covered  by  the 
terms  of  such  contract  during  which 
the  schools  were  closed  by  the  order 
of  the  local  health  authorities  as  a 
precautionary  he<»lth  measure,  on 
account  of  an  epidemic  of  influenza. 
The  view  that  the  plaintiff  is  en- 
titled to  such  compensation,  and  that 
recovery  thereof  in  this  case  is  justi- 
fied, is  amply  supported,  both  by 
reason  and  authority.  The  right  to 
recover  under  similar  circumstances 
frequently  has  been  sustained  in 
behalf  of  teachers  in  the  public 
schools,  and  no  reason  is  perceived 
why  the  same  rule  should  not  apply 
to  one  occupying  such  relation  to  the 
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public  schools  as  does  the  plaintiff 
in  this  case. 

It  is  quite  generally  held  that  no 
deduction  can  be  made  from  the 
salary  of  a  teacher  in  the  public 
schools  for  the  time  the  school  is 
closed  by  reason  of  contagious  dis- 
ease, where  the  teacher  remains 
ready  to  continue  his  duties  under 
his  contract  of  employment,  unless 
there  is  a  stipulation  in  the  contract 
of  employment  covering  such  pos- 
sible occurrence.    35  Cyc.  1099. 

Numerous  decisions  may  be  cited 
in  support  of  this  proposition,  from 
which  we  have  selected  the  follow- 
ing, because  of  the  sound  reasoning 
supporting  the  conclusion  an- 
nounced, which  apply  directly  to  the 
case  under  consideration :  Dewey  v. 
Union  School  Dist.  43  Mich.  480.  38 
Am.  Rep.  2C6,  5  N.  W.  646 ;  McKay 
V.  Bamett.  21  Utah,  239,  50  L.R.A. 
871,  60  Pac.  1100;  Randolph  v. 
Sanders,  22  Tex.  Civ.  App.  331,  54 
S.  W.  621;  Libby  v.  Douglas,  175 
Mass.  128,  65  N,  E.  808 ;  Smith  v. 
School  Dist.  89  Kan.  225,  131  Pac. 
557,  Ann.  Cas.  1914D,  139;  Board  of 
Education  v.  Couch,  63  Okla.  65,  6 
A.L.R.  740,  162  Pac.  485,  and 
Carthage  v.  Gray,  10  Ind.  App.  428, 
37  N.  E.  1059.  In  each  of  these 
cases  the  suspension  of  school  was 
temporary,  and  the  person  whose 
compensation  was  in  issue  was  re- 
quired to,  and  did,  remain  in  read- 
iness to  resume  active  and  actual 
discharge  of  his  prescribed  duties. 

In  this  case  the  plaintiff  in  error 
necessarily  was  subject  to  the  daily 
direction  and  order  of  the  board  of 
education,  and  could  not  make  any 
engagement  or  undertake  any  ser- 
vice which  would  interfere  with  his 


constant  readiness  to  resume  the 
active  discharge  of  tiie  duties  im- 
posed. During  all  such  period, 
therefore,  upon  each  school  day,  his 
time  and  service,  and  the  service  of 
his  team,  which  he  must  necessarily 
provide  and  constantly  maintain, 
continued  subject  to  the  order  of  the 
board  of  education ;  and  his  employ- 
ment, in  so  far,  at  least,  as  it  pre- 
vented his  engagement  in  other  oc- 
cupation or  undertaking  inconsist- 
ent with  his  duties  under  his  con- 
tract, was  continuous  throughout  all 
of  the  period  in  question.  He  did  in 
fact,  upon  the  resumption  of  school 
after  such  period  of  suspension,  con- 
vey the  pupils  of  the  district  to  and 
from  school  during  the  remainder  of 
the  school  year. 

The  contingency  which  here  oc- 
curred was  one  which  might  well 
have  been  foreseen  and  provided 
against  in  the  contract,  but  was  not. 
The  law  will  not  insert  by  construc- 
tion, for  the  benefit  of  one  of  the 
parties,  an  exception  or  condition 
which  the  parties,  either  by  design 
or  neglect,  have  omitted  from  their 
own  contract. 

The  judgment  of  the  Court  of 
Appeals  is  reversed,  and  that  of  the 
Common  Pleas  affirmed. 

Marshall,  Ch.  J.,  and  Johnson, 
Hough,  Wanamaker,  Robinson,  and 
Jones,  JJ.,  concur. 


flOTE, 

The  effect  upon  a  contract  other 
than  with  teachers,  of  the  interrup- 
tion of  a  school  session,  is  considered 
in  the  annotation  following  Sandky  t. 
Brooklyn  School  Dist.  post,  725. 
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WILLIAM  A.  SANDRY,  Respt, 

V. 

BROOKLYN  SCHOOL  DISTRICT  NO.  78  of  WiUiams  County,  Appt 

Swth  Dakota  Supreme  Court— AprU  4,  1021. 
(_  N.  D.  — ,  182  N.  W.  689.) 

Schools  —  closing  —  recovery  on  transportation  contract. 

1.  In  an  action  brought  by  a  driver  to  recover  the  compensation  stipu- 
lated in  a  driver's  contract  with  a  school  district  for  the  transportation 
of  teachers  and  pupils  to  and  from  a  consolidated  school,  where  the  plain- 
tiff seeks  to  recover  upon  his  own  contract  and  upon  claims  arising  under 
three  similar  contracts  of  which  he  is  assignee,  for  a  period  of  thirteen 
weeks,  during  which  the  school  was  closed  on  account  of  an  epidemic  of 
influenza,  it  is  held,  the  driver's  contract  is  not  so  far  analogous  to  a 
teacher's  contract  that  the  driver,  upon  showing  readiness  to  perform 
during  a  period  when  the  school  is  closed  on  account  of  an  epidemic,  may 
recover  the  agreed  compensation  as  upon  a  full  performance. 

[See  note  on  this  question  beginning  on  page  726.] 

Contract  —  service  —  inability  to  re- 
ceive—  liability. 

2.  The  driver's  contract  is  a  con- 
tract for  personal  service,  and  if, 
without  fault  of  either  party,  its  per- 
formance is  rendered  practically  im- 
possible for  a  period  of  time,  the  party 
thus  unable  to  give  or  receive  perform- 
ance during  the  period  is  not  liable  for 
breach  of  the  contract. 

rSee  6  R.  C.  L.  999,  1011.] 

Headnotes  by  Bibdzell,  J. 


—substantial    performance  —  com- 
pensation. 

3.  Where  compensation  is  agreed 
upon  as  an  equivalent  for  full  per- 
formance, and  where  there  is  excus- 
able nonperformance  for  an  extended 
period,  the  service  actually  rendered 
under  the  contract  is  not  a  substantial 
performance  of  the  entire  contract 
such  as  will  enable  the  plaintiff  to 
recover  the  full  compensation. 
[See  6  R.  C.  L.  1012.] 


(Bronson  and  Grace,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wil- 
liams County  (Leighton,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon  certain  transportation  contracts. 
Reversed. 

The  facts  are  stated  in  tiie  opinion  of  the  court. 

Mr.  William  G.  Owens,  for  appel-  in  readiness  to  perform  when  the 
lant:  board  had  the  right  to  cancel  the  con- 

School-district  officers  have  and  tracts,  which  it  did  not  do,  the  drivers, 
may  exercise  only  such  powers  as  are      in  keeping  with  contracts  of  service 


expressly  or  impliedly  granted  by 
statute. 

Kretchmer  v.  School  Bd.  34  N.  D. 
412,  158  N.  W.  993;  Pronovost  v. 
Brunette,  36  N.  D.  288,  162  N.  W.  800; 
Harney  v.  Wirtz,  30  N.  D.  292,  152  N. 
W.  803. 

Mr.  George  A.  Gilmore,  for  respond- 
ent: 

The  drivers  were  prevented  through 
no  fault  of  theirs  from  performing  the 
contract,  and  by  holding  themselves 


like  teachers'   contracts,   can   collect 
for  the  full  term  of  employment. 

Libby  v.  Douglas.  176  Mass.  128,  55 
N.  E.  808;  Randolph  v.  Sanders,  22 
Tex.  Civ.  App.  331,  54  S.  W.  631; 
Dewey  v.  Union  School  Dist.  43  Mich. 
480,  38  Am.  St.  Rep.  206,  5  N.  W.  646; 
85  Cyc.  1098,  1099 ;  McKay  v.  Barnett, 
21  Utah,  239,  50  L.R.A.  371,  60  Pac. 
1100;  1  Cyc.  694;  5  C.  J.  864;  Rodgers 
V.  Torrent,  111  Mich.  680,  70  N.  W. 
335. 
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BirdzeU,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judg- 
ment for  $776  in  an  action  upon  four 
transportation  contracts.  The 
plaintiff  brought  action  in  his  own 
right  upon  one  of  these  contracts, 
and  as  an  assignee  of  three  others. 
The  contracts  cover  the  conveyance 
of  the  teachers  and  pupils  of  the  de- 
fendant school  district  for  the  period 
of  nine  months,  beginning  Septem- 
ber 23,  1918.  They  prescribe  the 
routes  of  travel  and  the  compensa- 
tion of  each  driver.  The  school  was 
open  two  weeks  in  September  and 
October  of  1918,  when  it  was  closed 
on  account  of  the  epidemic  of  influ- 
enza, and  d<d  not  reopen  until  Jan- 
uary 3,  1919.  The  drivers  per- 
formed under  the  contracts  during 
the  time  the  school  was  open,  and 
were  paid  for  their  services  accord- 
ing to  the  contract  rate.  They  were 
not  paid,  however,  for  the  period 
during  which  the  school  was  closed. 
This  action  is  brought  to  recover  the 
stipulated  compensation  as  upon  a 
performance  of  the  contract  during 
the  thirteen  weeks  the  school  was 
closed. 

The  trial  court  instructed  the  jury 
that  under  the  written  contract  the 
drivers  would  be  entitled  to  recover 
the  full  amount  stipulated  as  com- 
pensation if  they  at  all  times  held 
themselves  in  readiness  to  perform 
and  were  prevented  from  perform- 
ing by  the  action  of  the  board  in 
closing  the  school;  that  it  would 
make  no  difference  in  this  respect 
whettier  the  school  was  closed  by  the 
order  of  the  board  of  health  on  ac- 
count of  the  eoidemic;  that  the 
method  of  avoiding  liability  upon 
the  contract  for  this  period  would 
have  been  by  cancelation;  and  that 
the  contract  had  not  been  canceled. 
The  court  also  left  it  to  the  jury  to 
determine  whether  or  not  under  the 
evidence  the  parties  themselves  had 
placed  a  contrary  interpretation  up- 
on the  contract.  This  instruction 
was  occasioned  by  evidence  to  the 
effect  that  at  other  times  when  the 
school  had  been  closed  for  short  peri- 
ods the  board,  in  compensating  the 


drivers,  deducted  for  the  days  the 
school  was  so  closed.  There  was 
evidence  that  the  drivers  had  re- 
ceived compensation  on  this  basis 
without  objection,  but  it  was  ex- 
plained that  the  matter  was  of  too 
trivial  a  nature  to  warrant  any 
attention  being  paid  to  it. 

In  our  opinion  this  case  turns  up- 
on the  legal  interpretation  of  the 
contracts.  They  are  ■  substantially 
the  same,  being  upon  printed  forms. 
The  following  may  be  taken  as 
typical : 

**  WitnGSsctli  * 

"(1)  That  the  said  William  A. 
Sandry  is  to  provide  the  safe  con- 
veyance of  such  teachers  and  pupils 
of  the  school  in  Brooklyn  school 
district  as  live  on  or  near  the  route 
designated  in  this  contract,  to  the 
school  in  said  school  district  by  8 :45 
A.  M.  of  every  school  day,  and  back 
to  their  homes  or  places  designated 
he'-ein,  being  ready  to  leave  the 
school  by  4:10  P.  M.  of  every  school 
day,  during  the  school  term  of  (9) 
nine  months  commencing  on  the  23d 
day  of  September,  1918. 

"(2)  That  the  said  William  A. 
Sandry  shall  furnish  all  necessary 
blankets  and  robes  during  inclement 
weather  for  the  sufficient  comfort 
of  the  persons  conveyed. 

"(3)  That  it  shall  be  the  duty  of 
the  said  William  A.  Sandry  to  pre- 
serve orderly  conduct  on  the  part  of 
the  children  while  in  his  care  to  or 
from  the  school  and  to  report  all 
misconduct  on  the  part  of  such 
children  to  the  teacher  or  principal. 

"(4)  That  the  said  William  A. 
Sandry  hereby  expressly  aarees  to 
exercise  great  care  in  performing 
his  duties  as  driver  and  in  prevent- 
ing accidents  to  the  children  while 
in  his  ca»^. 

"(5)  That  in  case  the  said  Wil- 
liam A.  Sandry  should  wish  to  en- 
gage any  other  person  than  him- 
self to  act  as  driver,  written 
permission  must  first  be  granted 
by  the  president  of  the  school  board, 
but  the  said  William  A.  Sandry  is 
still  responsible  to  the  school  board 
for  the  performance  of  this  agree- 
ment. 


Digitized  by  VjOOQIC 


SANDRY  V.  BROOKLYN  SCHOOL  DIST.  NO.  78. 


(_  H.  D.  — , 

"(6)  That  the  route  of  travel  to 
and  from  the  school  shall  be  as 
follows  (unless  a  deviation  from 
this  route  shall  be  granted  by  the 
president  of  the  school  board) : 
For  route  No.  two  (2)  between 
December  1st  and  April  1st  to 
arrive  at  schoolhouse  at  9 :20  A.  M., 
and  be  ready  to  leave  the  school- 
house  at  3 :  45  P.  M. 

"(7)  That  for  these  services 
truly  rendered  the  school  board  of 
said  Brooklyn  school  district,  Wil- 
liams county,  North  Dakota,  agrees 
to  pay  the  said  William  A.  Sandry  at 
the  expiration  of  each  school  month 
of  se-vice  tbe  sum  of  sixty-five  and 
no/100  ($65)  dollars: 

"Provided,  that  the  school  board 
reserves  the  right  to  withhold  such 
part  of  the  month's  wapres  as,  in 
their  opinion,  Is  equitable  in  case  the 
services  do  not  meet  this  agreement. 

"Provided,  further,  that  the 
school  board  may  at  any  time  cancel 
this  contract  in  case  of  the  nonper- 
formance of  this  agreement  by  the 
driver,  or  in  case  of  the  discontinu- 
ance of  school." 

The  plaintiff  regards  this  as  a  con- 
tract for  personal  services,  and 
claims  for  each  the  same  legal  effect 
as  the  ordinary's  teacher's  contract. 
The  authorities  relied  upon  to  sup- 
port recovery  are  principally  those 
dealing  with  teachers'  contracts, 
where  recovery  has  been  allowed  in 
circiima^^ances  similar  to  those  p'-e- 
sented  here,  on  the  ground  that  the 
teacher's  services  are  engaged  for  a 
stipulated  term.  It  is  held  that 
where,  during  a  portion  of  the  term 
when  the  school  was  closed  without 
the  fault  of  the  teacher,  he  fn"  s^e 
neces?anly  remained  in  an  attitude 
of  readiness  to  perform,  the  com- 
pensation had,  in  effect,  been  earned. 

Under  the  statutes  of  this  state, 
teachers'  contracts  are  required  to 
contain  an  express  stipulation 
against  compensation  in  case  the 
school  be  discontinued  for  the  causes 
stated  in  the  statute.  Comp.  Laws 
1913,  §  1189.  The  statute  has  not 
assigned  prevalence  of  an  epidemic 
as  a  ground  for  discontinuance. 
From  the  fact  that  the  law  requires 
16  A.L.R.— 46. 
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this  provision  to  be  inserted,  it  may 
fairly  be  implied  that  the  district 
agrees  to  pay  the  teacher  the  stipu- 
lated salary  during  the  term  of  the 
engagement  if  the  schools  are 
temporarily  closed  for  some  such 
cause  as  an  epidemic.  Other  statu- 
tory provisions  require  the  teacher 
to  be  compensated  for  leiral  holidays 
(Comp.  Laws  1913,  §  1382)  and  for 
periods  of  attendance  upon  teachers' 
institutes  (Comp.  Laws  1913,  § 
1385).  A  teacher  is  required  to 
have  certain  qualifications  and  to 
have  a  certificate  as  a  prerequisite 
to  a  right  to  receive  compensa- 
tion. Comp.  Laws  1913,  §  1382. 
The  teacher  is  generally  a  per- 
son coming  from  outside  the  dis- 
trict, and  the  duties  involved  in 
the  performance  of  the  contract  ef- 
fectually preclude  other  employment 
for  the  period.  In  these  circum- 
stances it  is  a  fair  infe^nce  that 
the  parties  intend  that  the  teacher 
should  be  compensated  during  pe- 
riods of  temporary  suspension  while 
he  or  she  is  held  in  a  position  of 
readiness  to  perform.  Libby  v. 
Douglas,  175  Mass.  128,  55  N.  E. 
808;  Dewey  v.  Union  School  Dist. 
43  Mich.  480,  38  Am.  Rep.  206,  5 
N.  W.  646;  Carthage  v.  Gray,  10 
Ind.  App.  428,  37  N.  E.  1059;  Ran- 
dolph V.  Sanders,  22  Tex.  Civ.  App. 
331,  54  S.  W.  621 ;  McKay  v.  Bar- 
nett.  21  Utah,  2.^9.  50  L.R.A.  371, 
60  Pac.  1100;  3  Williston,  Contr.  § 
1958;  3  Page,  Contr.  §  1376. 

Is  the  driver's  contract  of  the 
same  character?     We  are  of  the 
opinion  that  it  is  not.    No  specific 
qualifications  are  prescribed.     The 
contract  is  general-  .  ^    .      .    . 
ly  entered  into  be-  t^^^^^^l^n"* 
tween    the    district  io"„";S;f*'*"" 
and     some     person 
within  it.    Its  performance  involves 
little  or  no  preliminary  prenaration. 
The  driver  is  not  required  to  fur- 
nish the  bus  or  other  vehicle  of  con- 
vevanfe.      Performance    does    not 
require  the  whole  time  of  the  driver, 
and  while  personal  performance  is 
contracted  for,  it  clearly  appears 
from  the  evidence  in  this  case  that 
the  school  district  readily  paid  for 
the  service  though  the  work  of  driv- 
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ing  was  delegated  to  suit  the  con- 
venience of  the  driver.  The  dis- 
similarity of  these  two  contracts 
gives  rise  to  widely  different  points 
of  view  in  construing  them  for  the 
purpose  of  ascertaining  the  true 
intention  of  the  parties.  We  think 
it  quite  clear  that  the  holding  in 
readiness  required  of  the  driver 
during  a  period  of  prolonged  sus- 
pension involves  so  little  inconven- 
ience on  his  part  that  it  cannot  rea- 
sonably be  said  to  be  the  intention  of 
the  contracting  parties  that  he 
should  be  paid  for  such  period. 
In  these  circumstances  the  onlinary 
rule  applicable  to  personal  service 
contracts  applies.  They  are  subject 
to  the  implied  condition,  on  the  one 
side,  of  ability  to  perform,  and,  on 
the  other,  of  ability  to  receive  per- 
formance. Either  party  is  excused 
if,  without  his  fault,  performance  for 

t-nerr-        *      pCrfod      beCOmOS 

ice— inabtiitr  to  Imposslble.  Such 
uaMiu7.  impossibility     may 

arise  upon  the  sick- 
ness or  death  of  either  party,  or  the 
inability  of  one  party  to  give  or  re- 
ceive performance,  occasioned  by  the 
prevalence  of  an  epidemic.  Lake- 
man  v.  Pollard,  43  Me.  463,  69  Am. 
Dec.  77. 

The  stipulated  compensation  is 
the  equivalent  of  full  performance, 
and  where  nonperformance  for  an 
extended  period  is  excused  on  either 
side  by  reason  of  practical  impossi- 
bility, the  service  actually  rendered 
.„!..«„„«•. I  is  not  such  a  sub- 
i»erfopitinn<'e—       stantial      pcrtorm- 

oompe...«tlo«.  ^j^j,g  j^g  to  gnji^jg  ^Yie 

plaintiff  to  full  compensation.  See 
Littell  v.  Webster  County,  152  Iowa, 
206.  131  N.  W.  691,  132  N.  W.  426; 
2  Williston,  Contr.  §  838.  See  also 
Lacy  v.  Getman,  119  N.  Y.  109,  6 
L.R.A.  728,  16  Am.  St.  Rep.  806, 
23  N.  E.  452.  As  we  view  the  con- 
tracts in  the  instant  case,  thd  situ- 
pti'^n  of  t^e  parties  is  in  no  -^esnect 
different  from  what  it  would  have 
been  had  they,  in  January,  1919,  up- 
on the  reopening  of  the  school, 
rescinded  the  contracts  made  in 
September  and  entered  into  new 
agreements  for  the  remainder  of 


the  term.  In  that  event  we  do  not 
think  it  could  have  been  reasonably 
claimed  by  the  plaintiff  that  the 
actual  conveyance  of  the  pupils  for 
two  weeks  under  these  contracts 
was  a  substantial  performance  for 
fourteen  or  fifteen  weeks. 

Being  of  the  opinion  that  the  con- 
tracts in  question  must  be  construed 
as  above  indicated,  it  follows  that 
the  plaintiff  may  not  recover  the' 
agrced  compensation  for  the  period 
during  which  the  school  was  closed. 

The  judgment  is  reversed  and 
the  action  dismissed. 

Robinson,  Ch.  J.,  and  Christian- 
^n,  J.,  concur. 

Robinson,  Ch.  J.: 

This  is  an  appeal  from  a  judg- 
ment on  a  verdict  for  $775.  The 
plaintiff  is  one  of  four  persons  who 
made  similar  contracts  to  drive  a 
school  conveyance  for  the  school 
year  commencing  in  September 
1918,  to  convey  teachers  and  chil- 
dren to  and  from  the  school.  The 
plaintiff  sues  for  a  breach  of  his 
contract  and  for  a  breach  of  the 
other  contracts,  claiming  under  an 
assignment  from  the  other  drivers. 
The  complaint  avers  that  the  plain- 
tiff and  the  other  drivers  were  duly 
paid  for  their  services  during  the 
first  two  weeks,  from  September  23d 
to  October  5,  1918,  and  from  Janu- 
ary 6th  to  the  end  of  the  school 
year.  But  for  an  interim  of  thir- 
teen weeks,  from  October  7,  1918, 
to  January  3,  1919,  during  which 
time  the  school  was  closed  and  no 
services  rendered,  the  defendant  re- 
fused to  pay.  The  complaint  does 
not  aver  that  during  said  thirteen 
weeks  the  drivers  performed  any 
services  or  did  a  single  thing  under 
the  contract. 

As  the  record  shows  beyond  dis- 
pute, the  drivers  were  fully  paid  for 
all  services  actually  rendered,  but 
that  they  were  not  paid  for  the 
thirteen  school  weeks  during  which 
the  school  was  closed  and  during 
which  time  they  claimed  to  have 
stood  in  watchful  waiting  for  the 
school  to  open.  As  shown  by  ex- 
hibit A  and  the  oral  testimony,  the 
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by  the  county 
board  of  health.  The  order  directs 
the  school  board  to  close  all  schools 
and  places  of  public  amusement, 
saying:  "This  is  not  only  a  board 
of  health  measure,  but  it  is  the  sub- 
stance of  a  telegram  received  by  the 
state  board  of  health  from  the 
Surgeon  General  at  Washington.  It 
is  therefore  a  war  measure." 

The  court  will  take  judicial  notice 
of  the  fact  tnat  the  flu  was  a  very 
infectious  and  fatal  disease,  and 
that  it  prevailed  to  an  alarming  ex- 
tent over  the  state  and  the  nation. 
The  order  was  fully  authorized ;  the 
closing  of  the  school  was  compul- 
sory. Indeed,  it  was  an  act  of  God, 
and  the  drivers  had  due  notice  of 
the  closing,  as  well  as  the  opening, 
of  the  school.  There  was  no  occasion 
for  any  watchful  waiting.  When 
the  time  came  for  the  opening  of  the 
school,  the  drivers  were  notified,  and 
resumed  the  work  and  accepted 
their  monthly  pay  without  protest. 
As  the  answer  avers,  during  the 
thirteen  weeks  the  drivers  rendered 
no  services  whatever.  The  school 
was  cjosed  by  order  of  the  county 
board  of  health,  and  because  of  the 
prevalence  of  the  flu.  The  defendant 
school  district  was  not  responsible 
for  the  epidemic  or  the  closing  of 
the  school.  "No  man  is  responsible 
for  that  which  no  man  can  control." 
Comp.  Laws,  §  7269.  And,  except 
as  given  by  statute,  the  school  board 
had  no  power  to  contract  for  the 
conveying  of  pupils  to  and  from  the 
school.  The  board  had  no  power  to 
contract  for  the  payment  of  drivers 
at  a  time  when  the  school  was 
closed  and  when  the  drivers 
could  not  possibly  render  any 
services.  Hence,  on  the  undisputed 
facts,  the  action  should  be  dismissed. 

But  the  court  instructed  the  jury 
that  if  the  drivers  at  all  times  held 
themselves  in  readiness  to  perform 
under  the  terms  of  the  contract  and 
were  prevented  from  so  doing  by 
reason  of  the  action  of  the  board, 
then  they  were  entitled  to  recover 
the  full  amount  claimed  in  the  com- 
plaint, $775,  and  that  it  made  no 


the  school  was 
closed  by  order  of  the  board 
of  health  on  account  of  the  epi- 
demic. The  Instructiop  is  clearly 
erroneous.  The  closing  of  the 
school  was  by  compulsion  and  by  act 
of  God,  and  not  by  any  action  of  the 
defendant.  If  the  closing  was  right- 
ful, as  it  was,  the  defendant  was  not 
liable.  If  the  closing  was  wrongful, 
then  the  district  Would  be  liable  for  a 
breach  of  its  contract.  However,  the 
instruction  was  clearly  erroneous. 
It  holds,  in  effect,  that  when  a  con- 
tracting party  holds  himself  in  readi- 
ness to  perform  a  contract,  it  is  the 
same  as  performance.  Under  such  a 
rule  a  person  contracting  to  build  a 
house  for  $5,000  might  recover  the 
contract  price  without  doing  a  thing 
if  he  only  held  himself  in  readiness 
to  perform  and  the  other  party  for- 
bade performance.  But  such  is  not 
the  law.  If  the  board  wrongfully 
closed  the  school,  if  it  wrongfully 
prevented  the  drivers  from  perform- 
ing the  services  under  the  contract, 
then  the  statute  gives  a  measure  of 
damages  thus :  "The  amount"  that 
"will  compensate  the  party  ag- 
grieved for  all"  loss  "proximately 
caused"  by  the  breach  of  contract, 
"or  which  in  the  ordinary  course  of  . 
things  would  be"  liable  "to  result 
therefrom."    Comp.  Laws,  §  7146. 

And  "damages  must  in  all  cases 
be  reasonable."  §  7183.  In  this 
case  plaintiff  sues  to  recover  for 
the  breach  of  contract,  and  not  for 
services  actually  rendered.  He  sues 
to  recover  on  each  of  the  four  con- 
tracts for  thirteen  weeks  of  idleness. 
He  wants  pay  for  fifty-two  weeks 
or  one  year  of  doing  nothing.  Of 
course  that  is  not  reasonable.  It 
is  grossly  unconscionable.  It  seems 
like  an  attempt  to  hold  up  and 
rob  the  defendant  of  $775  under  the 
forms  and  technicalities  of  the  law. 
If  the  defendant  had  legal-capacity 
to  hire  the  drivers  to  do  nothing 
for  thirteen  weeks  and  then  wrong- 
fully discharged  them  and  prevented 
the  performance  of  the  contract,  the 
liability  is  the  same  as  that  of  a 
farmer  hiring  help  to  work  on  a 
farm  and  discharging  the  help  be- 
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fore  the  time.  In  all  such  cases  the 
liability  is  for  the  proximate  loss. 
If  a  man  is  hired  to  serve  for  a  year 
and  is  at  once  recalled  or  dis- 
charged without  cause  his  proximate 
loss  is  the  difference  between  the 
contract  wage  and  that  which  he 
may  earn  during  the  year.  He  can- 
not pass  a  year  in  idleness  and  col- 
lect for  it  the  same  as  if  he  had  been 
faithfully  at  work. 

Then  there  is  another  rule  that 
a  contract  must  be  binding  on  both 
parties,  or  neither  is  bound.  If  the 
drivers  were  not  legally  bound  to 
serve,  and  if  they  had  a  right  to 
jump  the  contract,  the  school  dis- 
trict had  the  same  right,  and  under 
the  statute,  if  constitutional,  any 
person,  whether  singly  or  in  concert, 
may  at  any  time  terminate  any  re- 
lation of  emnloyment  or  labor,  and 
even  persuade  others  to  do  the  same. 
Laws  1919,  chap.  171.  And  it  is 
generally  known  that  as  a  rule  em- 
ployees no  longer  consider  contracts 
for  services  or  labor  binding  on 
them.  They  feel  free  to  jump  and 
disregard  any  such  contract.  In  this 
case  ihe  question  is :  Did  the  school 
board  make  with  the  drivers  a  valid 
and  binding  contract  to  pay  them 
for  services  during  the  thirteen 
weeks  of  idleness,  whether  school 
kept  or  not,  and  to  pay  each  of  them 
for  thirteen  weeks  of  idleness  and 
doing  nothing  while  the  school  was 
closed  without  any  fault  of  the 
school  board?  As  I  maintain, 
the  school  board  made  no  such 
contract.  It  had  no  legal  right 
to  make  it.  The  school  was  closed 
by  compulsion,  and  no  man  is  re- 
sponsible for  that  which  no  man 
can  control.  Comp.  Laws,  §  7260. 
The  drivers  have  had  pay  for  their 
work,  and  this  court  should  not  aid . 
them  in  holding  up  the  school  dis- 
trict. Hence  the  action  should  be 
dismissed. 

Bronson,  J.,  dissenting: 

The  opinion  of  Justice  Birdzell 
treats  the  contract  involved  as  con- 
tinuing for  the  period  prescribed. 
Right  of  recovery  is  denied  because 
of  tiie  failure  of  the  drivers  to  sub- 


stantially perform  the  contract  dur- 
ing the  period  of  time  that  tibe 
school  was  closed. 

In  this  case  no  breach  of  the  con- 
tract on  the  part  of  the  drivers  is 
presumed  or  proved.  Confessedly, 
the  failure  of  the  drivers  to  perform 
the  contract  services  during  the  time 
the  school  was  closed  is  due  entire- 
ly to  the  action  of  the  defendant. 
Whatever  breach  of  the  contract  oc- 
curred was  the  act  of  the  defendant. 
The  case  was  tried  and  submitted 
upon  the  theory  that  the  drivers 
were  entitled  to  recover,  if  at  all, 
the  contract  rate  stipulated.  In  this 
regard,  I  am  of  the  opinion  that 
there  was  an  error.  The  record 
justified  the  finding  of  the  jury 
that  the  closing  of  the  school  oper- 
ated as  a  breach  of  the  drivers'  con- 
tracts. Upon  the  holding  in  the 
opinion  referred  to,  the  breach  of 
the  contract  by  the  defendant 
leaves  the  drivers  without  right  to 
recover  the  detriment,  if  any,  tiiey 
have  suffered.  In  this  case  the 
statutory  rule  permitting  the  party 
aggrieved  to  recover  the  detriment 
proximately  caused  through  the 
breach  of  a  contract  should  be  ap- 
plied. Comp.  Laws  1913,  §  7146. 
See  McLean  v.  News  Pub.  Co.  21 
N.  D.  89, 129  N.  W.  93.  See  note  in 
6  L.R.A.(N.S.)  94. 

The  judgment  should  be  reversed, 
and  a  new  trial  ordered. 

Grace,  J.,  dissenting: 

The  contract  in  this  case  was  for 
a  definite  period  of  time. 

All  the  rights  and  duties  of  the 
parties  were  definitely  specified  in 
the  contract.  The  evidence  warrant- 
ed the  finding  by  the  jury  that  the 
plaintiffs  had  substantially  per- 
formed their  contracts.  There  was 
no  evidence  to  show  to  the  contrary, 
nor  was  there  any  evidence  showing 
that  the  defendants  were  entitled  to 
any  reduction  from  the  full  con- 
tract price,  by  reason  of  having  per- 
formed other  services  for  other  per- 
sons. If  there  were  any  such 
evidence,  the  jury  passed  upon  the 
same,  and  disposed  of  it  by  its  ver- 
dict in  favor  of  plaintiff.  Their 
verdict  is  conclusive  in  this  case  on 
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this  court,  on  the  questions  sub- 
mitted to  them,  which  were  all 
questions  of  fact  in  the  case. 

It  seems  to  us  the  construction 
placed  by  the  majority  upon  the  con- 
tract is  such  that  a  contract  of  this 
character  would  be  of  little  force  or 
effect;  and,  as  it  appears  to  my 
mind,  the  court,  by  its  decision,  per- 
mits the  impairment  of  the  contract. 
It  was  by  no  means  a  one-sided  con- 
tract. The  amount  which  the  plain- 
tiffs were  paid  for  performing  the 
service  specified  in  the  contract  was 
a  very  small  sum  per  month.  We 
may  draw  on  our  common  knowledge 
of  the  surrounding  condition  to 
demonstrate  this.  For  instance,  the 
time  of  the  commencement  of  the 
performance  of  the  contract  was  in 
the  latter  part  of  September,  1918. 
From  that  time  until  about  the  first 
part  of  November,  at  least,  any  of 
the  plaintiffs  could  have  taken  his 
team,  and,  in  all  probability,  for  the 
use  of  the  team  and  himself,  gotten 
$10  per  day,  threshing.  Then,  com- 
mencing again  on,  say,  the  1st  day 


lit  N.  W.  «8».) 

of  April,  1919,  and  from  that  time 
onward  until  the  time  specified  as 
the  time  of  the  termination  of  the 
contract,  certainly  a  man  and  team 
would  be  worth  several  times  as 
much  per  day  in  the  field  at  farm 
work,  as  they  would  receive  for  per- 
forming the  service  specified  in  the 
contract.  Again,  it  may  be  taken 
into  consideration  that,  during  the 
winter  months,  plowing  back  and 
forth  through  the  snow,  and  deliver- 
ing the  children,  and  redelivering 
them  at  their  homes,  would  be  no 
easy  task.  In  the  state  of  the  evi- 
dence at  the  close  of  the  case,  the 
trial  court  could  do  nothing  less  than 
give  the  instruction  which  it  gave. 
We  do  not  regard  the  analysis  of 
the  majority  opinion,  which  endeav- 
ors to  distinguish  between  this  con- 
tract and  a  teacher's  contract,  as  at 
all  correct.  Both  are  contracts, 
and  the  principles  of  law  which  are 
applicable  to  written  contracts, 
which  are  wholly  complete,  are  as 
applicable  to  one  as  to  the  other, 
in  the  circumstances  of  this  case. 


ANNOTATION. 
Interruption  of  school  session  as  affectmg  contract  other  than  with  teacher. 


The  weight  of  authority  seems  to 
be  to  the  effect  that  a  teacher  is  en- 
titled to  compensation  while  the 
school  is  closed  on  account  of 
epidemic.  See  the  annotation  to 
Clune  V.  School  Dist.  6  A.L.R.  736.  In 
Sandby  v.  Brooklyn  School  Dist. 
(reported  herewith)  ante,  719,  a  dis- 
tinction is  made  between  the  right  of 
a  teacher  to  compensation  under  his 
contract  and  that  of  one  employed  to 
transport  pupils,  on  the  ground  that 
the  latter  usually  resides  in  the 
school  district,  and  his  keeping  in 
readiness  to  perform  his  service 
under  his  contract  does  not  ordi- 
narily interfere  with  his  doing  other 
work.  It  is  held,  two  judges  dis- 
senting, that  where  a  school  is  closed 
temporarily  by  the  order  of  a  board 
of  health  acting  under  a  direction 
given  as  a  war  measure  by  the  Sur- 
geon General  at  Washington,  there  is 
an     impossibility     of     performance. 


which  prevents  a  person  employed  to 
transport  pupils  from  recovering  the 
compensation  provided  for  in  his  con- 
tract during  the  period  in  which  the 
school  is  closed. 

It  will  be  observed  that  the  Ohio  su- 
preme court  in  Montgomery  v.  Board 
OP  Education  (reported  herewith) 
ante,  715,  takes  a  different  view 
under  a  very  similar  state  of  facts. 
That  case  accepts  the  analogy  of  the 
teachers*  cases,  which  the  Sandry 
Case  rejects.  The  view  taken  in  the 
Ohio  case  is  supported  by  an  Oregon 
decision  upon  a  substantially  similar 
state  of  facts.  Crane  v.  School  Dist 
(1920)  95  On  644,  188  Pac.  712. 
In  view  of  the  quarantine  and  other 
powers  conferred  by  the  Oregon  stat- 
utes on  the  state  board  of  health,  it 
was  held  that  neither  the  board  nor  a 
health  officer  acting  under  its  direc- 
tion had  the  legal-  power  to  close  a 
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school,  and  that  the  closing  of  a 
school  by  his  order  did  not  therefore 
amount  to  a  suspension  by  operation 
of  law  of  a  contract  of  one  employed 
to  transport  children  to  the  school. 
The  court  said:  "Under  its  general 
powers  of  control  and  supervision, 
the  closing  of  the  schools  for  any 
reason  rests  in  the  sound  discretion 
of  the  school  board,  and  therefore  it 
is  not  a  question  of  law.  The  legis- 
lature has  rightly  assumed  that  in 
all  such  matters  the  school  boards 
will  work  in  harmony  with  the  boards 
of  health  to  prevent,  suppress,  con- 
trol, and  regulate  the  existence  and 
spread  of  contagious  diseases.  It 
will  be  noted  that  in  the  instant  case 
the  defendant  specifically  alleges  that 
the  school  was  closed  in  obedience 
to  the  order  of  the  health  officer,  and 
not  otherwise,  and  hence  it  must  fol- 
low that  defendant's  school  was  not 
closed  by  operation  of  law.  Neither 
is  it  a  sequence  that  the  closing  of 
the  school  would  suspend  the  con- 
tract between  plaintiff  and  defend- 
ant, which  by  its  terms  was  confined 
only  to  the  transporting  of  pupils  to 
and  from  school.  The  contract  does 
not  contain  any  provisos  or  excep- 
tions,  and   no    order   was   made    by 


anyone  which  would  in  any  manner 
prohibit  the  carrying  out  of  its  terms. 
As  stated  in  3  Elliott  on  Contracts,  § 
1891:  'The  general  doctrine'  that, 
when  a  party  voluntarily  undertakes 
to  do  a  thing  without  qualification, 
performance  is  not  excused  because  by 
inevitable  accident  or  other  contingen- 
cy not  foreseen  it  becomes  impossible 
for  him  to  do  the  act  or  thing  he 
agreed  to  do,  is  well  settled.  As  a 
man  consents  to  bind  himself  so  shall 
he  be  bound.  Where  no  express  or 
implied  provision  as  to  the  event  of 
impossibility  can  be  found  in  the 
terms  or  circumstances  of  the  agree- 
ment, it  is  a  general  rule  of  construc- 
tion, founded  on  the  absolute  and  un- 
qualified terms  of  the  promise,  that 
the  promisor  remains  responsible 
for  damages,  notwithstanding  the 
supervening  impossibility  or  hard- 
ship.' "  In  the  Oregon  case,  also,  it  ap- 
peared that  the  board  of  health 
purported  to  act  under  an  order  is- 
sued as  a  war  measure  by  the  Sur- 
geon General  of  the  United  States, 
but  the  court  pointed  out  that  the 
order  of  the  Surgeon  General  did  not 
refer  to  the  closing  of  schools. 

W.  S.  B. 


MINTIE  BLAKE,  Appt, 

V. 

EFFA  M.  WILSON,  Written  also  as  Effie  M.  Wilson. 

Pennsylvania  Supreme  Court —Deeember  81,  i990. 

(268  Pa.  469,  112  Atl.  126.) 

Workmen's  compensation  —  casual  employmmt  —  painting  silo. 

1.  The  employment  of  a  school-teacher  who  undertakes  to  cover  and 
paint  a  silo  for  a  fanner  is  casual,  and  not  within  the  course  of  the  em- 
ployer's business,  within  the  meaning  of  an  exception  in  the  Workmen's 
Compensation  Act,  and  no  recovery  can  therefore  be  had  under  such  stat- 
ute for  his  injury  while  so  employed. 

[See  note  on  this  question  beginning  on  page  735.] 

Appeal — agreement  as  to  question  to     another  issue  which  is  fundamental  in 


be  raised — effect. 

2.  Counsel  cannot,  by  agreeing  that 
the  only  issue  on  appeal  is  the  ques- 
tion of  the  constitutionality  of  a  stat- 
ute, preclude  the  court  from  raising 


character,  where  all  the  facts  neces- 
sary to  its  consideration  appear  in  the 
record,  since  the  appellate  court  will 
take  notice  of  such  an  error  whether 
assigned  or  not. 
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statute  —  construction  —  rule. 

8.  If  the  language  is  so  far  ambig- 
aous  as  to  be  fairly  susceptible  of 
more  than  one  meaning  the  court  must 
interpret  a  statute  by  considering  the 
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objects  of  the  enactment,  its  purpose, 
and  the  appropriateness  of  the  lan- 
guage used  to  the  supposed  purpose  ia 
view  of  the  legislature. 

[See  26  R.  C.  L.  1012,  1013.] 


Appeal  by  claimant  from  an  order  of  the  Court  of  Common  Pleas  for 
Lawrence  County  (Emery,  P.  J.)  affirming  a  decision  of  the  Compen- 
sation Board  disallowing  her  claim  in  a  proceeding  under  the  Work- 
men's Compensation  Act  to  recover  compensation  for  the  death  of  her 
husband  while  in  the  employ  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  WiUiam  McEIwee,  Jr.,  for  ap-  acter,  and  not  in  the  regular  course 
pellant:  of  the  business  of  the  employer,  as 

Claimant  was  entitled  to  recover.         required  by  §  104  of  the  Workmen's 

Marsh  V.  Groner,  258  Pa.  473.  L.R.A-     Compensation  Act  of  1915    (P.  L. 


1918F,  213,  102  Atl.  127. 

The  work  in  which  deceased  was 
engaged  at  the  time  of  the  accident 
was  not  casual. 

Lewis  V.  Lofley,  92  Ga.  804.  19  8.  E. 
57;  Re  Appropriations.  13  Colo.  316. 
22  Pac,  464;  United  States  v.  New 
York,  0.  &  W.  R.  Co.  216  Fed.  702; 
Gaynor's  Case,  217  Mass.  86,  L.R.A. 
1916A,  363,  104  N.  E.  339.  4  N.  C.  C.  A. 
502;  Crookshank  v.  Home  of  Aged 
Protestants,  1  Mackey  (Pa.)  183; 
Broderick  v.  Dickson  Stores  Co. 
1  Mackey  (Pa.)  199;  Hullihan  v. 
Curran.  26  Pa.  Dist.  R.  1049. 

Messrs.  Martin  &  Martin,  for  appel- 
lee: 

Claimant  cannot  attack  the  validity 
of  the  statute. 

Clay  V.  Smith,  3  Pet.  411,  7  L.  ed. 
723;  Eustis  v.  Belles,  150  U.  S.  361, 
37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  731; 
Pierce  v.  Somerset  R.  Co.  171  U.  S. 
641.  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  64; 
6  R.  C.  L.  §  95. 

Stewart,  J.,  delivered  the  opinion 
of  the  court: 

On  the  argument  of  this  appeal  it 
was  suggested  by  the  court  to  coun- 
sel that  another  question  than  that 
raised  by  the  assignments  of  error, 
which  challenges  the  constitutional- 
ity of  the  act  entitled,  "A  Supple- 
ment to  an  Act  Entitled  *The  Work- 
men's Compensation  Act  of  1915.' " 
approved  June  3,  1915  (P.  L.  777), 
would  seem  necessarily  to  arise  be- 
cause of  its  fundamental  character, 
and  which  had  not  been  adverted  to, 
namely,  whether  the  work  in  which 
the  employee  was  engaged  when  he 
met  with  the  accident  which  result- 
ed in  his  death  was  casual  in  char- 


736).  Inasmuch  as  all  the  facts 
necessary  for  a  proper  considera- 
tion of  the  question  appeared,  and 
since  there  was  no  occasion  for  fur- 
ther delay,  counsel  on  each  side  sub- 
mitted at  bar  a  brief.  In  appel- 
lant's brief  the  consideration  of  the 
question  suggested  is  objected  to  be- 
cause the  several  counsel  had  agreed 
in  writing,  in  order  to  save  the 
printing  of  the  testimony  taken  be- 
fore the  referee,  that  the  only  issue 
involved  in  the  appeal  was  the  con- 
stitutionality of  the  act  of  assembly 
approved  June  3,  1915  (P.  L.  777), 
entitled  "A  Supplement  to  an  Act 
Entitled  The  Workmen's  Compen- 
sation Act  of  1915,'"  exempting 
from  the  provisions  of  the  original 
act  "domestic  servants  and  agricul- 
tural laborers,"  and  that  the  testi- 
mony taken  before  the  referee  was 
not  material  to  the  adjudication  of 
the  issue  involved  in  this  appeal. 
This  objection  is  fully  met  by  what 
was  said  in  Canole  v.  Allen,  222  Pa. 
166,  70  Atl.  1053,  as  follows: 
"Where  the  record  of  the  case  shows 
departure  from  established  rules 
and  procedure,  aflfecting  only  the 
rights  of  the  parties  to  the  action, 
and  no  specific  complaint  is  made 
with  respect  thereto,  we  assume 
that  the  departure  was  made  by  and 
with  mutual  consent, — conventio 
legem  vincit.  Not  so,  however, 
where  the  departure  manifests  a 
clear  disregard  of  recognized  public 
policy,  or  is  in  violation  of  expressed 
statutory  provisions.  Restrictions  so 
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imposed  are  not  subject  to  the  pleas- 
ure of  the  parties  or  the  power  of 
the  courts.  In  such  case  this  court 
will  take  notice  of  the  error,  wheth- 
er assigned  or  not." 

And,  further,  the  question  sug- 
gested needs  for  its  determination 
nothing  outside  of  the  record  before 
us.  The  oiie  question  to  be  consid- 
ered arises  in  connection  with  a  sin- 
gle finding  of  fact  by  the  referee, 
and  it  is  one  of  law  purely.  Be- 
cause, to  our  mind, 
m^^riT".'^"-  it  is  the  governing 
STucdli.ect':*  question,  upon  the 
solution  of  which 
the  facts  of  this  appeal  depend,  we 
shall  give  it  first  consideration. 

The  appeal  is  from  a  judgment  of 
the  court  of  common  pleas  of  Law- 
rence county,  to  which  court  an  ap- 
peal had  been  taken  from  an  award 
by  the  workmen's  compensation 
board  disallowing  a  claim  of  appel- 
lant for  compensation  for  the  in- 
juries sustained  by  her  husband 
while  in  the  employ  of  the  appellee, 
which  injuries  resulted  in  his  death. 
From  the  opinion  of  the  compensa- 
tion board  dismissing  the  claim  we 
extract  the  following : 

"The  avowed  purpose  of  this  ap- 
peal, as  stated  by  counsel  for  the 
claimant,  is  for  the  purpose  of  chal- 
lenging the  constitutionality  of  the 
Act  of  June  3,  1915  (P.  L.  777), 
exempting  domestic  and  agricultu- 
ral workers  from  the  provisions  of 
the  Workmen's  Compensation  Act 
of  June  2,  1915.  .  .  .  Oiie  of  the 
grounds  of  the  appeal  is  as  to  the 
following  language :  'On  November 
12,  1918,  Garrett  H.  Blake  was  era- 
ployed  by  the  husband  of  Effa  M. 
Wilson,  who  was  running  the  farm, 
to  paint  the  silo,  which  Garrett  H. 
Blake  agreed  to  do  for  about  $15,' 
etc. 

"Under  the  amended .  Compensa- 
tion Act  we  will  modify  this  finding 
of  fact  for  the  purposes  of  this  ap- 
peal, and  find  that  Effa  M.  Wilson 
was  the  owner  of  the  said  farm,  was 
operating  it  in  her  own  behalf,  and 
that  her  husband  was  her  author- 
ized agent  in  employing  the  said 
Garrett  H.  Blake  to  perform  the 


said  work ;  in  other  words,  there  is 
no  question  about  the  responsibility 
of  Effa  M.  Wilson  as  owning  and 
operating  her  own  farm,  and  liabili- 
ty for  the  exemption  under  consid- 
eration is  unconstitutional." 

No  other  facts  are  needed  than 
those  we  have  here.  The  conclud- 
ing sentence  states  a  legal  proposi- 
tion, the  affirmance  of  which  would 
negative  the  suggested  question 
which  we  are  about  to  consider,  as 
will  readily  be  seen,  and  may  there- 
fore be  passed. 

The  Workmen's  Compensation 
Act  of  1915  by  §  104  expressly  ex- 
cludes from  the  operation  of  its  pro- 
visions "persons  whose  emplojrment 
is  casual  in  character  and  not  in  the 
regular  course  of  the  business  of  the 
employer."  The  person  injured  was 
a  workman  in  the  employ  of  the  ap- 
pellee, a  married  woman,  the  owner 
of  the  farm  upon  which  she  resided 
and  which  she  operated  in  her  own 
behalf.  Outside  of  the  operation  of 
her  farm  she  was  engaged  in  no 
other  business  activity.  She  had 
begun  the  construction  of  a  silo  up- 
on this  farm,  the  work  on  which 
had  been  interrupted  for  some  time. 
What  remained  to  complete  it  was 
to  roof  the  structure  and  paint  it. 
She  engaged  the  husband  of  the 
claimant  to  finish  the  job,  and  it  was 
while  he  was  so  engaged  that  he  met 
with  the  accident  that  caused  his 
death.  Was  the  employment  in 
which  he  was  so  engaged  casual  in 
character,  and  not  in  the  regular 
course  of  the  business  of  his  employ- 
er? It  may  be  conceded  that  the 
several  terms  in  the  exemption 
clause  above  quoted  are  so  far  am- 
biguous as  to  be 
fairly  susceptible  of  ^'J^SffolT-rJie. 
more  than  one 
meaning.  When  such  uncertainty 
arises  in  legislative  enactments,  the 
duty  of  interpreting  the  meaning  of 
the  legislature,  as  it  may  be  derived 
from  the  language  used,  devolves 
upon  the  court.  The  one  rule  which 
the  court  is  allowed  to  apply  in  such 
case  is  limited  to  a  consideration  of 
the  objects  of  the  enactment,  its 
purpose,  and  the  appropriateness  of 
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the  language  used  to  the  supposed 
purpose  in  view  of  the  legislature. 
There  can  be  no  two  views  as  to  the 
Sreneral  purpose  of  the  act  in  ques- 
tion. All  will  agree  that  its  primary 
and  general  purpose  was  to  substi- 
tute a  method  of  accident  insurance 
in  place  of  common-law  rights  and 
liabilities  for  substantially  all  em- 
ployees, except  such  as  are  by  ex- 
press terms  or  necessary  implica- 
tion excluded  from  its  operation.  It 
corresponds,  so  far  as  general  pur- 

Sose  is  concerned,  with  a  like  act  in 
[assachusetts,  of  which  it  has  been 
said  in  the  case  of  Young  t.  Duncan, 
218  Mass.  846,  106  N.  E.  1:  "It 
vras  a  humanitarian  measure  enact- 
ed in  response  to  a  strong  public 
sentiment  that  the  remedies  afford- 
ed by  actions  of  tort  at  common  law 
and  under  the  Employers'  Liability 
Act  had  failed  to  accomplish  that 
measure  of  protection  against  in- 
juries and  of  relief  in  case  of  acci- 
dent which  it  was  believed  should  be 
afforded  to  the  workman.  It  was 
not  made  compulsory  in  its  appli- 
cation, but  inducements  were  held 
out  to  facilitate  its  voluntary  ac- 
ceptance by  both  employers  and  em- 
ployees." 

It  will  be  helpful,  perhaps,  to  keep 
in  mind  this  general  purpose  of  the 
enactment  when  we  come  to  consid- 
er the  special  purposes  of  the  act  in 
exempting  certain  employees  from 
its  operation,  and  the  language  em- 
ployed in  their  destination. 

We  pass  to  the  question :  Is  the 
language  used  in  denoting  excep- 
tions to  the  act  appropriate  to  the 
supposed  purpose  the  legislature 
had  in  view?  A  primary  and  gen- 
eral purpose  of  the  act  was,  as  we 
have  said,  to  afford  a  workman  a 
measure  of  protection  against  in- 
juries and  relief  in  case  of  accident, 
which  was  denied  under  existing 
law.  The  exception  of  certain  class- 
es of  labor  in  the  act  is  conclusive 
that  it  was  not  intended  by  the 
act  to  extend  its  benefits  to  all  of 
the  laboring  classes.  It  is  only  so 
much  of  the  act  as  defines  the  ex- 
ceptions that  we  are  concerned  with 
in  the  present  inquiry,  and  the  in- 


WILSON.  729 

quiry  may  be  limited  still  further 
to  only  so  much  of  the  exceptions  as 
have  been  held  applicable  to  the 
present  case,  and  this  would  limit 
the  consideration  to  the  words  "ex- 
clusive of  persons  whose  employ- 
ment is  casual  in  character,  and  not 
in  the  regular  course  of  the  business 
of  the  employer."  We  have  said 
that  the  words  here  employed  to 
designate  the  class  excluded  are  so 
far  ambiguous — that  is  to  say,  lack- 
ing in  precise  and  definite  meaning 
— as  to  be  fairly  susceptible  of  more 
than  one  meaning.  But  this  does 
not  answer  the  present  inquiry. 
Whatever  else  by  construction  they 
may  be  able  to  embrace,  the  only 
question  is:  Do  they  with  sufficient 
clearness, — ^not  by  forced  construc- 
tion, but  allowing  the  words  used 
their  common  and  popular  meaning, 
— include  in  the  exception  the  em- 
ployee who  meets  with  an  accident 
while  engaged  in  doing  the  work  he 
had  engaged  to  do,  but  which  in 
character  is  casual  and  outside  the 
regular  course  of  his  employer's 
business?  This  is  to  be  resolved  by 
interpretation  rather  than  by  con- 
struction. Interpreting  the  mean- 
ing of  the  words  used,  having  re- 
gard to  the  connection  in  which 
ttiey  are  used,  we  think  it  apparent 
that  two  conditions  were  in  the 
legislative  thought,  which,  however, 
because  of  the  conjunction  used  con- 
necting them,  must  both  concur, 
neither  of  itself  being  sufficient  to 
constitute  an  exception.  We  have 
then  the  two  conditions  to  consider  : 
(1)  The  casual  employment;  (2) 
the  regular  course  of  the  employ- 
er's business.  Allowing  the  words 
used  in  these  several  phrases  their 
ordinary  meaning,  do  they  appro- 
priately designate  such  employee  as 
was  the  complainant's  husband  at 
the  time  he  received  his  injury,  or 
are  they  in  any  sense  contradictory? 
We  think  that  the  expression  "cas- 
ual in  character"  had  a  distinct  ref- 
erence to  the  engagement  or  con- 
tract to  render  service,  and  an 
implied  reference,  as  well,  to  a  dis- 
tinction that  naturally  arises  when 
the  service  stipulated  for  is  outside 
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the  regular  business  of  the  employ- 
er; so  that  both  are  included  in  the 
exception.  The  injured  employee 
was  by  occupation  a  school-teacher, 
but  not  for  the  time  being  engaged 
at  his  regular  employment,  in  con- 
sequence of  temporary  suspension 
of  the  schools,  when  he  undertook  to 
complete  the  silo.  The  character  of 
his  employment  may  well  be  regard- 
ed as  casual,  considering  not  only 
that  it  was  out  of  the  line  of  his  reg- 
ular employment,  and  occurred  only 
because  of  the  temporary  suspension 
of  that  employment,  but  as  well  be- 
cause of  the  accident,  or  whatever  it 
was,  that  had  occasioned  the  sus- 
pension of  the  work  on  the  silo  that 
left  it  incomplete,  and  the  very  lim- 
ited time  that  would  be  required  to 
complete  the  work  for  which  he  en- 
gaged. We  can  conceive  of  cases 
where  the  contract  for  the  service 
engaged  might  be  in  its  character 
casual,  and  yet  the  emplojmient 
within  the  course  of  the  business  of 
the  employer.  To  make  certain  of 
the  exclusion  of  such,  the  act  furr 
ther  provides,  "and  not  in  the  regu- 
lar course  of  the  business  of  the 
employer."  An  employee's  engage- 
ment is  casual  in  character  when  it 
comes  about  by  chance,  fortuitously, 
and  for  no  fixed  duration  of  time. 
In  this  case  it  was  the  concurrence 
of  two  fortuitous  events  that  gave 
rise  to  the  employment — the  expira- 
tion of  the  school  term,  and  the  con- 
venience of  the  employer  for  a 
resumption  of  work  on  the  silo. 
There  is  nothing  in  the  facts  to  war- 
rant a  belief  that  such  contingency 
was  foreseen. 

The  question  remains:  Was  the 
employment  itself  in  the  regular 
course  of  the  employer's  business? 
In  the  case  of  Marsh  v.  Groner,  258 
Pa.  473,  L.R.A.1918F,  213,  102  Atl. 
127,  we  found  occasion  to  place  in- 
terpretation upon  the  phrase  "in  the 
regular  course  of  the  business  of  the 
employer,"  as  used  in  this  act.  The 
claim  in  that  case  was  for  compen- 
sation for  injuries  received  by  a 
person  employed  by  a  married  wom- 
an, as  owner  of  her  house,  who 
was  engaged  in  remodeling  it,  and 


had  employed  a  workman  to  do  sorie 
plastering  in  connection  therewith. 
While  the  workman  there  was  so 
engaged  the  scaffolding  on  which  he 
was  standing  gave  way,  and  in  the 
fall  he  sustained  the  injury  he  com- 
plained of.  It  was  nowhere  sug- 
gested, that  aside  from  the  remodel- 
ing of  her  home,  the  woman  sought 
to  be  charged  with  liability  had  any- 
thing of  a  business  character  to 
engage  her  time  and  attention.  It 
was  contended  that  the  mere  cir- 
cumstance of  the  owner  being  en- 
gaged in  the  work  of  enlarging  her 
home  the  time  consumed  in  this 
work — the  best  part  of  a  year — con- 
stituted her  a  person  engaged  in 
regular  business  and  made  her  lia- 
ble under  the  act  to  any  employee 
who  might  be  injured  while  engaged 
upon  such  work.  In  the  opinion  in 
that  case,  sustaining  the  rejection 
of  the  claim  by  the  court  below,  we 
said : 

"What  gives  rise  to  the  question 
is  the  indefiniteness  and  want  of 
precision  of  meaning  of  the  word 
'business'  as  it  occurs  in  the  act. 
It  is  a  word  which  embraces  a  wide 
variety  of  subjects,  and  being  with- 
out a  technical  or  precise  meaning, 
excluding  any  other,  it  may  convey 
an  entirely  different  meaning  in  one 
connection  from  what  it  imports 
when  used  in  another.  In  such  cas- 
es, when,  as  here,  no  help  can  be 
derived  from  the  context  and  none 
from  the  use  of  the  same  word  in 
other  sections  of  the  act,  the  inter- 
preter has  no  other  recourse  than 
to  the  presumption  that  the  word 
was  used  in  the  popular  sense,  if 
that  be  found  agreeable ;  that  is,  not 
contradictory  to  the  object  and  in- 
tention of  the  lawmaker. 

"Statutes  are  presumed  to  employ 
words  in  their  popular  sense,  and 
when  the  words  used  are  susceptible 
of  more  than  one  meaning,  the 
popular  meaning  will  prevail. 
Where  the  meaning  involves  no  ab- 
surdity and  is  not  in  conflict  with 
the  other  parts  of  the  act,  it  is  the 
only  one  that  can  be  presumed  to 
have  been  intended,  and  there  is  no 
room    for    construction.      Cooley, 
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Const.  Lim.  p.  66.  There  are  few 
words  more  current  in  our  speech 
than  the  word  "business;'  few  that 
include  a  greater  variety  of  sub- 
jects, and  yet  none  which,  in  popu- 
lar speech,  has  greater  or  more 
marked  singleness  in  denotement. 
When  one's  business  is  the  subject 
of  common  speech,  no  one  can  be  in 
doubt  as  to  the  reference.  It  would 
be  a  very  exceptional  person — we  do 
not  know  how  to  otherwise  describe 
him — who  would  not  understand 
tJhat  the  reference  is  to  the  habitual 
or  regular  occupation  that  the  party 
was  engaged  in  with  a  view  to  win- 
ning a  livelihood  or  some  gain. 
These  objects  are  necessarily  im- 
plied when  one's  business  is  spoken 
of.  .  .  .  What  we  have  said  as 
to  the  popular  understanding  of  the 
word  "business'  is  just  what  Webster 
defines  it:  'Some  particular  occu- 
pation or  employment  habitually  en- 
gaged in  for  livelihood  or  gain.' 
The  points  of  difference  between  the 
emplojnnent  the  defendant  was  en- 
gaged in  and  the  business  which  is 
contemplated  by  the  act  and  under- 
stood in  common  parlance  are  so 
marked  that  the  two  cannot  be  con- 
founded; one  cannot  be  the  equiv- 
alent of  the  other.  The  defendant's 
employment  was  not  in  any  way 
dependent  on  patronage ;  it  had  not 
for  its  object  profit  or  gain,  but 
simply  her  own  personal  gratifica- 
tion and  comfort;  it  was  not  regu- 
lar or  habitual,  but  it  terminated 
with  the  completion  of  the  one  thing 
that  engaged  her  attention  at  the 
time,  and  there  is  not  the  slightest 
indication  that  she  contemplated  re- 
suming or  doing  a  like  service  for 
another,  nor  indeed  that  she  had 
ever  attempted  anything  of  the  kind 
before.  Other  points  of  difference 
can  readily  be  suggested,  but  these 
are  quite  sufficient  for  our  purpose. 
Our  conclusion  is  that  the  defendant 
was  not  engaged  in  any  business 
within  the  proper  meaning  of  that 
term  as  used  in  the  act,  and  there- 
fore the  claimant,  when  injured, 
was  not  employed  in  the  manner 
prescribed  by  the  act.  His  employ- 
ment, like  that  of  his  employer,  was 
casual  in  character." 
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With  such  understanding  of  the 
legislative  meaning  of  the  word 
"business,"  as  it  is  here  employed, 
it  ought  not  to  be  difficult  to  in- 
terpret the  true  meaning  of  the 
phrase  "in  the  regular  course  of 
the  employer's  business."  With  the 
particular  object  determined,  the 
regular  course  of  the  business  can 
only  refer  to  the  experience  and  cus- 
tom in  the  conduct  of  the  business 
as 'is  of  usual,  if  not  daily,  occur- 
rence and  observation.  It  is  sug- 
gested that,  if  such  had  been  the 
meaning  the  legislature  had  intend- 
ed to  convey,  an  apter  expression 
would  have  been  "in  the  course  of 
the  regular  business  of  the  em- 
ployer." We  think,  on  the  contrary, 
such  change  in  phraseology  would 
have  made  the  thought  obscure. 
Not  only  so,  but  there  can  be  no 
warrant  for  transposition  of  the 
terms ;  the  meaning,  as  it  stands,  is 
not  doubtful  when  it  is  considered 
that  the  word  "regular,"  as  it  is 
used,  does  not  qualify  the  word 
"business,"  but  the  course  of  the 
conduct  of  that  business ;  when  that 
is  "regular,"  the  condition  of  the 
act  has  been  met. 

Upon  this  further  review  of  the 
act  we  see  no  reason  why  we  should 
not  adhere  to  the  interpretation  of 
the  clause  we  have  given  in  the  case 
above  cited.  We  are  supported  in 
this  conclusion  by  recent  decisions 
in  other  states  where  a  similar  law 
exists  in  which  like  language  is 
used,  notably  in  New  York,  Mich- 
igan, and  California,  in  which  states 
the  phrase  "not  in  the  regular 
course  of  the  business  of  the  em- 
ployer" has  received  judicial  inter- 
pretation. In  Pelton  v.  Johnson, 
179  App.  Div.  949,  165  N.  Y.  Supp. 
1103,  the  appellate  division  unani- 
mously reversed  an  award  and  dis- 
missed the  claim  in  a  case  in  which 
it  was  sought  to  hold  a  hotel  pro- 
prietor liable  for  injuries  to  a  car- 
penter who  was  engaged  in  repair- 
ing his  hotel.  In  Holbrook  v. 
Olympia  Hotel  Co.  200  Mich.  597, 
166  N.  W.  876,  the  supreme  court  of 
Michigan  says :  "It  would  seem  that 
occasionally  renovating  the  rooms 
of  a  building,  or  the  building  itself, 
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owned  and  occupied  by  the  owner 
as  a  home,  with  paint  or  paper  or 
both,  is  not  in  the  usual  course  of 
the  trade,  business,  profession,  or 
occupation  of  the  owner,  unless  he 
is  himself  in  the  business  of  paint- 
ing and  decorating." 

To  the  same  effect  is  Maryland 
Casualty  Co.  v.  Pillsbury,  172  Cal. 
748,  158  Pac.  1031.  There  a  ma^ 
chinist  was  employed  by  a  fanper 
merely  to  repair  a  tractor,  and  it 
was  held  that  the  repairing  of  the 
tractor  was  not  in  the  usual  course 
of  the  occupation  of  the  farmer.  In 
that  opinion  it  is  said  by  the  court: 
"It  was  no  more  farm  labor  [be- 
cause the  work  was  done  on  a  farm] 
than  it  would  have  been  if  the  ma- 
chine had  been  taken  to  [the  ma- 
chinist's] shop  .  .  .  and  there 
repaired." 

Because  of  the  views  expressed  in 
this  opinion,  we  have  reached  the 
conclusion  that  the 
claim  for  compensa- 
tion in  this  case 
falls  within  the  ex- 
ceptions expressed 
in  8  104  of  the  Workmen's  Compen- 
sation Act  of  1915  (P.  L.  736),  be- 
cause the  employment  in  which  the 
injury  was  sustained  was  casual, 
and  not  in  the  regular  course  of  the 
employer's  business.    It  was  there- 


workmen's 

compenaatloa^ 
eaanal  employ- 
ment— pain  tins 
■Uo. 


fore  properly  refused,  and  we  now 
so  decide.  Even  though  we  were  to 
agree  with  appellant  in  the  conten- 
tion so  vigorously  pressed  that  the 
act  entitled  "A  Supplement  to  an 
Act  Entitled  'The  Workman's  Com- 
pensation Act  of  1915,'  to  Exempt 
Domestic  Servants  and  Agricultu- 
ral Workers  from  the  Provisions 
Thereof,"  approved  June  3,  1915,  is 
unconstitutional, — as  to  which  we 
express  no  opinion, — ^it  would  be 
without  result  in  the  present  con- 
troversy, since,  leaving  out  of  con- 
sideration the  supplement,  there  is 
that  in  the  general  act  sufficient  to 
defeat  the  claim,  and  it  is  upon  its 
provisions  exclusively  that  we  rest 
our  decision. 
Judgment  is  affirmed. 

The  foregoing  opinion  written  by 
Mr.  Justice  Stewart  was  adopted  by 
the  court  after  his  death  and  is  now 
filed  as  its  opinion. 


NOTE.  ' 

The  liability  of  a  property  owner 
under  workmen's  compensation  acts 
for  injury  to  workmen  building  or 
repairing  structures  is  considered  in 
the  annotation  following  Davis  v.  In- 
nusTBiAL  Commission,  post,  735. 


IDDELL  E.  DAVIS,  Plff.  in  Err, 

V. 

INDUSTRIAL  COMMISSION  et  aL 
(Two  cases.) 

nUnota  Supreme  Court— Febrtuury  IB,  XOHl. 

(297  lU.  29,  130  N.  E.  883.) 

Workmen's  compensation  —  injury  in  repairing  apartment  building  —  lia- 
biUty. 

1.  A  merchant  who  owns  and  maintains  an  apartment  building  for  rent 
is  not  relieved  from  liability  under  the  Workmen's  Compensation  Act, 
for  injuries  to  workmen  engaged  in  repairing  the  building,  by  the  fact 
that  his  business  as  merchant  is  not  hazardous,  and  therefore  does  not 
come  within  the  provisions  of  that  act. 

[See  note  on  this  question  beginning  on  page  735.] 
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Principal   and   agent — antiiority   of 

agent — making  repairs. 

2.  An  agent  having  authority  to 
contract  for  the  making  of  small 
repairs  on  a  building  may  be  found 
to  have  had  authority  to  contract  for 
the  cleaning  of  the  outside  of  the 
building. 


Master  and  servant — relation  within 
Compensation  Act — knowledge  of 
principaL 

3.  The  relation  of  employer  and 
employee  between  the  owner  of  a 
building  and  one  undertaking  to  clean 
the  outside  of  it  is  not  affected  by  the 
fact  that  the  latter  did  not  know  who 
the  owner  was  at  the  time  be  was 
employed  to  do  the  work. 


Error  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to  review  a 
judgment  affirming:  an  award  of  the  Industrial  Accident  Commission  in 
favor  of  claimants  respectively,  in  separate  proceedings  brought  under 
the  Workmen's  Compensation  Act  to  recover  compensation  for  injuries 
received  during  the  course  of  their  employment.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Zimmerman,  Mack,  &  Gar-  Munn  v.  Industrial  Bd.  274  111.  70, 
rett  and  Bernstein,  Zolla,  &  Bernstein     113  N.  E.  110,  12  N.  C.  C.  A.  652; 


for  plaintiff  in  error. 

Mr.  John  G.  Riordan,  for  defendant 
in  error: 

Whether  an  agency  has  been  cre- 
ated is  to  be  determined  by  the  rela- 
tions of  the  parties  as  they,  in  fact, 
exist  under  their  agreement  or  acts. 

Bradstreet  Co.  v.  Gill,  72  Tex.  115, 
2  L.R.A.  405,  13  Am.  St.  Rep.  768,  9 
S.  W.  753;  6  R.  C.  L.  819. 

Generally,  authority  given  to  an 
agent  to  accomplish  a  given  end  in- 
cludes the  use  of  all  means  used  to 
accomplish  that  end. 

Michigan  S.  &  N.  I.  R.  Co.  v.  Day,  20 
111.  375,  71  Am.  Dec.  278;  Field  v. 
Kane,  99  111.  App.  1;  21  R.  C,  L.  853; 
Wood,  Mast  &  S.  §  285;  18  R.  C.  L. 
793. 

There  is  sufficient  competent  evi- 
dence in  the  record  to  establish  the 
fact  that  Nathan  Davis  was  the  agent 
of  plaintiff  in  error  Davis. 

Faber-Musser  Co.  v.  William  E.  Dee 
Clay  Mfg.  Co.  291  111.  240,  126  N.  E. 
186;  Mabley  v.  Irwin,  16  111.  App.  362; 
2  Greenl.  Ev.  §  60;  Story,  Agency,  § 
45;  Tiffany,  Agency,  §  7;  Jefferds  v. 
Alvord,  151  Mass.  94,  23  N.  E.  734; 
Gannon  v.  Ruflin,  151  Mass.  204,  24 
N.  E.  37;  Ford  v.  Linehan,  146  Mass. 
283,  15  N.  E.  591 ;  Dyer  v.  Swift,  154 
Mass.  159,  28  N.  E.  8. 

The  Industrial  Commission,  having 
found  that  Nathan  Davis  was  the 
agent  of  plaintiff  in  error,  Iddell  E. 
Davis,  and  that  as  such  agent  he 
entered  into  a  contract  with  William 
E.  Greenough,  this  court,  in  the 
absence  of  fraud,  is  bound  by  such 
findings  if  there  is  any  legal  evidence 
in  the  record  to  support  them. 


Schwann  v.  George  Thomson  &  Sons 
Co.  281  111.  486,  118  N.  E.  95;  Swift  & 
Co.  v.  Industrial  Commission,  288  111. 
132,  123  N.  E.  267,  19  N.  C.  C.  A.  546. 

The  business  of  Greenough  in 
washing  and  painting  the  stone  trim 
of  a  three-story  building  being  an 
extrahazardous  occupation,,  in  fact, 
the  business  of  maintaining  the 
structure  and  causing  it  to  be  cleaned 
and  painted  was  necessarily  of  the ' 
same  character. 

Johnson  v.  Choate,  284  111.  214,  119 
N.  E.  972;  Storrs  v.  Industrial  Com- 
mission, 285  111.  595,  121  N.  E.  267. 

Greenough,  the  contractor  and  em-' 
ployer  of  Miller  and  Nichols,  having 
neglected  to  insure  his  men  while 
working  on  the  Davis  building,  and 
being  insolvent  and  unable  to  pay 
compensation,  plaintiff  in  error  be- 
comes liable  to  pay  said  compensation. 

Butler  Street  Foundry  Co.  v.  In- 
dustrial Bd.  277  111.  70,  115  N.  E.  122, 
15  N.  C.  C.  A.  486;  American  Steel 
Foundries  v.  Industrial  Bd.  284  111. 
99,  119  N.  E.  902;  Milwaukee  v.  Fera, 
170  Wis.  848,  174  N.  W.  926. 

Farmer,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  review 
a  judgment  of  the  circuit  court  of 
Cook  county,  affirming  an  award 
under  the  Workmen's  Compensation 
Act  in  favor  of  defendants  in  error, 
respectively,  in  separate  claims 
proaecntpd  by  them  individually. 
Jacob  Miller  and  James  Nichols  were 
employed  by  William  Greenough, 
who  was  engaged  in  the  business  of 
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cleaning  the  outside  walls  of  build- 
ings. While  engaged  in  cleaning 
parts  of  the  outside  walls  of  a  three- 
story  apartment  building  belonging 
to  plaintiff  in  error,  Iddell  E.  Davis, 
the  scaffold  on  which  Miller  and 
Nichols  were  working  fell  with 
them  about  25  feet,  and  they  were 
both  injured.  Greenough  was  insol- 
vent. He  had  no  insurance  for  his 
men,  and  they  each  claimed  compen- 
sation from  plaintiff  in  error.  They 
were  each  awarded  compensation  by 
an  arbitrator,  which  was  confirmed 
by  the  Industrial  Commission  and 
by  the  circuit  court.  A  writ  of  er- 
ror was  allowed  in  both  cases,  and 
as  both  claims  are  dependent  on  the 
same  facts,  the  two  cases  were  con- 
solidated in  this  court  for  hearing, 
and  will  be  disposed  of  in  one  opin- 
ion. 

Plaintiff  in  error  denied  he  ever 
employed  Greenough  or  the  men 
working  for  him.  The  facts  dis- 
closed by  the  testimony  on  this  ques- 
tion are,'  in  substance,  that  plain- 
tiff in  error  and  his  father,  Nathan 
Davis,  owned  and  operated  a  paint 
and  hardware  business  in  a  slore 
on  Halsted  street,  under  a  corpo- 
rate organization.  The  building 
where  the  accident  occurred  be- 
longed to  plaintiff  in  error,  and  was 
located  at  Forty-ninth  8tre?t  and 
Forestville  avenue.  It  was  a  three- 
story  building,  45  feet  high,  and 
contained  fifteen  apartments.  Na- 
than Davis  lived  in  one  of  them. 
Greenough  testified  he  was  em- 
ployed by  Nathan  Davis  to  clean 
the  building;  that  he  did  not  know 
who  owned  the  building;  that  Davis 
came  to  the  place  where  he  was 
working  on  another  building,  and 
employed  him  to  clean  the  build- 
ing where  the  accident  occurred. 
Greenough  testified  Davis  saw  him 
twice  about  it,  and  the  first  time  he 
asked  him  to  look  the  building  over 
and  tell  him  what  it  would  cost.  He 
did  look  at  the  building,  and  later 
told  Davis  he  would  do  it  for  $86. 
Subsequently  Davis  directed  Green- 
ough to  do  the  work.  Davis  ad- 
mitted talking  to  Greenough  about 
doing  the  work,  and  asking  him  to 


state  what  it  would  cost.  He 
claimed  Greenough  was  to  submit  a 
proposition  in  writing,  but  never 
did  so,  and  that  there  was  never  any 
emplojrment  by  him.  Plaintiff  in 
error  testified  his  father  had  no  au- 
thority to  employ  Greenough,  but 
admitted  his  father,  who  lived  in 
the  building,  had  authority  to  "do 
small  matters"  in  repairing  and 
maintaining  the  building.  The  wit- 
ness said  he  himself  was  a  busy  man 
and  owned  other  buildings,  and  that 
his  father  had  authority  to  handle 
small  matters,  because  the  witness 
did  not  wish  to  be  bothered  witih 
them;  that  the  witness  never  drew 
any  particular  line  as  to  what  should 
be  considered  small  matters,  and 
that  whether  his  father  had  authori- 
ty to  hire  the  building  cleaned  would 
depend  upon  whether  it  was  consid- 
ered a  small  matter. 

It  cannot  be  said  that  the  evi- 
dence did  not  rea- 
sonably  warrant  the  nt':'!Sr»«h."?itT 
inference  that  Na-  ?' •fr"ir™"^' 
than  Davis  3  act  in 
hiring  Greenough  was  within  the 
scope  of  his  authority,  and  binding 
on  plaintiff  in  error.    Lumbermen's 
Mut.  Ins.  Co.  v.  Bell,  166  111.  400,  57 
Am.  St.  Rep.  140,  45  N.  E.  130; 
Mechem,  Agency,  2d  ed.  296.    It  is 
not  material  that  Greenough  was  not 
informed  as  to  who  _ 
the  principal  was  at  ant-rpiatioB 
the  time  he  was  em-  rJ.'/l.'-  com, .en- 

_  *■■-»»  ■mum    Aoi— 

ployed.  Barker  v.  know  leasee  «t 
Garvey,  83  111.  184.  »•"-■"•••»• 
While  the  evidence  on  the  subiect  of 
?gency  was  somewhat  conflicting, 
the  testimony  of  Greenough  was 
positive  as  to  his  employment  by 
Nathan  Davis,  and  it  is  undeniable 
th"t  the  testimonv  on  the  anestion 
of  his  agency  for  the  plaintiff  in  er- 
ror warranted  the  conclusion  that 
in  making  the  employment  he  was 
acting  within  the  scope  of  his  au- 
thority. 

It  is  also  contended  by  plaintiff 
in  error  that  he  is  not  liable  under 
§  31  of  the  Workmen's  Compensa- 
tion Act  (Hurd's  Rev.  Stat.  1919, 
chap.  48,  §  152d).  His  argument  is, 
he  was  engaged  in  the  business  of 
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a  hardware  and  paint  merchant,  and 
while  be  owned  the  building  in  ques- 
tion, and  some  others,  which  he 
maintained  and  rented  for  income, 
he  was  not  engaged  in  the  business 
of  maintaining  the  building,  and  the 
business  in  which  he  was  engaged 
was  not  embraced  in  the  Workmen's 
Compensation  Act.  His  own  tes- 
timony shows  that  he  owned  the 
building  in  question,  and  some  oth- 
ers, which  he  rented  for  income,  and 
that  he  kept  them  in  condition  and 
repair  for  that  purpose.  We  do  not 
understand  that  it  is  required  by  the 
Workmen's  Compensation  Act  that 
one  shall  be  exclusively  engaged  in 
one  of  the  hazardous  occupations 
enumerated  to  make  him  liable  to 
compensation.  This  court  has  held 
tiiat  a  man  may  engage  in  two  kinds 
of  business — one  not  extrahazard- 
ous, or  within  the  Workmen's  Com- 
pensation Act,  unless  the  party  so 
elects ;  and  the  other  may  be  within 
the  act,  without  election,  because  it 
is  extrahazardous.  Vaughan's  Seed 
Store  V.  Simonini,  275  111.  477,  114 
N.  E.  163,  Ann.  Cas.  1918B,  713,  14 
N.  C.  C.  A.  1075.  The  work  being 
,  done  at  the  time  the 

wmilVS^iTon-     accident     happened 

iD!r>p«?tmeBt"~  ^^  ^°^^  ^"  main- 
baiidinw-  taining   the   build- 

lubuitr.  ing       It    ^as     in 

fact  dangerous  and  extrahazardous. 
Cixicago  Cleaning  Co.  v.  Industrial 


Bd.  283  111.  177,  118  N.  E.  989.  If 
it  was  being  done  for  plaintiff  in 
error  in  maintaining  his  building, 
we  do  not  see  how  it  could  reason- 
ably be  said  that  Greenough,  as  the 
employer  of  defendants  in  error, 
was  bound  by  the  Compensation 
Act;  but  if  he  was  insolvent,  and 
had  no  insurance,  the  owner  of  the 
building,  his  employer,  would  not  be 
bound  by  the  act.  Other  cases  more 
or  less  pertinent,  in  which  this  ques- 
tion has  been  discussed,  are  John- 
son V.  Choate,  284  111.  214,  119  N. 
E.  972;  Seggebruch  v.  Industrial 
Commission,  288  III.  163,  123  N.  E. 
276,  and  Storrs  v.  Industrial  Com- 
mission, 285  111.  595,  121  N.  E.  267. 
The  liability  under  §  31  has  been 
sustained  in  American  Steel  Found- 
ries V.  Industrial  Bd.  284  111.  99, 
119  N.  E.  902,  and  Butler  Street 
Foundry  Co.  v.  Industrial  Bd.  277 
111.  70,  115  N.  E.  122,  15  N.  C.  C. 
A.  486. 

No  question  of  the  constitutionali- 
ty of  the  Workmen's  Compensation 
Act,  or  any  provision  of  it,  was 
raised  in  the  circuit  court,  and  it 
cannot  be  raised  in  this  court  for 
the  first  time.  Savoy  Hotel  Co.  v. 
Industrial  Bd.  279  111.  329,  116  N. 
E.  712. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied 
April  8,  1921. 


ANNOTATION. 


Workmen'*  compentatioii:  liability  of  property  owner  for  injury  to  workmen 
oigaged  in  building  or  repairing  structure. 


I.  In  gieneral,  736. 

U.  Under  provisions  as  to  casual  employ- 
ment and  employments  not  in 
the  resrnlar  coarse  of  em- 
ployer's business: 

a.  Generally,  736. 

b.  Casaal  employment,  736. 

e.  Regular  or  usual  course  of  busi- 
ness, 739. 

/.  tn  general. 
It  may  be  observed  that  the  com- 
pensation acts  are  not  applicable  to 
all  employments.     The  provisions  of 
the  acts  in  this  respect  are  not  uni; 


III.  As   affected   by   distinction   between 

employee  and  independent  contrac- 
tor, 742. 

IV.  Under  specific  provisions  in  relation 

to    construction,   repairs,   and   the 
like,  74S. 
V.  Under  provisions  as  to  hazardous  busi- 
ness or  employment,  746. 
VI.  Under  exception  as  to  farming,  748. 

form,  but  vary  in  the  several  jurisdic- 
tions, although  a  similarity  runs 
through  many  of  the  statutes.  Some 
.apply  only  where  the  employment  is 
a  hazardous  one;  many  exclude  from 
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their  operation  employments^  casual 
in  character,  and  not  in  the  regular 
course  of  the  business  of  the  employ- 
er, etc.  The  questions  with  respect 
to  the  liability  of  a  property  owner 
for  an  injury  to  a  workman  in  build- 
ing or  repairing  a  structure  arise 
under  these  several  provisions,  and 
no  general  rules  governing  the  ques- 
tion can  be  laid  down,  other  than 
those  subsequently  stated. 

In  Lauzier  v.  Industrial  Acci.  Com- 
mission (1919)  —  Cal.  App.  — ,  185 
Pac.  870,  it  was  held  that  the  mere 
owning  and  renting  of  four  small 
houses  for  investment,  by  an  individ- 
ual who  had  no  particular  business, 
did  not  bring  him  Within  a  provision 
of  the  Compensation  Act  that  the 
work,  trade,  business,  or  profession 
should  be  taken  to  include  any  under- 
taking actually  engaged  in  with  some 
degree  of  regularity,  and  the  owner 
was  held  not  liable  under  the  act  for 
an  injury  to  one  employed  to  fix  the 
roof  of  one  of  the  houses. 

SI.  Under  protjisiona  aa  to  oaatial  employ- 
ment and  emploi/menta  not  In  the 
regular  course  of  employer'*  busineea. 

a,  OeneraUy. 

In  some  jurisdictions  the  act,  em- 
ploying the  conjunctive,  excludes 
from  its  benefits  persons  whose  em- 
ployment is  casual,  "and"  not  in  the 
usual  course  of  the  employer's  trade, 
business,  profession,  or  occupation; 
and  in  other  jurisdictions  the  act^ 
employing  the  disjunctive,  excludes 
persons  whose  employment  is  casual 
"or"  not  in  the  ordinary  course  of  the 
employer's  business,  etc. 

As  pointed  out  in  Caca  v.  Woodruff 
(1919)  —  Ind.  App.  — ,  123  N.  E.  120, 
where  the  statute  employs  the  con- 
junctive "and,"  one  may  be  within  the 
act,  even  though  his  employment  is 
casual,  if  it  is  in  the  usual  course  of 
the  employer's  business.  And  see  to 
the  same  effect,  Walper  v.  Industrial 
Acci.  Commission  (1918)  177  Cal. 
737,  L.R.A.1918F,  212,  171  Pac,  954, 
infra,  II.  c. 

In  some  cases  the  decision  turns  on 
the  question  whether  the  employment 
was  casual  within  the  meaning  of  the 
exception;  in  others,  on  the  question 


whether  the  employment  was  in  the 
regular  or  usual  course  of  the  em- 
ployer's business;  and  in  still  other 
cases  both  questions  were  considered. 
In  Re  Pelton  (1917)  179  App.  Div. 
949,  165  N.  Y.  Supp.  403,  where  the 
court  unanimously  reversed  an  award 
and  dismissed  the  claim  in  a  ease  in 
which  it  was  sought  to  bold  a  hotel 
proprietor  liable  for  injuries  to  a  car-  . 
penter  who  was  engaged  in  repairing  • 
his  hotel,  it  does  not  appear  which  of  ' 
these  questions  was  considered. 

b.  Casual  employment. 
In  Armstrong  v.  Industrial  Acci. 
Commission  (1918)  36  CaL  App.  1, 
171  Pac.  321,  one  employed  by  a  prop- 
erty owner  to  work  as  a  carpenter  at 
day  wages,  in  the  erection  of  a  house 
to  be  occupied  by  the  owner,  and  who 
had  been  employed  for  about  three 
months  when  injured,  was  held  not  a 
"casual"  employee  within  the  excep- 
tion. 

And  in  Miller  &  Lux  v.  Industrial 
Acci.  Commission  (1916)  32  CaL  App. 
250,  162  Pac.  651,  the  injury  sus- 
tained by  a  foreman  in  charge  of  the 
construction  of  a  fourteen-room 
building  for  a  company  authorized  to 
carry  on  the  business  of  wholesale 
butcher,  and  incidentally  to  con- 
struct and  repair  necessary  buUdings, 
was  held  to  have  been  suffered  in  the 
usual  course  of  the  employer's  busi- 
ness, and  the  employment  was  held 
not  a  "casual"  one,  within  the  mean- 
ing of  the  act. 

In  Jones  v.  Industrial  Acci.  Com- 
mission (1921)  —  CaL  App.  — ,  200 
Pac.  50,  the  evidence  was  held  suffi- 
cient to  support  the  finding  that  the 
employment  of  the  claimant,  who  was 
seeking  compensation  for  an  injury 
sustained  in  falling  from  the  roof  of 
a  house  which  he  was  repairing,  was 
not  a  casual  one,  but  was  one  which 
reasonably  required  work  extending 
over  a  period  of  more  than  ten  days,  . 
the  period  fixed  by  the  act  to  deter- 
mine the  casual  nature  of  an  employ-  ' 
ment,  there  being  testimony  by  the 
claimant  exactly  what  work  the  prop- 
erty owner  told  him  he  wished  done, 
and  that  the  work  mentioned  would 
take  him  three  or  four  weeks  to  ];>er- 
form. 


Digitized  by  VjOOQIC 


ANNO.— WORKMEN'S  COMPENSATION— REPAIRING  BUILDING.    737 


And  the  employment  of  one  under- 
"takinsr  to  wreck  a  smokestack  for  a 
company  was  held  not  casual,  there 
l>eins:  no  proof  that  the  job  was  one 
which  would  last  but  three  or  four 
days.  American  Steel  Foundries  v.  In- 
dustrial Bd.  (1918)  284  HI.  99,  119  N. 
E.  902. 

And  in  Allen  v.  American  Mill.  Co. 
(1918)  209  IlL  App.  78,  the  employ- 
ment of  one  working  for  a  milling 
•company  as  carpenter  and  millwright, 
who  was  injured  while  working  upon 
an  addition  to  the  mill  plant,  was  held 
not  "casual,"  within  the  meaning  of 
the  Compensation  Act,  and  the  erect- 
ing of  the  addition  was  held  neces- 
sarily a  part  of  the  milling  company's 
"business. 

In  Holmen  Creamery  Asso.  v.  In- 
dustrial Commission  (1918)  167  Wis. 
470,  167  N.  W.  808,  the  work  of  repair- 
ing the  building  in  which  a  creamery 
was  conducted  was  held  a  part  of  the 
company's  business,  and  the  employ- 
ment of  one  to  do  such  repairing  was 
held  not  casual  within  the  meaning  of 
the  act,  which,  at  the  time  of  the  in- 
jury, excluded  from  the  term  "em- 
ployee" any  person  whose  employ- 
ment is  but  casual,  or  is  not  in  the 
usual  course  of  the  trade,  business, 
profession,  or  occupation  of  his  em- 
ployer. The  act  was  subsequently 
amended  by  striking  out  the  words,  "is 
but  casual  or."  The  court  said: 
■"The  defendant  creamery  association 
was  engaged  in  the  business  of  con- 
ducting a  creamery.  For  the  proper 
conduct  of  such  a  business  a  build- 
ing was  necessary.  It  is  the  common 
experience  of  mankind  that  buildings 
need  repairs  from  time  to  time.  In- 
deed, it  is  so  common  that  the  Income 
Tax  Law  allows  for  the  deduction  of 
repairs  from  rentals  received,  and  all 
business  concerns  of  any  magnitude 
provide  for  a  repair  account,  or  a 
fund  to  meet  such  expenses.  It  is  in 
evidence  that  the  claimant  here  had 
several  times  repaired  this  building. 
The  making  of  repairs,  therefore,  be- 
longs to  the  category  of  things  to  be 
expected  and  provided  for.  True,  re- 
pairs come  at  irregular  intervals,  and 
one  cannot  accurately  foretell  just 
when  they  will  be  needed.  But 
15  A.L.R.— 47. 


needed  they  will  be  in  any  business 
that  endures  for  any  considerable 
length  of  time.  They  are,  therefore, 
a  part  of  the  employer's  business,  to 
be  anticipated  and  met  when  neces-. 
sity  or  convenience  dictates.  Being 
an  essential  and  integral  part  of 
every  business  employing  material 
things  in  its  prosecution,  no  reason 
is  perceived  why  one  employed  to 
make  them  should  not  be  classed  as 
an  employee  of  the  one  for  whom  they 
are  made.  They  are  essential  to  the 
successful  prosecution  of  every  busi- 
ness whose  implements  are  subject  to 
the  corroding  touch  of  time,  and  a 
usual  concomitant  thereof.  They 
are  foreseen,  provided  for,  and  made, 
when  necessary  or  convenient.  The 
fact  that  one  cannot  exactly  foretell 
just  when  they  will  have  to  be  made 
is  immaterial." 

And  in  F.  C.  Gross  &  Bros.  v.  Indus- 
trial Commission  (1918)  167  Wis.  612, 
167  N.  W.  809,  where  one  who  had 
been  employed  by  a  packing  company 
to  assist  in  loading  fertilizer,  and, 
after  finishing  that,  was  put  to  work 
cleaning  up  around  the  premises  in 
connection  with  the  building  of  a  new 
ice  box,  and  other  repairs,  it  was  held 
that  he  was  not  engaged  in  a  casual 
employment,  but  was  engaged  in  re- 
pair work.  The  court  said :  "Repairs 
about  an  industrial  plant,  whether 
such  repairs  are  what  might  be  called 
usual  and  to  be  anticipated,  or  are 
of  such  a  nature  that  they  may  occur 
but  once  in  a  long  industrial  life,  are 
none  the  less  repairs,  and  work  on 
such  repairs,  either  general  or  spe- 
cial, is  neither  casual  nor  without  the 
usual  course  of  the  business  of  the 
employer,  as  we  now  construe  those 
terms  in  this  statute." 

But  in  Blood  v.  Industrial  Acci. 
Commission  (1921)  30  Cal.  App.  274, 
157  Pac.  1140,  it  was  held  that  the 
employment  was  "casual"  and  not  in 
the  usual  course  of  the  employer's 
business,  where  the  owner  of  a  two- 
story  frame  building,  used  for  stor- 
age and  as  a  residence,  employed  a 
painter  to  apply  two  coats  of  paint, 
and  agreed  to  furnish  the  materials, 
and  pay  the  painter  a  certain  sum  per 
day,  and  it  appeared  that  the  employ- 


Digitized  by 


Google 


738 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  Ai,.R. 


ment  was  not  for  any  definite  period, 
but  that  the  work  would  be  reason- 
ably done  within  two  weeks,  and 
there  being  no  evidence  that  the  peti- 
tioner was  engaged  in  any  business. 

And  in  LaGrande  Laundry  Co.  v. 
Pillsbury  (1916)  173  CaL  777,  161 
Pac.  988,  the  employment  was  held 
casual,  and  not  in  the  course  of  the 
employer's  business,  where  a  carpen- 
ter was  hired  temporarily  by  a  laun- 
dry company  to  assist  the  company's 
regular  carpenter  in  making  repairs 
on  a  house  of  one  of  the  stockholders 
of  the  company,  without  pay. 

And  one  employed  to  shingle  a . 
house  at  a  certain  sum  per  thousand, 
who  had  practically  finished  his  em- 
ployinent,  and  who  left  another  job 
temporarily  to  make  a  small  repair  on 
a  chimney  which  he  had  volunteered 
to  fix,  was  held  engaged  in  a  casual 
employment,  in  Bedard  v.  Sweinhart 
(1919)  186  Iowa,  655,  172  N.  W.  937. 

And  one  employed  by  a  property 
owner  to  repair  a  well,  whose  work 
occupied  two  hours,  was  a  casual  em- 
ployee, so  that  the  property  owner 
was  not  liable  under  the  Compensa- 
tion Act  for  an  injury  to  him.  Otmer 
V.  Perry  (1919)  —  N.  J.  L.  — ,  108  Atl. 
369. 

And  in  Blake  v.  Wilson  (re- 
ported herewith)  ante,  726,  the  em- 
ployment was  held  "casual  in  char- 
acter, and  not  in  the  regular  course 
of  the  business  of  the  employer," 
itvhere  a  school-teacher,  during  the  tem- 
porary suspension  of  school,  was  em- 
ployed by  the  owner  of  a  farm  to  com- 
plete a  silo  by  putting  on  a  roof  and 
painting  it.  The  court  here  states 
that  an  employee's  engagement  is 
casual  when  it  comes  about  by 
chance,  fortuitously,  and  for  no  fixed 
duration  of  time,  and  that  the  term 
"regular  course  of  business"  could 
only  refer  to  the  experience  and  cus- 
tom of  the  conduct  of  the  business  as 
is  of  usual,  if  not  daily,  occurrence 
and  observation. 

And  in  Oliphant  v.  Hawkinson 
(1921)  —  Iowa,  — ,  —  A.L.R.  — ,  183 
N.  W.  805,  where  one  section  of  the 
Compensation  Act  provided  that  the 
act  should  not  apply  to  persons  whose 
employment  was  of  a  casual  nature, 


and  another  section,  defining  "work- 
man," excepted  from  the  provisions 
of  the  act  a  "person  whose  employ- 
ment is  purely  casual,  and  not  for  the 
purpose  of  the  employer's  trade  or 
business,"  it  was  assumed  that  for  a 
workman  to  be  outside  the  act  he 
must  be  one  whose  employment  was 
casual,  and  also  whose  employment 
was  not  for  the  purposes  of  the  em- 
ployer's trade  or  business,  and  it  was 
held  that  a  carpenter  employed  by  a 
retired  farmer  by  the  hour,  to  build  a 
corn  crib  on  a  farm  which  he  owned 
and  leased,  was  a  "casual"  employee, 
but  it  was  held  that  the  employment 
was  "not  for  the  purpose  of  the  em- 
ployer's trade  or  business>"  within 
the  meaning  of  the  statute,  and  that 
the  employer  was  not  engaged  in  an 
industrial  employment  "for  pecuniary 
gain,"  within  the  meaning  of  the  pro- 
vision of  the  act  declaring  industrial 
employment  to  include  only  employ- 
ment in  occupations,  callings,  busi- 
nesses, or  pursuits  which  are  carried 
on  by  the  employer  for  the  sake  of 
pecuniary  gain. 

And  the  employment  was  held  cas- 
ual in  Ritchings  v.  Bryant  (1913)  6 
B.  W.  C.  C.  (Eng.)  183,  where  a  win- 
dow cleaner,  who  was  injured,  had 
cleaned  the  windows  of  a  private 
house  for  the  same  employer  once  a 
month  for  about  four  years,  but  no 
definite  arrangement  had  been  made 
in  advance  as  to  the  regular  time  for 
the  work. 

And  in  Hill  v.  Begg  [1908]  2  K.  B. 
(Eng.)  802,  77  L.  J.  K.  B.  N.  S.  1074, 
99  L.  T.  N.  S.  104,  24  Times  L.  R.  711, 
62  Sol.  Jo.  581,  a  man  who  was  sent 
for  by  the  occupier  of  a  house  to 
wash  windows  whenever  they  needed 
it,  and  was  paid  a  certain  sum  per 
day,  was  held  engaged  in  a  casual 
employment,  although  he  had  been 
doing  the  work  stated  for  about  two 
years. 

And  in  Rennie  v.  Reid  [1908]  S.  C. 
(Scot)  1057,  the  employment  was  held 
casual  where  a  window  cleaner  about 
once  a  month  went  to  clean  the  win- 
dows of  the  house  of  a  doctor,  who 
used  a  portion  of  the  house  in  con- 
nection with  his  practice,  there  being 
no  formal  contract  between  the  par- 
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ties,  but  the  workman  calling  and  do- 
ing the  work  without  receiving  on 
each  occasion  a  special  invitation,  or 
special  permission. 

And  in  Miles  v.  Dawe  (1915)  8  B. 
W.  C.  C.  (Eng.)  225,  where  one  em- 
ployed on  a  weekly  stipend  to  collect 
rents  and  make  repairs  for  a  prop- 
erty owner,  who  conducted  no  busi- 
ness, without  the  property  owner's 
knowledge,  hired  a  man  for  a  short 
time  to  help  him  paint  and  the  man 
sustained  an  injury,  it  was  held  that 
the  employment  was  casual,  and  that 
there  could  be  no  recovery  under  the 
Compensation  Act. 

In  Mantori  v.  Cantwell  [1920]  A.  C. 
(Eng.)  781,  a  farm  laborer,  who  was 
employed  by  a  farmer  to  thatch  the 
roof  of  his  farmhouse,  and  was  in- 
jured while  so  doing,  was  held  not  "a 
person  whose  employment  is  of  a 
casual  nature,  and  who  is  employed 
otherwise  than  for  the  purposes  of 
the  employer's  trade  or  business," 
within  the  provision  that  "workman" 
does  not  include  such  a  person.  Lord 
Birkenhead,  L.  C,  said:  "My  lords, 
what  are  the  facts  here?  A  farmer 
living  in  a  modest  steading,  in  the 
middle  of  his  farm,  is  under  the  ne- 
cessity of  thatching  the  roof  of  his 
farmhouse.  It  is  a  very  frequent 
practice  in  the  neighborhood  for  the 
farmers  to  carry  out  this  work  them- 
selves. The  material  which  is  used 
for  the  thatching  is,  of  course,  as 
everyone  knows,  a  by-product  of 
that  which  is  grown  upon  the  farms; 
it  has  itself  a  commercial  value;  be 
that  high  or  be  it  low,  it  could  no 
doubt  be  disposed  of  by  the  farmer  if 
he  did  not  require  it  for  his  own  pur- 
poses; but  it  is  the  habit,  as  the  evi- 
dence before  the  county  court  judge 
abundantly  established,  for  farmers 
in  that  neighborhood  to  do  their  own 
thatching,  and  it  is  necessary  to  ob- 
serve very  closely  that  it  would  not 
be  possible  to  carry  out  the  business 
of  farming  without  the  provision  of 
either  a  farmhouse  or  some  substi- 
tuted premises.  However  small  be 
the  economy  of  the  particular  farm, 
however  rudimentary  the  processes 
by  which  its  business  is  conducted, 
some  record,  at  least,  must  be  pre- 


served of  them;  in  other  words,  it  is 
hardly  possible  to  conceive  of  the 
case  of  a  farm  in  which  at  least  some 
ofBce  work  must  not  be  carried  on, 
and,  as  Mr.  Scanlon  in  his  very  in- 
genious and  clear  argument  was 
driven  to  admit,  the  only  office  which 
he  could  suggest  in  this  case  would 
be  the  farmhouse,  the  case  of  which 
we  are  now  considering.  The  result, 
therefore,  is  that  we  find  a  man,  who 
is  earning  his  living  by  the  processes 
of  agriculture,  finding  himself  com- 
pelled by  his  own  rustic  arts  to  effect 
a  reparation  in  the  roof  of  the  ofiice 
which  is  necessary  for  his  business, 
and  without  the  decent  convenience 
of  which  he  could  not  carry  out  hi» 
business.  He  provides  the  raw  ma* 
terial  which  is  required  for  his  prem- 
ises by  using  a  commodity,  itself  a 
subject  of  barter  in  agriculture,  and 
which  he  could  dispose  of  in  such  a 
manner  if  he  did  not  require  it  for 
the  purpose  of  restoring  his  dwelling 
house.  He  does  not,  as  he  has  often 
done  before,  and  as  many  of  his 
neighbors,  the  local  farmers,  did, 
carry  out  the  repairs  himself.  He 
employs  the  deceased  man  to  effect 
these  repairs.  My  lords,  I  am  not 
able  to  conceive  how  the  argument 
can  be  successfully  put  forward  that 
a  man  who  employs  another  in  a  task 
of  this  kind  is  not  employing  him  for 
the  purposes  of  his  trade  or  business, 
and  I  reach — hesitating  to  differ  from 
all  the  lord  justices  in  the  Irish  court 
of  appeal,  but  nevertheless  quite 
clearly — the  conclusion  that  the  de- 
ceased man  was  so  engaged,  that  the 
decision  of  the  county  court  judge 
upon  this  point,  amounting  as  it  did 
to  a  finding  of  fact,  was  right,  and 
that  the  decision  of  the  Irish  court  of 
appeal  must  be  reversed." 

See  also  Walker  v.  Industrial  Acci. 
Commission  (1918)  177  CaL  737, 
L.R.A.1918F,  212,  171  Pac.  954,  infra, 
n.  c. 

o.  Regular  or  usual  eourae  of  'business. 

It  has  been  held  that  the  owner  of 
a  hotel  was  not  pursuing  the  "usual 
course  of  his  business"  within  the 
meaning  of  the  Compensation  Act, 
where  he  occasionally  had  rooms  in 
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the  hotel  painted  and  decorated,  al- 
though it  was  usual  for  him  to  have 
such  work  done.  Holbrook  v.  Olym- 
pia  Hotel  Co.  (1918)  200  Mich.  697, 
166  N.  W.  876. 

And  a  married  woman,  in  remodel- 
ing her  family  residence,  is  not  en- 
gaged in  business  within  the  meaning 
of  a  Compensation  Act,  excluding 
from  its  operation  persons  whose  em- 
ployment is  casual  in  character,  and 
not  in  the  regular  course  of  business 
of  their  employer,  and  therefore  is  not 
liable  for  injury  to  a  plasterer,  who 
was  injured  by  fall  of  a  scaffold  while 
engaged  in  a  job  of  a  couple  of  days' 
duration  on  the  property,  although 
the  entire  work  on  the  residence  ex- 
tended over  the  greater  part  of  a 
jrear.  Marsh  v.  Groner  (1917)  268 
Pa.  473,  L.R.A.1918F,  213,  102  Atl. 
127.  The  court  said:  "Admittedly, 
she  had  never  been  engaged  in  trade. 
It  is  the  contention  of  the  appellant 
that  the  mere  circumstance  of  her 
being  engaged  in  such  work  as  the 
remodeling  and  enlarging  of  her 
house,  the  time  consumed  in  this 
work  extending  over  the  best  part  of 
a  year,  constituted  her  a  person  en- 
gaged in  regular  business,  and  made 
her  liable,  under  the  act,  for  compen- 
sation to  any  employee  who  might  be 
injured  while  engaged  upon  such 
work.  It  is  an  indispensable  condi- 
tion to  his  recovery  under  this  act 
that  the  claimant  show  that  he  re- 
ceived his  injury  while  engaged  in  the 
regular  course  of  the  business  of  his 
employer.  Section  104  of  the  act 
reads:  'The  term  "employee,"  as 
used  in  this  act,  is  declared  to  be 
synonymous  with  servant,  and  in- 
cludes all  natural  persons  who  per- 
form services  for  another  for  a  valu- 
able consideration,  exclusive  of  per- 
sons whose  employment  is  casual  in 
character,  and  not  in  the  regular 
course  of  the  business  of  the  em- 
ployer.' We  derive  from  this,  by 
necessary  implication,  that  only  such 
employers  are  made  liable  under  the 
act  as  are  themselves  engaged  in 
regular  business.  This  must  be  so,  if 
any  effect  whatever  is  to  be  given  the 
exclusion  clause.  Without  attempt- 
ing to  elaborate  further  this  proposi- 


tion, we  proceed  at  once  to  inquire  as 
to  the  actual  situation  here.  Do  the 
facts,  as  we  have  indicated  them, 
show  that  the  employer,  the  appellee, 
was  engaged  in  any  regular  business, 
within  the  meaning  of  that  term  as 
used  in  the  act?  If  they  do,  or  can  be 
reasonably  so  construed,  then  the 
case  was  improperly  decided  against 
the  claimant;  if  otherwise,  he  could 
have  no  right  to  recover,  since  the  act 
expressly  excludes  all  not  employed 
in  the  course  of  the  regular  business 
of  the  employer.  If  the  employer 
have  no  regular  business,  it  follows 
that  the  employee  was  not  injured 
within  th^  condition  prescribed. 
What  give  rise  to  the  question  are 
the  indefiniteness  and  want  of  preci- 
sion of  meaning  of  the  word  'busi- 
ness,' as  it  embraces  a  wide  variety 
of  subjects,  and  being  without  a 
technical  or  precise  meaning,  ex- 
cluding any  other,  it  may  convey 
an  entirely  different  meaning  in  one 
connection  from  what  it  imports 
when  used  in  another.  In  such  cases, 
when,  as  here,  no  help  can  be  derived 
from  the  context,  and  none  from  the 
use  of  the  same  word  in  other  sec- 
tions of  the  act,  the  interpreter  has 
no  other  recourse  than  to  the  pre- 
sumption that  the  word  was  used  in 
the  popular  sense,  if  that  be  found 
agreeable;  that  is,  not  contradictory 
to  the  object  and  intention  of  the 
lawmaker.  Statutes  are  presumed  to 
employ  words  in  their  popular  sense, 
and,  when  the  words  used  are  sus- 
ceptible of  more  than  one  meaning^ 
the  popular  meaning  will  prevail. 
Where  the  meaning  involves  no  ab- 
surdity, and  is  not  in  conflict  with  the 
other  parts  of  the  act,  it  is  the  only 
one  that  can  be  presumed  to  have 
been  intended,  and  there  is  no  room 
for  construction.  Cooley,  Const. 
Lim.  p.  68.  There  are  few  words 
more  current  in  our  speech  than  the 
word  'business:'  few  that  include  a 
greater  variety  of  subjects,  and  yet 
none  which,  in  popular  speech,  has 
greater  or  more  marked  singleness  in 
denotement.  When  one's  business  is 
the  subject  of  common  speech,  no  one 
can  be  in  doubt  as  to  the  reference. 
It  would  be  a  very  exceptional  persou 
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— ^we  do  not  know  how  to  otherwise 
describe  him — who  would  not  under- 
stand that  the  reference  is  to  the 
habitual  or  regular  occupation  that . 
the  party  was  engaged  in,  with  a  view 
to  winning  a  livelihood  or  some  gain. 
These  objects  are  necessarily  implied, 
when  one's  business  is  spoken  of. 
Eliminate  them, — ^livelihood,  and  gain, 
— and  it  is  no  longer  business,  but 
amusement,  which  no  one  ever  con- 
founds with  business.  What  we  have 
said  as  to  the  popular  understanding 
of  the  word  'business'  is  just  what 
Webster  defines  it:  'Some  particular 
occupation  or  employment  habitually 
engaged  in  for  livelihood  or  gain.' 
The  points  of  difference  between  the 
employment  the  defendant  was  en- 
gaged in,  and  the  business  which  is 
contemplated  by  the  act  and  under- 
stood in  common  parlance,  are  so 
marked  that  the  two  cannot  be  con- 
founded; one  cannot  be  the  equiva- 
lent of  the  other.  The  defendant's 
employment  was  not  in  any  way  de- 
pendent on  patronage;  it  had  not  for 
its  object  profit  or  gain,  but  simply 
her  own  personal  gratification  and 
comfort;  it  was  not  regular  or  habit- 
ual, but  it  terminated  with  the  com- 
pletion of  the  one  thing  that  engaged 
her  attention  at  the  time,  and  there 
is  not  the  slightest  indication  that  she 
contemplated  anything  of  the  kind  be- 
fore. Other  points  of  difference  can 
readily  be  suggested,  but  these  are 
quite  sufficient  for  our  purposes.  Our 
conclusion  is  that  the  defendant  was 
not  engaged  in  any  business,  within 
the  proper  meaning  of  that  term  as 
used  in  the  act,  and  therefore  the 
claimant,  when  injured,  was  not  em- 
ployed in  the  manner  prescribed  by 
the  act.  His  employment,  like  that  of 
his  employer,  was  casual  in  char- 
acter." 

And  in  Bargewell  v.  Daniel  (1907) 
98  L.  T.  N.  S.  (Eng.)  257,  where  the 
owner  of  several  cottages  which  were 
leased  to  tenants  employed  one  who 
earned  his  living  by  making  repairs, 
to  repair  one  of  the  cottages ;  he  was 
held  not  a  workman  employed  for  the 
purposes  of  the  employer's  trade  or 
business,  and  the  act  was  also  re- 
garded  as   inapplicable   because   he 


was  engaged  in  a  casual  employment. 

In  Globe  Indemnity  Co.  v.  Indus- 
trial Acci.  Commission  (1919)  —  Cal. 
App.  — ,  187  Pac.  452,  an  injury  to  a 
carpenter  employed  by  one  engaged  in 
the  dairy  business,  to  build  a  silo, 
was  held  sustained  in  the  course  of 
the  employer's  business,  it  appearing 
that  the  silo  was  for  storing  corn  to 
feed  cows. 

And  in  Walker  v.  Industrial  Acci. 
Commission  (1918)  177  CaL  737, 
L.R.A.1918F,  212,  171  Pac.  954,  the 
employment  at  intervals  by  a  board- 
ing-house keeper  of  assistants  to  keep 
the  house  clean  by  taking  up  carpets, 
cleaning  walls,  windows,  etc.,  al- 
though casual,  was  held  not  within 
the  provision  which  excludes  any  per- 
son "whose  employment  is  both  cas- 
ual and  not  in  the  usual  course  of  the 
trade,  business,  profession,  or  occupa- 
tion of  his  employer." 

And  in  Caca  v.  Woodruff  (1919)  — 
Ind.  App.  — ,  123  N.  E.  120,  where  the 
act  defined  "employee"  as  including 
every  person,  "except  one  whose  em- 
ployment is  both  casual  and  not  in  the 
usual  course  of  the  trade,  business, 
occupation,  or  profession  of  the  em- 
ployer" the  employment  of  a  carpen- 
ter hired  by  a  mill  owner  to  construct 
a  new  room  on,  and  repair,  the  mill, 
was  held  in  the  usual  course  of  the 
employer's  business,  and  an  award 
was  held  proper  for  an  injury  sus- 
tained while  performing  the  work, 
which  extended  over  a  number  of 
weeks.  The  court  said  that  it  was 
not  necessary  to  discuss  the  question 
as  to  who  is,  and  who  is  not,  a  casual 
employee. 

And  in  State  ex  rel.  Lundgren  v. 
District  Ct.  (1918)  141  Minn.  83, 169  N. 
W.  488,  a  lumber  company  which,  for 
the  purpose  of  adding  fuel  as  a  line 
of  its  business,  constructed  a  coal 
shed,  was  held  liable  under  .the  act 
for  an  injury  to  a  workman  on  the 
shed,  as  the  injury  was  held  to  have 
occurred  in  the  usual  course  of  the 
employer's  business. 

And  in  Johnston  v.  Monasterevan 
General  Store  Co.  (1908)  42  Ir.  L.  T. 
268,  2  B.  W.  C.  C.  183,  where  a  work- 
man was  employed  to  assist  in  re- 
pairing the  roof  of  a  building  used  en- 
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tirely  for  business,  it  was  held  that, 
notwithstanding  the  casual  nature  of 
the  employment,  a  recovery  might  be 
had  under  the  act,  as  the  repairs  were 
a  part  of  the  employer's  business. 

See  also  cases  under  supra,  II.  b, 
in  which  the  question  whether  the 
employment  was  in  the  course  of  the 
employer's  business  was  decided  in 
connection  with  the  question  whether 
it  was  casual. 

///.  Aa  affected  hy  diattnetton  between 
employee  and  independent  contractor. 

The  question  frequently  arises 
whether  the  person  injured  was  an 
employee  of  the  property  owner  with- 
in the  definition  of  the  act,  or,  on  the 
other  hand,  was  an  independent  con- 
tractor or  an  employee  of  an  inde- 
pendent contractor. 

In  Litts  V.  Risley  Lumber  Co  (1918) 
224  N.  Y.  821,  120  N.  E.  730, 
one  who  agreed  with  a  lumber 
company  to  paint  its  smokestacks 
for  a  certain  sum,  the  tackle  to 
be  furnished  by  him,  and  the  paint 
and  an  assistant  to  be  supplied  by  the 
company,  was  held  an  independent 
contractor,  and  not  an  employee, 
within  the  meaning  of  the  Compensa- 
tion Act.  The  court  said:  "The  act 
contains  this  definition:  '"Employ- 
ee" means  a -person  engaged  in  one  of 
the  occupations  enumerated  in  §  2,  or 
who  is  in  the  service  of  an  employer 
whose  principal  business  is  that  of 
carrying  on  or  conducting  a  hazard- 
ous employment  upon  the  premises  or 
at  the  plant  of  his  employer;  and 
shall  not  include  farm  laborers  or 
domestic  servants.'  Sec.  3,  subd.  4. 
This  definition  is  not  inimical  to  and 
does  not  disturb  the  distinctions  es- 
tablished in  the  common  law  between 
a  servant  or  employee  and  an  inde- 
pendent contractor.  The  rules  which 
demarcated  the  relation  of  master 
and  servant  from  that  of  employer 
and  independent  contractor  are  oper- 
ative in  the  consideration  of  claims 
made  under  the  act.  From  the  defini- 
tions and  language  of  the  act,  it  is 
manifest  that  it  deals  with  employers 
and  employees,  and  an  independent 
contractor  is  not  within  its  protec- 
tion.   In  the  instant  case,  Litts  was 


an  independent  contractor.  He 
agreed  to  do  a  specific  piece  of  work 
for  the  company.  In  doing  it  he  had 
absolute  control  of  himself  and  his 
helper.  He  was  independent  as  to 
when,  within  a  reasonable  time  after 
the  agreement  was  made  between  him 
and  the  company,  and  as  to  where,  he 
should  commence  the  work.  He  was 
free  to  proceed  in  the  execution  of 
It  entirely  in  accordance  with  his  own 
ideas.  He  was  not,  to  any  extent,  sub- 
ject to  the  directions  of  the  company 
in  respect  of  the  method,  means,  or 
procedure  in  the  accomplishment.  He 
was  not  subject  to  a  discharge  by  the 
company  because  he  did  the  painting 
in  one  way  rather  than  in  another. 
Those  facts,  considered  by  them- 
selves, would  constitute  him  an  inde- 
pendent contractor.  In  the  relation 
of  employer  and  employee,  the  em- 
ployer has  control  and  direction,  not 
only  of  the  work,  or  performance,  and 
its  result,  but  of  its  details  and 
method,  and  may  discharge  the  em- 
ployee disobeying  such  control  and 
direction." 

And  in  Barrett  v.  Selden-Breck 
Constr.  Co.  (1919)  103  Neb.  850,  174 
N.  W.  866,  where  the  workmen  in- 
jured contracted  with  a  construction 
company  to  clean  brickwork,  and 
point  the  stone  and  tefra  cotta  work 
in  a  building  for  a  certain  sum,  to 
be  paid  weekly  according  to  the  work 
done,  and  agreed  to  maintain  work- 
men's compensation  insurance  to  pro- 
tect both  parties  from  liability,  it  was 
held  that  he  was  an  independent  con- 
tractor, and  not  an  employee  within 
the  act,  and  that  the  construction 
company  was  not  liable  for  the  injury. 
The  court  said :  "The  right  to  super- 
vise, control,  and  direct  the  work  is 
one  of  the  tests  for  determining  the 
nature  of  the  relation  which  exists, 
but  it  is  not,  as  plaintiff  seems  to  con- 
tend, the  sole  test.  The  owner  or 
principal  contractor  has  the  right  to 
see  that  the  contract  Is  being  carried 
out  in  conformity  with  the  specifica- 
tions, and  reasonably  to  call  defects 
to  the  attention  of  the  subcontractor. 
14  R.  C.  L.  p.  68,  §  4.  It  is  quite 
often  difiicult  to  distinguish  between 
the  relation  of  employee  and  inde- 
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pendent  contractor.  There  is  no  one 
criterion  known  to  the  law,  but  sev- 
eral elements  may  enter  into  the  de- 
termination. A  test  is  whether  the 
contract  requires  the  work  to  be  done 
by  the  particular  person  contracting, 
or  whether  his  personal  services  are 
not  required,  and  any  person  whom  he 
may  employ  may,  under  the  agree- 
ment, do  the  job." 

And  in  Holbrook  v.  Olsrmpia  Hotel 
Co.  (1918)  200  Mich.  597,  166  N.  W. 
876,  it  was  held  that  a  painter  who 
contracted  with  the  owner  of  a  hotel 
to  put  on  paint  and  paper,  furnished 
by  the  latter,  at  a  specified  price  per 
hour,  was  an  independent  contractor, 
and  that  the  hotel  proprietor  was  not 
liable  under  the  Compensation  Act 
for  an  injury  sustained  by  him. 

And  in  Prince  v.  Schwartz  (1920) 
190  App.  Div.  820,  180  N.  Y.  Supp. 
703,  the  injured  workman  was  held  an 
independent  contractor,  and  not  an 
employee  within  the  meaning  of  the 
Compensation  Act,  where  he  was  em- 
ployed by  the  owner  of  an  apartment 
house  to  paint  certain  windows  with 
his  own  brushes,  in  his  own  manner, 
and  for  a  stated  sum. 

And  in  Hungerford  v.  Bonn  (1918) 
183  App.  Div.  818,  171  N.  Y.  Supp. 
280,  a  painter  and  paper  hanger  who 
took  contracts  for  work,  and  also 
worked  by  the  day,  and  hired  his  own 
men,  and  obtained  insurance  protect- 
ing them,  was  held  a  special  con- 
tractor, and  not  an  employee  within 
the  meaning  of  the  act. 

And  in  Otmer  v.  Perry  (1919)  — 
N.  J.  L.  — ,  108  Atl.  369,  one  employed 
by  a  property  owner  to  repair  a  well 
at  a  stated  sum  per  hour,  whose  work 
occupied  two  hours,  was  held  an  in- 
dependent contractor,  so  that  the  em- 
ployer was  not  liable  under  the  Com- 
pensation Act  for  an  injury  to  him. 

In  Kackel  v.  Serviss  (1917)  180 
App.  Div.  54,  167  N.  Y.  Supp.  348, 
where  it  was  sought  to  charge  the 
owner  of  a  house,  upon  which  a  work- 
man was  injured  while  painting,  as 
his  employer  within  the  meaning  of 
the  act,  there  was  evidence  that  the 
owner  agreed  with  a  third  person  to 
paint  the  house  for  a  stated  sum,  and 
that    the    injured    workman's   wages 


were  to  come  out  of  this,  but  there 
was  no  evidence  that  the  property 
owner  hired  the  person  injured,  or  au- 
thorized the  third  person  to  do  so,  a 
finding  that  such  person  became  the 
owner's  agent  in  employing  the  per- 
ison  injured,  and  that  such  person  was 
the  owner's  employee,  was  held 
wholly  unsupported  by  the  evidence. 

In  Connolly  v.  Industrial  Acci. 
Commission  (1916)  173  Cal.  405,  160 
Pac.  239,  where  a  carpenter  was  killed 
while  working  on  a  ranch  putting  up 
a  shed  and  porch,  and  his  widow 
claimed  compensation  under  the  act, 
it  was  held  that  she  had  not  sustained 
the  burden  of  proving  that  the  rela- 
tion of  employer  and  employee  ex- 
isted, and  not  that  of  independent 
contractor,  practically  all  of  the  evi- 
dence relied  on  by  her  being  hearsay. 

In  a  number  of  cases  arising  under 
the  provision  here  considered,  the  in- 
jured workman  has,  upon  the  facts, 
been  held  an  employee  and  not  an  in- 
dependent contractor. 

Thus,  in  Rheinwald  v.  Builders' 
Brick  &  Supply  Co.  (1915)  168  App. 
Div.  425,  158  N.  Y.  Supp.  598,  a 
painter  employed  for  a  certain  sum  by 
a  brick  and  supply  company  under  a 
written  agreement  to  repaint  a  large 
sign,  used  for  advertising  the  com- 
pany's business,  which  he  had  orig- 
inally painted,  was  held  to  be  not  an 
independent  contractor,  but  an  em- 
ployee within  the  meaning  of  the 
Compensation  Act,  it  appearing  that 
he  had  done  other  work  for  the  com- 
pany, and  that  he  usually  performed 
it  personally,  and  it  not  appearing 
that  control  and  direction  were  not 
reserved  by  the  company.  This  case 
gives  the  act  a  liberal  construction, 
and  contains  a  valuable  discussion  as 
to  the  determination  of  the  question 
of  who  are  employees  within  the  act, 
as  distinguished  from  independent 
contractors. 

And  in  McNally  v.  Fitzgerald 
(1918)  48  Ir.  L.  T.  4,  7  B.  W.  C.  C. 
966,  a  finding  that  a  plumber  was  a 
workman,  and  not  an  independent 
contractor,  was  held  justified,  where 
it  appeared  that  he  was  called  in  by 
the  proprietor  of  a  hotel,  who  had 
similarly  employed  him  before,  to  re- 
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pair  discharge  pipes  for  wages  at  a 
certain  rate;  that  he  furnished  his 
tools,  but  no  material,  and  that  the 
hotel  proprietor  frequently  visited 
him  while  the  work  was  being  done, 
and  gave  directions. 

And  in  Abromowitz  v.  Hudson  View 
Constr.  Co.  (1919)  188  App.  Div.  S56, 
177  N.  Y.  Supp.  187,  affirmed  without 
opinion  in  (1920)  228  N.  Y.  609,  126 
N.  E.  898,  a  finding  that  the  workman 
injured  was  not  an  independent  con- 
tractor, but  was  the  "employee"  of  a 
construction  company  which  owned 
and  engaged  in  the  maintenance  of 
apartment  houses,  was  held  justified, 
there  being  evidence  that  the  work- 
man was  an  awning  hanger  and  re- 
mover, and  that  the  construction  com- 
pany hired  him  to  remove  awnings 
from  designated  houses  at  so  much  an 
awning,  and  that  it  retained  the  right 
to  discharge  him  in  case  he  did  not 
do  his  work  properly. 

And  in  Greene  County  v.  Shertzer 
(1920)  —  Ind.  App.  — ,  127  N.  E.  848, 
one  employed  to  paint  and  paper  at 
a  specified  amount  an  hour  for  paint- 
ing and  an  agreed  sum  per  roll  for 
papering,  and  who  was  to  be  his  own 
boss,  although  the  materials  and  scaf- 
folding were  to  be  furnished  by  the 
employer,  was  held  an  employee  and 
not  an  independent  contractor. 

And  in  Cummings  v.  Underwood 
Silk  Fabric  Co.  (1918)  184  App.  Div. 
456,  171  N.  Y.  Supp.  1046,  the  work- 
man was  held  an  employee,  and  not 
an  independent  contractor,  and  an 
award  under  the  Compensation  Act, 
as  amended  in  1916,  was  affirmed, 
where  it  appeared  that  he  was  a 
mechanic,  and  was  engaged  by  a  com- 
pany manufacturing  gloves,  etc.,  to 
erect  a  smokestack;  that  he  was  to 
furnish  the  help  needed,  except  two 
men  who  were  furnished  by  the  com- 
pany; that  he  obtained  the  necessary 
tackle,  and  had  entire  charge  of  the 
work;  that  the  men  were  paid  by  the 
the  company,  and  that  after  his  death 
the  company  paid  his  heirs  a  bill  pre- 
sented for  ten  hours'  work  at  a  stated 
sum. 

In  Welden  v.  Skinner  &  E.  Corp. 
(1918)  103  Wash.  243,  174  Pac.  452, 
where  a  firm  of  engineers  entered  in- 


to a  contract  with  a  shipbuilding 
company  to  take  charge  of  the  erec- 
tion of  additional  buildings  for  the 
plant,  and  to  act  as  agents  for  the 
company,  and  be  guided  in  all  mat- 
ters by  its  instructions,  it  was  held 
that  the  firm  was  not  an  independent 
contractor,  and  that  men  employed  by 
it  to  work  on  the  buildings  were  em- 
ployees of  the  shipbuilding  company 
within  the  meaning  of  the  Compen- 

And  in  Optiz  v.  Hoertz  (1917)  194 
Mich.  626,  161  N.  W.  866,  where  "con- 
tractors" agreed  with  a  manufac- 
turing company  to  superintend  the 
work  of  clearing  a  building  site  and 
erecting  buildings  and.  co-operate 
with  the  owner  in  purchasing  ma- 
terial and  employing  men,  furnish  the 
necessary  tools,  and  do  the  work  in 
accordance  with  the  company's 
wishes,  it  was  held  that  they  were 
not  independent  contractors,  but 
merely  agents  or  servants,  as  they 
were  subject  to  the  company's  con- 
trol as  to  the  means  of  accomplishing 
the  result,  and  that  the  company  was 
liable  under  the  Compensation  Act 
for  injuries  to  workmen  engaged  in 
the  work. 

It  will  be  observed  that  the  cases 
thus  far  considered  did  not  turn  up- 
on provisions  specifically  designed  to 
abrogate  or  modify  the  distinction  be- 
tween employee  and  independent  con- 
tractor. But  in  some  jurisdictions 
such  provisions  have  been  adopted. 

In  American  Steel  Foundries  v. 
Industrial  Bd.  (1918)  284  IlL  99,  119 
N.  E.  902,  where  the  Compensation 
Act  provided  that  any  person  or  cor- 
poration who  undertakes  to  do,  or 
contracts  with  others  to  do,  or  have 
done  for  him,  any  work  enumerated 
as  extrahazardous,  and  does  not  re- 
quire the  person  or  firm  undertaking  to 
do  the  work  to  insure  his  or  its  liabil- 
ity to  pay  compensation  to  employees, 
shall  be  included  in  the  word  "em- 
ployer," and,  with  the  immediate  em- 
ployer, be  jointly  and  severally  liable 
to  pay  the  compensation  provided  for, 
it  was  held,  construing  the  provisions 
of  the  act,  that  it  was  not  intended  to 
apply  alone  in  case  there  was  a  con- 
tractor and  subcontractor,  but  that 
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the  purpose  of  the  act  was  to  provide 
compensation  for  injuries,  sustained 
by  employees  engaged  in  hazardous 
work  generally,  and  a  company  was 
held  liable  under  the  act  for  the  death 
of  a  foreman  employed  by  one  who 
had  contracted  to  wreck  a  smokestack 
and  whom  the  company  had  not  re- 
quired to  insure  his  liability. 

The  Vermont  statute  defines  "em- 
ployer" 80  as  to  include  any  person 
"who  is  virtually  the  proprietor  or 
operator  of  the  business,  .  .  .  but 
who,  by  reason  of  there  being  an  in- 
<lependent  contractor,  or  for  any  rea- 
son, is  not  the  direct  employer  of  the 
workmen,"  and  in  Packett  v.  More- 
town  Creamery  Co.  (1917)  91  Vt.  97, 
L.R.A.1918F,  178,  99  Atl.  638,  a 
creamery  company  which  let  the  con- 
struction of  a  building  for  use  in  its 
1>usiness  to  an  independent  contrac- 
tor was  held  not  liable  for  an  injury 
to  an  employee  of  the  latter  during 
the  performance  of  the  work,  since 
the  creamery  company  was  not  the 
virtual  proprietor  of  the  business  in 
which  the  injury  occurred. 

JV.  Under  speciflc  proviaions  in  relation 
to  construction,  repairs  and  the  like. 

A  farmer  employing  carpenters  by 
the  day  to  construct  a  shed  on  his 
land  was  held  in  Uphoif  v.  Industrial 
Bd.  (1915)  271  111.  312,  L.R.A.1916E, 
329,  111  N.  E.  128,  Ann.  Cas.  1917D, 
1,  IS  N.  C.  C.  A.  80,  not  to  be  engaged 
in  an  occupation,  business,  or  enter- 
prise within  T  (b)  or  §  3  of  the  Work- 
men's Compensation  Act,  which 
reads:  "(b)  The  provisions  of  T  (a) 
of  this  section  shall  only  apply  to  an 
employer  engaged  in  any  of  the  fol- 
lowing occupations,  enterprises,  or 
businesses,  namely:  (1)  "The  build- 
ing, maintaining,  repairing  or  de- 
molishing of  any  structure."  The 
court  said  in  effect  that,  to  bring  the 
farmer  within  these  provisions,  it 
must  be  held  that  in  building  the  shed 
he  was  engaged  in  an  occupation,  en- 
terprise, or  business.  It  was  not 
seriously  contended  that  the  building 
of  the  shed  could  be  properly  classi- 
fied as  the  business  or  occupation  of 
the  plaintiff  in  error,  but  it  was  urged 
that  it  could  properly  be  considered 


under  the  term  "enterprise."  The 
court  said  in  reply  to  that  contention : 
"The  building  of  this  shed  might  be 
classed  under  the  head  of  something 
projected  or  attempted,  but  hardly  as 
an  important  undertaking  requiring 
courage  or  energy,  or  one  that  was 
arduous  or  hazardous.  To  say  that 
the  word  'enterprise'  covered  the 
building  of  any  structure,  however 
small,  would  lead  in  some  instances 
to  absurd  consequences.  .  .  .  From 
any  fair  construction  of  the  act  the 
legislature  never  intended  to  call 
working  on  every  farm  structure,  no 
matter  how  small,  as  extrahazard- 
ous." The  pertinency  of  the  last  ob- 
servation is  due  to  the  fact  that,  if 
the  operation  in  question  were  to  be 
held  "an  enterprise,"  the  act  itself 
would  characterize  it  as  extrahazard-; 
ous. 

In  Alabach  v.  Industrial  Commis- 
sion (1920)  291  III.  338,  126  N.  E.  163, 
under  an  act  providing  that  anyone 
engaged  in  maintaining,  remodeling, 
or  altering  any  structure  should  be 
liable  to  pay  compensation  to  em- 
ployees of  any  contractor  or  subcon- 
tractor, unless  they  should  have  pro- 
cured insurance  against  his  liability, 
it  was  held  that  one  who  carried  oh  a 
retail  grocery  was  not  liable  for  an 
injury  to  an  employee  of  another  who 
had  contracted  to  repair  the  founda- 
tion of  his  dwelling  house,  the  only 
enterprise  in  which  he  was  engaged 
being  the  grocery  business,  which  did 
not  include  the  providing  of  a  home 
for  his  family.  But  see  Davis  v.  In- 
dustrial Commission  (reported  here- 
with) ante,  732,  where  the  appellant 
owned  the  building  in  question,  an 
apartment  house,  and  others,  which 
he  maintained  and  rented  for  income. 

And  in  Storrs  v.  Industrial  Com- 
mission (1918)  285  111.  ^95,  121  N.  E. 
267,  one  who  was  engaged  in  no  other 
business  than  the  managing,  main- 
taining, and  keeping  in  repair  of  some 
twelve  or  fifteen  buildings,  most  of 
which  belonged  to  him,  and  who  kept 
a  foreman  and  several  painters,  was 
held  engaged  in  the  business  of  main- 
taining buildings,  which  was  an  em- 
ployment included  under  the  Com- 
pensation Act,  and  an  award  against 
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him  in  favor  of  a  workman  who  suf- 
fered an  injury  to  his  eye  while  work- 
ing on  one  of  the  buildings  was  held 
proper. 

In  Coleman  y.  Bartholomew  (1916) 
175  App.  Div.  122,  161  N.  Y.  Supp. 
560,  one  who  owned  and  conducted  a 
farm,  and  employed  men  to  repair  his 
barn,  was  held  not  engaged  in  a 
hazardous  employment  within  the 
meaning  of  the  Compensation  Act, 
enumerating  among  such  employ- 
ments "structural  carpentry,"  "roof- 
ing," and  "construction  and  repair  of 
buildings"  for  pecuniary  gain. 

And  in  Re  Schmidt  (1917)  221  N.  Y. 
26,  116  N.  E.  382,  a  superintendent  of 
an  apartment  house,  who  was  injured 
while  engaged  in  planing  off  the  top 
of  a  door,  was  held  not  engaged  in 
"structural  carpentry"  or  "construc- 
tion, repair,  and  demolition  of  build- 
ings," within  the  meaning  of  the  Com- 
pensation Act. 

And  in  Geller  v.  Republic  Novelty 
Works  (1917)  180  App.  Div.  762,  168 
N.  Y.  Supp.  263,  the  casual  engage- 
ment of  a  carpenter  by  the  hour  to  add 
shelving  in  a  store  was  held  not  to 
make  the  proprietor  of  the  store  en- 
gaged in  "structural  carpentry," 
within  the  meaning  of  the.  act,  and 
such  employer  was  held  not  liable  for 
an  injury  sustained  by  the  carpenter 
in  June,  1916. 

And  in  Hungerford  v,  Bonn  (1918) 
183  App.  Div.  818,  171  N.  Y.  Supp. 
.280,  the  owner  of  a  house  who  em- 
ployed one  to  kalsomine  the  walls  was 
held  not  engaged  in  the  "construc- 
tion, repair,  and  demolition  of  build- 
ings," or  in  any  other  work  denomin- 
ated as  hazardous  by  the  Compensa- 
tion Act,  and  the  fact  that  the  kal- 
soipiner  found  it  necessary  to  smooth 
the  ceiling  and  fill  a  little  hole  with 
plaster,  in  order  to  do  his  work  prop- 
erly, was  held  not  to  bring  the  em- 
ployer within  the  hazardous  business 
of  plastering  for  profit. 

And  in  Kammer  v.  Hawk  (1917)  221 
N.  Y.  378,  117  N.  E.  576,  reargument 
denied  in  (1917)  222  N.  Y.  585,  118  N. 
E.  1064,  where  the  superintendent 
and  general  repair  man  of  a  building 
was  injured  while  handling  a  radia- 
tor, with  the  intention  of  installing 


it  in  one  of  the  buildings,  it  was  held 
that  he  was  not  engaged  in  "heating,"* 
"engineering,"  nor  the  "installation 
and  covering  of  pipes,"  within  the 
meaning  of  the  Compensation  Act. 

And  in  Maloney  v.  Levy  &  G.  Co. 
(1917)  223  N.  Y.  631,  119  N.  E.  1057, 
the  work  of  transporting  a  9,000-gal- 
lon  water  tank  from  the  railroad  and 
setting  it  up  in  a  position  on  the  roof 
of  a  building,  where  it  was  to  be  con> 
nected  with  a  sprinkler  system,  was 
held  not  the  installation  of  "boilers, 
engines,  or  heavy  machinery,"  with- 
in the  meaning  of  the  Compensation 
Act. 

V.  Under  provisions  as  to  Hazardous  Irusi- 
ness  or  employment. 

It  will  be  observed  that  the  court  in 
Davis  v.  Industrial  Commission  (re- 
ported herewith)  ante,  732,  decided 
that  a  merchant  who  owned  and  main- 
tained an  apartment  building  for  rent 
was  not  relieved  from  liability  under 
the  Workmen's  Compensation  Act,  for 
injuries  to  a  workman  engaged  in  re- 
pairing the  building,  by  the  fact  that 
his  business  as  merchant  was  not 
hazardous,  the  court  stating  that  a 
man  may  engage  in  two  kinds  of  busi- 
ness, and  that  the  work  being  done  at 
the  time  of  the  injury,  that  of  main- 
taining the  building,  was .  extra- 
hazardous. 

And  in  Wendt  v.  Industrial  Com- 
mission (1914)  80  Wash.  Ill,  141  Pac. 
311,  5  N.  C.  C.  A.  790,  a  carpenter  em- 
ployed by  a  department  store,  who 
was  killed  by  an  electric  shock  while 
engaged  in  a  repair  shop  maintained 
by  the  company,  which  shop  was  oper- 
ated primarily  for  the  repair  of  its 
vehicles,  and  contained  a  carpenter's 
bench,  a  power  lathe,  and  other  ma- 
chinery operated  by  electric  current, 
was  held  engaged  in  an  extrahazard- 
ous employment  within  the  meaning 
of  the  Washington  act. 

And  in  Welden  v.  Skinner  &  E. 
Corp.  (1918)  103  Wash.  243,  174  Pac. 
452,  a  carpenter  employed  on  a  build- 
ing being  erected  as  an  addition  to  a 
shipbuilding  plant,  who  worked  85 
feet  from  a  galvanizing  tank,  which 
exploded,  was  held  engaged  in  extra- 
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hazardous  work  within  the  Compensa- 
tion Act. 

In  Bargey  v.  Massario  Macaroni  Co. 
(1916)  218  N.  Y.  410,  113  N.  E.  407,  a 
carpenter  and  builder  employed  to  al- 
ter the  factory  of  a  macaroni  manu- 
facturer was  held  not  an  employee 
entitled  to  compensation  under  the 
act,  althousrh  it  designated  canning 
and 'preparation  of  food  as  a  hazard- 
ous business,  but  further  provided 
that  empl03rment  included  only  em- 
ployment in  a  trade  or  business  car- 
ried on  by  the  employer  for  pecuniary 
gain,  the  court  holding  that  the  in- 
jured workman  was  not  employed  in 
the  preparation  of  macaroni,  which 
was  the  business  carried  on  by  the 
employer  for  pecuniary  gain. 

This  case  was  followed  in  Solomon 
V.  Bonis  (1918)  223  N.  Y.  689,  119 
N.  E.  1078,  affirming  (1918)  181 
App.  Div.  672,  167  N.  Y.  Supp.  676, 
where  it  was  held  that  a  plasterer, 
which  occupation  was  designated  as  a 
hazardous  employment,  who  was  em- 
ployed by  the  owner  of  an  apartment 
house  carried  on  for  pecuniary  gaint 
which  was  a  nonhazardous  employ- 
ment, to  repair  the  plaster  in  a  room, 
and  who  was  injured  October  8,  1916, 
was  not  entitled  to  recover  under  the 
Compensation  Act,  as  it  then  existed. 

And  in  Re  Schmidt  (1917)  221  N.  Y. 
26,  116  N.  E.  382,  it  was  held  that  a  ; 
superintendent  of  an  apartment 
building,  .who  was  injured  while  plan- 
ing off  the  top  of  a  door,  was  not 
engaged  in  a  hazardous  business  car- 
ried on  by  the  owner  of  the  apart- 
ment for  pecuniary  gain. 

Subsequent  to  the  decision  in  the 
Bargey  Case  (N.  Y.)  supra,  the  New 
York  act  was  amended  by  a  clause 
providing  that  "employee"  should 
mean  a  person  engaged  in  one  of  the 
occupations  enumerated  in  §  2,  or  who 
was  in  the  service  of  an  employer 
whose  principal  business  was  that  of 
carrying  on  or  conducting  a  hazard- 
ous employment;  and  in  Dose  v.  . 
Moehle  Lithographic  Co.  (1917)  221 
N.  Y.  401,  117  N.  E.  616,  16  N.  C.  C.  A. 
638,  it  was  held,  under  this  provision, 
that  a  bricklayer  employed  by  a  litho- 
graphing company,  which  was  classi- 
fied as  a  hazardous  employment,  to 


point  up  the  walls  of  its  plant  and  re- 
pair the  cracks  therein,  was  an  em- 
ployee, and  entitled  to  recover  under 
the  act.  The  court  said:  "As  bear- 
ing upon  the  purpose  of  the  amend- 
ment, the  brief  of  counsel  for  the  in- 
dustrial commission  calls  attention  to 
the  report  of  the  state  industrial  com- 
mission to  the  legislature  for  the 
year  1915,  wherein  the  commission  rec- 
ommended an  amendment  to  the  law 
which  would  'cover  employees  called 
in  to  do  construction  or  repair  work, 
as  in  the  Bargey  Case,  and  also 
clerical  office  employees  and  others 
who  are  not  definitely  and  clearly  in- 
cluded within  the  scope  of  the  act 
at  the  present  time,'  and  to  a  inemoran- 
dum  made  by  the  governor  approving 
the  amendment.  While  the  docu- 
ments referred  to  indicate  the  inten- 
tion of  the  legislature  in  the  enact- 
ment of  the  amended  statute,  and  a 
construction  of  the  same  by  the  ex- 
ecutive, it  is  obvious  from  a  compari- 
son of  the  earlier  law  with  the 
amended  statute  that,  under  the  stat- 
ute before  the  amendment,  an  em- 
ployee, to  be  entitled  to  an  award, 
must  have  been  engaged  in  a  hazard- 
ous employment  in  the  service  of  an 
employer  conducting  a  hazardous  em- 
ployment. Such  was  the  construction 
of  the  law  in  the  Bargey  Case.  The 
amendment  of  1916  was  intended  to 
and  does  embrace  an  additional  class 
of  employees,  viz.,  those  in  the  service 
of  an  employer  carrying  on  a  hazard- 
ous employment,  even  though  such 
employee  is  not  actually  engaged  in  a 
hazardous  employment.  The  claim- 
ant Dose  was  clearly  within  the  class 
embraced  in  the  amended  law." 

And  in  Cummings  v.  Underwood 
Silk  Fabric  Co.  (1918)  184  App.  Div. 
466,  171  N.  Y.  Supp.  1046,  it  was  held 
that  since  the  amendment  of  1916  of 
the  New  York  act,  a  casual  employee, 
in  the  service  of  an  employer  whose 
principal  business  is  that  of  conduct- 
ing a  hazardous  employment,  is  with- 
in the  act,  and  a  recovery  was  allowed 
in  this  case  for  the  death  of  one  en- 
gaged to  erect  a  smokestack,  at  a 
plant  where  a  hazardous  employment 
was  carried  on  by  the  employer. 

In  Zttbradt  v.  Shepard  (1917)   180 
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App.  Div.  20,  167  N.  Y.  Supp.  306,  a 
janitor  in  an  apartment  house,  who 
was  injured  while  cleaning  the  win- 
dows, which  occupation  was  classed 
by  the  amendment  of  1916  as  a  haz- 
ardous employment,  was  held  within 
the  protection  of  the  act,  although  the 
business  of  operating  an  apartment 
house  was  not  a  hazardous  occupa- 
tion. 

And  in  Alterman  v.  A.  I.  Namm  & 
Son  (1919)  190  App.  Div.  76,  179  N. 
Y.  Supp.  584,  where  a  department 
store  had  a  carpenter  shop  in  the 
store,  in  connection  with  its  business, 
and  employed  several  carpenters  to 
do  work  about  the  store,  it  was  held 
that  the  company  was,  in  so  far  as  the 
cairpenters  were  concerned,  conduct- 
ing a  hazardous  business. 

See  also  New  York  cases,  under  IV. 
supra. 

VI,  Under  exception  ob  to  farming. 

In  Coleman  v.  Bartholomew  (1916) 
175  App.  Div.  122,  161  N.  Y.  Supp. 
560,  one  whose  regular  occupation 
was  farm  labor,  and  who  was  hired 
by  the  owner  of  a  farm  to  repair  a 
dairy  barn,  was  held  a  "farm  labor- 
er," within  the  exclusion  of  the  Com- 
pensation Act.  The  court  said:  "It 
was  the  clear  intent  of  the  legislature 
to  exclude  farm  laborers  from  the 
benefits  of  the  Workmen's  Compensa- 
tion Law,  and  it  only  remains  for  us 
to  define  'farm  laborers.'  .  .  .  The 
common  hired  man  on  a  farm  is  re- 
quired to  perform  a  great  variety  of 
work.  His  duties  are  not  confined  to 
plowing,  planting,  and  harvesting. 
Tilling  the  soil  and  garnering  the 
crops  may  be  the  principal  work  of 
the  farm  laborer,  but  they  are  by  no 
means  his  exclusive  work.  All  the 
multifarious  work  of  operating  a 
farm  must  be  done  by  somebody;  and 
who  is  to  do  it  except  the  farm 
laborer?  It  is,  of  course,  necessary 
to  keep  the  farm  machinery  in  repair 
— ^the  reapers,  mowers,  corn  har- 
vesters, sulky  plows,  wagons,  har- 
nesses, etc.  It  is  just  as  necessary  to 
keep  the  farm  buildings  in  repair,  and 
occasionally  to  make  small  additions 
to  them.  This  is  a  part  of  the  routine 
work  of  the  farm  laborer;  just  as 


much  so  as  milking  the  cows,  cleaning 
off  the  horses,  building  fences,  put- 
ting a  new  point  on  a  plow,  doctoring 
a  sick  horse,  butchering  the  hogs, 
greasing  the  wagons,  assisting  the 
threshers,  driving  the  team  to  mar- 
ket, and  innumerable  other  famil- 
iar duties.  Is  the  hired  man  who 
pounds  his  finger  while  shingling  the 
pigpen  any  the  less  a  'farm  laborer* 
than  when  he  pounds  his  finger  while 
building  a  fence?  It  is  the  duty  of 
the  farm  laborer  to  build  a  load  of 
hay;  it  is  likewise  his  duty  to  help 
shingle  the  barn  to  protect  the  hay 
from  the  elements.  Both  processes 
are  necessary  in  order  to  preserve  the 
hay.  Both  are  essentially  within  the 
scope  of  the  duties  of  the  farm  labor- 
er, and  it  makes  no  difference,  in 
principle,  whether  he  breaks  his  leg 
by  falling  from  the  roof  of  the  barn 
or  the  load  of  hay.  Many  of  the  em- 
ployments on  the  farm  are  as  haz- 
ardous in  fact  as  shingling  a  roof; 
breaking  a  fractious  colt,  for  in- 
stance; handling  an  ugly  bull;  ring- 
ing an  adult  boar;  harnessing  a 
vicious  horse.  But  all  these  are  inci- 
dents which  go  with  the  work  of  the 
farm  laborer,  although  they  are  not, 
strictly  speaking,  the  process  of  till- 
ing the  soil.  The  fact  that  the  claim- 
ant in  this  case  was  employed  only 
temporarily  for  this  particular  job 
signifies  nothing.  The  same  exemp- 
tion applies  to  the  day  laborer  on  the 
farm  as  to  the  man  employed  by  the 
month  or  year." 

But  in  Miller  &  Lux  v.  Industrial 
Acci.  Commission  (1916)  32  CaL  App. 
250,  162  Pac.  651,  carpenters  regu- 
larly employed  by  a  wholesale  meat 
company  to  erect  and  repair  buildings 
on  its  ranch  properties  were  held  not 
engaged  in  farm  labor,  within  the 
meaning  of  an  exception  of  the  Com- 
pensation Act. 

And  in  State  ex  rel.  Foss  v.  Nelson 
(1920)  145  Minn.  123,  176  N.  W.  164, 
the  owner  of  a  rented  farm,  when 
building  a  barn  to  replace  one 
burned,  was  held  not  liable  for  an 
injury  to  a  carpenter,  under  a  Com- 
pensation Act  which  provided  that  it 
should  not  apply  to  farm  laborers,  or 
persons  whose  employment  was  cas- 
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ual  and  not  in  the  usual  course  of 
the  business  of  the  employer.  And  a 
like  result  was  reached  in  State  ex 
rel.  Lennon  v.  District  Ct.  (1917)  138 
Minn.  103,  164  N.  W.  366,  where  a 
carpenter  employed  by  one  who 
owned  a  rented  farm  was  injured 
while  erecting  a  temporary  shed. 

Although  it  was  unnecessary  for 
the  court  in  Oliphant  v.  Hawkinson 
(1921)  —  Iowa,  — ,  —  A.L.R.  — ,  188 


N.  W.  805,  to  decide  whether  a  car- 
penter, employed  by  the  hour  by  a 
retired  farmer  to  build  a  corn  crib  on' 
a  farm  which  he  leased  to  a  tenant^ 
was  "a  laborer  engaged  in  agricul- 
tural pursuits"  within  a  provision  of 
the  act  making  it  applicable  to  such 
employments,  the  court  stated  that 
there  was  respectable  authority  sus- 
taining the  conclusion  that  he  was. 

J.  T.  W. 


MOUNT  PLEASANT  STABLE  COMPANY 

V. 

LOUIS  STEINBERG  et  al. 

Masaaohusetts  Supreme  Judicial  Court  — May  81,  192 1. 


( —  Mass. 


181  N.  E.  295.) 


Damages  —  mitigation  —  breach  of  contract  forHrucking. 

1.  The  rule  that  one  contracting  to  render  personal  services  must  seek 
other  employment  upon  breach  by  the  other  party  to  the  contract,  in  order 
to  minimize  damages,  has  no  application  to  breach  of  a  contract  to  utilize 
teams  to  be  furnished  by  plaintiff  for  trucking. 

[See  note  on  this  question  beginning  on  page  751.] 


—  for  breach  of  tracking  contract. 

2.  The  damages  for  breach  of  a 
contract  to  utilize  for  a  specified  time 
the  teams  of  the  other  contracting 
party  for  trucking  are  the  difference 
between  the  contract  price  and  the 
cost  of  performance  for  the  time 
specified,  with  interest  from  the  date 
of  the  writ. 

[See  8  R.  G.  L.  611.] 


—  loss  in  equipment 

3.  One  undertaking  to  do  trucking 
for  another  cannot,  upon  breach  of  the 
contract  by  the  latter,  recover  the  loss 
in  disposing  of  equipment  secured 
for  purposes  of  the  contract,  if  the 
loss  of  profits  can  be  determined. 

[See  8  R.  G.  L.  495,  496.] 


Report  by  the  Superior  Court  for  Suffolk  County  (Keating,  J.)  on 
report  of  the  auditor,  for  determination  by  the  full  bench  of  a  question 
arising  in  an  action  brought  to  recover  damages  for  alleged  breach  of  a 
trucking  contract.    Judgment  entered  for  the  plaintiff  on  the  findings. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.     Lee    M.     Friedman    and     Mass.  440,  15  L.R.A.(N.S.)  855,  82  N. 


Samuel  J.  Freedman  for  plaintiff. 

Messrs.  Stoneman  &  Hill,  for  de- 
fendants : 

The  claimed  damages  must  be  such 
as  reasonably  and  proximately  might 
have  been  expected  and  foreseen  and 
contemplated  by  the  parties. 

Gurtis  V.  Boston  Ice  Co.  —  Mass. 
— ,  129  N.  E.  444;  Hetherington  v. 
William  Firth  Go.  210  Mass.  8,  95  N.  E. 
961;    Leavitt    v.    Fiberloid    Go.    196 


E.  682. 

It  is  the  duty  of  a  party  claiming 
damages  for  breach  of  a  contract  for 
personal  services  to  make  all  reason- 
able eifort  to  secure  another  contract. 

13  Cyc.  74. 

The  rule  of  damages  under  a  con- 
tract for  the  use  of  some  special 
equipment  or  instrumentality  is  the 
same  as  in  a  contract  for  personal 
services. 
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17  C.  J.  776;  Mimms  v.  J.  L.  Betts 
Co.  9  Ga.  App.  718,  72  S.  E.  271; 
Heavilon  v.  Kramer,  81  Ind.  241;  Hop- 
kins V.  Sanford,  41  Mich.  243,  2  N.  W. 
39;  Waterman  Lumber  &  Supply  Co. 
V.  Holmes,  —  Tex.  Civ.  App.  — ,  161 
S.  W.  70. 

CarroU,  J.,  delivered  the  opinion 
of  the  court: 

The  parties  entered  into  a  written 
contract  dated  June  25,  1914,  by 
which  the  plaintiff  was  to  furnish, 
at  an  agreed  price,  single  and  double 
teams  to  do  the  defendants'  truck- 
ing. There  was  evidence  that  after 
the  parties  had  operated  under  the 
contract  for  a  few  months  the  de- 
fendants broke  the  contract.  The 
auditor  found  that  at  the  time  of 
the  breach  the  contract  had  four 
hundred  and  fifty  days  to  run ;  that 
the  defendants  were  using  during 
the  period,  on  an  average,  "four  and 
one-half  teams  a  day,"  ahd  that  the 
profit  to  the  plaintiff  would  be  $1 
for  each  team,  making  the  total 
profit  $2,025.  He  also  found  that 
the  plaintiff  purchased  for  special 
use  in  the  defendants'  business,  two 
"Cliest"  horses,  for  which  it  paid 
$625,  and  sold  them  for  $485,  sus- 
taining a  loss  thereby  of  $140.  The 
defendants  contend  that  the  plaintiff 
is  entitled  to  damages  only  from  the 
time  the  work  under  the  contract 
was  discontinued  to  the  date  of  sale ; 
that  the  rule  of  damages  is  the  same 
as  in  a  contract  for  personal  serv- 
ices, and  it  is  the  duty  of  the  party 
claiming  damages  for  the  breach  of 
such  contract,  to  make  all  reason- 
alble  efforts  to  secure  another  con- 
tract. In  the  superior  court  the  case 
was  heard  on  the  auditor's  report. 
The  judge  found  for  the  plaintiff  in 
the  sum  of  $2,025  for  damages,  and 
interest  from  the  date  of  the  writ; 
and  the  case  was  reported  to  this 
court  on  the  question  of  damages 
only,  on  the  pleadings  and  the  audi- 
tor's report. 

The  auditor  found  that,  eight  days 
after  the  contract  was  broken,  the 
plaintiff  sold  all  its  horses,  caravans, 
and  other  equipment,  at  public  auc- 
tion; that  at  this  time  there  was  a 
demand  for  horses  and  caravans. 


and  it  could  have  found  a  ready 
'  market  for  their  use  at  a  price  equiQ 
to  what  it  was  to  receive  from  the 
defendant;  that  the  plaintiff  could 
have  found  use  for  its  horses  and 
wagons,  had  it  made  any  real  effort 
to  do  so,  at  the  contract  price ;  and 
that  if  the  plaintiff  was  entitled  to 
damages  only  from  the  time  of  the 
breach  to  the  time  of  the  sale,  it  is 
entitled  to  recover  $36. 

The  rule  that  when  a  contract 
calls  for  the  personal  services  of  a 
party,  he  is  required,  in  case  the  con- 
tract is  broken  by  the  other  party, 
to  use  reasonable  efforts  to  ob- 
tain other  emplojonent  reasonably 
adapted  to  his  abilities,  thereby 
lessening  the  damages  (Maynard  v. 
Royal  Worcester  Corset  Co.  200 
Mass.  1,  6,  85  N.  E.  877 ;  Hussey  v. 
HoUoway,  217  Mass.  100,  104  N.  E. 
471),  has  no  application  to  the  case 
at  bar.  The  auditor  found  that  the 
contract  did  not  re- 
quire on  the  part  of  SitTiiK:;;;- 
the  plaintiff  any  breach  or  con- 
special  skill,  and  {Sir  ""  *"■"•'- 
pould  be  performed 
by  its  employees.  In  Dixon  v.  Vol- 
unteer Co-op.  Bank,  213  Mass.  345, 
100  N.  E.  655,  the -plaintiff  was 
hired  by  the  defendant  to  act  as  its 
attorney  for  one  year.  His  work 
was  to  examine  titles  to  land  offered 
to  the  bank  as  security.  Before  he 
was  discharged  he  had  the  right  to 
*  do  additional  work  without  account- 
ing to  the  defendant  for  the  profits 
received.  It  was  held  that  this  was 
not  lessened  by  the  defendant's 
breach  of  the  contract,  that  the 
plaintiff's  time  did  not  belong  to  the 
defendant  under  his  contract,  and  he 
was  not  its  servant  and  not 
bound  to  minimize  the  damages 
suffered  by  him,  and  that  the  rule 
of  damages  which  is  applicable  when 
a  contract  for  personal  service  is 
broken,  did  not  apply.  The  same 
rule  governs  the  case  at  bar.  Wolf 
V.  Studebaker,  65  Pa.  459 ;  Allen  v. 
Murray,  87  Wis.  41,  47,  48,  57  N.  W. 
979. 

The  contract  did  not  preclude  the 
plaintiff  from  carrying  on  as  many 
other  contracts  as  it  saw  fit.     Its 
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time  did  not  belong  to  the  defend- 
ants, and  the  contract  did  not  call 
for  personal  services  on  the  part  of 
the  plaintiif.  The  defendants,  hav- 
ing broken  the  contract,  became  lia- 
ble to  the  plaintiff  for  all  damages 
which  would  compensate  it  for  its 
loss  and  such  as  the  parties  were 
supposed  to  have  contemplated  would 
result  from  its  breach.  The  plain- 
tiff was  entitled  to  recover  damages 
measured  by  the  difference  between 

-«or  brewh  ot  ^^%  contract  price 
traeiKiBv  cob-  and  what  it  would 
*'•**•  have  cost  it  to  have 

performed  the  contract,  or,  as  found 
by  the  auditor,  a  profit  of  $1  on  each 
wagon  from  the  time  the  contract 
was  broken  until  its  expiration  ac- 
cording to  its  terms.  Olds  v.  Mapes- 
Reeve  Constr.  Co.  177  Mass.  41,  58 
N.  E.  478;  Hanson  v.  Wittenberg, 
205  Mass.  319,  91  N.  E.  383 ;  Heth- 
erington  v.  William  Firth  Co.  210 
Mass.  8,  21,  95  N.  E.  961;  Dixon  v. 
Volunteer  Co-op.  Bank,  supra;  Nel- 
son Theatre  Co.  v.  Nelson,  216  Mass. 
30,  34, 102  N.  E.  926 ;  Pipolo  v.  Fred 
T.  Ley  &  Co.  216  Mass.  246,  103  N. 
E.  475. 

The  auditor  found  that  the  plain- 
tiff bought  two  "Cliest"  horses 
specially  for  use  in  connection  with 
the  defendants'  business,  for  which 
he  paid  $625,  and  sold  them  at  a  loss 
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of  $140.  The  plaintiff  contends  it 
is  entitled  to  recover  this  amount  in 
addition  to  the  profits  on  the  con- 
tract. If  the  plaintiff  had  com- 
pleted the  contract  it  could  recover 
only  the  contract  price.  This  ex- 
penditure for  preliminary  outlays 
could  not  be  received  in  addition, 
and,  by  recovering 
the  profits  on  the  -'"^J.  *"  •«»»«- 
contract,  full  com- 
pensation is  given  for  its  loss.  See 
Holt  v.  United  Secur.  L.  Ins.  &  T, 
Co.  76  N.  J.  L.  585,  597,  599,  21 
L.R.A.(N.S.)  691,  72  Atl.  301; 
Worthington  v.  Gwin,  119  Ala.  44, 
51,  43  L.R.A.  382,  24  So.  739.  It  is 
not  necessary  to  decide  in  this  case, 
if  a  contract  is  broken  what  damages 
should  be  recovered  for  expenses  in 
preparing  for  its  performance, 
where  the  profits  cannot  be  deter- 
mined. See  Pond  v.  Harris,  113 
Mass.  114,  121,  122. 

The  plaintiff  is  entitled  to  inter- 
est from  the  date  of  the  writ.  Cor- 
mier v.  Brock,  212  Mass.  292,  98  N. 
E.  1038;  Jackson  v.  Brockton,  182 
Mass.  26,  94  Am.  St.  Rep.  635,  64 
N.  E.  418;  Speirs  v.  Union  Drop 
Forge  Co.  180  Mass.  87,  61  N.  E. 
825.  According  to  the  report,  judg- 
ment is  to  be  entered  on  the  find- 
ings. 

So  ordered. 


ANNOTATION. 

Contracts  within  the  role  which  requires  one  to  use  reasonable  effort  to  obtain 
other  employmmt  in  order  to  minimize  damages  from  breach  of  contract. 


I.  Scope,  761. 
II.  Rule  in  general,  762. 
III.  Particular  applications: 

a.  Contracts  for  teams  and  trans- 

portation, in  general,  753. 

b.  Logging   and   timber   contracts, 

766. 

c  Contracts  relating  to  mines  and 
quarries,  769. 

d.  Building  and  construction  con- 
tracts, 76L 

I.  Scope. 
A  distinction  has  been  made  In  nu- 
merous   cases,   with    respect   to   the 
measure  of  damages,   between   con- 


m.  — continued. 

e.  Manufacturing  contracts,  gener- 
aUy,  763. 
Farming  contracts,  765. 
Contracts  for  drilling  wells,  768. 
Contracts   with    physicians,   at- 
torneys, and  other  professional 
men,  769. 
Contracts  with  insurance  agents, 
770. 
J.  Contracts  with  salesmen,  771. 
k.  Miscellaneous,  772. 

tracts  requiring  merely  personal  serv- 
ices, as  those  for  the  employment  of 
clerks,  agents,  etc.,  and  contracts  re- 
quiring performance  of  some  specific 


f. 

g- 
h. 


i. 
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act  or  service.  The  damages  in  the 
former  class,  it  is  well  settled,  may  be 
reduced  or  mitigated  by  showing  that 
the  employee  could  have  obtained 
other  similar  employment.  The  pres- 
ent annotation  purports  only  to  treat 
the  question  as  to  what  contracts  are 
subject  to  the  rule  which  requires  one 
to  use  reasonable  efforts  to  obtain  oth- 
er employment  in  order  to  minimize 
damages  for  breach  of  contracts.  It 
does  not  include  that  large  class  of 
contracts  which  admittedly  are  sub- 
ject to  the  rule,  as  those  involving 
clearly  exclusive  personal  services  of 
an  employee.  The  class  of  cases  with 
which  it  is,  in  general,  concerned,  is 
that  involving  contracts  for  the  per- 
formance of  specific  acts  or  services, 
or,  if  the  contract  requires  personal 
services,  only  part  time  is  required. 
In  this  class  of  cases  the  application 
of  the  rule  may  be  doubtful.  And  it 
is  with  this  class  of  cases  that  the  an- 
notation is  concerned.  In  other  words, 
the  question  is  as  to  the  applicability 
of  the  rule  as  regards  various  kinds 
of  contracts,  it  being  assumed  that 
the  rule  itself  as  to  certain  personal 
contracts  is  well  established. 

The  annotation  should  not  be  con- 
strued as  covering  the  question  of  the 
measure  of  damages  in  the  various 
classes  of  cases  considered.  It  is 
rather,  as  above  indicated,  an  endeav- 
or to  show  the  application  and  limita- 
tions of  a  certain  rule  with  respect  to 
damages.  In  certain  instances  the  line 
between  this  point  of  view  and  that 
merely  respecting  a  proper  measure 
of  damages  becomes  difficult  to  trace, 
yet  this  distinction  should  not  be  dis- 
regarded. 

Cases  involving  merely  contracts  of 
sale  of  specific  articles  are  in  general 
beyond  the  scope  of  the  annotation. 

The  annotation  does  not  cover  the 
question  of  burden  of  proof  as  to 
whether  other  employment  could  be 
obtained,  since  this  phase  of  the  mat- 
ter is  common  to  the  class  of  cases 
under  consideration,  and  also  to  con- 
tracts for  personal  employment  gen- 
erally. This  question  is,  however, 
sometimes  incidentally  referred  to. 
II.  Rule  in  general. 

The  weight  of  authority  is  to  the 


effect  that  the  rule  requiring  one  to 
use  reasonable  effort  to  obtain  other 
employment  in  order  to  minimize  dam- 
ages from  breach  of  a  contract  does 
not  apply  where  the  contract  does  not 
require  the  use  of  some  special  instru- 
mentality, and  is  not  one  which  must 
be  performed  by  the  party  personally, 
but  may  be  carried  out  by  his  subordi- 
nates, and  which  does  not,  therefore, 
preclude  his  entering  upon  the  per- 
formance of  other  similar  contracts 
concurrently  with  the  first,  and  ob- 
taining a  profit  from  all  of  such  con- 
tracts as  he  may  be  able  to  secure  and 
perform  at  the  same  time. 

Florida.  —  Sullivan  v.  McMillan 
(1896)  37  Fla.  134,  56  Am,  St.  Rep. 
239,  19  So.  340. 

Iowa. — ^Klingman  v.  Racine-Sattley 
Co.  (1910)  149  Iowa,  634,  128  N.  W. 
1109. 

Eentacky. — Hollerbach  &  M.  Con- 
tract Co.  V.  Wilkins  (1908)  130  Ky. 
61,  112  S.  W.  1126;  Harness  v.  Ken- 
tucky Fluor  Spar  Co.  (1912)  149  Ky. 
65,  147  S.  W.  934,  Ann.  Cas.  1914A, 
803;  Steams  Lumber  Co.  v.  Inman 
(1913)  154  Ky.  251,  157  S.  W.  23; 
Owensboro  Shovel  &  Tool  Co.  v.  Moore 
(1913)  154  Ky.  431,  167  S.  W.  1121; 
R.  Burleigh  &  Sons  v.  Overton  (1917) 
173  Ky.  70, 190  S.  W.  472;  Horn  v.  Car- 
roll (1906)  28  Ky.  L.  Rep.  839,  90  S. 
W.  559;  Sagamore  Coal  Co.  v.  Clark 
(1908)  83  Ky.  L.  Rep.  134,  109  S.  W. 
349. 

Massachusetts.  —  Mt.  Pleasant 
Stable  Co.  v.  Steinberg  (reported 
herewith)  ante,  749;  Olds  v.  Mapes- 
Reeve  Constr.  Co.  (1900)  177  Mass.  41, 
68  N.  E.  478. 

Missouri. — Crescent  Mfg.  Co.  v.  N. 
0.  Nelson  Mfg.  Co.  (1889)  100  Mo.  325, 
13  S.  W.  503. 

New  York.— Graves  v.  Hunt  (1887) 
8  N.  Y.  S.  R.  308;  Simon  v.  Levinson 
(1911)  126  N.  Y,  Supp.  659. 

Texas.— Jefferson  &  N.  W.  R.  Co.  v. 
Dreeson  (1906)  43  Tex.  Civ.  App.  282, 
96  S.  W.  63;  McKinnon  v.  Porter 
(1917)  —  Tex.  Civ.  App.  — ,  192  S.  W. 
1112. 

Washington.  —  Watson  v.  Gray's 
Harbor  Brick.  Co.  (1891)  3  Wash.  283, 
28  Pac.  527. 

Wisconsin. — Nilson  v.  Morse  (1881) 
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62  Wis.  240,  9  N.  W.  1;  Allen  v.  Mur- 
ray (1894)  87  Wis.  41,  57  N.  W.  979. 
See  also  Cameron  v.  White  (1889)  74 
Wis.  425,  5  L.R.A.  493,  53  N.  W.  155. 

It  was  said  in  Watson  v.  Gray's  Har- 
bor Brick  Co.  (Wash.)  supra:  "There 
is  a  well-defined  distinction  drawn  by 
all  the  authorities  between  contracts 
for  hire,  or  for  personal  services,  and 
the  contract  to  do  a  specific  act.  In 
the  former  case,  if  the  plaintiff  gets 
emplojrment  at  the  same  wages,  it  is 
plain  that  he  is  not  damaged!,  and 
when  he  does  not  hia  damages  are 
easily  ascertained.  In  the  latter 
species  of  contract,  where  the  employ- 
er refuses  to  accept  of  the  services, 
or  to  have  the  work  contracted  for  per- 
formed, or  prevents  the  employee  from 
performing  the  same  in  any  manner, 
the  usual  measure  of  damages,  where 
the  contract  relates  to  the  manufac- 
ture of  an  article,  or  the  construction 
of  a  building,  or  the  performance  of 
some  other  specified  act,  is  the  differ- 
ence between  the.  price  agreed  to  be 
paid  and  what  it  would  have  cost  the 
employee  to  complete  it,  provided  such 
cost  would  be  less  than  the  contract 
price.  .  .  .  The  duty  to  seek  em- 
ployment is  dependent  upon  the  orig- 
inal contract  being  one  of  employment 
or  hire.  It  is  not  applicable  to  every 
contract." 

It  may  be  observed,  however,  that 
even  though  the  contract  is  not  one 
which  requires  the  personal  services 
of  the  contracting  party,  yet  to  some 
extent,  at  least,  his  time  must  be  occu- 
pied in  supervising,  or  obtaining  oth- 
ers to  supervise,  the  work.  And  to  the 
extent  that  he  is  relieved  of  this  per- 
sonal obligation  and  enabled  to  devote 
more  time  personally  to  other  work, 
the  damages  may  be  reduced,  by  add- 
ing to  the  cost  of  performing  the  con- 
tract the  reasonable  value  of  the  plain- 
tiff's time  which  the  circumstances 
show  would  have  been  required  or  de- 
voted to  this  particular  work.  This 
is  shown  in  various  cases  subsequent- 
ly set  out,  in  which,  in  determining 
damages,  the  court  has  made  an  allow- 
ance because  of  the  fact  that  the  plain- 
tiff would  be  relieved  of  performance, 
even  though  the  contract  was  not  one 
for  personal  services  and  did  not  pre- 
15  A.L.R.— 48. 


elude  the  assumption  of  other  similar 
contracts. 

It  is  to  be  observed,  however,  that, 
in  general,  the  note  excludes  the  ques- 
tion whether,  in  determining  the  profit 
that  would  have  been  realized  in  car- 
rying out  the  contract,  any  allowance 
should  be  made,  as  a  part  of  the  ex- 
pense of  performing  the  contract,  on 
account  of  the  time  which  it  would 
have  been  necessary  for  the  plaintiff 
to  have  devoted  to  supervision. 

The  above  rule  will  be  more  clearly 
understood  by  a  reference  to  the  cases 
cited  below,  showing  the  circumstan- 
ces under  which  it  has  been  applied 
or  at  least  considered  as  possibly  ap- 
plicable. It  will  be  observed,  however, 
that  on  particular  sets  of  facts  the 
holdings  are  frequently  quite  conflict- 
ing. 

III.  Particular  applieationa. 

a.  Contracts  for  teams  and  transporta- 
tion, in  general. 

For  contracts  for  hauling  in  connec- 
tion with  logging  contracts,  see  infra, 
III.  b. 

It  was  held  in  the  reported  case 
(Mt.  Pleasant  Stable  Co.  v.  Stein- 
berg, ante,  749)  that  the  rule  making 
it  the  duty  of  the  party  claiming  dam- 
ages for  breach  of  a  contract  of  em- 
ployment to  make  reasonable  effort  to 
secure  another  contract  did  not  apply 
to  a  contract  by  which  the  plaintiff 
was  to  furnish  teams  to  do  the  de- 
fendant's trucking,  since  the  contract 
did  not  call  for  special  skill  or  require 
the  personal  services  of  the  plaintiff, 
and  did  not  preclude  his  carrying  on 
as  many  other  contracts  as  he  saw  fit. 

While  the  Steinberg  Case  seems 
sound  in  principle  and  within  the  gen- 
eral rule  above  stated,  there  are  cases 
of  the  class  here  under  consideration 
in  which  a  different  conclusion  has 
been  reached.  Some,  at  least,  of  these 
cases,  however,  leave  the  impression 
that  the  courts  did  not  have  clearly 
before  their  minds  the  possibility  of 
making  the  distinction  upon  which  the 
decision  in  the  reported  case  turns. 

Thus,  in  an  action  for  breach  of  a 
contract  whereby  the  plaintiff  was  to 
haul  and  distribute  railroad  ties  along 
the  defendant's  railroad  at  a  certain 
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price  per  tie,  the  court  in  Waterman 
Lumber  &  Supply  Co.  v.  Holmes  (1913) 
—  Tex.  Civ.  App.  — ,  161  S.  W.  70,  held 
that  an  instruction  that  the  nieasure 
of  damages  for  breach  of  the  contract 
was  the  profits,  if  any,  that  the  plain- 
tiff would  realize  from  its  perform- 
ance, was  erroneous  because  it  disre- 
garded the  amount  which  the  plaintiff 
could  have  earned  by  the  use  of  his 
teams  in  other  work  while  not  using 
them  in  the  performance  of  his  con- 
tract, after  the  contract  had  been 
breached.  The  court  said:  "We  un- 
derstand the  law  to  be  that  if  the  ap- 
pellant did  breach  the  contract. 
Holmes  could  not  sit  idly  by  and  wait 
until  the  completion  of  the  hauling 
and  then  recover  from  appellant  the 
net  profits  he  would  have  made  had  the 
contract  not  been  breached,  but  that 
it  was  his  duty  to  make  use  of  his 
wagons  and  teams  in  other  employ- 
ment, if  there  was  any  he  could  get, 
and  the  amount  that  he  could  have  so 
made,  or  ought  reasonably  to  have 
made  in  this,  should  be  deducted  from 
the  amount  he  would  be  entitled  to 
recover  had  he  carried  out  the  con- 
tract." 

The  applicability  of  the  doctrine  of 
mitigation  of  damages  through  obtain- 
ing other  employment  seems  to  be  as- 
sumed in  Waldrip  v.  Hill  (1912)  70 
Wash.  187,  126  Pac.  409,  where  the 
plaintiff  sought  to  recover  damages 
for  breach  of  an  alleged  contract  by 
which  he  was  to  furnish  four  teams, 
with  drivers,  for  hauling  for  the  de- 
fendant, who  was  engaged  in  street 
contracting  work.  It  was  unneces- 
sary, however,  to  decide  this  question 
directly,  because  the  evidence  in  sup- 
port of  the  defendant's  contention  that 
the  plaintiff,  with  due  diligence,  could 
have  procured  work  for  and  earned 
with  his  teams  during  the  period  of 
the  contract  an  equal  or  greater 
amount  than  he  would  have  earned  in 
its  performance,  rested  upon  evidence 
tending  to  show  that  he  had  offered 
to  permit  plaintiff  to  haul  sand  at  a 
stated  price  per  load;  it  appearing 
that  although  the  nature  of  the  work 
would  have  been  substantially  the 
same  as  under  the  contract,  the  plain- 
tiff would  have  been  compelled  to  hire 


another  man  for  loading  the  wagons, 
and  his  profits  would  have  been  some- 
what uncertain ;  and,  further,  that  the 
new  contract  might  have  been  offered 
by  way  of  a  substitute,  and  the  plain- 
tiff by  accepting  it  might  have  waived 
all  his  rights  under  the  original  con- 
tract. It  was  held  that  the  refusal  on 
the  part  of  the  plaintiff  to  accept  this 
new  contract  offered  him  by  the  de- 
fendant did  not,  under  the  circum- 
stances, show  a  want  of  due  diligence 
on  his  part  in  earning  money  with  his 
teams  during  the  time  they  were  not 
employed  under  the  original  contract. 

Assuming  that  the  rule  requiring 
one  whose  contract  of  employment  is 
broken  to  mitigate  damages  by  obtain- 
ing another  contract  was  applicable 
to  a  case  where  the  owner  of  a  canal 
boat  and  team  agreed  to  transport 
sand  for  a  certain  period  at  a  specified 
sum  per  week,  and  was  prevented  by 
the  other  party  from  carrying  out  his 
contract,  the  court  in  Milage  v.  Wood- 
ward (1906)  186  N.  Y.  252,  78  N.  E. 
873,  held  that  the  defendant,  who  had 
breached  the  contract,  had  not  sus- 
tained the  burden  of  proof  resting  up- 
on him  to  show  that  the  plaintiff 
found,  or  could  have  found,  employ- 
ment elsewhere.  The  court  called  at- 
tention to  the  fact  that  the  case  was 
not  one  for  personal  services  exclu- 
sively; but  stated  that  it  was  doubt- 
less the  law  that  the  obligation  of  a 
plaintiff  to  reduce  reasonably,  if  pos- 
sible, the  damages  which  a  defendant 
may  suffer  by  reason  of  a  breach  of 
contract,  is  not  alone  applicable  to 
contracts  of  service.  The  circumstan- 
ces in  this  case  seem  fairly  to  warrant 
the  construction  that  the  contract  re- 
quired the  personal  services  of  the 
plaintiff. 

Where  the  plaintiff  sued  for  breach 
of  a  contract  for  the  hire  of  a  certain 
number  of  teams,  with  implements 
and  teamsters,  to  be  furnished  by  him 
to  the  defendants  for  work  in  railroad 
grading,  the  court  in  Porter  v.  Bur- 
kett  (1886)  66  Tex.  383,  held  that  it 
was  not  necessary  for  the  plaintiff  to 
allege  that  he  could  not  have  ob- 
tained other  work,  but  stated  that  if 
it  were  shown  on  the  trial  that  the 
plaintiff  could,  by  this  means,  have 
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reduced  his  losses  or  saved  himself 
harmless,  this  fact  would  be  a  good 
defense,  in  whole  or  in  part,  to  the- 
action. 

There  is  an  obiter  statement  in 
Smith  V.  Carter  (1909)  13»  Mo.  App. 
529,  118  S.  W.  527,  that  after  the 
breach  of  contract  it  was  the  plain- 
tiff's duty  to  do  all  that  he  could  to 
minimize  his  damages,  in  a  case  where 
the  plaintiff  had  purchased  certain 
teams  and  wagons  which  the  defend- 
ants, who  were  merchants,  used  for 
their  hauling,  and  as  a  part  of  the 
contract  it  was  agreed  that  the  plain- 
tiff should  do  all  of  the  defendants' 
hauling,  at  a  stated  rate,  for  a  year. 

And  in  an  action  for  breach  of  con- 
tract for  the  furnishing  by  the  plain- 
tiff to  the  defendant  of  teams  for  grad- 
ing work,  the  court  in  Smith  v.  Ohler 
(1907)  31  Ky.  L.  Rep.  1275,.  104  S.  W. 
995,  said  that  it  was  the  duty  of  the 
plaintiff  to  minimize  his  damages  so 
far  as  he  could  by  ordinary  care  in 
obtaining  other  suitable  employment 
for  his  teams.  This  statement,  how- 
ever, seems  unnecessary  to  the  deci- 
sion, the  appeal  being  by  the  defend- 
ant, and  the  court  affirming  the  judg- 
ment for  the  plaintiff. 

So,  the  proposition  that  one  who 
claims  damages  for  breach  of  contract 
arising  from  loss  of  time  and  the  use 
of  his  teams  must  show  that  they  were 
not  or  could  not  have  been  profitably 
employed  during  that  time,  seems  sup- 
ported by  Crescent  Stave  Co.  v.  Brown 
(1918)  181  Ky.  787,  205  S.  W.  937, 
where  the  plaintiff  sued  for  damages 
for  breach  of  a  contract  to  make  and 
deliver  staves  to  the  plaintiff  at  a  cer- 
tain place,  and  the  defendant  set  up  a 
claim  for  damages  by  reason  of  the 
plaintiff's  stopping  the  defendant's 
team  in  hauling  the  staves.  The  court 
said  that  the  evidence  introduced  by 
the  defendant  in  support  of  its  claim 
for  loss  of  time  of  teams  stopped  from 
hauling  staves  by  the  plaintiffs  in- 
spector was  insufficient  because  there 
was  no  showing  that  the  teams,  while 
stopped  from  hauling  staves,  were  not 
and  could  not  have  been  otherwise  as 
profitably  employed. 

In  an  action  for'  breach  of  a  con- 
tract to  hire  the  plaintifTs  two  boats 


for  a  certain  term  for  canal  repair 
work,  the  plaintiff  to  manage  the  boats 
himself  and  to  furnish  the  necessary 
men  and  teams,  it  was  held  in  Dunn 
V.  Allen  (1901)  59  App.  Div.  561,  67 
N.  Y.  Supp.  218,  that  the  measure  of 
damages  would  be  the  contract  price, 
with  certain  deductions,  less  also  any 
sum  which  the  plaintiff,  his  teams,  and 
boats  earned,  or  by  the  exercise  of 
reasonable  diligence  could  have 
earned,  in  other  employment  during 
the  contract  period. 

Among  possibly  other  cases  to  the 
effect  that  damages  for  breach  of  a 
contract  to  furnish  freight  for  a  ves- 
sel may  be  reduced  or  mitigated  by 
showing  that  the  shipowner  procured 
other  freight,  or  by  the  exercise  of 
reasonable  diligence  could  have  done 
so,  are  Dalbeattie  S.  S.  Co.  v.  Card 
(1893)  59  Fed.  159;  Leblond  v.  Mc- 
Near  (1900)  104  Fed.  826,  affirmed  in 

(1903)  61  C.  C.  A.  564,  123  Fed.  384; 
Cornwall  v.  J.  J.  Moore  &  Co.  (1903) 
125   Fed.   646,    later   proceedings    in 

(1904)  132  Fed.  868,  affirmed  in  (1906) 
75  C.  C,  A.  180,  144  Fed.  22;  Utter  v. 
Chapman  (1869)  88  Cal.  659 ;  Greene- 
baum  V.  Smith  (1921)  —  Cal.  App.  — , 
.197  Pac.  675;  Bailey  v,  Bamon  (1854) 
8  Gray  (Mass.)  92;  Dean  v.  Ritter 
(1853)  18  Mo.  182;  Ashburner  v.  Bal- 
chen  (1852)  7  N.  Y.  262;  Shannon  v. 
Comstock  (1839)  21  Wend.  (N.  Y.) 
457;  Hecksher  v.  McCrea  (1840)  24 
Wend.  (N.  Y.)  304;  Medbery  v.  Sweet 
(1851)  3  Chand.  (Wis.)  321,  3  Pinney, 
210. 

It  may  be  observed  that  these  cases, 
at  least  so  far  as  the  contract  con- 
templated shipment  by  a  special  ves- 
sel, come  within  the  general  rule  as  to 
contracts  which  require  the  personal 
services  of  the  other  party  or  the  use 
of  a  specific  instrumentality. 

The  rule  is  frequently  stated,  as  in 
Greenebaum  v.  Smith  (1921)  —  Cal. 
App.  — ■,  197  Pac.  675,  supra,  as  fol- 
lows :  "In  actions  against  the  charter- 
er of  a  ship  for  a  total  breach  of  his 
contract,  such  measure  is  the  net 
amount  which  would  have  been  earned 
by  the  vessel  under  the  charter,  less 
the  net  amount  earned,  or  which  might 
with  reasonable  diligence  have  been 
earned,  by  the  vessel  during  the  time 
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required  for  the  performance  of  the 
voyage  named  in  such  contract  of 
charter." 

If.  Logging  tttid  Umber  contraets. 

There  are  a  number  of  cases  of  this 
class  which  illustrate  well  the  applica- 
tion of  the  rule  above  stated  where  the 
contract  does  not  call  for  personal 
services. 

Thus,  in  an  action  for  breach  of  a 
contract  whereby  the  plaintiff  agreed 
to  pull  all  the  stumps  on  the  land  of 
the  defendant  and  to  clear  the  land 
at  a  certain  price  per  stump,  it  was 
held  in  Nilson  v.  Morse  (1881)  52  Wis. 
240,  9  N.  W.  1,  that  the  rule  applicable 
to  contracts  for  personal  services  did 
not  apply,  and  that  the  measure  of 
damages  was  not,  therefore,  the  differ- 
ence between  the  contract  price  and 
the  sum  which  the  plaintiff  actually 
received  from  other  employment  dur- 
ing the  time  he  would  have  been  em- 
ployed in  completing  the  work  in 
question,  but  was  the  profits  which  he 
would  have  realized  had  he  been  per- 
mitted to  perform  the  work. 

And  for  breach  of  a  contract  by 
which  the  plaintiff  agreed  to  cut,  haul, 
and  deliver  to  the  defendant  all  the 
logs  of  a  specified  size  growing  on  cer- 
tain lands,  at  a  fixed  price,  the  breach 
alleged  being  that  the  defendant,  aft- 
er the  plaintiff  had  begun  work  under 
the  contract,  compelled  him  to  aban- 
don the  same  and  refused  perform- 
ance, it  was  held  that  the  measure  of 
damages  was  the  profits  which  the 
plaintiff  would  have  made,  and  that 
evidence,  offered  in  mitigation  of  dam- 
ages, was  properly  excluded  of  anoth- 
er logsring  contract  made  by  the  plain- 
tiff with  another  party  after  the 
breach  of  the  contract  with  the  de- 
fendant. Allen  V.  Murray  (1894)  87 
Wis.  41,  57  N.  W.  979.  It  was  said  that 
the  contract  was  not  one  for  personal 
services,  and  it  did  not  appear  but 
that  plaintiff  might  have  obtained 
means  and  resources  with  which  to 
perform  both  contracts. 

It  was  held  that  the  doctrine  of 
minimizing  damages  did  not  apply; 
and  that  the  court,  therefore,  prop- 
erly refused  an  instruction  that  the 
plaintiff  should   not*  be  allowed  for 


any  damages  that  he  could  have  avoid- 
ed by  reasonable  effort  if  the  defend- 
,  ant  was  at  fault  in  breaching  the  con- 
tract, where  the  plaintiff  undertook  to 
furnish  a  sawmill,  engine,  teams,  etc., 
for  the  manufacture  into  lumber  of 
certain  timber  on  the  defendant's  land, 
under  an  arrangement  for  a  division 
of  operating  expenses  and  a  share  in 
the  output  of  the  mill.  McKinnon  v. 
Porter  (1917)  —  Tex.  Civ.  App.  — , 
192  S.  W.  1112. 

So,  where  one  agreed  to  manufac- 
ture timber  into  ties,  at  a  certain  price 
per  tie,  and  was  prevented  from  com- 
pleting the  .contract  by  the  other 
party,  it  was  held  that  he  was  not 
obliged  to  use  diligence  to  obtain  other 
employment  in  order  to  mitigate  his 
damages,  since  he  had  not  agreed  to 
perform  personal  services,  but  could 
have  had  the  ties  made  by  someone 
employed  by  him  for  that  purpose. 
Horn  v.  Carroll  (1906)  28  Ky.  L.  Rep. 
839,  90  S.  W.  559. 

In  R.  Burleigh  &  Sons  v.  Overton 
(1917)  173  Ky.  70,  190  S.  W.  472,  the 
court  called  attention  to  the  fact  that 
the  contract  in  question  by  an  owner 
of  timber  to  sell  and  deliver  all  timber 
of  a  certain  kind  was  not  one  for  per- 
sonal services  where  the  party  in- 
jured in  person  or  property  was  re- 
quired to  exercise  reasonable  care  and 
diligence  to  avoid  loss  or  to  minimize 
a  resulting  damage. 

The  rule  requiring  one  to  use  rea- 
sonable efforts  to  obtain  other  employ- 
ment in  order  to  minimize  damages 
was  held  inapplicable,  in  Stearns  Lum- 
ber Co.  v.  Inman  (1913)  154  Ky,  251, 
157  S.  W.  23,  to  a  contract  by  which 
the  plaintiff  agreed  to  cut  and  haul  a 
certain  quantity  of  timber  for  the  de- 
fendant, at  a  specified  price,  the  court 
saying  that  the  contract  was  not  one 
for  personal  services,  and  that  there- 
fore the  failure  of  the  plaintiff  to  use 
due  diligence  to  secure  other  employ- 
ment could  in  no  way  affect  his  right 
to  recover  for  a  breach  of  the  contract. 

So,  the  rule  has  been  held  inappli- 
cable to  a  contract  by  which  the  plain- 
tiff agreed  to  saw  a  certain  quantity 
of  timber  for  the  defendant,  the 
breach  being  that  the  defendant  re- 
fused  to   furnish   the  timber,    there 
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I>ein8:  nothing  to  show  that  the  plain- 
tiff was  to  give  the  sawing  his  person- 
al attention,  or  that  he  was  prohibited 
from  sawing  for  others  at  the  same 
time.  Owensboro  Shovel  &  Tool  Co. 
V.  Moore  (1913)  164  Ky.  431,  157  S. 
W.  1121. 

It  was  held  also  in  Sullivan  v.  Mc- 
Millan (1896)  37  Fla.  134,  56  Am.  St. 
Rep.  239,  19  So.  346,  that  the  rule  did 
not  apply  to  a  contract  by  which  the 
plaintiff  agreed  to  deliver  to  the  tes- 
tator of  the  defendants  all  the  logs  of 
certain  dimensions  growing  upon  the 
testator's  land,  the  breach  alleged 
being  that  the  defendants  refused  to 
receive  the  logs,  there  being  nothing  in 
the  contract  to  show  that  its  execution 
required  all  or  any  great  portion  of 
the  time  or  personal  attention  of  the 
plaintiff,  or  that  it  was  impracticable 
for  him  to  be  engaged  in  other  busi- 
ness and  the  performance .  of  other 
contracts  contemporaneously  with  the 
performance  of  the  contract  in  con- 
troversy. It  appeared  that  it  would 
have  taken  the  plaintiff  two  years 
from  the  time  the  contract  was  broken 
to  have  completed  it,  and  that  after 
the  breach,  he  engaged  in  the  work  of 
delivering  logs  under  other  contracts 
to  other  parties.  The  defendants 
sought  to  prove  the  profits  made 
through  the  plaintiff's  labor  and  the 
use  of  his  teams  in  such  other  work 
during  the  time  it  would  have  taken 
him  to  perform  his  contract  with  the 
defendants,  but  this  evidence  was  held 
properly  excluded. 

And  in  an  action  for  breach  of  a 
contract  by  which  the  plaintiff  agreed 
to  drive  logs  for  the  defendant,  it 
was  held  in  Beckette  v.  Kinner  (1915) 
167  Ky.  335,  180  S.  W.  530,  that  the 
petition  was  not  demurrable  because 
it  failed  to  allege  that  after  the  breach 
of  the  contract  the  plaintiff  used  rea- 
sonable diligence  to  obtain  other  em- 
plojrment,  but  failed  to  do  so ;  the  court 
saying  that  this  was  not  a  case  of 
master  and  servant  or  principal  and 
agent,  based  on  a  breach  of  a  contract 
for  personal  services,  but  was  a 
breach  of  an  ordinary  contract,  where 
no  such  relation  existed,  and  where 
the  plaintiff  had  the  right  to  do  the 


work  himself,'  or  obtain  others  for  that 
purpose. 

And  where  the  plaintiffs  sued  for 
breach  of  a  contract  to  purchase  lum- 
ber to  be  gotten  out  and  delivered  by 
them  to  the  defendant  lumber  com- 
pany, which  repudiated  the  contract 
before  the  plaintiffs  had  sawed  any  of 
the  lumber,  but  after  they  had  pur- 
chased the  logs  out  of  which  it  might 
be  sawed,  it  was  held  that  the  meas- 
ure of  damages  was  the  profits  which 
the  plaintiffs  would  have  made  on  the 
contract  had  they  been  permitted  to 
perform  it,  and  not  the  difference  be- 
tween the  contract  price  and  that  at 
which  the  plaintiffs  afterwards  sold 
the  lumber.  Cameron  v.  White  (1889) 
74  Wis.  425,  6  L.R.A.  493,  53  N.  W. 
155. 

But,  under  statutory  provisions  (not 
fully  set  out),  the  court  in  Mimms  v. 
J.  L.  Betts  Co.  (1911)  9  Ga.  App.  718, 
72  S.  E.  271,  held  that  if,  by  the  exer- 
cise of  ordinary  care  and  diligence, 
the  plaintiff  could  have  employed  his 
teams  profitably  in  other  work,  it  was 
his  duty  to  do  so  in  order  to  mitigate 
damages,  where  a  contract  was  made 
by  which  the  plaintiff  was  to  cut  and 
haul  logs  for  the  defendant,  and  place 
them  on  a  tramroad,  the  plaintiff  to 
use  for  that  purpose  as  many  teams, 
not  exceeding  seven,  as  he  should  be 
able  to  purchase.  The  contract  was 
to  continue  for  a  year;  and  it  appeared 
that  in  pursuance  of  the  contract  the 
plaintiff  purchased  five  teams  and  for 
several  months  proceeded  to  work  un- 
der the  contract.  The  court  said: 
"The  defendant,  having  breached  the 
contract  in  June  by  refusing  to  allow 
the  plaintiff  any  longer  to  perform,  be- 
came liable  for  such  damages  as  arose 
'naturally  and  according  to  the  usual 
course  of  things  from  the  breach,  and 
such  as  the  parties  contemplated, 
when  the  contract  was  made,  as  the 
probable  result  of  its  breach.'  Civ. 
Code  1910,  §  4895.  Under  the  particu- 
lar facts  in  this  case  the  plaintiff 
would  primarily  be  entitled  to  recover 
as  damages  the  gross  amount  he  would 
have  earned  with  his  teams  during  the 
remainder  of  the  period  throughout 
which  the  contract  was  to  continue, 
less  such  expenses  as  he  was  saved  by 
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reason  of  not  beins:  rec[uired  to  per- 
form the  contract.  However,  upon  the 
defendant's  breach  of  the  contract,  the 
plaintiff  became  in  duty  bound  to  less- 
en the  damages  as  far  as  practicable 
by  the  use  of  ordinary  care  and  dili- 
gence. Civ.  Code  1910,  §  4398.  It  con- 
sequently became  his  duty,  to  make  the 
deduction,  to  which  the  defendant 
would  be  entitled  under  the  measure  of 
damages  stated  above,  as  large  as  pos- 
sible; that  is,  it  was  his  duty  to  cut 
out  as  much  of  the  expenses  as  possi- 
ble, or  else  to  make  the  property  which 
was  causing  the  expense  earn  an  in- 
come as  an  offset  against  the  damages. 
If  it  were  not  for  this  duty  imposed  on 
the  plaintiff  of  lessening  damages,  he 
might  have  kept  his  teams  idle  until 
the  end  of  the  year  and  have  held  the 
defendant  liable  for  the  full  amount 
he  would  have  earned  by  performing 
the  contract;  for  it  costs  just  as  much 
to  keep  idle  teams  as  it  does  to  keep 
working  teams.  If  by  the  exercise  of 
ordinary  care  and  diligence  the  plain- 
tiff could  have  employed  his  teams 
profitably  in  other  work,  it  was  his 
duty  to  do  so."  A  later  appeal  is  re- 
ported in  (1914)  14  Ga.  App.  786,  82 
S.  E.  474. 

And  there  are  other  cases  in  which 
the  rule  as  to  mitigation  of  damages 
through  obtaining  other  employment 
has  been  properly  held  applicable, 
where  the  parties  evidently  contem- 
plated or  contracted  for  the  use  of  a 
particular  instrumentality  which 
could  not  be  devoted  to  other  use  con- 
sistently with  the  contract,  as  where 
the  owner  of  a  sawmill  contracted  to 
saw  logs  delivered  at  the  mill,  or 
where  the  contract  expressly  required 
the  personal  services  of  the  claimant 
for  damages. 

Thus,  it  was  held  in  Hopkins  v.  San- 
ford  (1879)  41  Mich.  243,  2  N.  W.  89, 
that  it  is  the  duty  of  a  mill  owner,  in 
case  of  a  breach  of  contract  by  one 
who  had  agreed  to  deliver  a  specified 
quantity  of  logs  at  the  mill  for  sawing, 
to  obtain  logs  from  other  sources,  if 
possible,  in  order  to  keep  the  mill  in 
operation  and  reduce  the  damages. 

And  where  the  owner  and  operator 
of  a  portable  sawmill  sued  for  breach 
pf  a  contract  by  which  he  was  to  re- 


move his  mill  to  the  defendants'  land 
and  saw  at  a  certain  price  a  specified 
quantity  of  logs  for  thexa,  to  be  fur- 
nished by  the  defendants,  the  breach 
alleged  being  that  they  failed  to  de- 
liver the  logs,  it  was  held  in  Heavilon 
V.  Kramer  (1869)  81  Ind.  241,  that  an 
instruction  was  erroneous  that  the 
plaintiff  was  entitled  to  recover  the 
amount  of  the  profits  which  he  would 
have  made  on  the  sawing  of  the  logs 
if  they  had  been  furnished.  The  court 
said  this  was  not  the  rule  of  damages, 
there  being  evidence  that  the  plaintiff 
need  not  have  allowed  his  mill  to  re- 
main idle,  since  other  employment  was 
offered;  that  this  rule  would  give  him 
more  than  compensatory  damages, 
which  the  case  was  not  of  a  nature  to 
warrant. 

Also  where  a  contract  to  cut  and 
haul  logs  to  a  lumber  mill,  and  to 
transport  the  lumber  to  a  certain 
point,  expressly  required  the  personal 
attention  of  the  promisor,  who  was  to 
furnish  the  necessary  hands,  teams, 
an4  wagons,  it  was  held  in  Madison- 
Jackson-Estill  Lumber  &  Development 
Co.  V.  Coyle  (1915)  166  Ky.  108,  178  S. 
W.  1170,  that  for  breach  of  a  contract 
by  the  other  party,  damages  could  not 
be  recovered  for  loss  resulting  from 
the  nonuse  of  teams  and  equipment 
subsequent  to  the  breach,  where  the 
evidence  failed  to  show  his  inability 
.to  obtain  other  work  for  his  teams, 
or  that  he  was  reasonably  diligent  in 
attempting  to  obtain  such  work.  The 
court,  however,  does  not  discuss  the 
point  under  consideration. 

And  it  was  held  in  Frazier  v.  Clark 
(1889)  88  Ky.  260,  10  S.  W.  806,  11  S. 
W.  83,  that  nominal  damages  only 
should  have  been  awarded  for  breach 
of  a  contract  by  which  the  plaintiffs 
agreed  to  saw  for  the  defendant  all 
the  timber  on  a  certain  tract  of  land, 
at  a  specified  rate,  the  plaintiffs  to  be- 
gin sawing  on  a  certain  day  and  to 
continue  until  they  completed  their 
contract,  and  to  saw  exclusively  for 
the  defendants  until  the  timber  was 
exhausted,  where,  although  the  plain- 
tiffs had  purchased  a  mill  and  the  de- 
fendant had  refused  to  permit  them  to 
perform  the  contract,  it  appeared  that 
they  at  once  proceeded  to  saw  for  oth- 
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era,  and  operated  the  mill  continuously 
for  seven  months  until  they  sold  1^ 
making  as  much  or  more  profit  than  if 
there  had  been  no  violation  of  the  con- 
tract. The  court  said:  "They  had 
equally  as  profitable  employment  in 
the-  same  county  and  neighborhood, 
and  therefore  lost  nothing,  looking  to 
their  own  testimony.  .  .  .  The  prin- 
ciple governing  this  case  is  similar  to 
that  in  regard  to  contracts  for  person- 
al service.  .  .  .  Here  the  appellant 
had  contracted  for  the  service  of  the 
appellees,  in  connection  with  the  op- 
eration of  their  mill,  for  such  a  time  as 
would  enable  them  to  saw  the  timber 
on  his  farm,  the  use  of  the  mill  to  be 
applied  to  the  sole  purpose,  and  no 
other,  without  the  consent  of  the  ap- 
pellant. .  .  .  If  A,  with  his  machine, 
undertakes  to  thresh  the  grain  of  B 
on  a  named  day,  at  a  fixed  price  per 
bushel,  and  B  declines  to  permit  the 
work  to  be  done,  it  does  not  follow  as 
a  matter  of  law  that  A  can  recover  the 
contract  price,  less  the  costs  of  his 
hands,  as  his  damages.  If  he  should 
employ  his  machine  in  threshing  a  like 
quantity  of  grain  for  others  on  the 
same  day,  with  no  loss  of  time  or  in- 
convenience by  reason  of  B's  conduct, 
the  injury  is  nominal  only." 

So  the  special  terms  of  the  contract 
controlled  the  decision  in  Studdard  v. 
Carter  (1919)  120  Miss.  246,  82  So.  70. 
Where  a  contract  for  the  sawing  of 
timber  provided  that  the  mill  owner 
should  not  purchase  timber,  either 
standing  or  in  logs,  from  anyone  else 
during  the  time  he  was  employed  to 
cut  the  timber  in  question,  and  that 
if  other  timber  were  offered  to  him  he 
should  submit  the  offer  to  the  other 
party  to  the  contract,  and,  if  the  pur- 
chase were  made,  it  should  be  made  by 
such  other  party's  direction.  The 
court  held  that  the  owners  of  timber 
who  had  breached  the  contract  were 
not  in  a  position  to  invoke  the  rule 
that  the  mill  owner's  damages  should 
be  reduced  by  such  sums  as  he  could, 
with  reasonable  diligence,  have  earned 
by  taking  other  contracts,  in  the  ab- 
sence of  any  notice  by  them  that  they 
were  willing  for  the  mill  owner  to 
make  such  contracts.  The  court  said 
it  was  the  duty  of  the  timber  owners. 


if  they  were  willing  that  the  other 
party  should  make  such  contracts,  to 
give  him  notice  to  that  effect. 

In  Snell  v.  Remington  Paper  Go. 
(1906)  102  App.  Div.  138,  92  N.  Y. 
Supp.  843,  the  court  held  that,  in  as- 
sessing damages  sustained  by  a  mill 
owner  for  breach  of  a  contract  by  the 
defendant  to  deliver  logs  for  sawing, 
the  value  of  the  plaintiff's  time  in  per- 
sonally supervising  the  mill,  from 
which  work  he  was  relieved  by  the 
breach  and  so  enabled  to  perform  oth- 
er work,  should  be  taken  into  consid- 
eration. The  plaintiff's  evidence 
showed  in  this  case  that  after  the  mak- 
ing of  the  contract  he  was  at  the  mill 
nearly  half  the  time,  but  the  referee, 
in  assessing  damages,  erroneously 
failed  to  charge  up  to  the  expense  of 
doing  the  work  anjrthing  for  the  plain- 
tiff's own  time  in  overseeing  the  mill 
and  the  work. 

And  where  the  plaintiff  sued  for 
breach  of  a  contract  by  which  he  was 
to  construct  a  boat  and  recover  drifted 
and  sunken  logs  for  the  defendant,  at 
a  certain  price  per  log,  it  was  held  in 
Bunham  v.  Orange  Lumber  Co.  (1910) 
59  Tex.  Civ.  App.  268,  125  S.  W.  89, 
that  in  computing  the  damages  it  was 
proper  to  deduct,  as  part  of  the  ex- 
pense of  carrying  out  the  contract,  a 
reasonable  compensation  for  the  serv- 
ices of  the  plaintiff,  confining  this, 
howeyer,  to  such  services  as  he  would 
have  personally  rendered  in  the  mat- 
ter. 

Attention  is  called,  also,  to  Long  v. 
McCauley  (1887)  —  Tex.  — ,  3  S.  W. 
689,  where,  in  an  action  for  breach  of 
a  contract  by  which  the  plaintiff  was 
to  float  and  deliver  logs  for  the  de- 
fendants, the  court  held  that  the 
measure  of  damages  was  the  contract 
price,  less  the  cost  to  the  plaintiff  of 
performance,  this  cost  including  the 
value  of  his  own  services. 

o.  Contracts  relating  to  mines  and  quar- 
ries. 

In  an  action  for  breach  of  contract 
by  which  the  plaintiff  agreed  to  re- 
move the  remaining  coal  from  the  de- 
fendant's mines  it  was  held  in  Saga- 
more Coal  Co.  v.  Clark  ^1908)  38  Ky. 
L.  Rep.  184,  109  S.  W.  349,  that  an  in- 
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struction  was  properly  refused  which 
required  the  jury  to  find  for  the  de- 
fendant if,  during  the  time  the  plain- 
tiffs would  have  been  engaged  in  work- 
ing the  mine  except  for  the  defendant's 
violation  of  the  contract,  they  obtained 
and  performed  other  mining  work 
which  paid  them  as  much  as  they 
would  have  made  by  way  of  profits  in 
working  the  defendant's  mine. 

And  it  was  held  that  the  rule  requir- 
ing reasonable  effort  to  obtain  other 
employment  did  not  apply  where  the 
plaintiff  agreed  to  "mine  and  prepare 
ready  for  the  wagons  all  the  fluor 
spar"  in  a  certain  portion  of  the  de- 
fendant's mines,  and  agreed  to  "leave 
the  collar  around  the  main  shaft,  and 
to  timber  up  the  ground  in  a  substan- 
tial manner,  using  timbers  of  good 
quality,  sufficient  to  hold  the  ground 
except  in  cases  of  accident  or  from  the 
rotting  of  the  timbers,"  the  plaintiff 
agreeing  to  furnish  everything  neces- 
sary for  the  mining  operations  except 
machinery  and  tools,  which  the  de- 
fendant agreed  to  furnish  under  cer- 
tain conditions.  Harness  v.  Kentucky 
Fluor  Spar  Co.  (1912)  149  Ky.  65,  147 
S.  W.  934,  Ann.  Cas.  1914A,  803.  The 
trial  court  held  that  the  agreement 
was  to  perform  labor  personally,  and 
not  an  undertaking  by  a  contractor  to 
have  the  labor  performed  through  oth- 
ers, and  reached  the  conclusion  ac- 
cordingly that  the  petition  was  defec- 
tive because  it  failed  to  allege  that  the 
plaintiff  sought  and  failed  to  find  other 
employment  during  the  time  he  would 
have  been  engaged  in  carrying  out  the 
contract  sued  on.  It  was  held  that 
this  ruling  was  erroneous  because  the 
contract  was  not  one  requiring  per- 
sonal services. 

And  that,  if  the  contract  does  not 
require  personal  services,  the  rule  as 
to  mitigation  of  damages  through  ac- 
cepting other  employment  does  not  ap- 
ply, seems  implied  in  Raven  Red  Ash 
Coal  Co.  V.  Herron  (1912)  114  Va.  103, 
75  S.  E.  752,  where,  in  an  action  by  a 
contractor  who  had  entered  into  an 
agreement  to  mine  coal  in  the  defend- 
ant's mines,  it  appeared  that,  after  the 
plaintiff  ceased  work  under  the  "con- 
tract, he  obtained  other  work  at  a 
fixed  sum  per  month;  and  the  court 


said  that  this  item,  of  course,  should 
be  considered  in  ascertaining  the  dam- 
ages, since  it  was  clear  from  the  con- 
tract that  the  plaintiff  was  to  give  the 
work  his  personal  attention. 

Where,  but  for  the  defendant's 
breach  of  contract  to  furnish  trans- 
portation, the  plaintiff,  a  coal  mining 
company,  would  doubtless  have  sold 
just  the  particular  quantity  of  coal 
more  than  it  did,  the  fact  that  prices 
of  coal  advanced  and  the  company 
was  able  to  sell  this  quantity  at  an 
excess  over  the  contract  price  was 
held  in  Hughes  v.  Chesapeake  &  O. 
Coal  &  Coke  Co.  (1921)  —  C.  C.  A. 
— ,  269  Fed.  589,  not  to  diminish  the 
damages.  The  company  was  engaged 
in  the  business  of  mining,  selling,  and 
shipping  coal;  it  maintained  a  large 
reservoir  of  coal  at  a  certain  point 
from  which  it  drew  indiscriminately 
to  fulfil  its  contracts  as  transportation 
was  available,  contracting  for  sale 
with  reference  to  quantity  and  grade 
and  not  with  reference  to  any  partic- 
ular coal.  It  appeared  that  deliveries 
were  limited  by  transportation  facili- 
ties rather  than  by  the  company's  sup- 
ply of  coal.  The  court  said  it  was 
readily  seen  that  this  was  not  a  case 
where  a  vendor,  after  refusal  by  the 
vendee  to  accept  specific  goods  con- 
tracted for,  disposed  of  them  to  some- 
one else,  where  his  damages  would  be 
the  difference  between  the  contract 
and  the  resale  price. 

And  it  was  held  that  the  rule  requir- 
ing one  to  use  reasonable  effort  to  ob- 
tain other  contracts  in  order  to  mini- 
mize damages  for  breach'  of  contract 
was  not  applicable  where  the  owner 
of  a  stone  quarry  agreed  to  furnish 
a  contractor  a  certain  quantity  of 
broken  rock  at  a  specified  price,  the 
contractor  having  refused  to  receive 
the  same.  Hollerbach  &  M.  Contract 
Co.  V.  Wilkins  (1908)  130  Ky.  51, 112  S. 
W.  1126.  The  court  said:  "Where 
there  is  a  contract  for  personal  serv- 
ices, and  there  is  a  breach,  the  party 
whose  services  are  to  be  engaged  may 
not  sit  down  and  supinely  permit  the 
amount  of  his  damages  to  grow.  It  is 
his  duty  to  seek  employment  else- 
where, and  the  other  party  is  only  lia- 
ble to  the  extent  of  the  injury  after 
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the  exercise  of  ordinary  diligence  by 

the  complainant  to  obtain  other  em- 
ployment still  leaves  him  a  sufferer  by 
reason  of  the  breach.  In  the  case  in 
hand  the  appellee  had  a  rock  quarry, 
and,  although  it  might  be  true  that 
he  could  have  sold  4,000  cubic  yards 
of  rock  to  another  party,  that  would 
not  have  diminished  his  damages  in 
not  being  allowed  to  carry  out  his  con- 
tract with  appellant,  because  he  was 
entitled,  if  he  could,  to  sell  all  the  rock 
in  his  quarry;  and  it  in  no  wise  mini- 
mized the  damages  he  may  have  sus- 
tained by  the  breach  of  appellant's 
contract  that  he  might,  perchance, 
have  sold  4,000  yards  of  broken  rock 
to  someone  else.  This  is  quite  differ- 
ent from  a  contract  for  personal  serv- 
ices. There  the  contract  cannot  be 
performed  for  two  different  parties, 
and,  when  the  employer  refuses  to 
carry  out  his  contract  for  the  per- 
sonal services  of  the  servant,  the  lat- 
ter must  look  for  another  employer,' 
and  thus  reduce  the  damages  arising 
from  the  breach  as  much  as  possible. 
We  do  not  mean  to  be  understood  as 
limiting  the  application  of  the  prin- 
ciple of  avoidance  of  damages  to 
breaches  of  contracts  for  personal 
service;-  on  the  contrary,  the  rule  is 
of  much  broader  application,  and  it 
would,  perhaps,  not  be  going  too  far 
to  say  that  the  duty  of  those  com- 
plaining of  violations  of  contracts  to 
minimize  their  damages  as  much  as 
the  exercise  of  reasonable  diligence 
will  accomplish  is  the  general  rule  ap- 
pertaining to  the  right  to  recover  dam- 
ages therefor.  The  complainant 
should  reduce  his  damages  whenever 
the  principle  can  be  applied  without 
sacrificing  any  substantial  right.  .  .  . 
Appellee  was  entitled  to  enjoy  the 
benefit  of  the  profits  of  his  contract 
with  appellant,  and,  if  he  could  have 
made  as  beneficial  a  contract  with  an- 
other, he  was  entitled  to  the  benefits 
of  that  also.  In  other  words,  he  was 
entitled  to  carry  forward  as  many  such 
contracts  as  he  could  make,  and,  if 
he  succeeded  in  making  more  than  one, 
he  was  entitled  to  both  profits.  Re- 
ceiving the  profits  of  one  such  contract 
would  not  tend  to  recoup  his  loss  by- 
reason  of  the  breach  of  another." 


d.  Building  and  eonstructton  Qontraots. 

The  rule  as  to  the  duty  to  mitigate 
damages  by  obtaining  other  employ- 
ment or  other  contracts  was  held  in- 
applicable in  Graves  v.  Hunt  (1887)  8 
N.  Y.  S.  R.  808,  where  a  contractor 
undertook  to  build  a  barn,  and  sued 
for  damages  for  breach  of  the  con- 
tract, since  the  work  might  be  done  by 
his  employees,  under  his  superintend- 
ence, and  need  not  be  done  by  him 
personally,  and  he  could  therefore 
carry  on  the  construction  of  several 
buildings  at  the  same  time,  and  be  en- 
titled to  the  profits  which  he  could 
make  upon  each. 

And  it  was  held  in  Olds  v.  Mapes- 
Reeve  Constr.  Co.  (1900)  177  Mass.  41, 
58  N.  E.  478,  that  profits  made  by  a 
subcontractor  who,  after  a  breach  of 
his  contract  by  the  original  contractor, 
entered  into  an  agreement  with  the 
'owner  to  complete  that  part  of  the 
jwork,  should  not  be  considered  in  dim- 
inution of  damages,  in  an  action  by  the 
subcontractor  against  the  contractor 
for  the  breach.  The  court,  after  stat- 
ing the  rule  applicable  under  a  con- 
tract for  personal  services  requiring 
the  employee  who  is  wrongfully  dis- 
charged to  mitigate  damages  by  ob- 
taining other  employment  if  possible, 
said:  "But  there  is  this  difference  be- 
tween the  case  of  one  who  is  dis- 
charged while  under  a  contract  to  ren- 
der personal  services,  and  a  case  like 
the  present.  In  the  former  case  the 
person  discharged,  whose  personal 
services  come  back  to  him,  is  bound  to 
dispose  of  them  in  a  reasonable  way, 
so  as  to  make  the  damages  to  the  other 
party  not  unreasonably  large,  while, 
in  a  case  like  the  present,  one  deprived 
of  his  contract  is  under  no  obligation 
to  enter  into  new  contracts  with  a  view 
to  make  profits  for  the  other  party.  In 
a  contract  of  the  kind  before  the  court, 
personal  services  are  not  necessarily 
included.  The  labor  or  supervision 
may  be  personally  performed  by  the 
contractor  or  may  be  furnished 
through  agents  or  employees.  .  .  . 
The  plaintiffs  were  at  liberty  to  leave 
this  work  entirely  to  the  care  of  hired 
servants,  and  to  take  as  many  other 
contracts  as  they  chose  elsewhere,  and 
to  give  their  personal  time  and  atten- 
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tion  to  any  occupation  that  they  might 
choose.  The  question  is,  whether  the 
profits  from  the  new  contract  with 
the  landowner  were  a  direct  result  of 
the  defendant's  breach  of  contract,  or 
whether  they  came  from  an  independ- 
ent, intervening  cause.  It  does  not 
appear,  and  it  is  not  to  be  assumed, 
that  the  plaintiffs  were  not  competent 
to  carry  on  several  contracts  at  one 
time,  and  the  making  of  profits  on  a 
new  contract  does  not  appear  to  be 
because  of  relief  from  the  obligations 
of  the  old  one.  There  is  usually  plenty 
of  work  to  be  contracted  for,  and  the 
addition  of  one  more  possible  job  for 
which  contractors  may  bid  does  not 
make  the  subsequent  contract  to  do 
the  work  a  direct  result  of  the  increase 
of  opportunities  for  work.  The  addi- 
tion of  a  new  piece  of  work  is  merely 
a  condition  of  the  subsequent  contract 
to  do  the  work,  and  not  a  direct  or 
proximate  cause  of  it.  .  .  .  If  the 
contract  had  resulted  in  a  loss  to  them, 
they  could  not  have  charged  the  de- 
fendant with  the  loss,  to  the  increase 
of  their  damages.  As  the  contract  re- 
sulted in  a  gain  to  them,  there  is  no 
reason  why  the  defendant  should  re- 
ceive this  gain  in  diminution  of  the 
damages  for  which  it  was  liable." 

But  in  an  action  for  breach  of  a 
building  contract,  where  the  plaintiffs 
had  undertaken  to  furnish  the  labor 
and  materials  and  erect  a  building  for 
the  defendants,  and  damages  were 
sought  for  loss  of  anticipated  profits, 
the  court  in  Ryan  v.  Miller  (1893)  52 
111.  App.  191,  stated  that  the  plaintiffs' 
recovery,  so  far  as  it  rested  upon  loss 
of  wages,  might  be  reduced  by  the  de- 
fendants by  showing  that  the  plain- 
tiffs did  earn,  or  could  reasonably  have 
earned,  wages  at  similar  employment, 
had  they  diligently  endeavored  to  se- 
cure such  work.  The  case  appears 
authority,  however,  only  for  the  prop- 
osition that  the  burden  of  proving 
such  matters,  in  order  to  reduce  dam- 
ages, is  upon  the  defendant  in  such 
a  case;  and  that,  where  there  is  no 
proof  to  show  that  the  contractor  did 
or  could  have  otherwise  employed  his 
time,  or  tending  to  show  what  com- 
pensation he  did  receive,  or  might 
havA  received,  during  the  time  he  was 


released  from  performing  the  work  in 
question,  any  reduction  of  damages  on 
account  of  other  work  was  properly 
disallowed.  The  decision  is  affirmed 
in  (1894)  153  III.  138,  38  N.  E.  642, 
'in  which  the  court,  without  passing 
on  the  question  whether  in  any  event 
in  such  contracts  damages  may  be 
reduced  by  showing  that  the  contrac- 
tor might  have  engaged  in  other  work 
after  the  breach,  said:  "The  defend- 
ants could  not  ask  for  a  mitigation  of 
the  plaintiffs'  damages  on  the  ground 
that  the  plaintiffs  were  relieved  from 
employing  their  time  in  and  about 
the  performance  of  the  contract,  with- 
out showing  afiirmatively  that  they 
either  had,  or  by  the  exercise  of  rea- 
sonable diligence  could  have,  em- 
ployed their  time  in  some  other  work, 
and  the  wages  or  profits  which  they 
had  or  might  have  thus  made.  No 
attempt  whatever  was  made  to  intro- 
duce any  evidence  on  that  point,  and 
there  was,  therefore,  no  basis  for  a 
mitigation  of  damages  by  charging 
the  plaintiffs  with  the  results  of  their 
labor  in  other  employments  during 
the  time  that  would  have  been  spent 
in  the  performance  of  their  contract 
with  the  defendants."  As  before  in- 
dicated, the  annotation  does  not  cover 
the  question  of  burden  of  proof. 

See  also  Cincinnati,  I.  St.  L.  &  C. 
R.  Co.  V.  Lutes  (Ind.)  under  III.  k, 
infra. 

The  doctrine  that  the  defendant  in 
an  action  for  a  breach  of  contract  of 
employment  may  mitigate  the  dam- 
ages by  showing  that  the  plaintiff 
might  have  protected  himself  by  en- 
tering into  other  employment  after  he 
was  prevented  by  the  defendant  from 
completing  his  contract  was  regard- 
ed in  Danley  v.  Williams  (1863)  16 
Wis.  582,  as  applicable  to  a  contract 
by  which  the  plaintiff  was  to  do  the 
carpenter  work  upon  a  house  for  a 
specified  sum. 

And  it  has  been  held  that  where  the 
contractor  sues  for  breach  of  a  con- 
struction contract  which  would  have 
required  a  series  of  years  for  its  per- 
formance, it  will  not  be  assumed  that 
he  and  his  machinery  and  implements 
nfrill  remain  idle  for  the  remaining 
years  of  the  contract  period,  but  that. 
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in  determining  damages,  considera- 
tion should  be  given  to  the  value  to 
the  contractor  of  being  released  from 
the  contract  and  of  having  control  of 
his  time  for  other  business.  McMas- 
ter  V.  State  (1888)  108  N.  Y.  542,  15 
N.  E.  417,  supra. 

So,  where  a  contractor  sues  for 
damages  for  refusal  of  the  other  party 
to  permit  him  to  perform  the  contract, 
a  deduction  "for  the  less  time  en- 
gaged" by  him  because  ot  the  breach 
has  been  regarded  as  proper.  See,  for 
example,  Insley  v.  Shepard  (1887)  81 
Fed.  869;  Danforth  v.  Tennessee  & 
C.  R.  Co.  (1890)  93  Ala.  614,  11  So.  60; 
Harris  v.  Faris-Kesl  Constr.  Co. 
(1907)  13  Idaho,  211,  89  Pac.  760;  Mc- 
Master  v.  State  (1888)  109  N.  Y.  542, 
15  N.  E.  417.  Attention  is  called,  al- 
so, in  this  connection,  to  United  States 
v.  Speed  (1869)  8  Wall.  (U.  S.)  77, 
19  L.  ed.  449,  although  that  case  did 
not  involve  a  building  or  construction 
contract,  in  which  the  court  said,  re- 
garding the  rule  for  the  measure  of 
<lamages :  "We  do  not  believe  that  any 
safer  rule,  or  one  nearer  to  that  sup- 
ported by  the  general  current  of  au- 
thorities, can  be  found  than  that 
adopted  by  the  court;  to  wit,  the  dif- 
ference between  the  cost  of  doing  the 
work  and  what  claimants  were  to  re- 
ceive for  it,  making  reasonable  deduc- 
tion for  the  less  time  engaged,  and  for 
release  from  the  care,  trouble,  risk, 
and  responsibility  attending  a  full  ex- 
ecution of  the  contract." 

In  Joske  Bros.  v.  Pleasants  (1897) 
15  Tex.  Civ.  App.  433,  39  S.  W.  586, 
the  court  held  that  the  measure  of 
damages  in  an  action  by  a  building 
contractor  for  breach  of  a  contract  to 
erect  a  building  for  the  defendants 
was  the  "difference  between  the  con- 
tract price  and  the  actual  cost  of  con- 
struction according  to  the  contract, 
less  the  value  of  the  contractor's  time 
(if  he  found  other  employment  in 
which  his  time  was  equally  or  more 
valuable)  that  would  have  been  em- 
ployed in  the  performance  of  the  con- 
tract." 

In  an  action  for  breach  of  a  con- 
tract whereby  the  plaintiff  was  to  su- 
perintend the  erection  of  a  school 
building  for  the  defendant,  where  it 


appeared  that  performance  of  the  con- 
tract would  have  occupied  the  plain- 
tiff's time  ^nly  for  a  few  hours  daily, 
the  court  in  Pond  v.  Wyman  (1851)  15 
Mo.  175,  held  that  the  contract  price 
constituted  the  measure  of  damages 
unless  the  defendants  showed  that  the 
damages  which  the  plaintiff  actually 
sustained  were  less  than  such  price. 
The  court  said:  "The  plaintiff,  who 
has  been  prevented  by  the  act  of  the 
defendant  from  receiving  the  com- 
pensation agreed  upon,  when  he  is 
without  fault,  is  entitled  to  ask  a  full 
indemnity,  and  the  onus  of  reducing 
the  recovery  is  properly  thrown  upon 
the  defendant.  ...  To  the  extent 
that  the  time  of  the  plaintiff,  which 
would  be  required  to  perform  his  con- 
tract, has  been  employed  in  business 
not  more  laborious,  and  equally  profit- 
able, it  is  evident  he  would  not  be  in- 
jured by  the  violation,  of  the  contract. 
Yet,  to  give  him  the  full  benefit  of 
his  contract,  he  must  be  entitled  to 
the  difference  in  advantage,  in  ease, 
and  profit,  between  the  service  he  was 
to  perform  and  the  business  substi- 
tuted for  that  service,  although  his 
whole  time  may  have  been  employed. 
If  a  portion  only  of  the  time  was  so 
employed,  then  the  same  rule  will  ap- 
ply to  the  reduction  for  such  portion, 
and  the  contract  price  will  furnish 
the  scale  of  compensation  for  the  time 
unemployed.  But,  if  for  any  of  the 
time  unemployed,  offers  of  employ- 
ment, within  the  range  of  his  general 
occupation,  and  in  the  same  region, 
were  made  to  him,  upon  reasonable 
terms,  such  offers  are  to  be  regarded 
as  equivalent  to  business  engaged  in 
and  performed,  and  should  have  the 
same  effect  in  reducing  the  damages." 
e.  Manufacturing  contracts,  generally. 

It  may  be  observed  that  the  annota- 
tion does  not  cover  the  general  ques- 
tion as  to  the  measure  of  damages, 
and  that  there  are  other  cases  on  that 
question,  not  included  herein,  which 
indirectly  might  be  regarded  as  sup- 
porting the  doctrine  of  some  of  the 
cases  cited  below. 

It  was  held  that  the  contract  was 
not  one  of  employment,  and  that  the 
earnings  of  the  plaintiffs  since  the 
breach  and  during  the  term  of  the 
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contract  should  not,  therefore,  be  tak- 
en into  consideration  in  mitigation  of 
damages,  where  the  plaintiffs  agreed 
to  manufacture  coats  at  a  certain 
price  per  coat  for  the  defendants,  who 
agreed  to  supply  cloth  and  material 
for  their  manufacture,  the  breach  al- 
leged being  that  the  defendants 
wrongfully  terminated  the  agreement 
and  refused  to  supply  the  materials. 
Simon  v.  Levinson  (1911)  126  N.  Y. 
Supp.  659.  The  court  said  that  it 
clearly  appeared  from  the  pleadings 
and  the  evidence  that  the  plaintiffs 
were  employed  as  contractors  to  man- 
ufacture coats,  the  nature  of  the  work 
called  for  by  the  contract  being  such 
that  a  certain  result  was  to  be  at- 
tained for  the  defendants,  irrespective 
of  any  personal  service  of  the  plain- 
tiffs. 

And  in  an  action  for  damages  for 
breach  of  a  contract  whereby  the 
plaintiff  agreed  to  manufacture 
barbed  wire  for  the  defendant  from 
plain  wire  to  be  furnished  by  the  lat- 
ter, which  it  refused  to  furnish,  re- 
sulting in  the  plaintiff's  mill  being 
closed  for  several  months,  it  was  held 
that  evidence  offered  for  the  defend- 
ant in  mitigation  of  damages,  tending 
to  show  that  the  plaintiff  could  have 
made  other  contracts  for  barbing  wire 
for  at  least  a  part  of  the  unexpired 
term  of  the  contract  at  the  same 
prices  which  the  defendant  agreed  to 
pay,  was  properly  excluded.  Crescent 
Mfg.  Co.  V.  Nelson  Mfg.  Co.  (1889) 
100  Mo.  325,  13  S.  W.  503.  The  court 
said :  "Where  a  servant  is  wrongfully 
discharged  during  his  term  and  lays 
his  damages  at  the  contract  wages  for 
the  balance  of  the  term,  it  is  general- 
ly held  that  evidence  may  be  intro- 
duced in  mitigation  of  damages  of 
what  he  might  have  earned  in  the  in- 
terim by  using  reasonable  efforts  to 
procure  other  employment.  So,  in  gen- 
eral, where  a  party  has  been  injured, 
or  damaged,  by  a  breach  of  a  contract, 
he  should  do  whatever  he  can  to  lessen 
the  injury.  Many  cases  asserting 
these  principles  of  law  are  cited  by 
the  defendant,  but  they  have  no  ap- 
plication to  the  case  in  hand.  The 
plaintiff  owned  its  factory  and  the  ma- 
chinery, and  the  contract  constituted 


no  such  relation  as  that  of  master  and 
servant.  It  had  the  right  to  make  aft 
few  or  as  many  other  contracts  as  it 
saw  fit  whilst  executing  the  contract 
with  defendant,  and  it  is  entitled  to 
the  profits  which  it  might  have  made 
on  this  particular  contract.  The  evi- 
dence offered  in  mitigation  of  dam- 
ages was  properly  excluded." 

The  fact  that  the  manufacturer,  aft- 
er breach  of  the  contract  to  produce 
certain  articles,  sold  the  goods  at  the 
agreed  price,  was  held  in  Pratt  v.  Auto 
Spring  Repairer  Co.  (1912)  116  C.  C. 
A.  261,  196  Fed.  495,  not  a  reason  for 
reduction  of  damages,  so  as  to  warrant 
a  departure  from  the  ordinary  rule 
in  such  cases,  that  the  measure  of 
damages  is  the  difference  between  the 
contract  price  and  the  cost  of  produc- 
tion, where  it  did  not  appear  that  the 
merchandise  was  of  a  peculiar  charac- 
ter for  which  there  was  no  convenient 
market.  The  court  said  that,  so  far 
as  appeared,  the  refusal  of  the  other 
party  to  the  contract  to  perform  it 
limited  the  manufacturer's  market  to. 
that  extent. 

But  where  a  manufacturer  of  auto- 
mobiles entered  into  a  contract  with 
a  machine  company  by  which  the  lat- 
ter was  to  furnish  materials,  with  cer- 
tain exceptions,  and  to  build  motors 
for  a  specified  sum,  it  was  held,  in  an 
action  by  the  company  for  breach  of 
the  contract,  that  evidence  was  admis- 
sible that  it  had  entered  into  other 
contracts  which  fully  occupied  its 
time,  and  that  therefore  it  had  sus- 
tained no  damages  from  the  breach. 
Harrington-Wiard  Co.  v.  Blomstrom 
Mfg.  Co.  (1911)  166  Mich.  276,  131  N. 
W.  559.  The  court  said:  "This  was 
proper  cross-examination.  It  was 
competent  and  material  to  show  upon 
cross-examination  of  this  witness  the 
terms  of  the  contract  with  the  Hupp 
Automobile  Company.  If  that  con- 
tract was  such  that  it  occupied  the 
entire  time^  and  force  employed,  of  the 
plaintiff,  and  the  profits  therefrom 
were  such  that  they  would  offset  the 
loss  of  profits  under  the  second  con- 
tract with  defendant,  it  had  the  right 
to  show  it,  as  bearing  on  the  question 
of  damages.  The  doctrine  is  well  set- 
tled that,   when   there   has   been   a 
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breach  of  contract,  the  injured  party 
must  do  all  in  his  power  to  diminish 
the  damages  suffered,  or  which  he  may 
suffer.  If  he  has  an  opportunity  to 
protect  himself  from  loss  and  does  not 
do  so,  he  cannot  be  heard  thereafter 
to  complain." 

So,  the  view  has  been  taken  that  if  a 
miller,  after  refusal  of  a  creditor  to 
deliver  corn  to  him  to  be  ground,  un- 
der a  contract  that  the  miller  should 
grind  enough  corn  to  pay  his  debt  at 
a  certain  price  per  bushel  of  the  meal 
delivered,  receives  from  other  persons 
«mplo3mient  more  or  less  lucrative  for 
the  machines  which  would  have  been 
occupied  in  grinding  the  corn,  or  by 
reasonable  effort  on  his  part  might 
have  received  such  employment,  the 
profit  that  was  or  might  have  been 
made  must  be  deducted  from  the  profit 
he  would  have  made  had  the  con- 
tract been  performed,  in  order  to 
ascertain  the  actual  damage  caused  by 
the  breach.  '  Oldham  v.  Kerchner 
(1878)  79  N.  C.  106,  28  Am.  Rep.  302. 

And  in  an  action  by  a  steel  company 
for  breach  of  a  contract  to  make  and 
deliver  steel  rails  to  the  defendant, 
which  the  latter  refused  to  accept  aft- 
er the  plaintiff  had  purchased  the  ma- 
terial but  before  it  had  manufactured 
the  rails,  it  was  held  in  Pittsburgh, 
Bessemer  Steel  Rail  Co.  v.  Hinckley 
(1883)  17  Fed.  584,  that  the  measure 
of  damages  was  the  profits  which  the 
steel  company  would  have  made,  less 
the  profit  realized  on  rails  which  the 
company  had  made  under  a  subsequent 
contract  for  another  party,  from  the 
material  purchased  for  the  defendant. 
The  decision  is  affirmed  in  (1887)  121 
U.  S.  264,  30  L.  ed.  967,  7  Sup.  Ct.  Rep. 
875,  the  Federal  Supreme  Court  ap- 
proving the  rule  adopted  as  to  the 
measure  of  damages.  But  the  ques- 
tion under  consideration  was  not  dis- 
cussed and  possibly  was  not  within 
the  mind  of  the  court. 

/.  Farming  contracts. 

The  authorities  which  involve  con- 
tracts relating  to  the  rental  of  farm 
land  are  not  in  accord.  If  the  con- 
tract requires  exclusive  personal  serv- 
ices, it  would  seem  that  the  rule  as  to 
mitigation  of  damages  would  be  ap- 


plicable; and  various  cases  support 
the  doctrine  that,  in  actions  for  breach 
of  contracts  for  the  raising  of  crops 
on  shares,  where  the  tenant  or  crop- 
per is  ousted  before  he  has  been  per- 
mitted to  raise  a  crop,  the  landowner 
may  show  in  mitigation  of  damages 
what  the  tenant  or  cropper  earned,  or 
by  reasonable  diligence  could  have 
earned,  in  other  business  or  employ- 
ment, presumably  of  the  same  general 
nature,  although  this  qualification  is 
frequently  not  stated.  T.  L.  Farrow 
Mercantile  Co.  v.  Riggins  (1915)  14 
Ala.  App.  529,  71  So.  963 ;  Gardenhire 
v.  Smith  (1882)  39  Ark.  280 ;  Somers  v. 
Musolf  (1908)  86  Ark.  97,  109  S.  W. 
1173;  Crews  v.  Cortez  (1908)  102  Tex. 
ni,  38  L.R,A.(N.S.)  713,  113  S.  W. 
523;  Rogers  v.  McGuffey  (1903)  — 
Tex.  Civ.  App.  — ,  75  S.  W.  817;  Wag- 
goner v.  Moore  (1907)  45  Tex.  Civ. 
App.  308,  101  S.  W.  1058;  Smith  v. 
Milam  (1911)  —  Tex.  Civ.  App.  — ,  143 
S.  W.  293;  Brooks  v.  Davis  (1912>  — 
Tex.  Civ.  App.  — ,  148  S.  W.  1107; 
Bost  V.  McCrea  (1914)  —  Tex.  Cfv. 
App.  — ,  172  S.  W.  561 ;  Taylor  v,  Jack- 
son (1915)  —  Tex.  Civ.  App.  — ,  180 
S.  W.  1142;  Lott  v.  Ballew  (1917)  — 
Tex.  Civ.  App.  — ,  198  S.  W.  645;  Ru- 
pert v.  Swindle  (1919)  —  Tex.  Civ. 
App,  — ,  212  S.  W.  671.  See  also  Rog- 
ers V.  McGuffey  (1903)  96  Tex.  565,  74 
S.  W.  753,  and  Brannen  v.  McCarley 
(1910)  —  Tex.  Civ.  App.  — ,  146  S.  W. 
299. 

In  Crews  v.  Cortez  (1908)  102  Tex. 
Ill,  38  L.R.A.(N.S.)  713, 113  S.  W.  523, 
the  court  held  that  in  determining  the 
damages  to  be  awarded  a  tenant  crop- 
ping on  shares,  who  is  wrongfully  ex- 
pelled from  property  before  the  crop 
is  matured,  there  must  be  deducted 
from  the  value  of  his  share  of  the  ma- 
tured crop  such  sums  as  himself  and 
the  members  of  his  family  turned  out 
of  employment  could,  by  reasonable 
diligence,  have  earned  elsewhere  dur- 
ing the  remainder  of  the  cropping 
period.  The  court  said  that  such  con- 
tracts so  far  partake  of  the  nature  of 
those  for  personal  services  as  to  make 
it  just  to  take  into  consideration  the 
principles  by  which  the  damages  for 
breaches  of  those  contracts  are  ascer- 
tained. 
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But  while  it  was  held  that  the  earn- 
ings of  the  lessee  after  the  breach 
should  be  taken  into  consideration  in 
computing:  damages,  it  was  held  that 
the  earnings  of  his  two  brothers 
should  not  be  deducted,  but  only  their 
cost  to  the  lessee,  where  the  contract 
for  lease  of  a  farm  on  shares  provided 
that  the  lessee  should,  with  his  family 
(which,  it  was  conceded,  included  the 
brothers),  give  his  and  their  entire 
time  to  the  management  of  the  farm. 
Somers  v.  Musolf  (1908)  86  Ark.  97, 
109  S.  W.  1173,  supra. 

The  rule  requiring  reasonable  ef- 
fort to  obtain  other  employment  was 
applied  in  T.  L.  Farrow  Mercantile  Co. 
V.  Riggins  (Ala.)  supra,  in  an  action 
for  breach  of  a  contract  by  which  the 
plaintiff  rented  land  on  shares,  and 
the  contract  was  repudiated  by  the 
other  party  after  the  crops  were  plant- 
ed, where  the  contract  required  the 
plaintiff's  personal  services.  The 
court,  after  observing  that  the  relation 
between  the  parties  was  that  of  ten- 
ants in  common,  and  that  the  contract 
was  not  one  of  hire,  within  the  mean- 
ing of  the  Code  so  as  to  give  the  plain- 
tiff a  lien  on  the  crops,  said:  "But 
since  the  contract,  as  alleged,  shows 
that  'the  plaintiff  was  to  do  the  work,' 
— not  to  have  it  done  or  to  furnish  the 
labor, — it  partakes  of  the  nature  of  a 
contract  for  personal  services,  the 
compensation  to  be  one  half  of  the 
crop;  and,  with  reference  to  a  diminu- 
tion of  the  damages,  so  far  as  other 
employment  is  concerned,  we  think  it 
proper  that  the  rule  applicable  to  the 
breach  of  a  contract  for  personal  serv- 
ices be  applied  to  it.  .  .  .  The  de- 
fendants should  be  permitted  in  the 
present  case  to  show,  in  diminution  of 
damages,  that  the  plaintiff  accepted,  or 
was  offered  at  the  same  place,  employ- 
ment of  the  same  general  nature,  or 
that  he  failed  to  make  reasonable  ef- 
fort to  obtain  such  employment  at  the 
same  place,  and  that  if  he  had  done 
so  such  employment  could  have  been 
obtained  by  him.  .  .  .  And  if  the 
plaintiff  accepted  employment  of  a  dif- 
ferent kind,  at  the  same  place  or  at  an- 
other place,  his  earnings  from  that 
employment  should  be  considered  in 
diminution  of  damages,  because,  if  he 


had  continued  under  the  contract,  the 
contemplated  return  from  his  services 
would  be  included  in  the  value  of  his 
one  half  of  the  crops  which  he  is  en- 
titled to  receive.  The  burden  of  proof 
as  to  these  matters  rests  on  the  de- 
fendant." 

And  in  other  cases  where  the  court 
held  that  in  assessing  the  damages  a 
deduction  should  be  made  of  the 
amount  which  the  lessee  earned,  or  by 
the  use  of  reasonable  diligence  might 
have  earned,  in  other  workj  after  the 
breach  and  during  the  term  of  the 
lease,  the  personal  services  of  the 
lessee  evidently  were  contemplated. 
Thus,  in  Waggoner  v.  Moore  (1907)  45 
Tex.  Civ.  App.  808,  101  S.  W.  1058,  su- 
pra, where  the  court  applied  the  rule 
indicated  in  determining  the  damages, 
the  contract,  in  addition  to  the  provi- 
sion that  the  tenants  were  to  plant, 
cultivate,  and  harvest  the  crops,  for  a 
share  thereof,  provided  that  the  land- 
owner should  furnish  them  a  house  in 
which  to  live,  also  supplies  for  them- 
selves and  their  teams  sufficient  to  en- 
able them  to  cultivate  and  gather  the 
crops. 

And  in  Somers  v.  Musolf  (Ark.)  su- 
pra, the  contract  was  one  whereby  the 
defendant  leased  his  farm  to  the  plain- 
tiff for  a  term  of  years  and  employed 
him  to  manage  and  cultivate  it,  it 
being  said  that  the  contract  seemed 
to  be  in  the  nature  both  of  a  lease  of 
the  lands  and  a  contract  for  hire  of  the 
services  of  the  plaintiff  and  his  family. 
It  will  be  observed  that  the  contract  in 
this  case  required  the  lessee,  with  his 
family,  to  give  his  and  their  entire 
time  to  the  management  of  the  farm. 

The  nature  of  the  contract  in  sev- 
eral other  cases  cited  above  may  be 
noted.  In  Bost  v.  McCrea  (1914)  — 
Tex.  Civ.  App.  — ,  172  S.  W.  561,  supra, 
the  landowner  agreed  to  furnish 
teams,  feed,  and  tools,  and  there  were 
provisions  for  care  of  the  horses  by 
the  cropper  and  for  cultivation  of  the 
land  in  a  workmanlike  manner. 

So,  in  Brooks  v.  Davis  (1912)  — 
Tex.  Civ.  App.  — ,  148  S.  W.  1107,  su- 
pra, the  lease  was  of  certain  land, 
with  residence,  the  landowner  agree- 
ing to  furnish  a  team,  tools,  and  seed, 
and  the  tenant  agreeing  to  cultivate 
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and  gather  the  crop  and  furnish  all 
labor  necessary  for  that  purpose. 

And  in  Smith  v.  Milam  (1911)  — 
Tex.  Civ.  App.  — ,  143  S.  W.  293,  supra, 
the  contract  provided  that  the  tenant 
should  furnish  the  labor  necessary 
to  cultivate,  harvest,  and  market  a 
crop,  and  that  the  landowner  should 
furnish  to  the  tenant  the  land,  togeth- 
er with  necessary  teams,  feed,  and  im- 
plements. 

In  Rogers  v.  McGuflfey  (1903)  — 
Tex.  Civ.  App.  — ,  75  S.  W.  817,  supra, 
the  court  approved  an  instruction  to 
the  effect  that  the  measure  of  dam- 
ages for  the  wrongful  ousting  of  the 
tenant  before  maturity  of  the  crop, 
where  the  contract  provided  that  the 
defendant  should  furnish  the  land, 
tools,  teams,  .''.nd  food  necessary  to 
make  a  crop,  and  should  receive  as 
compensation  cne  half  of  the  crops 
produced  on  the  land,  would  be  "the 
reasonable  market  value  of  one  half 
of  all  the  corn  and  cotton  which  plain- 
tiff would  be  reasonably  expected  to 
have  raised  upon  said  premises  dur- 
ing the  term  of  said  lease,  less  such 
amount  as  plaintiff  is  shown  to  have 
earned,  or  by  the  uie  of  reasonable 
diligence  he  might  have  earned,  by 
engaging  in  a  similar  or  different 
business  after  the  breach  of  said  con- 
tract." 

The  proposition  that  the  amount 
which  a  cropper  earned  after  his 
wrongful  discharge  should  be  consid- 
ered in  mitigation  of  damages  is  sup- 
ported by  the  language  of  the  court 
in  Gardenhire  v.  Smith  (1882)  39  Ark. 
280,  supra,  where  the  contract  evi- 
dently contemplated  personal  services 
in  making  a  crop  on  the  defendant's 
land  with  tools,  teams,  etc.,  furnished 
by  the  defendant. 

But  in  assessing  damages  for  the 
wrongful  ousting  of  a  tenant  on 
shares,  before  maturity  of  the  crops, 
the  court  in  Wendt  v.  Smith  (1921)  — 
Cal.  App.  — ,  194  Pac.  736,  held  that 
the  defendant  was  not  entitled  to  cred- 
it for  earnings  of  the  plaintiff  at  other 
work  after  the  breach  and  prior  to  the 
expiration  of  the  term  of  the  contract. 
It  was  said:  "The  lease  did  not  re- 
quire that  respondents  should  person- 
ally labor  upon  the  land.    It  was  not, 


therefore,  a  contract  for  personal 
services.  This  being  true,  appellant 
would  have  no  further  claim  upon 
their  time  or  services,  and  their  earn- 
ings, if  any,  would  not  be  involved  in 
a  consideration  of  the  damages  re- 
sulting to  them  from  a  breach  of  his 
contract."  The  contract  in  this  case 
provided  that  the  lessee  should  fur- 
nish all  labor  necessary  to  the  plant- 
ing, irrigating,  and  harvesting  of  the 
crops,  and  the  maintenance  of  ditches, 
etc. 

And  the  rule  requiring  the  plaintiff 
in  a  suit  for  breach  of  a  contract  of 
hire  to  show  that  he  has  not  been  able 
to  obtain  other  employment  was  held 
to  have  no  application,  in  Fagan  v. 
Vogt  (1904)  35  Tex.  Civ.  App.  528, 
80  S.>W.  664,  in  an  action  by  tenant  on 
shares  against  the  landowner  for  con- 
version of  the  crop. 

In  a  number  of  other  cases,  the  fact 
that  the  lessee  could  have  obtained, 
or'  did  obtain,  other  land,  has  been 
held  immaterial. 

Thus,  in  Taylor  v.  Bradley  (1868) 
39  N.  Y.  129,  100  Am.  Dec.  415,  where, 
on  the  defendant's  refusal  to  permit 
occupancy  of  his  farm  under  a  con- 
tract between  him  and  the  plaintiff, 
the  latter  procured  another  farm  and 
removed  thereto,  the  court,  in  an  ac- 
tion for  damages  for  breach  of  the 
contract,  held  that  the  measure  of 
damages  was  the  value  to  the  plaintiff 
of  the  contract ;  and  that  the  fact  that 
he  had  hired  another  farm  and  in- 
curred expenses  in  removing  thereto 
was  immaterial.  The  opinion  discuss- 
es largely  the  question  of  the  relation- 
ship of  the  parties  under  the  contract; 
since  the  measure  of  damages  depend- 
ed on  the  question  whether  the  rela- 
tionship was  that  of  lessor  and  lessee 
or  master  and  servant.  The  court  held 
that  neither  relationship,  strictly 
speaking,  was  created,  but  that  a  spe- 
cial contract  arose  having  the  char- 
acteristics of  both  relationships.  Un- 
der the  agreement  the  defendant  let 
to  the  plaintiff  a  certain  farm,  the 
parties  to  contribute  in  the  stocking 
of  the  farm  and  in  the  furnishing  of 
supplies,  and  to  share  equally  the  ex- 
penses and  profits. 

Also  in  Ecker  v.  Cottrell  (1897)  24 
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App.  Div.  496,  48  N.  Y.  Supp.  1081, 
the  court  held  in  an  action  for  breach 
of  an  agreement  by  which  the  defend- 
ant agreed  to  rent  his  farm  to  the 
plaintiff,  who  was  to  cultivate  the 
land  under  the  defendant's  direction, 
for  a  share  of  the  crops,  that  the 
measure  of  damages  was  the  value  to 
the  plaintiff  of  the  contract  at  the 
time  of  the  breach,  and  that  the  court 
had  erroneously  adopted  as  the  meas- 
ure of  damages  the  value  of  the  plain- 
tiff's share  of  the  crops  actually 
raised,  less  the  amount  earned  by  him 
during  the  contract  period. 

And  in  Baumier  v.  Antiau  (1890) 
79  Mich.  509,  44  N.  W.  939,  where  it 
was  contended  that  it  was  the  duty 
of  the  plaintiffs,  after  being  ousted 
from  the  defendant's  farm,  to'  seek 
other  farms  and  other  employment, 
the  court  held  that,  as  the  relation  of 
employer  and  employee  did  not  exist 
between  the  parties,  but  rather  that 
of  lessor  and  lessee,  it  was  no  defense 
that  the  plaintiff  obtained,  or  might 
have  obtained,  another  lease.  And  in 
this  case,  where  the  plaintiff  testified 
that  after  he  was  ousted  from  the  de- 
fendant's farm  he  moved  to  another, 
which  he  worked  on  shares,  it  was 
held  that  the  court  properly  refused 
to  permit  the  defendant  to  show  that 
the  plaintiff,  after  he  was  ousted, 
made  another  contract  more  advan- 
tageous to  him  than  the  one  with  the 
defendant. 

So,  the  rule  was  laid  down  in  Devers 
V,  May  (1907)  124  Ky.  387,  99  S.  W. 
255,  that  it  is  not  necessary,  in  order 
for  the  lessee  to  recover  general  or 
special  damages  from  a  lessor  who  has 
refused  to  place  and  keep  him  in  pos- 
session according  to  the  terms  of  the 
lease,  to  allege  or  prove  any  effort  up- 
on his  part  to  rent  other  land,  or  to  en- 
gage in  other  occupations,  since  "re- 
covery is  not  sought  on  account  of 
loss  of  time  or  services,  but  as  dam- 
ages for  the  breach  of  a  distinct  con- 
tract for  the  use  and  possession  of 
specific  property." 

A  distinction  as  to  mitigation  of 
damages  between  the  ordinary  con- 
tract of  hiring  requiring  personal 
services,  as  in  contracts  for  the  hire 
of  clerks,  laborers,  and  domestic  serv- 


ants, and  a  contract  for  the  perform- 
ance of  some  specific  undertaking,  is 
pointed  out  in  Wolf  v.  Studebaker 
(1870)  65  Pa.  459,  in  which  it  was  held 
in  an  action  for  breach  of  a  contract 
of  lease  of  the  farm  of  the  defendant . 
to  the  plaintiff,  that  the  court  erro- 
neously admitted  evidence,  offered  for 
the  defendant  in  mitigation  of  dam- 
ages, that,  after  the  breach  of  the  con- 
tract, the  plaintiff  had  engaged  in 
hauling  for  a  bridge  company,  and 
that  this  employment  was  more  profit- 
able to  him  than  the  lease  of  the  farm. 

g.  Oontracta  for  drltUng  wella. 

The  rule  requiring  one  to  seek  other 
employment  in  order  to  minimize  dam- 
ages for  breach  of  a  contract  was 
held  in  Watson  v.  Gray's  Harbor  Brick 
Co.  (1891)  3  Wash.  283,  28  Pac.  527, 
not  applicable  to  a  contract  by  which 
the  plaintiff  agreed  to  sink  a  well  for 
the  defendant  at  a  stipulated  price 
per  foot,  but  was  prevented  by  the  de- 
fendant from  entering  upon  the  work 
under  the  contract. 

But  in  Robertson  v.  Vandeventer 
(1915)  51  Okla.  561,  152  Pac.  107,  the 
contract  for  drilling  of  a  well  express- 
ly provided  for  the  plaintiff's  personal 
services  as  well  as  for  the  use  of  his 
drilling  outfit;  and  it  was  held  that  an 
instruction  was  proper  that  if  the  jury 
found  for  the  plaintiff,  the  damages 
would  be  the  difference  between  the 
contract  price  and  the  amount  he  was 
reasonably  able  to  earn  by  other  em- 
ployment of  a  similar  character  dur- 
ing the  contract  period,  after  deduct- 
ing the  expenses  of  such  other  employ- 
ment. 

And  the  doctrine  of  mitigation  of 
damages  by  obtaining  other  employ- 
ment was  regarded  by  the  court  in 
Osage  Oil  &  Ref.  Co.  v.  Lee  Farm  Oil 
Co.  (1921)  —  Tex.  Civ.  App.  — ,  230 
S.  W.  518,  as  applicable  to  a  contract 
by  which  the  plaintiffs  agreed  to  drill 
an  oil  well  for  the  defendants,  al- 
though the  controlling  question  re- 
lated, in  this  instance,  to  the  burden 
of  proof  as  to  whether  the  plaintiffs 
could  have  obtained  other  employ- 
ment. The  court  said:  "It  is  true 
that,  if  the  plaintiffs  could  have  se- 
cured other  employment  for  their  ma- 
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chinery  and  diminished  thereby  their 
damages,  they  would  not  be  entitled 
to  recover  such  damages  as  they  could 
thus  have  avoided.  The  courts  apply 
a  similar  rule  in  such  case,  as  in  the 
case  of  contracts  for  personal  service. 
.  .  .  But  the  burden  is  upon  the  de- 
fendant as  to  such  matter.  .  .  . 
While  the  evidence  shows  that  the 
plaintiffs  could  have  secured  other 
employment  for  their  drilling  outfit,  it 
is  not  shown  to  what  extent  the  dam- 
ages would  have  been  diminished 
thereby,  and  the  jury  would  have  had 
no  basis  for  a  reduction  of  the  dam- 
ages on  this  account." 

}i.  Contracts  toifh  phyalclana,  attomeife, 
and  other  profeastonal  men. 

If  the  contract  does  not  require  the 
whole  of  the  time  of  the  party  who  is 
to  perform  services,  the  rule  as  to 
mitigation  of  damages  by  earnings  in 
other  employment  will  apparently  not 
apply,  unless  it  is  shown  that  such 
earnings  were  inconsistent  with  per- 
formance and  could  not  have  been  re- 
ceived had  there  been  no  breach  of  the 
contract.  To  that  extent  it  would 
seem  that  the  subsequent  earnings 
may  reduce  the  damages.  In  other 
words,  the  question  is  one  as  to  wheth- 
er the  services  were  inconsistent  and 
exclusive.  It  may  be  observed  that, 
in  this  connection,  only  such  cases  are 
included  as  present  this  i>articular 
question,  which  is  distinctive  to  those 
situations  where  the  contract,  al- 
though requiring  personal  services, 
does  not  require  all  of  the  time  of  the 
contracting  party. 

The  rule  that  a  discharged  employee 
must  seek  other  employment,  and  that 
the  sum  which  he  has  made,  or  coiild 
have  made,  by  engaging  in  such  other 
employment,  may  be  shown  in  mitiga- 
tion of  damages  for  breach  of  the  em- 
ployment contract,  was  held  inappli- 
cable in  Galveston  County  v.  Ducie 
(1898)  91  Tex.  665,  45  S.  W.  798,  in  an 
action  for  breach  of  a  contract  to  em- 
ploy the  plaintiff  for  a  certain  time,  at 
a  specified  monthly  salary,  as  county 
physician,  to  treat  prisoners,  paupers, 
and  insane  persons  as  medical  atten- 
tion was  required  by  them,  where  the 
services  in  this  capacity  would  not 
15  A.L.R.— 49. 


require  all  of  his  time,  but  were  of  a 
nature  consistent  with  the  pursuit  of 
his  profession,  and  it  was  intended 
that  they  should  be  discharged  con- 
currently with  his  regular  practice. 
The  court  said,  however,  that  if  the 
evidence  showed  that,  after  he  was 
discharged,  the  physician  was  able  to 
earn  in  the  practice  of  his  profession 
a  greater  sum  than  he  could  have 
earned  if  he  had  continued  in  the  dis- 
charge of  the  duties  imposed  by  the 
contract,  then  that  sum  should  be  de- 
ducted from  the  agreed  price  in  deter- 
mining the  amount  for  which  the 
county  was  liable. 

And  the  doctrine  that  if  one  is 
hired  as  a  physician  by  an  insurance 
company,  as  a  medical  examiner,  the 
damages  for  breach  of  the  contract 
cannot  be  diminished  by  his  earnings 
in  other  employments,  as  "there  can 
be  no  mitigation  where  the  plaintiff  is 
a  professional  man  and  is  to  be  paid 
a  fixed  price  for  certain  work,"  is  sup- 
ported by  Sturgeon  v.  Pioneer  L.  Ins. 
Co.  (1916)  —  Mo.  App.  — ,  186  S.  W. 
1192. 

But  it  was  held  also  in  Sturgeon  v.- 
Pioneer  L.  Ins.  Co.  (Mo.)  supra,  that 
if  the  plaintiff,  who  had  not  been  li- 
censed to  practise  medicine  in  that 
state,  was  employed  not  as  a  physi- 
cian, but  as  "medical  director,"  of  the 
insurance  company, — in  other  words, 
if  he  was  employed  merely  to  perform 
the' functions  of  an  executive  officer  of 
the  company, — the  court  had  errone- 
ously instructed  the  jury  that  his  re- 
covery could  not  be  diminished  by  his 
earnings  in  other  employments. 

The  rule  that  the  measure  of  dam- 
ages, in  case  of  wrongful  discharge  of 
an  employee,  is  the  amount  that  he 
would  have  earned  under  the  contract 
after  deduction  therefrom  of  any  sum 
which  he  actually  earned,  or  might  by 
due  diligence  have  earned,  during  the 
period  of  the  contract,  was  held  inap- 
plicable, in  Nuckolls  v.  College  of  Phy- 
sicians &  Surgeons  (1907)  7  Cal.  App. 
233,  94  Pac.  81,  where  the  plaintiff,  a 
dentist,  was  employed  by  a  medical 
college  under  a  contract  requiring  him 
to  give  his  time  only  in  the  afternoon, 
and  the  amount  which  he  received 
from  the  practice  of  his  profession 
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after  his  discharge,  and  during  the 
term  of  the  contract,  although  in  iaAt 
earned  in  the  afternoon,  could  have 
been  earned  in  the  forenoon,  had  tiie 
contract  continued,  and  not  have  in- 
terfered with  the  services  required  by 
the  contract. 

A  lawyer's  time  does  not  belong 
wholly  to  his  client  within  the  rule, 
and  no  reduction  of  damages  can  just- 
ly be  made  in  a  case  of  wrongful  dis- 
charge, on  the  assumption  that  it  was 
wholly  occupied  by  other  professional 
business.  Brodie  v.  WatJcins  (1S78) 
33  Ark-  545,  34  Am.  Rep.  49. 

The  fact  that,  so  far  as  appears,  the 
plaintiff,  who  was  employed  by  the  de- 
fendant bank  to  examine  land  titles 
for  prospective  borrowers,  might  have 
performed  this  service,  had  he  not 
been  wrongfully  discharged,  in  addi- 
tion to  any  other  work  which  he  did  as 
attorney  after  his  dismissal,  seems  to 
be  the  basis  of  the  decision  in  Dixon 
v.  Volunteer  Co-op.  Bank  (1913)  213 
Masa  845,  100  N.  E.  655,  which  is 
cited  in  the  reported  case  (Mt.  Pleas- 
ant Stable  Go.  v.  Steinberg,  ante, 
749.)  The  court  held  that  the  plaintiff 
was  not  the  defendant's  servant  and 
therefore  bound,  on  being  wrongfully 
discharged,  to  make  use  of  his  time 
so  as  to  minimize  the  damages  suf- 
fered. But  since  the  examination  of 
land  titles  required,  to  some  extent  at 
least,  the  personal  services  of  the  at- 
torney, the  court  said  that  if  it  was 
shown  that  an  attorney  employed  for 
this  purpose  could  not  do  any  other 
work  in  addition  thereto,  he  could  not, 
before  he  was  wrongfully  discharged, 
take  on  other  work;  and  that  in  such  a 
case,  if  he  undertook  additional  work 
after  being  wrongfully  discharged,  it 
would  seem  that  he  would  have  to  ac- 
count for  the  profits.  But  the  evi- 
dence in  this  case  did  not  show  that 
his  work  for  the  bank  would  so  neces- 
sarily occupy  his  time  that  he  could 
not  perform  additional  work;  and 
there  was  nothing  in  the  case,  the 
court  said,  calling  for  instructions  on 
the  possible  limitation,  above  indicat- 
ed, of  the  general  rule  that  an  attor- 
ney wrongfully  discharged  need  not 
account  for  additional  work  performed 
by  him  after  the  breach. 


In    Horn   v.    Western    Land    Asso. 

(1875)  22  Minn.  233,  where  an  attorney 
sued  for  breach  of  a  contract  whereby 
he  was  employed  for  a  year  at  a  stated 
salary  as  attorney  for  the  defendant 
land  association,  it  was  held  that  if, 
as  claimed  by  the  defendant,  the  plain* 
tiff,  within  the  term  of  the  contract, 
obtained  other  employment  and  com- 
pensation inconsistent  with  his  en- 
gagement under  the  contract,  this  fact 
was  affirmative  matter  in  recoupment 
of  his  claim,  which  it  was  incumbent 
on  the  defendant  to  set  up  and  estab- 
lish. 

i.  Contracts  vHth  tnaurance  agents. 

Ordinarily,  the  rule  requiring  one 
to  use  reasonable  efforts  to  obtain  oth- 
er employment  in  order  to  minimize 
damages  for  breach  of  contract  seems 
applicable  to  contracts  for  employ- 
ment of  insurance  agents,  so  that^  in 
an  action  against  the  company  by  the 
agent  for  breach  of  the  contract,  the 
defendant  may  show  in  mitigation  of 
damages  the  amount  which  the  plain- 
tiff earned,  or  by  reasonable  diligence 
might  have  earned,  in  other  employ- 
ment of  a  similar  nature  during  the 
remainder  of  the  contract  time.  Thus, 
in  Lewis  v.  Atlas  MuL  L.  Ins.  (^. 

(1876)  61  Mo.  534,  it  was  held  that  in 
such  an  action  the  court  erroneously 
refused  to  allow  the  defendant  to  show 
that  the  plaintiff  had  made  a  contract 
with  another  insurance  company  and 
had  entered  into  its  service  shortly 
after  he  ceased  to  be  a  general  agent 
for  the  defendant. 

And  the  rule  was  regarded  as  ap- 
plicable in  Barker  v.  Knickerbocker  L. 
Ins.  Co.  (1869)  24  Wis.  630,  in  an  ac- 
tion on  a  contract  by  which  the  de- 
fendant insurance  company  agreed  to 
employ  the  plaintiff  as  general  agent 
for  five  years  at  a  stated  annual  sal- 
ary. But  the  court  held  that  an  in- 
struction authorizing  a  reduction  of 
damages  on  account  of  what  the  plain- 
tiff might  have  earned  elsewhere  after 
his  'wrongful  discharge  was  properly 
refused,  because  the  defendant  had 
not  discharged  the  burden  resting  up- 
on it  to  show  affirmatively  that  the 
plaintiff  might  have  obtained  other 
employment. 
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But  in  an  action  against  an  insur- 
ance company  for  breach  of  a  contract 
to  employ  the  plaintiff  for  a  specified 
time  as  an  insurance  agent,  where  it 
appeared  that  the  plaintiff  had  per- 
formed the  contract  for  several  years 
and  expended  money  in  building  up  an 
insurance  agency  which  promised  in- 
creased returns  during  the  remainder 
of  the  contract  time,  it  was  held  in 
Richey  v.  Union  Cent.  L.  Ins.  Co. 
(1909)  140  Wis.  486,  122  N.  W.  1030, 
that  the  damages  should  not  be  re- 
duced by  showing  the  earnings  of  the 
plaintiff  at  other  employment  after 
breach  of  the  contract,  although  it  ap- 
peared that  the  contract  required  the 
plaintiff  to  devote  all  of  his  time  and 
efforts  to  that  business.  It  was  said: 
"The  point  is  made  that  the  amount 
of  damages  so  found  should  have  been 
reduced  by  what  the  respondent 
earned  outside  of  the  contract  employ- 
ment, after  breach  and  before  trial. 
The  court  properly  refused  this  de- 
duction. This  is  an  action  to  recover 
the  damages  caused  by  the  breach  of 
the  contract  to  respondent's  agency 
business,  built  up  under  this  agree- 
ment. When  appellant  terminated  the 
agreement  and  destroyed  the  business, 
its  liability  became  fixed.  It  was  re- 
sponsible for  the  value  of  the  agency 
business  as  it  then  existed,  and  which 
went  out  of  existence  by  its  illegal 
act." 

i.  Ootitraets  with  «a2«Mn«N. 

The  purpose  of  the  present  annota- 
tion being  to  consider  the  extent  and 
application  of  the  rule  as  to  mitiga- 
tion of  damages  through  earnings  in 
other  employment  after  the  breach  of 
contract,  and  the  existence  of  the  rule 
in  ordinary  contracts  of  employment 
reiuiring  personal  services  being  as- 
sumed, the  annotation  does  not  in- 
clude that  class  of  cases  involving  em- 
ployment of  salesmen,  where  the  con- 
tract evidently  contemplated  that  the 
salesman  should  devote  substantially 
his  whole  working  time  to  his  employ- 
er. Under  such  circumstances,  it 
seems  clear  that  the  ordinary  rule  in 
cases  involving  personal  services  of  an 
employee  would  apply,  and  that  earn- 
ings after  the  breach  of  contract  in 


work  of  the  same  general  nature 
could  be  shown  in  mitigation  of  dam- 
ages. Bertholf  v.  Fisk  (1918)  182 
Iowa,  1308,  166  N.  W.  713,  is  a  case 
of  this  kind,  involving  a  contract  of 
employment  of  an  automobile  sales- 
man on  a  salary  and  commission,  in 
which  ■  the  ordinary  rule,  permitting 
subsequent  earnings  to  be  shown  in 
mitigation  of  damages,  was  held  ap- 
plicable. The  questions  presented  in 
such  cases,  assuming  that  the  rule  it- 
self is  applicable  to  that  kind  of  a 
contract,  are  beyond  the  scope  of  the 
annotation. 

Assuming  that  in  ordinary  cases, 
where  the  contract  is  for  the  whole 
time  and  services  of  an  employee,  the 
employer^  in  an  action  for  breach  of 
the  contract,  may  reduce  the  damages 
by  the  amount  which  the  employee  ac- 
tually earned  or  might  by  reasonable 
diligence  have  earned  after  his  dis- 
missal, the  court  in  Jaffray  v.  King 
(1871)  84  Md.  217,  held  that  this  rule 
did  not  apply  where  the  contract  be- 
tween merchants  and  a  salesman,  as 
construed  by  the  court,  did  not  require 
the  latter  to  give  his  whole  time  to  the 
business,  but  merely  required  him  to 
serve  efficiently  and  in  good  faith  as 
salesman  in  a  certain  city,  for  a  cer- 
tain monthly  salary,  and  he  could, 
without  violating  his  agreement,  oc- 
cupy the  remainder  of  his  time  in  any 
other  pursuit  advantageous  to  himself, 
provided  it  was  not  inconsistent  with 
his  contract,  nor  detrimental  to  his 
employer's  interests,  and  did  not  im- 
pair the  value  of  his  services  to  them. 
Under  these  circumstances  the  court 
held  that,  in  an  action  by  the  salesman 
for  wrongful  discharge,  if  the  defend- 
ants sought  to  reduce  the  damages  by 
showing  the  earnings  of  the  salesman 
after  his  dismissal,  they  must  show 
not  simply  the  amount  which  the 
plaintiff  actually  earned,  or  might 
have  earned,  after  his  dismissal,  but 
must  also  show  that  he  could  not  have 
earned  the  same  without  a  violation 
of  his  duty  under  the  contract  if  he 
had  not  been  discharged. 

And  it  was  held  that  no  deduction 
should  be  made  from  the  damages  to 
which  a  discharged  employee  was 
entitled,     for     what    he    thereafter 
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earned  during  the.  time  he  would  have 
been  engaged  in  fulfilling  his  contract, 
where  he  was  engaged  in  selling 
goods  for  the  defendant  in  connection 
with  other  lines  of  goods  not  com- 
peting with  them,  and  no  additional 
time  was  consumed  in  selling  the 
defendant's  goods.  Spencer  Medicine 
Co.  V.  Hall  (1906)  78  Ark.  336,  93  S. 
W.  985. 

The  fact  that,  after  his  wrongful 
discharge,  a  salesman  who  was  em- 
ployed on  commission  and  was  not 
bound  to  devote  his  time  exclusively  to 
the  work,  earned  more  than  before  the 
breach  of  the  contract  of  employment, 
was  held  in  Bamett  v.  Caldwell 
Furniture  Co.  (1916)  199  111.  App.  610, 
aflarmed  in  (1917)  277  111,  286,  115  N. 
E.  389,  not  to  affect  the  right  to  re- 
cover for  breach  of  the  contract,  the 
damages  not  being  subject  to  reduction 
by  the  amount  of  such  earnings.  It 
does  not  appear  whether  the  increased 
earnings  arose  because  of  the  fact 
that  the  plaintiff  had  been  relieved  of 
his  contract,  in  which  case  it  seems 
that  the  damages  might  be  according- 
ly reduced.  This  would  not  be  true, 
however,  if  the  increased  amount 
might  have  been  earned  without  any 
impairment  of  the  contract  earnings. 
Only  the  abstract  of  the  decision  of 
the  lower  court  is  reported,  and  the 
question  is  not  discussed  on  appeal. 

Where  the  plaintiff  was  employed 
as  a  salesman  for  a  certain  yearly 
sum,  and  sued  for  damages  for  breach 
of  contract,  the  defense  being  that  at 
the  time  of  his  discharge  the  plain- 
tiff was  in  partnership  in  a  coal  and 
wood  business,  and  continued  in  that 
business  for  the  remainder  of  the  term 
of  employment,  and  therefore  was  not 
damaged  in  any  amount,  it  was  held  in 
Kyle  V.  Pou  (1895)  96  Ga.  166,  23  S. 
E.  114,  that,  under  the  rule  that  the 
employee  is  prima  facie  entitled  to 
recover  the  entire  sum  and  the 
burden  is  on  the  defendant  to  show 
anything  which  will  reduce  the  amount 
of  recovery,  the  burden  was  on  the 
defendant  to  show  that  the  amount,  if 
any,  received  by  the  plaintiff  from  the 
partnership  business,  was  derived 
from  personal  services,  and  the  jury 


was  not  .required  to  make  any  deduc- 
tion on  account  of  such  earnings, 
where,  so  far  as  appeared,  the  plaintiff 
derived  his  profit  from  the  capital  in- 
vested by  him  in  the  partnership  busi- 
ness and  not  from  personal  services, 
and  so  might  have  received  the  same 
amount  had  he  remained  in  the  de- 
fendant's employ. 

Of  a  somewhat  different  class  from 
the  cases  above  cited  is  Klingman  v. 
Racine-Sattley  Co.  (1910)  149  Iowa, 
634,  128  N.  W.  1109,  where  the 
plaintiffs  made  a  contract  with  a 
corporation  engaged  in  the  selling  of 
agricultural  implements,  by  which  the 
plaintiffs  obtained  the  right  for  five 
years  to  make  use  of  the  defendant's 
warerooms  to  sell  at  retail  its  ma- 
chinery within  certain  territory;  and 
it  was  held  in  an  action  for  prospec- 
tive profits,  on  the  defendant's  breach 
of  the  contract,  that  evidence  was  im- 
material as  to  what  the  plaintiffs  were 
able  to  earn  above  expenses  after 
they  were  put  out  of  business  by  the 
breach.  The  court  said:  "We  think 
that  in  a  case  like  this,  where  re- 
covery is  not  asked  for  loss  of  personal 
earnings,  but  for  loss  of  profits  in 
business  only,  the  question  as  to  what 
plaintiffs  were  able  to  make  in  a 
similar  business  in  a  different  locality 
is  wholly  immaterial.  If  plaintiffs 
had  established  loss  of  prospective 
profits,  it  would  have  been  wholly  im- 
material whether,  in  another  business 
or  by  other  undertakings,  they  could 
have  made  profits  offsetting  those  lost, 
for,  as  already  stated,  the  carrying 
out  of  their  contract  with  defendant 
did  not  necessarily  involve  personal 


services. 


Te.  MiscellaneouM. 


The  rule  requiring  one  to  seek  other 
employment,  on  breach  of  a  contract, 
in  order  to  mitigate  the  damages,  was 
regarded  in  Cincinnati,  St.  L.  &  C.  R. 
Co.  V.  Lutes  (1887)  112  Ind.  276,  11  N. 
E.  784,  14  N.  E.  706,  as  applicable  to 
a  contract  by  which  the  plaintiff 
agreed  to  drive  certain  piles  at  bridges 
for  the  defendant  railway  company. 
But  it  was  held  that,  since  the  de- 
fendant did  not  show  that  the  plain- 
tiff could  have  procured  other  work 
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from  which  profits  would  have  ac- 
craed,  an  instruction  which  made  the 
profits  to  be  derived  from  the  contract 
the  measure  of  damages  was  -  not 
erroneous. 

The  doctrine  that  one  is  not  en- 
titled to  recover  for  a  breach  of  con- 
tract for  personal  services  when  he 
obtains  other  employment  equally  as 
remunerative  during  the  period  of  the 
contract  was  held  inapplicable  in 
JefiTerson  &  N.  W.  R.  Co.  v.  Dresson 
(1906)  43  Tex.  Civ.  App.  282.  96  S.  W. 
68,  an  action  against  a  railway  com- 
pany for  damages  for  breach  of.  a 
contract  by  which  the  plaintiff  was  to 
grade  and  clear  the  right  of  way  for 
a  railroad  track  for  the  defendant. 
The  court  said  this  was  not  a  contract 
for  personal  services,  but  for  the  per- 
formance of  certain  stipulated  work 
which  might  have  been  performed  by 
the  employees  of  the  plaintiff,  and  he 
was  entitled  to  the  profits  which  he 
would  have  realized  from  perform- 
ance. 

And  it  was  held  that  the  doctrine 
requiring  one  to  obtain  other  employ- 
ment on  breach  of  contract,  in  order  to 
mitigate  damages,  did  not  apply  where 
the  plaintiff  agreed  to  plow  certain 
fireguards  along  the  track  of  the  de- 
fendant railway  company,  the  contract 
requiring  the  plaintiff  to  hold  himself 
and  his  teams  in  readiness  to  do  the 
work  on  the  demand  of  the  defendant 
at  any  time  before  a  specified  date, 
and  the  evidence  showed  that  the 
railway  company  breached  the  con- 
tract about  that  date  by  discharging 
the  plaintiff,  having  in  the  meantime, 
in  violation  of  its  contract,  employed 
others  to  do  the  work.  Pecos  &  N.  T. 
R.  Co.  V.  Stoker  (1911)  —  TeiX.  Civ. 
App.  — ,  142  S.  W.  971.  The  court  in- 
timates that  in  any  event  the  contract 
was  not  such  as  called  for  the  appli- 
cation of  this  rule,  although  the  de- 
cision seems  to  turn,  at  least  in  part, 
on  the  fact  that  tiie  plaintiff  was  first 
notified  that  his  services  would  not  be 
required  on  or  about  the'  date  of  the 
expiration  of  the  limit  fixed  for  the 
doing  of  the  work. 

Where  the  plaintiff  was  employed 
as  a  tailor  under  a  contract  with  the 


defendant,  it  was  held  in  Kantrowitz 
V.  Silverman  (1906)  50  Misc.  608,  99 
N.  T.  Supp.  528,  that  whether  his 
services  under  another  contract  were 
inconsistent  with  performance  of  the 
contract  in  question  was  an  issue  that 
should  be  left  for  the  decision  of  the 
trial  court,  and  that  a  new  trial  should 
be  granted  on  the  ground  of  newly 
discovered  evidence  in  this  regard. 

Where  the  contract  of  employment 
did  not  require  full  time,  but  only  per- 
formance of  such  services  as  might 
be  required,  and,  after  breach  by  the 
employer,  the  employee  accepted  other 
employment  and  earned  a  certain  sum 
before  the  expiration  of  the  contract 
term,  which  it  was  claimed  should  be 
taken  into  consideration  in  an  action 
for  the  salary  due  under  the  contract, 
it  was  held  to  be  a  question  of  fact 
for  the  jury  whether  the  nature  of 
this  outside  work  was  such  as  to  be 
inconsistent  with  the  employee's  ob- 
ligation under  the  contract  if  it  had 
continued;  and  that  therefore  it  was 
erroneous  wholly  to  disregard  this 
claim  of  credit  in  directing  a  verdict 
for  the  full  amount  of  unpaid  salary. 
Breakwater  Co.  v.  Donovan  (1914)  184 
C.  C.  A.  148,  218  Fed.  840.  The  nature 
of  the  employment  does  not  appear. 

An  instruction  which  required  the 
plaintiff  to  account  for  what  he  earned 
during  the  time  he  would  have  been 
engaged  in  work  for  the  defendant 
under  the  terms  of  the  contract  was 
held  erroneous  in  Stevens  v.  Crane 
(1889)  37  Mo.  App.  487,  as  permitting 
the  jury  to  base  its  verdict  merely  on 
conjecture,  where  the  plaintiff  agreed 
to  perform  such  duties  as  might  be 
required  of  him  pertaining  to  the  care 
and  management  of  an  estate,  there 
being  no  limitation  as  to  time,  and  the 
defendant,  if  he  deemed  it  necessary 
for  that  purpose,  had  the  right  to 
require  all  of  the  plaintiff's  time. 

Although  somewhat  beyond  the 
scope  of  the  annotation,  attention  is 
called  to  the  holding  in  Allgeyer  v. 
Rutherford  (1898)  —  Tex.  Civ.  App. 
— ,  45  S.  W.  628,  that  money  earned  at 
night  by  a  discharged  employee,  after 
his  discharge,  should  not  be  taken  into 
consideration  in  mitigation  of  dama- 
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ges,  where  it  does  not  appear  but  that 
he  could  also  have  earned  this  sum 
had  he  been  regularly  employed  in  the 
occupation  from  which  he  was  dis- 
charged. 

Where,  in  an  action  for  breach  of 
contract  by  which  the  plaintiff  agreed 
to  do  all  the  pressing  of  garments 
manufactured  by  the  defendants, 
there  was  evidence  which  made  it,  at 
least,  a  question  of  fact  for  the  jury 
whether  the  agreement  did  not  require 
the  plaintiff's  personal  services  to 
the  full  extent  thereof,  it  was  held 
that  the  coust  erroneously  excluded 
evidence  offered  by  the  defendant  in 
mitigation  of  damages  as  to  the  per- 
sonal earnings  of  the  plaintiff  in  the 
interval  between  the  breach  of  the 
contract  and  its  expiration.  Levine  v. 
Rosenschein  (1909)  134  App.  Div. 
157,  118  N.  Y.  Supp.  890.  In  this  case 
the  work  of  pressing  the  garments 
was  carried  oh  in  the  defendant's 
factory,  the  tools  being  furnished  by 


the  defendant,  and  there  were  other 
circumstances  tending  to  show  that 
the  personal  services  of  the  plaintiff 
were  contemplated. 

And  Lhe  fact  that  the  contract 
might  include  not  only  the  personal 
services  of  the  plaintiff,  but  also  that 
of  others  under  his  employ,  it  was 
held,  would  not  of  itself  prevent  appli- 
cation of  the  rule  requiring  reduction 
of  damages  by  acceptance  of  other 
employment.  Levine  v.  Rosenschein 
(N.  Y.)  supra. 

Advertising  contracts  such  as  were 
before  the  court  in  Collier  v.  Kindy 
(1920)  146  Minn.  279,  178  N.  W.  584. 
Savage  v.  Drs.  K.  &  K's  U.  S.  Medical 
&  Surgical  Asso.  (1886)  59  Mich.  400, 
26  N.  W.  652,  and  Railway  Adv.  Co.  v. 
Standard  Rock  Candy  Go.  (1908)  83 
App.  Div.  191,  88  N.  Y.  Supp.  388, 
affirmed  without  opinion  in  (1904) 
178  N.  y.  570,  70  N.  E.  1108,  are 
beyond  the  scope  of  the  annotation. 

R.  E.  H. 


ETHEL  PAINTER  HOOD,  Appt., 

V. 

JOHN  MIFFLIN  HOOD. 


Maryland  Court  of  Appeals  — April  8,  1981. 


(— Md. 


113  Atl.  896.) 


Divorce  —  alimony  pendente  lite  —  wife  with  ample  f ondg. 

1.  A  wife  who  has  ample  means  of  her  own  for  her  support  and  main- 
tenance, and  to  enable  her  to  prosecute  or  defend  a  divorce  suit  brought 
by  or  against  her,  is  not  allowed  alimony  pendente  lite. 

[See  note  on  this  qtiestion  beginning  on  page  781.] 


— alimony  for  support  of  children. 

2.  Alimony  pendente  lite  will  not  be 
allowed  a  wife  with  ample  means  for 
support  of  minor  children  which  she 
took  with  her  when  instituting  a  suit 
for  divorce  against  her  husband. 

—  effect  of  statute. 

3.  A  statute  giving  equity  jurisdic- 


tion of  cases  relating  to  custody  of 
children,  with  power  to  direct  who 
shall  be  charged  with  their  support, 
has  no  application  to  a  prayer  for 
alimony  pendente  lite  for  support  of 
the  children  in  a  divorce  suit  by  a 
wife  who  has  taken  the  children  with 
her. 


Appeal  by  plaintiff  from  an  order  of  the  Circuit  Court  of  Baltimore 
City  (Stanton,  J.)  denying  alimony  pendente  lite  in  a  suit  by  her  for 
divorce  and  for  general  relief.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Isaac  Lobe  Straus,  and 
^'ilUam  Piakney  Whyte,  for  appellant: 

The  order  nisi  of  $150  per  we^, 
allowed  plaintiff  for  the  maintenance 
and  support  of  the  children  of  the 
marriage,  was  in  proportion  to  the 
incomes  of  the  parties  when  compared 
with  the  total  outlay  necessary  for 
their  support  and  maintenance,  and 
was  most  equitable  and  fair. 

Thompson  t.  Dorsey,  4  Md.  Ch.  149; 
Addison  v.  Bowie,  2  Bland,  Ch.  606; 
Butier  V.  Freeman,  S  Atk.  60,  26  Eng. 
Reprint,  836;  Gill  v.  Bead,  5  R.  I.  848, 
73  Am.  Dec.  78;  Rumney  v.  Keyes,  7 
N.  H.  671;  Pretzinger  v.  Pretzinger, 
46  Ohio  St.  462.  4  Am.  St.  Rep.  542,  16 
N.  E.  471;.Alvey  v.  Hartwig,  106  Md. 
254,  11  L.RJ\..  (N.S.)  678,  67  Atl,  132, 
14  Ann.  Gas.  260;  Gilley  v.  Gilley,  79 
Me.  292,  1  Am.  St.  Rep.  807,  6  Atl.  623; 
LaRue  v.  Kempf,  186  Mo.  App.  67,  171 
S.  W.  588;  Rutledge  v.  Rutledge,  177 
Mo.  App.  470,  119  S.  W.  489;  Penning- 
roth  V.  Penningroth,  71  Mo.  App.  438; 
McCloskey  v.  McCloskey,  93  Mo.  App. 
401,  67  S.  W.  669 ;  Rankin  v.  Rankin,  83 
Mo.  App.  885;  Westphal  v.  Westphal, 
132  Md.  880,  108  Atl.  .846. 

Messrs.  Hetshey,  Machen,  Donald- 
son, &  Williams  for  appellee. 

Boyd,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  filed  a  bill  on  Sep- 
tember 28,  1920,  against  the  appel- 
lee, for  a  divorce  a  mensa  et  thoro, 
alleging  cruelty  of  treatment  and 
abandonment.  It  alleges  that  they 
have  three  children  living,  one 
daughter  twelve  years,  and  another 
sevoi  years,  and  a  son  four  years  of 
age.  It  prays  for  a  divorce  a  mensa, 
that  the  plaintiff  "be  awarded  the 
custody  of  their  children,  for  per- 
manent alimony,  and  for  alimony 
pendente  lite  for  the  support  and 
maintenance  of  herself  and  the  in- 
fant children,  for  counsel  fees  and 
suit  money.  There  is  also  a  prayer 
for  general  relief. 

On  the  29th  of  September  the 
court  passed  an  order  requiring  the 
defendant  to  pay  to  the  plaintiff 
$150  per  week  during  the  continu- 
ance of  the  suit,  as  alimony  pen- 
dente lite  for  herself  and  the  minor 
children  named  in  the  bill,  unless 
cause  to  the  contrary  be  shown.  An 
angwer  was  filed  to  that  order,  in 
which  the  defendant  protested  that 
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the  charges  against  him  were  whol- 
ly without  foundation  in  fact,  and 
alleging  that  the  plaintiff  owns  and 
possesses  in  her  own  right  an  estate 
of  a  present  value  of  approximately 
$2,000,000,  yielding  an  assured  an- 
nual income  of  more  than  $85,000, 
with  possibilities  of  considerable  in- 
crease in  the  future,  and  that  the 
property  owned  by  him  is  insignifi- 
cant in  amount  in  comparison  with 
the  separate  estate  of  the  plaintiff, 
and  that  his  income  is  very  much 
less  than  hers. 

Without  deeming  it  necessary  to 
state  at  length  the  testimony  in  the 
case,  which  was  taken  in  open  court, 
on  the  matter  of  alimony  pendente 
lite,  it  is  sufficient  to  say  that  it 
shows  that  the  plaintiff  and  defend- 
ant were  living  at  Roland  park,  in 
Baltimore  city,  in  a  house  owned 
jointly  by  them,  and  the  plaintiff 
claimed  to  have  owned  the  greater 
part  of  the  furniture.  On  the  10th 
of  September,  1920,  the  plaintiff 
left  the  home  and  took  with  her  the 
three  children,  claiming  to  have 
been  compelled  to  leave  on  account 
of  the  treatment  of  the  defendant, 
which  he  denied.  She  went  to  the 
Belvidere  Hotel,  in  Baltimore,  was 
there  when  she  filed  this  bill,  and 
was  living  at  great  expense.  She  al- 
leged in  her  bill  that  she  was  about 
to  go  to  Atlantic  City  with  her  chil- 
dren, for  her  own  and  their  health, 
and  that  the  defendant  stated  that 
he  hoped  she  would  never  again 
darken  the  door  of  their  home,  and 
the  allegation  is  that  defendant  had 
abandoned  her  not  only  by  telling 
her  that,  but  his  treatment  com- 
pelled her  to  leave.  While  he  was 
away  on  business  his  wife  took  all 
of  the  furniture  out  of  the  house  at 
Roland  park,  excepting  a  few  arti- 
cles, placed  as  much  as  she  could  in 
a  house  she  rented  at  Guilford,  and 
stored  the  rest.  He  said  he  had 
made  a  contract  to  refurnish  the 
house,  and  his  mother  was  living 
with  him ;  that  he  would  be  glad  to 
have  the  children,  and  would  fur- 
nish what  was  necessary  for  their 
maintenance,  education,  and  sup- 
port, if  they  returned  to  his  home. 
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The  evidence  showed  that  the  plain- 
tiff had  an  annual. income  of  $88,000, 
and  the  defendant  had  a  salary  of 
$30,000  and  $6,000  of  other  income. 
The  defendant  denied  in  his  answer 
the  charges  in  the  bill,  but  the  mer- 
its of  the  case  have  not  yet  been  in- 
quired into.  At  the  hearing:  on  the 
matter  of  alimony  pendente  lite  on 
December  13,  the  plaintiff  and  de- 
fendant testified  in  open  court,  and 
were  the  only  witnesses  examined, 
and  on  the  22d  of  that  month  an 
order  was  passed,  reciting  that  the 
income  of  the  plaintiff  is  $88,000  a 
year,  and  ordering  "that  no  alimony 
pendente  lite  be  allowed  to  the  plain- 
ts at  this  time,  but  that  the  peti- 
tion of  the  plaintiff  for  alimony 
pendente  lite  be  retained  to  enable 
the  court  to  consider  any  change  in 
tibe  -circumstances  of  the  plaintiff 
which  may  develop  before  the  case 
can  be  heard  and  determined  on  its 
merits."  From  that  order  this  ap- 
peal was  taken. 

The  question  to  be  determined  is 
whether,  under  the  circumstances, 
the  lower  court  was  right  in  refus- 
ing to  allow  alimony  pendente  lite, 
there  being  nothing  said  in  the  or- 
der appealed  from  about  counsel 
fees  and  suit  money.  It  will,  of 
course,  be  conceded  that  ordinarily 
the  primary  duty  of  supporting  in- 
fant children  is  upon  the  father. 
That  is  "correlative  to  his  right  to 
the  custody,  control,  and  earnings 
of  his  minor  child."  20  R.  C.  L.  622. 
That  he  is  under  legal  obligation  to 
support  his  wife  is  as  true  now  as 
it  was  at  common  law,  except  as 
modified  by  statutes  or  under  special 
circumstances,  notwithstanding  the 
many  and  broad  rights  conferred 
upon  her  by  statute.  The  Act  of 
1898,  chap.  457,  together  with  other 
acts  in  force  in  this  state,  practical- 
ly places  married  women  in  the  same 
position  as  if  they  were  unmarried, 
so  far  as  their  property  and  con- 
tractual rights  are  concerned ;  but  § 
21  of  article  45,  being  the  article  on 
"Husband  and  Wife,"  provides  that 
"nothing  in  this  article  shall  be 
construed  to  relieve  the  husband 
from  liability  for  the  debts,  con- 
tracts, or  engagements  which  the 


wife  may-  inour.  'or  enter  into  upon 
the  credit  (k  her  haabaildi  or  as 
his  agent,  or  for  necessaries  for 
herself  or  for  his  or  their  chil- 
dren, but  as  to  all  such  cases  his 
liability  shall  be  or  continue  as 
at  common  law,"  jJthough  in  §  5 
of  that  article  it  is  provided  "nor 
shall  any  husband  be  liable  upon 
any  contract  made  by  his  wife  in 
her  own  name  and  upon  her  own  re- 
sponsibility." These  two  sections 
are  considered  and  explained  in 
Noel  v.  O'Neill,  128  Md.  202,  97 
Atl.  513.  There  is,  therefore,  not 
much  significance,  in  passing  on  the 
question  now  before  us,  in  the  fact 
tiiat  primarily  it  is  the  duty  of  the 
father  to  support  the  infant  children 
of  his  wife  and  himself;  for  ordi- 
narily an  equal  duty  rests  upon  him 
to  support  his  wife,  and  if  he  with- 
out just  cause  deserts  or  wilfully 
neglects  to  provide  for  the  support 
and  maintenance  of  his  wife  or 
minor  child  he  is  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction 
may  be  punished  by  fine,  or  impris- 
onment in  the  Maryland  house  of 
correction  for  not  more  than  a  year, 
or  both.    Sec.  75,  art.  27. 

That  statute,  as  originally  passed, 
was  referred  to  in  Alvey  v.  Hart- 
wig,  106  Md.  254,  11  L.E.A.(N.S.) 
678,  67  Atl.  132,  14  Ann.  Cas.  250. 
where  the  father  was  held  to  be 
primarily  liable  for  the  support  of 
his  infant  children,  although  a  di- 
vorce had  been  granted  to  his  wife 
and  the  custody  of  the  children 
awarded  to  her,  in  a  suit  against 
him  as  a  nonresident,  in  which  he 
was  not  summoned. 

It  is  difiicult  to  understand  how 
the  defendant  could  be  held  liable 
for  alimony  pendente  lite  for  the 
benefit  of  his  infant  children  if  he 
could  not.be  for  the  benefit  of  his 
wife.  But  let  us  see  just  when  ali- 
piony  pendente  lite  is  allowed,  and 
when  it  is  not,  in  so  far  as  the  facts 
of  this  ca.°e  call  upon  us  to  do  so. 
The  definition  of  alimony  is  not  al- 
ways given  in  precisely  the  same 
language,  but  there  is  no  material 
difference  between  the  authorities, 
unless  possibly,  in  some  instantes, 
as  result  of  statutes.    In  Bouvier's 


Digitized  by 


Google 


HOOD 

(—  Ud.  —. 

Law  Dictionary  it  is:  "The  allow- 
ance which  a  husband  by  order  of 
court  pays  to  his  wife,  living  sepa- 
•  rate  from  him,  for  her  mainte- 
nance." In  the  leading  case  of  Wal- 
lingsford  v.  Wallingsford,  6  Harr. 
&  J.  485,  it  is :  "Alimony  is  a  main- 
tenance afforded  to  the  wife  where 
the  husband  refuses  to  give  it,  or 
where  from  his  improper  conduct 
compels  her  to  separate  from  him. 
It  is  ...  a  provision  for  her 
support,  to  continue  during  their 
joint  lives,  or  so  long  as  they  live 
separate."  In  1  R.  C.  L.  864 :  "Ali- 
mony, which  signifies  literally  nour- 
ishment or  sustenance,  is  the  allow- 
ance which  a  husband  may  be 
compelled  to  pay  to  his  wife  for  her 
maintenance  when  she  is  living 
apart  from  him,  or  has  been  di- 
vorced. Like  the  alimentum  of  the 
civil  law,  from  which  the  word  was 
evidently  derived,  it  has  for  its  sole 
object  the  provision  of  food,  cloth- 
ing, habitation,  and  other  neces- 
saries for  the  support  of  the  wife." 
The  general  rule  is  that  the  wife  is 
a  privileged  suitor  in  divorce  cases, 
and  if  she  is  "without  an  income 
competent  for  her  support  and  the 
maintenance  of  the  suit,"  living 
separated  from  her  husband,  the 
court  will  allow  her  alimony  pen- 
dente lite  and  money  to  carry  on  her 
suit  without  inquiring  into  the  mer- 
its. Daiger  v.  Daiger,  2  Md.  Ch. 
335 ;  Coles  v.  Coles,  2  Md.  Ch.  341, 
346;  Tayman  v.  Tayman,  2  Md.  Ch. 
393,  397;  McCurley  v.  McCurley,  60 
Md.  185,  189,  45  Am.  Rep.  717; 
Buckner  v.  Buckner,  118  Md.  263, 
266,  84  Atl.  471;  Mulhall  v.  Mul- 
hall,  120  Md.  22.  26,  87  Atl.  490; 
Crane  ,v.  Crane,  128  Md.  214,  220, 
97  Atl.  535;  and  many  other  cases 
could  be  cited. 

But  it  is  equally  well  established 
that  when  the  wife  has  ample  means 
of  her  own  for  her  support  and 

maintenance,  and 
5ViT^JJf.t~  to    enable    her    to 

pendente  ii««-     prosecute  or  defend 
ru"*.!"'"  ■"*'"'  her    suit,    she    is 

not  allowed  alimony 
pendente  lite.  Sometimes  there 
may  be  reasons  for  allowing  her 
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counsel  fees  and  money  for  other  ex- 
penses, when  the  court,  in  the  exer- 
cise of  the  ■  discretion  vested  in  it, 
will  not  grant  alimony  pendente  lite. 
In  the  order  appealed  from  there 
was  no  question  about  those  ex- 
penses, but  only  as  to  temporary 
alimony.  In  every  one  of  the  cases 
just  cited  the  principle  announced  as 
to  the  right  of  the  wife  to  alimony 
pendente  lite  is  conditioned  upon 
her  not  having  sufficient  income  of 
her  own.  Although  there  may  be 
no  occasion  for  referring  to  other 
decisions,  there  is  practically  no  dif- 
ference between  the  authorities  on 
this  subject,  as  controlled  by  statute. 
In  2  Am.  &  Eng.  Enc.  Law,  105,  it 
is  thus  stated:  "It  must  appear 
that  the  wife  is  without  means  to 
maintain  herself  and  to  enable  her 
to  properly  conduct  her  suit  or  de- 
fense ;  when  it  is  shown  that  she  has 
sufficient  means,  alimony  pendente 
lite  will  not  be  allowed."  "As  the 
purpose  of  temporary  alimony  is  to 
provide  maintenance  for  the  wife 
during  the  pendency  of  the  suit,  the 
reason  for  making  her  a  temporary 
allowance  for  such  purpose  does  not 
exist  when  the  income  of  her  sepa- 
rate estate  is  sufficient;  accordingly, 
a  temporary  award  will  not  be  made 
unless  it  is  shown  that  she  is  with- 
out sufficient  means."  1  R.  C.  L. 
894.  See  also  2  Bishop,  Marr.  & 
Div.  §  965 ;  2  Nelson,  Marr.  Div.  & 
Sep.  §  855. 

It  being  clear  that  the  appellant 
is  not  entitled  to  alimony  pendente 
lite  for  her  own  support  and  mainte- 
nance, can  it  be  allowed  to  her  for 
the  support  of  the  children?  It 
seems  to  us  that  it  would  be  illogical 
to  hold  that  the  wife,  in  a  suit  for 
divorce,  is  entitled  to  be  allowed 
alimony  pendente  lite  because  the 
husband  is  primarily  bound  to  sup- 
port his  minor  children,  although 
she  cannot  be  allowed  it  for  herself, 
because  she  has  ample  means  for 
her  support  and  maintenance  as  well 
as  for  expenses.  It  may  be  that  the 
husband  can  be  required  to  support 
his  minor  children;  but,  if  so,  it 
cannot  be  an  "alimony^  under  any 
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definition  of  that  term  given  above, 
-au».nT  for  0^  elsewhcTe,  so  far 
»»p»«»*  ot  as  we  are  aware.    A 

children.  divorco  suit  is  not 

the  kind  of  proceeding,  under  our 
practice,  in  which  to  compel  the 
father  to  support  his  minor  children 
while  the  suit  is  pending.  In  this 
state  a  wife  can  sue  for  alimony, 
although  she  does  not  ask  for  a  di- 
vorce (McCaddin  v.  McCaddin,  116 
Md.  567,  82  Atl.  554 ;  Taylor  v.  Tay- 
lor, 108  Md.  129,  69  Atl.  632) ;  but, 
when  the  allegations  of  the  bill  of 
complaint  are  insufficient  to  sup- 
port either  form  of  divorce,  they  are 
insufficient  to  support  a  bill  for  ali- 
mony alone  (Outlaw  v.  Outlaw,  118 
Md.  498,  84  Atl.  383;  Walker  v. 
Walker,  125  Md.  649.  660,  94  Atl. 
346,  Ann.  Cas.  1916B,  934;  PoUey 
V.  PoUey,  128  Md.  60,  97  Atl.  526), 
Under  such  a  bill,  could  the  husband 
be  required  to  furnish  support  for 
minor  children?  It  would  be  an 
anomaly  if  he  could  be.  If,  upon 
the  hearing  of  a  suit  for  divorce  a 
mensa  et  thoro  for  cruelty  of  treat- 
ment or  abandonment  brought  by 
the  wife,  it  be  determined  that  she  is 
not  entitled  to  a  divorce  because  she 
failed  to  prove  either  ground,  can 
the  court  still  require  "alimonsr"  to 
be  paid  the  wife  for  the  support  of 
the  minor  children  ?  The  practice  is 
to  dismiss  the  bill  under  those  cir- 
cumstances. In  Murray  v.  Murray, 
134  Md.  653, 107  Atl.  550,  the  court 
decided  that,  under  §  38  of  article 
16  of  the'  Code,  courts  are  given  no 
power  to  make  provision  as  to  the 
guardianship  or  custody  of  children 
until  a  divorce  is  decreed.  That 
section  of  the  Code  at  that  time  pro- 
vided that  "in  all  cases  where  a  di- 
vorce is  decreed,  the  court  passing 
the  same  shall  have  full  power  to 
award  to  the  wife  such  property  or 
estate  as  she  had  when  married 
.  .  .  and  shall  also  have  power  to 
order  and  direct  who  shall  have  the 
guardianship  and  custody  of  the 
children,  and  be  charged  with  their 
support  and  maintenance,  and  may 
at  any  time  therefter  annul,  vary, 
or  modify  such  order  in  relation  to 
the  children." 
In  passing  on  the  question  we 


said :  "The  question  of  the  custody 
of  the  children  is  an  element  of  the 
case  entirely  incidental  upon  the 
main  relief  sought, — the  divorce  of 
the  parties,— and  unless  the  latter 
be  granted,  the  court  is  witiiout  au- 
thority to  make  any  disposition  of 
the  children." 

That  case  was  decided  in  June, 
1919,  and  at  the  next  session  of  the 
legislature  two  acts  were  passed  to 
which  we  have  been  referred.  They 
are  chapters  573  and  574  of  the 
Acts  of  1920.  The  former  seems  to 
be  the  one  mainly  relied  on  by  the 
appellant,  and  is  the  only  one  cited 
in  her  brief.  We  confess  we  do  not 
see  how  that  can  in  any  way  aid  the 
appellant  in  this  proceeding.  It 
provides  that  "the  several  equity 
courts  of  this  state  shall  have  orig- 
inal jurisdiction  in  all  cases  re- 
lating to  the  custody  or  guardian- 
ship of  children,  and  may  on  bill  or 
petition  filed  by  the  father  or  moth- 
er or  relative  or  next  of  kin- or  next 
friend  of  any  child  or  children  to 
direct  who  shall  have  the  custody  or 
guardianship  of  such  child  or  chil- 
dren, and  who  shall  be  charged  with 
his,  her  or  their  support  and  mainte- 
nance, and  may  from  time  to  time 
thereafter  annul,  vary  or  modify  its 
decree  or  order  in  relating  to  such 
child  or  children,"  etc. 

It  is  not  necessary  for  us  to  now 
determine  whether,  when  there  is 
pending  a  bill  for  divorce  which  con- 
tains a  prayer  for  the  custody  of  the 
infant  children,  as  this  bill  does,  the 
father  or  mother  could  properly 
seek  relief  under  that  section,  as  no 
bill  or  petition  has  been  filed  under 
it.  The  father  was  under  no  more 
obligation  to  file  one  than  the 
mother  was,  if  as  much,  if  it  could 
properly  be  done.  She  took  the  chil- 
dren away  from  their  home,  without 
the  consent  of  the  father,  and,  al- 
though perfectly  able  to  support 
them,  she  wants  the  defendant  to 
be  required  to  do  so,  while  this  case 
is  pending,  although  she  has  de- 
prived him  of  their  custody.  That 
statute  shows  very  clearly  that, 
when  the  custody  and  8um>ort  of 
children  are  to  be  passed  on  by  the 
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courts,  fh«y  are  no  longer  to  be 
necessarily  governed  by  common- 
law  rules  as  to  such  custody  or  sup- 
port. 

Chapter  574  of  the  Acts  of  1920 
amended  §  88  of  article  16,  quoted 
above,  in  that  now  it  provides  that 
the  court  "shall  also  have  power,  in 
all  cases  in  which  the  care  and  cus- 
tody of  the  children  of  parties  forms 
part  of  the  relief  prayed,  whether  a 
divorce  is  decreed  or  denied;"  then 
follows  the  language  of  the  original 
sefction.  The  custody  of  the  chil- 
dren does  "form  part  of  the  relief 
prayed"  in  this  case ;  but  that  ques- 
tion cannot  be  satisfactorily  deter- 
mined in  the  divorce  case  until  it  is 
heard  on  ite  merits.  It  would  seem 
to  be  clear  that  it  was  never  contem- 
plated under  §  38,  as  it  stood  before 
or  since  the  amendment,  that  the  ex- 
tremely important  questions  as  to 
the  custody  and  support  of  the  chil- 
dren should  be  passed  on  by  the 
court  until  it  was  ascertained  wheth- 
er the  grounds  relied  on  for  divorce 
were  proven.  It  would  practically 
require  two  trials  of  the  case,  in- 
volving the  merits,  if  those  ques- 
tions could  be  determined  in  ad- 
vance. That  would  certainly  be  un- 
desirable, if  permissible.  It  may  be 
that  conditions  may  exist  which 
would  require  some  action  of  the 
court  as  to  the  custody  and  support 
of  infant  children  before  the  divorce 
case  is  heard  on  its  merits,  but, 
without  saying  more  as  to  that  sub- 
ject, there  is  nothing  in  this  record 
which  would  have  justified  the  court 
in  doing  so.  It  seems  clear  to  us 
that  neither  of  those  statutes  affects 

the  question  now 
^tato  **  before  us,  which  is 

whether  the  wife  is 
entitled  to  alimony  pendente  lite. 
That  is  what  she  asked  for  in  her 
bill,  and  what  the  appeal  from  the 
order  of  the  court  presents  for  our 
consideration.  Chapter  578  has 
nothing  to  do  with  alimony,  and 
chapter  574  was  passed  to  authorize 
the  court  to  determine  the  question 
of  the  custody  and  support  of  the 
children  in  divorce  proceedings, 
whether  a  decree  of  divorce  be 
granted  or  denied. 
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In  fixing  the  amount  of  alimony 
pendente  lite  for  a  wife  who  is  en- 
titled to  it,  the  court  may  undoubt- 
edly take  into  consideration  the  fact 
that  she  is  supporting  one  or  more 
minor  children.  We  hp.ve  been  re- 
ferred to  several  reported  cases  in 
this  state,  and  there  may  be  others, 
where  alimony  pendente  lite  was  al- 
lowed a  wife  for  the  support  of  her- 
self and  child,  and  it  is  often  done 
in  the  lower  courts.  One  of  those 
referred  to  is  Coles  v.  Coles,  2  Md. 
Ch.  341,  346;  but  there  the  allow- 
ance of  alimony  depended  upon 
whether  the  wife  had  sufficient 
means  for  the  support  of  herself  and 
infant  child,  and  the  chancellor 
said :  "I  am  not  satisfied  that  this 
petitioner  has  the  means  of  support- 
ing, witii  comfort,  herself  and  her 
child,  even  with  such  assistance  as 
she  may  receive  from  her  mother, 
and  therefore,  not  looking  at  all  to 
the  merits,  I  shall  pass  an  order 
making  some  allowance  for  that 
purpose." 

It  was  not  intimated  that,  if  the 
wife  had  sufficient  means  to  support 
herself,  alimony  should  be  allowed 
for  her  child.  The  other  case  re- 
ferred to  was  Westphal  v.  Westphal, 
182  Md.  330, 103  'Atl.  846,  where  the 
court  allowed  the  wife  alimony  pen- 
dente lite  for  the  support  of  herself 
and  four  children  living  with  her. 
Tlie  court  said:  "The  wife  in  this 
case,  it  appears,  owns  no  property, 
and  her  financial  condition  is  one  of 
absolute  dependency  upon  her  hus- 
band for  support  and  for  the  main- 
tenance of  her  four  minor  children." 

Under  such  circumstances  there 
could  be  no  possible  reason  for  not 
allowing  alimony  pendente  lite,  if 
the  husband  had  sufficient  means, 
but  it  is  allowed  to  the  wife  for  her- 
self and  minor  children  living  with 
her;  and  there  is  no  case  in  this 
state,  as  far  as  we  are  aware, 
or  any  cited  from  other  jurisdic- 
tions which  we  feel  called  upon  to 
follow,  where  alimony  pendente  lite 
was  allowed  because  the  wife  had  a 
minor  child  or  children  of  herself 
and  husband  living  with  her,  if  she 
had  ample  means  of  her  own. 
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It  is  said  in  Stewart  on  Marriage 
&  Divorce,  §  406,  that,  "in  fixing  the 
anaount  of  alimony,  the  wife's  ex- 
penses for  a  child  intrusted  to  her 
are  often  considered,  but  alimony- 
is  an  allowance  to  the  wife;  it  is 
not  affected  by  the  death  of  the 
child,  and  does  not  affect  the  child's 
right  to  support." 

In  the  case  of  death  of  one  of  the 
parties,  the  remarriage  of  the  wife, 
or  their  mutual  consent  to  live  to- 
gether, alimony  ceases.  Walling- 
ford  V.  Wallingford,  6  Harr.  &  J. 
485;  McCaddin  v.  McCaddin,  116 
Md.  567,  82  Atl.  554;  Emerson  v. 
Emerson,  120  Md.  584,  87  Atl.  1033. 
Those  cases  show  that  the  right  of 
the  wife  to  have  taken  into  consid- 
eration the  fact  that  she  has  the 
custody  of  minor  children,  when  she 
is  entitled  to  alimony  and  the 
amount  to  be  allowed  is  under  con- 
sideration, is  a  very  different  mat- 
ter from  requiring  the  father  to 
support  his  minor  children,  when  he 
is  under  legal  obligation  to  do  so. 

The  only  cases  which  the  appel- 
lant has  cited  which  seem  to  take  a 
different  view  from  what  we  have 
indicated  are  Penningroth  v.  Pen- 
nirlgroth,  71  Mo.  App.  438,  and  But- 
ledge  V.  Rutledge,  177  Mo.  App.  469, 
119  S.  W.  489.  Those  cases  were 
decided  by  an  intermediate  court, 
and  not  by  the  highest  court  of  that 
state,  although  presided  over  by 
some  very  able  judges,  and  the  court 
stands  high  for  its  decisions.  In 
the  first  case,  after  holding  that  an 
allowance  for  counsel  fees  or  for  the 
maintenance  of  the  wife  could  not 
be  sustained,  as  it  was  admitted  she 
had  an  estate  of  a  probable  value  of 
$75,000,  the  court  said:  "But  she 
is  entitled  to  something  for  the  sup- 
port of  the  child.  This  duty  pri- 
marily rested  on  the  defendant,  and, 
if  he  permitted  the  child  to  remain 
with  the  plaintiff,  he  must  furnish 
the  necessary  means  for  its  sup- 
port"— and  directed  the  lower  court 
to  make  an  allowance  for  that.  No 
authority  is  cited,  and  we  do  not 
know  whether  there  is  a  statute  in 
that  state  which  authorized  that  to 
be  done,  or  what  the  practice  in  tiiat 
state  is ;  but,  if  it  was  done  regard- 


less of  such  a  statute,  we  cannot  ap- 
prove of  the  decision,  as  it  is  clearly 
contrary  to  the  practice  in  this 
state.  In  the  other  case  cited,  the 
court  cited  no  authority  except  Pen- 
ningroth V.  Penningroth  to  sustain 
its  action.  Of  course,  we  do  not 
question  what  the  court  said  as  to 
the  primary  duty  of  the  father  to 
maintain  his  infant  children;  but 
we  cannot  agree  that  the  minors 
could  receive  such  support  in  the  di- 
vorce cases,  on  an  application  for 
alimony  pendente  lite,  when  the  wife 
is  not  entitled  to  it,  unless  there  be 
some  statute  authorizing  it  to  be  done 
in  such  cases.  Just  what  the  court 
meant  by  speaking  of  the  father 
permitting  the  child  to  remain  with 
his  wife,  we  do  not  know,  but  it 
could  hardly  be  said  that  the  hus- 
band in  this  case  "permits"  their 
children  to  remain  with  his  wife. 
She  took  them  away  from  their 
home  without  asking  his  permis- 
sion, and  filed  this  bill,  which  in- 
cluded a  prayer  for  alimony  pen- 
dente lite,  very  shortly  afterwards. 
The  only  other  case  we  have  found 
that  apparently  adopted  that  view  is 
Foss  V.  Foss,  100  111.  576;  but,  upon 
examination  of  that,  it  will  be  seen 
that  the  court  relied  on  its  interpre- 
tation of  a  statute  in  force  in  that 
state. 

As  this  opinion  is  already  longer 
than  desirable,  we  will  not  prolong 
it  by  discussing  other  questions,  or 
citing  more  authorities,  but  we  will 
affirm  the  decree.  We,  of  course,  do 
not  pass  on  the  question  as  to  the 
right  of  the  wife  to  have  permanent 
alimony  allowed  her,  if  liie  divorce 
is  granted,  or  as  to  the  liability  of 
the  appellee  to  the  appellant  for  the 
support  of  the  children  in  some  other 
proceeding.  Our  statute  (§38  of 
article  16)  would  seem  to  be  broad 
enough  to  cover  all  questions  con- 
cerning the  care  and  custody  of  the 
children,  as  well  as  their  support 
and  maintenance;  but  we  deem  it  to 
be  clear  that  it  does  not  contemplate 
having  those  questions  determined 
until  the  divorce  proceeding  is  heard 
on  its  merits. 

Decree  affirmed,  the  appellant  to 
pay  the  costs. 
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ANNOTATION. 

ynie*a  poueidon  of  independent  means  as  afFecting  her  right  to  temporary 
•]niM»y  or  allowance  for  support  of  children. 


I.  Scope  of  note,  781. 
.  II.  Wife's  means  inadequate  for  proper 
support : 

a.  Support   of   wife  and  children, 

781. 

b.  Support  of  wife  alone,  781. 

I.  Scope  of  note. 
This  note  discusses  the  effect  of  the 
possession  of  independent  means  by 
the  wife  on  her  right  to  temporary  ali- 
mony, or  an  allowance  for  the  support 
of  the  children,  pending  an  action  for 
divorce  or  separation.  While  exclud- 
ing the  allowance  of  counselfees  gen- 
erally, it  includes  the  cases  where,  on 
a  general  application  for  a  temporary 
alimony,  <iounsel  fees  .  have  been 
awarded  and  the  courts  have  failed  to 
discuss  the  two  allowances  separately. 
The  right  of  the  wife  to  a  permanent 
allowance  is  not  included. 

//.  Wife's  mean*  inadequate  for  froper 
aupport, 

a.  Support  of  wife  and  children. 
,  Though  a  wife  has  some  independ- 
ent means,  if  they  are  inadequate  for 
the  support  of  herself  and  the  chil- 
dren, an  allowance  of  temporary  ali- 
mony may  be  made. 

Thus,  in  Davis  v.  Davis  (1913)  174 
Mo.  App.  688,  160  S.  W.  829,  it  was 
held  that  the  sum  of  $35  per  month 
for  the  support  of  the  wife  and  child, 
pending  a  divorce  suit,  was  not  exces- 
sive, where  the  wife  had  only  very 
small  means,  and  the  husband's  prop- 
erty was  worth  about  $5,000. 

So,  in  Meyer  v.  Meyer  (1898)  6  Cal. 
Unrep.  944,  52  Pac.  486,  wherein  it 
was  shown  that  the  wife  had  an  in- 
come of  $135  per  mouth,  and  the  hus- 
band's net  income  was  $275  per  month, 
it  was  held  that  an  order  requiring 
the  husband  to  pay  alimony  pendente 
lite  in  the  sum  of  $125  per  month  for 
the  support  of  the  wife  and  child 
was  excessive,  and  should  be  reduced 
to  $50  per  month. 

Similarly,  it  was  held  in  Stiehm  v. 
Stiehm  (1897)  69  Minn.  461.'  72  N.  W. 


III.  Wife's   means    adequate   for   proper 

support: 

a.  Support  of  children,  784. 

b.  Support  of  wife,  785. 

IV.  Wife  not  required  to  impair  corpus  of 

her  estate,  788. 

708,  that  it  was  not  an  abuse  of  ju- 
dicial discretion  to  allow  a  wife  the 
sum  of  $8  a  month  for  the  support  of 
herself  and  her  child,  where  each 
spouse  had  property  worth  about  $500. 
But  in  Harding  v.  Hardihg  (1892) 
144  111.  589,  21  L.R.A.  310,  82  N.  E. 
206,  it  was  held  to  be  error  for  the 
court  to  make  an  order  for  an  allow- 
ance to  a  wife  for  the  support  of  her 
minor  children,  in  the  absence  of  a 
court  order  giving  her  their  custody, 
though  her  income  was  insuflScient  for 
their  adequate  maintenance  according 
to  their  station  in  life,  the  father  be- 
ing guilty  of  no  neglect  of  them,  and 
being  amply  able  and  willing  to  sup- 
port them  in  his  own  home. 

b.  Support  of  wife  alone. 

Where  a  wife  has  some  means,  but 
is  not  able  to  support  and  maintain 
herself  properly  while  an  action  for 
divorce  is  pending,  it  is  generally 
held  to  be  proper  for  the  court  to  com- 
pel the  husband  to  contribute  an 
amount  which,  together  with  the 
wife's  means,  will  be  sufficient  for  her 
support  and  maintenance. 

California. — Kowalsky  v.  Kowalsky 
(1904)  145  Cal.  894,  78  Pac.  877. 

Illinois.  —  Harding  v.  Harding 
(1892)  40  III.  App.  202,  modified  in 
(1892)  144  111.  688,  21  L.R.A.  310,  32 
N.  E.  206;  Lumpkin  v.  Lumpkin  (1898) 
78  111.  App.  324;   Cooper  v.   Cooper 

(1899)  85  111.  App,   575,  affirmed  in 

(1900)  185  111.  163,  56  N.  E.  1059. 
Indiana. — Sellers  v.  Sellers   (1894) 

141  Ind.  305,  40  N.  E.  699;  Snider  v. 
Snider  (1913)  179  Ind.  583,  102  N.  E. 
32. 

Iowa.  —  Campbell  v.  Campbell 
(1887)  73  Iowa,  482,  36  N.  W.  522. 
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Kentucky. — ^Logan  v.  Logan  (1841) 
2  B.  Mon.  142. 

Louisiana.  —  Cignoni  v.  Cignoni 
(1916)  139  La.  978.  72  So.  707;  Hava 
V.  Chavigny  (1920)  146  La.  84,  83  So. 
417. 

Michigan.— Rose  v.  Rose  (1884)  68 
Mich.  585,  19  N.  W.  195. 

Minnesota.  —  Wetter  v.  Wetter 
(1920)  —  Minn.  — ,  177  N.  W.  491. 

Missouri.— Stark  v.  Stark  (1906) 
116  Mo.  App.  436,  91  S.  W.  413;  Coen 
T.  Coen  (1908)  180  Mo.  App.  480,  109 
S.  W.  1083;  Robertson  v.  Robertson 
(1909)  137  Mo.  App.  93,  119  S.  W.  533; 
Hedrick  v.  Hedrick  (1911)  167  Mo. 
App.  683,  138  S.  W.  678. 

New  Jersey.  —  Perkins    v.    Perkins 

(1899)  —  N.  J.  Eq.  — ,  42  Atl.  386. 
See  also  Marker  v.  Marker  (1866)  11 
N.  J.  Eq.  256. 

New  York.  —  Merritt  v.  Merritt 
(1885)  99  N.  Y.  643,  1  N.  E.  605; 
Graves  v.  Graves  (1911)  143  App.  Div. 

923,  128  N.  Y.  Supp.  499;  Hoffman  v. 
Hoffman  (1868)  7  Robt.  474.  See  also 
Seitz  V.  Seitz   (1920)    192.  App.  Div. 

924,  183  N.  Y.  Supp.  79. 

North  Carolina. — Bailey    v.    Bailey 

(1900)  127  N.  C.  474,  37  S.  E.  502. 
Ohio.— See  Adkins  v.  Adkins  (1912) 

88  Ohio  C.  C.  592. 

Pennsylvania.  —  Banes  v.  Banes 
(1871)  8  Phila.  250;  Laciar  v.  Laciar 
(1888)  6  Pa.  Co.  a.  406;  Seads  v. 
Seads  (1902)  27  Pa.  Co.  Ct.  26. 

West  Virginia.— Kittle  v.  Kittle 
(1920)  86  W.  Va.  46,  102  S.  E.  799. 

Canada. — Moon  v.  Moon  (1912)  22 
West.  L.  R.  179,  6  D.  L,  R.  46. 

In  Harding  v.  Harding  (1892)  144 
HI.  588,  21  L.R.A.  310,  32  N.  E.  206, 
modifying  (1891)  40  111.  App.  202,  the 
court  said :  "If  the  income  of  the  wife 
be  sufficient  to  suitably  support  her, 
there  will  ordinarily  exist  no  reason 
for  making  an  allowance  for  that  pur- 
pose. But  if  the  income  of  the  wife 
be  insufficient,  and  that  of  the  hus- 
band be  ample,  equitable  consider- 
ations and  the  weight  of  authority  re- 
quire, as  we  think,  that  such  a  sum 
should  be  allowed  from  the  husband's 
income  as  will,  when  added  to  her 
own,  enable  the  wife  to  live  comfort- 
ably pending  the  litigation,  in  the  sta- 
tion in  life  to  which  he  has  accus- 
tomed her." 


In  Snider  v.  Snider  (bid.)  supra, 
the  court  said:  "Although  the  fact 
that  the  wife  has  some  property  is  a 
matter  to  be  considered  by  the  court 
in  determining  whether  an  allowance 
shall  be  made,  as  well  as  the  amount 
of  it,  still,  if  it  is  not  sufficient  prop- 
erly to  support  her,  and  at  the  same 
time  afford  her  the  means  to  secure 
her  an  efficient  preparation  of  her 
case  and  a  fair  trial,  without  exhaust- 
ing her  own  resources,  an  allowance 
is  within  the  discretion  of  the  court." 

In  Marker  v.  Marker  (N.  J.)  supra, 
on  an  application  by  the  wife  for  ali- 
mony pendente  lite,  the  court  said: 
"The  statute  has  changed  the  common 
law,  and  secures  to  the  wife  the  own- 
ership and  disposition  of  property  she 
may  have  at  her  marriage,  or  may  ac- 
quire afterwards.  When  the  wife  is  a 
suitor  in  court,  the  question  will  be 
whether  she  has  property  independ- 
ently of  her  husband,  and  the  court 
will  exercise  its  discretion  in  the  al- 
lowance of  alimony  and  costs,  having 
reference  to  the  respective  pecuniary 
circumstances  of  the  husband  and 
wife." 

Where  it  appeared  that  the  husband 
had  an  income  of  over  $600  per  month, 
and  the  wife's  property  consisted 
only  of  corporate  stock  to  the  value 
of  about  |700,  it  was  held  to  be  with- 
in the  discretion  of  the  court  to  make 
an  allowance  to  the  wife  of  $100  per 
month  as  alimony  pendente  lite,  in  an 
action  for  divorce.  Kowalsky  v.  Ko- 
walsky  (1904)  145  CaL  394,  78  Pac. 
877. 

It  was  held  in  Wetter  v.  Wetter 
(1920)  —  Minn.  — ,  177  N.  W.  491, 
that  the  wife  was  entitled  to  a  contri- 
bution from  her  husband  as  tempo- 
rary alimony,  where  it  was  shown  that 
her  estate  did  not  exceed  $2,200,  and 
the  husband's  property  was  worth  not 
less  than  $56,000. 

It  was  held  in  Hedrick  v.  Hedrick 
(1911)  157  Mo.  App.  633,  138  S.  W. 
678,  that,  although  the  wife  had  $1,000 
of  her  own  money,  the  sum  of  $150  per 
month  as  alimony  pendente  lite  was 
not  excessive,  in  view  of  the  fact  that 
before  the  husband  abandoned  her  he 
considered  $300  per  month  necessary 
for  her  support,  and  it  was  shown  that 
he  had  an  income  of  $6,000  per  year. 
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In  Sellers  ▼.  Sellers  (1894)  141  Ind. 
805,  40  N.  E.  699,  vrherein  it  appeared 
fhat  the  value  of  the  wife's  property 
was  not  more  than  $1,200,  it  was  held  . 
that  an  allowance  of  |4  per  week  as 
temporary  alimony  was  not  an  abuse 
of  judicial  discretion. 

So,  in  Campbell  v.  Campbell  (1887) 
73  Iowa,  482,  36  N.  W.  622.  it  was  held 
not  to  be  an  abuse  of  discretion  to  al- 
low a  wife  the  sum  of  $350  as  tempo- 
rary alimony,  although  she  was  the 
owner  of  120  acres  of  land  and  a  small 
amount  of  personal  property. 

In  Stark  t.  Stark  (1906)  116  Mo. 
App.  436,  91  S.  W.  413,  the  court  held 
that  where  the  wife  had  about  $800, 
and  the  husband's  property  amounted 
to  not  more  than  $3,900,  an  allowance 
of  temporary  alimony  in  the  sum  of 
$225  was  excessive,  and  should  be  re- 
duced to  $100. 

Where  a  wife's  total  resources  were 
only  $373.  and  the  husband  had  an  in- 
come of  $250  per  month,  an  allowance 
of  $50  per  month  as  temporary  ali- 
mony, pending  a  suit  for  separation, 
was  held  not  to  be  excessive.  Cignoni 
V.  Cignoni  (1916)"  139  La.  978,  72  So. 
707. 

In  Graves  v.  Graves  (1911)  148  App. 
Div.  923,  128  N.  Y.  Supp.  499,  it  was 
held  that  an  allowance  of  $15  per 
week  to  the  wife  as  temporary  alimony 
was  not  improper,  although  she  pos- 
sessed between  six  and  seven  thou- 
sand dollars. 

It  was  held  in  Merritt  v.  Merritt 
(1885)  99  N.  Y.  643,  1  N.  E.  606,  that, 
though  the  fact  that  the  wife  had 
some  property  was  a  question  to  be 
considered  by  the  court,  nevertheless 
an  allowance  of  $18  per  month  as  ali- 
mony pendente  lite  would  not  be  con- 
sidered excessive,  where  the  value  of 
the  wife's  property  did  not  exceed 
$3,000,  and  it  appeared  that  the  prop- 
erty had  not  come  to  her  from  her  hus- 
band. 

In  Hoffman  v.  Hoffman  (1868)  7 
Robt.  (N.  Y.)  474,  temporary  alimony 
to  the  amount  of  $10  per  week  was 
allowed  to  the  wife,  pending  an  action 
for  divorce,  although  she  had  money 
and  property  to  the  extent  of  several 
hundred  dollars,  it  appearing  that  she 
was  unable  to  obtain  employment,  and 


that  the  husband  was  earning  $1,200 
per  year. 

In  Perkins  v.  Perkins  (1899)  — 
N.  J.  Eq.  -r,  42  Atl.  336,  alimony  pen- 
dente lite  in  the  amount  of  $7  per 
week  was  allowed  to  a  wife,  pending 
her  action  for  support  and  mainte- 
nance, where  it  appeared  that  her 
property  amounted  to  not  more  than 
$500. 

In  Bailey  v.  Bailey  (1900)  127  N.  C 
474,  37  S.  E.  602,  it  was  held  that  a 
wife  was  entitled  to  a  small  monthly 
allowance  as  temporary  alimony,  pend- 
ing her  action  for  divorce,  where  the 
husband  had  real  estate  of  a  consid- 
erable value,  although  she  had,  prior 
to  their  separation,  in  consideration 
of  the  sum  of  $1,450.  agreed  to  release 
him  of  all  the  rights  she  had  acquired, 
or  might  acquire,  by  reason  of  their 
marriage. 

It  has  been  held  that  temporary  ali- 
mony was  properly  allowed  where  the 
wife's  annual  income  was  less  than 
$200  and  the  husband  derived  an  in- 
come from  his  business. of  about  $2.- 
000  per  year.  Rose  v.  Rose  (1884)  53 
Mich.  585.  19  N.  W.  195. 

In  Logan  v.  Logan  (1841)  2  B.  Men. 
(Ky.)  142.  it  was  held  that  where  the 
husband's  annual  income  was  $2,500. 
and  that  of  the  wife  was  $250,  a  con- 
tribution of  $300  by  the  husband  to 
the  wife  as  temporary  alimony  w«s  not 
excessive. 

An  allowance  of  $40.  per  month  as 
temporary  alimony  has  been  held  not 
to  be  an  abuse  of  discretion,  where  the 
husband's  property  amounted  to  sev- 
eral hundred  thousand  dollars,  and 
the  wife's  income  amounted  to  not 
more  than  $75  per  month,  and  the 
property  from  which  she  derived  the 
income  was  encumbered  with  a  small 
mortgage.  Robertson  v.  Robertson 
(1909)  137  Mo.  App.  93,  119  S.  W.  533. 

It  has  been  held  not  to  be  an  abuse 
of  discretion  to  allow  a  wife  $20  per 
month  as  alimony  pendente  lite,  where 
the  husband's  income  amounted  to 
$2,000  per  year,  and  the  annual  in- 
come of  the  wife  from  her  property 
amounted  only  to  about  $260.  Lump- 
kin v.  Lumpkin  (1898)  78  111.  App. 
324. 

In  Seads  v.  Seads  (1902)  27  Pa.  Co. 
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Gt.  26,  an  application  by  a  wife  for 
alimony  pendente  lite  in  an  action  for 
divorce,  it  was  held  that  an  allowance 
of  $20  per  month  was  not  excessive, 
where  the  wife  received  a  monthly  in- 
come of  $80,  and  the  husband  had  an 
income  of  $100  per  znontii.  The  court 
said:  "The  discretion  which  rests  in 
a  court  should  not  be  exercised  in 
favor  of  a  decree  for  ad  interim  ali- 
mony to  the  wife,  in  a  case  where  she 
has  sufficient  means  to  prosecute  her 
suit;  but  it  is  the  duty  of  the  court 
to  make  such  allowance  where  her 
means  to  do  so  are  inadequate,  and  t]ie 
husband. is  able."  > 

In  Laciar  v.  Laciar  (1888)  6  Pa.  Co> 
Ct.  406,  the  court  considered  that  the' 
income  from  an  $800  mortgage  owned 
by  the  wife  was  not  sufficient  for  her 
maintenance,  pending  an  action  for 
divorce,  and  ordered  an  allowance  of 
$4  per  week  to  her,  pending  the  litiga- 
tion, it  appearing  that  the  husband 
was  enjoying  a  lucrative  practice  as  a 
physician. 

In  Banes  v.  Banes  (1871)  8  Phila. 
(Pa.)  250,  it  was  held  that  as  the 
wife's  income  was  not  sQfficient  fqr 
her- support,  pending  proceedings  in  a 
divorce  action,  an  allowance  of  $5  p^r 
week  as  alimony  pendente  lite  should 
be  made,  the  husband  having  produc- 
tive property  worth  $40,000. 

In  Kittle  v.  Kittle  (1920)  86  W.  Va, 
46,  102  S.  E.  799,  it  was  held  that  the 
wife  should  not  have  been  denied 
temporary  alimony  pending  an  action 
for  divorce,  where  it  appeared  that 
her  income  amounted  to  less  than  $100 
per  year,  and  her  husband's  annual  in- 
come was  $3,000.  The  court  said :  "H 
she  has  ample  income  from  her  estate 
to  maintain  herself  and  prosecute  her 
suit,  the  court  might,  within  its  dis- 
cretion, deny  her  temporary  alimony 
and  suit  money;  but,  where  her  income 
is  inadequate  for  these  purposes,  the 
necessity  which  the  statute  contem- 
plates is  present." 

In  Cooper  v.  Cooper  (1899)  85  III. 
App.  575,  affirmed  in  (1900)  185  111. 
163,  56  N.  E.  1059,  it  was  held  that  the 
husband  should  be  required  to  con- 
tribute to  the  wife's  support,  accord- 
ing to  her  station  in  life,  where  it  was 
shown  that,  though  she  owned  sepa- 


rata property,  she  received  no  Income 
therefrom. 

In  Hava  v.  Chavigny  (1920)  146  La. 
84,  83  So.  417,  it  was  held  that  a  wife 
was  entitled  to  alimony  pendente  lite, 
where  it  was  shown  that  property  and 
funds  belonging  to  her  were  not  avail- 
able at  tite  time,  and  the  husband's  in- 
come amounted  to  $2,000  per  year. 

In  Moon  v.  Moon  (1912)  22  West, 
L.  R.  (Can.)  179,  6  D.  L.  B.  46,  alimony 
to  the  extent  of  $20  per  month  was  al- 
lowed to  a  wife,  where,  although  she 
had  property,  it  was  not  shown  that 
shfef  was  deriving  any  beneht  there- 
from, and  the  husband  had  an  annual 
income  of  $300. 

In  Goen  v.  Coen  (1908)  180  Mo.  App. 
480, 109  S.  W.  1083,  temporary  alimony 
and  counsel  fees  to  the  extent  of  $75 
was  allowed,  where  it  was  shoAiyn  that 
the  wife's  income  for  her  support  was 
$20  per  month,  and  the  husband 
owned  real  property  of  the  value  of 
$1,000. 

III.  Wife's  tneana  adequate  for  proper 
support, 

m.  Sypport  of  children. 

There  seem  to  be  but  few  cases 
^^erein  the  courts  have  passed  on 
the  right  to  temporary  alimony  of  a 
wife  who  has  means  adequate  for  the 
support  of  herself  and  the  children, 
and  the  decisions  reached  are  con- 
flicting in  result,  and  seemingly  based 
on  the  facts  and  circumstances  of 
each  particular  case. 

In  the  reported  case  (Hood  v.  Hood, 
ante,  774)  a  husband  was  not  com- 
pelled to  make  an  allowance  to  the 
wife  for  the  temporary  support  of  the 
children,  where  she  left  tiie  husband, 
taking  the  children  with  her,  and  it 
appeared  that  she  had  an  independent 
income  of  $88,000  per  year. 

But  in  Penningroth  v.  Penningroth 
(1897)  71  Mo.  App.  438,  it  was  held 
that,  although  a  wife  owned  a  sepa- 
rate estate  sufficient  for  her  support, 
nevertheless  she  was  entitled  to  an 
allowance  from  her  husband  for  the 
support  of  their  children,  from  the 
commencement  of  the  suit  until  its 
final  determination,  if  the  husband 
permitted  them  to  remain  with  her. 

So,  it  was  held  in  Rutledge  v.  Rut- 
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ledge  (1909)  177  Mo.  App.  469,  119 
S.  W.  489,  that  a  husband  was  liable. 
for  the  support  of  the  minor  child 
where  it  remained  with  his  wife,  who 
had  means  adequate  for  its  support, 
although  she  was  not,  under  the  cir- 
cumstances, entitled  to  alimony  pen- 
dente lite.  The  court  said:  "There 
can  be  no  doubt  about  the  obligation 
of  the  husband  to  provide  a  reason- 
able amount  for  the  support  of  his 
fifteen-year-old  son,  even  though  the 
matter  of  divorce  be  undetermined.  It 
appears  this  son  resides  with  the 
mother.  The  duty  primarily  rests  up^ 
on  the  plaintiff  husband  to  maintain 
him.  If  he  permits  the  9on  to  remain 
with  his  wife,  he  must  furnish  to  the 
mother  the  necessary  means  for  his 
support." 

Likewise,  it  was  held  in  Spatz  v. 
Spatz  (1920)  189  App.  Div.  438,  178 
N.  Y.  Supp.  567,  that  a  wife  should 
receive  an  amount  from  the  husband 
sufficient  for  their  child's  support, 
where  the  child  was  Jeft  with  the 
wife,  although  the  wife  had,  a  short 
time  prior  to  her  application  for  tem- 
porary alimony,  become  possessed  of 
nearly  $700  of  the  husband's  money. 

ft.  Support  of  wife. 

The  rule  seems  to  be  that,  if  the 
wife  has  independent  means  sufficient 
for  her  support  according  to  her  sta- 
tion in  life,  the  husband  will  not  be 
compelled  to  pay  her  temporary  all* 
mony. 

Galifornia.  —  Turner  t.  Turner 
(1889)  80  Cal.  141,  22  Pac.  72. 

Florida. — Chaires  v.  Chair es  (1863) 
10  Fla.  808;  Haddon  v.  Haddon  (1895) 
36  Fla.  413,  18  So.  779.  See  also  Un- 
derwood V.  Underwood  (1868)  12  Fla. 
484. 

Georgia.— Killiam  v.  Killiam  (1858) 
25  6a.  186.  See  also  Pinckard  v. 
Pinckard.  (1856)  22  Ga.  81,  68  Am. 
Dec.  481. 

Illinois.— Arado  v.  Arado  (1917) 
281  111.  123,  4  A.L.R.  28,  117  N.  E.  816; 
Rawson  v.  Rawson  (1888)  87  111.  App. 
491;  Carlin  v.  Carlin  (1896)  65  111. 
App.  160;  Steller  v.  Steller  (1904)  115 
III.  App.  323.  See  also  Harding  v. 
Harding  (1892)  144  111.  588,  21  L.R.A. 
310,  82  N.  E.  206. 

15  A.L.R.— 50. 


Indiana. — See  Kenemer  v.  Kenemer 
(1866)  26  Ind.  380. 

Kentucky. — See  Logan  v.  Logan 
(1841)  2  B.  Mon.  142. 

Maryland. — Hood  v.  Hood  (reported 
herewith)  ante,  774.  See  also  Goles  v. 
Coles  (1851)  2  Md.  Ch.  341. 

Michigan. — Ross  v.  Ross  (1881)  47 
Mich.  185,  10  N.  W.  193. 

Mississippi.^ — Evans  v.  Evans  (1921) 

—  Miss.  — ,  88  So.  481.  See  also  Porter 
V.  Porter  (1866)  41  Miss.  117;  Rosa  v. 
Ross  (1906)  89  Miss.  66,  42  So.  882. 

MiasourL — ^Arnold  v.  Arnold  (1920) 

—  Mo.  — ,  222  S.  W.  996;  Penningroth 
V.  Penningroth  (1897)  71  Mo.  App. 
438;  Lambert  v.  Lambert  (1904)  109 
Mo.  App.  19,  84  S.  W.  203;  Rutledge 
V.  Rutledge  (1909)  177  Mo.  App.  469, 
119' S.  W.  489.  See  also  Stark  v.  Stark 
(1905)  115  Mo.  App.  436, 91  S;  W.  413. 

New  Jersey. — ^Westerfteld  v»  Wester- 
field  (1882)  36  N.  J.  Eq.  195.  See  also 
Suydam  v.  Suydam  (1911)  .79  N.  J. 
Eq.  144,  80  Atl.  1057. 

New  York.  —  Collins  v.  Collins 
(1880)  80  N.  Y.  1;  Maxwell  v.  Max- 
well (1888)  28  Hun,  566;  Richardson 
V.  Richardson  (1905)  94  N.  Y.  Supp. 
582;  Sawyer  v.  Sawyer  (1920)  108 
Misc.  447,  178  N.  Y.  Supp.  472;  Spatz 
V.  Spatz  (1920)  189  App.  Div.  438,  178 
N.  Y.  Supp.  667;  Brand  v.  Brand 
(1917)  178  App.  Div.  822,  166  N.  Y. 
Supp.  90.  See  also  Ashbrooke  v.  Ash- 
brooke  (1909)  132  App.  Div.  907,  116 
N.  Y.  Supp.  1100. 

Pennsylvania. — Schireman  v.  Schire- 
man  (1889)  7  Pa.  Co.  Ct.  110;  Shoe- 
maker V.  Shoemaker  (1896)  5  Pa.  Dist. 
R.  449.  See  also  Toole  v.  Toole  (1874) 
1  W.  N.  C.  96;  Seads  v.  Seads  (1902) 
27  Pa.  Co.  Ct.  26. 

Tennessee. — Thompson  v.  Thomp- 
son (1859)  3  Head,  527.  See  also 
Lishey  v.  Lishey  (1873)  2  Tenn.  Ch.  1. 

Texas.  —  See  Wright  v.  Wright 
(1851)  6  Tex.  29. 

Washington. — See  Dilatush  v.  Dila- 
tush  (1918)  102  Wash.  504,  173  Pac. 
431. 

West  Virginia.— See  Kittle  v.  Kittle 
(1920)  86  W.  Va.  46,  102  S.  E.  799. 

England.— •Ck>ombs  v.  Coombs  (1866) 
L.  R.  1  Prob.  &  Div.  218,  12  Jur.  N.  S. 
673,  14  L.  T,  N.  S.  294;  Powell  v.  Pow- 
ell (1873)  L.  R.  3  Prob.  &  Div.  55. 
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Canada. — ^Allison  v.  Allison  (1918) 
6  Alberta  L.  R.  127,  23  West.  L.  R.  670, 
9  D.  L.  R.  418.  See  also  Smith  v. 
Smith  (1878)  6  Ont.  Pr.  Rep.  51. 

In  Rawson  t.  Rawson  (1888)  37  IIL 
App.  491,  wherein  it  appeared  that  the 
wife  had  suiScient  separate  property 
for  her  adequate  support,  the  court 
said :  "We  regard  the  law  as  well  set- 
tled that  when  the  wife  brings  suit 
against  her  husband  for  either  a  di- 
vorce or  separate  maintenance,  and 
applies  to  the  court  for  an  allowance 
out  of  her  husband's  means  to  enable 
her  to  prosecute  the  suit,  or  for  tem- 
porary alimony,  and  it  is  made  to  ap- 
pear that  she  has  sufficient  separate 
property  for  the  purpose,  the  applica- 
tion should  be  denied." 

In  Schireman  v.^  Schireman  (Pa.) 
supra,  the  court  discussed  the  general 
rule,  and  held  that,  where  the  wife 
was  self-supporting,  she  would  not  be 
allowed  alimony  pendente  lite  during 
proceedings  for  divorce,  adding:  "If 
she  has  an  income  of  her  own  suf- 
ficient to  pay  for  her  support  and  to 
cover  the  expenses  of  litigation,  the 
necessity  upon  which  arose  the  prac- 
tice of  giving  the  wife  alimony  does 
not  exist,  and  the  allowance  will  be 
refused." 

In  Thompson  v.  Thompson  (1859)  3 
Head  (Tenn.)  527,  the  court  said: 
"According  to  the  course  of  decision 
in  this  state,  in  a  divorce  ease  brought 
by  or  against  the  wife,  if  she  be  not 
possessed  of  sufficient  separate  prop- 
erty or  means  of  her  own,  adequate  to 
her  support  and  to  defray  the  ex- 
penses of  the  suit,  she  is  entitled,  as 
against  her  husband,  to  alimony  pen- 
dente lite,  and  also  to  such  amount  of 
money  as  shall  be  necessary  to  defray 
the  reasonable  expenses  of  the  suit, 
including  counsel  fees.  If  this  were 
not  so,  the  wife,  destitute  of  means 
of  her  own,  would  be  denied  justice. 
If,  however,  she  has  adequate  means 
of  her  own,  no  such  allowances  will  be 
made,  pending  the  suit.  .  .  .  This 
doctrine  is  subject,  however,  to  the 
qualification  that  the  wife  is  prose- 
cuting or  defending  the  suit  in  good 
faith." 

In  the  case  of  Ross  v.  Ross  (1881) 
47  Mich.  185,  10  N.  W.  193,  the  court. 


in  reversing  an  order  which  directed 
the  husband  to  pay  temporary  alimony 
to  the  wife,  said:  "It  is  only  in  cases 
where  it  is  made  to  appear  by  the  bill 
of  complaint  or  petition  that  the  wife 
has  no  separate  property  of  her  own 
to  support  herself  and  enable  her  to 
carry  on  her  suit,  and  her  husband  has 
property,  that  the  court  will  compel 
him  to  make  a  suitable  allowiince  for 
her  maintenance,  and  to  enable  her  to 
employ  counsel." 

In  Evans  v.  Evans  (1921)  —  Mias. 
—,  88  So.  481,  the  court  said:  "It  ap- 
pears from  the  evidence  that  the  ap- 
pellee has  a  separate  estate  amounting 
to  $4,200,  and  there  is  nothing  in  the 
evidence  to  indicate  that  it  is  insuf- 
ficient to  enable  her  to  maintain 
herself  and  to  prosecute  this  suit; 
consequently,  she  is  not  entitled  to 
alimony  pendente  lite." 

Referring  to  the  discretion  of  the 
court  in  allowing  temporary  alimony, 
it  was  said  in  Turner  v.  Turner  (1889) 
80  Cal.  141,  22  Pac.  72:  "It  is  a  dis- 
cretion to  be  exercised  in  view  of  the 
circumstances  of  the  parties,  their 
several  necessities,  and  the  pecuniary 
ability  of  the  husband.  A  sum  abso- 
lutely small  may  be  relatively  exces- 
sive, and  where,  as  in  this  case,  the 
wife  is  plaintiff,  where  she  has  pos- 
session of  the  homestead,  where  she 
has  burdened  herself  with  but  two  out 
of  six  young  children,  where  her 
property,  or  that  which  she  enjoys  the 
use  of,  is  more  valuable  and  produc- 
tive than  the  husband's,  and  where,  as 
above  stated,  it  appears  that  his  bur- 
dens and  necessities  are  greater,  and 
his  means  less,  than  hers,  it  is  an  ex- 
cess of  any  discretionary  power  of  the 
court  to  award  temporary  alimony." 

In  Haddon  v.  Haddon  (1895)  36  Pla. 
413, 18  So.  779,  temporary  alimony  was 
denied,  it  appearing  that  the  wife  had 
several  thousand  dollars,  and  that 
the  husband's  estate  was  worth  much 
less.  .  The  court  said:  "The  law 
seems  to  be  well  settled  that  two 
things  must  concur,  and  must  be  made 
to  appear,  before  a  court  is  justified 
in  mining  any  allowance  to  the  wife 
in  divorce  proceedins^s  for  temporary 
alimony  and  for  counsel  fees :  (1)  A 
necessity  therefor  must  appear  on  the 
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part  of  the  wife,  from  her  want  of 
means,  or  of  sufficient  means,  to  main- 
tain herself  during  the  litigation,  and 
with  which  to  employ  counsel;  (2) 
and  it  must  also  appear  that  the  hus- 
band has  the  pecuniary  means  to  sup- 
ply that  necessity." 

In  a  case  wherein  it  appears  that  a 
wife,  by  a  separate  agreement,  had 
accepted  property  worth  $1,200,  the 
husband's  property  being  worth  five  or 
six  thousand  dollars,  she  was  not  al- 
lowed a  further  sum  as  temporary  ali- 
mony, in  an  action  by  the  husband  fcH* 
divorce.  Killiam  v.  Killiam  (1858)  26 
6a.  186,  wherein  the  court  said: 
"When  the  separation  by  agreement 
took  place,  the  wife  was  content  to 
take  back  the  property  she  brought 
into  the  marriage.  She  deemed  this 
enough  for  her  maintenance,  and  w^ 
leave  her  to  abide  by  it." 

In  Spatz  v.  Spatz  (1920)  189  App. 
Div.  438,  178  N.  Y.  Supp.  567,  it  ap- 
peared that  the  wife,  a  short  time 
prior  to  her  application  for  temporary 
alimony,  had  received  nearly  $700  of 
her  husband's  money,  and  it  was. not 
shown  that  she  had  expended  the 
amount  for  her  support.  It  was  h«ld 
that  she  was  not  justified  in  askjng 
for  tonporary  alimony. 

In  Ck>llins  v.  Ck)lliQS  (1880)  80  N.  Y. 
1,  temporary  alimony  was  refused  to 
the  wife,  in  an  action  for  divorce,  it 
appearing  that  some  time  prior  to  the 
action  the  parties  had  entered  into  a 
separation  agreement,  under  which 
the  husband  paid  the  wife  $5,000  and 
conveyed  certain  real  estate  to  trus- 
tees for  her  use.  The  court  said: 
"The  fact  that  a  wife  is  destitute  of 
means  to  carry  on  her  suit,  and  to  sup- 
port herself  during  its  pendency,  is-  as 
essential  as  any  other  fact,  to  author- 
ize the  court  to  award  temporary  ali- 
mony. This  is  not  mere  matter  of  dis- 
cretion, but  a  settled  principle  of 
equity." 

In  Powell  V.  Powell  (1873)  L.  R.  3 
Prob.  &  Div.  (Eng.)  56,  it  appeared 
that  a  husband  covenanted  to  pay  his 
wife  a  certain  amount  annually  under 
a  deed  of  separation.  Subsequently, 
the  husband  acquired  a  large  increase 
of  fortune,  and,  in  an  action  by  him 
for  a  divorce,  the  wife  applied  for  an 


additional  allowance  as  alimony  pen- 
dente lite.  The  application  was  de- 
nied, as  it  appeared  that  the  wife  had 
been  content  with  the  original  allow- 
ance, and  the  court  considered  that  it 
would  be  unfair  to  the  husband  t* 
compel  him  to  give  her  a  greater  al- 
lowance, after  he  had  charged  her 
with  acts  which  gave  him  a  right 
of  action  for  a  divorce. 

In  Steller  v.  Steller  (1904)  116  lU. 
App.  323,  alimony  pendente  lite  was 
denied  to  the  wife  in  her  action  for 
separate  maintenance,  it  appearing 
that  her  financial  condition  was  su- 
perior to  that  of  her  husband,  that  he 
was  unable  to  work,  and  that  he  was 
justified  in  living  apart  from  her. 

In  Arado  v.  Arado  (1917)  281  UL 
128,  4  A.L.R.  28, 117  N.  E.  816,  alimony 
was  denied,  it  being  shown  that  the 
wife  had  a  separate  and  private  in- 
come of  $260  per  month,  and  there  be- 
ing no  evidence  that  she  was  unable 
to  support  herself. 

In  Carlin  v.  C^rlin  (1896)  66  Ul. 
App.  160,  alimony  pendente  lite  was 
denied  in  an  action  by  a  husband  for 
a  divorce,  it  appearing  that  the  wife 
had  an  income  of  $5,000  per  year,  the 
court  saying  that  a  showing  of  neces- 
sity is  prerequisite  to  such  an  allow- 
ance. 

In  Penningroth  v.  Penningroth 
(1897)  71  Mo.  App.  438,  alimony  pen- 
dente lite  was  refused  to  the  wife, 
where  it  appeared  that  she  had  a  sep- 
arate estate  worth  $76,000,  although 
the  husband  admitted  he  was  worth 
$45,000. 

It  was  held  in  Arnold  v.  Arnold 
(1920)  —  Mo.  — ,  222  S.  W.  996,  that 
where  the  wife  failed  to  ask  for  tem- 
porary alimony  until  the  end  of  the 
divorce  suit,  and  it  was  shown  that 
she  had  an  income  of  $100  per  month, 
temporary  alimony  would  not  be  al- 
lowed. 

In  Lambert  v.  Lambert  (1904)  109 
Mo.  App.  19,  84  S.  W.  203,  wherein  it 
appeared  that  the  wife  owned  separate 
property  to  the  extent  of  several 
thousand  dollars,  the  court  refused  to 
grant  her  temporary  alimony,  pending 
a  proceeding  for  a  divorce. 

So,  in  Rutledge  v.  Rutledge  (1909) 
177  Mo.  App.  469, 119  S.  W.  489.  tempo- 
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rary  alimony  was  denied,  notwith- 
standins:  the  fact  that  the  husband 
owned  property  of  the  value  of  $100,- 
000,  and  the  wife's  property  was 
worth  only  $5,000.  The  court  said: 
''The  doctrine  repeatedly  declared  by 
this  court  is  to  the  effect  that  if  the 
wife  has  sufficient  property  in  her  own 
right  to  conduct  or  defend  her  action, 
and  to  support  herself  during  its 
pendency,  there  can  be  no  reason  for 
imposing  this  burden  on  her  husband. 
.  .  .  It  is  now  a  settled  principle  of 
equity  that  the  fact  which  confers 
power  upon  the  court  to  award  ali- 
mony pendente  lite  for  the  support  of 
the  wife,  and  suit  money  for  the  pur- 
pose of  the  prosecution  or  defense  of 
a  divorce  action,  is  that  the  wife  is 
destitute  of  sufficient  means  to  meet 
these  charges.  .  .  .  Or,  if  she  has 
sufficient  in' part,  the  husband  must 
supply  the  residue." 

In  Richardson  v.  Richardson  (1905) 
94  N.  Y.  Supp.  682,  temporary  alimony 
was  denied  to  the  wife,  in  an  action 
for  separation,  where  it  appeared  that 
she  had  a  small  amount  of  money,  and 
was  in  receipt  of  an  income  from  per- 
sonal services  sufficient  for  her  sup- 
port. The  decision  seems  to  be  based 
on  the  theory  that,  as  the  wife's  serv- 
ices belonged  to  the  husband,  the  in- 
come she  was  receiving  was  to  be  con- 
sidered as  having  been  given  by  him 
to  her. 

Temporary  alimony  was  denied  in 
the  case  of  Sawyer  v.  Sawyer  (1919) 
108  Misc.  447,  178  N.  Y.  Supp.  472, 
wherein  the  court  said:  "As  the  pa- 
pers in  the  case  at  bar  do  not  show 
that  the  plaintiff  is  destitute  of  means 
to  carry  on  her  suit  and  to  support 
herself  during  its  pendency,  but,  on 
the  contrary,  show  that  plaintiff  has 
nearly  $1,400  in  one  bank,  and  had 
nearly  $450  in  another  bank  on  July 
14,  1919,  the  motion  must  be  denied, 
with  leave  to  plaintiff  to  renew  her 
application  on  a  proper  showing  that 
she  is  without  means  to  carry  on  her 
suit  and  to  support  herself  during  its 
pendency." 

In  Maxwell  v.  Maxwell  (1883)  28 
Hun  (N.  Y.)  566,  wherein  it  appeared 
that  a  wife  had  money  and  property  to 
the  extent  of  several  thousand  dollars, 


it  was  held  that  she  was  not  desUtate 
of  the  means  of  livelihood,  and  ho*  ap- 
plication for  temporary  alimony  pend- 
ing an  action  for  separation  from  her 
husband  should  be  denied. 

In  Westerfield  v.  Westerfield  (1882) 
36  N.  J.  Eq.  195,  an  application  for 
alimony  pendente  lite  was  denied,  be- 
cause it  appeared  that  the  wife's  an- 
nual income  was  over  $1,400  and  the 
husband's  income  did  not  exceed  $500. 

Where  a  wife  holds  property  beh>ng- 
ing  to  her  husband  worth  $6,000,  and 
is  apparently  in  possession  of  means 
sufficient  for  her  support,  and  the  hus- 
band's property  is  heavily  encum- 
bered, alimony  pendente  lite  will  not 
be  allowed  to  the  wife,  pending  her 
action  for  divorce.  Shoemaker  v. 
Shoemaker  (1896)  5  Pa.  Dist.  R.  449. 

In  Allison  v.  Allison  (1913)  23 
West.  L.  R.  (Can.)  570, 3  West.  Week. 
Rep.  1042, 9  D.  L.  R.  418,  wherein  it  ap- 
peared that  the  annual  income  of  a 
wife  was  $900  per  year,  and  that  «f 
the  husband  was  $200  per  month,  it 
was  held  that  the  husband  would  not 
be  required  to  pay  alimony  pendente 
lite. 

In  Coombs  v.  Coombs  (1866)  L,  R. 
1  Erob.  &  Div.  (Eng.)  218,  12  Jnr.  N. 
S.  673,  14  L.  T.  N.  S.  294,  alimony  pen- 
dente lite  was  not  allowed,  it  appear- 
ing that  the  wife  was  in  possession  of 
funds  from  which  she  could  be  ali- 
mented pending  the  action,  and  that 
the  husband's  income  did  not  exceed 
$800  per  year. 

In  Washington,  in  Dilatash  t.  Dil- 
atush  (1918)  102  Wash.  504.  173  Pac. 
481,  the  court  was  of  the  opinion  that, 
although  the  wife  was  in  possession 
of  independent  means,  she  would 
nevertheless  be  entitled  to  temporaiy 
alimony  out  of  the  proceeds  arising 
from  community  property  of  which 
she  and  her  husband  were  possessed. 
The  allowance  was  denied,  however, 
because  it  appeared  that  the  commu- 
nity property  was  not  earning  more 
than  current  expenses,  and  the  w^lfe 
was  living  in  the  same  place,  under 
the  same  circumstances  as  before,  and 
was  being  supported  by  the  husband. 

IV.  Wife  not  required  to  ivupatr  oorpiua 
ofherMtate. 
A  few  cases   hold   squarely  that, 


Digitized  by 


Qoo^(z 


ANNO.— TEMPORARY  ALIMONY^-INDEPENDENT  MEANS.       789 


though  a  wife  has  independent  means, 
she  will  not  be  compelled  to  use  the 
corpus  of  her  estate  for  her  support 
before  calling  on  her  husband  for 
temporary  alimony,  Farrarv.  Farrar 
(1920)  —  Cal.  App.  — ,  188  Pac.  289; 
Cignoni  v.  Cignoni  (1916)  139  La.  978, 
72  So.  707;  Cooper  v.  Cooper  (1899) 
85  ni.  App.  575,  affirmed  in  (1900)  185 
lU.  163,  56  N.  E.  1059;  Miller  v.  Miller 
(1876)  76  N.  C.  70;  Kittle  v.  Kittle 
(1920)  86  W.  Va.  46,  102  S.  E.  799. 
See  also  White  v.  White  (1893)  60  IIL 
App.  149;  Moon  v.  Moon  (1912)  22 
West.  L.  R.  (Can.)  179,  6  D.  L.  R.  46. 
Thus,  it  was  held  in  Farrar  v.  Far- 
rar (Cal.)  supra,  that  the  husband 
coul^I  be  compelled  to  pay  temporary 
alimony  to  the  wife,  where  the  wife 
owned  property  but  was  receiving  no 
income  therefrom.  See  to  the  same 
effect.  Cooper  v.  Cooper  (1899)  85  111. 


App.  575,  affirmed  in  (1900)  186  111. 
163,  56  N.  E.  1059. 

So,  in  Cignoni  v.  Cignoni  (1916)  139 
La.  978,  72  So.  707,  it  was  held  that 
where  a  wife  had  about  $375  in  money, 
and  the  husband's  income  was  $250 
per  month,  she  would  not  be  compelled 
to  use  her  money  for  her  support,  dur- 
ing her  suit  for  separation. 

And  in  Miller  v.  Miller  (1876)  75 
N.  C.  70,  wherein  it  was  found  that  the 
income  from  a  wife's  separate  estate 
was  not  sufficient  for  her  support, 
pending  her  action  for  divorce,  it  was 
held  that  she  would  not  be  required  to 
use  the  corpus  or  capital  of  her  sepa- 
rate estate,  but  was  entitred  to  such 
temporary  alimony  as  should  appear 
just  and  proper,  having  regard  to  the 
circumstances  of  the  parties.  See  to 
the  same  effect,  Kittle  v.  Kittle  (1920) 
86  W.  Va.  46, 102  S.  E.  779.   L.  W.  B. 


LOUIS  A.  EVERETT,  Appt., 

V. 

FRANCES  E.  FORST. 

District  of  Colnnibia  Court  of  Appeals  — January  8,  lOZt, 
(—  App.  D.  C.  — ,  269  Fed.  867.) 

Judicial  sale  —  right  to  advance  bid. 

1.  One  intending  to  bid  for  property  at  a  judicial  sale  through  an  agent 
must  give  instructions  to  submit  the  highest  bid  he  is  virilling  to  make, 
and  cannot  wait  until  the  property  is  struck  off  to  another,  and  then  secure 
an  opening  of  the  sale  to  let  in  a  higher  bid. 

[See  note  on  this  question  beginning  on  page  793,] 


—  inadequate    price — setting    aside 

sale. 

2.  Inadequacy  of  price  so  gross  as 
to  shock  the  conscience,  accompanied 
by  unfairness  or  undue  advantage  on 
the  part  of  the  purchaser,  or  mis- 
leading or  surprise  on  the  part  of  th6 
property  owner,  will  render  a  judicial 
sale  fraudulent  and  void,  or  permit 
the  owner  to  redeem. 

[See  16  R.  C,  L.  97.] 


—  advance  of  20  per  cent  —  opening 
bid. 

3.  An  order  nisi  confirming  a  bid 
at  a  judicial  sale  will  be  opened  to 
let  in  an  advance  bid  of  more  than  20 
per  cent,  from  one  having  no  oppor- 
tunity to  bid  at  the  sale. 

[See  16  R,  G.  L.  98 ;  see  also  note  in 
11  A.  L.  R.  411,] 


Appeal  by  petitioner  from  a  decree  of  the  Supreme  Court  holding 
Probate  Court,  ratifying  a  sale  of  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Harry  F.  Kennedy,  for.  appel- 
lant: 

The  trial  court  erred  in  vacating:  an 
order  of  acceptance,  nisi,  of  an  offer 
of  $37,500  by  appellant,  for  the 
property  involved,  and  reopening  the 
biddings. 

Hunt  V.  Whitehead,  19  App.  D.  C. 
116;  Auerbach  v.  Wolf,  22  App.  D.  C. 
538;  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  36  L.  ed.  782,  12  Sup.  Ct. 
Rep.  887;  Graffam  v.  Burgess,  117  U. 
S.  180,  29  L.  ed.  839,  6  Sup.  Ct.  Rep. 
686;  Ayers  v.  Baumgarten,  15  111.  444; 
Comstock  V.  Purple,  49  111.  158; 
George  v.  Norwood,  77  Ark.  221,  113 
Am.  St.  Rep.  143,  91  S.  W.  557,  7  Ann. 
Cas.  171;  Johnson  v.  Dorsey,  7  Gill 
269;  Tyson  v.  Mickle,  2  Gill,  377; 
Allen  V.  Martin,  61  Miss.  78;  Stump 
V.  Martin,  9  Bush,  285;  Littell  v. 
Zuntz,  2  Ala.  256,  36  Am.  Dec.  415; 
Page  V.  Kress,  80  Mich.  85,  20  Am.  St. 
Rep.  504,  44  N.  W.  1052;  Wagner  v. 
Cohen,  6  Gill,  97,  46  Am.  Dec.  660; 
Garrett  v.  Moss,  20  111.  649. 

Messrs.  Wade  H.  Ellis,  Abner  H. 
Ferguson,  and  Woodson  P.  Houghton, 
for  appellee: 

The  action  of  the  lower  court  in 
setting  aside  the  sale  was  within  the 
sound  discretion  of  that  court,  and 
should  not  be  disturbed. 

Auerbach  v.  Wolf,  22  App.  D.  C. 
588;  Re  Shea,  61  C.  C.  A.  219,  126  Fed. 
153;  Slack  t.  Cooper,  219  111.  138,  76 
N.  E.  84;  Nugent  v.  Nugent,  54  Mich. 
667,  20  N.  W.  684;  Brewer  t.  Landis, 
111  Mich.  217,  69  N.  W.  498;  German- 
American  Bank  v.  Dorthy,.  39  App. 
Div.  166,  57  N.  Y.  Supp.  172. 

Van  Orsdel,  J.,  delivered  the  opin- 
ion of  the  court : 

This  case  arose  through  the  sale 
of  real  estate  by  a  guardian  under 
an  order  of  court. 

It  appears  that  appellee,  as  guard- 
ian for  an  infant,  was  directed  by 
the  court  to  sell  certain  lots  in  the 
cily  of  Washington,  belonging  to  the 
estete.  After  a  number  of  offers 
for  the  property  had  been  submitted, 
the  guardian  reported  that  appel- 
lant had  made  an  offer  of  $37,500, 
whereupon  the  court  entered  an 
order  nisi,  to  "become  final  and  ab- 
solute on  the  26th  day  of  January, 
1920,  unless  cause  to  the  contrary 
shall  be  shown  on  or  before  said 
date." 

On  January  27th,  one  day  after 


the  date  when  the  order  nisi  was 
decreed  to  become  final,  appellant 
petitioned  the  court  for  ratification 
of  the  order.  On  the  same  day  the 
guardian  reported  that  on  January 
24th,  she  had  received  an  offer  of 
$39,000  from  one  Doyle,  represent- 
ing one  Daisy  Edelin,and  called  at- 
tention to  the  fact  that,  when  the 
order  nisi  was  made,  "the  court 
stated  that  he  would  ratify  the  sale 
at  $37,500  nisi,  with  the  understand- 
ing that  he  would  not  reopen  the 
matter  unless  a  materially  increased 
offer  was  made  for  the  property, 
and  thereafter  the  court  stated  to 
counsel  that  he  would  not  consider 
any  offer  of  less  than  $1,500  above 
the  offer  of  said  Everett  as  a  sub- 
stantial increase." 

Upon  this  report,  the  court  en- 
tered an  order  vacating  and  setting 
aside  the  order  nisi,  dismissing  ap- 
pellant's petition,  and  directing  the 
guardian  to  receive  further  bi^  for 
the  property.  From  this,  appellant 
appealed  to  this  court,  where  the 
appeal  was  dismissed,  for  the  rea- 
son that  the  order  appealed  from 
was  not  a  final  order.  When  the 
mandate  went  down,  the  court  re- 
newed the  order  directing  the  guard- 
ian to  receive  bids  for  the  piuchase 
of  the  property  from  the  former 
bidders,  and  from  such  others  as 
might  be  interested  in  the  purchase 
of  the  property.  Accordingiy,  the 
guardian  reported  a  bid  of  $4^600 
from  one  Louis  Tashof.  Appellant 
then  petitioned  the  court  that  his 
bid  of  $37,500  be  accepted  and  the 
guardian  authorized  and  directed  to 
convey  the  property  to  him. 

The  court  dismissed  the  petition 
of  appellant,  and  ordered  the  guard- 
ian to  accept  the  offer  of  Tashof  and 
to  convey  the  property  to  him. 
From  this  order  the  case  was  ap' 
pealed. 

The  sole  question  is  whether  the 
court  erred  in  refusing  to  confirm 
the  order  nisi.  The  early  English 
rule  in  chancery  sales  upheld  the  re- 
opening of  the  sale  to  bidders,  laior 
to  confirmation,  upon  a  mere  oSeeio 
advance  the  price  10  per  centmn, 
but  this  practice  was  cond«nned  by 
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Lord  Eldon  as  tending'  to  diminish 
confidence  in  judicial  sales.  White 
V.  Wilson,  14  Ves.  Jr.  161,  33  Eng. 
Reprint,  479.  Adopting  Lord  El- 
don's  view,  the  Supreme  Court, 
speaking  through  Mr.  Justice  Brad- 
ley, in  Graffam  v.  Bui^ess,  117  U.  S. 
180,  191,  29  L.  ed.  839,  842,  6  Sup. 
Ct.  Rep.  686,  announced  the  follow- 
ing rule :  "It  was  formerly  the  rule 
in  England,  in  chancery  sales,  that, 
until  confirmation  of  the  master's 
report,  the  bidding  would  be  opened 
upon  a  mere  offer  to  advance  the 
price  10  per  centum.  2  Dan.  Ch.  Pr. 
1st  ed.  924;  2d  ed.  by  Perkins, 
**1465,  1467;  Sugden,  Vend.  &  P. 
14th  Eng.  ed.  114.  But  Lord  Eldon 
expressed  much  dissatisfaction  with 
this  practice  of  opening  biddings  up- 
on a  mere  offer  of  an  advanced  price, 
as  tending  to  diminish  confidence  in 
such  sales,  to  keep  bidders  from  at- 
tending, and  to  diminish  the  amount 
realized.  ...  In  this  country 
Lord  Eldon's  views  were  adopted  at 
an  early  day  by  the  courts,  and  the 
rule  has  become  almost  universal 
that  a  sale  will  not  be  set  aside 
for  inadequacy  of  price,  unless 
the  inadequacy  be  so  great  as  to 
shock  the  conscience,  or  unless 
there  be  additional  circumstances 
against  its  .  fairness ;  being  very 
much  the  rule  that  alwajrs  pre- 
vailed in  England  as  to  setting 
aside  sales  after  the  master's  report 
had  been  confirmed.  Livingston  v. 
Byrne  (1814)  11  Johns.  555,  566; 
Williamson  v.  Dale  (1818)  3  Johns. 
Ch.  290,  292;  Howell  v.  Baker 
(1819)  4  Johns.  Ch.  118;  Tieman  v. 
Wilson  (1822)  6  Johns.  Ch.  411; 
Duncan  v.  Dodd  (1830)  2  Paige,  99; 
Collier  v.  Whipple  (1884)  13  Wend. 
224,  226;  Tripp  v.  Cook,  26  Wend. 
148;  Lefevre  v.  Larftway,  22  Barb. 
167, 173 ;  Seaman  v.  Riggins,  2  N.  J. 
Eq.  214,  34  Am.  Dec.  200;  Eberhart 
v.  Gilchrist,  11  N.  J.  Eq.  167 ;  Camp- 
bell V.  Gardner,  11  N.  J.  Eq.  423, 
69  Am.  Dec.  598;  Marlatt  v.  War- 
wick, 18  N.  J.  Eq.  108;  Kloep- 
ping  v.  Stellmacher,  21  N.  J.  Eq. 
328;  Wetzler  v.  Schaumann,  24  N. 
J.  Eq.  60;  Carson's  Sale,  6  Watts, 
140 ;  Surget  v.  Byers,  Hempst.  715, 
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Fed.  Cas.  No.  13,629 ;  Byers  v.  Sur- 
get, 19  How.  303,  15  L.  ed.  670; 
Andrews  v.  Scotton,  2  Bland,  Ch. 
629;  Glenn  v.  Clapp,  11  Gill  &  J.  1; 
House  v.  Walker,  4  Md.  Ch.  62; 
Young  V.  Teague,  8  S.  C.  Eq.  (Bail.) 
33,  14;  White  v.  Floyd,  17  S.  C.  Eq. 
(Speers)  351;  Hart  v.  Bleight,  3 
T.  B.  Mon.  273,  16  Am.  Dec.  101; 
Reed  v.  Carter,  1  Blackf.  410; 
Pierce  v.  Kneeland,  7  Wis.  224; 
Montague  v.  Dawes,  14  Allen,  369 ; 
Drinan  v.  Nichols,  115  Mass.  353. 
From  the  cases  here  cited  we  may 
draw  the  general  conclusion  that 
if  the  inadequacy  of  price  is  so 
gross  as  to  shock  the  conscience,  or 
if,   in   addition   to  j^^,^j^,  ,^^_ 

gross        inadequacy,    inadequate  price 

the  purchaser  has  ^J*'"*  ""*** 
been  guilty  of  any 
unfairness,  or  has  taken  any  undue 
advantage,  or  if  the  owner  of  the 
property,  or  party  interested  in  it, 
has  been  for  any  other  reason  mis- 
led or  surprised,  then  the  sale  will 
be  regarded  as  fraudulent  and  void, 
or  the  party  injured  will  be  per- 
mitted to  redeem  the  property  sold. 
Great  inadequacy  requires  only 
slight  circumstances  of  unfairness 
in  the  conduct  of  the  party  benefited 
by  the  sale,  to  raise  the  presumption 
of  fraud."  And  in  the  case  of 
Pewabic  Min.  Co.  v.  Mason,  145  U. 
S.  349,  856,  367,  86  L.  ed.  732,  734, 
738,  12  Sup.  Ct.  Rep.  887,  the  court 
said :  "The  question  in  this  case  is 
whether  the  master's  sale  shall 
stand.  It  may  be  stated  generally 
that  there  is  a  measure  of  discretion 
in  a  court  of  equity,  both  as  to  the 
manner  and  conditions  of  such  a 
sale,  as  well  as  to  ordering  or  refus- 
ing a  resale.  The  chancellor  will 
always  make  such  provisions  for 
notice  and  other  conditions  as  will, 
in  his  judgment,  best  protect  the 
rights  of  all  interested,  and  make  the 
sale  most  profitable  to  all ;  and  after 
a  sale  has  once  been  made,  he  will, 
cerbiinly  before  confirmation,  see 
that  no  wrong  has  been  accomplished 
in  and  by  the  manner  in  which  it 
was  conducted.  Yet  the  purpose  of 
the  law  is  that  the  sale  shall  be  final ; 
and  to  insure  reliance  upon  such 
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sales,  and  induce  biddings,  it  is  es- 
sential that  no  sale  be  set  aside  for 
trifling  reasons,  or  on  account  of 
matters  which  ought  to  have  been 
attended  to  by  the  complaining  party- 
prior  thereto.  .  .  .  The  master's 
action  was  unquestionably  proper, 
and  if  the  party  desired  the  inter- 
vention of  the  court,  his  duty  was 
to  apply  at  once,  and  not  wait  until 
after  confirmation;  for  then  the 
rights  of  the  purchaser  are  vested, 
and  something  more  than  mere  in- 
adequacy of  price  must  appear  be- 
fore the  sale  can  be  disturbed.  In- 
deed, even  before  confirmation,  the 
sale  would  not  be  set  aside  for  mere 
inadequacy,  unless  so  great  as  to 
shock  the  conscience." 

Adopting  the  foregoing  rule,  this 
court  has  repeatedly  held  that  mere 
inadequacy  of  price  is  not  in  itself 
sufficient  to  justify  the  court  in.  re- 
fusing to  ratify  a  sale.  It  must  ap- 
pear that  such  inadequacy  is  due  to 
surprise,  fraud,  mistake,  or  some 
unfairness  practised  at  the  sale. 
Hunt  V.  Whitehead,  19  App.  D.  C. 
116;  Auerbach  v.  Wolf,  22  App.  D. 
C.  538.  In  the  Wolf  Case,  as  here, 
an  order  nisi  was  made,  and,  before 
ratification  was  had,  the  trustees  re- 
ported a  much  larger  offer,  amount>- 
ing  to  an  increase  of  67  per  cent, 
and  prayed  that  the  approved  bid 
be  rejected  and  a  resale  ordered, 
which  was  accordingly  done.  The 
court,  adhering  to  the  established 
rule  that  a  sale  will  not  be  set  aside 
or  ratification  refused  for  a  mere 
inadequacy  of  price,  in. the  absence 
of  fraud,  mistake,  surprise,  or  un- 
fairness, said :  "In  this  case,  there 
is  no  suggestion  of  fraud,  mistake, 
or  unfairness  in  making  the  sale. 
But  the  settled  principle  is  that,  in 
chancery  sales,  the  contract  of  sale 
made  between  the  court  as  the  ven- 
dor of  the  property,  through  the 
agency  of  a  trustee,  and  the  pur- 
chaser, is  never  regarded  as  con- 
summated until  it  has  received  the 
sanction  and  ratification  of  the 
court.  Wagner  v.  Cohen,  6  Gill,  97, 
46  Am.  Dec,  660."  The  court  then 
held  that  the  second  report  of  the 
trustee  presented  a  question  calling 


for  the  exercise  of  judicial  discre- 
tion, which,  unless  abused,  will  not 
be  controlled  or  disturbed  on  appeal. 
But  this  liberal  construction  of  the 
discretionary  power  of  the  lower 
court  was  qualified  as  follows :  "We 
must  not  be  understood,  however,  in 
so  holding,  that  we  intend  to  give 
any  sanction  to  the  old  English  prac- 
tice of  opening  biddings  in  chancery 
sales,  upon  the  mere  offering  of  an 
advance  upon  the  purchaser's  bid. 
That  practice  has  never  obtained  in 
this  District,  nor  in  the  courts  of 
Maryland.  Cohen  v.  Wagner,  6  Gill, 
251."  Coming  to  the  present  case, 
had  we  before  us  only  the  offer  of 
$39,000,  we  would  have  no  hesitancy 
in  holding,  in  the  light  of  the  deci- 
sions above  quoted,  that  the  court 
below  abused  its  discretion  in  re- 
opening the  sale.  The  increased  offer 
was  only  4  per  cent  above  the  one 
made  by  appellant,  and  advance  less 
than  one  half  of  that  required  by 
the  old  English  rule,  which  has  been 
condemned  "as  tending  to  dimin- 
ish confidence"  in  judicial  sales. 
Furthermore,  it  appears  from  the 
record  that,  on  the  day  the  sale  to 
appellant  was  ratified  nisi,  the  court 
had  received  bids  in  open  court  from 
appellant  and  Doyle,  as  agent,  appel- 
lant making  the  higher  bid.  Doyle 
then  asked  for  an  opportunity'  to 
call  his  client  on  the  telephone,  to 
ascertain  if  she  was  willing  to  bid 
any  higher.  This  the  court  refused, 
stating  that  the  sale  would  not  be 
reopened  unless  an  advance  of 
$1,600  was  offered.  Of  course,  this 
reservation  could  not  enlarge  the 
discretion  vested  in  the  court. 
Edelin  having  had  an  opportunity  to 
bid,  it  was  her  duty  at  that  time  to 
instruct  her  agent 
to  submit  the  high-  r^VanceVd. 
est  offer  she  was 
willing  to  make.  She  should  not  be 
permitted  to  ascertain  the  limit  of 
her  opponent's  bid,  and  then  upset 
the  sale  to  him  by  an  advanced 
offer.  "At  that  time  each  party 
knew  that  a  sale  was  to  be  had,  and 
that  if  it  intended  to  buy  it  must 
make  all  its  arrangements  therefor, 
and  in  such  arrangement  must  be 
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( App.  D.  c.  - 

Included  a  determination  of  the  full 
amount  it  was  willinsr  to  bid  for  the 
property.  It  cannot,  be  tolerated 
that  it  be  in  the  contemplation  of 
either  to  wait  until  the  property  has 
bieen  struck  off  to  the  other,  and 
then  open  the  bidding  and  defer  the 
sale  by  an  increased  offer."  Pewa- 
bic  Min.  Co.  v.  Mason,  supra. 

But  in  this  case,  howevjer,  the  re- 
sult of  the  reopening  of  the  bidding 
was  an  offer  of  an  advances  of  $8,100 
_  .„„ -         from   one  who,    so 

—advance  of  ^  .,  '        . 

20  per  cent-  far  as  the  record 
„..e„i..»  bid.  discloses,  had  not 
had  an  opportunity  to  bid  before. 
Considering,  as  we  must,  not  only 
the  question  of .  public  policy  in- 
volved, but  the  rights  of  the  infant, 
we  feel  that  the  order  ratifying  the 
sale  to  Tashof  should  be  sustained. 
The  decree  is  affirmed  with  costs. 

Motion  for  rehearing  denied. 

NOTE. 

The   effect   of   the    receipt   of   an 
advance  bid  before  confirmation,  upon 
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the  right  to  confirmation  of  a  judicial 
sale,  is  discussed  in  the  note  in  11 
A.L.R.  399.  That  note  is,  in  general, 
confined  to  cases  in  which  the  higher 
bid  was  received  before  the  confirma- 
tion of  the  sale. 

In  the  reported  case  (EVEBETT  v. 
FoRST,  ante,  789),  an  order  nisi  had 
been  entered,  to  become  final  and 
absolute  on  a  stated  date  unless  cause 
to  the  contrary  should  be  shown  on  or 
before  that  date.  On  the  day  follow- 
ing the  last  date  fixed,  the  advance 
bid  was  received,  and  subsequently, 
upon  a  resale,  a  bid  much  higher  than 
the  first  advance  bid  was  received. 
The  court  says  that  if  only  the  advance 
bid  had  been  received,  it  would  have 
no  hesitancy  in  holding  that  the  trial 
court  abused  its  discretion  in  opening 
the  sale,  but  in  view  of  the  later  and 
much  higher  offer,  the  court,  consider- 
ing not  only  the  question  of  public 
policy  involved  but  the  rights  of  the 
infant,  felt  that  the  order  ratifying 
the  sale  at  the  higher  price  should  be 
sustained. 


AGNES  PHILLIPS 

V. 

KERSHAW,  LEESE,  &  COMPANY. 

Bngliah,  Court  of  Appeal  —  June  10,  1920, 

([1920]  8KB.  297.) 

Employer  and  workman  —  compensation  —  death  of  dependent  before 
award  —  "reasonable  and  proportionate  to  the  injary  to  the  de- 
pendents." 

A  workman  died  from  the  effects  of  an  accident  while  in  the  employ 
of  the  respondents,  and  his  dependents  thereby  became  entitled  to  com- 
pensation under  the  act.  He  had  two  dependents,  his  widow  and  a  daugh- 
ter aged  thirteen.  The  widow  died  within  four  weeks  of  her  husband's 
death.  The  claim  was  made  on  the  footing  of  partial  dependency.  The 
widow  having  died  before  the  making  of  any  award,  the  proceedings  were 
continued  by  her  executrix.  The  wages  of  the  deceased  workman  were 
£3  a  week,  and  the  county  court  judge  awarded  the  sum  of  £250,  of  which 
£20  was  apportioned  to  the  infant  daughter  and  £230  to  the  executrix. 
The  employers  appealed  on  the  grounds  that  the  compensation  was  not 
assessed  on  the  basis  of  a  sum  "reasonable  and  proportionate  to  the 
injury  to  the  dependents,"  as  required  by  Sch.  I.  (1)   (a)   (ii)  of  the  act. 
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and  that  the  county  court  judge  oui^t  to  have  taken  into  consideration  the 
fact  that  the  widow  died  within  four  weeks  of  her  husband's  death. 

Held  that,  the  widow  having  died  before  the  assessment  of  compen- 
sation, no  speculation  as  to  the  expectation  of  life  was  necessary,  the  facts 
were  ascertained,  the  injury  was  ascertained,  and  that  injury  alone  was 
what  had  to  be  considered  in  assessing:  the  compensation. 

[See  note  on  this  qtteation  beginning  on  page  821.] 


Appeal  from  an  award  of  the  judge  of  the  Stockport  County  Court 
sitting  as  arbitrator  under  the  Workmen's  Compensation  Act  1906. 


The  applicants  were  Agnes  Phil- 
lips, daughter  and  legal  personal 
representative  of  Charlotte  Bailey, 
deceased,  the  widow  of  John  Henry 
Bailey,  a  deceased  workman,  and 
Lily  Bailey,  his  infant  daughter,  su- 
ing by  the  said  Agnes  Phillips,  her 
next  friend. 

John  Henry  Bailey  was  injured 
by  an  accident  arising  out  of  and 
in  the  course  of  his  employment 
with  the  respondents,  and  died  from 
his  injuries  on  March  22,  1919.  At 
the  time  of  his  death,  his  wife, 
Charlotte  Bailey,  was  suffering 
from  influenza.  Her  illness,  coupled 
with  the  shock  of  her  husband's 
deatii,  resulted  in  her  own  death  on 
April  18, 1919.  On  March  28, 1919, 
she  had  made  a  claim  for  compensa- 
tion on  behalf  of  herself  and  her 
daughter  Lily,  who  was  thirteen 
years  of  age.  After  her  death  the 
proceedings  were  continued  by 
Agnes  Phillips,  her  daughter  by  a 
former  husband,  as  her  legal  per- 
sonal representative. 

The  county  court  judge  found 
that  Charlotte  Bailey  (since  de- 
ceased), wife  of  John  Henry  Bailey, 
and  Lily  Bailey,  his  infant  daughter, 
were  partially  dependent  on  his 
earnings  at  the  time  of  his  death, 
and  that  he  left  no  other  dependents. 

The  judge  ordered  that  the  re- 
spondents do  pay  the  sum  of  £250 
to  the  dependents,  and  that  the  said 
sum  of  £250  be  apportioned  between 
Lily  Bailey  and  Agnes  Phillips  as 
legal  personal  representative  of 
Charlotte  Bailey,  the  widow ;  and  he 
apportioned  the  sum  of  £20  to  or 
for  the  benefit  of  Lily  Bailey,  and 
the  sum  of  £230  to  Agnes  Phillips 
as  legal  personal  representative  Oi 


Charlotte  Bailey.  Against  this 
award  the  respondents  appealed  on 
the  grounds, 

1.  That  the  learned  county  court 
judge  was  wrong  in  law,  and  mis- 
directed himself,  in  not  assessing  the 
compensation  on  the  basis  provided 
by  the  act. 

2.  That  he  was  wrong  in  law,  and 
misdirected  himself,  in  not  assess- 
ing the  compensation  on  the  basis  of 
a  sum  reasonable  and  proportionate 
to  the  injury  to  the  dependents. 

3.  That  he  was  wrong  in  law,  and 
misdirected  himself,  in  not  taking 
into  consideration  the  fact  that  the 
widow  died  within  four  weeks  of 
the  accident  to  and  death  of  the 
workman. 

Wingate  Saul,  K.  C,  and  Easthajn, 
for  the  appellants : 

This  is  a  case  oi  partial  dependency. 
In  the  case  of  total  dependency  the 
act  itself  fixes  the  amount  of  the  com- 
pensation. In  the  case  of  partial 
dependency  the  compensation  must  be 
"reasonable  and  proportionate  to  the 
injury  to  the  dependents." 

Workmen's  Compensation  Act  1906, 
Sch.  L  (1)   (a)  (ii.) 

We  rely  upon  the  dictum  of  Lord 
Macnaghten  in  United  Collieries  v. 
Simpson  [1909]  A.  C.  383,  892,  78  L. 
J.  P.  C.  N.  S.  129,  101  L.  T.  N.  S.  129, 
25  Times  L.  R.  678,  53  Sol.  Jo.  630, 
[1909]  S.  C.  19,  45  Scot,  L.  R.  780. 

[They  were  stopped.] 

E.  C.  Burgis,  for  the  respondents: 

It  is  said  that  the  only  measure  of 
the  employer's  liability  in  such  a  case 
as  this  is  the  expectation  of  life  of 
the  dependent.  The  appellants  seek 
to  establish  that  as  a  new  basis  of 
calculation.  The  dependent  has  a 
right  to  the  reasonable  compensation 
which  accrued  at  the  date  of  the 
accident.  The  injury  is  not  only  the 
loss  of  enjoyment  of  support  from  the 
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deceaaed  workman- 

what  ihe  worionan  was  worth  to  the 
dependent.  He  would  have  supported 
the  vidow  during  his  working  life. 
The  extent  of  the  injury  is  to  be 
ascertained  at  the  date  of  his  death. 
Loird  Loreburn  said  in  United  Collier- 
ies V.  Simpson  [1909]  A.  G.  389:  "As 
Lord  Mackenzie  says.  It"  (the  amount 
of  cffioapensation)  "is  not  calculated 
with  reference  to  the  expectation  of 
life  of  the  dependent.  In  cases  ,of 
partial  dependence  the  amount  of 
compensation  is  discretionary,  subject 
to  a  maximum,  but  is  not  proportioned 
to  the  expectation  of  life." 

(Lord  Stemdale,  M.  R.:  It  must  be 
proportionate  to  the  injury  sustained.] 

Here  the  amount  of  the  compensa- 
tion must  be  assessed  as  at  the  death 
of  the  workman,  and '  that  amount 
actarued  to  the  widow's  estate. 

Lord  Sterndale,  M.  R.,  delivered 

the  opinion  of  the  court: 

I  ^ink  it  is  clear  the  award  can- 
not stand.  A  workman  was  killed, 
or  his  death  resulted,  from  a  cause 
which  entitled  the  dependents  to 
compensation  under  the  Workmen's 
Compensation  Act.  He  had  two  de- 
pendents, his  widow  and  a  daughter 
of  thirteen.  At  the  time  of  his 
death  the  widow  was  seriously  ill 
from  influenza,  and,  either  through 
the  influenza  alone  or  the  influenza 
coupled  with  the  shock  of  his  death, 
she  died  within  somewhat  less  than 
four  weeks  of  the  death  of  her  hus- 
band. 

The  case  came  before  the  learned 
counly  court  judge  for  the  assess- 
ment of  compensation,  and  it  was 
agreed  that  the  deceased  man's 
wages  were  a  little  over  £3  a  week. 
On  iiiat  the  learned  county  court 
.indge  had  to  assess  compensation. 
Sch.  I.  (1)  (i)  of  the  Workmen's 
Compensaljon  Act  1906  provides 
tiiat  "if  the  workman  leaves  any  de- 
pendents wholly  dependent  upon  his 
earnings,  a  sum  equal  to  his  earn- 
ings in  the  employment  of  the  same 
employer  during  the  three  years 
next  preceding  the  injury,  or  the  sum 
of  £150,  whichever  of  those  sums  is 
tte  larger,  but  not  exceeding  in  any 
case  £900,  provided  that  the  amount 
of  any  weeldy  payments  made  under 
this  act,  and  any  lump  sum  paid  in 
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it  is  measured  by     redemption  thereof,  tduill  be  deduct- 
ed,"— ^that  did  not  arise  here. 


Then 
(ii) :  "If  the  workman  does  not 
leave  any  such  dependents," — ^that 
is,  dependents  wholly  dependent, — 
"but  leaves  any  dependents  in  part 
dependent  upon  his  earnings,  such 
sum,  not  exceeding  in  any  case  the 
amount  payable  under  the  foregoing 
provisions,  as  may  be  agreed  upon, 
or,  in  default  of  agreement,  may  be 
determined,  on  arbitration  under 
this  act,  to  be  reasonable  and  pro- 
portionate to  the  injury  to  the  said 
dependents." 

The  claim  was  made  upon  the 
footing  of  partial  dependency,  and 
the  evidence  before  the  learned 
county  court  judge  certainly  points 
to  partial  dependency,  because  it 
was  proved  that  a  brother  used  to 
pay  the  widow  37s.  a  week,  and  she 
used  to  give  him  7s.  back,  leaving 
a  balance  of  30s.  for  the  widow. 
There  is  no  evidence  as  to  what  part 
of  that  303.  it  was  necessary  to 
spend  for  his  keep,  and  upon  the 
evidence  before  us,  as  shovtrn  by  the 
county  court  judge's  notes,  it  was 
clearly  a  case  of  partial  dependency. 

The  learned  county  court  judge 
said :  "The  evidence  really  estab- 
lished a  case  of  a  total  dependency 
(in  my  view)  on  the  part  of  the 
widow  of  the  deceased  workman." 
As  to  that  we  do  not  know  uiwn 
what  material  he  made  that  state- 
ment, except  that  it  is  suggested, 
although  it  does  not  appear  upon 
his  notes  at  all,  that  he  thought  the 
whole  of  that  30s.  was  absorbed  in 
the  keep  of  the  son;  there  is  noth- 
ing to  show  one  way  or  the  other 
upon  the  notes.  But  he  says  the 
claim  was  only  put  forward  upon 
the  footing  of  partial  dependency, 
and  no  application  to  amend  was 
made,  and  therefore  he  treated  it  as 
a  case  of  partial  dependency,  and, 
having  done  that,  he  awarded  a  sum 
of  £250. 

The  claim  on  the  part  of  the  child 
was,  I  am  told,  £50.  That  was  the 
outside  claim  made  on  her  behalf  as 
a  dependent.  The  claim  was  a 
curious  one, — ^it  was  for  Asrnes  Phil- 
lips, one  moiety  of  £250— £125 ;  Lily 
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Bailey,  one  moiety  of  £250 — ^£126; 
and  Lily  Bailey  as  a  dependent  £50. 
The  learned  county  court  judge,  the 
claim  of  Lily  Bailey  as  a  dependent 
being  £50,  and  £50  only,  awarded 
£250,  and  he  did  not  in  the  judg- 
ment that  he  gave  say  anything  at 
all  about  the  amount  that  he  award- 
ed to  Lily  Bailey  as  a  dependent: 
but  we  are  told  that  afterwards  it 
was  agreed  between  the  half  sisters 
that  Lily  Bailey  as  a  dependent 
should  have  £20  and  that  the  other 
£230  should  be  divided,  and  the 
award  was  drawn  up  to  carry  that 
out,  at  any  rate  to  this  extent,  that 
£20  was  apportioned  to  Lily  Bailey 
and  £230  to  Agnes  Phillips.  That 
is  the  award.  Supposing  the  out- 
side award  on  behalf  of  Lily  Bailey 
Bsmpioyer  and      ^^  a  dependent  to  be 

worknmn-  £50,     it     iS     ObvlOUS 

SeS^Tof'dlS"'  that  £200  Of  this 
I'^^^^^tS^l.  lump  sum  of  £250 
•bie  and  propor-  must  be  awarded  to 
*«"S^'tiM.e"  the  executrix.  Can 
dependent.."  that  be  justified? 
In  my  opinion  it  cannot.  The  de- 
pendent, the  widow,  to  whose  execu- 
trix it  is  awarded,  died  four  weeks, 
or  less  than  four  weeks,  after  the 
death  of  the  workman,  and  there- 
fore the  injury  to  the  dependent,  the 
widow,  to  whose  injuiy  the  sum 
awarded  is  to  be  apportioned,  could 
not  exceed  the  amount  which  she 
lost  during  those  four  weeks. 
Where  the  dependent  is  alive,  of 
course,  the  county  court  judge  is  ob- 
viously put  in  great  difficulty.  He 
has  to  consider  a  number  of  things, 
and  amongst  them,  how  long  the  de- 
pendent is  likely  to  suffer  the  in- 
jury or  the  deprivation  of  income 
from  which  the  injury  arises,  and 
he  takes  that  into  consideration  al- 
though he  does  not,  of  course,  make 
the  sum  exactly  proportionate  to  the 
expectation  of  life.  But  where,  be- 
fore the  compensation  is  assessed, 
the  dependent  has  died,  it  is  no 
longer  in  the  region  of  speculation, 
for  the  period  of  time  for  which 
she  was  deprived  of  the  sum  that 
she  used  to  get  from  the  workman  is 
ascertained.  That  is  clearly  stated 
by  Lord  Macnaghten  in  United  Col- 


leries  v.  Simpson  [1909]  A.  C.  383, 
392,  although  the  decision  in  tiiat 
case  was  upon  another  point.  In 
discussing  the  question  he  says: 
"The  employer  is  liable  to  make 
compensation  in  accordance  with 
the  first  schedule  of  the  act.  The 
deceased  leaves,  I  will  suppose,  a 
sole  dependent  wholly  dependent  on 
his  earnings,  a  grandmother,  it  may 
be,  on  her  deathbed,  or  a  grand- 
daughter engaged  to  be  married  to 
a  man  well  able  to  support  a  wife. 
The  grandmother  dies,  or  the  grand- 
daughter is  married  before  any 
claim  for  compensation  is  made.  If 
the  judgment  under  appeal  stands, 
the  married  granddaughter  or  the 
personal  representative  of  the 
grandmother,  as  the  case  may  be, 
is  entitled,  by  reason  of  the  woik- 
man's  death,  to  a  considerable  pecu- 
niary benefit,  wholly  unexpected, 
and,  some  might  think,  wholly  un- 
deserved." That  is  deaUng  with  the 
question  of  total  dependency.  "On 
tiie  other  hand,  if  this  workman  had 
left  both  a  grandmother  and  a 
granddaughter  in  similar  circum- 
stances, but  each  only  partially  de- 
pendent on  his  earnings," — tl^t  is 
this  case, — "and  the  one  married 
and  the  other  died  before  a  claim 
was  made,  or  even  after  claim  made, 
but  before  determination  of  the 
amount  of  compensation,  it  might 
be  that  neither  the  granddaughter 
nor  the  representative  of  the  grand- 
mother would  be  awarded  one  far- 
thing." The  representative  of  the 
grandmother  in  that  case,  of  course, 
would  not,  if  the  grandmotiier  had 
died  and  llieref  ore  there  was  no  in- 
jury to  her;  the  granddaughter, 
who  had  married,  would  not,  be- 
cause she  had  married  a  man  who 
was  able  to  keep  her  and  she  was  not 
therefore  dependent.  That  seems  to 
me  to  show  that  in  Lord  Mac- 
naghten's  opinion,  as  I  said,  where 
the  partial  dependent  has  died  be- 
fore the  assessment  of  compensa- 
tion, there  is  no  question  of  specula- 
tion, of  considering  the  expectation 
of  life  or  anything  of  that  kind ;  the 
matter  is  beyond  the  region  of  spec- 
ulation; the  facts  are  ascertained 
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and  the  injury  is  ascertained;  and 
that  injury  alone  is  what  is  to  be 
considered  in  arriving  at  the  com- 
pensation. 

The  learned  county  court  judge, 
therefore,  it  seems  to  me,  could  not 
possibly  be  justified  in  awarding  the 
sum  of  £200, to  the  representative 
of  the  widow.  I  think  the  only  right 
thing  to  do  in  this  case  is  to  send  it 
back  for  reconsideration  for  this 
reason:  Looking  at  the  form  of 
this  claim  and  at  the  whole  case,  I 
think  that  the  learned  judge  may 
have  been  under  a  misunderstand- 
ing. He  may  have  awarded  the  sum 
thinking  that  Lily  Bailey  would 
share  in  it  beyond  the  amount  ap- 
portioned to  her  as  a  dependent; 
and  I  think  that,  there  being  this 
misunderstanding  and  misapprehen- 
sion about  the  matter,  the  right 
thing  is  to  send  the  case  back  for 
reconsideration,  with,  of  course,  the 
direction  that  to  aw^ard  compen- 
sation to  the  representatives  of  a 
partial  dependent  upon  anything  ap- 
proaching the  sum  proper  as  com- 
pensation to  be  awarded  to  the  rep- 
resentative of  a  total  dependent,  is 
wrong,  and  that  compensation  can 
only  be  awarded  in  respect  of  the 
actual  injury  to  the  partial  depend- 
ent. 

It  is  suggested  that  it  would  be 
embarrassing  to  the  learned  county 
court  judge  to  send  this  case  back 
to  him.  In  the  case- of  new  trials 
or  retrials  I  am  very  much  inclined 
to  agree  with  that.  It  has  always 
been  my  opinion  that  cases  should 
not  go  back  to  the  same  judge ;  they 
should  be  retried  by  another  judge, 
as  is  almost  always  done  in  the 
King's  Bench  Division.  But  this  is 
not  a  case  of  that  kind;  this  is  not 
a  retrial;  it  is  only  a  sending  back 
of  the  case  for  a  reassessment  of 
compensation  which  will  have  to  be 
dealt  with  and  administered  in  this 
learned  judge's  own  county  court. 
I  do  not  think  there  is  anything  in 
the  matter  which  will  embarrass  the 
learned  county  court  judge,  and  I 
do  not  see  any  reason  for  not  send- 
ing it  back  to  himi 

The  appellant  will,  of  course,  have 
the  costs  of  this  appeal.    The  costs 
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of  the  first  hearing  will  depend  up- 
on the  result  of  the  second. 

Atkin,  L.  J. : 

I  agree.    Under  §  1  of  the  Work- 
men's Compensation  Act  the  em- 
ployer is  liable  to  pay  compensation 
in  accordance  with  the  first  sched- 
ule, under  which,  if  the  workman 
leaves  any  dependents  in  part  de- 
pendent upon  his  earnings,  the  com,- 
pensation  is  to  be  such  sum  as  may 
be  determined  on  arbitration  to  be 
reasonable  and  proportionate  to  the 
in  j  ury  to  the  said  dependents.    Rest- 
ing there,  I  think  that  gives  a  right 
to  the  partial  dependent  to  have  de- 
termined what  the  compensation  is, 
but  that  the  compensation  so  de- 
termined is,  as  provided  for  under 
the  act,  to  be  an  amount  reasonable 
and  proportionate  to  the  injury  to 
the  said  dependents.    The  injury  to 
the  parMal  dependents  is  the  with- 
drawal of  the  support  which  the  de- 
ceased workman  was  giving  them; 
and  the  amount  to  be  awarded  pro- 
portionate to  the  injury  must  de- 
pend, amongst  other  things,  upor 
the  length  of  time  during  which  that 
support  would  be  forthcoming  to 
the  dependents.    As  to  the  measure 
of  that  compensation  it  would  also 
be  such  as  would  be  determined  in 
the  ordinary  course  by  some  esti- 
mate made  by  the  judge,  of  the 
length  of  time  during  which  the  par- 
ticular applicant  would  have  been 
dependent  upon  the  workman  if  the 
workman  had  lived;  and  that  is  a 
matter  of  estimate  or  calculation  in 
the  county  court.    In  the  case  of  the 
children  it  varies  with  the  age  of 
the  children;  in  the  case  of  the 
widow  it  depends  upon  the  age  of 
the  widow,  possibly  on  the  question 
whether  she  may  remarry,  and  so 
on,  and  it  is  a  matter  that  tiie  coun- 
ty court  judge  has  to  estimate  as 
best  he  can  upon  the  evidence  before 
him.     But   it   sometimes   happens 
that  in  a  case  of  that  kind  the  facts 
have  been  ascertained,  and  then  the 
learned  judge  is  relieved  from  guess- 
ing or  estimating  on  the  probabili- 
ties.   He  knows  as  a  fact,  and  if  he 
knows  at  the  time  he  comes  to  meas- 
ure out  the  compensation  what  the 
period  of  the  support  of  the  partic- 
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ular  applicant  would  have  been  if 
the  workman  had  lived,  then  he 
takes  that  into  account;  it  is  un- 
necessary, and  indeed  improper,  to 
make  any  further  calculation;  it 
rests  on  the  ascertained  facts;  and 
in  this  case  as  far  as  that  is  con- 
cerned, the  learned  juds:e  knows 
what  the  injury  done  is,  and  that 
this  man  would  not  have  had  to  sup- 
port his  wife,  as  it  happened,  more 
than  four  weeks.  That  therefore 
must  be  the  period  with  reference  to- 
which  the  learned  judge  must  meas- 
ure the  extent  of  the  injury.  It 
seems  to  me  impossible  to  award  the 
large  sum  that  he  has  granted  in 
this  case.  Therefore  I  think  the 
award  was  arrived  at  upon  an  in- 
correct principle  in  that  respect. 

Then  there  comes  the  question  of 
the  daughter  Lily.  She  is  a  girl  of 
thirteen,  and  though  it  is  ta'ue  she 
had  been  earning  at  the  time  some 
wages,  of  course  the  learned  judge 
would  take  into  account  the  cost  of 
clothing,  and  I  suppose  education, 
and  possibly  other  thinp.  From 
that  point  of  view  it  is  impossible, 
in  my  opinion,  that  the  learned 
judge  should  only  award  the  small 
sum  of  £20,  which  was  the  amount  of 
his  ultimate  award.  It  is  quite  plain 
to  my  mind  that  the  learned  judge 
awarded  that  sum  upon  the  footing 
that  Lily  would  share  in  the  moth- 
er's estate  which  the  daughter 
Agnes  recovers  as  her  legal  personal 
representative.  I  do  not  know,  but 
it  seems  to  have  been  thought  that 
the  amount  would  be  divided  in 
equal  shares  between  the  two 
daughters.  I  do  not  know  how  that 
was;  it  appears  really  that  in  law 
lily  would  only  have  been  entitled 
to  one  third.  It  does  not  matter 
now,  because  any  large  sum  award- 
ed to  the  representative  of  the 
mother  disappears.  It  is  obvious 
that  the  matter  must  be  reconsid- 
ered by  the  judge,  having  regard  to 
the  facts  as  to  the  mother's  death, 
which  he  ought  to  have  taken  into 
account. 

There  will  be  liberty  for  the  ap- 
plicants to  make  such  application 
as  they  may  think  fit,  by  way  of 
amendment  or  otherwise^  with  a 


view  of  putting  the  real  case  before 
the  learned  county  court  judge  so 
that  he  may  make  the  appropriate 
order  upon  it.  I  agree  that  the  ap- 
peal should  be  allowed,  with  costs, 
and  that  the  matter  should  be  re- 
mitted to  the  learned  county  court 
judge. 

Younger,  L.  J.: 

I  am  of  the  same  opinion.  I  can- 
not doubt  that  one  of  the  main  dif- 
ficulties in  connection  with  this  case 
was  occasioned  by  some  sort  of  idea 
that  the  claim  of  the  daughter  Lily 
for  compensation  is  in  some  manner 
affected  by  the  fact  that  incidentally 
she  happens  to  be  one  of  the  next 
of  kin  of  her  mother.  If  it  had  been 
made  quite  plain  that  the  amount  of 
compensation  payable  in  respect  of 
the  widow  is  now  receivable  by  her 
legal  personal  representative,  and 
is  in  no  way  dependent  upon  the 
ultimate  destination  of  the  sura  so 
received,  then  I  think  a  good  deal 
of  the  difficulty  that  has  occurred  in 
this  case  would  not  have  arisen. 

As  I  understand  it,  the  claim  of 
the  legal  personal  representative  de- 
pends as  to  amount  entirely  apaa 
whether  the  widow  was  totally  or 
partially  dependent  wpon  the  de- 
ceased workman.  WheUier  she  was 
partially  or  totally  dependent,  what 
happens  to  the  money,  after  her 
legal  personal  representative  has  re- 
ceived it,  makes  no  difference  to  the 
assessment. 

I  think  the  appeal  ought  to  be  ^ 
lowed  on  the  grounds  stated  by  the 
other  members  of  the  court. 

Appeal  allowed. 

Solicitors  for  the  appellants: 
John  Taylor  &  Company,  Man- 
chester. 

Solicitors  for  the  respondents: 
Maude  &  Tunnicliffe,  for  Brown, 
Briggs,  &  Company,  Stockport. 

NOTE. 

As  to  the  right  to  compensation 
under  workmen's  compensation  acts 
upon  the  death  of  the  person  entitled 
to  the  award,  see  annotation  followl»s 
Lahoma  On.  Ck).  T.  Stats  Imoubxbial 
Commission,  post,  821. 
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HEISELT  CONSTRUCTION  COMPANY  et  al.,  PlflFs.  in  Certiorari, 

V. 

INDUSTRIAL  COMMISSION  OF  UTAH. 

Utali  Svpreme  Court  — Aprtl  11,  1991. 

(—  Utah,  — ,  197  Pac.  589.) 

Workmen's  compensation  —  effect  of  death  before  award. 

1.  Under  a  statute  providing  benefits  for  injured  employees  and  their 
dependents,  the  death  of  an.  injured  employee  without  dependents,  prior 
to  an  award  of  compensation,  from  a  cause  other  than  the  accident,  ter- 
minates the  right,  and  it  will  not  pass  to  his  estate. 

[See  note  on  this  question  beginning  on  "page  821.] 

—  power  of  conrt  over  findings  of  fact. 

2.  The   court  cannot  disturb  find- 
ings   of    the   Industrial    Commission 


which  are  supported  by  substantial 
evidence. 

[See  28  R.  C.  L.  827,  829.] 


(Gideon,  J.,  dissents.) 


Certiorari  to  review  proceedings  of  the  Industrial  Commission  and 
to  have  an  award  made  by  it  to  the  estate  of  a  certain  deceased  person 
declared  null  and  void.    Award  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  E.  U  Kearney  and  Gustin, 
Gillette,  &  Brayton,  for  plaintiffs  in 
certiorari : 

If  one  died  simply  as  the  result  of 
the  general  working  conditions  at  the 
place  of  employment,  instead  of  as  the 
result  of  injury  received  from  some 
sudden,  unusual,  unexpected  event  de- 
scribed as  an  accident,  then  his  death 
is  due  to  industrial  disease,  and  is  not 
due  to  an  accident,  and  no  recovery  can 
be  had  under  the  Workmen's  Compen- 
sation Law. 

Adams  v.  Acme  White  Lead  &  Color 
Works,  182  Mich.  157,  L.R.A.1916A, 
285,  148  N.  W.  485,  Ann.  Cas.  1916D, 
689,  6  N.  C.  C.  A.  482;  Alloa  Coal  Co. 
V.  Drylie,  50  Scot.  L.  R.  250,  [1913] 
W.  C.  &  Ins.  Rep.  218,  6  B.  W.  C.  C. 
398;  Petschett  v.  Preis,  31  Times  L.  R. 
156;  Federal  Gold  Mine  v.  Ennor,  13 
C.  L.  R.  (Austr.)  276;  Coe  v.  Fife 
Coal  Co.  46  Scot.  L.  R.  328,  [19091  S. 
C.  393;  M'Millan  v.  Singer  Sewing 
Mach.  Co.  50  Scot.  L.  R.  220,  [1913] 
S.  C.  346,  [1913]  W.  C.  &  Ins.  Rep,  70, 
6  B.  W.  C.  C.  345,  [1912]  2  Scot.  L.  T. 
484;  Landers  v.  Muskegon,  196  Mich. 
750,  L.R.A.1918A,  218,  163  N.  W.  43; 
Pyper  v.  Manchester  liners  [1916]  2 
K.  B.  691.  85  L.  J.  K.  6.  N.  S.  1459, 
115  L.  T,  N.  S.  406,  32  Times  L.  R,  723, 
60  Sol.  Jo.  706,  9  B.  W.  C.  C.  580 ;  Lyons 
V.  Woodilee  Coal  &  Coke  Co.  [1916]  S. 
C.  719,  53  Scot.  L.  R.  638,  9  B.  W.  C.  C. 


655;  Linondale  Bleach  Dye  &  Paint 
Works  V.  Riker,  85  N.  J.  L.  426,  89 
Atl.  929,  4  N.  C.  C.  A.  713;  Kutschmar 
V.  Briggs  Mfg.  Co.  197  Mich.  146, 
L.R.A.1918B,  1133,  163  N.  W.  938; 
Blair  t.  Omaha  Ice  &  Cold  Storage  Co. 
102  Neb.  16,  165  N.  W.  893;  Dozier  v. 
Fidelity  &  C.  Co.  13  L.R.A.  115,  46 
Fed.  446;  Roach  v.  Eelsey  Wheel  Co. 
200  Mich.  299,  167  N.  W.  33. 

Messrs.  Harvey  ClnlT,  Attorney 
General,  and  James  H  Wolfe^  for  de- 
fendant in  certiorari: 

Compensation  for  the  loss  of  a 
specific  member  of  the  body  passes  to 
the  estate  of  the  injured  man  when  he 
dies  from  independent  causes. 

Rayner  v.  Sligh  Furniture  Co. 
L.R.A.1916A,  135,  note;  Darling  v. 
Roscoe  [1907]  1  K.  B.  219,  76  L.  J.  K. 
B.  N.  S.  371,  96  L.  T.  N.  S.  179,  23 
Times  L.  R.  167;  United  Collieries  v. 
Simpson  [1909]  A.  C.  383.  78  L.  J.  C. 
P.  N.  S.  129.  101  L.  T.  N.  S.  125,  25 
Times  L.  R.  678,  53  Sol.  Jo.  630,  [1909] 
S.  C.  (H.  L.)  19,  46  Scot.  L.  R.  780,  2 
B.  W.  C.  C.  308;  State  ex  rel.  Munding 
V.  Industrial  Commission,  92  Ohio  St. 
434,  L.R.A.1916D,  944,  111  N.  E.  299, 
Ann.  Cas.  1917D,  1162,  13  N.  C.  C.  A. 
713;  Smith  v.  Kaw  Boiler  Works  Co. 
104  Kan.  591,  180  Pac.  259;  Wangler 
Boiler  &  Sheet  Metal  Works  Co.  v. 
Industrial  Commission,  287  111.  118, 
122   N.   E.   367;   Smith   v.   Southern 
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Surety  Co.  —  Tex.  Civ.  App.  — ,  193 
S.  W.  204. 

Thiirman,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  review  the 
proceedings  of  the  defendant,  In- 
dustrial Commission  of  Utah  (here- 
inafter called  Commission),  in  the 
matter  of  an  award  made  by 
said  Commission  to.  the  estate  of 
one  David  Murphy,  deceased,  and 
to  have  said  award  declared  null 
and  void.  The  decision  of  the  Com- 
mission not  only  contains  its  find- 
ings of  fact,  conclusions  of  law, 
and  award,  but  also  the  reasons 
which  induced  the  Commission  to 
make  the  award.  With  the  view  of 
making  our  opinion  more  intelligi- 
ble we  quote  the  decision  in  its  en- 
tirety : 

"I.  The  defendant  employer, 
Heiselt  Construction  Company,  is, 
and  was  on  January  10,  1920,  an 
employer  subject  to  chapter  100, 
Compiled  Laws  of  Utah  1917,  as 
amended,  and  that  defendant  .^tna 
Life  Insurance  Company  is  the  in- 
surance carrier  of  said  defendant 
employer. 

"II.  That  defendant  .SJtna  Life 
Insurance  Company  paid  deceased 
$16  per  week  as  compensation  for 
nine  weeks,  ending  March  28th, 
1920,  and  that  all  medical  and  hos- 
pital service  was  furnished  by  de- 
fendants in  the  following  amounts: 
Medical,  $38;  hospital,  $95. 

"III.  That  on  the  10th  day  of 
January,  1920,  David  Murphy,  of 
Salt  Lake  City,  state  of  Utah,  was 
injured  by  accident  arising  out  of 
or  in  the  course  of  his  employment, 
while  engaged  in  the  usual  course  of 
his  trade,  business,  profession,  or 
occupation  of  the  defendant  em- 
ployer of  Provo  Canyon,  state  of 
Utah. 

"IV.  That  said  injury  was  caused 
from  being  exposed  to  severely  cold 
weather  while  at  his  work  on  Janu- 
ary 10,  1920,  which  resulted  in  the 
ends  of  several  of  his  fingers  becom- 
ing frozen  and  later  requiring  the 
amputation  of  right  thumb  at  distal 
joint,  right  first  finger  one-half  dis- 


tal phalanx,  right  second  finger  one- 
half  distal  ^alanx,  right  third 
finger  three-fourths  distal  phalanx, 
left  fourth  finger  three-fourths  dis- 
tal phalanx. 

"V.  That  David  Murphy  died  on 
the  28th  day  of  March,  1920,  from 
causes  in  no  wise  connected  with  or 
resulting  from  said  injuries. 

"VI.  That  deceased  was  fifty-four 
years  of  age,  single,  and  was  earn- 
ing at  the  time  of  the  accident 
$31.50  per  week,  working  seven 
days  per  week,  and  that,  so  far  as 
known,  he  left  ho  one  dependent 
upon  him  for  support. 

"VII.  That  applicant,  A.  E.  Har- 
vey, is  the  duly  appointed  adminis- 
trator of  the  estate  of  David  Mur- 
phy, deceased. 

"Conclusions. 

"From  the  foregoing  the  Com- 
mission finds  and  concludes  as  fol- 
lows: 

"David  Murphy  suffered  an  injury 
arising  out  of  or  in  the  course  of 
his  employment  while  in  the  employ 
of  the  defendant  employer,  which 
would  entitle  him  to  the  benefits  of 
the  Workmen's  Compensation  Act  of 
Utah  for  the  period  of  total  disabil- 
ity of  nine  weeks,  and  in  addition 
thereto  compensation  for  the  loss  of 
certain  members,  equaling  thirty- 
one  and  one-half  weeks  at  $16  per 
week,  upon  which  was  paid  at  the 
time  of  his  death  nine  weeks  at  $16 
per  week,  or  $144.  There  remains 
unpaid  thirty-one  and  one-half 
weeks  at  $16  per  week,  or  $504, 
which  amount  his  estate  is  justly 
entitled  to  recover. 

"Section  3137  of  the  Workmen's 
Compensation  Act  provides  for  the 
compensation  payments  in  cases  of 
temporary  disability.  This  section 
of  law  was  complied  with  by  defend- 
ant insurance  company  by  their 
paying  the  injured  David  Murphy 
for  that  period  of  time  total  disabil- 
ity suffered. 

"Section  3138  of  the  act  provides, 
in  part,  'in  the  case  of  the  following 
injuries  the  compensation  shall  be 
60  per  cent  of  the  average  weekly 
wages,  but  not  more  than  $16,  to  be 
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paid  weekly  for  the  periods  stated 
against  such  injuries  respectively, 
and  shall  be  in  addition  to  the  com- 
pensation hereinbefore  provided  for 
temporary  total  disability.'  Then 
follows  the  schedule. 

"It  is  under  this  section  and 
schedule  that  the  deceased  was  en- 
titled to  thirty-one  and  one-half 
weeks'  compensation,  and  for  which 
no  compensation  was  paid, 

"Section  3145  of  the  act  grives  to 
the  Industrial  Commission  power  to 
commute  periodical  benefits  to  one 
or  more  lump  sum  payments. 

"In  view  of  the  foregoing,  and 
the  evident  intent  of  the  act  to, 
among  other  things,  relieve  the  pub- 
lic of  the  care  of  such  cases  as  would 
otherwise  become  charges  upon 
charity,  the  Commission  finds  and 
concludes  that  the  estate  of  David 
Murphy,  deceased,  should  recover 
in  this  case,  thereby  enabling  the 
appointed  administrator  to  pay  cer- 
tain obligations  incurred  by  the  de- 
ceased, and  to  defray  the  necessary 
funeral  expenses. 

"Therefore,  it  is  ordered,  ad- 
judged, and  decreed  that  the  defend- 
ant Htiiselt  Construction  Company 
or  ^tna  Life  Insurance  Company 
pay  to  applicant  A.  E.  Harvey,  as 
administrator  of  the  estate  of  David 
Murphy,  deceased,  the  sum  of  $504, 
which  sum  represents  compensation 
at  the  rate  of  $16  per  week  for 
thirty-one  and  one-half  weeks,  dat- 
ing from  March  28,  1920,  the  entire 
amount  of  which  is  now  due  and 
payable." 

Application  for  a  rehearing  was 
denied. 

Plaintiffs  contend  that  the  evi- 
dence is  insufficient  to  establish  the 
fact  that  David  Murphy's  thumb  and 
fingers  were  frozen  while  in  the  em- 
ployment of  the  construction  com- 
pany, or  that  they  were  frozen  at  all. 
Plaintiffs  also  challenge  the  finding 
that  the  alleged  freezing  of  the 
thumb  and  fingers  constituted  an 
injury  arising  from  an  accident  as 
contemplated  in  the  Industrial  Act. 
They  also  challenge  the  conclusion 
that  the  estate  of  David  Murphy  is 
entitled  to  the  benefits  he  would 
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have  received  had  he  lived  during 
the  period  fixed  by  the  award. 

One  of  the  most  usual  burdens 
imposed  upon  this  court  in  this  class 
of  cases  is  to  be  compelled  to  declare 
over  and  over  again  that  the  court 
is  powerless  to  disturb  findings 
which  are  supported  by  substantial 
evidence.  In  the  present  case  there 
is  substantial  evi- 
dence to  support  the  Worfcnien'. 
finding        that        the    power  «f  vunrt 

thumb  and  fingers  ?ijr,!  *""»**  " 
of  David  Murphy 
were  frozen  while  in  the  employ- 
ment of  the  construction  company 
on  the  10th  day  of  January,  1920. 
That  question  is  therefore  dis- 
missed without  further  considera- 
tion. 

Whether  the  thumb  and  fingers 
becoming  frozen  constituted  an 
injury  arising  from  accident,  as 
contemplated  in  the  Industrial  Act, 
presents  a  more  serious  question, 
and  one  which,  if  controlling,  should 
not  be  summarily  disposed  of  by  the 
court.  It  presents  a  mixed  question 
of  law  and  fact,  under  the  authori- 
ties we  have  examined,  and  its  de- 
termination requires  a  close  and 
careful  analysis  of  many  confiicting 
decisions.  In  the  opinion  of  the 
writer  that  question  is  not  control- 
ling in  the  instant  case,  and  any 
decision  we  might  render  concern- 
ing it  would,  at  most,  merely  estab- 
lish a  rule  for  the  determination  of 
future  cases.  For  that  reason,  in 
the  present  case,  we  leave  the  ques- 
tion undetermined. 

The  correctness  of  the  conclusion 
reached  by  the  Commission,  that  the 
estate  of  David  Murphy,  deceased, 
is  entitled  to  succeed  to  the  benefits 
which  he  would  have  received  had 
he  lived,  seems  to  be  the  only  ques- 
tion left  for  our  determination.  A 
brief  statement  of  the  contentions  of 
the  respective  parties  in  this  regard 
will  tend  to  narrow  the  discussion. 
The  defendant  contends  that  the 
right  of  David  Murphy  to  compen- 
sation for  the  loss  of  his  thumb  and 
fingers,  under  Utah  Comp.  Laws 
1917,  §  3138,.  as  amended  in  Sess. 
Laws  1919,  p.  161,  became  a  vested 
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right  in  his  lifetime,  and  upon  his 
death  from  other  causes,  without 
dependents,  such  right  inured  to 
his  estate.  Plaintiffs'  contention  is 
that  the  compensation  to  which 
Murphy  was  entitled  for  the  loss  of 
his  thumb  and  fingers  was  intended 
only  as  compensation  for  the  loss  of 
any  wages  he  might  have  been  en- 
abled to  earn  in  the  future  if  he  had 
not  been  injured,  and  was  purely  a 
personal  right  which  terminated  up- 
on his  death. 

The  question  presented  is  both 
novel  and  interesting.  It  is  to  us  a 
case  of  the  first  impression.  It  is  in- 
sisted by  the  defendant  Commission 
that  there  are  cases  analogous  in 
principle  and  persuasive  in  support 
of  defendant's  contention.  We  are  re- 
ferred especially  to  the  case  of  State 
ex  rel.  Munding  v.  Industrial  Com- 
mission, 92  Ohio  St.  434,  L.R.A. 
1916D,  944,  111  N.  E.  299,  Ann. 
Cas.  1917D,  1162,  13  N.  C.  C. 
A.  713.  That  case  arose  under 
the  Ohio  Industrial  Act  which  was 
in  force  when  the  Utah  Industrial 
Act  was  enacted.  It  is  generally 
conceded  that  the  Utah  act  was  pat- 
terned after  the  Ohio  law.  Section 
35,  subd.  2,  of  the  Ohio  law  (103 
Ohio  Laws,  p.  72),  the  construction 
of  which  was  involved  in  the  case 
referred  to,  reads  as  follows:  "If 
there  are  wholly  dependent  persons 
at  the  time  of  the  death,  the  payment 
shall  be  66§  per  cent  of  the  average 
weekly  wages,  and  to  continue  for 
the  remainder  of  the  penod  between 
the  date  of  the  death  and  six  years 
after  the  date  of  the  injury,  and  not 
to  cmount  to  more  than  a  maximum 
of  $3,750,  nor  less  than  a  minimum 
of  $1,500." 

Section  3140,  subd.  2,  Utah  Comp. 
Laws  1917,  as  amended  in  Session 
Laws  1919,  at  page  163,  reads :  "If 
there  are  wholly  dependent  persons 
at  the  time  of  the  death,  the  payment 
shall  be  60  per  cent  of  the  average 
weekly  wages,  but  not  to  exceed  a 
maximum  of  $16  per  week,  and  to 
continue  for  the  remainder  of  the 
period  between  the  date  of  the 
death,  and  six  years  after  the  date 
of  the  injury,  and  not  to  amount  to 


more  than  a  maximum  of  $5,000, 
nor  less  than  a  minimum  of  $2,000." 

It  is  admitted  that  as  far  as  any 
question  of  construction  is  concerned 
there  is  no  difference  in  principle 
between  the  statute  of  Utah  and  the 
statute  of  Ohio  in  the  excerpts 
quoted.  In  the  Ohio  case  the  court 
held  that  an  award  of  compensation 
from  the  state  insurance  fund  to  a 
wholly  dependent  person,  under  the 
law  of  that  state,  above  quoted, 
vested  in  the  dependent  when  the 
award  was  made,  and  in  case  of  the 
dependent's  death  any  balance  re- 
maining unpaid  passed  .to  his  or  her 
personal  representative.  At  page 
455  of  92  Ohio  St.,  the  court  says: 
"We  hold « that  when  the  award  is 
once  made  to  a  sole  dependent,  the 
tight  to  the  compensation  vests, 
and  once  vested  there  can  be  no  con- 
dition attached  except  as  to  the 
time  of  payment,  and  it  is  equally 
inmiaterial  whether  the  dependent 
subsequently  dies  or  becomes  inde- 
pendent." 

A  literal  construction  of  the 
language  used  in  the  excerpt  hardly 
supports  the  contention  made  by 
defendant  in  the  present  case.  The 
language  is:  "When  the  award  is 
once  made  to  a  sole  dependent  the 
right  to  the  compensation  vests." 
(Italics  ours.) 

In  this  case  no  award  was  ever 
made  to  a  person  while  living,  nor 
was  there  a  person  living  to 
whom  it  could  have  been  made.  It 
was  not  made  until  December  20, 
1920,  nearly  nine  months  subsequent 
to  Murphy's  death.  This  distinction 
may  not  be  entitled  to  serious  con- 
sideration. The  writer  has  no  de- 
sire to  advance  a  suggestion  by  way 
of  argument  that  is  wholly  devoid  of 
merit.  The  point,  however,  intended 
to  be  made  by  the  distinction  re- 
ferred to,  is,  if  the  right  does  not 
vest  until  the  award  is  made,  then, 
in  the  present  case,  there  was  no 
vested  right,  because  there  was  no 
one  living  in  whom  it  could  vest. 
We -can  hardly  conceive  of  a  right 
passing  to  an  estate  unless  the  right 
had  vested  in  someone  while  living. 

In  addition  to  the  Ohio  case  cited 
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in  support  of  defendant's  contention 
that  tiie  ri^ht  of  a  dependent  to. 
compensation  is  a  vested  risrht,  de- 
fendant cites  Smith  v.  Kaw  Boiler 
Works  Co.  104  Kan.  591,  180  Pac. 
259;  Wangler  Boiler  &  Sheet  Metal 
Works  Co.  V.  Industrial  Commission, 
287  El.  118,  122  N.  E.  367;  Smith 
V.  Southern  Surety  Co.  —  Tex.  Civ. 
App.  — ,  193  S.  W.  204;  L.R;A. 
1916A,  135,  and  cases  cited  in  the 
note. 

It  is  but  fair  to  defendant  to  state 
its  position  is  that  when  Murphy 
lost  his  thumb  and  fingers  his  com- 
pensation for  the  loss  immediately 
vested  by  virtue  of  §  3138,  supra, 
which  specifically  provides  compen- 
sation for  the  loss  of  a  member; 
that  such  compensation  does  not  de- 
pend for  its  validity  upon  an  award 
by  the  Commission,  but  upon  the 
statute,  which  unqualifiedly  vests 
the  compensation ;  that  in  the  pres- 
ent case,  the  compensation  being  ab- 
solutely fixed  and  determined  before 
death,  it  became,  and  was,  a  vested 
right,  and,  upon  his  death,  immedi- 
ately vested  in  his  estate.  There 
would  be  much  force  in  this  conten- 
tion if  it  were  justified  by  a  fair  and 
reasonable  interpretation  of  the 
scope  and  meaning  of  the  Utah 
Workmen's  Compensation  Act.  The 
very  title  of  the  act  itself  seems  to 
preclude  the  idea  that  any  portion  of 
the  fund  should  inure  to  the  estate 
of  the  employee  or  that  of  his  de- 
pendents. The  title,  as  far  as  ma- 
terial, reads:  "Prescribing  the 
Powers  and  Duties  of  the  Industrial 
Commission  of  Utah;  Establishing 
Rates  of  Compensation  for  Personal 
Injuries  or  Deaths  Sustained  by 
Employees  in  the  Course  of  Employ- 
ment; Providing  Methods  of  Insur- 
ing the  Payment  of  Such  Compensa- 
tion; Creating  a  State  Insurance 
Fund  for  the  Benefit  of  Injured  and 
the  Dependents  of  Killed  Employ- 
ees; Providing  for  the  Administra- 
tion of  Such  Fund  by  the  Industrial 
Commission  of  Utah."  (Italics 
ours.) 

If  we  go  further  and  examine  the 
body  of  the  act,  we  nowhere  find  a 
suggestion  that  the  estate  of  the  em- 
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ployee,  or  any  of  his  dependents, 
shall  succeed  to  the  benefits  covered 
by  the  act.  On  the  contrary,  as  f ar 
as  the  dependent  is  concerned,  we 
find  it  expressly  provided :  "Should 
any  dependent  of  a  deceased  em- 
ployee die  or  marry  during  the  pe- 
riod covered  by  such  weekly  pay- 
ments, the  right  of  such  dependent 
to  compensation  under  this  title 
shall  cease."  Utah  Comp.  Laws 
1917,  §  3141.  ; 

Neither  this  provision,  nor  any 
provision  similar,  is  found  in  tiie 
Ohio  act  from  which  it  is  claimed 
the  Utah  law  was  adopted.  The 
fact  that  the  decision  in  the  Ohio 
case,  before  referred  to,  was  ren- 
dered prior  to  the  enactment  of  the 
Utah  law,  is  of  deep  significance. 
With  that  decision  before  it,  inter-^ 
preting  the  meaning  of  the  Ohio  law, 
the  Utah  legislature  deliberately 
enacted  the  provision-  above  quoted, 
providing  that  benefits  awarded  to 
sole  dependents  ceased  upon  their 
^eath.  It  indicates  just  what  the 
title  of  the  act  above  quoted  implies, 
that  the  benefits  of  the  act,  in  the 
event  of  the  employee's  death  from 
injury,  passes  to  his  dependents, 
and  to  them  alone.  Upon  their 
death  the  benefits  cease.  The  un- 
paid balance,  if  any,  remains  in  the 
insurance  fund  instead  of  vesting  in 
the  dependents'  estate. 

When  we  come  to  consider  the 
case  of  the  employee  himself  we  find 
the  same  general  policy  expressly 
maintained.  In  the  event  of  his 
death  from  the  injury,  within  the 
act,  without  dependents,  it  is  pro- 
vided that  the  employer  or  insur- 
ance carrier  shall,  in  addition  to 
burial  expenses,  pay  into  the  state 
treasury  the  sum  of  $750,  unless  the 
employer  is  insured  in  the  state 
insurance  fund.  Utah  Comp.  Laws 
1917,  as  amended  in  subd.  1  of  said 
section,  Sess.  Laws  1919,  p.  163. 
Thus,  it  appears,  both  in  the  case  of 
the  death  of  a  dependent  and  of  the 
death  of  the  employee  himself,  with- 
out dependents,  the  statute  express- 
ly ignores  their  estate  and  excludes 
them  from  participating  in  the  fund. 

A  careful  reading  of  the  act  in- 
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duces  in  our  mind  a  strong  convic- 
tion that  the  primary  purpose  of  the 
law  is :  (1)  To  secure  to  an  injured 
employee,  within  the  act,  compensa- 
tion for  his  injury  or  loss,  to  be  paid 
in  weekly  instalments,  unless  com- 
muted, such  payments  to  cease  at 
his  death ;  (2)  to  secure  to  the  de- 
pendents of  a  deceased  employee, 
within  the  act,  the  benefits  provided 
therein,  such  benefits  to  cease  upon 
the  dependents'  death;  and  (3)  to 
maintain,  preserve,  and  keep  secure 
the  insurance  fund  for  the  above 
purposes. 

It  cannot  be  inferred  from  any 
language  found  in  the  Utah  law  that 
the  insurance  fund  therein  provided 
should  be  drawn  upon  or  used  for 
any  other  purposes  than  as  a  per- 
sonal benefit  to  the  classes  of  persons 
i  named   in   the   act, 

IJlfSV^Vw.ld!*"  to  be  conferred  up- 
on them  while  liv- 
ing. Indeed,  there  is  something  al- 
most incongruous  in  the  idea  that 
the  insurance  fund  should  be  sus- 
ceptible of  being  lavished  upon 
persons  possibly  bearing  no  relation 
whatever  to  the  deceased  employee 
or  the  business  in  which  he  was  em- 
ployed. 

The  point  we  make  is  well  stated 
in  a  Massachusetts  case,  wherein  it 
was  contended  that,  on  the  death  of 
a  dependent,  the  benefits  awarded 
vested  in  her  estate.  The  supreme 
judicial  court  of  that  state,  in  Mur- 
phy's Case,  224  Mass.  594, 113  N.  E. 
283,  says:  "To  hold  that  the  defend- 
ant's right  to  compensation  is  a  vest- 
ed right  which  passes  to  a  legatee  by 
will,  and  in  case  of  intestacy  goes 
to  dependent's  next  of  kin,  would  be 
to  put  upon  the  insurer  a  burden 
not  called  for  by  the  object  which 
the  act  was  passed  to  obtain.  In  ad- 
dition, the  compensation  awarded 
the  dependent  would  go  in  that  case 
to  persons  altogether  outside  the 
class  contemplated  by  the  act.  So 
construed,  the  act  would  or  might 
enrich  strangers  in  place  of  doing 
justice  to  the  family  and  next  of  kin 
of  an  employee  killed  in  the  course 
of,  and  so  as  an  incident  to,  the 


business  in  which  he  was  em- 
ployed." 

If  the  compensation  which  a  de- 
ceased employee  would  have  been  en- 
titled to  had  he  lived  vests  in  his 
estate  when  he  dies  without  depend- 
ents, it  follows  as  a  corollary  indis- 
putable that  such  compensation  is 
not  only  the  subject  of  inheritance, 
but  of  testamentary  disposition  as 
well.  As  stated  by  the  Massachu- 
setts court,  the  act  so  construed 
might  enrich  strangers  in  place  of 
doing  justice  to  the  family  and  next 
of  kin.  Such,  we  believe,  would  be 
a  perversion  of  the  whole  scheme 
of  legislation  on  this  subject,  and 
would  defeat  the  manifest  purposes 
of  the  law.  It  is  not  entirely  free 
from  doubt  that  the  legislature  has 
the  power  to  impose  such  a  burden 
upon  the  insurance  fund.  It  cannot 
be  said  that  it  is  in  any  sense  a 
matter  of  common  right.  No  such 
obligation  rests  upon  employers  at 
common  law,  even  in  cases  of  the 
grossest  negligence.  Let  us  suppose, 
for  instance,  that  the  freezing  of 
Murphy's  thumb  and  fingers  was 
caused  by  the  inexcusable,  indefen- 
sible negligence  of  his  employer,  and 
that,  on  the  same  day,  he  died  from 
sunstroke,  or  other  cause  in  no  wise 
attributable  to  the  injury  to  his 
thumb  and  fingers,  what  right  at 
common  law  would  his  estate  have 
for  such  injury?  It  would  have 
none  whatever,  for  the  simple  rea- 
son that  the  estate  has  suffered  no 
loss. 

It  appears  to  the  writer,  viewing 
the  case  from  every  angle  of  which 
he  is  capable,  whether  from  the 
standpoint  of  legislative  intent, 
common  law,  or  equity,  that  the  es- 
tate of  David  Murphy,  deceased,  is 
not  entitled  to  the  sum  awarded  by 
the  Commission,  or  any  sum  what- 
ever. We  have  found  no  case  in 
point,  or  even  analogous,  in  the 
slightest  degree  sustaining  such 
award  under  a  statute  similar  to 
ours,  nor  has  any  such  case  been 
called  to  our  attention. 

The  most  plausible  reason  given 
by  the  Commission  for  the  award  in 
question  is  found  in  the  last  para- 
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graph  of  what  are  denominated  its 
conclusions :  "The  Commission 
finds  and  concludes  that  the  estate 
of  David  Murphy,  deceased,  should 
recover  in  this  case,  thereby  enabling 
the  appointed  administrator  to  pay 
certain  obligations  incurred  by  the 
deceased,  and  to  defray  the  neces- 
sary funeral  expenses."  (Italics 
ours.) 

The  Commission  found  itself  in 
an  unusual  and  extraordinary  pre- 
dicament. An  employee  within  the 
Industrial  Act  had  been  injured,  and 
the  Commission  concluded  he  was 
entitled  to  compensation  for  the  loss. 
The  employee  subsequently  died 
from  other  causes.  The  act  pro- 
vides for  payment  of  funeral  ex- 
penses out  of  the  fund  only  in  cases 
where  death  results  from  the  injury. 
The  Commission  by  circuitous  meth- 
od undertook  to  do  what  it  could  not 
do  directly.  It  sought  by  the  award 
to  compel  the  payment  of  the  funeral 
expenses  of  deceased  out  of  the 
fund,  notwithstanding  his  death  did 
not  result  from  the  injury.  In  our 
opinion  the  Commission  exceeded 
its  iurisdiction. 

The  award  is,  therefore,  annulled 
and  set  aside,  and  the  Commission 
is  directed  to  dismiss  the  action. 

Corfman,  Ch.  J.,  and  Weber  and 
Frick,  JJ.,  concur. 

Gideon,  J.,  dissenting: 

The  determinative  question  pre- 
sented by  this  record  is  concisely 
stated  in  the  brief  of  defendant  as 
follows:  "The  controlling  question 
being  whether  or  not  compensation 
due  deceased  on  account  of  the  per- 
manent injury  suffered,  namely,  the 
loss  of  certain  parts  of  his  fingers, 
became  a  vested  right  in  his  estate 
upon  his  death,  when  death  results 
from  other  causes  than  injury." 

My  learned  associate  Mr.  Justice 
Thurman  discusses  the  case  on  the 
theory  that  such  is  the  decisive 
question.  In  the  prevailing  opinion 
he  says:  "The  correctness  of  the 
conclusion  reached  by  the  Commis- 
sion that  the  estate  of  David  Mur- . 
phy,  deceased,  is  entitled  to  succeed 
to  the  benefits  which  he  would  have 
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received  had  he  lived,  seems  to  be 
the  only  question  left  for  our  de- 
termination." 

The  authorities,  under  workmen's 
compensation  laws  such  as  ours,  are 
to  the  effect  that  whenever  the  stat- 
ute has  fixed  a  definite  amount 
payable  to  a  particular  person  the 
right  of  such  person,  or,  in  the  event 
of  his  death,  his  legal  representative, 
to  receive  the  amount  so  fixed,  can- 
not be  defeated  except  by  some  posi- 
tive provision  of  the  statute  termi- 
nating such  right,  or  unless  the 
manifest  intent  and  general  purpose 
of  the  act  would  be  thwarted  by  en- 
forcing payment.  State  ex  rel. 
Munding  v.  Industrial  Commission, 
92  Ohio  St.  434,  L.R.A.1916D,  944, 
111  N.  E.  299,  Ann.  Cas.  1917D, 
1162,  13  N.  C.  C.  A.  713;  Smith  v. 
Kaw  Boiler  Works  Co.  104  Kan.  591, 
180  Pac.  259;  Wangler  Boiler  & 
Sheet  Metal  Works  Co.  v.  Industrial 
Commission,  287  111.  118,  122  N.  E. 
366;  Darlington  v.  Roscoe  [1907]  1 
K.  B.  219,  76  L.  J.  K.  B.  N.  S. 
371,  96  L.  T.  N.  S.  179,  23  Times 
L.  R.  167 ;  United  Collieries  v.  Simp- 
son [1909]  A.  C.  383,  78  J.  C.  P. 
N.  S.  129,  101  L.  T.  N.  S.  125,  25 
Times  L.  R.  678,  53  Sol.  Jo.  630, 
[1909]  S.  C.  (H.  L.)  19,  46  Scot. 
L.  R.  780,  2  B.  W.  C.  C.  308.  The 
last  two  cases  are  cited  in  notes  95 
and  96,  L.R.A.1916A,  135. 

The  Lord  Chancellor,  in  United 
Collieries  v.  Simpson,  supra,  in  dis- 
cussing a  similar  question  to  the  one 
under  consideration,  said :  "The  act 
does  not  require  that  the  dependent 
himself  should  make  the  claim,  and 
I  do  not  see  why  that  right  to  make 
the  claim  should  not  pass  to  the  ex- 
ecutor. ...  No  doubt  this  act 
was  intended  to  save  dependents 
from  the  loss  they  might  sustain  by 
being  deprived  of  the  support  they 
previously  had  from  the  deceased 
workman,  and  if  the  dependents 
themselves  die  they  require  it  no 
longer.  And  it  seems  anomalous  to 
enforce  payment  when  no  depend- 
ent is  still  living  to  require  support. 
The  act,  however,  provides  a  fixed 
sum,  and  this  must  be  taken  as  the 
statutory  provision,  whether  in  the 
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event  it  is  needed  or  not.  Perhaps 
if  this  result  had  been  foreseen  it 
might  have  been  guarded  against; 
but  that  cannot  affect  the  judgment 
of  a  court  of  law." 

In  the  Wangler  Boiler  &  Sheet 
Metal  Works  Co.  v.  Industrial  Com- 
mission, 287  111.  118,  122  N.  E.  366, 
the  fourth  headnote,  which  correct- 
ly reflects  the  opinion  of  the  court, 
reads  as  follows :  "In  view  of  Work- 
men's Compensation  Act,  §  9,  and 
§  19,  'g,'  the  right  to  compensation, 
though  not  a  subject  of  bequest,  and 
though  continuing  in  the  dependents 
of  the  beneficiary  only  in  manner 
provided  by  the  act,  is  a  vested  right, 
and  can  be  affected  only  by  the  act 
of  the  legislature  that  gave  it." 

No  case  is  cited,  nor  has  any  been 
found,  holding  contrary  to  the  con- 
clusions announced  in  the  foregoing 
authorities. 

Proceeding  upon  the  assumption 
that  the  authorities  cited  support 
the  foregoing  general  statement  of 
the  law,  it  is  advisable  to  examine 
the  sections  of  our  act  to  determine 
whether  there  is  anything  except 
mere  deductions  to  warrant  the  con- 
clusion that  the  terms  of  the  act 
defeat  the  right  of  the  estate  of  the 
injured  employee  to  receive  the 
compensation  fixed  by  the  act. 
It  will  not  be,  and  is  not,  con- 
tended that  the  amount  of  com- 
pensation to  which  the  deceased 
would  have  been  entitled  had  he 
lived  was  in  any  way  contingent  up- 
on the  question  of  dependency  or 
upon  any  judgment  of  the  Commis- 
sion. It  is  a  definite  sum  fixed  by 
statute.  No  discretion  is  left  in 
the  Commission,  save  that  it  may 
commute  the  payments  and  direct 
the  amount  to  be  paid  in  a  lump 
sum.  Utah  Comp.  Laws  1917,  § 
3137,  being  one  of  the  sections  of 
the  Workmen's  Compensation  Act, 
as  amended  by  chap.  63,  Utah  Laws 
1919,  provides  for  compensation  in 
cases  of  temiwrary  disability,  and 
fixes  the  amount  to  be  paid.  The 
right  of  the  claimant  in  this  pro- 
ceeding is  governed  by  Utah  Comp. 
Laws  1917,  §  3138,  as  amended  by 
chap.  63,  Utah  Laws  1919.    If  the 


award  made  by  the  Commission  is 
not  authorized,  and  must  therefore 
be  annulled,  the  reason  will  have  to 
be  found  in  this  section.  The  section 
as  amended  reads  as  follows: 
"Where  the  injury  causes  partial 
disability  for  work,  the  employee 
shall  receive,  during  such  disability 
and  for  a  period  of  not  to  exceed  six 
years  beginning  on  the  fourth  day 
of  disability,  a  weekly  compensation 
equal  to  60  per  cent  of  the  difference 
between  his  average  weekly  wages 
before  the  accident  and  the  weekly 
wages  he  is  able  to  earn  thereafter, 
but  not  more  than  $16  a  week.  In 
no  case  shall  the  weekly  payments 
continue  after  the  disability  ends,  or 
death  of  the  injured  person,  and  in 
case  the  partial  disability  begins 
after  a  period  of  total  disability  the 
period  of  total  disability  shall  be  de- 
ducted from  such  total  period  of 
compensation.  In  the  case  of  the 
following  injuries  the  compensation 
shall  be  60  per  cent  of  the  average 
weekly  wages,  but  not  more  than 
$16  to  be  paid  weekly  for  the  peri- 
ods stated  against  such  injuries  re- 
spectively, and  shall  be  in  addition 
to  the  compensation  hereinbefore 
provided  for  temporary  total  dis- 
ability, to  wit,  for  loss  of:  [Here 
follows  schedule  of  amounts  to  be 
paid  for  loss  of  arm,  hand,  finger, 
etc.]." 

The  provision  of  the  section 
claimed  by  counsel  for  plaintiff  as 
authority  to  defeat  the  award  is  the 
sentence  found  in  the  above  quotas 
tion  as  follows:  "In  no  case  shall 
the  weekly  pajrments  continue  after 
the  disability  ends,  or  the  death  of 
the  injured  person." 

Upon  the  analysis  of  that  section 
it  is  apparent  that  two  distinct 
grounds  or  rights  to  compensation 
are  included.  The  first  relates  to 
an  injury  causing  "partial  disabil- 
ity for  work."  (Italics  mine.)  The 
sentence  last  quoted  and  relied  upon 
to  defeat  the  award,  at  most,  is 
merely  a  proviso  or  limitation  upon 
the  general  terms  found  in  the  sec- 
tion. 

•     "The  proviso  is  generally  intro- 
duced by  the  word  'provided,'  but  its 
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existence  and  effect  are  to  be  deter- 
mined rather  by  its  matter  and  sub- 
stance than  by  its  form."  36  Cyc. 
1162. 

The  same  meaning  would  have 
been  conveyed  if  the  legislature, 
rather  than  making  the  limitation  a 
distinct,  independent  sentence,  had 
used  the  word  "provided"  preced- 
ing "in  no  case,"  etc.  Such  being 
the  evident  intent  of  the  language 
quoted,  no  good  reason  is  found  in 
tile  act  why  the  ordinary  rules  of 
construction  should  not  be  applied 
to  this  language.  The  usually  ac- 
cepted function  of  proviso  is 
to  limit  preceding  general  terms 
used  in  the  statute.  Rawls  v.  Doe, 
23  Ala.  240,  48  Am.  Dec.  289;  De 
Graff  v.  Went,  164  111.  485,  45  N.  E. 
1075;  Re  Bovier,  52  Utah,  285,  172 
Pac.  683;  Sullivan  v.  Bailey,  125 
Mich.  104,  83  N.  W.  996;  Wolf  v. 
Bauereis,  72  Md.  481,  8  L.R.A.  680, 
19  Atl.  1045;  United  States  v.  Ber- 
nays,  86  C.  C.  A.  52,  158  Fed.  792. 

In  Rawls  v.  Doe,  supra,  the  court 
said :  "As  the  natural  and  appropri- 
ate office  of  a  proviso  is  to  restrain 
or  qualify  some  preceding  matter, 
we  think,  upon  sound  principles  of 
construction,  it  should  be  confined 
to  what  precedes,  unless  it  is  clear 
that  it  was  intended  to  apply  to 
subsequent  matter." 

That  rule  of  construction  received 
the  approval  of  this  court  in  Re 
Bovier,  52  Utah,  285,  172  Pac.  683. 

An  examination  of  the  section 
quoted  proves  conclusively  that  the 
injuries  mentioned  in  the  latter  part 
of  that  section  are  in  no  way  related 
and  are  in  no  way  kindred  to  the 
disabilities  or  injuries  mentioned  in 
the  part  of  the  section  which  pre- 
cedes the  proviso.  The  latter  part 
of  the  section  deals  exclusively  with 
compensation  for  the  loss  of  an  arm, 
hand,  or  some  other  portion  of  the 
body  specifically  mentioned  in  the 
schedule.  Following  that  schedule, 
there  is  no  intimation  that  the  com- 

ensation  provided  for  therein  is  to 
defeated  by  the  death  of  the  in- 
jured person  or  after  the  disability 
ends.   In  fact,  we  are  dealing  with  a 
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disability  or  injury  that  in  the  very 
nature  of  things  can  never  end; 
nevertheless  we  are  applying  a  de- 
feasance clause  that  provides  that 
an  award  may  be  defeated  by  the 
removal  of  a  disability. 

In  my  judgment,  the  decision  of 
the  Ohio  supreme  court  in  State  ex 
rel.  Munding  v.  Industrial  Commis- 
sion, 92  Ohio  St.  434,  L.R.A.1916D, 
944,  111  N.  E.  299,  Ann.  Cas.  1917D, 
1162,  13  N.  C.  C.  A.  713,  ought 
to  be  decisive  of  the  question  here 
presented.  As  stated  by  Mr.  Jus- 
tice Thurman,  our  Workmen's  Com- 
pensation Act  is  copied  largely 
from  the  law  of  that  state.  The 
decision  in  the  above  case  was  ren- 
dered in  July,  1915,  some  two  years 
prior  to  the  enactment  of  the  law 
in  this  state.  The  statute  in  that 
state  fixed  a  definite  amount  to  be 
paid  to  the  dependents,  and  the  court 
held  that  such  became  a  vested 
right  and  descended  to  the  estate  of 
the  one  to  whom  the  payments 
should  have  been  made  had  he  lived. 
In  the  course  of  the  opinion  the 
court  said:  "If  the  deceased  em- 
ployee left  a  widow  who  was  living 
with  him  at  the  time  of  his  death, 
the  board  must  find  that  she  was 
wholly  dependent  upon  her  deceased 
husband,  and  must  make  a  certain 
award  of  compensation  to  her.  The 
questions  of  dependency  and  amount 
of  award  in  such  case  are  both 
determined  absolutely  by  the  statute. 
The  board  can  act  only  formally, 
and  must  so  act." 

The  amount  payable  to  the  de- 
ceased under  §  3138,  supra,  is  deter- 
mined by  the  statute.  There  is  no 
question  of  dependency  involved. 
Neither  is  there  any  question  of  the 
loss  of  wages.  The  sole  question  for 
the  Commission  to  determine  was. 
Did  the  loss  of  the  fingers  occur  in 
the  course  of  or  arise  out  of  the  em- 
plojonent?  If  so,  the  statute  fixes 
definitely  the  amount  of  payment. 
The  fact  of  the  construction  of  the 
statute  by  the  Ohio  court  prior  to 
the  enactment  of  the  law  in  this 
state  must  be  presumed  to  have 
been  within  the  knowledge  of  the 
legislature    at    the    date    of    the 
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enactment.  Apparently  with  a  view 
of  defeating  the  application  of  that 
construction  to  certain  portiona  or 
provisions  of  our  act,  the  legislature 
inserted  the  proviso  found  at  or  near 
the  center  of  §  3138. 

Section  3141  of  the  act  has  to  do 
with  the  apportionment  and  pay- 
ment of  benefit  in  cases  of  death. 
The  legislature,  apparently  to  fur- 
ther emphasize  its  intent  that  the 
limitation  or  defeasance  of  the 
award  should  apply  only  to  certain 
specific  provisions  of  the  statute, 
and  not  to  the  act  generally,  pro- 
vided, in  the  last  sentence  of  said  § 
3141,  as  follows:  "Should  any  de- 
pendent of  a  deceased  employee  die 
or  marry  during  the  period  covered 
by  such  weekly  payments,  the  right 
of  such  dependent  to  compensation 
under  this  title  shall  cease." 

It  will  not  be  argued,  I  apprehend, 
that  the  limitation  quoted  affects  or 
relates  to  any  compensation  otiier 
than  that  provided  for  in  §  3141. 
Nothing  is  found  in  the  act  except 
in  the  limitations  in  §  3138,  supra, 
and  in  §  3141,  above  quoted,  that 
even  suggests  an  intent  on  the  part 
of  the  legislature  to  defeat  a  right 
once  vested.  It  may  well  be  doubted 
whether  the  limitation  placed  upon 
the  award  found  in  §  3141  was  in- 
tended to  defeat  an  award ;  that  is, 
to  relieve  the  insurer  of  the  payment 
of  such  award.  To  illustrate:  Sup- 
pose that  a  man  is  killed  by  acci- 
dent while  in  the  employ  of  another, 
and  leaves  a  widow  and  minor  chil- 
dren. The  Commission,  in  its  discre- 
tion, determines  that  so  much  of  the 
award  is  payable  to  the  widow  and 
so  much  for  the  support  of  the 
minor  children.  The  widow  marries 
again.  No  one  would  seriously 
contend  that  the  insurer  would 
thereby  be  relieved  from  paying 
the  full  amount  of  the  award  to  the 
remaining  dependents,  and  yet  such 
would  be  the  logical  result  if  the 
majority  opinion  is  a  correct  inter- 
pretation of  the  intent  of  the  legis- 
lature. 

I  regard  the  date  of  the  award  as 
wholly  immaterial.  The  right  was 
or  was  not  in  existence  prior  to  the 


death  of  deceased.  In  this  case,  ad- 
mittedly, the  deceased,  in  his. life- 
time, had  the  right  to  demand  the 
compensation  as  fixed  by  the  statute. 
The  award  does  not  make  the  right. 
The  award  is  dependent  upon  the 
legal  right  existing  before  it  is  made. 
It  is  merely  the  act  of  the  Commis- 
sion recognizing  a  right  already  in 
existence. 

It  is  suggested  in  the  opinion  of 
the  court  that  it  is  hardly  conceiv- 
able of  the  right  passing  to  the  es- 
tate unless  the  right  had  vested  in 
someone  while  living.  If  the  right 
was  in  any  way  dependent  upon  the 
award,  that  suggestion  might  have 
some  weight  in  the  reasoning  of  the 
court.  The  right,  however,  was  not 
dependent  upon  the  award.  The 
right  was  created  by  statute.  I  have 
attempted  to  point  out  that  there  is 
nothing  in  the  statute  that  defeats 
the  right  by  reason  of  the  death  of 
the  claimant. 

My  associate  who  writes  the  pre- 
vailing opinion  justifies  the  order 
annulling  the  awaird,  not  upon  a  con- 
struction of  the  section  quoted,  but 
upon  what  is  designated  "a  fair  and 
reasonable  interpretation  of  the 
scope  and  meaning  of  the  Utah 
Workmen's  Compensation  Act."  It 
is  argued  that  the  title  of  the  act 
"seems  to  preclude  the  idea  that  any 
portion  of  the  fund  should  inure  to 
the  estate  of  the  employee,  or  that 
of  his  dependents."  In  my  judg- 
ment, no  words  are  found  in  the  title 
of  the  act,  as  quoted  in  the  majority 
opinion,  to  warrant  the  conclusion 
that  "the  very  title  of  the  act  itself" 
precludes  "the  idea  that  any  portion 
of  the  fund  should  inure  to  the  es- 
tate of  the"  injured  "employee." 
As  set  forth  in  the  title,  the  insur- 
ance fund  is  to  be  administered  for 
the  benefit  of  injured  employees  and 
dependents  of  killed  employees.  It 
may  reasonably  be  assumed  that  the 
loss  of  an  arm,  finger,  etc.,  would  be 
an  injury  to  an  employee.  What 
reason,  therefore,  is  there,  from  the 
language  found  in  the  title,  to  con- 
clude that  if  the  body  of  the  act 
vests  a  right  in  an  injured  employee 
by  reason  of  an  injury,  that  such 
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riglit  is  defeated  by  the  scope  of  the 
act  as  set  forth  in  the  title?  The 
general  purpose  and  scope  of  our 
Workmen's  Compensation  Law  is 
not  different  from  the  general  pur- 
pose and  scope  of  such  laws  in  other 
states  or  other  countries.  The  au- 
thorities of  this  country  and  of  Eng- 
land are  in  harmony  in  holding  that 
courts  have  "no  power  to  put  a  limi- 
tation upon  the  right  legally  given 
by  the  legislature."  Wangler  Boiler 
&  Sheet  Metal  Works  Co.  v.  Indus- 
trial Commission,  287  111.  118,  122 
N.  E.  866. 

Neither,  in  my  judgment,  is  the 
question  presented  by  this  record 
controlled  or  concluded  by  the  con- 
tention that  the  underlying  purpose 
of  the  act  is  compensation  to  de- 
pendents. It  may  be  admitted  that 
compensation  in  death  cases  is  not 
payable  except  there  be  dependents 
at  the  time  of  the  death.  In  other 
words,  no  rights  vest  for  the  simple 
reason  that  there  is  no  one  in  whom 
such  rights  could  vest.  Granted,  as 
it  is  in  this  case,  that  all  the  condi- 
tions had  been  fulfilled  which  vested 
the  right  and  made  the  compensa- 
tion payable,,  then  the  only  question 
left  is,  What  is  there  in  the  act  to 
defeat  the  vested  right?  The  error 
of  the  majority  opinion,  in  my  judg- 
ment, is  that  it  fails  to  recognize  the 
■fact  that  a  right  had  ever  vested  in 
the  deceased.  It  is  stated  by  the 
court  that  "it  cannot  be  inferred 
from  any  language  found  in  the 
Utah  law  that  the  insurance  fund 
therein  provided  should  be  drawn 
upon  or  used  for  any  other  purpose 
than  as  a  personal  benefit  to  the 
class  of  persons  named  in  the  act, 
to  be  conferred  upon  them  while 
living." 

My  answer  to  that  is  that  the  con- 
clusion is  beside  the  question.  The 
question  here  is,  Is  there  anything 
in  the  Utah  law  defeating  a  right 
once  vested  in  the  deceased?   If  the 
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right  had  vested,  then  it  requires 
no  provision  of  the  statute  to  make 
the  necessary  deduction  or  infer- 
ence. The  law  itself  protects  such 
vested  right,  unless  it  is  defeated  by 
some  positive  statute. 

The  eighth  headnote  to  Wangler 
Boiler  &  Sheet  Metal  Works  Co.  v. 
Industrial  Commission,  supra,  is  as 
follows :  "Courts  have  no  power  to 
put  a  limitation  upon  a  right  legally 
given  by  the  legislature,  unless  by 
a  fair  construction  of  the  act  it  can 
be  said  that  such  limitation  was  in 
furtherance  of  the  legislative  in- 
tent." 

The  general  purposes  sought  to 
be  accomplished  by  the  act  do  not  in 
any  way,  in  my  judgment,  conflict 
with  the  general  rule  of  law  that  a 
definite,  positive  right  fixed  by  the 
act  cannot  be  defeated  merely  by  the 
death  of  the  party  intended  to  re- 
ceive the  benefits  stipulated  in  such 
law.  If  the  right  vested  and  became 
fixed  in  the  deceased,  it  follows  that 
his  legal  representative  is  author- 
ized to  apply  for  and  collect  the 
amount  for  the  benefit  of  the  estate 
of  such  deceased. 

I  therefore  dissent. 


NOTE. 

The  subject  of  survival  of  the  right 
to  compensation  under  Workmen's 
Compensation  Acta  upon  the  death 
of  the  person  entitled  to  the  award 
is  treated  in  the  annotation  fol- 
lowing Lahoma  Oil  Co.  v.  State  In- 
dustrial Commission,  post,  821.  As 
will  be  observed  from  that  annotation, 
the  reported  case  (HEISELT  CONSTB. 
Go.  V.  Industrial  Commission,  ante, 
799)  is  in  line  with  the  rule  in  most 
of  the  states  .in  which  the  question 
has  been  considered,  that  the  death  of 
the  person  having  a  right  to  an  award 
terminates  that  right. 
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GEORGE  DUFFNEY,  Admr.,  etc.,  of  Emma  Duffney,  Deceased, 

V. 

A.  F.  MORSE  LUMBER  COMPANY,  Appt 

Mhode  Mand  Supreme  Court.— July  1,  1010. 
(42  R.  I.  260,  107  Atl.  225.) 

Workmen's  compensation  —  survival  of  compensation. 

An  award  of  compensation  for  a  specified  number  of  weeks  to  a  partial 
dependent  is  not  vested,  and  does  not  pass  to  his  administrator  in  case  of 
his  death  within  the  time  specified,  under  workmen's  compensation  stat- 
utes providing  that  compensation  to  a  widow  shall  be  paid  to  minor  chil- 
dren in  case  of  her  death,  that  no  person  shall  be  considered  a  dependent 
unless  a  member  of  the  employee's  family  or  next  of  kin  wholly  or  partly 
dependent  on  the  employee  for  support,  and  that  no  claims  for  compen- 
sation shall  be  assignable. 

[See  note  on  this  question  beginning  on  page  821.] 


Appeal  by  respondent  from  a  decree  of  the  Superior  Court  for  Provi- 
dence and  Bristol  Counties  (Doran,  J.)  in  favor  of  petitioner  in  a  proceed- 
ing to  compel  respondent  to  pay  to  him  the  weekly  compensation  awarded 
his  deceased  wife,  under  the  Workmen's  Compensation  Act,  for  the  death 
of  their  son,  on  whom  they  were  partially  dependent  for  support  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gardner,  Pirce,  &  Thomley     209,  223,  37  L.  ed.  138,  143,  13  Sup.  Ct. 


and  Charles  R.  Haslam  for  appellant. 

Messrs.  James  F.  Murphy  and  James 
M.  Gillrain,  for  appellee: 

The  right  of  Emma  Duffney  to 
weekly  compensation  was  a  vested 
right,  which  survived  her  death  and 
passed  to  the  petitioner  as  adminis- 
trator of  her  estate. 

Wangler  Boiler  &  Sheet  Metal 
Works  Co.  V.  Industrial  Commission, 
287  111.  118,  122  N.  E.  366;  Monson  v. 
Battelle,  102  Kan.  208,  170  Pac.  801; 
Hansen  v.  Brann  &  S.  Co.  90  N.  J.  L. 
444,  103  Atl.  696;  State  ex  rel.  Mund- 
ing  V.  Industrial  Commission,  92  Ohio 
St.  434,  L.R.A.1916D,  944.  Ill  N.  E. 
299,  Ann.  Cas.  1917D,  1162,  13  N.  C. 
C.  A.  713;  Roma  v.  Industrial  Com- 
mission, 97  Ohio  St  247,  119  N.  E. 
461;  United  Collieries  v.  Hendry 
[1909]  A.  C.  383,  78  L.  J.  P.  C.  N.  S. 
129,  101  L.  T.  N.  S.  129,  25  Times  L. 
R.  678,  53  Sol.  Jo.  630,  [1909]  S.  C. 
19,  46  Scot.  L.  R.  780,  2  B.  W.  C.  C. 
808;  Smith  v.  Southern  Switz  Co.  — 
Tex.  Civ.  App.  — ,  193  S.  W.  204; 
Bradbury,  Workmen's  Comp.  Law,  3d 
ed.  803;  16  Columbia  L.  Rev.  1916,  pp. 
618,  619;  De  La  Vergne  Refrigerating 
Mach.  Co.  v.  Featherstone,  147  U.  S. 


Rep.  283;  Lippencott  v.  Allander,  27 
Iowa,  462, 1  Am.  Rep.  299 ;  Sacheverell 
V.  Froggatt,  2  Wms.  Saund.  367,  85 
Eng.  Reprint,  1155;  Jones  v.  Petti- 
bone,  2  Wis.  308;  Goodyear  Shoe 
Machinery  Co.  v.  Dancel,  66  C.  C.  A. 
300,  119  Fed.  692;  Peck  v.  Kinney,  V4 
C.  C.  A.  270,  143  Fed.  76;  Oliva  v. 
Morgan,  10  Heisk.  322;  Re  FoUett,  23 
R.  I.  409,  60  Atl.  848;  Cannon  v. 
Cannon,  114  L.  T.  231,  [1915]  W.  N. 
844,  32  Times  L.  R.  51,  60  Sol.  Jo.  43; 
Savory  v.  Dyer,  1  Ambl.  139,  27  Eng. 
Reprint,  41;  Re  Ord,  L.  R.  12  Ch.  Div. 
22,  41  L.  T.  N.  S.  13;  Agnew's  Estate, 
81  Pa.  190;  Clarkson  v.  Pell,  17  R.  I. 
647,  24  Atl.  10;  Stevenson  v.  Steven- 
son, 91  Ky.  50,  14  S.  W.  955;  Re 
Shuford,  164  N.  C.  138,  80  S.  E.  420; 
Re  Whittemore,  38  N.  Y.  S.  R.  1007, 
14  N.  Y.  Supp.  453;  Dinet  v.  Eigen- 
mann,  80  III.  274;  Robinson  v.  Covers, 
138  N.  Y.  430,  34  N.  E.  209. 

The  Rhode  Island  statute  contem- 
plates a  vested  interest  in  the  de- 
pendent. 

Batcheller-Durkee  v.  Batcheller,  89 
R.  I.  45,  61,  L.R.A.1916E,  545,  97  Atl. 
378;  Brown  v.  Maryland,  12  Wheat. 
438,   6  L.  ed.   685;    Quackenbush   v. 
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United  States,  83  Ct.  CI.  856;  Black, 
Interpretation  of  Laws,  2d  ed.  p.  131; 
Jones  V.  Jones,  IS  Sim.  668,  60  Eng. 
Reprint,  220,  13  L.  J.  Ch.  N.  S.  16,  7 
Jur.  786;  Taylor  v.  Jackson,  —  E.  I. 
— ,  25  Atl.  348;  State  v.  Kenyon,  18 
R.  I.  219,  26  Atl.  199;  Valcourt  v. 
Providence,  18  R.  I.  160,  26  Atl.  45; 
Smith  V.  Westerly,  19  R.  I.  437,  35  Atl. 
526;  State  ex  rel.  Munding  v.  Indus- 
trial Commission,  92  Ohio  St.  442, 
L.R.A.1916D,  944,  111  N.  E.  299,  Ann. 
Cas.  1917D,  1162,  13  N.  C.  C.  A.  713; 
Miller  v.  Kirkpa trick,  29  Pa.  226; 
Olive  Cemetery  Co.  v.  Philadelphia, 
93  Pa.  129,  39  Am.  Rep.  732;  Newton 
V.  Rhode  Island  Co.  42  R.  I.  58, 
105  Atl.  363;  Island  Sav.  Bank  v. 
Galvin,  19  R.  I.  669,  36  Atl.  1125; 
Newport  Waterworks  v.  Taylor,  34  R. 
I.  488,  83  Atl.  833;  Re  Newport 
Charter,  14  R.  I.  665. 

Neither  the  statute  nor  the  agree- 
ment for  weekly  payments  contem- 
plates a. revocation  or  termination  of 
weekly  payments  during  the  period  of 
300  weeks,  by  the  death  of  the  de- 
pendent. 

Interstate  Teleph.  &  Teleg.  Co.  v. 
Public  Service  Electric  Co.  86  N.  J.  L. 
28,  90  Atl.  1062,  5  N.  C.  C.  A.  524; 
Western  Metal  Supply  Co.  v.  Pills- 
bury,  172  Cal.  407,  156  Pac  495,  Ann. 
Cas.  1917E,  390;  Roma  v.  Industrial 
Commission,  97  Ohio  St.  247,  119  N. 
E.  464;  State  v.  Strauss,  49  Md.  288; 
Lawson  v.  Gibson,  18  Neb.  139,  24  N. 
W.  447;  Smith  v.  Smith,  20  R.  I.  556, 
40  Atl.  417;  State  v.  Mylod,  20  R.  I. 
632,  41  L.R.A.  428,  40  Atl.  753,  11  Am. 
Crim.  Rep.  238;  Re  O'Connor,  21  R.  I. 
465,  79  Am.  St.  Rep.  814,  44  Atl.  591; 
Donahue  v.  R.  A.  Sherman's  Sons  Co. 
89  R.  I.  376,  L.R.A.1917A,  76,  98  Atl. 
109;  Arkansas  Valley  Smelting  Co.  v. 
Belden  Min.  Co.'  127  U.  S.  379,  32  L. 
ed.  246,  8  Sup.  Ct.  Rep.  1308;  King  v. 
Batterson,  13  R.  I.  117,  43  Am.  Rep. 
13;  Tucket  v.  West,  31  Ark.  646;  The 
Bay  State,  Abb.  Adm.  235,  Fed.  Cas. 
No.  1148. 

Parkhorst,  Ch.  J.,  delivered  the 

opinion  of  the  court : 

This  case  comes  before  this  court 
upon  the  respondent's  appeal  from 
a  decree  of  the  superior  court.  By 
this  decree  the  respondent  was.  or- 
dered to  pay  to  the  petitioner,  as 
administrator  of  the  estate  of  Emma 
Duffney,  his  wife,  weekly  compensa- 
tion at  the'  rate  of  $2  a  week,  be- 
ginning January  16,  1918,  until  the 
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expiration  of  the  period  of  300 
weeks  from  December  11,  1916,  the 
date  of  the  injury  of  the  deceased 
employee,  Dave  Duffney,  which  pay- 
ments would  have  been  payable  to 
Emma  Duffney,  if  she  had  lived, 
under  the  Workmen's  Compensa- 
tion Agreement  No.  6510,  filed  in 
superior  court  February  1,  1917, 
and  approved  by  the  superior  court 
on  February  8,  1917. 

By  the  terms  of  this  agreement, 
it  appears  that  George  Duffney  and 
Emma  Duflfney,  his  wife,  were  the 
parents  of  Dave  Duflfney,  the  de- 
ceased employee,  were  partially  de- 
pendent upon  his  earnings  for  sup- 
port at  the  time  of  his  death,  and 
pasrmehts  of  $2  a  week  were  agreed 
to  be  paid  by  the  said  respondent  as 
employer  to  each  of  the  said  partial 
dependents,  "to  begin  as  of  Decem- 
ber 11,  1916,  and  to  continue  for  a 
period  not  to  exceed  800  weeks  from 
December  11,  1916."  Under  this 
agreement,  payments  of  $2  a  week 
were  made  to  each  of  these  partial 
dependents  from  December  11, 1916, 
to  January  9,  1918,  on  which  date 
Emma  Duflfney  died.  During  that 
period  of  time  the  respondent  took 
from  each  of  the  said  dependents 
separate  receipts  for  the  weekly 
payments  of  compensation  of  $2. 

Since  January  9,  1918,  the  em- 
ployer has  paid  to  the  said  petition- 
er under  this  agreement  the  sum  of 
$2  weekly,  but  has  refused  to  pay  to 
him  the  weekly  payments  of  $2  for- 
merly made  to  Emma  Duflfney.  In 
June,  1918,  the  petitioner  as  "a  de- 
pendent" brought  a  petition  against 
the  respondent,  claiming  that  he 
was  entitled  to  the  compensation 
formerly  paid  to  his  wife  under  the 
agreement,  on  the  ground  that  he 
was  the  sole  surviving  dependent  of 
his  son,  Dave  Duffney,  and  also  on 
the  ground  that  the  right  of  Emma 
Duflfney  to  compensation  under  the 
agreement  was  a  vested  one  and 
passed  to  him  as  her  "surviving 
husband;"  and,  accordingly,  he 
prayed  for  the  enforcement  of  the 
agreement  so  that  this  weekly  sum 
of  $2  formerly  paid  to  Emma  Duff- 
ney should  be  paid  to  him  for  the 
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balance  of  the  compensation  period. 
This  petition  was  heard  before  Mr. 
Presiding  Justice  Tanner,  who  filed 
a  rescript  denying  the  petition  on 
the  grounds :  First,  that  even  if  the 
right  of  Emma  Duffney  to  compen- 
sensation  under  the  agreement  was 
a  vested  one,  yet  it  did  not  pass  to 
the  petitioner  because  he  had  not 
been  appointed  administrator;  and, 
secondly,  because  the  mere  survivor- 
ship of  the  petitioner  did  not  entitle 
him  to  all  the  compensation  pay- 
able under  the  agreement  to  him- 
self and  wife. 

Later,  on  January  4, 1919,  the  pe- 
titioner filed  an  amended  petition 
substantially  to  the  same  effect  as 
the  former  one,  except  that  it  was 
alleged  that  George  Duffney  had 
been  appointed  administrator  of  the 
personal  estate  of  Emma  Duffney, 
his  wife,  and  had  given  a  bond  to 
pay  the  debts  of  his  wife,  and  was 
therefore  "entitled  to  demand  and 
recover,  as  his  own  property,  the 
remaining  weekly  sums  of  $2  each 
accruing  after  the  death  of  said 
Emma  Duffney  under  said  memo- 
randum of  agreement."  This 
amended  petition  was  heard  before 
Mr.  Justice  Doran,  who  rendered  a 
decision  in  which  he  held  that  the 
right  of  Emma  Duffney  as  partial 
dependent  under  the  compensation 
agreement  was  a  vested  one  and  up- 
on her  death  passed  to  the  petitioner 
as  administrator  of  her  estate. 
Thereafter  a  decree  was  entered  by 
Mr.  Justice  Doran,  in  which  it  was 
decreed  as  follows : 

"(1)  That  the  said  petitioner  is 
not  entitled  to  said  compensation 
formerly  paid  to  his  wife,  Emma 
Duffney,  under  said  agreement,  as 
surviving  dependent. 

"(2)  That  the  right  of  the  said 
Emma  Duffney  to  compensation  un- 
der said  agreement  was  a  vested 
right,  which  survived  her  death  and 
passed  to  the  said  petitioner  as  ad- 
ministrator of  her  estate. 

"(3)  That,  as  administrator  of 
the  estate  of  Emma  Duffney,  the 
said  petitioner  is  entitled  to  receive 
iiompensation  at  the  rate  of  $2  per 
week  beginning  January  16,  1918, 


until  the  expiration  of  the  period  of 
300  weeks,  beginning  December  11, 
1916,  the  date  of  the  injury  to  the 
said  Dave  Duffney,  deceased,  which 
said  payments  would  have  been  pay- 
able under  said  agreement  to  the 
said  Emma  Duffney  if  she  had 
Uved." 

To  this  decree  the  respondent 
duly  filed  its  claim  of  appeal  and 
reasons  therefor,  and  has  duly  pros- 
ecuted its  appeal  to  this  court,  and 
this  appeal  is  now  before  us. 

The  principal  question,  decisive 
of  this  case,  is  whether  or  not  the 
right  of  Emma  Duffney  (mother  of 
the  deceased  employee,  and  a  par- 
tial dependent  upon  him  at  the  time 
of  his  death)  to  receive  $2  per  week 
as  compensation  under  the  agree- 
ment was  vested  in  her  and  passed 
to  her  administrator  upon  her 
death. 

The  provisions  of  the  "Work- 
men's Compensation  Act"  of  Rhode 
Island,  being  chapter  831,  Pub. 
Laws  January,  1912,  pp.  424  et  scq., 
which  are  important  in  this  case, 
may  be  briefly  stated  as  follows: 
By  the  terms  of  §  6  of  article  2  of 
our  Workmen's  Uompensation  Act, 
it  is  provided  that,  in  case  the  em- 
ployee dies  as  a  result  of  the  injury, 
the  employer  shall  make  certain 
payments  to  his  dependents.  If  the 
dependent  to  whom  the  compensa- 
tion shall  be  payable  is  the  widow 
of  the  employee,  then  it  is  provided 
that  "upon  her  death  the  compensa- 
tion thereafter  payable  under  this 
act  shall  be  paid  to  the  child  or 
children  of  the  deceased  employee, 
including  adopted  and  stepchildren, 
under  the  age  of  eighteen  years,  or 
over  said  age,  but  physically  or  men- 
tally incapacitated  from  earning, 
dependent  upon  the  widow  at  the 
time  of  her  death." 

It  is  also  provided  that  where 
weekly  pasrments  have  been  made  to 
the  injured  employee  before  liis 
death,  then  "the  compensation  to 
dependents  shall  begin  from  the 
date  of  the  last  of  such  payments, 
but  shall  not  continue  more  than 
300  weeks  from  the  date  of  the  in- 
jury:    Provided,  however,  that  if 
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the  deceased  leaves  no  dependents 
at  the  time  of  the  injury,  the  em- 
ployer shall  not  be  liable  to  pay  com- 
pensation under  this  act  except  as 
specifically  provided  in  §  9  of  this 
article." 

Section  9  provides  that,  where 
an  employee  dies  leaving  no  depend- 
ents at  the  time  of  his  injury,  then 
the  employer  shall  pay  the  reason- 
able expense  of  his  last  sickness  and 
burial,  which  shall  not  exceed  $200. 

It  is  also  provided  in  §  7  of  arti- 
cle 2  that  in  all  cases  except  those 
of  a  dependent  wife,  husband,  or 
children,  "questions  of  entire  or 
partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact 
as  the  fact  may  have  been  at  the 
time  of  the  injury;"  that,  "if  there 
is  more  than  one  person  wholly  de- 
pendent, the  compensation  shall  be 
divided  equally  among  them,  and 
persons  partly  dependent,  if  any, 
shall  receive  no  part  thereof  during 
the  period  in  which  compensation  is 
paid  to  persons  wholly  dependent;" 
and  that,  "if  there  is  no  one  wholly 
dependent  and  more  than  one  per- 
son partly  dependent,  the  compensa- 
tion shall  be  divided  among  them 
according  to  the  relative  extent  of 
tJieir  dependency." 

Another  section  of  the  act  rela- 
tive to  the  question  at  issue  is  §  8, 
art.  2,  which  provides  that  "no  per- 
son shall  be  considered  a  dependent 
unless  he  is  a  member  of  the  em- 
ployee's family  or  next  of  kin,  whol- 
ly or  partly  dependent  upon  the 
wages,  earnings,  or  salary  of  the 
employee  for  support  at  the  time  of 
the  injury." 

Section  23  provides  that  "no 
claims  for  compensation  under  this 
act,  or  under  any  alternative  scheme 
permitted  by  article  4  of  this  act, 
shall  be  assignable,  or  subject  to 
attachment,  or  liable  in  any  way 
for  any  debts." 

There  is  no  express  provision  of 
the  act  for  the  further  or  future 
payment  of  any  sum  of  money 
awarded  to  a  partial  dependent, 
such  as  was  the  mother  of  the  de- 
ceased employee  in  the  case  at  bar, 
after  her  death,  to  any  other  person 
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(such  as  exists  in  case  of  the  de- 
pendent widow  leaving  children 
within  certain  ages  and  conditions) . 

No  case  in  this  state  has  dealt 
with  this  question,  but  it  has  been 
passed  upon  in  other  jurisdictions. 
In  Murphy's  Case,  224  Mass,  592, 
113  N.  E.  283,  under  the  Massachu- 
setts act  (Stat.  1911,  chap.  751,  as 
amended),  which  in  essential  re- 
spects is  similar  to  ours,  the  sole 
dependent  of  the  deceased  employee 
was  his  mother,  and  she  died  while 
her  claim  for  compensation  was 
pending.  After  her  death,  her  ad- 
ministrator intervened,  and  the  in- 
dustrial accident  board  made  an 
award  of  compensation  based  on 
total  dependency,  and  the  superior 
court  confirmed  this  award  and  or- 
dered that  compensation  should  be 
paid  to  the  administrator  for  the 
period  of  800  weeks  under  the 
Massachusetts  Compensation  Act. 
The  supreme  judicial  court,  in  re- 
versing this  decision,  held  that  the 
estate  of  the  dependent  mother  was 
entitled  to  compensation  from  the 
date  of  the  injury  to  the  date  of  her 
death,  but  that  her  administrator 
had  no  right  to  further  compensa- 
tion, since  the  right  of  the  depend- 
ent mother  to  compensation  was  not 
a  vested  right  which  passed  to  her 
legal  representatives.  The  court 
said,  at  page  594  of  224  Mass. : 

"To  hold  that  the  dependent's 
right  to  compensation  is  a  vested 
right,  which  passes  to  a  legatee  by 
will,  and  in  case  of  intestacy  goes 
to  the  dependent's  next  of  kin,  would 
be  to  put  upon  the  insurer  a  burden 
not  called  for  by  the  object  which 
the  act  was  passed  to  attain.  In 
addition,  the  compensation  awarded 
the  dependent  would  go  in  that  case 
to  persons  altogether  outside  the 
class  contemplated  by  the  act.  So 
construed,  the  act  would  or  might 
enrich  strangers  in  place  of  doing 
justice  to  the  family  and  next  of  kin 
of  an  employee  killed  in  the  course 
of,  and  so  as  an  incident  to,  the 
business  in  which  he  was  employed. 
■  "The  opposite  result  has  been 
reached  in  England  and  in  Ohio. 
But    both    those    decisions    were 
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founded  on  provisions  of  the  acts 
there  in  question,  which  were  not 
like  the  provisions  of  our  Work- 
men's Compensation  Act.  The  de- 
cision in  United  Collieries  v.  Simp- 
son [1909]  A.  C.  383,  78  L.  J.  P.  C. 
N.  S.  129,  101  L.  T.  N.  S.  129,  25 
Times  L.  R.  678,  53  Sol.  Jo.  630, 
[1909]  S.  C.  19,  46  Scot  L.  R.  780, 
2  B.  W.  C.  C.  308,  was  based  upon 
the  provision  of  the  English  act 
that  in  case  the  employee  was  killed 
a  lump  sum  should  be  paid  to  those 
dependent  upon  him.  .  .  .  The 
decision  in  Ohio  (State  ex  rel.  Mun- 
dinsr  v.  Industrial  Commission,  92 
Ohio  St.  434, 436,  437,  L.R.A.1916D, 
944,  111  N.  E.  299,  Ann.  Cas. 
1917D,  1162,  13  N.  C.  C.  A.  713) 
was  founded  on  a  provision  of  the 
act  that  in  the  case  of  persons  whol- 
ly dependent  'the  payment  shall  be 
66|  per  cent  of  the  average  weekly 
wages,  and  to  continue  for  the  re- 
mainder of  the  period  between  the 
date  of  the  death,  and  six  years  aft- 
er the  date  of  injury.*  This  pro- 
vision, construed  in  the  light  of  the 
report  of  the  commissioners,  was 
held  by  the  court  to  mean  what,  by 
a  literal  interpretation  of  its  words, 
it  provided. 

"For  these  reasons,  we  are  of 
opinion  that,  although  there  is  no 
express  provision  to  that  effect  in 
the  act,  the  weekly  payment  to  be 
made  to  the  dependent  comes  to  an 
end  when  the  dependent  dies." 

In  Bartoni's  Case,  225  Mass.  349, 
353,  L.R.A.1917E,  765,  114  N.  E. 
663,  the  Massachusetts  court,  fol- 
lowing Murphy's  Case,  supra,  held 
that  under  the  Workmen's  Compen- 
sation Act  the  right  to  a  weekly 
award  for  the  death  of  a  deceased 
employee  is  not  vested  absolutely  in 
his  widow,  but  continues  only  dur- 
ing her  life,  and  ceases  with  her 
death.  In  the  Massachusetts  act 
there  is  no  provision,  as  in  ours, 
that,  in  the  case  of  the  death  of  a 
dependent  widow,  the  compensation 
shall  thereafter  be  paid  to  the  chil- 
dren of  the  deceased  employee,  de- 
pendent upon  her  for  support  at  the 
time  of  her  dcith. 

The  two  cases  above  cited  were 


referred  to  and  approved  by  the 
Massachusetts  court  in  Bott's  Case, 
230  Mass.  152,  119  N.  E.  755,  16  N. 
C.  C.  A.  864,  where  it  was  held  that 
a  widow  awarded  compensation  for 
the  death  of  her  husband  is  not 
barred  from  receiving  further  pay- 
ments as  a  dependent  upon  her  re- 
marriage, although  the  remarriage 
renders  her  no  longer  dependent  for 
her  support  upon  the  payments  re- 
ceived under  the  act.  On  page  154 
of  230  Mass.,  the  court  said:  "It 
was  held  in  Murphy's  Case,  supra, 
that  the  right  to  payments  under 
the  act  was  not  vested,  and  ceased 
upon  the  death  of  the  dependent. 
But  that  decision  does  not  reach  to 
the  point  here  raised.  Its  reason- 
ing, in  brief,  was  that  there  was  no 
provision  in  the  act  for  payment  to 
be  made  to  anybody  save  to  the  de- 
pendents therein  named,  and  noth- 
ing to  indicate  a  purpose  that  the 
payments  be  made  to  the  personal 
representative  of  dependents  in  case 
of  their  death,  and  that  to  treat  the 
right  to  such  payments  as  passing 
to  their  executors  or  administrators 
often  would  or  might  result  in  pay- 
ments to  persons  in  no  way  con- 
nected with  the  deceased  employee, 
or  his  family  or  kindred,  and  this 
might  deprive  some  of  his  kindred, 
in  truth  dependent  upon  his  wages 
for  support,  of  any  payment  under 
the  act.  The  practical  justice  of 
that  decision  is  illustrated  by  Bar- 
toni's Case,  225  Mass.  349,  354, 
L.R.A.1917E,  765,  114  N.  E.  663. 
The  word  'dependents'  as  matter  of 
construction  did  not  seem  rationally 
susceptible  of  including  their  per- 
sonal representatives  in  case  of 
their  death,  in  view  of  the  context 
of  the  act  and  its  general  purpose. 
That  reasoning  does  not  apply  to 
the  case  at  bar." 

Bott's  Case,  supra,  was  cited  with 
approval  by  this  court  in  Newton  v. 
Rhode  Island  Co.  42  R.  I.  58,  63, 105 
Atl.  365.  This  Massachusetts  case 
clearly  shows  that  the  question  de- 
cided by  this  court  in  Newton  v. 
Rhode  Island  Co.  supra,  is  quite  dif- 
ferent from  the  one  involved, here, 
and  consequently  that  case  is  not  an 
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authority-  in  point  here,  as  contend- 
ed by  the  petitioner. 

To  the  same  effect,  that  the  right 
to  compensation  awarded  to  an  in- 
jured employee  or  to  dependents  is 
not  a  vested  right  and  does  not  pass 
to  a  personal  representative  under 
Workmen's  Compensation  Acts  of 
a  nature  substantially  similar  to  our 
own,  see  also  Erie  R.  Co.  v.  Calla- 
way, 91  N.  J.  L.  82, 102  Atl.  6  (right 
of  employee  himself) ;  Ray  v.  In- 
dustrial Ins.  Commission,  99  Wash. 
176,  178,  L.R.A.1918F,  561,  168 
Pac.  1121  (right  of  employee  him- 
self) ;  Lahoma  Oil  Co.  v.  State,  — 
Okla.  — ,  post,  817,  175  Pac.  837 
(right  of  employee  himself) ;  Woz- 
neak  v.  Buffalo  Gas  Co.  175  App. 
Div.  268,  161  N.  Y.  Supp.  675,  679 
(right  of  employee  himself) ;  Matec- 
ny  V.  Vierling  Steel  Works,  187  111. 
App.  448,  458  (dependent  mother)  ; 
Corcoran  v.  Farrel  Laundry  & 
Mach.  Co.  1  Conn.  Comp.  Dec.  42, 
44,  HH  24,  25  (dependent  mother) ; 
Ledford  v.  Casper  Lumber  Co.  2 
Cal.  Ind.  Acci.  Com.  679  (depend- 
ent mother). 

Counsel  for  petitioner,  in  their 
brief,  cite  only  a  few  cases  under 
compensation  acts  in  support  of 
their  position  that  the  award  of 
compensation  to  the  dependent 
mother  in  this  case  was  vested  in 
her  and  at  her  death  passed  to  her 
administrator.  Most  of  them  are 
not  in  point.  Thus,  Wangler  Boiler 
&  Sheet  Metal  Works  Co.  v.  Indus- 
trial Commission,  287  111.  118,  122 
N.  E.  366,  and  Hansen  v.  Brann  & 
S.  Co.  90  N.  J.  L.  444,  103  Atl.  696, 
support  the  doctrine  laid  down  by 
this  court  in  Newton  v.  Rhode  Is- 
land Co.  supra,  that  a  widow  receiv- 
ing compensation  as  a  dependent 
does  not  forfeit  the  same  by  re- 
marriage. Roma  V.  Industrial  Com- 
mission, 97  Ohio  St.  247,  119  N.  E. 
461,  has  no  bearing  on  this  case. 
Smith  V.  Southern  Surety  Co.  — 
Tex.  Civ.  App.  — ,  193  S.  W.  204, 
has  no  application;  the  provisions 
of  the  Texas  act  are  radically  differ- 
ent, the  scheme  and  method  of  pay- 
ment are  entirely  different;  it  is 
held  that  a  temporary  administra- 
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tor  of  a  deceased  employee  caiinot 
recover,  because  the  plain  terms  of 
the  act  point  out  the  destination  of 
the  compensation  in  case  of  the 
death  of  the  injured  employee.  Re 
Constantino  Towle,  Op.  Sol.  Dept. 
Labor,  p.  565,  is  under  the  Federal 
Compensation  Act,  and,  so  far  as  it 
goes,  is  against  the  petitioner,  in 
that  it  finds  that  when  the  depend- 
ent widow  of  a  deceased  employee, 
having  received  an  award,  died  one 
week  thereafter,  the  amount  ac- 
crued between  the  death  of  the  em- 
ployee and  her  death  became  a  part 
of  her  estate.  This  Towle  Case  is 
incorrectly  stated  in  Bradbury, 
Workmen's  Comp.  Law,  3d  ed.  803, 
804,  also  cited  by  petitioner,  which 
probably  accounts  for  the  citation 
of  this  case  by  the  petitioner.  Mon- 
son  V.  Battelle,  102  Kan.  208,  170 
Pac.  801,  simply  holds  that  a  lump 
sum  judgment  in  favor  of  an  injured 
workman  under  the  Workmen's 
Compensation  Act  does  not  abate  by 
his  death,  but  may  be  revived  in  the 
name  of  an  administrator.  It  ap- 
peared in  that  case  that  before  the 
death  of  the  injured  workman  there 
had  been  a  judgment  entered  in  his 
favor,  commuting  all  future  pay- 
ments of  compensation  to  a  lump 
sum,  and  pending  the  appeal  by  the 
employer,  which  was  later  denied, 
the  employee  died.  The  court  said, 
at  page  210  of  102  Kan.:  "In  the 
present  case,  the  plaintiff  had  ob- 
tained an  absolute  personal  judg- 
ment requiring  the  immediate  pay- 
ment of  a  fixed  amount.  It  was  the 
legal  duty  of  the  defendant  to  pay 
it  at  once,  unless  a  stay  should  be 
procured  pending  an  appeal.  If 
pajonent  had  been  made,  the  money 
would  have  been  wholly  at  the  dis- 
posal of  the  plaintiff.  If  the  final 
result  is  an  affirmance,  it  will 
amount  to  an  adjudication  that  the 
rights  of  the  parties  shall  remain  as 
fixed  at  the  time  the  judgment  was 
rendered.  The  defendant  gains  no 
immunity  from  the  fact  of  his  hav- 
ing taken  an  appeal  which  is  ulti- 
mately determined  not  to  have  been 
well  founded." 
The  petitioner  also  cites,  in  sup- 
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port  of  his  contention,  United  Col- 
lieries V.  Simpson  [1909]  A.  C.  383, 
78  L.  J.  P.  C.  N.  S.  129,  101  L.  T. 
N.  S.  129,  25  Times  L.  R.  678,  53 
Sol.  Jo.  630,  [1909]  S.  C.  19,  46 
Scot.  L.  R.  780,  a  Scotch  case  on  ap- 
peal in  the  House  of  Lords  under  the 
English  Act  of  1906  (see  also  2 
B.  W.  C,  C.  308),  and  the  case  of 
State  ex  rel.  Munding  v.  Industrial 
Commission,  92  Ohio  St.  434,  L.R.A. 
1916D,  944,  111  N.  E.  299,  Ann. 
Cas.  1917D,  1162.  Both  of  these 
cases  were  cited  by  the  Massachu- 
setts court  in  Murphy's  Case,  224 
Mass.  592,  594,  113  N.  E.  283,  from 
which  we'quote,  supra.  These  cases 
have  teen  fully  examined,  and  we 
are  of  the  same  opinion  as  was  ex- 
pressed in  Murphy's  Case  with  re- 
gard to  the  difference  between  the 
several  acts  under  consideration. 
We  do  not  find  either  in  the  English 
case  or  in  the  Ohio  case  any  aid  or 
controlling  value  in  determining  the 
true  construction  of  our  own  act. 

We  find  upon  the  petitioner's 
brief  a  large  number  of  cases  cited 
relating  to  the  vesting  of  various 
kinds  of  incorporeal  hereditaments 
or  property  rights  or  interests,  such 
as  rights  under  patents,  ferry  fran- 
chises, water  rights  and  rig:hts  of 
flowage,  annuities  under  wills  or 
trusts,  alimony,  rights  under  con- 
tracts, etc.,  from  which  petitioner 
seems  to  endeavor  to  draw  argu- 
ments by  way  of  analogy  in  support 
of  his  claim  that  his  wife  had  a 
vested  interest  in  the  compensation 
agreed  to  be  paid  to  her  in  this  case. 
A  great  number  of  these  cases  have 
been  examined;  but  we  do  not  find 
in  them  any  support  for  the  peti- 
tioner's contention,  or  any  aid  in  the 
construction  of  the  act  here  under 
consideration,  and  there  is  no  occa- 


sion to  refer  to  any  of  them  more 
particularly. 

After  due  consideration  of  all  the 
cases  cited,  we  find  that  the  weight 
of  authority,  under  acts  similar  to 
our  own,  is  against  the  petitioner; 
that  the  compensa- 
tion  agreed   to  be  compe^uuien- 
paid  to  the  depend-  •»''■*▼»»  •* 
ent  mother  was  not 
vested  and  did  not  pass  over  to  her 
administrator,  but  ceased  witii  her 
death. 

We  therefore  hold  that  the  de- 
cree appealed  from  was  erroneous 
and  should  be  reversed. 

The  appeal  is  allowed,  the  decree 
appealed  from  is  reversed,  and  the 
cause  is  remanded  to  the  Superior 
Court  sitting  in  Providence  County, 
with  direction  to  dismiss  the  peti- 
tion. 

A  petition  for  reargument  having 
been  filed,  the  following  response 
was  handed  down  on  July  10,  1919: 

The  petitioner's  petition  for  rear- 
gument filed  July  7,  1919,  is  denied 
and  dismissed. 


NOTE. 

As  to  survival  of  right  to  compensa- 
tion under  workmen's  compensation 
acts  upon  the  death  of  the  person 
entitled  to  the  award,  see  annotation 
following  Lahoma  On.  Co.  v.  State 
Industrial  Commission,  post,  821. 
The  reported  case  (Duffney  v.  A.  F. 
Morse  Lumber  Co.  ante,  810),  in  hold- 
ing that  the  award  of  compensation 
was  not  vested  in  the  dependent  and 
did  not  pass  to  his  administrator,  is 
in  line  with  the  weight  of  authority  on 
the  question,  as  will  be  seen  from  the 
annotation  referred  to. 
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LAHOMA  OIL  COMPANY  et  al. 

V. 

STATE  INDUSTRIAL  COMMISSION  OP  OKLAHOMA  et  al. 

OlUahoma  Supreme  Court  — September  8,   1018, 
(—  OWa,  — ,  175  Pac.  836.) 

Workmen's  cofnpensation  —>  death  between  award  and  payment. 

1.  Where  one  entitled  to  compensation  under  the  Workmen's  Compen- 
sation Act  (Laws  1915,  chap.  246)  secured  a  determination  and  award 
for  permanent  disability,  and  died  before  the  lapse  of  the  maximum 
number  of  payments  had  been  made  according  to  the  terms  of  the  award,. 
the  right  to  compensation  under  the  award  ceased  with  his  death. 

[See  note  on  this  question  beginning  on  page  821.] 
—  claim  for  death.  Statute  —  construction  —  harmon- 

2.  By   the  provisions   of  §   1,  art.         izing  with  Constitution. 

8.  Sections  of  the  statute  must  be 

construed  to  be  in  harmony  with  the 
Constitution,  and  so  as  to  give  effect 
to  the  various  sections,  if  such  con- 
struction is  possible  without  doing 
violence  to  the  spirit  and  language  of 

[See  *25  R.  C.  L.  1000.] 


6,  of  the  Compensation  Act,  no  pro- 
vision of  the  act  applies  in  case  of 
accident  resulting  in  death  and  no 
right  of  action  for  recovery  of 
damages  for  such  injury  is  denied  or 
affected. 


Headnotes  by  Owen,  J. 


(Kane,  J.,  dissents.) 


Motion  by  petitioners  to  dismiss  an  action  revived  by  the  adminis- 
tratrix of  deceased,  after  his  death  as  the  result  of  injuries  for  which  an 
award  was  made  to  him  by  the  Industrial  Commission,  and  from  which 
the  petitioners  appealed.    Motion  sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Rosa  &  Thurman  for  pe-     Lumber  Co.  v.  District  Ct.  131  Minn. 


titioners. 

Messrs.  Fulton,  Shirk,  &  Danner, 
for  respondent  administratrix: 

The  award  constitutes  a  final 
judgment. 

Custer  County  v.  Moon,  8  Okla.  205, 
67  Pac.  161. 

The  award  vested  in  claimant 
Downing  on  its  rendition. 

23  Cyc.  673;  15  R.  C.  L.  576. 

Death  after  judgment  does  not 
abate  the  judgment,  although  the 
judgment  was  based  on  a  cause  of 
action  that  did  not  survive. 

1  Cyc.  78;  1  R.  C.  L.  38. 

The  Compensation  Act  provides 
for  compensation,  not  for  a  pension. 

Adams  v.  Iten  Biscuit  Co.  63  Okla. 
62,  162  Pac.  938;  State  ex  rel.  Mund- 
ing  V.  Industrial  Commission,  92  Ohio 
St.  434,  L.RJ^.1916D.  944,  111  N.  E. 
299,  Ann.  Cas.  1917D,  1162,  13  N.  C. 
C.  A.  713;  State  ex  rel.  Crookston 
16  A.L.R.— 62. 


27,  154  N.  W.  509;  Crew  v.  Train  or, 
91  N.  J.  L.  87,  102  Atl.  905;  Russo  v. 
Omaha  &  C.  B.  Street  R.  Co,  98  Neb. 
436,  153  N.  W.  510;  Dennis  v.  Cafferty, 
99  Kan.  810,  163  Pac.  461;  Wick  v. 
Gunn,  —  Okla.  — ,  4  A.L,R.  107,  169 
Pac.  1087,  17  N.  C.  C.  A.  377. 

Taken  as  a  whole,  the  Compensation 
Act  clearly  shows  intent  that  the 
award  should  vest. 

DeZeng  Standard  Co.  v.  Pressey,  86 
•N.  J.  L.  469,  92  Atl.  278;  Carmack  v. 
Webb  Press,  1  Okla.  Industrial  Com- 
mission Rep.  147;  State  ex  rel. 
Munding  v.  Industrial  Commission,  92 
Ohio  St.  434,  L.R.A.1916D,  944,  111  N. 
E.  299,  Ann.  Cas.  1917D,  1162,  13  N.  C. 
C.  A.  713;  Monson  v.  Battelle,  102 
Kan.  208,  170  Pac.  801;  Reynolds  v. 
E.  Clemens  Horst  Co.  35  Cal.  App.  711, 
170  Pac.  1082;  Young  v.  Duncan.  218 
Mass.  346,  106  N.  E.  1;  Re  Simmons, 
117  Me.  175,  103  Atl.  68, 
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Messrs.  Bardette  Bine  and  H.  H. 
Montgomery  for  other  respondents. 

Owen,  J.,  delivered  the  opinion  of 
the  court: 

Petitioners  appeal  from  an  award 
made  by  the  Industrial  Commission 
on  November  26,  1917,  to  Timothy 
A.  Downing  for  $5,000,  to  be  paid 
at  the  rate  of  $10  per  week  for  a 
period  of  500  weeks.  After  the  ap- 
peal was  perfected  to  this  court, 
Downing  died  as  the  result  of  the 
Injuries  for  which  the  award  was 
made,  and  the  action  was  revived  in 
the  name  of  Malinda  Downing,  ad- 
ministratrix of  his  estate.  The  case 
is  before  us  on  motion  to  dismiss  the 
action  on  account  of  the  death  of 
Downing, 

In  support  of  the  motion  to  dis- 
miss it  is  contended,  tlrst,  that  an 
award  made  by  the  Commission  un- 
der the  Workmen's  Compensation 
Law  (Laws  1915,  chap.  246)  does 
not  confer  upon  the  injured  work- 
man a  property  right  or  an  interest 
which  upon  his  death  becomes  a 
part  of  his  estate ;  and,  second,  that 
the  Compensation  Act  does  not  ap- 
ply to  accidents  resulting  in  death. 

Two  rights  of  action  exist  under 
the  law  of  this  state  for  wrongful 
injuries  resulting  in  the  death  of  a 
person.  One  is  the  right  of  action 
which  survives  to  the  estate,  or  the 
personal  representatives,  to  recover 
damages  sustained  by  the  estate, 
and  for  pain  and  suffering,  medical 
expenses,  etc.  The  other  is  the 
right  of  action  given  for  the  benefit 
of  the  widow  and  children  or  next 
of  kin  for  the  pecuniary  loss  sus- 
tained by  them  on  account  of  the 
death.  It  was  held  by  this  court  in 
the  case  qf  St.  Louis  &  S.  F.  R.  Co. 
V.  Goode,  42  Okla.  784,  L.R.A. 
1915E,  1141,  142  Pac.  1185,  that  a, 
recovery  on  one  such  cause  of  ac-* 
tion  does  not  bar  recovery  on  the 
other. 

The  language  of  §  1,  art.  6,  of  the 
Compensation  Act,  is:  "It  is  not 
intended  that  any  of  the  provisions 
Workmen's  of  this  act  shall  ap- 

«X?i.V*"«""'"     ply  in  cases  of  acci- 
<eath.  dents    resulting    in 

death,  and  no  right  of  action  for 


recovery  of  damages  for  injuries  re- 
sulting in  death  is  intended  to  be 
denied  or  affected." 

Counsel  for  respondents  contend 
that  this  section  applies  only  to  the 
right  of  action  accruing  to  the  next 
of  kin  for  pecuniary  loss  sustained 
on  account  of  the  wrongful  death  of 
the  employee,  arguing  that  the  Com- 
pensation Act  supplants  the  right 
of  action  for  pain,  suffering,  medical 
expenses,  etc.,  and  that  an  award 
made  to  the  employee  vests  at  his 
death  in  his  representatives.  We 
do  not  agree  with  this  contention. 

The  compensation  to  be  paid  to 
the  employee  does  not  depend  upon 
whether  the  injury  was  wrongfully 
caused  by  the  negligence  of  the  em- 
ployer. It  is  paid  when  an  acciden- 
tal injury  is  sustained  arising  out  of 
and  in  the  course  of  the  employment, 
without  regard  to  the  fault  as  a 
cause  of  such  injury,  except  where 
the  injury  is  sustained  by  the  wil- 
ful intention  of  the  Injured  em- 
ployee, or  where  the  injury  results 
directly  from  the  wilful  failure  of 
the  injured  employee  to  use  a  guard 
or  protection  furnished  for  his  use. 
The  act  recognizes  that  a  personal 
injury  suffered  by  an  employee  arisr 
ing  out  of  and  in  the  course  of  em- 
ployment is  an  incident  of  the  busi- 
ness in  which  he  is  employed.  In 
consequence  of  that,  the  act  pro- 
vides that,  as  a  matter  of  justice,  the 
resulting  burden  should  be  borne  by 
the  business  without  regard  to  the 
question  of  fault  on  the  part  of  the 
employer  or  employee. 

The  act  makes  no  reference  to  the 
payment  of  the  unpaid  instalments 
of  the  award,  in  the  event  of  death 
of  the  employee,  to  dependents  or 
next  of  kin.  It,  in  effect,  provides 
that  the  employee,  if  accidentally  in- 
jured, shall  receive  in  lieu  of  his 
wages  the  amount  fixed  by  the  terms 
of  the  act.  The  average  weekly 
wage  of  the  employee  is  taken  as  a 
basis  upon  which  to  compute  the 
compensation.  Had  there  been  no 
injury,  the  payment  of  wages  would 
cease  on  the  termination  of  the  re- 
lation of  master -and  servant.  When 
the  relation  is  terminated  by  death 
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of  the  employee,  the  occasion  for 
makinsT  compensation  in  lieu  of 
wages  comes  to  an  end. 

The  act  provides  that  the  compen- 
sation shall  be  paid  only  to  the  em- 
ployee, and  that  the  claim  for  such 
compensation  shall  not  be  assigned 
and  shall  be  exempt  from  claims  of 
creditors.  The  cause  of  action  for 
pain,  suffering,  medical  expenses, 
etc.,  arising  from  a  wrongful  in- 
jury, survives  under  the  statute 
(Rev.  Laws  1910,  §  6281)  to  the 
personal  representatives  when  the 
injury  results  in  the  death  of  the 
employee,  and  becomes  part  of  his 
estate  and  is  subject  to  the  claims  of 
creditors.  Section  7,  art.  23,  of  the 
Constitution,  provides :  "The  right 
of  action  to  recover  damages  for  in- 
juries resulting  in  death  shall  never 
be  abrogated,  and  the  amount  re- 
coverable shall  not  be  subject  to  any 
statutory  limitation." 

By  the  terms  of  the  Compensation 
Act  the  amount  of  compensation  for 
each  injury  is  limited  and  based  up- 
on the  amount  of  the  weekly  wage. 
The  provision  excepting  injuries  re- 
sulting in  death  was  no  doubt  incor- 
porated so  as  to  make  the  act  in 
harmony  with  this  provision  of  the 
Constitution,  under  which  the 
amount  recoverable  cannot  be  lim- 
ited if  death  results  from  the  injury. 
So  long  as  the  employee  was  alive, 
the  Industrial  Commission  would 
have  jurisdiction  to  hear  and  de- 
termine his  claim  for  compensation, 
and  this  jurisdiction  would  be  ex- 
clusive of  the  courts  of  the  state 
under  §  2,  art.  6,  of  the  act.  When 
his  injuries  resulted  in  death,  the 
Compensation  Act,  under  the  terms 
of  §  1  of  article  6,  above  quoted, 
would  no  longer  apply,  and  the  In- 
dustrial Commission  would  have  no 
further  jurisdiction. 
The  cause  of  action, 
if  any,  arising  from 
the  death  resulting 
from  such  injuries, 
would  survive  to  such  representa- 
tives, under  §  6281  of  the  statute, 
as  though  the  Compensation  Act 
had  never  become  a  law.  That  sec- 
ti(m  of  the  statute  provides  for  the 
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survival  of  the  action  if  the  em- 
ployee might  have  maintained  an 
action  had  he  lived.  The  effect  of 
the  Compensation  Act  was  to  afford 
to  the  employee  a  special  procedure 
under  which  to  maintain  his  action 
where  the  injuries  do  not  result  in 
death.  After  his  death  his  repre- 
sentatives may  maintain  their  ac- 
tion, but  not  under  the  Compensa- 
tion Act. 

This  construction  avoids  any  con- 
flict between  the  Compensation  Act, 
§  5281  of  the  statute,  and  §7,  art. 
23,  of  the  Constitution.  The  act 
must  be  construed 
to  be  in  harmony 
with  the  provisions 
of  the  Constitution  Ti'on.  <'"""*"- 
and  the  various  sec- 
tions of  the  statute  law  of  the  state, 
60  as  to  give  meaning  and  effect  to 
all,  if  such  construction  is  possible 
without  doing  violence  to  the  spirit 
and  language  of  the  act.  Roma  Oil 
Co.  V.  Long,  —  Okla.  — ,  173  Pac. 
957;  Matthews  v.  Rucker,  —  Okla. 
— ,  170  Pac.  492. 

Our  attention  has  not  been  called 
to  any  decision  exactly  in  point  on 
the  question  involved  here.  The 
compensation  acts  of  the  various 
stated,  to  which  our  attention  has 
been  called,  differ  materially  from 
the  provisions  of  our  act.  The  acts 
of  some  of  the  other  states  include 
accidents  resulting  in  death,  and 
provide  for  payment  of  compensa- 
tion to  the  dependent  in  the  event 
of  the  death  of  the  employee,  in  this 
respect  differing  from  the  act  in  this 
state.  The  courts  of  New  Jersey, 
Massachusetts,  and  New  York  held 
that  payments  cease  at  the  death  of 
the  payee.  The  supreme  court  of 
Ohio,  in  the  case  of  State  ex  rel. 
Munding  v.  Industrial  Commission, 
92  Ohio  St.  434,  L.R.A.1916D,  944, 
111  N.  E.  299,  Ann.  Cas.  1917D, 
1162,  13  N.  C.  C.  A.  713,  held  the 
award  for  a  fixed  sum  payable  week- 
ly for  six  years  to  a  dependent  em- 
ployee vested  in  the  dependent  when 
the  award  was  made,  and  at  the 
death  of  such  dependent  her  person- 
al representative  was  entitled  to  the 
balance    remaining    unpaid.      The 
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award  under  that  act  has  the  essen- 
tials of  a  jud^rment,  and  appears  to 
be  made  to  the  dependent  in  lieu  of 
damages  sustained  by  reason  of  the 
death  of  the  employee.  By  virtue 
of  our  constitutional  provisions  the 
amount  of  recovery  for  a  like  cause 
of  action  in  this  state  cannot  be 
limited  by  statute,  and  the  award 
made  by  the  Industrial  Commission 
under  our  act  does  not  possess  the 
essentials  of  a  j  udgrment.  Under  the 
continuing  jurisdiction  of  the  Com- 
mission to  modify  or  change  the 
award,  it  cannot  be  said  to  have  a 
fixed  determination  or  a  deiinite 
amount  to  be  paid  for  a  fixed  num- 
ber of  weeks.  Our  statute  (Rev. 
Laws  1910,  §  5128)  defines  a  judg- 
ment to  be  a  final  determination  of 
the  rights  of  the  parties  in  an  ac- 
tion.    "An  action"  is  defined  in  § 

4644  of  this  statute  to  be  an  ordi- 
nary proceeding  in  a  court  of  jus- 
tice by  which  a  party  prosecutes  an- 
other party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or 
prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.    Section 

4645  of  the  statute  provides  that 
every  other  remedy  is  a  special  pro- 
ceeding. Special  proceedings  are 
not  within  the  scope  of  the  usual 
statutory  provisions  providing  for 
the  survival  of  actions,  and  such 
proceedings,  unless  especially  saved 
by  a  statute,  abate  on  the  death  of 
the  party.    1  C.  J.  p.  213. 

Awards  under  our  act  lack  an- 
other essential  characteristic  of  a 
judgment.  In  the  event  of  refusal 
to  make  pajonent  under  the  award, 
the  Industrial  Commission  cannot 
enforce  the  payment  by  execution  or 
order.  Section  16  of  article  2  of  the 
act  provides  that  the  award  shall 
constitute  a  liquidated  claim  for 
damages,  which  may  be  recovered 
in  an  action  instituted  by  the  Com- 
mission. 

The  supreme  court  of  New  Jersey 
in  Erie  R.  Co.  v.  Callaway,  91  N. 
J.  L.  32, 102  Atl.  6,  held  that  where 
one  secured  a  determination  and 
award  for  permanent  disability,  and 
died  before  the  lapse  of  the  maxi- 
mum number  of  weeks  for  which 


the  statute  authorized  compensa- 
tion, the  right  to  compensation 
ceased  with  his  death.  In  that  case 
it  is  pointed  out  that  the  act  pro- 
vides for  compensation  during  the 
period  of  disability,  not,  however, 
beyond  400  weeks,  and  under  this 
provision  it  was  held  the  legislature 
clearly  contemplated  that  disability 
might  not  last  400  weeks.  The  em- 
ployee there  died  from  natural 
causes,  and  attention  was  called  to 
the  fact  that  the  act  contained  no 
provision  for  a  case  where  the  em- 
ployee died  from  a  cause  other  than 
the  accident  during  the  period  of 
payment  for  permanent  injury. 
The  conclusion  was  reached  that  the 
continuation  of  the  paymente  after 
the  death  of  the  employee  was  not 
intended,  and  was  not  within  the 
purpose  of  the  act. 

Our  statute  provides  that  in  case 
of  totel  disability,  adjudged  to  be 
permanent,  50  per  cent  of  the  aver- 
age weekly  wage  shall  be  paid  to  the 
employee  "during  the  continuance 
of  such  disability,  not  exceeding  500 
weeks,"  and,  like  the  New  Jersey 
act,  makes  no  provision  for  pay- 
ment of  the  award  in  the  event  of 
the  death  of  the  employee. 

The  Massachusetts  act  provides 
for  payment  to  the  dependent  of  an 
employee  killed  in  the  service.  In 
Murph/s  Case,  224  Mass.  592,  113 
N.  E.  283,  the  supreme  court  of  that 
state  held  these  payments  came  to 
an  end  at  the  death  of  the  depend- 
ent to  whom  the  award  was  to  be 
paid.  The  award  was  held  not  to  be 
a  vested  right  in  the  dependent^ 
passing  to  his  personal  representa- 
tives or  next  of  kin.  The  act  was 
held  to  apply  only  to  the  persons 
mentioned  in  the  act. 

In  the  case  of  Wozneak  v.  Buffalo 
Gas  Co.  175  App.  Div.  268,  161  N. 
Y.  Supp.  675,  the  New  York  court 
held  that  the  award  made  to  the  em- 
ployee did  not  give  such  employee  a 
vested  interest  in  the  payments  not 
due,  and  that  the  right  to  such  pay- 
ments did  not  survive  the  employee's 
death  and  become  a  part  of  his  es- 
tate. The  purpose  of  that  act  was 
held  to  be  for  the  protection  of  the 
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employee  and  the  persons  mentioned 
by  the  terms  of  the  act. 

By  the  plain  and  unequivocal  lan- 
guage of  §  1,  art.  6,  of  our  act,  no 
cause  of  action  arising  from  in- 
juries resulting  in  death  is  affected 
by  any  provision  of  the  act.  Mak- 
ing the  award  prior  to  the  death  of 
the  injured  employee  is  not  sufficient 
to  make  the  various  provisions  of 
the  act  applicable  to  such  injuries 
after  death  ensues.  The  jurisdiction 
of  the  Industrial  Commission  de- 
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pends  upon  the  terms  of  the  act, 
and,  having  lost  jurisdiction  by  the 
'  death  of  the  employee,  it  follows 
that  this  court  loses  jurisdiction  of 
the  appeal. 

Therefore  the  motion  to  dismiss 
the  action  must  be  sustained. 

All  the  Justices  concur,  except 
Kane,  J.,  who  dissents,  and  Turner, 
J.,  not  participating. 

Petition  for  rehearing  withdrawn 
November  14, 1918. 


ANNOTATION. 

Survival  of  right  to  eompenration  onder  workmen^*  compemation  acts  tqioo 
the  death  of  the  persMi  entitled  to  the  award. 


It  may  be  observed  that  the  an- 
notation is  not  concerned  with  the 
claim  of  children  or  other  dependents, 
in  their  own  right,  to  compensation 
for  the  death  of  an  employee  as  a  re- 
sult of  an  accident  within  the  scope  of 
the  compensation  acta. 

The  question  under  annotation  is, 
of  course,  one  as  to  the  construction 
and  effect  of  the  various  statutes  re- 
lating to  workmen's  compensation, 
and  depends  upon  the  provisions  of 
the  particular  statute.  It  may  be 
said  in  general,  however,  that 
under  the  statutes  of  the  majority 
of  the  states  in  which  the 
courts  have  considered  the  question, 
the  right  to  compensation  not  yet  ac- 
crued, to  which  a  dependent  or  bene- 
ficiary would  become  entitled,  is  ter- 
minated by  his  death,  and  does  not 
pass  to  his  personal  representatives 
or  heirs. 

Colorado. — See  Industrial  Commis- 
sion V.  Colorado  Fuel  &  I.  Co.  (1921) 
—  Colo.  — ,  195  Pac.  114,  infra  (ex- 
press statutory  provision). 

Illinois. — Matecny  v.  Vierling  Steel 
Works  (1914)  187  111.  App.  448. 

Massachusetts.  —  Murphy's  Case 
(1916)  224  Mass.  592,  113  N.  E.  283; 
Bartoni's  Case  (1916)  225  Mass.  349, 
L.R.A.1917E,  765,  114  N.  E.  663;  De- 
rinza's  Case  (1918)  229  Mass.  435, 118 
N.  E.  942,  16  N.  C.  C.  A.  210. 

New  Jersey. — ^Erie  R.  Co.  v.  Calla- 
way (1917)  91  N.  J.  L.  82,  102  Atl.  6. 

New    York. — Wozneak    v.    Buffalo 


Gas  Co.  (1916)  175  App.  Div.  268,  161 
N.  Y.  Supp.  675. 

Oklahoma.  —  LAHOMA  On.  Co.  v. 
State  Industrial  Commission  (re- 
ported herewith)  ante,  817. 

Rhode  Island. — Duffney  v.  A.  F. 
Morse  Lumber  Co.  (reported  here- 
with) ante,  810. 

Texas. — United  States  Fidelity  &  G. 
Co.  V.  Salser  (1920)  —  Tex.  Civ.  App. 
— ,  224  S.  W.  557. 

Utah.— Hbiselt  Constr.  Co.  v.  In- 
dustrial COMMISSION  (reported  here- 
with) ante,  799. 

Washington. — Ray  v.  Industrial  Ins. 
Commission  (1917)  99  Wash.  176, 
L.R.A.1918F,  561,  168  Pac.  1121. 

It  was  held  in  Lahoma  Oil  Co.  v.  In- 
dustrial Commission  (reported  here- 
with) ante,  817,  that  where  one  en- 
titled to  compensation  under  the  Okla- 
homa Workmen's  Compensation  Act 
secured  a  determination  and  award 
for  permanent  disability,  and  died  be- 
fore the  lapse  of  the  maximum  num- 
ber of  payments  had  been  made  ac- 
cording to  the  terms  of  the  award,  the 
right  to  compensation  under  the 
award  ceased  with  his  death. 

So,  it  was  held  in  Duffney  v.  Morse 
Lumber  Co.  (reported  herewith)  ante, 
810,  that,  under  the  Rhode  Island 
statute,  an  award  of  compensation  for 
a  speciiied  number  of  weeks  to  a  par- 
tial dependent  was  not  vested,  and 
did  not  pass  to  his  administrator,  in 
case  of  his  death  within  the  time 
specified. 
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The  same  conclusion  has  been 
reached  under  the  Massachusetts 
statute.  Thus,  it  was  held  in 
Murphy's  Case  (1916)  224  Mass.  592, 
113  N.  E.  283,  that  the  weekly  pay- 
ments to  be  made  to  the  dependent 
under  the  Massachusetts  Workmen's 
Compensation  Act  ceased  when  the 
dependent  died.  In  this  case  the  de- 
pendent died  while  the  case  was  pend- 
ing on  appeal  from  an  award  of  the 
arbitration  committee.  The  court  said 
that  the  question  was  as  to  the  char- 
acter of  the  right  to  compensation 
given  to  a  dependent  of  an  employee, 
and  that  there  was  no  provision  in 
the  act  dealing  expressly  with  this 
question ;  that  whether  the  sum  which 
a  dependent  was  entitled  to  receive 
upon  the  death  of  an  employee  was  a 
vested  interest,  or  ceased  upon  the  de- 
pendent's death,  was  a  question  which 
must  be  decided  by  the  general  pro- 
visions of  the  act,  interpreted  in  the 
light  of  the  object  which  it  was 
passed  to  effect.  It  was  said  farther: 
"To  hold  that  the  dependent's  right  to 
compensation  is  a  vested  right,  which 
passes  to  a  legatee  by  will,  and  in 
case  of  intestacy  goes  to  the  depends 
ent's  next  of  kin,  would  be  to  put  up- 
on the  insurer  a  burden  not  called  for 
by  the  object  which  the  act  was 
passed  to  attain.  In  addition,  the 
compensation  awarded  the  dependent 
would  go  in  that  case  to  persons  al- 
together outside  the  class  contem- 
plated by  the  act.  So  construed,  the 
act  would  or  might  enrich  strangers 
in  place  of  doing  justice  to  the  family 
and  next  of  kin  of  an  employee  killed 
in  the  course  of,  and  so  as  an  incident 
to,  the  business  in  which  he  was  em- 
ployed. The  opposite  result  has  been 
reached  in  England  and  in  Ohio.  But 
both  those  decisions  were  founded  on 
provisions  of  the  acts  there  in  ques- 
tion, which  were  not  like  the  pro- 
visions of  our  Workmen's  Compensa- 
tion Act.  .  .  .  For  these  reasons 
we  are  of  opinion  that,  although  there 
is  no  express  provision  to  that  effect 
in  the  act,  the  weekly  payment  to  be 
made  to  the  dependent  comes  to  an 
end  when  the  dependent  dies." 

And,  following  the  above  case,  the 
court  in   Bartoni's   Case    (1916)   225 


Mass.  349,  L.R.A.1917E,  765,  114  N. 
E.  663,  held  that  the  right  to  the 
weekly  award  was  not  vested  ab- 
solutely in  the  widow  of  the  employee, 
but  continued  only  during  her  life; 
and  that  the  right  to  compensation  on 
her  account  ceased  with  her  death. 

The  fact,  however,  that  the  widow 
died  before  any  payment  had  been 
made  to  her,  was  held  in  Bartoni's 
Case  (Mass.)  supra,  not  to  prevent  re- 
covery by  her  administrator  of  the 
weekly  payment  provided  by  the  stat- 
ute from  the  date  of  the  injury  until 
the  time  of  the  widow's  death,  which 
occurred  pending  negotiations  as  to 
settlement  for  a  lump  sum  in  lieu  of 
a  weekly  allowance. 

It  may  be  observed  that  the  further 
question  considered  in  Murphy's  Case 
and  Bartoni's  Case  (Mass.)  supra,  as 
to  whether,  on  the  death  of  the  de- 
pendent, there  should  be  a  review  of 
the  order  for  compensation, — in  other 
words,  whether  a  new  award  should 
be  made  in  view  of  the  change  of 
circumstances, — is  beyond  the  scope 
of  the  annotation. 

Citing  the  above  Massachusetts 
cases,  the  court  in  Derinza's  Case 
(1918)  229  Mass.  435,  118  N.  E.  942, 
16  N.  C.  C.  A.  210,  said  that  it  was 
therein  held  that  weekly  payments  to 
a  dependent  under  the  compensatiion 
statute  ceased  when  the  dependent 
died.  And  the  court  accordingly  held, 
in  the  case  before  it,  that  the  decree 
should  contain  a  clause  to  the  effect 
that  pasrments  were  to  cease  upon  the 
death  of  the  dependent  before  the 
expiration  of  the  period  of  payment. 

The  additional  compensation  al- 
lowed under  the  Massachusetts  stat- 
ute for  the  total  or  partial  loss  or  in- 
capacity of  certain  members  of  the 
body  was  held  in  Burns's  Case  (1914) 
218  Mass.  8,  105  N.  E.  601,  Ann.  Cas. 
1916A,  787,  5  N.  C.  C.  A.  635,  to  cease 
with  the  death  of  the  person  injured. 
The  court  said  that  this  was  a  right 
peculiar  to  the  employee  himself,  and 
not  created  for  the  benefit  of  his  de- 
pendents; that  this  provision,  and 
others  in  the  same  connection  pro- 
viding for  special  compensation  for  a 
period  of  total  or  partial  incapacity 
for  work,  were  for  the  personal  relief 
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of  the  injured  employee,  his  depend- 
ents being  provided  for  by  the  com- 
pensation to  be  made  for  his  death. 
The  court,  however,  said  that  the 
question  was  not  raised  or  decided  as 
to  whether,  if,  during  his  lifetime  and 
upon  his  own  petition,  specific  com- 
pensation had  been  ordered  to  be 
made  to  the  employee  for  a  stated 
number  of  weeks,  and  his  death  had 
occurred  before  the  expiration  of  that 
period,  the  right  thus  adjudicated 
would  cease  at  his  death,  or  whether 
the  pasonents  must  be  continued  until 
the  end  of  the  prescribed  time,  for  the 
benefit  of  his  dependents. 

In  Bott's  Case  (1918)  230  Mass.  152, 
119  N.  E.  755,  16  N.  C.  C.  A.  864,  the 
court  stated  with  reference  to  the 
earlier  decisions  in  that  state,  that 
the  word  "dependents,"  as  matter  of 
construction,  did  not  seem  rationally 
susceptible  of  including  their  person- 
al representatives  in  case  of  their 
death.  The  question  in  the  latter 
case,  however,  was  as  to  the  effect  of 
the  widow's  marriage,  which  it  was 
held  did  not  preclude  the  continuance 
of  payments  to  her  as  a  dependent. 
Of  course,  this  question  is  not  within 
the  scope  of  the  annotation. 

And  it  may  be  observed  that  the 
question  whether  the  right  to  com- 
pensation is  a  vested  one  arises  in 
some  cases  of  the  class  of  the  one 
last  cited,  which  are  beyond  the  scope 
of  the  annotation,  as  in  Wangler 
Boiler  &  Sheet  Metal  Works  Co.  v.  In- 
dustrial Commission  (1919)  287  111. 
118,  122  N,  E.  866,  where  the  court 
discusses  this  question  in  passing  on 
the  effect  of  dependent's  remarriage. 

The  supreme  court  of  Utah  held  in 
Heiselt  Constr.  Co.  V.  Industrial 
Commission  (reported  herewith)  ante, 
799,  that,  under  the  statute  in  that 
state  providing  benefits  for  injured 
employees  and  their  dependents,  the 
death  of  an  injured  employee  without 
dependents,  prior  to  an  award  of  com- 
pensation, from  a  cause  other  than 
the  accident,  terminates  the  right, 
and  it  will  not  pass  to  his  estate. 

And  it  was  held  in  Erie  R.  Co.  v. 
Callaway  (1917)  91  N.  J.  L.  32,  102 
Atl.  6,  that  where  one  entitled  to  com- 
pensation under  the  New  Jersey  Work- 


men's Compensation  Act  of  1911,  se- 
cured a  determination  and  award  for 
permanent  disability,  and  died  from 
causes  not  connected  with  the  ac- 
cident, before  the  lapse  of  the  max- 
imum number  of  weeks  for  which  the 
statute  authorized  compensation,  the 
right  to  compensation  ceased  with  his 
death.  The  court  said:  "The  Act  of 
1911,  which  was  the  act  in  force  at 
the  time  of  the  award,  contained  no 
provision  for  the  case  where  the  em- 
ployee died  from  a  cause  other  than 
the  accident,  during  the  period  of  pay- 
ment for  permanent  injury.  By  the 
amendment  of  1913  the  legislature  en- 
acted that  the  remaining  payments 
should  be  paid  to  his  or  her  depend- 
ents. The  effort  now  is  to  give  this 
amendment  retroactive  force  and  al- 
ter the  terms  of  the  contract  between 
the  employer  and  employee.  We  think 
no  such  intent  should  be  imputed  to 
the  legislature." 

It  was  held  also  under  the  New 
York  statute,  in  Wozneak  v.  Buffalo 
Gas  Co.  (1916)  175  App.  Div.  268,  161 
N.  Y.  Supp.  675,  that  an  award  of 
compensation,  to  be  paid  periodically 
for  a  specified  time  to  an  injured  em- 
ployee, is  not  a  vested  interest  which 
will  pass  to  his  personal  representa- 
tive upon  his  death  from  causes  en- 
tirely unconnected  with  the  accident, 
before  termination  of  the  payment 
period.  The  court  said  that  not  only 
was  there  no  provision  for  continuing 
the  award  made  for  compensation  for 
the  injury  in  case  of  death,  but  that 
the  letter  and  spirit  of  the  act  were 
opposed  to  such  a  construction;  that 
the  act  was  one  for  a  workman's  com- 
pensation, with  an  insurance  provi- 
sion for  those  dependent  upon  him  in 
the  event  of  an  accident  resulting  in 
death;  that  as  the  workman  would 
have  no  earning  capacity  after  death 
due  to  natural  causes  he  could  have 
no  just  claim  for  compensation  be- 
yond his  life  span;  and  that  it  was 
only  when  his  death  resulted  from  the 
injuries  received  in  the  industry  that 
there  was  any  equitable  reason  why 
the  industry  should  be  called  upon  to 
pay  benefits  to  those  dependent  upon 
him.  The  court  called  attention, 
also,  to  the  fact  that  the  statute  re- 


Digitized  by 


Google 


824 


AMERICAN  LAW  BEP0BT3,  ANNOTATED. 


[15  AJLR. 


ferred  to  the  computation,  under  cer- 
tain circumstances,  of  the  present 
value  of  future  payments  "with  due 
regard  for  life  contingencies,"  it  be- 
ing said  that  this  language  indicated 
that  the  legislature  not  only  did  not 
understand  that  the  award  became 
vested  so  as  to  be  due  at  the  time  of 
the  death  of  the  claimant,  or  at  the 
date  of  the  award,  but  that  the  award 
was  of  a  certain  sum  per  week  during 
the  lifetime  of  the  claimant  if  he  died 
before  the  expiration  of  the  time  fixed 
by  the  statute  for  the  compensation  to 
continue.  The  court  called  attention 
also  to  the  provision  of  the  statute 
that  "compensation  and  benefits  shall 
be  paid  only  to  employees  or  their  de- 
pendents." It  was  further  said: 
"That  the  award  made  to  the  claimant 
in  this  proceeding  could  not  have 
been  vested  absolutely  in  the  claim- 
ant is  evident  from  the  provisions  of 
§  22  of  the  law,  which  provides  that 
the  eommlssion,  on  its  own  motion  or 
upon  application  by  any  interested 
party,  may,  on  the  ground  of  a  change 
in  conditions,  'review  any  award,  and, 
on  such  review,  may  make  an  award 
ending,  diminishing,  or  increasing  the 
compensation  previously  awarded, 
subject  to  the  maximum  or  minimum 
provided  in  this  chapter,  and  shall 
state  its  conclusions  of  facts  and  rul- 
ings of  law,'  etc.  He  had  a  right  dur- 
ing his  lifetime,  and  while  the  award 
remained  unchanged,  to  receive  the 
compensation  fixed  for  the  period 
limited  by  the  statute,  but  with  his 
Kleath  from  natural  causes  he  ceased 
to  have  any  right  to  compensation, 
just  as  his  contract  of  employment 
for  a  definite  period  would  have  been 
terminated  by  the  same  event  if  no 
accident  had  befallen  him.  The  right 
to  compensation  was  personal  to  him- 
self as  much  under  the  statute  as  it 
was  under  his  contract  of  employ- 
ment; the  former  grew  out  of  the 
latter.  We  are  clearly  of  the  opinion 
that  the  right  to  compensation  ceased 
upon  the  death  of  Michael  Wozneak." 
Compensation  for  an  injury  to  an 
employee  awarded  him  by  the  indus- 
trial accident  board  under  the  pro- 
visions of  the  Texas  Workmen's  Com- 
pensation Act,  for  a  certain  number 


of  weeks  at  a  specified  sum  per  week, 
it  was  held  in  United  States  Fidelity 
&  G.  Co.  V.  Salser  (1920)  —  Tex.  Civ. 
App.  — ,  224  S.  W.  557,  did  not,  upon 
his  death  before  the  expiration  of  the 
period  of  the  payment  from  a  cause 
not  connected  with  the  accident,  pass 
to  his  heirs,  but  was  terminated,  and 
the  heirs  were  not  entitled  to  recover 
the  unpaid  balance  of  the  compensa- 
tion. The  court  said:  "The  clearly 
expressed  intention  of  the  legislature 
in  the  passage  of  our  Workmen's  Com- 
pensation Act  was  to  provide  com- 
pensation to  employees  for  injuries 
received  by  them  in  the  course  of  their 
employment,  and  to  dependents  of  em- 
ployees who  should  die  as  the  result 
of  injuries  so  received.  There  is 
nothing  in  the  act  which  preserves  in 
an  heir  of  an  employee  the  right  to 
compensation  due  the  employee  for 
injuries  received  by  him,  and  the 
beneficiaries  named  in  the  act  are. 
only  given  the  right  to  compensation 
when  the  employee  dies  as  a  result  of 
his  injuries.  The  only  right  given 
by  the  act  to  heirs  or  bene- 
ficiaries of  an  injured  employee  is 
given  by  §  8,  which  reads  as  follows: 
'if  death  should  result  from  the  in- 
jury, the  association  hereinafter 
created  shall  pay  the  legal  benefi- 
ciaries of  the  deceased  employee  a 
weekly  payment  equal  to  60  per  cent 
of  his  average  weekly  wages,'  etc. 
.  -.  .  The  compensation  provided 
for  the  injured  employee  is  for  his 
benefit  and  protection,  and  if  the  em- 
ployee dies  before  receiving  any  of 
such  compensation,  his  death  not  be- 
ing caused  by  the  injury,  no  right 
thereto  survives  to  his  heirs.  .  .  . 
In  our  opinion  it  would  do  violence  to 
the  purpose  of  our  act,  and  place  a 
burden  upon  the  insurer  not  intended 
by  the  act,  to  hold  that  the  right  to 
the  compensation  therein  provided  for 
the  benefit  of  the  injured  employee, 
upon  the  death  of  the  employee, 
passes  to  heirs,  regardless  of  whether 
his  death  was  caused  by  his  injury, 
and  regardless  of  whether  the  heirs 
are  dependents  of  the  deceased." 

In  United  States  Fidelity  &  G.  Co. 
V.  Salser  (Tex.)  supra,  the  award  was 
under  an  agreement  made  between  the 
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insurer  of  the  employer  and  the  em- 
ployee for  payment  of  a  certain  sum 
per  week  for  100  weeks,  this  agree- 
ment being  filed  with  and  approved  by 
the  sta.e  industrial  accident  board; 
and  it  appears  that  the  employee  died 
about  four  months  after  the  weekly 
payments  were  begun.  The  court  held 
that  this  agreement  did  not  change 
the  nature  of  the  right  to  the  com- 
pensation, so  as  to  make  the  heirs' 
claim  one  founded  upon  a  vested  con- 
tract right  of  their  decedent;  but 
that  their  cause  of  action  was  de- 
pendent upon  whether  the  statute 
providing  compensation  for  an  injured 
employee  gave  to  the  employee  a 
vested  right  which  would  pass  by  will 
or  inheritance;  and  that  the  statute' 
should  not  be  so  construed. 

And  under  the  Illinois  Statute  of 
1911,  providing  that  "any  right  to  re- 
ceive compensation  hereunder  shall 
be  extinguished  by  the  death  of  the 
person  or  persons  entitled  thereto," 
it  was  held  in  Matecny  v.  Vierling 
Steel  Works  (1914)  187  III.  App.  448, 
that  the  right  of  a  dependent  to  week- 
ly payments  under  the  act,  or  to  a 
lump-sum  judgment,  did  not  become  a 
vested  right  upon  the  death  of  the 
employee,  so  as  to  pass  to  the  depend- 
ent's estate;  that  the  right  to  pay- 
ments would  not  survive  the  death  of 
the  sole  dependent,  but  would  be  ex- 
tinguished thereby.  The  question 
arose  in.  connection  with  the  conten- 
tion that  the  court,  in  this  instance, 
had  abused  its  discretion  in  ordering 
payment  of  compensation  in  a  lump 
sum,  for  the  reason  that  the  mother 
was  the  sole  beneficiary  under  the  act, 
and  that  her  age  and  physical  condi- 
tion made  it  probable  that  she  would 
die  prior  to  the  expiration  of  the  eight 
years'  payment  period  fixed  in  the 
statute. 

The  Illinois  statute  does  not,  how- 
ever, extinguish  the  right  to  receive 
payments  for  the  period  from  the  date 
of  the  injured  employee's  death  until 
the  beneficiary's  death,  although  that 
occurs  before  any  award  is  made. 
East  St.  Louis  Bd.  of  Edu.  v.  Indus- 
trial Commission  (1921)  298  111.  61, 
131  N.  E.  123.  In  this  case  the  widow 
of  the  employee  died  about  a  year 


after  her  husband.  The  statute  pro- 
vided that  any  right  to  receive  com- 
pensation thereunder  should  be  ex- 
tinguished by  the  death  of  the  person 
entitled  thereto,  but  that,  upon  the 
death  of  a  beneficiary  leaving  a  de- 
pendent parent,  sister,  or  brother  of 
the  deceased  employee,  who  was  re- 
ceiving from  such  beneficiary  a  con- 
tribution for  support,  a  proportion- 
ate part  of  the  compensation  of  the 
beneficiary  should  be  paid  such  de- 
pendent, and  it  was  held  that  while 
the  right  to  receive  compensation  was 
extinguished  by  the  death  of  the 
widow  of  the  employee  before  any 
award  was  made,  yet  her  administra- 
tor was  properly  allowed  the  amount 
of  the  weekly  payments  from  the  death 
of  her  husband  to  her  own  death. 
The  court  said:  "While  the  right 
to  receive  compensation  is  extin- 
guished by  the  death  of  the  benefi- 
ciary entitled  thereto,,  this,  in  our 
judgment,  does  not  mean  that,  if  the 
widow  had  received  instalments  under 
the  award,  the  amount  she  had  re- 
ceived to  the  day  of  her  death  must 
be  refunded  because  the  right  had 
been  extinguished  by  her  death. 
There  is  no  provision  to  that  effect. 
The  right  to  receive  compensation 
was  fixed  as  of  the  time  of  the  em- 
ployee's death;  and  we  think  a  fair 
reading  of  §  21,  including  the  proviso, 
justifies  the  conclusion  that  the  death 
of  the  beneficiary  stops  any  further 
right  to  payments,  but  is  not  re- 
troactive so  as  to  extinguish  the  right 
to  receive  payments  for  the  period 
from  the  date  of  the  injured  employ- 
ee's death  until  the  beneficiary's 
death.  The  fact  that  there  may  or 
may  not  have  been  an  award  at  the 
time  of  her  death  is  an  incident  which 
does  not  decide  whether  she  was  en- 
titled to  compensation." 

In  Bowman  v.  Industrial  Commis- 
sion (1919)  289  111.  126,  124  N.  E.  373, 
the  court  said,  referring  to  the  act  as 
amended  in  1917,  that  it  was  obvious 
that  it  was  intended  that  if  the  pro- 
ceedings for  compensation  were  in- 
stituted by  the  injured  person,  and 
he  died  pending  such  proceedings, 
they  could  be  thereafter  car- 
ried on  by  his  personal  representa- 
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tive  or  beneficiary.  In  this  case  the 
widow  of  the  employee,  as  administra- 
trix, filed  with  the  commission  a 
claim  for  compensation  on  her  behalf 
and  on  behalf  of  her  minor  children. 
Pending  the  hearing  before  the  com- 
mission, the  widow  died,  and  another 
person  was  substituted  as  administra- 
tor of  the  employee's  estate.  But  the 
question  under  annotation  was  not 
discussed,  the  case  turning  on  the  in- 
quiry as  to  whether  the  claim  was 
filed  within  the  required  time. 

Under  the  statutes  of  several  of  the 
states,  however,  the  right  to  com- 
pensation is  held  to  be  a  vested  one. 

Thus,  an  award  of  compensation 
from  the  state  insurance  funds,  under 
the  Ohio  Workmen's  Compensation 
Act,  to  a  wholly  dependent  person, 
was  held  in  State  ex  rel.  Munding  v. 
Industrial  Commission  (1915)  92 
Ohio  St.  434,  L.R.A.1916D,  944,  111 
N.  E.  299,  Ann.  Cas.  1917D,  1162,  13 
N.  C.  C.  A.  713,  to  vest  in  the  depend- 
ent when  the  award  was  made;  so 
that,  in  case  of  the  death  of  such  de- 
pendent, his  or  her  personal  repre- 
sentative was  entitled  to  the  balance, 
if  any,  remaining  unpaid.  The  stat- 
ute, with  respect  to  injuries  causing 
death,  provided  that  if  there  were 
wholly  dependent  persons  at  the  time 
of  the  death,  the  payments  should  be 
two  thirds  of  the  average  weekly 
wages,  to  continue  for  the  remainder 
of  the  period  between  the  date  of  the 
death  and  six  years  after  the  time 
of  the  injury,  subject  to  a  certain 
maximum  and  minimum.  The  court 
said:  "This  paragraph  of  §  S5  is 
practically  conclusive  of  the  case,  aa 
it  has  every  element  necessary  to  con- 
fer a  vested  right.  A  fixed  amount  is 
awarded  to  a  definite  person  as  a  mat- 
ter of  right,  with  no  language  sug- 
gesting in  any  way  an  abatement  of 
the  award  on  the  death  of  the  person 
to  whom  it  is  made  prior  to  the  pay- 
ment of  the  same  in  full,  and  we  must 
hold  that  it  speaks  for  itself,  unless 
some  other  section  or  sections  of  the 
act  condition  or  limit  the  right  to  this 
compensation.  .  .  .  The  right  to  be 
compensated  for  an  injury  has  no  ele- 
ment of  bounty  or  charity  about  it. 
.    .    .    As  we  have  before  stated,  the 


theory  is  that  when  an  employee  is  in- 
jured or  killed  in  course  of  his  em- 
ployment, a  sum  fixed  by  law  is  set  off 
from  the  fund  to  compensate  him  for 
his  injuries,  or  his  dependents  for  his 
death,  to  compensate  for  taking  away 
the  man's  right  to  earn  a  livelihood, 
which,  but  for  the  accident,  he  would 
have  earned.  A  fixed  sum  goes  out 
from  the  fund  to  compensate  for  the 
loss  which  has  occurred. 
Thus,  the  payments  being  fixed  in 
amount,  ordered  paid  from  a  certain 
fund,  and  awarded  to  a  definite  per- 
son, every  element  of  a  vested  right  is 
present,  and  no  element  or  suggestion 
of  a  pension  that  is  to  cease  at  the 
death  of  the  pensioner.  The  report 
of  the  investigating  commission,  as 
well  as  all  of  our  compensation  laws 
and  reports,  shows  that  the  provision 
for  periodical  pa3rments  is  solely  for 
the  benefit  of  the  injured  employee  or 
dependents,  for  the  reason  that  ex- 
perience teaches  that  in  a  very  great 
many  cases  a  lump  sum,  if  allowed,  is 
dissipated,  while  small  payments,  on 
the  other  hand,  are  carefully  hus- 
banded. .  .  .  The  intent,  apparent 
and  expressed  throughout  the  act,  that 
compensation  is  to  be  paid  only  to  de- 
pendents, was  net  for  the  purpose  of 
securing  an  abatement  of  unpaid  com- 
pensation upon  the  death  of  a  de- 
pendent. .  .  .  We  hold  that  when 
the  award  is  once  made  to  a  sole  de- 
pendent, the  right  to  the  compensa- 
tion vests,  and  once  vested  there  can 
be  no  condition  attached  except  as  to 
the  time  of  payment,  and  it  is  equally 
immaterial  whether  the  dependent 
subsequently  dies  or  becomes  inde- 
pendent." 

And  a  judgment  for  a  lump  sum  in 
favor  of  an  injured  workman  under 
the  Kansas  statute,  it  was  held  in 
Monson  v.  Battelle  (1918)  102  Kan. 
208, 170  Pac.  801,  did  not  abate  by  his 
death,  but  might  be  revived  in  the 
name  of  the  administrator ;  and  it  was 
hel'd  that  this  was  true  although  the 
statute  forbade  its  assignment.  The 
court,  after  citing  the  Wozneak  Case 
(1916)  175  App.  Div.  268,  161  N.  Y. 
Supp.  675,  supra,  as  holding  that  a 
judgment  under  the  New  York  Com- 
pensation Act  for  periodical  payments 
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to  an  injured  workman,  although  sub< 
ject  to  commutation,  did  not  survive 
the  plaintiff's  death,  said:  "That  de- 
cision, however,  if  accepted  as  sound, 
would  not  control  here.  In  the  pres- 
ent case  the  plaintiff  had  obtained  an 
absolute  personal  judgment  requiring 
the  immediate  payment  of  a  fixed 
amount.  It  was  the  legal  duty  of  the 
defendant  to  pay  it  at  once,  unless  a 
stay  should  be  procured  pending  an 
appeal.  If  payment  had  been  made,  the 
money  would  have  been  wholly  at  the 
disposal  of  the  plaintiff.  If  the  final 
result  is  an  affirmance  it  will  amount 
to  an  adjudication  that  the  rights  of 
the  parties  shall  remain  as  fixed  at 
the  time  the  judgment  was  rendered. 
The  defendant  gains  no  immunity 
from  the  fact  of  his  having  taken  an 
appeal  which  is  ultimately  determined 
not  to  have  been  well  founded." 

And  under  the  provision  of  the 
Kansas  Statute  of  1911  that  the 
amount  of  compensation  in  case  of 
death  from  injury,  if  the  workman 
leaves  any  dependents  wholly  depend- 
ent upon  his  earnings,  should  be  an 
amount  equal  to  three  times  his  earn- 
ings for  the  preceding  year,  with 
specified  maximum  and  minimum,  the 
court  in  Smith  v.  Kaw  Boiler  Works 
Co.  (1919)  104  Kan.  591,  180  Pac.  259, 
said  that  there  could  be  no  doubt  that 
the  amount  of  compensation  was  a 
single  sum,  definitely  ascertained  by 
a  prescribed  method,  the  right  to 
which  became  fully  vested  in  the 
widow  on  the  death  of  her  husband; 
that  the  Statute  of  1913  discontinued 
pajTnent  of  compensation  in  two  in- 
itances  only,  viz.,  the  marriage  of  the 
dependent  and  arrival  at  the  age  of 
independency;  that  death  of  the  de- 
pendent after  death  of  the  workman 
was  not  added  as  a  third  disability, 
«nd  consequently  was  not  a  bar  to  tlie 
recovery  of  the  full  sum  specified  in 
the  statute. 

Although  somewhat  beyond  the 
«cope  of  the  annotation,  attention  is 
called  to  the  ruling  in  Smith  v.  Kaw 
Boiler  Works  Co.  (Kan.)  supra,  that 
where  a  wholly  dependent  widow  of  a 
workman,  who  was  killed,  died  before 
compensation  was  made,  the  adminis- 
trator of  the  workmen's  estate  could 


sue  for  compensation,  under  the  pro- 
vision of  the  statute  that,  when  death 
results  from  injury,  the  action  shall 
be  prosecuted  by  the  dependent  or  de- 
pendents entitled  to  compensation,  or 
by  the  legal  representative  of  the 
deceased  for  the  benefit  of  depend- 
ents. It  was  unsuccessfully  con- 
tended in  this  case  that  the  primary 
right  of  action  was  given  to  depend- 
ents, and  that  the  action  should  have 
been  prosecuted  by  the  administrator 
of  the  deceased  dependent. 

Regarding  the  contention  that  be- 
cause the  judgment  was,  by  the  stat- 
ute, not  assignable,  it  did  not  survive 
the  plaintiff's  death,  the  court  in 
Monson  v.  Battelle  (Kan.)  supra, 
said :  "It  is  true  that  as  a  rule  causes 
of  action  which  are  not  assignable  do 
not  survive.  .  .  .  But  a  judgment 
based  on  a  nonsiAriving  cause  of  ac- 
tion ordinarily  does  survive,  .  .  . 
and  does  so  in  this  state,  notwith- 
standing the  pendency  of  an  appeal. 
.  .  .  Moreover,  while  as  a  rule 
causes  of  action  which  are  not  as- 
signable do  not  survive,  this  is  be- 
cause of  qualities  that  inhere  in  the 
nature  of  the  right.  Where  the  stat- 
ute, for  some  special  purpose,  as  the 
protection  of  a  claimant  against  im- 
providence, forbids  assignment,  non- 
survivability  does  not  necessarily  re- 
sult therefrom.  The  new  government 
war  savings  certificates  are  expressly 
made  not  transferable,  but  it  will 
hardly  be  doubted  that  the  title  would 
pass  to  the  heirs  or  personal  repre- 
sentatives of  the  owner  upon  his 
death.  We  hold  that  if  the  assign- 
ment was  invalid  the  revivor  was 
properly  made  in  the  name  of  the  ad- 
ministratrix." 

But  the  question  whether  the  right 
to  compensation  survived  to  the  per- 
sonal representative  was  held  in  Ray 
V.  Industrial  Ins.  Commission  (1917) 
99  Wash.  176,  L.R.A.1918F,  561,  168 
Pac.  1121,  to  be  dependent  on  whether 
the  claim  was  assignable;  and  conse- 
quently, in  view  of  a  statutory  pro- 
vision that  the  money  payable  as  com- 
pensation could  not  be  assigned  or 
passed  to  any  person  by  operation  of 
law  prior  to  the  issuance  and  delivery 
of  the  warrant  therefor,  it  was  held 
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that  the  right  to  compensation  did  not 
pass  to  the  personal  representative, 
where  the  employee,  who  had  received 
an  injury  entitling  him  to  compensa- 
tion, was  accidentally  killed  from  a 
cause  in  no  way  connected  with  his 
employment,  before  a  warrant  in  pay- 
ment of  compensation  had  been  issued 
and  delivered  to  him.  It  was  said 
that  the  court,  in  keeping  with  the 
universal  rule,  had  held  that  the  test 
of  survivorship  of  a  cause  of  action 
is  its  assignability,  and,  conversely, 
that  the  test  of  assignability  is 
survivorship ;  in  other  words,  that  as- 
signability and  survivability  were 
convertible  terms;  and  that  since  the 
assignment  of  the  claim  was  expressly 
prohibited  under  the  facts  of  this 
case,  and  since  the  statute  further 
provided  that  the  claim  should  not 
pass  to  any  other  peVson  by  operation 
of  law,  the  conclusion  seemed  irre- 
sistible that  the  cause  of  action  did 
not  survive  to  the  personal  repre- 
sentative of  the  deceased,  but  was  a 
right  limited  to  the  injured  workman, 
or  his  dependents,  as  defined  by  the 
statute. 

The  Colorado  statute  expressly  pro- 
vides that  "when  a  right  to  death 
benefits  shall  have  become  fixed,  it 
shall  cease  upon  the  happening"  of 
certain  contingencies,  among  which 
are  the  death  of  any  dependent.  In- 
dustrial Commission  v.  Colorado  Fuel 
&  I.  Co.  (1921)  —  Colo.  — ,  195  Pac. 
114.  This  case  involves  the  question 
of  the  amount  which  should  be 
awarded  to  dependents  who  are  non- 
residents of  the  United  States,  on  the 
lapse  of  an  award  to  a  resident  de- 
pendent. The  statute  provides  that 
death  benefits  thereunder  to  depend- 
ents who  are  nonresidents  of  the 
United  States  shall  be  one  third  of  the 
amount  which  a  dependent  who  is  a 
resident  of  the  United  States  might  re- 
ceive, but  that  in  no  event  should 
death  benefits  to  dependents  who  are 
nonresidents  exceed  the  aggregate 
sum  of  $1,000.  It  was  held  that  this 
^  limitation  as  to  the  amount  which  non- 
residents could  receive  applied  not 
only  to  the  original  award,  but  to  a 
subsequent  award  made  upon  the 
lapsing  of  an  award  on  the  death  of 


a  dependent.  And  in  this  case,  where 
the  award  was  made  on  the  basis  of 
$2,500,  the  dependents  consisting  of  a 
minor  son,  who  was  a  resident  of  the 
state,  and  a  widow  and  minor  daugh- 
ter, who  were  residents  of  Mexico,  and 
the  son  died  leaving  a  large  portion 
of  the  award  to  him  remaining  un- 
paid, and  the  widow's  share  lapsed 
upon  her  marriage,  it  was  held  that 
the  daughter  was  entitled  to  receive 
from  the  unpaid  award  the  sum  of 
$1,000  less  the  amount  previously 
awarded  to  herself  and  the  widow. 
The  contention,  the  court  held,  was 
erroneous  that  the  amount  must  be 
limited  to  one  third  of  the  sum  re- 
maining unpaid  under  the  award  to 
the  son  at  the  time  of  his  death. 

SngUalt  de«lalon«. 

Under  the  English  act  it  has  been 
held  that,  upon  the  death  of  the  sole 
dependent,  his  representative  is  en- 
titled to  claim  all  that  the  dependent 
might  have  claimed.  This  was  held 
true  in  Darlington  v.  Roscoe  [1907] 
1  K.  B.  219,  76  L.  J.  K.  B.  N,  S.  371,  96 
L.  T.  N.  S.  179,  23  Times  L.  R.  167,  9 
W.  C.  C.  1,  where,  before  the  death 
of  the  dependent,  a  claim  had  been 
made  by  her  fpr  compensation.  The 
court  distinguished  the  Irish  case  of 
O'Donovan  v.  Cameron  (1901)  2  Ir. 
R.  633,  34  Ir.  L.  Times,  169,  in  which 
the  opposite  conclusion  was  reached, 
on  the  ground  that  in  that  case  no 
claim  had  been  made  for  compensa- 
tion before  the  dependent's  death. 

The  English  doctrine,  however,  is 
not,  it  seems,  limited  to  cases  in  which 
a  claim  for  compensation  was  made 
before  the  dependent's  death,  it  being 
held  in  United  Collieries  v.  Simpson 
[1909]  A.  C.  383,  78  L.  J.  P.  C.  N.  S. 
129, 101  L.  T.  N.  S.  129.  25  Times  L.  R. 
678,  53  Sol.  Jo.  630,  [19091  S.  C.  19, 
46  Scot.  L.  R.  780,  2  B.  W.  C.  C.  30», 
that  where  the  mother  of  an  employee, 
who  was  wholly  dependent  upon  him, 
and  was  the  sole  dependent,  died  be- 
fore making  a  claim  for  compensa- 
tion, her  right  to  make  a  claim  or  to 
take  proceedings  under  the  statute 
passed  to  her  executrix.  The  Darling- 
ton Case,  supra,  was  approved,  and 
the  decision  of  the  Irish  court  in  the 
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O'Donovan  Case  (Ir.)  supra,  was  dis- 
approved. 

In  holding  that  the  maxim  "actio 
personalis  moritur  cum  persona"  did 
not  apply,  Collins,  M.  R.,  in  Darling- 
ton V.  Roscoe,  supra,  said :  "There  is  no 
actio  here  within  the  meaning  of  the 
maxim  which  is  relied  upon.  No  ac- 
tionable wrong  has  been  committed  by 
the  employers.  The  statute  gives  the 
dependent  a  statutory  right  to  a  cer- 
tain measured  sum  of  money  which 
is  to  be  paid  by  the  employers.  The 
amount  of  that  sum  is  fixed  by  the 
statute,  with  the  object  of  saving  the 
expense  and  trouble  of  calculations  of 
damages  according  to  the  expectations 
of  life  and  other  such  considerations. 
This  appears  to  me  to  be  an  answer 
to  the  argument  which  has  been  urged 
upon  us  on  behalf  of  the  employers, — 
that  it  would  be  a  great  hardship  up- 
on them  to  have  to  pay  the  full 
amount  of  compensation  when  the  de- 
pendent, the  widow  of  the  workman, 
only  survived  him  a  very  short  time. 
Under  the  express  provisions  of  this 
act  the  sum  payable  as  compensation 
is  fixed  without  any  question  arising 
as  to  expectation  of  life.  The  widow 
in  this  case  had  acquired  a  statutory 
right  to  be  paid  the  fixed  sum  pay- 
able as  compensation  under  the  act." 

In  Phillips  v.  Kershaw  L.  &  Co. 
(reported  herewith)  ante,  793,  the 
court  construed'that  provision  of  the 
English  statute  by  which  the  employer 
is  liable  to  pay  compensation,  in  cases 
of  partial  dependency,  in  such  sum  as 
may  be  determined  on  arbitration  "to 
be  reasonable  and  proportionate  to  the 
injury  of  the  said  dependents;"  it  be- 
ing held  that  where  a  partially  de- 
pendent widow  died  within  four  weeks 
of  the  death  of  her  husband,  a  work- 
man for  whose  death  his  employer  was 
liable  to  paycompensation,  thewidow's 
death  before  the  assessment  of  com- 
pensation* removed  the  necessity  for 
speculation  as  to  the  expectation  of 


life,  and  her  personal  representative 
could  recover  only  for  the  ascer- 
tained loss ;  in  other  words,  the  award 
must  be  only  for  the  period  during 
which  she  survived  her  husband. 

In  the  earlier  case  of  Harvey  v. 
Northeastern  Marine  Engineering  Co. 
(1902)  5  W.  C.  C.  30, 113  L.  T.  Jo.  499, 
which  is  apparently  overruled  by  the 
later  cases,  it  was  held  that  under 
the  rule  that,  in  the  absence  of  stat- 
utory provisions  to  the  contrary,  a 
personal  action  for  a  tort  dies  with 
the  person  by  or  against  whom  it  is 
brought,  where  a  wholly  dependent 
widow  of  an  employee  filed  an  appli- 
cation for  compensation  under  the 
statute,  and  died  before  an  award 
was  made,  there  was  no  vested  right, 
but  the  widow's  right  of  action  died 
with  her,  and  did  not  survive  to  her 
administrator,  so  as  to  enable  the  lat- 
ter successfully  to  make  a  claim  in 
respect  of  any  amount  which  might 
have  been  awarded  to  the  widow. 

In  Ivey  v.  Ivey  (1912)  2  K.  B.  118,  5 
B.  W.  C.  C.  279,  81  L.  J.  K.  B.  N.  S. 
819,  [1912]  W.  C.  Rep.  293,  106  L.  T. 
N.  S.  485,  where  the  dependents  con- 
sisted of  .a  widow  and  four  children 
of  the  deceased  employee,  and  they 
were  awarded  a  specific  sum  as  com- 
pensation, the  same  to  be  apportioned 
in  varying  amounts  to  each  of  them, 
and  to  be  retained  by  trustees  for 
payment  of  the  respective  shares  by 
instalments,  it  was  held  that  the 
death  of  the  widow  before  her  full 
share  had  been  paid  to  her  created  a 
"variation  of  the  circumstances  of  the 
various  dependents,"  within  the  mean- 
ing of  a  provision  in  the  statute  au- 
thorizing the  court  in  that  event  to 
make  an  order  for  the  variation  of  the 
former  award  as  in  the  circumstances 
of  the  case  it  might  consider  just;, 
and  that  the  administrator  of  the 
widow  was  not  entitled  to  the  unpaid 
j)ortion  of  her  share.  R.  E.  H. 
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PETERSON  BROTHERS  &  COMPANY 

V. 

MAE  GUNNARSON,  Appt 

Nettraaika  Supreme  Court  — April  11,  1921. 
(—  Neb.  — ,  182  N.  W.  505.) 

Husband  and  wife  —  desertion  —  wife's  liability  on  contracts. 

Where  a  husband  deserts  his  wife  and  departs  from  the  state,  leaving 
her  without  maintenance  or  support,  and  remains  absent  therefrom  con- 
tinuously, with  an  intent  to  renounce  the  marital  relation,  and  leaves  her 
to  act  as  a  feme  sole,  and  she  so  acts,  she  is  liable  to  be  sued  on  her  con- 
tract the  same  as  though  she  were  unmarried. 

[See  note  on  this  question  beginning  on  page  833.] 

Headnote  by  Dean,  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Hamil- 
ton County  (Corcoran,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  purchase  price  of  certain  goods  furnished  by  it  to  defendant. 
Ajjirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hainer,  Craft,  &  Edgerton  Aultman  v.  Obermeyer,  6  Neb.  260; 
and  J.  J.  Bernhardt,  for  appellant:         21  Cyc.  1152;  Cany  v.  Patton,  2  Ashm. 


In  Nebraska,  the  common-law  dis- 
abilities of  married  women  still  exist, 
and  they  cannot  bind  themselves  by 
contracts  and  purchases,  except  where 
the  law  is  expressly  changed  by  stat- 
ute. 

Grand  Island  Bkg.  Co.  v.  Wright,  53 
Neb.  574,  74  N.  W.  82;  Union  State 
Bank  v.  McKelvie,  91  Neb.  728,  136  N. 
W.  1021;  Citizens  State  Bank  v. 
Smout,  62  Neb.  223,  86  N.  W.  1068;  T. 
G.  Northwall  Co.  v.  Osgood,  80  Neb. 
764,  115  N.  W.  308. 

Under  Nebraska  statutes,  a  married 
woman's  property  is  not  subject  to 
debts  contracted  for  necessaries  fur- 
nished herself  or  family  until  after 
execution  against  the  husband  for 
such  indebtedness  has  been  returned 
unsatisfied. 

Union  State  Bank  v.  McKelvie,  91 
Neb.  728,  136  N.  W.  1021;  Scott  v. 
House,  93  Neb.  325,  140  N.  W.  631; 
Noreen  v.  Hansen,  64  Neb.  858,  90  N. 
W.  937;  George  v.  Edney,  36  Neb.  604,- 
54  N.  W.  986;  Small  v.  Sandall,  48  Neb. 
818,  67  N.  W.  156. 

A  married  man,  and  not  his  wife,  is 
under  a  legal  obligation  to  furnish 
necessaries  for  support  and  mainte- 
nance of  his  wife,  and  if  he  fails  other- 
wise to  provide  same,  she  may  pledge 
his  credit  for  them. 


140;  Speckmann  v.  Foote,  138  N.  Y. 
Supp.  380;  Smith  v.  Allen,  1  Lans. 
101;  Salmon  v.  McEnany,  23  Hun,  87; 
Howe  V.  North,  69  Mich.  272,  37  N.  E, 
213;  Gayle  v.  Marshall,  70  Ala.  522; 
Gleason  v.  Warner,  78  Minn.  405,  81 
N.  W.  206;  Oltman  v.  Yost,  62  Minn. 
261,  64  N.  W.  564. 

Her  right  to  pledge  his  credit  for 
necessaries  not  otherwise  provided  ex- 
ists as  fully  when  he  has  deserted  her 
without  just  cause,  as  when  they  are 
living  together. 

Yeiser  v.  Lowe,  50  Neb.  310,  69  N. 
W.  847;  Litson  v.  Brown,  26  Ind.  489; 
Kirk  V.  Chinstrand,  85  Minn.  108,  66 
L.R.A.  833,  88  N.  W.  422;  Calkins  v. 
Long,  22  Barb.  97;  Schnuckle  v.  Bier- 
man,  89  111.  454;  Belknap  v.  Stewart, 
88  Neb.  304,  41  Am.  St.  Rep.  729,  56 
N.  W.  881;  Oltman  v.  Yost,  62  Minn. 
261,  64  N.  W.  564. 

A  married  woman  is  not»  rendered 
liable  on  contracts  not  made  with  ref- 
erence to  her  separate  estate  or  busi- 
ness, or  for  her  husband's  debts,  by 
the  fact  that  several  months  after  the 
obligation  arose  she  recovered  against 
him  a  judgment  for  separate  mainte- 
nance. 

Minck  V.  Martin,  22  Jones  &  S.  136; 
Johnston  v.  Allen,  6  Abb.  Pr.  N.  S. 
306,  39  How.  Pr.  606;  Cunningham  v. 
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Irwin,  7  Serg.  &  R.  247,  10  Am.  Dec, 
458;  Keegan  v.  Smyth,  8  Dowl.  &  R. 
118,  5  Barn.  &  C.  375, 108  Eng.  Reprint, 
140,  4  L.  J.  K.  B.  189,  29  Revised  Rep. 
273. 

Nor  is  she  rendered  liable  for  such 
obligations  by  the  fact  that  the  decree 
for  separate  maintenance  or  alimony 
is  dated  back,  and  especially  when 
such  judgment  or  decree  is  never  p&id. 

Mitchell  V.  Treanor,  11  Ga.  324,  56 
Am.  Dec.  421 ;  Minck  v.  Martin,  supra. 

Mr.  C.  C.  Flansburg,  for  appellee: 

At  common  law  the  disability  of 
coverture  was  removed  from  a  mar- 
ried woman,  when  her  husband  was 
banished  for  his  crimes,  or  voluntarily 
abandoned  her  and  left  the  state. 
When  that  status  arose,  the  married 
woman  was  restored  to  all  the  rights, 
and  was  under  all  the  duties  and  ob- 
ligations of  a  feme  sole. 

Rhea  v.  Rhenner,  1  Pet.  105,  7  L.  ed. 
72;  McAnally  v.  Alabama  Insane  Hos- 
pital, 109  Ala.  109,  34  L.R.A.  223,  55 
Am.  St.  Rep.  923,  109  So.  492;  Gregory 
V.  Pierce,  4  Met.  478 ;  Wolf  v.  Bauereis, 
72  Md.  481,  8  L.R.A.  680,  19  Atl.  1045; 
Phelps  V.  Walther,  78  Mo.  320,  47  Am. 
Rep.  112;  Robinson  v.  Reynolds,  1  Aik. 
174,  15  Am.  Dec.  673;  Krebs  v. 
O'Grady,  23  Ala.  726,  58  Am.  Dec.  312; 
Love  V.  Moynehan,  16  111.  277,  63  Am. 
Dec.  306;  Starrett  v.  Wynn,  17  Serg. 
&  R.  130,  17  Am.  Dec.  654. 

By  the  terms  of  the  marriage  settle- 
ment in  which  the  property  rights  of 
defendant  and  her  former  spouse  were 
adjusted,  he  was  specifically  released 
from  the  payment  of  the  obligation  to 
support  and  maintain  appellant,  and 
would  not  be  liable  therefor. 

Wise  Memorial  Hospital  Asso.  ▼. 
Peyton,  99  Neb.  48,  154  N.  W.  838. 

Messrs.  Smith  &  Hare  also  for  ap- 
pellee. 

Dean,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  corporation  is  en- 
gaged in  the  retail  general  merchan- 
dise business  at  York.  On  May  13, 
1919,  it  sued  to  recover  the  purchase 
price  of  groceries,  dry  goods,  and 
household  necessaries  generally  that 
were  bought  by  defendant.  A  jury 
was  waived.  From  a  judgment  for 
$108.58  against  defendant  she  ap- 
I)ea1ed. 

The  facts  in  brief  are  these :  On 
June  12,  1910,  Harry  A.  Peterson 
and  defendant  were  married.    They 
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lived  tocrether  until  October  15, 1917, 
when  Peterson  abandoned  his  wife 
and  went  to  California  to  live,  and 
has  resided  there  ever  since.  They 
never  again  lived  together,  nor  did 
Peterson  thereafter,  so  long  as  the 
marriage  relation  continued,  furnish 
his  wife  with  any  support  or  funds 
for  her  maintenance,  except  for  a 
brief  period  when  he  was  required 
by  a  court  decree  to  furnish  "sepa- 
rate maintenance"  for  her.  This 
feature  of  the  case  will  be  presently 
noted.  They  had  no  children.  On 
November  21,  1918,  defendant  ob- 
tained a  decree  of  divorce  from  her 
husband  that  is  now  absolute,  and 
her  maiden  name  of  Gunnarson 
was  restored.  Subsequent  to  and 
while  she  was  living  in  a  state 
of  abandonment,  in  the  interval 
between  November  1,  1917,  and 
July  1,  1918,  defendant  purchased 
from  plaintiff,  as  need  arose,  the 
goods  in  suit  and  for  which  she 
refused  to  pay.  She  denies  li- 
ability on  three  alleged  grounds: 
First,  that  they  were  necessaries 
of  life,  and  were  therefore  charge- 
able solely  to  Peterson,  she  being 
his  wife  when  the  goods  were 
bought;  second,  that  the  goods 
were  not  bought  with  respect  to, 
nor  upon  the  faith  and  credit  of, 
her  separate  estate;  and,  third, 
that  no  judgment  was  first  obtained 
against  her  husband  and  execution 
thereon  returned  unsatisfied  prior 
to  the  commencement  of  this  action. 
The  first  and  second  assignments 
only  need  be  discussed. 

When  the  divorce  was  obtained, 
a  property  settlement  was  effected 
between  Peterson  and  his  wife,  and, 
pursuant  to  the  settlement,  the  par- 
ties jointly  executed  an  instrument 
that  is  called  in  the  record  a  "deed 
of  separation  and  settlement." 
This  instrument  was  introduced  in 
evidence  by  plaintiff.  By  its  terms 
it  is  provided  generally  that  Peter- 
son shall  pay  to  defendant  $2,500, 
and  convey  to  her  the  title  to  cer- 
tain town  lots  in  Aurora,  and  de- 
liver to  her  all  of  his  furniture  and 
household  goods,  with  the  exception 
of  two   articles   of  trifling  value 
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which  he  reserved.  The  defendant 
in  consideration  of  the  foregoing 
acknowledged  "full  and  complete 
payment  and  satisfaction  of  all 
claims"  against  her  husband  and 
his  present  or  after-acquired  prop- 
erty or  estate,  "including  all  claims 
for  support,  maintenance,  alimony, 
homestead,  inheritance,  or  other- 
wise, all  of  which  claims  .  .  .  are 
hereby  and  by  the  said  Mae  Peter- 
son fully  satisfied,  released,  extin- 
guished, and  barred."  The  instru- 
ment further  provides  that  Mae 
Peterson  will  not  hereafter  claim 
from  Harry  A.  Peterson,  or  his  es- 
tate, "any  support,  maintenance,  or 
interest  in  his  property,  as  his  wife, 
widow,  heir,  or  otherwise,  .  .  . 
all  of  which,  as  above  stated,  have 
been  fully  paid,  satisfied,  and  re- 
leased." There  is  nothing  on  the 
face  of  the  foregoing  instrument  to 
show  that  defendant's  husband  was 
obligated  to  pay  for  the  goods  in 
suit,  nor  has  it  any  relation  to  the 
matters  involved  herein;  so  that  it 
need  not  be  further  noticed. 

On  the  merits  the  general  man- 
ager of  plaintiff's  store  testified 
that,  before  defendant  bought  any 
of  the  goods  in  suit,  he  notified  her 
personally  that  she  could  not  make 
any  purchases  from  plaintiff  on  her 
husband's  account,  and  if  she  made 
any  more  purchases  they  would  be 
charged  to  her.  He  said  they  were 
.<»old  to  and  charged  solely  to  de- 
fendant. The  manager's  evidence 
is  corroborated  by  the  original  slips 
upon  which  are  charged  the  several 
items  of  goods.  There  are  thirty  or 
thirty-five  of  these  slips,  and  all  of 
them  indicate,  by  the  recitals  there- 
on, that  the  goods  described  therein 
were  charged  to  "Mrs.  Harry  A. 
Peterson,"  or  to  "Mrs.  Harry  Peter- 
son," or  to  "Mae  Peterson." 

Defendant  testified  that  she  was 
thirty-one;  that  plaintiff  never  no- 
tified her  that  it  would  not  sell 
goods  to  her  on  her  husband's  ac- 
count; that  prior  to  November  1, 
1917,  goods  bought  by  her  from 
plaintiff  were  charged  to  her  hus- 
band, for  which  no  bill  was  present- 
ed; that  she  never  told  plaintiff  to 


charge  the  goods  to  her;  that  she 
never  agreed  to  pay  for  them ;  and 
that  she  bought  only  on  Peterson's 
credit.  She  further  testified  that 
the  clerks  in  the  store  told  her  that 
they  could  not  charge  any  goods  to 
her  husband,  but  that  she  was  not 
so  informed  by  them  until  after  all 
of  the  goods  involved  in  this  case 
were  purchased. 

It  is  true  the  verbal  evidence 
conflicts  on  the  question  as  to 
whether  defendant  purchased  the 
goods  on  the  faith  and  credit  of  her 
own  estate.  But  the  learned  trial 
court  who  heard  the  witnesses  tes- 
tify— and  there  were  only  two  wit- 
nesses— resolved  that  conflict,  in 
view  of  all  the  evidence,  in  plain- 
tiff's favor.  Whether  defendant 
contracted  to  purchase  and  pay  for 
the  goods  was  a  question  of  fact 
that  was  decided  by  the  trial  court 
adversely  to  her  contention,  and  we 
do  not  find  any  reason  to  hold  that 
the  court  erred  in  this  respect.  We 
conclude  that  the  record  fairly 
shows  the  debt  is  properly  charge- 
able to  defendant.  In  Grand  Island 
Bkg.  Co.  V.  Wright,  53  Neb.  574,  74 
N.  W.  82,  with  respect  to  the  right 
of  a  married  woman  to  contract,  it 
is  said:  "She  may  make  contracts 
only  in  reference  to  her  separate 
property,  trade,  or  business,  or  up- 
on the  faith  and  credit  thereof,  and 
with  the  intent  on  her  part  to  there- 
by charge  her  separate  estate. 
-Whether  a  contract  of  a  married 
woman  was  so  made  is  a  question 
of  fact." 

That  Peterson's  separation  from 
an  abandonment  of  his  wife  were 
voluntary,  and  with  an  intent  to  re- 
nounce the  marital  relation  and 
leave  her  to  act  as  a  feme  sole,  is 
clearly  established.  The  rule  is  well 
stated  by  Shaw,  Ch.  J.,  in  Gregory 
V.  Pierce,  4  Met.  478:  "The  deser- 
tion of  a  wife  by  her  husband, 
which  will  enable  her  to  sue,  and 
render  her  liable  to  be  sued,  as  a 
feme  sole,  must  be  an  absolute  and 
complete  desertion,  by  his  continued 
absence  from  the  commonwealth, 
and  a  voluntary  sepa'ration  fronj 
and  abandonment  of  his  wife,  with 
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•n  intent  to  renounce,  de  facto,  the 
marital  relation,  and  leave  her  to 
act  as  a  feme  sole." 

In  Rhea  v.  Rhenner,  1  Pet.  105, 
107,  7  L.  ed.  72,  78,  it  is  said: 
"The  law  seems  to  be  settled  that, 
when  the  wife  is  left  without  main- 
tenance or  support  by  the  husband, 
has  traded  as  a  feme  sole,  and  has 
obtained  credit  as  such,  she  ought 
to  be  liable  for  her  debts.  And  the 
law  is  the  same,  whether  the  hus- 
band is  banished  for  his  crimes,  or 
has  voluntarily  abandoned  the  wife. 
It  is  for  the  benefit  of  the  feme 
covert  that  she  should  be  answer- 
able for  her  debts,  and  liable  to  an 
action  in  such  a  case;  otherwise, 
she  could  not  obtain  credit,  and 
would  have  no  means  of  gaining  a 
livelihood." 

The  rule  is  that  where  a  husband 
deserts  his  wife  and  departs  from 
the  state,  leaving 
wire— Xeaerrion  her  without  main- 
;S^«'J«*iiI?«""**  tenance  or  support, 
and  remains  absent 
therefrom  continuously,  with  an  in- 
tent to  renounce  the  marital  rela- 
tion, and  leaves  her  to  act  as  a  feme 


sole,  and  she  so  acts,  she  is  liable  to 
be  sued  on  her  contract  the  same  as 
though  she  were  unmarried. 

Respecting  the  decree  of  separate 
maintenance  hereinbefore  referred 
to:  It  appears  that,  on  September 
24,  1918,  defendant  obtained  a  de- 
cree against  her  husband,  pursuant 
to  an  action  theretofore  commenced 
by  her,  in  the  district  court  for 
Hamilton  county,  wherein  she  was 
awarded  separate  maintenance  in 
the  sum  of  $60  a  month,  from 
October  15,  1917,  and  thereafter, 
and  her  right  to  possession  of  the 
homestead  was  quieted  in  her.  She 
was  also  awarded  suit  money  and 
attorneys'  fees  and  costs.  The  de- 
cree by  its  terms  seems  fairly  to 
cover  the  period  of  time  in  which 
the  goods  involved  herein  were  pur- 
chased. Wise  Memorial  Hospital 
Asso.  V.  Peyton,  99  Neb.  48,  154  N. 
W.  838. 

The  record  does  not  present  re- 
versible error.  The  judgment  is 
affirmed. 

Rose  and  Flansburg,  JJ.,  not  sit- 
ting. 


ANNOTATION. 
Liability  of  married  woman  for  necessaries. 


I.  IntTodnction,  833. 
IL  Liability  at  common  law: 

a.  In  general,  834. 

b.  Woman   separated  from  hus- 

band, 83&. 

III.  Liability  in  equity,  838. 

IV.  Liability  tinder   Married   Woman's 

Acts: 

a.  In  general,  843. 

b.  Necessity  of  express  undertak- 

ing to  pay,  848. 

J.  Introduction. 
The  question  of  the  liability  of 
snarried  women  in  this  country,  for 
necessaries,  depends  entirely  upon 
statutes  and  their  interpretation.  But 
to  understand  the  interpretation  which 
the  courts  have  put  upon  them,  it  is 
necessary  to  know  the  state  of  the 
law  at  the  time  the  statutes  were 
enacted.  Furthermore,  the  question 
of  liability  of  married  women  upon 
16  A.L.S.— £8. 


V.  Liability  under  statutes  permitting 

contracts  as  if  sole,  863. 
VI.  Statutes  authorizing  contracts  for 

necessaries,  855. 
VII.  Statutes    charging    necessaries    on 
estates  of  both  husband  and  wife. 
86C 
VIIL  Special  statutory  provisions,  867; 


contracts  for  necessaries  is  but.  a 
branch  of  the  wider  question  of  the 
power  to  contract  and  to  be  sued 
generally.  In  order  fully  to  under- 
stand the  question,  therefore,  it  will 
be  necessary  to  notice  a  few  of  the 
leading  cases  which  have  formed  the 
basis  of  the  law  upon  the  subject, 
even  though  they  may  not  deal 
directly  with  contracts  for  neces- 
saries.    The   eases,    however,   which 
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are  outside  the  scope  of  this  annota^ 
tion,  will  be  noticed  only  as  far  as 
necessary  to  show  how  the  law  of 
contracts  for  necessaries  is  controlled 
by  them. 

n.  ZMHUtg  at  conunon  law. 

a*  Ink  06iieral* 

At  common  law  the  individuality  of 
a  woman  was  completely  merged  in 
that  of  her  husband,  so  that  she  had 
no  power  to  make  separate  contracts 
which  would  bind  her,  nor  could  an 
action  be  brought  against  her  sepa- 
rately. Various  reasons  have  been 
given  for  this,  but  the  one  which  most 
frequently  appears  in  the  discussion 
of  the  proposition  by  the  courts  seems 
to  be  based  upon  the  laws  which  per- 
mit imprisonment  for  debt.  If  the  wife 
could  be  sued  on  a  contract,  and  had 
no  property  out  of  which  the  execution 
could  be  satisfied,  her  body  might  be 
taken  and  she  be  cast  into  prison,  and 
the  courts  have  said  that  this  would 
seriously  interfere  with  the  right  of 
her  husband  to  her  socie^,  and  there- 
fore they  have  refused  to  permit  the 
bringing  of  suits  which  might  termi- 
nate in  such  a  result.  All  of  the  cases 
gathered  in  this  annotation  proceed 
upon  the  theory  that  at  common  law 
a  married  woman  was  not  liable  on 
her  contracts,  even  for  necessaries, 
and  that  no  action  could  be  maintained 
against  her  upon  such  a  contract. 
The  following  cases,  however,  either 
by  way  of  dicta  or  discussion,  contain 
an  explicit  statement  of  that  rule,  and 
are  cited  here  for  the  convenience  of 
anyone  wishing  such  a  judicial  state- 
ment: 

Alabama. — ^McAnally  v.  Alabama 
Insane  Hospital  (1896)  109  Ala.  109, 
84  L.R.A.  228,  65  Am.  St.  Rep.  928,  19 
So.  492. 

Iowa. — ^Rodemeyer V.Rodman  (1867) 
6  Iowa,  426. 

Massachtuetta, — Shaw  v.  Thompson 
(1884)  16  Pick.  198.  26  Am.  Dec.  666. 

Ohio.— Wagg  v.  Gibbons  (1855)  6 
Ohio  St  580. 

Tennessee. — Warren    v.    Freeman 
(1886)  85  Tenn.  613,  8  S.  W.  618. 
'  Vermont — ^Brown  v.  Summer  (1869) 
81  Vt  671. 

Wlsccmsiik — Giiekering-Chase  Bros. 


Co.  V.  White  (1906)  127  Wis.  83,  106 
N.  W.  797. 

England. — ^Neve  v.  Hollands  (1862) 
18  Q.  B.  262^  118  Eng.  Reprint,  97; 
Murray  v.  Barlee  (1884)  3  Myl.  &  K. 
209,  40  Eng.  Reprint,  80,  3  L.  J.  Ch. 
N.  S.  184. 

In  Murray  v.  Barlee  (Eng.)  supra, 
the  court  said.  That  at  law  a  feme 
covert  cannot  in  any  way  be  sued, 
even  for  necessaries,  is  certain.  The 
court  says,  whether  living  with  her 
husband  and  not  allowed  necessaries, 
or  apart  from  him,  with  an  insufficient 
or  unpaid  allowance,  she  herself  is 
free  from  suit. 

A  feme  covert  is  not  liable  on  her 
express  promise  for  her  support. 
This  rule  necessarily  results  from  the 
principle  that  the  husband  and  wife 
are  one  person,  and  her  ability  to  bind 
herself  by  express  contract  is  neces- 
sarily suspended.  Shaw  v.  Thompson 
(Mass.)  supra,  the  court  says  that 
even  if  the  husband  was  insane  it 
would  make  no  difference,  because  it 
would  not  relieve  the  disability  of  the 
wife,  or  confer  on  her  any  new  power 
to  bind  herself  by  contract 

A  married  woman  cannot  bind  her- 
self at  law  for  her  board,  while  she  is 
living  with  her  husband.  Chickering- 
Chase  Bros.  Co.  v.  White  (Wis.) 
supra. 

In  Wagg  V.  Gibbons  (Ohio)  supra, 
the  court  said  the  common  law  dis- 
ables a  married  woman  from  con- 
tracting, not  from  any  want  of  capac- 
ity on  her  part,  but  because  the  en- 
forcement of  her  contracts  might 
interfere  with  the  legal  rights  of  her 
husband. 

At  common  law  contracts  of  a 
married  woman,  as  such,  are  absolute- 
ly void  and  of  no  binding  effect.  No 
personal  liability  can  be  adjudged 
against  her.  Only  her  separate 
estate,  which  rests  upon  equitable 
principles,  can,  under  such  principles, 
be  taken  to  meet  her  engagements. 
Warren  v.  Freeman  (Tenn.)  supra. 

In  Brown  v.  Summer  (Vt)  supra, 
which  was  an  attempt  to  enforce  a 
note  given  by  a  married  woman  for 
necessaries,  against  her  estate  in  the 
probate  court,  the  court  said  the  note 
was  absolutely  void  at  law,  and  that 
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if  it  could  be  enforced  at  all  it  must 
be  in  a  couH  of  equily,  and  that  the 
probate  court  had  no  authority  to 
allow  the  claim. 

Where  a  married  woman  contracted 
for  the  care  of  her  insane  husband, 
the  court  said  that  at  common  law  the 
wife  was  generally  incapable  of  enter- 
ing into  any  valid  contract  to  bind 
either  her  person  or  her  property,  and 
could  not  be  sued  at  law  in  an  action 
ex  contractu.  And,  except  as  modi- 
fied by  statute,  this  disability  con- 
tinues to  exist.  And  where  the 
statutes  permit  her  to  contract  with 
the  consent  of  her  husband,  expressed 
in  writing,  her  contract  without  such 
consent  is  void,  even  where  he  is  in- 
sane and  cannot  give  his  consent. 
The  court  says  what  the  wife  may  do 
in  case  of  the  insanity  of  her  husband, 
in  respect  to  contracting  and  taking 
care  of  herself,  is  carefully  provided 
for  in  the  statutes,  and  it  would  seem 
a  common  principle  of  interpretation 
that  she  is  excluded  from  doing  any- 
thing more  in  this  respect  than  is 
authorized  by  statute. 

b.  Woman  separated  frotn  hutiband. 

If  a  woman  has  been  abandoned  by 
her  husband,  or  is  living  apart  from 
him,  there  is  much  to  be  said  in  favor 
of  upholding  her  contracts  for  neces- 
saries, and  there  has  been  from  time 
to  time  a  marked  tendency  on  the 
part  of  the  courts  to  look  favorably 
upon  such  contracts ;  but,  with  certain 
well-marked  and  very  limited  excep- 
tions, the  rule  against  her  contracting 
power  finally  prevailed,  so  that  until 
the  passage  of  the  statutes  she  could 
not,  apart  from  the  exceptional  cases, 
contract  even  for  necessaries. 

Blackstone  states  (1  Com.  448)  that 
there  is  one  case  where  a  wife  may  be 
sued  as  a  feme  sole,  viz.,  where  the 
husband  has  abandoned  the  realm,  or 
been  banished,  for  then  he  is  dead  in 
law. 

As  illustrations  of  this: 

In  Belknap's  Case  (1399)  1  Hen.  IV. 
(Eng.)  la,  a  writ  of  guardianship  was 
upheld  against  a  feme  covert  whose 
husband  had  been  banished,  notwith- 
standing the  claim  that  he  might  re- 


ceive grace  from  the  King,  and  re- 
turned. 

In  Maltravers'  Case  (1385)  10  Edw. 
III.  (Eng.)  68,  pi.  87,  a  writ  of  quare 
impedit  was  brought  against  a  feme 
covert,  and,  she  having  pleaded  her 
coverture,  it  was  alleged  that  her  hus- 
band was  not  exiled,  and  therefore  the 
writ  would  lie  against  her. 

Where  the  husband  is  transported, 
the  wife  may  be  sued  alone.  Sparrow 
V.  Carruthers,  cited  in  (1746)  2  W.  Bl. 
1198,  96  Eng,  Reprint,  705. 

In  the  latter  part  of  the  eighteenth 
century  there  was  a  strong  attack 
made  upon  the  idea  that  a  woman 
deserted  by  her  husband  could  not 
contract  for  necessaries  and  be  sued 
alone  upon  the  contract.  In  DeGaillon 
V.  L'Aigle  (1798)  1  Bos.  &  PI.  857, 126 
Eng.  Reprint,  950,  in  which  the  wife 
was  held  liable  for  debts  contracted 
as  a  sole  trader  while  her  husband 
resided  abroad,  the  court  said  that, 
in  case  of  banishment  of  the  husband, 
the  rights  known  to  exist  between 
husband  and  wife  were  not  interfered 
with  by  allowing  the  wife  to  be  taken 
in  execution. 

In  Corbettv.  Poelnitz  (1785)  1  T.  R. 
6,  99  Eng.  Reprint,  941,  which  involved 
an  action  upon  a  bond  for  money 
loaned.  Lord  Mansfield  said  that  at 
law  a  married  woman's  contracts  are 
entirely  and  universally  void,  for  her 
contracts,  even  for  necessaries,  are 
the  contracts  of  her  husband,  and  she 
cannot  be  sued  or  taken  in  execution, 
but  as  the  times  alter,  new  customs 
and  new  laws  arise  which  occasion 
exceptions,  and  justice  and  conveni- 
ence require  different  applications  of 
exceptions  within  the  principle  of  the 
general  rule.  Where  a  husband  is 
exiled,  or  has  abjured  the  realm,  and 
credit  had  been  given  the  wife  alone, 
justice  says  she  must  pay,  for  the 
husband  cannot  be  sued.  So  in  the 
case  of  transportation,  though  the 
case  is  not  exactly  the  same,  for  there 
the  absence  is  only  temporary,  because 
the  husband  may  come  over  and  be 
sued  afterwar4;9.  This  is  established 
because  the  wife  acts  as  a  single 
woman,  gains  credit  as  such,  receives 
the  benefit,  and  should  be  liable  for 
.the  loss,  and  where  she  has  an  estate. 
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to  her  separate  use,  in  justice  she 
ought  to  be  liable  to  the  extent  of  it. 
In  that  case,  the  cases  of  Ringstead  v. 
Lanesborough  (1782)  23  Geo.  III.,  B.  R. 
(Eng.)  and  Barwell  t.  Brooks  (1783) 
24  Geo.  III.,  B.  R.  (Eng.)  were  cited, 
in  which  an  action  for  goods  sold  and 
delivered  was  maintained  against  a 
married  woman  living  apart  from  her 
husband  and  having  a  separate  estate ; 
and  the  exception  in  favor  of  women 
living  apart  from  their  husbands  was 
also  recognized  in  Compton  v.  Collin- 
son  (1826)  2  Bro.  Ch.  385,  29  Eng.  Re- 
print, 212,  1  H.  Bl.  334,  126  Eng. 
Reprint  197,  2  Revised  Rep.  786. 

But  the  question  finally  came 
squarely  before  the  King's  bench,  and, 
after  two  arguments  and  much  consid- 
eration, in  Marshall  v.  Rutton  (1800) 
8  T.  R.  545,  101  Eng.  Reprint,  1538, 
which  was  an  action  against  a  married 
woman,  inter  alia,  for  goods  sold  and 
delivered  when  she  was  living  sepa- 
rate and  apart  from  her  husband,  with 
a  separate  allowance,  Lord  Kenyon 
said,  the  only  question  which  arises 
on  this  record  is  whether,  by  any 
agreement  between  a  man  and  his 
wife,  she  may  be  made  legally  re- 
sponsible for  the  contracts  she  may 
enter  into,  and  be  liable  to  the  action 
of  those  who  may  have  trusted  to  her 
engagements  as  if  she  was  sole  and 
unmarried.  The  court  held  that  the 
action  cannot  be  maintained.  The 
first  difliculty  was  that  husband  and 
wife  were  incapable  of  contracting 
nvith  each  other.  Next,  if  they  could 
•contract,  this  contract  would  con- 
travene the  general  policy  of  the  law. 
The  court  says:  "A  wife  living  apart 
from  her  husband,  and  who  has 
property  secured  to  her  own  separate 
use,  must  apply  that  property  to  her 
.support,  as  her  occasions  may  call  for 
it;  and  if  those  who  know  her  condi- 
tion, instead  of  requiring  immediate 
payment,  give  credit  to  her,  they  have 
no  greater  reason  to  complain  of  not 
being  able  to  sue  her,  than  others  who 
have  nothing  to  confide  in  but  the 
honor  of  those  they  trpst."  And  since 
that  decision  the  law  has  been  re- 
garded as  settled  that  the  contract  is 
invalid  or  enforceable. 

In  Kay  v.  De  Pienne  (1811)  8  CSampb. 


(Eng.)  123,  it  was  held  that  an  alien 
coming  into  the  country  with  her 
husband,  who  afterwards  enters  the 
employment  of  a  foreign  government 
and  departs  the  realm,  is  not  liable  to 
suit  on  a  promissory  note.  The  con- 
sideration of  the  note  does  not  appear 
in  the  case,  but  the  ground  of  the 
ruling  is  that  he  might  return  and  be 
subject  to  suit. 

But  in  Walford  v.  De  Pienne  (1797) 
2  Esp.  (Eng.)  554,  which  was  against 
the  same  defendant,  the  debt  was  for 
necessaries  and  the  action  was  upheld 
under  the  old  principle  holding  her 
liable  when  the  husband  had  abjured 
the  realm.  The  court  says  if  she 
should  not  be  held  liable  under  such 
circumstances,  she  might  have  starved. 
And  the  same  ruling  was  made  in 
Franks  v.  De  la  Pienne  (1797)  2  Esp. 
(Eng.)  587. 

In  Lean  v.  Schutz  (1778)  2  W.  Bl. 
1195,  96  Eng.  Reprint,  704,  which  was 
an  action  for  necessaries  against  a 
married  woman  living  apart  from  her 
husband,  the  court  says  there  is  no 
instance  in  the  books  of  an  action 
being  sustained  against  the  wife,  the 
husband  being  alive,  at  home,  and  no 
disability. 

The  wife  of  an  alien  who  has  been 
in  the  Kingdom,  and  departed,  leaving 
the  wife,  is  not  liable  to  action  for 
rent  and  occupation.  Stretton  v.  Bus- 
nach  (1834)  1  Bing.  N.  C.  139,  131 
Eng.  Reprint,  1071. 

The  wife  of  a  man  in  government 
employment  who,  after  termination  of 
his  employment,  remains  in  the  foreign 
country  to  look  after  his  own  affairs, 
eending  his  wife  home,  is  not  liable 
to  action  for  necessaries  purchased  by 
her.  Marsh  v.  Hutchinson  (1800)  2 
Bos.  &  P.  226,  126  Eng.  Reprint,  1249. 

In  this  country  the  liability  in  case 
of  a  wife  living  separate  from  her 
husband  has  been  more  or  less  in- 
fluenced by  statute,  but  the  rule  is 
much  more  favorable  to  her  contract- 
ing power  than  is  the  rule  in  England. 

In  Rhea  v.  Rhenner  (1828)  1  Pet 
(U.  S.)  105,  7  L.  ed.  72,  where  a 
woman  deserted  by  her  husband  con- 
tracted debts  by  carrying  on  business 
as  feme  sole  trader,  she  was  held 
liable  upon  her  contract,  the  court 


Digitized  by  VjOOQIC 


ANNO.— WIFE'S  LIABILITY  FOR  NECESSARIES. 


837 


saying  that  when  a  wife  is  left  with- 
out maintenance  or  support  by  the 
husband,  and  has  obtained  credit  as  a 
feme  sole  trader,  she  is  liable  for  her 
debts,  and  it  is  immaterial  whether 
the  husband  was  banished  from  the 
Kingdom,  or  had  voluntarily  aban- 
doned her. 

In  Robinson  t.  Reynolds  (1826)  1 
Aik.  (Vt)  174,  15  Am.  Dec.  673.  the 
action  was  against  a  wife  on  a  book 
account  for  goods  sold  to  her  after  her 
husband  had  departed  from  the  state, 
and  gone  to  Canada,  where  he  had 
resided  for  three  or  four  years,  with- 
out contributing  anjrthing  to  her  sup- 
port It  does  not  definitely  appear 
that  the  goods  were  necessaries,  and 
she  had  contracted  another  marriage, 
which  fact  appears  to  have  had  no 
weight  in  the  discussion.  The  court 
held  that,  being  a  feme  covert  when 
the  goods  were  bought,  the  contract 
was  not  binding  on  her,  and  no  action 
would  lie  against  her  to  enforce  it. 
The  court  said  that  the  mere  absence 
of  the  husband  for  three  years,  or  for 
any  length  of  time,  will  not  deprive 
him  of  his  legal  rights,  and  in  the 
discussion  the  court  says:  "In  con- 
templation of  law,  by  marriage,  the 
existence  of  the  wife  is  merged  in  that 
of  the  husband.  And  it  is  a  general 
principle  that  she  can,  during  cover- 
ture, make  no  contracts  by  which  she 
is  bound,  or  sue,  or  be  sued,  alone. 
To  this  rule  of  law  that  a  married 
woman  is  incapable  of  suing,  or  being 
sued,  without  her  husband,  there  are 
excepted  cases,  and,  so  far  as  the 
principles  which  have  controlled  the 
decisions  in  such  cases  extend,  the 
court  feels  bound  to  recognize  them 
as  the  law  here.  Where  the  husband 
is  accounted  in  law  civiliter  mortuus, 
the  wife  may  sue  or  be  sued  alone,  as 
where  the  husband  is  exiled,  banished 
for  life,  or  has  abjured  the  realm.  So, 
too,  where  the  husband  is  an  alien, 
having  never  resided  in  the  govern- 
ment, she  is  capable  of  suing  and 
being  sued  alone.  But  we  believe 
there  is  no  principle  of  law  th&t  will 
authorize  her  to  sue,  or  subject  her  to 
a  suit,  as  a  feme  sole,  where  the 
husband  is  a  citizen  or  subject  of  the 


government,  on  account  of  her  having 
a  separate  maintenance,  or  of  his 
temporary  absence." 

Where,  by  statute,  a  woman  be- 
comes in  legal  contemplation  a  feme 
sole  when  she  is  abandoned  by  her 
husband,  she  may  thereafter  charge 
her  separate  estate  for  necessaries,  so 
that  the  account  will  be  enforceable 
at  law.  Craft  v.  Rolland  (1871)  37 
Conn.  491. 

A  woman  living  apart  from  her 
husband  may  charge  necessaries  fur- 
nished for  her  support  upon  her  sepa- 
rate estate,  held  in  trust  for  her,  if  the 
intent  so  to  do  can  be  established. 
Jackson  v.  West  (1864)  22  Md.  71. 

In  Gregory  v.  Pierce  (1842)  4  Met. 
(Mass.)  478,  which  was  an  action  on  a 
note  given  for  necessaries  by  a  woman 
who  had  been  abandoned  by  her 
husband,  the  court  said :  "The  princi- 
ple is  now  to  be  considered  as  estab- 
lished in  this  state  .  .  .  that  where 
the  husband  was  never  within  the 
conunonwealth,  or  has  gone  beyond  its 
jurisdiction,  has  wholly  renounced 
his  marital  rights  and  duties,  and 
deserted  his  wife,  she  may  make  and 
take  contracts  .  .  .  and  be  sued  in 
her  own  name  as  a  feme  sole.  .  . 
But  to  accomplish  this  change  .  .  . 
the  desertion  by  the  husband  must  be 
absolute  and  complete." 

Where  a  woman,  having  been  de- 
serted by  her  husband,  comes  into  the 
state  to  reside,  she  may  contract  for 
necessaries  as  a  feme  sole.  Wagg  v. 
Gibbons  (1855)  6  Ohio  St.  580. 

In  considering  the  question  of  the 
right  of  a  woman  who  had  been 
abandoned  by  her  husband,  to  sue  in 
her  own  name,  to  protect  her  property, 
the  court  in  Love  v.  Moynehan  (1855) 
16  111.  277,  63  Am.  Dec.  306,  asks  why 
should  a  woman  under  such  circum- 
stances, without  means  of  living,  not 
be  permitted  to  provide  for  the  neces- 
sities of  herself  and  family  by  indus- 
try and  economy?  And  if  she  could 
provide  for  them,  she,  of  course, 
could  contract  for  them. 

In    McAnally    v.    Alabama    Insane' 
Hospital  (1896)  109  Ala.  109,  34  L.R. 
A.  225,  65  Am.  St.  Rep.  923,  19  So. 
492,  the  court  said  of  the  exceptions 
to  the  power  of  a  omrried  woman  to 
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eontraiet  that  she  could  do  so  if  her 
husband  had  abandoned  her  and  de- 
parted into  another  country,  without 
the  intention  of  returning,  or  when  he 
was  civilly  dead,  banished,  or  im- 
prisoned for  life;  but  that  insanity 
was  not  civil  death,  and  therefore  his 
mere  insanity  wouM  not  confer  upon 
her  the  ability  to  contract. 

It  will  be  noted  that  the  reported 
case  (Petebson  Bbos.  &  Go.  v.  Gun- 
NABSON,  ante,  830)  makes  the  woman 
liable  as  though  unmarried,  when  her 
husband  has  deserted  her  and  departed 
from  the  state,  leaving  her  without 
support. 

XII.  lAdbmty  *n  equity. 

While  the  law  did  not  recognize  the 
validity  of  a  nsarried  woman's  con- 
tract, equity  would,  if  she  had  a  sep- 
arate estate,  compel  payment  of  her 
contract  debts  for  necessaries  out  of 
such  estate.  There  has  been  some 
conflict  of  opinion  as  to  what  form  the 
contract  must  take  to  charge  the  sep- 
arate estate,  which  continued  into 
cases  dealing  with  the  estate  pre- 
served to  her  by  the  Married  Woman's 
Acts.  The  rule  provided  that  she 
might  charge  necessaries  upon  her 
separate  estate,  if  there  was  an 
express  contract  to  do  so,  and  the  rule 
gradually  provided,  although  not  with- 
out strong  opposition,  that  the  con- 
tract need  not  be  by  specialty,  or  even 
in  writing,  and  some  cases  held  that  it 
need  not  be  express  if  the  circum- 
stances were  such  as  to  raise  a  suf- 
ficiently strong  implication  of  inten- 
tion to  bind  the  property. 

United  States. — Dodge  v.  Knowles 
(1884)  114  U.  S.  480,  29  L.  ed.  144,  5 
Sup.  Ct  Rep.  1108,  1197. 

Alabama.  —  Collins  v.  Lavenberg 
(1851)  19  Ala.  682;  Collins  v.  Rudolph 
(1851)  19  Ala.  616. 

California.  —  Miller  ▼.  Newton 
(1863)  23  Cal.  664. 

District  of  Columbia. — ^Knowles  ▼. 
Dodge  (1881)  1  Mackey,  66. 

Kentucky.— Burch  v.  Breckinridge 
•  (1865)  16  B.  Mon.  484,  63  Am.  Dec. 
653. 

New  York. — Jaques  ▼.  Methodist 
Episcopal  Church  (1820)  17  Johns. 
580,  8  Am.  Dec.  447;  Yale  ▼.  Dederer 


(1858)  18  N.  Y.  274,  72  Am.  Dec.  508. 

South  Carolina.  —  Hall  ▼.  Faust 
(1856)  SO  S.  C.  Eq.  (9  Rich.)  301. 

Tmnessee.— Kirby  ▼.  Miller  (1867) 
4  Co\d.yr.  8;  Porter  ▼.  Baldwin  (1846) 
7  Humph.  177;  Litton  y.  Baldwin 
(1847)  8  Humph.  210,  47  Am.  Dec. 
605;  Cherry  v.  Clements  (1850)  10 
Humph.  552;  Warren  ▼.  Freeman 
(1886)  85  Tenn.  613,  3  S.  W.  518. 

VermoDt.— Priest  v.  Cone  (1879)  61 
Vt.  495,  31  Am.  Rep.  695. 

England.— Kenge  v.  Delavall  (1686) 
1  Vern.  326,  23  Eng.  Reprint,  499; 
Norton  v.  Turvill  (1723)  2  P.  Wms. 
144,  24  Eng.  Reprint,  674;  Peacock  v. 
Monk  (1760)  2  Ves.  Sr.  190,  28  Eng. 
Reprint,  123;  Hulme  v.  Tenant  (1778) 
1  Bro.  Ch.  16,  28  Eng.  Reprinti,  958; 
Heatley  v.  Thomas  (1809)  16  Ves.  Jr. 
596,  33  Eng.  Reprint,  380;  Bullpin  v. 
Clarke  (1810)  17  Ves.  Jr.  365,  34  Eng. 
Reprint,  141;  Anonymous  (1811)  18 
Ves.  Jr.  268,  34  Eng.  Reprint,  315,  11 
Revised  Rep.  194;  Greatley  v.  Noble 
(1818)  8  Madd.  Ch.  79,  56  Eng.  Re- 
print, 439;  Stuart  v.  Kirkwall  (1818) 
3  Madd.  Ch.  287,  56  Eng.  Reprint,  547; 
Murray  v.  Balree  (1834)  8  Myl.  &  K. 
209,  40  Eng.  Reprint,  80.  3  L.  J.  Ch. 
N.  S.  184;  Owens  v.  Dickenson  (1840) 
1  Craig.  &  Ph.  48,  4  Jur.  1161. 

The  earliest  rule  seems  to  have  been 
that  the  separate  income  of  the 
married  woman  might  be  made  liable 
in  equity  to  answer  for  her  debts  for 
necessaries,  but  that  the  corpus  of  the 
estate  could  not  be. 

In  Kenge  v.  Delavall  (Eng.)  supra, 
it  is  held  that  debts  contracted  by  a 
wife  living  apart  from  her  husband 
might  in  equity  be  charged  on  her  sep- 
arate maintenance,  but  not  on  her 
jointure. 

In  Peacock  v.  Monk  (1760)  2  Ves. 
Br.  ;90.  28  Eng.  Reprint,  123,  there  is 
a  dictum  by  Lord  Chancellor  Hard- 
wicke  that  if  a  wife,  having  an  estate 
to  her  separate  use,  borrows  money 
which  she  gives  a  bond  to  pay,  under- 
hand, this  would  give  a  foundation  to 
demand  the  money  against  her,  out  of 
her  separate  estate,  she  being  con- 
sidered as  a  feme  sole  as  to  that. 

Also,  the  early  cases  seem  to  have 
been  limited  to  specialty  contracts,  or, 
at  least,  contracts  in  writing.     Tha 
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question  also  arose  whether  or  not 
there  must  be  an  express  charge  on 
the  separate  estate,  or  whether  a 
general  engagement  was  sufficient. 

In  Norton  v.  Turvill  (1728)  2  P. 
Wms.  144,  24  Eng.  Reprint,  674,  a 
bond  given  for  borrowed  money  was 
enforced  out  of  the  separate  estate. 

In  Owens  t.  Dickenson  (Eng.) 
supra,  a  married  woman  having  a 
separate  estate  and  power  of  appoint- 
ment, and  owing  a  duebill  for  borrowed 
money,  with  nothing  to  show  whether 
the  money  was  used  for  necessaries  or 
not,  made  a  will  by  which  she 
directed  her  debts  to  be  paid.  The 
court  held  that  equity  might  charge 
her  estate  for  the  debts,  and  adopted 
the  view  in  Hulme  v.  Tenant  (1778)  1 
Sro.  Ch.  16,  28  Eng.  Reprint,  958,  that 
the  separate  property  of  a  married 
woman,  being  the  creature  of  equity, 
if  she  has  a  power  to  deal  with  it,  she 
has  power  of  contracting  debts  to  be 
paid  out  of  it,  and  equity  takes  upon 
itself  to  give  effect  to  her  agreements, 
not  as  personal  obligations,  but  by 
laying  hold  of  the  separate  property 
as  the  only  means  by  which  they  can 
be  satisfied. 

The  Hulme  Case  involved  a  bond  of 
husband  and  wife  given  for  borrowed 
money.  The  question  involved  was 
whether  or  not  a  general  engagement, 
such  as  the  bond,  was  sufficient,  or  a 
special  charge  on  the  estate  was  neces- 
sary. The  Hulme  Case  was  followed 
in  Heatley  v.  Thomas  (1809)  15  Vea. 
Jr.  596,  33  Eng.  Reprint.  880,  in  sus- 
taining liability  as  surety  upon  a 
bond,  but  it  did  not  meet  with  univer- 
sal approval.  Several  cases  thought 
that  it  went  too  far  in  permitting  a 
general  charge  to  be  made  out  of  the 
separate  estate.  Nantes  v.  Corrock 
(1803)  9  Ves.  Jr.  182,  82  Eng.  Reprint, 
572,  7  Revised  Rep.  156;  Jones  v. 
Harris  (1804)  9  Yes.  Jr.  497,  82  Eng. 
Reprint,  695;  Sperling  v.  Rochfort 
(1798)  8  Ves.  Jr.  175,  82  Eng.  Reprint, 
320;  Parkes  v.  White  (1804)  11  Ves. 
Jr.  221,  82  Eng.  Reprint,  1072; 
Whistler  v.  Newman  (1798)  4  Ves.  Jr. 
129,  31  Eng.  Reprint,  67,  where  Lord 
Chancellor  Loughborough  said:  "I 
cannot  help  making  one  remark  that 
it  the  role  laid  down  hi  them  [i.  e.. 


cases  cited,  including  the  Hulme 
Case]  is  to  be  pushed  to  its  full 
extent,  a  married  woman  having  trus- 
tees, and  her  property  under  the  ad- 
ministration of  this  court,  is  infinitely 
worse  off  and  much  more  unprotected 
that  she  would  be  if  }eft  to  her  legal 
rights." 

Murray  v.  Barlee  (1834)  3  Myl.  & 
K.  209,  40  Eng.  Reprint,  80,  was  a  bill 
filed  to  charge  the  separate  estate  of 
a  married  woman  living  apart  from 
her  husband,  with  solicitors'  fees  for 
services  rendered  in  opposing  a  com- 
mission of  lunacy  against  her,  in 
securing  her  release  from  confine- 
ment, and  defending  against  attempts 
to  charge  her  separate  estate  for 
debts.  There  was  no  written  obliga- 
tion, and  no  contract  especially  to 
charge  the  separate  estate,  and  the 
question  was  whether  or  not  an 
implied  promise  to  pay  for  the  services 
rendered,  or  an  express  statement  of 
intention  to  pay,  was  sufficient  to 
render  the  wife  liable  to  suit.  Lord 
Chancellor  Brougham,  after  a  careful 
review  of  the  cases,  held  that  the 
estate  was  liable,  saying:  "I  take  the 
foundation  of  the  doctrine  to  be  this — 
the  wife  has  a  separate  estate  subject 
to  her  own  control,  and  exempt  from 
all  other  interference  or  authority.  If 
she  cannot  affect  it,  no  one  can;  and 
the  very  object  of  the  settlement 
which  vests  it  in  her  exclusively  is  to 
enable  her  to  deal  with  it  as  if  she 
were  discovert.  The  power  to  affect  it 
being  unquestionable,  the  only  doubt 
that  can  arise  is  whether  or  not  she  has 
validly  encumbered  it.  At  first,  the 
court  seems  to  have  supposed  that 
nothing  could  touch  it  but  some  real 
charge,  as  a  mortgage,  or  an  instru- 
ment amounting  to  an  execution  of  a 
power,  where  that  view  was  supported 
by  the  nature  of  the  settlement.  But 
afterwards  her  intention  was  more 
regarded,  and  the  court  only  required 
to  be  satisfied  that  she  intended  to 
deal  with  her  separate  property. 
When  she  appeared  to  have  done  so, 
the  court  held  her  to  have  charged  it, 
and  made  the  trustees  answer  the 
demand  thus  created  against  it." 

And  with  respect  to  the  distinction 
between  a  general  engagement,  and 
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the  execution  of  a  written  instrument 
to  charge  the  estate,  the  Lord  Chan- 
cellor says :  "I  own  I  can  perceive  no 
reason  for  drawing  such  a  distinction. 
If,  in  respect  of  her  separate  estate, 
the  wife  is  in  equity  taken  as  a  feme 
sole,  and  can  charge  it  by  instruments 
absolutely  void  at  law,  can  there  be  any 
reason  for  holding  that  her  liability, 
or,  more  properly,  her  power  of  affect- 
ing the  separate  estate,  shall  only  be 
exercised  by  a  written  instrument? 
Are  we  entitled  to  invent  a  rule,  to 
^dd  a  new  chapter  of  the  Statute  of 
Frauds,  and  td  require  writing  where 
that  act  requires  none?  Is  there  any 
equity  reaching  written  dealings  with 
the  property,  which  extends  not  also 
to  dealing  in  other  ways,  as  by  sale 
and  delivery  of  goods?  Shall  neces- 
sary supplies  for  her  maintenance  not 
touch  the  estate,  and  yet  money  fur- 
nished to  squander  away  at  play  be  a 
charge  on  it,  if  fortified  by  a  scrap  of 
writing?  No  such  distinction  can  be 
taken  upon  any  conceivable  principle." 

The  circumstance  of  a  debt  con- 
tracted by  a  married  woman  being 
secured  by  bond  does  not  give  the 
creditor  any  preference  over  simple 
contract  debts.  Anonymous  (1811)  18 
Ves.  Jr.  258,  34  Eng.  Reprint,  315,  11 
Revised  Rep.  194. 

In  Greatley  v.  Noble  (1888)  3  Madd. 
Ch.  79,  66  Eng.  Reprint,  439,  which 
involved  liability  for  misappropri- 
ating property  by  the  procurement  of 
a  fraudulent  will,  it  is  said :  "I  think 
it  would  be  difficult  to  Qnd  either 
principle  or  authority  for  reaching  the 
separate  property  of  a  feme  covert,  as 
if  she  were  a  feme  sole,  without  any 
charge  on  her  property,  either  express 
or  implied." 

In  Stuart  v.  Kirkwall  (1818)  8 
Madd.  Ch.  387,  66  Eng.  Reprint,  647, 
which  was  an  attempt  to  charge  the 
separate  maintenance  of  a  married 
woman  living  apart  from  her  husband, 
and  allowed  such  maintenance  by  him, 
upon  an  acceptance  which  she  had 
given  for  a  millinery  bill,  the  vice 
chancellor  said:  "I  .  .  .  am  of 
opinion  that,  a  feme  covert  being 
incapable  of  contract,  the  court  can- 
not subject  her  separate  property  to 
general   demands.     But  that,   as  in- 


cident to  the  power  of  enjoyment  of 
separate  property,  she  has  a  power  to 
appoint  it,  and  that  this  court  will 
consider  a  security  executed  by  her  as 
an  appointment  pro  tanto  of  her 
separate  estate." 

Bullpin  V.  Clarke  (1810)  17  Ves.  Jr. 
366,  34  Eng.  Reprint,  141,  was  an 
action  to  enforce  a  promissory  note 
given  for  money  lent  for  the  separate 
use  of  a  married  woman,  which  she 
agreed  to  pay  out  of  her  separate 
property.  The  decree  directed  the 
note  to  be  paid  out  of  the  rents  and 
profits  of  the  separate  estate. 

The  same  doubt  as  to  just  what  was 
necessary  to  charge  the  property  of  a 
married  woman  in  equity  appears  in 
the  decisions  of  this  country. 

In  Priest  v.  Cone  (1879)  51  Vt  495, 
31  Am.  Rep.  695,  it  is  said :  "From  the 
conflicting  decisions  of  the,  American 
and  English  courts  touching  the 
power  of  married  women,  and  persons 
dealing  with  them,  to  subject  their 
separate  estates  to  liability  upon  their 
contracts,  one  safe  and  practicable 
rule  is  deducible.  Contracts  entered 
into  by  a  married  woman  to  obtain 
necessaries  for  herself  and  family,  or 
for  her  separate  estate,  and  upon  the 
credit  of  such  estate,  will  be  enforced 
in  equity  against  it.  What  are  neces- 
saries will  be  determined  by  the  court 
as  each  case  arises.  .  .  .  The  sep- 
arate estate  of  a  married  woman, 
against  which  rights  exist  and  may  be 
enforced  by  her  creditors,  is  wholly  a 
creature  of  courts  of  equity,  and 
their  remedies  can  exist  and  be  en- 
forced in  those  courts  alone.  In  that 
forum,  the  common-law  disabilities  of 
the  wife  in  respect  to  the  ownership 
of  property  and  the  right  to  contract 
upon  its  credit  are  disregarded,  and, 
to  the  extent  above  stated,  she  con- 
tracts as  freely  as  if  she  were  un- 
married. It  would  seem  to  follow 
that  the  corpus  of  her  separate  estate, 
to  the  extent  of  her  title,  may  be 
charged  with  the  payment  of  such 
debts  as  she  may  lawfully  contract 
upon  its  credit.  The  right  to  contract 
a  debt  is  of  no  practical  benefit  to  the 
wife,  unless  her  creditors  be  clothed 
with  ample  remedy  to  secure  their 
debts  upon  her  property.    Courts  of 
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equity  must,  therefore,  j^ve  execution 
against  the  properly,  and  will  not  limit 
creditors  to  its  rents,  issues,  and 
profits." 

.  Jaques  v.  Methodist  Episcopal 
Church  (1820)  17  Johns  (N.  Y.)  580, 
8  Am.  Dec.  447,  although  pot  involving 
directly  a  claim  against  the  wife  for 
family  expenses,  was  a  bill  by  a  bene- 
ficiary under  the  terms  of  a  marriage 
settlement  to  compel  the  husband, 
after  the  decease  of  the  wife,  to 
account  for  the  funds,  and  he  defended 
upon  the  ground  that  the  wife  had 
authorized  him  to  use  them  for  the 
payment  of  family  expenses.  Chan- 
cellor Kent  held  that  the  authoriza- 
tion was  ineffectual,  on  the  ground 
that  she  was  restrained  in  the  disposi- 
tion of  the  estate  to  the  modes  men- 
tioned in  the  deed  of  settlement,  and 
that  her  husband  could  not  set  up 
any  other  or  less  solenm  alienation 
against  her.  (1817)  3  Johns.  Ch.  77. 
But  that  ruling  was  reversed  by  the 
court  of  errors.  Chief  Justice  Spencer 
saying  he  was  entirely  satisfieu  that 
the  established  rule  in  equity  is  that 
when  a  feme  covert  having  separate 
property  enters  into  an  agreement, 
and  sufficiently  indicates  her  intention 
to  affect  by  it  her  separate  estate,  a 
court  of  equity  will  apply  it  to  the 
satisfaction  of  such  an  agreement.  It 
necessarily  results  that  Mrs.  Jaques 
might  give  her  property  away  without 
any  formal  act,  in  the  same  manner  as 
though  she  had  been  sole,  and  her 
agreement  that  the  family  expenses 
were  to  be  borne  out  of  her  estate  was 
a  valid  act. 

This  principle  is  made  clear  in 
Gardner  v.  Gardner  (1839)  22  Wend. 
(N.  Y.)  626,  34  Am.  Dec.  340,  which 
involved  an  attempt  to  charge  an 
estate  of  a  married  woman  for  money 
borrowed  from  her  husband,  where 
the  court  said  that,  although  she  is 
still  incapable  of  charging  herself  at 
law,  and  equally  incapable  of  charging 
herself  personally  with  debts  in 
equity,  yet  the  better  opinion  is  that 
separate  debts  contracted  by  her  ex- 
pressly on  her  own  account  shall  in  all 
cases  be  considered  an  appointment 
or  appropriation,  for  the  benefit  of  the 


creditor,  of  so  much  of  her  separate 
estate  as  is  i^ufficient  to  pay  it. 

A  promissory  note  given  by  a 
married  woman  for  necessaries  is  a 
charge  on  her  separate  estate.  Col- 
lins V.  Lavenberg  (1851)  19  Ala.  682. 

The  acknowledgment  of  a  married 
woman  over  her  signature  that  "an 
account  for  medical  services  for  the 
family  is  just  and  correct  is  tanta- 
mount to  an  express  promise  in 
writing  to  pay,  and  is  therefore  an 
enforceable  charge  in  equity  against 
her  separate  estate.  Ibid.  The  court 
says  that  in  that  state  they  had 
adopted  the  English  rule  that  a 
married  woman  is  to  be  considered 
as  a  feme  sole  as  respects  her 
separate  estate,  and  may  dispose  of  it 
as  she  pleases,  unless  the  instrument 
through  which  she  claims  imposes 
limitations  or  restrictions  upon  her 
power  of  disposition. 

Equity  will  not  create  a  lien  on  the 
separate  estate  of  a  married  woman 
for  household  supplies  furnished  the 
family,  although  her  husband  had  no 
property,  the  merchant  testifies  that 
he  furnished  the  goods  on  her  credit, 
and  took  notes  from  the  husband  as 
trustee  for  her  as  security  for  the 
account,  and  the  husband  testifies  that 
the  goods  were  secured  on  her  credit, 
where  there  is  no  evidence  of  an  ex- 
press agreement  on  her  part  that  there 
should  be  a  charge  on  her  separate 
estate.  Dodge  v.  Knowles  (1884)  114 
U.  S.  430,  29  L.  ed.  144,  5  Sup.  Ct  Rep. 
1108,  1197. 

In  equity  the  separate  estate  of  a 
married  woman  will  be  held  liable  for 
all  the  debts,  charges,  encumbrances, 
or  other  engagements  which  she  ex- 
pressly or  by  implication  charges  upon 
it.  And  therefore,  where  her  husband 
has  left  the  country,  and  she  has  pur- 
chased the  supplies  necessary  for  the 
support  of  herself  and  her  family 
under  a  special  agreement  to  pay  for 
them  out  of  her  separate  estate, 
equity  will  enforce  the  agreement. 
Her  direct  expression  of  an  intention 
to  charge  her  separate  estate  is  deemed 
sufficient  to  create  such  a  charge,  and 
the  mere  fact  that  the  debt  has  been 
contracted  by  her  for  herself  will 
generally  be  held  as  prima  facie  evi- 
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dence  sufficient  to  charge  her  sepa- 
rate estate,  without  any  proof  of  a 
positive  agreement  to  do  so.  The 
simple  point  to  ascertain  is  whether 
it  was  her  intention  to  make  her  sep- 
arate estate  liable  for  the  debt,  and  the 
intention  may  be  ascertained  either 
from  her  direct  agreement  to  that 
effect,  or  from  the  circumstances  of 
the  case  by  which  it  may  be  fairly  in- 
ferred that  such  was  her  intention. 
The  court  said  of  the  case  before  it 
that  it  was  an  example  of  the  neces- 
sity of  maintaining  the  power  of 
equity  over  the  subject  The  husband 
had  left  the  state,  and  with  abundance 
of  property  she  could  not  directly  dis- 
pose of  it,  even  for  the  necessaries  of 
life,  and  unless  equity  affords  her 
relief,  she  may  suffer  from  want  in  the 
midst  of  abundance.  The  dissenting 
judge,  however,  insisted  that  the 
statute  controlled  the  matter,  and  that 
she  could  not  charge  her  separate 
estate,  except  as  provided  by  it.  He 
said  the  statute  was  as  obligatory  in 
equity  as  at  law,  and  the  fact  that  in 
some  cases  its  operation  may  be  at- 
tended with  hardship  is  no  reason  for 
disregarding  it.  Miller  v.  Newton 
(186S)  28  Cal.  654. 

The  attitude  of  equity  toward  the 
debts  of  a  married  woman,  contracted 
for  necessaries,  while  the  common-law 
disabilities  still  existed,  is  thus 
tersely  expressed  in  Hall  v.  Faust 
(1855)  80  S.  C.  Eq.  (9  Rich.)  801: 
"Deserted  by  her  husband,  as  the  de- 
fendant has  been,  for  more  than  fif- 
teen years,  divorced  from  him  by  the 
laws  of  a  sister  state,  she  is  still  re- 
garded as  his  wife  by  the  law  of  South 
Carolina.  Although  the  owner  of  a 
competent  estate,  with  which  her 
husband  has  no  authority  (nor,  ac- 
cording to  his  answer,  any  inclination) 
to  interfere,  she  has  no  legal  power  to 
bind  that  estate.  Without  the  ordi- 
nary recommendation  to  credit  which 
attaches  to  proprietorship,  she  might 
thus  frequently  be  subjected  to  many 
of  the  inconveniences  of  destitution. 
Under  such  circumstances  it  is  the 
peculiar  province  of  this  court  to  in- 
terfere, as  well  for  the  benefit  of  the 
married  woman  as  for  the  protection 
of  those  who  have  supplied  her  with  n»- 


cessities.  But  we  are  of  opinion  tha^ 
the  plaintiffs  asking  the  aid  of  this 
court,  their  recovery  may  properly  be 
restricted  to  such  articles  as  were 
necessary  and  proper  for  the  defend- 
ant, in  the  condition  in  society  which 
she  occupied." 

Where  a  married  woman,  with  sep- 
arate life  estate  and  power  of  ap- 
pointment, secured  family  necessaries 
on  her  own  credit,  her  husband  being 
insolvent,  and  executed  the  power  with- 
out executing  any  formal  instrument  to 
charge  the  necessaries  upon  her 
estate,  equity  will  postpone  the  claims 
of  the  appointees  to  those  of  the  credi- 
tors. Knowles  v.  Dodge  (1881)  1 
Mackey  (D.  C.)  66.  The  court  says: 
"If  the  credit  was  given  to  the 
married  woman  and  she  assented 
to  it,  if  the  purchases  were  made 
and  the  goods  supplied  to  her,  good 
faith  required  that  her  estate  shall 
answer  for  it  It  would  be  a  fraud 
on  her  part  to  allow  her  to  re- 
pudiate a  debt  which  she  herself  had 
contracted  in  this  way  for  the  main- 
tenance of  her  otherwise  helpless 
family  and  herself." 

Where  an  estate  is  vested  in  a 
married  woman  for  her  separate  main- 
tenance without  restriction,  equity 
may  enforce  its  liability  for  neces- 
saries contracted  for,  On  the  faith  of 
it  Porter  v.  Baldwin  (1846)  7 
Humph.  (Tenn.)  177. 

The  Tennessee  chancellors  have 
been  inclined  to  be  more  conservative, 
and  to  follow  more  strictly  the  early 
English  rule,  than  have  the  judges  in 
other  states. 

A  separate  estate  created  under  an 
instrument  conferring  on  a  married 
woman  power  in  writing  under  her 
hand  to  alienate,  sell,  or  dispose  of 
property  does  not  confer  power  to  exe- 
cute a  promissory  note  for  necessary 
furniture,  which  contains  no  reference 
either  to  the  power  or  the  subject- 
matter  thereof,  and  indicates  no  agree- 
ment or  intention  to  create  a  charge 
on  the  separate  estate.  Courts  of 
equity  hold  that  married  women  can- 
not, by  general  personal  contracts  or 
agreements,  bind  their  separate 
estates.  AJad  the  court  held  that  an 
intention  to  charge  the  separate  estate 
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could  not  b«  implied,  because  it  would 
apply  to  all  the  pecuniary  engage- 
ments of  married  women,  and  would 
confer  upon  them  the  power  of  making 
personal  contracts  generally,  in  oppo- 
sition  to  the  uniform  principle  that  a 
married  woman  cannot,  by  contract, 
bind  either  her  person  or  property 
generally.  Litton  t.  Baldwin  (1847) 
8  Humph.  (Tenn.)  210,  47  Am.  Dec. 
606. 

In  Burch  ▼.  Breckinridge  (1866)  16 
B.  Men.  (Ky.)  484,  68  Am.  Dec.  653, 
which  was  an  attempt  to  subject  the 
separate  estate  of  a  married  woman 
to  debts  for  family  expenses,  the  court 
said  that  no  charge  could  be  created 
by  her  upon  her  real  estate,  without 
a  writing,  since  the  charge  was  an 
alienation  pro  tanto.  But  with  respect 
to  the  personally,  a  verbal  agreement 
that  it  shall  be  appropriated  to  the 
payment  of  the  debt  will  be  enforced. 
But  it  will  not  be  bound  for  agree- 
ments made  without  reference  to  the 
separate  estate,  unless  the  circum- 
stances are  sufficient  to  prove  that  in 
fact  the  understanding  between  her 
and  the  person  with  whom  she  con- 
tracted was  that  it  would  be  liable. 

A  mere  note  for  necessaries,  which 
contains  no  express  agreement  that  it 
shall  be  a  charge  upon  the  separate 
estate  of  the  wife,  is  not  sufficient  to 
render  it  liable.  Cherry  v.  Clements 
(1850)    10  Humph.   (Tenn.)   662. 

In  Kirby  v.  Miller  (1867)  4  Coldw. 
(Tenn.)  8,  which  was  an  action  upon 
a  contract  for  hire  of  a  slave,  the  court 
says  that  in  order  to  render  a  married 
woman  liable  it  is  necessary  that  she 
have  a  separate  estate,  that  the  power 
to  contract  with  reference  to  the 
same  shall  have  been  expressly  con- 
ferred upon  her,  that  the  contract  be 
made  with  reference  to  the  power,  and 
the  intention  to  bind  her  separate 
estate  must  be  clearly  manifested  by 
express  words,  and  not  left  to  implica- 
tion. 

Equity  will  enforce  against  a  sep- 
arate estate  held  without  restriction 
liability  for  necessaries  furnished  the 
wife,  for  which  she  expressly  binds 
her  separate  estate.  Warren  v.  Free- 
man (1886)  85  Tenn.  513,  3  S.  W.  513. 


ly.  LiabUtty    under    MarrUd    Woman'a 
Aeta. 

a.  In  general. 

While  the  provisions  of  what  are 
known  as  Married  Woman's  Acts  are 
as  varied  as  the  states  in  which  they 
were  enacted,  for  the  most  part  they 
merely  preserve  to  women  their  in- 
dividual property,  free  from  the  con- 
trol of  the  husband,  and  give  them 
power  to  contract  with  respect  to  such 
property.  For  many  years  this  repre- 
sented the  general  type  of  acts  known 
by  that  name,  and  many  of  the  cases 
involving  liability  of  women  on  con- 
tracts for  necessaries  arose  under  such 
statutes.  Statutes  of  this  description 
did  little  more  than  create  what  might 
be  called  a  legal  estate  out  of  what 
formerly  was  an  equitable  estate 
under  special  settlements. 

The  courts  quite  generally  applied 
to  such  estates  the  rules  which  for- 
merly controlled  courts  of  equity  in 
dealing  with  the  separate  estates  of 
married'  women.  At  about  the  time 
that  the  Married  Woman's  Acts  were 
passed,  many  of  the  states  abolished 
the  formal  distinction  between  courts 
of  law  and  courts  of  equity,  and  pro- 
vided one  civil  action  by  which  to 
afiford  all  relief.  This,  together  with 
the  abolition  of  imprisonment  for 
debt,  permitted  judgments  at  law  to 
go  against  married  women  on  their 
contracts,  to  be  satisfied  by  execution 
against  their  separate  estate.  The 
result  has  been  that  under  the  acts 
reserving  to  married  women  their 
separate  estates,  if  they  possessed 
such  estates,  they  might  contract  for 
necessaries,  and  the  contract  would  be 
enforced  against  them  largely  as  other 
contracts  are  enforced,  although, 
where  the  distinction  between  law  and 
equity  is  still  preserved,  resort  must 
be  had  to  equity  to  reach  the  separate 
estate. 

Under  the  statutes  reserving  to 
married  women  their  separate  estates, 
and  permitting  them  to  contract  with 
respect  to  them,  a  wife  may  bind  her 
separate  estate  by  contract  for  neces- 
saries. 

Connecticut.  —  Craft  v.  Holland 
:(1871)  37  Conn.'  491. 
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Georgia. — Goodson  v.  Powell  (1911) 
9  Ga.  App.  497,  71  S.  E.  765;  Smith  v. 
Brown  &  Co,  (1915)  16  Ga.  App.  608, 
85  S.  E.  950;  Reynolds  v.  Starks  (1915) 
16  Ga.  App.  607,  85  S.  E.  950;  Bell  v. 
Rossignol  (1915)  143  Ga.  150,  L.R.A. 
1915D,  1184,  84  S.  E.  542,  Ann.  Cas. 
1917C,  576. 

'  Kentucky.  —  Hayden  v.  Bohlsen 
(1886)  7  Ky.  L.  Rep.  749;  Bearing  v. 
Moran  (1904)  25  Ky.  L.  Rep.  1545,  78 
S.  W.  217. 

■  Massachusetts. — ^Labaree  v.  Colby 
(1868)  99  Mass.  559. 

Michigan.  —  Campbell  v.  White 
(1871)  22  Mich.  178;  Buck  v.  Haynes 
(1899)  75  Mich.  897,  42  N.  W.  949; 
Fafeyta  v.  McGoldrick  (1890)  79 
Mich.  360,  44  N,  W.  617;  Meads  v. 
Martin  (1890)  84  Mich.  306,  47  N.  W. 
583;  Hirshfield  v.  Waldron  (1890)  83 
Mich.  116,  47  N.  W.  239;  H.  Leonard 
&  Sons  V.  Stowe  (1911)  166  Mich.  681, 
132  N.  W.  454. 

MissourL — Miller  v.  Brown  (1871) 
47  Mo.  504,  4  Am.  Rep.  345. 

New  Hampshire. — ^Hammond  v.  Cor- 
bett  (1870)  51  N.  H.  315;  McConnell 
V.  McConnell  (1909)  75  N.  H.  385,  74 
Atl.  875. 

New  York.— Yale  v.  Dederer  (1858) 
18  N.  Y.  274,  72  Am.  Dec.  503;  Maxon 
V.  Scott  (1873)  55  N.  Y.  251;  Tiemeyer 
V.  Turnquist  (1881)  85  N.  Y.  516,  39 
Am.  Rep.  674;  Eisenlord  v.  Snyder 
(1877)  71  N.  Y.  45. 

Yale  V.  Dederer  (N.  Y.)  supra,  was 
an  action  to  charge  the  separate  estate 
of  a  married  woman  upon  a  note  given 
for  the  purchase  price  of  cows,  which 
might  not  be  regarded  as  strictly  nec- 
essaries, but  there  was  evidence  tend- 
ing to  show  that  some  of  them  went  to 
stock  the  farm  of  the  wife.  The  court 
said  that  the  settled  doctrine  now  is 
that  a  married  woman  may  dispose  of 
or  charge  her  equitable  separate 
estate  in  any  manner,  and  for  any  pur- 
pose, not  conflicting  with  the  instru- 
ment under  which  she  acquired  it,  and 
that  in  the  disposition  of  such  estate 
she  acts  as  a  feme  sole ;  but  that  with 
respect  to  the  legal  separate  estates 
she  could  only  dispose  of  them,  as  the 
common  law  or  some  enabling  statute 
allowed  her.  The  court  held  that, 
since  the  estate  in  the  case  proved  to 


be  a  legal  estate,  she  could  not  charge 
it  for  payment  of  such  a  note.  The 
court  further  held  that  the  Statute  of 
1849,  permitting  a  married  woman  to 
take,  hold,  and  convey  real  and  per- 
sonal property  in  the  same  manner  and 
with  like  effect  as  if  she  were  un- 
married, did  not  remove  her  in- 
capacity to  contract  debts,  but  that 
estates  acquired  under  it  could  be 
charged  in  equity  to  the  same  extent 
as  her  equitable  estate  could  be,  prior 
to  the  passage  of  the  statute.  Corn- 
stock,  J.,  delivering  the  opinion  of  the 
court,  stated  that  his  conclusion  was 
that,  although  the  legal  disability  to 
contract  remains,  a  married  woman 
may,  as  incidental  to  the  perfect  right 
of  property  and  power  of  disposition 
which  she  takes  under  this  statute, 
charge  her  estate  for  the  purpose  and 
to  the  extent  which  the  inile  in  equity 
has  heretofore  sanctioned  in  reference 
to  separate  estates.  But  the  court 
held  that,  although  contracts  entered 
into  on  her  own  account  would  be 
satisfied  out  of  her  separate  estate,  she 
could  not  charge  such  estate  by  a  con- 
tract, merely  as  surety  for  her  hus- 
band, and  therefore  the  judgment  was 
reversed.  As  showing  the  necessity  of 
equitable  intervention  in  such  cases, 
there  is  a  statement  by  Harris,  J.,  that 
her  contracts  are  only  valid  so  far  as 
they  operate  upon  her  separate  estate. 

Where  a  wife  orders  wearing  ap- 
parel for  her  personal  use,  and  directs 
it  to  be  charged  to  her,  saying  she  will 
pay  for  it  out  of  her  separate  estate, 
she  may  be  held  liable  in  an  action  at 
law,  where  the  statute  provides  that 
she  may  convey  her  separate  estate, 
enter  into  any  contracts  in  reference 
to  it,  and  be  sued  in  all  matters  having 
relation  to  it,  the  same  as  if  she  were 
sole.  Labaree  v.  Colby  (1868)  99 
Mass.  559. 

The  benefit  paid  to  a  soldier's  wife 
while  he  was  in  the  Army  was  sepa- 
rate property,  within  the  meaning  of  a 
statute  providing  that  she  may  be 
sued  in  her  own  name  in  matters  per- 
taining to  such  property,  and  there- 
fore, if  she  purchases  supplies  and 
makes  individual  promises  that  she 
will  pay  for  them  out  of  such  funds, 
she  may  be  sued  for  the  price.    Ham- 
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mond  V.  Corbett  (1870)  61  N.  H.  815. 
The  court  says  that  a  contract  for 
necessaries  must  be  held  to  pertain  to 
the  separate  property  of  the  wife.  It 
further  aaya:  "If  it  is  not  so,  she 
mi^ht  be  worth  thousands  in  her  own 
right,  and,  if  she  chanced  to  have  a 
husband  too  poor  to  obtain  credit  and 
too  feeble  to  labor,  she  might  starve, 
or  perish  with  cold  frfr  want  of  fuel, 
or  clothes,  or  shelter,  if  the  money  was 
invested  so  that  she  could  not  at  all 
times  command  a  supply  of  ready 
cash.  The  law  which  was  intended  to 
benefit  the  married  woman  by  en- 
abling her  to  hold  her  property  to  her 
sole  and  separate  use,  so  that  it  might 
not  be  taken  from  her  upon  her  im- 
provident husband's  debts,  really  did 
her  a  great  wrong  if  it  did  not  enable 
her  to  contract  upon  her  own  credit 
for  the  absolute  necessaries  of  life, 
and  create  a  personal  liability  based 
upon  her  own  private  individual 
funds,  when  both  parties  designed  and 
intended  to  contract  in  that  way." 

In  Campbell  v.  White  (1871)  22 
Mich.  173,  an  action  of  assumpsit  was 
maintained  under  the  Michigan  statute 
against  a  married  woman,  on  a  con- 
tract made  by  her  for  household  neces- 
saries. The  court  says  the  liability  of 
the  wife  was  consequent  upon  her  ob- 
tainment  of  the  goods  on  her  sole 
credit  and  individual  promise  to  pay 
for  them.  The  court  relied  upon  the 
ruling  of  Cooiey,  J.,  in  Tillman  v. 
Shackleton  (1867)  15  Mich.  447,  93 
Am.  Dec.  198,  which  involved  a  pur- 
chase  of  property  for  a  boarding 
house,  which,  some  of  the  court  were 
of  opinion,  involved  the  wife's  sepa- 
rate property,  but  Cooiey  and  Camp- 
bell, JJ.,  stated  that  the  statutes  on  the 
subject  established  a  new  system,  and 
are  to  be  construed  with  a  view  to 
give  them  the  effect  designed  by  the 
legislature,  rather  than  to  retain 
as  much  as  possible  of  the  old 
system  which  they  are  meant  to  re- 
place. The  rule  which  the  courts 
established  is  one  of  general  capacity 
to  own  property  and  to  make  valid 
contracts  binding  at  law  and  in 
equity  in  relation  to  it. 

Where  a  married  woman  personally 
applies  to  a  tradesman  for  the  pur- 


chase of  groceries,  stating  that  she 
wishes  to  open  an  account  in  her  own 
name,  and  directs  the  plaintiff  to 
charge  the  goods  to  her,  and  where,  in 
pursuance  of  this  arrangement,  the 
goods  are  delivered  at  her  home  &nd 
charged  to  her,  she  will  be  personally 
liable  therefor,  notwithstanding  the- 
legal  obligation  of  the  husband  to 
support  his'  wife;  the  groceries  being 
such  as  would  be  a  proper  support  to 
be  provided  by  the  husband  for  the 
family.  .  .  .  The  court  says  there 
can  be  no  doubt  that  a  married  woman 
on  her  own  credit  may,  by  express 
contract,  bind  herself  for  the  purchase 
of  necessaries  for  herself  and  family. 
It  is  true  that  the  husband  is  bound  to 
support  his  wife  and  family,  but  this 
legal  obligation  does  not  prevent  the 
wife  from  buying,  on  her  own  respon- 
sibility, groceries  for  the  support  of 
the  family,  and  personally  agreeing  to 
pay  for  them.  Bell  v.  Rossignol  (1915) 
143  Ga.  150,  L.R.A.1915D,  1184,  84  S. 
E.  542,  Ann.  Cas.  1917C,  576. 

If  the  credit  for  the  necessaries  is 
extended  to  the  wife  in  her  individual 
capacity,  she  will  be  liable  therefor. 
Smith  V.  Brown  &  Co.  (1915)  16  Ga. 
App.  608,  85  S.  E.  950. 

Where  a  married  woman  orders 
necessaries  for  her  household  and 
directs  them  to  be  charged  to  her, 
intending  to  pledge  her  credit  and 
separate  estate  in  payment,  the  bill 
may  be  charged  against  her  separate 
estate  in  equity.  Craft  v.  Holland 
(1871)  87  Conn.  491. 

A  married  woman  does  not,  by 
executing  a  note  jointly  with  her 
husband  for  family  supplies,  become 
a  surety  for  him,  but  she  undertakes 
to  pay  a  debt  of  her  own,  the  consider- 
ation of  which  she  shares,  and  is  there- 
fore bound  by  it.  Reynolds  v.  Starkes 
(1915)  16  Ga.  App.  607,  85  S.  E.  950. 

In  Dearing  v.  Moran  (1904)  25  Ky. 
L.  Rep.  1545,  78  S.  W.  217,  it  is  said 
that  the  wife  might  contract  for 
necessaries  for  herself,  and  thus 
secure  herself  such  comforts  as  she 
needed. 

A  married  woman  may  be  personally 
liable  for  a  suit  of  clothes  purchased 
by  her  for  her  minor  son,  and  charged 
by  her  direction  to  her  personal  ac- 
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count  Fafeyta  y.  McGoldriek  (1890) 
79  Hidk  860.  44  N.  W.  617;  Meads  v. 
Martin  (1890)  84  Mich.  806,  47  N.  W. 
683;  Hirshfield  v.  Waldron  (1890)  83 
Mich.  116,  47  N.  W.  289. 

In  McConnell  v.  McGonnell  (1909) 
75  N.  H.  885,  74  Atl.  875,  where  a 
married  woman  and  her  child  were 
furnished  board  by  her  husband's 
parents,  the  court  held  that  since  the 
husband  did  not  promise  to  pay  for 
her,  her  promise  to  do  so  was  not  an 
undertaking  on  his  behalf,  within  the 
meaning  of  the  statute  providing  for 
contracts  of  that  character.  And 
under  the  statute  the  wife  might  con- 
tract for  necessaries  for  herself  and 
family,  although  the  duty  to  furnish 
them  might  rest  upon  the  husband, 
and  the  fact  that  she  had  a  husband 
did  not  establish  her  incapacity  as  a 
matter  of  law  to  be  bound  by  an 
implied  promise  to  pay  for  her  board, 
and  therefore  she  was  held  liable. 

In  Maxon  v.  Scott  (1873)  55  N.  Y. 
261,  which  was  an  action  upon  the 
woman's  contract  for  .board  furnished 
herself  and  her  husband,  the  court 
held  that  she,  in  the  contract,  charged 
her  separate  estate  with  the  payment 
of  the  board.  This  made  her  estate 
liable  therefor,  under  the  rule  laid 
down  in  Yale  v.  Dederer  (1858)  18  N. 
Y.  274,  72  Am.  Dec.  503,  supra,  and  a 
writing  was  not  necessary,  since  there 
was  no  attempt  to  charge  specific 
property.  The  court  says  that  a  care- 
ful examination  of  the  opinion  in  Yale 
V.  Dederer  shows  that  separate 
estates  were  held  liable  in  equity  for 
the  payment  of  debts  and  obligations 
made  on  account  thereof,  in  the 
absence  of  any  provision  in  the  con- 
tract creating  such  charge,  on  the 
ground  that  the  intention  so  to  do  was 
proved  by  the  subject-matter  of  the 
contract.  But  it  seems  that  the  doc- 
trine went  no  further  than  applicabil- 
ity to  equitable  separate  estates. 

And  in  Crisfield  v.  Banks  (1881)  24 
Hun  (N.  Y.)  159,  it  was  held  that 
when  a  married  woman  purchases 
necessaries,  and  promises  to  pay  for 
them  herself,  she  is  liable  therefor, 
although  she  has  no  separate  property. 
The  court  said:  "If  that  which  was 
acquired  by  purchase  was  the  only 


separate  property  she  had,  she  would 
still  be  liable  to  pay  for  it.  By  the 
purchase  she  created  a  separate 
estate,  so  far  as  the  purchased 
property  made  one,  and  no  principle 
of  justice  will  permit  her  to  escape 
liability  for  the  payment  of  the  pur- 
chase price." 

Where  a  married  woman  has  statu- 
tory authority  to  acquire  real  and  per- 
sonal property,  she  may  purchase  on 
credit,  and  out  of  the  right  to  purchase 
flows  the  liability  to  pay  the  price.  It 
matters  not  what  character  of  property 
she  purchases,  and  the  rule  applies  in 
case  of  purchase  of  necessaries  for 
the  family.  Tiemeyer  v.  Tumquist 
(1881)  85  N.  Y.  516,  39  Am.  Rep.  674. 

To  hold  a  married  woman  liable 
under  her  contract  for  household 
assistance,  it  must  be  established,  not 
only  that  she  agreed  to  pay  therefor, 
but  that  such  services  were  for  the 
benefit  of  her  separate  estate,  or  that 
it  was  part  of  the  alleged  contract 
that  the  compensation  should  be  a 
charge  on  such  separate  estate.  Eisen- 
lord  v.  Snyder  (1877)  71  N.  Y.  45. 

In  Hayden  v.  Bohlsen  (1886)  7  Ky. 
L.  Rep.  749,  it  is  said  that  the  wife  is 
not  authorized  by  statute  to  bind  her- 
self for  necessaries ;  the  only  authority 
is  to  bind  her  real  estate.  Therefore 
it  is  improper  to  render  a  personal 
judgment  against  her  on  her  contract 
for  necessaries.  The  mode  of  coercing 
satisfaction  of  the  debt  is  by  a  pro- 
ceeding against  her  property.  A  mem- 
orandum addition  to  the  case  states 
that  the  decision  was  reversed  by  the 
supreme  court,  but  no  such  reversal 
has  been  found. 

Where  a  married  woman  contracts 
for  necessaries  in  her  own  name, 
equity  will  charge  her  separate  estate 
for  the  debt.  Miller  v.  Brown  (1871) 
47  Mo,  504,  4  Am.  Eep.  345.  The  court 
says,  as  against  her  property,  if  it 
clearly  appears  that  the  credit  was 
solicited  by  her  for  herself  and  given 
to  her,  her  husband  being  unknown 
in  the  transaction,  it  does  not  matter 
whether  he  ought  to  have  furnished 
the  goods,  or  whether  she  could  have 
availed  herself  of  ^is  credit,  if  he  had 
any.  And  where  the  wife  is  trading 
as  a  feme  sole  with  respect  to  her 
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separate  proi>erl7;  she  may  bind  the 
estate  by  any  oral  contract. 

In  H.  Leonard  &  Sons  v.  Stowe 
(1911)  166  Mich.  681.  132  N.  W.  454, 
where  an  attempt  was  made  to  hold 
the  husband  upon  a  contract  for  fur- 
nishings sold  on  credit  of  the  wife,  the 
court  held  him  not  liable,  because  she 
had  authority  to  make  the  contract, 
and  having  made  it  on  her  own  behalf, 
it  did  not  bind  the  husband. 

In  Goodson  v.  Powell  (1911)  9  6a. 
App.  497,  71  S.  E.  765,  it  is  stated  that 
the  husband  is  not  bound  where  it 
a£9rmatiTeIy  appears  that  the  trades- 
man contracted  with  the  wife  in- 
dividually, and  extended  the  credit  to 
her  in  her  individual  capacity,  and 
that  both  parties  to  the  contract  so 
understood. 

UabUlty  deiiiad. 

A  contract  by  a  married  woman 
without  separate  estate,  for  the  sup- 
port of  her  child,  is  entirely  void  at 
law  and  in  equity.  Valentine  v.  Bell 
(1894)  66  Yt  280,  29  Atl.  251. 

In  Hubbard  v.  Bugbee  (1885)  68  Vt. 
172,  2  Atl.  594,  which  was  a  suit  upon 
notes  given  in  part  for  necessaries,  the 
court  said:  "Since  the  wife  had  no 
separate  estate  she  had  no  capacity, 
either  legal  or  equitable,  to  make  con- 
tracts chargeable  upon  it." 

And  a  contract  by  a  wife  to  pay  for 
medical  services  to  herself  and  hus- 
band does  not  relate  to  her  separate 
property,  and  such  property  is  in  no 
way  benefited  by  it,  and  she  is  there- 
fore not  bound  by  the  contract.  Buck 
V.  Haynes  (1889)  75  Mich.  397,  42  N. 
W.  949.  The  court  says  it  was  a  debt 
of  her  husband,  and  she  could  not 
become  bound  by  a  promise  to  become 
surety  for  its  payment. 

So,  under  a  statute  permitting 
married  women  to  contract  so  far  as 
necessary  or  convenient  to  the  bene- 
ficial enjoyment  of  their  separate 
property,  they  cannot  bind  themselves 
for  the  services  of  a  physician  for 
themselves  and  their  children.  Stack 
V.  Padden  (1901)  111  Wis.  42,  86  N. 
W.  568. 

A  married  woman  is  not  liable  in  an 
action  at  law  for  necessaries  pur^ 
chased  by  her  for  the  benefit  for  her- 
self and   children,   onder  a   statute 


giving  her  the  control  of  her  separate 
property  and  the  right  to  contract  and 
be  contracted  with  as  to  such  property 
in  the  same  manner  as  if  unmarried. 
Brown  v.  Thomson  (1887)  27  S.  C. 
600,  4  S.  E.  345. 

In  Howe  v.  North  (1888)  69  Mich. 
272.  37  N.  W.  21S,  which  was  an  action 
upen  an  alleged  contract  for  board  for 
defendant,  her  husband,  and  imbecile 
son,  the  court  said  the  contract  could 
not  be  enforced  against  defendant. 
The  ground  of  the  decision  was  that 
defendant  was  a  married  woman,  and 
had  no  power  to  make  contracts.  The 
court  says  it  is  true  that  under  our 
statute  a  married  woman  residing  with 
her  husband  is  held  liable  for  mer- 
chandise purchased  by  herself  on  her 
individual  credit  and  sole  agreement  to 
pay,  even  when  the  merchandise  so 
purchased  belongs  to  the  class  of 
family  necessaries  and  is  actually 
used  by  the  husband's  family  and  ia 
his  house.  This  is,  however,  where 
there  has  been  an  actual  purchase  of 
property,  the  title  of  which  passed  to 
the  wife  and  became  a  part  of  her 
separate  estate.  But  the  contract  in 
the  case  before  the  court  was  not 
a  contract  for  purchase  of  property. 
It  in  no  manner  related  to  her  sole 
property.  The  husband  was  bound  to 
provide  for  his  wife  and  family.  The 
defendant  was  a  married  woman,  and 
she  had  no  power  to  make  an  execu- 
tory contract  not  directly  connected 
*rith  her  property  or  estate.  The  court 
further  said  that  the  statute  provided 
that  a  married  woman  might  be  sued 
in  relation  to  her  sole  property  as  if 
she  werei  unmarried,  but  in  all  other 
respects  she  was  a  feme  covert.    - 

Statutes  merely  reserving  to  married 
women  their  separate  estates  do  not 
enable  them  to  contract  upon  their 
personal  account  for  necessaries,  auch 
as  medical  services  to  themselves,  but 
such  contracts  bind  only  their  hus- 
bands. Thomas  v.  Passage  (1876)  54 
Ind.  106.  In  that  case,  the  woman 
was  greatly  in  need  of  the  services 
Qf  a  physician,  which  she  could 
not  obtain  on  the  credit  of  her  hus- 
band. To  induce  the  physician  to 
attend  her,  she  promised  to  pay  him 
out  of  ber  separate  estate.    The  court 


Digitized  by  VjOOQIC 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [16  AXJt. 


Bays  if  there  ever  was  a  case  in  which 
it  would  be  justified  in  making  a  little 
law  in  order  to  uphold  and  enforce  an 
invalid  and  void  contract,  in  the  inter- 
est of  good  conscience  and  fair  deal- 
ing, this  was  the  case.  But  the  court 
says:    "We  are  not  legislators." 

h.  Necessity   of  expreat   undertaktng  to 
pay. 

Where  the  statute  merely  preserves 
to  the  wife  her  separate  estate  and 
permits  her  to  contract  with  reference 
to  it,  she  must  enter  into  an  express 
undertaking  to  bind  such  estate,  or  the 
articles  purchased  must  have  been 
beneficial  to  it,  to  establish  her 
liability. 

Alabama. — Gunn  v.  Samuel  (1858) 
33  Ala.  201;  Gayle  v.  Marshall  (1881) 
70  Ala,  522. 

Georgia.— Oliver  v.  Webb  (1912)  12 
Ga.  App.  216,  76  S.  E.  1081;  Georgia 
Grocery  Co.  v.  Branson  (1919)  24 
Ga.  App.  484,  101  S.  E.  130;  Freeman 
V.  Holmes  (1879)  62  Ga.  566;  Rushing 
V.  Clancy  (1893)  92  Ga.  769,  19  S.  E. 
711. 

rdaho.— Holt  v.  Gridley  (1900)  7 
Idaho,  418,  63  Pac.  188;  Edminston  v. 
Smith  (1907)  13  Idaho,  645,  14  L.R:A. 
(N.S.)  871,  121  Am.  St.  Rep.  294,  92 
Pac.  842. 

Kentucky.  —  Gatewood  y.  Bryan 
(1870)  7  Bush,  509;  Quisenberry  v. 
Thompson  (1897)  19  Ky.  L.  Rep."  1554, 
42  S.  W.  723. 

Maryland. — ^Koontz  v.  Nabb  (1860) 
16  Md.  554. 

Michigan.— Powers  v.  Russell  (1872) 
26  Mich.  179;  Paul  v.  Roberts  (1883) 
60  Mich.  «11,  16  N.  W.  164. 

Minnesota.  —  Flynn  v.  Messenger 
(1881)  28  Minn.  208,  41  Am.  Rep.  279, 
9-*N.  W.  789. 

MississflipL — Cook  v.  Ligon  (1876) 
64  Itfiss.  868. 

Missonri.  —  Boldwin  v.  Fowler 
(1920)  —  Mo.  App.  — ,  217  S.  W.  637. 

Nebraska.— Fulton  v.  Ryan  a920) 
,60  Neb.  9,  82- N.  W.  105. 

New  Jersey.  —  Feiner  v.  Boynton 
(1905)  73  N.  J.  L.  136,  62  Atl.  420; 
Mooney  v.  McMahon  (1912)  83  N.  J.  L. 
120,  83  Atl.  604. 

New  York.— Smith  v,  Allen  (1869) 
1  Lans.  101;  Weir  v.  Groat  (1876)  4 
Hun,  198;  Winkler  v.  Schlager  (1892) 


64-  Hun,  88,  19-  N.  Y.  Supp.  110; 
Lindholm  v.  Kane^  (1896)  92  Hun,  869, 
36  N.  Y.  Supp.  665;  Lugar  v.  Swayze 
(1892)  1  Misc.  209,  20  N.  Y.  Supp. 
886,  afiirmed  in  (1893)  2  Misc.  411,  21 
N.  Y.  Supp.  1101;  Hazard  v.  Potts 
(1903)  40  Misc.  365.  82  N.  Y.  Supp. 
246;  Speckman  v.  Foote  (1912)  138 
N.  Y.  Supp.  380;  Bradt  v.  ShuU  (1899) 
46  App.  Div.  347,  61  N.  Y.  Supp.  484; 
Grandy  v.  Hadcock  (1903)  86  App. 
Div.  173,  83  N.  Y.  Supp.  90;  Ruhl  v. 
Heintze  (1904)  97  App.  Div.  442,  89 
N.  Y.  Supp.  1031;  Valois  v.  Gardner 
(1907)  122  App.  Div.  246,  106  N.  Y. 
Supp.  808;  Re  Totten  (1910)  137  App. 
Div.  273,  121  N.  Y.  Supp.  942. 

Washington. — Butterworth  v.  Brede- 
meyer  (1913)  74  Wash.  624,  138  Pac. 
1061. 

Wisconsin. — ^Israel  v.  Silsbee  (1888) 
67  Wis.  222,  15  N.  W.  144;  Clark  v. 
Tenneson  (1911)  146  Wis.  65,  33 
L.R.A.(N.S.)  426,  130  N.  W.  895,  Ann. 
Cas.  1912C.  141. 

In  order  to  charge  a  married 
woman  under  the  statute,  for  neces- 
saries purchased  by  her,  there  must 
have  been  an  express  promise  on  her 
part  to  pay  for  them.  Powers  v. 
Russell  (Mich.)  supra. 

Since  the  passage  of  the  acts  giving 
married  women  power  to  contract,  it 
is  necessary,  in  order  to  render  a  wife 
liable  for  services  of  a  seamstress, 
that  she  expressly  agree  to  be  so 
responsible.  Flynn  v.  Messenger 
(Minn.)  supra.  Treating  services  of 
a  seamstress  as  in  tiie  nature  of 
necessaries,  the  court  held  that  a 
married  woman  could  not  be  held 
liable  therefor,  in  the  absence  of  cir- 
cumstances to  take  the  hiring  of  the 
plaintiff  out  of  the  ordinary  pre- 
sumption that  the  employment  was  in 
behalf  of  the  husband,  although  the 
wife  made  the  arrangement  and 
agreed  upon  the  amount  of  the  wiiges. 
Nothing  was  said  as  to  who  would  pay 
the  seamstress,  but  while  she  was  at 
work  the  wife  told  her  she  had  proper- 
ty of  her  own,  and  when  she  sold  some 
land  she  would  pay  her.  This  was 
held  to  be  a  mere  voluntary  promise, 
and  was  not  sufficient  to  shift  the 
obligation  of  payment  from  the  hus- 
band to  his  wife. 
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A  statute  subjecting  the  real  estate 
of  a  married  woman  to  debts  "con- 
tracted after  marriage,  on  account  of 
necessaries  for  herself  or  any  member 
of  her  family,  her  husband  included, 
as  shall  be  evinced  by  writing'  signed 
by  her  and  her  husband,"  requires  that 
the  contract  for  such  necessaries  be 
made  by  the  wife,  and  the  credit  there- 
for given  to  her.  Gatewood  v.  Bryan 
(Ky.)  supra. 

Statutes  enlarging  the  capacity  of 
married  women  to  take  and  hold 
property  do  not  enlarge  their  capacity 
to  contract,  but  operate  to  disable  the 
husband  as  to  those  rights  which,  at 
common  law,  devolved  on  him,  in  and 
to  the  property  of  his  wife.  The 
common-law  duty  of  the  husband  to 
maintain  the  wife  continues,  there- 
fore, and  purchases  by  the  wife  of 
necessaries  are  presumed  to  be  on  his 
credit,  by  his  assent  or  authority,  so 
that  her  property  is  not  liable  there- 
for, unless  the  necessaries  are  obtained 
on  her  own  credit,  and  to  the  express 
exclusion  of  the  credit  of  the  husband. 
Gayle  v.  Marshall  (Ala.)  supra. 

Equity  will  not  charge  the  separate 
estate  of  the  wife  for  medical  services 
rendered  to  her  and  the  family,  where 
they  are  ordered  by  the  husband  and 
there  is  no  evidence  of  a  contract  on 
her  part  to  pay  for  them,  although  she 
directed  members  of  her  family  to  do 
so.  Gunn  v.  Samuel  (1858)  83  Ala. 
201. 

In  Koontz  v.  Nabb  (1861)  16  Md. 
554,  where  the  note  in  suit  was  given 
for  the  purchase  price  of  a  horse,  the 
court  held  that  a  married  woman 
having  a  separate  estate  cannot  affect 
the  estate,  unless  the  obligation  sought 
to  be  enforced  presents  upon  its  face 
some  evidence  of  the  intent  to  charge 
the  estate,  or  there  is  evidence  aliunde 
to  prove  such  intent. 

In  Holt  V.  Gridley  (1900)  7  Idahok 
418,  63  Pac.  188,  which  was  an  action 
against  husband  and  wife  for  goods, 
wares,  and  merchandise  sold  to  them, 
the  court  says,  where  it  is  sought  to 
make  the  separate  property  of  a 
married  woman  liable  for  a  debt,  it 
must  be  alleged  and  proved  that  the 
debt  is  her  own,  or  made  in  behalf  of 
her  separate  estate.  The  wife  is  not 
IB  AXJt^-6i. 


personally  liable  for  the  debts  of  her 
husband,  and  neither  is  her  separate 
property.  This  decision  was  under  a 
statute  permitting  the  wife  to  become 
a  sole  trader,  and  providing  that  the 
separate  property  of  the  wife  shall  not 
be  liable  for  the  debts  of  the  husband, 
but  shall  be  liable  for  the  debts  of  the 
wife. 

In  Edminston  v.  Smith  (1907)  13 
Idaho,  645,  14  L.R.A.(N.S.)  871,  121 
Am.  St.  Rep.  294,  92  Pac.  842,  which 
was  an  action  to  recover  for  board  for 
the  wife,  and  under  the  statute  setting 
apart  a  separate  estate  to  the  wife  and 
giving  her  power  to  contract  with  re- 
spect to  it,  the  court  held  that  the  wife 
was  not  liable  unless  the  debt  was 
contracted  for  the  use  and  benefit  of 
her  separate  property,  or  was  con- 
tracted by  her  for  her  own  use  and 
benefit,  and  then  says:  The  wife  is 
entitled  to  those  necessaries  at  the 
husband's  expense,  but  if  he  neglects 
to  furnish  them  and  she  cannot  secure 
them  on  his  credit,  and  can  do  so  on 
the  faith  of  her  own  promise  to  pay  thd 
bill,  she  is  certainly  entitled  to  pro- 
cure them  in  that  manner.  If  the 
creditor  parts  with  his  goods  on  the 
faith  of  the  wife's  promise  to  pay,  he 
is  entitled  to  recover  against  her  if  the 
debt  is  not  paid.  The  court  further 
says,  if  she  cannot  be  held  for  a  debt 
of  this  kind,  a  woman  who  has  an 
improvident,  impecunious,  and  worth- 
less husband  might  be  compelled  fre- 
quently to  live  on  the  charity  of 
neighbors,  for  want  of  credit  at  the 
market  and  provision  stores.  The  law 
fully  authorizes,  and  the  interest  of 
the  wife  equally  demands,  that  she 
bind  herself  personally  for  such  neces- 
saries as  she  finds  that  she  must  bind 
herself  for,  in  order  to  obtain  them. 

The  wife  is  not  liable  unless  she 
expressly  contracts  or  signifies  that 
she  intends  that  she  herself,  and  not 
her  husband,  will  assume  the  obliga- 
tion. Oliver  v.  Webb  (1913)  12  Ga. 
App.  216,  76  S.  E.  1081. 

Where  a  man  accompanied  his  wife 
and  child  to  a  dentist  to  have  work 
done  for  both,  and  the  dentist  did  not 
know  that  she  had  a  separate  estate, 
but  evidently  gave  credit  to  the  hus- 
band, the  court  held  she  was  not  liable 
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therefor;  that  in  the  absence  of  an  ex- 
press contract  on  her  part  to  pay  the 
debt,  it  could  not  be  collected  from  her 
separate  estate.  Freeman  v.  Holmes 
(1879)  62  Ga.  656. 

In  Rushins:  v.  Clancy  (189S)  92  6a. 
769, 19  S.  E.  711,  a  married  woman  was 
held  not  liable  on  a  contract  for  board 
for  herself  and  child.  The  court  said 
it  is  true  that  under  our  law  a  married 
woman  who  has  no  separate  estate 
may,  by  express  contract,  bind  herself 
for  the  board  of  herself  and  children, 
although  she  may  have  a  husband 
living;  but  the  contract  must  be  such 
a  one  as  would  indicate  that  she  in- 
tended to  bind  herself  individually, 
and  not  her  husband.  Although  a 
woman  has  a  separate  estate,  her 
husband  is  bound  to  support  her  and 
the  children,  and  if  the  wife,  while  in 
company  with  her  husband,  makes  a 
contract  for  board  for  them,  and  it  is 
not  expressly  stipulated  that  she  is  to 
be  bound  therefor,  the  debt  is  her 
husband's,  and  not  hers;  and  this  is 
true  although  the  other  party  may 
have  intended  to  credit  her,  and  not 
the  husband. 

The  separate  estate  of  a  married 
woman  cannot,  under  the  statutes,  be 
made  liable  for  necessaries  unless 
such  is  the  agreement  at  the  time  of 
the  contract,  or  it  is  evidenced  by 
writing  showing  that  such  was  the 
contract  executed  by  her.  Quisen- 
berry  v.  Thompson  (1897)  19  Ky.  L. 
Rep.  1564,  42  S.  W.  723. 

As  to  the  question  of  extending 
credit  to  a  married  woman  upon  her 
implied  contract,  the  court  said  in  Cook 
V.  Ligon  C1877)  64  Miss.  368:  "With 
reference  to  family  supplies,  clothing, 
tuition,  and  the  like,  we  think  that, 
where  the  husband  has  property  or  an 
income  of  his  own,  the  legal  pre- 
sumption would  be  that  the  credit  was 
given  to  him ;  and,  in  order  to  hold  the 
wife  liable,  she  must  have  either  ex- 
pressly assented,  or  failed  to  object  to 
the  purchases  after  being  advised  that 
her  separate  property  was  looked  to. 
Where,  on  the  other  hand,  as  in  the 
case  at  bar,  the  wife  knows  that  the 
husband  has  no  property  which  the 
law  can  reach,  and  he  is  engaged  in  no 
business  save  attending  to  her  estate 


and  devoting  his  time  to  the  produc- 
tion of  profits,  all  of  which  must  inure 
to  her  benefit,  the  presumption  would 
be  that  she  was  aware  that  the  credit 
was  being  extended  to  herself,  rather 
than  to  him;  and  if,  under  such  cir- 
cumstances, she  bought  goods  herself, 
or  sufiFered  him  to  buy  goods  which 
she  consumed,  her  consent  that  her 
estate  should  be  bound  therefor  would 
be  implied.  We  do  not  mean  to  say 
that  tills  would  be  -a  necessary  and 
inflexible  conclusion  of  law,  but 
rather  that,  upon  the  question  of  fact 
as  to  whether  or  not  she  had  consented 
that  her  estate  Bhould>  be  bound,  these 
circumstances  would  fully  warrant  an 
affirmative  response." 

In  an  action  to  hold  the  estate  of  a 
married  woman  for  services  rendered 
in  housekeeping  and  nursing,  the 
court  held  that  there  was  an  implied 
promise  to  pay  for  the  services 
rendered  to  the  wife  herself,  but  that 
an  express  promise  must  be  shown  to 
hold  her  liable  for  those  furnished  to 
other  members  of  the  family.  Boldwin 
V.  Fowler  (1920)  —  Mo.  App.  — ,  217 
S.  W.  687. 

The  wife's  estate  cannot  be  taken, 
in  the  absence  of  her  express  agree- 
ment that  it  shall  be  bound,  until  ^ 
the  return  of  execution,  unsatisfied, 
against  her  husband.  Fulton  v.  Ryan 
(1900)  60  Neb.  9.  82  N.  W.  106. 

To  render  a  stepmother  liable  for 
services  rendered  in  the  family  by  the 
stepdaughter,  there  must  be  either  an 
express  contract  to  pay  for  them  out 
of  her  own  estate,  or  circumstances 
clearly  showing  an  assumption  on  her 
part  exclusive  of  that  of  her  husband. 
Mooney  v.  McMahon  (1912)  88  N.  J. 
L.  120,  83  Atl.  604. 

A  promissory  note  of  a  married 
woman,  given  for  goods  which  had 
been  purchased  by  her  upon  credit  for 
family  use  while  her  husband  was 
residing  and  cohabiting  with  her  and 
supporting  his  family,  is  absolutely 
void,  and  has  no  foundation  either  in 
law,  equity,  conscience,  or  good  rules, 
unless  there  is  some  special  agreement 
by  which  the  goods  are  sold  to  the 
wife  for  her  exclusive  use  upon  the 
credit  of  her  separate  estate,  and  not 
upon  the  credit  of  the  husband.   This 
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Tuling  is  pat  upon  the  ground  that  the 
title  to  the  goods  vests  in  the  husband, 
and  that  he  is  the  one  to  pay  for  them. 
Smith  V.  Allen  (1869)  1  Lans.  (N.  Y.) 
101. 

There  must  be  an  express  intent  to 
charge  the  separate  estate,  and  a 
simple  promise  to  pay  is  not  sufficient. 
Weir  V.  Groat  (1875)  4  Hun  (N.  Y.) 
198;  Baken  v.  Harder  (1875)  4  Hun 
<N.  Y.)  272. 

The  court  says  in  Weir  v.  Groat 
<N.  Y.)  supra,  that  the  wife  may,  if 
she  pleases,  charge  her  property  with 
any  debt,  but  it  is  only  when  it  bene- 
fits her  estate  that  the  intent  to 
charge  it  thereby  becomes  unneces- 
sary. In  that  case  the  wife  was  held 
not  liable,  because  there  was  no 
express  contract  to  charge  her  estate, 
although  the  evidence  showed  that 
the  merchant  of  whom  the  goods  were 
bought  refused  to  trust  the  woman's 
husband,  and  so  told  her  in  a  conversa- 
tion in  which  she  said  she  would  be 
responsible  for  everything.  In  the 
statement  of  the  case,  as  reported,  in 
addition  to  her  assertion  that  she 
would  be  responsible,  it  is  said  that 
she  promised  to  pay  the  debt  after  it 
was  made.  The  court  said  in  the 
course  of  the  opinion:  "In  order  to 
charge  her  estate,  therefore,  she  must 
express  such  intention  in  her  contract. 
This  she  has  not  done..  The  respond- 
ent labors  under  the  false  idea  that 
such  intention  may  be  inferred  from 
her  simple  promise  to  pay.  That  would 
destroy  the  only  distinction  now  re- 
maining between  the  contracts  of  a 
married  and  unmarried  female.  No 
case  goes  to  that  extent." 

If  the  wife,  in  hiring  household 
help,  acts  as  agent  for  the  husband, 
she  is  not  personally  liable  on  the 
contract  Winkler  v.  Schlager  (1892) 
64  Hun,  88,  19  N.  Y.  Supp.  110. 

To  charge  the  wife  for  neceasaries, 
it  must  appear  that  she  undertook  to 
become  liable  and  that  the  goods  were 
sold  on  her  credit.  Lindholm  v.  Kane 
(1895)  92  Hun,  869,  36  N.  Y.  Supp. 
665. 

In  Lugan  v.  Swayze  (1892)  1  Misc. 
209,  20  N.  Y.  Supp.  885,  where  the 
contract  was  for  decorating  the  flat 
where  the  family  lived,  the  court  said 


the  wife  is  not  liable  where  she  con- 
tracts as  a  married  woman,  and  not 
individually.  And,  in  affinning  the 
judgment,  the  court  in  (1893)  2  Misc. 
411,  21  N.  Y.  Supp.  1101,  says:  "As 
far  as  we  are  able  to  see  from  the 
return,  there  is  nothing  to  distinguish 
this  case  from  any  other  where  the 
wife,  as  part  of  her  family  duties, 
superintends  and  looks  after  the 
family  home,  seeing  that  it  is  kept  ip 
order  and  suitable  for  a  family  resi- 
dence. If  the  defendant  could  be  held 
personally  liable  in  this  action,  there 
is  nothing  to  hinder  any  tradesman 
from  holding  the  wife  liable  for 
everything  pertaining  to  the  house- 
hold which  she  directs  to  be  done,  and 
she  would  be  liable  for  the  hire  of  the 
household  servants,  who  are  always 
under  her  direction  and  selection." 

The  wife  is  not  liable  for  medical 
services  furnished  the  family  unless 
in  the  first  instance  she  pledged  her 
personal  credit  to  pay  for  them. 
Hazard  v.  Potts  (1903)  40  Misc.  365, 
82  N.  Y.  Supp.  246. 

The  mere  fact  that  the  wife  orders 
the  supplies,  and  that  the  bills  are 
sent  to  her,  is  not  enough  to  charge 
her  personally.  Speckman  v.  Foote 
(1912)  188  N.  Y.  Supp.  380.  In  that 
case  it  was  ruled  that,  while  a  wife 
may  by  agreement  charge  herself 
personally  for  necessaries  purchased 
by  her  for  the  family^while  living  with 
her  husband,  the  presumption  is  that 
such  purchases  were  made  by  her  as 
agent  of  the  husband,  and  that  he 
alone  is  liable;  so,  where  the  proof 
goes  only  to  the  extent  of  the  show- 
ing that  the  wife  came  to  plaintiff's 
store  and  ordered  groceries,  that  they 
were  delivered  to  her  home  and  the 
bills  sent  to  her,  and  that,  when  plain- 
tiff asked  the  husband  for  payment,  he 
replied  that  his  wife  said  she  had  no 
money  yet,  and  the  plaintiff  would  have 
to  wait — ^it  was  held  that  the  wife  was 
not  liable  personally  for  the  debt,  and, 
the  husband  being  primarily  liable,  an 
oral  promise  to  pay  made  by  the  wife 
after  the  debt  was  incurred  would  be 
merely  a  promise  to  pay  the  debt  of 
another,  and  not  binding  upon  her. 

The  wife  is  not  liable  for  rent  unless 
she  expressly  agrees  to  become  liable 


Digitized  by 


Google 


852 


AMERICAN  LAW  REPORTB,  ANNOTATED. 


[15  A.L.II. 


for  it.  Grandy  v.  Hadcock  (1908)  86 
App.  Div.  173,  83  N.  Y.  Supp.  90. 

Nor  for  room  and  board  furnished 
herself  and  family,  unless  she  ex- 
pressly agrees  to  pay  for  them.  Ruhl 
V.  Heintze  (1904)  97  App.  Div.  442,  89 
N.  Y.  Supp.  1031. 

The  mere  fact  that  the  wife  tells 
the  merchant  that  she  has  property  is 
not  sufficient  to  charge  her  person- 
ally for  the  necessaries  purchased  by 
her.  Valois  v.  Gardner  (1907)  122 
App.  Div.  245,  106  N.  Y.  Supp.  808. 

An  agreement  by  a  married  woman 
to  pay  for  board  and  medical  services 
for  herself  need  not  be  shown  by 
direct  evidence,  but  may  be  gathered 
from  the  surrounding  circumstances, 
and  it  is  sufficient  that,  upon  pres- 
entation of  the  bill  to  the  wife,  she 
makes  payment  upon  it.  Re  Totten 
(1910)  137  App.  Div.  273,  121  N.  Y. 
Supp.  942. 

In  Butterworth  v.  Bredemeyer 
(1913)  74  Wash.  524,  133  Pac.  1061, 
the  court  said  it  is  not  denied  that  an 
express  promise  of  a  wife  to  pay  for 
expenses  of  her  husband  would  create 
a  primary  liability  against  her,  but 
that  nothing  less  than  an  express 
promise  will  do  so. 

A  married  woman  is  not  liable  for 
board  of  herself  and  children  unless 
she  expressly  makes  the  claim  charge- 
able upon  her  separate  estate. 
Israel  v.  Silsbee  (1883)  67  Wis.  222. 
15  N.  W.  144- 

A  married  woman  is  not  person- 
ally liable  for  artificial  teeth  pur- 
chased by  her  for  her  own  use, 
although  she  has  always  attended  to 
the  dental  affairs  of  herself  and  her 
children,  and  paid  the  bills,  and  the 
dentist  who  made  the  teeth  never  had 
any  dealing  with  her  husband,  where 
there  is  nothing  to  show  that  she  made 
the  payments  out  of  her  separate 
estate.  The  ruling  is  placed  upon  the 
ground  that  artificial  teeth  are  neces- 
saries which  it  was  the  husband's  duty 
to  furnish  to  the  wife,  and  that  it  was 
established  that  the  defendant  was 
acting  under  the  authority  of  the 
husband,  and  therefore  no  independent 
contract  on  her  part  to  pay  for  them 
was  shown.  Clark  v.  Tenneson  (1911) 
^46  Wis.  65,  33  L.R.A.(N.S.)  426,  130 

W.  895,  Ann.  Cas.  1912C,  141, 


If  the  necessaries  are  expressly 
sold  on  credit  to  the  wife,  and  she 
agreed  to  pay  for  them,  she  is  liable 
on  her  contract.  Paul  v.  Roberta 
(1883)  60  Mich.  611,  16  N.  W.  164. 

Where  the  goods  were  charged  to 
the  husband  at  the  time  of  purchase, 
and  the  wife  did  not  agree  to  become 
personally  responsible  for  the  price, 
she  is  not  liable.  Bradt  v.  Shull 
(1899)  46  App.  Div.  847,  61  N.  Y. 
Supp.  484. 

Under  the  New  York  law,  a  wife  is 
not  liable  for  necessaries  unless  by 
express  agreement  she  charges  herself 
personally,  or  exceeds  her  authority  as 
agent  of  her  husband.  Mettler  v. 
Snow  (1916)  90  Cmin.  690,  98  Atl.  322, 
Ann.  Cas.  1917C,  678. 

FnnerBl  expenies. 

There  are  a  few  cases  dealing  with 
funeral  expenses,  which  seem  to  be  an 
exception  to  the  rule  requiring  an  ex- 
press promise  .  to  bind  the  separate 
estate.  These  cases  are  noticed  here, 
not  for  the  purpose  of  giving  an 
exhaustive  collection  of  the  cases 
dealing  with  the  liability  of  a  married 
woman  for  funeral  expenses,  but 
simply  to  call  attention  to  the  fact 
that  in  such  cases  such  an  exception 
has  been  made. 

In  Carpenter  v.  Hazelrigg  (1898) 
103  Ky.  538,  45  S.  W.  666,  it  is  stated 
that,  if  the  husband  fails  to  pay  the 
doctors'  bills  and  funeral  expenses  of 
his  wife,  her  estate  is  liable  therefor. 
The  ground  of  this  liability  is  not 
stated,  but  possibly  is  based  upon 
special  statute. 

And  a  similar  situation  appears  in 
Brand  v.  Brand  (1901)  109  Ky.  721, 
60  S.  W.  704,  and  Ketterer  v.  Nelson 
(1911)  146  Ky.  7,  37  1,.R.A.(N.S.)  754» 
141  S.  W.  409. 

In  Towery  v.  McGaw  (1900)  22  Ky. 
L.  Rep.  155,  56  S.  W.  727,  982,  it 
appeared  that  the  statute  made  the 
wife's  estate  liable  for  the  debts  and 
liabilities  contracted  by  her,  and  the 
court,  after  remarking  that  the  statute 
seems  to  contemplate  that  the  funeral 
expenses  shall  be  chargeable  against 
her  estate,  said  the  ultimate  responsi- 
bility for  such  expenses  rests  there. 

In  Fogg  V.  Holbrook  (1895)  88  Me. 
169,   33  L.R.A.  660,  33  Atl.  792,  the 
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court  says  the  law  implies  a  promise, 
from  the  pecuniary  necessaries  of  the 
situation,  that  the  funeral  expenses 
shall  be  paid  out  of  the  estate. 

So,  in  Gould  v.  Moulahan  (1896)  53 
N.  J.  Eq.  341,  33  Atl.  483;  Re  Smith 
(1896)  18  Misc.  141,  41  N.  Y.  Supp. 
1093. 

But  in  Bowen  v.  Daugherty  (1915) 
168  N.  C.  242,  84  S.  E.  265,  Ann.  Cas. 
1917B,  1161,  which  involved  the  ques- 
tion of  liability  for  the  wife's  funeral 
expenses,  the  court  said,  notwith- 
standing the  statute,  in  the  absence  of 
express  promise  and  of  any  evidence 
tending  to  show  that  credit  was  given 
to  her,  or  of  any  facts  or  circum- 
stances to  make  her  exclusively  and 
primarily  liable  under  the  general 
equitable  principles  of  indebitatus 
assumpsit,  there  is  no  reason  for 
imputing  the  debt  of  the  husband  to 
the  wife. 

V.  lAaiility    under    statutea    permttting 
contracts  'oa  if  sole. 

The  New  Jersey  Statute  of  1875 
provided  that  a  married  woman  shall 
have  the  right  to  bind  herself  by  con- 
tract in  the  same  manner  and  to  the 
same  extent  as  though  she  was  un- 
married, and  under  this  statute  the 
court  held  that,  while  she  may  assume 
the  responsibility  of  debts  for  neces- 
saries, to  fasten  upon  her  such  a 
liability  it  must  appear  affirmatively 
that  she  made  the  purchase  upon  her 
individual  credit.  There  must  be 
either  a  special  contract  on  her  part 
to  pay  out  of  her  separate  estate,  or 
the  circumstances  must  be  such  as  to 
show  clearly  that  she  assumed  in- 
dividual responsibility  for  payment, 
exclusive  of  the  liability  of  her  hus- 
band. 

Under  the  Massachuetts  statute,  if 
a  married  woman  purchases  personal 
property  on  her  own  credit,  though  the 
goods  may  be  delivered  to  the  matri- 
monial residence,  she  binds  herself 
personally  to  pay  for  them.  And  it  is 
sufficient  to  charge  her  for  furniture 
purchased  that  she  directed  the 
merchant  to  charge  it  to  her  account. 
Caldwell  V.  Blanchard  (1906)  191 
Mass.  489,  77  N.  E.  1036. 

Under  a  statute  providing  that  all 


legal  disabilities  of  married  women  to 
make  contracts  are  hereby  abolished, 
a  married  woman  may  contract  for 
necessary  wearing  apparel  for  herself 
and  children,  and  bind  her  estate  and 
her  separate  property  thereby.  Arnold 
V.  Engleman  (1885)  103  Ind.  512,  3 
N.  E.  288. 

Under  the  Indiana  statute,  a  woman 
may  contract  for  the  necessaries  which 
her  husband  is  bound  to  furnish  her, 
and  if  she  promises  to  pay  for  the 
same,  and  they  are  furnished  upon  her 
credit,  she  is  liable  therefor.  Nelson 
V.  Spaulding  (1894)  11  Ind.  App.  453, 
89  N.  E.  168. 

A  statute  conferring  upon  a  married 
woman  power  to  contract  in  her  owd 
name  in  all  matters  having  relation  to 
her  sole  and  separate  property,  in  the 
same  manner  as  if  she  were  un- 
married, does  not  confer  upon  her 
power  to  contract  verbally  for  neces- 
saries so  as  to  bind  her  separate 
estate,  in  case  her  husband  is  in- 
solvent. As  a  reason  why  the  woman 
cannot  bind  herself  under  such  stat- 
ute, the  court  says,  if  she  can,  the 
tradesman  can  never  sue  the  husband 
nor  recover  a  cent  from  him  on  ac- 
count of  the  claim,  and  if  she  should 
lose  her  property,  and  he  become 
wealthy,  he  would  go  scot-free.  There 
could  be  nothing  devised  more  likely 
to  promote  idleness  and  vice  than  a 
statute  thus  offering  a  premium  to 
worthless  husbands  to  refrain  from 
all  effort  to  gain  support  for  their 
families,  and  to  appropriate  what  they 
might  casually  pick  up  to  their  own 
private  indulgencies.  Schneider  v. 
Garland  (1882)  1  Mackey  (D.  C.)  350. 

In  Dobbins  v.  Thomas  (1905)  26 
App.  D.  C.  157,  which  was  an  action 
against  a  married  woman  for  the  price 
of  some  furniture  and  supplies  de- 
livered to  her  in  exchange  for  prop- 
erty, the  court  said  in  argument,  con- 
cerning the  statute  providing  that  the 
husband's  liability  for  necessaries 
contracted  for  her  should  continue  as 
at  common  law,  that  she  could  not  re- 
lieve herself  of  liability  by  showing 
that  the  articles  were  in  fact  neces- 
saries. That  the  statute  did  not  un- 
dertake to  provide  that  she  should  not 
render  herself  liable  for  necessaries 
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when  contracted  for  by  her  inde- 
pendently of  her  husband,  and  with 
reference  to  her  separate  estate,  but 
merely  that  in  such  cases  the  husband 
should  be  relieved  of  liability  there- 
for. 

New  York  Laws  1896,  chap.  272,  § 
21,  provides  that  a  married  woman  has 
all  the  rights  in  respect  to  property, 
real  or  personal,  and  the  acquisition, 
use,  enjoyment,  and  disposition  there- 
of,  and  to  make  contracts  in  respect 
thereto,  and  be  liable  on  such  com 
tracts,  as  if  she  were  unmarried. 
Under  this  statute  the  wife  was  held 
liable  for  the  material  and  services 
used  in  constructing  a  dress  for  her- 
self, although  the  court  says  that  the 
jury  might  properly  have  found  that 
she  was  directly  liable  under  her  con- 
tract. It  is  intimated  that  an  express 
promise  by  a  married  woman  to  pay 
for  necessaries  bought  by  her  is  not 
necessary  to  charge  her  separate  prop- 
erty, the  court  saying:  "It  appears 
that  the  defendant  is  a  married 
woman  living  with  her  husband,  and 
the  principal  point  urged  by  the  de- 
fendant upon  this  appeal  is  that,  the 
dress  ordered  by  the  defendant  being 
in  the  nature  of  a  necessity,  the  hus- 
band was  presumptively  liable  for  the 
materials  furnished  and  the  services 
rendered  in  making,  and  that  the  de- 
fendant could  not  be  charged  there- 
with, except  by  an  exprwss  promise  on 
her  part  to  pay  therefor.  This  con- 
tention is  not  well  founded.  While  an 
action  may  be  maintained  against  a 
husband,  under  certain  circumstances, 
for  goods  sold  or  services  rendered  to 
the  wife,  an  action  of  that  character 
may  be  brought  directly  against  a 
married  woman.  Mayer  v.  Lithauer 
(1899)  28  Misc.  171,  58  N.  Y.  Supp. 
1064. 

Under  the  Act  of  1896,  a  married 
woman  is  not  liable  for  medical  serv- 
ices rendered  herself  and  her  children 
upon  her  request,  where  there  is  no 
express  contract  making  her  so  liable. 
Richards  v.  Young  (1903)  84  N.  Y. 
Supp.  265. 

Where  the  goods  are  bought  under 
an  express  promise  to  pay  for  them, 
and  an  assurance  of  the  possession  of 
separate  property,  it  is  not  necessary 


that  they  shall  be  expressly  charged 
upon  the  separate  estate.  Von  Mallen 
V.  Fuhrmann  (1890)  66  Han,  402,  9 
N.  Y.  Supp.  878.  The  court  says,  when 
a  married  woman  buys  proper^,  she 
benefits  her  estate  by  the  addition  of 
the  amount  of  purchase,  and  she  is 
obliged  to  pay  for  the  purchase  for 
that  reason. 

A  married  woman  may  render  her- 
self liable  for  medical  services  by  ex- 
press agreement.  Re  Smith  (1896)  18 
Misc.  140,  41  N.  Y.  Supp.  1093. 

Where  the  statute  permits  the  wife 
to  contract  as  freely  as  if  she  were 
unmarried,  she  is  liable  for  neces- 
saries if  she  purchases  the  articles  in 
her  own  name  and  on  her  own  credit. 
Lipinsky  v.  Revell  (1914)  167  N.  C. 
508,  83  S.  £.  820. 

Where  a  wife  may  make  contracts 
and  sue  and  be  sued  as  a  single 
woman,  she  may  charge  her  estate 
with  liability  upon  a  contract  for 
board  and  nursing.  Hardiman  v. 
Crick  (1909)  131  Ky.  358,  183  Am.  St. 
Rep.  248, 116  S.  W.  236. 

Under  a  statute  providing  that 
every  married  woman  shall  have  the 
same  rights  and  remedies,  and  shall 
be  subject  to  the  same  liabilities  in 
relation  to  property  held  by  her  in  her 
own  right,  as  if  she  were  unmarried, 
and  may  make  contracts  and  sue  and 
be  sued  as  if  she  were  unmarried,  a 
contract  made  by  her  for  medical  serv- 
ices for  her  husband  is  enforceable. 
Parsons  v.  McLane  (1887)  64  N.  H. 
478,  13  Atl.  588. 

In  Byrnes  v.  Rayner  (1895)  84  Hun, 
199,  32  N.  Y.  Supp.  542,  which  was 
an  action. to  hold  the  husband  liable, 
the  court  said  that  under  the  Act  of 
1884,  giving  a  married  woman  the 
power  to  contract  as  if  sole,  when  she 
avails  herself  of  the  privilege  of  mak- 
ing an  express  contract  in  her  own 
name  for  board  for  herself  and  hus- 
band, she  will  no  longer  be  deemed  as 
acting  for  her  husband  in  procuring 
such  support,  and  will  bind  only  her- 
self. 

A  married  woman  is  liable  for 
jewelry  purchased  for  her  own  use,  if 
she  directs  it  to  be  charged  to  her. 
Diclfinson  v.  Ensign  (1890)  120  N.  Y. 
660,  26  N.  K  6. 
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Upholding  the  validity  of  a  married 
woman's  contract  for  medical  services 
rendered  her  after  being  abandoned 
by  her  husband,  the  court  said,  in 
Carstens  v.  Hanselman  (1886)  61 
Mich.  426,  1  Am.  St.  Rep.  606,  28  N. 
W.  169 :  "Our  statutes,  before  we  had 
any  law  enlarging  the  business  rights 
of  married  women,  contained  liberal 
provifcioDS  to  enable  women  who  were 
deserted  to  act  for  themselves.  Since 
their  rights  have  been  put  under  their 
own  control,  they  have  had  general 
power  to  contract  concerning  their 
own  property,  and  have  been  author- 
ized to  sue  singly  for  all  causes  of 
action,  and  to  be  sued  separately  for 
all  their  torts.  Their  power  to  make 
any  kind  of  purchases  on  their  own 
credit  has  been  fully  recognized. 
.  .  .  And  while  they  have  not  a  gen- 
eral power  to  make  agreements  of  all 
kinds,  we  think  they  must  necessarily 
.  be  able  to  make  contracts  concerning 
what  it  is  essential  for  their  safety 
and  security  for  them  to  procure. 
.  .  Where  a  husband  utterly 
deserts  his  wife,  it  would  be  a  cruel 
rule  for  her  if  she  cannot,  in  his  ab- 
sence at  least,  or  in  his  presence  if 
he  does  not  himself  provide  for  her, 
make  a  binding  agreement  for  any 
necessary,  whether  articles  to  be  pur- 
chased or  professional  help,  without 
becoming  a  public  charge." 

In  Wilder  v.  Brokaw  (1910)  141 
App.  Div.  811,  126  N.  Y.  Supp.  982,  it 
is  held  that  a  wife  living  apart  from 
her  husband  may  bind  herself  by  a 
contract  for  necessaries,  the  question 
being  merely  as  to  whether  credit  was 
extended  to  her,  or  to  her  husband, 
and  where  the  evidence  is  conflicting 
on  that  question,  it  should  be  sub- 
mitted to  a  jury. 

yi.  statutes  authoTHMng  cowtraota  for 
necessaries. 

Under  the  New  York  Act  of  1860, 
the  estate  of  the  married  woman  is 
liable  for  all  necessaries  purchased  by 
her  for  the  benefit  x>t  herself  -  and 
children.  Covert  v.  Hughes  (1876)  8 
Hun  (N.  Y.)  805. 

Where  a  woman  living  apart  from 
her  husband  has  property  of  her  own, 
an  agreement  specifically  to  charge  Her 
separate  estate  for  services  of  a  seam- 


stress is  not  necessary  to  render  her 
liable  in  an  action  at  law  for  work  and 
labor,  if  the  surrounding  circum- 
stances are  such  as  to  lead  to  the  in- 
evitable conclusion  that  such  was  her 
intention.  Conlin  v.  Cantrell  (1876) 
64  N.  Y.  217.  In  the  lower  court,  how- 
ever, it  was  ruled  that  the  case  came 
directly  within  the  terms  of  a  statute 
which  makes  the  separate  property  of 
the  married  woman  liable  for  such 
debts  of  her  husband  as  may  be  con- 
tracted by  her  as  his  agent,  for  the 
support  of  herself  and  children. 
(1875)  51  How,  Pr.  812. 

But  the  wife  is  not  personally  liable 
under  the  Act  of  1860  for  necessaries 
bought  by  her  as  agent;  for  the  hus- 
band. Strong  V.  Moul  (1889)  51  Hun, 
644,  22  N.  Y.  S.  R.  762,  4  N.  Y.  Supp. 
299. 

The  statute  providing  that  the  sep- 
arate estate  of  a  married  woman  will 
not  be  liable  for  her  husband's  debts, 
except  such  debts  as  may  have  been 
contracted  for  the  support  of  herself 
or  children,  by  her  as  his  agent,  was 
not  intended  to  make  the  wife  liable 
for  all  necessaries  purchased  by  her 
as  agent  for  the  husband.  Demott  v. 
McMullen  (1869)  8  Abb.  Pr.  N.  S.  335. 
The  court  says:  "If  it  can  be  held 
liable  for  the  purchases  proved  to 
have  been  made  in  this  instance,  the 
separate  estate  of  every  married 
woman  may  be  held  liable  for  every 
item  of  family  expense  which  the  hus- 
band should  direct  or  allow  the  wife 
to  supply  on  his  credit.  In  this  man- 
ner the  whole  burden  of  family  sup- 
port could  be  shifted  from  the  hus- 
band to  the  wife,  and  a  designing  hus- 
band would  thus  not  only  be  enabled 
to  impose  upon  the  wife  burdens  from 
which  the  policy  of  the  law  has  at  all 
times  protected  her,  but  to  destroy  her 
separate  estate,  in  case  it  is  not  too 
large  to  be  overcome  in  that  way. 
This  is  so  contrary  to  the  policy  pur- 
sued by  the  law-making  power  of  this 
state  during  the  last  twenty  years 
that  I  cannot  believe  the  legislature 
of  1860  intended  to  effect  any  surh 
result."  The  court  suggested  that  the 
intention  was  to  make  her  liable  for 
the  necessaries  purchased  by  the  hus- 
band as  her  agent. 
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If  the  sale  is  made  to  the  wife,  and 
not  to  the  husband,  she  is  not  liable 
under  the  Act  of  1860,  and  the  mere 
fact  that  she  promises  to  pay,  without 
expressly  charging  the  debt  on .  her 
separate  estate,  is  not  sufficient  to 
render  her  liable,  Salmon  v.  McEnany 
(1880)  23  Hun  (N.  Y.)  87. 

The  mere  fact  that  the  wife  has  the 
account  opened  in  her  name  is  not 
sufficient  to  hold  her  liable.  Kegney 
V.  Ovens  (1888)  18  N.  Y.  S.  R.  482,  2 
N.  Y.  Supp.  319. 

VII.  statutes    charging    necessaries    on 
estates  of  both  husband  and  wife. 

An  early  statute  in  Iowa  made 
household  expenses  a  charge  upon  the 
property  of  both  husband  and  wife. 
Under  this  statute  it  has  been  held 
that  the  wife  is  liable  for  the  price  of 
an  organ  purchased  for  family  use. 
Frost  V.  Parker  (1884)  65  Iowa,  178, 
21  N.  W.  507. 

Also  for  a  piano.  Smedley  v. 
Felt  (1875)  41  Iowa,  588.  Also 
for  kitchen  furnishings  (Finn  vv. 
Rose  (1861)  12  Iowa,  565)  and  sew- 
ing machines  (Farrar  v.  Emery  (1879) 
52  Iowa,  725,  3  N.  W.  50).  For  stoves 
and  fuel.  McDaniels  v.  McClure 
(1909)  142  Iowa,  370,  134  Am.  St.  Rep. 
424,  120  N.  W.  1031. 

She  may  be  liable  for  jewelry. 
Neasham  v.  McNair  (1897)  103  Iowa, 
695,  38  L.R.A.  847,  64  Am.  St.  Rep. 
202,  72  N.  W.  773.  But  see  Hyman 
V.  Harding  (1896)  162  IlL  357,  44 
N.  E.  754,  to  the  contrary.  She  may 
be  liable  for  rent.  Houghteling  v. 
Walker  (1900)  100  Fed.  253;  Straight 
v.  McKay  (1900)  15  Colo.  App.  60, 
60  Pac.  1106.  And  for  medical  serv- 
ices. Murdy  v.  Sykles  (1897)  101 
Iowa,  549,  63  Am.  St.  Rep.  411,  70 
N.  W,  714;  Mueller  v.  Kuhn  (1895) 
59  111.  App.  353;  May  v.  Smith  (1872) 
48  Ala.  485. 

But  the  liability  does  not  include 
money  advanced  to  the  husband  to 
pay  family  expenses.  Sherman  v. 
King  (1879)  51  Iowa,  182,  1  N.  W. 
441;  Davis  v.  Ritchey  (1881)  55  Iowa, 
719,  8  N.  W.  669. 

The  wife  continues  liable,  notwith- 
standing the  husband's  discharge  in 
bankruptcy.  Jones  v.  Glass  (1878)  48 
Iowa,  345. 


The  statute  making  family  expenses 
a  charge  against  the  wife  does  not 
render  her  liable  for  her  husband's 
board.  Vose  v.  Myott  (1909)  141 
Iowa,  506,  21  L.R.A.(N.S.)  277,  120 
N.  W.  68.  The  court  says,  through 
all  the  cases,  there  is  traceable  an 
effort  to  confine  the  term  "family  ex- 
penses" to  obligations  incurred  for 
something  which  is  intended,  nom- 
inally at  least,  for  the  use  and  com- 
fort of  the  collection  or  personality 
which  we  speak  of  as  a  family,  or  for 
the  use  of  some  member  of  the  family, 
as  distinguished  from  individual  or 
personal  expenses  not  contributing  to 
family  convenience,  enjoyment,  or 
comfort. 

Since  this  annotation  is  confined  to 
the  liability  of  the  wife  for  neces- 
saries, the  general  question  of  what 
are  or  are  not  necessaries  is  not  with- 
in its  scope.  One  phase  of  that  ques- 
tion, viz.,  as  to  articles  or  services  for 
husband  personally,  is  considered  in  ' 
the  annotation  in  13  A.L.R,  1396. 

The  Iowa  statute  has  been  adopted 
in  several  other  states,  and  in  Kosanke 
V.  Kosanke  (1917)  137  Minn.  115,  162 
N.  W.  1060,  it  was  held  that  the  stat- 
ute making  husband  and  wife  jointly 
and  severally  liable  for  all  necessary 
household  articles  and  supplies  fur- 
nished to  and  used  by  the  family  does 
not  change  the  primary  liability  of 
the  husband. 

To  charge  the  wife,  her  contract  to 
pay  must  be  express.  Chester  v. 
Pierce  (1885)  33  Minn.  370,  23  N.  W. 
539. 

Under  the  Washington  statute  con- 
taining a  similar  provision,  the  wife 
is  liable  for  the  hospital  charges  and 
medical  expenses  of  the  husband  dur- 
ing his  last  illness,  although  he  re- 
sided in  another  state  at  the  time,  if 
the  family  relation  had  not  been  sev- 
ered. Russell  V.  Graumann  (1905)  40 
Wash-  667,  82  Pac.  998,  5  Ann.  Cas.  830. 
Under  the  Colorado  statute  to  sim- 
ilar effect,  the  wife  is  liable  for  em- 
ployment of  domestic  service.  Per- 
kins V.  Morgan  (1906)  36  Colo.  360,  85 
Pac.  640. 

And  for  wearing  apparel  purchased 
by  the  husband  for  his  own  use,  if 
they  are  living  together  as  a  family. 
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Oilman  v.  Matthews  (1904)  20  Colo. 
App.  170,  77  Pac.  366. 

But  in  O'Brien  v.  Galley-Stockton 
Shoe  Co.  (1917)  65  Colo.  70,  173  Pac. 
544,  it  was  held  that,  if  supplies  for 
children  were  purchased  by  the  wife 
after  she  had  left  the  husband,  he 
was  not  liable  under  the  statute, 
thereby  implying  that  the  sole  liabil- 
ity rested  upon  her. 

The  statute  applies  only  to  family 
expenses.  Straight  v.  McKay  (1900) 
16  Colo.  App.  60,  60  Pac.  1106. 

And  is  not  retroactive.  Kelly  v. 
Canon  (1896)  6  Colo.  App.  466, 41  Pac. 
883. 

In  Hyman  v.  Harding  (1896)  162 
IlL  357,  44  N.  E.  754,  where  the  action 
was  against  the  husband  for  a  ring 
purchased  by  the  wife,  the  court  held 
that  the  term  "expenses  of  the  family" 
is  not  synonymous  with  necessaries, 
which  may  be  personal  and  individual 
as  well  as  for  the  family.  The  stat- 
ute does  not  include  private  or  in- 
dividual expenses  which  do  not  affect 
the  collective  body  of  persons,  under 
one  head,  constituting  a  household  or 
family. 

Ths  wife  is  not  liable  for  the  care 
of  a  drunken  husband  with  whom  she 
is  not  living.  Featherstone  v.  Chapin 
(1901)  93  IlL  App.  223.  The  court 
says,  to  warrant  a  recoveir.  it  must 
appear  there  was  a  family  in  fact  at 
the  time  the  services  were  rendered. 

The  statute  imposes  personal  liabil- 
ity. Hayden  v.  Rogers  (1887)  22  III. 
App.  657. 

In  Mandel  Bros.  v.  Ringstrom 
(1914)  189  111.  App.  564,  which  was 
an  action  against  the  husband,  the 
court  says  a  statute  relating  to  fam- 
ily expenses  enlarges  the  liability  of 
husband  and  wife,  either  jointly  or 
severally,  and  such  liability  is  not  de- 
pendent upon  an  authorization  of  the 
person  sought  to  be  held. 

In  Mandel  Bros.  v.  Simpson  (1910) 
67  Misc.  386,  122  N.  Y.  Supp.  397,  the 
court  says  that,  although  the  Illinois 
statute  made  both  husband  and  wife 
liable  for  family  necessaries,  the  New 
York  court  would  not  hold  the  wife 
liable  unless  it  appeared  that  she  ex- 
pressly contracted  that  she  should  be 
so,  since  the  Illinois  statutes  were  not 
enforceable  in  New  York. 


Under  the  Oregon  statute,  which  is 
similar  to  that  in  Iowa,  the  wife  is 
not  liable  for  an  account  stated 
against  her  husband  for  the  family 
expenses,  if  she  had  not  consented 
to  it.  The  reason  for  this  rule  is  that 
the  creditor  is  not  likely  to  enforce 
the  wife's  liability  under  the  statute, 
but  her  husband's  contract,  to  which 
she  was  not  party.  Holmes  v.  Page 
(1890)  19  Or.  232,  23  Pac.  961. 

Although  the  statute  makes  family 
expenses  chargeable  upon  both  the 
husband  and  wife,  the  wife's  liability 
for  gpods  bought  by  the  husband  is 
limited  to  the  original  account,  and 
does  not  extend  to  a  npte  given  by 
him  for  the  amount  due.  Dale  v.  Mar- 
vin (1915)  76  Or.  528,  148  Pac.  1116, 
1151,  Ann.  Cas.  1917C,  657. 

Under  the  Utah  statute,  both  hus- 
band and  wife  are  liable  for  indebted- 
ness for  family  expenses  incurred  by 
either.  Berow  v.  Shields  (1916)  48 
Utah,  270,  159  Pac.  688. 

Viii.  Special    atatutory    provtalon». 

The  Nebraska  statute  provides  that 
all  property  of  a  married  woman,  not 
exempt  by  law  from  sale  and  execu- 
tion or  attachment,  shall  be  liable  for 
the  payment  of  all  debts  contracted 
for  necessaries  furnished  the  family, 
after  execution  against  her  husband 
for  such  indebtedness  has  been  re- 
turned unsatisfied.  Under  this  stat- 
ute it  is  held  that  she  is  a  surety,  and 
must  have  her  day  in  court  before 
judgment  can  go  against  her  property, 
and  the  court  said  that  she  might 
show  in  defense  that  the  goods  were 
sold  on  the  exclusive  credit  of  the 
husband.  George  v.  Edney  (1893)  36 
Neb.  604,  54  N.  W.  986;  Small  v.  San- 
dall  (1896)  48  Neb.  318,  67  N.  W.  156. 

The  statute  is  not  unconstitutional. 
Noreen  v.  Hansen  (1902)  64  Neb.  858, 
90  N.  W.  937. 

If  the  judgment  fails  to  show  that 
it  was  rendered  for  necessaries,  the 
shield  of  the  statute  may  be  raised  at 
any  time'  before  sale  of  the  wife's 
property.  Scott  v.  House  (1913)  93 
Neb.  325,  140  N.  W.  631. 

The  Missouri  statute  provides  thai 
the  wife's  property  shall  be  subject  to 
execution  for  any  debt  or  liability  of 
her  husband  created  for  necessaries 
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for  the  wife  or  family.  Bedsworth  v. 
Bowman  (1890)  104  Mo.  44,  15  S.  W. 
990;  Gabriel  v.  Mullen  (1888)  30 
Mo.  App.  464. 

The  California  statute  provides  that 
the  separate  property  of  the  wife  is 
liable  for  her  own  debts,  but  not  for 
her  husband's  debts,  provided  that  it  is 
liable  for  the  payment  of  debts  con- 
tracted by  the  husband  for  necessaries 
of  life  furnished  to  them,  or  either  of 
them,  while  they  are  living  together, 
with  the  exception  that  the  statute 
shall  not  apply  to  separate  property 
held  by  the  wife  at  the  time  of  mar- 
riage, or  that  acquired  by  her  by  de- 
vise or  succession  after  marriage. 
And  it  was  held  that  the  statute  ap- 
plied to  medical  services  rendered  to 
the  children  of  the  marriage,  at  the 
request  of  the  husband.  Evans  v. 
Noonan  <1912)  20  CaL  App.  288,  128 
Pac.  794. 

In  Connecticut,  a  statute  imputes  to 
a  married  woman  liability  arising  out 
of  the  beneficial  use  of  goods  in  fact 
used  for  support  of  the  family. 
Mettler  v.  Snow  (1916)  90  Conn.  690, 
98  Atl.  822,  Ann.  Cas.  1917C,  678. 

The  Kentucky  statute  provides  that 
the  real  estate  of  the  married  woman 
shall  be  liable  for  such  debts  con- 
tracted after  marriage  on  account  of 
necessaries  for  herself  or  any  num- 
ber of  the  family  as  shall  be  evidenced 
bv  writing  signed  bv  her.  In  Singer 
Mfg.  Co.  V.  Harned  (1881)  79  Ky.  279, 
it  was  held  that  the  general  estate  of 
the  wife,  acquired  after  the  creation 
of  the  debt,  would  be  subject  to  pay- 
ment for  a  sewing  machine  purchased 
for  family  use.  The  court  says  the 
object  was  clearly  to  enable  the  wife 
to  supply  the  family  with  necessaries, 
and,  as  a  means  to  the  end,  she  was 
empowered  to  use  her  real  estate  by 
utilizing  it  as  a  basis  for  credit. 

Where  the  husband  contracts  for 
medical  services  for  his  wife,  she  can- 
not, after  they  have  been  rendered, 
bind  herself  for  them  by  the  execu- 
tion of  her  note  for  the  amount,  under 
a  statute  providing  that  no  part  of  her 
estate  shall  be  subject  to  pajrment  of 
her  husband's  debt  unless  such  estate 
shall  be  set  apart  for  that  purpose 
by  deed,  mortgage,  or  other  convey- 


ance.   Underbill  y,  Mayer  (1917)  174 
Ky.  229,  192  S.  W.  14. 

Lumber  furnished  for  repair  of  the 
dwelling  house  is  a  necessity,  within 
the  statute  making  the  real  estate  of 
the  married  woman  liable  for  her 
debts  on  account  of  necessaries. 
Marsh  v.  Alford  (1869)  6  Bush  (Ky.) 
392. 

Under  such  statute,  the  contract 
must  be  made  by  the  wife,  and  the 
credit  must  be  given  to  her.  But 
under  that  statute  the  separate  estate 
of  the  wife  is  not  liable,  and  cannot 
be  subjected  to  debts  for  necessaries, 
where  the  statute  forbids  her  to 
alienate  her  separate  estate.  Gate- 
wood  V.  Bryan  (1870)  7  Bush  (Ky.) 
509. 

In  Underbill  v.  Mayer  (Ky.)  supra, 
there  is  a  dictum  to  the  effect  that 
under  the  Kentucky  statutes,  if  the 
necessaries  be  furnished  at  the  in- 
stance of  the  wife,  on  her  request  or 
contract,  she  is  liable  for  the  debt.  If 
the  credit  is  extended  to  her,  and  the 
debt  charged  against  her,  she  is  lia- 
ble. 

The  execution  by  a  married  woman 
and  her  husband  of  a  note  in  payment 
of  a  debt  contracted  by  her  for  nec- 
essaries subjects  the  general  estate  of 
the  wife  to  the  pajrment  thereof,  as 
specifically  provided  by  statute;  and 
the  fact  that  the  intent  of  the  wife  was 
to  charge  her  separate  estate,  such 
separate  estate  not  being  subject  to 
the  debt  according  to  the  statute,  did 
not  relieve  her  general  property,  no 
express  intention  on  her  part  to 
charge  her  general  estate  being  neces- 
sary. Marshall  v.  Miller  (1860)  3 
Met.  (Ky.)  833. 

The  Mississippi  Code  of  1857  pro- 
vided that  all  contracts  made  by  the 
wife,  or  by  the  husband  with  her  con- 
sent, for  family  supplies  or  neces- 
saries, shall  be  binding  on  her. 
Pendleton  v.  Galbreath  (1871)  45 
Miss.  53. 

Under  the  Mississippi  statute,  sup- 
plies purchased  by  or  with  consent  of 
the  wife  are  chargeable  upon  a  sep- 
arate estate  held  in  trust  for  her. 
Porter  v.  Caspar  (1877)  54  Miss.  359. 

The  Texas  statute  provides  that  the 
wife  may  contract  debts  for  neces- 
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saries  furnished  herself  or  children. 
When  abandoned  by  her  husband,  her 
contracts  are  treated  as  those  of  a 
feme  sole.  Palmer  v.  Coghlan  (1900) 
-^  Tex.  Civ.  App.  — ,  55  S.  W.  1122. 

Under  that  statute,  a  wife  who  pur- 
chases necessaries  for  her  own  use  on 
credit  is  personally  liable  therefor. 
Trammell  v.  Neiman-Marcus  Co. 
(1915)  —  Ttsx.  Civ.  App.  — ,  179  S.  W. 
271. 

Under  a  statute  providing  that,  in 
all  cases  where  debts  may  be  con- 
tracted for  necessaries  for  the  support 
of  the  family  of  a  married  woman,  it 
shall  be  lawful  for  the  creditor  to  in- 
stitute suit  against  the  husband  and 
wife,  provided  that  the  judgment 
shall  not  be  rendered  against  the  wife 
unless  it  shall  appear  that  the  debt 
was  contracted  by  her,  or  incurred  for 
articles  necessary  for  the  support  of 
the  family  of  said  husbiand  and  wife, 
the  word  "or"  should  be  construed 
"and,"  so  that  she  cannot  be  held  lia- 
ble for  debts  contracted  by  him. 
Murray  v.  Keyes  (1860)  35  Pa.  884. 

Under  the  Pennsylvania  statute,  all 
that  is  necessary  to  hold  a  married 
woman  liable  for  necessaries  is  that 
they  are  contracted  for  by  her,  or  in 
her  name  by  someone  authorized  to  do 
so,  and  that  her  husband  is  insolvent. 
Bear's  Estate  (1869)  60  Pa.  430. 

To  render  the  wife  liable  for  med- 
ical services  rendered  to  her  child, 
she  must  contract  in  her  own  behalf; 
a  mere  request  to  attend  the  child,  in 
which  she  is  acting  for  her  husband, 
is  not  sufficient.  Berger  v.  Clark 
(1875)  79  Pa.  340. 

The  wife  is  liable  for  funeral  ex- 
penses of  a  member  of  her  family, 
when  the  contract  was  made  by  her 
and  her  husband  was  insolvent.  Bair 
V.  Robinson  (1885)  108  Pa.  247,  56 
Am.  Rep.  198.  And  that  ruling  was 
approved  on  second  appeal  in  Robin- 
son V.  Bair  (1886)  2  Sadler  (Pa.)  223, 
18  W.  N.  C.  120,  3  Atl.  669. 

The  mere  fact  that  the  wife  orders 
medical  services  for  herself,  and  that 
they  are  charged  against  her  by  the 
physician,  does  not  show  that  she  en- 
tered into  the  contract  by  undertak- 
ing to  pay  for  them.  Moore  v.  Copley 
(1895)  165  Pa.  294,  44  Am.  St.  Rep. 
664,  30  Atl.  829. 


The  wife  is  liable  for  board  and 
education  of  her  children,  if  her  hus- 
band is  insolvent,  and  she  personally 
contracts  to  pay  for  them.  Reed's 
Estate  (1861)  4  Phila.  (Pa.)  375. 

The  mere  fact  of  coverture  will  not 
defeat  liability  under  the  Act  of  1848. 
Darlington  v.  Ervin  (1878)  13  Phila. 
(Pa.)  127. 

Under  the  Pennsylvania  statute,  in- 
solvency of  the  husband  need  not  be 
proved  before  recovery  can  be  had 
against  husband  and  wife.  It  is  only 
after  recovery  that  the  question  of  the 
husband's  ability  arises.  The  execu- 
tion must  first  go  against  the  hus- 
band's property,  and  a  return  made 
unsatisfied,  before  execution  can  go 
against  the  wife.  Davidson  v.  Mc- 
Candlish  (1871)  69  Pa.  169. 

It  was  said  in  Sawtelle's  Appeal 
(1877)  84  Pa.  306:  "The  act  enables 
the  wife  to  bind  her  separate  estate 
for  necessaries  obtained  for  herself 
and  family,  but  the  very  essence  of 
the  liability  is  that  they  are  furnished 
at  her  request  and  on  her  credit.  If 
not  so  furnished,  her  separate  estate 
is  not  liable." 

In  Jones  v.  Neall  (1887)  19  W.  N. 
C.  (Pa.)  256,  it  appeared  that  the 
Statute  of  1898  allowed  a  recovery 
against  a  married  woman  for  neces- 
saries furnished  her,  only  where  her 
husband  had  been  absent  a  year  or 
more. 

A  former  statute  of  Alabama 
(1867);  now  repealed,  provided  that 
for  all  contracts  for  articles  of  com- 
fort and  support  for  the  household, 
suitable  to  the  degree  and  condition 
in  life  of  the  family,  and  for  which 
the  husband  would  be  responsible  at 
common  law,  the  separate  estate  of 
the  wife  is  liable,  to  be  enforced  by 
action  at  law  against  the  husband 
alone,  or  against  husband  and  wife 
jointly.  The  statute  was  held  con- 
stitutional. Pippin  V.  Jones  (1875)  52 
Ala.  161;  Bender  v.  Meyer  (1876)  56 
Ala.  576. 

It  was  held  that  an  action  could 
not  be  maintained  against  the  wife 
alone,  after  the  death  of  the  husband. 
Carter  v.  Wann  (1871)  45  Ala.  343, 
overruling,  on  this  point,  Cunningham 
V.  Fontaine  (1854)  25  Ala.  644. 

There  could  be  no  suit  against  the 
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representatives  xtf  the  deceased  wife 
in  the  Arst  instance,  for  supplies  se- 
cured in  her  lifetime.  Rodger  v. 
Brazeale  (1859)  84  Ala.  512. 

In  some  early  cases  it  was  held  that 
the  judgment  against  the  wife  must 
be  against  her  statutory  separate  es- 
tate. Ravisies  v.  Stoddart  (1858)  82 
Ala.  599;  Cannon  v.  Turner  (1858)  32 
Ala.  483. 

But  in  Jordan  v.  Smith  (1887)  83 
Ala.  299,  8  So.  703,  it  was  held  that 
the  statute  applied  to  equitable  as 
well  as  Ibgal  estates. 

The  right  to  recover  against  the 


wife's  property  was  not  affected  by 
the  ability  of  the  husband  to  pay. 
Sharp  V.  Burns  (1860)  35  Ala.  653. 

Nor  by  the  fact  that  the  suit  gave 
no  notice  of  the  fact  that  the  claim 
might  be  charged  against  the  wife's 
estate.  McMillan  v.  Hurt  (1860)  35 
Ala.  665. 

The  articles  must  be  family  sup- 
plies, and  not  merely  for  the  person- 
al use  of  the  husband.  Durden  v.  Mc- 
Williams  (1858)  31  Ala.  438.  ■ 

The  repealing  statute  was  not 
retroactive.  Jordan  v.  Smith  (1887) 
83  Ala.  299,  3  So.  703.         H.  P.  F. 


HELEN  HOFP 

V. 

PUBLIC  SERVICE  RAILWAY  COMPANY,  Appt 


S'ew  Jersey  Court  of  Errors  and  Appeals  —  JIf arch.  4,  191S. 
(91  N.  J.  L.  641,  103  Atl.  209.) 

C&rrier  —  duty  to  gfuard  passenger  from  assault. 

1.  A  carrier  owes  its  passengers  the  duty  to  guard  them  from  assault 
and  insult  from  their  fellow  passengers  and  strangers,  when,  by  a  high 
degree  of  care,  the  same  might  have  been  prevented. 

{See  note  on  this  question  beginning  on  page  868.] 


—  failure  to  protect  passenger  from 

assault  —  liability. 

2.  The  plaintiff  sued  for  damages 
consequent  upon  an  assault  and  bat- 
tery committed  upon  her  by  a  passen- 
ger on  defendant's  trolley  car.  The 
testimony,  upon  which  there  was  no 
material  dispute,  showed  that,  when 
she  entered  the  car  about  11:20 
o'clock  at  night,  she  was  addressed  by 
a  passenger,  who  had  been  drinking, 
with  the  remark,  "Ah!  look  who's 
here!"  or  words  equivalent  thereto. 
When  she  was  leaving  the  car,  she  left 
her  seat  near  the  front  exit,  when  she 
might  have  left  by  the  front  exit,  and 
purposely  passed  the  stranger,  who 
again  addressed  her  with,  "Hey, 
chicken;  take  us  along!"  She  turned 
back  and  said:  "You  have  insulted  me 
since  I  got  on  this  car.  If  you  insult 
me  again,  I  will  smack  your  face."  He 
rose  and  struck  her  on  the  face  and 
breast,  when  he  was  taken  into  cus- 

Headnote  2  by  MlNTUEN,  J. 


tody  by  two  policemen,  in  uniform,, 
who  had  entered  the  car  shortly  after 
her  entrance,  and  were  seated  opposite 
to  her.  After  their  entrance  no  of- 
fensive language  was  used  on  the  car. 
She  made  no  appeal  for  protection  to 
the  officers  or  to  the  conductor,  and 
the  assault  upon  her  at  the  door  was 
perpetrated  in  a  moment,  and  before 
the  conductor  or  police  could  inter- 
vene. Held,  that  there  was  no  testi- 
mony in  the  case  from  which  an 
inference  could  be  drawn  that  the 
defendant  had  failed  to  use  due  care 
for  the  protection  of  the  plaintiff,  and 
that  in  the  absence  of  such  proof  the 
defendant  was  entitled  to  a  direction 
in  its  favor. 

[See  4  R.  C.  L.  1181.] 
Negligence  —  basis  of  action  —  duty. 

3.  The  existence  of  legal  duty  is 
necessary  to  sustain  an  action  for  neg- 
ligence. 

[See  20  R.  C.  L.  10.] 
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cence.  degree  has  consciously  made  himself 

4.  The  reason  for  the  doctrine  of  the  instrumentality  of  his  own  injury. 

«ontributory  negligence  denies  recov-  [See  20  R.  C.  L.  186.] 

(Walkw,  Ch.,  and  Garrison,  Parker,  and  White,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  of  the  Circuit  Court  for  Hudson  County  (Campbell,  J.)  in 
favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  an  alleged 
assault  committed  on  plaintiff  by  a  passenger  on  defendant's  street  car. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Le£ferts  S.  Hoffman,  Leon-     tiff  heard  no  further  remarks  from 


ard  J.  Tynan,  and  George  H.  Blake  for 
appellant. 

Mr.  Alexander  Simpson  for  appel- 
lee. 

Mintum,  J.,  delivered  the  opinion 
of  the  court: 

The  complaint  alleges  that,  while 
the  plaintiff  was  a  passenger  upon 
defendant's  street  car,  in  Bayonne, 
she  was  assaulted  by  a  passenger 
because  of  the  failure  of  the  de- 
fendant to  use  reasonable  care  to 
protect  her,  and  while  she  was 
exercising  due  care  upon  her  part. 
The  testimony  disclosed  that  she 
was  a  married  woman;  that  she 
boarded  a  car -at  11:20  o'clock  at 
night,  upon  which  were  several 
men  passengers  and  the  conductor; 
that  one  of  the  men,  who  was 
seated  about  2  feet  away  from 
the  conductor,  remarked  to  her  as 
she  passed,  "Ah!  look  who's  com- 
ing!" or,  "Ah!  look  who's  here!" 
This  remark  apparently  disconcert- 
ed her,  so  that  she  forgot  to  place 
her  fare  in  the  box  at  the  door,  un- 
til she  saw  the  conductor  look  and 
smile  at  her,  when  she  arose  and, 
walking  back,  paid  her  fare.  While 
so  doing  she  heard  some  unintelligi- 
ble remark  from  the  man  who  ad- 
dressed her  upon  her  entrance.  She 
seated  herself  about  3  feet  from  the 
front  of  the  car;  the  men  were  near 
the  rear  door.  Shortly  afterwards 
two  policemen,  in  uniform,  entered 
the  car  and  seated  themselves  about 
opposite  her.  The  exact  time  of 
their  entrance  the  plaintiff  was  not 
clear  about,  but  she  admitted  it  was 
not  very  long  after  she  boarded  the 
car.   After  their  entrance  the  plain- 


any  of  the  men.  In  her  own  lan- 
^age,  prior  to  the  policemen's  en- 
trance, these  men  "were  saying  to 
themselves  and  hollering  up  to  me." 
After  the  entrance  of  the  policemen 
no  further  remarks  were  passed  by- 
anyone  until  the  car  reached  Six- 
teenth street,  which  was  the  plain- 
tiff's destination. 

In  attempting  to  pass  the  men  on 
her  way  out  by  the  rear  door,  one  of 
them,  known  in  the  testimony  as 
Mr.  Whitman,  said  to  her,  "Hey, 
chicken;  take  us  along!"  She  had 
then  passed  the  author  of  this  re- 
mark, but  upon  hearing  the  utter- 
ance she  turned  around  and  said  to 
him :  "You  have  insulted  me,  since 
I  got  on  this  car.  If  you  insult  me 
again,  I  will  smack  your  face."  And 
he  said,  "Will  you?"  and  he  got  up 
and  punched  her  once  on  her  face 
and  again  on  her  breast,  which 
blows  eventuated  in  the  damage 
which  presents  the  basis  for  this 
suit.  The  jury  found  in  her  favor, 
and  the  supreme  court  affirmed  the 
judgment,  from  which  determina- 
tion this  appeal  is  taken. 
'  Her  testimony  is  that,  when  Whit- 
man struck  her,  every  man  in  the 
car  rose  to  her  assistance,  including 
the  policemen,  who  took  him  into 
custody,  and  removed  him  from  the 
car  to  the  police  station.  During 
the  entire  situation  after  the  en- 
trance of  the  police,  she  made  no 
complaint  or  protest  to  the  conduc- 
tor, and  made  none  to  the  police 
officers,  and  they  were  called  upon  to 
intervene  only  when  she  was  about 
to  leave  the  car,  and  then  not  be- 
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cause  she  invoked  their  aid,  or  pro- 
tection, but  because  a  breach  of  the 
peace  had  taken  place  in  their  pres- 
ence. Her  explanation  for  not  ap- 
pealing to  the  conductor  was  that,  if 
she  did  so,  "they  would  have  made 
a  row,  and  then  the  conductor  would 
have  a  fight ;"  and,  when  asked  why 
she  did  not  appeal  to  the  police  of- 
ficers, said  she  "didn't  want  to  make 
any  trouble." 

When  asked  why  she  did  not  leave 
the  car  by  the  front  door,  near 
which  she  sat,  instead  of  walking 
down  the  length  of  the  car  and  pass- 
ing the  objectionable  passengers  to 
reach  the  rear  door,  she  said:  "I 
couldn't  help  it.  He  said  so  much 
to  me  I  had  to  do  something."  The 
two  police  officers  testified  that, 
when  the  blow  was  struck,  the  plain- 
tiff stood  with  one  foot  on  the  floor 
of  the  rear  vestibule,  and  the  other 
on  the  floor  of  the  car  proper,  and 
the  conductor  stood  on  the  platform 
behind  her;  that  after  they  entered 
they  heard  no  loud  talk  from  anyone 
on  the  car ;  that  they  had  no  reason 
to  anticipate  a  breach  of  the  peace ; 
and  that  the  affair,  in  the  language 
of  one  of  them,  "happened  in  a  mo- 
ment." 

Excepting  the  medical  te-^timony 
this  narration  of  facts  presented  the 
plaintiff's  case.  The  defendant's 
witnesses  presented  no  material 
variant  facts,  so  that  essentially  the 
plaintiff's  right  of  recovery  was 
predicated  upon  the  accepted  truth 
of  her  own  testimony  and  that  of 
her  witnesses.  A  motion  for  non- 
suit and  a  motion  to  direct  a  verdict 
for  the  defendant,  upon  the  ground 
that  no  neghgence  upon  the  part  of 
the  defendant  had  been  shown,  both 
of  which  motions  were  refused, 
present  the  basis  of  this  appeal. 

The  rule  is  fundamental  that  the 
mere  happening  of  an  accident  af- 
fords no  legal  ground  for  a  claim 
for  damages,  unless  the  claim  can  be 
predicated  upon  that  class  of  acci- 
dents, governed  by  the  rule  of  res 
ipsa  loquitur,  which  per  se  raises 
a  presumption  of  negligence.  Bahr 
V.  Lombard,  53  N.  J.  L.  233,  21  Atl. 
190,  23  Atl.  167,  16  Am.  Neg.  Cas. 
689. 


To  invoke  the  rule  of  liability  for 
negligence,  which  is  predicated  upon 
the  omission  to  perform,  or  the  per- 
formance negligently  of  some  legal 
duty  by  the  defend-  He,u,ence- 
ant,  it  must  appear  baai*  of  actton— 
that  the  legal  duty  *"*''• 
existed  as  sine  qua  non  to  the  de- 
fendant's liability.  Kingsley  v.  Del- 
aware, L.  &  W.  R.  Co.  81  N.  J.  L. 
540,  35  L.R.A.(N.S.)  338,  80  Atl. 
327.  Such  a  duty  cannot  be  pre- 
sumed, but  must  be  proved.  Addi- 
son, Torts,  36.  In  the  circumstances 
of  the  case  sub  judice,  this  general 
duty  of  the  defendant  has  been  de- 
fined by  this  court  __, 
to  be  to  guard  its  ^S^.f'^;?.'!*''  *" 
passengers  "from  l^Jfau. '""" 
assaults  and  insults 
from  their  fellow  passengers  and 
strangers,  when  by  a  high  degree 
of  care  the  same  might  have  been 
prevented."  Exton  v.  Central  R. 
Co.  62  N.  J.  L.  14,  56  L.R.A.  508, 
42  Atl.  486,  5  Am.  Neg.  Rep.  675, 
affirmed  in  63  N.  J.  L.  356, 56  L.R.A. 
508,  46  Atl.  1099.  The  duty  thus 
generically  formulated  is  more  spe- 
cifically stated  in  the  case  cited  as  a 
duty  "to  provide  reasonable  precau- 
tions to  protect  the  passengers  from 
assaults  from  any  quarter  at  which 
they  might  reasonably  be  expected 
to  occur,  under  the  circumstances  of 
the  case  and  the  condition  of  the 
parties." 

Manifestly  the  ratio  decidendi  un- 
derlying the  rule  thus  declared  is 
reasonable  expectation  of  likelihood 
of  harm.  For  obviously,  were  the 
rule  otherwise,  the  doctrine  of  rea- 
sonable care  in  such  an  exigency 
would  be  transmuted  into  individual 
insurance  of  the  passenger's  safety 
from  injury  against  all  hazards  and 
in  anticipation  of  all  possible  dan- 
gers. Where,  as  in  the  case  at  bar, 
no  diversity  of  fact  exists  regarding 
the  salient  features  of  the  situation, 
liability  must  be  predicated,  if  at 
all,  in  the  application  of  the  rule* 
upon  a  basis  consonant  with  reason 
and  abstract  justice,  and  the  prac- 
tical possibilities  inherent  in  the 
situation.  "Cessante  ratione  legis, 
cessat  ipsii  lex."    In  the  situation 
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presented,  the  plaintiff  found  her- 
self not  in  an  isolated  position,  or 
in  a  dangreroos  environment,  to  es- 
cape from  which  she  had  to  look  to 
the  conductor  as  her  only  protector 
and  safeguard.  Seated  opposite  to 
her  were  two  police  officers,  in  uni- 
form, and  in  this  fortuitous  environ- 
ment it  must  have  been  apparent  to 
her  that  she  possessed  every  rea- 
sonable assurance  for  her  safety  and 
protection.  From  the  time  the  of- 
ficers entered  the  car  until  she  was 
in  the  act  of  leaving  it,  the  situation 
was  quiescent,  and  nothing  took 
place  to  indicate  to  anyone  that  the 
plaintiff  was  in  danger. 

It  may  be  assumed,  therefore, 
that  the  plaintiff  herself  could  not 
have  anticipated  what  subsequently 
happened,  or  as  a  careful  and  pru- 
dent woman  she  would  have  made 
her  exit  from  the  front  of  the  car, 
in  order  to  avoid  possible  danger; 
and  it  is  within  the  range  of  prob- 
abilities to  assume  that,  if  she  had 
foreseen  the  occurrence,  an  inmie- 
diate  appeal  would  have  been  made 
by  her  to  those  in  authority  on  the 
car  for  protection.  Such  an  appeal, 
if  unheeded  by  the  conductor,  would 
indubitably  place  the  defendant 
company  in  the  category  of  a  tort- 
feasor ;  but  none  was  made,  and  the 
inference  is  that  danger  was  neither 
imminent  nor  anticipated  by  her. 
If  this  be  the  logical  and  reasonable 
deduction  from  the  situation,  it  is 
diflBcult  to  perceive  upon  what 
theory  of  prescience  or  foresight  the 
defendant  can  be  chargeable  with 
the  performance  of 
a  duty,  based  upon 
the  exercise  of  fore- 
sight and  care, 
which  duty  the  facts 
and  circumstances  could  not  call  in- 
to being,  or  cause  to  be  invoked,  for 
the  purpose  of  obviating  an  existing 
danger. 

The  absence  of  any  appearance  of 
danger  to  the  plaintiff  and  to  the 
officers  must  be  conceded  to  have 
been  equally  obvious  to  the  conduc- 
tor. It  is  also  a  conspicuous  fact 
that  if  the  plaintiff  had  sought  exit 
by  the  front  door,  which  was  near 
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and  convenient  to  her,  the  danger 
complained  of  would  have  been  ob- 
viated; and  while  no  positive  duly 
was  incumbent  upon  her  in  that  re- 
gard, so  far  as  tJie  case  shows,  we 
cannot  be  unmindful  of  the  fact  that 
the  possible  danger  inherent  in  the 
situation  existed  at  the  rear  exit, 
and  that  the  plaintiff  was  conscious 
of  that  fact.  So  far  conscious  of  it 
was  she,  and  so  determined  to  meet 
it,  that  she  testified  as  her  excuse 
for  this  choice  of  exit :  "He  said  so 
much  to  me,  I  had  to  do  something." 
In  such  a  situation  the  inquiry  re- 
sults, and  its  answer  presents  the 
gravamen  of  the  case  and  the  ra- 
tional solution  of  the  inquiry: 
What,  under  such  circumstances, 
could  the  conductor  have  done,  not 
only  to  anticipate  or  foresee  the  con- 
duct of  the  man  who  insulted  her, 
but  also  to  anticipate  her  own  con- 
duct, which  in  a  measure,  at  least, 
provoked  the  assault  which  caused 
her  injury?  The  legal  obligation  to 
exercise  due  care  in  any  case  in- 
volves a  reasonable  answer  to  such 
an  inquiry,  and  the  present  case  of- 
fers no  solution  which  could  in 
practical  execution  have  anticipated 
the  injury  and  prevented  it. 

The  application  of  the  doctrine  of 
contributory  negligence  is  not  with- 
out its  practical  importance,  in  such 
a  situation;  for  tiie  fundamental 
reason  for  the  existence  of  the  rule 
inheres  in  the  maxim,  "volenti  non 
fit  injuria,"  and  de- 
nies a  recovery  to  doStrfn"*^ 
one  who  in  any  S^Jiri*-^"':'' 
proximate  degree 
has  consciously  made  himself  the 
instrumentality  of  his  own  injury. 
Ilott  V.  Wilkes,  3  Bam.  &  Aid. 
304,  106  Eng.  Reprint,  674,  22  Re- 
vised Rep.  400,  25  Eng.  Rul.  Cas. 
85.  The  application  of  the  rule  in 
the  case  sub  judice  must  obviously 
militate  against  the  plaintiff's  right 
of  recovery;  for  manifestly,  had 
she  continued  upon  her  course 
and  alighted  from  the  car,  in- 
stead of  returning  to  threaten  her 
insulter  with  physical  violence,  the 
sequel  consequent  upon  her  act 
would  not  have  occurred.    That  she 
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invited  trouble  of  some  character  is 
obvious  from  her  state  of  mind,  in- 
dicated by  her  testimony,  to  which 
reference  has  been  made.  The 
rationale  of  the  instructions  im- 
parted to  the  jury  by  the  learned 
trial  court,  as  well  as  that  contained 
in  the  opinion  of  the  supreme  court, 
is  based  upon  the  assumption  that, 
because  her  insulter  was  drunk, 
some  indefinable  duty  of  protection 
was  cast  upon  the  conductor.  We 
find  no  warrant  in  the  case  for  the  as- 
sumption that  the  man  was  drunk ; 
but,  if  he  was,  that  fact  was  as 
obvious  to  the  plaintiff  as  it  was  to 
the  conductor,  and  it  therefore  re- 
quired from  her  the  exercise  of  at 
least  some  degree  of  prudence  and 
foresight,  looking  to  her  safe  exit 
from  the  car.  That  he  was  not 
boisterously  intoxicated,  or  drunk  to 
such  a  degree  of  ofTensiveness,  as  to 
make  a  nuisance  of  himself  to  his 
fellow  passengers,  is  evidenced  by 
the  testimony  of  the  police  officers ; 
and  such,  in  eifect,  we  have  decided 
must  be  his  physical  and  mental 
condition  before  the  defendant 
would  be  warranted  in  ejecting  him. 
Parks  V.  Delaware,  L.  &  W.  R.  Co. 
85  N.  J.  L.  577,  89  Atl.  983,  affirmed 
in  this  court  in  86  N.  J.  L.  696,  92 
Atl.  1087. 

The  contrary  situation  is  mani- 
fest from  the  testimony,  which, 
evinces,  without  contradiction,  that 
from  the  time  when  the  policeman 
entered  the  car  until  the  time  plain- 
tiff attempted  to  leave  it,  nothing  of 
an  objectionable  nature  occurred  to 
attract  their  attention ;  and  with  the 
presence  of  the  officers  confronting 


the  insulter,  it  is  not  too  much  to 
assume  that  if  the  plaintiff  had  pro> 
ceeded  to  alight,  instead  of  return- 
ing to  threaten  the  man,  his  offen- 
sive remark  would  have  spent  itself 
in  harmless  vacuity.  Equally  pat- 
ent is  it  that  any  mediation  or  in- 
terference by  the  conductor  at  that 
iime,  based  upon  a  recognition  of 
the  duty  of  foresight  and  due  care, 
must  have  proved  ineffectual  to  pre- 
vent the  occurrence  of  the  assault 
upon  the  plaintiff;  for,  in  the  lan- 
guage of  her  witness,  it  was  per- 
petrated in  a  moment.  In  such  cir- 
cumstances, indicating  no  failure  of 
performance  of  any  obvious  or  de- 
finable duty  by  the  defendant,  its 
act  of  tort-feasance  must  be  proved, 
and  cannot  be  assumed,  or  left  to 
conjecture  by  a  jury,  upon  a  hy- 
pothesis of  duty  which  has  nothing 
to  support  it  but  the  mere  happen- 
ing of  the  injury. 

The  judgment  of  the  Supreme 
Court  will  be  therefore  reversed,  to 
the  end  that  a  venire  de  novo  may 
issue. 

Walker,  Ch.,  and  Garrison,  Park- 
er, and  White,  JJ.,  dissent. 


irOTB. 


Liability  of  a  carrier  to  a  passenger 
for  assault  by  a  third  person  is  the 
subject  of  the  annotation  following 
Beaslby  v.  Hines,  post,  868.  More 
specifically,  as  to  assault  by  fellow^ 
passenger,  see  subd.  L  a,  of  that  anno- 
tation. 


H.  W.  BEASLEY,  Appt, 

V. 

WALKER  D.  HINES,  Director  General  of  Railroads. 

Arleatisiia  Supreme  Court  —  MartA  IS,  1090. 

(143  Ark.  54,  219  S.  W.  767.) 

Carrier  —  liability  for  robbery  of  passenger. 

1.  A  carrier  is  not  liable  for  assault  upon  and  robbery  of  a  passenger 
riding  in  a  freight  car  to  care  for  his  stock,  b''  one  who,  without  knowl- 
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(14f  Art.  $i.  iff  M.  W.  7tT.) 

edge  of  the  train  crew,  enters  the'  car  under  false  pretenses  while  it  is 
standing  in  a  freight  yard. 

[/See  note  on  tAis  qveation  beginning  on  page  868.] 


— stodt  caretaker  as  i»8sen£:er. 

2.  A  shipper  riding  in  a  stock  ear 
with  his  stock  to  care  for'it  is  entitled 
to  the  rights  and  protection  of  a 
passenger. 

[See  4  R.  C.  L.  1008-1010.1 
'•—measure  of  protection  required. 

8.  A  passenger  riding  in  a  stock 
ear  with  his  stock  cannot  expect  the 
care  from  the  railroad  company  that 
he  would  be  entitled  to  were  he  in  a 
passenger  car  or  in  the  caboose  of  a 
freight  train. 

[See  4  R.  C.  L.  1008.  1160.] 
Evidence — contributory  negligence  of 

passenger. 

4.  Evidence  that  a  passenger  in  a 


stock  car  who  admitted  a  robber  to 
the  car  acted  upon  the  letter's  state- 
ment that  he  was  a  brakeman 
desiring  to  see  if  the  stock  had  room 
to  He  down  is  admissible  upon  the 
question  of  his  contributory  negli- 
gence. 

Carrier — duty  to  guard  train  from 
tramps. 

6.  Knowledge  on  the  part  of  a  train 
crew  that  it  has  been  found  im- 
possible to  prevent  tramps  from 
boarding  trains  does  not  impose  upon 
it  the  continuous  duty  of  so  patrol- 
ling the  cars  as  to  make  it  impossible 
for  tramps  to  enter  them  without 
being  discovered. 


Appeal  by  plaintiflT  from  a  judgment  of  the  Circuit  Court  for  Saline 
County  (Evans,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  assault  upon  and  robbery  of  plaintiff  while  riding  in  a  stock 
car  as  a  passenger  on  defendant's  train.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Emen^on,  Donham,  &  Shep-     606;    White,    Personal    Injuries    on 


herd,  for  appellant: 

A  caretaker  in  charge  of  a  ship- 
ment of  live  stock  and  riding  free  is 
a  passenger. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Loyd, 
106  Ark.  340,  160  S.  W.  864;  St.  Louis 
&  S.  F.  R.  Co.  v.  Coy,  113  Ark.  266, 
168  S.  W.  1106. 

This  being  true,  defendant  was 
bound  under  the  law  to  exercise  the 
same  high  degree  of  care  to  protect 
plaintiff  from  injury  as  if  he  had  been 
on  a  pasenger  train;  defendant's  duty 
beii\g  modified  only  by  the  nature  of 
the  train  and  the  necessary  difference 
in  the  mode  of  operation. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Brabbzson,  87  Ark.  109,  112  S.  W. 
222;  Pasley  v.  St.  Louis,  1.  M.  &  S.  R. 
Co.  83  Ark.  22,  102  S.  W.  387,  13  Ann. 
Cas.  121;  Rodgers  v.  Choctaw,  0.  & 
G.  R.  Co.  76  Ark.  520,  1  L.R.A.(N.S.) 
1145,  113  Am.  St.  Rep.  102,  89  S.  W. 
468. 

Carriers  are  required  to  exercise 
for  the  safety  of  their  passengers  the 
highest  degree  of  care  and  diligence 
which  human  prudence  and  foresight 
will  suggest  in  view  of  the  character 
and  mode  of  conveyance  employed. 

Hutchinson,  Carr.  3d  ed.  p.  995,  § 

895;  Mayfield  v.  St.  Louis,  I.  M.  &  S. 

R.  Co.  97  Ark.  24,  82  L.R_A..(N.S.)  525, 

188  S.  W.  168;  4  R.  C.  L.  p.  ;181,  9 

16  A.L.R.— 66. 


Railroads,  p.  1149,  §  761;  2  Thontp. 
Neg.  p.  644,  §  8085;  Wright  v.  Chi- 
cago, B.  &  Q.  R.  Co.  4  Colo.  App.  102, 
36  Pac.  196,  8  Am.  Neg.  Cas.  89; 
Connell  v.  Chesapeake  &  O.  R.  Co.  93 
Va.  44,  32  L.R.A.  792,  57  Am.  St.  Rep. 
786,  24  S.  E.  467;  Southwestern  Teleg. 
&  Teleph.  Co.  v.  Bruce,  89  Ark.  581, 
117  S.  W.  564. 

Messrs.  E.  B.  Kinsworthy  and  B.  S; 
Einsworthy,  for  appellee: 

There  was  not  suiHcient  evidence 
for  this  case  to  be  given  to  the  jury, 

Chicago,  R.  L  &  P.  R.  Co.  v.  Brown, 
111  Ark.  288,  163  S.  W.  525;  Ball  v. 
Chesapeake  &  0.  R.  Co.  93  Va.  44,  82 
L.R.A.  792,  57  Am,  St.  Rep.  786,  24 
S.  E.  467. 

It  was  impossible  for  the  railroad 
company  to  have  anticipated  the  in- 
jury alleged  by  plaintiff. 

St.  Louis  &  S.  F.  R.  Co.  v.  Dyer,  115 
Ark.  262,  170  S.  W.  1018;  Arkansas 
Midland  R.  Co.  v.  Canman,  52  Ark. 
617,  13  S.  W.  280;  Little  Rock  Traction 
&  Electric  Co.  v.  Kimbro,  75  Ark.  211, 
87  S.  W.  121,  644. 

Plaintiff  is  barred  by  the  terms  of 
liis  contract. 

Leslie  V.  Atchison,  T.  &  S.  F.  R. 
Co.  82  Kan.  152,  27  L.R.A.<N5.)  646, 
107  Pac.  765;  Illinois  C.  R.  Co.  v. 
Jennings,  217  111.  140,  76  N,  E.  457,.  * 
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'  SmKh,-  3.,  delivered  the  opinion  of 
the  court: 

In  support  of  his  cause  of  actioa- 
appellant  testified  as  follows:  He 
entered  into  a  contract  with  the 
railroad  company  for  the  shipment 
of  a  carload  of  live  stock  and  one 
of  household  furniture  and  farm 
implements  from  Bowling  Green, 
Missouri,  to  Donaldson,  Arkansas. 
He  left  Bowling  Green  Friday  night< 
and,  with  the  knowledge  and  con- 
sent-of  the  various  train  crews,  rode 
in  the  car  containing  his  stock.  The 
train  of  which  his  cars  were  a  part 
left  Little  Rock  about  10  o'clock 
Monday  night,  and  he  fell  asleep 
soon  afterwards,  and  slept  until  he 
was  awakened  by  someone  pounding 
on  the  door  of  the  car.  The  train 
had  then  stopped.  He  asked  what 
was  wanted,  but  received  no  reply. 
The  man  at  the  door,  who  later 
proved,  to  be  a  robber,  walked 
around  to  the  other  side  of  the  train. 
The  door  on  that  side  was  open  for 
about  6  or  8  inches,  and  he  lit  a  lan- 
tern and  hung  it  on  the  beam  across 
the  car,  right  in  front  of  the  door. 
He  looked  out  and  saw  that  it  was 
still  dark,  but  noticed  several  tracks, 
and  knew  that  they  were  in  some 
switch  yard.  These  tracks  were 
made  visible  by  an  electric  light, 
which  niay  have  been  the  headlight 
of  another  engine.  He  saw  the  man, 
and  asked  him  what  he  wanted,  and 
the  man  replied  that  he  was  a  brake- 
man,  and  wanted  to  see  if  the  stock 
in  his  car  had  room  to  lie  down. 
During  his  journey  the  trainmen 
had  frequently  come  into  his  car  to 
see  about  the  cattle.  '  He  asked 
where  they  were,  and  was  told  that 
they  were  in  Benton.  He  undid  the 
door,  and  the  man  climbed  into  the 
car,  and  sat  down  on  some  boards  he 
had  nailed  across  the  door,  and  com- 
menced to  talk  about  the  horses. 
The  man  remained  seated  for  a  few 
minutes,  when  it  began  sleeting, 
and  the  man  said,  "I  think  I  will 
stay  here  for  a  while,"  and  about 
that  time  the  train  started.  After 
going  some  distance  the  train  took  a 
sidetrack  to  allow  a  passenger  train 
to  pass.  In  his  own  language  the 
(MUrative  is  continued  as  follows: 


-  "I  thought  it  was  qOeer  of  him  heihg 
in  there,  and  I  told  him  that  I  didn't 
.  -believe  he  was  a  brakeman,  because 
he  had  on  too  good  clothes,  and  he 
said,  'I'll  be  honest  with  you,  part- 
ner ;  I  knew  one  of  the  brakemen  on 
the  train,  and  be  told  me  what  to  do, 
and  he  told  me  the  car  was  going 
to  Donaldson,  and  I  could  ride  that 
far.'  I  began  to  feel  uneasy  about 
his  presence  in  the  car,  and  I  lis- 
tened and  watched  for  a  brakeman 
to  pass  through  to  the  side  of  the 
car,  or  on  top  of.it ;  but  I  am  positive 
that  none  passed  the  side  or  over  the 
top,  because  I  had  a  light  in  the  cat 
and  the  door  was  open  about  2  feet. 
Just  as  soon  as  the  train  pulled  out 
of  there,  this  man,  who  had  been 
sitting  with  his  face  toward  me, 
turned  around  with  his  back  toward 
me  tot  a  few  minutes  and  faced  the 
door.  Suddenly  he  turned  around 
with  a  revolver  in  his  right  hand,  a 
flashlight  in  his  left  hand,  and  de- 
manded that  I  put  my  hands  up.  I 
said,  'You  don't  mean  that;  you  are 
joking  partner;'  and  he  said,  'God 
damn  you,  put  them  up,  or  I  will 
blow  your  .  damn  head  off,'  I 
grabbed  the  gun  with  my  left  hand, 
and  reached  in  my  hip  pocket  with 
my  right,  and  threw  my  pocketbook, 
which  contained  about  $180,  in  the 
straw  at  the  horses'  feet;  but  he 
jerked  the  gun  out  of  my  hand  tod 
jumped  back  out  of  my  reach.  I 
saw  that  he  was  going  to  shoot  when 
he  pulled  the  gun  out  of  my  hand« 
and  I  turned  my  left  shoulder  to- 
ward him,  and  he  shot  me.  He  then 
told  me  to  turn  around,  and  he  felt 
in  my  hip  pocket,  but  found  nothing 
in  there.  He  then  searched  my  oth- 
er pockets,  and  obtained  about  $15 
from  them.  He  then  came  over  and 
found  the  pocketbook  that  I  had 
thrown  in  the  straw,  and  took  it 
also.  He  remained  in  the  car  for 
about  five  or  ten  minutes  after  he 
shot  me,  and  as  we  were  going  up 
a  long  hill  he  jumped  off  the  train 
and  escaped.  .  .  .  The  car  in 
which  I  was  riding  was  the  third 
car  from  the  engine.  There  were 
two  box  cars  between  me  and  the 
engine.  .  I  continued  to  ride  on  the 
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we  got  to  Donaldson,     to  allow  the  passenger  train  to  pass; 

yet  during  the  interval  they  waited 


train  until 

where  I  was  treated  by  a  physician." 

No  one  requested  appellant  to  ride 
in  the  caboose  at  any  time,  but  he 
knew  he  had  the  right  to  do  so  if  he 
wished.  No  other  testimony  was 
oifered,  and  the  court  directed  the 
jury  to  find  for  the  defendant,  and 
this  appeal  comes  from  the,  judg- 
ment pronounced  on  the  verdict 
thus  returned. 

This  appeal  is  prosecuted  upon 
the  theory  that  appellant  was  a  pas- 
senger, and  that  the  railroad  com- 
pany, in  the  exercise  of  the  care 
which  should  have  been  bestowed  up- 
on him  as  such,  should  have  antici- 
pated the  probable  presence  of  the 
robber  in  the  car,  and  should  have 
taken  the  necessary  precautions  to 
protect  appellant  from  the  injury 
inflicted  upon  him. 

Appellant  was  a  passenger,  and 
c«rri*r_.«ok  the  conipany  did 
caretaker  sa  Qwc  huu  the  degree 
»■"•"«"•  of  care  due  a  pas- 

senger;  but,  in  measuring  that  care, 
we  must  take  into  account  the  cir- 
cumstances of  the  case.  It  is  ob- 
vious, of  course,  that  the  company 
could  not  afford  appellant  the  pro- 
tection which  could  and  should  be 
given  on  passenger 
trains ;  nor,  for  that 
matter,  could  it  give 
appellant  the  protection  he  might 
have  expected,  and  would,  no  doubt, 
have  had,  had  he  traveled  in  the 
caboose,  as  he  had  the  right  to  do. 
St.  Louis  &  S.  F.  R.  Co.  v.  Coy,  113 
Ark.  265,  168  S.  W.  1106. 

Here  the  robber  entered  the  car 
with  appellant's  consent.  It  is  true 
the  robber  first  said  the  purpose  of 
his  visit  was  to  see  if  the  stock  had 
room  to  lie  down,  and  later  that  the 
brakeman  had  given  him  permission 
to  ride  in  the  ear.  This  testimony 
was  competent  to 
contribotorr        show  that  appellant 

ncarllaceiii-e  of         ^gg    jjot    guilty    of 

contributory  negli- 
gence in  admitting  the  robber  into 
the  car;  but  it  has  no  probative 
value  to  charge  the  company  with 
liability  for  the  robber's  conduct. 
Appellant's  suspicions  were  aroused 
before  his  train  took  tilie  sidetrack 


— meaaara  of 
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repaired. 


on  that  account  he  did  nothing  to 
apprise  the  train  crew  of  the  man's 
presence  or  his  suspicions  concern- 
ing him.  The  robber  made  no  as- 
sault until  the  train  was  in  motion, 
and  he  left  the  train  before  it 
^topped.  The  shot  was  fired  inside 
the  car,  and  at  a  time  when  the  train 
was  under  full  headway.  The  night 
was  cold,  and  it  is  highly  improb- 
able that  any  member  of  the  train 
crew  could  have  heard  this  shot,  or 
could  have  told  whence  it  came,  had 
they  heard;  but  it  would  have 
availed  nothing,  had  they  heard  it, 
as  the  passenger  was  then  injured. 
We  think  no  issue  for  the  jury 
was  made  as  to  the  negligence  of  the 
company  in  permitting  the  robber 
to  board  the  train.  It  is  a  matter  of 
common  knowledge  that  in  the  prac-. 
tical  operation  of  trains  it  has 
been  found  impossible  to  prevent 
tramps  from  boarding  them,  and  the 
train  crew  must  be  c«rrie.-d-tT  ta 
presumed  to  have  «o«r«i  tram 
had  that  knowledge.  '""".*'"'"•••  ' 
But  that  knowledge  did  not  impose 
upon  the  train  crew  the  continuous 
duty  of  so  patrolling  appellee'^  cai:« 
as  to  make-  it  impossible  for  tf-amps' 
to  «nter  them  without  being  discov- 
ered. We  think  what  was  said  in 
the- case  of  Chicago,  R.  I.  &  P.  R'. 
Co.  v.  Brown,  111  Ark.  288,  168  S. 
W.  525,  is  applicable  here:  "When 
this  evidence  has  been  analyzed,  we 
think  a  recovery  can  be  had  only 
upon  the  theory  that  a  passenger 
was  injured,  and  that  by  some  pos- 
sibility something  might  have  been 
done  which  was  not  done;  but  the 
evidence  does  not  show  what  that 
was.  We  think  the  only  reasonable 
view  of  this  evidence  is  that  there 
was  nothing  which  the  members 
of  this  train  crew  _„,^„urto, 

could       have       done    robbery  o( 

which  would  have  »—*»«•'• 
prevented  this  unfortunate  occur- 
rence, and,  as  carriers  are  not  ab- 
solute insurers  of  the  safety  of  their 
passengers,  the  case  must  be  re> 
versed  and  the  cause  dismissed." 

The  judgment  of  the  court  below 
must  therefore  be  affirmed. 
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ANNOTATION. 


Liability  of  carrier  to  passenger  for  assault  by  third  person. 


L  Assault  by  fellow  passenger: 

a.  Rules  stated,  868. 

b.  Application   of   rules  generally, 

872. 

c.  Effect  of  permitting  intoxicated 

passenger  on  vehicle,  879. 

d.  Effect    of    failure    to    separate 

white  and  colored  passengers, 
884. 

f .  Assault  by  felloio  passenger. 

a.  Rules  Hated. 

Although  a  carrier  is  not  an  'insurer 
of  the  safety  of  a  passenger,  it  is  li- 
able for  an  assault  by  one  passenger 
on  another  if  it  fails  to  exercise  the 
highest  degree  of  care  which  is  prac- 
ticable under  the  circumstances  of  the 
particular  case  to  prevent  the  assault. 

United  States. — King  v.  Ohio  &  M. 
R.  Co.  (1884)  22  Fed.  413;  Meyer  v.  St. 
Louis,  L  M.  &  S.  R.  Co.  (1893)  4  C.  G. 
A.  221,  10  U.  S.  App.  677,  54  Fed.  116. 
'  Alabama.  —  Montgomery  Tiaction 
Co.  V.  Whatley  (1907)  152  Ala.  101, 
126  Am.  St.  Rep.  17,  44  So.  538;  Cul- 
berson V.  Empire  Coal  Co.  (1908)  156 
Ala.  416,  47  So.  237;  Seaboard  Air 
Line  R.  Co.  v.  Mobley  (191«)  194  Ala. 
211,  69  So.  615;  Birmingham  R.  Light 
&  P.  Co.  V.  Lipscomb  (1916)  198  Ala. 
653,  73  So.  962. 

Arkansas.— St.  Louis  Southwestern 
R.  Co.  V.  Bradley  (1911)  99  Ark.  346, 
138  S.  W.  478;  Memphis,  D.  &  G.  R. 
Co.  V.  Trussell  (1916)  122  Ark.  516, 
183  S.  W.  981 ;  Hines  v.  Meador  (1920) 
146  Ark.  356,  224  S.  W.  742. 
.  Connecticut. — Flint  v.  Norwich  &  N. 
Y.  Transp.  Co.  (1868)  34  Conn.  554, 
Fed.  Gas.  No.  4,873,  affirmed  in  (1872) 
13  Wall.  (U.  S.)  3,  20  L.  ed.  565. 
.  District  of  Columbia. — Flannery  v. 
Baltimore  &  O.  R.  Co.  (1885)  4 
Mackey,  111;  Washington  R.  &  Elec- 
tric Co.  V.  Perry  (1917)  47  App.  D.  C. 
90. 

Georgia. — Holly  v.  Atlanta  Street  R. 
Co.  (1878)  61  Ga.  215,  34  Am.  Rep.  97; 
Hillman  v.  Georgia  R.  &  Bkg.  Co. 
(1906)  126  Ga.  814,  56  S.  E.  68,  8 
Ann.  G&i.  222;  Grimsley  v.  Atlantic 
Goact  Line  R.  Co.  (1907)  1  Ga.  App. 
657,  57  S.  E.  943. 


II.  Assault  by  policeman  or  other  officer 

of  law,  886. 
III.  Assault  by  stranger: 

a.  Rules  stated,  887. 

b.  Stranger  throwing  missile  inte 

car.  888. 
e.  Intruder  in  car,  889. 
d.  Intrader    in    station    house    or 

grounds,  891. 

Illinois. — Chicago  &  A.  R.  Co.  t. 
Pillsbury  (1887)  123  111.  9,  5  Am.  St 
Rep.  483.  14  N.  E.  22. 

Indiana. — Evansville  &  I.  R.  Co.  v. 
Darting  (1892)  6  Ind.  App.  375,  33  N. 
E.  636,  8  Am.  Neg.  Cas.  198;  Indian- 
apolis Street  R.  Co.  v.  Dawson  (1903) 
81  Ind.  App.  605,  68  N.  E.  909;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co,  V.  Rich- 
ardson (1907)  40  Ind.  App.  503,  82  N. 
E.  536;  Chicago,  T.  H.  &  S.  E.  R.  Co. 
V.  Fisher  (1915)  61  Ind.  App.  10,  110 
N.  E.  240. 

Iowa. — Starr  v.  Chicago,  B.  &  Q.  R. 
Co.  (1912)  156  Iowa,  311,  136  N.  W. 
624. 

Kansas. — Spangler  v.  St.  Joseph  & 
G.  I.  R.  Co.  (1903)  68  Kan.  46,  63 
L.R.A.  634,  104  Am.  St.  Rep.  391,  74 
Pac.  607,  15  Am.  Neg.  Rep.  299. 

Kentucky. — Kinney  v.  Louisville  & 
N.  R.  Co.  (1896)  99  Ky.  59,  34  S.  W. 
1066;  Louisville  R.  Co.  v.  Wellington 
(1910)  137  Ky.  719,  126  S.  W.  370,  128 
S.  W.  1077;  Louisville  &  N.  R.  Co.  v. 
Finn  (1894)  16  Ky.  L.  Rep.  57;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Taylor 
(1905)  27  Ky.  L.  Rep.  351,  85  S.  W. 
168. 

Maryland.— United  R.  &  Electric  Co. 
V.  State  (1901)  93  Md.  619,  54  L.R.A. 
942,  86  Am.  St.  Rep.  453,  49  Atl.  923, 
10  Am.  Neg.  Rep.  71. 

Massachusetts. — Nute  v.  Boston  & 
M.  R.  Ck).  (1913)  214  Mass.  184,  100 
N.  E.  1099 ;  Isenberg  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1915)  221  Mass.  182, 
108  N.  E.  1046. 

Mich'gan.  —  McWilliams  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1906)  146  Mich. 
216,  109  N.  W.  272. 

Minnesota. — Mullan  v.  Wisconsin  C. 
Co.  (1891)  46  Minn.  474,  49  N.  W.  249; 
Lucy  T.  Chic»go  G.  W.  R.  Qp.  (18?§) 
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64  Minn.  7,  31  L.R.A.  661.  66  N.  W. 
944;  Jansen  v.  Minneapolis  &  St.  L. 
R.  Co.  (1910)  112  Minn.  496.  82  L.R.A. 
(NJ3.)  1206,  128  N.  W.  826. 

Mississippi. — New  Orleans,  St.  L.  & 
C.  R.  Co.  V.  Burke  (1876)  63  Miss.  200, 
24  Am.  Rep.  689;  Royston  v.  Illinois  G. 
R.  Co.  (1889)  67  Miss.  376,  7  So.  320, 
8  Am.  Neg.  Cas.  463. 

MissoorL^-Spohn  v.  Missouri  P.  R. 
Co.  (1886)  87  Mo.  74,  4  Am.  Nesr.  Cas. 
664,  later  appeal  in  (1890)  101  Mo. 
417,  4  Am.  Nesr.  Cas.  629;  Abernathy 
V.  Missouri  P.  R.  Ck).  (1920)  —  Mo. 
App.  — ,  217  S.  W.  668.  Compare  Ut- 
terback  v.  St.  Louis  &  S.  F.  R.  Co. 
(1916)  —  Mo.  — ,  189  S.  W.  1171; 
Liljesrren  v.  United  R.  Co.  (1921)  — 
Mo,  — ,  227  S.  W.  929. 

New  Jersey. — Partridge  v.  Wood- 
land S.  B.  Co.  (1901)  66  N.  J.  L.  290, 49 
Atl.  726,  10  Am.  Neg.  Rep.  627. 

New  York.  —  Koch  v.  Brooklyn 
Heights  R.  Co.  (1902)  75  App.  Div. 
282,  78  N.  Y.  Supp.  99;  McMahon  v. 
Interborough  Rapid  Transit  Co. 
(1908)  69  Misc.  242,  110  N.  Y.  Supp. 
876;  Wachser  v.  Interborough  Rapid 
Transit  Co.  (1910)  69  Misc.  346,  125 
N.  Y.  Supp.  767. 

North  Carolina.— Britton  v.  Atlanta 
&  C.  Air  Line  R.  Co.  (1883)  88  N.  C. 
536;  Penny  v.  Atlantic  Coast  Line  R. 
Co.  (1903)  133  N.  C.  221,  63  L.R.A. 
497,  45  S.  E.  663;  Bedsole  v.  Atlantic 
Coast  Line  R.  Co.  (1909)  IBl  N.  C. 
152,  65  S.  E.  926.  See  also  Stanley  t. 
Southern  R.  Co.  (1912)  160  N.  C.  323. 
76  S.  E.  221. 

Pennsylvania.— Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Hinds  (1866)  53  Pa.  512, 
91  Am.  Dec.  224,  8  Am.  Neg.  Cas.  602; 
Pittsburg  &  C.  R.  Co.  v.  Pillow  (1874) 
76  Pa.  510,  18  Am.  Rep.  424,  8  Am. 
^  Neg.  Cas.  608. 

South  Carolina.  —  Franklin  v.  At- 
lanta &  C.  Air  LineR.  Co.  (1906)  74 
S.  C.  332,  64  S.  E.  578;  Anderson  v. 
South  Carolina  &  G.  R.  Co.  (1907)  77 
S.  C.  434.  122  Am.  St.  Rep.  591,  68 
S.  E.  149,  later  appeal  in  (1908)  81  S. 
G.  1,  61  S.  E.  1096;  Spires  v.  Atlantic 
Coast  Line  R.  Ck>.  (1912)  92  S.  C.  664, 
75  S.  E.  950. 

Tennessee. — Ferry  Cos.  v.  '  White 
(1897)  99  Tenn,  256,  38  L.R.A.  427,  41 
S.  W.  683,  3  Am.  Neg.  Rep.  279;  Nash- 


ville, C.  &  St  L.  R.  Co.  ▼.  Flake  (1906) 
114  Tenn.  671,  108  Am.  St.  Rep.  925, 
88  S.  W.  326;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Hatch  (1906)  116  Tenn.  680,  94 
S.  W.  671. 

Texas. — Missouri,  E.  &  T.  R.  Go.  v. 
Gerren  (1909)  57  Tex.  Civ.  App.  34, 
121  S.  W.  905;  Twichell  v.  Pecos  &  N. 
T.  R.  Co.  (1910)  62  Tex.  Civ.  App.  175, 
131  S.  W.  243;  Galveston,  H.  &  S.  A. 
R.  Co.  v.  Bell  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  1,  6  N.  C.  C.  A.  621,  af- 
firmed in  (1919)  110  Tex.  104,  216  S. 
W.  390.  ' 

Virginia.— Norfolk  &  W.  R.  Co.  v. 
Birchfield  (1906)  106  Va.  809,  54  S. 
E.  879. 

Wasliington. — ^Kelly  v.  Navy  Yard 
Route  (1913)  77  Wash.  148,  137  Pac. 
444. 

Wisconsin.  —  Kline  v.  Milwaukee 
Electric  R.  &  Light  Go.  (1911)  146 
Wis.  134,  131  N.  W.  427,  Ann.  Cas. 
1912C.  267. 

England.  —  Compare  Pounder  v. 
North  Eastern  R.  Co.  [1892]  1  Q.  B. 
886,  criticized  in  Cobb  v.  Great  West- 
ern R.  Co.  [1894]  A.  C.  419,  63  L.  J. 
Q.  B.  N.  S.  629,  6  Reports,  203,  71  L. 
T.  N.  S.  161,  68  J.  P.  636,  and  Canadian 
P.  R.  Co.  V.  Blain  (Can.)  infra. 

Canada.  —  Canadian  P.  R.  Co.  v. 
Blain  (1903)  34  Can.  S.  C.  74,  affirm- 
ing (1903)  6  Ont.  L.  Rep.  334,  appeal 
to  Privy  Council  refused  in  [1904]. 
A.  C.  (Eng.)  453,  73  L.  J.  P.  C.  N.  S. 
109. 

In  Kelly  v.  Navy  Yard  Route 
(Wash.)  supra,  the  court  said:  "A 
carrier  is  bound  to  exercise  the  high- 
est degree  of  care  demanded  by  the 
surrounding  circumstances  in  protect- 
ing its  passengers,  and  is  answerable 
for  the  unlawful  conduct  of  a  fellow 
passenger  if,  upon  consideration  of  all 
the  facts  and  circumstances,  it  could, 
or  might,  by  the  exercise  of  such  dili- 
gence as  the  occasion  demanded,  have 
prevented  an  assault  or  injury  at  the 
hands  of  a  fellow  passenger.  A  pas- 
senger, from  the  time  he  enters  his 
vehicle,  has  the  right  to  claim  the  pro- 
tection of  the  carrier  from  the  insults 
and  violence  of  others,  and  it  is  a  duty 
the  carrier  owes  to  the  passengers, 
when  the  circumstances  known  to  it 
are  such  as  to  create  a  reasonable  ap- 
prehension of  disorderly  conduct,  to 
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be  ▼is^lailt  and  prompt  to'  su'tipi'esB  it 
when  it  occurs,  atid  to  prevent  its  rep- 
etition." 

The  rule  was  expressed  as  follows 
in  Chicago,  T.  H.  &  S.  E.  R.  Co.  v. 
P*i8her  (1915)  61  Ind.  App.  10.  110  N. 
B.  240:  "It  may  be  stated  generally 
that,  although  common  carriers  are 
not  insurers  of  the  safety  of  their  pas- 
sengers,  they  are  in  duty  bound  to  pro- 
tect them  from  the  unprovoked 
assault  or  misconduct  of  a  fellow  pas- 
senger, where  the  servants  of  the  car- 
rier have  knowledge  of  the  existing 
conditions  for  a  sufficient  intervening 
time  between  the  acquisition  of  knowl- 
edge and  the  injury  to  protect  their 
passengers ;  and  this  is  true  where  the 
carrier's  servants  haVe  reason  to  an- 
ticipate from  the  existing  conditions 
that  the  safety  of  the  passengers  is 
nnperiled  by  the  misconduct  of  a  fel- 
low passenger." 

So,  in  Washington  R.  &  Electric  Co. 
V.  Perry  (1917)  47  App.  D.  C.  90,  the 
court  said :  "It  is  the  duty  of  the  em- 
ployees of  a  carrier  of  passengers  to 
exercise  great  care  and  vigilance  in 
preserving  order,  that  one  passenger 
may  not  be  subjected  to  violence  or  in- 
sult from  other  passengers;  and  the 
carrier  is  liable  for  injuries  sustained 
by  a  passenger  at  the  hands  of  fellow 
passengers  where,  through  its  agents 
or  employees,  it  knows  or  has  oppor- 
tunity to  know  of  the  threatened  in- 
jury, or  might  reasonably  anticipate 
the  happening  of  such  an  injury,  and 
fails  or  neglects  to  take  proper  pre- 
cautions or  to  use  proper  means  to 
prevent  it." 

In  Louisville  R.  Co.  v.  Wellington 
(1910)  137  Ky.  719,  126  S.  W.  370, 
wherein  it  appeared  that  the  plaintift 
was  assaulted  by  disorderly  negro 
passengers  on  the  defendant's  car,  the 
court  approved  of  the  following  in- 
struction: "If  the  jury  believe  from 
the  evidence  that  the  conduct  of  the 
negroes,  by  whom  plaintiff  claims  to 
have  been  insulted  and  assaulted  on 
the  occasion  in  the  evidence  referred 
to,  was  such  on  defendant's  car,  and 
prior  to  the  happening  of  the  alleged 
assault,  as  would  induce  a  reasonably 
vigilant  and  prudent  conductor  to 
have   anticipated   that   such   assault 


might  b«  made,  theA  it  became  tk« 
doty  of  such  defendant's  conductor,  in 
the  exercise- of  the  utmost  vigilance, 
to  use  all  reasonable  means  to  protect 
the  plaintiff  from  indignity  and  as- 
sault from  said  negroes,  and  if  you 
shall  believe  from  the  evidence  that 
the  defendant's  conductor,  under  such 
circumstances,  failed  to  use  all  rea- 
sonable means  to  prevent  such  indig- 
nity to  or  assault  upon  the  plaintiff,- 
and  that  by  reason  of  such  failure  on 
the  part  of  defendant's  conductor  the 
plaintiff  sustained  insult,  assault,  or 
injury  from  said  negroes  on  the  oc- 
casion in  the  evidence  referred  to,  the 
law  is  for  the  plaintiff,  and  the  jury 
should  so  find."  The  court  entered  an 
order  reversing  a  judgment  for  the 
plaintiff  on  the  ground  that  the  dam- 
ages awarded  were  excessive,  but,  on 
a  rehearing,  affirmed  the  judgment. 
187  Ky.  726,  128  S.  W.  1077. 

A  fortiori,  the  connivance  of  a  con- 
ductor or  brakeman  in  an  assault  on  a 
passenger  by  a  fellow  passenger  ren- 
ders the  carrier  liable  for  the  injury. 
Richmond  &  D.  R.  Co.  v.  Jefferson 
(1892)  89  Ga.  554,  17  L.R.A.  571,  32 
Am.  St.  Rep.  87, 16  S.  E.  69;  Evansville 
&  I.  R.  Co.  v.  Darting  (1892)  6  Ind. 
App.  375,  33  N.  E.  636,  8  Am.  Neg.  Cas. 
198.  See  also  Seawell  v.  Carolina  C. 
R.  Co.  (1903)  182  N.  C.  856.  44  S.  E. 
610.  14  Am.  Neg.  Rep.  445,  rehearing 
denied  (1903)  133  N.  C.  616,  46  S.  E. 
850. 

Thus,  a  carrier  has  been  held  to  be 
liable  for  an  assault  on  a  colored  min- 
ister by  two  drunken  white  men.  who, 
with  the  connivance  of  the  conductor, 
compelled  their  victim,  by  threats  of 
violence,  to  dance  and  sing  religious 
songs.  Richmond  &  D.  R.  Co.  v.  Jef- 
ferson (Ga.)  supra. 

Where  passengers  have  committed 
boisterous  and  disorderly  acts  in  the 
coach  of  a  carrier  for  a  long  period  of 
time,  the  carrier  becomes  liable  for  a 
subsequent  assault  on  an  innocent 
passenger;  and  it  cannot  avoid  re- 
sponsibility on  the  ground  that  its 
servants  did  not  know  of  such  miscon- 
duct, since  in  the  proper  exercise  of 
their  duties  they  should  have  known 
of  it.  Abemathy  v.  Missouri  P.  R.  Co. 
(1920)  —  Mo.  App.  — ,  217  S.  W.  568. 
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'The  earriey'a  liabililv  does  not  <!&•. 
fend  on  his  bavins:  reason  to  believe 
that  an  assault  will  be  made  by  a  dis- 
orderly passenger  on  any  particular, 
individual.  After  notice  that  ^  pas- 
senger is  a  menace  to  the  safety  of 
ottier  passengers,  the  carrier  is 
bound  to  exercise  care  to  prevent  an 
injury  to  any  of  them.  St.  Louis 
Southwestern  R.  Co.  v.  Bradley  (1911) 
99  Ark.  346, 138  S.  W.  478;  Spangler  v. 
St.  Joseph  &  G.  L  R.  Co.  (1903)  68 
Kan.  46,  63  L.R.A.  684,  104  Am.  St. 
Rep.  391,  74  Pac.  607,  16  Am.  Neg.  Rep. 
299;  United  R.  &  Electric  Co.  v.  State 
(1901)  98  Md.  619,  64  L.R.A.  942,  86 
Am.  St.  Rep.  453,  49  Atl.  928,  10  Am. 
Neg.  Rep.  71;  Liljegren  v.  United  R. 
Co.  (1921)  —  Mo.  App.  — ,  227  S.  W. 
926;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Bell  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  1,  5  N.  C.  C.  A.  621,  af- 
firmed in  (1919)  110  Tex.  104,  216  S. 
W.  390.  Nor  need  the  particular  man> 
ner  of  the  injury  be  apparent  to  the 
carrier.  Baltimore  &  0.  R.  Co.  v.  Rudy 
(1912)  118  Md.  42,  84  Atl.  241. 

In  Liljegren  v.  United  R.  Co.  (1921) 
—  Mo.  App.  — ,  227  S.  W.  925.  the 
court  while  recognizing  that  a  carrier 
is  not  bound  to  anticipate  an  assault 
by  a  fellow  passenger  merely  because 
he  is  intoxicated,  in  the  absence  of  any- 
thing in  his  conduct  to  warn  trainmen 
that  he  is  likely  to  become  insulting 
or  violent,  held  that  the  evidence  was 
sufficient  to  warrant  a  finding  of 
breach  of  duty  on  the  part  of  the  car- 
rier toward  a  woman  passenger  who 
was  kissed  by  an  intoxicated  fellow 
passenger,  it  appearing  that  he  had 
previously,  to  the  knowledge  of  the 
trainmen,  engaged  in  boisterous  and 
offensive  conduct,  and  had  assaulted 
other  passengers,  and  that  another 
passenger  prior  to  the  assault  in  ques- 
tion had  unavailingly  appealed  to  the 
conductor  to  protect  the  passengers. 

A  railroad  company  owning  a  rail- 
road under  a  charter  obtained  from 
the  state  is  not  relieved  from  its  legal 
responsibility  with  respect  to  an  as- 
sault on  a  passenger  by  a  fellow 
passenger  merely  because  another 
corporation  was  operating  the  road  at 
the  time  of  the  injury.  Franklin  v. 
Atlanta  &  C,  Air  Line  R.  (3o.  (1906) 
74  &  C.  832,  64  S.  E.  678. 


.  Moreover,  where  th«  lines  of  two  or 
more  carriers  are  conducted  as  a 
single  system,  an  initial  carrier  is  not 
relieved  of  lii^bility  for  an  assault  by 
a  third  person,  by  reason 'of  the  fact 
that  the  assault  is  commij:ted  on  a 
line  belonging  to  another  carrier,  but 
forming  a  part  of  the  system.  Pugh 
V.  Washington  R.  &  Electric  Co.  (1919) 
134  Md.  196,  106  Atl.  622.  ' 

On  the  other  hand,  a.carri^r  will  not 
be  held  liable  for  an  assault  on  a  pas-* 
senger  by  a  fellow  passenger,  commit- 
ted under  such  circumstanpes  that  it 
could  not  reasonably  have  been  antici- 
pated by  the  employees  of  the  carrier 
in  time  to  prevent  it. 

United  Slates. — McGuinn  ▼.  Forbes 
(1889)  37  Fed.  639;  Brown  v.  Chicago, 
R.  L  &  P.  R.  Co.  (1905)  2  L.R.A.(N.S.) 
105,  72  C.  C.  A.  20,  189  Fed.  972,  2 
Ann.  Cas.  251,  19  Am.  Neg.  Rep.  646. 

Alabama.  —  Culberson  v.  Empire 
Coal  Co.  (1908)  156  Ala.  416,  47  So. 
237;  Gooch  v.  Birmingham  R.  Light  & 
P.  Co.  (1912)  177  Ala.  293,  58  So.  196, 
6  N.  C.  C.  A.  818;  Ex  parte  Alabama 
G.  S.  R.  Co.  (1920)  204  Ala.  604,  86 
So.  100. 

Colorado.  —  Snyder  y.  Colorado 
Springs  &  C.  C.  D.  R.  Ck>.  (1906)  36 
Colo.  288,  8  L.R.A.(N.S.)  781,  118  Am. 
St.  Rep.  110,  86  Pac.  686,  20  Am.  Neg. 
Rep.  28. 

Indiana. — Lake  Erie  &  W.  R.  Co.  v. 
Arnold  (1901)  26  Ind.  App.  190,  69  N. 
E.  894. 

Iowa. — Felton  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1886)  69  Iowa,  677,  29  N.  W. 
618. 

Kentucicy. — Illinois  C.  R.  Co.  v. 
Gunterman  (1909)  135  Ky.  438,  121  S. 
W.  514;  Louisville  &  N.  R.  Co.  v.  Ren- 
fro  (1911)  142  Ky.  590,  33  L.R.A. 
(N.S.)  133,  135  S.  W.  266;  Hale  v. 
Chesapeake  &  0.  R.  Co.  (1911)  142 
Ky.  835,  135  S.  W.  898;  Bailey  v. 
Louisville  &  N.  R.  Co.  (1898)  19  Ky.  L. 
Rep.  1617,  44  S.  W.  105. 

Maryland.— Tall  v.  Baltimore  Steam 
Packet  Co.  (1899)  90  Md.  248,  47 
L.R.A.  120,  44  Atl.  1007;  Baltimore  & 
0.  R.  Co.  v.  Rudy  (1912)  118  Md.  42, 
84  Atl.  241 ;  Pugh  v.  Washington  R.  & 
Electric  Co.  (1921)  —  Md.  — »  113  AtL 
781. 
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Minnesota.  —  Mullan  v.  Wisconsin 
C.  Co.  (1891)  46  Minn.  474,  49  N. 
W.  249. 

Mississippi. — Illinois  C.  R.  Co.  ▼. 
Minor  (1892)  69  Miss.  710,  16  L.R.A. 
627,  11  So.'  101 ;  Spinks  v.  New  Orleans, 
M.  &  C.  R.  Co.  (1913)  106  Miss.  58. 
68  So.  190. 

Missouri.  —  Sira  v.  Wabash  R.  Co. 
(1898)  116  Mo.  127,  37  Am.  St,  Rep. 
386,  21  S.  W.  905;  Abemathy  v. 
Missouiri  P.  R.  Co.  (1920)  —  Mo.  App. 
— ,  217  S.  W.  568;  Lige  v.  Chicago,  B. 
ft  Q.  R.  Co.  (1918)  276  Mo.  249,  L.R.A. 
1918F,  648.  204  S.  W.  508. 

New  Jersey. — HoFF  v.  Public  Serv- 
ice R.  Co.  (reported  herewith)  ante, 
860,  reversing  (1917)  90  N.  J.  L.  386, 
101  Atl.  404. 

New  York. — Putnam  v.  Broadway  ft 
S.  Ave.  R.  Co;  (1873)  55  N.  Y.  108,  14 
Am.  Rep.  190;  Victor  son  v.  Inter- 
borough  Rapid  Transit  Co.  (1912)  137 
N.  Y.  Supp.  860;  Stutsky  v.  Brooklyn 
Heights  R.  Co.  (1904)  88  N.  Y.  Supp. 
368. 

North  Carolina. — Pruett  v.  Southern 
R.  Co.  (1913)  164  N.  C.  3,  49  L.R.A. 
(N.S.)  810,  80  S.  E.  65,  Ann.  Cas. 
1915D,  54;  Mills  v.  Atlantic  Coast  Line 
R.  Co.  (1916)  172  N.  C.  266,  90  S.  E. 
221 ;  Chani.ey  v.  Norfolk  &  W.  R.  Co. 
(1917)  174  N.  C.  351,  L.R.A.1918A, 
1072,  93  S.  E.  834,  Ann.  Cas.  1918E, 
580. 

Pennsylvania.  —  Brehony  v.  Potts- 
ville  Union  Traction  Co.  (1907)  218 
Pa.  128,  66  Atl.  1006;  Barlick  v.  Balti- 
more &  0.  R.  Co.  (1909)  41  Pa.  Super. 
Ct.  87;  Hillebrecht  v.  Pittsburg.  R.  Co. 
(1913)  55  Pa.  Super.  Ct.  204.  See  also 
Widener  v.  Philadelphia  Rapid  Transit 
Co.  (1909)  224  Pa.  171,  73  Atl.  209. 

South  Carolina.  —  Franklin  v.  At- 
lanta &  C.  Air  Line  R.  Ck>.  (1906)  74 
S.  C.  332,  54  S.  E.  578. 

Texas.— Ft.  Worth  &  R.  G.  R.  Co. 
V.  Stewart  (1916)  107  Tex.  594,  182  S. 
W.  893,  reversing  (1912)  —  Tex.  Civ. 
App.  — ;  146  S.  W.  355;  Texas  ft  P.  R. 
Co,  V.  Baker  (1919)  —  Tex.  — ,  216 
S.  W.  556,  reversing  (1915)  —  Tex. 
Civ.  App.  — ,  184  S.  W,  664;  Missouri 
E.  ft  T.  R.  Co.  V.  Gerren,  57  Tex.  Civ. 
App.  34,  121  S.  W.  905;  Walker  v.  In- 
ternational &  G.  W.  R.  Co.  54  Tex.  Civ. 
App.  406,  117  S.  W.  1020. 

England. — Cobb   v.   Great  Western 


R.  Co.  [1894]  A.  C.  419,  68  L.  J.  Q.  B, 
N.  S.  629.  6  Reports,  203,  71  L.  T.  N- 
8.  161,  58  J.  P.  636,  affirming  [1893]  1 
Q.  B.  459,  62  L.  J.  Q.  B.  N.  S.  336„ 
4  Reports,  283,  68  L.  T.  N.  S.  483,  41 
Week.  Rep.  275,  57  J.  P.  437. 

Ireland. — Adderley  v.  Great  North- 
em  R.  Co.  [1905]  2  Ir.  R.  378.  4  B.  R. 
C.  298. 

There  is  no  presumption  of  negli- 
gence on  the  part  of  the  carrier  from 
the  mere  fact  that  a  passenger  has 
been  assaulted  by  another  passenger 
while  riding  on  the  carrier's  train. 
Anderson  v.  South  Carolina  &  G.  R. 
Co,  (1907)  77  S.  C.  434,  122  Am.  St. 
Rep.  591,  58  S.  E.  149,  s.  c.  on  subse- 
quent appeal  (1908)  81  S.  C.  1,  61  S. 
E.  1096. 

And  a  carrier  is  clearly  not  liable 
for  an  assault  made  by  one  passenger' 
on  another  merely  in  self-defense. 
Culberson  v.  Empire  Coal  Co.  (1908) 
156  Ala.  416.  47  So.  237.  See  to  the 
same  effect,  Missouri,  K.  &  T.  R.  Co.  v. 
Gerren  (1909)  57  Tex.  Civ.  App.  84, 
121  S.  W.  905.  However,  the  plaintiff 
need  not  allege,  in  stating  his  cause 
of  action,  that  the  assault  was  not 
made  in  self-defense,  or  that  it  was 
unlawfully  made;  since  the  fact  that 
an  assault  was  committed  in  self- 
defense  is  a  matter  of  defense.  Cul- 
berson V.  Empire  Coal  Co.  (Ala.) 
supra. 

h.  AppUcaUon  of  rulea  generally, 

Sodden  asMralt. 

In  Hillebrecht  v.  Pittsburg  R.  Co. 
(1913)  55  Pa.  Super.  Ct.  204,  an  action 
against  a  carrier  for  damages  for  an 
assault  by  a  fellow  passenger,  the 
court  stated  the  facts  and  its  conclu- 
sion as  follows:  "There  was  in  the 
present  case  but  one  blow  struck,  and 
that  blow  was  struck  suddenly  and 
without  warning  by  a  passenger  who, 
up  to  that  moment,  had  been  quiet  and 
orderly.  The  thing 'was  so  quickly 
done  that  neither  the  conductor  nor  the 
friends  of  the  plaintiff  who  were 
standing  in  the  aisle  of  the  car  could 
have  prevented  it.  The  conduct  of 
those  in  charge  of  the  car  must  be 
judged  in  the  light  of  the  facts  estab- 
lished by  the  evidence.  The  evidence 
failed  to  establish  facts  from  wliich' 
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held  that  it  was  the  duty  o£  the  «on- 
ductor  of  a  train,  on  hearingr  an  alter* 
cation  between  two  passengers,  to  in- 
terfere to  prevent  further  difficulty, 
and  that  for  an  assault  on  one  of  the 
passengers  by  the  other,  thereafter 
occurring,  the  carrier  was  liable,  es- 
pecially in  a  jurisdiction  where  a 
statute  made  conductors  conservators 
of  the  peace.  It  was  also  held  to  be 
the  duty  of  the  conductor  to  prevent 
an  assault  even  though  he  believed 
that  the  assaulting  passenger  was  a 
special  officer  of  the  railroad  company. 

So,  it  has  been  held  to  be  a  conduc- 
tor's duty  to  interfere  in  an  alterca- 
tion between  passengers,  to  protect 
one  of  them  from  injury,  even  though 
the  latter  is  the  aggressor  in  the  alter- 
cation. Birmingham  R.  Light  &  P.  Co. 
v.  Lipscomb  (1916)  198  Ala.  653,  73 
So.  962. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Richardson  (1907)  40  Ind.  App.  603, 
82  N.  E.  536,  the  court  made  the  fol- 
lowing statement  in  holding  that  a 
carrier  was  liable  for  a  gunshot 
wound  inflicted  on  a  passenger  by  a 
fellow  passenger,  in  the  presence  of  a 
brakeman  who  made  no  effort  to  pre- 
vent the  assault:  "It  is  the  duty  of 
a  common  carrier  to  protect  a  pas- 
senger from  the  unprovoked  assault  of 
a  fellow  passenger,  if  there  is  reason 
to  believe  that  it  is  threatened  and  can 
be  prevented.  This  duty  springs  from 
a  condition  created  by  a  third  party, 
coupled  with  a  knowledge  by  the  car- 
riers servants  that  the  condition  ex- 
ists, and  with  time  enough  interven- 
ing between  the  acquisition  of  the 
knowledge  and  the  infliction  of  the  in- 
jury to  enable  the  servant  of  the 
carrier  to  protect  the  passenger  from 
the  third  party's  misconduct." 

In  McMahon  v.  Interborough  Rapid 
Transit  Ck).  (1908)  59  Misc.  242,  110 
N.  Y.  Supp.  876,  supra,  it  was  held  that 
a  carrier  was  liable  for  an  injury  to  a 
passenger  inflicted  by  boisterous  fel- 
low passengers,  where  it  appeared 
that  the  guard's  attention  was  called 
to  their  acta  of  rowdyism  and  he 
failed  to  interfere. 

In  Spires  v.  Atlantic  Coast  Line  R. 
(3o.  (1912)  92  S.  C  564,  75  S.  E.  950, 
It  appeared  that  prior  to  the  assaults 
in  litigation  disorder  and  violence  had 


a  jury  should  have  been  permitted  to 
$nd  that  the  employees  of  the  defend.< 
ant  company  were  guilty  of  negli- 
gence, and  the  point  submitted  by  the 
defendant  company,  requesting  a 
binding  instruction,  should  have  been 
aflkmed." 

A  carrier  has  been  held  not  to  be  li- 
able for  an  injury  to  a  passenger 
struck  by  another  who  was  in  the  act 
of  jumping  over  a  closed  gate  of  a 
car,  unless  it  was  shown  that  the  act 
of  the  offending  passenger  could  have 
been  foreseen  and  prevented  by  the 
guard.  Victorson  v.  Interborough 
Rapid  Transit  Co.  (1912)  187  N.  Y. 
Supp.  860. 

So,  in  Widener  v,  Philadelphia 
Rapid  Transit  Co.  (1909)  224  Pa.  171, 
73  Atl.  209,  the  plaintiff  was  not  per- 
mitted to  recover  for  an  injury  re- 
ceived by  him  in  being  rudely  pushed 
and  assaulted  by  a  fellow  passenger 
on  the  step  or  platform  of  a  street  car. 
The  court  stated  that  a  conductor  was 
required  to  police  his  car,  and,  when 
able  to  do  so,  prevent  injury  to  pas- 
sengers from  the  wanton  assaults  of 
unruly  fellow  passengers,  but  that  in 
order  to  measure  the  conductor's  re- 
sponsibility the  circumstances  of  the 
case  had  to  be  considered  for  the  pur- 
pose of  arriving  at  a  conclusion  as  to 
what  he  could  have  done  to  prevent 
the  injury. 

In  Pugh  V.  Washington  R.  &  Elec- 
tric Co.  (1921)  —  Md.  — ,  113  Atl.  732, 
a  directed  verdict  for  defendant  was 
sustained  notwithstanding  that  the 
plaintiff,  a  woman  passenger,  had  made 
an  outcry  when  a  fellow  passenger 
reached  under  the  seat  and  felt  of  her 
leg,  but  apparently  accepted  his  ex- 
planation that  he  was  trying  to  warm 
his  hands  at  the  heater  under  the  seat, 
and  he  shortly  afterwards  repeated 
the  act,  when  he  was  seized  by  an  em- 
ployee of  the  carrier  and  after  a 
struggle  made  to  release  his  grasp, 
it  appearing  that  her  first  outcry  and 
the  circumstances  attending  were  not 
such  as  to  attract  the  attention  of  her 
friends  who  were  seated  near  her. 

Bmvlojree  of  oanrier  ImtIus  opportn- 
■Ity  to  Interfere. 

In  Norfolk  &  W.  R.  Ck).  v.  Birchfield 
(1906)  106  Va.  809,  54  S.  E.  879,  it  was 
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developed  on  the  train  to  the  point  of 
rioting.  Recoveries  for  injuries  by  as* 
saults  from  fellow  passengers  were 
upheld,  although  the  trainmen  had 
good  reason  to  believe  that  any  effort 
by  them  to  enforce  order  would  in- 
crease the  danger  to  innocent  pas* 
sengers.  The  decision  was  based  on 
the  ground  that  the  carrier  should 
have  provided  an  adequate  force  to 
police  the  train,  and  that  the  crew 
should  have  run  the  train  back  to  a 
station  near  the  scene  of  the  disorder, 
or  should  have  demanded  the  assist- 
ance of  officers  at  stations  passed  on 
the  trip. 

In  Stanley  v.  Southern  R.  Co.  (1912) 
160  N.  C.  823,  76  S.  E.  221.  it  appeared 
that  negroes  on  an  excursion  train 
were  drinking  liquor  and  shooting  fire- 
arms when  the  plaintiff  entered  the 
negro  coach  to  rescue  another  white 
man,  and  was  himself  assaulted.  A 
judgment  of  nonsuit  was  reversed  on 
the  ground  that  the  jury  might  have 
found  the  company  to  be  negligent  in 
not  having  sufficient  officers  on  the 
train  to  preserve  order  and  prevent 
the  assault  on  the  plaintiff. 

In  Utterback  v.  St  Louis  ft  S.  F.  R. 
Co.  (1916)  —  Mo.  — ,  189  S.  W.  1171, 
the  court  held  that  even  though  the 
conductor  knew  or  should  have  known, 
by  the  exercise  of  ordinary  care,  that 
other  passengers  were  threatening  and 
assaulting  the  plaintiff,  the  carrier 
was  not  bound  absolutely  to  prevent 
them  from  approaching  him,  but  only 
to  exercise  the  highest  degree  of  care 
that  a  prudent  person  engaged  in  a 
similar  business  would  have  exercised 
to  prevent  the  assault. 

In  Lake  Erie  &  W.  R.  Co.  v.  Arnold 
(1901 )  26  Ind.  App.  190,  59  N.  E.  894, 
the  plaintiff  alleged  that  he  was  eject- 
ed from  a  train  by  fellow  passengers, 
and,  within  full  view  of  the  train 
crew,  was  forcibly  prevented  from 
again  boarding  the  train.  The  court 
admitted  that  a  carrier  is  bound  to  ex- 
ercise a  high  degree  of  care  to  prevent 
an  injury  to  a  passenger  from  third 
persons,  but  held  that  the  plaintiff 
failed  to  state  a  cause  of  action  be- 
cause he  did  not  allege  that  the  serv- 
ants of  the  carrier  could  have  prevent- 
ed any  of  the  assaults  on  him,  and, 


although  his  complaint  sounded  in 
tort,  he  did  not  make  a  general  aver- 
ment that  he  was  free  from  fault.        \ 

Kmowledge  of  ooadltloBa  Apt  te  ••«•• 
•aaanlt. 

A  conductor  who  knows  that  there 
are  strikers  and  strikebreakers  on  the 
same  train  is  under  an  obligation  to 
take  steps  to  prevent  an  outbreak  of 
violence  between  them,  and,  for  his 
failure  to  exercise  care  and  precau- 
tion under  such  circumstances,  an 
innocent  passenger  injured  by  the 
fighting  of  the  strikers  and  strike- 
breakers may  recover  from  the  carrier. 
Nute  V.  Boston  &  M.  R.  Co.  (1913)  214 
Mass.  184,  100  N.  E.  1099. 

So,  in  Chicago  &  A.  R.  Co.  v.  Pills- 
bury  (1887)  123  IlL  9,  5  Am.  St.  Rep. 
483,  14  N.  E.  22,  it  appeared  that  the 
plaintiff  was  wounded  by  a  pistol  shot 
fired  in  a  fight  between  strikers  and 
strikebreakers,  while  the  latter  were 
being  carried  in  the  same  coach  with 
the  plaintiff  without  notice  to  him  of 
any  danger,  although  a  previous  at- 
tack had  been  made  on  the  strike- 
breakers while  they  were  being  car- 
ried on  a  train  of  the  defendant  com- 
pany. In  holding  that  the  defendant 
was  liable,  the  court  said:  "It  is  the 
duty  of  carriers  by  rail  to  preserve 
order  in  their  carriages,  and  to  pro- 
tect passengers  from  all  dangers,  from 
whatever  source,  arising  on  their 
trains,  whether  from  the  dangerous 
and  violent  conduct  of  other  passen- 
gers or  otherwise.  To  this  end  all 
conductors  in  this  state,  while  on 
duty  on  their  respective  trains,  are  in- 
vested by  statute  with  police  power. 
With  regard  to  danger  and  hazard  to 
travel  arising  otherwise  than  on  the 
train,  and  not  incidents  of  such  travel, 
the  degree  of  care  to  be  observed  to 
discover  and  prevent  all  danger  to  and 
consequent  injuries  to  passengers 
must  depend  in  a  large  measure  on  the 
attendant  circumstances.  No  doubt  in 
many  cases,  if  the  carrier  observes 
ordinary  care  and  diligence  to  discov- 
er and  prevent  injury  to  passengers, 
such  as  any  prudent  person  would  do 
for  his  own  personal  safety,  it  will  be 
exonerated  from  liability.  In  other 
cases  and  under  other  circumstances 
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it  will,  no  doubt,  be  the  duty  of  the 
carrier  to  exercise  the  utmost  care, 
skill,  and  diligence  to  protect  the  pas- 
sengers from  danger  and  injury,  so 
far  as  the  same,  by  the  exercise  of 
such  care  and  skill  and  diligence, 
could  have  been  reasonably  and  prac- 
ticably foreseen  and  anticipated  in 
time  to  prevent  injury.  In  no  case 
must  the  carrier  expose  the  passenger 
to  extrahazardous  dangers  that  might 
readily  be  discovered  or  anticipated 
by  all  reasonable,  practicable  care  and 
diligence." 

In  Penny  ▼.  Atlantic  Coast  Line  R. 
Co.  (1908)  183  N.  C  221,  63  L.R.A. 
497,  45  S.  E.  663,  it  appeared  that  the 
plaintiff  had  alighted  from  a  train  and 
was  crossing  the  station  platform 
when  he  was  shot  by  a  negro  passen- 
ger engaged  in  a  fight  with  members 
of  the  train  crew  who  were  pursuing 
him.  It  also  appeared  that  no  warning 
was  given  to  the  plaintiff,  though  a 
conductor  and  brakeman  knew  of  the 
man  hunt.  The  court  said:  "This 
was  not  a  direct  assault  by  Calloway 
upon  the  plaintiff,  who  was  a  passen- 
ger on  the  defendant's  train  when  he 
was  shot  by  Calloway,  but  we  think 
that  in  law  the  carrier's  duty  would 
be  as  clear  to  warn  and  give  notice  to 
an  alighting  passenger  who  was  in 
danger  of  being  injured  by  violence  at 
the  hands  of  outside  parties,  as  it 
would  be  to  protect  them  against  as- 
saults at  the  hands  of  others.  It 
seems  to  us  that  the  same  rule  would 
apply  in  both  cases.  The  defendant 
was  charged  with  the  plaintiff's  safe 
exit  under  the  rule  laid  down.  The 
Imminence  and  suddenness  of  the  dan- 
ger, as  well  as  the  strength  and  num- 
bers of  those  offering  violence  to  pas- 
sengers, would  be  matters  to  be 
considered  by  the  j.ury  in  connection 
with  the  carrier's  duty." 

A  carrier  is  liable  for  an  assault  on 
a  passenger  by  an  insane  fellow  pas- 
senger, if  it  knows,  or  is  chargeable 
with  knowledge  at  the  time  it  admits 
the  insane  passenger,  that  he  is  not 
accompanied  by  anyone  to  restrain 
him.  And  if  a  carrier  learns  after  a 
passenger  has  boarded  the  train  that 
he  is  violently  insane,  it  becomes  its 
•duty  to  place  him  under  a  guard,  and 


on  its  failure  to  do  so  it  will  be  held 
liable  for  an  assault  by  him  on  a  fd- 
low  passenger.  Meyer  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  (1893)  4  C.  C.  A  221, 
10  U.  S.  App.  677,  54  Fed.  116. 

Knowledge  of  prerlona  altero«tloa  me 
dUorder. 

In  Twichell  v.  Pecos  &  N.  T,  R.  Co. 
(1910)  62  Tex.  Civ.  App,  175,  131  S. 
W.  243,  'it  appeared  that  members  of 
a  train  crew  were  warned  that  one 
Childress  had  made  an  assault  on  the 
plaintiff,  and  that  it  was  feared  he 
was  taking  passage  on  the  train  to  re- 
new the  offense.  Thereafter  Childress 
.  conducted  himself  properly  until  he 
made  a  sudden  assault  on  the  plaintiff 
when  the  members  of  the  crew  were 
not  present.  It  also  appeared  that 
Childress  had  a  reputation  as  a  dan- 
gerous man,  which  fact  was  known  to 
the  conductor.  Under  these  circum- 
stances it  was  held  to  be  proper  to 
refuse  a  peremptory  instruction  for 
the  defendant  carrier,  the  court  say- 
ing: "We  think  it  was  for  the  jury  to 
say  whether  appellee's  servants  and 
employees  had  such  knowledge  of  the 
character  of  Childress,  and  such  in- 
formation of  threatened  assault,  as 
would  create  in  the  mind  of  a  person 
of  a  very  high  degree  of  prudence  and 
care  a  reasonable  anticipation  of  an 
assault  and  injury  upon  appellant, 
and,  if  so,  whether,  notwithstanding 
the  ordinary  demeanor  of  Childress 
just  prior  to  the  assault,  such  serv- 
ants and  employees,  under  the  circum- 
stances, exercised  that  high  degree  of 
care,  to  prevent  the  assault  that  the 
law  imposes." 

In  Isenberg  v.  New  York,  N.  H.  & 
H.  R.  Ck>.  (1915)  221  Mass.  182,  l08 
N.  E.  1046,  it  was  held  that  it  was  for 
the  jury  to  determine  whether  a  car- 
rier complied  with  its  obligation  to  use 
the  highest  degree  of  care  to  prevent 
injury  to  its  passengers  consistent 
with  its  undertaking,  where  it  ap- 
peared that  the  plaintiff  had  com- 
plained to  the  conductor  and  another 
trainman  that  he  was  being  annoyed 
and  threatened  by  another  passenger, 
and  that  nothing  was  done  by  them  to 
prevent  a  further  assault  except  to  ask 
the  offender  to  let  the  plaintiff  alone. 
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In  Kelly  ▼.  Navy  Yard  Route  (1913) 
77  Wash.  148,  137  Pac.  444.  it  was 
held  to  be  a  qaestion  for  the  jury  to 
determine  whether  the  carrier  exer- 
cised the  required  deg^ree  of  diligence 
and  care,  and  whether  it  should  have 
taken  effective  means  to  guard  against 
the  occurrence  of  a  second  assault, 
where  the  evidence  showed  the  follow- 
ing facts :  A  fellow  passenger  of  the 
plaintiff,  with  a  reputation  as  a  dan- 
gerous man,  and  under  the  influence 
of  liquor,  had  made  a  prior  assault  on 
the  plaintiff,  without  provocation  or 
excuse,  and  had  been  induced  by  the 
steward  to  go  into  another  room.  The 
steward,  believing  that  the  assailant 
had  been  quieted,  had  gone  about  his 
work  when  a  second  assault  was  com- 
mitted on  the  plaintiff  by  the  same 
offender. 

In  Koch  V.  Brooklyn  Heights  R.  Co. 
(1902)  75  App.  Div.  282,  78  N.  Y. 
Supp.  99,  the  court  decided  that  there 
was  sufficient  evidence  for  the  sub- 
mission of  the  case  to  the  jury  where 
witnesses  for  the  plaintiff  testified 
that  repeated  assaults  on  the  plaintiff 
had  been  committed  by  fellow  passen- 
gers, that  £  request  had  been  made  to 
the  conductor  to  stop  such  miscon- 
duct, and  that  he  had  failed  to  make 
any  effectual  or  determined  effort  to 
put  an  end  to  the  disturbance. 

But  even  where  an  altercation  has 
taken  place  between  two  passengers, 
and  an  employee  of  the  carrier  has  in- 
terfered, if  the  attitude  of  the  aggres- 
sor thereafter  has  been  such  as  reason- 
ably to  induce  the  employee  to  believe 
that  no  further  difficulty  will  occur, 
the  carrier  is  not  liable  for  a  subse- 
quent sudden  assault  by  the  offender. 
Putnam  v.  Broadway  &  S.  Ave.  R.  Co. 
(1873)  55  N.  Y.  108,  14  Am.  Rep.  190. 

In  HoFP  V.  Public  Service  R.  Co. 
(reported  herewith)  ante,  860,  re- 
versing (1917)  90  N.  J.  L.  886, 101  Atl. 
404,  it  appeared  that  the  plaintiff,  a 
female  passenger,  as  she  entered  a 
street  car,  was  insulted  by  a  male  pas- 
senger. She  was  agitated  by  the  oc- 
currence, and  passed  into  the  car 
without  pajring  her  fare.  On  again 
passing  the  offender  to  pay  her  fare, 
further  insulting  remarks  were  made 
to  her.    Two  police  officers  thereafter 


entered  the  car  and  sat  down  near  her. 
On  reaching  the  point  at  which  she 
wished  to  leave  the  car,  she  used  the 
rear  door,  though  she  could  have 
avoided  her  annoyer  by  going  out 
through  the  front  door.  When  a  fur- 
ther insulting  remark  was  made  to 
her  by  the  offensive  passenger  as  she 
was  near  the  exit,  she  threatened  to 
"smack"  him,  and  was  struck  by  him, 
sustaining  serious  injuries.  It  ap- 
peared that  all  of  the  remarks  ad- 
dressed to  her  were  within  the  hearing 
of  the  conductor.  It  also  appeared 
from  her  testimony  that  she  passed 
out  through  the  rear  door  in  order  to 
resent  the  insults  offered  to  her.  The 
court  of  errors  and  appeals  held  that 
there  was  insufficient  evidence  for 
the  submission  of  the  case  to  the  jury, 
since  there  was  no  proof  that  the  con- 
ductor could  have  apprehended  the 
assault  in  time  to  prevent  it.  The 
judgment  of  the  supreme  court  affirm- 
ing a  verdict  for  the  plaintiff  was  re- 
versed, four  judges  dissenting. 

Effect  of  overcrowdlag  of  oar. 

In  Chancey  v.  Norfolk  &  W.  R.  Co. 
(1917)  174  N.  C  851,  L.R.A.1918A, 
1072,  93  S.  E.  834,  Ann.  Cas.  1918E, 
680,  the  court  decided  that  the  over- 
crowding of  a  car  and  the  failure  to 
light  it  were  not  the  proximate  causes 
of  an  assault  and  robbery  committed 
therein.  It  was  therefore  held  that 
the  carrier  was  not  liable  for  the  as- 
sault and  robbery,  where  no  other  neg- 
ligence was  proved. 

Similarly,  in  Cobb  v;  Great  Western 
R.  Co.  [1894]  A.  C.  (Eng.)  419,  63  L. 
J.  Q.  B.  N.  S.  629,  71  L.  T.  N.  S.  161, 
58  J.  P.  636,  affirming  [1893]  1  Q.  B. 
459,  62  L.  J.  Q.  B.  N.  S.  335,  4  Reports, 
283,  68  L.  T.  N.  S.  483,  41  Week.  Rep. 
275,  57  J.  P.  437,  it  was  held  that  legal 
responsibility  for  the  robbery  of  a  pas- 
senger could  not  be  imposed  on  a 
carrier  because  it  permitted  the  car- 
riage to  be  overcrowded,  where  the 
plaintiff  did  not  show  any  causal  con- 
nection between  the  overcrowding  and 
the  robbery. 

In  Snyder  v.  Colorado  Springs  &  0. 
C.  D.  R.  Co.  (1906)  36  Colo.  288,  8 
L.R.A.(N.S.)  781,  118  Am.  St.  Rep. 
110,  85  Pac.  686,  20  Am.  Neg.  Rep.  23, 
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it  appeared  fhat  the  conductor  was 
forcing  his  way  through  a  crowded 
car  when  he  pressed  a  passenger 
against  a  fellow  passenger,  who  arose 
and  "surged"  against  the  plaintiff  so 
that  the  latter  was  thrown  from  the 
car  and  injured.  In  affirming  a  ver- 
diet  which  was  directed  for  the 
defendant,  the  court  stated  that 
although  it  was  possible  that  some 
extremely  nervous  or  irritable  per- 
son would  become  angry  because  of 
the  inconvenience  attendant  on  the 
crowded  condition  of  the  car,  it  was 
not  in  accordance  with  the  usual 
and  ordinary  course  of  events  that 
a  seated  passenger  would  so  far 
lose  control  of  himself,  on  account 
of  having  a  standing  passenger  crowd- 
ed against  him,  that  he  would  forc- 
ibly eject  the  standing  passenger 
from  the  car.  It  was  therefore  held 
that  the  proximate  cause  of  the 
injury  to  the  plaintiff  was  the  ac- 
tion of  the  irritable  passenger,  and 
that  this  cause  could  not  be  an- 
ticipated by  the  defendant's  em- 
ployees. 

Likewise,  in  Anderson  v.  South  Caro« 
lina  &  G.  R.  Go.  (1908)  81  S.  C.  1,  61 
S.  E.  1096,  the  South  Carolina  supreme 
court,  in  affirming  a  judgment  for  the 
plaintiff,  approved  of  an  instruction 
to  the  effect  that  if  the  carrier  knew 
or  had  reasonable  grounds  for  sus- 
pecting that  danger  would  arise  in 
handling  a  large  number  of  passen- 
gers, it  was  bound  to  exercise  the 
highest  degree  of  care  to  provide  a 
sufficient  force  of  employees  to  con- 
trol the  crowd  and  prevent  assaults  on 
innocent  passengers,  even  though  such 
requirement  would  necessitate  the 
employment  of  an  additional  force  of 
servants;  and  that  the  carrier  was  li- 
able in  damages  for  a  failure  to 
perform  that  duty,  if  it  resulted  in  an 
injury  to  a  passenger  without  fault  on 
bis  part.  It  appeared  in  that  case  that 
the  plaintiff  was  shot  in  the  leg  by  a 
fellow  passenger  while  the  latter  was 
engaged  in  a  riot. 

In  Pounder  v.  Northeastern  R.  Co. 
[1892]  1  Q.  B.  (Eng.)  385,  the  plain- 
tiff sought  to  recover  for  an  assault 
conunitted  on  him  in  a  crowded  rail- 
way carriage  by  several  pitmen  whose 


enmity  he  had  incurred  by  reason  Off 
his  being  employed  to  evict  them  from 
their  houses,  following  disputes  be- 
tween them  and  their  employers.  It 
appeared  that  the  carrier  had  no  no- 
tice of  the  plaintiff's  need  for  special 
protection  at  the  time  he  purchased 
his  ticket  for  transportation,  but  that 
its  servants  knew  of  the  danger  to  him 
at  the  time  he  entered  the  carriage, 
but  nevertheless  permitted  the  car- 
riage to  be  overcrowded  by  pitmen. 
It  was  held  that,  although  the  servants 
of  the  carrier  improperly  permitted 
the  carriage  to  be  overcrowded,  the 
consequence  was  one  which  it  assumed 
no  obligation  to  prevent  at  the  time 
it  entered  into  the  contract  of  car- 
riage. The  court  said:  "The  obliga- 
tion which  the  defendants  undertqok 
when  they  contracted  with  the  plain- 
tiff was  that,  if  they  omitted  to  supply 
him  with  reasonable  accommodation, 
they  would  be  liable  for  the  conse- 
quences usually  arising  therefrom  to 
one  of  the  traveling  public, — not  for 
consequences  which  might  result  to  a 
man  who  required,  whilst  traveling, 
special  protection  for  his  safety,  and 
which  fact  was  unknown  to  the  com- 
pany when  they  contracted  to  carry 
him.  To  an  ordinary  passenger  the 
consequence  of  not  supplying  reason- 
able accommodation,  which  is  the 
breach  of  duty  now  set  up,  is  certainly 
not  his  being  assaulted  by  an  inde- 
pendent tort-feasor,  which  is  the  sole 
injury  or  loss  complained  of  in  the 
present  case."  The  correctness  of  this 
decision  was  questioned  by  two  judges 
in  Cobb  V.  Great  Western  R.  Co.  [1894] 
A.  C.  (Eng.)  419,  63  L.  J.  Q.  B.  N.  S. 
629,  6  Reports,  203,  71  L.  T.  N.  S.  161, 
58  J.  P.  636,  affirming  [1893]  1  Q.  B. 
459,  62  L.  J.  Q.  6.  N.  S.  335,  4  Reports. 
283.  68  L.  T.  N.  S.  483,  41  Week.  Rep, 
275,  57  J.  P.  437,  and  its  doctrine  was 
repudiated  in  Canadian  P.  R.  Co. 
V.  Blain  (1903)  34  Can.  S.  C.  74,  af- 
firming (1903)  5  Ont.  L.  Rep.  334, 
appeal  to  Privy  Council  refused  in 
[1904]  A.  C.  (Eng.)  453,  73  L.  J.  P.  C, 
N.  S.  109. 
Effeot  of  panDlttimg  oard  plAyiag. 

In  Tall  V.  Baltimore  Steam  Packet 
Co.  (1899)  90  Md.  248,  47  L.R.A.  120, 
44  Atl.  1007,  the  court  held  that  a  car- 


Digitized  by 


Google 


StB 


AMERICAN  LAW  REPORTS.  ANNOTATED.  [16  A.1*R. 


rier  which  permitted  passengers  to 
play  cards  in  a  smoking  room  on  a 
steamboat,  in  violation  of  its  rules, 
was  not,  for  that  reason,  liable  for  an 
injury  to  another  passenger  who  was 
shot  during  a  quarrel  over  the  game, 
since  it  could  not  reasonably  have 
been  foreseen  that  such  shooting 
would  occur. 

Tkrowliis  of  bottia  from  window. 

In  Barlick  v.  Baltimore  &  O.  R,  Co. 
(1909)  41  Pa.  Super.  Ct.  87,  it  ap- 
peared that  a  passenger  sitting  in 
front  of  the  plaintiff  tossed  an  empty 
beer  bottle  out  of  an  open  window, 
and  the  bottle,  striking  a  car  on  an- 
other track,  was  broken  and  a  piece 
of  the  glass  passed  back  into  the  car 
through  another  open  window  and  in- 
jured the  plaintiff.  In  reversing  a 
judgment  for  the  plaintiff  the  court 
stated:  "The  carrier  is  .  .  .  liable 
for  injuries  to  a  passenger  resulting 
from  the  negligent  or  unlawful  acts  of 
a  fellow  passenger  if,  prior  to  the  ac- 
cident, the  conduct  of  the  offending 
party  has  been  such  as  to  indicate  a 
disposition  to  indulge  in  physically 
yiolent  conduct  and  give  rise  to  a  rea- 
sonable apprehension  of  injury  to 
other  parties.  This  is  not  upon  the 
ground  that  the  company  is  liable  to 
answer  for  the  acts  of  all  those  whom 
it  undertakes  to  carry,  but  it  is  be- 
cause of  the  failure  of  the  duty  to  af- 
ford reasonable  and  proper  protec- 
tion to  other  passengers.  The  car- 
rier is  not  bound  to  provide  against 
contingencies  which  it  had  no  reason- 
able grounds  to  apprehend,  nor  is  it 
bound  to  protect  its  passengers  from 
rudeness  or  bad  manners  on  the  part 
of  strangers  or  other  passengers,  un- 
less such  conduct  amounts  to  a  breach 
of  the  peace."  See  to  the  same  effect, 
Pruett  V.  Southern  R.  Co.  (1913)  164 
N.  C.  3,  49  L.R.A.(N.S.)  810,  80  S.  E. 
65,  Ann.  Cas.  1915D,  54. 

Where,  however,  bottle  throwing 
has  continued  for  some  time  to  the 
knowledge  of  the  carrier's  servants,  it 
becomes  liable  for  an  injury  from 
broken  glass' rebounding  through  the 
window  from  some,  outside  object. 
Baltimore  &  0,  R.  Co.  v.  Rudy  (1912) 
118  Md.  42,  84  Atl.  241,  wherein  the 


court  said:  "It  would  not  be  rational 
to  require  knowledge  or  means  of 
knowledge  of  the  particular  act  by 
which  injury  might  be  inflicted.  All 
that  can  be  required  is  knowledge 
or  means  of  knowledge  of  such  dis- 
orderly or  reckless  conduct  as  la 
likely  to  result  in  injury  in  some 
manner  to  others,  if  permitted  to 
continue.  The  fact  that  the  bottle 
which  caused  this  injury  struck  a 
passing  train,  instead  of  striking 
some  part  of  the  window  frame 
through  which  it  was  thrown,  does 
not  at  all  affect  the  question.  The 
danger  of  striking  something,  and 
scattering  broken  glass,  was  inherent 
in  the  reckless  throwing  of  bottles 
through  the  window,  and  the  proba- 
bility of  striking  the  car  window  was 
far  greater  than  that  of  strilung  a 
passing  train." 

street  rallwaj  co^panj. 

In  Holly  V.  Atlanta  Street  R.  Co. 
(1878)  61  Ga.  216,  84  Am.  Rep.  97. 
the  defendant  street  railway  company 
urged  that  a  distinction  should  be 
made  between  steam  railroad  cars  and 
street  cars,  with  respect  to  the  care 
required  for  the  prevention  of  as- 
saults by  fellow  passengers.  On  this 
point  the  court  said:  "It  is  true  that, 
as  argued  for  defendant  in  error, 
there  may  be  a  difference  between 
railroads  on  which  cars  are  propelled 
by  steam  across  the  country,  and  these 
street  railroads  in  cities ;  but  both  are 
carriers  of  passengers,  and  liable  for 
slight  neglect,  or  the  absence  of  ex- 
traordinary diligence.  And  their  duty 
to  their  passengers,  in  caring  for 
their  safe  and  comfortable  conveyance 
from  point  to  point,  is  the  same."  The 
decision  was  based  on  the  following 
section  of  the  Georgia  Code :  "A  car- 
rier of  passengers  is  bound  to  extraor- 
dinary diligence,  on  behalf  of  him- 
self and  his  agents,  to  protect  the 
lives  and  persons  of  his  passengers. 
But  he  is  not  liable  for  injuries  to  the 
person  after  having  used  such  dili- 
gence." 

Moreover,  a  street  railway  company 
has  been  held  to  be  liable  for  an  as- 
sault on  a  colored  person  in  a  park 
owned  and  operated  by  the  company. 
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where  its  employees,  with  knowledge 
that  assaults  on  colored  persons  were 
frequent  in  the  park,  carried  him  as  a 
passenger  to  the  park  without  warn- 
ing him  of  danger.  Indianapolis 
Street  R.  Co.  t.  Dawson  (1903)  31  Ind. 
App.  606,  68  N.  E.  909. 

Sleeplsc  Mir  «oaip*iiy. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
Hatch  (1906)  116  Tenn.  580,  94  S.  W. 
671,  both  the  railroad  company  and  a 
Pullman  company  were  held  liable  for 
an  assault  on  a  woman  in  a  Pullman 
car  by  two  men  who  were  presumably 
fellow  j>assengers,  where  none  of  the 
employees  of  either  company  appeared 
in  the  car  for  several  hours,  though 
bells  were  rung  to  call  them. 

«.  Effect  of  permttting  tntoxtcated  paa- 
■    aenger  on  vehicle. 

Ordinarily  the  mere  fact  th&t  a  car> 
tier  admits  an  intoxicated  passenger 
to  one  of  its  cars,  with  knowledge  that 
he  is  intoxicated,  or  fails  to  eject  him 
after  acquiring  such  knowledge,  is  in- 
sufScient  to  render  the  carrier  liable 
for  an  assault  by  him  on  another  pas- 
senger. 

United  States. — See  Brown  ▼.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1905)  2  L.R.A. 
(N.S.)  105,  72  C.  C.  A.  20,  139  Fed. 
972,  8  Ann.  Cas.  251,  19  Am.  Neg.  Rep. 
646. 

Mississippi.  —  Spinks  v.  New  Or- 
leans, M.  &  C.  R.  Co.  (1918)  106  Miss. 
53,  63  So.  190. 

MissourL — Lige  v.  Chicago,  B.  &  Q. 
R.  Co.  (1918)  275  Mo.  249,  L.R.A. 
1918F,  648,  204  S.  W.  508;  Abernathy 
V.  Missouri  P.  R.  (3o.  (1920)  —  Mo. 
App.  — ,  217  S.  W.  568;  Liljegren  v. 
United  R.  Co.  (1921)  —  Mo.  App,  — , 
227  S.  W.  925. 

New  York. — Putnam  v.  Broadway  & 
S.  Ave.  R.  Co.  (1873)  55  N.  Y.  108,  14 
Am.  Rep.  190.  See  also  Wachser  v. 
Interborough  Rapid  Transit  Co.  (1910) 
69  Misc.  346,  125  N.  Y.  Supp.  767. 
Compare  Hendricks  v.  Sixth  Ave.  R. 
Co.  (1878)  12  Jones  &  S.  8. 

North  Carolina. — Mills  v.  Atlantic 
Coast  Line  R.  Co.  (1916)  172  N.  C. 
266,  90  S.  E.  22L 

■  Pennsylvania. — ^Brehony  v.  Potts- 
ville  Union  Traction  Co.  (1907)  218 
Pa.  12S,  66  Atl.  1006. 


Texas.— Ft  Worth  &  R.  G.  R.  Co.  v. 
Stewart  (1916)  107  Tex.  694,  182  S. 
W.  893,  reversing  (1912)  —  Tex.  Civ. 
App.  — ,  146  S.  W.  355. 

Ireland. — Adderley  v.  Great  North- 
ern R.  Co.  [1905J  2  Ir.  R.  378, 4  B.  R.  C. 
293. 

As  was  said  in  Putnam  v.  Broadway 
&  S.  Ave.  R.  Ck).  (N.  Y.)  supra:  "The 
fact  that  an  individual  may  have 
drank  to  excess  will  not,  in  every  case, 
justify  his  expulsion  from  a  public 
conveyance.  It  is  rather  the  degree  of 
intoxication,  and  its  effect  upon  the 
individual,  and  the  fact  that,  by  rea- 
son of  the  intoxication,  he  is  danger- 
ous or  annoying  to  the  other  passen- 
gers, that  gives  the  right  and  imposes 
the  duty  of  expulsion." 

So,  in  Abernathy  v.  Missouri  P.  R. 
Co.  (MOb)  supra,  the  court  said: 
"Where  there  is  nothing  in  the  con- 
duct or  known  disposition  of  the  pas- 
senger, other  than  mere  intoxication, 
to  warn  the  trainmen  that  he  is  like- 
ly to  become  insulting  or  violent 
towards  another  passenger,  then  the 
carrier  is  not  liable  for  sudden  acts 
of  such  character." 

In  Adderley  v.  Great  Northern  R. 
Co.  (Ir.)  supra,  it  was  held  to  be  er- 
ror to  assume,  in  submitting  the  case 
to  the  jury,  that  the  failure  of  a  car- 
rier's servants  to  notice  the  drunken 
condition  of  a  man,  and  their  admis- 
sion of  him  as  a  passenger,  rendered 
the  carrier  liable  for  his  misconduct 
In  swinging  out  his  arm  while  being 
led  along  the  station  platform,  and 
breaking  the  glass  in  a  car  window* 
thereby  injuring  the  plaintiff's  eye. 

In  Ft.  Worth  &  R.  G.  R.  Ck>.  v.  Stew- 
art (Tex.)  supra,  it  appeared  that  cer- 
tain intoxicated  passengers  had  been 
engaged  in  an  altercation  with  the 
conductor  and  the  plaintiff,  but  had 
returned  to  their  seats  apparently  pac- 
ified. Thereafter  they  assaulted  the 
plaintiff.  It  was  held  that  the  carrier 
was  not,  as  a  matter  of  law,  bound  to 
eject  them  from  the  train  for  the 
plaintiff's  protection.  A  judgment  for 
the  plaintiff  was  reversed  because  of 
the  refusal  of  the  trial  court  to  give 
an  instruction  that  if  the  attack  on  the 
plaintiff  was  so  sudden  and  of  such  a 
character  that  the  -conductor,. if  pres- 
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ent,  eonld  not  reasonably  have  pre- 
vented it,  the  jury  could  not  find  a 
verdict  for  the  plaintiff  on  account  of 
the  fact  that  the  conductor  was  not 
present  and  personally  looking  after 
the  plaintiff's  protection. 

In  Spinks  v.  New  Orleans,  M.  &  C. 
R.  Co.  (Miss.)  supra,  it  was  held  that 
a  carrier  was  not  liable  for  an  assault 
on  the  plaintiff  by  an  intoxicated  pas- 
sensrer,  where  it  appeared  that  the 
conductor  placed  the  offender  in  a 
baggage  car  and  requested  the  plain- 
tiff and  another  passenger  to  help 
care  for  him,  and  there  had  been  noth- 
ing in  the  previous  conduct  of  the  as- 
sailant to .  indicate  that  he  was 
dangerous  to  anyone  but  himself. 

Brown  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(Fed.)  supra,  it  appeared  that  a 
drunken  man,  on  being  expelled  from 
a  train,  threw  a  heavy  missile  at  the 
conductor.  The  missile  struck  a  pas- 
senger, severely  injuring  him.  In 
holding  that  the  carrier  was  not  li- 
able, the  court  said:  "In  the  light  of 
authority,  and  in  the  very  reason  of 
things,  the  liability  or  nonliability  of 
the  carrier  of  passengers,  in  cases  of 
this  nature,  must  be  held  to  depend 
upon  the  presence  or  absence  of  evi- 
dence tending  to  show  the  employees 
of  the  defendant  carrier  either  knew, 
or  by  the  exercise  of  due  care  should 
have  known,  from  the  circumstances 
of  the  particular  case,  injury  to  the 
passenger  was  threatened  or  impend- 
ing, which  injury,  by  the  exercise  of 
that  high  degree  of  care  which  the 
law  requires  of  a  carrier  of  passen- 
gers for  the  safety  and  protection  of 
the  passenger,  might  not  only  have 
been  foreseen,  but  guarded  against, 
thus  averting  the  injury.  .  .  .  Ap- 
plying this  principle  to  the  facts  in 
the  case  at  bar,  as  stated,  the  nonli- 
ability of  the  defendant  follows,  and 
follows  for  the  reason  that  the  act  of 
violence  resulting  in  injury  to  the 
plaintiff  was  suddenly  entered  upon 
and  committed,  entirely  unapprehend- 
ed and  unforeseen  by  anyone,  and 
was,  in  its  nature  and  manner  of  exe- 
cution of  such  character,  in  the  light 
of  attending  circumstances,  as  to  be 
clearly  unexpected." 

However,    where   a   passenger   ap- 


pears to  be  intoxicated  and  disorder- 
ly, and  the  servants  of  the  carrier 
know,  or  ought  to  know,  that  he 
will  be  a  menace  to  the  safety  of 
his  fellow  passengers,  his  admission 
by  the  carrier,  or  its  failure  to 
eject  or  to  gruard  him  carefully,  is 
a  sufficient  ground  of  liability  to  sup-, 
port  an  action  by  a  passenger  who  is 
thereafter  assaulted  by  him. 

United  States. — ^King  v.  Ohio  &  M. 
R.  Co.  (1884)  22  Fed.  413. 

Alabama.— Seaboard  Air  Line  R.  Co. 

.  V.  Mobley  (1915)  194  Ala.  211,  69  So. 

615.     See  also  Montgomery  Traction 

Co.  V.  Whatley  (1907)    152  Ala.  101, 

126  Am.  St.  Rep.  17,  44  So.  538. 

Arkansas. — St  Louis  Southwestern 
R.  Co.  V.  Bradley  (1911)  99  Ark.  346, 
188  S.  W.  478;  Memphis,  D.  &  G.  R.  Co. 
V.  Trussell  (1916)  122  Ark.  516,  183 
S.  W.  981. 

Connecticut. — ^Flint  ▼.  Norwich  & 
N.  Y.  Transp.  Co.  (1868)  34  Conn.  654, 
Fed.  Cas.  No.  4,873,  affirmed  in  (1872) 
13  Wall.  (U.  S.)  3,  20  L.  ed.  556. 

Georgia. — Hillman  v.  Georgia  R.  & 
Bkg.  Co.  (1906)  126  Ga.  814,  56  S.  E. 
68,  8  Ann.  Cas.  222.  See  also  Grimsley 
V.  Atlantic  Coast  Line  R.  Co.  (1907) 
1  Ga.  App.  557,  57  S.  E.  943. 

Iowa.--^tarr  v.  Chicago,  B.  &  Q.  R. 
Co.  (1912)  156  Iowa,  311,  136  N.  W. 
524. 

Kansas See  Spangler  v.  St.  Joseph 

&  G.  I.  R.  Co.  (1903)  68  Kan.  46.  63 
L.R.A.  634,  104  Am.  St.  Rep.  391,  74 
Pac.  607,  15  Am.  Neg.  Rep.  299. 

Kentucky. — Louisville  &  N.  R.  Co.  ▼. 
Finn  (1894)  16  Ky.  L.  Rep.  57.  See 
also  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Taylor  (1905)  27  Ky.  L.  Rep.  351, 
85  S.  W.  168. 

Maryland.— United  R.  &  E.  Co.  v. 
State  (1901)  93  Md.  619,  54  L.R.A. 
942,  86  Am.  St.  Rep.  453,  49  Atl.  923, 
10  Am.  Neg.  Rep.  71. 

Minnesota. — Lucy  v.  Chicago  G.  W. 
R.  Co.  (1896)  64  Minn.  7,  31  L.R.A. 
551,  65  N.  W.  944;  Jansen  v.  Minne- 
apolis &  St.  L.  R.  Co.  (1910)  112  Minn. 
496,  82  LJl.A.(N.S.)  1206,  128  N.  W. 
826. 

Missouri. — liljegren  v.  United  R. 
Co.  (1921)  —  Mo.  App.  — ,  227  S.  W. 
925. 

New  Jersey.  —  See    Partridge    v. 
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Woodland  S.  B.  Co.  (1901)  66  N.  J. 
L.  290,  49  Atl.  726.  10  Am.  Neg.  Rep. 
627. 

New  York. — ^Hendricks  v.  Sixth  Ave. 
R.  Co.  (1878)  12  Jones  &  S.  8;  Wachser 
V.  Interborough  Rapid  Transit  Co. 
(1910)  125  N.  Y.  Supp.  767. 

Pennsylvania. — Pittsburgh,  Ft.  W. 
&  C.  R.  Co.  V.  Hinds  (1866)  53  Pa.  512, 
91  Am.  Dec.  224,  ,8  Am.  Neg.  Cas.  602; 
Pittsburg  &  C.  R.  Co.  v.  Pillow  (1874) 
76  Pa.  510,  18  Am.  Rep.  424,  8  Am. 
Neg.  Cas.  608. 

lennessee. — Ferry  (Jos.  ▼.  White 
(1897)  99  Tenn.  256,  88  L.R.A.  427, 
41  S.  W.  583,  3  Am.  Neg.  Rep.  279. 

Texas.— Galveston,  H.  &  S.  A.  R. 
Co.  V.  Bell  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  1. 

Washington. — Kelly  v.  Navy  Yard 
Route  (1913)  77  Wash.  148,  137  Pac. 
444. 

Wisconsin.  —  Kline  v.  Milwaukee 
Electric  R.  &  Light  Co.  (1911)  146 
Wis.  134,  131  N.  W.  427,  Ann.  Cas. 
1912C,  267. 

Canada.  —  Canadian  P.  R.  Co.  v. 
Blain  (1903)  34  Can.  S.  C.  74,  af- 
firming (1903)  5  Ont.  L.  Rep.  334,  ap- 
peal to  Privy  Council  refused  in 
[1904]  A.  C.  (Eng.)  453,  73  L.  J.  a 
P.  N.  S.  109. 

In  a  leading  case,  Pittsburgh,  Ft.  W. 
&  C.  R.  Co.  V.  Hinds  (1866)  53  Pa.  512, 
91  Am.  Dec,  224,  8  Am.  Neg.  Cas.  602, 
it  appeared  that  a  large  crowd  of 
drunken  men  rushed  into  a  car  re- 
served for  ladies,  and,  in  a  fight  be- 
tween .them,  a  passenger  rightfully  in 
the  car  was  injured.  It  was  held  that 
the  company  was  not  liable  for  the 
failure  of  the  conductor  to  keep  the 
crowd  of  drunken  men  out  of  the  car, 
since  he  was  clearly  unable  to  exclude 
them,  but  that  it  was  proper  to  submit  • 
to  the  jury  the  question  whether  the 
conductor  could  not  have  stopped  the 
fighting  in  time  to  avoid  the  injury. 
That  case  was  cited  with  approval  in 
Pittsburg  &  C.  R.  Co.  v.  Pillow  (1874) 
76  Pa.  510,  18  Am.  Rep.  424,  8  Am. 
Neg.  Cas.  608,  wherein  a  carrier  was 
held  to  be  liable  for  an  injury  to  a  pas- 
senger caused  by  an  altercation  be- 
tween two  drunken  men  who  were  im- 
properly permitted  on  the  train. 

In  Memphis,  D.  &  G.  R.  Co.  v.  Trus-.' 
15  A.L.R.— 66. 


sell  (1916)  122  Ark.  516, 183  S.  W.  981, 
8  carrier  was  held  to  be  liable  for  the 
repetition  of  an  assault  on  a  female 
passenger  by  an  intoxicated  passen- 
ger, who  was  not  evicted  from  the  car 
or  properly  guarded  after  he  had  once 
assaulted  her. 

In  Kline  v.  Milwaukee  Electric  R.  ft 
Light  Co.  (Wis.)  supra,  an  action  by 
a  passenger  against  a  carrier  to  recov- 
er damages  because  of  a  knife  wound 
inflicted  by  a  drunken  fellow  passen- 
ger, evidence  was  introduced  to  show 
that  the  conductor  had  been  requested 
to  eject  the  drunken  man,  who  had 
been  cursing  and  fighting.  In  affirm- 
ing a  judgment  for  the  plaintiff,  the 
court  held  that  it  was  for  the  jury  to 
determine  whether  the  conductor  had 
the  knowledge  or  the  opportunity  to 
know  that  an  injury  to  passengers  was 
threatened  or  probable,  and  whether 
he  kept  a  vigilant  watch  over  the  dis- 
orderly man  in  order  to  protect  the 
passengers. 

In  Montgomery  Traction  Co.  v. 
Whatley  (1907)  152  Ala.  101,  126  Am. 
St.  Rep.  17,  44  So.  588,  it  appeared  that 
the  plaintiff  was  injured  by  a  drunken 
and  disorderly  passenger,  whp  fell 
against  her,  and  that  he  had  been 
walking  about  the  car  and  had  fallen 
before,  to  the  knowledge  of  the  con- 
ductor. It  was  held  to  be  a  question 
for  the  jury  to  determine  whether  the 
conductor  ought  to  have  foreseen  that 
he  might  do  injury  to  some  passenger. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Taylor  (1905)  27  Ky.  L.  Rep.  351, 
85  S.  W.  168,  it  appeared  that  a  female 
passenger,  while  passing  from  one 
coach  of  a  train  to  another,  was  seized 
by  the  arm  and  frightened  by  a  drunk- 
en man.  The  court  held  that  it  was  a 
question  for  thd  determination  of  the 
jury  whether  the  railroad  company 
used  proper  care  for  her  protection. 

In  Seaboard  Air  Line  R.  Co.  v. 
Mobley  (1915)  194  Ala.  211,  69  So.  615, 
the  court  stated  the  facts  and  its  con- 
clusion as  follows:  "The  evidence 
shows  without  conflict  that  the  as- 
sault, insult,  and  nervous  shock  sus- 
tained by  Mrs.  Mobley  as  a  passenger 
of  the  defendant  were  caused  by  two 
drunken  passengers  going  into  the 
ladies'  toilet  of  the  car  in  which  8h« 


Digitized  by 


Google 


882 


AMEUIGAls  LAW  REPORTS.  ANNOTATED.  [16  Ali.R. 


was  riding,  cursing  lier.ahd  throwing 
her  violently  to  the  iloor,  and  that,  even 
after  she  had  complained  to  the  con- 
ductor  and  porter,  the  insult  and 
shock  were  prolonged  and  continued  by 
the  act  of  the  defendant's  servants  in 
confining  the  men  in  the  closet,  in- 
stead of  promptly  removing  them 
from  the  can  The  duty  of  defendant 
was  to  apprehend  the  injurious  mis- 
conduct complained  of,  if  it  could  not 
have  been  foreseen  in  time  to  prevent 
its  occurrence,  or,  if  not,  to  prevent 
its  continuation  or  its  repetition,  on 
its  discovery." 

A  carrier  is  under  an  oblig(ition  to 
remove  or  guard  a  drunken  passenger 
who,  to  the  knowledge  of  the  conduc- 
tor, is  armed  and  a  menace  to  other 
passengers.  A  failure  of  the  train 
crew  to  remove  him  or  adequately  to 
warn  a  relieving  train  crew  of  the 
danger  will  make  the  carrier  liable  for 
a  resulting  murderous  assault  by  him 
on  a  passenger.  King  v.  Ohio  &  M.  R. 
Co.  (1884)  22  Fed.  413. 

In  Starr  v.  Chicago,  B.  ft  Q.  R.  Co. 
(1912)  156  Iowa,  311.  136  N.  W.  624, 
it  was  held  that  where  the  previous 
conduct  of  a  drunken  passenger  was 
such  that  the  train  crew  should  have 
anticipated  an  assault  on  the  plaintiff, 
the  carrier  was  liable  to  the  latter  for 
the  injury  to  him  resulting  from  its 
failure  to  exercise  its  authority  to 
enforce  peace  and  order. 

In  Flint  v.  Norwich  &  N.  Y.  Transp. 
Co.  (1868)  34  Conn.  554,  Fed.  Cas.  No. 
4,873,  affirmed  in  (1872)  13  Wall. 
(U.  S.)  8,  20  L.  ed.  666,  a  recovery  was 
sought  for  an  injury  to  a  passenger  on 
a  boat,  caused  by  the  discharge  of  a 
gun  dropped  by  a  soldier.  There  was 
conflicting  evidence  as  to  whether  the 
discharge  of  the  gun 'was  due  to  an 
effort  of  soldiers  on  guard  to  enforce 
discipline,  or  to  a  brawl  among  intoxi- 
cated soldiers  who  were  permitted  by 
the  officers  of  the  transportation  com- 
pany to  remain  on  a  part  of  the  vessel 
where  they  were  a  menace  to  the  safe- 
ty of  other  passengers.  The  court 
said :  "The  defendants  were  bound  to 
exercise  the  utmost  vigilance  and  care 
in  maintaining  order  and  guarding  the 
passengers  against  violence,  from 
whatever  source  arising,  which  might 


reasonably  be  anticipated  or  naturally 
be  expected  to  occur,  in  view  of  all  the 
circumstances  and  of  the  number  and 
character  of  the  persons  on  board." 
See  to  the  same  effect.  Ferry  Cos. 
V.  White  (1897)  99  Tenn.  256,  38 
L.R.A.  427,  41  S.  W.  683,  3  Am.  Neg. 
Rep.  279. 

In  Partridge  v.  Woodland  S.  B.  Co. 
(1901)  66  N.  J.  L.  290,  49  AtL  726, 
10  Am.  Neg.  Rep.  627,  it  appeared  that 
the  plaintiff  was  a  passenger  on  a 
steamboat  of  the  defendant  carrier, 
and  was  assaulted  by  drunken  fellow 
passengers  who  were  engaged  in  a 
fight.  The  court  stated  that  a  carrier 
was  bound  to  exercise  the  utmost  dili- 
gence in  guarding  its  passengers  from 
violence  arising  from  any  source,  but 
it  reversed  a  judgment  for  the  plain- 
tiff on  the  ground  that  the  trial  court 
had  submitted  to  the  jury  a  question 
as  to  the  de'endant's  negligence  which 
was  not  raised  by  the  pleadings. 

In  Lucy  v.  Chicago  G.  W.  R.  Co. 
(1896)  64  Minn.  7,  31  L.R.A.  651,  65  N. 
W.  944,  a  carrier  was  held  to  be  liable 
to  a  passenger  for  its  failure  to  pre- 
vent a  drunken  fellow  passenger  from 
calling  her  vile  names,  after  the  at- 
tention of  the  conductor  was  directed 
to  his  misconduct. 

See  to  the  same  effect,  Jansen  v. 
Minneapolis  &  St.  L.  R.  Co.  (1910)  112 
Minn.  496.  32  L.R.A.(N.S.)  1206.  128 
N.  W.  826,  wherein  a  conductor,  on 
being  informed  of  the  assault  on  the 
plaintiff,  declined  to  interfere,  saying: 
"What  can  you  do  when  the  party  has 
the  whisky  in  him?" 

In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Bell  (1914)  —  Tex.  Civ.  App.  — .  165 
S.  W.  1,  6  N.  C.  C.  A.  621.  affirmed  in 
(1919)  110  Tex.  104,  216  S.  W.  390, 
it  appeared  that  an  intoxicated  and 
disorderly  passenger  became  engaged 
in  an  altercation  with  another  passen- 
ger, and  that,  on  request,  the  conduc- 
tor made  some  slight  effort  to  remove 
him  from  the  car,  but  when  he  refused 
to  go  farther  than  a  place  in  the  aisle 
near  the  person  with  whom  he  had 
quarreled,  the  conductor  left  him 
standing  there  and  walked  out  of  the 
car.  Almost  immediately  he  renewed 
his  attack  on  the  other  passenger,  and 
the  latter,  in  self-defense,  fired  three 
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slioto  at  his  assailant,  one  of  which 
struck  the  plaintiff,  an  innocent  pas- 
senger, and  injured  her.  The  court,  in 
affirming  a  judgment  for  the  plaintiff, 
said:  "It  was  not  necessary  that  ap- 
pellant should  or  could  have  foreseen 
the  occurrence  as  it  really  happened, 
^f  a  drunken  and  disorderly  man  is  on 
the  carrier's  vehicle,  it  will  not  do  to 
say,  after  a  passenger  has  been  sub- 
jected to  insult  or  injury,  that  the 
carrier's  servants  did  not  know  or 
could  not  have  foreseen  that  the  par- 
ticular individual  who  was  insulted  or 
injured  was  in  danger  of  such  insult 
.•or  injury,  if  they  were  apprised,  or 
with  proper  care  could  have  known,  of 
circumstances  which  indicated  that 
someone  would  be  injured  unless  the 
-disorderly  passenger  or  stranger  were 
ejected  or  controlled.' " 

A  street  railway  company  has  been 
held  to  be  liable  for  an  assault  on  a 
passenger  by  a  drunken  and  disorder- 
ly passenger,  who  was  a  short  time  be- 
fore ejected  from  the  car  for  an  as- 
sault on  another  passenger,  and  was 
permitted  to  board  the  car  again. 
United  R.  &  Electric  Co.  v.  State 
(1901)  93  Md.  619,  64  L.R.A.  942,  86 
Am.  St.  Rep.  453^  49  Atl.  923,  10  Am. 
Neg.  Rep.  71. 

In  Spangler  v.  St  Joseph  &  G.  L 
R.  Co.  (1903)  68  Kan.  46,  63  L.R.A. 
■634.  104  Am.  St.  Rep.  391,  74  Pac.  607, 
16  Am.  Neg.  Rep.  299,  it  appeared  that 
certain  drunken  passengers  had  in- 
sulted and  mistreated  generally  the 
other  passengers,  and  had  threatened, 
as  soon  as  they  reached  their  station, 
to  take  revenge  on  those  who  had  in- 
terfered with,  their  disorderly  conduct. 
It  further  appeared  that  the  em- 
ployees of  the  defendant  carrier  knew 
of  their  intoxication  and  threats.  Un- 
der these  circumstances  it  was  held 
that  the  carrier  was  bound  to  take  pre- 
cautions to  prevent  an  attack  on  the 
car  after  the  drunken  passengers  had 
gotten  off,  and  that  it  was  liable  for 
an  injnry  to  a  passenger  who  was 
struck  in  the  eye  by  a  heavy  burr 
thrown  through  the  car  window  by  one 
■ot  them. 

In  Grimsley  t.  Atlantic  Coast  Line 

R.  Co.  (1907)  1  6a.  App.  667,  67  S.  £. 

'  S43,  it  appeared  that  an  intoxicated 


passenger  had  discharged  a  revolver 
several  times  without  being  restrained 
or  ejected.  He  alighted  at  a  station 
and  discharged  the  revolver  into  one 
of  the  coaches  of  the  train,  wounding 
a  passenger.  The  supreme  court  held 
that  it  could  not  be  said  as  a  matter  of 
taw  that  the  carrier  was  not  under  an 
obligation  to  anticipate  that  a  dis- 
orderly intoxicated  passenger,  who  had 
already  discharged  a  pistol  in  disre- 
gard of  the  safety  of  fellow  passen- 
gers, would  injure  them  by  further' 
acts  of  violence. 

It  has  been  held  that  the  evidence 
did  not  warrant  the  submission  of  the 
case  to  the  jury  where  it  appeared  that 
a  drunken  passenger  refused  to  pay 
bis  fare,  and,  in  resisting  ejection 
from  the  car,  violently  struck  at  the 
conductor  witii  his  foot,  and,  missing 
him,  bit  the  plaintiff,  a  fellow  passen- 
ger. Brehony  v.  Pottsville  Union 
Traction  Co.  (1907)  218  Pa.  123,  66 
Atl.  1006.  In  that  case  the  only  negli- 
gence charged  to  the  defendant  car- 
rier was  the  admission  of  the  drunken 
passenger  who  inflicted  the  injury.  In 
reversing  a  judgment  for  the  plaintiff, 
the  court  said:  "It  is  the  duty  of  a 
conductor  to  exercise  a  watchful  care 
for  the  safety  of  his  passengers;  and 
this  duty  may  require  him  under  cer- 
tain conditions  to  refuse  to  admit  into 
his  car  a  person  applying.  ...  If 
one  applying  for  admission  bears  upon 
his  person  signs  convincing  to  the  or- 
dinary mind  that  he  is  afllicted  with 
a  dangerous  and  contagious  malady,  it 
is  manifestly  the  duty  of  the  conduc- 
tor to  exclude  him.  .  .  .  But  such 
danger  cannot  be  affirmed  of  admit- 
ting a  person  who  is  simply  intoxicat- 
ed. Intoxication  is  not  infectious ;  nor 
does  it  so  ordinarily  express  itself  in 
violence  that  disturbance  of  the  peace 
of  the  car  is  to  be  reasonably  appre- 
hended when  an  intoxicated  person  is 
admitted.  There  may  be,  and  doubt-w 
less  are,  exceptional  cases  where  the 
intoxication  is  so  gross,  the  condition 
resulting  therefrom  so  offensive,  the 
conduct  of  the  individual  so  unbecom- 
ing and  violent,  as  to  justify,  and  Iut 
deed  require,  his  exclusion." 

See  to  the  same  effeet,  Virginia  R. 


Digitized  by 


Google 


884 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[1&  A.Lr.. 


&  Power  Ck).  v.  McDemniick   (1916) 
117  Va.  862,  86  S.  E.  744. 

It  is  ordinarily  a  question  for  the 
jury  whether  a  conductor,  in  the  exer- 
cise of  that  degrree  of  care  required  of 
him  by  law,  ought  to  have  foreseen, 
from  the  circumstances  of  the  case, 
that  an  intoxicated  passenger  would 
probably  injure  a  passenger.  Mont- 
gomery Traction  Co.  v.  Whatley 
(1907)  152  Ala.  101,  126  Am.  St  Rep. 
17,  44  So.  538;  Grimsley  v.  Atlantic 
Coast  Line  R.  Co.  (1907)  1  Ga.  App. 
557,  57  S.  E.  943;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Taylor  (1905)  27  Ky. 
L.  Rep.  351,  86  S.  W.  168;  McWilliams 
V.  Lake  Shore  &  M.  S.  R.  Co.  (1891) 
146  Mich.  216,  109  N.  W.  272;  Jansen 
T.  Minneapolis  &  St.  L.  R.  Co.  (19ia) 
112  Minn.  496,  32  L.R.A.(N.S.)  1206, 
128  N.  W.  826;  Kelly  v.  Navy  Yard 
Route  (1913)  77  Wash.  148,  137  Pac. 
444;  Kline  v.  Milwaukee  Electric  R.  & 
Light  Co.  (1911)  146  Wis.  134,  131  N. 
W.  427,  Ann.  Cas.  1912C,  267.  Com- 
pare Brehony  v.  Pottsville  Union 
Traction  Co.  (Pa.)  supra. 

d.  Effect  of  failure  to  separate  white  and 
colored  passengers. 

A  failure  to  comply  with  a  statute 
requiring  the  separation  of  white  and 
colored  passengers  ordinarily  renders 
a  carrier  liable  for  an  assault  on  one 
passenger  by  another,  growing  out  of 
the  carrier's  failure  to  enforce  the 
separation,  if  the  employee  charged 
with  the  duty  of  enforcing  the  statute 
knows  of  the  violation.  Hines  v. 
Meador  (1920)  145  Ark.  356,  224  S.  W. 
742 ;  Hillman  v.  Georgia  R.  &  Bkg.  Co. 
(1906)  126  Ga.  814,  56  S.  E.  68,  8  Ann. 
Gas.  222.  Compare  Royston  v.  Illinois 
C.  R.  Co.  (1889)  67  Miss.  376,  7  So.  320, 
8  Am.  Neg.  Cas.  453. 

In  Hines  v.  Meador  (Ark.)  supra, 
a  carrier  was  held  to  be  liable  for  an 
assault  on  a  white  passenger  growing 
out  of  an  altercation  with  a  colored 
passenger  illegally  permitted  by  em- 
ployees of  the  carrier  to  occupy  a 
coach  reserved  for  white  people.  The 
court  said :  "When  a  carrier  permits  a 
passenger  to  occupy  a  coach  set  apart 
to  passengers  of  another  race,  it  will 
jhot  be  heard  to  say  that  it  had  no  rea- 
son to  anticipate  injury  to  another 
passenger;  for  a  violation  of  the  law 


itself  is  tantamount  to'^warning  that 
injury  may  result,  and  makes  the  car- 
rier liable  for  any  injury  resulting  to 
another  passenger,  not  as  a  cause  of 
action  based  upon  the  statute,  but 
from  the  duty  of  the  carrier  to  its  pas- 
sengers to  protect  them  from  harm 
and  inconvenience." 

In  Hillman  v.  Georgia  R.  &  Bkg.  Co. 
(1906)  126  Ga.  814,  56  S.  E.  68,  8  Ann. 
Cas.  222,  it  was  held  to  be  error  for 
the  trial  court,  in  its  charge  to  the 
jury,  not  to  refer  to  the  fact  that  the 
assailant  was  in  a  coach  reserved  for 
members  of  another  race. 

In  Britton  v.  Atlanta  &  C.  Air  Line 
R.  Co.  (1883)  88  N.  C.  531,  it  appeared 
that  a  colored  passenger  was  assault- 
ed by  a  white  passenger  while  riding 
on  an  excursion  train,  in  a  coach  for 
white  persons,  where  she  was  permit- 
ted to  remain  by  the  conductor,  though 
she  was  advised  to  go  into  a  coach  re- 
served for  colored  people.  It  further 
appeared  that  the  conductor  was  in- 
formed that  an  altercation  was  about 
to  take  place,  but  did  not  interfere  to 
prevent  the  injury.  In  holding  that 
the  carrier  was  liable,  the  court  said : 
"The  carrier  owes  to  the  passenger  the 
duty  of  protecting  him  from  the  vio- 
lence and  assaults  of  his  fellow  pas- 
sengers, or  intruders,  and  will  be  held 
responsible  for  his  own  or  his  serv- 
ant's neglect  in  this  particular,  when, 
by  the  exercise  of  proper  care,  the 
acts  of  violence  might  have  been  fore^ 
seen  and  prevented ;  and  while  not  re- 
quired to  furnish  a  police  force 
aufiicient  to  overcome  all  force,  when 
unexpectedly  and  suddenly  offered,  it 
is  his  duty  to  provide  ready  help  suf- 
ficient to  protect  the  passenger 
against  assaults  from  every  quarter, 
which  might  reasonably  be  expected 
to  occur  under  the  circumstances  of 
the  case  and  the  condition  of  the  par- 
ties." 

See  to  the  same  effect.  Murphy  v. 
Western  &  A.  R.  Co.  (1885)  23  Fed. 
637. 

However,  in  Royston  v.  Illinois  C.  R. 
Co.  (1889)  67  Miss.  876,  7  So.  320,  8 
Am.  Neg.  Cas.  453,  it  was  held  that 
where  an  intoxicated  negro  passenger 
becomes  involved  in  an  altercation 
with  the  conductor,  and  is  assaulted 
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by  a  fellow  passenger  because  Qf  his 
boisterous  conduct,  tHe  failure  of  the 
carrier  to  provide  separate  coaches  for 
white  and  colored  passengers  cannot 
be  deemed  the  proximate  cause  of  the 
negro's  injuries,  and  that  the  carrier 
is  not  liable  therefor. 

The  carrier  will  not  be  held  liable 
for  an  assault  due  to  the  presence  of 
a  passenger  in  a  coach  reserved  for 
the  other  race,  if  the  servants  of  the 
carrier  do  not  know  of  his  presence 
there.  Louisville  &  N.  R.  Co.  v.  Ren- 
fro  (1911)  142  Ky.  690,  83  L.R.A. 
(N.S.)  133,  135  S.  W.  266;  Bailey  v. 
Louisville  &  N.  R.  Co.  (1898)  19  Ky. 
L.  Rep.  1617,  44  S.  W.  105;  Walker  v. 
International  &  G.  N.  R.  Co.  (1909)  54 
Tex.  Civ.  App.  406,  117  S.  \V.  1020. 

In  Hale  v.  Chesapeake  &  0.  R.  Co. 
(1911)  142  Ky.  835.  135  S.  W.  898,  it 
appeared  that  a  conductor  requested 
an  intoxicated  white  passenger  to 
leave  a  coach  reserved  for  colored  per- 
sons,  and  that  he  went  out  quietly.  It 
was  held  that  the  carrier  was  not  li- 
able for  an  assault  by  him  after  he 
returned  to  the  car  without  the  .con- 
ductor's knowledge. 

And  a  violation  of  a  statute  provid- 
ing for  a  separation  of  the  races  does 
not  make  the  carrier  guilty  of  negli- 
gence per  se,  and  therefore  liable  for 
an  assault  due  to  the  violation  of  the 
statute,  unless  knowledge  of  the  viola- 
tion is  known  to  the  officer  on  whom 
the  statute  places  the  duty  of  enforc- 
ing the  separation.  Texas  &  P.  R.  Co. 
V.  Baker  (1919)  —  Tex.  Com.  App.  — , 
215  S.  W.  5o6,  reversing  (1916)  — 
Tex.  Civ.'  App.  — ,  184  S.  W.  664. 

ri.  Assault  by  policeman  or  other  offlcer 
of  law. 

A  conductor  is  not  bound  to  make 
an  investigation  to  ascertain  if  per- 
sons whom  he  knows  to  be  officers  of 
the  law  have  a  warrant  for  the  arrest 
of  a  passenger,  or  to  find  out  whether 
the  charge  on  which  they  are  proceed- 
ing is  one  for  which  an  arrest  can  be 
legally  made.  Therefore,  a  carrier  is 
not  liable  for  an  assault  by  an  officer 
of  the  law  in  making  an  illegal  arrest, 
unless  its  conductor  knows  of  the  il- 
legality. 

Alabama.— Nashville,  C.  &  St.  L.  R. 


Co.  ▼.  Crosby  (1918)  183  Ala.  237«  62 
So.  889. 

Arkansaa— Mayfleld  v.  St.  Louis,  I. 
M.  &  S.  R.  Ck).  (1910)  97  Ark.  24,  32 
L.R.A.(N.S.)  525,  133  S.  W.  168. 

Georgia. — ^Brunswick  &  W.  R.  Co. 
v.  Ponder  (1902)  117  Ga.  63,  60  L.R.A. 
713,  97  Am.  St.  Rep.  162,  43  S.  E.  430, 
13  Am.  Neg.  Rep.  264. 

Kentucky. — Louisville  &  N.  R.  Co. 
V.  Byrley  (1913)  152  Ky.  35,  153  S.  W. 
36,  Ann.  Cas.  1915B,  240;  Louisville 
&  N.  R.  Co.  V.  White  (1913)  152  Ky. 
463,  153  S..W.  1199;  Chesapeake  &  O. 
R.  Co.  V.  Pack  (1921)  —  Ky.  — >  232 
S.  W.  36. 

Michigan. — See  Foster  v.  Grand 
Rapids  R:  Co.  (1905)  140  Mich.  689, 
104  N.  W.  380,  18  Am.  Neg.  Rep.  479. 

North  Carolina. — Owens  v.  Wil- 
mington &  W.  R,  Co.  (1900)  126  N.  C. 
139,  78  Am.  St.  Rep.  642,  85  S.  E.  269. 

Pennsylvania.  —  Duggan  v.  Balti- 
more &  O.  R.  Co.  (1893)  169  Pa.  248, 
39  Am.  St.  Rep.  672,  28  Atl.  182,  186. 

Texas. — Texas  Midland  R.  Co.  v. 
Dean  (1905)  98  Tex.  517,  70  L.R.A. 
943,  85  S.  W.  1135,  reversing  (1904)  — 
Tex.  Civ.  App.  — ,  82  S.  W.  524;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Brown  (1913) 
—  Tex.  Civ.  App.  — ,  158  S.  W.  259. 

West  Virginia.— Clark  v.  Norfolk 
&  W.  R.  Co.  (1919)  84  W.  Va.  526,  7 
A.L.R.  117,  100  S.  E.  480. 

As  was  said  in  Louisville  &  N.  R. 
Co.  V.  Byrley  (Ky.)  supra:  "When  the 
arrest  is  by  officers  of  the  law,  and  is 
apparently  regular,  and  there  is  noth- 
ing to  put  the  company  on  notice  thai 
the  arrest  is  illegal,  the  company  can- 
not be  held  liable  for  a  failure  to  in- 
terfere with  the  officers  and  prevent 
the  arrest.  It  would  be  going  too  far 
to  hold  that  the  conductor  of  a  rail- 
road company  should  interfere  with 
officers  of  the  law,  and  prevent  an  ar- 
rest, merely  because  he  did  not  know 
whether  or  not  they  were  acting  with- 
in their  power  and  authority.  We 
think  the  correct  rule  is  that  a  rail- 
road company  is  not  liable  for  a  fail- 
ure of  the  conductor  to  protect  a  pas- 
senger from  unlawful  arrest,  unless 
the  conductor  knows,  or  the  facts  and 
circumstances  known  to  him  are  such 
as  to  apprise  a  person  of  ordinary 
prudence  that  the  arrest  Is  unlawful." 
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It  IS  never  the  duty  of  a  conductor 
in  the  protection  of  his  passengers 
from  arrest  by  a  known  o£9cer  of  the 
law,  to  assert  his  authority  against 
such  officer  acting  within  the  appar- 
ent scope  of  his  authority,  unless  he 
knows  such  facts  as  beyond  question 
make  the  action  of  the  officer  unlaw- 
ful. It  must  be  a  plain,  unmistakable 
case  where  the  facts  are  fully  known 
to  the  conductor  and  where  they  do 
not  require  him  to  pass  upon  a  tech- 
nical question  which  will  authorize 
him  to  interfere.  Chesapeake  &  O.  R. 
Co.  V.  Pack  (1921)  —  Ky.  — ,  232  S. 
W.  86.  Applying  the  principles  thus 
laid  down  it  was  held  that  the  car- 
rier was  not  liable  because  of  the  con- 
ductor's failure  to  interfere  with  an 
arrest  by  a  known  officer  of  the  law, 
although  he  had  information  that  the 
officer  had  no  warrant.  This  was  ap- 
parently upon  the  assumption  that  the 
arrest  without  a  warrant  was  in  fact 
unlawful,  but  was  not  so  clearly  so 
as  to  require  the  conductor  to  inter- 
fere. 

In  Mayfield  t.  St.  Louis,  I.  M.  &  S. 
R.  Co.  (1910)  97  Ark.  24,  82  L.R.A. 
(N.S.)  625,  133  8.  W.  168,  the  court 
said:  "No  obligation  rests  upon  the 
railroad  company,  or  upon  its  servants 
in  charge  of  the  train,  to  prevent  the 
arrest  of  one  who  happens  to  be  upon 
its  train,  by  an  officer  duly  empowered 
to  make  such  arrest.  The  law  does 
not  impose  the  duty  on  the  conductor 
to  resist  or  interfere  with  the  author- 
ity of  an  officer  acting  under  color 
of  his  office." 

And  in  Clark  v.  Norfolk  &  W.  R. 
Co.  (1919)  84  W.  Va.  526,  7  A.L.R. 
117,  100  S.  E.  480,  it  was  said :  "It  is 
a  fact,  proven  and  not  disputed,  that 
the  conductor  and  brakemen  in  charge 
of  the  train  all  knew  that  the  men  who 
forced  plainti£f  to  alight  were  officers, 
and  in  such  case  the  law  imposes  no 
duty  upon  the  carrier  or  its  servants 
or  agents  to  inquire  into  the  officer's 
authority,  or  substitute  their  opinions 
for  his,  or  to  protest  against  his  ar- 
resting a  passenger.  A  passenger 
train  is  not  intended  as  a  place  of  ref- 
uge for  criminals,  and  unless  a  pas- 
senger is  arrested  for  an  offense  of 
which  the  carrier's  agent  knew,  or  by 


proper  diligence  ought  to  have  known^ 
he  is  not  guilty,  he  is  not  obliged  to- 
interfere  or  protest  against  the  ar- 
rest. The  rule,  however,  is  diJerent 
where  the  carrier's  servants  know,  or 
by  the  exercise  of  proper  diligence 
ought  to  know,  that  the  arrest  of  th.» 
passenger  is  unlawful." 

A  carrier  is  under  no  obligation  t» 
intervene  between  a  passenger  and  a 
known  officer  of  the  law,  until  its  serv- 
ant is  informed  or  has  good  reason  to 
believe  that  the  officer  is  not  acting  of- 
ficially, or  is  wrongfully  acting  colore 
officii,  and  the  burden  is  on  the  as- 
saulted passenger  to  show  such  knowl- 
edge. Nashville,  C.  &  St.  L.  R.  Co.  v. 
Crosby  (1918)  183  Ala.  237,  62  So.  889. 

And  it  has  been  held  that  where  a 
special  deputy  sheriff,  employed  by  the 
carrier  to  police  its  park  and  its  cars 
when  disorderly  persons  are  on  board, 
makes  an  unjustifiable  assault  on  an 
intoxicated  passenger,  the  latter  can- 
not recover  from  the  carrier  for  the 
injury  if  the  assailant  is  at  the  time 
acting  in  bis  official  capacity.  Foster 
V.  Grand  Rapids  R.  Co.  (1905)  140 
Mich.  689,  104  N.  W.  880,  18  Am.  Neg. 
Rep.  479.  In  that  case,  however,  it 
was  held  on  the  facts  that  the  officer 
was  acting  as  an  employee  to  compel 
the  payment  of  fare,  and  the  carrier 
was  held  to  be  liable. 

A  carrier  does  not  become  liable  for 
an  assault  by  a  town  marshal  on  a 
colored  passenger  in  a  coach  reserved 
for  the  colored  race,  because  the  con- 
ductor permits  the  officer  to  enter  the 
car  to  investigate  a  disturbance  which 
has  taken  place  therein.  Missouri,  K. 
&  T.  R.  Co.  V.  Brown  (1913)  —  Tex. 
Civ.  App.  — ,  158  S.  W.  259. 

Where,  however,  a  conductor  knows 
that  the  arrest  of  a  passenger  on  his 
train  by  an  officer  of  the  law  is  wholly 
without  justification,  and  makes  no  ef- 
fort to  prevent  it,  the  carrier  is  liable 
for  his  failure  to  intervene.  Anania 
V.  Norfolk  &  W.  R.  Co.  (1915)  77  W. 
Va.  105,  L.R.A.1916C,  489,  87  S.  E.  167, 
11  N.  C.  C.  A.  1026.  In  that  case  it 
appeared  that  a  justice  of  the  peace 
interfered  in  a  dispute  between  a  con- 
ductor and  two  Italian  passengers  in 
regard  to  their  tickets,  and  arrested 
and  ejected  not  only  the  passengers 
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engaged  in  the  dispute,  but  also  an> 
■other  passenger  who  had  taken  no  part 
jn  the  altercation,  but  had  arisen  from 
his  seat  during  the  altercation.  The 
conductor,  with  full  knowledge  of 
these  facts,  tacitly,  permitted  his  ejec- 
tion from  the  train.  The  court  said: 
"Here  the  officer  unlawfully  and  un- 
necessarily interfered.  There  was 
nothing  to  justify  his  course,  unless  it 
Vas  the  vulgarity  of  Mrs.  Near.  No 
violence  was  attempted  or  committed 
until  he  interfered,  and,  but  for  his 
intrusion,  none  may  have  occurred. 
Without  the  slightest  protest  by  the 
conductor,  and  in  his  presence,  the 
justice,  as  soon  as  he  reached  the  seat 
occupied  by  the  Nears,  began  to  inflict 
violent  blows  on  Charles  Near,  injured 
his  hand  while  administering  the 
'strong  arm,'  beat  and  wounded  the 
passenger  assailed,  and  with  the  as- 
sistance of  a  member  of  the  train  crew 
expelled  him  from  the  car,  threw  him 
on  the  ground,  disabled  and  stunned 
by  such  vigorous  and  inexcusable 
treatment.  Then  returning,  he  ejected 
plaintiff  also,  though  with  less  mani- 
festation of  physical  violence.  The 
conductor  knew,  or,  if  reasonably  dil- 
igent, ought  to  have  known,  that  what- 
ever may  have  been  the  conduct  of 
the  Nears,  Anania  had  done  no  act 
and  said  no  word  indicative  of  an  in- 
tent to  disobey  any  lawful  demand 
made  upon  him,  or  any  rule  or  regula- 
tion of  the  company,  or  to  project  him- 
self into  the  quarrel  or  combat  be- 
tween the  trainmen  and  justice,  on  the 
one  hand,  and  his  companions,  on  the 
other.  The  testimony  presents  him  as 
free  from  default  as  any  other  passen- 
gers save,  those  actively  participating 
in  the  assault.  Though  thus  innocent 
and  free  from  the  appearance  of  un- 
lawfulness and  from  conduct  justify- 
ing the  treatment  received,  he  was  de- 
prived of  a  carriage  for  which  he  had 
made  due  compensation  in  advance, 
and  of  that  protection  which  the  law 
requires  of  a  carrier,  without  any  at- 
tempt to  prevent  the  indignity  unlaw- 
fully imposed  upon  him." 

A  fortiori,  a  carrier  is  liable  for  the 
arrest  of  an  innocent  passenger  erro- 
neously and  negligently  pointed  out  by 
the  conductor  to  a  public  officer  as  the 


man  who  had  committed  an  assault  on 
him.  Gillingham  v.  Ohio  River  R.  Co. 
(1891)  35  W.  Va.  588,  14  L.R.A.  798, 
29  Am.  St.  Rep.  827,  14  S.  E.  243. 

///.  Assault  by  stranger. 

a.  Rules  stated. 

For  an  assault  by  a  stranger  on  a 
passenger,  the  carrier  is  not  liable  if 
it  could  not  have  anticipated  and  pre- 
vented the  assault  by  the  exercise  of 
ordinary  care  and  prudence. 

Alabama. — Irwin  v.  Louisville  &  N. 
R.  Co.  (1909)  161  Ala.  489, 135  Am.  St. 
Rep.  153,  50  So.  62,  18  Ann.  Cas.  772; 
Alabama  City  G.  &  A.  R.  Co.  v.  Samp- 
ley  (1910)  169  Ala.  372,  53  So.  142; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Crosby 
(1913)  183  Ala.  237,  62  So.  889;  South- 
ern R.  Co.  T.  Hanby  (1913)  183  Ala. 
255,  62  So.  871. 

Arkansas. — See  Bbasley  v.  Hinks 
(reported  herewith)  ante,  864. 

Georgia. — Savannah,  F.  &  W.  R.  Co. 
V.  Boyle  (1902)  116  Ga.  836,  69  L.R.A. 
104,  42  S.  E.  242. 

Kentucky. — Illinois  C.  R.  Co.  v.  La- 
loge  (1902)  lis  Ky.  896,  62  L.R.A.  405, 
69  S.  W.  795,  12  Am.  Neg.  Rep.  288; 
Louisville  &  N.  R.  Co.  v.  Dott  (1914) 
161  Ky.  759,  L.R.A.1915C,  681,  171  S. 
W.  488. 

Minnesota. — Fewings  v.  Mendenhall 
(1903)  88  Minn.  336,  60  L.R.A.  601,  97 
Am.  St.  Rep.  519,  93  N.  W.  127, 18  Am. 
Neg.  Rep.  346. 

MissourL — Woas  v.  St.  Louis  Tran- 
sit Co.  (1906)  198  Mo.  664,  7  L.R.A. 
(N.S.)  231,  91  S.  W.  1017,  8  Ann.  Cas. 


6U. 

Tie 


iJew  Tork. — See  Weeks  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1878)  72  N.  Y.  60, 
28  Am.  Rep.  104. 

Rhode  Island. — Bosworth  ▼.  Union 
R.  Co.  (1904)  26  R.  I.  309,  58  Atl.  982, 
8  Ann.  Cas.  1080,  17  Am.  Neg.  Rep. 
875,  on  demurrer  (1903)  25  R.  I.  202, 
65  Atl.  490,  14  Am.  Neg.  Rep.  466. 

Texas. — Thweatt  v.  Houston,  E.  & 
W.  T.  R.  Co.  (1903)  31  Tex.  Civ.  App. 
227,  71  S,  W.  976,  13  Am.  Neg.  Rep. 
452;  Prokop  v.  Gulf.  C.  &  S.  F.  R.  Ca 
(1904)  34  Tex.  Civ.  App.  622,  79  S.  W. 
101. 

Virginia. — Connell  v.  Chesapeake  & 
0.  R.  Co.  (1896)  93  Va.  44,  32  L.R.A. 
792,  67  Am.  St.  Rep.  786,  24  S.  E.  467. 
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But  a  carrier  ifi  liable  for  an  assault 
on  a  passenger  by  a  stranger,  if  it 
coyld  have  been  anticipated  and  pre- 
vented by  the  exercise  of  reasonable 
care  and  diligence. 

United  States.— Hill  v.  Pullman  Co. 
(1911)  188  Fed.  497. 

Alabama.  —  Southern  R.  Co.  t. 
Haynes  (1914)  186  Ala.  60,  65  So.  S89. 

Colorado.— Wright  v.  Chicago,  B.  & 
Q.  R.  Co.  (1893)  4  Colo.  App.  102,  85 
Pac.  196,  8  Am.  Neg.  Cas.  89. 

Illinois. — Chicago  &  A.  R.  Co.  v. 
Pillsbury  (1887)  123  111.  9,  5  Am.  St. 
Rep.  463,  14  N.  E.  22. 

Indiana. — Repp  v.  Indianapolis,  C. 
&  S.  Traction  Co.'  (1915)  —  Ind.  App. 
— ,  109  N.  E,  441,  9  N.  C.  C.  A.  730. 

Kentucky. — See  Tate  v.  Illinois  C. 
R.  Co.  (19u4)  26  Ky.  L.  Rep.  3U9,  81 
S.  W.  256. 

Minnesota. — See  Dean  v.  St.  Paul 
Union  Depot  Co.  (1889;  41  Minn.  360, 
5  L.R.A.  442,  16  Am.  St.  Rep.  708,  43 
N.  W.  54,  8  Am.  Neg.  Cas.  441. 

^ew  Jersey. — Exton  v.  Central  R. 
Co.  (1898)  62  N.  J.  L,  7,  56  L.R.A.  508, 
42  Atl.  486,  5  Am.  Neg.  Rep.  675,  af- 
firmed in  (1899)  63  N.  J.  L.  856.  56 
L.R.A.  512,  46  Atl.  1099. 

North  Carolina. — Seawell  v.  Caro- 
lina C.  R.  Co.  (1903)  132  N.  C.  866,  44 
S.  E.  610,  14  Am.  Neg.  Rep.  44a,  re- 
hearing denied  (19u3>  1'33  N.  C.  515, 
45  S.  E.  850;  Garrett  v.  Southern  R. 
Co.  (1916)  172  N.  C.  737,  L.R.A.1917F, 
885,  90  S.  E.  903. 

Pennsylvania. — ^Kennedy  v.  Pennsyl- 
vania R.  Co.  (1907)  32  Pa.  Super.  Ct. 
€23.  ^ 

South  Carolina. — Calder  v.  South! rn 
R.  Co.  (1911)  89  S.  C.  287,  51  S.  E.  847, 
Ann.  Cas.  1913A,  894. 

Texas.— Houston  &  T.  C.  R.  Co.  v. 
Phillio  (1902)  96  Tex.  18,  59  L.R.A. 
392,  97  Am.  St.  Rep.  868,  69  S.  W.  994, 
12  Am.  Neg.  Rep.  637;  Texas  &  P.  R. 
Co.  V.  Dicli  (1901)  26  Tex.  Civ.  App. 
256,  63  S.  W.  895,  10  Am.  Neg.  Rep. 
196;  McCardell  v.  Gulf,  C.  &  S.  F.  R. 
Co.  (1907)  —  Tex.  Civ.  App.  — ,  102 
S.  W.  941;  Missouri,  K.  &  T.  R.  Co.  v. 
Silber  (1919)  —  Tex.  Civ.  App.  — ,  209 
S.  W.  188. 

Vermont. — Dufur  v.  Boston  &  M.  R. 
Co.  (1903)  75  Vt.  165,  53  Atl.  1068, 
18  Am.  Neg.  Rep.  461. 


b.  stranger  fhratving  tniaaile  into  car. 

There  are  several  decisions  to  the 
effect  that  a  carrier  is  not  liable  for 
an  injury  to  a  passenger  by  a  missile 
thrown  by  a  stranger  from  outside  the 
car,  where  the  iniury  could  not  rea- 
sonably have  been  anticipated  or  pre- 
vented. Irwin  v.  Louisville  &  N.  R. 
Co.  (1909)  161  Ala.  489,  130  Am.  St 
Rep.  153,  50  So.  62,  18  Ann.  Cas.  772; 
Fewings  v.  Mendenhall  (1903)  88 
Minn.  336,  60  L.R.A.  601,  97  Am.  St. 
Rep.  519,  93  N.  W.  127,  13  Am.  Neg. 
Rep.  346;  Woas  v.  St.  Louis  Transit 
Co.  (1906)  198  Mo.  664,  7  L.R.A.(N.S.) 
281,  91  S.  W.  1017,  8  Ann.  Cas.  584; 
Bosworth  V.  Union  R.  Co.  (1904)  26  R. 
L  309,  58  Atl.  982,  8  Ann.  Cas.  1080, 
17  Am.  Neg.  Rep.  375,  on  demurrer 
(1903)  25  R.  L  202,  55  Atl.  490,  14  Am. 
Neg.  Rep.  465.  Compare  Dufur  v.  Bos- 
ton &  M.  R.  Co.  (Vt.)  supra. 

Thus  it  has  been  held  that  where  a 
passenger  on  a  street  car  is  struclc  by 
a  stone  thrown  by  a  strilte  sympathizer 
while  standing  outside  the  car,  the 
street  car  company  is  not  liable  for 
its  failure  to  protect  the  passengers 
by  pulling  down  all  the  blinds  or 
stretching  a  heavy  canvas  over  the 
windows.  Fewings  v.  Mendenhall 
(1903)  88  Minn.  836,  60  L.RJV.  601,  97 
Am.  St.  Rep.  519,  93  N.  W.  127.  13  Am. 
Neg.  Rep.  346,  supra.  It  was  also  held 
in  that  case  that  the  street  car  com- 
pany was  not  liable  to  the  injured  pas- 
senger for  its  failure  to  warn  him  of 
danger,  since  the  strilce  and  the  tur- 
bulence accompanying  it  were  matters 
of  general  Icnowledge  in  the  city  where 
the  injury  occurred. 

In  Irwin  v.  Louisville  &  N.  R.  Ck>. 
(1909)  161  Ala.  489,  135  Am.  St.  Rep. 
153,  50  So.  62, 18  Ann.  Cas.  772,  it  was 
held  that  a  carrier  was  not  liable  for 
an  injury  to  a  passenger  by  a  stone 
thrown  by  some  unknown  person 
through  a  window  of  the  car  in  which 
the  plaintiff  was  riding.  The  decision 
was  based  on  the  ground  that  the 
cause  of  the  injury  was  not  one  which 
the  defendant  could  reasonably  have 
anticipated,  and  that,  therefore,  it  was 
not  bound  to  provide  against  it. 

In  Woas  v.  St.  Louis  Transit  Co. 
(1906)  198  Mo.  664,  7  L.R.A.(N.S.) 
231,  96  S.  W.  1017,  8  Ann.  Cas.  584,  it 
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'  appeared  that  a  passenger  was  struck 
by  a  stone  thrown  through  a  car  win- 
dow, and  that  immediately  preceding 
the  injury  a  man  was  seen  standing  in 
the  middle  of  the  street,  holding  some- 
thing in  his  hand  and  making  violent 
motions  toward  the  car.  A  directed 
verdict  for  the  defendant  was  upheld 
on  the  ground  that  there  was  nothing 
in  the  evidence  wnich  would  have  jus- 
tified the  trial  court  in  submitting  the 
question  to  the  jury  whether  the  de- 
fendant could  reasonably  have  antici- 
pated that  this  stranger  would  hurl 
the  rock  or  missile  into  the  car,  or 
violate  the  law  by  throwing  a  deadly 
missile  at  the  motorman. 

It  is  not  ordinarily  actionable  neg- 
ligence for  a  street  car  company  to 
operate  its  cars  during  a  strike,  and  a 
passenger  injured  by  a  rock  thrown  by 
a  strike  sympathizer  is  not  entitled 
to  recover  from  the  street  car  company 
on  that  ground.  Fewings  v.  Menden- 
hall  (1901)  83  Minn.  237,  66  L.R.A. 
718,  86  N.  W.  96,  wherein  the  court 
stated :  "Those  who  are  charged  with 
the  public  duty  of  operating  street 
cars,  in  consideration  of  valuable 
ft-anchises,  cannot  be  permitted  to  omit 
the  duty  for  any  cause  save  the  most 
pressing,  such  as  the  practical  impos- 
sibility of  discharging  the  duty,  con- 
sistent with  the  further  duty  to  exer- 
cise the  utmost  vigilance  and  care  in 
guarding  their  passengers  against  vio- 
lence, from  whatever  source  arising, 
which  may  be  reasonably  anticipated 
or  naturally  be  expected  to  occur,  in 
view  of  all  the  circumstances  of  each 
particular  case.  It  then  necessarily 
follows  that  a  street  railway  company 
is  not  guilty  of  negligence,  as  to  its 
passengers,  in  attempting  to  operate 
its  cars  during  a  strike  of  its  em- 
ployees, unless  the  conditions  are  such 
that  it  ought  to  know,  or  reasonably 
to  anticipate,  that  it  cannot  do  so  and 
at  the  same  time  guard  from  violence, 
by  the  exercise  of  the  utmost  care  on 
its  part,  those  who  accept  its  implied 
invitation  to  become  passengers."  See 
to  the  same  effect,  Bosworth  v.  Union 
R.  Co.  (1904)  26  R.  I.  309,  58  Atl.  982, 
3  Ann.  Cas.  1080,  17  Am.  Neg.  Rep. 
375,  on  demurrer  (1903)  26  R.  I.  202, 
66  Atl.  490,  14  Am.  Neg.  Rep.  466. 


In  Dufur  ▼.  Boston  &  M.  R.  Co. 
(1903)  76  Yt.  165,  68  Atl.  1068,  18  Am. 
Neg.  Rep.  461,  the  plaintiff  alleged  in 
his  declaration  that  the  defendant  neg- 
lected its  duty  towards  him  by  run- 
ning a  street  car  in  which  he  was  • 
passenger  on  a  sidetrack,  and  allowing 
it  to  remain  there  a  long  time,  and  by 
requiring  the  plaintiff  to  remain  in  the 
car,  though  it  knew  and  permitted  one 
Allen  to  keep  a  target  for  rifle  prac- 
tice in  such  a  situation  that  a  bullet 
from  the  rifle  might  and  would  pasa 
into  the  car.  He  further  alleged  that 
Allen  was  engaged  in  firing  at  the  tar- 
get directly  towards  the  car,  and  that 
the  plaintiff,  without  negligence  on  his 
pari  was  struck  by  a  bullet  from  Al- 
len's rifle.  In  overruling  a  demurrer 
to  the  declaration,  the  court  held  that 
if  Allen  was  accustomed  to  use  this 
space  for  target  practice,  and  was  so 
using  it  on  this  occasion,  it  was  a 
question  of  fact  whether  the  defend- 
ant's employees,  in  the  exercise  of  the 
high  degree  of  care  required  of  car- 
riers of  passengers,  ought  not  to  have 
known  of  it  and  guarded  their  passen- 
gers from  such  injury  as  was  inflict- 
ed on  the  plaintiff. 

e.  Intruder  in  ear. 

No  liability  is  incurred  by  a  carrier 
for  an  assault  on  a  passenger  by  an 
intruder  in  one  of  its  cars,  if  it  does 
not  appear  that  the  carrier^s  servants 
have  been  negligent  in  failing  to  antic- 
ipate or  prevent  his  act  of  violence. 
Savannah,  F.  &  W.  R.  Co.  v.  Boyle 
(1902)  115  Ga.,836,  59  L.R.A.  104,  42 
S.  E.  242;  Louisville  R.  Co.  v.  Dott 
(1914)  161  Ky.  759,  L.R.A.I916C,  681, 
171  S.  W.  488;  Thweatt  v.  Houston,  E. 
&  W.  T.  R.  Co.  (1908)  31  Tex.  Civ.  App. 
227,  71  S.  W.  976,  18  Am.  Neg.  Rep. 
452.  See  also  Weeks  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1878)  72  N.  Y.  50,  28 
Am.  Rep.  104.  And  see  Beasley  v. 
Hikes  (reported  herewith)  ante,  864. 

The  plaintiff  in  Savannah,  F.  &  W. 
R.  Co.  V.  Boyle  (Ga.)  supra,  was  an 
express  messenger,  but  the  court  said 
that,  with  respect  to  an  injury  in- 
flicted on  him  by  a  tramp,  the  carrier 
owed  to  him  the  same  duty  that  it 
owed  to  a  passenger.  It  was  held, 
however,  that  the  carrier  was  not  lia- 
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I^le  for  the  act  of  a  tramp  confined  in 
a  baggage  t:ar  in  firing  at  him.  The 
court  said:  "While  it  may  be  that  even 
an  ordinarily  prudent  person  would 
have  reason  to  apprehend  that  negro 
tramps  under  arrest  for  a  misdemean- 
or would  escape  if  afTorded  a  reason- 
able opportunity,  still  an  extremely 
careful  person  could  not  reasonably 
apprehend  that  in  making  such  an  at- 
tempt they  would,  in  order  to  effectu- 
ate it,  make  a  murderous  assault  with 
a  deadly  weapon  either  upon  one  who 
made  an  effort  to  thwart  this  attempt, 
or  upon  another  who  was  taking  no 
part  in  such  effort.  .  .  .  There  is 
nothing  in  the  allegations  of  the  peti- 
tion from  which  it  appears  that  the 
employees  in  charge  of  the  train,  in 
the  exercise  of  that  high  degree  of 
care  which  the  railway  company  owed 
to  the  plaintiff  to  protect  him  from  in- 
jury at  the  hands  of  those  who  might 
be  upon  its  train  with  its  consent  or 
with  its  knowledge,  could  and  should 
have  foreseen  that  the  two  negro 
tramps  would,  after  having  been  ar- 
rested and  brought  into  the  train,  at- 
tempt to  escape,  and,  in  so  doing, 
commit  a  murderous  assault  upon 
those  endeavoring  to  prevent  his  es- 
cape, or  upon  others  who  were  taking 
no  part  in  such  efforts." 

Likewise,  in  Beasley  v.  Hines  (re- 
ported herewith)  ante,  864,  it  is  held 
that  a  carrier  is  not  liable  for  an  as- 
sault on  a  passenger  by  an  intruder  on 
its  train,  in  the  absence  of  negligence 
by  the  carrier's  employees. 

On  the  other  hand,  if  the  presence 
of  an  intruder  in  a  car  could  have  been 
detected,  and  his  act  of  violence  pre- 
vented by  the  exercise  of  reasonable 
vigilance  and  care,  the  carrier  is  le- 
gally responsible  for  an  assault  by  him 
on  a  passenger.  Hill  v.  Pullman  Co. 
(1911)  188  Fed.  497;  Wright  v.  Chica- 
go, B.  &  Q.  R.  Co.  (1893)  4  Colo.  App. 
102,  35  Pac.  196,  8  Am.  Neg.  Cas.  89; 
Repp  V.  Indianapolis,  C.  &  S.  Traction 
Co.  (1915)  —  Ind.  App.  — ,  109  N.  E. 
441,  9  N.  C.  C.  A.  730.  Compare  Con- 
nell  V.  Chesapeake  &  0.  R.  Co.  (Ball  v. 
Chesapeake  &  0.  R.  Co.)  (1896)  93  Va. 
44,  32  L.R.A.  792,  57  Am.  St  Rep.  786, 
24  S.  E.  467. 

In  Repp  V.  Indianapolis,  C.  &  S. 


Traction  Co.  (1916).  •».-  Ind.  App.  — , 
109  N.  E.  441,  9  N.  C.  C.  A.  730,  « 
passenger  was  allowed  to  recover 
from  a  carrier  for  a  robbery  commit- 
ted in  a  railway  coach  in  view  of  the 
conductor  thereof,  who  made  no  at- 
tempt to  aid  the  passenger.  The  court 
said:  "We  hold  that  in  cases  where 
the  servants  of  the  carrier,  in  charge 
of  its  cars  and  responsible  for  their 
management  and  the  care  and  protec- 
tion of  passengers,  are  apprised  of  a 
passenger's  imminent  peril  to  theft, 
robbery,  or  any  loss  or  damage  to  his 
property,  money,  and  baggage  in  his 
own  possession,  and  the  carrier,  by 
and  through  such  servants,  has  it  in 
its  power,  and  is  able,  to  prevent  such 
damage  to  or  loss  of  property,  and 
negligently  or  wilfully  fails  so  to  do 
after  being  so  apprised,  a  new  duty 
arises,  independent  of  the  implied 
contract  between  carrier  and  passen- 
ger, and,  for  such  failure  to  prevent 
loss  of  or  damage  to  such  property, 
the  carrier  is  liable  to  such  passenger 
for  any  loss  or  damage  so  sustained, 
which  is  the  proximate  result  of  such 
failure  to  render  such  assistance  as 
might  reasonably  have  been  rendered 
under  the  circumstances." 

So,  in  a  case  similar  in  its  facts 
to  that  last  cited,  the  court  said:  "Al- 
though the  doctrine  is  of  compara- 
tively recent  growth,  it  is  now  firmly 
established  that  a  carrier  of  passen- 
gers must  exercise  the  same  degree 
of  care  to  protect  them  from  violence 
from  their  fellow  passengers,  or  from 
intruders,  that  is  required  for  the  pre- 
vention of  casualties  in  the  manage- 
ment and  operation  of  its  trains. 
While  carriers  are  not  insurers  of 
the  safety  of  passengers,  as  they  are 
of  freight  committed  to  them  for  ship- 
ment, still  they  are  held  to  the  utmost 
care,  vigilance,  and  precaution  to 
guard  against  accident,  consistent 
with  the  mode  of  conveyance  and  with 
its  practical  operation;  and  no  dis- 
tinction is  made  between  casualties 
resulting  from  the  negligent  equip- 
ment or  operation  of  their  trains  and 
those  arising  from,  the  misconduct  of 
passengers  upon  them.  ...  In  all 
the  cases  coming  under  our  observa- 
tion In  which  this  question  has  been 
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the  Bfibjeet  of  adjudicatioii,  the  agents 
and  servants  of  the  carrier  either 
knew  of  the  actual  ejdstence  of  a  dis- 
turbance, and  made  no  attempt  t6 
quell  it,  or  had  knowledge  of  the  pres< 
ence  on  board  of  disorderly  or  dan« 
gerous  persons,  from  whose  language 
or  actions  there  was  reasonable 
ground  to  apprehend  danger,  and 
failed  to  take  any  precaution  to  avert 
it"  Wright  V.  Chicago,  B.  &  Q.  R. 
Co.  (1893)  4  Colo.  App.  102,  35  Pac. 
196.  8  Am:  Neg.  Cas.  89. 

The  absence  of  the  crew  from  a 
train  for  a  brief  time  while  it  is  stop- 
ping at  a  station  is  not  such  negli- 
gence as  will  render  a  railway  com- 
pany liable  for  an  unprovoked  assault 
on  a  passenger  by  an  intruder,  where 
there  are  no  circumstances  reasonably 
calculated  to  give  the  trainmen  warn- 
ing of  danger.  Thweatt  v.  Houston, 
E.  &  W.  T.  R.  Co.  (190S)  31  Tex.  Civ. 
App.  227,  71  S.  W.  976,  13  Am.  Neg. 
Rep.  462;  Se^al  v.  St.  Louis  South- 
western R.  Co.  (1904)  86  Tex.  Civ. 
App.  517,  80  S.  W.  233. 

In  Weeks  v.  New  York,  N.  H.  &  H. 
R.  Co.  (1878)  72  N.  Y.  60,  28  Am.  Rep. 
104,  it  appeared  that,  on  the  arrival 
of  a  passenger  train  of  the  defendant 
company  at  New  York,  the  cars  were 
disconnected  and  the  one  in  which  the 
plaintiff  was  riding  was  left  standing 
alone,  with  no  employees  of  the  com- 
pany in  charge  of  it.  Three  strangers 
entered  the  car  and  robbed  the  plain- 
tiff of  a  package  of  bonds  valued  at 
$16,000.  It  was  held  to  be  error  to 
submit  any  question  to  the  jury,  since 
the  injury  was  too  remote  from  any 
act  or  failure  to  act  by  the  defendant 
to  charge  it  with  damages.  It  is  to  be 
noted,  however,  as  pointed  out  by  the 
court,  that  the  plaintiff's  pleadings 
did  not  raise  the  question  of  liability 
for  violence  to  the  person  of  the  plain- 
tiff, but  only  for  his  pecuniary  loss. 

In  case  of  a  conflict  of  duties  by  a 
carrier  it  is  bound  only  to  exercise  a 
reasonable  discretion.  Ordinarily  it 
is  under  no  obligation  to  pursue  a 
course  of  action  which  would  tend  to 
prevent  an  assault  on  one  passenger 
by  an  intruder,  but  would  endanger 
the  safety  of  other  passengers  as  well 
as  of  trespassers.    Louisville  R.  Ck>.  v. 


D«tt  (1914)  161  Ky.  769,  LJLA.1916G, 
681,  171  S.  W.  488. 

A  Pullman  cdmpany  which  neglects 
to  keep  a  saffieient  watch  to  protect 
passengers  in  a  sleeping  car  from 
robbery  is.  liable  for  an  aSsault  on  a 
passenger  by  a  thief  who  attempts  to 
rob  him.  Hill  v.  Pullman  Co.  (1911) 
188  Fed.  497;  Calder  v.  Southern  R. 
Co.  (1911)  89  S.  a  287,  71  S.  E.  841, 
Ann.  Cas.  1913A,  894. 

But  in  Connell  v.  Chesapeake  &  0. 
R.  Co.  (Ball  ▼.  Chesapeake  &  0.  R. 
Co.)  (1896)  98  Va.  44,  32  L.R.A.  792, 
57  Am.  St  Rep.  786,  24  S.  E.  467,  it 
was  held  that  a  sleeping  car  company 
was  not  liable  for  the  murder  of  one 
of  its  passengers  by  an  intruder  who 
entered  the  car  in  the  nighttime  while 
the  train  was  passing  through  a  sec- 
tion of  the  country  where  violence 
could  not  reasonably  be  anticipated. 

d,  Intrtider  in  atation  htntse  or  grounds, 

A  carrier  will  not  be  held  liable  for 
an  assault  committed  on  a  passenger 
by  an  intruder  in  its  station  house  or 
grounds,  if  it  is  not  negligent  in  fail- 
ing to  iise  reasonable  care  and  dili- 
gence for  the  passenger's  safety. 
Nashville,  C.  &  St  L.  R.  (3o.  v.  Crosby 
(1913)  183  Ala.  237,  62  So.  889; 
Southern  R.  Co.  v.  Hanby  (1913)  183 
Ala.  255,  62  So.  871 ;  Illinois  C.  R.  Co. 
v.  Laloge  (1902)  113  Ky.  896,  62 
L.R.A.  4U5,  69  S.  W.  795,  12  Am.  Neg. 
Rep.  288;  Prokop  v.  Gulf,  C.  &  S.  F. 
R.  Co.  (1904)  34  Tex.  Civ.  App.  622, 
79  S.  W.  101. 

As  was  said  in  Nashville,  C.  &  St  L. 
R.  (3o.  v.  Crosby  (Ala.)  supra:  "It  is 
the  duty  of  common  carriers  to  protect 
their  passengers  against  violence  or 
improper  conduct  whether  on  the  part 
of  its  own  servants  or  of  other  pas- 
sengers or  strangers;  but  the  car- 
rier's liability  for  failure  to  protect 
from  the  misconduct  of  others  than 
its  own  servants  arises  only  when  the 
wrong  is  actually  foreseen,  or  is  of 
such  a  character  and  perpetrated  un- 
der such  circumstances  as  that  it 
might  reasonably  have  been  anticipat- 
ed or  naturally  expected  to  occur. 
...  It  is,  of  course,  a  corollary  to 
this  rule  of  liability  that  the  injurious 
misconduct  complained  of  could  have 
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bMn  foreseen  in  time  to  permit  of  its 
effective  prevention."  The  decision 
on  a  second  appeal  of  the  case  is  to 
the  same  effect  (1913)  194  Ala.  888, 
70  So.  7. 

And  with  respect  to  an  assault  on 
a  passenger  in  a  station  house  the 
court  said,  in  Southern  R.  Co.  ▼.  Han- 
by  (1918)  183  Ala.  265,  62  So.  871: 
"If  a  passenger  is  suddenly  assaulted 
by  a  stranger  while  in  the  station  of 
a  railroad  company,  it  at  once  becomes 
the  duty  of  the  station  agent,  if  he 
sees  or  becomes  aware  of  the  difficul- 
ty, to  take  all  reasonable  steps  nec- 
essary to  put  an  end  to  such  difficulty, 
and  if  he  negligently  fails  to  do  so, 
then  the  company  is  liable  to  the  per- 
son so  assaulted  or  beaten  for  any 
injuries  which  such  passenger  there- 
by unlawfully  received  at  the  hands 
of  such  stranger." 

In  Prokop  v.  Gulf,  G.  &  S.  F.  R.  Co. 
(1904)  84  Tex.  Civ.  App.  522,  79  S. 
W.  101,  it  was  held  that  the  failure 
of  station-house  employees  to  light  the 
building,  and  their  absence  therefrom, 
did  not  render  a  carrier  liable  for  an 
unprovoked  assault  by  an  intruder, 
conunitted  at  night  on  a  passenger 
waiting  for  a  train. 

One  who  comes  into  a  station  wait- 
ing room  an  unreasonable  length  of 
time  before  the  departure  of  his  train 
is  not  entitled  to  recover  from  the 
carrier  for  an  assault  which  does  not 
come  within  the  observation  or  knowl- 
edge of  the  station  agent  or  other  em- 
ployees of  the  carrier.  Where  a  stat- 
ute requires  stations  to  be  open  one- 
half  hour  before  the  time  for  the  leav- 
ing of  trains,  the  statute,  in  the  ab- 
sence of  an  express  or  implied  con- 
tract, fixes  the  period  of  time  which  is 
to  be  deemed  reasonable  for  an  in- 
tending passenger  to  use  the  station 
while  waiting  for  a  train.  Illinois  C. 
R.  Co,  V.  Laloge  (1902)  118  Ky.  896, 
62  L.R.A.  405,  69  S.  W.  795,  12  Am. 
Neg.  Rep.  288. 

A  failure  to  use  the  care  and  dili- 
gence ordinarily  employed  by  persons 
engaged  in  the  same  or  a  similar  busi- 
ness will  render  a  carrier  liable  for 
an  assault  on  a  passenger  committed 
at  its  station  house  or  grounds  by  a 
stranger,  if  the  assault  could  have 


b6en  prevented  by  the  exercise  of  that 
degree  of  care  and  diligence. 

Alabama.  —  Southern  R.  Co.  v. 
Haynes  (1914)  186  Ala.  60,  65  So.  889. 
(Compare  Southern  R.  Go.  t.  Hanby, 
supra. 

Kentacky.— Tate.v.  Illinois  C.  R.  Go. 
(1904)  '26  Ky.  L.  Rep.  309,  81  S.  W. 
256. 

Minnesota. — See  Dcom  y.  St.  Paul 
Union  Depot  Co.  (1889)  41  Minn.  360, 
5  L.R.A.  442,  16  Am.  St.  Rep.  70S,  43 
N.  W.  64,  8  Am.  Neg.  Gas. -441. 

New  Jersey. — Exton  v.  Central  R. 
Co.  (1898)  62  N.  J.  L.  7,  56  L.R.A.  508, 
42  Atl.  486,  5  Am.  Neg.  Rep.  675,  af- 
firmed in  (1899)  63  N.  J.  L.  866,  66 
L.R.A.  612,  46  Atl.  1099. 

North  Carolina. — Seawell  v.  Caro- 
lina C.  R.  Co.  (1902)  182  N.  G.  856,  44 
S.  E.  610,  14  Am.  Ne?.  Rep.  445,  re- 
hearing denied  in  (1903)  133  N.  G. 
515,  45  S.  E.  850;  Garrett  v.  Southern 
R.  Ck>.  (1916)  172  N.  C.  737,  L.R.A. 
1917F,  885,  90  S.  E.  903. 

Pennsylvania. — ^Kennedy  v.  Penn- 
sylvania R.  Go.  (1907)  82  Pa.  Super. 
(X  628. 

Texas.— Houston  &  T.  G.  R.  Co,  v. 
Phillio  (1902)  96  Tex.  18,  69  L.R,A. 
392,  97  Am.  St  Rep,  868,  69  S.  W.  994, 
12  Am.  Neg,  Rep.  637;  Texas  &  P.  R, 
Ck>.  ▼.  Dick  (1901)  26  Tex.  Civ,  App. 
256,  63  S.  W.  895,  10  Am.  Neg.  Rep. 
196;  McCardell  v.  Gulf,  C,  &  S.  F,  R. 
Co,  (1907)  —  Tex.  Civ.  App,  — ,  102 
S,  W.  941 ;  Missouri,  K,  &  T,  R.  Co.  v. 
Silber  (1919)  —  Tex.  Civ.  App.  — , 
209  S,  W.  188, 

Actionable  negligence  on  the  part 
of  a  carrier  may  be  based  on  the  fail- 
ure of  its  station  agent  to.  interfere 
to  prevent  an  assault  and  robbery 
committed  in  his  presence,  in  the  wait- 
ing room  of  the  carrier,  on  a  person 
who  has  purchased  a  ticket  and  is 
waiting  for  a  train.  Southern  R.  Co. 
v.  Haynes  (Ala.)  and  Missouri,  K.  & 
T.  R.  Co.  V.  Silber  (Tex.)  supra. 

In  Southern  R.  Co.  v,  Haynes  (Ala.) 
supra,  a  recovery  was  sought  for  an 
assault  on  the  plaintiif  by  a  stranger 
while  the  plaintiff  was  awaiting  a 
train  in  a  waiting  room  at  a  station 
of  the  defendant  The  plaintiff  al- 
leged that  an  agent  of  the  defendant 
carrier  was  informed  of  the  impend- 
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ing  assault,  or  had  knowledge  that  it 
was  necessary  to  intervene  in  order  to 
protect  the  plaintiff,  but  failed  or  re- 
fused to  discharge  this  duty.  It  was 
held  that  the  allegations  of  the  plain- 
tiff were  sufficient  to  charge  the  de> 
fendant  with  negligence.  The  court 
distinguished  Southern  R.  Go.  v.  Han- 
by  (1913)  183  Ala.  255,  62  So.  871, 
wherein  the  right  of  the  plaintiff  to 
recover  under  somewhat  similar  cir- 
«umstances  was  denied  on  the  ground 
that  there  was  no  averment  that  the 
station  agent  knew,  or  had  the  oppor- 
tunity to  know,  that  an  injury  was 
threatened. 

In  McCardell  v.  Gulf,  C.  &  S.  F.  R. 
Co.  (1907)  —  Tex.  Civ.  App.  — ,  102 
S.  W.  941,  it  appeared  that  the  plain- 
tiff, a  negro,  had  purchased  a  ticket 
and  was  in  the  waiting  room  of  the 
defendant's  station  when  he  was  as- 
saulted by  a  number  of  white  men,  in 
the  presence  of  the  defendant's 
agents,  and  driven  from  the  room.  It 
was  held  to  be  error  not  to  submit  the 
question  of  the  defendant's  negligence 
to  the  jury. 

Similarly,  in  Seawell  v.  Carolina  C. 
R.  Co.  (1902)  132  N.  C.  856,  44  S.  E. 
610,  14  Am.  Neg.  Rep.  445,  rehearing 
denied  in  (1903)  138  N.  C.  515, 45  S.  B. 
850,  a  judgment  for  the  plaintiff  was 
sustained,  it  appearing  that  he  was  as- 
saulted at  the  defendants'  station  on 
account  of  his  political  tenets,  by  a 
crowd,  who  pelted  him  with  eggs,  and 
that  the  defendants'  servants  not  only 
failed  to  protect  him,  but  paiticipated 
in  the  assault.  The  court  said:  "A 
careful  examination  of  all  the  author- 
ities shows  no  case,  and  the  appellants 
cite  none,  in  which,  under  similar  cir- 
cumstances, the  railroad  company  has 
not  been  held  liable  unless  it  exerted 
what  power  it  could  to  protect  the 
passenger  from  the  mob.  Here,  if  the 
agent  had  taken  the  passenger  into 
his.  private  office,  or  offered  to  do  so, 
had  expostulated  with  the  mob,  and 
on  the  arrival  of  the  train,  in  company 
with  the  conductor  and  hi?  own  em- 
ployees, escorted  him  to  the  train,  the 
«gg8  would  hardly  have  beon  thrown, 
and  at  any  rate  the  defendants  would 
no^  have  incurred  liabilitj  for  this 
preach  of  duty.    Or  there  might  have . 


been  other  attempts  to  protect  the 
passenger  while  on  its  premises,  and 
which  the  jury  might  have  held  suffi- 
cient But  here  there  was  none  what- 
ever. It  was  the  assaulting  mob,  not 
the  passenger,  whom  the  agent  ad- 
mitted to  his  office,  and  he  issued 
therefrom  with  the  mob  at  his  heels, 
who  immediately  began  spattering  the 
plaintiff  with  eggs  and  abuse.  Such 
attempted  intimidation  for  political 
opinion's  sake  cannot  be  safely  per- 
mitted, especially  by  great  public  cor- 
porations holding  their  franchises  in 
trust,  impartially,  for  all  the  public." 

In  Texas;  &  P.  R.  Co.  v.  Dick  (1901) 
26  'tex.  Civ.  App.  266,  63  S.  W.  895,  10 
Am.  Neg.  Rep.  196,  the  plaintiff 
brought  an  action  to  recover  for  an 
assault  on  him,  made  while  he  was 
leaving  the  defendant's  premises  after 
alighting  from  a  train.  The  court 
held  that  the  defendant  company  was 
liable  for  the  assault,  since  it  ap- 
peared that  its  agent  knew  that  an 
assault  would  probably  be  made  on 
the  plaintiff,  if  he  did  not,  in  fact, 
instigate  it,  and  he  took  no  measures 
whatever  to  prevent  it  or  protect  the 
plaintiff  after  it  was  begun. 

In  Garrett  v.  Southern  R.  Co.  (1916) 
172  N.  C.  737,  L.R.A.1917F,  885,  90  S. 
E.  903,  it  appeared  from  the  testimony 
of  one  of  the  plaintiffs  that  she  was 
assaulted  and  robbed  by  an  unknown 
negro  while  being  helped  to  board  a 
Pullman  car  by  its  conductor,  who 
made  no  effort  to  interfere.  The  court 
said :  "An  investigation  of  the  author- 
ities discloses  that  they  all  hold  that 
it  is  the  duty  of  a  Pullman  company, 
although .  not  technically  a  common 
carrier,  to  exercise  reasonable  care 
in  the  protection  of  passengers  hold- 
ing tickets  upon  the  car.  It  must  be 
conceded  that  if  the  testimony  offered 
by  the  plaintiffs  is  true,  the  defend- 
ant's conductor  entirely  failed  to  pro- 
tect them  from  the  assault  and  rob- 
bery committed  at  the  very  steps  of 
the  car  while  the  conductor  was  help- 
ing them  into  it." 

In  Kennedy  v.  Pennsylvania  R.  Co. 
(1907)  32  Pa.  Supier.  Ct.  623,  it  ap- 
peared that,  while  the  plaintiff  was 
walking  toward  her  train  at  the  de? 
fendant's    station,   she   was  knocked 
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down  and  injured  by  art  unruly  body 
of  students,  who  had  been  there  for 
some  time  acting  in  a  boisterous  and 
disorderly  manner.  The  defendant 
carrier  was  held  to  be  liable  for  the 
injury,  on  the  ground  that  it  was  its 
duty  to  restrain  the  acts  of  rowdyism. 

Likewise,  in  Tate  v.  Illinois  G.  R. 
Co.  (1904).  26  Ky.  L.  Rep.  809,  81  S. 
W.  266,  it  was  held  that  there  was  suf- 
ficient evidence  of  actionable  negli- 
gence for  the  submission  of  the  case 
to  the  jury,  where  it  appeared  that  a 
section  boss,  acting  wholly  outside 
the  scope  of  his  duties,  engaged  in  a 
long  noisy  quarrel  with  a  passenger  in 
the  carrier's  waiting  room,  and  ulti- 
mately assaulted  him,  and  the  station 
agent  was  in  an  adjoining  room  with 
an  open  window  between  him  and  the 
scene  of  the  difficulty. 

In  Exton  v.  Central  R.  Co.  (1898) 
62  N.  J.  L.  7,  56  L.R.A.  508,  42  Atl. 
486,  &  Am.  Neg.  Rep.  675,  affirmed  in 
(1899)  63  N.  J.  L.  856,  56  L.R.A  612, 
46  Atl.  1099,  it  appeared  that  the 
plaintiff  was  knocked  down  and  in- 
jured by  some  boisterous  cabmen 
while  on  her  way  from  the  station 
platform  to  the  baggage  room  of  the 
defendant  company  for  the  purpose 
of  checking  her  baggage.  The  cab- 
men were  not  in  the  employ  of  the 
defendant.  In  sustaining  the  ruling 
of  the  trial  judge  denying  a  motion 
for  nonsuit  at  the  close  of  the  plain- 
tiff's evidence,  the  supreme  court  said: 
"Carriers  of  passengers  are  bound  to 


«Eercise  the  utmost  care  in  maintain- 
ing order  and  guarding  those  they 
transport  against  violence  from  what- 
ever source  arising,  which  might  be 
reasonably  anticipated  or  naturally 
expected  to  occur.  ...  The  car- 
rier must  exercise  the  care  required 
to  protect  the  passenger  from  violence 
even  by  a  stranger.  .  .  .  The  gen- 
eral rule  is  clear  that  from  whatever 
source  the  danger  may  arise,  if  it  be 
known  or  should  have  been  known, 
care  must  be  exercised  to  protect  the 
passenger  from  that  danger." 

In  Houston  &  T.  C,  R.  Co.  v.  Phillio 
(1902)  96  Tex.  18,  59  L.R.A  892,  97 
Am.  St.  Rep.  868,  69  S.  W.  994,  12 
Am.  Neg.  Rep.  637,  wherein  it  ap- 
peared that  the  plaintiff  and  his  wife 
were  assaulted  in  a  railroad  station, 
it  was  held  that  when  the  plaintiff's 
wife  entered  the  station  and  pur- 
chased a  ticket  she  became  a  passen- 
ger of  the  defendant,  and  the  duty 
devolved  on  the  company's  agent  to 
protect  her  against  assault  on  the  part 
of  intruders,  provided  he  knew  of  such 
misconduct  or  had  reasonable  grounds 
to  anticipate  it;  but  that  no  such  duty 
existed  toward  the  plaintiff,  who 
merely  accompanied  his  wife  to  the 
station  without  intending  to  become 
a  passenger.  The  court  stated  that 
the  only  duty  toward  him  was  to  use 
ordinary  care  to  see  that  the  premises 
were  kept  in  a  reasonably  safe  condi- 
tion. W.  S.  R. 


PHILADELPHIA  &  READING  RAILWAY  COMPANY,  a  Corporation 
of  the  State  of  Pennsylvania,  Plff.  in  Err., 

V. 

SAUNDERS  C.  DILLON. 


PHILADELPHIA  &  READING  RAILWAY  COMPANY,  a  Corporatioii 
of  the  State  of  Delaware,  Plflf.  in  Err., 

V. 

CLARENCE  M.  BEADENKOPF. 

VeUttvare  Supreme  Court  — March  24,  199S. 
i—  Del  — .  114  Atl.  62.) 
Highway  —  blocking  —  freedom  from  negligence  —  liability  for  injury. 

1.  A  railroad  company  which  is  not  negligent  toward  travelers  on  a 
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highway  in  blocking  the  crossing  at  night  with  a  train  is  not  liable  for 
injuries  to  either  an  automobile  driver  or  his  gueat  by  collision  with  the 
train,  notwithstanding  thiey  may  also  have  been  free  from  negligence. 
[See  ■note  on  this  question  beginning  on  page  901.] 


Evidence  —  ability  to  etpp  automobile 
—  effect  on  particular  car. 
2.  Testimony   that  one  driving  an 
automobile  at  the  time  of  an  accident 
could  stop  a  car  going  18  miles  an 
hour  in  60  feet  does  not  show  that  he 
could  stop  the  car  which  he  was  driv- 
ing within  that  distance. 
Higfaway  —  reliance  on  absence  of  ob- 
struction. 

8.  A  traveler  on  a  highway  may  ex- 
pect that  it  will  not  be  obstructed  un- 
lawfully, or  in  such  manner  as  to 
cause  him  injury,  while  he  himself  is 
in  the  exercise  of  due  and  reasonable 
care. 

[See  13  R.  C.  L.  472.] 

—  right  of  one  obatructing. 

4.  One  lawfully  obstructing  a  high- 
way may  rightfully  expect  that  travel- 
ers will  use  due  and  reasonable  care 
to  avoid  any  danger  because  of  the  ob- 
struction. 

LSee  13  R.  C.  L.  473.] 

—  negligence     in    driving     without 
lights. 

6.  It  is  negligence  to  drive  an  auto- 
mobile on  a  highway  on  a  dark  night 
without  lights. 

[See  2  R.  C.  L.  1192.] 
Appeal —  refusal  to  direct  verdict  — * 

considerat'on  of  evidence. 

6.  In  passing  upon  refusal  to  direct 


a  verdict  for  defendant,  plaintiff's  evi- 
dence must  be  considered  in  the  light 
most  favorable  to  him. 

Evidence  —  sufficiency  —  negligence 
in  blocking  highway. 

7.  Absence  of  light  or  warning  sig- 
nals when  a  train  is  blocking:  a  high- 
way at  night  does  not  establish  negli- 
gence as  to  a  particular  traveler  in- 
jured by  collision  with  the  train. 

Highway  —  collision   with   standing 
train  —  negligence. 

8.  An  automobile  driver  who  fails 
to  stop  his  machine  after  discovering 
that  his  way  is  blocked  by  a  standing 
train,  when  it  was  possible  to  do  so 
before  collision  with  the  train,  is  neg- 
ligent. 

1 —  negligence  in  obstructing  crossing 
—  abeence  of  warning. 

9.  A  railroad  company  blocking  a 
highway  with  a  standing  train  at 
night  has  a  right  to  assume  that  one 
driving  an  automobile  along  the  high- 
way will  adopt  such  lights  and  rate 
of  speed  that  he  can  bring  his  machine 
to  a  standstill  within  the  distance  that 
he  can  plainly  see  the  obstruction,  and 
therefore  is  not  negligent  in  failing 
to  give  warning  of  the  presence  of  the 
train. 


Ebror  to  the  Superior  Court  for  New  Castle  County  to  review  a  judg- 
ment in  favor  of  plaintiffs  in  consolidated  actions  brought  to  recover, 
damages  for  injuries  sustained  by  a  collision  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed,  ; 

The  facts  sufficiently  appear  in  the  opinion  of  the  court.  I 

Mr.  John  W.  Huxley  for  plaintiff  in        Creswell  v.  Wilmington  &  N.  R.  Co. 

2  Penn.  (Dei.)  210,  48  Atl.  629;  Queen 
Anne's  R.  Co.  v.  Reed,  6  Penn.  (Del.) 
228,  119  Am.  St.  Rep.  801,  59  Atl.  860; 
Wilmington  City  R.  Co.  v.  White,  6 
Penn.  (Del.)  868,  66  Atl.  1009;  Metro- 
politan R.  Co.  V.  Jackson,  L.  R.  3  App. 
Cas.  193,  47  L.  J.  C.  P.  N.  S.  808,  87 
L.  T.  N.  S.  679,  26  Week.  Rep.  176,  18 
Eng.  Rul.  Cas.  677. 

The  railway  company  owed  to  the 
plaintiffs  below  the  duty  to  inform 
them  of  the  unusual  and  unexpected 
obstruction  of  the.  public  thorough- 
fare.   Whether  the  defendant  below 


error. 

Messrs.  Robert  H.  Richard,  Aaron 
Finger,  and  James  L  Boyce,  for  de- 
fendants in  error: 

Although  it  is  for  the  court  to  say 
whether  there  is  any  evidence  from 
which  negligence  on  the  part  of  the 
defendant,  or  contributory  negligence 
on  the  part  of  the  plaintiff,  can  be 
reasonably  and  legitimately  inferred, 
nevertheless  it  is  for  the  jury  to  say 
whether,  from  the  evidence  adduced, 
when  submitted  to  them,  any  negli- 
gence, and  whose,  ought  to  be  in- 
ferredi      - 
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had  performed  its  duty  was  a  question 
for  the  jury. 

Harris  v.  Uebelhoer,  75  N.  Y.  169; 
Brusso  V.  Buffalo,  90  N.  Y.  679;  Corco* 
ran  v.  New  York,  188  N.  Y.  131,  80  N. 
E.  660;  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Sponier,  85  Ind.  165;  Edwards  v. 
Carolina  &  N.  W.  R.  Co.  140  N.  C.  49, 
52  S.  E.  234;  McCoy  v.  Philadelphia, 
W,  &  B.  R.  Co.  5  Houst.  (Del.)  599; 
Hubbard  v.  Boston  &  A.  R.  Co.  162 
Mass.  132,  38  N.  E.  366;  Bolinger  v.  St. 
P.  &  D.  R.  Co.  36  Minn.  418,  1  Am.  St. 
Rep.  680,  31  N.  W.  856;  Chesapeake 
A  0.  R.  Co.  V.  Gunter,  108  Ky.  362,  56 
S.  W.  527;  Southern  P.  Co.  v.  Walker, 
—  Tex.  Civ.  App.  — ,  171  8.  W.  264; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Champ,  31  Ky.  L.  Rep.  1054,  104  S.  W. 
■988;  Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct. 
Rep.  679,  12  Am.  Neg.  Cas.  669;  Paine 
V.  GrancC  Trunk  R.  Co.  63  N.  H.  623.  3 
Atl.  634. 

A  plaintiff  will  not  be  held  guilty 
•of  contributory  negligence  Who,  when 
placed  in  sudden  peril,  through  the 
negligence  of  the  defendant,  fails  to 
act  as  quickly  as  he  might  under 
normal  circumstances. 

Simeone  v.  Lindsay,  6  Penn.  (Del.) 
224,  6)  Atl.  778;  Nailor  v.  Maryland, 
D.  &  V.  R.  Co.  6  Boyce  (Del.)  145,  97 
Atl.  418. 

The  owner  of  an  automobile  has  the 
same  right  as  the  owner  of  other  ve- 
hicles to  use  the  highways  or  streets 
of  a  city,  and,  like  them,  he  must  ex- 
ercise reasonable  care  and  caution  for 
the  safety  of  others. 

Hannigan  v.  Wright,  6  Penn.  (Del.) 
1537,  63  Atl.  234;  Simeone  v.  Lindsay, 
supra;  House  v.  Cramer,  134  Iowa, 
374,  10  L.R.A.(N.S.)  655,  112  N.  W.  8, 
13  Ann.  Cas.  461. 

The  driver  of  an  automobile  and  any 
other  user  of  the  highways,  aside  from 
special  provision  changing  the  rule, 
have  equal  rights  in  the  use  of  the 
same,  and  each  is  required  to  exercise 
reasonable  care  not  to  injure  the 
other. 

Walls  V.  Windsor,  5  Boyce  (Del.) 
265,  92  Atl.  989;  Travers  v.  Hartman, 
5  Boyce  (Del.)  302,  92  Atl.  855;  Grier 
V.  Samuel,  4  Boyce  (Del.)  106,  86  Atl. 
209;  Campbell  v.  Walker,  2  Boyce 
(Del.)  41,  78  Atl.  601. 

Whether  defendant  was  guilty  of 
contributory  negligence  was  a  ques- 
tion for  the  jury. 

Corcoran  v.  New  York,  188  N.  Y. 
181,  80  N.  E.  660 1  Nesbit  v.  Crosby,  74 
Conn.  654,  51  Atl.  550;  Sweet  v.  Salt 


Lake  Ci^.  43  Utah,  306. 134  Pac  1167^ 
8  N.  C.  C.  A.  922;  Keevil  v.  Ponsford, 
—  Tex.  Civ.  App.  — ,  178  S.  W.  518; 
Record  v.  Pennsylvania  R.  Co.  75  N. 
J.  L.  311,  67  Atl.  1040;  Thomp.  Neg. 
2d  ed.  §  7389;  Britt  v.  Omaha  Concrete 
Stone  Go.  99  Neb.  300,  166  N.  W.  497; 
Latimer  v.  Anderson  County,  96  S.  C. 
187,  78  S.  E.  879;  Abbott  v.  Wyandotte 
County,  94  Kan.  558,  146  Pac.  998; 
Farrell  v.  Waterbury  Horse  R.  Ck>.  60 
Conn.  239,  21  Atl.  675,  22  Atl.  644;  De- 
troit &  M.  R.  Co.  V.  Van  Steinburg,  17 
Mich.  99. 

The  primary  duty  of  caire  for  the 
safety  of  the  vehicle  and  its  passen- 
gers rests  upon  the  driver,  and  a  mere 
gratuitous  passenger  should  not  be 
found  guilty  of  contributory  negli- 
gence as  a  matter  of  law  unless  he,  in 
some  way,  actively  participates  in  the 
negligence  of  the  driver,  or  is  aware 
either  that  the  driver  is  incompetent, 
or  careless,  or  unmindful  of  some 
danger  known  to,  or  apparent  to,  the 
passenger. 

Carnegie  v.  Great  Northern  R.  Co. 
128  Minn.  14.  160  N.  yf,  164. 

Curtis,  Ch.,  delivered  the  opinion 
of  the  court : 

The  case  is  brought  to  this  court 
on  a  writ  of  error  to  the  superior 
court  for  New  Castle  county  by 
the  defendant  below.  There  were 
two  suits  with  different  plain- 
tiffs against  the  same  defendant, 
and  the  cases  were  tried  together. 
The  defendant  was  charged  in  each 
case  with  negligently  permitting 
freight  cars  to  remain  at  night  on 
its  tracks  directly  across  the  high- 
way without  lights  thereon,  or  och- 
er  signal  or  warning  being  given  of 
their  presence,  by  reason  whereof 
the  automobile  in  which  the  plain- 
tiffs were  riding  at  night,  and 
which  was  being  driven  with  due 
care,  ran  Into  one  of  the  freight 
cars,  whereoy  the  plaintiffs  were 
injured  and  the  automobile  dam- 
aged. 

The  plaintiffs,  Beadenkopf  and 
Dillon,  were  riding  about  1  o'clock 
A.  M.  on  a  straight  street  in  Ches-- 
ter,  Pennsylvania,  50  feet  wide,  in 
an  automobile  owned  and  then  op- 
erated by  Beadenkopf,  with  Dillon 
as  his  guest,  each  being  seated  on 
one  of  the  front  seats  of  the 
machine  and  the  autbmobil((  was" 
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driven  into  the  side  of  one  of  the 
freight  cars  of  a  train  standing  on 
the  tracks  of  the  defendant  company 
motionless,  directly  across  the 
whole  width  of  the  highway.  The 
freight  car  was  a  box  car  about  12 
feet  high  above  the  rail.  The  auto- 
mobile was  a  new  Franklin  sedan, 
equipped  with  lights  on  the  front, 
and  was  being  driven  with  dimmers 
on  the  lighted  lights.  When  the 
machine  was  about  40  or  50  feet 
distant,  the  train  was  discovered  by 
each  of  the  plaintiffs  about  the  same 
time,  and  the  brakes  immediately 
applied.  The  lights  of  the  machine 
were  such  that  the  driver  could  see 
ahead  possibly  50  feet,  the  brakes 
on  the  machine  were  working  prop- 
erly, and  the  driver  was  expert  and 
familiar  with  the  machine  he  was 
driving.  Dillon  testified  that  he 
could  stop  in  50  feet  a  car  going  18 
miles  per  hour.  Each  of  the  plain- 
tiffs testified  that  there  were  no 
lights  on  the  train  and  no  flagman 
or  warning  given  of  the  presence  of 
the  train.  Both  of  the  plaintiffs 
were  familiar  with  the  road  and  the 
railroad  crossing. 

There  was  conflicting  evidence  as 
to  whether  the  night,  though  dark, 
was  clear  or  cloudy,  and  whether 
the  moon  was  shining,  but  it  was 
not  shown  to  be  foggy,  misty,  or 
rainy.  There  was  also  a  conflict  as 
to  whether  an  arc  light  hung  about 
20  feet  above  the  street  on  a  pole 
located  on  the  opposite  side  of  the 
freight  train  was  lighted  at  the  time 
of  the  accident.  There  was  tes- 
timony that  if  the  arc  light  was  lit, 
the  train  would  have  cast  a  shadow 
about '82  feet  in  width.  Also  there 
was  a  conflict  of  testimony  as  to 
whether  the  trainman  exhibited 
warning  lights  swung  across  the 
track  as  the  automobile  approached 
the  train,  and  visible  to  those  in  it. 
The  speed  of  the  automobile  was 
disputed,  the  plaintiffs  saying  it 
was  18  or  20  miles  per  hour,  and 
other  witnesses  fixing  a  much  high- 
er rate.  There  was  a  conflict  of  tes- 
timony as  to  whether  either  of  the 
plaintiffs  was  intoxicated  at  the 
time  of  the  accident. 

16  A.L.R.— 57. 
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One  other  question  discussed  was 
whether  it  was  shown  that  the  auto- 
mobile could  have  been  stopped  be- 
fore reaching  the  train  after  it 
became  visible.  According  to  the 
plaintiffs'  testimony  the  rate  of 
speed  was  from  15  to  20  miles  an 
hour,  and  both  of  the  plaintiffs  saw 
the  tt&ia.  when  from  40  to  50  feet 
away  from  it,  but  the  distance  with- 
in which  this  particular  automobile 
could  have  been  stopped  at  a  given 
rate  of  speed  was  not  shown,  and 
the  only  evidence  bearing  upon  it 
was  the  testimony  of  Dillon  that, 
going  18  miles  an  hour,  he  could 
stop  in  50  feet  a  car,  but  he  did  not 
say  he  could  so  stop  the  car  in 
which  the  plaintiffs  were  then  rid- 
ing. The  known  variation  in 
machinery,  size,  and  weight  of  va^ 
rious  kinds  of  automobiles  makes  it 
clear  that  it  was  not  shown  that, 
after  the  plaintiffs 
saw  the  train,  this  ^J.\1?rtr.top 
machine  could  have  •u«omobiie— 
been  stopped  in  tic»S«r*c«rr'" 
time  to  avoid  run- 
ning into  the  train. 

A  traveler  on  a  highway  by  day 
or  night  may  expect  that  it  will  not 
be    obstructed    un- 
lawfully or  in  such  ?e','5l;;r"e''r« 
manner  as  to  cause  SSrf-^'ifH-i. 
mm  m.iury  while  he 
himself  is  in  the  exercise  of  due  and 
reasonable  care,  and  what  is  such 
care  depends  on  the  circumstances 
of  each  case.     All 
who     lawfully     ob-  obiffncUnr* 
struct    a    highway 
may  rightly  expect  that  travelers  on 
•  it  will  use  due  and  reasonable  care 
to  avoid  any  danger  because  of  an 
obstruction.    In  every  case  of  a  col- 
lision between  a  vehicle  on  a  high- 
way and  an  obstruction  therein,  the 
conduct  of  the  traveler  affects  the 
corresponding  duty  of  the  one  who 
causes  the  obstruction.    This  prob- 
lem   is   more    complex    where   the 
vehicle  is  an  automobile  than  when 
it  is  horse  drawn,  because  of  the 
size,  weight,  mechanism,  and  motive 
power   of    the   machine,    some    of 
them  capable  of  being  driven   at 
high  speed,  and  all  requiring  and 
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dependent  upon  the  control  of  the 
operator.  Animals  have  an  instinct 
to  sense  danger,  while  in  a  highway, 
and  their  instinct  of  self-preserva- 
tion is  a  protection  and  gruard  to 
those  in  the  vehicle.  Indeed,  it  is 
common  knowledge  that  horses  will 
discover  the  presence  of  danger 
while  on  a  highway  sooner  than  a 
man  will,  and  will  protect  them- 
selves from  injury  by  stopping 
short  of,  or  evading,  or  avoiding  the 
point  of  danger;  while  a  machine 
moves  on  until  the  motive  power  be 
exhausted  or  shut  off,  or  its  direc- 
tion is  controlled  by  an  independent 
human     intelligence.       Therefore, 

-negligence  1.  ^hile  it  may  be 
dvivinv  mithont  truB,  as  has  been 
"*"*••  decided,  that  it  is 

not  negligent  for  one  to  drive  horses 
on  a  highway  on  a  dark  ni(^t  with- 
out lights,  this  should  not  be  ex- 
tended to  automobiles,  for  the  rea- 
son stated  in  Lauson  v.  Fond  du 
Lac  (1909)  141  Wis.  57,  25  L.R.A. 
(N.S.)  40, 135  Am.  St.  Rep.  30, 123 
N.  W.  629,  viz. :  "A  team  of  horses, 
if  permitted  to  do  so,  will  ordinarily - 
follow  the  traveled  track,  even 
where  itis  so  dark  that  their  driver 
may  be  wholly  unable  to  distinguish 
it.  Under  such  circumstances  an 
automobile  could  hardly  be  run  a 
.  rod  without  running  into  a  ditch,  ex- 
cept by  sheer  good  luck.  A  horse 
wUl  ordinarily  stop  when  a  barrier 
is  reached.  The  machine  tries  con- 
clusions with  it,  and  brushes  it 
aside  if  not  strong  enough  to  resist 
tiie  momentum  hurled  against  it. 
Driving  an  automobile  over  a  coun- 
try road  on  a  dark,  rainy  night 
without  light  would  indicate  a  well- 
defined  intent  on  the  part  of  tlie 
driver  to  commit  suicide,  rather 
than  the  exercise  of  ordinary  care." 
One  of  the  assignments  of  error 
is  that  the  court  below  refused  to 
grant  a  prayer  for  an  instruction  to 
tiie  jury  to  render  a  verdict  for  the 

defendant.  In  de- 
i^^X^r'S^SLt  ciding  this  question 
-«•■••*•?*?*•"     the  evidence  must 

be  considered  in  the 
light  most  favorable  to  the  plain- 
tiffs.   So  viewing  the  evidence,  was 


it  shown  that  the  defendant  was 
guilty  of  negligence? 

The  train  was  lawfully  across  the 
highway.  The  absence  of  li^ts  on 
the  train,  or  shown  by  the  train- 
men, or  other  signals  to  travelers  of 
the  presence  of  the  train  there,  is 
the  negligence  charged.  It  is  not  in 
itself  negligence  for  a  railroad  com- 
pany to  aUow  a  train  of  ears  to 
remain  a  reasonable  or  lawful 
length  of  time  across  a  highway. 
This  is  so  stated  in 
the    brief    of    the  fJjSjr^^r 

plaintiff.        The     ab-    neKllvence  iB 

sence  of  such  lights  5^!^"*  **•'- 
or  warning  signals 
does  not  of  itself  prove  that  tiie 
company  was  negligent  as  to  the 
plaintiffs.  Gage  v.  Boston  &  M.  R. 
Co.  77  N.  H.  289,  295,  L.RJL1915A, 
363,  90  Atl.  855.  There  was  no 
statute  or  ordinance  which  required 
such  lights  or  warning,  or  reguladt- 
ing  the  speed  of  or  lights  on  the 
automobile.  The  trainmen  and  the 
driver  of  the  automobile  each  had  a 
right  to  presume  that  the  other 
would  act  as  a  reasonable  person, 
under  all  the  conditions  and  sur- 
roundings of  the  crossing,  until  the 
contrary  should  appear.  This  was 
said  in  a  case  in  the  superior  court, 
where  the  plaintiff  was  struck  by  a 
moving  train  at  a  crossing.  Wdch 
V.  Baltimore  &  O.  R.  Co.  7  Penn. 
(Del.)  140,  143,  76  Atl.  50. 

Here,  then,  the  railroad  company 
had  a  right  to  assume  that  the 
plaintiffs  would  act  in  a  reasonable 
way  to  avoid  running  into  the  train 
of  box  cars  while  it  was  lawfully 
■standing  across  the  highway.  If 
the  defendant's  trainmen  had  a 
right  to  assume  that  a  reasonaMy 
careful  man,  driving  an  automobile 
on  a  highway  at  night,  would  use 
such  lights  and  adopt  such  a  rate 
of  speed  as  that  he  could  bring  his 
machine  to  a  standstill  witiiin  the 
distance  that  he  could  plainly  see  by 
the  lights  on  his  machine  a  railroad 
box  car  12  feet  bigh,  standing 
across  the  highway,  motionless  on  a 
railroad  track,  and  completely  ob- 
structing his  passage  along  a 
straight,      unobstructed     highway, 
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then  the  defendant  did  not  then 
omit  to  i)erform  any  d^  by  not 
showinsr  lights,  or  giving  other 
warning  of  the  presence  of  the 
train.  This  point  has  not  been  de- 
termined in  this  state  with  respect 
to  automobiles,  but  has  been  else- 
where. 

Plainly,  if,  under  a  state  of  facts 
such  as  stated  immediately  above, 
the  driver  of  an  automobile  does  not 
stop  it  before  striking  such  a  large 
object  as  a  train  of  cars  on  a  rail- 
road track,  when  it  is  shown  that, 
considering  his  rrfte  of  speed,  the 
illumination  made  by  his  lights,  and 
the  mechanism  of  the  car,  he  could, 
after  seeing  the  obstruction,  have 
stopped  the  auto- 
^offuT'J'^ith  mobile  before  strik- 
»eViSSSo«*'*'""  i°«  the  obstruction, 
then  he  was  clearly 
guilty  of  contributory  negligence 
such  as  would  bar  his  right  to  re- 
cover for  damages.  The  case  of 
Gage  V.  Boston  &  M.  B.  Co.  supra, 
is  an  illustration.  There  an  auto- 
mobile, driven  at  such  speed  that  it 
could  have  been  stopped  within  26 
feet,  crashed  into  the  side  of  a  train 
of  cars  at  night,  though  they  were 
seen  by  the  driver  by  the  lights  of 
the  motor  car  when  it  was  35  feet 
away  from  the  train.  The  court 
decided  that  the  railroad  company 
was  not  negligent  in  not  giving 
warning  of  tiie  presence  of  its  train 
to  the  driver  of  an  automobile,  who, 
after  seeing  the  train  in  time  to 
have  stopped  his  machine  before 
reaching  the  obstruction,  failed  to 
do  so. 

In  Allison  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1915)  83  Wash.  591,  145 
Pac.  608,  where  the  lights  oi?  the 
machine  shone  100  feet  ahead,  and 
it  could  have  been  stopped  within 
15  feet  at  the  rate  it  was  going,  the 
court  said  it  was  one  of  those  cases 
where  the  facts  speak  the  law,  and 
that  tiie  accident  was  plainly  due  to 
the  negligence  of  the  driver.  But 
there  is,  in  the  pending  case,  no  evi- 
dence that,  after  the  driver  saw  the 
train  across  the  highway,  the  auto- 
mobile could  have  been  stopped  be- 
fore striking  the  train. 
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In  a  later  case  in  Massachusetts, 
Trask  v.  Boston  &  M.  R.  Co.  219 
Mass.  410, 106  N.  E.  1022,  the  same 
principle  was,  on  authority  of  Gage 
V.  Boston  &  M.  R.  Co.,  cited  above, 
applied  to  facts  similar  to  the  case 
at  bar,  but  where  it  was  not  shown 
tiiat  the  automobile  could  have  been 
stopped  after  the  driver  thereof  saw 
the  train  standing  across  the  high- 
way and  before  striking  it.  In  the 
Trask  Case  the  speed  of  the 
machine  was  from  20  to  26  miles 
per  hour;  it  could  have  been 
stopped  within  40  or  50  feet;  the 
headlights  shone  100  feet  ahead; 
and  the  train  was  not  seen  by  the 
driver  until  he  was  within  40  feet 
of  the  train.  It  was  held  by  the 
court  that  the  railroad  company 
was  not  negligent  in  not  giving 
warning  by  lights,  or  otherwise,  of 
the  presence  of  the  train  across  the 
highway,  and  said:  "In  oirder  to 
charge  the  defendant  with  negli- 
gence it  must  be  found  that  its  em- 
ployees, in  the  exercise  of  reason- 
able care,  would  have  known  that, 
on  account  of  the  darkness,  the  cars 
upon  the  crossing  were  such  an  ob- 
struction that  people  traveling 
along  the  highway,  in  an  automo- 
bile, at  a  reasonable  rate  of  speed, 
properly  equipped  with  lights,  and 
carefully  operated,  would  be  liable 
to  come  in  collision  with  them.  We 
are  of  opinion  that,  upon  the  evi- 
dence, the  conditions  shown  were 
not  such  as  to  warrant  a  finding 
that  the  defendant  was  negligent  in 
failing  to  provide  lights  or  a  flag- 
man, or  to  give  other  warning.  The 
defendant  or  its  servants,  in  tiie  ex- 
ercise of  reasonable  care,  were  jus- 
tified in  believing  that  travelers  in 
automobiles,  properly  lighted,  and 
driven  at  reasonable  speed,  would 
observe  the  cars  upon  the  crossing 
in  time  to  avoid  coming  in  collision 
with  them."  i 

In  Gage  v.  Boston  &  M.  R.  Co.  su-' 
pra,  the  following  language  was 
used,  whieh  is  applicable  to  the  facts 
here  and  to  the  case  of  Trask  v. 
Boston  &  M.  R.  Co.  supra,  viz.: 
"The  defendant's  cars  were  right- 
fully occupjring  ttie  crossing,  and 
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the  trainmen  were  exercisins:  due 
care  so  far  as  the  management  of 
the  train  in  approaching  and  pass- 
ing over  the  crossing  is  concerned. 
The  plaintiffs  were  not  injured  by 
being  run  into  by  the  defendant's 
locomotive,  but  by  running  into  the 
defendant's  freight  car  as  it  was 
slowly  passing  over  the  crossing. 
They  were  not  injured  by  any  mis- 
management of  tiie  train.  If  it  is 
conceded  that  the  trainmen  were 
chargeable  with  knowledge  that 
automobiles  were  frequently  driven 
over  the  crossing  in  the  evening, 
were  they  also  chargeable  with 
knowledge  that  they  were  liable  to 
be  driven  at  such  a  rate  of  speed 
that  they  could  not  be  stopped  be- 
fore reaching  the  crossing  after  the 
cars  upon  it  became  visible?  Sup- 
pose, instead  of  the  place  being  the 
intersection  of  a  highway  and  the 
railroad,  it  had  been  the  crossing  of 
two  highways,  and  the  plaintiffs 
had  run  into  the  side  of  a  load  of 
logs  which  were  being  transported 
over  the  crossing;  the  driver  of  the 
logging  team  would  have  the  same 
duty  to  exercise  care  for  the  benefit 
of  the  plaintiffs  that  the  trainmen 
had,  and  the  care  he  would  be  bound 
to  exercise  would  be  commensurate 
with  the  apparent  danger  to  travelr 
ers  on  the  other  highway  caused  by 
his  occupation  of  the  crossing  with 
a  heavily  loaded  team.  If  the  driver 
of  the  approaching  automobile 
could  see  the  obstruction  in  time  to 
avoid  colliding  with  it,  reasonable 
men  could  not  find  that  it  was  the 
duty  of  the  driver  of  the  team  to 
have  a  lighted  lantern  on  the  side  of 
his  load  toward  the  automobile,  as 
a  warning  that  the  crossing  was  oc- 
cupied, or  to  use  some  other  ex- 
traordinary precaution  to  convey 
that  information.  In  deciding 
what,  if  anything,  he  ought  to  do, 
he  would  be  justified  in  assuming 
tiiat  tiie  approaching  traveler  would 
not  unnecessarily  run  into  his  load 
of  logs." 

As  argued  by  counsel  for  the 
plaintiff  in  error,  other  cases  else- 
where have  gone  further  than  this. 


In  1909  the  Wisconsin  supreme 
court,  in  Lauson  v.  Fond  du  Lac,  141 
Wis.  57,  25  L.R.A.(N.S.)  40,  IBt 
Am.  St.  Rep.  30,  123  N.  W.  629, 
adopted  a  rule  further  defining  the 
doties  of  drivers  of  automobiles. 
There  it  was  held  tiiat  the  driver  of 
an  automobile  traveling  on  a  dar}c 
and  rainy  night  over  a  straight 
stretch  of  strange  country  road  was 
not  exercising  ordinary  care  when  he 
drove  his  machine  at  such  a  rate  of 
speed  that  he  was  unable  to  stop  it 
within  a  distance  that  is  within  the 
clear  range  of  his  vision ;  or,  stated 
in  another  way,  he  was  not  using 
ordinary  care  if  he  could  see  objects 
but  10  feet  ahead,  and  his  speed  was 
such  that  he  could  not  stop  within 
that  distance.  The  words  of  the 
court  are  these:  "It  seems  to  us, 
and  we  decide,  that  the  driver  of  an 
automobile,  circumstanced  as  was 
the  driver  of  the  car  in  which  the 
plaintiff  was  riding,  and  operating 
it  under  such  conditions  as  he  op- 
erated his  machine  on  the  night  of 
the  accident,  is  not  exercising  or7 
dinary  care  if  he  is  driving  the  car 
at  such  a  rate  of  speed  that  he  can- 
not bring  it  to  a  standstill  within 
the  distance  that  he  can  plainly  see 
objects  or  obstructions  ahead  of 
him.  If  his  light  be  such  that  he 
can  see  objects  for  only  a  distance 
of  10  feet,  then  he  should  so  regr 
ulate  his  speed  as  to  be  able  to  stop 
his  machine  within  that  distance, 
and  if  he  fails  to  do  so,  and  an  ac- 
cident results  from  such  failure,  no 
recovery  can  be  had.  This,  it  seems 
to  us,  is  the  minimum  degree  of  care 
that  should  be  required.  Circum- 
stances might  arise  where  it  would 
be  reckless  to  drive  at  such  a  rate  of 
speed,  or  even  at  a  rate  approximat- 
ing it.  We  do  not  ground  this  rule 
on  the  fact  that  we  have  a  statute 
requiring  automobiles  to  carry  rea- 
sonably bright  lights  while  being 
operated  during  the  hours  of  dark- 
ness. Independent  of  any  statute^ 
and  considering  the  character  of 
these  machines,  we  hold  it  would  be 
negligent  operation  to  run  them 
without  sufficient  lights  to  enable 
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the  driver  to  see  objects  ahead  of 
him  in  time  to  avoid  them." 

This  case  was  approved  and  fol- 
lowed in  West  Constr.  Co.  v.  White 
(1914)  180  Tenn.  520,  172  S.  W. 
801;  Knoxville  R.  &  Light  Co.  v. 
Vangilder  (1915)  132  Tenn.  487, 
L.R.A.1916A,  1111,  178  S.  W.  1117, 
10  N.  C.  C.  A.  820;  Pietsch  v.  Mc- 
Carthy, 159  Wis.  251,  150  N.  W. 
483 ;  Raymond  v.  Sauk  County,  167 
Wis.  125,  L.R.A.1918F,  425,  166  N. 
W.  29;  Fisher  v.  O'Brien  (1917)  99 
Kan.  621,  L.R.A.1917F,  610,  162 
Pac  317,  15  N.  C.  C.  A.  350;  Sol- 
omon V.  Duncan,  194  Mo.  App.  517, 
in  Missouri  court  of  appeals  (1916) 
185  S.  W.  1141.  But  in  Iowa  the 
court  in  Kendall  v.  Des  Moines,  183 
Iowa,  866, 167  N.  W.  684,  refused  to 
follow  the  decisions  in  Wisconsin 
and  Tennessee.  So,  also,  the  deci- 
sion in  Corcoran  v.  New  York,  188 
N.  Y.  131,  80  N.  E.  660,  may  not  be 
in  accord  with  the  Wisconsin  and 
Tennessee  cases,  but  the  facts  in 
this  last-mentioned  case  are  pecu- 
liar, and  the  case  does  not  throw 
much  light  on  the  question  before 
this  court. 

But  in  order  to  rightly  decide  the 
pending  case,  it  is  not  necessary  to 
adopt  as  broad  a  rule  as  that  laid 
down  in  the  case  of  Lauson  v.  Fond 
du  Lac,  supra,  for  there  is  in  this 
case  no  evidence  showing  negligence 
on  the  part  of  the  defendant.  The 
trainmen  of  the  defendant  had  a 
right  to  assume  that  a  reasonably 
careful  person  driving  an  automo- 
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bile  on  that  highway  at  that  time 
would    adopt    such 
lights  and  rate  of  -;.«Xi'«S"r  *" 
speed    as    that    he  «roMiii«- 
could     and     would  ^i'kVn"",.'" 
bring   his    automo- 
bile to  a  standstill  within  the  dis- 
tance that  he  could  plainly  see  the 
train  of  the  defendant,  and  so  avoid 
running  his  machine  into  it,  and 
therefore  these  employees  of  the  de- 
fendant company  were  not  negli- 
gent in  failing  to  give  warning  by 
lights,  or  otherwise,  of  the  presence 
of  the  train  as  an  obstruction  to  the 
highway. 

It,  therefore,  follows  that  if  the 
defendant  was  not  negligent,  it 
cannot  be  held  li-  _ 

able  for  the  injuries  wSeulng— 
to  either  the  driver  Si'Jil^Skc'""' 
or  his  guest  in  his  liability  for 
private       machine,    "*"'^* 
whether  the  driver  was  careful  or 
negligent.    Gage  v.  Boston  &  M.  R. 
Co.  77  N.  H.  289,  L.R.A.1915A,  363, 
90  Atl.  855. 

Inasmuch  as  the  court  below 
should  have  instructed  the  jury  to 
i-ender  a  verdict  for  the  defendant 
below,  for  the  reasons  here  stated, 
it  is  unnecessary  to  consider  the 
other  assignments  of  error. 

An  order  will  be  made  reversing 
the  judgment  in  the  court  below, 
and  directing  that  a  judgment  be 
entered  for  the  defendant  below, 
plaintiff  in  error,  with  costs  in  both 
courts. 


ANNOTATION. 

Liability  of  railroad  for  injury  due  to  road  vdiicle  rumung  into  train  or  car 
standing  on  highway  croMing. 


I.  Ground  of  liability,  901. 
II.  What  amounts  to  negligence: 

a.  Generally,  902. 

b.  Duty   to   warn    of   presence   of 

cars,  902. 

/.  OrounA  of  liability. 

The  liability  of  a  railroad  company 
lor  injury  resulting  from  the  collision 
of  a  road  vehicle  with  a  car  or  train 


IX.— continued. 

c.  Violation  of  statute  or  ordinance, 
903. 
III.  Contributory  negligence,  903. 

a.  Violation    of    statute    or    ordi- 
nance, 904. 

standing  on  a  highway  crossing  is  gen- 
erally predicated  upon  negligence. 
Philadelphia  &  R.  R.  Co.  v.  Dillon 
(reported  herewith)  ante,  894;  Farmer 
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V.  New  York,  N.  H.  &  H.  R.  Co.  (1914) 
217  Mass.  158,  104  N.  E.  492;  Trask  v. 
Boston  &  M.  R.  Co.  (1914)  219  Mass. 
410,  106  N.  E.  1022;  McGlauflin  v. 
Boston  &  M.  R.  Go.  (1918)  230  Mass. 
431,  L.R.A.1918E,  790,  119  N.  E.  955; 
Prescott  V.  Hines  (1920)  114  S.  C.  262, 
103  S.  E.  543;  Oilman  v.  Central  Ver- 
mont R,  Co.  (1919)  93  Vt.  340,  — 
A.L.R.  — ,  107  Atl.  122;  Allison  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1915)  83 
Wash.  591,  145  Pac.  608;  Depow  v. 
Chicago  &  N.  W.  R.  Co.  (1912)  151  Wis. 
109,  138  N.  W.  42. 

In  Trask  v.  Boston  &  M.  R.  Co. 
(1914)  219  Mass.  410,  106  N.  E.  1022, 
one  of  the  counts  of  the  petition 
charged  the  defendant  with  creating 
a  nuisance,  but  this  was  predicated 
upon  "negligently"  permitting  its  cars 
to  remain  in  the  highway.  The  court 
said  that  this  count  added  nothing  to 
the  count  which  alleged  that  defend- 
ant negligently  permitted  one  of  its 
cars  to  remain  upon  the  highway. 
There  was  another  count  in  the  Trask 
Case  which  charged  that  the  defend- 
ant negligently  permitted  one  of  its 
cars  to  remain  on  the  highway,  thus 
rendering  it  unsafe  and  defective;  but 
the  court  said  that  there  could  be  no 
recovery  on  that  count  under  Rev. 
Laws,  chap.  61,  §  18,  if  for  no  other 
reason,  because  there  was  no  allega- 
tion or  proof  that  the  required  statu- 
tory notice  was  given.  The  court  stat- 
ed that  it  did  not  mean  to  intimate  that 
the  railroad  company  would  be  liable 
as  for  a  defect  in  the  highway,  had 
such  notice  been  proved. 

//.  What  uMiounts  to  negligence. 

a.  Oenerally. 

It  is  not  in  itself  negligence  for  a 
railroad  company  to  allow  a  train  of 
cars  to  remain  a  reasonable  or  lawful 
length  of  time  across  a  highway. 
Philadelphia  &  R.  R.  Co.  v.  Dillon 
(reported  herewith)  ante,  894. 

And  a  railroad  company  is  not  lia- 
ble for  damages  to  an  automobile  from 
running  into  a  train  on  a  highway 
crossing  the  railroad  at  the  bottom  of 
a  steep  hill,  where  the  driver  was  un- 
able to  prevent  his  car  from  striking 
the  train  because  of  the  greasy  condi- 
tion of  the  road,  for  which  the  railroad 


company  was  not  responsible,  and  of 
which  its  trainmen  had  neither  actual 
nor  constructive  notice,  since  the  acci- 
dent happened  through  no  fault  of  the 
defendant,  but  was  the  result  of  an 
unusual  condition,  unknown  to  its 
servants,  which  intervened  and 
changed  the  plaintiff's  situation  from 
one  of  safety  to  one  of  danger.  Gil- 
man  V.  Central  Vermont  R.  Co.  (1919) 
93  Vt  840,  —  A.L.R.  — ,  107  Atl.  122. 

In  Depow  v.  Chicago  &  N.  W.  R.  Co. 
(1912)  151  Wis.  109,  138  N.  W.  42, 
where  a  judgment  in  favor  of  one  who, 
at  night,  and  at  a  time  when  the  elec- 
tric lights  were  out  by  unavoidable  ac- 
cident, drove  his  horses  against  the 
side  of  a  train  of  flat  cars  standing  on 
a  railroad  crossing,  was  regarded  as 
excessive,  the  appellate  court,  instead 
of  following  the  usual  practice  of 
naming  a  sum  which  the  plaintiff 
might  accept  and  terminate  the  litiga- 
tion, remanded  the  cause  for  a  new 
trial  on  the  merits,  because  of  the  un- 
certainty and  insufliciency  of  the  evi- 
dence tending  to  establish  the  defend- 
ant's negligence. 

A  case  analogous  to  the  question  an- 
notated is  that  of  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Sponier  (1882)  85  Ind.  165, 
which  afiirms  a  judgment  in  favor  of 
one  injured  when  the  wagon  in  which 
she  was  riding  after  dark  collided  with 
a  hand  car  negligently  left  by  the  de- 
fendant railway  company's  employees 
on  a  bridge  over  a  ditch  within  the 
limits  of  the  railroad  right  of  way, 
which  bridge  was  a  part  of  a  public 
highway  crossing  the  railroad. 

b.  Duty  to  warn  of  presence  of  cava. 

The  failure  of  a  railroad  company 
to  warn  travelers  approaching  upon 
the  highway,  of  the  presence  of  cars 
standing  upon  the  crossing,  either  by 
lights  or  other  warning  signals,  does 
not  of  itself  prove  negligence  on  the 
part  of  the  company  as  to  one  injured 
by  running  into  the  standing  cars. 
Philadelphia  &  R.  R.  Co.  v.  Dillon 
(reported  herewith)   ante,  894. 

And  a  railroad  company  is  not  neg- 
ligent in  failing  to  station  a  man  with 
a  lantern  at  a  highway  crossing  to 
give  warning  that  it  is  obstructed  by 
a  standing  train,  where  the  situation 
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is  such  that  the  trainmen  are  amply 
justified  in  acting  upon  the  belief  that 
travelers  in  automobiles  properly 
lighted,  and  driving  at  reasonable 
speed,  would  observe  the  cars  upon 
the  crossing  in  time  to  avoid  a  colli- 
sion. Oilman  v.  Central  Vermont  R. 
Co.  (1919)  93  Vt.  340,  —  AJi.R.  — , 
107  AtL  122.  In  this  case  it  was  held 
that  a  verdict  should  have  been  direct- 
ed for  the  defendant. 

Trainmen  have  the  right  to  assume 
that  a  reasonably  careful  man  driving 
at  night  an  automobile  on  a  highway 
crossed  by  a  railroad  will  use  such 
lights  and  adopt  such  a  rate  of  speed 
as  that  he  can  bring  his  machine  to  a 
standstill  within  the  distance  that  he 
can  plainly  see  by  the  lights  on  his 
car  a  railroad  box  car  12  feet  high 
standing  on  the  crossing,  ^d  com- 
pletely obstructing  his  passage  along 
a  straight,  unobstructed  highway,  and 
therefore  they  are  not  negligent  in 
failing  to  give  warning  by  lights,  or 
otherwise,  of  the  presence  of  the  train 
as  an  obstruction  to  the  highway. 
Philadelfhia  &  R.  R.  Go.  v.  Dillon 
(reported  herewith)  ante,  894. 

Negligence  was  held,  in  Trask  v. 
Boston  &  M.  R.  Co.  (1914)  219  Mass. 
410,  106  N.  E.  1022,  not  attributable 
to  a  railroad  company  which  failed  to 
warn  travelers,  either  by  bell,  whistle, 
signals,  or  through  the  presence  of  a 
brakeman  or  flagman,  of  the  presence 
upon  a  crossing  of  freight  cars,  with 
which  the  automobile  in  which  such 
travelers  were  riding  collided,  where 
the  cars  were  stan^ng  upon  a  spur 
track  infrequently  used,  at  a  crossing 
160  feet  from  an  arc  light  upon  a 
highway  which,  at  that  point,  runs  in 
a  straight  line  for  several  hundred 
feet,  and  the  accident  occurred  at  1 
o'clock  in  the  morning,  when  it  could 
not  reasonably  have  been  anticipated 
that  there  would  be  a  great  amount  of 
travel  upon  the  highway. 

A  railroad  company  is  not  liable  for 
injury  to  the  occupants  of  an  auto- 
mobile which  collides  with  a  train 
standing  on  a  blind  crossing,  because 
a  gong  installed  to  announce  the  ap- 
proach of  trains  to  the  crossing  was 
not  ringing.  McGlauflin  v.  Boston  & 
M.  R.  Co.  (1918)  230  Mass.  431,  L.R.A. 
1918E,  790,  119  N.  E.  955. 


But>it  was  held  in  Prescott  v.  Hines 
(1920)  114  S.  C.  262,  103  S.  E.  643. 
that  actionable  negligence  on  the  part 
of  the  defendant  could  reasonably  be 
inferred  by  the  jury,  where  there  was 
evidence  that  the  train  was  standing 
still,  blocking  one  of  the  most  traveled 
streets  of  the  city,  that  the  cars  had 
no  light  of  any  kind  upon  them  or  near 
them,  or  any  guard  or  watchman  to 
give  warning,  and  that,  on  the  night  of 
the  accident,  there  was  a  fog  or  smoke 
that  made  the  place  where  the  cars 
were  standing  dark,  and  obscured 
them. 

o.  Violation  of  statute  or  ordinance. 
In  Oilman  v.  Central  Vermont  R.  Co. 
(1919)  98  Vt.  840,  —  A.L.R.  — ,  107 
Atl.  122,  where  the  damage  to  the 
plaintifTs  automobile  was  claimed  to 
have  been  occasioned  by  the  train 
starting  just  as  the  automobile  struck 
it,  it  was  held  that  since  concededly 
the  train  was  moving,  or  on  the  point 
of  moving,  at  the  time  the  automobile 
ran  into  it,  the  violation  by  the  rail- 
road company  of  a  statute  prohibiting 
the  occupation  of  a  crossing  by  a  train 
for  more  than  five  minutes  was  not, 
under  such  circumstances,  evidence 
of  negligence,  for  it  was  only  a  con- 
dition, and  not  the  proximate  cause, 
of  the  accident. 

And  in  McGlauflin  v.  Boston  &  M. 
R.  Ck>.  (Mass.)  supra,  where  the  only 
negligence  on  the  part  of  the  defend- 
ant relied  on  was  the  failure  to  ring 
of  the  electric  gong  which  had  been 
voluntarily  installed  by  the  railroad 
company  at  the  crossing,  the  court 
said:  "Even  if  this  appliance  were 
maintained  by  the  defendant  because 
required  to  do  so  under  the  authority 
of  the  statute,  its  purpose  was  to  pro- 
tect travelers  on  the  highway  from 
the  danger  of  approaching  trains,  and 
not  to  warn  the  public  against  cars 
and  engines  which  were  standing  still. 
A  plaintiff  cannot  recover  for  the  vio- 
lation of  a  statute,  unless  there  is  a 
causal  connection  between  his  injury 
and  the  condition  to  which  the  statute 
applies." 

///,  Oontrtbutory  negligence. 

Where  the  driver  of  an  automobile 
does  not  stop  it  before  running  into 
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a  train  of  ears  standing  on  a  crossing, 
at  night,  when  it  is  shown  that,  con- 
sidering his  rate  of  speed,  the  illumi- 
nation made  by  his  lights,  and  the 
mechanism  of  the  car,  he  could,  after 
seeing  the  obstruction,  have  stopped 
the  automobile  before  striking  the 
train,  he  is  guilty  of  such  contributory 
negligence  as  will  bar  his  right  to  re- 
cover for  damages.  Philadelphia  & 
R.  R.  Co.  V.  Dillon  (reported  here- 
with) ante,  894. 

One  who  drives  his  automobile  at 
night  against  a  box  car  in  the  high- 
way which  he  does  not  see  until  al- 
most the  instant  of  the  impact  is 
guilty  of  contributory  negligence,  as 
matter  of  law,  where  the  automobile, 
with  headlights  enabling  the  driver 
to  see  objects  within  a  radius  of  100 
feet,  was  traveling  15  miles  an  hour, 
a  rate  of  speed  which  permitted  it 
being  stopped  within  15  feet,  and  the 
box  car  was  being  pushed  across  the 
highway  at  a  speed  of  about  4  miles 
an  hour,  and  was  practically  at  a 
standstill  when  the  automobile  struck 
it,  approximately  8  feet  from  the  front 
end  thereof.  Allison  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1915)  83  Wash.  591,  145 
Pac.  608. 

And  one  who,  on  a  stormy  night, 
drives  his  automobile  with  the  side 


curtains  down  and  the  windshield  up, 
upon  a  railroad  grade  crossing  with 
which  he  is  familiar,  without  slacken- 
ing speed  or  taking  any  notice  of  the 
path  before  him,  fails  to  exercise  rea- 
sonable care,  and  is  therefore  preclud- 
ed from  recovering  for  damage  to  his 
automobile,  due  to  a  collision  with  a 
flat  freight  car  standing  partially 
within  the  roadway.  Farmer  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1914)  217 
Mass.  158,  104  N.  E.  492.  And  it  was 
stated  in  this  case  that  the  fact  that 
he  did  not  hear  the  crossing  gong 
ring  did  not  relieve  him  from  taking 
ordinary  precautions  for  his  own  safe- 
ty. 

a.  Violation  of  statute  or  ardinanee. 

The  statutory  prohibition,  under 
penalty  of  a  fine,  of  the  operation  of 
an  unregistered  automobile  upon  a 
public  highway,  does  not  preclude  one 
driving  such  an  automobile  from  re- 
covering damages  for  an  injury  to 
himself  or  his  automobile  from  a  col- 
lision with  a  freight  train  standing  on 
a  crossing,  where  his  illegal  act  in  no 
way  contributed  to  the  accident.  Gil- 
man  v.  Central  Vermont  R.  Co.  (1919) 
93  Vt  340,  —  A.L.R.  — ,  107  Atl.  122. 

G.  V.  I. 


STATE  OF  IOWA 

V. 

EARLE  PRENTICE,  Appt. 

Mowa  Supveme  Court— June  St,  192X. 
(—  Iowa,  — ,  183  N.  W.  411.) 

Witness  —  impeachment  —  drug  habit. 

1.  Evidence  that  a  witness  was  addicted  to  a  drug  habit  Is  admissible 
upon  the  question  of  the  reliability  of  the  testimony  given  by  him. 

[See  note  on  this  question  beginning  on  page  912.] 

cution  for  larceny  of  a  car,  after  ac- 
cused had  testified  as  to  his  transac- 


Evidence  —  circamstantial  —  absence 

of  consent  to  larceny. 

2.  Absence  of  the  owner's  consent 
to  a  taking,  alleged  to  have  been  lar- 
ceny, may  be  shown  by  circumstantial 
evidence. 

[See  17  R.  C.  L.  64.] 
Appeal  —  rejection  of  evidence  — 

nmiprejudicial  error. 

8.  Rejection  of  evidence  in  a  prose- 


tions  with  a  certain  person  and  been 
recalled  in  rebuttal,  as  to  conversa- 
tions with  such  person,  and  under 
whose  direction  he  visited  his  house, 
the  purpose  of  which  evidence  is  not 
shown,  is  not  prejudicial  error. 
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Appeal  1^  defendant  from  a  judgment  of  the  District  Court  for  Luca» 
County  (Vermilion,  J.)  convictinsr  him  of  larceny  of  an  automobile  and 
overruling  his  motion  for  a  new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  O.  A.  Stafford,  M.  L.  Teiii-  W.  859;  State  v.  Millmeier,  102  Iowa, 
pie,  and  W.  W.  Bulman,  for  appellant:      692,  72  N.  W.  275;  State  v.  Keeler,  28 

Defendant  is  not  bound  to  prove  the 
truth  of  his  explanation ;  the  presump- 
tion arising  from  recent  possession 
is  removed  if  the  explanation  leaves 
the  matter  in  doubt. 

State  ▼.  Bartlett,  128  Iowa,  618,  105 
N.  W.  59;  State  v.  Miner,  107  Iowa, 
656,  78  N.  W.  679;  State  v.  Manley,  74 
Iowa,  561,  88  N.  W.  415;  State  v. 
Kirpatrick,  72  Iowa,  500,  84  N.  W.  801, 
7  Am.  Crim.  Eep.  334;  State  v.  Peter- 
son, 67  Iowa,  564,  25  N.  W.  780;  State 
v.  Hopkins,  65  Iowa,  240,  21  N.  W.  685; 
State  V.  Richart,  67  Iowa,  245,  10  N. 
W.  657;  State  v.  Emerson,  48  Iowa, 
172;  25  Cyc.  187. 

Where  the  evidence  establishes  sim- 
ilarity merely,  and  there  is  no  other 
evidence  of  identification,  a  conviction 
cannot  be  supported. 

Bishop  V.  People,  194  III.  365,  62  N. 
E.  785,  14  Am.  Crim.  Rep.  648. 

The  verdict  cannot  stand,  because 
the  evidence  was  insufficient  to  estab- 
lish the  corpus  delicti. 

State  V.  Osborne,  28  Iowa,  9;  26  Cyc. 
120,  132;  12  Am.  &  Bng.  Enc.  Law, 
838;  Clayton  v.  State,  16  Tex.  App. 
348;  Love  v.  State,  15  Tex.  App.  563; 
Schultz  V.  State,  20  Tex.  App.  808; 
1  McCIain,  Crim.  Law,  §  616;  State  v. 
Taylor,  25  Iowa,  273;  State  v.  Osborne, 
45  Iowa,  426;  Jones  v.  State,  30  Miss. 
653,  64  Am.  Dec.  175;  State  v.  Keeler, 
28  Iowa,  551;  State  v.  Westcott,  130 
Iowa,  1,  104  N.  W.  341;  16  C.  J.  771. 

The  mere  fact  that  a  witness  has 
taken  morphine  is  immaterial  as  affect- 
ing his  credibility,  and  his  denial  of 
Ihe  fact  does  not  present  a  ground  for 
impeachment. 

Botkin  v.  Gassady,  106  Iowa,  834,  76 
N.  W.  722;  Livingston  v.  Heck,  122 
Iowa,  74,  94  N.  W.  1098;  State  v.  Ros- 
cum,  119  Iowa,  330,  93  N.  W.  295;  40 
Cyc.  2569,  2570. 

Messrs.  Benjamin  J.  Gibson,  Attor- 
ney General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  the  State: 

The  corpus  delicti  may  be  proved 
by  circumstantial  evidence.  The  ques- 
tion is  for  the  jury  on  the  whole  rec- 
ord, the  only  requirement  being  that 
the  jury  must  be  satisfied  that  a  crime 
has  been  committed  beyond  a  reason- 
able doubt. 

State  V.  House,  108  Iowa,  68,  78  N. 


Iowa,  551;  State  v.  Westcott,  180  Iowa, 
1,  104  N.  W.  341. 

There  will  be  no  interference  with 
the  verdict  of  the  jury  on  the  ground 
of  insufficient  evidence,  unless  the  ver- 
dict is  clearly  and  manifestly  against 
the  evidence  and  the  supreme  court 
is  well  satisfied  of  the  insufliciency 
of  the  evidence  to  convince  the  judg- 
ment, reason,  and  conscience  of  the 
jurors. 

State  V.  Walters,  178  Iowa,  1108, 160 
N.  W.  821;  State  v.  Quinn,  4T  Iowa, 
368;  State  v.  Hall,  168  Iowa,  221,  150 
N.  W.  97. 

Recent  possession  of  stolen  property 
is  presumptive  evidence  of  guilt,  and, 
unless  satisfactorily  explained,  justi- 
fies a  verdict  of  guilty. 

State  V.  Brady,  121  Iowa,  561,  12 
L.R.A.(N.S.)  199,  97  N.  W.  62;  State  v. 
Bricker,  178  Iowa,  297,  159  N.  W.  873; 
State  V.  Kimes,  145  Iowa,  346,  124  N. 
W.  164;  State  v.  Rebbeke,  —  Iowa,  — , 
178  N.  W.  864. 

Evidence  tending  to  show  that  a 
witness  at  a  given  time  was  under  the 
influence  of  morphine  is  admissible  as 
bearing  upon  the  credibility  of  such 
witnGss 

state  V.  Dillman,  183  Iowa,  1147,  168 
N.  W.  206;  Potter  v.  Browne,  197  N. 
Y.  288,  90  N.  E.  812;  People  v.  Web- 
ster, 139  N.  Y.  73,  34  N.  E.  730;  State 
y.  Fong  Loon,  29  Idaho,  248,  L.RJl. 
1916F,  1198,  158  Pac.  233;  40  Cyc. 
2579,  note  49. 

The  supreme  court  will  not  ordinar- 
ily reverse  a  case  for  error  relative  to 
the  testimony  of  any  particular  wit- 
ness, where  the  facts  sought  to  be 
proven  or  established  are  fully  shown 
by  the  testimony  of  other  witnesses. 

State  V.  Woodson,  41  Iowa,  426; 
Hoadley  v.  Hammond,  63  Iowa,  599,  19 
N.  W.  794 ;  State  v,  Pratt,  40  Iowa,  631 ; 
State  V.  McPherson,  114  Iowa,  601,  87 
N.  W.  421. 

A  case  will  not  be  reversed  because 
of  the  improper  admission  of  evidence, 
where  the  result  could  not  have  been 
different  if  such  evidence  had  been 
excluded.  The  error,  if  any,  was  with- 
out prejudice,  and  cannot  be  made 
a  ground  for  reversal. 

State  V.  McPherson,  114  Iowa,  492, 


Digitized  by 


Google 


906 


AMERICAN  LAW  BBPORTS,  ANNOTATED.  [15  A.L.R. 


87  N.  W.  421;  Re  Wiltsey,  185  Iowa, 
485, 109  N.  W.  776. 

Mr.  C  F.  Wennerstram  also  for  the 
State. 

Preston,  J.,  delivered  the  opinion 
of  the  court: 

The  trisA  in  the  district  court  was 
at  the  October,  1919,  term.  The 
errors  relied  upon  for  a  reversal  are 
that  the  evidence  is  not  sufficient  to 
sustain  the  verdict  of  the  jury,  and 
particularly  it  is  claimed  that  the 
corpus  delicti  has  not  been  estab- 
lished, in  that  nonconsent  of  the 
owner  is  not  shown ;  ruling:  out  evi- 
dence offered  by  defendant;  and  ad- 
mitting evidence  as  to  the  use  of 
drugs  by  one  of  defendant's  wit- 
nesses. 

1.  If  the  evidence  of  the  defend- 
ant is  true,  and  a  verity,  and  the 
evidence  offered  by  the  state  in  con- 
tradiction is  ignored,  then  the  ver- 
dict should  have  been  for  the  de- 
fendant.    The  case  is   argued   as 
though  this  was  the  situation,  and 
as  though  this  court  was  the  jury, 
and  the  triers  of  fact  questions. 
The  defendant  is  corroborated  at 
different  points  by  his  wife,  mother, 
stepfather,  whose  name  is  Dr.  Brit- 
tell,  and  others.    They  are  contra- 
dicted by  evidence  for  the  state,  and 
by  the  circumstances.    The  car  taken 
was  a  Buick  model  D-65,  and  was 
the  property  of  Tom  Hooper,  of 
Chariton,  Iowa.    It  was  taken  from 
the  streets  of  Chariton  in  the  eve- 
ning of  September  8,  1919,  and,  ac- 
cording to  the   testimony   of  the 
state,  it  must  have  been  taken  be- 
tween the  hours  of  about  8:50  and 
10  or  10 :30  o'clock.    If  it  was  taken 
by  the  defendant,  then,  according  to 
his  and  other  testimony,  it  must 
have  been  taken  between  about  9 :15 
and  9:30  o'clock.     The  defendant 
and  his  wife  and  mother  were  at  the 
theater.    He  says  he  got  there  about 
8:15  or  8:30  o'clock,  and  left  the 
theater  about  9 :15,  because  his  wife 
was  sick,  and  needed  air.    Another 
witness  says  that  he  saw  defendant 
come  in  about  9  o'clock,  and  that  he 
sat  there  about  fifteen  minutes,  and 
he  and  his  wife  went  out.    The  iden- 
tity of  the  car  taken,  and  that  it 


was  the  one  in  the  possession  of  the 
defendant  a  few  minutes  after  the 
taking,  is  abundantly  established. 
It  is  identified  by  the  Miley  garage 
people  and  others,  where  defendant 
had  it  to  secure  gasolene  shortly 
after  the  taking.  Defendant,  as  a 
witness,  admits  that  he  was  at  this 
garage  at  about  the  time  stated,  and 
purchased  gasolene  for  the  car,  and 
that  he  was  driving  it.  He  says, 
however,  that  if  it  was  Hooper's 
car  he  did  not  know  it.  As  said,  the 
identity  of  the  car  in  possession  of 
defendant  is  shown.  We  shall  not 
go  into  the  details  of  the  evidence  on 
the  question  of  identification.  De- 
fendant's explanation  of  such  pos- 
session is  not  entirely  reasonable 
and  convincing.  It  was  such  as  to 
make  it  a  question  for  the  jury 
whether  he  had  properly  explained 
his  possession.  'The  evidence  in  re- 
gard to  his  explanation  wiU  be  re- 
ferred to  later. 

On  the  evening  in  question  Mr. 
Hooper,  the  owner  of  the  car,  had 
driven  it  and  parked  it  near  the  Lin- 
coln theater.  He  entered  the  the- 
ater about  8 :60  p.  m.  After  attend- 
ing the  performance,  he  returned  to 
the  place  where  he  had  parked  the 
car,  at  about  10:15  p.  M.  He  says: 
"I  discovered  the  car  was  gone;  I 
never  have  seen  the  car  since;  I 
endeavored  to  locate  the  car;  have 
never  gained  any  information  as  to 
where  the  car  is ;  I  made  one  trip  to 
Des  Moines  and  two  to  Centerville ; 
I  got  a  tip  that  the  car  might  be 
there  some  three  weeks  or  a  month 
after;  went  to  Centerville  at  the 
suggestion  of  defendant's  attorney; 
went  around  to  each  of  the  garages 
there;  its  fair  market  value  was 
$1,250." 

He  described  the  car,  the  kind  and 
condition  of  the  tires;  that  the  car 
was  newly  painted,  clean,  and  in 
good  shape,  and  so  on.  A  car  with 
similar  tires  was  traced  about  6 
miles  southwest  from  Chariton,  but 
the  witness  testifying  to  this  says 
that  he  could  not  say  that  it  was  the 
Hooper  car.  There  is  evidence  that 
there  were  two  or  three  other  cars 
of  this  same  make  and  model  in 
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Chariton  and  vicinity.  The  defend- 
ant lived  in  Des  Moines,  where  he 
had  been  night  clerk  for  a  short 
time  at  the  Lloyd  hotel.  He  former- 
ly lived  at  Chariton,  where  his 
mother  lives.  He  had  been  sub- 
p<Bnaed  as  a  witness  to  appear  at  9 
o'clock  A.  M.  of  the  8th,  but  the  case 
had  been  dismissed.  He  intended  to 
return  to  Des  Moines  on  the  after- 
noon train,  but  missed  the  train. 
He  and  his  wife  drove  to  Des  Moines 
that  night  in  a  car,  which  the  state 
claims  is  the  Hooper  car.  Defend- 
ant says  he  was  with  two  men. 
There  is  evidence  that  a  few  days 
previously  defendant  had  attempted 
to  get  a  man  by  the  name  of  Hoover, 
b'ving  in  Des  Moines,  to  assist  him 
in  stealing  an  automobile,  saying 
that  a  Buick  car  would  be  the 
easiest.  Hoover  is  corroborated  to 
some  extent  in  this  by  his  wife.  De- 
fendant testifies  that  when  he  and 
the  other  three  returned  from  Chari- 
ton to  Des  Moines,  and  when  de- 
fendant and  his  wife  left  the  car  at 
Sixth  and  Walnut,  at  about  1:30 
o'clock  in  the  morning,  he  saw 
Hoover  there.  This  is  denied  by 
Hoover,  who  testifies  that  he  saw 
defendant  the  morning  of  the  9th, 
and  that  defendant  said  to  him  that, 
if  anyone  asked  if  he  (Hoover) 
had  seen  defendant,  to  tell  them 
"Yes,"  about  1 :30  the  night  before. 
Defendant  claims  that  the  two 
strange  men  who  let  him  and  his 
wife  out  in  Des  Moines,  turned 
north,  in  a  direction  that  would  take 
them  out  of  Des  Moines,  to  the 
north.  Defendant  says  that,  after 
he  and  his  wife  got  out  of  the  car, 
they  had  to  wait  until  2  o'clock  for 
an  owl  car,  and  they  looked  in  the 
shop  windows  until  time  for  the 
car;  lived  about  twelve  or  sixteen 
blocks  from  the  point  they  got  out. 
Defendant  is  twenty-two  years  of 
age.  He  was  married  in  September, 
1918,  divorced,  and  married  again 
in  July,  1919.  After  testifying  to 
some  of  the  matters  before  referred 
to,  he  testifies  in  regard  to  his  dif- 
ferent residences  and  occupations; 
bell  boy  in  Chicago,  and  another 
place  in  Illinois;  his  coming  from 
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Kansas,  being  in  San  Francisco,  the 
Philippines ;  his  being  called  in  the 
war  service,  but  did  not  enter ;  was 
in  the  draft  list  in  Chicago ;  had  re- 
sided there;  was  there  about  a  week 
and  a  half,  or  three  weeks;  and  so 
on.  Later  he  says  he  was  in  the 
service;  went  in  as  a  cavalryman, 
but  was  transferred  to  the  hospital 
corps  on  account  of  his  health ;  was 
in  there  two  years. 

He  says  he  met  the  two  men  he 
claims  to  have  ridden  from  Chariton 
to  Des  Moines  with,  at  the  State  Fair 
in  Des  Moines ;  that  they  gave  their 
names  as  Edwards  and  Connor; 
doesn't  know  Connor's  first  name; 
heard  them  mention  St.  Paul,  but 
they  didn't  say  they  lived  there; 
saw  them  in  the  pool  hall  playing 
pool  for  money,  at  the  back  table — 
play  greenhorns  for  money;  defend- 
ant says  he  played  with  them  twice ; 
never  met  them  outside  the  pool, 
hall ;  when  he  met  them,  was  with  * 
them  for  a  short  time ;  perhaps  they 
were  around  Des  Moines  just  a  few 
weeks  during  the  State  Fair  of 
1919;  he  met  these  two  men  in 
Chariton  about  7  o'clock  in  the  eve- 
ning of  September  8th;  they  said 
they  had  been  to  a  soldiers'  reunion, 
but  did  not  say  where;  they  asked 
defendant  what  he  was  doing  in 
Chariton,  and  when  he  was  going 
back;  they  asked  him  if  he  would 
care  to  drive  back  with  them;  that 
his  wife  could  go  with  them;  de- 
fendant arranged  to  meet  them 
about  9:30  o'clock;  they  inquired 
about  a  family  of  Taylors ;  that  they 
knew  him,  and  he  had  been  to  the 
State  Fair;  defendant  told  them  he 
knew  some  Taylors,  but  they  were 
not  the  ones ;  defendant  and  his  wife 
arranged  to  go  with  them.  They 
say  it  was  talked  over  in  the  pres- 
ence of  defendant's  mother,  at  her 
home.  He  says  that,  after  leaving 
the  theater  about  9:15,  he  and  his 
wife  were  walking  around  to  get  the 
air,  and  another  reason  was  they 
thought  they  might  possibly  meet 
those  two  men  that  early.  The  sec- 
ond time  around  the  square  they 
met  the  men,  who  asked  if  they  were 
ready.     He  introduced  his  wife  to 
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them,  and  she  said  she  was  ready 
to  go,  and  he  testifies  they  got  in  the 
car ;  it  was  probably  a  quarter  to  10 ; 
he  and  his  wife  got  in  the  back  seat, 
the  other  two  in  the  front  seat;  it 
was  a  Buick  car ;  there  were  the  usu- 
al number  of  people  on  the  street,  but 
he  does  not  recollect  of  seeing  any- 
one he  knew ;  the  two  men  got  mixed 
up  in  directions,  and  with  the  rail- 
road track,  and  defendant  explained 
to  them  that  the  track  there  was  on 
an  abandoned  spur;  they  talked  of 
needing  gas,  that  they  had  forgotten 
to  get  it.  The  evidence  of  Hooper 
is  that  there  were  but  two  or  three 
gallons  of  gasolene  in  the  car  when 
he  left  it;  defendant  directed  the 
men  to  a  garage,  he  says,  but  they 
were  not  selling  gasolene  there,  and 
he  directed  them  to  another. 

The  men  then  said  they  wanted  to 
send  a  message  and  get  something 
to  eat,  and  asked  defendant  If  he 
could  get  the  gas  while  they  were 
doing  that;  he  showed  them  where 
the  depot  was,  and  they  drove  there, 
and  the  two  men  got  out;  defendant 
and  his  wife  then  got  in  the  front 
seat;  did  not  know  anybody  around ; 
there  is  a  lunch  counter  at  the  de- 
pot, and  both  the  telephone  and  tele- 
graph station.  They  told  defendant 
to  get  10  gallons  of  gasolene,  and 
handed  his  wife  a  $10  bill;  the  two 
men  got  out  at  the  depot,  and  de- 
fendant drove  the  car  to  Mileys,  and 
got  the  gasolene,  paying  $3  therefor ; 
was  at  the  garage  about  fifteen  min- 
utes; saw  nothing  suspicious  about 
the  actions  of  the  men ;  in  going  to 
Mileys  he  thought  it  sounded  like  a 
tire  was  down,  and  he  inspected  it 
and  found  it  all  right;  he  was  well 
acquainted  with  the  garage  people, 
and  he  is  well  known  in  Chariton; 
noticed  one  of  the  tires  had  a  torn 
place  in  it,  not  worn ;  it  was  stand- 
ing up  all  right,  very  little  of  the 
rubber  torn;  it  was  back  in  place. 
Hooper  had  testified  that  there  was 
a  torn  place  in  one  of  the  tires  on  his 
car.  There  were  men  around  there, 
but  he  paid  no  attention  to  who 
they  were,  except  the  man  who 
waited  on  him,  whom  he  knew,  and 
who  knew  defendant ;  went  around 


the  block  to  go  back  to  the  depot, 
because  he  didn't  want  to  turn  in 
the  street;  we>t  to  the  depot,  and 
the  men  were  waiting;  1Jiey  got  in 
the  front  seat  and  defendant  and  his 
wife  in  the  back ;  then  drove  around 
the  end  of  the  levee  and  onto  the 
road — the  road  that  leads  to  Des 
Moines ;  they  took  the  middle  road ; 
went  through  towns;  got  off  the 
road  once;  went  a  short  distance, 
and  they  backed  up;  they  had  a 
spotlight,  and  went  up  the  road  and 
flashed  it  on  the  posts  with  the  trail 
sign,  the  Capitol  trail ;  has  not  seen 
the  two  men  since;  tried  to  locate 
them,  tried  to  help  Hooper  recover 
his  car;  it  must  have  been  nearly  10 
o'clock  when  we  were  at  the  depot; 
don't  know  whether  they  sent  a  tele- 
gram or  not;  they  said  iJiey  were 
going  to  get  a  lunch  and  send  a 
wire ;  I  suppose  we  were  in  the  city 
about  twenty  minutes  after  getting 
in  the  auto;  when  he  went  to  the 
depot  for  them  he  says  there  was  no 
delay  to  speak  of,  perhaps  two  or 
three  minutes;  denies  that  he  went 
to  Hoover's  house  the  morning  of 
September  9th ;  denies  the  conversa- 
tion as  testified  to  by  Hoover  the 
morning  of  the  9th,  and  also  denies 
the  prior  conversation,  in  regard  to 
stealing  the  car. 

This  is  the  substance  of  defend- 
ant's story,  although  the  different 
circumstances  were  gone  into  with 
much  detail.  Defendant's  wife  gave 
similar  testimony  as  to  the  trip. 
His  mother  testified  as  to  the  con- 
versation earlier  in  the  evening; 
that  they  were  going  to  Des  Moines 
in  a  car,  and  so  on.  The  manager 
of  the  telephone  company  at  Chari- 
ton shows  that  there  was  a  tele- 
phone call  at  9:50,  calling  Russell. 
The  call  was  from  the  pay  station  at 
the  Burlington  depot,  for  No.  100, 
at  Russell.  As  near  as  he  could 
make  out  from  the  ticket,  the  100 
resembles  110  in  appearance.  There 
is  no  showing  as  to  who  the  party 
was  making  this  call.  Though  it 
is  about  the  time  defendant  says  he 
let  the  two  men  out  at  the  depot, 
the  call  was  made  by  someone,  who- 
ever it  was,  a  few  minutes  before 
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quiring  about  the  time  of  the  9 :30 
train.  If  this  be  true,  it  was  before 
defendant  went  to  the  depot,  accord- 
ing to  his  testimony,  and  about  the 
time,  or  perhaps  before,  the  car  was 
taken.  The  witness  was  somewhat 
evasive  in  her  answers  wh^n  inter- 
rogated in  regard  to  her  use  of  mor- 
phine or  opiates;  denied  that  she 
used  the  drug,  or  that  she  had  pur- 
chased any  of  doctors.  No  reason 
is  given  why  she  did  not  get  medi- 
cine for  her  brother  at  Osceola,  as 
well  as  Chariton.  There  is  other 
evidence  tending  to  show  that  she 
was  addicted  to  the  habit.  This  evi- 
dence will  be  referred' to  more  in  de- 
tail when  we  come  to  consider  the 
error  assignied  on  the  admission  of 
such  evidence.  The  testimony 
shpws  the  effects  o;f  the  use  of  mor- 
phine as  to  vision,  and  so.  on.  The 
state  claims  that  this  is  important, 
since  she  claims  to  have  seen  the 
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the  time  defendant  estimates  they 
got  to  the  depot.  The  telephone 
operator  at  Russell  says  they  do  not 
have  a  phone  No.  100  in  Russell. 
They  do  have  a  No.  110,  which  is 
Mrs.  Taylor.  Another  witness  at 
Russell  says  there  was  a  Mrs.  Tay- 
lor, a  widow,  living  on  a  farm,  who 
had  a  grown  son,  who  had  been  in 
Canada ;  she  and  her  son  were  then 
in  the  state  of  Washington;  went 
about  September  20th. 

Another  lady  living  at  Osceola 
testifies  that  she  was  in  Chariton 
September  8th;  visited  and  stayed 
with  defendant's  mother  before  the 
trial ;  intended  to  leave  Chariton  for 
home  at  6  P.  M. ;  missed  that  train ; 
stayed  to  go  on  No.  5. 

"I  learned  at  about  9 :30  P.  M.  the 
time  that  No.  5  would  go ;  I  left  on 
No.  5  something  like  3  in  the  morn- 
ing; I  called  at  the  depot  that  night; 
the  purpose  of  my  visit  to  the  depot 
about  9:30  was  to  find  out  what    .defendant,  and  that, her  testimony 


time  No.  5  left;  I  went  to  the  depot 
io  find  out  about  the  time  of  No.  5 ; 
that  was  about  9:30,  I  believe;  I 
wanted  to  know  before  I  went  to 
bed,  so  they  would  know  what  time 
to  call  me  exactly ;  I  stayed  at  Mrs. 
Pugh'a  until  the  morning  train; 
while  I  was  there,  saw  a  car  drive 
up;  they  were  two  men  and  Earle 
Prentice  and  his  wife ;  did  not  know 
the  other  men;  did  hot  speak  to 
them,  but  recognized  who  he  was ;  I 
was  after  medicine  for  my  brother, 
who  had  been  sick  for  a  good  many 
years ;  in  bed  about  six  months ;  Dr. 
Brittell  was  his  doctor;  had  medi- 
cine all  the  time;  when  I  saw  de- 
fendant at  the  depot  he  was  getting 
out  of  the  car;  couldn't  say  what 
kind  of  a  car  it  was,  whether  a  Ford 
or  a  Pierce  Arrow;  don't  think  it 
was  a  Ford;  couldn't  describe  the 
two  other  men." 

This  is  the  substance  of  her  tes- 
timony, though  she  went  into  con- 
siderable detail  both  in  direct  and 
Cross-examination.  It  will  be  ob- 
served that  witness  fixes  the  time 
she  was  at  the  depot  at  about  9 :30. 
and  the  jury  may  have  concluded 
that  it  was  before  9:30,  since  she 
was  there  for  the  purpose  of  in- 


is  weakfiijied  or'  desti^byed  by  the  evi- 
dence on  this  subject.  At  any  rate, 
the  weight  of  hei*  testimony  was  for 
the  jury. 

Two  other  witnesses  .testify  that 
they  were  at  the  depot  at  about 
10:20  or  .10:25  P.l  M.  for  the  11 
o'clock  train,  and  that  they  did  not 
see  defendant  and  the  others. at  the 
depot,  or  see  such  a  transaction  as 
testified  to  by  defendant  land  the 
witness  last  referred  to.  The  jury 
may  have  concluded  that  these  two 
witnesses  were  there  at  a  time 
when,  according  tO;  defendant's  tes- 
timony, he  would  have  been  more 
likely  to  be  at  the  depot,  if  he  was 
there.  The  story  about  the  two 
strange  men  may  be  a  myth,  or  they 
may  have  been  confederates.  We 
are  not  called  upon  to  pass  upon  this 
question,  since  it  was  the  province 
of  the  jury  to  pass  upon  the  question 
of  defendant's  explanation  of  his 
possession  of  the  recently  stolen  car. 
Some  of  the  circumstances  are  un- 
usual, and  out  of  the  ordinary,  but 
we  shall  not  take  the  time  or  space 
now  to  repeat  the  circumstances 
that  indicate  to  us  that;  such  is  the 
fact.  From  the  evidence  before  set 
out,  we  are  of  opinion  that  the  evi- 
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dence  was  such  as  to  make  a  jury 
question  on  that  point,  and  as  to 
the  guilt  or  innocence  of  defendant. 
The  jury  had  all  the  evidence,  of 
which  the  foregoing  is  a  condensed 
statement.  The  state  cites  on  the 
question  as  to  the  sufficiency  of  the 
evidence:  State  v,  Rebbeke,  —  Iowa, 
— ,  178  N.  W.  364;  State  v.  Kimes, 
145  Iowa,  846,  348,  124  N.  W.  164; 
State  v.  Hayward,  153  Iowa,  266, 
267,  133  N.  W.  667. 

2.  It  is  contended  by  appellant 
that  it  was  not  shown  in  the  evi- 
dence that  the  owner  of  the  car  did 
not  consent  to  its  being  taken.  It 
is  contended  by  appellant  that  this 
is  necessary,  and  we  understand  the 
state  to  so  concede,  but  they  claim 
that  the  fact  may  be  proven  by  the 
circumstances.  The  owner  was  on 
the  stand,  and  could  have  readily 
testified  to  that  had  he  been  asked. 
There  is  no  pretense  anjrwhere  in 
the  record  that  defendant  or  anyone 
else  had  the  consent  of  the  owner  to 
take  it.  In  fact,  defendant  makes 
some  claim  that  the  car  was  not 
identified,  and  claims  that  he  did 
not  take  the  car  at  all,  either  with 
or  without  the  consent  of  the  owner. 
The  place  from  which  it  was  taken, 
and  the  time  of  night,  the  fact  that 
it  was  taken  secretly,  while  the  own- 
er was  in  the  theater,  the  owner's 
conduct,  afterwards,  in  immediate- 
ly commencing  a  search  for  the  car; 
the  fact  that  the  car  was  never 
heard  of,  and  the  other  circum- 
stances in  the  record, — are  sufficient 

to  sustain  a  finding 
]piTi»'^r/^«i.i  that  it  was  not  with 
-absence  of  the  consent  of  the 
?«cVny.*°  owner.      The     au- 

thorities hold  that 
this  may  be  proven  by  circumstan- 
tial evidence. 

3.  We  have  heretofore  briefly  re- 
ferred to  the  matter  of  the  use  of 
morphine  by  the  lady  who  claims  to 
have  seen  defendant  at  the  depot. 
We  do  not  understand  appellant  to 
claim  that  this  was  not  proper  cross- 
examination  of  the  witness,  as  bear- 
ing upon  her  credibility,  but  his  con- 
tention is  that  it  was  a  collateral 
matter,  and  that  the  state  is  bound 


by  her  answers,  and  ipay  not  im- 
peach her  thereon.  To  tnis  general 
rule  they  cite  Livingston  v.  Heck, 
122  Iowa,  74,  94  N.  W.  1098;  State 
V.  Roscum,  119  Iowa,  330,  93  N.  W. 
295;40Cyc.  2662,  2669,  2670.  See 
also  28  R.  C.  L.  207,  613. 

Appellant  also  cites  Botkin  v. 
Cassady,  106  Iowa,  334,  336,  76  N. 
W.  722,  where  it  was  held  that,  un- 
der the  circumstances  of  that  case, 
evidence  of  the  use  of  morphine  or 
opiates  was  improperly  admitted, 
but  in  that  case  there  was  no  evi- 
dence as  to  the  effect  of  such  use  on 
the  mind,  memory,  etc.  Such  is  not 
the  situation  in  the  instant  case. 
The  state  contends  that  under  the 
record  in  this  case  it  was  not  a  mat- 
ter of  collateral  evidence  or  im- 
peachment, but  that  the  evidence 
was  properly  admitted  as  independ- 
ent evidence. 

Without  going  into  the  evidence 
too  much  in  detail.  Dr.  Hougherty 
testified,  over  objection,  that  the 
lady  referred  to  applied  to  him  in 
his  capacity  as  druggist,  and  in  con- 
nection with  his  drug  business,  for 
morphine,  and  that  the  last  time  she 
so  applied  was  February  21,  1919. 
He  also  testified  to  the  effects,  symp- 
toms, and  characteristics  noticeable 
in  the  user  of  morphine  or  an  opiate. 
The  color  of  the  face  is  characteris- 
tic; as  to  the  poison  of  morphine, 
nervousness  is  another  prominent 
factor — ^the  nervousness  and  the 
change,  the  general  change,  in  a  per- 
son's characteristics;  that  the  eyes 
are  not  especially  affected,  except 
during  a  period  of  excitement  fol- 
lowing an  administration  of  the 
drug.  Mrs.  Atha,  a  cousin  of  the 
witness  referred  to,  and  who  had 
known  her  for  fifteen  or  sixteen 
years,  when  asked  if  she  had  seen 
the  person  use  a  white  tablet,  an- 
swered that  she  had,  but  cotUdn't 
swear  what  it  was,  but  testified  that 
she  had  seen  her  dissolve  those  little 
white  tablets,  and  use  them  with  a 
hypodermic  needle,  and  inject  it  in 
her  skin;  had  seen  her  use  that  at 
different  times  in  that  way. 

"I  refuse  to  answer  the  purpose 
for  which  she  was  taking  that  medi- 
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cine,  and  who  administered  it;  I 
know  she  had  a  couple  of  opera- 
tions." 

The  evidence  does  not  show  that 
the  witness  was  under  the  influence 
of  an  opiate,  either  at  the  time  she 
testified,  or  at  the  precise  time  she 
claims  to  have  seen  defendant  at  the 
depot.  But  liie  evidence  does  tend 
to  show  that  at  about  that  time,  or 
before,  she  was  in  the  habit  of  using 
it.  The  evidence  is,  perhaps,  not  as 
strong  as  in  People  v.  Webster,  139 
N.  Y.  73,  34  N.  E.  730,  734,  but  in 
that  case,  under  the  evidence  there- 
in, it  was  held  that  such  evidence 
was  competent  as  independent  evi- 
dence. Appellee  also  cites,  in  sup- 
port of  the  ruling:  40  Cyc.  2576; 
State  V.  Fong  Loon,  29  Idaho,  248, 
L.R.A.1916F,  1198,  158  Pac.  233; 
State  V.  Dillman,  183  Iowa,  1147, 
168  N.  W.  206 ;  Potter  v.  Browne,  90 
N.  W.  912  [197  N.  Y.  288,  90  N.  E. 
812].  We  find  no  such  case  as  the 
last  one  cited,  and  the  Dilman  Case 
does  not  quite  reach  the  point.  The 
cases  are  not  in  harmony  on  the 
question.  It  has  been  held  that  it 
may  be  shown  that,  at  the  time  the 
facts  sworn  to  occurred,  the  witness 
was  intoxicated,  and  that  this  may 
be  done  not  only  by  the  evidence  of 
another  witness,  but  by  cross-exam- 
ination of  the  witness  himself ;  and 
that  it  is  unnecessary  to  lay  a  foun- 
dation for  the  introduction  of  proof 
of  this  character  by  first  questioning 
the  witness.  Bliss  v.  Beck,  80  Neb. 
290,  114  N.  W.  162,  16  Ann.  Cas. 
366;  notes  in  16  Ann.  Gas.  368,  369; 
Ann.  Cas.  1918A,  642.  In  some 
courts  the  broad  rule  prevails  that 
the  habitual  use  by  a  witness  of  a 
drug  or  narcotic  which  tends  to 
impair  the  mind,  affect  the  memory, 
or  lower  character  may  be  shown 
for  the  purpose  of  affecting  cred- 
ibility. State  v.  Fong  Loon,  supra; 
Ann.  Cas.  1918A,  640,  note.  In  28 
R.  C.  L.  p.  617  (§  206),  it  is  said 
that  any  evidence  going  to  show 
that  the  mind  and  memory  of  the 
witness  arie  impaired  by  disease,  or 
otherwise,  and  are  in  a  feeble  condi- 
tion, is  competent  to  discredit  his 
testimony.     Alleman  v.  Stepp,  35 
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Am.  Rep.  288,  and  note,  52  Iowa, 
626,  3  N.  W.  636,  and  Derwin  v. 
Parsons,  62  Mich.  426,  50  Am.  Rep. 
262,  18  N.  W.  200,  are  cited  in  sup- 
port of  the  text.  In  our  case  of 
Alleman  v.  Stepp,  supra,  the  case 
was  reversed  because  evidence  was 
excluded  tending  to  show  that  the 
mind  of  defendant,  who  had  testified 
as  a  witness,  was  impaired.  A  num- 
ber of  cases  are  cited  in  the  Alleman 
Case.  Other  courts  take  the  view 
that,  in  order  to  discredit  or  weaken 
the  testimony  of  a  witness,  it  is  not 
enough  to  show  that  the  witness  is 
in  the  habit  of  using  opiates,  but 
that  the  proof  must  go  further,  and 
show  that  the  mind  is  impaired  gen- 
erally by  its  use,  or  that  he  was 
under  the  influence  of  the  opiate  at 
the  time  the  transaction  occurred, 
or  the  testimony  taken.  State  v. 
Gleim,  17  Mont.  17,  31  L.R.A.  294, 
52  Am.  St.  Rep.  655,  41  Pac.  998, 10 
Am.  Crim.  Rep.  46;  State  v.  Schu- 
raan,  89  Wash.  9,  153  Pac.  1084, 
Ann.  Cas.  1918A,  633. 

It  has  been  held  that  the  insanity 
of  a  witness  may  be  shown.  State 
V.  Pryor,  74  Wash.  121,  46  L.RA. 
(N.S.)  1028, 132  Pac.  874.  It  is  not 
permissible,  however,  to  compare 
the  mind  of  the  witness  with  the 
mind  of  others.  People  v.  Enright, 
256  111.  221,  99  N.  E.  936,  Ann.  Caa. 
1913E,  318;  Alleman  v.  Stepp, 
supra ;  Dundas  v.  Lansing,  75  Mich. 
499,  5  L.R.A.  143,  13  Am.  St.  Rep. 
457,  42  N.  W.  1011.  We  are  of 
opinion  that  this  witne.— 
evidence  was  ad-  {,'"*"'^'"JJ}?"*~ 
missible  and  proper,  "  *  ' 
to  be  considered  by  the  jury  for 
what  it  was  worth. 

4.  The  defendant,  called  in  re- 
buttal, testified  that  he  had  a  con- 
versation with  Hoover  after  Sep- 
tember 8th.    He  was  then  asked : 

Q.  In  that  conversation  with 
Hoover,  who  mentioned  Centerville? 

Q.  State  whether  or  not  in  that 
conversation — whether  that  conver- 
sation was  before  or  after  Hooper's 
car  was  said  to  have  been  taken? 

Q.  Under  whose  direction  did  you 
go  to  the  house? 
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Q.  What,  if  anything,  did  Hooper 
have  to-  do  with  your  going  to  that 
house? 

These  questions  were  objected  to 
by  the  state  as  immaterial,  and  not 
surrebuttal.  The  objections  were 
sustained.  The  purpose  of  this  evi- 
dence is  not  apparent.  No  offer 
was  made  as  to  what  the  purpose 
was.  We  take  it  that  it  had  refer- 
ence to  the  efforts  of  defendant  to 
assist  Hooper  in  locating  the  car. 
The  defendant  had  testified  in  re- 
gard to  that  in  chief,  and  that  since 
he  was  accused  he  had  paid  closer 
attention  to  Hoover,  and  to  learn 
who  his  friends  were;  that  he  sent 
his  wife  to  Centerville,  as  a  result 
of  his  investigations  of  Hoover,  to 


see  if  they  were  possibly  the  people 
who  drove  the  car;  that  he  was  at 
Hoover's  residence  three  or  four 
days  after  the  night  he  returned 
from  Chariton,  and  had  a  eonversa- 
tion  with  him.     It 
seems  to  us  the  evi-  ^»,?^-fci  „, 
dence  was  not  sur-  evidemee- 
rebuttal,  and  that,  SJiSJS:""*"*^ 
in    any    event,    its 
exclusion  was  not  prejudicial. 

We  discover  no  prejudicial  error 
in  the  record,  and  the  judgment  is 
therefore  affirmed. 

Evans,  Ch.  J.,  and  Weaver  and  De 
Graff,  JJ.,  concur. 

Petition  for  rehearing  denied 
September  30,  1921. 


ANNOTATION. 
Use  of  drug*  at  aflFecting  competency  or  credibility  of  wilaest. 


As  to  impeachment  of  witness  by 
expert  evidence  tending  to  show  men- 
tal or  moral  defects,  see  annotation 
appended  to  State  v.  Driver,  post,  932. 
The  present  annotation  includes 
cases  on  the  question  whether  expert 
evidence  is  admissible  to  show  the 
effect  of  the  use  of  drugs,  for  the  pur- 
pose of  affecting  the  competency  or 
credibility  of  a  witness. 

Although  the  authorities  on  the 
question  indicated  in  the  above  title 
are  somewhat  conflicting,  the  rule 
supported  by  the  majority  of  the 
cases  appears  to  be  that,  for  the  pur- 
pose of  discrediting  a  witness,  evi- 
dence is  inadmissible  to  show  that  he 
is  a  user  of  opium,  morphine,  or  sim- 
ilar drugs,  or  to  show  the  effects  of 
the  use  of  such  drugs,  unless  it  is 
proven  that  the  witness  was  under 
their  influence  at  the  time  of  the  oc- 
currences as  to  which  he  testifies,  or 
at  the  time  of  the  trial,  or  that  his 
mind  or  memory  or  powers  of  obser- 
vation were  affected  by  the  habit. 
See  the  following  cases: 

Florida.— Eldridge  v.  State  (1891) 
27  Fla.  162,  9  So.  448. 

Georgia. — McDowell  v.  Preston 
(1858)  26  Ga.  528;  Gordon  v.  Gilmore 
(1913)  141  Ga.  347,  80  S.  E.  J007. 


Indian  Territory*— Williams  v. 
United  States  (1904)  6  Ind.  Terr.  1> 
88  S.  W.  834. 

Iowa.— Botkin  v.  Casssdy  (1898> 
106  Iowa,  334,  76  N.  W.  722. 

Minnesota.— State  v.  King  (1903) 
88  Minn.  175,  92  N.  W.  965. 

Montana.— State  v.  Gleim  (1895)  IT 
Mont.  17,  31  L.R.A.  294,  52  Am.  St. 
Rep.  655,  41.  Pac.  998,  10  Am.  Grim. 
Rep.  46. 

Nebraska.  —  Katleman  v.  State 
(1919)  104  Neb.  62,  175  N.  W.  671. 

Washington.  —  State  v.  Schuman. 
(1915)  89  Wash.  9,  153  Pac  1084,. 
Ann.  Gas.  1918A,  633. 

It  was  held  in  McDowell  v.  Preston 
(Ga.)  supra,  that  a  witness's  testi- 
mony could  not  be  discredited  by 
showing  through  another  witness, 
that  the  former  was  in  the  habit  of 
taking  laudanum,  unless  it  was  first 
shown  that  such  witness's  mind  was- 
impaired  by  it,  or  that  he  was,  at  least, 
under  the  influence  of  it  at  the  time 
he  testified. 

To  a  similar  effect  is  Gordon  v. 
Gilmore  (Ga.)  supra,  where  the  rule 
was  laid  down  that  testimony  of  a. 
witness,  whose  evidence  was  taken  by 
interrogatories,  that  another  witness 
was  at  that  time  "an  habitual  user  of 
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morphine,"  was  inadmissible,  without 
showing  that  the  mind  of  such  wit- 
ness was  impaired  by  the  habit,  or 
that  she  was  under  the  influence  of 
the  drug  at  the  time  when  she  testi- 
fied, or  when  the  facts  occurred  in 
regard  to  which  she  testified. 

And  the  credibility  of  a  witness,  it 
was  held  in  State  v.  Gleim  (Mont.) 
supra,  cannot  be  impeached  by  show- 
ing that  she  was  addicted  to  the  mor- 
phine habit,  unless  it  is  shown  that 
she  was  under  the  influence  of  the 
drug  at  the  time  the  event  happened 
about  which  she  testified,  or  that  she 
was  under  its  influence  at  the  time 
she  testified,  or  that  her  powers  of 
recollection  are  impaired  by  the  habit- 
ual or  excessive  use  of  the  drug. 

So,  evidence  as  to  the  use  of  opium, 
it  was  held  in  Eldridge  v.  State 
(Fla.)  supra,  cannot  be  introduced  to 
impair  the  credit  of  a  witness,  unless 
it  is  shown  that  the  witness  was  un- 
der the  influence  of  it  when  examined, 
or  when  the  event  in  question  oc- 
curred, or  that  his  mind  was  impaired 
generally  by  the  use  of  it.  .  And  in 
this  case  where  a  witness  on  cross- 
examination  had  denied  that  he  was 
an  habitual  user  of  morphine,  it  was 
held  that  evidence  offered  in  rebuttal 
to  show  by  other  persons  that  the  wit- 
ness was  addicted  to  morphine  was 
erroneously  admitted,  there  being  no 
testimony  that  he  was  under  its  influ- 
ence either  at  the  time  of  the  trial  or 
at  the  time  of  the  event  about  which 
he  testified,  or  that  his  mind  was  im- 
paired generally  by  its  use. 

And  the  doctrine  that  evidence  of 
the  use  of  opium  cannot  be  intro- 
duced to  impair  the  credit  of  a  wit- 
ness, unless  it  is  shown  that  the  wit- 
ness was  under  the  influence  of  opium 
when  examined,  or  that  his  powers  of 
observation  or  recollection  were  af- 
fected by  the  habit,  is  approved  also 
in  State  v.  Schuman  (Wash.)  supra. 
And  in  this  case,  where  it  was  not 
contended  that  the  witness  was  un- 
der the  influence  of  drugs  at  the  time 
she  testified,  and  there  was  no  evi- 
dence that  physicians,  who  were 
called  as  experts  to  prove  that  a  per- 
son who  is  a  user  of  cocaine  loses  the 
power  to  distinguish  truth  from 
16  A.L.R.— 58. 


falsehood  and  that  his  word  is  unre- 
liable, had  examined  the  witness  for 
the  purpose  of  detiermining  her  mental 
state,  it  was  held  that  testimony  of 
the  experts  was  properly  excluded. 

And  in  State  V.  Schuman  (Wash.) 
supra,  where  the  prosecuting  witness, 
on  cross-examination,  denied  that  she 
used  cocaine,  morphine,  or  any  other 
drugs,  it  was  held  that  the  defend- 
ant should  not  be  permitted  to  intro- 
duce testimony  of  other  witnesses  to 
prove  that  the  prosecuting  witness 
used  drugs,  and  that  the  witness  had 
admitted  that  she  was  a  user  of  co- 
caine. The  court  held  that  this  evi- 
dence was  inadmissible,  since  the  rule 
applied  that  a  cross-examining  party 
is  concluded  by  the  answer  which  a 
witness  makes  to  a  question  pertain- 
ing to  a  collateral  matter,  and  since 
no  proper  foundation  was  laid  for  the 
impeaching  questions,  even  if  the 
matter  was  one  permitting  impeach- 
ment by  independent  evidence,  as  the 
prosecuting  witness  had  not  been 
asked  whether  she  had  made  such  an 
admission. 

Also,  in  Williams  v.  United  States 
(Ind-  Terr.)  supra,  it  was  held  not 
erroneous  to  refuse  to  permit  a  wit- 
ness in  a  criminal  case  to  testify 
that  a  certain  witness  for  the  govern- 
ment was  "a  coke  fiend,"  and  to  ex- 
clude from  the  jury  expert  medical 
testimony  to  the  effect  that  the  exces- 
sive use  of  cocaine  makes  its  user 
a  liar  and  unreliable.  The  coUrt, 
after  quoting  the  doctrine  that  the 
habitual  use  of  morphine  may  be 
shown,  and,  if  proved,  is  a  circum- 
stance for  the  jury  to  consider  in  de- 
termining the  mental  condition  of  the 
"accused,"  said:  "Hence  it  appears 
that  the  mental  condition  of  the  ac- 
cused may  be  examined  into,  but  not 
a  witness;  the  jury  are  the  judges  of 
the  credibility  of  the  witnesses.  'And 
it  has  been  held  inadmissible,  in  order 
to  attack  veracity,  to  prove  the  bad 
character  of  a  female  witness  for 
chastity,  or  to  show  she  is  a  prosti- 
tute, .  .  .  or  to  prove  habits  of  in- 
temperance, which  do  not  affect  the 
perceptive  or  narrative  powers.* 
.  .  .  Evidence  of  the  use  of  opium 
cannot  be  introduced  to  impair  cred- 
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it,  unless  it  be  shown  that  the  witness 
was  under  the  influence  of  opium 
when  examined,  or  that  hia  powers  of 
observation  or  recollection  were  af- 
fected by  the  habit.  .  .  .  Hence 
the  court  committed  no  error  in  ex- 
cluding this  question." 

So,  the  mere  fact  that  a  witness  had 
taken  morphine  was  held  immaterial, 
and  her  denial  of  that  fact  not  a 
ground  for  impeachment,  in  Botkin  v. 
Cassady  (1898)  106  Iowa,  334,  76  N. 
W.  722,  supra,  where  there  was  no 
evidence  as  to  the  frequency  or 
amount  of  morphine  taken  by  the  wit- 
ness, nor  whether  it  was  taken  on 
prescription  of  a  physician  or  as  a 
cure  for  some  ailment,  nor  any  evi- 
dence that  the  mind  or  memory  of  the 
witness  had  been  affected  by  its  use. 
In  this  case  a  witness  for  the  defend- 
ant was  asked  on  cross-examination  as 
to  whether  she  was  "addicted  to  the 
use  of  morphine."  The  answer  being 
in  the  negative,  the  plaintiif  was 
called  in  rebuttal  and  permitted  to 
testify  that,  while  they  were  together, 
the  defendant  had  taken  morphine  or 
opium  every  night.  The  admission  of 
this  evidence  was  held  prejudicial 
error. 

Other  cases  cited  above  seem  to 
take  even  a  stronger  position  against 
the  admissibility  of  evidence  of  the 
use  of  drugs  to  impeach  a  witness. 

Thus,  it  was  held  in  State  v.  King 
(1903)  88  Minn.  175,  92  N.  W.  965, 
supra,  that  evidence  offered  by  the 
defendant  to  show  that  a  witness 
called  by  the  state  was  a  confirmed 
user  of  opium,  and  had  been  addicted 
to  its  use  for  years,  and  further  that 
the  use  of  opium  renders  the  user  un- 
reliable in  his  statements  and  prone 
to  falsehood,  was  properly  excluded. 
It  was  said:  "We  are  of  opinion  that 
the  court  ruled  correctly  on  this  ques- 
tion. Whether  the  witness  was  a  con- 
firmed opium  eater  or  not,  or  whether 
the  indulgence  renders  the  user  unre- 
liable and  untruthful  in  his  state- 
ments, was  a  collateral  issue,  which 
the  court  properly  declined  to  try.  The 
witness  was  before  the  court.  His 
mental  condition  was  obvious  to  both 
court  and  jury,  and  it  was  for  them 


to  say  whether  he  was  in  a  condition  of 
mind  to  understand  and  appreciate 
his  testimony,  -whether  he  was  fabri- 
cating, or  whether  his  testimony  was 
straightforward  and  unequivocally 
given.  His  appearance,  demeanor, 
and  the  manner  in  which  he  gave  his 
testimony,  were  sufficient  to  inform 
the  jury  of  the  condition  of  his  men- 
tal faculties,  and  from  which  they 
could  judge  of  his  credibility." 

And  the  rule  above  quoted  was  ap- 
proved and  applied  in  Katleman  v. 
State  (1919)  104  Neb.  62,  176  N.  W. 
671,  supra,  in  which  the  court  held 
that  the  opinion  of  an  expert  as  to 
the  effect  of  the  use  of  a  narcotic  on 
the  credibility  of  a  witness  was  not 
admissible  in  evidence.  In  this  case 
testimony  was  introduced  tending  to 
show  that  the  witness  was  addicted 
to  the  use  of  morphine  and  other  nar- 
cotics. Expert  testimony  was  then 
offered  to  prove  that  the  use  of  such 
drugs  tends  to  render  a  person  unre- 
liable in  his  statements  and  generally 
untruthful.  It  was  held  that  the  re- 
jection of  this  expert  testimony  was 
not  erroneous. 

And  where  a  witness  on  cross-ex- 
amination denied  that  he  was  in  the 
habit  of  using  morphine  to  excess,  it 
was  held  in  Franklin  v.  Franklin 
(1891)  90  Tenn.  44,  16  S.  W.  557,  a 
will-contest  case,  that  evidence  was 
incompetent  that  he  had  the  morphine 
habit  and  carried  its  use  to  such  ex- 
cess as  to  impair  his  mind  and  affect 
his  moral  character.  In  this  case. 
where  the  witness  was  accused  of 
forgery  of  a  will,  it  seems  that  tiiis 
evidence,  as  well  as  that  he  was  in 
the  habit  of  using  whisky  to  excess, 
was  offered  chiefly  for  the  purpose  of 
showing  that  he  was  capable  of  com- 
mitting such  a  crime.  But  the  court 
said  that,  if  offered  for  the  purpose 
of  attacking  his  veracity,  it  was 
equally  incompetent. 

There  are,  however,  several  cases  in 
which  evidence  as  to  the  use  of  drugs 
by  a  witness,  and  as  to  its  effect  gen- 
erally, has  been  held  admissible,  with- 
out apparently  requiring  proof  of  the 
other  matters  stated  in  the  above  rule. 

Thus,  it  was  held  in  the  reported 
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caae  (Staiv  v.  Pkentice,  ante,  904) 
that  independent  evidence  waa  admis- 
sible to  show  that  a  witness,  who  tes- 
tified for  the  defendant  that  she  had 
seen  him  at  a  certain  place  on  the 
night  in  question,  was  in  the  habit 
of  osinfT  morphine,  and  that  it  has 
certain  effects  on  the  physical  and 
mental  condition  of  those  who  use  it, 
although  it  was  not  shown  that  the 
witness  was  under  the  influence  of  an 
opiate,  either  at  the  time  she  testified 
or  at  the  time  of  the  occurrence  to 
which  her  testimony  referred.  The 
testimony  in  this  case,  it  will  be  ob- 
served, was  by  a  druggist  from  whom 
the  witness  had  purchased  morphine, 
and  a  relative  of  the  witness,  who  had 
seen  her  use  it.  The  witness  denied 
that  she  used  the  drug,  or  that  she 
had  purchased  any;  and  it  was  unsuc- 
cessfully contended  that  this  was  a 
collateral  matter,  as  to  which  the  wit- 
ness's answers  on  cross-examination 
were  conclusive. 

So,  it  was  held  in  Beland  v.  State 
(1920)  86  Tex.  Crim,  Rep.  285,  217  S. 
W.  147,  that  in  a  criminal  case  a  de- 
fendant may  show  that  the  prosecut- 
ing witness,  on  whose  testimony  the 
state  relies  almost  entirely  for  a  con- 
viction, is  aii  habitual  user  of  cocaine, 
morphine,  and  opium,  since  the  evi- 
dence is  admissible  as  affecting  the 
credibility  of  the  witness  and  the 
weight  of  his  testimony.  The  conten- 
tion in  this  case,  which  was  over- 
ruled, was  that  such  testimony  was 
inadmissible  unless  it  was  shown  that 
the  witness  was  under  the  influence 
of  the  drug  at  the  time  he  testified. 
-  And  in  State  v.  Fong  Loon  (1916) 
29  Idaho^  248,  L.R.A.1916F,  1198,  168 
Pac  283,  it  was  held  that  one  acting 
as  interpreter  in  taking  the  dying  dec- 
laration of  a  foreigner,  alleged  to  have 
been  murdered,  migh^  upon  trial  of 
the  accused  for  homicide,  be  shown  to 
be  an  habitual  user  of  narcotic  drugs, 
for  the  purpose  of  affecting  his  men« 
tal  capacity  correctly  to  interpret  the 
questions  propounded  and  answers 
given.  In  this  case  it  was  held  that 
counsel  should  have  been  permitted  to 
show,  by  cross-examination  of  the  wit- 
ness himself,  his  habitual  use  of 
opium  and  other  narcotics,  and  fur- 


ther to  establish,  by  competent  evi- 
dence, the  effect  of  the  habitual  use 
of  such  narcotics  upon  the  mental 
faculties  of  the  witness.  It  was  said 
that  the  habitual  use  of  morphine, 
cocaine,  and  other  like  narcotics, 
which  inevitably  tend  to  impair  the 
mind  and  destroy  the  memory  and 
moral  character  of  a  witness,  may  be 
shown  for  the  purpose  of  affecting  his 
credibilily  or  the  weight  that  should 
be  given  to  bis  testimony.  And  the 
court,  in  this  connection,  called  atten- 
tion to  the  distinction  between  ad- 
mitting such  evidence  to  discredit  a 
witness  and  admitting  it  for  the  pur- 
pose of  affecting  his  competency  to 
testify  at  all. 

If  the  offer  was  to  show  the  exces- 
sive use  of  the  drug,  to  such  an  extent 
as  ordinarily  would  impair  the  mind 
and  memory,  the  evidence  has  been 
held  admissible,  as  has  also  been  the 
case  where  the  witness  was  shown  to 
be  constantly,  or  at  the  time  of  the 
occurrence  in  question,  or  at  the  time 
of  the  trial,  under  its  influence. 

Thus,  where  the  defendant  pro- 
posed to  show  that  one  of  the  main 
witnesses  for  the  state  in  a  criminal 
case  was  a  cocaine  fiend,  the  offer  to 
prove  this  being  through  one  who 
would  have  testified  that  he  had 
known  the  witness  for  many  years, 
and  this  testimony  was  excluded,  as 
was  also  that  subsequently  offered  of 
a  medical  expert  to  show  the  effect  of 
the  habitual  use  of  morphine  and  co- 
caine, the  court  in  Anderson  v.  State 
(1912)  66  Tex.  Crim.  Rep.  865,  114  S. 
W.  281,  held  that  the  ruling  was 
erroneous.  It  was  said  that  if  the  wit- 
ness was  a  cocaine  fiend  to  such  an 
extent  that  it  would  impair  her  moral 
and  mental  sensibilities,  this  matter 
was  a  legitimate  subject  of  inquiry 
for  the  jury,  as  it  certainly  would  af- 
fect the  credibility  of  the  witness  and 
the  weight  to  be  given  her  testimony. 

It  was  held  also,  in  People  v.  Web- 
ster (1893)  139  N.  Y.  73,  34  N.  E.  730, 
that  evidence  was  admissible  for  the 
state  in  a  murder  case  to  show  the  ex- 
tent to  which  a  witness  for  the  de- 
fense was  controlled  by  the  opium 
habit,  and  to  contradict  such  wit- 
ness's testimony,  upon  her  denial  that 
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she  had  stated  she  was  so  addicted  to 
the  use  of  the  drug  at  the  time  the 
homicide  occurred  th^t  she  could  not 
live  without  it,  wh^re  this  witness 
was  one  of  the  principal  witnesses 
for  the  defense,  claiming  to  have  been 
present  when  the  killing  occurred, 
had  admitted  upon  cross-examination 
that  she  was  in  the  habit  of  taking 
opium,  and,  in  reply  to  the  question 
whether  she  was  under  its  influence  at 
the  particular  time,  replied,  "Not  any 
more  than  any  other  time,"  and  had 
admitted  that  at  the  time  of  her  for* 
mer  examination  before  a  police  mag- 
istrate she  was  taking  opium  frequent- 
ly. The  court  said  that  the  witness 
claimed  to  have  observed  the  entire 
occurrence,  and  to  be  able  to  give  a 
minute  description  of  the  fatal  en- 
counter, and  that  the  value  of  her 
testimony  depended  largely  upon  the 
accuracy  of  her  perception;  that  if 
she  was  then  under  the  influence  of  a 
powerful  narcotic,  whose  well-known 
properties  were  to  distort  the  vision 
and  produce  mental  confusion,  it  was 
material  to  show  it;  and  that  her 
denial  of  an  alleged  admission  that  if 
she  gave  up  the  use  of  opium  it  would 
kill  her  was  the  denial  of  a  material 
fact,  with  respect  to  which  she  might 
be  contradicted,  and  was  not  within 
the  rule  which  concludes  the  cross- 
examining  party  by  the  answers  of 
the  witness. 

And  where  a  witness  admitted  that 
for  a  number  of  years  he  had  been 
habitually  using  opium  in  large  quan- 
tities, and  during  the  taking  of  his 
testimony,  which  occupied  several 
days,  opium  was  regularly  adminis- 
tered to  him,  he  being  unable  to  pro- 
ceed without  it,  the  court  in  State  y. 
Concannon  (1901)  25  Wash.  827,  65 
Pac.  534,  said  in  effect  that  the 
habitual  use  of  opium,  as  shown,  is 
known  utterly  to  deprave  the  victim 
and  render  him  unworthy  of  belief; 
that  while  this  is  primarily  a  ques- 
tion of  his  credibility  which  the  jury 
may  determine,  yet  it  is  within  the 
discretion  of  the  trial  court,  when  the 
appearance  and  action  of  the  witness 
show  him  to  be  under  the  influence  of 
the  drug  to  such  a  degree  as  to  be  in- 
capable of  an  honest  and  intelligent 


conception  of  the  nature  -of  his  testi- 
mony, to  exclude  him  from  testifying 
while  in  such  a  condition ;  that  appar- 
ently the  trial  court  did  not,  in  this  in- 
stance, consider  that  the  witness  had 
reached  this  stage  of  untrustworthi- 
ness,  and  that  a  court  of  review,  not 
having  equal  opportunity  to  see  the 
witness,  would  rarely  interfere  with 
such  discretion  exercised  at  the  trial. 
But  the  uncorroborated  testimony  of 
the  witness,  an  accomplice,  was  held 
insufficient  for  conviction.     : 

It  was  held,  also,  in  Wilson  v. 
United  States  (1914)  232  U.  S.  563,  58 
L.  ed.  728,  34  Sup.  Ct,  Rep..  847,  that, 
because  of  its  bearing  upon  the  relia- 
bility of  the  accused  as  a  witness,  ishe 
might  be  asked,  after  she  had  ad- 
mitted on  cross-examination  that  she 
was  addicted  to  the  use  of  morphine 
and  that  she  last  used  it  before  com- 
ing into  the  court  room,  how  often  she 
used  it,  and  whether  she  had  with  her 
the  implements  to  take  the  dose.  The 
objection  was  that  the  evidence  was 
inadmissible,  because  the  accused  h4d 
not  put  her  character  in:isSue.  Bat 
the  court  said:  "As  .we  read  the 
record,  the  evidence  was ,  not  offered 
or  admitted  for  its  bearing  upon  her 
character,  but  rather  to  show  ithat  she 
was  so  much  addicted  to  the  use  of 
the  drug  that  the  question  whether, 
at  the  moment  of  testifying,  she  waa 
under  its  influence,  or  had  recovered 
from  the  effects  of  its  last  administra- 
tion, had  a  material  bearing  upon  her 
reliability  as  a  witness.  It  seems  to 
us  that  in  this  aspect  the  evidence  was 
admissible." 

Where,  on  a  prosecution  for  selling- 
morphine  without  a  physician's  pre~ 
scription,  the  evidence  for  the  state 
showed  that  the  prosecuting  witness 
was  under  the  influence  of  morphine 
at  the  time  of  the  alleged  sale  to  her 
by  the  defendant,  and  at  the  time  she 
was  arrested  and  related  her  story  to 
the  officer,  it  was  held  that  the  de- 
fendant should  be  allowed  to  prove  by 
expert  testimony  the  effect  of  the  drug 
upon  the  mind  and  memory  of  the 
user.  State  v.  Smith  (1918)  103  Waslu 
267,  174  Pac.  9. 

But  in  State  v.  Smith  (Wash.) 
supra,   wherei   instructions   were   re- 
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fused  which  directed  the  jury  to  view 
with  caution  and  suspicion  the  testi- 
mony of  prostitutes  and  drug  users, 
the  court  said  that  while  testimony 
was  admissible  showing  the  character 
of,  or  .effect  of  the  use  of  drugs  upon,  a 
witness  as  aifecting  her  credibility,  it 
was  not  proper  for  the  court  to  vio- 
late the  constitutional  prohibition 
against  commenting  upon  the  evi- 
dence, by  instructing  the  jury  that  it 
should  regard  the  testimony  of  any 
class  of  witnesses  with  caution  or 
suspicion. 

And  although  belonging  to  a  class 
which  is  somewhat  distinct  from  the 
class  of  cases  above  cited,  attention  is 
called  to  State  v.  Cannon  (1898)  62 
S.  C.  452,  30  S.  E.  589,  in  which  it  was 
held  that  a  requested  instruction 
would  have  invaded  the  province  of 
the  jury,  and  was  properly  refused,  to 
the  effect  that  if  the  jury  found  that 
the  defendant  made  statements  or 
confessions  while  suffering  great 
pain  and  mental  anxiety,  and  was  un- 
der the  influence  of  mori^hine  or  other 
narcotics,  they  should  view  and  con- 
sider the  evidence  with  great  caution ; 
and,  if  such  were  the  facts,  they 
should  not  give  such  testimony  "any 
more  weight  than  that  of  a  feather" 
in  making  up  their  verdict. 

One  who  was  stupefied  by  drugs  at 
the  time  he  alleged  that  he  was 
robbed,  so  that  he  became  an  easy 


prey  to  a  confidence  game  played  on 

him,  and  did  not  realize  until  after- 
wards what  happened,  was  held  in 
Pones  V.  State  (1901)  43  Tex^  Grim. 
Rep.  201,  68  S.  W.  1021,  not  incompe- 
tent to  testify,  in  a  prosecution  for 
the  theft,  as  to  what  later  dawned  on 
him  as  having  occurred,  notwithstand- 
ing a  statute  providing  that  "insane 
persons,  who  are  in  an  insane  condi- 
tion of  mind  at  the  time  .  .  .  when 
the  event  happened  of  which  they  are 
called  to  testify,  are  incompetent  wit- 
nesses," the  witness  not  being  insane 
at  the  time  within  the  meaning  of  the 
statute. 

Where  a  witness  admitted  that  he 
was  in  the  habit  of  using  a  certain 
amount  of  morphine  daily,  it  was  held 
in  State  v.  Robinson  (1895)  12  Wash. 
491,  41  Pac.  884,  that  a  physician 
should  not  be  permitted,  for  the  pur- 
pose of  weakening  the  witness's  testi- 
mony, to  testify  as  to  the  effect  of  the 
use  of  that  quantity  of  morphine.  The 
court  said  that  if  the  question  pro- 
pounded had  gone  generally  to  the 
effect  upon  the  mental  faculties  of 
such  use,  it  would  have  been  error  to 
have  excluded  the  answer;  but  that 
by  the  form  of  the  question  the  wit- 
ness was  asked  to  express  his  opinion 
as  to  the  effect  of  such  use  upon  the 
veracity  of  the  witness,  and  that,  so 
limited,  the  exclusion  of  the  answer 
was  proper.  R.  E.  H. 


STATE  OF  WEST  VIRGINIA 

V. 

W.  W.  DRIVER,  Plff.  in  Err. 

West  Virginia  Supreme  Court  of  Appeals  —  April  20,  1091. 

(—  W.  Va.  — ,  107  S.  E.  189.)  - 

Witness  —  hnpeachment  —  opinitm  as  to  mental  capacity. 

1.  The  usual  method  of  impeaching  the  credibility  of  a  witness  as  one 
who  will  not  tell  the  truth  and  is  unworthy  of  belief  is  to  show  the  bad 
general  reputation  of  the  witness  for  truth  and  veracity  in  the  cont- 
munity  where  she  lives,  by  impeaching  witnesses  who  know  that  repu- 
tation. It  is  not  proper  to  permit  medical  experts,  who  have  heard  only 
a  portion  of  the  evidence  given,  to  testify  from  what  they  have  heard 
and  seen  in  the  court  room,  and  from  observation  of  the  witness  on  the 
stand,  that  she  is  what  is  termed  in  the  medical  profession  a  "moron," 
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and  belongs  to  a  kind  or  class  of  morons  who  are  prone  to  tell  lies,  and 
that  therefore  she  is  unworthy  of  belief,  and  no  weight  should  be  given 
to  her  testimony. 

{See  note  on  this  question  beginning  on  page  932.] 


—  twelve-year-old  girl  —  discretion. 

2.  The  question  of  the  competency 
of  a  girl  twelve  years  old,  as  a  witness 
in  a  criminal  case,  is  addressed  to  the 
sound  discretion  of  the  judge,  and  it 
is  his  duty  to  make  a  careful  and  full 
examination  of  her  as  to  age,  intelli- 
gence, capacity,  and  legal  and  moral 
accountability;  and  where  the  record 
discloses  that  such  was  done,  both  by 
the  judge  and  by  extended  cross- 
examination  by  counsel,  disclosing  in 
her  unusual  intelligence,  memory,  and 
legal  accountability,  the  discretion  of 
the  court  in  permitting  her  to  testify 
will  not  be  disturbed. 

[See  28  R.  C.  L.  450.] 

—  refusal  of  expert  examination. 

3.  In  such  case  the  judge,  upon  be- 
ing satisfied  as  to  her  competency  by 
inspection  and  full  examination  con- 
ducted by  himself  and  counsel  in  his 
presence,  may  properly  refuse  to  ap- 
point a  commission  of  medical  experts 
to  examine  her  and  to  report  to  him 
their  opinion  of  her  competency  or 
credibility. 

Grand  jury  —  member  an  officer  — 
effect. 

4.  An  indictment  will  not  be 
quashed  or  abated  because  one  of  the 
grand  jury  which  found  it  was  an  of- 
ficer. Section  12,  chap.  157,  Code. 
Trial  —  time  for  production  of  evi- 
dence —  discretion. 

5.  The  time  at  which  admissible 
evidence  can  be  introduced  in  a  trial 
is  necessarily  governed  by  the  trial 
judge,  and  is  within  his  discretion, 
and  unless  that  discretion  has  been 
abused,  and  it  is  plain  that  preju- 
dice thereby  has  resulted  to  a  litigant, 
an  appellate  court  will  not  reverse. 

[See  26  R.  C.  L.  103?:  1038.] 
Jury  —  visit  to  theater  —  effect. 

6.  Where  the  jury  in  a  felony  case, 
during  the  recess  of  the  trial,  attend- 
ed by  a  proper  officer,  visits  a  moving 
picture  theater,  and  it  is  shown  by  un- 
contradicted  evidence  of  the  ofiicer 


and  members  of  the  jury  that  no  sep- 
aration of  the  jury  was  had,  tiiat  tbej 
occupied  seats  together  and  in  view 
of  the  officer  and  each  other,  and  that 
no  person  approached  or  spoke  to  any 
of  them,  no  prejudice  to  the  defend- 
ant can  be  presumed,  and  it  is  not  re- 
versible error. 

[See  16  R.  C.  L.  309.] 
Appeal  —  improper  evidence  —  waat 

of  objection. 

7.  Assignment  of  error  in  the  ap- 
pellate court,  predicated  on  the  iniro- 
duction  of  improper  evidence  to  the 
jury,  given  by  a  competent  witness, 
will  not  be  considered,  when  the  rec- 
ord discloses  that  the  party  complain- 
ing neither  objected  nor  excepted  to 
the  introduction  of  the  evidence. 

[See  2  R.  C.  L.  90  et  seq.] 
Evidence  —  rape  —  former  conduct. 

8.  In  a  prosecution  for  an  attempt 
to  commit  rape  on  a  female  under  the 
age  of  consent,  evidence  of  former  at- 
tempts by  the  defendant  upon  the 
same  female  is  admissible  to  show  the 
lustful  disposition  of  the  defendant 
toward  her,  and  the  existence  and  con- 
tinuance of  illicit  relations  between 
them. 

[See  22  R.  C.  L.  1207.] 
Appeal  —  instructions  —  considered 
as  whole. 

9.  Instructions  must  be  considered 
together  as  a  whole;  and  if  one  in- 
struction has  been  given,  fully  cover- 
ing a  principle  of  law  applicable  to  the 
case,  it  is  not  error  to  refuse  other 
instructions  to  the  same  effect,  al- 
though differently  expressed. 

[See  14  R.  C.  L.  817.] 
Evidence  —  attempted  rape  —  exhibi- 
tion of  nude  pictures. 

10.  Upon  prosecution  for  attempt  to 
rape  a  twelve-year-old  girl,  evidence 
is  admissible  that  accused  had  shown 
pictures  of  nude  women  to  his  victim 
and  other  girls,  and  requested  them 
to  permit  him  to  photograph  them 
without  clothes  on. 


Error  to  the  Circuit  Court  for  Cabell  County  to  review  a  judgment 
convicting  defendant  of  an  attempt  to  commit  rape,  and  refusing  to 
award  a  new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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STATE  V. 

(—  TF.  Va.  —, 

Messrs.  Warth,  McCulloafl^  &  Per- 
ton  and  J.  W.  Peny,  for  plaintiff  in 
error; 

An  indictment  found  by  a  grand 
jury  upon  which  a  disqualified  person 
is  sitting  is  void. 

United  States  v.  Hammond,  2  Woods, 
197,  Fed.  Caa.  No.  15,294;  State  v. 
Symonds,  86  Me.  128;  Doyle  v.  State, 
17  Ohio,  222;  State  v.  Cole,  17  Wis. 
674;  McQuillen  v.  State,  8  Smedes  & 
M.  587;  2  Bishop,  New  Crim.  Proc. 
865,  note ;  Renegar  v.  United  States,  26 
L.R.A,(N.S.)  689,  97  C.  C.  A.  172,  172 
Fed.  646,  19  Ann.  Gas.  1117;  Angle  v. 
United  States,  97  C.  C.  A.  184, 172  Fed. 
668. 

The  prosecuting  witness,  Agatha 
Bragg,  was  incompetent  to  testify. 

I  Wigmore,  Ev.  §  492. 

The  question  of  competency  must 
be  raised  before  the  witness  testifies. 

State  V.  Michael,  37  W.  Va.  565,  19 
L.R.A.  605, 16  S.  E.  803;  State  v.  Hoke, 
76  W.  Va.  86,  84  S.  E.  1054. 

The  question  of  competency  of  the 
witness  having  been  raised,  the  court 
should  determine  that  question  upon 
a  careful  examination  into  the  facts 
and  condition  of  the  mind  of  the  wit- 
ness. 

State  y.  Cremeans,  62  W.  Va.  143, 
57  S.  E.  405. 

The  court  erred  in  refusing  to  per- 
mit the  experts  produced  by  the  de- 
fendant to  testify  as  to  the  mental 
condition  and  capacity  of  the  witness, 
Agatha  Bragg. 

II  Am.  &  Eng.  Enc.  Law,  146;  Reg. 
V.  Hill,  2  Den.  C.  C.  254,  Temp.  &  M. 
682,  20  L.  J.  Mag.  Cas.  N.  S.  222,  15 
Jur.  470,  5  Cox,  C.  C.  259,  5  Eng.  L.  & 
Eq.  Rep.  547;  Holcomb  v.  Holcomb,  28 
Conn.  177;  Coleman  v.  Com.  25  Gratt, 
865,  18  Am.  Rep.  711. 

The  court  erred  in  admitting  irrele- 
vant and  improper  testimony. 

State  V.  Littleton,  77  W.  Va.  804,  88 
S.  E.  458;  2  Bishop,  New  Crim.  Proc. 
p.  1070;  State  v,  Kinney,  26  W.  Va. 
141;  Kerr  v.  Lunsford,  31  W.  Va.  675, 
2  L.R.A.  668,  8  S.  E.  493;  Taylor  v. 
Baltimore  &  0.  R.  Co.  33  W.  Va.  57, 
10  S.  E.  29 ;  Michaelson  v.  Cautley,  45 
W.  Va.  542,  32  S.  E.  170;  Wheeling 
Mold  &  F.  Co.  v.  Wheeling  Steel  &  L 
Co.  62  W,  Va.  295,  57  S.  E.  826. 

The  separation  and  misconduct  of 
the  jury  were  prejudicial  to  the  rights 
of  accused. 

Gant  V.  State,  55  Tex.  Crim.  Rep. 
284,  116  S.  W.  801;  State  v.  Morden, 
87  Wash.  465,  151  Pac.  832,  16  R.  C. 
L.  305. 
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i07  8.  B.  189.) 

The  giving  of  an  instruction,  sin- 
gling out  certain  evidence,  was  error. 

State  V.  Dodds,  54  W.  Va.  289,  46  S. 
E.  288. 

It  was  error  to  refuse  defendant's 
instructions  as  to  intent. 

Uhl  V.  Com.  6  Gratt  706;  State  v. 
Hager,  50  W.  Va.  370,  40  S.  E.  898; 
Glover  v.  Com.  86  Va.  386,  10  S.  E. 
420;  Cunningham  v.  Com.  88  Va.  37, 
13  S.  E.  309;  Reagan  v.  State,  28  Tex. 
App.  227,  19  Am.  St.  Rep.  833,  12  S. 
W.  601 ;  Broaddus  v.  Com.  126  Va.  738, 
101  S.  E.  321 ;  23  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  868;  1  Bishop,  Crim.  Law,  § 
662. 

Messrs.  E.  T.  England,  Attorney 
General,  and  R  A.  Blessing,  Assistant 
Attorney  General,  for  the  State: 

The  plea  in  abatement  was  properly 
overruled. 

State  V.  Henderson,  29  W.  Va.  147, 
1  S.  E.  225;  State  v.  Martin,  88  W.  Va. 
568,  18  S.  E.  748;  Eastham  v.  Holt,  4S 
W.  Va.  599,  27  S.  E.  883,  31  S.  B.  259; 
State  v.  Cox,  52  Vt.  471;  United  States 
V.  Reeves,  3  Woods,  199,  Fed.  Cas.  No. 
16,139;  Thompson  &  M.  Juries,  140, 
537;  People  v.  Jewett,  3  Wend.  321. 

The  court  did  not  err  in  permitting 
the  prosecuting  witness,  Agatha 
Bragg,  to  testify. 

State  V.  Cremeans,  62  W.  Va.  184,  57 
S.  E.  405;  State  v.  Hoke,  76  W.  Va. 
36,  84  S.  E.  1064;  Uthermohlen  v. 
Hogg's  Run  Min.  &  Mfg.  Go.  60  W.  Va. 
457,  55  L.R.A.  911,  88  Am.  St.  Rep. 
884,  40  S.  E.  410;  Smith  v.  Com.  85  Va. 
924,  9  S.  E.  148;  Coleman  v.  Com.  25 
Gratt.  865,  18  Am.  Rep.  711;  District 
of  Columbia  v.  Armes,  107  U.  S.  519, 
27  L.  ed.  618,  2  Sup.  Ct.  Rep.  840; 
Evans  v.  Hettich,  7  Wheat,  458,  5  L. 
ed.  496;  State  v.  Kelley,  57  N.  H.  549, 
3  Am.  Crim.  Rep.  229;  Holcomb  v.  Hol- 
comb, 28  Conn.  177;  Lopez  v.  State,  30 
Tex.  App.  487,  28  Am.  St.  Rep.  935,  17 
S.  W.  1058;  State  v.  Scanlan,  58  Mo. 
204,  1  Am.  Crim.  Rep.  185;  State  v. 
Hannett,  54  Vt.  83,  4  Am.  Grim.  Rep. 
38;  Whart.  Crim,  Ev.  3d  ed.  §  357; 
People  V.  Gray,  251  111.  431,  96  N.  E. 
268. 

It  was  not  error  to  refuse  a  physical 
examination  of  the  prosecuting  wit- 
ness, Agatha  Bragg. 

Whart.  Crim.  Ev.  §  517,  p.  1074;  1 
Thomp.  Trials,  §  866;  3  Jones,  Ev.  § 
400 ;  Bowers  v.  State,  45  Tex.  Crim.  Rep. 
185,  75  S.  W.  299;  People  v.  McCoy,  45 
How.  216;  McGinnis  v.  State,  24  Ind. 
.500;  People  v.  Mead,  50  Mich.  228,  15 
N.  W.  95;  Day  v.  State,  63  Ga.  667. 

The  court  did  not  err  in  the  charac- 
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ter  of,  nor  the  order  in  admittincr,  tes- 
timony, on  re-examination  nor  re- 
cross-examination. 

Hall  V.  Lyons,  29  W.  Va.  410,  1  S.  E. 
582;  Taylor  v.  Baltimore  &  0.  R.  Ck>. 
33  W.  Va.  39,  10  S.  E.  29;  Michaelson 
V.  Cautley,  45  W.  Va.  533,  82  S.  E.  170; 
Whart.  Grim.  Ev.  §§  494,  495,  p.  1025; 
Whart.  Ev.  §  506;  Dowler  v.  Citizens' 
Gas  &  Oil  Co.  71  W.  Va.  417,  76  S.  E. 
845,  Ann.  Cas.  1914C,  341 ;  McManus  v. 
Mason,  43  W.  Va.  196;  27  S.  E.  293; 
Tate  V.  Bank  of  New  York,  96  Va.  765, 

32  S.  E.  476;  Savage  v.  Bowen,  103  Va. 
540,  49  S.  E.  668;  Morotock  Ins.  Co. 
v.  Fostoria  Novelty  Co.  94  Va.  361,  26 
S.  E.  850;  Burke  v.  Shaver,  92  Va.  345, 
23  S.  E.  749;  Taylor  v.  Com.  77  Va. 
692;  Brooks  v.  Wilcox,  11  Gratt.  411. 

The  court  did  not  err  in  refusing  to 
set  aside  the  verdict  of  the  jury  and 
award  a  new  trial  on  the  allegation 
that  jury  had  not  been  kept  together 
and  in  the  custody  of  a  sworn  officer. 

State  V.  Hoke,  76  W.  Va.  86,  84  S.  B. 
1054;  State  v.  Ice,  34  W.  Va.  244,  12 
S.  E.  695;  State  v.  Shores,  31  W.  Va. 
491,  13  Am.  St.  Rep.  875,  7  S.  E.  413; 
State  V.  Poindexter,  23  W.  Va.  807; 
State  V.  Weiaeagoff,  85  W.  Va.  271,  101 
S.  E.  450. 

Testimony  of  prior  assaults  by  the 
defendant  upon  the  prosecutrix  was 
admissible. 

State  V.  Pennington,  41  W.  Va.  599, 
23  S.  E.  918;  Lipham  v.  State,  125  Ga. 
52,  114  Am.  St.  Rep.  181,  58  S.  E.  817, 
5  Ann.  Cas.  66;  Com.  v.  Merriam,  14 
Pick.  518,  25  Am.  Dec.  420;  People  v. 
Marrin,  205  N.  Y.  275,  43  L.R.A.(N.S.) 
754,  98  N.  E.  474;  Sykes  v.  State,  112 
Tenn.  572,  105  Am.  St.  Rep.  972,  82  S. 
W.  185;  Manning  v.  State,  43  Tex. 
Crim.  Rep.  802,  96  Am,  St.  Rep.  873, 
65  S.  W.  920;  State  v.  Kelley,  65  Vt. 
531,  36  Am.  St.  Rep.  884,  27  Atl.  203, 
9  Am.  Crim.  Rep.  354;  People  v.  Gray, 
251  111.  431,  96  N.  E.  268. 

Instructions  as  to  intent,  offered  on 
behalf  of  defendant,  were  properly  re- 
fused. 

Hall  v.  Lyons,  29  W.  Va.  410,  1  S.  E. 
582;  Taylor  v.  Baltimore  &  0.  R.  Co. 

33  W.  Va.  39,  10  S.  E.  29;  Michaelson 
v.  Cautley,  45  W.  Va.  533,  32  S.  E.  170; 
State  V.  Bingham,  42  W.  Va.  234,  24  S. 
E.  883;  State  v.  Morrison,  49  W.  Va. 
210,  38  S.  E.  481;  Richards  v.  Com. 
107  Va.  881,  59  S.  E.  1104;  Glover  v. 
Com.  86  Va.  382,  10  S.  E.  420;  Alexan- 
der V.  State,  58  Tex.  Crim.  Rep.  621, 
127  S.  W.  189 ;  Nider  v.  Com.  140  Ky. 
684,  131  S.  W.  102,  Ann.  Cas.  1913E, 


1246;  Com.  v.  Shaw,  134- Mass.  221; 
Whart.  Crim.  Law,  §  710. 

Lively,  J.,  delivered  the  opinion  of 

the  court: 

W.  W.  Driver  was  convicted  of  an 
attempt  to  commit  rape,  and  sen- 
tenced to  confinement  for  one  year 
in  the  penitentiary,  by  the  common 
pleas  court  of  Cabell  county  on  June 
22,  1920.  The  court  refused  to 
award  a  new  trial,  and  defendant 
brings  the  case  here  for  review  on 
writ  of  error. 

A  plea  in  abatement  to  the  indict- 
ment was  tendered  and  refused,  and 
exceptions  taken.  The  plea  averred 
that  James  H.  Marcum,  one  of  the 
jurors  who  found  the  indictment, 
was,  at  the  time  he  sat  on  the  grand 
jury,  holding  the  office  of  president 
of  the  Berkeley  Springs  Board,  and 
disqualified  to  act  as  a  grand  juror 
by  reason  of  §  2,  chap.  22,  Acts 
1919,  which  in  part  says  that  the 
persons  listed  by  the  jury  commis- 
sioners, and  whose  names  are  placed 
in  the  ballot  box  to  be  drawn  as 
grand  jurors,  "shall  not  be  office- 
holders under  the  laws  of  the  United 
States  or  of  this  state."  Section  12, 
chap.  157,  of  the  Code  (§  5548),  pro- 
vides: "No  presentment  or  indict- 
ment shall  be  quashed  or  abated  on 
account  of  the  incompetency  or  dis- 
qualification of  any  one  or  more  of 
the  grand  jurors  who  found  the 
same."  Does  the  Act  of  1919  re- 
peal §  12,  chap.  157?  Section  2  of 
chapter  22,  Acts  1919,  amended  and 
re-enacted  §  2  of  chapter  157,  Code, 
and  places  the  duty  of  selecting  and 
drawing  the  grand  jiiry  upon  jury 
commissioners,  a  duty  formerly 
resting  upon  the  county  court.  Un- 
der the  old  law  constables,  keepers 
of  hotels  or  taverns,  surveyors  of 
roads,  and  owners  or  occupiers  of 
steam  or  water  gristmills  were  in- 
eligible to  be  selected.  The  ban 
against  these  persons  has  been  re- 
moved by  the  new  law,  except  a  con- 
stable, who  is  an  officer  under  the 
laws  of  this  state.  The  grand  ju- 
rors selected  under  the  old  law  were 
required  to  be  freeholders,  but  un- 
der the  new  law  that  qualification  is 
removed,  so  that  the  men  listed  now 
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for  such  service  shall  be  of  good 
moral  character,  who  have  never 
been  convicted  of  a  felony  or  any 
scandalous  offense,  who  shall  be 
bona  fide  citizens  of  the  state  and 
county  for  at  least  one  year  immedi- 
ately preceding  the  preparation  of 
the  lists,  and  shall  not  be  officehold- 
ers under  the  laws  of  the  United 
States  or  of  this  state.  In  State  v. 
Henderson,  29  W.  Va.  147,  1  S.  E. 
225,  the  same  question  arose  as  is 
presented  here.  A  grand  juror  was 
not  a  freeholder,  and  the  prisoner 
moved  to  quash  the  indictment  for 
that  reason,  insisting  that  §  12 
above  quoted  would  be  inapplicable, 
as  it  would  be  in  conflict  with  the 
qualification  section, — ^the  same  ob- 
jection presented  here.  Judge  John- 
son said:  "Section  2,  which  pro- 
vides that  the  list  from  which  the 
Sn^and  jurors  shall  be  drawn  shall 
contain  only  freeholders,  is  clearly 
modified  by  ^  12,  which  says,  in 
effect,  that,  if  one  drawn  on  the 
grand  jury  is  not  a  freeholder,  that 
fact  shall  not  vitiate  an  indictment 
found  by  him.  This  is  a  wise  provi- 
sion, because  it  would  be  very  detri- 
mental to  the  public  interests,  if  per- 
haps a  hundred  indictments  should 
be  liable  to  be  quashed  or  abated  be- 
cause one  who  was  not  a  freeholder 
happened  to  be  placed  on  ttie  list 
and  was  drawn  as  a  grand  juror." 

The  two  sections  must  be  read  in 
pari  materia,  and  effect  given  to 
each.  Whether  or  not  a  prisoner 
who  has  been  held  to  answer  an  in- 
dictment could  successfully  prevent 
"an  officer  from  being  selected  as  a 
grand  juryman  is  not  necessary  to 
be  determined  here.  It  does  not 
arise.  But  it  is  clear  that  after  in- 
dictment has  been  found  the  dis- 
qualification or  in- 
competency of  one 
or  more  of  the 
grand  jurors  is  cured.  We  can  see 
no  good  reason  for  overruling  the 
thu-d  point  of  the  syllabus  in  State 
V.  Henderson,  supra.  It  is  based  on 
reason  and  good  public  policy.  See 
also  State  v.  Martin,  38  W.  Va.  568, 
18  S.  E.  748. 

A  demurrer  to  the  indictment  was 


Grand  Jary— 
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overruled,  but  this  assignment  of 
error  is  not  urged,  and  is  practically 
abandoned.  We  perceive  no  defect 
in  the  indictment. 

Agatha  Bragg,  a  girl  twelve  years 
old,  upon  whom  the  attempted  rape 
was  alleged  to  have  been  committeid, 
was  offered  as  a  witness,  and  objec- 
tion was  made  to  her  competency  to 
give  evidence.  The  court  thereupon 
went  into  a  lengthy  examination  of 
her  competency  upon  her  voire  dire, 
and,  being  satisfied  of  her  compe- 
tency, directed  the  trial  to  proceed, 
when  the  defendant  offered  to  show 
by  Dr.  L.  V.  Guthrie  and  others  that 
Agatha  Bragg  was  a  moral  pervert, 
and  not  trustworthy.  The  court  re- 
fused to  hear  the  proffered  evidence, 
and  the  defendant  excepted.  The 
jury  then  returned  to  the  court 
room  and  the  trial  proceeded.  When 
the  state  rested  Dr.  L.  V.  Guthrie 
was  examined  as  a  witness  by  the 
defendant,  and,  after  having  quali- 
fied as  an  expert  by  showing  his  long 
familiarity  and  practice  as  a  physi- 
cian with  nervous  diseases  general- 
ly, and  with  lunatics  and  imbeciles, 
he  was  asked  if  he  was  familiar 
with  the  class  of  people  known  as 
"morons."  He  answered  in  the  af- 
firmative, and  proceeded  to  explain 
what  is  meant  by  the  term  "moron," 
and  defined  a  moron  to  be  a  high- 
grade  mental  defective,  or  high- 
grade  feeble-minded. 

"It  may  be  applied  where  there 
is  a  moral  defectiveness,  or  where 
there  is  a  mental  defectiveness,  or 
where  there  are  both.  Usually  it  is 
both,  but  sometimes  the  defective- 
ness is  in  the  moral  make-up  more 
than  the  mental,  or  may  be  vice 
versa.  The  characteristics  as  to  be 
expected  by  what  I  have  said  in  re- 
gard to  being  defective,  delinquent, 
usually  get  into  trouble  unless  they 
are  carefully  guided,  and  take  to  evil 
habits  if  their  surroundings  and  en- 
vironment are  of  evil  nature,  or  if 
they  are  permitted  to  hunt  evil  asso- 
ciates. They  drift  toward  the  bad 
much  more  than  toward  the  good. 
They  are  usually  notorious  liars,  fail 
to  adjust  themselves  in  their  sur- 
roundings, and  make  up  very  largely 
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the  class  known  as  never-do-wells, 
the  class  of  people  who  can't  get 
along;  and  to  the  layman  he  does 
not  understand  why  it  is  such  a  boy 
or  girl  does  not  get  along,  but,  upon 
careful  examination  by  persons  who 
are  competent  to  make  that  exam- 
ination, the  defect  is  usually  de- 
tected with  more  or  less  ease;  but 
some  cases  require  considerable  ob- 
servation to  detect  the  defect.  They 
may  be  perfect  in  their  physical 
make-up.  Some  of  them  are  very 
sprightly  in  their  mental  make-up, 
so  far  as  superficial  appearances  are 
concerned,  but  a  careful  examination 
by  a  party  competent  to  make  that 
examination  readily  detects  the  de- 
fect, with  the  exception  of  a  few 
cases  which  require  prolonged  obser- 
vation. 

"If  the  individual  is  perverted 
morally  you  would  naturally  expect 
them  to  Jbe -liars.  The  type  of  moron 
that  you  usually  come  in  contact 
with  are  notorious  liars,  and  they 
have  a  disposition,  especially  in  the 
female  sex — ^their  lies  usually  weave 
into  some  sexual  question.  Now, 
among  the  morons  we  have  a  condi- 
tion known  as  mythomania,  which 
comes  from  the  words  'mjih'  and 
'mania' — a  myth,  something  that 
does  not  exist,  or  in  the  fancy,  and 
mania,  a  desire  or  mania  to  repre- 
sent facts  that  do  not  exist.  I  usual- 
ly see  nearly  all  of  those  cases  in  the 
female  sex.  I  have  recently  seen 
one  in  a  young  man,  but  they  in- 
variably, almost,  weave  their  stories 
into  some  sexual  question.  It  may 
be  possible  that  those  desires  come 
to  our  attention  at  the  time  of  sex- 
ual questions,  breaking  into  the 
girl's  conscience.  They  are  usually 
so  notorious  as  liars  that  physicians 
and  those  who  are  engaged  in  han- 
dling that  class  of  people  make  it  a 
rule  never  to  permit  themselves  to 
be  in  the  presence  of  a  girl  of  that 
type  unless  there  is  a  witness  pres- 
ent, from  the  mere  fact  of  the  liabil- 
ity to  make  statements  against  you." 

He  was  then  asked  if  he  had  heard 
the  testimony  of  Agatha  Bragg,  and 
replied  that  he  had  heard  a  portion 
of  it,  but  not  all.   He  was  then  asked 


if  from  what  he  had  heard  of  her 
testimony,  and  from  what  he  had 
heard  from  the  other  witnesses  con- 
cerning, her  tendency  to  be  mixed  up 
with  sexual  affairs,  what  would  be 
his  opinion  of  her  condition,  morally 
or  mentally,  in  regard  to  his  defini- 
tion of  a  moron.   An  objection  to  the 
question  was  sustained,  and  the  de- 
fendant excepted.    The  witness  was 
then  asked  if  from  what  he  had 
heard  of  her  testimony  and  the  state- 
ments made  by  other  witnesses  con- 
cerning the  life  she  had  led,  and  his 
observation  of  her,  he  would  say 
that  she  was  a  moron.    Objection  to 
this  question  was  sustained  and  ex- 
ception taken,  and  the  record  was 
vouched  by  the  statement  of  counsel 
that   the    answer   of   the    witness 
would  be  that  she  is  what  is  known 
as  a  moron,  and  as  such  is  untrust- 
worthy of  belief.    The  witness  was 
then  asked  to  read  to  the  jury  from 
"Medical  Defectives,"  by  Barr,  the 
definition  of  "morons ;"  but  upon  ob- 
jection, he  was  not  permitted  to  do 
so,  and  again  exception  was  taken. 
Dr.  Florence  Mateer  was  then  intro- 
duced and  qualified  as  an  expert  by 
stating  tiiat  she  was  then  chief  psy- 
chologist in  a  new  institution  for 
the  state  of  Ohio,  the  Bureau  of 
Juvenile  Research,   and  had  been 
such  since  September,  1918;  that 
she    had    extensive    training    and 
study  in  the  examination  of  delin- 
quents,   and   especially   delinquent 
diildren  who  had  been  found  guilty 
and   sent  to   an   institution.     She 
then  gave  a  definition  of  the  word, 
"moron,"  practically  the  same  as 
that  given  by  Dr.  Guthrie,  and  said : 
"There  are  some  who  are  mentally 
inferior  that  are  perfectly  good,  but 
incompetent;  they  can't  hold  a  job, 
and  they  are  just  inferior — ^nice,  in- 
offensive housemaids — the  kind  that 
stick  by  a  family  forty  years  and 
never  ask  for  more  than  $5  dollars 
a  week.   Then  there  are  other  kinds, 
seemingly  bright,  what  we  call  ver- 
balistic,— that  is,   they  can  speak 
well,  tell  a  clear  story,  speak  readily, 
and  are  bright  enough,  but  all  the 
mind  they  have  goes  to  delinquency 
and  wrongdoing,  and  to  consequent 
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lying,  stealing,  immorality,  even  to 
the  point  of  murder,  and  aU  that  sort 
of  thing. 

"In  our  experience  with  defective 
delinquents,  as  we  call  them,  the 
moron  who  is  delinquent  we  usually 
differentiate  from  the  inoffensive 
kind.  We  have  found  them  almost 
always  immoral  unless  they  have 
been  protected  in  their  childhood,  if 
they  have  a  good  home  and  normal 
parents,  which  is  not  the  rule,  be- 
cause they  inherit  their  condition, 
and  they  will  be  good  themselves  be- 
cause they  are  trained  into  the  hab- 
its of  goodness  and  are  too  stupid 
not  to  keep  on  the  same  way ;  but  if 
they  come  from  poor  homes  and  neg- 
ligent parents  they  are  subject  to 
whatever  delinquency  that  there 
might  be  in  the  community,  and  they 
are  coiisequently  delinquent,  and  ly- 
ing and  stealing  and  sexual  immoral- 
ity usually  go  together.  In  our  study 
of  prostitutes  in  Massachusetts  we 
found  that  immorality  and  prostitu- 
tion were  correlated;  that  is,  they 
came  together  in  about  90  per  cent 
of  the  cases  examined." 

She  was  then  asked  if  she  had 
heard  the  testimony  of  Agatha 
Bragg,  and  replied  that  she  had,  a 
part  of  it,  the  most  of  it;  and  upon 
being  asked  if  from  what  she  had 
heard  she  would  designate  her  as  a 
moron,  the  state  objected,  the  objec- 
tion was  sustained,  and  the  prisoner 
again  excepted,  counsel  stating  that 
if  the  witness  had  been  permitted  to 
answer  her  reply  would  be  that 
Agatha  Bragg  is  what  is  known  as  a 
moron,  and  as  such  is  untrustworthy 
of  beUef . 

We  have  detailed  the  evidence 
which  is  the  basis  of  this  assign- 
ment of  error  at  some  length,  and 
perhaps  with  unnecessary  detail,  in 
order  that  the  full  import  of  the 
proffered  testimony  may  be  ob- 
tained. 

It  is  not  clear  just  in  what  class  of 
morons  these  exi)ert  witnesses  would 
have  placed  Agatha  Bragg.  In  fact, 
from  the  definitions  given,  it  would 
be  rather  difficult  to  designate  with 
accuracy  the  different  classes  or  divi- 
sions.   The  classification  would  ex- 
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tend  from  "nice,  inoffensive  house- 
maids who  stick  by  a  family  forty 
years  and  never  ask  for  more  than 
$5  a  week,"  down  to  those  who  com- 
mit offenses  of  less  or  greater  grav- 
ity, even  to  the  point  of  murder. 
Healey's  book  on  the  "Individual  De- 
linquent" defines  "morons"  to  be 
"those  who  equal  the  mental  per- 
formance of  a  child  between  the  ages 
of  seven  and  twelve  years."  Dr. 
Mateer  testified  that  the  term 
"moron"  is  a  general  term  invented 
about  ten  years  ago  by  Dr.  Goddard, 
at  the  time  she  worked  under  him, 
to  designate  a  class  who  might  be 
either  mentally  inferior  or  morally 
.  inferior,  and  who,  because  of  that 
inferiority,  were  called  socially  in- 
capable. They  could  not  get  along 
in  the  community  because  of  their 
impossibility  of  keeping  from  break- 
ing the  laws,  and  who  consequently 
needed  institutional  care,  but  who 
were  much  brighter  than  the  so- 
called  imbecile  or  feeble-minded. 
The  experts  would  have  testified,  ac- 
cording to  the  vouched  record,  that 
they  would  have  classified  her  as  a 
lying  moron  and  unworthy  of  belief. 
The  evidence  was  designed  to  be  an 
attack  upon  her  truthfulness,  aimed 
at  her  credibility.  The  inference  to 
be  drawn  from  the  testimony,  if  it 
had  been  permitted,  was  that  she 
was  an  habitual  and  confirmed  liar 
because  of  her  mental  defectiveness. 
It  will  be  perceived  that  these  ex- 
perts had  not  heard  all  of  the  testi- 
mony of  and  concerning  the  Bragg 
girl.  The  jury  had  heard  all  of  it 
with  the  attentiveness,  discrimina- 
tion, and  unbiased,  judgment  usual 
with  jurors  sworn  to  impartially  try 
the  issues,  and,  having  heard  the 
definition  and  characteristics  of 
morons  from  the  expert  medical  tes- 
timony, they  could  well  determine 
whether  she  was  a  moron,  and  to 
which  class  she  belonged,  and  wheth- 
er she  was  worthy  of  belief.  It  was 
an  attempt,  in  a  measure,  to  substi- 
tute the  opinion  of  the  experts  for 
that  of  the  jury,  and  to  tell  them 
that  they  should  disregard  her  evi- 
dence. Moreover,  the  methods  of 
impeaching  a  witness  are  well  de- 
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fined,  and  are  the  result  of  hundreds 
of  years  of  practical  experience. 

The  three  general  classes  of  evi- 
dence by  which  a  witness  may  be  im- 
peached are:  (1)  Character  evi- 
dence tending  to  show  that  the  wit- 
ness lacks  truthfulness ;  (2)  that  on 
former  occasions  he  has  failed  to 
state  material  facts,  or  different  or 
conflicting  facts  testified  to  by  him 
on  the  present  occasion;  (3)  evi- 
dence showing  that  his  present  testi- 
mony is  materially  variant  from  acts 
done,  or  statements  made,  at  other 
times.  Opinion  evidence  which  as- 
sails the  witness's  truth  and  veracity 
must  be  founded  on  the  knowledge 
of  the  assailed  witness's  reputation 
for  truth  and  veracity  among  his 
friends.  This  is  a  universal  method 
among  English-speaking  people.  In 
some  jurisdictions  it  extends  to  the 
witness's  bad  reputation  for  moral- 
ity, but  such  is  not  the  method  in 
this  state  or  in  the  states  generally. 
1  Greenl.  Ev.  16th  ed.  §  461.  An  im- 
peaching witness  may  include,  as  an 
element  in  estimating  his  opinion  of 
the  general  reputation  of  an  assailed 
witness,  his  own  knowledge  of  par- 
ticular acts  and  conduct ;  but  he  can- 
not testify  from  his  own  knowledge 
alone, — ^the  general  reputation  gov- 
erns. Hence  a  person's  knowledge 
of  an  assailed  witness's  reputation, 
gained  alone  from  what  has  been 
said  against  him  on  the  trial,  or  from 
his  conduct  on  the  trial,  is  not  suf- 
^  ficient  to  render  him 

Impeachment—  Competent  as  a  char- 
m''ei^*;?"AU?ttT.  acter  witness.  It 
was  attempted  to 
make  the  experts  competent  by 
showing  that  they  had  partially 
heard  the  evidence,  had  observed  the 
girl  on  the  stand,  had  concluded  that 
she  was  a  moron  of  the  class  of  liars, 
and  hence  unworthy  of  belief.  We 
are  not  convinced  that  the  time- 
honored  and  well-settled  and  defined 
rule  of  impeachment  of  the  veracity 
of  a  witness  should  be  thus  inno- 
vated upon.  It  is  yet  to  be  demon- 
strated that  psychological  and  med- 
ical tests  are  practical,  and  will  de- 
tect the  lie  on  the  witness  stand. 
"The  witness  to  reputation  must  be 


one  who,  by  residence  in  the  com- 
munity or  otherwise,  has  had  an 
opportunity  to  learn  the  commu- 
nity's estimate,  and  the  preliminary 
inquiry,  whether  he  knows  the  per- 
son's reputation,  is  usually  insisted 
upon."  1  Greenl.  Ev.  16th  ed.  § 
461d,  We  think  the  proffered  evi- 
dence was  proi)erly  refused. 

The  defendant,  a  short  time  after 
the  indictment  was  returned,  moved 
the  court  to  appoint  a  medical  com- 
mission to  report  upon  the  mental 
capacity  of  Agatha  Bragg,  alleging 
that  she  was  of  the  type  known  as  a 
"moron,"  and  incapable  of  sufficient 
understanding  to  apprehend  the  obli- 
gation of  an  oath,  and  incapable  of 
giving  a  correct  account  of  tiie  mat- 
ters charged  in  the  indictment.  The 
record  does  not  disclose  what  dispo- 
sition was  made  of  the  motion,  but  it 
may  be  considered  as  having  been  re- 
fused. No  commission  was  ap- 
pointed, and  no  report  made  that  we 
can  find.  It  is  for  the  court  to  de- 
termine whether  a  witness  is  capable 
of  understanding  the  obligation  of 
an  oath,  and  has  sufficient  mind  and 
memory  to  testify  with  reasonable 
intelligence,  and,  if  the  judge  is  con- 
vinced by  personal  examination  and 
inspection,  we  know  of  no  rule  or 
reason  why  he  should  invoke  the  aid 
of  a  commission.  The  discretion 
vested  in  the  trial  judge  on  the  com- 
petency of  a  child  to  give  evidence  is 
rarely  reviewed  by  an  appellate 
court,  and  decision  either  way  wiD 
not  constitute  error  unless  there  is  a 
flagrant  abuse.  Uthermohlen  v. 
Boggs  Run  Min.  &  Mfg.  Co.  50  W. 
Va.  p.  469,  55  L.R.A.  911,  88  Am. 
St.  Rep.  884,  40  S.  E.  410;  1  Whart. 
Crim.  Ev.  §§  357, 719. 

We  hold  that  there  was  no  error  in 
refusing  to  appoint  a  medical  com- 
mission  to    inquire  _„,„„,  „, 

mtO  the  competency    expert    exam- 

of  the  witness,  and  *-■""»"• 
an  inspection  of  the  examination  of 
the  child  on  her  voire  dire  confirms 
the  judgment  of  the  trial  judge  tb&t 
she  was  competent  to  testify.  Her 
answers  were  clear  and  intelligent. 
The  judge  had  the  opportunity  of  ob- 
serving her  demeanor,  an  important 
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factor,  which  is  not  accorded  to  this 
-twewe-T*.,.  court  by  a  printed, 
old  Kiri-  ufeless  record.  Shall 

**'"•""'•  we    say    the    trial 

judge  erred?  Besides,  her  evidence 
given  on  the  trial,  detailing  the  facts 
of-  and  circumstances  surrounding 
the  crime,  was  unusually  clear  for  a 
child  of  her  years,  and  a  severe  and 
extended  cross-examination  by 
trained  uid  expert  counsel  failed  to 
appreciably  discredit  her  account  of 
the  unfortunate  and  sordid  occur- 
rence in  any  of  its  details. 

This  girl  attended  the  Galliaville 
public  school  in  Huntington,  and  was 
in  the  sixth  grade,  where  she  studied 
history,  •■  physiology,  arithmetic, 
spelling,  reading,  and  writing.  Ac- 
cording to  her  testimony,  she  first 
met  the  defendant  in  a  moving  pic- 
ture theater  on  September  21,  1919, 
when  he  gave  her  and  her  com- 
panion, Eva  Ratcliff,  some  chewing 
gum  and  20  cents  to  pay  carfare  to 
Galliaville,  where  witness  lived. 
Some  time  afterwards  he  stopped  his 
automobile  and  took  her  to  the  Hol- 
derby  school,  which  she  was  then  at- 
tending. Afterwards  she  took  four 
rides  with  him  in  his  car.  On  the 
first  of  the  four  trips  she  was  accom- 
panied by  Sybil  Stanley,  and  they 
drove  out  the  Sixteenth  street  road, 
6  or  8  miles,  to  a  deserted  log  house 
by  the  roadside,  where  she  was 
taken  into  the  kitchen,  and  where  he 
attempted  to  have  illicit  communi- 
cation with  her  on  a  bench.  The 
Stanley  girl  remained  in  the  car, 
with  instructions  to  sound  the 
''honk"'  three  times  if  anyone  ap- 
proached the  house.  He  afterwards 
took  the  Stanley  girl  into  the  de- 
serted building  and  remained  with 
her  there  a  short  time.  He  gave 
witness  $1  and  the  Stanley  girl  50 
cents.  Afterwards  she  went  with 
him  in  his  car  to  the  same  place,  ac- 
companied by  Belva  Stanley,  a  girl 
about  fourteen  years  old,  and  the 
same  attempt  was  made,  whether 
successful  or  not  the  witness  does 
not  fully  disclose.  The  Stanley  girl, 
becoming  curious,  "peeped  through  a 
crack,"  and  plainly  saw  what  tran- 
spired.   Defendant  on  that  occasion 
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had  a  small  tube  of  vaseline,  which 
the  Bragg  girl  obtained,  when  he  left 
the  room  hurriedly,  thinking  somo- 
one  had  taken  away  his  car,  and 
which  she  gave  to  the  Stanley  girl, 
who  threw  it  under  the  floor  through 
a  hole  in  the  flooring.  Afterwards 
an  investigating  party  took  the  Stan- 
ley girl  to  the  deserted  house,  and  a 
boy  in  the  party  crawled  under  the 
house  and  found  the  tube  of  vaseline, 
which  tube  and  contents  were  intro- 
duced in  evidence.  The  two  girls, 
Agatha  and  Belva,  testified  that  de- 
fendant told  them  on  this  occasion 
that  his  name  was  Chief  Davis. 
Later  another  trip  was  made  to  the 
deserted  house  by  the  defendant  and 
the  two  last-named  girls,  when  a 
repetition  was  had  of  the  former  oc- 
currences. On  the  19th  of  January, 
1920,  the  day  before  defendant  was 
arrested,  Agatha  made  another  trip 
with  defendant  in  his  car  to  the  de- 
serted house  about  4  o'clock  that 
afternoon,  when  there  was  a  prac- 
tical repetition  of  the  former  occur- 
rences. She  testified  that  he  told  her 
to  say  nothing  to  anyone,  or  they, 
the  girls,  would  be  sent  away  from 
home;  and  that  she  did  not  know  his 
true  name  until  after  he  had  been 
arrested.  On  these  occasions  she 
made  no  outcry  or  resistance,  and 
seemed  to  enter  into  the  relations 
without  objection.  There  was  no 
material  conflict  in  the  testimony  of 
the  three  girls  concerning  these  trips 
to  the  deserted  house.  On  the  last 
visit,  when  Agatha  was  not  accom- 
panied by  either  of  the  other  girls,  J. 
D.  Keller  and  his  boy,  fourteen  years 
old,  were  near  the  deserted  house, 
getting  some  fodder  in  a  field,  and 
noticed  the  car  standing  near  the 
house,  but  saw  no  one.  He  gave  the 
time  at  between  3 :30  and  4  o'clock  in 
the  afternoon.  The  next  day,  when 
the  investigating  officers  came,  he 
and  his  son  accompanied  them  to  the 
house,  when  his  son  found  the  tube 
of  vaseline.  He  did  not  see  the  car 
come,  and  after  noticing  it  there,  and 
thinking  it  belonged  to  the  owner  of 
the  house,  whom  he  desired  to  see, 
he  started  down  to  see  him,  but 
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when  he  got  there  the  car  was 
gone,  and  had  left  after  he  started 
toward  it,  going  out  of  view  of  the 
car  in  order  to  reach  the  road. 

There  were  several  witnesses  and 
circumstances  corroborative  of  the 
testimony  of  the  young  girls.  Mrs. 
Dunkle,  a  janitress  at  the  Galliaville 
school  building,  testified  that  defend- 
ant would  drive  around  the  school 
building  and  stop  and  talk  with 
Agatha  Bragg,  and  after  his  visits 
she  would  run  off  from  school.  She 
saw  him  at  the  school  building  on  the 
19th  of  January,  and  had  seen  the 
Stanley  girl  with  him  in  his  car  on  a 
previous  occasion.  She  never  no- 
ticed him  about  the  school  building 
until  after  these  girls  had  been  re- 
turned to  that  school  from  the 
Holderby  school,  to  which  the  sixth 
grade  had  been  temporarily  sent.  He 
would  ride  past  the  school  building 
usually  in  the  mornings.  Her  atten- 
tion was  especially  directed  to  the 
defendant's  visits  and  actions  after 
the  girl  began  to  run  off  from  school 
after  his  visits.  Eva  McC!onnell,  a 
teacher  in  the  school,  saw  him  come 
to  the  school  building  several  times 
and  talk  with  the  Bragg  girl.  Her 
attention  was  especially  directed 
toward  him  on  account  of  the  actions 
of  the  girl.  On  one  occasion  she 
heard  her  say  to  him  while  he  was  in 
his  car  on  the  boulevard,  "I  thought 
you  were  going  to  bring  Sybil  out 
with  you  this  afternoon,"  and  then 
she  (the  Bragg  girl)  went  on  down 
the  boulevard,  and  he  followed  her  in 
the  car.  She  saw  him  about  the 
schoolhouse  nearly  every  day  for 
several  days,  and  sometimes  twice  a 
day.  She  saw  him  there  on  the  19th 
of  January,  the  day  before  he  was 
arrested.  She  testified  that  Agatha 
Bragg  was  not  at  school  the  after- 
noon of  the  19th,  having  been  ex- 
cused for  alleged  sickness  from  the 
afternoon  session.  Opal  Garland 
testified  practically  the  same  as  Miss 
McConnell  as  to  his  frequent  visits 
to  the  sehoolhouse,  and  also  heard 
Agatha  say  to  him,  "I  thought  you 
were  going  to  bring  Sybil  out  this 
evening."  Pauline  Burks,  a  child  of 
twelve  years,  saw  the  defendant  on 


the  morning  of  the  19th  of  January 
near  the  school  building  as  she  was 
going  to  school,  and  saw  him  wave 
his  hand  to  Agatha  Bragg;  and 
again  in  the  afternoon,  at  about3;.30 
o'clock,  she  was  with  Agatha,  going^ 
for  milk,  and  in  front  of  the  resi- 
dence of  a  Mrs.  King,  when  he  again 
passed  in  his  car,  and  Agatha  left 
her,  and  went  on  down  the  road> 
Fay  Pritchard  on  one  occasion  saw 
Agatha  get  into  the  car  with  defend- 
ant, accompanied  by  Sybil  Stanley, 
Corby  Smith,  another  girl,  and  a 
little  boy,  in  front  of  the  Baptist 
church  on  Fifth  avenue,  and  she 
thought  it  was  while  Agauia  was  at- 
tending the  Galliaville  school. 

Dr.  Gerlach,  a  witness  for  the  de- 
fense, saw  Agatha  at  the  office  of 
the  chief  of  police  on  January  20th, 
the  day  defendant  was  arrested,  and 
at  the  request  of  the  chief  made  a 
physical  examination  of  her  genital 
organs,  and  found  no  departure  from 
normal,  although  she  complained  of 
a  great  deal  of  pain  when  he  inserted 
one  finger  into  the  vagina.  He  found 
no  bruises  or  evidences  that  she  had 
been  molested  in  any  way.  There 
was  some  contradiction  of  this  wit- 
ness's statement  by  others,  who  tes- 
tified that  he  had  stated  that  he 
found  the  child  had  not  been  entered, 
but  that  he  found  bruises  indicating- 
the  application  of  some  force. 

Three  witnesses,  Arrington,  Her- 
ald, and  Johnson,  testified  that 
Agatha  Bragg's  reputation  for  truth, 
and  veracity  in  the  neighborhood 
where  she  lived  was  bad,  and  that 
they  would  not  believe  her  on  oath. 

The  defendant  testified  that  he 
had  met  Agatha  Bragg  at  a  picture 
show,  and  the  next  time  he  saw  her 
was  out  on  the  boulevard  while  he 
was  in  his  car,  taking  his  boy  to  the 
high  school.  After  accounting  for 
his  movements  and  whereabouts  on 
January  19th  up  until  about  3  o'clock 
in  the  afternoon,  he  stated  that  he 
left  home  and  came  down  to  the 
Huntington  Spring  Bed  Company, 
where  he  stayed  about  one-half  hour, 
and  went  from  there  out  to  Gallia- 
ville to  see  a  Mr.  Sizemore  about  sell- 
ing his  car  to  him,  but,  not  Beeing- 
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him,  came  back  toward  town,  and 
was  OB  his  way  to  the  office  of  a  brick 
company,  when  Agatha  Bragg 
stoi^ped  him  on  the  hill  just  the  other 
side  of  the  boulevard,  about  4:30  or 
5  o'clock,  and  got  in  the  car,  and  he 
drove  her  down  to  the  Eighth  street 
car  hne,  where  he  left  her,  and  from 
there  drove  to  the  brick  company's 
office,  reaching  there  about  5  o'clock 
P.  M.,  and  stayed  there  a  considerable 
time  afterwards.  This  was  the  only 
rfde  the  girl  took  in  the  car  that  day. 
He  then  gave  an  itinerary  of  his 
travels  as  a  salesman  from  the  29th 
of  December,  1919,  until  the  18th  of 
January,  1920,  showing  that  he  was 
not  in  .the  city  of  Huntington  be- 
tween those  dates  except  on  the  5th 
of  January  and  the  18th  of  January, 
when  he  returned  from  Virginia. 
He  denied  that  he  had  taken  the 
trips  to  the  deserted  house,  and  flat- 
ly contradicted  the  evidence  of  the 
girls  in  that  particular.  S.  T.  Drum- 
mond,  superintendent  of  the  Hunt- 
ington Spring  &  Bed  Company,  cor- 
roborated the  defendant's  testimony 
by  stating  that  he  came  to  his  place 
of  business  on  January  19,  about  3 
o'clock,  and  stayed  there  an  hour  or 
an  hour  and  a  half;  and  Dorsey 
Evans  testified  that  defendant  came 
to  the  brickyard  office  about  5  o'clock 
P.  M.  of  January  19,  on  business.  Dr. 
L.  T.  Vinson,  C.  M.  Wallace,  Dan  Hol- 
ton,  and  G.  A.  Northcott,  all  men  of 
high  character  and  standing,  testi- 
fied to  the  good  reputation  of  the  de- 
fendant for  honesty  and  good  cit- 
izenship in  the  community.  After 
some  rebuttal  evidence  of  minor  im- 
portance had  been  given,  the  state 
recalled  the  defendant,  who  was 
asked  if,  on  one  occasion,  he  did  not 
show  and  give  to  Sybil  Stanley 
three  pictures  of  naked  women, 
and  ask  her  to  strip  off  her  clothes 
and  let  him  take  her  picture  with  a 
kodak,  and  which  he  denied.  He 
was  also  asked  if  he  was  not  at  the 
home  of  Mrs.  Stanley,  or  passing 
her  home,  when  she  told  him  he 
must  not  again  take  any  of  her  chil- 
dren in  his  car,  and  told  him  he  was 
a  son  of  a  bitch,  and  if  he  ever  did 
so  again  she  was  going  to  kill  him. 
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This  he  denied  also.  To  this  ex- 
amination the  defendant's  counsel 
excepted  and  objected,  not  to  the 
form  of  the  questions,  but  because 
of  the  time  in  the  trial  when  the 
foundation  for  impeachment  was 
laid.  Then  Mrs.  Stanley  was  re- 
called and  contradicted  the  defend- 
ant by  detailing  her  conversation 
with  him  and  her  threats  against 
him  for  taking  her  child  into  his  car; 
and  Sybil  Stanley  was  also  recalled, 
and  stated  that  defendant  had  given 
her  pictures  of  naked  women,  and 
had  asked  her  to  let  him  take  her 
nude  picture.  Exceptions  were 
taken  to  the  introduction  of  this  evi- 
dence, and  it  is  here  insisted  upon 
as  error. 

Other  evidence  showed  that  Sybil 
Stanley  had  confessed  to  the  theft 
of  various  articles,  and  was  incor- 
rigible. It  was  clear  that  Agatha 
Bragg  would  run  away  from  home, 
was  unmanageable,  and  had  stayed 
all  night  in  a  livery  stable  with  an- 
other girl  and  two  boys,  and  was 
generally  loose  in  her  morals  and 
virtue.  She  and  the  two  Stanley 
girls  had  been  previously  adjudged 
as  incorrigible  and  delinquent  by 
the  iuvenile  court,  and  oniered  to 
be  taken  to  some  state  reform  insti- 
tution; but  the  order  was  held  in 
abeyance  for  the  purpose  of  hearing 
their  evidence  on  the  trial  of  this 
case,  and  to  save  the  expense  of 
their  return  for  that  purpose. 

The  attempted  rape  was  alleged 
to  have  been  committed  on  the  19th 
of  January,  1920,  the  indictment  was 
returned  on  February  6,  1920,  and 
on  February  11th  following  the  de- 
fendant moved  the  court  to  appoint 
Dr.  L.  V.  Guthrie,  a  physician,  to 
make  a  complete  physical  examina- 
tion of  Agatha  Bragg,  which  was 
denied,  and  exception  taken.  Just 
what  physical  examination  was  con- 
templated is  not  set  out  in  the  mo- 
tion, but  it  is  now  urged  that  if  an 
examination  has  been  made  it  would 
have  strengthened  the  testimony  of 
Dr.  Gerlach,  who  examined  her  the 
day  following  the  alleged  crime,  and 
testified  as  hereinbefore  set  out. 
The  only  portion  of  Dr.  Gerlach's 
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evidence  which  was  in  question  was 
whether  or  not  there  were  any 
bruises  or  abrasions.  He  testified 
that  there  were  none.  Other  wit- 
nesses who  heard  his  statements, 
made  immediately  after  the  exam- 
ination, testified  that  he  said  there 
were  some  bruises  of  a  slight  char- 
acter. Examination  on  February 
11th  would  not  likely  have  revealed 
evidences  of  slight  bruises  made  on 
the  19th  of  January,  and  evidence 
of  no  bruises  at  that  later  date 
would  have  had  very  little,  if  any, 
probative  force.  There  was  no  claim 
that  she  had  been  entered,  the  state 
did  not  attempt  to  prove  that  she 
had  been,  and  the  proposed  exam- 
ination could  have  been  of  no  bene- 
fit to  the  prisoner  in  that  regard.  It 
might  have  been  detrimental,  if, 
perchance,  the  examination  had  re- 
vealed an  effective  entrance,  al- 
though it  might  have  been  effected 
by  someone  since  the  day  of  the  al- 
leged attempt  by  the  defendant.  It 
is  somewhat  doubtful  if  she  could 
have  been  forced  to  undergo  an  ex- 
amination of  her  sexual  organs,  es- 
pecially at  that  late  date.  The  ques- 
tion arose  in  Whitehead  v.  State,  39 
Tex.  Crim.  Kep.  89,  45  S.  W.  10. 
The  state  was  the  prosecutor  ?  and 
the  order  requested  was  to  require 
the  prosecutrix,  who  was  a  witness, 
to  undergo  an  examination  of  her 
private  parts.  The  court  refused 
the  order,  and  the  appellate  court,  in 
sustaining  the  lower  court,  said: 
'Tn  the  nature  of  things,  .  .  . 
■•the  propriety  of  such  an  order  must 
usually  rest  largely  in  the  discretion 
of  the  trial  court,  and  it  would  only 
be  in  the  case  of  a  plain  abuse  of 
such  discretion  that  the  appellate 
■court  would  interfere,*" — citing  1 
Thomp.  Trials,  §  862.  Under  the 
facts  here,  we  think  the  court  prop- 
erly refused  the  motion. 

The  evidence  of  Agatha  Bragg, 
Sybil  Stanley,  and  Mrs.  Stanley  con- 
cerning the  exhibition  to  the  girls 
of  pictures  of  nude  women  by  de- 
fendant, and  his  request  to  take 
kodak  pictures  of  the  girls  while 
nude,  is  relied  upon  as  error,  on  the 
ground  that  it  was  irrelevant,  and 
in  no  way  tended  to  evidence  the 


crime  alleged  in  the  indictment,  and 
was  introduced  after  the  evidence  in 
chief  had  been  given,  at  an  improper 
time  in  the  trial,  after  rebuttal  evi- 
dence had  begun.  We  think  the  evi- 
dence was  admissible  as  having  a 
bearing  upon  the  commission  of  the 
offense.  It  tended  to  show  the  pur- 
pose for  which  defendant  was  in- 
ducing these  girls  to  enter  his  car, 
culminating  in  the  trips  to  the  aban- 
doned house.  The  evidence  that  he 
often  came  to  the  schoolhouse,  and 
sought  interviews  with  the  girls, 
taken  by  itself,  might  be  construed 
to  be  for  an  innocent  and  proper 
purpose ;  but,  viewed  in  the  light  of 
subsequent  events,  was  permissible 
to  show  a  sinister  design,  his  oppor- 
tunity for  carrying  out  that  design, 
and  in  corroboration  of  the  evidence 
of  the  two  girls.  The  nude-picture 
incident  was  indicative  of  the  mo- 
tive for  peeking  their  society.  It 
must  be  borne  in  mind  that  this  at- 
tempt at  rape  was  not  by  force  or 
putting  in  fear.  It  was  apparently 
consented  to  and  possibly  desired. 
No  outcry  or  resistance  was  made, 
no  disarrangement  of  apparel,  no 
complaint  on  her  part  afterwards. 
It  was  the  school  authorities  and  the 
officers  of  the  law  who  became  sus- 
picious, and,  with  the  parents, 
elicited  confessions,  made  the  inves- 
tigations, and  began  the  prosecu- 
tion. Had  the  girls  been  over  the 
age  of  consent,  there  could  have 
been  no  case  under  this  evidence. 
The  statute  makes  the  offense  rape 
if  consummated.  The  child,  under 
the  law,  cannot  consent.  The  exhibi- 
tion of  these  nude  pictures,  if  true, 
was  an  assault  upon  her  morality,  a 
breaking  down  of  her  modesty,  if 
she  had  any,  and  clearly  indicative 
of  his  state  of  mind  toward  her,  his 
intent  afterwards  consummated. 
Intent  is  a  necessary  element  of 
crime;  Evidence  tending  to  show 
intent  is  always  admissible.  If  it 
was  admissible  evi- 
dence, and  we  think  S«'emJSS',.pe- 
it  was,  the  time  in  .iVe^piSfitMi 
the  trial  at  which  it 
was  presented  is  of  little  conse- 
quence. 
The  trial  court's  discretion  in  the 


Digitized  by 


Google 


STATE  ▼. 
(—  w.  K«.  — . 

mode  of  conducting  trials  and  the 
oraer  and  time  of 
JSl-^t'":  if'     introducinar        evi- 
«iMnitn.  dence   will  not  be 

disturbed.  unless 
frossly  abused.  McManus  ▼.  Mason, 
43  W.  Va.  196,  27  S.  E.  293;  Good- 
win V.  Tony  Pocahontas  Oial  Co.  — 
W.  Va.  — ,  106  S.  E.  76;  Philadelphia 
A  T.  R.  Co.  V.  Stimpson,  14  Pet.  463, 
10  L.  ed.  535;  Smith  v.  Mayer,  3 
Colo.  210;  and  Godbe  v.  Young,  1 
Utah  57.  Even  where  a  case  has 
gone  to  the  jury  the  courts  have  per- 
mitted them  to  be  recalled  and  fur- 
^er  evidence  taken.  Livingston's 
Case.  7  Gratt.  658.  "Whether  a  par- 
ty shall  introduce  further  evidence 
after  that  of  the  adverse  party  has 
been  heard  is  a  matter  of  sound  dis- 
cretion of  the  court,  and  its  exercise 
will  rarely,  if  ever,  be  the  cause  of 
reversal."  State  v.  Littleton,  77  W. 
Va.  809, 88  S.  £.  460,  and  cases  there 
cited. 

Error  is   assigned    because   the 

jury  was  placed  in  the  charge,  on 

one  or  more  occasions  during  recess 

of  the  court,  of  James  A.  Poteet,  the 

regular  janitor  of  the  courthouse, 

who  had  been  sworn  in  as  a  deputy 

sheriff  upon  the  request  of  the  sher- 

Ut  at  the  beginning  of  the  term,  for 

that  purpose.     The  orders  of  the 

court  entered  on  the  22d  day  of  June 

showed  that  the  jury  was  placed  in 

charge  of  James  A.  Poteet,  specially 

appointed  by  the  court,  who  was 

sworn  to  keep  the  jury  together  and 

not  allow  them  to  separate,  nor  to 

converse  with  them  himself  touching 

the  matter  of  the  trial,  nor  to  allow 

any  other  person  to  converse  with 

them  on  any  subject  without  leave 

of  the  court,  and  return  them  to 

court  at  9  o'clock  the  next  morning; 

but  on  motion  of  the  defendant  the 

order  was  changed  to  show  that  the 

jury  was  on  that  day  committed  to 

the  charge  of  Gingenpeel,  deputy 

sheriff,  who  was  sworn,  etc.,  and 

that  the  following  morning  the  jury 

was   brought  into  court  by  James 

A.  Poteet,  who  had  been  sworn  in 

as  special  deputy  for  the  June  term 

of  the  court 

The  affidavit  and  examination  of 
Poteet  showed  that  he  was  duly  ap* 

16  AX.S.— 69. 
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pointed  and  sworn  in  by  the  trial 
court  as  a  deputy  to  take  charge  of 
the  jury  at  the  adjourning  hour, 
and  duly  sworn  to  keep  the  jury  to- 
gether, not  let  them  talk,  etc.,  and 
that  he  took  the  jury  that  night  to 
a  motion  picture  house  to  view  a  mo- 
tion picture  therein,  and  set  them  all 
down  together  in  one  row  except  one 
of  them,  who  sat  immediately  to  his 
left,  and  two  who  sat  in  front  in  the 
second  row,  the  intervening  seats  be- 
ing broken  down.  The  jurors  were 
all  in  his  view  during  the  entire  time, 
and  no  one  talked  to  any  of  them. 
They  all  came  out  together,  in  his 
charge,  and  went  to  an  ice  cream 
parlor  and  sat  down  together,  by 
themselves,  and  ate  some  ice  cream, 
no  one  being  near  to  them  or  any  of 
them,  and  no  one  spoke  to  any  of 
them  while  there.  On  this  occasion 
the  jury  was  first  put  in  custody  of 
Clingenpeel,  regular  deputy,  who 
turned  them  over  to  Poteet  at  7 
o'clock  P.  M.,  and  they  remained  in 
his  custody  continuously  from  that 
time  until  the  next  morning,  when 
they  returned  into  court,  and  during 
all  that  time  were  not  separated  and 
no  one  spoke  to  any  of  them.  The 
sheriff  also  testified  that  Poteet  was 
sworn  in  by  the  court,  at  his  sugges- 
tion, for  the  term  as  deputy,  and  con- 
tinued to  act  as  such,  and  was  such 
deputy  at  the  time  of  the  trial  of  the 
defendant,  W.  W.  Driver.  One  of 
the  jurors,  C.  C.  Dusenberry,  was 
also  sworn  and  corroborated  Deputy 
Poteet,  and  stated  that  they  were  all 
together  at  all  times,  both  in  the  pic- 
ture show  and  when  they  got  ice 
cream,  and  no  one  spoke  to  any  of 
them  on  either  of  the  occasions. 
This  juror  went  that  night,  aecom- 
panied  by  the  entire  jury,  to  his  resi- 
dence, which  he  entered  by  a  side 
door  and  obtained  a  nightshirt;  this 
he  accomplished  in  about  two 
minutes,  and  saw  no  one  and  spoke 
to  no  one.  Four  other  jurors  cor- 
roborated the  statements  made  by 
Poteet,  Clingenpeel,  and  Dusenberry. 
The  evidence  of  the  other  jurors  was 
not  taken,  because  they  had  been 
discharged  and  were  no  longer  in  at- 
tendance upon  the  court. 
Was  it  error  because  the  jury  was 
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placed  in  the  custody  of  Clingenpeel, 
deputy,  on  the  adjournment  of  the 
court  on  the  22d  and  brought  back  to 
the  court  room  on  the  following 
morning  by  Deputy  Poteet?  The 
same  question  arose  in  State  v.  Poin- 
dexter,  23  W.  Va.  812.  In  that  case 
the  jury  was  placed  in  the  custody  of 
the  deputies,  and  returned  in  the 
custody  of  the  sheriff,  and  the  court 
held  it  was  not  error.  Section  6  of 
chapter  159  of  the  Code  (§  5582)  re* 
quires  that  the  jury,  after  being  im- 
paneled and  sworn  in  a  felony  case, 
shall  be  kept  together  by  the  sheriff, 
or  other  officer,  until  they  agree  up- 
on a  verdict  or  are  discharged.  It 
would  be  unreasonable  and  extreme* 
ly  technical  to  hold  that  if  a  jury 
should  be  placed  in  the  custody  of  an 
officer,  and  that  officer  should  be 
stricken  with  illness  or  die,  then  an- 
other officer  could  not  take  custody, 
and,  in  consequence,  the  trial  would 
cease.  Clingenpeel  delivered  the 
jury  to  the  custody  of  Poteet  after 
supper,  but  for  what  reason  or  ne- 
cessity it  does  not  appear.  The  main 
reason  of  the  statute  is  that  the 
jury  shall  be  kept  together  by  a 
proper  officer  or  officers,  and  the 
record  conclusively  shows  that  this 
was  done.  The  judge  may  take 
charge  of  a  jury  in  the  temporary 
absence  of  the  sheriff  to  whom  they 
have  been  committed.  Philips  v. 
Com.  19  Gratt.  485.  It  is  not  neces- 
sary that  a  deputy  having  a  jury  in 
charge  during  a  trial  for  felony 
should  be  sworn  every  day  to  keep 
the  jury  together,  and  not  permit 
anyone  to  talk  to  them,  etc. ;  the  law 
requires  him  to  perform  that  duty 
without  being  sworn  each  day.  State 
V.  Shores,  31  W.  Va.  492,  13  Am.  St. 
Rep.  875,  7  S.  E.  413;  State  v.  Ice, 
34  W.  Va.  244, 12  S.  E.  695;  State  v. 
Kellison,  56  W.  Va.  690, 47  S.  E.  166. 
Poteet  was  sworn  as  a  special  deputy 
at  the  beginning  of  the  term  and  at 
ooon  recess  of  the  day  when  custody 
was  delivered.  The  law  in  this  state 
is  so  defined  concerning  the  separa- 
tion and  misconduct  of  jurors  while 
in  charge  of  the  officer  that  it  would 
serve  no  useful  purpose  to  again  re- 
view it.  The  leading  case  is  State 
v.  Cartright,  20  W.  Va.  32,  followed 


by  State  v.  Robinson,  20  W.  Va.  713, 
43  Am.  Rep.  799 ;  State  v.  Harrison, 
36  W.  Va.  729,  18  LJI.A.  224,  15  S. 
E.  982,  9  Am.  Crim.  Rep.  626;  and 
the  well-considered  case  of  State  v. 
Cotts,  49  W.  Va.  615,  55  L.R.A.  176, 
39  S.  E.  605.  In  the  last  case  the 
law  is  well  stated  as  follows:  "But 
where  there  has  been  an  improper 
separation  or  misbehavior  of  the 
jury  during  the  trial,  if  the  verdict 
is  against  the  prisoner,  he  is  entitled 
to  the  benefit  of  the  presumption 
that  the  irregularity  has  been  preju- 
dicial to  him,  and  th^  burden  of 
proof  is  upon  the  prosecution  to 
show,  beyond  a  reasonable  doubt, 
that  the  prisoner  has  suffered  no  in- 
jury by  reason  of  the  separation  or 
misbehavior ;  and,  if  the  prosecution 
fails  to  do  this,  the  verdict  should  be 
set  aside." 

In  that  case  the  jury  had  been  sep- 
arated into  two  parts,  each  in  charge 
of  a  deputy,  one  part  going  to  the 
camp  grounds  and  the  other  remain- 
ing in  the  courthouse  yard.  That 
night  they  all  were  taken  to  see  the 
accidental  burning  of  a  building, 
which  had  attracted  a  large  crowd; 
and  two  of  the  jurors  had  gone  into  a 
cigar  store  for  cigars,  leaving  the 
other  jurors  and  deputy  on  the  side- 
walk; and  there  were  several  in- 
stances where  different  members  of 
the  jury  had  been  spoken  to  on  im- 
material matters  by  outsiders.  But 
it  was  clearly  shown  by  affidavits 
that  nothing  of  a  prejudicial  nature, 
to  the  injury  of  the  defendant,  tran- 
spired. The  presumption  of  injury 
was  successfully  rebutted.  The  visit 
of  the  jury  to  the  picture  show  may 
have  been  an  irregularity,  as  tend- 
ing to  take  their  minds  from  more 
carefully  and  effectually  deUberat- 
ing  on  the  grave  case  then  in  their 
keeping;  but  the  picture,  so  far  as 
the  record  shows,  would  not  have 
that  tendency,  and  the  affidavits 
clearly  show  there  was  no  separation 
or  misconduct.  The  ice  cream  inci- 
dent is  of  no  invportance.  The  jury 
was  kept  together 
and  separate  from  f^^l^V^^t^t. 
all  other  persons 
while  in  the  room,  and  spoke  to  no 
one.    There  is  no  more  misconduct 
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in  procuring  ice  cream  for  the  jury 
in  this  manner  than  there  would  be 
in  procuring  their  meals  at  a  restau- 
rant. Nor  can  we  see  any  preju- 
dicial conduct  in  allowing  Juror 
Dusenberry  to  get  his  nightshirt  at 
his  home.  His  affidavit  clears  all 
doubt. 

Another  assignment  of  error  is 
the  action  of  the  court  in  allowing 
the  Bragg  and  Stanley  girls  to  tes- 
tify about  attempts  made  by  the 
defendant  prior  to  the  19th  of  Jan- 
uary, 1920,  because  they  constituted 
separate  oflfenses,  which  he  was  not 
prepared  to  defend.  We  find  no 
i_j  .  objection  or  excep- 
pnTp'r  e^deaee  tion  taken  by  the 
defendant  on  the 
record.  He  has 
waived  the  introduction  of  this  evi- 
dence. 

Even  if  objection  had  been  made, 
the  evidence  would  have  been  prop- 
erly admitted  to  show  the  lustful 
disposition  of  the  defendant,  and 
that  such  other  illicit  or  adulterous 
acts  between  him  and  the  girl  under 
■Ti«.«r— rap,  the  age  of  consent 
— fnraicr  e»a-       tended   to   corrobo- 

'*•  rate  the  particular 

attempt  charged  in  the  indictment. 
People  v.  Gray,  251  111.  431, 96  N.  E. 
268.  "The  general  rule  that  evi- 
dence of  other  crimes  is  inadmissible 
does  n6t  apply  to  proof  of  other  acts 
of  sexual  intercourse  between  par- 
ties in  statutory  rape  cases ;  that  is, 
in  prosecutions  for  rape  on  a  female 
under  the  age  of  consent,  .  .  . 
even  though  such  other  acts  consti- 
tute separate  and  distinct  crimes." 
16  C.  J.  p.  608,  title  "Rape."  See 
also  1  Wigmore,  Ev.  §§  898  et  seq. 

Only  one  instruction  wag  given  for 
the  state,  and  defendant  asserts  it  to 
be  erroneous  "because  it  singled  out 
certain  evidence  and  made  said  evi- 
dence prominent  to  the  exclusion  of 
all  other  evidence."  A  reading  of 
the  instruction  answers  the  objec- 
tion. The  instruction  is  as  follows: 
"The  court  instructs  the  jury  that  if 
you  believe  from  all  the  evidence  in 
the  case  beyond  a  reasonable  doubt 
that  the  defendant  on  the  19th  day 
of  January,  1920,  or  prior  to  said 
date,  took  Agatha  Bragg,  a  female 
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child  under  the  age  of  fourteen 
years,  into  the  house  and  laid  her 
on  a  bench  in  said  house,  as  testified 
to  by  the  witnesses  in  the  case,  and 
while  in  that  position  he  pulled  up 
her  clothes,  exposing  her  privates, 
and  that  the  said  W.  W.  Driver,  with 
intent  to  have  carnal  knowledge  of 
said  Agatha  Bragg,  and  while  in 
that  position,  placed  his  male  organ 
against  the  privates  of  Agatha 
Bragg  with  intent  aforesaid,  that 
then  the  said  W.  W.  Driver  is  guilty 
as  charged  in  the  indictment,  even 
though  the  jury  believes  from  the 
evidence  in  the  case  that  said  con- 
duct of  said  defendant  was  with  the 
consent  of  said  Agatha  Bragg." 

Just  what  particular  evidence  is 
made  prominent  by  this  instruction 
to  the  exclusion  of  other  evidence  we 
fail  to  see.  The  instruction  is  based 
upon  all  the  evidence  from  which  the 
jury  may  find  the  defendant  guilty 
as  charged,  if  they  believe  beyond  a 
reasonable  doubt  that  the  act  was 
committed  in  a  particular  manner 
and  with  intent  to  have  carnal 
knowledge  of  Agatha  Bragg. 

The  defendant  offered  six  instruc- 
tions, the  first  three  of  which  were 
given  and  the  others  refused.  The 
instructions  refused  were  all  to  the 
effect  that  the  defendant  was  not 
guilty  unless  he  had  intent  to  com- 
mit the  crime  as  charged.  The  in- 
struction given  by  the  state  fully 
covered-  this  point,  and  told  the  jury 
that  they  must  believe  beyond  rea- 
sonable doubt  that  the  defendant 
had  intent  to  have  carnal  knowledge 
of  Agatha  Bragg,  and  did  certain 
acts  with  intent  aforesaid,  before 
they  could  find  him  guilty  as 
charged.  It  is  not  proper  to  repeat 
instructions  stressing  the  same 
point,  or  theory,  although  the  word- 
ing may  be  different  or  variant.  In- 
structions are  designed  to  define  for 
the  jury,  and  to  direct  their  atten- 
tion to,  the  principles  of  law  which 
apply  to  and  govern  the  facts  estab- 
lished. They  must  be  considered  as 
a  whole,  and  if  a  le-  .       ,  .    . 

V        .    '  .    ,      .      .    .,        Appeal— lantrnc- 

gal  pnnciple  is  fully  tion—^oa.iderod 
set  out  in  one  in-  "  """'•• 
struction,  it  will  not  be  error  to  re- 
fuse another  or  others  concerning 
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the  same.  Where  instructions  given, 
no  matter  on  which  side,  fairly  and 
clearly  lay  down  the  law  of  the  case, 
it  is  not  error  to  refuse  others  on  the 
same  points,  though  good.  Nich- 
olas's Case,  91  Va.  742, 21  S.  E.  364 ; 
McCray  v.  Fairmont,  46  W,  Va.  442, 
33  S.  E.  245;  State  v.  Prater,  52  W. 
Va.  132,  43  S.  E.  230 ;  Meyer's  Sons 
V.  Falk,  99  Va.  385,  38  S.  E.  178,  9 
Am.  Neg.  Rep.  644. 

We  have  closely  scanned  the 
record  for  error,  and  have  carefully 
considered  the  assignments  of  error, 
and  have  been  unable  to  find  any 
upon  which  we  could  justify  re- 
versal. 


Upon  the  general  assignment  of 
error  because  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  we 
have  considered  all  the  evidence,  and 
have  concluded  that  the  evidence  for 
the  state,  although  coming  in  part 
from  apparently  unreliable  sources 
and  contradicted  flatly  by  the  de- 
fense, was  sufficient  to  sustain  the 
verdict.  We  cannot  invade  the  prov- 
ince of  the  jury  as  to  the  credibility 
of  the  witnesses  and  the  weight  to 
be  given  to  their  testimony  and  the 
circumstances. 

We  afRrm  the  judgment  of  the 
lower  court. 


ANNOTATION. 

ImpeAchment  of  %vitnen  by  exptxt  evidence  tending  to  show  mental  or  moral 

defects. 


As  to  use  of  drugs  as  affecting  the 
competency  or  credibility  of  a  witness, 
see  annotation  appended  to  State  v. 
Prentice,  ante,  912.  That  annotation 
includes  the  cases  in  which  the  expert 
evidence  related  to  the  effect  of  the 
use  of  drugs. 

«  The  present  annotation,  as  the  title 
indicates,  purports  in  general  to  deal 
only  with  the  question  of  expert  evi- 
dence, although  a  few  cases  are  re- 
ferred to  where  the  nature  of  the  evi- 
dence does  not  appear,  or,  a  fortiori, 
expert  evidence  would  seem  admis- 
sible. 

There  are  many  cases  holding  that 
the  question  whether  a  person  who  is 
offered  as  a  witness  is  mentally  com- 
petent to  testify  is  a  preliminary  ques- 
tion for  the  court  to  decide.  It  should 
be  observed  that  the  annotation  does 
not  deal  with  the  question  of  evidence 
on  this  preliminary  question  of  com- 
petency, but  rather  with  the  question 
as  to  the  evidence  to  impeach  or  dis- 
credit a  witness. 

The  rule  appears  to  be  that  evidence 
of  mental  unsoundness  of  a  witness 
may  be  shown  to  impeach  his  testi- 
mony, even  though  he  may  not  be  men- 
tally incompetent  to  testify.  Cases  to 
this  effect  have  frequently  involved 
nonexpert  evidence.  No  case  has  been 
found  in  which,  as  in  the  reported 


case  (State  v.  Driver,  ante,  917),  the 
medical  expert  offered  to  testify  from 
information  gained  merely  from  the 
testimony,  or  a  part  of  the  testimony, 
of  other  witnesses.  In  a  number  of 
cases,  however,  evidence  of  experts 
has  been  held  admissible  on  the  ques- 
tion of  the  mental  soundness  of  wit- 
nesses, for  the  purpose  of  impeaching 
or  discrediting  their  testimony. 

Delaware. — See  Armstrong  v.  Tim- 
mons  (1840)  3  Harr.  842. 

Georgia. — JeHers  v.  State  (1916) 
145  Ga.  74,  88  S.  E.  571. 

Iowa. — Alleman  v.  Stepp  (1879)  62 
Iowa,  626,  35  Am.  Rep.  288,  S  N.  W. 
636. 

Michigan.  —  Derwin  v.  Parsons 
(1884)  52  Mich.  425,  50  Am.  Rep.  262, 
18  N.  W.  200. 

North  Carolina.  —  Lord  v.  Beard 
(1878)  79  N.  C.  5. 

Texas. — Anderson  v.  State  (1912)  65 
Tex.  Crim.  Rep.  865,  114  S.  W.  281. 

Washington.— State  v.  Pryor  (1913) 
74  Wash.  121,  46  L.R.A.(NJS.)  1028. 
132  Pac.  874. 

West  Virginia. — See  State  v.  Perry 
(1896)  41  W.  Va.  641,  24  S.  E.  634. 

Where  there  was  a  direct  conflict 
in  the  testimony  of  two  witnesses  in 
a  civil  action,  and  one  of  them  was 
an  aged  woman  who  had  had  an  at- 
tack of  paralysis,  it  was  held  cem- 
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p«tent  to  ask  an  expert  witness  if 
paralysis  did  not  have  a  tendency  to 
impair  the  mind  of  old  persons.  Lord 
V.  Beard  (N.  C.)  supra.  The  court 
said  it  was  material  for  the  jury  to 
know  which  of  the  two  witnesses  was 
the  more  reliable,  and  to  that  end  it 
was  competent  for  an  expert  to  testify 
as  to  the  tendency  of  the  disease  with 
which  one  of  the  witnesses  was  affect- 
ed, to  impair  those  faculties  of  the 
mind,  the  full  possession  of  which 
most  fitted  the  witness  to  give  exact 
and  truthful  testimony;  and  that  the 
evidence  of  the  expert  went  to  weaken 
the  force  of  the  witness's  testimony. 
This  evidence  was  held  admissible  not- 
withstanding the  physician  who  gave 
it  had  testified  that  he  knew  the  wit- 
ness well,  had  seen  her  about  fifteen 
months  subsequent  to  her  paralytic 
attack,  and  could  not  then  discover 
any  impairment  of  her  faculties. 

And  in  Alleman  v.  Stepp  (Iowa) 
supra,  where  the  testimony  of  the 
plaintiff  and  that  of  the  defendant  as 
to  a  proposed  settlement  was  conflict- 
ing, it  was  held  that  a  physician  who 
had  known  the  defendant  from  a  time 
prior  to  an  operation  upon  him  should 
be  permitted  to  testify  as  to  the  con- 
dition of  the  defendant's  mind  as  to 
memory  before  and  after  the  injury, 
and  as  to  whether,  in  the  opinion  of 
the  witness,  the  defendant's  mind  was 
greatly  impaired.  The  court  said: 
"Surely,  if  defendant  was  suffering 
from  an  impaired  mind,  which  affect- 
ed his  memory,  the  fact  would  tend  to 
lessen  the  credit  to  be  given  to  his 
testimony.  Can  it  be  doubted  that  the 
credibility  of  a  witness  may  be  as- 
sailed by  showing  his  want  of  mental 
capacity?  It  is  said  that  the  infirmity 
of  memory  should  be  shown  by  cross- 
examination.  But  it  might  not  be 
made  to  appear  in  that  way,  though 
it  really  existed.  The  witness  was  a 
physician  and  knew  the  defendant  be- 
fore and  after  the  injury  and  the  con- 
dition of  his  mind  as  to  memory.  He 
was  surely  competent  to  state  the  fact 
of  defendant's  loss  of  memory,  and,  in 
our  judgment,  he  was  competent  to 
state  his  opinion  of  the  defendant's 
mental  condition,  based  upon  his 
kaowledge  and  observation  of  the  de- 


fendant before  and  after  the  injury. 
If  in  this  way,  it  should  be  made  to 
appear  that  defendant's  memory  was 
impaired  by  disease,  his  credibility 
would  be  impeached.  Under  familiar 
rules  of  the  law  the  credibility  of  a 
witness  may  be  impeached  by  showing 
moral  defects.  Mental  defects  in  the 
witness,  or  loss  or  impairment  of  mem- 
ory, will,  according  to  the  observation 
of  all  men,  detract  from  the  credibil- 
ity otherwise  due  a  witness,  just  as 
surely  as  do  moral  defects.  ...  It 
is  proper  to  say  that  the  rule  we  recog- 
nize extends  no  farther  than  to  per- 
mit the  impeachment  of  a  witness  by 
showing  an  abnormal  condition  of  the 
mind  caused  by  disease,  or  habits 
which  impair  the  memory.  It  will  not 
permit  evidence  of  the  want  of 
strength  or  accuracy  of  memory  of  a 
witness  whose  mind  is  not  shown  to 
be  in  an  abnormal  condition.  While 
it  is  true  that  the  memories  of  men  of 
sound  physical  and  mental  health  are 
not  equally  strong  and  accurate,  or 
they  are  unequal  in  other  faculties  of 
the  mind  and  in  physical  development, 
the  law  can  devise  no  standard  of 
measurement  or  test  of  the  mind  in 
its  normal  condition." 

So,  in  an  action  for  indecent  assault, 
where  the  plaintiff  was  the  sole  wit- 
ness to  the  facts  upon  which  she  re- 
lied for  recovery,  and  her  testimony 
was  directly  contradicted  by  that  of 
the  defendant,  it  was  held  proper,  aft- 
er it  had  been  proved  that  the  plaintiff 
was  afHicted  with  a  particular  disease, 
to  show  by  experts  that  a  considerable 
proportion  of  women  thus  diseased 
were  liable  to  hallucinations  respect- 
ing the  conduct  of  men  toward  them, 
although  there  was  no  direct  evidence 
that  the  plaintiff  was  ever  the  victim 
of  hallucinations.  Derwin  v.  Parsons 
(1884)  52  Mich.  425,  50  Am.  Rep.  262, 
18  N.  W.  200,  supra.  The  court  said 
that  the  plaintiff  might  be  the  victim 
of  hallucinations  without  the  fact 
being  known,  and  that  so  long  as  the 
main  facts  to  which  she  testified  were 
in  dispute,  the  circumstance  which 
might  produce  delusion  was  not  with- 
out  significance. 

It  was  held,  also,  in  Jeffers  ▼.  State 
(1916)  145  Ga.  74,  88  S.  £.  671,  supfa. 
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ttiat  a  medical  expert,  after  an  ex- 
amination  of  the  prosecutingr  witness. 
on  a  charge  of  rape,  was  properly  per- 
mitted to  state  his  opinion  as  to  her 
mental  development,  and  to  testify 
that  it  was  considerably  below  the 
average,  and  that  he  regarded  her  as 
a  child;  So  far  as  appears,  this  evi- 
dence was  introduced  on  the  trial,  and 
not  on  a  preliminary  examination, 
though  whether  for  impeaching  the 
credibility  of  the  witness  is  not  shown. 
'  And  in  State  v.  Pryor  (1913)  74 
Wash.  121,  46  L.R.A.(N.S.)  1028,  132 
Pac.  874,  supra,  it  was  held,  on  a  pros- 
ecution for  abortion,  that  medical  tes- 
timony was  erroneously  excluded  to 
prove  that  a  witness  who  testified  that 
instruments  were  used  on  her  to  effect 
the  abortion  was  at  the  time  of  the 
alleged  offense  suffering  from  hyste- 
ria, which  caused  her  to  have  hallu- 
cinations and  illusions,  since  this  evi- 
dence was  admissible  as  affecting  the 
credibility  of  the  witness. 

Whether  criminal  charges  preferred 
by  a  female  patient  against  a  physi- 
cian were  the  result  of  hallucination, 
while  under  the  influence  of  chloro- 
form and  ether,  was  held  in  State  v. 
Perry  (1896)  41  W.  Va.  641,  24  S.  E. 
634,  supra,  to  be  a  question  which 
must  be  determined  by  expert  medical 
evidence;  since  the  matter  was  not 
one  of  ordinary  experience  or  knowl- 
edge. 

In  Armstrong  v.  Timmons  (1840)  3 
Harr.  (Del.)  342,  the  court  said  that 
the  opinions  of  medical  men  were  en- 
titled to  peculiar  weight  on  the  ques- 
tion of  mental  capacity  of  a  witness; 
but  in  this  case,  where  physicians  tes- 
tified with  reference  to  the  sanity  of 
a  witness  and  the  court  found  that  he 
was  incompetent,  it  seems  that  the  ob- 
jection was  made  as  soon  as  the  wit- 
ness was  called  to  the  stand,  and  be- 
fore he  had  been  allowed  to  testify. 

In  District  of  Columbia  v.  Armes 
(1883)  107  U.  S.  519,  27  L.  ed.  618,  2 
Sup.  Ct.  Rep.  840,  it  seems  that  expert 
medical  testimony  was  admitted  as  to 
the  impaired  condition  of  a  witness's 
mind,  for  the  purpose  of  affecting  his 
credibility  as  a  witness ;  but  the  court 
did  not  pass  directly  upon  the  ques- 
tion of  the  admissibility  of  such  testi- 


mony. The  action  was  for  personal  in- 
juries, and  the  person  injured  was 
himself  a  witness.  It  appearing  from 
his  testimony  that  his  mind  was  feeble, 
and  hospital  physicians  having  testi- 
fied as  to  the  impaired  condition  of 
his  mind  and  memory,  shown  while  in 
hospitals  to  which  he  was  taken  after 
the  injury,  it  was  sought  to  withdraw 
from  the  jury  the  witness's  testimony 
on  the  ground  that  his  mental  facul- 
ties wiere  so  far  impaired  as  to  render 
him  incompetent  to  testify.  The  court 
denied  this  request,  but  instructed  the 
jury  that  the  testimony  must  be  taken 
with  some  allowance,  considering  his 
condition  of  mind  and  incapacity  to 
remember  all  the  circumstances.  It 
was  held  that  this  ruling  was  not  er- 
roneous. The  court  laid  down  the  rul« 
that  whether  a  lunatic  or  insane  per- 
son has  sufiicient  understanding  to  be 
admissible  as  a  witness  is  a  question 
to  be  determined  by  the  court  upon 
examination  of  the  party  himself,  and 
of  any  competent  witnesses  who  can 
testify  to  the  nature  and  extent  of  his 
insanity. 

However,  in  the  reported  case 
(State  v.  Driver,  ante,  917),  the  court 
held  that,  for  the  purpose  of  impeach- 
ing the  credibility  of  a  witness,  it  was 
not  proper  to  permit  medical  experts, 
who  had  heard  only  a  portion  of  the 
evidence  given,  to  testify  from  what 
they  had  heard  and  seen  in  the  court 
room,  and  from  observation  of  the  wit- 
ness on  the  stand,  that  she  was  what  is 
termed  in  the  medical  profession  a 
"moron,"  and  belonged  to  a  kind  or 
class  of  morons  who  were  prone  to  tell 
lies,  and  that  therefore  she  was  un- 
worthy of  belief,  and  no  weight  should 
be  given  to  her  testimony. 

And  in  several  other  cases  expert 
testimony  as  to  mental  unsoundness 
of  a  witness  has  been  held,  under  the 
particular  circumstances,  inadmissible 
for  the  purpose  of  discrediting  the  wit- 
ness's testimony. 

Thus,  where  there  was  no  evidence 
tending  to  show  that  the  prosecuting 
witness  on  a  charge  of  incest,  who  was 
under  the  age  of  consent,  was  physi- 
cally or  mentally  diseased,  or  that  her 
mind  or  memory  had  been  affected  by 
her  early  development,  it  was  held 
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that  testimony  of  a  medical  expert,  of- 
fered to  impeach  the  witness,  as  to  the 
effect  of  premature  sexual  develop- 
ment on  the  mental  development  of  a 
child,  was  properly  excluded.  State 
V.  Pelser  (1917)  182  Iowa,  1,  163  N. 
W.  600. 

And  where  the  court  had  examined 
the  proposed  witness  and  ruled  that 
ahe  was  competent  to  testify,  and  her 
testimony  had  been  received,  it  was 
held  in  People  v.  Harrison  (1912)  18 
CaL  App.  288,  123  Pac  200,  that  tes- 
timony of  a  physician  as  to  the  condi- 
tion of  the  witness's  mind  as  he  had 
found  it  two  years  before  the  trial  was 
incompetent.  The  remoteness  of  the 
evidence  was  only  one  of  the  grounds 
for  its  exclusion.  The  court  said: 
"The  declared  purpose  of  the  evidence 
was  to  show  that  the  prosecutrix  was 
incompetent  some  two  years  prior  to 
the  time  when  she  testified.  In  no 
event  could  the  proffered  evidence  be 
received.  The  court  had  properly 
ruled  upon  the  competency  of  the  wit- 
ness attacked;  moreover,  the  evidence 
offered  by  defendant  did  not  relate  to 
the  question  of  her  mental  condition 
at  the  time  when  she  testified,  but  to 
a  period  long  anterior  thereto.  Neither 
could  it  be  admitted  for  the  purpose 
of  impeachment,  for  the  reason  that  it 
is  not  one  of  the  modes  prescribed  by 
statute  (Code  Civ.  Proc.  §§  2051,  2052) 
for  impeaching  a  witness." 

And  after  a  witness  in  a  criminal 
case  had  completed  her  testimony  and 
had  left  the  stand,  it  was  held  that 
the  court  had  no  power  to  compel  her 
to  submit  to  a  medical  examination  to 
determine  whether  or  not  she  was  af- 
flicted with  hysteria,  for  the  purpose 
of  securing  evidence  affecting  her 
credibility.  Goodwin  v.  State  (1902) 
114  Wis.  318,  90  N.  W.  170.  In  this 
case  the  request  was  made  on  the  fol- 
lowing day  after  the  witness  had  tes- 
tified, and  the  trial  court  refused  the 
request,  stating  that  it  was  satisfied  as 
to  the  competency  of  the  witness,  both 
by  previous  observation  and  by  her 
manner  of  testifying.  The  court  up- 
held this  ruling,  on  the  ground  that 
any  other  course  would  be  an  unwar- 
ranted invasion  of  the  right  of  per- 
sonal liberty. 


Although,  as  before  stated,  the  an- 
notation purports  to  cover  only  cases 
relating  to  expert  evidence,  attention 
is  called  to  several  cases  holding  ad- 
missible evidence  which,  so  far  as  ap- 
pears, was  not  expert,  to  show  mental 
unsoundness  of  a  witness,  for  the  pur- 
pose of  discrediting  his  testimony,  as 
it  seems,  a  fortiori,  that  proper  testi- 
mony of  an  expert  would,  under  the 
ruling,  be  admissible.  Among  other 
cases  of  this  class,  attention  may  be 
called  to  Thrash  v.  State  (1921)  146 
Ark.  547,  226  S.  W.  130;  Rivara  v. 
Ghio  (1854)  3  E.  D.  Smith  (N.  Y.)  264; 
Isler  V.  Dewey  (1876)  75  N.  C.  466; 
Bouldin  v.  State  (1920)  87  Tex.  Grim. 
Rep.  419,  222  S.  W.  555;  Fairchild  v. 
Bascomb  (1862)  35  Vt.  398. 

In  Thrash  v.  State  (Ark.)  supra,  the 
court  said  that  it  is  admissible,  in  or- 
der to  affect  the  credibility  of  a  wit- 
ness, to  prove  that  he  is  subject  to  in- 
sane delusions,  or  that  his  mind  and 
memory  have  become  impaired  by  dis- 
ease or  other  causes. 

And  in  Rivara  v.  Ghio  (1854)  8  E. 
D.  Smith  (N.  Y.)  264,  supra,  it  was 
held  that  the  court  erroneously  reject- 
ed evidence  of  one  who  was  called  to 
prove,  in  a  civil  action,  that  the  plain- 
tiff's principal  witness  had  been  of  im- 
becile mind  and  memory,  although  this 
offer  was  made  after  the  witness  had 
been  examined  without  objection.  The 
court  said  in  effect  that  the  evidence 
offered  would  tend  to  prove  that  less 
reliance  should  be  placed  upon  the 
statements  of  the  witness  than  those 
of  one  who  was  compos  mentis;  that 
when  objection  is  not  taken  upon  the 
calling  of  a  witness,  and  therefore  may 
perhaps  be  deemed  waived  as  an  ob- 
jection to  the  competency  of  the  wit- 
ness, evidence  may  be  given  as  going 
to  the  degree  of  credit  to  which  the 
testimony  of  the  witness  is  entitled, 
such  evidence  going  not  only  to  the 
question  of  competency  of  the  witness, 
but  also  to  that  of  credibility. 

And  where,  in  a  criminal  case,  the 
defendant  contended  that  the  prose- 
cuting witness  was  insane  or  feeble- 
minded, the  court  in  Bouldin  v.  State 
(1920)  87  Tex.  Grim.  Rep.  419.  222  S. 
W.  555,  supra,  held  that  the  defendant 
should  have  been  permitted  to  prove 
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that  such  witness  was  idiotic  and 
therefore  incompetent,  or,  if  not  in- 
sane or  idiotic  so  as  to  be  incompetent, 
such  proof  would  be  admissible  for  the 
purpose  of  impeaching  the  testimony 
of  the  witness,  on  the  same  theory  that 
a  witness  could  be  shown  to  be  drunk 
when  the  occurrences  about  which  he 
testified  occurred.  The  court  said 
that  it  seemed  to  be  a  well-settled  rule 
that  the  feeble-minded  condition  of  a 
witness  may  be  shown  to  impair  or  im- 
peach his  credit  as  a  witness. 

So.  where,  after  examination  of  a 
witness  in  a  civil  case,  the  opposing: 
party  offered  to  prove  that  a  year  prior 
to  the  trial  the  witness  had  had  a 
severe  disease  of  the  brain  and  that 
his  mind  was  still  affected  by  it,  it 
was  held  in  Fairchild  v.  Bascomb  (Vt.) 
supra,  that  the  evidence  was  erro- 
neously excluded,  since  it  was  admissi- 
ble as  tending  to  show  that  his  mem- 
ory and  judgment  were  less  reliable 
than  if  he  had  possessed  full  mem- 
tal  health  and  vigor,  and,  therefore, 
as  affecting  the  degree  of  credit  to  be 
given  to  him. 

Weakness  of  memory  on  the  part  of 
a  witness  may  be  shown  to  impeach  his 
testimony,  and  the  opinions  of  those 
who  know  him  are  competent  for  this 
purpose,  even  though  they  are  not  ex- 
perts. Isler  V.  Dewey  (1876)  75  N.  C. 
466,  supra. 

Attention  is  called,  however,  to  sev- 
eral cases,  in  which,  under  the  partic- 
ular circumstances,  the  court  held  in- 
admissible evidence  offered  to  show 
mental  unsoundness  or  defects  of  a 
witness,  for  the  purpose  of  discredit- 
ing his  testimony.  See,  for  instance. 
State  V.  Spotted  Hawk  (1898)  22  Mont. 
83,  55  Pac.  1026;  State  v.  Whitsett 
(1911)  232  Mo.  511, 134  S.  W.  555;  Bell 
V.  Rinner  (1864)  16  Ohio  St  45. 

In  Bell  V.  Rinner  (Ohio)  supra,  it 
was  held  that  the  credibility  of  a  com- 
petent witness  could  not  be  impeached 
by  general  evidence  that  the  witnesa 


waa  not  possessed  of  ordinary  intelli- 
gence or  mental  powers,  since  to  do  so 
would  result  in  unwarranted  trials  of 
collateral  issues. 

In  State  v.  Whitsett  (1911)  232  Mo. 
611,  184  S.  W.  655,  supra,  it  was  held 
on  a  criminal  trial  that  it  was  not  er- 
ror for  the  court  to  exclude  evidence 
(whether  expert  or  not  does  not  ap- 
pear) to  impeach  a  witness  on  the 
ground  that  he  was  of  unsound  mind, 
where  no  objection  to  the  testimony 
of  the  witness  was  made  on  this 
ground,  and  no  request  was  made  for 
the  court  to  examine  the  witness  on 
his  voir  dire,  and  it  appeared  that  the 
witness's  testimony  was  as  clear,  co- 
herent, and  consistent  as  that  of  any 
other  witness  in  the  case. 

The  case  of  State  v.  Spotted  Hawk 
(Mont.)  supra,  is  frequently  cited  in 
the  class  of  cases  under  consideration, 
but  in  that  case  the  evidence  which 
was  excluded  was  a  certified  copy  of 
the  witness's  discharge  from  the  Army 
on  the  ground  of  mental  deficiency, 
about  four  years  before  the  trial.  And 
objection  was  also  sustained  to  a  ques- 
tion asked  the  witness  as  to  whether 
be  had  not  been  discharged  fron\  the 
Army  for  the  reason  that  he  was 
periodically  insane  and  generally  an 
imbecile.  The  court  said:  "The  ques- 
tion put  to  the  witness  is  ko  shaped 
as  to  bring  out  an  answer  showing  the 
estimate  in  which  the  witness  was  held 
by  others,  and  not  the  fact  as  to  his 
mental  condition  then  or  at  any  other 
time.  It  might  have  been  competent 
to  show  his  real  mental  condition,  with 
a  view  of  testing  his  credibility;  but 
it  was  not  competent  to  prove  by  him 
what  others  thought  Nor  was  the 
certificate  competent  It  is  a  mere  ex 
parte  statement  by  a  person  not  shown 
to  be  qualified  to  speak  as  to  the  men- 
tal condition  of  the  witness.  It  was 
also  an  attempt  to  impeach  the  wit- 
ness on  a  collateral  matter." 

R.  E.  H. 
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DAVE  DONOGHUE  et  al.,  Respts., 

V. 

TONOPAH  ORIENTAL  MINING  COMPANY,  Appt 

Nevada  Suttrema  Court— June  O,  1021, 

(— Nev.  — ,  198  Pac.  553.) 

Mines  —  noncompliance  witli  proviso  of  resolution  suspending:  assessment 
woric  —  effect. 

1.  Failure  to  file  a  notice  of  intention  to  take  advantage  of  the  Resolu- 
tion of  Congress  of  October  5,  1917,  suspending  assessment  work  on 
mining  claims  during  the  war,  in  the  ofiice  where  the  location  notice  was 
filed  as  required  by  the  proviso  of  the  act,  because  of  uncertainty  as  to 
the  county  line  and  advice  of  the  county  officials  that  it  should  be  filed 
in  another  county,  where  it  was  in  fact  filed,  does  not  render  the  claim 
subject  to  relocation  by  another  claimant. 

[See  note  on  this  question  beginning  on  page  942.] 

Statote   —    interpretation   —   relief     given  it  which  best  comports  with  rea- 
son and  justice. 

[See  26  R.  C.  L.  1018.] 
Forfeiture  —  equity  will  not  enforce. 

4.  Equity  never  enforces  forfeitures, 
nor  extends  its  aid  in  the  asser- 
tion of  a  mere  legal  right,  contrary  to 
the  clear  equity  and  justice  of  the 
ease. 

[See  10  R.  C.  L.  836,  337.] 


from  injustice. 

2.  It  is  not  the  province  of  courts  to 
concern  themselves  with  the  injustice, 
inconvenience,  or  hardships  of  a  sta^ 
ute,  where  its  meaning  is  plain. 

[See  25  R.  C.  L.  1022,  1026.] 
—  giving  jast  interpretation. 

3.  Where  a  statute  is  susceptible  of 
two  interpretations  that  one  will  be 


(Coleman,  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Nye 
County  (Averill,  J.)  in  favor  of  plaintiffs  and  from  an  order  denying  a 
new  trial  in  an  action  brought  to  determine  an  adverse  claim  to  a  certain 
piece  of  mining  ground.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Hugh    Henry   Brown   and     De  Lamar's  Nevada  Gold  Min.  Co. 


Walter  Rowson,  for  appellant: 

When  Congress  suspended  the  an- 
nual Assessment  Law  for  1917  and 
.1918  and  prescribed  a  substitute 
therefor,  the  lawmakers  intended  that 
one  filing  would  suffice  for  a  county- 
.  line  group,  and  that  said  filing  might 
lawfully  be  made  in  either  county. 

Dewey  Min.  Co.  v.  Miller,  96  Fed.  1 ; 
Cates  V.  Producers'  &  C.  Oil  Co.  96 
Fed.  7;  Walsh  v.  Erwin.  115  Fed. 
631;  Butte  City  Water  Co.  v.  Baker, 
196  U.  S.  119.  49  L.  ed.  409,  25 
Sup.  Ct  Rep.  211;  Union  Oil  Co.  v. 
Smith,  249  U.  S.  337.  63  L.  ed.  635,  39 
Sup.  Ct.  Rep.  308;  Neabitt  v.  Dela- 
mar's  Nevada  Gold  Min.  Co.  24  Nev. 
273,  77  Am.  St.  Rep.  807,  52  Pac.  609, 
63  Pac.  178,  19  Mor.  Min.  Rep.  286; 


Nesbitt,  177  U.  S.  524,  44  L.  ed.  873, 
20  Sup.  Ct.  Rep.  715;  Field  v.  Tanner, 
32  Colo.  278.  75  Pac.  917;  2  Lindley, 
Mines,  p.  1584;  3  Lindley,  Mines,  p. 
2480,  t  1. 

The  act  is  to  be  construed  liberally, 
not  strictly. 

The  Eudora,  110  Fed.  430;  Church 
of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  36  L.  ed.  227,  12  Sup.  Ct 
Rep.  611. 

In  Nevada  a  location  certificate  is 
not  imperatively  required  to  be  re- 
corded. An  owner  may  have  a  valid 
title  without  it  being  recorded. 

Ford  v.  Campbell,  29  Nev.  578,  92 
Pac.  206;  Gibson  v.  Hjul,  32  Nev.  360, 
108  Pac.  769;  Zerres  v.  Vanina,  134 
Fed.  610;  Indiana-Nevada  Min.  Co.  ▼. 
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Gold  Hills  Min.  &  Mill.  Co.  35  Nev. 
158,  126  Pac.  965. 

There  is  no  forfeiture  clause  in  the 
act. 

2  Lindley,  Mines,  §  624;  Farmers  & 
M.  Nat  Bank  v.  Bearing,  91  U.  S.  35, 
23  L.  ed.  199;  Sutherland  v.  Purdy.  148 
C.  C.  A.  366,  234  Fed.  600;  Debney  v. 
lies,  3  Alaska,  438;  Indiana-Nevada 
Min.  Co.  V.  Gold  Hills  Min.  &  Mill.  Co. 
85  Nev.  158,  126  Pac.  965;  Florence- 
Rae  Copper  Co.  v.  Kimbel,  85  Wash. 
162,  147  Pac.  881;  Emerson  v.  Mc- 
Whirter,  133  Cal.  510,  65  Pac.  1036,  21 
Mor.  Min.  Rep.  470;  Emerson  v.  Yo- 
semite  Gold  Min.  &  Mill  Co.  149  Cal. 
60,  85  Pac.  122 ;  Belcher  Consol.  Gold 
Min.  Co.  V.  Defer rari,  62  Cal.  160; 
Temescal  Oil  Min.  &  Development  Co. 
V.  Salcido.  137  Cal.  211,  69  Pac.  1010, 
22  Mor.  Min.  Rep.  360;  19-Cyc.  1358. 

Mr.  W.  R.  Gibson,  for  respondents: 
.  A  recording  of  a  notice  of  intention 
to  hold  in  Esmeralda  county  (where 
no  part  of  the  ground  in  controversy 
is  situate,  and  where  no  records  of  the 
claims  was  made)  was  not  such  a 
compliance  with  the  terms  of  the  reso- 
lution of  Congress  as  to  warrant  the 
court  in  holding  that  the  location  of 
the  lode  mining  claim,  Moy  No.  3,  was 
invalid  by  reason  of  the  construction 
notice  implied  by  such  recordation. 

23  R.  C.  L;  180;  20  R.  C.  L.  342,  343; 
Ford  V.  Campbell,  29  Nev.  578,  92  Pac. 
206;  Lindley.  Mines.  §  273.  p.  623; 
Newby  v.  Perkins,  1  Dana,  440,  25  Am. 
Dec.  160;  Wilson  v.- Trenton,  53  N.  J. 
L.  645,  16  L.R.A.  200,  23  Atl.  278; 
Rosina  v.  Trowbridge,  20  Nev.  106,  17 
Pac.  751;  20  Cyc.  1119;  Lynch  v. 
Murphy,  161  U.  S.  247,  40  L.  ed.  688, 
16  Sup.  Ct.  Rep.  623. 

Sajiders,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  complaipt  in  this  action  is 
the  short  form  of  a  complaint  to 
quiet  title  to  real  estate.  This  ac- 
tion, however,  was  brought  to  deter- 
mine an  adverse  claim  to  a  certain 
piece  of  mining  ground  situate  in 
the  Tonopah  mining  district,  Nye 
county,  Nevada,  segregated  from 
the  public  domain  by  conflicting 
lode  mining  locations  (that  of  the 
plaintiffs  overlapping  the  prior  lo- 
cation of  the  defendant) . 

The  case  diifers  from  ordinary 
actions  of  this  character  in  that  the 
record  shows,  and  it  is  conceded  to 
be  the  fact,  that  plaintiffs  base  their 


right  to  locate  the  ground,  prima- 
rily, upon  the  assumption  that  the- 
failure  and  neglect  of  defendant's 
predecessors  in  interest  to  comply 
literally  with  tiie  provisocontained 
in  a  joint  resolution  of  Congress 
caused  the  ground  to  revert  to  the 
public  domain  and  rendered  it  sub- 
ject to  relocation.  The  resolution 
referred  to  was  approved  on  Oc- 
tober 5,  1917,  by  the  Sixty-fifth 
Congress.  It  is  entitled:  "Joint 
Resolution  to  Suspend  the  Require* 
ments  of  Annual  Assessment  Work 
on  Mining  Claims  during  the  Years 
Nineteen  Hundred  and  Seventeen 
and  Nineteen  Hundred  and  Eigh- 
teen." 40  Stat,  at  L.  343,  chap.  75, 
Comp.  Stat.  §  4620b,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  461. 

The  resolution  reads  as  follows: 
"Resolved  by  the  Senate  and  House 
of  Representatives  of  the  United 
States  of  America  in  Congress  as- 
sembled. That  in  order  that  labor 
may  be  most  effectively  used  in 
raising  and  producing  those  things 
needed  in  the  prosecution  of  the 
present  war  with  Germany,  that  the 
provision  of  section  twenty-three 
hundred  and  twenty-four  of  the  Re- 
vised Statutes  of  the  United  States 
(Comp.  Stat.  §  4620,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  533),  which  re- 
quires on  each  mining  claim  located, 
and  until  a  patent  has  been  issued 
therefor,  not  less  than  $100  worth 
of  labor  to  be  performed  or  im- 
provements to  be  made  during  each 
year,  be,  and  the  same  is  hereby, 
suspended  during  the  years  nine- 
teen hundred  and  seventeen  and 
nineteen  hundred  and  eighteen: 
Provided,  that  every  claimant  of 
any  such  mining  claim  in  order  to 
obtain  the  benefits  of  this  resolution 
shall  file  or  cause  to  be  filed  in  the  • 
office  where  the  location  notice  or 
certificate  is  recorded  on  or  before 
December  thirty-first,  of  each  of  the 
years  nineteen  hundred  and  seven- 
teen and  nineteen  hundred  and 
eighteen,  a  notice  of  his  desire  to 
hold  said  mining  claim  under  this 
resolution:  Provided  further,  that 
this  resolution  shall  not  apply  to  oil 
placer  locations  or  claims.    ..." 


Digitized  by  VjOOQIC 


DONOGHUE  V.  TONOPAH  ORIENTAL  MINING  CO. 


989 


(—  Kw.  — , 

In  the  case  at  bar  it  is  conceded 
that  the  claim  owners  had  no  idea 
or  intention  of  abandoning  their 
mining  ground  prior  or  subsequent 
to  the  31st  day  of  December,  1918 ; 
but,  on  the  contrary,  the  testimony 
shows,  and  it  is  not  disputed,  that 
the  owners  in  1917  filed  for  record 
in  the  recorder's  office  of  Nye  coun- 
ty (where  the  certificate  of  location 
was  recorded  in  1915)  their  notice 
of  desire  to  hold  their  claims  under 
the  resolution  of  Congress  for  both 
years  1917  and  1918,  apparently 
believing  that  the  one  notice  would 
answer  for  both  years.  In  this,  un- 
der a  ruling  of  the  Department  of 
Justice,  they  were  mistaken,  and  it 
became  necessary  for  them,  in  or- 
der to  obtain  the  benefits  of  the 
resolution,  to  file  a  like  notice  for 
the  year  1918.  They  attribute  their 
failure  to  file  the  notice  in  the  re- 
corder's office  of  Nye  county  for  the 
year  1918,  as  they  had  done  in  1917, 
to  the  following  facts  and  circum- 
stances: 

The  claim  in  dispute  is  one  of  a' 
group  consisting  of  four  cpntiguous 
claims,  known  generally  as  the 
"Homestake  Group."  The  history 
of  the  ground  covered  by  the  group 
dates  from  the  formation  of  the 
Tonopah  mining  district.  The 
group  in  1917  was  owned  in  com- 
mon by  three  persons,  all  of  whom 
we'^  absent  from  the  state  of  Ne- 
vada in  1918.  One  of  the  owners 
died  in  that  year.  The  dividing  line 
between  Nye  and  Esmeralda  coun- 
ties cuts  throusrh  the  group,  leaving 
the  claims  partly  in  Nye  f  nd  partly 
in  Esmeralda  county.  The  exact 
location  of  the  true  line  between 
these  counties  was  a  matter  of 
doubt,  speculation,  and  uncertainty 
until  after  the  year  1913,  when  the 
legislature  enacted  a  law  authoriz- 
ing the  officials  of  these  counties  to 
re-establish  it.  Assuming  that  this 
was  done,  nevertheless  much  of  the 
testimony  in  the  case  shows  that  the 
dividing  line,  in  so  far  as  it  affects 
the  ground  covered  by  the  group, 
was  still  a  matter  of  doubt.  But 
one  claim  of  the  group  here  in  con- 
troversy is  in  Nye  county.     Much 


118  Pao.  BBS.) 

testimony  was  offered  by  the  de- 
fendant to  show  that  the  owners  of 
the  group  and  others  were  in  doubt 
as  to  how  the  dividing  line  as  estab- 
lished affected  the  group  and  other 
mining  ground  in  its  vicinity. 

The  proof  shows  that  in  1918  one 
of  the  owners  lived  at  Los  Angeles 
and  the  other  at  Sacramento,  Cali- 
fornia. Each  wrote  urgent  letters, 
one  to  his  friend  in  Tonopah  and 
the  other  to  his  father-in-law,  also 
residing  there,  to  do  all  that  was 
necessary  and  required  to  be  done 
to  hold  their  claims  under  the  res- 
olution of  Congress  for  the  year 
1918.  The  friend  of  the  owner  liv- 
ing in  Sacramento  prepared  the 
required  notice  and  presented  it  to 
the  recorder  of  Nye  county  for  fil- 
ing, in  the  month  of  December, 
1918.  He  was  informed  by  the  re- 
corder that  the  proper  place  for  fil- 
ing the  notice  was  in  the  recorder's 
office  of  Esmeralda  county,  at  Gold- 
field,  Nevada.  Thereupon  he  caused 
the  notice  to  be  filed  in  the  record- 
er's office  in  said  county,  on  or  about 
the  27th  day  of  December,  1918. 
Reljring  on  the  representation  of 
the  recorder  of  Nye  county  as  being 
official  and  correct,  he  gave  no 
further  consideration  to  the  matter, 
believing,  of  course,  that  he  had 
complied,  for  and  on  behalf  of  his 
friend,  with  the  requirement  of  the 
resolution  of  Congress. 

The  other  owner,  living  in  Los 
Angeles,  wrote  his  father-in-law  on 
the  10th  of  December,  1918,  to  do 
for  him  all  that  was  necessary  and 
required  to  be  done  under  the  res- 
olution to  hold  his  claims,  stating 
therein  that  he  did  not  want  to  give 
them  up.  This  was  followed  by 
another  communication,  of  Decem- 
ber 20,  1918,  in  which  he  inclosed 
a  formal  notice  of  desire  to  hold  the 
claims  in  accordance  with  the  res- 
olution of  Congress,  not  knowing  of 
the  steps  taken  by  his  co-ovraer  to 
hold  the  ground,  and  instructed  his 
father-in-law  to  file  the  notice  in 
Tonopah,  Nye  county.  The  father- 
in-law  was  of  the  same  opinion  as 
tiie  county  recorder  of  Nye  county, 
that  Goldfield  was  the  proper  place 
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for  the  recordation  of  the  notice, 
basing  his  opinion  upon  his  own  ex- 
perience, with  the  uncertainty  of 
the  whereabouts  of  the  true  divid- 
insr  line  between  Nye  and  Esmer- 
alda counties  as  it  passed  through 
the  Homestake  group  and  other 
mining  locations  in  that,  vicinity ; 
and  it  was  his  opinion  also  that,  as 
the  property  consisted  of  a  group  of 
claims,  the  notice  required  could  as 
well  be  filed  in  either  county,  and 
therefore  he  caused  the  notice  to  be 
filed  in  Esmeralda  county. 

The  trial  court,  in  arriving  at  its 
ultimate  conclusion,  disregarded  all 
defendant's  evidence,  and  decided 
that  the  failure  of  defendant's 
grantors  to  literally  comply  with 
the  proviso  operated  as  a  forfeiture 
of  the  ground;  that  plaintiffs  hav- 
ing entered  upon  the  ground  and 
made  a  valid  relocation,  the  forfei- 
ture was  completed,  and  rendered  a 
decree  confirminir  and  quieting  title 
in  plaintiffs.  The  defendant  ap- 
peals. 

We  do  not  think  it  was  the  inten- 
tion of  Congress  that  the  proviso 
should  be  interpreted  so  as  to  result 
in  injustice,  opnression,  or  absurd 
consequences.  The  particular  situ- 
ation, as  disclosed  by  the  above 
statement  of  facts,  made  the  ques- 
tion of  the  interpretation  of  the 
proviso  one  to  be  influenced  and 
controlled  by  the  broad  and  impor- 
tant inquiry  whether  it  was  the  in- 
tention of  Congress  to  declare  a  for- 
feiture where  the  claim  owner  hon- 
estly and  in  good  faith  endeavored 
to  comply  with  the  terms  of  the  pro- 
viso, but  failed  for  the  reasons 
above  stated. 

It  is  not  a  question  of  construc- 
tion of  the  proviso,  but  one  of  in- 
terpretation as  to  whether  or  not 
Congress  intended  that  its  terms 
should  be  so  inflexible  as  not  to  per- 
mit of  exceptions.  We  think  the 
meaning  and  effect  of  a  public  res- 
olution of  this  character  is  to  be 
determined  under  broad  rules  of  lib- 
eral interpretation,  especially  as  it 
appears  upon  the  face  of  the  resolu- 
tion that  it  was  approved  when  the 


government  was  confronted  with 
imminent  exigencies,  emergencies, 
and  perils.  It  is  true  that  every 
claim  owner  was  not  engaged  di- 
rectly in  helping  to  vtrin  the  war 
with  Germany,  which  was  the  mov- 
ing cause  of  the  resolution.  But 
Congress  evidently  assumed  that 
every  able-bodied  citizen,  or  person 
who  had  declared  his  intention  to 
become  such,  holding  mining 
ground  under  the  government's  con- 
ditional grant,  stood  ready  in  return 
for  its  favor  to  bend  his  energies 
and  lend  his  substance  to  the  aid  of 
the  government  in  its  time  of  need. 
But  it  is  insisted  that  this  public 
purpose  yields  to  the  strict  letter  of 
the  proviso,  which  when  interpreted 
literally  shows  that  the  assessment 
work  was  suspended  for  the  benefit 
of  individual  claim  owners,  and  that 
a  claim  owner  who  had  failed  to  file 
or  cause  to  be  filed  his  notice  of  de- 
sire to  hold  lost  his  claim,  and  had 
no  standing  in  a  court  of  law  or 
equity.  We  are  not  construing  the 
proviso;  it  needs  no  construction. 
We  are  endeavoring  to  find  the  in- 
tention of  Congress  where  a  claim- 
ant failed  and  neglected,  without 
fault  of  his  own,  but  through  an 
honest  mistake,  attributable  to  oth- 
ers, to  cause  to  be  filed  in  the  proper 
recorder's  office  his  notice  of  desire 
to  hold  his  ground. 

If  the  proviso  is  solely  for  the 
benefit  of  the  individual  claim  own- 
er, we  are  not  in  accord  with  an 
interpretation  that  nullifies  its 
beneficent  purposes.  We  think  that 
reflection  inevitably  leads  to  the 
conclusion  that  ex- 
ceptions, which  are 
present  and  concur- 
ring in  this  case, 
arise  from  a  failure 
to  comply  literally 
with  the  terms  of  the  proviso. 
First,  there  is  no  fraud  or  deceit; 
second,  no  intention,  shown  by 
competent,  clear,  and  satisfying 
proof,  to  abandon  the  claims;  third, 
there  is  good  faith,  and  an  open  and 
honest  effort  to  comply ;  and,  fourth, 
excusable  neglect   or  omission   of 
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others  to  file  the  notice,  not  attrib- 
utable to  the  claim  ovmer. 

This  interpretation  is  supported, 
in  a  measure,  by  that  of  the  Interior 
Department  in  a  case  arising  under 
the  Suspensory  Act  of  1893  (28 
Stat  at  L.  6,  chap.  12).  The  Act 
of  1893,  suspending  the  assessment 
work  for  that  year,  came  before  the 
department  in  Cain  v.  Addenda 
Min.  Ck>.  24  Land  Dec  18.  The 
owner  was  permitted  to  hold  the 
ground  under  the  resolution,  though 
the  company  had  not  filed  any  dec- 
laration of  intention  whatever.  It 
is  true  that  it  was  in  a  contest 
which  involved  fraud  of  the  worst 
kind;  still  the  ruling  indicates  that 
each  case  arising  between  claim 
owners  and  third  parties  for  failure 
to  comply  with  the  resolution  is  to 
be  controlled  and  decided  upon  its 
own  particular  facts  and  circum- 
stances. 

It  is  true,  from  the  situation  de- 
veloped from  the  trial  of  this  case, 
that  the  representatives  of  the 
true  owners  of  the  ground  in  dis- 
pute, though  acting  in  good  faith, 
upon  their  own  showing,  fould  have 
taken  the  precaution,  being  in 
doubt,  to  file  the  notice  in  both  Nye 
and  Esmeralda  counties;  but  their 
omission  so  to  do,  under  the  partic- 
ular circumstances,  should  not  be 
visited  upon  the  owners.  In  arriv- 
ing at  this  conclusion,  we  are  mind- 
ful that  it  is  not  the  province  of 
courts  to  concern 
■'nr-^rp^f-tioa-  themselves  with  the 
n^aVtie'!?"*  injustice  and  incon- 

venience or  hard- 
ships of  a  law  where  its  meaning  is 
plain.  Such  a  matter  is  addressed 
to  Congress.  But  where  it  is  clear 
that  a  strict  and  literal  interpreta- 
tion of  a  public  resolution,  concern- 
ing land  in  which  the  government 
has  a  proprietary  interest,  will  re- 
sult in  manifest  injustice,  we  may 
scrutinize  it  closely  to  see  if  it  will 
not  admit  of  some  other  interpreta- 
tion. We  take  it  that  Congress  is 
presumed  to  have  intended  an  in- 
terpretation which  would  avoid  re- 
sults of  this  character.    We  freely 


Itt  Pae.  I«J.) 

admit  that  the  language  of  the  pro- 
viso is  susceptible  of  the  interpreta- 
tion that  it  is  mandatory  in  terms, 
but  we  are  of  the  j 

opinion  that  its  re-  iSVUlrretltro.. 
suiting     effect     is  i 

doubtful  and  susceptible  of  two 
interpretations,  and  under  the 
well-settled  rule  we  give  it  that 
interpretation  which  best  comports 
with  reason  and  justice.  State 
ex  rel.  Wright  v.  Dovey,  19  Nev. 
896,  12  Pac.  911;  State  v.  Krutt- 
schnitt,  4  Nev.  178,  14  Mor.  Min. 
Bep.  130.  See  also  11  Enc  U.  S. 
Sup.  Ct.  Rep.  p.  151.  It  must  be 
understood  that  this  is  an  equitable 
action  to  quiet  title  that  involves 
questions  peculiarly  equitable  in 
their  nature.  Equity  neither  en- 
forces forfeitures  nor  extends  its 
aid  in  the  assertion  p„,,,„,,^  i 
of  a  mere  legal  mnUT  wui  m»4  • 
right    contrary    to  "'"'«••  j 

tlie  clear  equity  and  justice  of  the 
case.  Jones  v.  New  York  Guaranty 
&  I.  Co.  101  U.  S.  622,  25  L.  ed. 
1030;  Defanti  v.  Allen  Clark  Co.  — 
Nev.  —,  198  Pac.  549.  \ 

Entertaining  the  view  that  the 
facts  in  this  case  are  such  as  in 
equity  show  the  defendant  to  have 
the  better  right  to  the  possession  of 
the  ground,  it  is  the  order  that  the 
judgment  of  the  lower  court  be  re- 
versed, with  directions  to  render 
and  cause  to  be  entered  a  decree  in 
favor  of  the  defendant,  in  accord- 
ance with  the  prayer  of  its  afiirm- 
ative  defense,  without  further  pro-' 
ceedings.  f 

It  being  conceded  that  our  con- 
clusion is  decisive  of  the  case,  we  do 
not  discuss  other  important  and  in- 
teresting questions.  j 

It  has  been  suggested  that  the 
case  involves  a  Federal  question. 
We  will  pass  upon  that,  should  oc- 
casion arise,  at  the  proper  time. 

Ducker,  J.,  concurs. 

Coleman,  J.,  dissents: 

Petition  for  rehearing  denied,' 
September  7, 1921. 
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ANNOTATION. 

Effect  of  act  or  jmnt  resoltition  of  Congrett  suspending  reqanrement  of 

ment  work  on  niining  claims. 


By  the  Joint  Resolution  of  October 
6,  1917  (Fed.  Stat.  Anno.  Supp^  1918, 
p.  461),  Gongrress  suspended  durins: 
the  years  1917  and  191S  the  require- 
ment of  annual  assessment  work  on 
unpatented  mining  claims,  provided  a 
notice  of  intention  to  hold  the  claim 
ander  the  resolution  was  filed  in  the 
office  where  the  location  notice  was 
recorded.     The  reported  case  (DoN« 

OGHUE  V.  TONOPAH  ORIENTAL  MiN.  CO. 
ante,  937)  seems  to  be  the  only  de- 
cision involving  this  resolution.  In 
that  case  it  appeared  that  the  owners 
of  a  group  of  mining  claims  sought  in 
good  faith  to  file  a  notice  of  intention 
to  hold  the  claims  under  the  resolu- 
tion. Because  of  a  prevailing  uncer- 
tainty as  to  the  location  of  the  county 
lines  in  that  vicinity,  and  being  mis- 
led by  the  advice  of  a  recording 
officer,  no  notice  was  filed  in  the 
county  in  which  one  of  the  claims  of 
the  group  was  situated.  A  location 
was  thereafter  recorded  covering  the 
claim  as  to  which  no  notice  was  prop- 
erly filed,  and  the  locator  brought  suit 
to  quiet  title.  It  is  held  that  the  joint 
resolution  is  not  mandatory,  and  that 
the  court  had  power  to  refuse  to  de- 
clare the  original  location  to  have 
been  forfeited,  the  equities  being  with 
the  original  locator. 

On  November  8,  1893,  due,  it  was 
said  in  De  Lamar's  Nevada  Gold  Min. 
Co.  v.  Nesbitt  (1900)  177  U.  S.  523,  44 
L.  ed.  872,  20  Sup.  Ct  Rep.  715,  to 
the  financial  panic  then  prevailing. 
Congress  passed  an  act  (28  Stat,  at  L. 
6,  chap.  12)  in  substantially  the  same 
terms  as  the  joint  resolution  hereto- 
fore referred  to,  dispensing  with  as- 
sessment work  for  the  year  1893.  The 
provision  of  that  act  for  the  filing  of 


a  notice  of  Intention  to  claim  its  bene- 
fits was  held  by  the  Interior  Depart- 
ment not  to  be  mandatory,  (^in  ▼. 
Addenda  Min.  Co.  (1897)  24  Land. 
Dec.  18,  set  out  in  the  reported  case 

(DONOGHUE     V.      TONOPAH      ORIENTAL 

Min.  Co.  ante,  937). 

In  Royston  v.  Miller  (1896)  76  Fed. 
60,  18  Mor.  Min.  Rep.  418,  it  was  held 
that  a  part  owner  of  a  mining  claim 
who  performed  the  assessment  work 
for  1893  could  not  forfeit  the  interest 
of  his  co-owner  for  the  refusal  of  the 
latter  to  contribute  thereto.  The 
court  said:  "At  the  time  Irvine  com- 
pleted the  assessment  work,  he  did  not 
have  such  a  vested  right  of  recovery 
by  contract  as  prevented  Congress 
from  repealing  or  suspending  the  pro- 
visions of  the  statute  in  so  far  as  it 
provided  for  a  forfeiture.  The  sus- 
pension of  the  provisions  of  the  stat- 
ute requiring  annual  work  to  be  done 
necessarily  suspended  the  right  of 
forfeiture.  The  forfeiture  imposed  by 
the  statute  was  for  failing  to  do  the 
work  which  the  law  then  required  to 
be  done.  The  suspendatory  or 
amendatory  act  provided  that  the 
work  hitherto  required  need  not  be 
done  in  1893,  and  hence  it  follows 
that  the  right  of  forfeiture  could  not 
thereafter  exist  for  any  act  omitted 
in  that  respect  during  that  year.  The 
enforcement  of  a  forfeiture  cannot  be 
had  when  the  law  excuses  the  per- 
formance of  the  condition." 

In  De  Lamar's  Nevada  (jold  Min. 
Co.  T.  Nesbitt  (U.  S.)  supra,  it  was 
said  obiter  that  a  claim  of  right  or 
title  under  the  provisions  of  the  Act 
of  1893  raised  a  Federal  question,  re- 
viewable by  writ  of  error  in  the  Fed- 
eral  Supreme  Court  W.  A.  S. 
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GEORGE  R.  WESTERMAN,  Appt, 

V. 

PENNSYLVANIA  SALT  MANUFACTURING  COMPANY. 

Pentuylvania  Sufreme  Court— January  7,  S0X8, 
(260  Pa.  140.  103  AtL  639.) 

Mines  —  ri^rht  to  use  passa^ways  for  ore  on  ad jobilngr  bnd. 

1.  One  receiving  a  grant  in  fee  of  the  coal  underlying  a  parcel  of  land 
may,  until  he  exhausts  the  coal  there  located  or  loses  his  right  by  abandon- 
ment, use  the  passageways  for  the  removal  of  coal  which  he  owns  under 
adjoining  land. 

[See  note  on  this  question  beginning  on  page  957.] 


—  effect  of  suspension  of  mining. 

2.  The  temporary  suspension  of 
mining  in  a  particular  tract  when  ail 
the  coal  is  removed  except  the  pillars 
necessary  for  surface  support  does 


not  work  an  abandonment  of  the  right 
of  the  owner  of  the  coal  to  use  the 
passageways  to  remove  coal  belonging 
to  him  in  adjoining  tracts. 


Appeal  by  plaintiff  from  a  decree  of  the  Court  of  Common  Pleas  for 
Allegheny  County  (Shafer,  P.  J.)  dismissing  a  bill  filed  to  enjoin  the 
transportation  of  coal  over  adjoining  tracts  of  land,  and  for  an  account- 
ing.   Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Nelson  McVicar  for  appellant.     Collison  v.  Philadelphia  Co.  233  Pa.  350, 


Messrs.  J.  Merrill  Wright  and  Dal- 
zell,  Fisher,  &  Hawkins,  for  appellee : 

The  deed  contained  a  conveyance  of 
"all  the  coal;'-  that  is,  the  coal  in 
veins  then  known  or  that  might  be 
later  discovered. 

King  v.  New  York  &  C.  Gas  Ck)al  Co. 
204  Pa.  628,  54  Atl.  477,  22  Mor.  Min. 
Rep.  515. 

Plaintiff  is  not  entitled  to  relief. 

Lance  v.  Lehigh  &  W.  B.  Coal  Co. 
163  Pa.  84,  29  Atl.  755;  Hammond  v. 
Hammond,  258  Pa.  51,  L.R.A.1918A, 
690,  101  Atl.  855;  King  v.  New  York  & 
C.  Gas  Coal  Co.  supra;  New  York  & 
P.  Coal  Co.  V.  Hillside  Coal  &  L  Co. 
225  Pa.  211,  74  Atl.  26;  Schobert  v. 
Pittsburg  Coal  &  Min.  Co.  40  L.R.A. 
(N.S.)  826,  and  note,  254  IlL  474.  98 
N.  E.  946,  Ann.  Cas.  1913B,  1104;  Sorg 
V.  Frederick,  255  Pa.  617,  100  Atl.  48L 

If  plaintiff  did  not  grant  an  ease- 
ment or  an  appurtenance  by  express 
words,  he  must  surely  be  estopped  by 
the  seventeen  years'  lapse  of  time, 
during  which  he  saw  the  work  being 
earri^  on,  "and  connived  at  it  without 
showing  the  least  disagreement" 

LeFevre  v.  LeFevre,  4  Serg.  &  R.  241, 
S  Am.  Dec.  696;  Potter  v.  Rend,  201  Pa. 
818,  60  Atl.  821,  22  Mor.  Min.  Rep.  1; 


82  Atl.  474. 

There  is  no  evidence  of  damage  to 
the  plaintiff. 

Booher  v.  Browning,  169  Pa.  18,  82 
Atl.  85. 

Assuming  that  the  plaintiff  is  en- 
titled to  recover  at  all,  he  could  at  most 
recover  only  nominal  damages. 

Webber  v.  Vogel,  159  Pa.  235,  28  Atl. 
226;  Lance  v.  Lehigh  &  W.  B.  Coal  Co. 
163  Pa.  84,  29  Atl.  755;  Springer  v.  J. 
H.  Somers  Fuel  Co.  196  Pa.  156,  46  Atl. 
870;  New  York  &  P.  Coal  Co.  v.  HiU- 
Bide  Coal  &  I.  Co.  225  Pa.  211,  74  Atl. 
26;  Weisfieid  v.  Beale,  231  Pa.  89,  79 
Atl.  878. 

The  equities  are  with  the  defendant. 

Berkey  v.  Berwind-White  Coal  Min. 
Co.  220  Pa.  65,  16  L.R.A.(N.S.) 
851,  69  Atl.  329;  Streng  v.  Buck  Run 
Coal  Co.  241  Pa.  560,  88  Atl.  796; 
Chartiers  Block  Coal  Co.  v.  Mellon,  152 
Pa.  286.  18  L.R.A.  702,  34  Am.  St  Rep. 
645,  25  Atl.  597 ;  Becker  v.  Lebanon  St 
M.  Street  R.  Co.  188  Pa.  484,  41  Atl. 
612. 

Walling,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  for  an  in- 
junction and  accounting.   Defendant 
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has  been  engaged  in  manufacturing 
in  Allegheny  county  since  1850,  with 
its  pl'-nt  located  on  the  bank  of  the 
Allegheny  river,  where  it  owned  a 
tract  of  land  underlaid  with  coal 
from  which  it  secured  fuel.  This 
supply  was  gradually  exhausted,  and 
about  1897  defendant  purchased  the 
coal  in  a  block  of  approximately 
2,500  acres  of  land,  located  con- 
veniently to  its  plant.  It  was 
bought  from  various  landowners, 
including  80  acres  from  plaintiff, 
and  included  four  veins  of  mineable 
coal ;  the  upper  Freeport  vein  being 
about  200  feet  below  the  surface 
and  the  others  .at  a  greater  depth. 
As  is  customary  in  such  cases  the 
defendant  treated  this  block  as  a 
sing:le  mining  proposition,  at  least 
so  far  as  relates  to  the  upper  Free- 
port  vein,  which  it  proceeded  to  mine 
as  such.  At  the  lower  side  of  the 
block,  near  a  creek,  a  main  entrance 
was  constructed,  known  as  the  Klon- 
dike mine.  From  there,  as  the  min- 
ing progressed,  a  main  passageway 
or  haulage  was  gradually  driven 
back  into  the  block  and  through 
plaintiff's  farm,  which  was  near  the 
entrance,  and  thence  on  into  other 
lands.  As  the  main  driveway  pro- 
ceeded, first  mininpr  was  done  in  this 
vein  on  the  plaintiff's  land,  by  which 
practically  all  the  coal  was  taken 
except  25  to  30  per  cent,  which  was 
left  in  place  to  support  the  surface, 
and  is  known  as  ribs  or  pillars. 
This  first  mining  on  plaintiff's  land 
was  completed  in  1908,  and  no 
coal  has  since  been  mined  thereon. 
However,  the  defendant  is  still  in 
possession  of  the  mine,  and  may  at 
any  time  remove  the  ribs  of  coal  by 
second  mining,  which  would  destroy 
the  supports  and  let  down  the  sur- 
face. Since  about  1901  defendant 
has  used  this  main  entry  or  drive- 
way through  plaintifTs  farm  as  a 
means  of  transporting  coal  from  the 
lands  in  the  rear  thereof  which  is  the 
only  practicable  way  of  mining  such 
coal.  The  surface  of  the  plaintiff's 
farm  is  intact,  and  the  use  of  the 
underground  passageway  as  above 
stated  has  done  him  no  damage. 
This  passageway  cannot  be  used  in 


mining  the  coal  in  the  lower  vefaia. 
The  conveyance  of  all  the  coal  in, 
under,  and  upon  plaintiff's  farm 
was  by  a  general  warranty  deed  to 
defendant,  its  successors,  and  as- 
signs, forever,  with  the  right  of  in- 
gress and  egress  for  the  purpose  of 
mining  and  transporting  the  said 
coal,  and  waiving  the  right  of  sur- 
face support.  The  deed  contains  no 
limitation  as  to  the  time  for  removal 
of  the  coal  thereby  conveyed,  nor 
any  provision  as  to  a  passageway 
to  other  coal.  Defendant  made 
large  expenditures  in  the  purchase 
of  this  block  of  coal,  and  in  preparar- 
lion  for  its  mining. 

The  bill  seeks  to  enjoin  defendant 
from  using  the  passageway  in  ques- 
tion in  transporting  coal  from  other 
lands,  and  also  to  account  and  pay 
for  such  use  theretofore  had  of  the 
same.  The  court  below  overruled 
the  exceptions  filed  for  the  chancel- 
lor's finding  of  facts  and  legal  con- 
clusions, and  made  absolute  the 
decree  dismissing  the  bill,  from 
which  plaintiff  took  this  appeal.  In 
our  opinion  the  decree  of  the  court 
below  was  right.  The  deed  vested 
in  the  defendant  a  corporeal  estate 
in  fee  in  the  coal;  and  until  that 
estate  is  terminated  by  the  exhaus- 
tion of  the  coal,  or  lost  by  abandon- 
ment, the  vendee  is  entitled  to  the 
possession  of  the  coal,  and  also  of 
the  space  made  by  its  removal,  and 
may  use  such  space  in  transport- 
ing coal  from  other  lands.  In  the 
case  of  Lillibridge 
v.  Lackawanna  Coal  ?.V"  n'X;'!l2i*w*;,> 

L.R.A.  627,  24  Am. 
St.  Rep.  644,  22  Atl.  1035,  17  Mor. 
Min.  Rep.  412,  this  court  held  that 
the  owner  of  the  coal  also  owned  the 
chamber  or  space  inclosing  it,  and, 
so  long  as  such  ownership  continued, 
could  use  such  space  for  the  trans- 
portation of  other  coal.  That  case 
was  expressly  reaffirmed,  and  held  to 
be  a  settled  rule  of  property  in  the 
great  mining  regions  of  the  com- 
monwealth, in  the  case  of  Webber  v. 
Vogel,  189  Pa.  156,  42  AtL  4.  Both 
of  the  above  cited  cases  are  quoted 
with  approval  and  followed  in  the 
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opinfon  of  this  court  by  present 
Chief  Justice  Brown  in  New  York 
&  P.  Coal  Co.  V.  Hillside  Coal  &  I. 
Co.  225  Pa.  211,  214,  74  Atl.  27, 
and  it  is  there  held  tiiat  "a  lessee 
of  coal  cannot  be  charged  for  rental 
for  the  use  of  gangways  on  the 
demised  premises  in  transporting 
coal  from  other  properties." 

The  rule  stated  by  our  brother 
Potter  in  delivering  the  opinion  of 
this  court  in  Weisfield  v.  Beale, 
231  Pa.  39,  43,  79  Atl.  879,  that, 
'Vhen  the  defendant  bought  the 
coal  in  the  Donley  tract,  he  took  a 
fee-simple  estate  in  the  coal,  and,  so 
long  as  that  estate  existed,  he  could 
haul  tnrough  the  gangways  coal 
from  other  land.  In  so  doing  he 
was  using  his  own  property," — is 
apnt'cable  here. 

While  a  tract  that  is  in  open  work- 
able condition  is  being  mined,  the 
fact  that  there  may  be  a  temporary 
suspension  of  operations  therein  will 
-^nm  of  not     deprive     the 

•n.prn.ioa  •t  mittc  owuer  of  the 
"'"'"*•  right    to    use    the 

driveways  for  transportation  of 
other  coal,  where  he  is  acting  in 
good  faith  and  mining  in  the  custom- 
ary manner.  We  do  not  understand 
the  language  of  the  opinion  in  Web- 
ber V.  Vogel,  supra,  to  limit  such 
right  of  transportation  to  the  precise 
time  that  coal  is  being  mined  on  the 
tract  in  question.  Of  course,  defend- 
ant's right  in  plaintiiTs  farm  will 
terminate  as  soon  as  the  mineable 
coal  therein  has  been  removed ;  and 
the  right  in  the  upper  vein  will  cease 
when  all  of  such  coal  has  been  taken 
therefrom.  The  usual  and  practical 
way  of  mining  such  coal  is  in  a  block 
of  1,000  acres  or  more,  and  operat- 
ing it  as  one  mine,  as  defendant  did 
here, —  in  which  case  it  would  not 
seem  practical  to  follow  first  mining 
by  second  mining  in  each  separate 
farm.  In  fact,  that  method  would 
defeat  the  plan  for  general  mining 
of  the  block.  Defendant  is  in  pos- 
session of  the  unmined  coal  bought 
from  plaintiff,  and  of  the  space 
made  by  first  mining,  and  may 
rightfully  use  the  space  in  removing 
the  balance  of  such  coal;  and  why 
16  A.L.B.— «o. 


not  in  the  transportation  of  other 
coal?  The  coal  in  the  ribs  was  not 
forfeited  because  left  for  a  time  to 
support  the  surface.  In  fact,  the 
chancellor  properly  finds  there  was 
no  abandonment.  Since  the  balance 
of  the  coal  and  the  right  to  remove  it 
belong  to  defendant,  as  well  as  the 
space  made  by  first  mining,  the 
mere  fact  that  the  removal  of  the 
ribs  has  been  temporarily  deferred 
to  facilitate  the  general  mming  oper- 
ation will  not  defeat  defendant's 
right  to  use  such  space  for  the  trans- 
portation of  other  coal.  Neither 
the  coal  nor  the  space  reverts  to 
plaintiff  because  of  such  temporary 
suspension  of  mining.  The  deed 
gives  defendant  the  coal,  without 
any  restriction  as  to  the  time  when 
it  shall  be  mined ;  so  there  is  nothing 
upon  which  to  base  any  claim  of 
reversion.  While  we  do  not  rule 
the  case  upon  findings  based  on 
parol  evidence,  yet  the  chancellor 
finds  in  effect  that  plaintiff  sold  his 
coal  to  defendant  with  the  under- 
standing that  it  was  to  be  used  as 
the  key  to  reach  the  coal  lying  be- 
yond, and,  because  of  that  fact, 
received  a  consideration  largely  in 
excess  of  that  paid  his  neighbors, 
and  knew  that  defendant  intended 
to  mine  the  whole  block  as  one  prop- 
erty. Defendant  has  no  perpetual 
right  of  way  through  plaintiff's 
land;  its  right  will  cease  when  the 
coal  therein  is  exhausted  or  aban- 
doned. But  the  coal  is  not  yet  ex- 
hausted, and  it  is  clear  that  there 
has  been  no  ab:indonment.  The 
rule  sustaining  the  right  of  trans- 
portation through  an  open  mine 
seems  to  be  supported  by  the  weight 
of  authority  in  other  jurisdictions. 
See  Schobert  v.  Pittsburg  Coal  & 
Min.  Co.  254  IlL  474,  40  L.R.A. 
(N.S.)  826,  98  N.  E.  945,  Ann.  Cas. 
1913B,  1104.  In  a  note  to  that  case, 
in  40  L.R.A.(N.S.)  826,  it  is  stated 
that  "it  is  generally  held  that  a 
grantee  of  coal  in  place,  with  license 
to  mine  and  remove  it,  in  the  ab- 
sense  of  express  stipulation,  may,  at 
any  time  before  the  coal  is  all  re- 
moved, use  the  passages  opened  for 
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its  removal  for  the  transportation 
of  coal  from  his  adjoining  lands." 

The  rule  is  different  in  the  case 
of  a  right  of  way  upon  the  surface 
of  land,  which  is  incorporeal  and  can 
be  used  only  for  the  purpose  speci- 
fied in  the  grant.  Weisfield  v.  Beale, 
supra;  Webber  v.  Vogel,  159  Pa. 
235, 28  Atl.  226 ;  Farrar  v.  Pittsburg 
&  E.  Coal  Co.  28  Pa.  Super.  Ct.  280. 
That  there  was  no  abandonment 
here,  see  Sorg  v.  Frederick,  255  Pa. 
617,  100  Atl.  481;  Huss  v.  Jacobs, 
210  Pa.  145,  59  Atl.  991 ;  Youngman 
V.  Linn,  62  Pa.  413, 2  Mor.  Min.  Rep. 
443. 

Our  conclusion,  as  above  stated, 
being  fatal  to  plaintiff's  case,  we 
deem  it  unnecessary  to  consider  in 
detail  the  several  assignments  of 
error  or  the  other  questions  pre- 
sented in  the  record. 

The  assignments  of  error  are 
overruled,  and  the  appeal  is  dis- 
missed, at  the  costs  of  appellant. 


MOTS. 


WteTEKMAN  ▼.  PENNSYLVANU  SALT 

Mfq.  Ck).  (reported  herewith)  ante, 
943,  is  illustrative  of  those  cases 
which  support  the  greneral  rule,  that  a 
lessee  or  grantor  of  minerals  in  place, 
with  the  right  to  mine  and  remove,  in 
the  absence  of  express  stipulation  to 
the  contrary,  may,  in  conjunction  with 
such  removal,  use  the  passages  opened 
therefor,  for  the  transportation  of 
minerals  from  adjoining  lands.  And 
as  shown  in  the  annotation  following 
Clayborn  v.  Camilla  Red  Ash  Coal 
Co.  (reported  herewith)  post,  957, 
which  treats  the  general  question  of 
the  right  of  the  owner  of  the  title  to, 
or  an  interest  in,  minerals  in  place 
under  one  tract,  to  use  the  passages 
therein  for  transporting  minerals 
taken  from  another  tract. — it  also  in- 
dicates some  of  the  limitation  with 
which  the  general  rule  is  surrounded. 


W.  F.  CLAYBORN  et  al.,  Appts., 

V. 

CAMILLA  RED  ASH  COAL  COMPANY  et  al. 

Virginia  Supreme  Court  of  Appeal*  — If  ovember  18,  1920. 
(128  Va.  383,  105  S.  E.  117.) 

Mines  —  light  to  use  passage  for  benefit  of  adjoining  tracts. 

1.  A  grantee  of  coal  in  place  has  no  right  to  use  the  space  left,  after 
its  removal  to  the  subjacent  stratum,  for  the  transportation  of  coal  from 
adjacent  tracts. 

[See  note  on  this  question  beginning  on  page  957.] 
Injunction  —  against  use  of  tunnel  in     of  the  nature  and  circumstances  of  the 


mine. 

2.  Injunction  lies  to  prevent  the  un- 
authorized use  of  a  tunnel  through  his 
mine  by  the  owner  of  coal  in  place  to 
transport  mineral  from  an  adjoining 
tract,  although  no  substantial  pecuni- 
ary injury  is  done  by  such  use. 

—  when  granted. 

3.  The  granting  of  a  writ  of  injunc- 
tion rests  in  sound  judicial  discretion 
to  be  exercised  upon  a  consideration 


case. 

[See  14  R,  C.  L.  307.] 
—  use  of  surface  as  pass  way. 

4.  A  landowner  who  has  granted  the 
coal  in  place  beneath  its  surface  is  en- 
titled to  enjoin  the  grantee  from  using 
the  surface  of  the  land  to  convey  men 
and  animals  from  mine  openings  on 
lands  lying  on  either  side  of  his  tract, 
for  the  mining  of  such  adjoining  tracts, 
although  no  increased  injuiy  is  done  t» 
his  property  by  such  U8«l 


(Prentls,  J.,  dissents.) 
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Appeal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  RusseH 
County  dismissing  a  bill  filed  to  enjoin  defendants  from  trespassing  on 
certain  land,  and  for  an  accounting.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  G.  R  Johnson,  S.  H.  Suther-  Defendants  own  a  corporeal  freehold 
land,  and  George  C.  Sutherland,  for     estate  in  the  coal  on  the  Helton  tract. 


appellants : 

Conceding  that  under  the  deed  from 
William  Hess  to  Fuller,  dated  January 
1,  1890,  about  75  acres  of  coal  with 
the  privilege  to  remove  the  same  passed, 
the  right  to  an  injunction  is  clear. 

Kennedy  v.  Maness,  138  N.  C.  36,  50 
S.  E.  460;  Hoard  v.  Huntington  &  B. 
S.  R,  Co.  69  W.  Va.  91,  53  S.  E.  278, 
8  Ann.  Cas.  929;  Steelman  v.  Laiferty, 
112  Va.  494,  71  S.  E.  624;  Glover  v. 
Newsome,  132  Ga.  796.  65  S.  E.  64; 
Archibald  v.  Davis,  60  N.  C.  (5  Jones, 
L.)  323;  Virginia  Iron,  Coal  &  Coke 
•Co.  V.  Crane's  Nest  Coal  &  Coke  Co. 
102  Va.  405,  46  S.  E.  393;  George  ▼. 
Bates,  90  Va.  839,  20  S.  E.  828;  Blake 
V.  Doherty,  5  Wheat  369,  5  L.  ed.  111. 

The  court  should  have  granted  the 
injunction,  not  only  against  acts  of 
trespass  on  the  outside,  but  against 
the  hauling  of  the  coal  through  and 
over  the  underground  passage,  through 
plaintiffs'  property. 

1  Minor,  Real  Prop.  S  61;  Goodtitle 
ex  dem.  Chester  v.  Alker,  1  Burr.  133, 
97  Eng.  Reprint,  231,  1  Ld.  Kenyon, 
427,  96  Eng.  Reprint,  1044,  17  Eng. 
Rul.  Cas.  649;  Butler  v.  Telephone  Co. 
Warren,  Real  Prop.  575;  High,  Inj.  4th 
ed.  §  697;  Lembeck  v.  Nye,  47  Ohio  St. 
836,  8  L.R.A.  578.  21  Am.  St.  Rep.  828, 
24  N.  E.  686;  Warren  Mills  v.  New 
Orleans  Seed  Co.  65  Miss.  391,  7  Am. 
St.  Rep.  671,  4  So.  298 ;  Hodges  v.  Sea- 
board &  R.  R.  Co.  88  Va.  653,  14  S.  E. 
880;  Manchester  Cotton  Mills  v.  Man- 
chester, 25  Gratt.  828;  Miller  v.  Wills, 
95  Va.  337,  28  S.  E.  337;  Callaway  v. 
Webster,  98  Va.  790,  37  S.  E.  276;  2 
Story,  Eq.  Jur.  §  926;  Sanderlin  v. 
Baxter,  76  Va.  299,  44  Am.  Rep.  165; 
Lemon  v.  Webb,  Warren,  Real  Prop. 
572;  Crane's  Nest  Coal  &  Coke  Co.  v. 
Virginia  Iron,  Coal  &  Coke  Co.  105  Va. 
785,  54  S.  E.  884. 

A  right  of  way  acquired  for  one  pur- 
pose cannot  be  used  for  another. 

Virginia  Hot  Springs  v.  Lowman, 
126  Va.  424,  101  S.  E.  328;  District  of 
Columbia  v.. Robinson,  180  U.  S.  92,  45 
L.  ed.  440,  21  Sup.  Ct  Rep.  283;  Elliott, 
Roads  &  Streets,  §  136;  Jones,  Ease- 
ments, §  291. 

Messrs.  Bird  &  Lively  and  Mc- 
Clangherty,  Scott,  &  Richardscm,  for 
appellees : 


Morison  v.  American  Asso.  110  Va. 
91,  65  S.  E.  469;  Virginia  Coal  &  Iron 
Co.  V.  Kelly,  93  Va.  332,  24  S.  E.  1020, 
18  Mor.  Min.  Rep.  395;  Lee  v.  Bum- 
gardner,  86  Va.  316, 10  S.  E.  8;  Graves, 
Real  Prop.  pp.  13,  14. 

The  granting  of  the  privilege  to  mine 
and  remove  this  coal  was  simply  ex- 
pressing that  which  the  law  would  have 
implied  as  necessarily  incident  to  the 
estate  granted;  for  a  grant  carries  with' 
it  whatever  may  be  necessary  to  the 
enjoyment  of  the  grant,  whether  speci- 
fied in  the  deed  or  not. 

Devlin,  Deeds,  §  863;  27  Cyc.  688;  18 
R.  C.  L.  1149;  Stonegsp  Colliery  Co. 
V.  Kelly,  115  Va.  390,  48  L.RJL(N.S.) 
883,  79  S.  E.  341. 

Until  all  of  the  coal  is  exhausted,  the 
owner  of  the  coal  is  the  absolute  owner 
of  the  entire  mine,  including  all  of  the 
chambers  from  which  the  coal  has  been 
removed  and  the  right  to  remove  or 
use  so  much  of  the  superimposed  and 
subjacent  strata  of  rock  as  may  be  re- 
quired for  the  full  and  proper  use  and 
enjoyment  of  the  estate  owned  in  the 
coal.  And  if  the  absolute  owner,  then, 
of  course,  he  has  the  right  to  use  such 
chambers  and  rock  strata  as  he  may 
wish,  so  long  as  he  does  not  injure  the 
owner  of  the  surface. 

18  R.  C.  L.  1149;  20  Am.  &  Eng.  Enc. 
Law,  774;  27  Cyc.  699;  3  Lindley, 
Mines,  3d  ed.  1914,  p.  2008.  §  813A; 
MacSwinney.  Mines,  pp.  67-69;  Lilli- 
bridge  v.  Lackawanna  Coal  Co.  143  Pa. 
293,  13  L.R.A.  627,  24  Am.  St.  Rep. 
544,  22  Atl.  1035,  17  Mor.  Min.  Rep. 
412;  Westerman  v.  Pennsylvania  Salt' 
Mfg.  Co.  260  Pa.  140,  ante,  943,  103  Atl, 
539;  Armstrong  v.  Maryland  Coal  Co. 
67  W.  Va.  689,  69  S.  E.  195;  Bagley 
V.  Republic  Iron  &  Steel  Co.  193  Ala. 
219,  69  So.  17;  Schobert  v.  Pittsburg 
Coal  &  Min.  Co.  264  111.  474,  40  L.R.A. 
(N.S.)  826,  98  N.  E.  946.  Ann.  Cas. 
1913B,  1104;  Consolidated  Coal  Co.  v. 
Schmisseur,  135  III.  371,  25  N.  E.  795; 
Moore  v.  Indian  Camp  Coal  Co.  76  Ohio 
St  493,  80  N.  E.  6;  Madison  v.  Gar- 
field Coal  Co.  114  Iowa,  66,  86  N.  W. 
41,  21  Mor.  Min.  Rep.  358. 

Plaintiffs  are  not  entitled  to  an  in- 
junction to  restrain  alleged  surface 
trespasses. 

Deane  v.  Turner,  113  Va.  236,  74  S, 
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E.  165;  22  Cyc.  827;  14  R.  C.  L.  807; 
2  Pom.  Eq,  Jur.  §  816. 

Kelly,  P.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  brought 
by  the  appellants,  W.  F.  Claybom 
and  others,  against  the  appellee 
Camilla  Red  Ash  Coal  Company,  for 
an  injunction  and  accounting.  The 
decree  appealed  from  denied  the  re- 
lief sought. 

The  appellants  are  the  owners  in 
fee  of  a  tract  of  land  containing 
about  8  acres,  known  as  the  Helton 
tract,  except  tJie  coal  thereon,  which 
belongs  to  the  appellee  under  a  deed 
made  in  1887,  conveying  "all  the 
coal  on,  in,  or  under"  the  land, 
"with  the  right  to  mine  and  re- 
move" the  same.  Adjoining  this 
Helton  tract  on  the  west,  the  com- 
pany ovma  in  fee  a  tract  of  2| 
acres ;  and  adjoining  the  former  on 
the  east  the  company  owns  and  op- 
erates a  coal  lease  upon  what  is 
known  as  the  Burk  land.  On  the 
2f-acre  tract  the  company  has  a 
coal  tipple  and  a  mine  opening,  or 
drift  mouth,  at  a  point  which  for 
convenience  we  may  designate  as 
"A."  From  that  point  it  has  driven 
an  underground  haulway  which  ex- 
tends east  about  75  feet  through  the 
2J-acre  tract  to  the  line  of  the  Hel- 
ton land,  and  then  all  the  way 
through  the  latter  and  beyond  to  a 
second  drift  mouth  at  a  point  which 
we  may  designate  as  "B"  on  the 
Burk  land,  about  40  or  50  feet  be- 
yond the  east  line  of  the  Helton 
tract.  Thence  the  haulway  extends 
a  short  distance  in  a  northeasterly 
direction  over  the  surface  of  the 
Burk  tract  to  a  third  opening  or 
drift  mouth,  which  we.  may  desig- 
nate as  "C,"  and  from  the  latter  the 
coal  company  has  projected  and  ex- 
tended its  underground  mining  in 
such  way  as  that  it  is  now  bringing 
out  through  the  last-named  drift 
mouth  at  C,  coal  mined  from  both 
the  Burk  tract  and  the  Helton  tract, 
and  conveying  all  of  it  through  the 
Helton  tract  by  means  of  the  under- 
ground haulway  between  the  points 
A  and  B,  as  designated  above.  Un- 
til the  haulway  between  these  two 


points  was  completed,  the  Helton 
tract  was  mined  froth  entries  or 
rooms  leading  off  from  that  haid- 
way,  and  during  that  time  the  coal 
mined  from  the  Burk  tract  was 
brought  from  the  drift  mouth  at  C 
to  the  tipple  at  A  over  a  surface 
route  located  in  part  on  appellants' 
land,  and  used  over  that  land  under 
a  contract  pursuant  to  which  the  ap- 
pellants were  paid  the  sum  of  10 
cents  per  ton  for  all  coal  thus  trans- 
ported. After  the  underground 
haulway  reached  the  drift  mouth  at 
B,  however,  the  plan  of  operation 
was  changed,  and  since  then  the 
Helton  tract  has  been  mined  from 
the  east  side  through  entries  lead- 
ing off  from  the  haulway  extending 
back  from  the  drift  mouth  at  C  on* 
the  Burk  tract,  and  the  entire  out- 
put from  both  tracts  has  come 
through  the  Helton  haulway  to  the 
tipple  at  A.  The  evidence  is  con- 
flicting as  to  the  exact  proportion, 
but  it  is  conceded  that  the  company 
is  taking  considerably  more  coal 
from  the  Burk  tract  than  from  the 
Helton  tract.  All  of  the  coal  has 
been  taken  out  of  the  haulway  be- 
tween A  and  B  from  the  upper  to 
the  lower  side  of  the  seam,  and  in 
addition  thereto  some  of  the  under- 
lying stone  has  been  removed,  so 
that  the  track  through  the  mine  is 
resting  upon  the  substratum,  and 
not  upon  any  part  of  the  coal  vein. 

Considerable  attention  was  given 
in  the  argument  to  the  change  in  the 
manner  of  mining  the  Helton  tract, 
the  company  contending  that  the 
change  was  made  because  the  dip  of 
the  coal  seam  makes  it  best  to  mine 
the  property  from  the  east  side,  and 
the  appellants,  on  the  other  hand, 
contending  that  the  real  reason  for 
the  change  was  to  afford  a  plausible 
pretext  for  hauling  the  coal  from 
the  Burk  land  through  the  main 
haulway.  In  our  view  of  the  case, 
however,  this  question  is  not  one  of 
controlling  importance.  It  does  not 
affect  the  legal  rights  of  the  parties. 
It  might,  in  some  cases,  be  entitled 
to  consideration  in  determining 
whetiier  equity  should  grant  or  re- 
fuse an  injunction. 
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The  accompanying  sketch  is  not 
drawn  to  scale,  nor  does  it  purport 
to  show  the  comparative  acreage  of 
the  tracts,  nor  the  exact  bearings 
and  distances,  but  it  will  serve  to 
accurately  illustrate  the  situation. 


When  the  company  completed  the 
haulway  from  A  to  B,  and  began  to 
haul  coal  from  the  Burk  land 
through  the  Helton  tunnel,  the  ap- 
pellants protested,  claiming  that  the 
company  had  no  right  to  i\se  the 
tunnel  for  any  purpose  except  such 
as  was  connected  with  the  mining 
of  coal  on  that  tract.  The  company 
disregarded  the  protest,  and  this 
suit  followed. 

The  question  thus  arising  is  full 
of  interest  and  importance.  It  is 
new  in  Virginia,  but  has  been  fre- 
quently passed  upon  under  varying 
facts  and  circumstances  in  cases 
arising  in  England  and  in  this  coun- 
try. The  prevailing,  if  not  wholly 
unbroken,  current  of  authority,  sup- 
ports the  general  proposition  that  a 
grantee  of  coal  in  place  is  the  ovrn- 
er,  not  of  an  incorporeal  right  to 
mine  and  remove,  but  of  a  corporeal 
freehold  estate  in  the  coal,  includ- 
ing the  shell  or  containing  chamber, 
and  that  as  such  owner  he  has  the 


absolute  right,  until  all  of  the  coal 
"has  been  exhausted,  to  use  the  pas- 
■sages  opened  for  its  removal  for  any 
and  all  purposes  whatsoever,  in- 
cluding in  particular  the  transpor- 
tation of  coal  from  adjacent  lands, 
80  long  as  he  operates  and  uses  the 
passages  with  due  regard  to  the 
rights  of  the  surface  owner.  See 
MacSwinney,  Mines,  67;  2  Snyder, 
Mines,  §  1010,  p.  853;  18  R.  C.  L. 
1149,  20  Am.  &  Eng.  Enc.  Law.  2d 
ed.  774:  27  Cyc.  699;  3  Lindley^ 
Mines,  3d  ed.  p.  2008,  §  813a ;  Proud 
V.  Bates,  34  L.  J.  Ch.  N.  S.  406,  6 
New  Reports,  92^  11  Jur.  N.  S.  441, 
13  L.  T.  N.  S.  61, 15  Mor.  Min.  Rep. 
227 ;  Hamilton  v.  Graham,  L.  R.  2  H. 
L.  Sc.  App.  Cas.  166 ;  Lillibridge  v. 
Lackawanna  Coal  Co.  143  Pa.  293, 
13  L.R.A.  627.  24  Am.  St.  Rep.  544, 
22  Atl.  1035, 17  Mor.  Min.  Rep.  412; 
Westerman  v.  Pennsylvania  Salt 
Mfg.  Co.  260  Pa.  140,  ante.  943, 
103  Atl.  539;  Armstrong  v.  Mary- 
land Coal  Co.  67  W.  Va.  589.  69  S. 
E.  195;  Bagley  v.  Republic  Iron  & 
Steel  Co.  193  Ala.  219,  69  So.  17; 
Schobert  v.  Pittsburg  Coal  &  Min. 
Co.  254  HI.  474,  40  L.R.A.(N.S.) 
826.  98  N.  E.  945,  Ann.  Cas.  1913B, 
1104;  Moore  v.  Indian  Camp  Coal 
Co.  75  Ohio  St.  493,  80  N.  E.  6; 
Madison  v.  Garfield  Coal  Co.  114 
Iowa,  56,  86  N.  W.  41,  21  Mor.  Min. 
Rep.  358. 

We  are  unable  to  follow  to  their 
full  extent  the  authorities  upon  this 
question,  notwithstanding  their  high 
source  and  formidable  array.  They 
seem  to  us  unsatisfactory  and  illog- 
ical in  themselves,  and  at  variance 
with  fundamental  legal  principles. 
In  taking  this  position,  we  are  not 
unmindful  of  the  credit  which  ought 
to  be  given  to  a  long  line  of  judicial 
precedent,  and  have  broken  away 
from  it  in  this  case  with  reluctance 
and  after  much  deliberation.  The 
question,  however,  as  already  indi- 
cated, is  an  open  one  in  Virginia. 
No  rule  of  property  can  be  said  to 
have  arisen  in  this  state  upon  the 
subject.  With  particular  reference 
to  the  case  in  hand,  it  cannot  even 
be  argued  that  the  grantee  of  the 
coal  may  have  contracted  upon  tiie 
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faith  of  the  line  of  decisions  in  oth- 
er American  states,  for  the  coal  on 
the  Helton  tract  was  severed  by  a. 
deed  made  in  1887  to  the  coal  com- 
pany's predecessor  in  title,  and  that 
was  prior  to  any  adjudication  on 
the  subject  in  this  country.  The 
older  cases  of  Consolidated  Coal  Co. 
V.  Schmisseur,  135  III.  371,  25  N.  E. 
795,  and  Genet  v.  Delaware  &  H. 
Canal  Co.  122  N.  Y.  605,  25  N.  E. 
922,  sometimes  cited  for  the  prop- 
osition, are  not  in  point.  The  for- 
mer did  not  pass  upon  the  legal 
rights  of  the  parties,  but  merely 
held  that  under  the  terms  of  the 
deed  for  the  coal,  and  under  the 
peculiar  facts  of  the  case,  a  court  of 
equity  ought  not  to  enjoin  the 
grantee  of  the  coal  on  a  certain 
tiact  of  land  from  using  the  entries 
and  shaft  on  that  track  for  the 
transportation  of  coal  from  adja- 
cent lands.  The  latter  (the  New 
York  case)  involved  a  contract 
which  expressly  conferred  on  the 
mine  owner  the  right  here  in  ques- 
tion. 

We  are  therefore  not  bound  by 
precedent  in  this  case,  and  are  at 
liberty  to  follow  the  view  which 
seems  to  us  most  in  accord  with 
right  and  justice  and  with  the  legal 
principles  applicable  to  the  ques- 
tion. 

Undoubtedly  the  grantee  of  coal 
in  place  owns  a  corporeal  heredita- 
ment; but  all  the  American  author- 
ities agree  that  the  right  of  the 
grantee  to  use  the  space  left  by  the 
removal  of  coal  terminates  and  the 
space  reverts  to  the  grantor  when 
the  coal  has  been  exhausted.  If,  as 
contended,  the  conveyance  of  the 
coal  carries  with  it  the  stratum 
above  and  below  the  coal, — ^the  con- 
taining chamber, — why  should  the 
ownership  of  the  space  terminate  as 
soon  as  all  of  the  coal  on  the  tract 
has  been  mined?  We  think  the  true 
and  rational  view  is  that  the  revert- 
er takes  place  because  the  grantee 
has  never  at  any  time  had  a  corpo- 
real estate  in  the  containing  walls, 
and  that  the  conveyance  carries  the 
estate  in  the  coal  only,  with  the 
necessary  incidental  easement  to  use 


the  containing  walls  for  support 
and  for  the  purpose  of  getting  it 
out,  just  as  it  carries  the  right  to 
sink  a  shaft  or  drive  an  opening, 
when  necessary,  upon  and  tiirough 
the  surface,  to  reach  and  remove  tilie 
coal.  We  are  unable  to  see  any  sub- 
stantial difference  between  the  use 
of  a  mine  track  in  the  mine,  which 
rests  upon  the  stratum  or  earth  be- 
low the  coal,  and  a  tramway  outside 
of  the  mine  resting  upon  the  sur- 
face. The  right  to  use  both,  if  both 
ar»  reasonably  necessary,  when  not 
expressly  granted,  is  always  im- 
plied in  the  deed  for  the  coal ;  and 
yet  the  unmistakable  result  of  the 
authorities,  including  those  which 
hold  that  the  tracks  in  the  mines 
may  be  used  to  haul  coal  from  ad- 
joining lands,  is  that  mining  opera- 
tions on  the  surface  must  be  con- 
fined to  the  coal  on  the  particular 
tract. 

We  shall  not  undertake  a  com- 
plete review  of  the  authorities  in 
support  of  the  generally  accepted 
doctrine.  It  would  seem  sufficient 
to  say  of  them  in  general  that  they 
are  right  if  the  first  and  leading 
American  case  was  right,  and  that 
they  are  wrong  if  that  case  was 
wrong,  because,  in  the  main,  all  the 
others  have  simply  followed,  with 
more  or  less  elaboration,  the  prin- 
ciples laid  down  in  that  case.  We 
refer  to  the  case  of  Lillibridge  v. 
Lackawanna  Coal  Co.  143  Pa.  293, 
13  L.B.A.  627,  24  Am.  St.  Bep.  544, 
22  Atl.  1035,  17  Mor.  Min.  Rep.  412. 
The  observations  in  the  majority 
opinion  in  that  case  (three  of  the 
seven  judges  dissenting)  go  to  the 
full  length  contended  for  by  the  coal 
company  in  the  controversy  before 
us ;  but  the  Pennsylvania  court,  evi- 
dently not  satisfied  wil^  the  ulti- 
mate and  necessary  result  of  its 
discussion,  adds  this  significant  sav- 
ing clause:  "There  is  no  averment 
in  the  bill  that  all  the  coal  in  the 
vein  has  been  taken  out,  or  that  the 
tunnel  is  opened  on  the  bed  rock 
underneath  the  vein;  on  the  con- 
trary, it  is  alleged  that  the  tunnel 
has  been  cut  through  the  coal,  by 
which  we  understand  it  is  in  the 
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which  was  bought  by  the  defend- 
ant" 

It  thus  appears  that  the  court  in 
that  case  was  not  dealing  with  the 
usual  and  ordinary  case,  but  with 
one  in  which  the  owner  of  the  coal, 
instead  of  invading  the  underlying 
stratum,  had  cut  a  tunnel  in  such  a 
way  as  that  there  was  coal  above 
and  coal  below, — in  other  words, 
had  simply  cut  a  hole  through  his 
own  property, — a  distinction  which 
renders  most  of  the  opinion  obiter 
dictum.  Not  one  of  the  cases,  so 
far  as  we  have  observed,  which  have 
followed  this  Pennsylvania  case, 
has  adverted  to  this  distinguishing 
feature  of  the  decision.  We  have 
mentioned  it,  not  so  much  because  it 
may  have  justified  the  result  in  that 
particular  case,  but  because  it  in- 
dicates that  the  court  itself  recog- 
nized the  inherent  weakness  in  the 
proposition  that  when  a  man  buys 
coal  with  the  right  to  remove  it,  he 
becomes  the  owner  of  something 
which  he  does  not  buy.  We  may 
add  that  at  least  some  of  the  Eng- 
lish authorities  cited  and  relied  on 
in  the  Lillibridge  Case  appear  to 
have  involved  tunnels  which  could 
very  well  have  been  regarded  as  ex- 
clusively supported  underneath  by 
minerals  owned  by  the  grantees. 

Again,  in  the  course  of  the  opin- 
ion in  the  Lillibridge  Case,  the  court 
uses  this  language:  "Under  all 
the  decisions,  the  coal  in  place  was 
absolutely  owned  in  fee  simple  by 
the  defendant.  In  a  state  of  na- 
ture, the  coal  necessarily  occupied 
space.  How  could  the  defendant 
own  the  coal  absolutely  and  in  fee 
simple,  and  not  own  the  space  it 
occupied?  Or  how  is  it  possible  to 
conceive  of  such  a  thing  as  the  own- 
ership of  the  space  independently  of 
the  coal?" 

It  seems  to  us  that  a  more  per- 
tinent and  convincing  question 
would  have  been  this:  If  the  de- 
fendant owned  both  the  coal  and  the 
space,  why  did  his  right  to  the  space 
terminate  immediately  when  the 
coal  was  removed?  A  somewhat 
similar  situation  arises  when  one 
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He  gets  the 
tree  as  a  part  of  the  real  estate, 
with  an  easement  for  support  and 
removal,  but  he  does  not  acquire 
any  corporeal  right  in  the  soil  or  in 
the  space  which  the  tree  occupies. 
It  seems  to  us  that  the  true  and 
perfectly  patent  principle  is  that 
when  a  man  buys  coal,  whether  he 
stipulates  for  the  privilege  of  tak- 
ing it  out  or  not,  he  simply  gets  the 
coal,  with  the  right  to  remove  it. 
The  coal  is  his  property.  As.  to  that 
he  has  a  corporeal  estate  just  as  he 
has  in  standing  timber.  Coal  and 
timber  become  personal  property  as 
soon  as  they  are  severed.  The  right 
to  mine  and  remove  is  an  incorpo- 
real hereditament,  an  easement  ex- 
pressed in  or  incident  to  the  grant 
of  the  fee,  and  in  the  exercise  of 
this  easement  the  grantee  has  no 
more  right  to  put  an  additional 
burden  upon  the  servient  estate 
than  he  would  have 
to  haul  timber  from 
an  adjoining  tract 
over  a  tract  upon 
which  he  had  bought  the  timber 
with  the  right  of  removal  It  is  on- 
ly fair  to  say  that  this  view  is 
directly  challenged  and  rejected  in 
the  Pennsylvania  case  under  consid- 
eration. The  vital  difference  be- 
tween the  doctrine  of  that  case  and 
the  conclusion  we  have  reached  is 
tiiat  the  Pennsylvania  case  assumed 
that  the  conveyance  of  coal  carries  a 
corporeal  interest  in  the  walls  con- 
taining the  coal,  as  well  as  in  the 
coal  itself,  whereas  under  our  view 
this  assumption  is  not  warranted, 
and  the  conveyance  carries  a  corpo- 
real interest  in  the  coal  only,  with 
an  easement  in  the  walls  for  support 
and  removal. 

The  reasoning  of  the  Pennsyl- 
vania court  in  the  later  case  of 
Chartiers  Block  Coal  Co.  v.  Mellon, 
152  Pa.  286,  18  L.R.A.  702,  34  Am. 
St.  Rep.  645,  25  Atl.  697,  cannot,  in 
our  judgment,  be  reconciled  with 
the  rule  apparently  approved, 
though,  as  shown  above,  not  actual- 
ly involved  in  the  decision,  in  the 
Lillibridge  Case.  In  the  Mellon 
Case,  dealing  with  the  right  of  the 
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surface  owner  to  sink  a  shaft 
through  an  entry  in  coal  owned  by 
another  to  reach  a  deposit  of  oil  be- 
low, it  was  held  that  when  the  sur- 
face owner  has  conveyed  the  coal 
under  his  land,  his  le^l  right  of  ac- 
cess to  the  strata  underlying  the 
coal  is  clear;  that  the  grantee  of 
the  coal  owns  nothing  but  the  coal 
and  the  right  of  access  thereto  and 
removal  thereof;  that  when  all  the 
coal  is  removed  the  estate  therein 
ends  and  the  space  occupied  reverts 
to  the  grantor  by  operation  of  law ; 
and  that  the  grant  of  the  coal  does 
not  convey  any  interest  in  the  strata 
underlying  it.  The  court  in  that 
case,  per  Paxson,  Ch.  J.,  said: 
^'The  grantee  of  the  coal  owns  the 
coal,  but  nothing  else,  save  the  right 
of  access  to  it  and  the  right  to  take 
it  away.  Practically  considered, 
the  grant  of  the  coal  is  the  grant  of 
a  right  to  remove  it.  This  right  is 
sometimes  limited  in  point  of  time; 
in  others,  it  is  without  limit.  In 
either  event  it  is  the  grant  of  an 
estate  determinable  upon  the  re- 
moval of  the  coal.  It  is,  moreover, 
a  grant  of  an  estate  which  owes  a 
servitude  of  support  to  the  surface. 
When  the  coal  is  all  removed  the 
estate  ends,  for  the  plain  reason 
that  the  subject  of  it  has  been  car- 
ried away.  The  space  it  occupied 
reverts  to  the  grantor  by  operation 
of  law.  It  needs  no  reservation  in 
the  deed,  because  it  was  never 
granted.  The  grantee  has  the  right 
to  use  and  occupy  it  while  engaged 
in  the  removal  of  the  coal,  for  the 
reason  that  such  use  is  essential  to 
the  enjoyment  of  the  grant.  It  can- 
not be  seriously  contended  that  aft- 
er the  coal  is  removed  the  owner  of 
the  surface  may  not  utilize  the 
space  it  had  occupied  for  his  own 
purposes,  either  for  shafts  or  wells, 
to  reach  the  underlying  strata.  The 
most  that  can  be  claimed  is  that, 
pending  the  removal,  his  right  of 
access  to  the  lower  strata  is  sus- 
pended. The  position  that  the  own- 
er of  the  coal  is  also  the  owner  of 
the  hole  from  which  it  has  been  re- 
moved, and  may  forever  prevent  the 
surface  owner  from  reaching  under- 


\ying  strata,  has  no  authority  in 
reason,  nor  do  I  think  in  law." 

In  the  still  later  Pennsylvania 
case  of  Webber  v.  Vogel,  159  Pa. 
235,  28  Atl.  226,  the  court  heM  that 
the  grantee  of  tiie  coal,  with  the 
right  of  way  for  mining  and  remov- 
ing it,  had  no  right  to  haul  coal 
from  adjoining  lands  through  an 
open  entry  or  pit  on  the  granted 
premises.  The  opinion  does  not 
mention  the  Lillibridge  Case,  but 
the  decision  is  in  apparent  conflict 
therewith.  Upon  a  later  appeal  of 
the  Webber  Case.  189  Pa.  156.  42 
Atl.  4,  19  Mor.  Min.  Rep.  639,  the 
court  undertook,  with  limited  suc- 
cess, as  it  seems  to  us,  to  reconcile 
the  former  decision  with  the  Lilli- 
bridge Case,  on  the  ground  that  the 
former  was  dealing  principally  with 
surface  rights,  while  the  latter  was 
dealing  with  the  right  to  transport 
coal  from  other  lands,  not  over  the 
surface,  but  through  underground 
passages — a  distinction  for  which 
we  think  there  is  no  logical  founda>- 
tjon. 

Another  evidence  of  the  incon- 
sistency and  the  danger  of  the  rule 
approved  in  the  Lillibridge  Case  is 
found  in  the  discussion  of  the  ques- 
tion on  the  second  appeal  of  the 
Webber  Case,  189  Pa.  156,  where 
the  court  stated  that  the  right  to 
transport  coal  from  adjoining  lands 
exists  only  so  long  as  the  coal  on  the 
particular  tract  in  question  is  being 
mined  in  good  faith,  and  that  it 
would  be  a  perversion  of  the  inten- 
tion of  the  parties  to  use  such  pas- 
sageways merely  and  only  for  the 
purpose  of  reaching  other  coal,  and, 
besides,  that  such  use  would  be  a 
continual  menace  to  the  stability  of 
the  surface.  This  qualification  of  the 
doctrine  seems  to  us  not  only  illog- 
ical, but  inherently  incapable  of  any 
practical  administration.  There  is 
no  safe  or  sound  middle  ground. 
The  instant  case  affords  a  ready  il- 
lustration of  this  statement.  The 
Camilla  Coal  Company  either  owns 
in  fee  simple  the  substrata  under 
the  coal  on  the  Helton  tract,  or  else 
it  has  the  right  merely  to  use  it  to 
get  out  the  coal.    If  the  former,  it 
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can  use  the  substrata  for  any  pur- 
pose it  pleases;  if  the  latter,  it  can 
use  it  only  as  an  easement  in  con- 
nection with  mining  the  coal  on  that 
tract  But  even  if  there  were  any 
reasonable  basis  for  saying  that  its 
ownership  of  the  substrata  existed 
only  so  long  as  it  operated  the  mine 
on  the  Helton  tract  in  good  faith, 
how  is  the  question  of  such  good 
faith  to  be  reasonably  and  fairly  de- 
termined? It  is  mining  a  part  of 
the  Helton  tract  to-day,  but  is  tak- 
ing the  greater  part  of  its  coal  from 
the  adjoining  tract.  Is  it  doing  this 
sort  of  mining  in  good  faith,  or  is 
it  the  plan  to  so  operate  the  Helton 
mine  as  that  there  will  always  be 
some  coal  unmined  on  that  tract  so 
long  as  it  may  desire  to  bring  coal 
from  other  tracts?  How  is  the 
question  to  be  fairly  and  safely  an- 
swered ? 

In  this  connection  it  seems  appro- 
priate to  refer  briefly  to  the  West 
Virginia  case  of  Armstrong  v. 
Marylnnd  Coal  Co.  67  W.  Va.  589, 
69  S.  E.  195,  cited  and  relied  upon 
by  the  appellee.  The  main  question 
at  issue  here  came  up  ratiier  in- 
directly and  remotely  in  that  case, 
but.  in  so  far  as  it  was  deilt  with 
at  all,  the  opinion,  like  all  others  in 
Amenca  on  the  subject,  purported 
to  follow  the  Pennsylvania  deci- 
sions. A  significant  suggestion  is 
found  in  the  opinion,  however,  and 
one  entirely  inconsistent  with  the 
second  Webber  Case,  in  which  the 
West  Virginia  court  (67  W.  Va. 
608)  seems  to  hold  that  the  grantee, 
after  the  coal  has  been  practically 
exhausted  in  the  particular  tract, 
may  extend  his  ownership  of  the 
haulways  therein  for  an  indefinite 
period  for  the  purpose  of  transport- 
ing coal  from  other  lands,  merely 
"by  leaving  some  of  the  coal  un- 
mined until  the  coal  from  adjoining 
tracts  could  be  removed,  and  that, 
if  need  be,  a  few  pillars  could  be 
left  for  subjacent  support,  which 
would  answer  all  the  requirements." 

The  case  of  Moore  v.  Indian 
Camn  Coal  Co.  75  Ohio  St  493,  80 
N.  B.  6,  expressly  declares  that, 
while  the  grantee  of  coal  in  place 


becomes  the  owner  of  a  fee-simple 
estate  therein,  such  estate  "is,  of 
course,  determinable  upon  the  ex- 
haustion of  the  mine,"  a  concession 
which,  as  we  have  already  pointed 
out  seems  to  us  to  carry  with  it  a 
refutation  of  the  conclusion  reached 
in  all  of  these  cases.  Furthermore, 
in  the  course  of  the  opinion,  the 
court  uses  this  argument:  "It  is 
evident  that,  if  the  mine  owner  is 
to  be  restricted  to  the  exact  .  .  . 
thickness  of  the  vein  of  mineral, 
with  no  right  to  remove  any  portion 
of  the  superimposed  strata  for  nec- 
essary headway  in  working  or  in 
making  the  mine  secure,  or  with  no 
right  to  use  or  remove  any  portion 
of  the  underljring  strata  for  drain- 
age, support  for  tramways,  and  the 
like,  the  grant  to  him  of  ownership 
in  the  mineral  would  be  of  little 
practical  value,  or  none  at  all." 

There  is  no  sort  of  occasion  for 
thus  attempting  to  award  to  the 
owner  of  the  mineral  a  corporeal  es- 
tate in  the  underlying  strata,  "for 
drainage,  supports  for  tramways, 
and  the  liVe,"  because  he  undoubted- 
ly has  the  right  of  drainage  and 
support  just  as  he  has  the  right  to 
use  the  surface  for  a  drift  mouth 
and  for  tramways,  not  as  a  part  of 
his  own  estate,  but  as  an  easement 
incident  to  its  reasonable  enjoy- 
ment. Nor  is  there,  as  we  see  it, 
any  occasion  for  the  following  com- 
ment of  the  court:  "It  is  therefoi^ 
illogical  and  inconsistent  and  would 
be  impracticable  and  unjust,  to  hold 
that,  as  fast  as  the  mineral  is  taken 
out  the  resulting  empty  space 
should  revert  to  the  owner  of  the 
upper  strata.  Such  a  narrow  and 
technical  interpretation  of  the  grant 
would  result  in  embarrassment  to 
the  mining  industry  which  would  be 
intolerable." 

It  is  not  contended  in  this  case, 
and  could  not  be  reasonably  con- 
tended in  any  case,  that  as  fast  as 
tlie  coal  is  taken  out  of  a  particular 
haulway  the  mine  owner  loses  his 
rights  therein.  Upon  the  contrary, 
it  is  conceded  in  this  case,  and 
would  have  to  be  conceded  in  every 
case,  that  reasonable  mining  rights 
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would  entitle  the  mine  owner  to  use 
all  of  the  spaces  left  by  him  for 
transporting  coal  from  other  parts 
of  the  same  tract  so  far  as  such 
spaces  were  reasonably  necessary 
for  that  purpose. 

When  a  surface  owner  conveys 
the  coal  on  his  land,  whether  or  not 
he  specifies,  as  was  done  in  this 
case,  that  the  grantee  shall  have  the 
right  to  mine  and  remove  the  same, 
he  knows  that  such  right  must  ex- 
ist if  the  grantee  is  to  get  any  ben- 
ffit  of  his  estate;  and  it  makes  no 
difference  whether  he  expressly 
grants  the  right  to  mine  and  remove 
the  coal  (if  only  these  general  terms 
are  used),  or  leaves  such  right  to  be 
implied  by  law;  but  when  nothing 
more  is  said  than  that  the  coal  is 
granted,  or  that  the  coal  is  granted 
with  the  right  to  mine  and  remove 
it,  nothing  but  the  coal  and  the 
right  to  remove  it  ought  to  be  un- 
derstood to  pass  by  the  deed.  If  the 
coal  owner  expects  more  in  connec- 
tion with  his  easement  for  removing 
the  coal,  he  ought  to  stipulate  for  it. 
Instead  of  applying  this  rule,  the 
courts  have  reversed  it,  and  have 
held  that  if  the  grantor  does  not  in- 
tend to  allow  an  easement  in  addi- 
tion to  that  which  is  granted  ex- 
pressly or  by  implication,  he  must 
stipulate  against  it.  If  the  deci- 
sions which  we  have  reviewed  are 
sound,  they  lead  necessarily  and  un- 
answerably to  the  conclusion  that 
in  the  instant  case,  so  long  as  any 
part  of  the  coal  remains  unmined  on 
the  Helton  tract,  the  coal  company 
may  not  only  haul  coal  from  the 
Burk  tract  and  from  any  other 
tract,  however  remote,  but  may 
also  haul  lumber  or  anything  else 
which  it  chooses  through  the  Helton 
tunnel,  for  the  simple  reason  that  it 
is  the  absolute  fee-simple  owner  of 
the  haulway. 

In  Schobert  v.  Pittsburg  Coal  & 
Min.  Co.  254  111.  474,  40  L.R.A. 
(N.S.)  826,  98  N.  E.  945,  Ann.  Cas. 
1913B,  1104,  the  court  rested  the 
opinion  upon  the  authority  of  the" 
cases  of  Consolidated  Coal  Co.  v. 
Schmisseur,  135  HI.  371,  25  N.  E. 
795,  and  Lillibridge  v.  Lackawanna 


Coal  Co.  143  Pa.  293, 13  L.R.A.  627, 
24  Am.  St.  Rep.  544,  22  Atl.  1035, 
17  Mor.  Min.  Rep.  412,— all  of 
which  have  been  commented  upon. 

Any  further  discussion  of  the 
authorities,  which  we  freely  admit 
are  numerous  and  practically  all  op- 
posed to  the  views  we  have  ex- 
pressed, would  amount  to  nothing 
more  than  a  useless  repetition  of 
what  has  already  been  said  in  the 
course  of  this  opinion.  We  repeat 
that  we  have  been  reluctant  to  de- 
part from  the  apparently  unbroken 
line  of  judicial  decision  upon  this 
important  question;  but  we  have 
been  unable  to  see  that  the  doctrine, 
thus  so  strongly  supported,  is  based 
upon  sound  legal  principles.  The 
opposing  decisions  perhaps  had 
their  genesis  in  considerations  of- 
expediency,  and  in  a  well-meant 
concession  to  the  convenience  and 
importance  of  the  coal-mining  in- 
dustry at  an  early  period  of  its  de- 
velopment. 

In  our  opinion  the  use  which  the 
coal  company  in  the  instant  case  is 
making  of  tiie  tunnel  through  the 
Helton  tract,  in  conveying  coal  from 
the  Burk  tract,  places  an  additional 
and  unlawful  burden  upon  the  estate 
of  the  appellants,  whidi  ought  to  be 
restrained.  It  is  said,  and  is  ap- 
parently  tine,  that  no  substantial 
pecuniary  damage  ,„,„„,„,,^ 
IS  bemg  done  to  the  »i«r"in«i  oa*  o« 
appellants  by  the  *""""  '"  ""-' 
use  of  the  tunnel.  The  same  might 
be  said  of  the  use  of  many  other 
rights  of  way.  A  landowner  might 
grant  a  right  of  way  through  his 
land  to  haul  timber  from  that  land, 
and  the  grantee  might  be  able  to 
bring  over  that  right  of  way  timber 
•from  an  adjoining  tract  witiiout  do- 
ing any  additional  damage,  and  yet 
nobody  would  question  the  right  of 
the  landowner  to  prohibit  and  en- 
join such  additional  use  of  the  way. 
The  violation  of  a  property  right  is 
a  legal  injury.  The  track  through 
the  Helton  tunnel  rests  upon  land 
owned  by  the  appellants.  The  coal 
company  has  the  ui^questioned  right 
to  use  that  tunnel  so  long  as  it  needs 
it  in  hauling  coal  from  the  residue 
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of  the  Helton  tract.  The  appellants 
have  never  challenged  that  right. 
The  use  of  it  for  any  other  purpose 
is  a  trespass,  and  the  continued  and 
daily  use  which  the  company  is  now 
makinsr  of  it  is  a  continued  tres- 
pass, for  which  the  only  adequate 
remedy  is  an  injunction.  1  High, 
Inj.  4th  ed.  §§  22,  692,  702,  702a;  4 
Words  &  Phrases,  pp.  3772  et  seq. ; 
2  Words  &  Phrases,  2d  series,  pp. 
1206  et  seq. 

The  writ  of  injunction  is  sum- 
mary and  extraordinaty,  and  does 
not  lie  ex  debito  justicise.  The 
^  granting  of  it  rests 
-^*- •"■*•*•  in  sound  judir-^al 
discretion,  to  be  exercised  upon  a 
consideration  of  the  nature  and  cir- 
cumstances of  the  case.  If  the  ap- 
pellants in  this  case  had  acquiesced 
in  the  tortious  acts  of  the  appellee 
until  the  latter  had  expended  large 
sums  of  money  which  would  be  lost 
in  consequence  o'f  a  belated  injunc- 
tion, or  if,  without  any  such  ac- 
quiescence, the  loss  entailed  upon  the 
appellee  would  be  excessively  out  of 
proportion  to  the  injury  suffered  by 
the  appellants,  or  a  serious  detri- 
ment to  the  public,  a  court  of  equity 
might  very  properly,  and  in  accord- 
ance with  recognized  practice,  deny 
the  injunction,  and  leave  the  parties 
to  settle  their  differences  in  a  court 
of  law.  If  the  deed  for  the  coal  had 
contained  an  express  negative  cov- 
enant against  the  use  of  the  haul- 
ways  for  any  other  purpose  than 
that  of  removing  the  coal  on  the 
Helton  tract,  then  perhaps  the  court 
could  not  consider  the  question  of 
comparative  inconvenience  or  dam- 
age, but  would  be  controlled  by  the 
express  limitations  in  the  deed. 
Where  the  negative  or  restrictive 
covenant  is  merely  implied,  howev- 
er, the  courts  have  more  latitude  of 
discretion.  See  1  High,  Inj.  4th  ed. 
§§  22,  1135;  Consolidated  Coal  Co. 
V.  Schmisseur,  supra;  Madison  v. 
Ducktown  Sulphur,  Copper  &  I.  Co. 
113  Tenn.  331,  83  S.  W.  658;  Cool- 
ey.  Torts,  Students'  ed.  p.  628. 

But  the  case  before  us  does  not 
warrant  a  refusal  of  the  injunction 
upon  any  of  the  exceptional  grounds 


above  mentioned.  The  appellee  was 
allowed  to  transport  coal  from  the 
Burk  tract  over  the  surface  of  the 
lands  owned  by  appellants,  upon 
terms  which  appear  to  have  been 
reasonable,  and  of  which  no  com- 
plaint is  made  in  the  record.  It  is 
true  that  appellee  is  mining  both 
tracts  now  as  a  unit,  but  this  was 
not  necessary,  and  the  grantor  of 
the  coal  on  the  Helton  tract  had 
nothing  to  do  with  making  up  that 
unit.  The  tracts  are  separate  and 
distinct,  and  each  is  susceptible  of  a 
separate  mining  operation.  If  it  be 
true  that  the  coal  on  the  Helton 
tract,  owing  to  the  dip  of  the  vein, 
can  best  be  mined  from  the  west 
side,  the  company  is  free  to  pursue 
that  course,  because  the  appellants 
do  not,  and  they  could  not  lawfully, 
question  the  right  to  bring  the  coal 
from  the  Helton  land  out  through 
the  Burk  tract  and  back  again 
through  the  main  haulway  in  the 
Helton  tract  to  the  tipple  at  A.  The 
right  to  handle  the  Burk  coal  the 
same  way,  however,  did  not  exist, 
was  promptly  challenged,  and  the 
challenge  was  disregarded.  It  is 
fairly  apparent  from  the  record 
that  the  company  could  have  ar- 
ranged with  the  appellants  to  use 
the  Helton  haulway  for  the  Burk 
coal  upon  reasonable  terms,  just  as 
had  theretofore  been  done  with  ref- 
erence to  a  surface  right  of  way 
from  the  Burk  tract  to  the  tipple. 
Under  these  circumstances,  we 
think  the  company  should  be  en- 
joined from  further  illegal  use  of 
the  haulway. 

There  is  another  branch  of  this 
case  which  may  be  briefly  disposed 
of.  It  is  conceded  that  the  coal 
company  is  now,  and  at  the  time  of 
the  institution  of  this  suit  was,  us- 
ing the  surface  of  the  Helton  tract 
as  a  travelway  for  its  men  and 
stock  in  going  from  the  tipple  at  A 
to  the  drift  mouth  at  C  for  the  pur- 
pose of  mining  coal  on  the  Burk 
tract.  Appellants  do  not  object  and 
have  never  objected  to  this,  or  any 
other  reasonable  use  of  the  surface 
of  the  Helton  land  in  connection 
with  mining  the  coal  thereon,  but 
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th^  do  object  to  such  use  in  so  far 
as  it  is  connected  with  the  mining 
on  the  Burk  tract,  and  have  asked 
to  have  the  same  restrained.  There 
was  some  conflict  in  the  evidence  as 
to  whether  the  company  had  ever 
been  notified  by  Hie  appellants  be- 
fore this  suit  was  brought  that  they 
must  not  use  the  surface  of  the 
Helton  tract  as  a  passageway  for 
men  and  stock  in  getting  from  the 
tunnel  to  the  opening  on  the  Burk 
tract  in  connection  with  the  mining 
thereon;  but,  whether  this  notice 
was  given  or  not  before  the  suit  was 
brought,  the  suit  itself  was  a  suffi- 
cient notice,  and  it  is  conceded  that 
the  company  has  since  that  time 
continued  to  use  the  surface  in  the 
manner  complained  of.  It  is  ar- 
gued, as  it  was  argued  with  refer- 
ence to  the  use  of  the  tunnel,  that 
the  appellants  are  not  being  dam- 
aged by  this  additional  use  of  the 
surface ;  but  whether  this  be  true  or 

not,  it  is  certainly 
S";.«  wV;r~  true  that  the  addi- 

tional  use  is  in  vi- 
olation of  appellants'  rights,  and  is 
a  continuing  trespass.  For  the  rea- 
sons already  stated,  the  appellants 
are  entitled  to  an  injunction  re- 
straining this  unlawful  use  of  the 
surface. 

The  decree  complained  of  will  be 
reversed,  and  this  court  will  enter 
an  order  enjoining  and  restraining 
the  coal  company  from  using  the 
tunnel  or  the  surface  of  the  Helton 
tract  for  any  other  purposes  than 
those  reasonably  necessary  in  con- 
nection with  the  mining  on  that 
tract,  and  the  cause  will  be  remand- 
ed to  the  lower  court  for  a  reference 
to  a  commissioner  to  ascertain  what 
damage,  if  any,  the  appellants  have 
sustained  by  reason  of  the  unlawful 
use  of  the  tunnel  and  the  surface  by 
the  company  in  connection  with  its 
operation  on  the  Burk  land. 

Burks,  J.,  absent. 

Prentis,  J.,  dissenting: 

I  cannot  agree  with  the  majority 
in  its  conclusions  in  this  case,  and, 
because  I  think  the  question  in- 
volved is  one  of  great  importance,  I 


think  that  dissent  should  be  ex- 
pressed. 

It  appears  from  the  majority 
opinion  that  its  conclusions  are  con- 
trary to  the  unbroken  current  of 
authority  in  England  and  in  this 
country.  I  therefore  think  that  the 
rule  should  be  considered  a  rule  of 
property,  because  doubtless  many 
leases  have  been  acquired  in  reli- 
ance upon  the  advice  of  counsel  as  to 
their  legal  effect.  I  also  think  that 
this  rule  is  based  upon  right  reason, 
both  because  the  supposed  injury  to 
tl.e  owner  of  the  surface  by  a  tunnel 
for  the  removal  of  the  coal  under 
his  land,  which  does  not  disturb  the 
surface,  is  usually  negligible,  as  well 
as  because  the  right  claimed  for  the 
coal  operator  should  be  considered 
as  an  incident  to  the  grant.  To  ex- 
press it  differently,  I  think  that  a 
coal  operation  should  be  considered 
as  a  unit.  The  seam  of  coal  f  req  uent- 
ly  lies  under  many  different  tracts 
of  land,  and  to  require  a  separate 
opening  or  tunnel  upon  each  tract 
of  land  for  the  removal  of  so  much 
of  the  seam  as  underlies  that  tract 
would  so  increase  the  expense  of 
mining  coal  as  to  depreciate  its 
value;  so  that  it  is  for  the  interest 
of  each  of  the  owners  of  the  sui-face, 
before  the  execution  of  his  lease, 
that  the  mine  be  operated  economi- 
cally, and  that  the  expense  of  mining 
the  whole  seam  be  reduced  to  the 
lowest  possible  amount.  I  think, 
therefore,  that  it  is  fair  to  assume 
that  the  owner  of  the  surface  has 
already  received  compensation  in 
the  price  he  has  received  for  his 
lease,  and  that  the  right  to  trans- 
port all  of  the  coal  in  the  seam  to 
the  mouth  of  the  mine  should  be 
considered  to  be  a  mere  incident  of 
the  grant,  and,  unless  some  special 
or  unforeseen  damage  appears,  an 
injunction  should  be  refused. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  March 
24,  1921: 

The  court,  having  maturely  con- 
sidered the  petition  for  rehearing 
in  this  case,  is  of  opinion  tiiat  the 
same  should  be  denied. 
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In  view  of  the  insistence  in  the 
petition  that  the  questions  involved 
in  this  case  ought  not  to  be  disposed 
of  without  the  consideration  of  the 
full  court,  we  deem  it  proper  to  add 
that  Judge  Burks,  the  only  member 


of  the  court  who  did  not  hear  the 
oral  argument,  participated  in  the 
consideration  and  decision  of  the 
case,  and  concurs  in  the  majority 
opinion  and  in  the  refusal  to  re- 
hear. 


ANNOTATION. 

Right  of  owner  of  tide  to  or  intereit  in  minerals  in  place  under  one  tract  t» 
use  the  passages  thwein  for  transporting  minerals  taken  from  another 
tract 


The  decided  weight  of  authority, 
numerically  at  least,  is  to  the  effect 
that  a  grantee  of  minerals  in  place, 
with  the  right  to  mine  and  remove,  in 
the  absence  of  express  stipulation  to 
the  contrary,  may,  at  any  time  before 
the  granted  minerals  are  all  removed, 
use  the  passages  opened  for  its  re- 
moval for  the  transportation  of  min- 
erals from  adjoining  lands. 

United  States. — See  St  Louis  Union 
Trust  Co.  V.  Galloway  Coal  Co.  (1911) 
193  Fed.  106.  affirmed  in  (1913)  119 
C.  C.  A.  294,  201  Fed.  1022. 

Alabama. — Bagley  v.  Republic  Iron 
A  Steel  Co.  (1915)  193  Ala.  219,  69 
So.  17.  And  see  Hooper  v.  Dora  Coal 
Min.  Co.  (1891)  95  Ala.  235,  10  So. 
652. 

Illinois. — Consolidated  Coal  Co.  v. 
Schmisseur  (1890)  135  HI.  371,  25  N. 
E.  795;  Schobert  v.  Pittsburg  Coal  & 
Min.  Co.  (1912)  254  III.  474,  40  L.R.A. 
(N.S.)  826,  98  N.  E.  945,  Ann.  Cas. 
1913B.  1104. 

Iowa. — Madison  v.  Garfield  (3oal  Co. 
(1901)  114  Iowa.  66.  86  N.  W.  41.  21 
Uor.  Min.  Rap.  858. 

Ohio. — Moore  v.  Indian  Camp  Coal 
Co.  (1907)  75  Ohio  St.  493,  80  N.  E.  6 
(discussed  and  quoted  in  (^laybobn  v. 
Cahili^  Red  Ash  Coal  Co.  (reported 
herewith)   ante,  946. 

Pennsylvania. — Lillibridge  v.  Laclc- 
awanna  Coal  Co.  (1891)  143  Pa.  293, 
13  L.R.A.  627,  24  Am.  St.  Rep.  644,  22 
Atl.  1035,  17  Mor.  Min.  Rep.  412  (but 
see  this  case  as  explained  in  the 
Clayborn  Case)  ;  Webber  v.  Vogel 
(1899)  189  Pa.  156,  42  At^  4,  19  Mor. 
Hin.  Rep.  639,  explaining  decision  on 
former  appeal  in  (1893)  159  Pa.  236, 
28  Atl.  226;  Potter  v.  Rend  (1902)  201 


Pa.  818,  50  Atl.  821,  22  Mor.  Min.  Rep. 
1;  New  York  &  P.  Coal  Co.  v.  Hillside 
Coal  &  I.  Co.  (1909)  225  Pa.  211,  74 
Atl.  26;  Weisiield  v.  Beale  (1911)  231 
Pa.  39,  79  Atl.  878;  Wbsterman  v. 
Pennsylvania  Salt  Mfg.  Co.  (re- 
ported herewith)  ante,  943;  Rocka- 
fellow  V.  Hanover  Coal  Co.  (1892)  12 
Pa.  Co.  Ct,  241. 

Virginia. — See  Clayborn  v.  Camh^la 
Red  ash  Coal  (Jo.  (reported  herewith) 
ante,  946,  which,  as  shown  infra, 
lays  down  a  contrary  rule. 

West  Virginia.  —  Armstrong  v. 
Ilaryland  Coal  Co.  (1910)  67  W.  Va. 
589,  69  S.  E.  195. 

England. — Proud  v.  Bates  (1865) 
84  L.  J.  Ch.  N.  S.  406,  11  Jur.  N.  S. 
441,  6  New  Reports.  92,  13  L.  T.  N.  S. 
61,  15  Mor.  Min.  Rep.  227;  Hamilton 
V.  Graham  (1871)  L.  R.  2  H.  L.  Sc.  App. 
Cas.  166;  Batten  Pooll  v.  Kennedy 
[1907]  1  Ch.  256,  76  L.  J.  Ch.  N.  S. 
162  (holding  such  to  be  the  rule 
where  the  conveyance  is  of  a  freehold 
interest  and  is  such  as  to  sever  the 
land  into  layers,  as  distinguished  from 
a  mere  reservation  of  an  easement  to 
remove  the  underlying  minerals). 
But  compare  Bowser  v.  Maclean 
(I860)  2  DeG.  F.  &  J.  415,  45  Eng. 
Reprint.  682,  30  L.  J.  Ch.  N.  S.  273,  6 
Jur.  N.  S.  1220,  3  L.  T.  N.  S.  456,  9 
Week  Rep.  112.  17  Eng.  Rul.  Cas.  453. 
and  Eardley  v.  Granville  (1876)  L.  R. 
8  Ch.  Div.  826,  45  L.  J.  Ch.  N.  S.  669, 
84  L.  T.  N.  S.  609,  24  Week.  Rep.  628. 
17  Eng.  Rul.  Cas.  458,  which,  as  shown 
infra,  hold  that  a  contrary  rule  ap- 
plies in  the  case  of  copyhold  lands 
held  under  the  usual  copyhold  tenure; 
and  Ramsay  v.  Blair  (1876)  L.  R.  1 
App.  Cas.  701,  which  Is  set  out  infra. 
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At  least,  this  is  the  treneral  rule 
where  the  haulage  does  not  unreason- 
ably injure  or  interfere  with  the  part 
of  the  land  retained  by  the  grantor. 
Bagley  v.  Republic  Iron  &  Steel  Co. 
(Ala.) ;  Consolidated  Coal  Co.  v. 
Schmisseur  (IlL) ;  Moore  v.  Indian 
Camp  Coal  Co.  (Ohio) ;  and  Lilli- 
bridge  v.  Lackawanna  Coal  Co.  (Pa.) 
—  supra. 

So  it  has  been  held  that  a  lessee  of 
certain  coal  lands  for  mining  pur- 
poses, whose  rights  are  to  continue 
until  all  the  merchantable  coal  shall 
be  exhausted  by  actual  mining,  can- 
not be  charged  a  rental  for  the  use  of 
the  gangways  on  the  demised  premises 
in  transporting  coal  from  adjoining 
properties.  New  York  &  P.  Coal  Co. 
T.  Hillside  Coal  &  L  Co.  (1909)  225 
Pa.  211,  74  Atl.  26. 

And  it  has  been  held  that  a  grant 
of  a  strip  of  land  in  fee,  but  reserving 
all  mineral  rights,  while  it  operates  as 
a  separation  of  the  title  to  the  land 
and  the  minerals,  permits  the  grantor 
not  only  to  remove  the  minerals  under 
the  lands  conveyed,  but  to  use  the 
mining  ways  thereunder  from  the  ad- 
joining lands  owned  by  the  grantors 
as  well  as  from  other  lands.  Attebery 
V.  Blair  (1910)  244  111.  S63, 186  Am.  St. 
Rep.  842,  91  N.  E.  475.  In  reaching 
this  conclusion,  the  court  said:  "It  is 
contended  that  after  the  coal  shall  be 
removed  from  under  the  right  of  way 
the  defendant  would  not  be  permitted 
to  use  the  rooms,  entries,  and  mining 
ways  to  and  from  beds  of  coal  in  other 
lands.  If  the  construction  of  the 
reservation  contended  for  is  correct, 
all  that  the  grantors  reserved  was  a 
right  to  remove  the  coal  from  under 
the  strips  of  land,  and  could  not  after- 
ward cross  the  same  to  remove  coal 
from  their  own  adjoining  lands.  No 
such  unreasonable  conclusion  is  in- 
sisted upon,  and  it  is  conceded  that 
they  would  have  the  right  to  use  the 
rooms,  entries,  and  mining  ways  for 
mining  ways  to  and  from  beds  of  coal 
on  the  remainder  of  their  own  lands. 
But  there  is  no  ground  for  a  distinc- 
tion between  such  use  and  the  use  of 
the  mining  ways  for  access  to  other 
lands.  The  purpose  of  the  reserva- 
tion was  to  separate  the  title  to  the 
coal  under  the  surface  from  the  title 


to  the  surface,  together  with  the  min- 
ing rights  connected  with  it.  No  eon- 
veyance  of  the  coal  or  such  rights  was 
made,  and  the  coal,  with  all  the  rights 
pertaining  to  it,  remained  in  the 
grantors.  The  deeds,  with  the  res- 
ervations, operated  as  a  separation  of 
the  rights  of  property  as  between  the 
land  and  the  coal  and  the  mining 
rights,  .  .  .  and  we  see  no  reason 
why  the  grantors  could  not  use  the 
space  where  the  coal  was  found  in 
any  way  which  they  saw  fit,  as  though 
no  conveyance  had  ever  been  made." 
But  in  England  it  has  been  held  that 
a  distinction  must  be  drawn  between 
a  copyhold  tenement  with  minerals 
under  it  and  freehold  land  leased  with 
a  reservation  of  the  minerals,  the  rule 
being  that,  in  the  case  of  a  grant  of 
land  with  a  reservation  of  an  ease- 
ment to  mine  and  remove  the  underly- 
ing minerals,  the  reservation  does  not 
permit  the  grantor  to  use  the  mine 
ways  for  the  transportation  of  min- 
erals from  lands  other  than  those 
granted.  See  Batten  PooU  v.  Kennedy 
[1907]  1  Ch.  (Eng.)  256,  76  L.  J.  Ch. 
N.  S.  162.  And  see  Durham  &  S.  R. 
Co.  V.  Walker  (1842)  2  Gale  &  D.  826, 
2  Q.  B.  940,  114  Eng.  Reprint,  364,  11 
L.  J.  Exch.  N.  S.  440,  3  Eng.  Ry.  &  C 
Cas.  86,  17  Eng.  Rul.  Cas.  599,  where- 
in, under  a  deed  of  land  which  re- 
served to  the  grantor  the  minerals 
thereon  with  the  right  to  remove  the 
same,  it  was  held  that  the  grantor  had 
no  right  to  use  the  premises  for  the 
transportation  of  minerals  taken  from 
other  lands.  So,  in  Dand  v.  Kingscote 
(1840)  6  Mees.  &  W.  174, 151  Eng.  Re- 
print, 370,  2  Eng.  Ry.  &  C.  Cas.  27,  9 
L.  J.  Exch.  N.  S.  279,  under  a  deed  of 
lands  reserving  coal  mines  therein 
with  mining  privileges,  it  was  held 
that  no  easement  was  reserved  except 
for  the  purpose  of  getting  coal  under 
the  lands  conveyed,  so  that  the  grant- 
or could  not  transport  coal  •  taken 
from  another  tract,  although  the  coal 
in  both  tracts  was  a  part  of  the  same 
mineral  field. 

Under  the  general  rule  the  right  of 
transporting  minerals  from  adjoining 
lands  through  leased  land  exists  only 
so  long  as  the  mineral  conveyed  is,  io 
good  faith,  being  mined.     It  was  so 
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held  in  Webber  t.  Vogel  (1899)  189 
Pa.  156,  42  Atl.  4,  19  Mor.  Min.  Rep. 
639,  where  the  court  argued  that  it 
vould  be  a  perversion  of  the  intention 
of  the  parties  to  use  the  paasageways 
merely  and  only  for  the  purpose  of 
reaching  other  minerals ;  that,  besides 
such  use  would  be  a  continual  menace 
to  the  stability  of  the  surface;  that  if 
sach  use  were  allowed,  no  owner  of 
the  land  could  tell  when  his  estate 
would  cease  to  be  disturbed  by  work- 
ings underneath;  and  that  the  gen- 
eral rule  laid  down  by  the  cases  was 
not  intended  to  give  the  grantee  of 
minerals  an  undisputed  and  perpetual 
right  of  way  under  another's  land; 
but  that  the  owner  of  the  land  above 
and  below  has  a  right  to  the  rever- 
sion of  the  space  occupied  by  the 
granted  minerals  when  that  mineral 
is  wholly  removed. 

So  it  has  been  held  that  when  the 
grantee  of  coal  in  place  has  ceased  to 
mine  that  coal  to  any  appreciable  ex- 
tent, he  may  not,  without  an  express 
grant  of  such  right,  use  the  openings 
for  the  purpose  of  transporting  coal 
in  large  quantities  from  mines  in  ad- 
joining lands.  Hooper  v.  Dora  Coal 
Min.  Co.  (1891)  95  Ala.  235,  10  So. 
662.  And  a  grantee  of  coal  who 
agrees  to  pay  a  royalty  cannot  merely 
operate  the  leased  premises  to  sucli 
an  extent  as  to  ostensibly  perform  his 
agreement  and  avoid  a  forfeiture,  and 
use  the  land  shafts  and  entries  chief- 
ly for  removing  coal  from  adjoining 
lands.  Peters  v,  Phillips  (1884)  63 
Iowa,  650,  19  N.  W.  662. 

And  it  has  been  held  that  a  grantee 
of  coal  operating  on  a  royalty  basis, 
with  no  allusion  in  the  contract  to 
mining  elsewhere,  cannot  abandon 
the  mining  of  the  coal  in  the  granted 
premises  and  use  the  shaft  exclusive- 
ly for  working  a  mine  on  adjoining 
premises.  Leavers  v.  Cleary  (1874) 
75  IIL  349,  2  Mor.  Min.  Rep.  618.  And 
that  abandonment  terminates  the 
right  to  use  the  mine  ways  for  the 
transportation  of  minerals  from  other 
lands,  see  Westbrman  v.  Pennsyl- 
VANU  Salt  Mpg.  Co.  (reported  here- 
with) ante,  943,  But  see  Armstrong 
V.  Maryland  Coal  Co.  (1910)  67  W. 
Va.  589,  69  S.  E.  195,  as  set  out  in 


Clayborn  v.  Camilla  Red  Ash  Coal 
Co.  (reported  herewith)  ante,  946. 

And,  of  course,  where  the  minerals 
are  removable  under  a  grant  or  lease 
for  a  definite  period,  any  right  to  use 
the  mine  ways  for  removal  of  minerals 
from  other  lands  terminates  with 
the  expiration  of  the  term  of  the 
srrant  or  lease,  unless  expressly  ex- 
tended. Schobert  v.  Pittsburg  Coal 
&  Min.  Co.  (1912)  254  HI.  474,  40 
L.R.A.(N.S.)  826,  98  N.  E.  945,  Ann. 
Cas.  igiSB,  1104;  Greek  v.  Wylie 
(1920)  266  Pa.  18,  109  Atl.  629. 

And  any  and  all  property  right  in 
mine  ways  terminates  with  exhaus- 
tion of  the  minerals  granted.  Char- 
tiers  Block  Coal  Co.  v.  Mellon  (1893) 
152  Pa.  286,  18  L.R.A.  702,  34  Am.  St. 
Rep.  645,  25  Atl.  597;  Webber  v.  Vogel 
(1893)  159  Pa.  235,  28  Atl.  226,  on 
subsequent  appeal  in  (1899)  189  Pa. 
156,  42  Atl.  4.  19  Mor.  Min.  Rep.  639; 
Westerman  v.  Pennsylvania  Salt 
Mfg.  Co.  (reported  herewith)  ante, 
943;  McBurney  v.  Glenmary  Coal  ft 
Coke  Co.  (1909)  121  Tenn.  275,  118  S. 
W.  694. 

But  a  temporary  suspension  of 
operations  will  not  deprive  the  owner 
of  the  minerals  of  the  right  to  use 
the  driveways  for  transportation  of 
minerals  from  other  tracts,  provided 
he  acts  in  good  faith  and  mines 
in  the  customary  manner.  Westerman 
V.  Pennsylvanu  Salt  Mpg.  (3o.  (re- 
ported herewith). 

The  rule  allowing  the  use  of  mine 
ways  of  one  tract  for  the  transporta- 
tion of  minerals  from  adjoining  tracts 
of  course  obtains  where  the  grant 
makes  express  provision  for  such 
further  use  of  the  granted  prem- 
ises. St.  Louis  Union  Trust  Co. 
V.  Galloway  Coal  Co.  (1911)  193 
Fed.  106;  Madison  t.  Garileld 
Coal  Co.  (1901)  114  Iowa,  56,  86 
N.  W.  41,  21  Mor.  Min.  Rep.  358;  Genet 
V.  Delaware  &  H.  Canal  Co.  (1890) 
122  N.  Y.  505,  25  N.  E.  922;  Wads- 
worth  Coal  Co.  V.  Silver  Creek  Min.  ft 
R,  Co.  (1894)  40  Ohio  St.  559;  Mc- 
Cracken  v.  Gumbert  (1890)  131  Pa. 
86,  18  Atl.  1068.  17  Mor.  Min.  Rep. 
279;  Stewart  v.  Northwestern  Coal  & 
I.  Co.  (1892)  147  Pa.  612,  23  Atl.  882; 
Potter  V.  Rend  (1902)  201  Pa.  818,  60 
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Atl.  821,  22  Mor.  Hin.  Rep.  1;  Sorg  v. 
Frederick  (1917)  256  Pa.  617. 100  Atl. 
481;  Farrar  v.  Pittsburg  &  E.  Coal 
Co.  (1905)  28  Pa.  Super.  Ct.  280;  Jones 
V.  Island  Creek  Coal  Co.  (1917)  79 
W.  Va.  532.  91  S.  E.  391. 

Accordingly,  under  a  lease  of  coal 
lands  for  mining  purposes,  providing 
for  the  payment  of  royalty  to  the  lessor 
•a  long  as  the  mine  shall  be  operated, 
not  exceeding  twenty-five  years, 
with  right  of  way  over  the  surface  for 
railway  tracks  to  shaft  and  dumps, 
and  stipulating  that  "if  the  second 
party  desires  to  use  the  right  of  way 
upon  the  land  after  the  coal  has  been 
exhausted  from  first  party's  land,  they 
may  continue  to  do  so"  for  a  certain 
rental,  the  lessee  may,  at  least  until 
the  coal  in  the  granted  premises  is 
exhausted,  and  within  twenty-five 
years,  use  the  entries,  shafts,  and  sur- 
face right  of  way  for  the  removal  of 
coal  from  adjoining  lands  leased  by 
the  same  lessee.  Madison  v.  Garfield 
Coal  Co.  (1901)  114  Iowa,  56,  86  N.  W. 
41,  21  Mor.  Min.  Rep.  358. 

And  the  grantee  of  coal,  with  min- 
ing rights  and  "with  the  privilege  of 
mining  and  removing,  through  any  en- 
tries made  in  said  coal,  other  coal  be- 
longing, or  which  may  hereafter  be- 
long," to  him,  has  the  right  to  bring 
coal  from  his  adjoining  lands  through 
entries  in  the  mine  excavated  in  the 
granted  premises  to  the  bottom  of  the 
shaft  therein,  and  there  to  raise  it  to 
the  surface  of  the  grantor's  land. 
Potter  v.  Rend  (1902)  201  Pa.  318,  50 
Atl.  821,  22  Mor.  Min.  Rep.  1. 

Likewise,  under  a  lease  conveying 
coal  in  place,  with  the  right  to  mine 
and  remove  the  same  through  any 
shafts,  slopes,  or  tunnels  that  may  be 
dug,  together  with  the  right  to  use 
the  openings,  buildings,  and  fixtures 
Dsed  in  mining  said  coal  for  mining. 
preparing,  and  forwarding  coal  from 
any  adjoining  or  contiguous  lands 
until  such  lands  shall  be  exhausted, 
the  grant  in  connection  with  the  ad- 
joining lands  is  one  of  present  enjoy- 
ment; and  there  is  nothing  to  show 
that  this  privilege  is  to  be  made  use 
of  only  after  the  coal  conveyed  is  ex- 
hausted. Under  such  a  lease  the  les- 
see has  a  present  right  to  mine  coal 


from  adjoining  lands  by  means  of  the 
openings  upon  the  leased  land.  Genet 
V.  Delaware  &  H.  Canal  Co.  (1890) 
122  N.  Y.  605.  25  N.  E.  922. 

Also,  in  case  of .  a  grant  of  coal, 
with  the  privilege  of  mining  and  a 
right  of  way  for  railroads  over  the 
surface,  together  with  the  privilege  of 
"forever  hereafter  running  their  coal 
from  other  lands  through  the  entries 
and  railways  made  and  used  in  taking 
out  the  coal  above  granted,"  where, 
because  of  a  ravine,  the  coal  from  the 
adjoining  lands  can  be  transported 
through  the  entries  under  the  granted 
land  only  after  connecting  such  en- 
tries with  the  coal  by  means  of  a  sur- 
face road,  the  grantee  has  the  right,  aa 
incident  to  the  one  granted,  to  build 
such  a  road.  McCracken  v.  Gumbert 
(1890)  131  Pa.  86,  18  Atl.  1068.  17 
Mor.  Min.  Rep.  279. 

And  under  a  lease  stipulating  thait 
the  lessee  may  use  any  slopes,  head- 
ings, entries,  and  passageways 
through,  over,  and  across  the  lands 
leased,  for  the  purpose  of  reaching, 
giving  access  to.  or  mining  on  any 
other  lands  which  he  may  lease  or 
buy,  "provided  said  lands  are  within 
2.500  feet  of  the  main  slope  opened 
on  the  lands  embraced  in  the  lease," 
the  lessee  may  use  such  passageways 
for  the  transportation  of  coal  mined 
on  adjoining  lands,  the  nearest 
boundary  of  which  is  within  the  stip- 
ulated distance.  St  Louis  Union 
Trust  Co.  V.  Galloway  Coal  Co.  (1911) 
193  Fed.  106,  affirmed  in  (1913)  119 
C.  C.  A.  294,  201  Fed.  1022. 

And  it  has  been  held  that  where  a 
grant  of  coal  in  place,  with  mining 
privileges,  and  with  provisions  for  the 
termination  of  the  agreement,  also 
stipulates  that  the  grantee  shall  have 
the  right  of  way  through,  over,  or 
under  said  land  to  transport  coal  from 
adjoining  lands,  these  covenants  are 
independent  of  each  other,  and  the 
grantee  may  use  the  gangway  of  the 
mine  as  a  means  of  reaching  coal  on 
an  adjoining  tract,  notwithstanding 
mining  operations  on  the  granted 
tract  have  ceased.  Stewart  v.  North- 
western Coal  &.  I.  Co.  (1892)  147  Pa. 
612,  23  Atl.  882. 

And  where  a  grant  of  certain  eo«l 
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with  mining  privileges  provides  that, 
for  any  coal  that  the  grantees  shall 
remove  from  other  lands  through  or 
over  the  granted  premises,  he  shall 
have  all  the  rights  then  possessed  by 
the  grantor,  and  where,  at  the  time, 
the  grantor  had  the  right  to  use  the 
entries  upon  the  land  granted  for  the 
purpose  of  removing  coal  from  other 
lands,  with  the  privilege,  after  those 
mines  should  be  exhausted,  of  con- 
tinuing such  use  of  the  entries  by 
paying  a  certain  rental,  these  provi- 
sions authorized  the  grantee  to  trans- 
port coal  from  his  adjacent  lands 
through  the  entries  upon  the  granted 
premises,  even  after  the  coal  upon  the 
latter  is  exhausted.  The  court  re- 
marks, by  way  of  illustrating  the  gen- 
eral rule,  that  a  man  who  rents  a 
farm  adjoining  his  own  may,  during 
the  lease,  haul  the  produce  of  his  own 
land  across  the  leased  land  without 
any  license  from  his  landlord.  Wads- 
worth  Coal  Co.  V.  Silver  Creek  Min. 
&  R.  Co.  (1884)  40  Ohio  St.  559. 

And,  of  course,  a  perpetual  right  or 
privilege  of  using  the  mine  ways  for 
the  transporting  of  minerals  from 
other  lands  may  be  granted.  See  Sorg 
V.  Frederick  (1917)  255  Pa.  617,  100 
Atl.  481. 

On  the  other  hand,  the  grant  of 
mineral  rights  may,  by  express  re- 
striction, exclude  the  right  to  use 
mine  ways  in  the  granted  tract  for 
the  transportation  of  mineral  from  ad- 
joining tracts.  Schobert  v.  Pittsburg 
Coal  &  Min.  Co.  (1912)  254  IlL  474, 
40  L.R.A.(N.S.)  826,  98  N.  E.  945,  Ann. 
Gas.  1913B,  1104;  Pruett  v.  O'Gara 
Coal  Co.  (1911)  165  III.  App.  470; 
Rockafellow  v.  Hanover  Coal  Co. 
(1892)  12  Pa.  Co.  Ct.  241.  But  a  pro- 
vision in  a  mining  lease  that  the 
shafts  for  the  removal  of  the  minerals 
granted  shall  not  be  used  for  the  rais- 
ing of  minerals  from  other  lands  does 
not  prevent  the  abandonment  of  such 
shafts  and  the  removal  of  the  min- 
erals through  shafts  and  ways  on 
other  premises.  Pruett  v.  O'Gara  Goal 
Co.  (III.)  supra. 

And  it  has  been  held  that  a  grantee 

or  lessee  of  minerals  in  place  may,  by 

implication,  be  precluded  from  using 

mine  ways  therein  for  the  purpose  of 

15  A.L.R.— 61. 


removing  minerals  from  other  tracts. 
Thus,  in  Thos.  Beck  &  Sons  v.  Economy 
Coal  Co.  (1910)  149  Iowa,  24,  127  N. 
W.  1109,  under  the  maxim  that  the 
expression  of  one  thing  is  the  exclu- 
sion of  another,  ilris  held  that  under 
a  lease  of  coal  for  mining  purposes, 
providing  for  the  mining  of  coal  from 
other  lands  through  a  shaft  located  on 
the  leased  land,  and  also  providing 
for  the  removal  of  coal;,  from  the 
leased  premises  through  a  shaft  lo- 
cated on  any  other  land,  the  lessee 
has  no  right  to  carry  coal  from  other 
lands  through  entries  on  the  leased 
land  and  up  a  shaft  on  still  other 
land.  Two  judges  out  of  six  dissent 
on  the  ground  that,  since,  in  the  ab- 
sence of  any  particular  stipulation, 
the  general  rule  is  otherwise,  in  order 
to  avoid  its  operation  there  must  be 
some  stipulation  in  the  lease  indicat- 
ing an  intention  to  avoid  it.  Also  a 
grantee  of  coal,  with  mining  rights 
and  the  right  to  use  2  acres  of  sur- 
face land  for  a  shaft  and  other  ap- 
pliances, the  conveyance  stipulating 
that  at  cessation  of  mining  operations 
grantee  shall  remove  all  buildings 
and  shafts,  and  fill  up  the  holes,  has 
no  right  to  carry  coal  from  his  ad- 
joining lands  through  the  grantor's 
land  and  up  the  shaft  located  thereon, 
and  to  dump  the  waste  on  the  land  of 
the  grantor.  Moore  v.  Price  (1904) 
125  Iowa,  353, 101  N.  W.  91.  In  reach- 
ing this  conclusion  the  court  said  that 
it  could  be  conceded  for  the  purposes 
of  the  case  under  consideration  that 
the  purchaser  of  minerals  may  have 
the  absolute  right  to  use  the  spaces 
created  by  him  for  the  purpose  of  re- 
moving minerals  from  adjoining 
lands,  since  such  principle  did  not  ap- 
ply to  the  facts  under  consideration. 
And  the  grant  of  mineral  rights,  to- 
gether with  the  right  to  use  machinery 
and  apparatus,  including  a  mine  rail- 
road belonging  to  the  grantor,  has 
been  held  to  carry  no  right  to  use  the 
same  in  removing  minerals  from  other 
lands.  McCloskey  v.  Miller  (1872)  72 
Pa.  151. 

And  in  Clayborn  v.  Camilla  Red 
Ash  Coal  Co.  (reported  herewith) 
ante,  946,  the  Virginia  supreme 
court  of  appeals  has  gone  so  far  as 
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to  squarely  reject  the  rule  permitting 
use  of  mine  ways  on  one  tract  for  the 
transportation  of  minerals  from  other 
tracts,  by  holding  that  a  deed  of  min- 
erals in  place  under  a  tract  of  land 
does  not  give  the  grantee  the  right  or 
privilege  of  using  the  underground 
ways  for  transporting  minerals 
from  an  adjoining  tract.  This  deci- 
sion is  of  special  importance,  since, 
in  departing  from  the  general  rule 
which  has  generally  been  regarded, 
and  in  fact  is  characterized  by  the 
court  itself,  as  supported  by  "the  pre- 
vailing, if  not  wholly  unbroken,  cur- 
rent of  authority,"  the  court  has  re- 
viewed the  earlier  American  author- 
ities and  the  reasoning  upon  which 
they  are  based  and  has  pointed  out 
what  it  regards  as  the  true  rule. 

And  in  England  it  has  been  held 
that  since,  in  the  case  of  Crown 
manors,  the  copyholders  have  an  es- 
tate in  the  soil  throughout,  except  the 
trees  and  minerals,  which  remain  the 
property  of  the  Crown,  and  since,  if 
the  Crown  removes  the  minerals,  the 
copyholder  becomes  entitled  to  the 
possession  of  the  space  where  the 
minerals  were,  and  is  entitled  to  use 
it  as  he  wishes,  it  follows  that  under 
a  lease  from  the  Crown  of  the  coal 
mines  in  such  a  manor,  even  though 
provision  is  made  therein  for  the  con- 
veyance of  coal  from  adjoining  land 
through  the  pits  or  passages  in  the 
lands  of  the  manor,  such  user  is  a 


trespass  against  the  copyholder,  and 
the  lessee  may  not  use  for  such  pur- 
poses either  underground  passages  or 
surface  railways.  Eardley  v.  Gran- 
ville (1876)  L.  R.  3  Ch.  Div.  826,  45 
L.  J.  Ch.  N.  S.  669,  34  L.  T.  N.  S.  609, 
24  Week.  Rep.  528,  17  Eng.  Cas.  458. 
So,  in  Bowser  v.  Maclean  (1860)  2 
DeG.  F.  &  J.  415,  45  Eng.  Reprint,  682, 
30  L.  J.  Ch.  N.  S.  273,  6  Jur.  N.  S. 
1220,  3  L.  T.  N.  S.  456,  9  Week.  Rep. 
112,  17  Eng.  Rul.  Cas.  453,  the  court 
again  applied  the  rule  that  in  the  case 
of  copyhold  land,  the  lord  of  the 
Qianor,  although  entitled  to  the  min- 
erals and  to  have  access  to  work  them, 
was  not  entitled  to  the  possession  of 
the  underground  tramways  for  the 
purpose  of  transporting  minerals 
taken  from  the  land  outside  the 
manor.  And  in  Ramsay  v.  Blair 
(1876)  L.  R.  1  App.  Cas.  (Eng.)  701, 
it  was  held  that  under  grants  of  land 
reserving  the  coal  therein,  with  power 
to  dig  and  carry  away  the  same,  the 
grantor  had  no  right  to  carry  through 
that  land  coal  dug  from  other  lands; 
and  this  withojut  reference  to  the  na- 
ture of  the  estate ;  but  the  reason  for 
this  conclusion  was  stated  in  Batten 
Pooll  V.  Kennedy  [1907]  1  Ch. 
(Eng.)  256,  76  L.  J.  Ch.  N.  S.  162,  to 
be  that  the  reservation  in  the  -Ramsay 
Case  was  merely  of  an  easement  as 
distinguished  from  a  grant  sufficient 
in  itself  to  sever  the  land  into  layers. 

G.  J.  C. 


OSCAR  RUFF  DRUG  COMPANY 

V. 

WESTERN  IOWA  COMPANY,  Appt. 

loiea  Supreme  Court— February  IB,  1921. 
(—  Iowa,  — ,  181  N.  W.  408.) 

Landlord  and  tenant  —  injury  by  negligent  repairs  —  liability. . 

1.  A  landlord  is  liable  in  damages  for  injury  proximately  caused  to  the 
tenant's  property  by  the  negligent  and  careless  manner  in  which  the 
landlord  makes  repairs  to  the  leased  property. 

[See  note  on  this  question  beginning  on  page  971.] 

—  provision  in  lease  against  liability  to  property  on  the  premises  does  not 

—  constmction.  apply  to  the  destruction  of  the  prop- 

2.  A  provision  in  a  lease  that  the  erty  by  negligence  in  making  repairs 
lessor  shall  not  be  liable  for  any  injury  under  a  contract  while  lessee  was  hold- 


Digitized  by 


Google 


RUFF  DRUG  CO.  v. 
( —  Iowa,  — > 

ing  over  under  the  terms  of  the  lease, 
which  provided  for  the  remodeling  of 
the  building  by  the  lessor  and  the  exe- 
cution of  a  new  lease  at  an  increased 
rental. 
—  assumption  of  risk  of  negligence. 

3.  A  tenant  does  not,  by  remaining 
in  the  building  with  his  stock  of  goods 
when  tiie  landlord  attempts  to  lower 
a  floor  in  remodeling  the  building,  as- 
sume the  risk  of  injury  from  negli- 
gence in  performance  of  the  work. 
Appeal    —   error   in    instruction   — 

harmlessnesa 

4.  An  erroneous  instruction  as  to 
duty  of  tenant  with  respect  to  over- 
loading the  building  under  the  terms 
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of  the  lease  is  immaterial  in  an  action 
to  hold  the  landlord  liable  for  injuries 
to  tenant's  property,  caused  by  collapse 
of  the  building  during  alterations,  if 
the  evidence  wholly  fails  to  show  that 
the  collapse  of  the  building  was  due  to 
overloading. 
Evidence  —  opinion  —  invading  prov* 

ince  of  jury. 

5.  Opinion  evidence  as  to  the  effect 
of  specific  work  on  the  walls  of  a  build- 
ing which  collapse  while  the  work  is 
in  progress  does  not  invade  the  prov- 
ince of  the  jury  in  an  action  by  a  ten- 
ant to  hold  the  landlord,  who  is  making 
the  repairs,  liable  for  injury  to  the 
tenant's  property  by  the  collapse. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wood- 
bury County  (Anderson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  loss  of  a  stock  of  merchandise  alleged  to  have 
been  totally  destroyed  as  the  result  of  defendant's  negligence.    Affirmed. 
Statement  by  Stevens,  J.:  A  landlord  may,  by  contract,  exempt 

Action  by  the  lessee  of  a  building  himself  from  liability  for  negligence 
to  recover  damages  of  the  lessor, 
for  tile  value  of  a  stock  of  merchan- 
dise consisting  of  drugs,  paints,  and 
oils  which  it  is  charged  was  totally 
destroyed  as  the  result  of  the  negli- 
gent manner  in  which  the  lessor 
caused  certain  repairs  and  altera- 
tions to  be  made  upon  the  leased 
premises.  There  was  a  verdict  in 
favor  of  plaintiff  for  $71,532.74  and 
interest.  Defendant  appeals  from 
the  judgment  entered  thereon.  The 
material  facts  are  stated  in  the 
opinion. 

Messrs.  Shull,  StUwill,  &  Shall, 
Jepson  &  Struble,  John  B.  Sullivan, 

and  E.  M.  Corbett^  for  appellant: 

Plaintiff's  admitted  failure  to  dis- 
close the  warning  of  the  building  ex- 
pert that  it  should  not  attempt  to  re- 
model the  building,  as  it  was  too  old, 
and  the  remodeling  could  not  be  done, 
or  to  do  anything  whatever,  constitut- 
ed an  assumption  of  the  risk  of  dam- 
age to  its  own  goods. 

Jacob  Doll  &  Sons  v.  Ribetti,  — 
A.L.R.  — ,  121  C.  C.  A.  621,  203  Fed. 
593,  5  N.  C.  C.  A.  1 ;  Dresser  v.  Bates, 
162  C.  C.  A.  541,  250  Fed.  525,  229 
Fed.  772;  Wood  v.  Carpenter,  101  U. 
S.  135,  25  L.  ed.  807;  Shauer  v.  Alter- 
ton,  151  U.  S.  607,  38  L.  ed.  286,  14 
Sup.  Ct.  Rep.  442;  Bates  v.  Dresser, 
251  U.  S.  524,  64  L.  ed.  388,  40  Sup. 
GL  Rep.  247. 


conunitted  by  him  upon  the  demised 
premises. 

.  Gerlach  v.  Grain  Shippers  Mut.  F. 
Ins.  Asso.  156  Iowa,  334,  136  N.  W. 
691;  Kennedy  Bros.  v.  Iowa  State  Ins. 
Co.  119  Iowa,  29,  91  N.  W.  831;  Santa 
Fe,  P.  &  P.  R.  Co.  V.  Grant  Bros. 
Constr.  Co.  228  U.  S.  177,  57  L.,ed.  787, 
33  Sup.  Ct  Rep.  474;  Fera  v.  Child, 
115  Mass.  32;  Henry  H.  Tuttle  Co.  v. 
Phipps,  219  Mass.  474,  107  N.  E.  354; 
Smith  V.  Faxon,  156  Mass.  589,  31  N. 
E.  687. 

Defendant's  employee  having  no  au- 
thority to  release  plaintiff  from  its 
covenant  not  to  overload  the  premises, 
it  cannot  recover  if  the  moving  of  the 
goods  to  the  fourth  floor  contributed 
to  the  collapse. 

Phenix  Nerve  Beverage  Co.  v.  Den- 
nis &  L.  Wharf  &  Warehouse  Co.  189 
Mass.  82,  75  N.  £.  256;  Anderson  v. 
Miller,  96  Tenn.  85,  31  L.R.A.  604.  54 
Am.  St.  Rep.  812,  33  S.  W.  615. 

Messrs.  Henderson,  Fribourg,  & 
Hatfield  and  O.  D.  Nickle,  for  appel- 
lee: 

A  clause  in  the  lease  exempting  the 
landlord  from  liability  for  any  dam- 
ages sustained  by  the  tenant  from  any 
specific  cause  does  not  relieve  the  land- 
lord from  liability  to  the  tenant  for  any 
affirmative,  active,  or  direct  act  of 
negligence  committed  by  such  land- 
lord. 

Unterberg  v.  Israel,  103  Misc.  675, 
171  N.  Y.  Supp.  133;  Second  United 
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Cities  Really  Corp.  v.  Hare,  165  N.  Y. 
Supp.  371;  Sacher  v.  Murray  Lenox 
Land  Co.  171  N.  Y.  Supp.  216;  Dresch- 
er  Rothberg  Co.  v.  Landeker,  140  N. 
Y.  Supp.  1025;  Hine  v.  Cashing,  53 
Hun,  519,  6  N.  Y.  Supp.  850;  Worthing- 
ton  V.  Parker,  11  Daly,  545;  Wyiine  v. 
Haight,  27  App.  Div.  7,  50  N.  Y,  Supp. 
187;  Sulzbacher  v.  Dickie,  6  Daly,  469; 
Turner  v.  McCarthy,  4  E.  D.  Smith, 
247;  Willard  v.  Bunting,  84  N.  Y.  153; 
Samuel  t.  Princeton  Constr.  Co.  167  N. 
Y.  Supp.  135;  Glickauf  v.  Maurer,  75 
HI.  289,  20  Am.  Rep.  238;  Jefferson  v. 
Jameson  &  M.  Co.  60  111.  App.  587,  re- 
versed in  166  III.  138,  46  N.  E.  272; 
Smith  V.  Faxon,  166  Mass.  589,  31  N. 
E.  687;  Gill  v.  Middleton,  105  Mass. 
477,  7  Am.  Rep.  548;  Rolfe  v.  Tufts,  216 
Mass.  563^  104  N.  E.  341,  6  N.  C.  C.  A. 
291;  Le  Vette  v.  Hardman  Estate,  77 
Wash.  320,  L.R.A.1917B,  222,  137  Pac. 
454;  Willcox  v.  Hines,  100  Tenn.  538, 
41  L.R.A.  278,  66  Am.  St.  Rep.  770,  46 
S.  W.  297;  Tarnogurski  v.  Rzepski,  252 
Pa.  507,  97  AU.  697;  Smith  v.  Female 
Orphan  Asylum,  1  La.  547;  Mumby 
V.  Bowden,  25  Fla.  454,  6  So.  453; 
Lynch  v.  Ortlieb,  —  Tex.  Civ.  App. 
— ,  28  S.  W.  1017;  R.  C.  H.  Covington 
Co.  V.  Masonic  Temple  Co.  176  Ky.  729, 
L.R.A.1918A,  436,  197  S.  W.  420; 
Michael  v.  Billings  Printing  Co.  150 
Ky.  253,  150  S.  W.  77;  Bains  v.  Dank, 
199  Ala.  250,  74  So.  341;  Mann  v.  Ful- 
ler, 63  Kan.  664,  66  Pae.  627;  Upham 
v.  Head,  74  Kan.  17,  85  Pac.  1017,  20 
Am.  Neg.  Rep.  348;  Murrell  v.  Craw- 
ford, 102  Kan.  118,  169  Pac.  561 ;  Voll- 
rath  V.  Stevens,  199  Mo.  App.  5,  202 
S.  W.  283;  Horton  v.  Early,  39  Okla. 
99,  47  L.R.A.(N.S.)  314.  134  Pac.  436, 
Ann.  Cas.  1915D,  825;  Barman  v. 
Spencer,  —  Ind.  — ,  144  L.R.A.  815,  49 
N.  E.  9;  Aldag  v.  Ott,  28  Ind.  App. 
542,  63  N.  E.  480;  Railton  v.  Taylor,  20 
R.  I.  279,  39  L.R.A.  246,  38  Atl.  980; 
Peerless  Mfg.  Co.  v.  Bagley,  126  Mich. 
225,  53  L.R.A.  285,  86  Am.  St.  Rep. 
537,  85  N.  W.  568;  Gregor  v.  Cady,  82 
Me.  131,  17  Am.  St.  Rep,  466,  19  Atl. 
108 ;  Evans  v.  Murphy,  87  Md.  498,  40 
Atl.  109;  Galvin  v.  Beals,  187  Mass. 
250,  72  N.  E.  969,  17  Am.  Neg.  Rep. 
56;  Robbins  v.  Atkins,  168  Mass.  46, 
46  N.  E.  425,  1  Am.  Neg.  Rep.  617; 
Callahan  v.  Loughran,  102  Cal.  476,  36 
Pac.  835 ;  Martin  v.  Richards,  155  Mass. 
381,  29  N.  E.  591;  Nahm  v.  Register 
Newspaper  Co.  120  Ky.  485,  87  S.  W. 
296,  9  Ann.  Cas.  209;  Curtis  v.  Kiley, 
153  Mass.  123,  26  N.  E.  421 ;  McKenzie 
V.  Hatton,  141  N.  Y.  6,  35  N.  E.  929; 
Eugene  C.  Lewis  Co.  v.   Metropolitan 


Realty  Co.  189  N,.  Y.  534,  82  N.  E. 
1126;  Mortrude  v.  Martin,  185  Iowa, 
1320,  172  N.  W.  17. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  is  a  corporation,  organ- 
ized under  the  laws  'of  the  state  of 
Iowa,  of  which  Oscar  Ruff  is  presi- 
dent, and  on  and  prior  to  June  29, 
1918,  occupied  the  west  storeroom 
of  a  four-story  building  situated  on 
the  corner  of  Fourth  and  Douglas 
streets,  Sioux  City,  Iowa,  the  base- 
ment under  the  same,  a  portion  of 
the  second,  and  all  the  fourth  floor  of 
said  building  as  lessee  of  the  West- 
em  Iowa  Company,  a  corporation, 
appellant  herein,  and  conducted  a 
wholesale  and  retell  drug,  paint,  and 
oil  business  therein.  The  east  and 
remaining  storeroom  of  said  build- 
ing was  occupied  by  the  Chain  Gro- 
cery Store,  the  two  rooms  being  sep- 
arated by  a  brick  wall  extending 
tiie  entire  length  of  the  building, 
except  about  20  feet  at  the  front, 
and  from  the  floor  of  the  basement 
to  the  second  story.  Both  rooms 
were  25x90  feet,  fronted  south  on 
Fourth  street,  and  were  known  as 
Nos.  401  and  403.  The  entrance 
from  Fourth  street  was  in  the  cen- 
ter of  the  building.  The  three  lower 
stories  were  constructed  of  brick, 
and  the  fourth,  a  mansard  roof,  of 
wood  and  tin.  Plaintiff's  lease, 
which  was  entered  into  on  Decem- 
ber 1,  1915,  by  its  terms  expired  on 
April  30,  1918.  Several  years  be- 
fore the  lease  was  entered  into,  the 
floor  of  the  east,  or  Chain  store- 
room, was  lowered  about  12  inches. 
On  June  1,  1918,  plaintiff  and  de- 
fendant entered  into  a  contract  by 
the  terms  of  which  defendant  agreed 
to  make  certain  alterations  and  re- 
pairs in  plaintiff's  storeroom,  among 
others  not  necessary  to  mention  the 
following: 

"A.  The  ground  floor  of  said 
store  is  to  be  lowered  to  or  near  a 
level  with  the  sidewalk  grade  of  the 
sidewalk  on  Fourth  street,  in  front 
of  said  building. 

"B.  A  new  front  is  to  be  put  in 
said  storeroom,  which  front  shall 
be  similar  to  that  now  in  the  store 
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occupied  by  the  Chain  Grocery  & 
Meat  Company,  at  403  Fourth  street, 
Sioux  City,  Iowa ;  the  front  of  the 
Douglas  street  side  of  said  store- 
room is  to  be  rebuilt  and  an  entry- 
way  to  said  store  is  to  be  put  in, 
same  to  be  as  nearly  like  the  en- 
trance on  Fourth  street  as  the  con- 
struction of  the  building  will  per- 
mit." 

This  contract  further  provided 
that,  in  consideration  of  the  agree- 
ments and  provisions  thereof,  as 
soon  as  the  stipulated  repairs  and  ^- 
terations  were  completed,  the  par- 
ties would  enter  into  a  new  lease  for 
a  term  of  six  years,  commencing 
May  1,  1918,  which  should  "be  in 
substantially  the  same  form  as  the 
lease  of  said  premises  heretofore  kc- 
isting  between  the  parties  hereto 
and  above  referred  to."  By  the 
terms  of  said  contract,  plaintiff 
agreed  to  pay  an  additional  $100 
per  month  rent  for  the  premises 
under  the  new  lease.  In  pur- 
suance of  said  arrangement,  Mel- 
vin  J.  Smith,  president  of  the 
defendant  company,  at  once  made 
arrangements  with  F.  X.  Babue 
&  Sons,  building  contractors  in 
Sioux  City,  to  make  the  contem- 
plated alterations  and  improve- 
ments in  said  building,  specifying 
that  the  work  should  be  done  under 
the  supervision  of  Joseph  Awe,  an 
employee  of  defendant  corporation. 
Babue,  in  accordance  with  his  agree- 
ment, furnished  the  workmen  neces- 
sary for  the  job  and  purchased  the 
material  to  be  used  in  the  building. 
Work  was  commenced  about  June 
19,  1918,  and  continued  until  June 
29th,  when,  shortly  after  the  noon 
hour,  the  brick  wall  between  the 
two  storerooms  gave  way,  and  the 
building  collapsed,  and  a  fire  ensued, 
totally  destroying  plaintiff's  stock 
of  merchandise  and  fixtures.  The 
building,  as  stated,  was  constructed 
of  brick  and  mortar  and  was  erected 
in  1872.  The  brick  used  in  the 
sta-ucture  were  what  are  commonly 
known  as  sand  brick,  and  it  appears 
that  the  mortar  had  become  rotten, 
so  as  not  to  hold  the  brick  together. 
The  center  wall  supported  one  end 
of  the  joists  in  both  storerooms  up- 
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on  which  the  floors  of  the  first  and 
second  stories  rested.  The  wall  in 
the  basement  was  originally  21^  to 
22  inches  wide  and  above  tiie  base- 
ment 13  inches.  It  is  claimed  that 
the  collapse  of  the  building  was  due 
to  the  careless  and  negligent  man- 
ner in  which  the  work  of  lowering 
the  floor  in  plaintiff's  storeroom  was 
performed.  The  joists  were  cotton- 
wood,  the  ends  of  which  were  in- 
serted in  the  wall,  and,  instead  of 
removing  them,  they  were  sawed 
off  and  lowered,  so  as  to  rest  upon 
a  single  course  of  brick  built  up 
from  the  foundation.  To  lower  the 
joists  it  was  necessary  to  remove 
brick  from  the  single  course  to  the 
depth  of  about  12  inches.  It  is 
claimed  that  the  wall  was  so  weak- 
ened by  the  removal  of  the  brick 
to  permit  the  floors  to  be  lowered, 
together  with  the  removal  of  some 
of  the  ends  of  the  joists  that  were 
sawed  off  and  to  which  irou  anchors 
embedded  in  the  wall  were  attached, 
by  channeling  into  the  wall,  and  by 
the  partial  destruction  of  a  header 
course  of  brick,  by  the  use  of  a  cold 
chisel,  as  to  cause  it  to  give  way  and 
the  building  to  fall. 

It  is  also  claimed  that  the  defend- 
ant was  negligent  in  failing  to  cause 
the  building  to  be  properly  inspected 
before  the  work  was  begun,  and  in 
failing  to  provide  proper  support 
and  protection  to  the  wall  while  it 
was  in  progress.  But,  as  appellant 
does  not  claim  that  the  question  of 
defendant's  negligence  should  not 
have  been  submitted  to  the  jury,  we 
have  no  occasion  to  go  into  further 
details  of  the  matters  relied  upon 
to  constitute  negligence. 

The  particular  negligence  charged 
in  plaintiff's  petition  and  submitted, 
to  the  jury,  as  stated  in  the  court's 
instruction,  was:  "The  act  of  neg- 
ligence charged  against  the  defend- 
ant, and  which  plaintiff  claims  was 
the  direct  and  proximate  cause  of 
the  collapse  of  the  building  and  re- 
sulting damage,  is  that  the  defend- 
ant was  negligent  in  attempting  to 
lower  the  storeroom  floor,  and  in 
lowering  the  same,  in  the  manner  in 
which  said  work  was  done,  and  at- 
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tempted  to  be  done,  in  the  old,  worn, 
and  ruinous  condition  in  which  the 
walls  of  said  building:  were  at  the 
time  said  work  was  done,  which  con- 
dition was  known  or  should  have 
been  known  by  the  defendant  at  the 
time.  And  this  is  the  only  act  of 
negligence  on  the  part  of  defendant 
which  you  are  to  consider  in  your 
determination  of  this  case." 

In  addition  to  a  general  denial 
and  the  admission  of  formal  matters 
alleged  in  plaintiff's  petition,  the  de- 
fendant for  answer  pleaded  specific- 
ally that  the  collapse  of  the  build- 
ing, and  resulting  fire,  occurred 
without  negligence  upon  its  part, 
averred  that  the  work  of  making  al- 
terations and  repairs  was  done  by 
competent  worlanen  in  a  skilful 
manner.  The  defendant  also  al- 
leged that,  by  the  terms  and  provi- 
sions of  the  written  lease  entered 
into  on  December  1,  1915,  the  de- 
fendant was  fully  relieved  and  ex- 
empted from  liability  for  the  dam- 
ages claimed,  and  that  plaintiff, 
during  the  work  of  remodeling  and 
repairing  the  building,  and  without 
knowledge  of  the  defendant  or 
Babue  &  Sons,  negligently  caused 
large  quantities  of  paint,  oils,  and 
lead,  and  other  goods  and  commod- 
ities, to  be  removed  from  the  base- 
ment and  placed  upon  the  upper 
floors  of  the  building  in  such  man- 
ner as  to  overload  the  same,  and 
that  same  contributed  to  the  col- 
lapse of  the  said  building.  The  por- 
tions of  the  lease  referred  to  above 
and  set  out  in  defendant's  answer 
are  as  follows:  "And  in  no  case 
whatever  shall  lessor  (or  those  hav- 
ing estate  in  the  premises)  be  liable 
to  the  lessee,  or  any  other  person, 
for  any  injury,  loss,  or  damage  to 
"any  person  or  property  on  the  prem- 
ises, nor  for  the  use  or  abuse  of 
water,  nor  for  leakage  from  the  roof, 
nor  for  bursting  or  leakage  of  pipes 
in  any  part  of  the  building,  nor  for 
any  damage  whatever  which  may  be 
caused  by  an  overflow  from  sewers ; 
nor  for  any  nuisance  made  or  suf- 
fered on  the  premises ;  .  .  .  and 
all  property  of  any  kind  that  may  be 
on  the  premises  shall  be  at  the  sole 


risk  of  the  lessee,  or  those  claiming 
through  or  under  it;  and  that  the 
lessor,  its  successors  or  assigns  or 
its  agents,  may  during  the  said  term, 
at  reasonable  times,  enter  to  view 
the  said  premises  or  to  show  the 
property  and  buildings  to  persons 
wishing  to  lease  or  buy,  and  may  re- 
move placards  and  signs  not  ap- 
proved and  affixed  as  herein  pro- 
vided, and  may  make  repairs  and 
alterations,  if  it  should  elect  so  to 
do,  and  may  show  the  said  premises 
and  building  to  others,  and  at  any 
time  within  three  months  next  be- 
fore the  expiration  of  said  term  may 
affix  to  any  suitable  part  of  the  said 
premises  a  notice  for  letting  or  sell- 
ing the  said  premises  or  building, 
and  keep  the  same  so  affixed  without 
hindrance  or  molestation." 

Aside  from  errors  which  appel- 
lant claims  occurred  during  the  trial 
and  which  will  be  noted  later,  the 
principal  contentions  of  defendant 
upon  this  appeal  are: 

(1)  That  plaintiiTs  occupancy  of 
the  building,  both  at  the  time  when 
the  alterations  were  contracted  for 
and  when  made,  was  subject  to  the 
express  agreement,  quoted  above, 
that  in  no  event  whatever  should 
the  defendant  be  liable  to  plaintiff 
for  injury,  loss,  or  damage  to  its 
property  on  the  premises,  and  that 
same,  while  kept  thereon,  was  at  the 
sole  risk  of  plaintiff. 

(2)  That  plaintiff  assumed  the 
risk  of  damage  to  its  property,  and 
failed  to  exercise  the  care  required 
of  it  under  the  provisions  of  its 
lease  and  the  circumstances  shown. 

The  familiar  general  rules  gov- 
erning the  relation  and  liability  of  a 
landlord  to  his  tenant,  for  damages 
grovnng  out  of  defects  in  the  leased 
premises,  or  of  the  negligence  of 
the  landlord  in  making  repairs,  such 
as  that  the  occupancy  of  the  tenant 
is  at  his  own  risk  as  to  unconcealed 
defects,  and  that  it  is  the  duty  of  the 
landlord,  in  attempting  to  make  re- 
pairs or  alterations  upon  leased 
premises,  to  do  so  in  a  reasonably 
prudent  and  careful  manner,  and 
that  he  is  liable  for  damages  prox- 
imately resulting  from  his  failure  to 
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do  so,  are  not  controverted.  While 
counsel  for  appellee  do  not  concede 
that  plaintiff's  occupancy  of  the 
building  at  the  time  of  the  collapse 
was  under  the  lease  that  expired 
April  30th,  the  argrument  upon  both 
sides  proceeds  largely  upon  this  as- 
sumption. When,  however,  it  comes 
to  the  question  of  the  interpretation 
to  be  placed  upon,  and  the  legal  ef- 
fect to  be  accorded  to,  the  so-called 
exemption  clause  of  the  lease,  quoted 
above,  the  views  of  counsel  are  wide- 
ly divergent. 

It  is  the  contention  of  appellant 
that  this  clause  is  all-inclusive,  and, 
unless  an  exception  as  to  negligence 
is  to  be  implied,  is  conclusive  against 
the  plaintiff,  whereas  it  is  the 
claim  of  counsel  for  appellee  that 
this  clause  waives  the  right  to 
claim  damages  only  for  those  things 
which  might  naturally,  and  which 
could  ordinarily,  follow  from  the 
occupation  of  a  building,  and  for 
which  the  landlord  would  not  be  lia- 
ble under  the  ordinary  rules  per- 
taining to  the  relationship  of  land- 
lord and  tenant,  and  to  such  as 
might  have  been  reasonably  antici- 
pated might  occur,  and  th^^t  dam- 
ages such  as  resulted  from  the 
attempt  to  make  repairs  and  altera- 
tions in  the  building  were  not  within 
the  contemplation  of  the  parties. 

It  should  be  noted,  at  the  very 
outset,  whether  given  particular 
significance  in  argument  by  counsel 
or  not,  that  the  repairs  were  being 
made  in  pursuance  of  the  separate 
agreement  of  June  1st,  which  spe- 
cific^ly  recognized  that  the  former 
lease  had  expired,  and  provided  that 
when  the  repairs  were  completed  a 
new  lease — the  terms  of  which  were 
no  more  definitely  stated  than  that 
they  would  be  substantially  the  same 
as  the  terms  of  the  former  lease — 
would  be  entered  into  for  a  term  of 
six  years  commencing  May  1,  1918 ; 
and  that  said  agreement  further 
designated  the  exact  repairs  to  be 
made,  and  recited  that  it  was  to  be 
done  in  consideration  of  the  parties 
entering  into  a  new  lease  for  the 
term  stated,  at  an  increased  rental 
of  $100  per  month.  It  is  true  that 
provisions  in  leases,  exempting  the 
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landlord  from  liability  for  damages 
to  the  property  of  the  tenant,  caused 
by  the  negligence  of  the  former, 
have  been  upheld,  to  some  extent, 
by  this  court  and  the  courts  of  other 
jurisdictions.  Griswold  v.  Illinois 
C.  R.  Co.  90  Iowa,  265,  24  L.R.A. 
647,  57  N.  W.  843 ;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
175  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ct.  Rep.  33 ;  Kennedy  Bros.  v.  Iowa 
State  Ins.  Co.  119  Iowa,  29,  91  N. 
W.  831 ;  Gerlach  v.  Grain  Shippers' 
Mut.  F.  Ins.  Asso.  156  Iowa,  334, 
136  N.  W.  691 ;  New  York  Ins.  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  159  Iowa, 
129, 140  N.  W.  373 ;  Roeh  v.  Business 
Men's  Protective  Asso.  164  Iowa, 
199,  51  L.R.A.(N.S.)  221, 145  N.  W. 
479,  Ann.  Cas.  1915C,  813 ;  Peek  v. 
North  Staffordshire  R.  Co.  10  H.  L. 
Cas.  473,  11  Eng.  Reprint,  1109,  32 
L.  J.  Q.  B.  N.  S.  241,  9  Jur.  N.  S. 
914,  8  L.  T.  N.  S.  768, 11  Week.  Rep. 
1023,  5  Eng.  Rul.  Cas.  286;  Fera  v. 
Child,  115  Mass.  32;  Henry  H.  Tut- 
tle  Co.  V.  Phipps,  219  Mass.  474, 107 
N.  E.  354;  Checkley  v.  Illinois  C. 
R.  Co.  257  111.  491,  44  L.R.A.(N.S.) 
1127,  100  N.  E.  942,  Ann.  Cas. 
1914A,  1202. 

A  careful  analysis  of  the  court's 
decision  in  each  of  the  cited  cases 
reveals  that  the  clause  construed 
either  specifically  or  definitely  ex- 
empted the  landlord  from  liability 
for  damages  resulting  from  certain 
designated  causes,  or  else  the  lease 
involved  was  a  lease  of  a  certain 
portion  of  the  right  of  way  of  a  rail- 
road for  a  nominal  consideration  for 
the  erection  of  an  elevator  or  other 
building  of  similar  character  and 
use.  In  the  latter  cases,  the  exemp- 
tion provided  was  from  liability  for 
damages  resulting  from  fires  caused 
by  the  negligence  of  the  company's 
servants.  In  none  of  these  cases 
was  the  question  of  the  liability  of 
the  landlord  for  damages  caused  by 
its  negligence  in  making  repairs  up- 
on leased  premises  involved.  The 
clause  in  the  lease  involved  in  this 
controversy  is  couched  in  general 
terms,  and  does  not  specifically  ex- 
empt the  defendant  from  liability 
for  the  negligent  acts  of  the  landlord. 
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The  defendant,  it  is  true,  reserved 
the  right  in  the  lease  to  enter  upon 
the  premises  and  make  repairs ;  but 
the  repairs  in  question  were  not 
being  made  under  the  terms  of  the 
lease,  but  in  pursuance  and  under 
the  terms  of  the  separate  agreement 
of  June  1st,  and  were  being  made  in 
consideration  of  a  new  lease,  to  be 
entered  into  between  the  parties, 
for  a  term  of  six  years,  at  an  addi- 
tional rental  of  $100  per  month. 
The  obligations  to  make  the  im- 
provements did  not  arise  out  of  the 
lease,  but  out  of  the  provisions  of 
the  separate  agreement.  Practical- 
ly all,  if  not  all,  of  the  courts  of  this 
country,  hold  that  it  is  the  duty  of 
the  landlord,  in  making  improve- 
ments upon  leased  premises,  al- 
though the  work  is  done  gratuitous- 
ly by  him,  to  exercise  reasonable 
care  to  see  to  it  that  no  injury  re- 
sults to  the  occupying  tenant.  If, 
therefore  repairs 
are  made  by  the 
landlord  in  a  care- 
less and  negligent 
manner,  he  is  liable 
to  the  tenant  for  such  damages  as 
are  the  proximate  result  of  such  neg- 
ligence, and  the  tenant  does  not  as- 
sume the  risk  of  the  landlord's  neg- 
ligence. Mortrude  v.  Martin,  185 
Iowa,  1320,  172  N.  W.  17;  Glickauf 
v.  Maurer,  75  111.  289,  20  Am.  Rep. 
238;  Gill  v.  Middleton,  105  Mass. 
477,  7  Am.  Rep.  548;  Gregor  v. 
Cady,  82  Me.  131,  17  Am.  St.  Rep. 
466, 19  Atl.  108;  Michael  v.  Billings 
Printing  Co.  150  Ky.  253,  150  S.  W. 
77;  Mann  v.  Fuller,  63  Kan.  664,  66 
Pac.  627 ;  Upham  v.  Head,  74  Kan. 
17,  85  Pac.  1017,  20  Am.  Neg.  Rep. 
348 ;  Galvin  v.  Beals,  187  Mass.  250, 
72  N.  E.  969,  17  Am.  Neg,  Rep.  55; 
Volkath  V.  Stevens,  199  Mo.  App.  5, 
202  S.  W.  283;  Tarnogurski  v. 
Rzepski,  252  Pa.  507,  97  Atl.  697; 
Mumby  v.  Bowden,  25  Fla.  454,  6 
So.  453;  R.  C.  H.  Covington  Co.  v. 
Masonic  Temple  Co.  176  Ky.  729, 
L.R.A.1918A,  436,  197  S.  W.  420; 
Bains  v.  Dank,  199  Ala.  250,  74  So. 
341. 

Exemption    clauses    in    various 
leases  somewhat  less  sweeping  and 


comprehensive  in  tlieir  general 
terms  have  been  held  by  the  courts 
of  other  jurisdictions,  particularly 
by  the  New  York  courts,  not  to 
operate  as  a  waiver  of  the  right  of 
the  tenant  to  recover  damages  from 
a  landlord,  resulting  from  the  mak- 
ing of  repairs  in  a  negligent  man- 
ner. Eugene  C.  Lewis  Co.  v.  Metro- 
politan Realty  Co.  189  N.  Y.  534,  82 
N.  E.  1126;  Rolfe  v.  Tufts,  216 
Mass.  563,  104  N.  E.  341,  5  N.  C. 
C.  A.  291;  Smith  v.  Faxon,  156 
Mass.  589,  31  N.  E.  687;  Unterberg 
V.  Israel,  103  Misc.  675,  171  N.  Y. 
Supp.  133;  Second  United  Cities 
Realty  Corp.  v.  Hare,  165  N.  Y. 
Supp.  371 ;  Sacher  v.  Murray  Lenox 
Land  Co..  171  N.  Y.  Supp.  216; 
Worthington  v.  Parker,  11  Daly, 
545. 

In  Mortrude  v.  Martin,  185  Iowa, 
1319,  172  N.  W.  17,  plaintiff  sought 
to  recover  damages  for  injuries  re- 
ceived by  him  caused  by  the  falling 
of  plaster  from  the  ceiling  of  a 
store  in  which  he  was  employed. 
One  of  the  defenses  urged  was  that 
the  lease  under  which  his  employer 
occupied  the  premises  as  a  tenant 
contained  a  clause  giving  the  land- 
lord permission  to  build'  additional 
stories  to  the  building,  and  waiv- 
ing claims  for  damages  occasioned 
thereby.  We  held  that  this  provi- 
sion of  the  lease  waived  only  such 
damages  as  might  result  from  the 
proper  construction  of  the  building, 
and  not  such  as  might  result  from 
negligence  in  the  construction  there- 
of. 

It  will  be  remembered  that  the  re- 
pairs in  question  were  being  made 
by  workmen,  furnished  by  a  local 
contractor  engaged  by  defendant, 
under  the  direct  supervision  and 
control  of  a  foreman  also  in  defend- 
ant's employ.  No  one  connected 
with  the  plaintiff  company  had  any- 
thing whatever  to  do  therewith,  or  a 
right  to  exercise  control  over  the 
workmen,  or  to  direct  the  manner 
in  which  the  work  should  be  per- 
formed. 

It  is  true  that  the  so-called  ex- 
emption clause  of  the  lease  is  stated 
in    broad    and    sweeping    general 
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terras,  but  we  cannot  conceive  that 
the  waiver  of  damages  resulting  to 
the  lessee  from  the  negligence  of" 
the  lessor  in  making  specific  re- 
p^rs  upon  the  building  in  pursu- 
ance of  a  separate,  independent 
contract,  resting  upon  a  new  con- 
sideration, could  have  been  within 
the  contemplation  of  the  parties  at 
tiie  time  the  lease  was  entered  into. 
No  such  repairs  were  in  the  mind  of 
either  party.  It  is  our  conclusion 
upon  this  point  that,  although  it  be 
conceded  that  plaintiff  was  occupy- 
ing tiie  premises  at  the  time  the 
building  collapsed,  under  the  terms 
and  provisions  of 
the  lease  that  ex- 
pired April  1st,  he 
did  not,  by  the  pro- 
visions quoted,  waive  his  right  to 
claim  damages  for  the  total  destruc- 
tion of  his  stock  of  merchandise,  as 
the  result  of  the'  negligence  of  the 
defendant  in  repairing,  altering, 
and  reconstructing  a  portion  of  the 
building  occupied  by  plaintiff,  and 
in  a  measure  at  his  instance  and  re- 
quest. 

II.  Much  evidence  was  intro- 
duced by  plaintiff  tending  to  show 
that  the  building,  at  the  time  the 
work  of  making  repairs  commenced, 
was  in  a  dilapidated  and  ruinous 
condition;  that  the  brick  out  of 
which  it  was  constructed  was  of 
poor  quality,  and  the  mortar  had 
lost  its  strength  and  was  easily 
crumbled  and  had  little  or  no  ad- 
hesive force ;  and  that  the  work  was 
begun  without  inspection  of  the  cen- 
ter wall  of  the  building  for  the  pur- 
pose of  ascertaining  whether  the 
repairs  could  be  safely  made. 

It  is  contended  by  counsel  for  ap- 
pellant that  the  charge  of  negli- 
gence, submitted  to  the  jury,  was 
so  inseparably  connected  with  the 
ruinous  and  unsafe  condition  of  the 
building  that,  aside  from  the  ex- 
emption clause  in  the  lease,  plaintiff 
cannot  recover,  for  the  reason  he 
was  bound  to  make  such  examina- 
tion of  the  premises  as  was  neces- 
sary to  determine  whether  they 
were  safe  for  occupancy,  and  that 
defendant  is  not  liable  for  injuries 


resulting  from  such  defects  as  were 
known  to  plaintiff,  or  would  have 
been  discovered  by  such  inspection 
as  it  was  his  duty  to  make.  Also 
that,  if  the  issue  of  negligence  sub- 
mitted to  the  jury  was  not  so  in- 
separably based  upon,  the  unsafe 
condition  of  the  building  as  to  pre< 
elude  recovery,  the  evidence  cohclu- 
sively  shows  that  plaintiff  assumed 
the  risk  and  failed  to  exercise  due ' 
care  under  the  circumstances.  The 
contention  of  counsel  fails  to  dis- 
tinguish between  injuries  resulting 
from  unconcealed  defects  in  the 
building  and  injuries  resulting  from 
the  omission  of  the  landlord  to  per- 
form some  duty,  owing  to  the  ten- 
ant, or  from  affirmative  acts  of  neg- 
ligence committed  by  him  in  making 
repairs  upon  the  leased  premises. 
The  evidence  does  not  disclose  that 
tile  collapse  of  the  building  was  due 
to  its  inherent  weakness  or  to  de- 
fects reasonably  discoverable  upon 
proper  inspection  thereof,  but  suf- 
ficient evidence  that  such  collapse 
was  due  to  the  negligent  manner  in 
which  the  work  of  lowering  the  floor 
in  the  storeroom  occupied  by  plain- 
tiff was  done  was  introduced  to  re- 
quire submission  of  the  question  to 
the  jury.  Plaintiff,  by  remaining 
witii   his   stock   of  _„„„p„«„  „, 

goods    m    the    build-    rWlt  ot  me«U- 

ing,  assumed  no  **"**• 
risk  for  injuries  caused  by  the  negli- 
gence of  defendant  in  lowering  the 
floor  and  making  the  other  stipu- 
lated alterations  in  the  building.  It 
did  appear  from  the  testimony  of 
one  Raven,  an  architect  who  was 
called  as  a  witness  for  plaintiff, 
that,  before  the  contract  for  the  re- 
pairs and  alterations  of  the  building 
was  entered  into,  he  told  Ruff  that 
the  building  was  in  such  a  condition 
that  extensive  repairs  or  alterations 
could  not  be  safely  made  thereon. 
Ruff  did  not  communicate  this  con- 
versation to  the  defendant.  He  tes- 
tified, however,  that  the  conversa- 
tion was  a  casual  one,  that  it  had 
entirely  gone  from  his  mind,  and 
that,  so  far  as  he  knew.  Raven  was 
not  speaking  from  knowledge  ob- 
tained from  an  inspection  of  the 
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building,  and  he  paid  little  attention 
to  what  he  said. 

The  case-does  not,  in  our  opinion, 
come  within  the  rule  announced  in 
Dresser  v.  Bates,  162  C.  C.  A.  541, 
250  Fed.  526,  and  other  cases  cited 
upon  this  point  in  the  brief  of  ap- 
pellant. Plaintiff's  cause  of  action 
was^ot  based  upon  the  ruinous  con- 
dition of  the. building,  due  to  its  age 
'  and  deterioration,  but  upon  the  neg- 
ligent manner  in  which  the  work 
was  attempted  to  be  done,  and  done. 
Clearly,  there  was  no  assumption  of 
the  risk  by  the  plaintiff,  and  we 
need  not  refer  particularly  to  the 
large  number  of  authorities  cited  by 
counsel. 

III.  We  have  carefully  analyzed 
appellant's  exceptions  to  the  ninth 
paragraph  of  the  court's  charge  to 
the  jury,  and  reach  the  conclusion 
that  same  is  without  merit.  The 
exceptions  to  paragraph  11  are  like- 
wise without  substantial  merit. 
The  lease  provided  that  during  the 
term  the  premises  should  not  be 
overloaded,  damaged,  or  defaced  by 
the  lessee.  It  appears  from  the  rec- 
ord that  a  quantity  of  merchandise 
was  removed  by  plaintiff  from  the 
basement  to  the  fourth  floor  of  the 
building  just  before  the  work  of 
making  the  alterations  commenced. 
Evidence  to  the  effect  that  the  mer- 
chandise was  removed  upon  the  or- 
ders of  defendant's  superintendent 
so  as  to  give  more  room  to  the  work- 
men employed  in  lowering  the  floor 
was  introduced.  This  was,  how- 
ever, denied  by  the  witnesses  for 
defendant.  It  is  also  shown  that  a 
considerable  quantity  of  paper  had 
been  recently  removed  from  the 
fourth  floor,  and  that  the  merchan- 
dise taken  from  the  basement  did 
not  exceed  2,000  or  3,000  pounds  in 
weight,  which  was  much  less  than 
the  weight  of  the  rolls  of  paper 
referred  to. 

The  court,  in  paragraph  11,  in- 
structed the  jury  that  it  was  the 
duty  of  plaintiff  to  use  reasonable 
and  ordinary  care  not  to  permit 
anything  to  be  done  which  would 
overload  the  premises,  in  view  of 
the  condition  of  the  building  and  the 
alterations  and  remodeling  contem- 


plated, so  far  as  the  same  were 
known  to  the  plaintiff.  Counsel  for 
appellant  contends  that  the  instruc- 
tion was  erroneous  for  the  reason 
that  it  should  have  stated  that  plain- 
tiff was  absolutely  bound  not  to  over- 
load the  premises,  and  that  it  was 
its  duty  to  determine,  at  its  peril, 
whether  this  was  being  done. 
Whether  the  instruction  was  correct 
as  stated,  or  whether  it  should  have 
been  framed  upon  the  theory  of 
counsel,  we  think  no  prejudice  could 
have  resulted  to  defendant  on  ac- 
count of  the  form  in  which  it  was 
given.    The  evidence  wholly  fails  to 

show    that    the     col-    Appe.l^,ror  In 

lapse  of  the  build-  iii»<r««stioii- 
ingwas  due  to  over-  >••'"'»«-—• 
loading.    As  stated,  the  weight  of 
merchandise   on   the   fourth    floor 
was,  according  to  record,  apprecia- 
bly less  than  it  customarily  was. 

rV.  A  witness,  who  properly 
qualifled  as  an  expert  on  building 
construction,  was  asked  a  hypothet- 
ical question  which  assumed  certain 
facts  shown  in  evidence  with  refer- 
ence to  the  condition  of  the  building 
and  the  manner  in  which  the  work 
of  lowering  the  floor  was  done,  to 
give  his  opinion  as  to  what  would 
be  the  effect  upon  the  center  wall  of 
doing  the  work  in  the  manner  as- 
sumed. He  answered  that  he  would 
expect  it  to  cause  the  wall  to  collapse. 
The  objection  to  the  question  was 
that  it  invaded  the  province  of 
the  jury  and  asked  the  witness 
to  pass  upon  the  ultimate  facts. 
The  objection  is  not  well  taken. 
The  witness  had  a  right  to  express 
an  opinion  based  upon  the  facts  of- 
fered in  evidence 
and  assumed  in  the  opinion— tn-Tad- 
hypothetical  ques-  JSfy.*""""""*  "* 
tion  as  to  the  effect 
upon  the  building  of  doing  the  work 
in  the  manner  stated.  We  need  not 
review  the  authorities  cited,  but  the 
question  comes  reasonably  within 
the  rule  of  Morgan  v.  Fremont 
County,  92  Iowa,  644,  61  N.  W.  231 ; 
Kitteringham  v.  Sioux  City  &  P.  R. 
Co.  62  Iowa,  285,  17  N.  W.  585; 
Brier  v.  Chicago,  R.  I.  &  P.  R.  Co. 
183  Iowa,  1212,  168  N.  W.  339. 
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Some  other  minor  questions  are 
discussed  by  counsel  for  appellant, 
but  it  is  impossible,  in  an  opinion  of 
permissible  len^h,  to  review  all  of 
the  points  discussed  by  counsel  in 
argument,  or  to  point  out  either 
their  inapplicabiliiy  to  the  case  at 
bar,  or  their  want  of  controlling  im- 
portance. On  account  of  the  large 
amount  involved,  this  is  one  of  un- 
usual importance.  Aided  by  the 
careful  manner  in  which  the  record 
was  prepared  and  the  exhaustive 
treatment  of  the  propositions  relied 
upon  for  reversal  by  counsel  in  their 
respective  briefs,  we  have  given  the 
entire  record  the  fullest  possible 
consideration. 
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XSX  W.  W.  408.) 

To  give  the  effect  urged  by  appel- 
lant to  the  provisions  of  the  lease 
quoted  above  would,  under  the  cir- 
cumstances shown,  it  seems  1x>  us, 
be  to  place  an  unwarrantable  inter- 
pretation thereon,  and  by  implica- 
tion or  construction  to  add  some- 
thing thereto  which  manifestly  was 
not  within  the  contemplation  of  the 
parties  at  the  time  the  instrument 
was  executed. 

Failing  to  discover  grounds  for 
reversal  in  the  record,  the  judgment 
of  the  court  below  is  affirmed. 

Evans,  Ch.  J.,  and  Arthur  and  Fa- 
ville,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Liability  of  landlord  for  damage  to  tenant's  goods  through  negligence  in 

making  repairs. 


1.  Negligence  of  landlord  or  Ma  servant: 

a.  In  general: 

1.  Repairs   gratuitously  made, 

971. 

2.  Repairs   made   under   cove- 

nant  or   other   obligation, 
974. 

b.  Effect    of   exemption   clause   in. 

lease,  974. 

r.  Negligence  of  landlord  or  Hia  servant. 
a.  In  general. 

t.  Repairs  gratuitously  made. 

Although  a  landlord  may  be  under 
no  obligation  to  his  tenant  to  make  re- 
pairs, he  is  not  justified  in  making 
them  without  regard  to  danger  to  the 
property  of  the  tenant.  If  his  neg- 
ligence, or  that  of  his  servant,  in  mak- 
ing gratuitous  repairs,  results  in  dam- 
age to  his  tenant's  goods,  he  is,  accord- 
ing to  the  view  generally  adopted,  lia- 
ble for  the  injury. 

Arkansas.  —  Sparks  v.  Murray 
(1915)  120  Ark.  17,  178  S.  W.  909. 

Florida.— Mumby  v.  Bowden  (1889) 
25  Fla.  454,  6  So.  458. 

Illinois. — Bernauer  v.  Hartman  Steel 
Co.  (1889)  33  III.  App.  491.  See  also 
Glickauf  v.  Maurer  (1874)  75  111.  289, 
20  Am.  Rep.  238;  Mitchell  v.  Plaut 
(1889)  31  111.  App.  148. 


II.  Negligence  of  independent  contractor: 

a.  View  that  landlord  is  not  liable 

generally,  976. 

b.  View  that  landlord  is  liable  gen- 

erally, 976. 

c.  View  that  liability  of  landlord 

depends  on  duty  to  repair,  979. 


Iowa.— Rice  v.  Whitley  (1901)  115 
Iowa,  748,  87  N.  W.  694. 

Kansas.— Mann  v.  Fuller  (1901)  63 
Kan.  664,  66  Pac.  627. 

Kentucky.  —  Michael  v.  Billings 
Printing  Co.  (1912)  150  Ky.  253,  150 
S.  W.  77. 

Louisiana. — See  Smith  v.  Female 
Orphan  Asylum  (1830)  1  La.  547. 

Maryland. — See  Evans  v.  Murphy 
(1898)  87  Md.  498,  40  Atl,  109. 

New  York. — See  Willard  v.  Bunting 
(1865)  34  N.  Y.  153;  Roberts  v.  Korn- 
blum  (1909)  131  App.  Div.  286,  115 
N.  Y.  Supp.  616 ;  Walker  v.  Sho'emaker 
(1875)  4  Hun,  579;  Hine  v.  Cushing 
(1889)  58  Hun,  519,  6  N.  Y.  Supp.  850. 

Oklahoma.— Horton  v.  Early  (1913) 
39  Okla.  99,  47  L.R.A.(N.S.)  314,  184 
Pac.  436,  Ann.  Cas.  1915D,  825. 

Pennsylvania.  —  Tarnogurski  v. 
Rzepski  (1916)  252  Pa.  507,  97  Atl. 
697. 
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Texas.— Lynch  v.  Ortlieb  (1894)  — 
Tex.  Civ.  App.  — ,  28  S.  W,  1017;  Ara 
V.  Rutland  (1915)  —  Tex.  Civ.  App. 
—  172  S.  W.  993. 

West  Yirsrinia. — Charlow  v.  Blank- 
enship  (1917)  80  W.  Va.  200,  L.R.A. 
1917D,  1149,  92  S.  E.  318, 17  N.  C.  C.  A. 
225. 

As  was  said  in  Horton  v.  Early 
(Okla.)  supra :  "Notwithstanding  that 
plaintiff  was  not  legally  bound  to  re- 
pair the  roof,  yet,  having  undertaken 
so  to  do,  he  is  liable  for  the  damage 
sustained  on  account  of  a  failure  to 
make  said  repairs  in  a  proper  and  skil- 
ful manner.  The  principle  that  gov- 
erns in  such  cases  being  that,  although 
the  landlord  is  not  bound  to  repair  in 
the  absence  of  an  express  covenant  to 
repair,  where  no  controlling  statute 
interferes,  and  though  his  promise  to 
repair,  made  subsequent  to  the  execu- 
tion of  the  lease,  is  without  considera- 
tion, and  hence  is  unenforceable,  yet 
if  he  shall  voluntarily  and  gratuitous- 
ly undertake,  during  the  term,  to  re- 
pair the  demised  premises,  he  is  bound 
in  so  doing  to  use  ordinary  care  and 
diligence.  He  may  be  held  responsi- 
ble for  his  negligence  or  lack  of  care 
and  skill,  or  the  negligence  of  his 
servants,  or  those  employed  by  him  in 
doing  what,  in  the  first  instance,  he 
was  not  bound  to  do.  The  distinction 
is  made  by  the  authorities  between 
nonfeasance  and  misfeasance  of  the 
landlord.  In  other  words,  the  law  dis- 
tinguishes between  the  failure  or  re- 
fusal of  the  landlord  to  do  what  he 
has  not  promised  to  do,  or  is  not  legal- 
ly bound  to  do,  and  his  doing  it  in  a 
negligent  manner.  But  if  the  landlord 
voluntarily  repairs  and  actually  en- 
ters upon  the  carrying  out  of  his 
scheme  of  repair,  he  will  be  responsi- 
ble for  the  want  of  due  care  in  the 
execution  of  the  work,  upon  the  prin- 
ciple of  liability  for  negligence,  with- 
out reference  to  any  question  of  im- 
plied contract  to  repair,  or  implied 
consideration." 

So,  in  Lynch  v.  Ortlieb  (Tex.)  supra, 
with  respect  to  a  landlord's  liability 
for  negligence  in  making  gratuitous 
repairs,  the  court  said:  "Under  the 
original  contract  appellant  was  not 
bound  to  make  repairs,  and,  whatever 


the  motive  which  induced  him  to  un- 
dertake to  repair  the  wall, — ^whether 
to  subserve  his  own  interest  by  pre- 
serving the  property  or  to  protect  the 
tenant, — ^if  it  was  done  in  such  a  neg- 
ligent and  unskilful  manner  as  to 
cause  the  wall  to  fall  down,  the  con- 
siderations which  may  have  induced 
him  to  undertake  it  would  be  imma- 
terial. A  different  rule  would  prevail 
if  appellant  undertook  to  repair  the 
wall,  and  merely  failed  to  protect  it 
from  falling." 

Likewise  in  Tamogurski  v.  Rzepski 
(Pa.)  supra,  the  court  said:  "While 
plaintiff,  under  the  tenns  of  his  lease, 
agreed  to  make  all  repairs,  defendant 
did  not  stand  on  this  agreement,  but 
voluntarily,  at  the  request  of  plain- 
tiff, undertook  to  make  the  necessary 
repairs  to  the  pipes,  and,  having  done 
so,  became  liable  for  any  damage  due 
to  his  negligent  performance  of  the 
work." 

The  making  of  ineffective  repairs 
by  a  landlord,  though  the  lease  does, 
not  require  him  to  make  repairs,  has 
been  held  to  subject  the  landlord  to 
liability  for  damage  to  his  tenant's 
goods,  due  to  the  insufficiency  of  the 
repairs.  Sparks  v.  Murray  (1915)  120 
Ark.  17,  178  S.  W.  909;  Mann  v.  Full- 
er (1901)  63  Kan.  664,  66  Pac.  627. 
The  liability  of  a  landlord  for  ineffec- 
tive repairs  where  he  is  not  bound  to 
make  any  repairs  is  apparently  to  be 
explained  on  the  ground  that  the  ten- 
ant is  entitled  to  rely  on  the  sufficien- 
cy of  such  repairs  as  the  landlord  has 
undertaken.  See  Sparks  v.  Murray 
(Ark.)  supra,  wherein  the  defendant 
set  up  as  a  counterclaim  to  an  action 
on  promissory  notes  given  for  rent  the 
damage  to  his  goods  caused  by  the 
failure  of  the  plaintiff  landlord  to 
make  effective  repairs  on  the  roof  of 
the  demised  premises  after  he  had 
undertaken  and  attempted  to  make 
them.  Reversible  error  was  predicat- 
ed on  a  refusal  to  give  an  instruction 
that  if  the  landlord  made  an  agree- 
ment to  rei)air  the  roof,  which  was  re- 
lied on  by  the  defendant  tenant,  but 
did  the  repair  work  in  such  an  im- 
proper and  unskilful  manner  as  to 
cause  damage  to  the  defendant's  stock 
of  goods  through  the  leaking  of  rain 
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water,  there  should  be  a  findins:  for 
the  defendant  on  his  counterclaim  of 
the  amount  of  such  damage.  The 
court  said:  "While  it  is  true  there  is 
no  stipulation  or  covenant  in  the  lease 
requiring  the  lessor  to  make  repairs, 
and  he  is  not,  under  the  terms  of  it, 
bound  to  do  so,  still  there  is  substan- 
tial testimony  tending  to  show  that  he 
agreed  to  repair  the  roof,  and  under- 
took and  attempted  to  do  so,  and  that 
injury  resulted  to  the  tenant  from  his 
negligence  in  not  making  the  repairs 
effective;  and  the  requested  instruc- 
tion would  properly  have  submitted  to 
the  jury  the  question  of  his  liability 
for  damages  therefor.  .  .  .  The  law 
appears  to  be  settled  that,  notwith- 
standing the  landlord  is  under  no  im- 
plied obligation  to  make  repairs  or 
improvements  upon  leased  premises, 
in  the  absence  of  a  covenant  or  agree- 
ment to  do  so,  still  if  he  undertakes  to 
make  such  improvements  or  repairs, 
and  makes  them  in  such  a  negligent 
and  careless  manner  as  to  injure  the 
tenant,  the  tenant  may  recover  dam- 
ages therefor." 

The  fact  that  repairs  are  made  by 
a  landlord  in  response  to  complaints 
and  requests  on  the  part  of  his  tenant 
will  not  bar  a  recovery  by  the  latter 
for  damage  to  his  goods,  due  to  the 
negligent  manner  in  which  the  repairs 
are  made.  Ara  v.  Rutland  (1915)  — 
Tex.  Civ.  App.  — ,  172  S.  E.  993. 

And  clearly  a  landlord  is  liable  for 
a  negligent  injury  to  a  tenant's  per- 
sonal property  while  making  repairs 
under  a  special  agreement  permitting 
him  to  make  repairs,  but  requiring 
him  to  do  the  work  with  diligence, 
care,  and  caution.  Walker  v.  Shoe- 
maker (1875)  4  Hun  (N.  Y.)  579. 

A  fortiori,  the  consent  of  a  tenant 
to  an  alteration  does  not  bar  a  recov- 
ery by  him  against  his  landlord  for 
damage  to  his  goods,  caused  by  the 
negligent  manner  in  which  the  alter- 
ation is  made,  if  the  consent  is  given 
with  the  condition  that  the  tenant's 
goods  are  to  be  protected  from  dam- 
age and  exposure.  Willard  v.  Bunt- 
ing (1865)  84  N.  Y.  153. 

A  tenant  who  rents  only  a  part  of  a 
building  may  recover  for  damage  to 
his  goods  from  negligent  repairs  made 


by  the  landlord  on  the  part  of  the 
building  over  which  he  retains  con- 
trol. Charlow  v.  Blankenship  (1917) 
80  W.  Va.  200,  L.R.A.1917D,  1149,  92 
S.  E.  318,  17  N.  C.  C.  A.  225. 

Similarly  a  tenant  is  entitled  to  re- 
cover for  damages  to  his  goods  due 
to  the  negligence  of  the  landlord  in 
making  repairs  on  a  building  adjoin- 
ing the  premises  occupied  by  the  in- 
jured tenant  Hine  v.  Gushing  (1889) 
53  Hun,  519,  6  N.  Y.  Supp.  850. 

In  at  least  a  few  jurisdictions  dam- 
age sustained  by  a  tenant  on  account 
of  a  negligent  injury  to  his  goods  in 
the  making  of  gratuitous  repairs  by 
the  landlord  may  be  set  up  by  way  of 
counterclaim  in  an  action  by  the  land- 
lord for  rent.  Sparks  v.  Murray 
(1915)  120  Ark.  17,  178  S.  W.  909; 
Walker  v.  Shoemaker  (N.  Y.)  supra; 
Horton  v.  Early  (1913)  39  Okla.  99, 
47  L.R.A.(N.S.)  314,  184  Pac.  436, 
Ann.  Gas.  1915D,  825. 

A  concurrent  cause  of  damage  to  a 
tenant's  goods  will  not  bar  a  recovery 
against  a  landlord  for  negligence  in 
the  making  of  repairs,  if  the  damage 
would  not  have  occurred  but  for  the 
landlord's  negligence.  But  if  a  part 
of  the  damage  can  be  attributed  to 
some  cause  other  than  the  negligent 
repairs,  and  if  the  two  causes  are  in- 
dependent in  their  operation,  the  lia- 
bility of  a  landlord  for  negligent  re- 
pairs is  confined  to  the  damage  proved 
to  have  resulted  from  his  negligence. 
Rice  v.  Whitley  (1901)  115  Iowa,  748, 
87  N.  W.  694. 

In  Massachusetts,  it  has  been  held 
that  a  landlord  is  not  liable  for  dam- 
age to  his  tenant's  goods,  caused  by 
the  negligence  of  the  landlord  or  his 
servant  in  making  gratuitous  repairs. 
McKeon  v.  Gutter  (1892)  156  Mass. 
296,  81  N.  E.  889.  In  that  case  the 
court  said:  "In  the  case  at  bar,  if  we 
assume  that  the  jury  would  have  been 
warranted  in  finding  that  the  defend- 
ant made  repairs  on  the  pipes,  we  are 
of  opinion  that  the  case  was  rightly 
taken  from  the  jury.  There  was  no 
conflict  of  evidence  as  to  the  terms  of 
the  letting.  The  law  imposed  the  duty 
on  the  plaintiff  to  keep  the  pipes  in  re- 
pair. If  the  defendant,  at  the  request 
of  the  plaintiff,  made  repairs  upon  the 
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pipes,  this,  would  be  a  gratuitpus  act, 
which  would  not  impose  any  liability 
upon  him.  The  ruling  that  the  action 
could  not  be  maintained  was,  there- 
fore, right" 

2,  Repairs  vMide  under  covenant  or  other 
obligation. 

There  appears  to  be  no  dissent  from 
the  view  that  a  landlord  who  is  under 
a  legal  obligation,  by  covenant  or  oth- 
erwise, to  make  repairs,  is  bound,  in 
performing  the  obligation,  to  exercise 
reasonable  care  to  prevent  injury  to 
his  tenant's  goods.  If,  in  the  course 
of  the  making  of  the  required  repairs, 
he  or  his  servant  negligently  causes 
damage  to  the  personal  property  of 
his  tenant,  the  latter  is  entitled  to  re- 
cover from  him  for  the  loss.  Demp- 
sey  v.  Hertzfield  (1860)  80  Ga.  866; 
Flynn  v,  Trask  (1866)  11  Allen 
(Mas&)  550;  Slafter  v.  Siddall  (1906) 
97  Minn.  291,  106  N.  W.  308 ;  Worth- 
ington  V.  Parker  (1885)  11  Daly  (N. 
Y.)  545;  Walker  v.  Swayzee  (1856)  3 
Abb.  Pr.  (N.  Y.)  138;  Randolph  v. 
Feist  (1898)  28  Misc.  650,  52  N.  Y. 
Supp.  109.  See  also  Franco  v.  Maker 
(1916)  223  Mass.  71,  111  N.  E.  721; 
Blumenthal  v.  Prescott  (1902)  70  App. 
Div.  560,  75  N.  Y.  Supp.  710;  Coleman 
V.  Central  Trust  Co.  (1898)  25  Misc. 
295,  54  N.  Y.  Supp.  561.  Compare  Hol- 
lander V.  W,  &  E.  Realty  Co.  (1918) 
105  Misc.  49,  172  N»  Y.  Supp.  455.  See 
also  the  reported  case  (Oscab  Ruff 
Drug  Co.  v.  Western  Iowa  Co.  ante, 
962. 

Thus,  in  Slafter  v.  Siddall  (1906)  97 
Minn.  291,  106  N.  W.  808,  it  was  held 
that  where  a  display  window  was  im- 
properly constructed  under  a  contract 
between  a  lessor  and  a  lessee,  requir- 
ing the  former  to  construct  the  win- 
dow, the  tenant  was  entitled  to  re- 
cover from  the  landlord  for  damage 
to  his  goods  caused  by  the  faulty 
workmanship. 

So,  in  Franco  v.  Maker  (1916)  223 
Mass.  71,  111  N.  E.  721,  the  court  held 
that  where  tenants  impliedly  agreed 
to  remain  in  the  demised  premises  if 
the  landlord  would  thaw  certain  froz- 
en sewer  pipes,  an  undertaking  of  the 
latter  to  thaw  the  pipes  was  not  gra- 
tuitous, and,  therefore,  he  was  liable 


for  damage  to  personal  prpperty  of 
the  tenants,  negligently  caused  by  a 
fire  started  by  the  landlord  to  thaw 
the  pipes. 

Similarly  in  Coleman  v.  Central 
Trust  Co.  (1898)  25  Misc.  295,  54  N. 
Y.  Supp.  561,  a  landlord  who  had  cove- 
nanted to  keep  the  demised .  premises 
in  repair  was  held  to  be  liable  for  the 
damage  to  his  tenant's  goods  result- 
ing from  the  negligence  of  the  land- 
lord's servant  in  making  repairs  on 
the  roof  of  the  building  occupied  by 
the  tenant 

In  an  action  on  the  contract  a  land- 
lord has  been  held  to  be  liable  for 
damage  to  his  tenant's  goods  due  to 
the  insufficiency  of  repairs,  where  he 
contracted  to  put  the  demised  prem- 
ises in  good  condition  and  repair,  and 
BO  keep  and  maintain  them.  Flynn  t. 
Trask  (1866)  11  Allen  (Mass.)  550. 
However,  a  landlord  has  been  held  not 
to  be  liable  to  a  subtenant  for  damage 
to  his  personal  property  due  to  the 
insufficiency  of  repairs,  though  he 
may  have  been  under  an  obligation  to 
his  tenant  to  make  the  repairs.  Hol- 
lander v.  W.  &  E.  Realty  Co.  (1918) 
105  Misc.  49,  172  N.  Y.  Supp.  455. 

ft.  Effect  of  exemption  clause  in  lease. 

There  are  several  decisions  to  the 
effect  that  a  clause  in  a  lease  purport- 
ing to  exempt  a  landlord  from  liabil- 
ity for  injury  to  a  tenant  or  his  goods, 
but  not  specifically  referring  to  dam- 
age negligently  inflicted,  does  not  re- 
lieve a  landlord  from  liabilily  for 
damage  to  his  tenant's  goods  due  to 
the  negligence  of  himself  or  his  serv- 
ant in  the  making  of  repairs.  Worth- 
ington  V.  Parker  (1885)  11  Daly  (N. 
Y.)  545;  Randolph  v.  Feist  (1898)  23 
Misc.  650,  52  N.  Y.  Supp.  109;  Second 
United  Cities  Realty  Corp.  v.  Hare 
(1917)  165  N.  Y.  Supp.  371.  See  also 
the  reported  case  (Oscar  Ruff  Drug 
Co.  V.  Western  Iowa  Co.  ante,  962. 

The  reported  case  (Oscab  Ruff 
Drug  Co.  v.  Western  Iowa  Co.)  is  ap- 
parently to  the  effect  that  where  re- 
pairs are  made  by  a  landlord  under  a 
special  agreement  entered  into  after 
the  .  lease  was  executed,  and  the 
lessee's  stock  of  goods  is  damaged  by 
the  negligent  manner  in  which  the  re- 
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pairs  are  made,  the  landlord  is  not 
relieved  from  liability  by  a  general 
stipulation  in  the  lease  purporting  to 
exempt  the  landlord  from  any  injury, 
loss,  or  damage  to  any  person  or  prop- 
erty on  the  premises.  The  court,  how- 
ever, points  out  that  although  counsel 
on  both  sides  based  their  arguments 
on  the  construction  to  be  given  to  the 
stipulation  in  the  lease,  it  had  expired 
before  the  repairs  were  made.  It  is, 
therefore,  not  clear  whether  the  ac- 
tual decision  in  the  case  is  on  the  con- 
struction of  the  exemption  clause  in 
the  lease  or  on  the  liability  of  a  land- 
lord for  negligence  in  making  repairs 
in  the  absence  of  such  a  clause. 

A  clause  in  a  lease  to  the  effect  that 
the  landlord  was  not  to  be  answerable 
"for  damages  caused  by  the  elements, 
by  leakage  in  roof  or  piping,"  has  been 
held  not  to  exempt  a  landlord  who 
was  under  a  general  obligation  to  keep 
the  demised  premises  in  repair,  from 
liability  for  damage  to  a  tenant's 
stock  of  goods,  caused  by  the  negligent 
adjustment  of  a  roof  leader  pipe  dur- 
ing the  course  of  an  alteration. 
Worthington  v.  Parker  (N.  Y.)  supra. 
A  like  conclusion  has  been  reached 
under  the  following  clause  in  a  lease: 
"The  landlord  shall  not  be  liable  for 
any  damage  caused  by  leakage  of  wa- 
ter or  for  any  cause  or  event."  Ran- 
dolph V.  Feist  (1898)  23  Misc.  650,  52 
N.  Y.  Supp.  109. 

So,  a  landlord  has  been  held  to  be 
liable  for  damage  to  a  tenant's  per- 
sonal property  from  the  overflow  of 
water  caused  by  a  negligent  repair  of 
a  drain  pipe  by  the  former,  though 
the  lease  of  the  premises  contained 
the  following  clause :  "And  the  party 
of  the  first  part  shall  not  be  liable 
for  damages  by  reason  of  leakage  of 
Groton  water,  or  for  any  cause  in  any 
event."  Second  United  Cities  Realty 
Corp.  V.  Hare  (1917)  165  N.  Y.  Supp. 
371,  wherein  the  court  said:  "This 
clause  does  not  relieve  the  landlord 
from  the  consequences  of  his  own  neg- 
ligence." 

It  has  been  held,  however,  with  re- 
spect to  a  counterclaim  for  damage  to 
a  tenant's  goods  by  negligence  in  mak- 
ing repairs,  that  effect  should  be  given 
to  a  clause  in  a  lease  providing  that 


the  landlord  was  not  to  be  liable  to 
the  tenant  for  damage  from  water  or 
for  any  other  damage  resulting  from 
the  carelessness,  negligence,  or  im- 
proper conduct  of  any  other  tenant 
or  agents  or  employees.  Unterberg 
V.  Israel  (1918)  103  Misc.  675,  171  N. 
Y.  Supp.' 133.  In  that  case  the  court 
said:  "Undoubtedly  under  all  the  au- 
thorities this  clause  in  the'lease  would 
exempt  the  landlord  from  any  liabil- 
ity resulting  from  lealtage  caused  by 
the  negligence  of  any  agents  or  em- 
ployees, or  from  ordinary  wear  and 
tear,  or  from  sudden  action  of  the  ele- 
ments. If  the  defendant's  counter- 
claim seeks  a  recovery  for  damages 
sustained  in  that  manner,  then  a  trial 
of  the  counterclaim  would  be  useless. 
The  plaintiff,  however,  would  be  re- 
sponsible for  any  affirmative  act  of 
negligence  committed  by  herself." 

11.  SegUgenoe  of  independent  con- 
tractor. 

a,  Tiew  that  landlord  is  not  liable  gen- 
erallv. 

In  at  least  two  jurisdictions  the 
courts  apply  the  general  doctrine  rel- 
ative to  independent  contractors,  and 
hold  that  if  the  landlord  selects  a  com- 
petent contractor,  and  the  work  con- 
tracted for  is  not  inherently  danger- 
ous, the  landlord  is  not  liable  for  in- 
jury to  the  tenant's  goods  caused  by 
the  negligence  of  the  contractor. 
Lawrence  v.  Shipman  (1873)  39  Conn. 
586;  Meany  v.  Abbott  (1867)  6  Phila. 
(Pa.)  256. 

Thus,  a  mason  employed  by  a  land- 
lord- to  make  repairs  has  been  held  to 
be  an  independent  contractor,  so  as  to 
relieve  the  landlord  from  liability  for 
damage  to  the  tenant's  property 
caused  by  the  mason's  negligence. 
Lawrence  v.  Shipman  (Conn.)  supra, 
wherein  the  facts  relative  to  the  em- 
plojTnent  were  stated  as  follows: 
"The  mason  was  employed  in  a  single 
transaction  at  a  specified  price  for  the 
job.  By  the  terms  of  the  contract  he 
was  to  accomplish  a  certain  specified 
result,  the  choice  of  means  and  meth- 
ods and  details  being  left  wholly  to 
him.  The  employment  was  of  a  me- 
chanic in  his  regular  business,  recog- 
nized as  a  distinct  trade,  requiring 
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skill  and  experience,  and  to  which  ap- 
prenticeships are  served.  The  con- 
tractor's duty  was  to  conform  himself 
to  the  terms  of  the  contract,  and  he 
was  not  subject  to  the  immediate  di- 
rection and  control  of  his  employers." 

In  Meany  v.  Abbott  (Pa.)  supra, 
Sharswood,  P.  J.,  said  in  holding  that 
a  landlord  was  not  liable  for  damage 
to  a  tenant  from  the  negligent  con- 
struction of  a  water-closet  by  a  plumb- 
er employed  by  the  landlord  to  do 
the  work  according  to  a  plan  submit- 
ted by  the  plumber:  "In  the  case  be- 
fore us  the  defendant  made  a  contract 
with  a  plumber,  recommended  to  him 
by  one  of  his  tenants,  who  built  the 
addition  according  to  his  own  plan. 
.  .  .  The  defendant  could  not  be  ex- 
pected to  be  acquainted  with  the  art 
of  a  plumber,  or  to  know  wherein  the 
plan  was  defective.  He  is  not  shown 
to  have  given  directions,  or  to  have 
interfered  in  the  work.  The  question 
is.  Did  the  relation  of  master  and 
servant  exist  between  the  defendant 
and  the  plumber?  It  is  plain  that  in 
this  case  it  did  not.  It  is  now  the 
clear  and  well-settled  law  that  where 
a  man  has  work  done  for  him  by  a 
contractor,  he  is  no  more  liable  for 
the  negligence  of  such  contractor  and 
his  servants  than  he  is  for  the  neg- 
ligence of  a  tenant  who  occupies  prem- 
ises under  a  letting  from  him.  It 
would  be  a  monstrous  load  of  respon- 
sibility to  throw  upon  a  man  to  make 
him  pay  for  the  negligence  or  unskil- 
fulness  of  every  artisan,  mechanic,  or 
workman  he  employs.  The  rule  of  re- 
spondeat superior,  even  within  its 
most  restricted  limits,  is  severe 
enough.  A  man  must  then  not  only 
be  presumed  to  know  the  law,  but  all 
other  arts  and  sciences.  If  I  contract 
with  a  reputable  machinist  to  put  up 
a  steam  engine  in  my  tenanted  house, 
for  the  benefit  of  one  of  my  tenants, 
and  he  does  so,  it  would  certainly  be 
a  hard  measure  of  justice  to  hold  me 
responsible  for  all  damage  resulting 
from  its  faulty  construction." 

The  insolvency  of  an  independent 
contractor,  or  the  fact  that  he  is  finan- 
cially irresponsible,  is  not  a  sufiScient 
reason  for  holding  a  landlord  who  em- 
ploys him  to  make  repairs  liable  for 


his  negligent  injury  to  a  tenant's 
property.  Lawrence  t.  Shipman 
(Ck>iui.)   supra. 

h.  View  that  landlord  la  liable  generaUy. 

In  some  jurisdictions  the  courts 
hold  that  a  covenant  for  quiet  enjoy- 
ment imposes  an  obligation  on  the 
landlord  to  avoid  negligent  injuries 
to  the  goods  of  his  tenant,  and  that 
this  obligation  cannot  be  avoided  by 
the  employment  of  an  independent 
contractor  to  make  repairs.  It  is 
therefore  held  in  these  jurisdictions 
that  a  landlord  is  liable  for  damage 
to  a  tenant's  goods  through  negligent 
repairs  by  an  independent  contractor, 
irrespective  of  the  duty  of  the  land- 
lord to  have  the  repairs  ma.de.  Peer- 
less Mfg.  Co.  v.  Bagley  (1901)  126 
Mich.  225,  58  L.R.A.  286,  86  Am.  St. 
Rep.  537,  85  N.  W.  668;  Dalkowitz  v. 
Schreiner  (1908)  —  Tex.  Civ.  App.  — , 

110  S.  W.  564.  See  also  Nahm  v.  Reg- 
ister Newspaper  Co.  (1906)  120  Ky. 
485.  87  S.  W.  296.  9  Ann.  Cas.  209; 
Michael  v.  Billings  Printing  Co.  < 
(1912)  160  Ky.  253,  160  S.  W.  77; 
Blickley  v.  Luce  (1907)  148  Mich.  233, 

111  N.  W.  752;  Wertheimer  v.  Saund- 
ers (1897)  95  Wis.  573,  37  L.R.A.  146, 
70  N.  W.  824,  2  Am.  Neg.  Rep.  480. 
Compare  R.  C.  H.  Covington  Co.  v. 
Masonic  Temple  Co.  (1917)  176  Ky. 
729,  L.R.A.1918A,  436,  197  S.  W.  420. 

Thus,  in  Peerless  Mfg.  Co.  v.  Bag- 
ley  (Mich.)  supra,  the  court  said: 
"Did  the  employment  of  such  a  con- 
tractor relieve  the  defendants  from 
liability  to  plaintiff?  They  insist  that 
it  did;  that  the  case  is  within  the  rule 
that,  when  one  employs  a  competent, 
experienced,  and  independent  contrac- 
tor to  do  a  lawful  work,  he  is  not  lia- 
ble, either  for  defects  in  the  system 
or  in  the  apparatus  or  machinery.  The 
learned  counsel  cite  Devlin  v.  Smith 
(1882)  89  N.  Y.  470,  42  Am.  Rep.  811 ; 
King  V.  New  York  C.  &  H.  R.  R.  Co. 
(1876)  66  N.  Y.  181,  23  Am.  Rep.  87; 
Engel  V.  Eureka  Club  (1893)  137  N. 
Y.  100,  83  Am.  St.  Rep.  692,  32  N.  E. 
1052 ;  McCafferty  v.  Spuyten  Duyvil  & 
P.  M.  R.  Co.  (1874)  61  N.  Y.  178,  19 
Am.  Rep.  267;  Miller  v.  New  York,  L. 
&  W.  R.  Co.  (1890)  125  N.  Y.  118,  26 
N.  E.  36.    None  of  those  cases  involves 
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the  relation  of  landlord  and  tenant. 
They  are  cases  coming  clearly  within 
the  rule  as  to  nonliability  for  the  neg- 
ligence  of  independent  contractors. 
There  is,  however,  another  rule,  and 
which  may  be  called  an  exception  to 
that  above  stated,  viz.,  that,  where  one 
owes  an  absolute  duty  to  another,  he 
cannot  acquit  himself  of  liability  by 
delegating  that  duty  to  an  independ- 
ent contractor.  To  apply  the  rule  to 
the  present  case,  it  may  be  thus  stat- 
ed: Where  a  landlord  undertakes  to 
make  repairs  or  improvements  for  his 
tenant,  he  cannot  relieve  himself  of 
the  consequences  of  neglect  in  the 
performance  of  his  agreement  by  em- 
ploying an  independent  contractor." 

So,  in  Nahm  v.  Register  Newspaper 
Co.  (1905)  120  Ky.  485,  87  S.  W.  296, 
9  Ann.  Gas.  209,  the  court  said:  "The 
landlord  is  under  a  positive  duty  to 
his  tenant  that  he  shall  have  quiet 
enjo3rment  of  the  premises.  He  can- 
not himself  tear  oif  the  roof  above 
the  tenant's  head  without  being  re- 
sponsible for  the  consequent  injury 
to  the  tenant's  goods,  and  what  he 
cannot  do  directly  himself  he  cannot 
relieve  himself  of  responsibility  for 
by  contracting  for  its  being  done  by 
another.  A  master  cannot  relieve 
himself  of  a  nonassignable  duty  which 
he  owes  to  a  servant,  by  contracting 
with  another  for  its  performance.  A 
railroad  cannot  relieve  itself  from  re- 
sponsibility for  the  exercise  of  its 
franchises  by  contract  with  another. 
The  principle  runs  through  the  entire 
law,  and  has  often  been  applied  be- 
tween landlord  and  tenant."  It  is  not 
certain,  however,  whether  the  damage 
for  which  the  action  was  brought  was 
due  to  negligence  or  was  a  natural 
consequence  of  the  alteration  which 
the  landlords  employed  independent 
contractors  to  make.  Negligence  on 
the  part  of  the  independent  contrac- 
tors was  referred  to  in  the  pleadings; 
but  the  decision  apparently  goes  no 
further  than  to  hold  that  if  the  land- 
lords made  an  agreement  with  inde- 
pendent contractors  the  performance 
of  which,  in  the  ordinary  mode  of 
doing  the  work,  necessarily  or  natu- 
rally damaged  the  tenant's  property, 
16  A.L.R.— 62. 


the  landlords  were  liable  for  the  dam- 
age. 

In  Michael  v.  Billings  Printing  Go. 
(1912)  160  Ky.  253,  150  S.  W.  77,  the 
court,  after  holding  that  the  person 
who  made  the  repairs  for  which  the 
suit  was  brought  was  not  an  inde- 
pendent contractor,  stated  that,  even 
if  he  was,  the  landlord  could  not  es- 
cape liability  for  his  negligence. 

Likewise,  in  Wertheimer  v.  Saund- 
ers (1897)  95  Wis.  573,  37  L.R.A.  146, 
70  N.  W.  824,  2  Am.  Neg.  Rep.  480,  the 
court  said:  "The  evidence  shows  that 
the  work  of  putting  on  the  roof,  in 
the  present  instance,  was  undertaken 
in  consequence  of  the  solicitation  and 
request  of  the  plaintiff,  through  his 
agent,  Ayers,  and  by  entering  upon 
the  performance  of  the  work,  through 
the  medium  of  a  contract  with  third 
parties,  the  defendants  assumed  and 
owed  the  plaintiff  a  particular  duty  in 
the  premises ;  namely,  that  reasonable 
care  and  caution  should  be  used  in 
conducting  the  work  of  taking  off  the 
old  roof  and  putting  on  the  new  one, 
to  avoid  doing  any  injury  to  the  prop- 
erty of  the  plaintiff.  This  was  an  ab- 
solute duty  imposed  by  law,  upon  the 
particular  facts,  and  was  just  as  bind- 
ing as  if  the  defendants  had  stipulated 
in  the  lease  for  its  performance.  The 
work  to  be  done  was  one  attended 
with  risk  and  danger  to  the  property 
of  the  tenant  by  reason  of  its  expos- 
ure to  the  elements.  That  one  upon 
whom  the  law  devolves  a  duty  cannot 
shift  it  over  upon  another,  so  as  to 
exonerate  himself  from  the  conse- 
quences of  its  nonperformance,  is  very 
clear." 

In  Dalkowitz  v.  Schreiner  (1908)  — 
Tex.  Civ.  App.  — ,  110  S.  W.  564,  a 
landlord  was  held  to  be  liable  for  an 
injury  to  a  tenant's  goods,  due  to  in- 
sulBcient  repairs  by  an  independent 
contractor,  though  the  landlord  was 
under  no  obligation  to  have  the  re- 
pairs made.  The  court  said:  "The 
landlord,  in  the  first  instance,  was 
under  no  obligation  to  the  tenant  to 
repair  this  roof,  but  undertook  to  do 
80  by  putting  on  a  new  roof,  and  there- 
by, under  all  the  authorities,  assumed 
the  .responsibility  of  doing  this  work 
with  due  care  in  reference  to  its  tend- 


Digitized  by 


Google 


978 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L.R. 


ency  to  inflict  damage  upon  the  ten- 
ant. It  is  well  settled  that  such 
undertaking,  though  gratuitous,  is  at- 
tended by.  a  duty  to  perform  the  serv- 
ice in  a  careful  manner,  and  is  not 
destitute  of  consideration  to  support 
it.  See  Gregor  v.  Cady  (1889)  82  Me. 
131,  17  Am.  St,  Rep.  466,  19  Atl.  108; 
Mann  v.  Fuller,  63  Kan.  664,  66  Pac. 
627;  Wertheimer  v,  Saunders  (Wis.) 
supra;  Blumenthal  v.  Prescott  (1902) 
70  App.  Div.  560,  75  N.  Y.  Supp.  710; 
Gill  V.  Middleton  (1870)  105  Mass. 
478,  7  Am.  Rep.  548 ;  Lasker  Real  Es- 
tate Asso.  V.  Hatcher  (1894)  —  Tex. 
Civ.  App.  — ,  28  S.  W.  404;  Lynch  v. 
Ortlieb  (1894)  —  Tex.  Civ.  App.  — , 
28  S.  W.  1017;  Eberson  v.  Continental 
Invest.  Co.  (1906)  118  Mo.  App.  67, 
93  S.  W.  298.  The  above  cases  also 
serve  to  show  that  the  rule  of  inde- 
pendent contractor  does  not  avail  to 
relieve  appellee  of  responsibility.  The 
contractor  was  her  representative  in 
and  about  the  work,  so  far  as  appel- 
lants are  concerned.  For  these  rea- 
sons we  conclude  that  judgment 
should  have  been  for  plaintiffs,  and 
the  facts,  including  the  amount  of  the 
damage,  being  undisputed,  judgment 
should  be  rendered  here  in  their  favor. 
Appellee's  recourse,  if  any,  is  against 
her  contractor." 

Similarly  it  has  been  held  that  a 
landlord  is  liable  for  damage  to  a  ten- 
ant's merchandise,  caused  by  negli- 
gent alterations  made,  with  the  per- 
mission of  the  landlord,  by  another 
tenant  at  his  own  expense.  Blickley 
v.  Luce  (1907)  148  Mich.  233,  111  N. 
W.  752.  That  case  was  treated  as  sub- 
stantially one  in  which  a  landlord  had 
repairs  made  by  an  independent  con- 
tractor, the  court  saying:  "If  the 
landlord  had  directed  the  tenant  to 
make  the  repairs  at  the  landlord's  ex- 
pense, in  whole  or  in  part,  the  men 
who  carried  out  the  work  would  have 
represented  the  landlord,  whether 
they  were  independent  contractors  or 
not.  The  duty  to  so  reconstruct  the 
building  as  not  to  injure  the  plain- 
tiff would  be  an  absolute  duty,  resting 
upon  the  landlord,  which  he  could  not 
delegate  to  another,  and  thereby  es- 
cape liability.  .  .  .  Whatever  the 
rule  might  be  as  to  a  stranger,  it  can 


make  no  difference  in  principle  as  to 
plaintiff,  who  occupied  under  a  cove- 
nant for  quiet  enjoyment,  whether 
the  expense  of  reconstruction  was 
borne  by  the  landlord  or  another,  act- 
ing by  his  authority.  In  either  event, 
the  invasion  of  plaintiff's  possession 
would  be  due  to  the  authority  of  the 
landlord,  who  had  agreed  to  protect 
it,  and,  in  either  event,  the  landlord 
should  be  held  liable  for  the  negligent 
execution  of  the  work,  the  result  of 
which,  directly  attributable  to  the  au- 
thority of  the  landlord,  was  an  evic- 
tion of  the  tenant." 

But  it  has  been  held  that  where  a 
landlord,  under  no  previous  obliga- 
tion to  make  repairs,  entered  into  an 
agreement  with  his  tenant  to  the  effect 
that  the  former  should  have  repairs 
made  for  their  mutual  benefit  by  an 
independent  contractor,  the  landlord 
was  «ot  liable  for  damage  to  the  ten- 
ant's goods,  due  to  the  negligence  of 
the  contractor.  Lasker  Real  Estate 
Asso.  v.  Hatcher  (1894)  —  Tex.  Civ. 
App.  — ,  28  S.  W.  404. 

Where  damage  to  a  tenant's  goods 
from  the  negligent  manner  in  which 
repairs  by  an  independent  contractor 
were  made  occurred  during  the  term  of 
a  new  lease,  executed  several  weeks 
after  the  expiration  of  the  term  of  the 
lease  during  which  the  improvements 
had  been  negligently  made,  and  the 
new  lease  had,  before  the  damage  oc- 
curred, been  assigned  by  the  lessee,  a 
partnership,  to  a  corporation  organ- 
ized to  carry  on  the  business  of  the 
partnership,  it  was  held  that  the  cor- 
poration could  not  recover  from  the 
landlord  for  the  damage  suffered.  R. 
C.  H.  Covington  Co.  v.  Masonic  Temple 
Co.  (1917)  176  Ky.  729,  L.R.A1918A, 
436,  197  S.  W.  420.  After  stating  that 
the  corporation  had  failed  to  prove 
its  averment  of  a  renewal  clause  in 
the  earlier  lease,  the  court  said: 
"When  the  lease  to  Covington  & 
Banks  expired  on  the  last  day  of  the 
year  1913,  it  was  its  duty  to  give 
possession  of  the  property,  if  it  could 
not  effect  another  contract  for  the 
rental  of  the  property.  If  the  partner- 
ship then  made  a  contract  for  a  lease 
upon  the  property,  it  occupied  the 
situation  of  a  new  tenant.    With  the 


Digitized  by 


Google 


ANNO.— DAMAGE  TO  TENANT'S  GOODS— REPAIRS. 


979 


expiration  of  the  lease  under  which 
the '  property  was  held,  the  rights  of 
the  tenant,,  growing  out  of  the  lease, 
expired  with  it,  except  such  as  were 
incident  to  the  tenant's  right  to  the 
removal  of  his  property.  No  damages 
occurred  to  Covington  &  Banks  while 
the  lease  under  which  it  held  the  prop- 
erty was  in  existence,  and  in  fact  no 
damages  were  ever  suffered  by  the 
partnership.  When  the  lease  was 
made  to  Covington  &  Banks  on  Feb- 
ruary 10,  1914,  the  general  rule  ap- 
plicable to  the  liability  of  a  landlord 
to  the  tenant  for  the  condition  of  the 
premises  must  necessarily  prevail. 
That  general  rule,  which  is  of  almost 
universal  application,  is,  in  the  ab- 
sence from  the  contract  of  any  under- 
taking on  the  part  of  the  landlord 
that  the  premises  are  in  any  particu- 
lar condition,  the  tenant  must  and 
does  take  the  premises  as  he  finds 
them.  There  is  no  undertaking  by  the 
landlord  that  the  premises  are  fit  for 
the  purpose  for  which  they  are  let,  or 
that  they  are  in  any  particular  condi- 
tion, to  be  implied  from  the  mere  fact 
of  letting  them  to  rent,  but  if  the  land- 
lord knows  at  the  time  of  the  letting, 
that  the  premises  are  in  an  unsafe  or 
dangerous  condition,  and  such  condi- 
tion cannot  be  discovered  by  the  ten- 
ant by  the  exercise  of  ordinary  care, 
and  the  landlord  fails  to  disclose  the 
dangerous  condition,  or  conceals  it, 
he  is  liable  to  the  tenant,  his  family, 
servants,  and  guests  for  injuries  sus- 
tained by  them,  and  resulting  from 
the  unsafe  and  dangerous  condition 
of  the  premises.  If  the  landlord  is 
without  knowledge,  at  the  time  of  the 
letting,  of  any  dangerous  defect  in 
the  premises,  he  is  not  responsible 
for  any  injuries  which  result  from 
such  defect." 

c.  View    that    UabiUty   of   landlord   de- 
pends on  duty  to  repair. 

In  some  jurisdictions  the  liability 
of  a  landlord  for  injury  to  a  tenant's 
goods,  due  to  the  negligence  of  an  in- 
dependent contractor  in  making  re- 
pairs, depends  on  whether  the  repairs 
are  being  made  gratuitously,  or 
whether  they  are  made  in  the  perform- 
ance of  a  duty  resting  on  the  land- 


lord. Under  this  view  there  is  no  lia- 
bility for  the  negligence  of  an  inde- 
pendent contractor  in  making  gratui- 
tous repairs.  Bains  v.  Dank  (1917) 
199  Ala.  250,  74  So.  341;  S.  W.  Noggle 
Wholesale  &  Mfg.  Co.  v.  Sellers  &  M. 
Roofing  Co.  (1916)  —  Mo.  App.  — ,  183 
S.  W.  659. 

Thus,  a  landlord  not  under  an  ob- 
ligation to  make  repairs  has  been  held 
not  to  be  liable  for  damage  to  a  ten- 
ant's goods,  caused  by  negligent  re- 
pairs, where  it  appeared  that  the 
work  required  peculiar  skill,  though 
it  was  not  inherently  dang:erous,  and 
the  landlord  selected  a  competent  con- 
tractor for  the  work,  which  was  done 
according  to  the  latter's  methods,  or 
in  compliance  with  requests  of  the 
tenant,  and  not  under  the  control  or 
direction  of  the  landlord.  S.  W.  Nog- 
gle Wholesale  &  Mfg.  Co.  v.  Sellers  & 
M.  Roofing  Co.  (Mo.)  supra. 

So,  in  Bains  v.  Dank  (Ala.)  supra,  a 
landlord  was  held  not  to  be  liable  for 
damage  to  his  tenant's  goods,  caused 
by  the  negligence  of  independent  con- 
tractors in  placing  a  new  roof  on  the 
house  occupied  by  the  tenant,  where  it 
appeared  that  the  repair  work  was 
gratuitous  on  the  part  of  the  landlord 
and  was  done  at  the  request  of  the 
tenant  The  court  explained:  "The 
evidence  shows  that  the  work  was 
being  done  by  said  firm  as  independ- 
ent contractors,  and  if  there  was 
any  negligence  on  their  part  (a  ques- 
tion upon  which  we  would  indicate  no 
opinion),  the  landlord  would  not  be 
liable  therefor.  The  repair  work  was 
being  made  gratuitously  on  the  part 
of  the  landlord,  at  the  tenant's  request. 
The  evidence  is  without  dispute  that 
the  contractors  were  entirely  compe- 
tent and  reliable." 

In  Honnemeyer  v.  Fischer  (1905)  27 
Ohio  C.  C.  8,  a  decision  apimrently 
based  on  the  theory  that  a  landlord  is 
not  liable  for  the  act  of  an  independ- 
ent contractor  in  making  gratuitous 
repairs,  it  was  held  that  a  landlord 
cannot  avoid  responsibility  for  dam- 
age to  a  tenant's  goods  through  negli- 
gent repairs,  by  employing  an  inde- 
pendent contractor  to  do  the  work, 
where  the  circumstances  show  that 
the  repairs  will  be  attended  with  dan- 
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get  to  the  tenant's  property  if  made 
at  the  time  selected  by  the  landlord. 

If  only  a  short  time  is  required  for 
the  work,  and  the  landlord  remains  in 
control  of  the  premises,  a  person  em- 
ployed by  him  to  make  gratuitous  re- 
pairs is  a  servant  instead  of  an  inde- 
pendent contractor,  and  the  landlord 
is  liable  for  damage  to  a  tenant's 
goods,  caused  by  the  workman's  neg- 
ligence. Mumby  v.  Bowden  (1889)  25 
Fla.  464,  6  So.  453;  Glickauf  v.  Maurer 
(1874)  75  111.  289,  20  Am.  Rep.  238. 

Where  no  special  terms  showing  the 
character  of  the  employment  were 
agreed  on  by  a  landlord  and  one  em- 
ployed by  him  to  repair  the  plumbing 
of  a  building,  it  was  held  that  the 
plumber  was  not  an  independent  con- 
tractor, but  a  servant,  and  that  there- 
fore the  landlord,  though  not  bound 
to  make  the  repairs,  was  liable  for  a 
negligent  injury  to  a  tenant's  goods  by 
the  plumber.  Bernauer  v.  Hartman 
Steel  Co.  (1889)  33  111.  App.  491. 

However,  a  landlord  who  is  under  a 
legal  obligation  to  make  repairs  can- 
not avoid  liability  for  injury  to  his 
tenant's  goods  by  showing  that  the  re- 
pairs which  caused  the  damage  were 
made  by  an  independent  contractor. 
Eberson  v.  Continental  Invest.  Co. 
(1906)  ll8  Mo.  App.  67,  93  S.  W.  297. 
See  also  Mumby  v.  Bowden  (Fla.) 
supra;  O'Rourke  v.  Feist  (1899)  42 
App.  Div.  136,  59  N.  Y.  Supp.  157; 
Sulzbacher  v.  Dickie  (1876)  51  How. 
Pr.  (N.  Y.)  500.  Compare  Hyde  v.  Wil- 
more  (1895)  14  Misc.  340,  85  N.  Y. 
Supp.  681,  wherein  the  view  was  ap- 
parently taken  that  a  landlord  is  in 
no  case  liable  to  the  tenant  for  the 
negligence  of  an  independent  contrac- 
tor in  making  repairs. 

As  was  said  in  Eberson  v.  Continen- 
tal Invest.  Co.  (Mo.)  supra:  "The 
covenant  of  the  defendant,  in  the 
lease,  to  repair,  is  a  personal  one,  the 
performance  of  which  it  could  not 
delegate  to  another  so  as  to  absolve 
it  from  liability  for  damages  result- 
ing from  the  negligent  performance 
of  the  duty.  By  its  contract  with 
Hogg  &  Reed  to  make  the  repairs, 
plaintiff  substituted  them  in  its  stead, 
and  made  them  its  agent  for  the  per- 
formance of  the  work  of  restoration; 


in  such  circumstances,  the  rule  of  re- 
sponsibility is  thus  stated  by  Proifes- 
sor  Wharton :  The  rule  that  the  ^n- 
cipal  is  not  liable  for  the  contractor's 
torts  is  "inapplicable  to  cases  where 
the  contractor  is  intrusted  with  tlie 
performance  of  a  duty  incumbent  upon 
his  employer,  and  neglects  its  fulfil- 
ment, whereby  an  injury  is  occa- 
sioned." • " 

In  Sulzbacher  v.  Dickie  (N.  Y.)  su- 
pra, it  appeared  that  a  tenant's  goods 
were  damaged  because  an  independ- 
ent contractor,  in  placing  a  new  roof 
on  the  demised  building,  neglected  to 
protect  the  interior  against  rain 
storms  during  the  course  of  the  work. 
The  landlord,  who  engaged  the  con- 
tractor, was  held  to  be  liable  for  the 
damage,  on  the  ground  that  the  eon- 
tractor  was  not  bound  to  protect  the 
premises  in  the  absence  of  an  express 
stipulation  to  that  effect,  and  that 
there  was  no  such  stipulation  in  the 
contract.  In  the  opinion  Daly,  Ch.  J., 
doubted  the  correctness  of  the  view, 
but  felt  obliged  to  adopt  it  on  the  au- 
thority of  Buffalo  V.  Holloway  (1852) 
7  N.  Y.  493,  57  Am.  Dec.  550,  wherein 
it  was  held  that  an  independent  con- 
tractor engaged  by  a  city  to  construct 
a  sewer  in  a  street  was  not,  in  the 
absence  of  an  express  contract  there- 
for, bound  to  take  necessary  measures 
for  the  protection  of  travelers.  In  a 
separate  opinion  Robinson,  J.,  placed 
the  liability  of  the  landlord  on  the 
dangerous  character  of  the  repair 
work,  saying:  "Where  the  act  under- 
taken is  one  from  its  very  character 
either  a  nuisance  or  one  dangerous  to 
others,  the  person  undertaking  it  is 
not  released  from  responsibility  to 
any  person  thereby  injured,  although 
he  has  entered  into  a  contract  with 
some  third  person  to  perform  it,  and 
the  injury  has  occurred  through  the 
negligence  of  the  latter."  The  result 
reached  by  the  court,  if  not  its  reason- 
ing, is  in  accord  with  the  weis^t  of 
authority,  since  the  landlord  had  cove- 
nanted to  make  repairs. 

But  where  a  tenant  agrees  to  the 
making  of  repairs  desired  by  the  land- 
lord, if  the  landlord  employs  a  com- 
petent independent  contractor  to  do 
the  work  he  is  not  liable  for  a  aesli- 
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seat  injury  by  the  latter  to  the  ten- 
ant's goods.  Jefferson  v.  Jameson  & 
M.  Co.  (1896)  165  HI.  138,  46  N.  E. 
272.  In  that  case  the  court  said: 
"Where  the  owner  employs  a  mechan- 
ic, and  sets  him  to  work  in  repairing: 
a  biuldinir  or  in  the  construction  of 
a  new  building,  and  furnishes  the  ma- 
terial to  be  used,  and  retains  direction 
of  aad  control  over  the  details  of  the 
work  and  the  men  employed.  In  such 
case  tibe  mechanic  would  be  the  mere 
servant  of  the  owner,  and  the  owner 
would  be  liable  for  the  negligence  of 
the  servant.  But  where  the  contractor 
is  given  the  entire  possession  of  the 
building  where  the  work  is  being  done, 
and  uses  his  own  m6ans  and  methods 
for  accomplishing  the  work,  and  is  not 
under  the  immediate  control  of  the 
employer,  but  works  under  a  plan 
adopted  before  he  contracted  to  per- 
form the  work,  he  occupies  the  posi- 
tion of  a  contractor,  and  the  employer 
will  not  be  responsible  for  damages  re- 
sulting from  his  negligence.  Morgan 
V.  Smith  (1893)  159  Mass.  570,  35  N. 
E.  101.  Here,  as  appears  from  the 
evidence,  appellant  let  the  work  of  re- 
pairing the  building  to  a  competent 
and  experienced  mechanic,  gave  him 
entire  control  over  the  building,  and 
surrendered  to  him  all  supervision 
and  direction  over  the  manner  of 
doing  the  work.  Indeed,  after  the 
contract  for  the  repairs  was  made, 
appellant  had  nothing  whatever  to  do 
with  the  building  or  the  work,  but  the 
entire  management  and  control  were 
in  the  hands  of  the  contractor.  Un- 
der such  circumstances  appellant  was 


not  liable,  and  the  court  erred  in  re- 
fusing the  propositions  of  law  sub- 
mitted by  him  on  this  branch  of  the 
case,  liie  fact  that  appellee  was  a 
tenant  of  appellant,  occupying  the 
building  where  the  repairs  were  made, 
does  not,  in  our  opinion,  make  this 
case  an  exception  to  the  general  rule 
heretofore  announced.  .Appellee  con- 
tracted in  writing  with  appellant,  for 
a  certain  consideration  therein  ex- 
pressed, that  the  improvement  or  re- 
pairs might  be  made.  Having  agreed 
that  the  repairs  might  be  made,  it 
occupies  no  better  position,  so  far  as 
its  right  to  recover  damages  is  con- 
cerned, than  a  stranger.  In  other 
words,  after  appellee  contracted  that 
the  work  might  be  done,  it  and  appel- 
lant, so  far  as  the  work  was  concerned, 
occupied  the  position  of  strangers  to 
each  other.  If  appellant  had  gone  on 
and  employed  mechanics  and  done  the 
work  himself,  and  damages  had  re- 
sulted through  the  negligence  of  his 
servants,  he  would  be  liable.  But,  on 
the  other  hand,  if  he  saw  proper  to 
let  the  contract  to  a  contractor,  and 
surrender  the  possession  of  the  prop- 
erty to  him,  and  give  him  the  entire 
supervision  and  control  of  the  work  in 
all  its  details,  and  damages  resulted 
through  the  negligence  of  the  con- 
tractor, the  latter  alone  would  be  lia- 
ble for  such  damages." 

But  the  burden  is  on  the  landlord 
to  show  that  the  tenant  consented  to 
the  making  of  repairs.  Northern 
Trust  Co.  V.  Palmer  (1898)  171  III.  383, 
49  N.  E.  553.  W.  S.  R. 


MASSACHUSETTS  BONDING  &  INSURANCE  COMPANY,  Plff.  in 

Err., 

V. 

OLLIE  E.  VANCE. 

Oldahoma  Supreme  Court  —  June  36,  10 IS. 
(—  Okla.  — ,  180  Pac.  693.) 

Insurance  —  parol  —  effect. 

X.  Parol  insurance,  comprehending  the  subject  of  insurance,  the  time 
when  the  risk  attaches  and  ends,  the  amount  of  indemnity,  the  parties, 
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and  the  premium,  contains  all  the  elements  essential  to  a  binding  contract 
of  insurance,  and  is  enforceable. 

iSee  note  on  this  question  beginning  on  page  995.] 


Trial  —  jury  —  question  of  agency. 

2.  On  the  trial  of  a  case,  where  the 
authority  of  an  agent  to  bind  his  prin- 
cipal is  made  an  issue  by  the  pleadings, 
and  where  there  is  any  competent  evi- 
dence bearing  upon  the  issue  of  agency 
and  the  extent  of  the  authority  of  such 
agent,  and  the  evidence  thereon  is  con- 
flicting, the  issue  as  to  such  agency 
and  the  extent  of  his  authority  are 
questions  to  be  determined  by  the  jury 
under  appropriate  instructions,  and  its 
finding  thereon  will  not  be  disturbed 
on  appeal. 

[See  21  R.  C.  L.  856,  857.] 


Attorney  and  client  —  authority   to 
compromise. 

3.  An  attorney  who  is  employed  to 
institute  and  prosecute  a  suit  has  no 
implied  authority  to  make  a  com- 
promise or  settlement,  or  to  receive  a 
tender. 

[See  2  R.  C.  L.  996.] 
Estoppel  —  retaining  benefits. 

4.  For  the  purpose  of  defeating  lia- 
bility, a  party  will  not  be  heard  to  say 
he  never  made  a  contract,  and,  incon- 
sistent with  such  assertion,  retain  the 
benefits  flowing  from  the  alleged  trans- 
action. 

[See  10  R.  C.  L.  694.] 


Error  to  the  District  Court  for  Payne  County  (CuUison,  J.)  to  review 
a  judgment  in  favor  of  plaintiff,  and  overruling  a  motion  for  new  trial, 
in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  parol 
contract  of  insurance.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  P.  D.  Mitchell  and  Charles     Co.  33  Or.  98,  54  Pac.  180;  Hardwick 


B.  Mills  for  plaintiff  in  error. 
'     Mr.  Walter  Mathews,  for  defendant 
in  error: 

The  evidence  was  sufficient  to  prove 
the  authority  of  the  alleged  agent  to 
make  the  contract  in  question. 

10  Enc.  Ev.  10;  National  Surety  Co. 
V.  Miozrany,  53  Okla.  322, 156  Pac.  651 ; 
Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  13 
Wall.  222,  20  L.  ed.  617;  Western  Home 
Ins.  Co.  V.  Hogue,  41  Kan.  524,  21  Pac. 
641;  Cooley,  Ins.  p.  345;  McFarland  v. 
T.  W.  Lanier  &  Bro.  50  Okla.  336.  150 
Pac.  1097;  Brownell  v.  Moorehead,  — 
Okla.  — ,  165  Pac.  408;  Case  v.  Posey, 
55  Okla.  163,  154  Pac  1165;  Cast  v. 
Barnes,  44  Okla.  107,  143  Pac.  856; 
Central  Mortg.  Co.  v.  Michigan  State 
L.  Ins.  Co.  43  Okla.  33,  143  Pac.  175; 
Iowa  Dairy  Separator  Co.  v.  Sanders,  40 
Okla.  656,  140  Pac.  406;  Wrought  Iron 
Range  Co.  v.  Leach,  32  Okla.  706,  123 
Pac.  419;  Ricker  Nat.  Bank  v.  Stone, 
21  Okla.  833,  97  Pac.  577;  United  States 
Fidelity  &  G.  Co.  v.  Shirk,  20  Okla.  576, 
95  Pac.  218 ;  Mechem,  Agency,  p.  83. 

Having  failed  to  deliver  the  policy,  in 
accordance  with  the  oral  agreement, 
and  plaintiff  having  suffered  an  injury 
in  the  meantime,  the  action  was  prop- 
erly brought  for  a  breach  of  the  oral 
contract. 

Davenport  v.  Peoria  M.  &  F.  Ins.  Co. 
17  Iowa,  276 ;  Sproul  v.  Western  Assur. 


V.  State  Ins.  Co.  20  Or.  547,  26  Pac  840 ; 
McCabe  Bros.  v.  JEta&  Ins.  Co.  9  N.  D. 
19,  47  L.R.A.  641,  81  N.  W.  426;  San- 
ford  V.  Orient  Ins.  Co.  174  Mass.  416, 
75  Am.  St.  Rep.  358,  54  N.  E.  883. 

If  plaintiff,  at  the  time  of  entering: 
into  the  contract  of  insurance,  paid  the 
agent  $5.30  as  first  pr^nium  for  the 
insurance  and  as  a  part  of  such  c(»i- 
tract,  and  defendant,  with  notice  of  the 
nature  of  the  terms  and  manner  of  en- 
tering into  the  contract,  and  of  the  fact 
of  plaintiff's  injuries,  has  kept  the 
money,  or  permitted  the  agent  to  keep 
it,  and  failed,  after  such  knowledge,  -to 
return  or  repay  him  such  sum,  the  de- 
fendant is  liable  on  the  contract. 

United  States  Fidelity  &  G.  Co.  v. 
Shirk,  20  Okla.  576,  95  Pac.  218;  Min- 
neapolis Threshing  Mach.  Co.  v.  Hum- 
phrey, 27  Okla.  694,  117  Pac.  203; 
American  Bankers'  Ins.  Co.  v.  Thomas, 
53  Okla.  11,  154  Pac.  44;  Roff  Oil  & 
Cotton  Co.  v.  King,  46  Okla.  31, 148  Pac. 
90;  J.  I.  Case  Threshing  Mach.  Co.  v. 
Lyons  &  Co.  40  Okla.  356,  138  Pac.  167 ; 
Whitcomb  v.  Oiler,  41  Okla.  331,  137 
Pac.  709. 

Springer,  C,  filed  the  following 
opinion: 

In  this  opinion  the  plaintiff  in 
error  will  be  referred  to  as  the  com- 
pany, and  the  defendant  in  error 
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will  be  referred  to  as  the  insured. 
This  action  was  commiehced  in  the 
district  court  of  Payne  county,  Okla- 
homa, by  the  insured,  to  recover 
$3,600  upon  a  parol  contract  of  in- 
surilnce. 

In  the  petition  filed  in  this  case  it 
is  alleged:  That  on  the  19th  day 
of  August,  1915,  E.  Evans  was  the 
agent  of  the  company,  and  had  au- 
thority to  solicit  and  enter  into  con- 
tracts of  insurance  against  acci- 
dents or  injury,  which  would  bind 
the  company  for  the  payment  of  the 
amount  agreed  upon  in  event  acci- 
dent or  injury  intervened  during  the 
life  of  the  insured.  That  on  the  19th 
day  of  August,  1915,  the  insured, 
being  a  pipe  line  constructor  by 
occupation,  entered  into  a  parol  con- 
tract of  insurance  with  the  company, 
through  its  said  agent,  E.  Evans, 
nt  Gushing,  Oklahoma,  whereby  the 
company  agreed  to  indemnify  the 
insured  against  the  effects  of  injury 
"  resulting  from  accidental  means 
which  would  prevent  him  from  pur- 
Kuing  his  occupation,  or  a  similar 
occupation,  should  such  injury  be 
received  prior  to  the  1st  day  of 
October,  1915,  by  paying  the  insured 
the  sum  of  $3,600,  should  the  injury 
disable  him  from  pursuing  his  occu- 
pation for  a  period  of  five  years  or 
longer,  or,  in  event  the  injury  dis- 
abled him  from  pursuing  such  occu- 
pation for  less  than  five  years,  the 
company  should  pay  the  insured  the 
sum  of  $60  per  month  during  the 
time  of  his  disability.  That,  as  a 
consideration  for  the  indemnity 
against  injury  to  the  insured,  he 
paid  the  company  the  sum  of  $5.30, 
as  reward  or  premium  for  such  in- 
demnity, and  which  should  extend 
from  and  including  the  19th  day  of 
August,  1915,  up  to  the  1st  day  of 
October  of  that  year.  The  petition 
further  alleges  that  on  the  21st  day 
of  August,  1915,  while  the  insured 
was  pursuing  his  occupation,  he  was 
accidentally  injured,  which  resulted 
in  the  permanent  loss  of  his  right 
ann. 

To  this  petition  the  company  in- 
terposed a  general  demurrer,  which 
was  presented  to  the  court  and  over- 


180  Pao.   «9J.) 

ruled,  and  exceptions  saved.  The 
coittpany  then  filed  an  answer,  in 
which  it  is  denied  that  E.  Evans  was 
the  agent  of  the  company,  having 
authority  to  enter  into  contracts  of 
insurance,  as  alleged  and  set  forth 
in  the  petition,  and  further  denying 
that  any  such  contract  of  insurance 
was  ever  made,  and  in  the  answer 
it  is  affirmatively  alleged  that  on 
the  19th  day  of  August,  1915,  the 
insured  made  an  application  to  the 
company  upon  its  regular  printed 
form  of  applications  for  a  policy  of 
accident  insurance,  to  begin  at  noon 
on  the  date  of  the  policy  to  be  issued 
by  the  company  in  pursuance  to  the 
application,  and  that  in  said  appli- 
cation, and  as  a  part  and  parcel  of 
the  same,  there  was  contained  the 
following  stipulation  and  agree- 
ment: "I  understand  and  agree 
that  I  have  made  the  foregoing 
statements  as  representations  to  in- 
duce the  issue  of  the  policy,  and  to 
that  end  I  agree  that,  if  any  one  or 
more  of  them  be  false,  all  right  to 
recover  under  said  policy  shall  be 
forfeited  to  the  company,  if  such 
false  statements  were  made  with  the 
actual  intent  to  deceive,  or  if  it 
materially  affects  either  the  accept- 
ance of  the  risk  or  the  hazard  as- 
sumed by  the  company;  that  the  in- 
surance hereby  applied  for  will  not 
be  in  force  until  the  delivery  of  the 
policy  to  me  while  I  am  in  good 
health  and  free  from  all  injury;  and 
that  the  agents  or  solicitors  of  the 
company  are  not  authorized  to  ex- 
tend credit  or  waive  or  modify  any 
of  the  terms  hereof.  I  agree  to  pay 
the  advance  premium  of  three  and 
48/100  dollars  before  the  first  day 
of  each  month  without  notice." 

It  is  further  alleged  in  the  answer 
that  on  the  19th  day  of  August,  1915, 
the  application  was  mailed  to  the 
company  from  Gushing,  Oklahoma, 
to  a  branch  office  at  Saginaw,  Michi- 
gan ;  that  the  policy  to  be  issued  in 
pursuance  to  the  application  was  a 
home  office  policy,  and  that  the 
home  office  alone  had  authority 
to  issue  policies  and  enter  into  in- 
surance contracts;  that,  upon  re- 
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ceipt  of  the  application  at  the  branch 
office  at  Saginaw,  Michigan,  it  was 
discovered  that  a  mistake  as  to  the 
occupation  of  the  insured  had  been 
made  in  the  application,  and  the 
same  was  returned  to  Gushing, 
Oklahoma,  for  the  purpose  of  pro- 
curing a  correction  of  the  mistake, 
and  that  said  application  was  de- 
stroyed and  a  new  one  was  made  and 
forwarded  to  the  home  office;  and 
that,  in  pursuance  thereof,  a  policy 
was  issued  on  the  26th  day  of  Au- 
gust, 1915,  which  contained  the  pro- 
vision that  said  policy  should  be 
null  and  void  unless  delivered  to  the 
insured  while  he  was  in  good  health 
and  uninjured. 

To  the  answer  the  insured  filed  a 
verified  reply,  in  which  he  specifical- 
ly denies  IJiat  he  signed  the  applica- 
tion as  alleged  and  set  forth  in  the 
answer,  and  denies  specifically  that 
he  ever  signed  but  one  application, 
and  denied  that  the  application  he 
signed  on  the  19th  day  of  August, 
1915,  contained  the  provision  set 
forth  in  the  answer,  and  denies 
specifically  that  the  application  he 
signed  contained  a  mistake  as  to  his 
occupation,  and  specifically  denies 
that  the  policy  was  ever  delivered 
to  him  as  alleged  and  set  forth  in 
the  answer.  And  the  reply  reiter- 
ates the  allegations  of  the  petition, 
the  receipt  of  the  premium,  and 
retention  thereof  by  the  insurer, 
and  other  facts  constituting  es- 
toppel and  waiver  by  the  insurer 
to  deny  the  contract  which  he  al- 
leges was  made. 

The  case  was  tried  to  the  court 
and  jury  at  the  May,  1916,  term, 
in  Payne  county,  Oklahoma,  and  the 
jury  returned  a  verdict  in  favor  of 
the  insured  for  the  full  sum  of 
$8,600.  In  due  time  a  motion 
for  a  new  trial  was  filed- and  pre- 
sented to  the  court,  which  was  over- 
ruled and  denied,  and  exception 
saved,  and  the  case  is  now  properly 
before  this  court  for  review. 

The  first  question  presented  for 
the  consideration  of  this  court  is 
the  contention  of  the  company  that 
the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  ac- 


tion, for  the  facts  therein  alleged  are 
against  the  plain  commands  of  the 
statutory  law  of  this  state,  and 
against  the  policy  of  the  law.  The 
precise  question  here  presented  in- 
volves the  validity  of  a  parol  con- 
tract of  insurance.  The  origin  of 
insurance  is  wrapped  in  the  obscuri- 
ty of  the  past  to  such  an  extent  that 
an  examination  of  the  most  learned 
authors  upon  this  subject  leaves  one 
in  doubt  as  to  its  true  origin.  Some 
of  the  authors  contend  that  insur- 
ance was  known  to  and  practised 
by  the  ancients;  still  others  contend 
that  it  had  its  origin  during  the 
days  of  the  Roman  republic;  and 
still  others  contend  that  it  had  its 
inception  in  the  necessities  of  mari- 
time commerce,  and  the  risks  and 
hazards  consequent  ypon  it.  While 
we  may  not  be  able  to  trace  to  a 
definite  source  the  invention  of  in- 
surance, we.  know  that  it  was 
practised  in  various  forms  down 
through  the  ages,  and  in  almost  all 
forms  of  human  activity,  and  did 
not  need  to  be  in  any  particular 
form,  so  long  as  it  embodied  all  the 
elements  of  an  enforceable  contract, 
until  it  became  more  modernized  in 
the  twelfth  century,  when  written 
contracts  or  policies  of  insurance 
first  made  their  appearance  among 
the  merchants  in  northern  Italy. 
Insurance  had  its  origin  in  the 
necessity  of  commerce,  and  has  ex- 
panded with  its  progress  and  facili- 
tated itself  to  the  wants  and  needs 
of  an  advaitting  civilization,  and  has 
been  extended  into  every  field  of 
human  endeavor,  protecting  all 
forms  of  commerce,  agriculture,  and 
life.  Wherever  danger  is  appre- 
hended or  protection  required,  it 
holds  out  its  fostering  hand  and 
promises  indemnity.  This  is  the 
principle  that  underlies  the  contract, 
and  it  can  never,  without  violation 
of  its  true  spirit  and  intent,  be  made 
by  the  insured  a  source  of  profit;  its 
sole  aim  being  to  protect  against 
loss,  damage,  or  injury. 

Much  doubt  and  uncertainty  re- 
garding the  precise  question  here 
presented  seem  to  have  at  one  time 
existed  among  the  courts  and  text- 
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writers  upon  this  important  subject, 
which  led  to  a  riot  of  confusions  in 
the  decisions  of  courts  of  last  resort, 
and  text-writers  as  well.  This  ques- 
tion first  came  before  the  supreme 
court  of  the  state  of  Missouri  in  the 
case  of  Henning  v.  United  States 
Ins.  Co.  47  Mo.  425,  4  Am.  Rep.  332, 
and  Justice  Wagner,  delivering  the 
opinion  of  the  court,  held:  "At 
common  law  there  is  nothing  abso- 
lutely requiring  that  the  contract 
should  be  in  writing." 

And  after  stating  that  there  was 
such  confusion  and  disagreement  in 
the  books  as  to  the  power  of  insur- 
ance companies  to  make  contracts 
of  insurance  by  parol,  and  after  re- 
viewing a  number  of  the  leading 
cases  upon  the  subject,  and  constru- 
ing the  act  of  that  state  incorporat- 
ing the  defendant  company,  it  was 
declared  that  "all  the  conditions  of 
the  policies  issued  by  Said  company 
shall  be  printed  or  written  on  the 
face  thereof,"  and  that  authority 
had  been  given  the  company  to  make 
by-laws,  one  of  which  required  the 
president  to  sign  all  policies  or  con- 
tracts by  which  the  company  was 
to  be  bound,  and  another  required 
every  proposal  of  insurance  to  be 
by  written  application,  signed  by  the 
applicant  or  his  agent,  and  held: 
'"ITiat  by  virtue  of  the  act  of  in- 
corporation and  the  by-laws  re- 
ferred to  there  could  be  no  original 
and  binding  contract  by  parol." 

A  learned  writer  (1  Duer,  Ins. 
60),  writing  upon  this  interesting 
subject,  uses  this  language:  "In- 
deed, it  may  be  well  doubted  whether 
an  action  upon  a  contract  merely 
oral  would  be  now  sustained,  since 
the  usage  of  written  contracts  have 
become  so  ancient  and  so  universal 
in  their  use  that  it  may  be  consid- 
ered to  have  acquired  the  force  of 
law." 

The  view  laid  down  by  this  author 
was  adopted  by  the  supreme  court 
of  the  state  of  Ohio  in  the  case  of 
Cockerill  v.  Cincinnati  Mut.  Ins.  Co. 
16  Ohio,  148,  as  well  upon  the 
ground  also  of  universal  usage  and 
the  authority  of  the  books,  as  up- 
on  the   ground   that   the    charter 
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required  the  policy  to  be  in  writ- 
ing,— ^the  precise  question  there 
presented  being  whether  a  policy 
which  had  become  void  by  the 
sale  of  the  property  insured  could 
be  revived  by  parol  agreement.  But 
after  a  careful  examination  of  this 
authority  we  are  conclusively  led  to 
the  conviction  that  it  is  not  sup- 
ported upon  either  ground  by  the 
authorities,  and,  indeed,  it  is  no 
longer  an  authority  in  the  state  of 
Ohio ;  it  being  overruled  in  the  case 
of  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345, 15  Am.  Rep.  612. 

The  question  was  again  presented 
to  the  supreme  court  of  the  state  of 
Missouri  in  the  case  of  Baile  v.  St. 
Joseph  F.  &  M.  Ins.  Co.  73  Mo.  371, 
and  after  going  exhaustively  into  the 
decisions  of  that  state,  and  as  well 
the  various  text-writers  upon  the 
subject,  the  Henning  Case  was  over- 
ruled, and  in  the  body  of  the  opinion 
it  is  said:  "It  must  now  be  con- 
sidered as  the  well-settled  doctrine 
by  the  nearly  univeraal  concurrence 
of  the  authorities  that  oral  agree- 
ments of  insurance  are  enforceable, 
although  the  charter  of  the  company 
contains  similar  provisions  to  those 
contained  in  chapter  67,  supra.  The 
principle  underlying  these  decisions 
is  this :  That  the  right  to  make  con- 
tracts of  insurance,  like  any  other 
right  of  contracting,  exists  as  at 
common  law,  unless  prohibited  by 
statute;  that  the  contract  of  insur- 
ance having  its  origin  in  mercantile 
law  and  usage,  the  distinction  which 
denies  the  power  to  enter  into  such  a 
contract,  except  in  the  particular 
modes  and  forms,  is  without  founda- 
tion, and  repugnant  to  and  incon- 
sistent with  that  general  capacity  of 
contracting  which  the  common  law 
concedes  to  every  person  ordinarily 
competent  to  enter  into  binding  en- 
gagements; that  the  provisions  of 
the  charter  of  a  company  that  they 
shall  have  the  right  to  make  con- 
tracts of  insurance  by  the  signature 
of  a  president,  etc.,  are  regarded  by 
the  courts  as  merely  enabling,  and 
not  restrictive  of  the  general  power 
to  effect  contracts  in  any  other  mode 
not  unlawful,  dictated  by  conven- 


Digitized  by 


Google 


986 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L.R. 


ience;  and  that  'the  distinction  be- 
tween a  contract  to  insure  or  to  issue 
a  policy  of  insurance  and  the  policy 
itself  is  obvious  and  constantly 
recognized  by  the  courts.'  May,  Ins. 
Tin  14, 22, 23, 128 ;  Kelly  v.  Common- 
wealth Ins.  Co.  10  Bosw.  82;  San- 
bom  V.  Fireman's  Ins.  Co.  16  Gray, 
448,  77  Am.  Dec.  419;  First  Baptist 
Church  V.  Brooklyn  F.  Ins.  Co.  19 
N.  Y.  305;  Relief  Fire  Ins.  Co.  v. 
Shaw,  94  U.  S.  574,  24  L.  ed.  291; 
New  England  F.  &  M.  Ins.  Co.  v. 
Kobinson,  25  Ind.  536." 

In  construing  the  act  by  which  the 
insurance  company  was  incorpo- 
rated within  the  state  of  Missouri, 
the  court  uses  this  language :  "Be- 
sides that,  §  8,  supra,  requiring  the 
signature  of  the  president,  etc.,  uses 
no  prohibitory  words ;  relates  not  to 
agreements  to  insure,  but  only  to 
policies  when  completed  and  ready 
for  official  signature." 

In  1906  this  question  was  again 
presented  to  the  supreme  court  of 
the  state  of  Missouri,  in  tiie  case  of 
King  V.  Phoenix  Ins.  Co.  195  Mo. 
290,  113  Am.  St.  Rep.  678,  92  S.  W. 
892,  6  Ann.  Cas.  618.  Justice 
Marshall,  delivering  the  opinion  of 
the  court,  after  going  exhaustively 
into  the  subject,  and  citing  many 
courts  and  text-writers  in  support  of 
the  later  rule  laid  down  by  that 
court,  and  quoting  with  approval 
from  the  Baile  Case,  went  further 
than  that  court  had  ever  previously 
gone,  and  held:  "That  unless  pro- 
hibited by  statute,  a  corporation  has 
all  the  rights  of  contracting  under 
the  common  law  that  an  individual 
has." 

And  further  held :  "That  the  cor- 
rect doctrine  announced  by  the  great 
weight  of  authority  is  that  parol 
contracts  of  insurance  are  valid  un- 
less expressly  prohibited  by  statute. 
The  rule  thus  announced  in  this 
state  is  in  harmony  with  and  amply 
supported  by  the  great  weight  of 
modem  authority."     195  Mo.  290. 

The  validity  of  a  parol  contract  of 
insurance  was  presented  to  the  su- 
preme court  of  the  state  of  Illinois 
in  the  case  of  Fii'emen's  Ins.  Co.  v. 
Kuessner,  164  111.  275,  45  N.  E.  540, 


wherein  it  is  held:  The  mere  fact 
that  a  company  is  authorized  by  its 
charter  to  make  contracts  of  insur- 
ance in  writing,  or  empowered  to 
issue  written  policies,  does  not  in- 
validate such  contracts  when  made 
orally,  or  alter  the  common-law 
principle  that  oral  contracts  of  in- 
surance are  valid. 

The  enforceability  of  a  parol  con- 
tract of  insurance  was  questioned 
in  the  case  of  Security  F.  Ins.  Co.  v. 
Kentucky  F.  &  M.  Ins.  Co.  in  the 
supreme  court  of  the  state  of  Ken- 
tucky, 7  Bush,  81,  3  Am.  Rep.  301. 
In  the  summer  of  the  year  1861,  Mc- 
Ferran,  Manifee  &  Co.,  owning  a 
large  quantity  of  cotton  purchased 
in  Georgia  for  release  in  New  York, 
to  be  shipped  from  Columbus  to 
Appalachicola  Florida  and  to  be 
thence  shipped  in  the  Mary  Lucretia 
and  Metropolis  ships  to  the  city  of 
New  York,  procured  from  the  ap- 
pellee an  oral  contract  for  insurance 
against  the  perils  of  navigation, 
which  the  appellant  reinsured  to  ap- 
pellee, and  to  fill  up  the  uninsured 
gap  between  the  landing  and  trans- 
shipment of  the  cotton  at  Appalachi- 
cola, the  owners  also  obtained  from 
the  appellee  on  the  10th  day  of  Octo- 
ber, 1865,  an  oral  contract  for  insur- 
ance against  fire  risks.  On  a  suit  to 
enforce  the  parol  contract  of  insur- 
ance thus  entered  into  the  supreme 
court  of  the  state  of  Kentucky  held : 
"An  oral  contract  to  issue  a  policy 
of  insurance  is  binding  and  may 
be  specifically  enforced,  or  the  court 
may  award  damages  the  same  as  in 
an  action  on  an  executed  policy. 
A  provision  in  a  company's  charter 
requiring  that  'all  policies  and  con- 
tracts of  insurance  .  .  .  shall 
be  subscribed  by  the  president'  re- 
lates only  to  executed  insurances, 
and  does  not  abridge  the  common- 
law  right  to  make  an  oral  executory' 
contract  for  insurance." 

This  question  was  brought  to  tiie 
attention  of  the  Supreme  Court  of 
the  United  States  for  its  disposition 
in  the  case  of  Commercial  Mut.  M. 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.  19 
How.  318,  15  L.  ed.  636,  and  was 
argued  January  22,  1857,  decided 
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February  17,  1857.  The  question 
there  involved  was  in  equity  to  com- 
pel the  specific  performance  of  a 
contract  to  make  reinsurance  on  the 
ship  Great  Republic.  The  case 
originated  in  the  circuit  court  of  the 
United  States  for  the  district  of 
Massachusetts.  The  circuit  court 
made  a  decree  in  favor  of  the  com- 
plainants, and  the  respondents 
appealed.  The  facts  involved  in  that 
case  are  not  dissimilar  to  the  facts 
involved  in  the  case  for  our  disposi- 
tion. It  appears  that  the  complain- 
ants, a  corporation  established  in 
New  York,  having  made  insurance 
of  the  ship  Great  Republic  to  a  large 
amount,  authorized  Charles  W. 
Story,  at  Boston,  to  apply  for  and 
obtain  from  either  of  the  insurance 
companies  their  reinsurance  to  the 
extent  of  $10,000.  On  the  24th  day 
of  December,  1853,  Mr.  Story  made 
application  to  the  president  of  the 
defendant  corporation  for  reinsur- 
ance, at  the  same  time  presenting  a 
paper,  partly  written  and  partly 
printed  as  embodying  the  terms  of 
the  application.  The  president 
of  the  company,  after  consulting 
one  of  the  directors  of  the  com- 
pany, declined  to  take  the  risk 
for  a  premium  of  3  per  cent,  but 
offered  to  take  it  for  3^  per  cent. 
Mr.  Story,  answering  him,  stated 
that  it  was  more  than  he  was  au- 
thorized to  give,  and  left  the  office. 
Mr.  Story  apprised  his  principals 
by  telegraphic  despatch  that  the  risk 
could  be  taken  for  3^  per  cent  for 
six  months,  or  6  per  cent  for  twelve 
months.  The  answer  on  the  same 
day  advised  him  to  enter  into  the 
contract  for  six  months.  Mr.  Story 
informed  the  president  he  was  will- 
ing to  pay  3i  per  cent  for  the  rein- 
surance described  in  the  proposal, 
and  took  a  pen  and  altered  the  3  per 
cent  provision  in  the  proposal  to  3^ 
per  cent  by  adding  ^  to  3  on  the  pa- 
per, and  the  president  thereupon  as- 
sented to  the  terms  contained  in  the 
paper,  but  informed  Mr.  Story  that 
no  business  was  done  at  the  office  on 
that  day,  and  the  next  day  he  would 
attend  to  it.  After  the  verbal  con- 
tract of  insurance  had  been  entered 
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into,  and  on  the  night  of  the  same 
day,  the  ship  Great  Republic  was 
destroyed  by  fire  while  at  a  wharf 
in  the  city  of  New  York.  On  the 
next  day,  being  the  27th,  day  of 
December,  the  complainants  tend- 
ered their  notes  for  the  agreed 
premium  and  demanded  a  policy  of 
insurance.  The  defendant  declined 
to  issue  the  policy ;  several  grounds 
having  been  relied  upon  as  a  basis 
for  its  refusal.  Among  other 
grounds  relied  upon  as  a  justifica- 
tion for  the  refusal  was  Massachu- 
setts Rev.  Stat.  chap.  37,  §§  12,  13 : 
"Insurance  corporations  can  make 
valid  policies  of  insurance  only  by 
having  them  signed  by  the  president 
and  countersigned  by  the  secretary." 

In  disposing  of  the  contention 
thus  raised  the  Supreme  Court  of 
the  United  States,  through  Justice 
Curtis,  said :  "But  we  are  of  opin- 
ion that  this  statute  only  directs  the 
formal  mode  of  signing  policies,  and 
has  no  application  to  agreements  to 
make  insurance." 

In  construing  the  statute  above 
referred  to,  it  seems  that  the  Su- 
preme Court  of  the  United  States 
was  placing  upon  the  statutes  of  the 
state  of  Massachusetts  the  construc- 
tion that  had  been  placed  upon  them 
by  the  supreme  court  of  that  state. 
New  England  M.  Ins.  Co.  v.  De 
Wolf,  8  Pick.  63 ;  M'Culloch  v.  Eagle 
Ins.  Go.  1  Pick.  276 ;  Thayer  v.  Mid- 
dlesex Mut.  F.  Ins.  Co.  10  Pick.  326. 
The  first  syllabus  of  the  same  opin- 
ion is  as  follows:  "An  agreement 
by  parol  to  make  an  insurance  is 
good.  Statute  of  Massachusetts, 
which  provides  that  insurance  cor- 
porations can  make  valid  policies  of 
insurance  only  by  having  them 
signed  by  the  president  and  secre- 
tary (Rev.  Stat.  chap.  37,  §§  12, 13), 
only  directs  the  formal  mode  of 
signing  policies,  and  has  no  applica- 
tion to  agreements  for  insurance." 

The  same  question  was  again  pre- 
sented to  the  Supreme  Court  of  the 
United  States  in  the  case  of  Relief 
F,  Ins.  Co.  v.  Shaw,  94  U.  S.  574, 
24  L.  ed.  291.  Justice  Bradley,  de- 
livering the  opinion  of  the  court, 
said:     "That  a  contract  of  insur- 
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ance  can  be  made  by  parol,  unless 
prohibited  by  statute  or  other  posi- 
tive resfulation,  has  been  too  often 
decided  to  leave  it  an  open  question. 
That  it  is  not  usually  made  in  this 
way  is  no  evidence  that  it  cannot  be 
so  made.  To  avoid  misunderstand- 
ing in  a  contract  of  such  importance 
and  complexity,  it  is  undoubtedly 
desirable  that  it  should  always  be  in 
writing;  and  such  is  the  require- 
ment of  many  codes  of  commercial 
law.  But  the  very  existence  of  the 
requirement  shows  that  it  was 
deemed  necessary  to  make  it.  The 
question  came  before  the  supreme 
judicial  court  of  Massachusetts  in 
1860,  on  a  contract  made  under  cir- 
cumstances very  nearly  similar  to 
those  of  the  present  case ;  and  it  was 
adjudged  that  a  parol  contract  of 
insurance  can  be  made.  Sanborn  v. 
Fireman's  Ins.  Co.  16  Gray,  448,  77 
Am.  Dec.  419." 

In  this  case  the  construction  of 
the  Massachusetts  statute  was  again 
under  consideration,  and  the  court 
quoted  with  approval  the  language 
of  Judge  Hoar,  wherein  it  is  said: 
"We  cannot  think  that  a  provision 
in  the  charter  of  an  insurance  com- 
pany, authorizing  contracts  authen- 
ticated by  the  signature  of  a  partic- 
ular officer,  and  without  any  words 
of  restriction,  should  generally  be 
construed  to  limit  the  powers  of  the 
company,  and  to  prevent  them  from 
making  contracts  within  the  ordi- 
nary scope  of  their  chartered  pow- 
ers. On  the  contrary,  the  phrase- 
ology of  those  statutes  respecting 
tiie  execution  of  policies  should  be 
regarded  as  consisting  simply  of 
enabling  words,  not  restraining  the 
power  which  they  confer  to  make 
contracts,  of  which  the  policies  are 
the  evidence."    16  Gray,  454. 

And  substantially  the  same  views 
were  expressed  by  the  court  of  ap- 
peals of  New  York  in  First  Baptist 
Church  V.  Brooklyn  F.  Ins.  Co.  19 
N.  Y.  309.  The  particular  provision 
of  the  Massachusetts  statute  under 
consideration  in  the  Relief  F.  Ins. 
Co.  Case  was  as  follows :  "In  all  in- 
surance against  loss  by  fire  here- 
after made  by  companies  chartered 
or  doing  business  in  this  common- 


wealth, the  conditions  of  insurance 
shall  be  stated  in  the  body  of  the 
policy;  and  neither  the  application 
of  the  insured  nor  the  by-laws  of  the 
company  shall  be  considered  as  a 
warranty,  or  a  part  of  the  contract, 
except  so  far  as  they  are  incorpo- 
rated in  full  into  the  policy,  and 
appear  on  its  face  before  the  signa- 
tures of  its  oflicers." 

In  answer  to  the  contention  of  the 
appellant  that  the  language  of  the 
Massachusetts  statute  conclusively 
shows  that  it  contemplated  nothing 
but  a  vn-itten  contract  of  insurance, 
and  that  it  closed  the  door  absolute- 
ly to  contracts  resting  in  parol,  the 
court  said :  "It  is  evident  that  the 
object  of  this  statute  was  not  to  pro- 
hibit parol  contracts  of  insurance, 
but  to  prohibit  the  practice  of  re- 
ferring to  a  set  of  conditions  not 
contained  and  set  out  in  the  policy, 
but  embodied  in  some  other  paper 
or  document.  The  statute  was 
passed  for  the  benefit  of  the  insured, 
in  order  that  they  might  not  be  en- 
trapped by  conditions  to  which  their 
attention  might  never  be  called,  and 
which  they  might  inadvertently 
overlook  and  disregard,  if  they  were 
not  embraced  in  their  policies.  It 
applies  in  terms  only  to  policies, 
that  is,  to  written  contracts  of  in- 
surance, and  has  no  application 
whatever  to  parol  insurance.  It  does 
not  prohibit  them,  nor  affect  them 
in  any  way." 

After  going  somewhat  into  the 
history  and  origin  of  the  question 
of  insurance,  and  after  reviewing 
the  conflicting  views  of  the  various 
courts  and  text-writers  upon  the 
question  of  parol  insurance.  May  on 
Ins.  4th  ed.  vol.  1,  §  14,  lays  down 
the  following  rule:  "However 
great  may  be  the  inconvenience  to 
the  parties,  and  however  injudicious 
it  may  be  to  leave  the  terms  of  the 
contract  to  the  uncertainties  of  even 
the  most  accurate  and  retentive 
memory,  it  seems,  nevertheless,  that 
a  contract  of  insurance,  the  terms 
of  which  are  not  in  writing,  is  auf- 
ficiertt  to  bind  the  parties,  when 
there  is  no  statute  law  to  the  con- 
trary." 
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The  general  rule  with  reference 
to  parol  accident  insurance  comes 
within  the  scope  laid  down  in  the 
foregoing  quotation:  "Within  the 
rule  above  stated  an  oral  agreement 
for  present  or  immediate  insurance 
covering  accident  risk  is  valid  and 
binding.  And  the  general  rule  ap- 
plies that,  when  a  contract  of  in- 
surance has  been  agreed  on,  the  ex- 
ecution of  a  policy  is  not  essential 
to  its  validity,  unless  it  is  part  of 
the  contract  that  execution  and  de- 
livery are  prerequisite  to  its  taking 
effect."  1  Joyce,  Ins.  2d  ed.  §  31b; 
Mathers  v.  Union  Mut.  Acci.  Asso. 
78  Wis.  588, 11  L.R.A.  83,  47  N.  W. 
1130;  Washburn  v.  United  States 
Casualty  Co.  106  Me.  411',  76  Atl. 
902;  Preferred  Acci.  Ins.  Co.  v. 
Stone.  61  Kan.  48,  58  Pac.  986. 

Our  attention  has  been  specifical- 
ly called  to  §  3403,  Rev.  Laws  1910, 
which  provides :  "A  contract  of  in- 
surance is  an  agreement  by  which 
one  party,  for  a  consideration, 
promises  to  pay  money  or  its  equiv- 
alent or  to  do  an  act  valuable  to  the 
assured  upon  the  destruction,  loss  or 
injury  of  something  in  which  the 
other  party  has  an  interest,  and  it 
shall  be  unlawful  for  a  company  to 
make  a  contract  of  insurance  upon 
or  relative  to  any  property  interests 
or  lives  in  this  state,  or  with  any 
resident  thereof,  or  for  any  person 
as  insurance  agent  or  insurance 
broker,  to  make,  negotiate,  solicit 
or  in  any  manner  aid  in  the  trans- 
action of  such  insurance,  except  as 
authorized  by  the  laws  of  this  state, 
and  if  the  insurance  commissioner 
shall  notify  any  company  of  his  dis- 
approval of  any  form  of  policy,  it 
shall  be  unlawful  for  such  company 
to  issue  any  policy  in  the  form  so 
disapproved.  All  contracts  of  in- 
surance on  property,  lives  or  inter- 
ests in  this  state  shall  be  deemed  to 
be  made  therein." 

The  contention  is  made  here  that 
the  language  of  this  statute,  "and 
if  the  insurance  commissioner  shall 
notify  any  company  of  his  disap- 
proval of  any  form  of  the  policy,  it 
shall  be  unlawful  for  such  company 
to  issue  any  policy  in  the  form  so 
disapproved,"  is  conclusive  that  our 
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statute  contemplates  that  an  enforce- 
able insurance  contract  can  alone  be 
made  in  writing.  We  do  not  be- 
lieve that  our  statute  is  susceptible 
to  such  a  narrow  constiniction. 
That  part  of  the  statute  has 
no  reference  whatever  to  the  mak- 
ing of  a  contract,  and  was  not  in- 
tended to  regulate  the  manner 
or  method  of  making  one,  but 
was  intended  to  give  the  insur- 
ance commissioner  the  authority  to 
control  the  form  of  policy,  which 
was  evidence  of  a  contract  previous- 
ly made.  That  part  of  the  statute 
which  the  company  seeks  to  invoke 
in  its  favor  was  not  intended  for  its 
benefit  at  all,  but  for  the  benefit  of 
the  insured.  It  was  intended  to  give 
the  insurance  commissioner  control 
over  the  forms  of  policy  for  the  pur- 
pose of  preventing  insurance  com- 
panies from  hampering  their  pol- 
icies with  the  imposition  of  re- 
straint affecting  their  liability  be- 
fore a  recovery  can  be  had.  Neither 
is  there  anything  in  the  Statute  of 
Frauds  of  this  state  which  prevents 
an  insurance  company  from  enter- 
ing into  a  parol  contract  of  insur- 
ance, nor  is  it  against  the  policy  of 
the  law  of  this  state;  and,  on  the 
contrary,  we  believe  parol  contracts 
of  insurance  are  in  harmony  with 
the  general  policy  of  our  law :  "The 
issuance  and  delivery  of  an  insur- 
ance policy  is  not  essential  to  estab- 
lish liability  upon  an  insurance  con- 
tract, which  may  rest  in  parol ;  but, 
where  no  policy  is  issued  or  de- 
livered, it  is  essential  to  show  that  a 
contract  of  insurance  was  entered 
into."  McCracken  v.  Travelers'  Ins. 
Co.  57  Okla.  284.  156  Pac.  640. 

After  a  careful  and  exhaustive  re- 
view of  all  the  authorities  upon  the 
subject,  we  are  irresistibly  forced 
to  the  conclusion  that  the  best-rea- 
soned cases,  and  the  overwhelming 
weight  of  authority, 
are  in  favor  of  the  »»"'';»»s,tl» 
validity     and     en-  «•"»>-*«•«*• 
forceability  of  parol  contracts  of  in- 
surance,  where   not   obnoxious  to 
statutory  enactment.    Many  of  the 
courts  throughout  the  Union,  nota- 
bly Missouri  and  Ohio,  which  for- 
merly adhered  to  the  rule  that  parol 
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contracts  of  insurance  were  not  en- 
forceable, have  overruled  their 
earlier  cases  and  adopted  a  rule  in 
favor  of  their  enforcement.  Hav- 
ing reached  this  conclusion,  we 
must  hold  that  there  was  no  error  ' 
in  the  order  of  the  court  overruling 
the  demurrer  to  the  petition. 

Second.  The  next  question  pre- 
sented for  our  consideration  is  the 
authority  of  the  agent,  Evans,  to 
enter  into  an  insurance  contract 
binding  upon  the  company.  It  is 
alleged  in  the  petition  that  Evans 
had  the  authority  to  solicit  and  is- 
sue contracts  of  insurance,  and  that 
such  a  contract  was  entered  into, 
ascertaining  the  subject  of  insur- 
ance, the  commencement  and  dura- 
tion of  the  risk  and  the  amount 
thereof,  the  parties,  the  interest  of 
the  assured,  and  the  premium, — all 
of  which  is  denied  by  the  company. 
We  have  been  somewhat  disturbed 
in  arriving  at  a  satisfactory  conclu- 
sion on  this  branch  of  the  case.  The 
company  specially  pleaded  that 
Evans  had  no  authority  whatever, 
except  to  solicit  contracts  of  insur- 
ance, and  further  pleaded  the  mak- 
ing of  a  written  application,  and 
attached  a  copy  thereof  to  its  an- 
swer, which  contained  provisions 
conclusively  showing  that  the  home 
office  alone  had  authority  to  issue 
policies  upon  the  application,  and 
further  provided  the  policy  issued 
upon  the  application  should  be  of  no 
force  or  effect,  unless  delivered  to 
the  insured  while  in  good  health  and 
uninjured,  and  attached  an  alleged 
copy  of  the  application  to  its  answer. 
The  company  also  attached  to  its 
answer  what  is  alleged  to  be  a  copy 
of  the  policy  that  was  issued  in  pur- 
suance to  the  application,  which  also 
contains  a  provision  that  the  risk 
should  not  attach  unless  delivered  to 
the  insured  while  in  good  health  and 
uninjured.  In  his  verified  reply  the 
insured  denied  signing  the  applica- 
tion, or  any  other  application  con- 
taining such  a  provision,  and  denied 
the  application  that  he  did  sign  con- 
tained such  a  provision,  and  specifi- 
cally denied  that  such  a  policy,  or 
that  any  policy,  was  ever  issued  to 
him.   On  the  trial  of  the  case  the  in- 


sured introduced  in  evidence  a  let- 
ter from  G.  Renfro,  general  agent 
of  the  company,  which  is  as  follows : 

Mr.  OUie  E.  Vance, 

Gushing,  Oklahoma. 
Dear  Sir : — 

Under  date  of  Sept,  ISth  I  re- 
ceived your  preliminary  notice  of 
accident,  and  taking  the  matter  up 
with  my  district  manager,  Mr.  W. 
G.  Rice,  of  your  city,  who  informs 
me  that  Agent  E.  Evans  secured 
your  application  for  policy  on  Au- 
gust 19th,  and  it  was  agreed  be- 
tweeir  yourselves  and  him  Qiat  same 
would  not  be  sent  in  until  August 
21st,  and  that  policy  was  not  deliv- 
ered to  you  until  August  28th.  In- 
asmuch as  you  state  that  you  re- 
ceived your  injury  before  policy  was 
issued  in  your  favor,  although  I  am 
very  sorry,  we  are  unable  to  be  of 
some  assistance  to  you. 

Yours  very  truly, 
G.  Renfro,  Agency  Director. 

The  insured  introduced  in  evi- 
dence a  certified  copy  of  the  certifi- 
cate of  appointment  by  the  company 
of  E.  Evans,  which  is  as  follows : 

To  the  Insurance  Gommissioner  of 
the  State  of  Oklahoma: 

This  is  to  certity  that  the  persons 
named  in  the  following  schedule 
have  been  duly  appointed  agents  for 
the  transaction  of  the  business  of 
casualty  insurance  in  the  state  of 
Oklahoma,  from  June  22,  1915,  to 
February  28,  1916,  for  the  Massa- 
chusetts Bonding  &  Insurance  Com- 
pany, ...  so  far  as  they 
may  be  legally  empowered  by  their 
letters  of  appointment,  powers  of 
attorney,  and  the  instructions  which 
may  be  given  them  by  said  com- 
pany. 

In  witness  whereof,  I  have  here- 
unto set  my  hand  and  caused  the 
corporate  seal  of  said  company  to  be 
affixed,  at  the  city  of  Saginaw,  in 
the  state  of  Michigan,  this  22d  day 
of  June,  1915. 

[Seal  of  Gompany.] 

W.  H.  Howland,  Sup. 

A  great  deal  of  other  evidence 
was  introduced  pertaining  to  ttie 
manner  and  method  of  both  Rice 
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and  Evans  in  conducting,  the  busi- 
ness of  the  company,  and  the  repre- 
sentations they  made  and  the  au- 
thority they  pretended  to  have  and 
exercise,  and  also  a  great  deal  of 
literature  of  the  company  was  intro- 
duced, which  describes  the  methods 
and  manner  of  the  company  in  the 
transaction  of  its  business,  the  large 
amount, and  volume  of  business  it 
does,  and  its  large  capital  stock,  and 
tells  how  promptly  it  pays  its  policy 
holders  in  case  6t  loss,  and  says, 
"Grants  insurance  that "  insures," 
and  closes  by  admonishing  the 
reader  to  "see  our  agent  to-day;  to- 
morrow may  be  too  late." 

The  insured  himself  testified  that 
on  the  19th  day  of  August,  1915, 
he  was  the  holder  of  an  accident  in- 
surance policy  in  the  First  Texas 
State  Insurance  Company,  and  that 
his  policy  expired  on  the  next  day, 
and  that  he  was  in  the  habit  of 
carrying  accident  insurance,  and, 
not  wanting  to  be' unprotected,  went 
to  a  man  by  the  name  of  Rugle,  who 
was  conducting  a  hotel  in  the  city  of 
Gushing,  where  he  understood  the 
agent  of  the  First  Texas  State  In- 
surance Gompany  was  located. 
After  inquiry  he  was  informed  by 
Mr.  Rugle  that  he  did  not  know  any- 
one representing  that  company,  but 
was  informed  by  him  that  Evans 
was  writing  a  good  insurance,  and 
Rugle  then  introduced  the  insured 
and  Evans,  and  the  insured  told 
Evans  he  wanted  to  take  out  some 
accident  insurance.  Evans  explained 
to  him  the  kind  of  accident  in- 
surance he  was  writing,  and  the  in- 
sured told  him  that  his  policy  in  the 
First  Texas  State  Insurance  Gom- 
pany would  expire  the  next  day,  and 
that  he  did  not  want  to  be  without 
insurance,  and  unless  he  was  pre- 
pared to  write  insurance  that  would 
go  into  immediate  effect  he  did  not 
want  it.  Evans  informed  him  that 
the  kind  of  insurance  he  was  writ- 
ing would  go  into  effect  immediate- 
ly, and  requested  him  to  sign  an  ap- 
plication, and  told  him  that  if  he 
would  do  so,  the  policy  would  be 
written  and  mailed  to  him  the  next 
day. 
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The  insured  further  testified  that 
Evans  went  into  details  in  explain- 
ing the  advantages  of  the  kind  of 
insurance  he  was  writing  over  other 
kinds  of  insurance,  and  laid  great 
emphasis  and  stress  upon  the  fact 
that  his  insurance  went  into  imme- 
diate effect,  and  that  there  was  no 
delay,  and  that  the  insured  would 
not  be  without  protection.  The  con- 
versation took  place  in  the  office  and 
presence  of  Mr.  Rice,  who  is  re- 
ferred to  in  the  letter  of  Renfro  as 
district  manager.  The  insured  tes- 
tified that  a  table  was  shown  him, 
which  fixed  the  rate  of  premium  to 
be  paid  from  the  19th  day  of  Au- 
gust, 1915,  to  the  1st  day  of  October 
of  that  year,  and  that  the  total 
amount  was  $5.30;  that  he  paid 
$3.30  of  the  money  before  leaving 
the  office  of  Rice;  tiiat  he  went  to 
the  bank  for  the  purpose  of  procur- 
ing the  other  $2,  and  the  bank  was 
closed,  and  the  next  morning,  be- 
fore going  to  work,  he  procured  a 
grocery  man  to  cash  his  check,  and 
that  he  took  the  $2  remaining  unpaid 
to  the  office  of  Rice  and  paid  it  to 
someone  in  charge,  and  received  the 
receipt,  which  had  been  prepared  by 
Evans  the  previous  evening.  The 
insured  testified  that  Evans  told  him 
that  the  payment  of  $5.30  would  in- 
sure him  against  accident  from  the 
19th  day  of  August,  1915,  to  the  1st 
day  of  October  of  the  same  year, 
and  that  in  case  of  a  permanent  loss 
of  an  arm  or  leg  or  an  eye,  or  any- 
thing of  that  nature,  that  he  would 
be  paid  the  sum  of  $3,600,  and  that 
in  case  of  temporary  injury  he 
would  be  paid  the  sum  of  $60  per 
month  during  the  time  of  his  dis- 
ability, not  exceeding  a  period  of 
five  years.  The  evidence  shows  that 
the  insured  told  him  that  upon  these 
terms  he  would  enter  into  the  con- 
tract with  him,  and  that  Evans  drew 
up  the  application  embodying  the 
terms  of  his  verbal  contract,  and  re- 
quested him  to  sign  it,  and  to  pay 
the  $5.30,  and  that  he  would  write 
and  send  the  policy  to  him  the  next 
day. 

Thus  it  is  seen  the  contract  ascer- 
tained the  subject  of  insurance,  the 
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commencement  and  duration  of  the 
risk,  the  amount  of  indemnity, 
the  parties,  and  the  premium.  The 
verbal  contract  contained  every  ele- 
ment necessary  to  a  binding  and  en- 
forceable contract  between  the  par- 
ties. The  insured  testified  on  the 
trial  of  the  case  that  he  never  did 
receive  the  policy  thus  applied  for. 

On  the  trial  of  the  case  the  pur- 
ported application,  which  the  in- 
sured denied  that  he  had  signed, 
was  presented  to  him,  and  he  de- 
nied positively  that  he  had  ever 
signed  it,  and  other  witnesses,  who 
claimed  to  be  acquainted  with  the 
signature  of  the  insured,  testified  it 
was  not  his.  And  the  agent,  Evans, 
testifying  for  the  company,  said 
that  the  application  was  not  the  one 
the  insured  signed  on  the  19th  day 
of  August,  1915,  but  attempted  to 
account  for  the  application  in  this 
way:  Evans  testified  the  applica- 
tion that  was  signed  by  the  insured 
on  the  19th  day  of  August,  1915, 
was  sent  to  the  company  at  its  home 
office,  which  refused  to  issue  the 
policy,  because  a  wrong  statement 
concerning  the  occupation  of  the  in- 
sured was  contained  therein,  and 
that  it  was  sent  back  for  correction. 
Evans  testified  that  he  himself  de- 
stroyed the  application  the  insured 
signed  on  the  19th  day  of  August, 
1915,  but  that  he  did  not  know 
whether  the  insured  signed  the  ap- 
plication upon  which  it  is  contended 
the  policy  was  issued  or  not,  as  he 
was  not  present,  but  left  the  matter 
of  procuring  a  corrected  application 
to  a  party  by  the  name  of  Crabbs, 
and  ^at  he  was  gone  from  the  office 
and  was  out  of  town,  and  when  he 
returned  Crabbs  handed  him  the  ap- 
plication which  it  is  contended  the 
insured  signed,  and  that  he  sent  it 
in  to  the  company  for  the  purpose 
of  having  a  policy  issued. 

The  evidence  of  the  insured  shows 
that  on  the  2l8t  day  of  August, 
1915,  he  received  an  injury  to  the 
brachial  plexus,  resulting  in  paraly- 
sis of  the  right  arm,  and  several 
physicians,  testifying  for  the  in- 
sured, say  that  the  injury  is  per- 
manent. 


Upon  the  trial  of  the  case  the 
company  failed  utterly  to  establish 
the  allegations  of  its  answer  that 
the  insured  had  signed  the  applica- 
tion containing  the  provisions  spe- 
cially pleaded  as  a  defense,  and  it 
also  failed  to  prove  the  issuance  of 
a  policy,  or  if  there  was  the  delivery 
of  it  to  the  insured.  On  the  trial 
of  the  case  the  company  attempted 
to  introduce  in  evidence  a  purported 
copy  of  the  policy  that  it  had  issued 
to  the  insured,  but  the  court  re- 
jected the  offer,  for  the  reason  that 
no  evidence  was  introduced,  laying 
the  foundation  for  the  introduction 
of  secondary  evidence. 

The  agent,  Evans,  testifying  for 
the  company,  said  that  he  had  no  au- 
thority whatever  to  enter  into  or 
issue  contracts  of  insurance,  but 
that  his  sole  authority  was  restrict- 
ed to  that  of  receiving  applications, 
which  were  transmitted  to  the  home 
office  for  its  approval  or  rejection. 
He  also  testified  that  the  insured 
paid  him  $6.30  as  premium  on  the 
19th  day  of  August,  1915.  Evans- 
further  testified  that  the  company 
had  never  issued  him  a  power  of 
attorney  or  letter  of  instructions. 
Mr.  Rice  testified  that  he  was  dis- 
trict manager  for  the  company,  and 
that  he  transacted  a  general  insur- 
ance and  real  estate  business  in  the 
city  of  Gushing,  and  that  the  sole 
authority  of  Evans  was  to  receive 
applications  and  transmit  them  to 
the  home  ofiice  for  its  acceptance  or 
rejection,  and,  if  accepted,  to  issue 
policies  thereon. 

The  evidence  being  thus  pre- 
sented, the  court  submitted  the 
question  of  apparent  authority  of 
Evans  to  the  jury  under  appro- 
priate instructions.  It  is  now  urged 
that  the  court  erred  in  thus  sub- 
mitting the  question  of  apparent 
authority  to  the  jury.  The  question 
of  apparent  authority  was  before 
this  court  in  the  case  of  National 
Surely  Co.  v.  Miozrany,  53  Okla. 
322, 156  Pac.  651,  and  we  said :  "In 
legal  significance,  an  agent's  author- 
ity is  the  sum  total  of  the  powers 
which  his  principal  has  caused  him 
or  permitted  him  to  seem  to  possess. 


Digitized  by 


Google 


MASSACHUSETTS  BONDING  &  INS.  CO.  v.  VANCE. 


( —  Okla. 

It  is  not  limited  to  the  powers  actu- 
ally conferred,  and  to  those  to  be 
implied  as  flowing  therefrom,  but 
includes,  as  well,  the  apparent  pow- 
ers which  the  principal,  by  reason  of 
his  acts  or  conduct,  is  estopped  to 
deny.  Howe  v.  Martin,  23  Okla. 
561,  138  Am.  St.  Rep.  840,  102  Pac. 
128;  Wheeler  v.  McGuire,  86  Ala. 
398,  2  L.R.A.  808,  6  So.  190 ;  Louis- 
ville &  N.  R.  Co.  V.  Tift,  100  Ga.  86, 
27  S.  E.  765.  .  .  .  The  instruc- 
tions of  the  agent  include,  not  only 
terms  of  the  power  which  are  in- 
tended to  be  made  known  to  those 
who  deal  with  the  agent,  and  the 
deviations  from  which  will  render 
ineffectual  his  act,  but  also  private 
instructions  or  directions  to  the 
agent  as  to  the  manner  in  which  he 
shall  execute  his  commission,  but 
which,  from  their  nature,  or  the  de- 
sire of  the  principal,  it  is  manifest 
that  it  is  not  expected  the  agent 
shall  disclose  to  persons  with  whom 
he  deals.  Between  these  there  is  a 
material  distinction.  The  former 
are  part  of  the  agent's  authority; 
the  latter,  however  they  may  affect 
the  agent,  can  have  no  effect  to 
qualify  the  liability  of  the  principal 
to  third  persons  to  whom  they  are 
not,  and  are  not  intended  to  be,  com- 
municated. While,  as  between  the 
principal  and  the  agent,  the  scope  of 
the  latter's  authority  is  that  au- 
thority which  is  actually  conferred 
upon  him  by  his  principal,  which 
may  be  limited  by  secret  instruc- 
tions and  restrictions,  such  instruc- 
tions and  restrictions  do  not  affect 
third  persons  ignorant  thereof ;  and, 
as  between  the  principal  and  third 
persons,  the  mutual  rights  and  lia- 
bilities are  governed  by  the  appar- 
ent scope  of  the  agent's  authority, 
which  is  that  authority  which  the 
principal  has  held  the  agent  out  as 
possessing,  or  which  he  has  per- 
mitted the  agent  to  represent  that 
he  possesses,  and  which  the  prin- 
cipal is  estopped  to  deny.  Mer- 
chants' Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  ed.  1008; 
Antrim  Iron  Works  v.  Anderson, 
140  Mich.  702,  112  Am.  St.  Rep. 
434,  104  N.  W.  319;  General  Cart- 

15  A.L.R.— 63. 
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age  &  Storage  Co.  v.  Cox,  74  Ohio 
St.  284,  113  Am.  St.  Rep.  959,  78 
N.  E.  371;  Bently  v.  Doggett,  51 
Wis.  224,  37  Am.  Rep.  827,  8  N.  W. 
155;  Fishbaugh  v.  Spunaugle,  118 
Iowa,  387,  92  N.  W.  58 ;  Banks  Bros. 
V.  Everest,  85  Kan.  687,  12  Pac. 
141." 

The  certificate  of  appointment  of 
Evans  by  the  company  says  that  he 
has  "been  duly  appointed  agent  for 
the  transaction  of  casualty  insur- 
ance in  the  state  of  Oklahoma,"  etc., 
and  does  not  limit  his  authority  in 
any  manner  whatever.  The  com- 
pany permitted  him  to  hold  himself 
out  as  having  authority  to  enter  in- 
to contracts  of  insurance,  and  the 
literature  of  the  company  which 
Evans  exhibited  to  the  insured  was 
abundantly  sufficient  upon  its  face 
to  lead  one  to  the  same  conclusion. 
This  case  comes  clearly  within  the 
rule  laid  down  by  the  Supreme  Court 
of  the  United  States  in  the  case  of 
Union  Mut.  L.  Ins,  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  ed.  617 :  "Insur- 
ance companies  who  do  business  by 
agencies  at  a  distance  from  their 
principal  place  of  business  are  re- 
sponsible for  the  acts  of  the  agents 
within  the  general  scope  of  the  busi- 
ness intrusted  to  their  care,  and  no 
limitations  of  their  authority  will 
be  binding  on  parties  with  whom 
they  deal,  which  are  not  brought  to 
their  knowledge." 

In  discussing  the  authority  of  an 
agent,  Cooley's  Briefs  on  Insurance, 
345,  holds  the  rule  to  be:  "Though 
the  powers  of  an  agent  may  be 
limited  by  definite  restrictions  on 
his  authority  and  by  the  nature  of 
his  agency,  the  determination  of  his 
powers  and  consequently  the  rights 
of  the  insured  must  rest  in  the  first 
instance  on  the  general  principle 
that  the  powers  of  an  agent  are 
prima  facie  coextensive  with  the 
business  intrusted  to  his  care,  and 
will  not  be  narrowed  by  limitations 
not  communicated  to  the  person 
with  whom  he  deals.  The  real  ques- 
tion is  not  what  power  the  agent 
has,  but  what  power  the  company 
has  held  him  out  as  having." 

The  evidence  as  to  the  authority 
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of  the  agent  being  made  an  issue  by 
the  pleadings,  and  the  evidence 
thereon  being  conflicting,  it  was  the 

qneHtioB  of  court  to  submit  that 

•«'"•"•  question  to  the  jury 

under  appropriate  instructions. 

"Where  there  is  any  competent 
evidence  bearing  upon  the  issue  of 
agency,  the  extent  of  the  authority 
of  such  agent,  and  the  evidence  is 
conflicting,  the  issue  as  to  such 
agency  and  the  extent  of  authority 
of  such  agent  are  questions  to  be 
determined  by  the  jury."  Central 
Mortg.  Co.  V.  Michigan  State  L.  Ins. 
Co.  43  Okla.  33,  143  Pac.  175 ;  Iowa 
Dairy  Separator  Co.  v.  Sanders,  40 
Okla.  656,  140  Pac.  406. 

"Agency  is  a  fact  to  be  proved, 
as  any  other  fact ;  and  the  apparent 
authority  of  an  agent  is  to  be 
gathered  from  all  the  facts  and 
circumstances  in  evidence,  and  is  a 
question  for  the  jury."  Wrought 
Iron  Range  Co.  v.  Leach,  32  Okla. 
706, 123  Pac.  419;  Ricker  Nat.  Bank 
V.  Stone,  21  Okla.  833,  97  Pac. 
577. 

And  again:  "While  there  seems 
to  be  no  particular  dispute  on  the 
facts,  except  as  to  the  agency  of 
Mr.  Neville,  we  think  the  court  be- 
low adopted  th~  proper  practice  in 
submitting  the  conflicting  evidence 
on  this  point  to  the  jury."  United 
States  Fidelity  &  G.  Co.  v.  Shirk, 
20  Okla.  576,  95  Pac.  218. 

We  have  carefully  examined  the 
instructions  of  the  court,  submit- 
ting the  'ssue  of  agency  and  the  ex- 
tent of  the  authority  of  such  agent 
to  the  jury,  and  are  of  the  opinion 
that  the  court  did  not  err,  either 
in  the  submission  of  the  issue  or 
the  form  of  its  submission. 

The  next  proposition  presented 
for  our  consideration  is  the  question 
of  estoppel  raised  by  both  the  plead- 
ings and  the  evidence.  If  upon  the 
trial  of  this  case  the  company  had 
proven  that  an  application  contain- 
ing the  provisions  pleaded  as  a  de- 
fense was  signed  by  the  insured, 
that  a  policy  was  duly  issued  there- 
on and  delivered  to  the  insured,  and 
that  he  had  kept  and  retained  the 


same,  an  entirely  different  proposi- 
tion would  be  presented  for  our  dis- 
position upon  the  question  of  estop- 
pel. 

Conceding  to  be  true  the  conten- 
tion of  the  company  that  Evans  nev- 
er had  any  authority  to  enter  into 
contracts  of  insurance,  nevertheless 
the  company,  by  its  own  acts,  is 
estopped  to  deny  he  had  such  au- 
thority, or  to  deny  that  such  a  con- 
tract was  made.  We  must  dispose 
of  this  case  on  the  record  as  it  ap- 
pears here.  The  evidence  in  this 
case  shows,  and  it  is  nowhere  de- 
nied, that,  growing  out  of  the  trans- 
action on  the  19th  day  of  August, 
1915,  between  the  insured  and  Ev- 
ans, the  company  was  paid  the  sum 
of  $5.30  as  premium,  and  there  has 
never  been  a  valid  tender  made  to 
the  insured  of  the  premium  thus 
paid. 

The  testimony  in  this  case  con- 
clusively shows  that  the  insured 
made  the  necessary  proof  of  the  in- 
jury and  demand  for  the  payment  of 
the  policy,  and  that  such  proof  was 
made  to  the  general  agent  of  the 
company  on  the  13th  day  of  Septem- 
ber, 1915;  but,  notwithstanding 
such  proof  and  demand,  the  com- 
pany never  made  any  offer  to  return 
the  premium  until  the  day  before 
the  trial  of  this  case  in  May,  1916. 
The  day  before  the  trial  of  this  case 
the  attorney  representing  the  com- 
pany went  to  the  attorney  for  the 
insured  and  tendered  him  the 
amount  of  the  premium,  $5.30,  and 
the  evidence  shows  that  at  that  time 
the  attorney  for  the  company  was 
notified  by  the  attorney  for  the  in- 
sured that  he  had  no  right  or  au- 
thority whatever  to   A«.orne,  .nd 

consider  the  ques-  <'iient-««i«hori«y 
tion  of  tender.  The  *"  ««"*»—••*• 
company,  believing  that  it  had 
brought  itself  within  the  require- 
ments of  the  law,  elected  to  stand 
upon  the  attempted  tender  thus 
made,  and  at  no  time,  by  pleading 
or  otherwise,  did  it  attempt  to  make 
any  other  tender.  In  the  case  of 
American  Bankers'  Ins.  Co.  v. 
Thomas,  53  Okla.  11,  154  Pac.  44, 
this  court  said :    "But  where,  in  ad- 
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dition  to  the  facts  stated,  the  check 
given  in  payment  of  the  premi- 
ums was  collected,  and  the  proceeds 
placed  to  the  credit  of  defendant, 
pursuant  to  a  prior  arrangement 
with  the  bank,  and,  being  thus  re- 
ceived, has  since  been  retained  by 
defendant  with  knowledge  of  all  the 
facts,  held  -to  constitute  a  waiver 
of  such  condition  precedent,  and 
that  defendant  is  estopped  to  urge 
that  no  risk  attached  under  the  con- 
tract of  insurance." 

For  the  purpose  of  defeating  lia- 
bility a  party  will  not  be  heard  to 
say  he  never  made  a  contract,  and, 
inconsistent  with  such  assertion,  re- 
tain the  benefits 
flowing  from  the 
alleged  transaction. 
In  view  of  these  facts,  we  must 
hold  that  the  company  is  without 


rrtainluK 
bemrlltii. 
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power  to  assert  that  its  agent  had  no 
authority  to  make  the  contract 
which  it  is  alleged  he  did,  or  to  say 
no  contract  was  made,  and  at  the 
same  time  keep  and  retain  all  the 
benefits  flowing  from  such  alleged 
contract.  By  keeping  and  retaining 
the  premium  paid,  the  company  is 
denied  the  right  to  say  that  Evans 
had  no  authority  to  make  the  al- 
leged contract,  or  to  deny  that  there 
was  a  parol  contract  of  insurance. 
It  follows  that  the  judgment  of 
the  lower  court  should  be  affirmed; 
and  it  is  so  ordered. 

Per  Curiam : 
Adopted  in  whole. 

Petition    for    rehearing    denied 
August  27,  1918. 

Amended  petition  for  rehearing 
denied  May  27,  1919. 


ANNOTATION. 


Oral  contracts  of  insurance. 


I.  Orifdnal  contracts; 

a.  Validity,  generally,  995. 

b.  Essential  elements,  999. 

c.  Effect  of  charter  or  special  stata- 

tory  provisions,  1001. 

d.  Evidence  to  establish,  1004. 

e.  Applicability  of  terms  and  con- 

ditions   of    usual    written 
policy: 

1.  Where  claim  is  on  oral  con- 

tract of  original  insurance, 
1008. 

2.  Where  claim  is  for  breach 

of  oral   contract  to  issue 
policy,  1009. 
11.  Agreements  to  renew  or  extend: 

a.  Validity,  generally,  1010. 

b.  Essential  elements,  1011. 

c.  Effect    of    charter    or    special 

statutory  provisions,  1012. 

d.  Evidence  to  establish,  1012. 

e.  Applicability  of  terms  and  con- 

ditions of  usual  written  policy, 

1016. 
ni.  Contracts  in  mutual  companies,  1017. 
IV.  Effect  of  Statute  of  Frauds,  1020. 

This  note  does  not  deal  with  the 
question  of  agents'  power  of  authority 
to  make  oral  contracts,  nor  does  it  go 
into  the  necessity  of  a  prepayment  of 
the  premium. 


The  rights  and  remedies  arising  out 
of  delay  in  passing  upon  an  applica- 
tion for  insurance  are  the  subj^sct  o£ 
the  annotation  following  Bradley  v. 
Federal  L.  Ins.  Co.  post,  1021. 

I.  Original  contract*, 
a.  Validity,  generally. 

In  some  of  the  earlier  cases  oral 
contracts  of  insurance  were  held  in- 
valid. Lindauer  v.  Delaware  Mut 
Safety  Ins.  Co.  (1853)  13  Ark.  461; 
Bishop  V.  Clay  F.  &  M.  Ins.  Co.  (1881) 
49  Conn.  167 ;  Bell  v.  Western  M.  &  F. 
Ins.  Co.  (1843)  5  Rob.  (La.)  423,  39 
Am.  Dec.  542;  Courtnay  v.  Mississippi 
M.  &  F.  Ins.  Co.  (1838)  12  La.  233; 
Platho  v.  Merchants'  &  M.  Ins.  Co. 
(1866)  38  Mo.  249;  Cockerill  v.  Cin- 
cinnati Mut.  Ins.  Co.  (1847)  16  Ohio 
148  (virtually  overruled) ;  Dayton  Ins. 
Co.  V.  Kelly  (1873)  24  Ohio  St.  345,  15 
Am.  Rep.  612 ;  Jones  v.  Provincial  Ins. 
Co.  (1858)  16  U.  C.  Q.  B.  477,  dicta. 

Thus,  the  view  was  tak6n  in  Lin- 
dauer v.  Delaware  Mut.  Safety  Ins.  Co. 
(1853)  IS  Ark.  461,  that  oral  contracts 
of  insurance  would  encourage  fraud, 
and  should  not  be  upheld. 
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And  in  Bell  v.  Western  M.  &  F.  Ins. 
Co.  (1843)  6  Rob.  (La.)  423,  89  AnL 
Dec.  642,  it  was  held  that  a  contract 
of  insurance,  especially  where  the  in- 
surer was  a  corporation,  must  be  in 
writing. 

So  far  as  the  law  is  concerned,  how- 
ever, an  insurance  contract  does  not 
differ  from  other  contracts ;  and  if  the 
minds  of  the  parties  have  met  in  re- 
gard to  the  essential  parts  of  the 
agreement,  it  does  not  matter  whether 
the  form  of  the  contract  is  written  or 
oral;  and  the  power  to  make  com* 
pleted  oral  contracts  of  insurance,  as 
well  as  agreements  to  insure,  is  now 
sustained  by  practically  all  of  the 
cases,  in  the  absence  of  charter  or 
statutory  regulations  forbidding  them. 

United  States. — Commercial  Mut. 
M.  Ins.  Co.  V.  Union  Mut  Ins.  Co. 
(1856)  19  How.  318,  15  L.  ed.  636; 
Merchants  Mut.  Ins.  Co.  v.' Lyman 
(1873)  15  Wall.  670,  21  L.  ed.  246; 
Relief  F.  Ins.  Co.  v.  Shaw  (1876)  94  U. 
S.  575,  24  L.  ed.  291 ;  Franklin  F.  Ins. 
Co.  V.  Colt  (1873)  20  Wall.  560,  22  L. 
ed.  423;  Piedmont  &  A.  L.  Ins.  Co.  v. 
Ewing  (1876)  92  U.  S.  377,  23  L,  ed. 
610;  Eames  v.  Home  Ins.  Co.  (1877) 
94  U.  S.  621,  24  L.  ed.  298;  Union  Mut. 
Ins.  Co.  V.  Commercial  Mut.  M.  Ins. 
Co.  (1855)  2  Curt.  524,  Fed.  Cas.  No. 
14,372;  Constant  v.  Allegheny  Ins.  Co. 
(1861)  3  Wall.  Jr.  313,  Fed.  Cas.  No. 
8,136;  Humphry  v.  Hartford  F.  Ins. 
Co.  (1879)  15  Blatchf.  504,  Fed.  Cas. 
No.  6,875;  Fitton  v.  Fire  Ins.  Asso. 
(1884)  20  Fed.  766;  Weeks  v.  Lycom- 
ing F.  Ins.  Co.  (1878)  29  Pittsb.  L.  J. 
12,  Fed.  Cas.  No.  17,363;  Potter  v. 
Phenix  Ins.  Co.  (1894)  63  Fed.  382. 

Alabama. — Mobile  Marine  Dock  Co. 
V.  McMillan  (1858)  31  Ala.  711;  Ala- 
bama Gold  L.  Ins.  Co.  v.  Mayes  (1878) 
61  Ala.  163;  Home  Ins.  Co.  v.  Adler 
(1884)  77  Ala.  242;  Hartford  F.  Ins. 
Co.  V.  King  (1894)  106  Ala.  519,  17  So. 
707;  Sun  Ins.  Office  v.  Mitchell  (1914) 
186  Ala.  420,  65  So.  143;  Cherokee  L. 
Ins.  Co.  V.  Brannum  (1919)  208  Ala. 
145,  82  So.  175. 

Arkansas. — ^^tna  Ins.  Co.  v.  Short 
(1916)  124  Ark.  505,  187  S.  W.  657; 
Jenkins  v.  International  L.  Ins.  Co. 
<1921)  —  Ark.  — ,  232  S.  W.  3. 

California. — Crawford    v.    Transat- 


lantic F.  Ina.  Co.  (1899)  125  Cal.  611, 
68  Pac.  177;  Harron  v.  London  F.  Ins. 
Co.  (1891)  88  Cal.  16,  26  Pac.  982. 

Georgia. — New  York  L.  Ins.  Co.  v. 
Babcock  (1898)  104  Ga.  67,  42  L.R.A. 
88,  69  Am.  St.  Rep.  134,  30  S.  E.  273. 

Illinois. — Hartford  F.  Ins.  Co.  v. 
Wilcox  (1870)  57  111.  180;  Hartford  P. 
Ins.  Co.  V.  Farrish  (1874).  73  111.  166; 
Firemen's  Ins.  (}o.  v.  Kuessner  (1896) 
164  HI.  275,  46  N.  E.  640;  People's  Ins. 
Co.  v.  Paddon  (1881)  8  HI.  App.  447; 
Stoelke  v.  Hahn  (1894)  66  111.  App. 
497,  affirmed  in  (1896)  158  111.  79,  42 
N.  E.  160;  Fire  Asso.  of  Phila.  v. 
Smith  (1895)  69  111.  App.  655;  Con- 
cordia F.  Ins.  Co,  V.  Heffron  (1899)  84 
111.  App.  610;  Fire  Ins.  Co.  v.  Sinsa- 
baugh  (1901)  101  111.  App.  55;  Haw- 
thorne v.  German  Alliance  Ins.  Co. 
(1913)  181  111.  App.  88;  Wilson  v. 
Hartford  F.  Ins.  Co.  (1914)  188  111. 
App.  181. 

Indiana. — Peoria  M.  &  F.  Ins.  Co.  v. 
Walser  (1864)  22  Ind.  73;  New  Eng- 
land  F.  &  M.  Ins.  Co.  v.  Robinson 
(1866)  25  Ind.  636;  American  Horse 
Ins.  Co.  V.  Patterson  (1867)  28  Ind. 
17;  Western  Assur.  Co.  v.  McAlpin 
(1899)  23  Ind.  App.  225,  77  Am.  St. 
Rep.  423,  55  N.  E.  119;  Posey  County 
Fire  Asso.  v.  Hogan  (1906)  87  Ind. 
App.  673,  77  N.  E.  670;  Live  Stock  Ins. 
Asso.  v.  Stickler  (1917)  64  Ind.  App. 
191,  116  N.  E.  691;  National  Live 
Stock  Ins.  Co.  V.  Cramer  (1918)  63 
Ind.  App.  211,  114  N.  E.  427. 

Iowa. — Viele  v.  Germania  Ins.  Co. 
(1868)  26  Iowa,  9,  96  Am.  Dec.  83  (dic- 
tum) ;  Revere  F.  Ins.  Co.  v.  Chamber- 
lin  (1881)  56  Iowa,  508,  8  N.  W.  338,  9 
N.  W.  386;  Green  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  (1894)  91  Iowa,  616,  60  N. 
W.  189. 

Kansas. — Western  Massachusetts 
Ins.  Co.  V.  Duffey  (1864)  2  Kan.  347; 
Phoenix  Ins.  Co.  v.  Ireland  (1899)  9 
Kan.  App.  644,  58  Pac.  1024;  Wilson  v. 
German- American  Ins.  Co.  (1913)  90 
Kan.  355,  133  Pac.  715. 

Kentucky. — Johnson  v.  Connecticut 
F.  Ins.  Co.  (1886)  84  Ky.  470,  2  S.  W. 
151;  Security  F.  Ins.  Co.  v.  Kentucky 
M.  &  F.  Ins.  Co.  (1869)  7  Bush,  81,  3 
Am.  Rep.  301;  Phoenix  Ins.  Co.  v. 
Spiers  (1888)  87  Ky.  286,  8  S.  W.  453; 
Fidelity  &  C.  Co.  v.  Ballard  (1899)  105 
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Ky.  253,  48  S.  W.  1074;  Deadman  ▼. 
Royal  Ins.  Co.  (1890)  12  Ky.  L.  Rep. 
389;  Commercial  Union  Assur.  Co.  v. 
Urbansky  (1902)  113  Ky.  624,  68  S.  W. 
653;  Hartford  F.  Ina.  Co.  v.  Trimble 
(1904)  117  Ky.  583,  78  S.  W.  462; 
Shawnee  F.  Ins.  Co.  v.  Roll  (1911)  145 
Ky.  113,  140  S.  W.  49;  Bracken  County 
Ins.  Co.  V.  Murray  (1915)  166  Ky.  821, 
179  S.  W.  842;  Georgia  Casualty  Co. 
V.  Bond-Foley  Lumber  Co.  (1920)  187 
Ky.  511,  219  S.  W.  442. 

Loaisiana.— Stockton  v.  Firemen's 
Ins.  Co.  (1881)  33  La.  Ann.  577,  39  Am. 
Rep.  277. 

Maine. — Walker  v.  Metropolitan  Ins. 
Co.  (1868)  56  Me.  371. 

Maryland. — Phoenix  Ins.  Co.  v.  Ry- 
land  (1888)  69  Md.  437,  1  L.R.A  548, 
16  Atl.  109. 

Massachusetts. — Mowles  v.  Boston 
Ins.  Co.  (1917)  226  Mass.  426,  115  N. 
E.  666;  Sanborn  v.  Fireman's  Ins.  Co. 
(1860)  16  Gray,  448,  77  Am.  Dec.  419; 
Markey  v.  Mutual  Ben.  L.  Ins.  Co. 
(1875)  118  Mass.  193, 19  Am.  Rep.  431 ; 
Com.  V.  Goodwin  (1877)  122  Mass.  19; 
Putnam  v.  Home  Ins.  Co.  (1877)  123 
Mass.  324,  25  Am.  Rep.  93;  Emery  v. 
Boston  M.  Ins.  Co.  (1885)  138  Mass. 
398;  Wainer  v.  Milford  Mut.  F.  Ins. 
Co.  (1891)  153  Mass.  335,  11  L.R.A. 
598,  26  N.  E.  877;  Baker  v.  Commer- 
cial Union  Assur.  Co.  (1894)  162  Mass. 
358,  38  N.  E.  1124;  Sanford  v.  Orient 
Ins.  Co.  (1899)  174  Mass.  416,  75  Am. 
St.  Rep.  358,  64  N.  E.  883;  Cunning- 
ham V.  Connecticut  F.  Ins.  Co.  (1909) 
200  Mass.  333,  86  N.  E.  787;  McQuaid 
V.  .ffitna  Ins.  Co.  (1917)  226  Mass.  281, 
115  N,  E.  428;  Sheridan  v.  Massachu- 
setts F.&M.  Ins.  Co.  (1919)  233  Mass. 
479,  124  N.  E.  249;  Park  &  P.  Co,  v. 
Agricultural  Ins.  Co.  (1921)  —  Mass. 
— ,  130  N.  E.  208. 

Michigan. — ^Westchester  F.  Ins.  Co. 
V.  Earle  (1876)  33  Mich.  143;  Roger 
Williams  Ins.  Co.  v.  Carrington  (1880) 
43  Mich.  252,  5  N.  W.  303. 

Minnesota. — Salisbury  v.  Hekla  F. 
Ins.  Co.  (1884)  32  Minn.  458,  21  N.  W. 
562 ;  Quinn-Shepherdson  Co.  v.  United 
States  Fidelity  &  G.  Co.  (1919)  142 
Minn.  428,  172  N.  W.  693. 

Mississippi. — Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Hinton  (1918)  116  Miss.  754, 
77  So.  662. 


MissonrL  —  Henning  v.  United 
States  Ins.  Co.  (1871)  47  Mo.  425,  4 
Am.  Rep.  332;  Baile  v.  St.  Joseph  F.  & 
M.  Ins.  Co.  (1881)  73  Mo.  371;  Vining 
V.  Franklin  F.  Ins.  Co.  (1901)  89  Mo. 
App.  313 ;  Lingenfelter  v.  Phcenix  Ins. 
Co.  (1885)  19  Mo.  App.  252;  Brown- 
field  V.  Phoenix  Ins.  Co.  (1889)  35  Mo. 
App.  54;  Shepard  v.  Boone  County 
Home  Mut.  F.  Ins.  Co.  (1909)  138  Mo. 
App.  20,  119  S.  W.  984;  Mclntyre  v. 
Federal  L.  Ins.  Co.  (1910)  142  Mo. 
•App.  256,  126  S.  W.  227. 

Nebraska. — McCann  v.  iEtna  Ins. 
Co.  (1873)  3  Neb.  398;  Carter  v.  Bank- 
ers L.  Ins.  Co.  (1909)  83  Neb.  810,  120 
N.  W.  455;  Rankin  v.  Northern  Assur. 
Co.  (1915)  98  Neb.  172,  152  N.  W.  324. 

New  Hampshire. — Gerrish  v.  Ger- 
man Ins.- Co.  (1875)  55  N.  H.  355. 

New  York. — Perkins  v.  Washington 
Ins.  Co.  (1821)  4  Cow.  645;  First  Bap- 
tist Church  V.  Brooklyn  F.  Ins,  Co. 
(1859)  19  N.  Y.  806;  Audubon  v.  Ex- 
celsior Ins.  Co.  (1863)  27  N.  Y.  217; 
Tyler  v.  New  Amsterdam  F.  Ins.  Co. 
(1866)  4  Robt.  151;  Fish  v.  Cottenet 
(1871)  44  N.  Y.  638,  4  Am.  Rep.  715; 
Rhodes  v.  Railway  Pass.  Ins.  Co. 
(1871)  5  Lans.  71;  Ellis  v.  Albany  City 
F.  Ins.  Co.  (1872)  50  N.  Y.  402,  10  Am. 
Rep.  495;  Angell  v.  Hartford  F.  Ins. 
Co.  (1874)  59  N,  Y.  171,  17  Am,  Rep, 
322;  Cooke  v,  .ffitna  Ins.  Co.  (1878)  7 
Daly,  655 ;  Van  Loan  v.  Farmers'  Mut, 
F,  Ins,  Asso.  (1881)  24  Hun,  132; 
Ruggles  V,  American  Cent.  Ins.  Co. 
(1889)  114  N.  Y.  416,  11  Am.  St.  Rep. 
674,  21  N.  E.  1000;  Clarkson  v.  West- 
ern Assur.  Co.  (1895)  92  Hun,  627,  87 
N.  Y.  Supp.  53;  Reynolds  v,  Westches- 
ter F,  Ins,  Co.  (1896)  8  App.  Div.  193, 
40  N.  Y.  Supp.  336;  International 
Ferry  Co.  v.  American  Fidelity  Co. 
(1913)  207  N.  Y.  350,  101  N.  E.  160; 
Struzewski  v.  Farmers'  F,  Ins.  Co. 
(1919)  226  N.  Y.  838,  123  N.  E.  661. 

North  Carolina,— Floars  v,  JEtna  L. 
Ins.  Co.  (1907)  144  N.  C.  232,  11  L.R.A. 
(N.S.)  357,  66  S.  E.  915;  Lea  v.  Atlan- 
tic F.  Ins.  Co.  (1915)  168  N,  C.  478,  84 
S.  E.  813. 

North  Dakota. — ^Boos  v,  ^tna  Ins, 
Co,  (1911)  22  N,  D,  11,  132  N,  W.  222. 

Ohio.— Flint  v.  Ohio  Ins.  Co.  (1838) 
8  Ohio,  501 ;  Suydam  v.  Columbus  Ins. 
Co.  (1849)  18  Ohio,  459;  Palm  v.  Me- 
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dina  County  Mut  F.  Ins.  Co.  (1861)  20 
Ohio,  629;  Newark  Mach.  Co.  v.  Ken- 
ton Ins.  Co.  (1893)  60  Ohio  St.  649,  22 
L.R.A.  768,  85  N.  E.  1060;  Dayton  Ins. 
Co.  V.  Kelly  (1873)  24  Ohio  St.  345,  15 
Am.  Rep.  612;  Bennett  v.  Connecticut 
F.  Ins.  Co.  (1891)  27  Ohio  L.  J.  15. 

Oklahoma. — Massachusetts  Bond- 
ing &  Ins.  Ck).  V.  Vance  (reported 
herewith)  ante,  981;  McCracken  v. 
Travelers'  Ins.  Co.  (1916)  57  Okla. 
284,  166  Pac.  640. 

Oregon. — Hardwick  v.  State  Ins.  Co. 
(1891)  20  Or.  547,  26  Pac.  840;  British 
Ins.  Co.  V.  Lambert  (1894)  26  Or.  199, 
87  Pac.  909. 

Pennsylvania. — Hamilton  v.  Lycom- 
ing Mut.  Ins.  Co.  (1847)  5  Pa.  339; 
Patterson  v.  Benjamin  Franklin  Ins. 
Co.  (1875)  81*  Pa.  454;  Banner  v.  Fire 
Asso.  of  Phila.  (1910)  229  Pa.  75.  140 
Am.  St  Rep.  706,  78  Atl.  44;  Keystone 
Mattress  &  Spring  Bed  Co.  v.  Pitts- 
burg Underwriters  (1902)  21  Pa. 
Super  Ct.  38;  Ripka  v.  Mutual  F.  Ins. 
Co.  (1908)  36  Pa.  Super.  Ct.  517; 
Smith  v.  Odiin  (1807)  4  Yeates,  468. 

South  Carolina. — Stickley  v.  Mobile 
Ins.  Co.  (1890)  37  S.  C.  66, 16  S.  E.  280, 


Tennessee. — Continental  Ins.  Co.  v. 
Schulman  (1917)  140  Tenn.  481,  206 
S.  W.  316. 

Texas. — Pacific  Mut.  Ins.  Co.  v. 
Shaffer  (1902)  30  Tex.  Civ.  App.  313, 
70  S.  W.  566;  Austin  F.  Ins.  Co.  v. 
Brown  (1913)  —  Te.x.  Civ.  App.  — , 
160  S.  W.  973;  Ginners'  Mut.  Under- 
writers' Asso.  v.  Fisher  (1920)  —  Tex. 
Civ.  App.  — ,  222  S.  W.  285;  Grimes  v. 
Virginia  F.  &  M.  Ins.  Co.  (1920)  — 
Tex.  Civ.  App.  — ,  218  S.  W.  810. 

Vermont. — Wood  v.  Rutland  &  A. 
Mut.  F.  Ins.  Co.  (1859)  31  Vt.  552. 

Virginia. — Haskin  v.  Agricultural  F. 
Ins.  Co.  (1884)  78  Va.  700. 

Washington. — Thompson  v.  Ger- 
mania  F.  Ins.  Co.  (1907)  45  Wash.  482, 
88  Pac.  941 ;  Ogle  Lake  Shingle  Co.  v. 
National  Lumber  Ins.  Co.  (1912)  68 
Wash.  185,  122  Pac.  990. 

West  Virginia. — McCully  v.  Phoenix 
Mut.  L.  Ins.  Co.  (1881)  18  W.  Va.  782; 
Croft  V.  Hanover  F.  Ins.  Co.  (1895)  40 
W.  Va.  512,  52  Am.  St.  Rep.  902,  21  S. 
E.  864. 

^sconsin.    —    Northwestern    Iron 


Co.  v.  JBAn&  Ins.  Ck).  (1868)  23  Wis.  160, 
99  Am.  Dec.  145;  Northwestern  Iron 
Co.  V.  iEtna  Ins.  Co.  (1870)  26  Wis.  78; 
Strohn  v.  Hartford  F.  Ins.  Co.  (1873) 
83  Wis.  648;  Fleming  v.  Hartford  F. 
Ins.  Co.  (1877)  42  Wis.  616;  Taylor  v. 
Phoenix  Ins.  Co.  (1879)  47  Wis.  366,  2 
N.  W.  659,  S  N.  W.  684;  Campbell  v. 
American  F.  Ins.  Co.  (1888)  73  Wis. 
100,  40  N.  W.  661;  Mathers  v.  Union 
Mut.  Acci.  Asso.  (1891)  78  Wis.  688,  11 
L.R.A.  83.  47  N.  W.  1130;  John  R. 
Davis  Lumber  Co.  v.  Scottish  Union  & 
Nat.  Ins.  Co.  (1396)  94  Wis.  472,  69 
N.  W.  156;  Whitman  v.  Milwaukee  F. 
Ins.  Co.  (1906)  128  Wis.  124,  5  L.R.A. 
(N.S.)  407, 116  Am.  St.  Rep.  26,  107  N. 
W.  291. 

Wyoming. — Summers  v.  Mutual  L. 
Ins.  Co.  (1904)  12  Wyo.  369,  66  L.R.A. 
812,  109  Am.  St.  Rep.  992,  75  Pac.  937; 
Royal  Ins.  (3o.  v.  Walker  Lumber  Co. 
(1916)  24  Wyo.  69,  156  Pac.  1101,  Ann. 
Cas.  1917E,  1174. 

England.  —  Kaines  v.  Knightly 
(1682)  Skinner,  66,  90  Eng.  Reprint, 
26. 

Canada.— McKay  v.  O'Neil  (1890) 
22  N.  S.  346;  Westminster  Woodwork- 
ing Co.  v.  Stuyvesant  Ins.  Co.  (1916) 
22  B.  C.  197.  25  D.  L.  R.  284. 

And  the  fact  that,  when  policies  are 
issued,  a  special  indorsement  is  re- 
quired, permitting  the  shipping  of 
lumber  on  deck,  does  not  invalidate  a 
parol  contract,  since,  in  case  of  such  a 
contract,  the  particular  agreement 
may  be  by  parol.  Northwestern  Iron 
Co.  V.  .(Etna  Ins.  Co.  (1870)  26  Wis.  78. 

It  was  recognized  in  Hartford  F. 
Ins.  Co.  V.  Whitman  (1906)  75  Ohio  St. 
312,  79  N.  E.  459,  9  Ann.  Cas.  218,  that 
valid  oral  contracts  to  issue  a  policy 
and  of  insurance  might  be  made,  but 
it  was  held  that,  in  order  that  a  con- 
tract of  the  latter  class  be  enforce- 
able, it  must  take  effect  immediately 
and  must  not  be  executory ;  and  there 
was  held  to  be  no  evidence  in  that  case 
of  a  parol  contract  of  insurance  in 
prassenti. 

In  Christie  v.  North  British  Ins.  Co. 
(1825)  3  Shaw  &  D.  (Scot.)  360,  it  was 
intimated  that  insurance  might  be 
effected  without  the  delivery  of  a 
policy;  but  it  was  held  that  the  agent's 
statement  that  the  applicant  might 
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hold  himself  insured  would  not  sup- 
port an  action  as  upon  a  policy, 
whether  it  would  support  another 
kind  of  action  or  not. 

b.  Essential  elements. 

In  order  to  result  In  a  valid  oral  con- 
tract of  insurance  there  must  be  a  mu- 
tual agreement.  Bell  v.  Peabody  Ins. 
Co.  (1901)  49  W.  Va.  437,  S8  S.  E.  541. 

And  such  agreement  must  embrace 
all  of  the  essential  elements  of  the 
contract. 

Alabama. — Alabama  Gold  L.  Ins.  Co. 
V.  Mayes  (1878)  61  Ala.  163. 

Indiana. — Posey  County  Fire  Asso. 
v.  Hogan  (1906)  37  Ind.  App.  573,  77 
N.  E.  670. 

Kentucky. — Johnson  v.  Connecticut 
F.  Ins.  Co.  (1886)  84  Ky.  470,  2  S.  W. 
151. 

Missouri. — Worth  v.  German  Ins.  Co. 
(1896)  64  Mo.  App.  583. 

Nebraska. — Glatfelter  v.  Security 
Ins.  Co.  (1918)  102  Neb.  464,  167  N.  W. 
672;  Kor  v.  American  Eagles  F.  Ins. 
Co.  (1920)  104  Neb.  610,  178  N.  W. 
182. 

Virginia. — Haskin  v.  Agricultural 
F.  Ins.  Co.  (1884)  78  Va,  700. 

Washington. — Ogle  Lake  Shingle 
Co.  V,  National  Lumber  Ins.  Co.  (1912) 
68  Wash.  185,  122  Pac.  990. 

West  Virginia. — Croft  v.  Hanover  F. 
Ins.  Co.  (1895)  40  W.  Va.  508,  52  Am. 
St.  Rep.  902,  21  S.  E.  854. 

Wisconsin. — Stehlick  v.  Milwaukee 
Mechanics'  Ins.  Co.  (1894)  87  Wis.  322, 
68  N.  W.  379;  John  R.  Davis  Lumber 
Co.  v.  Scottish  Union  &  Nat.  Ins.  Co. 
(1896)  94  Wis.  472,  69  N.  W.  156. 

These  necessary  elements  include 
subject-matter,  parties,  risk  insured 
against,  amount,  duration,  and  premi- 
um. 

United  States. — Weeks  v.  Lycoming 
P.  Ins.  Co.  (1878)  Fed.  Cas.  No.  17,353. 

Alabama. — Alabama  Gold  L.  Ins.  Co. 
V.  Mayes  (1878)  61  Ala.  163;  Commer- 
cial F.  Ins.  Co.  V.  Morris  (1894)  105 
Ala.  498,  18  So.  34, 

Illinois. — People's  Ins.  Co,  v.  Paddon 
(1881)  8  111,  App.  447;  North  American 
Ins.  Co.  V.  Bird  (1898)  175  111.  42,  51  N. 
E.  686. 

Indiana. — Live  Stock  Ins.  Co.  v. 
Stickler  (1917)  64  Ind.  App.  191,  115 
M.  E.  691. 


Kentucky.— Hartford  F.  Ins.  Co.  v. 
Trimble  (1904)  117  Ky.  583.  78  S.  W. 
462;  Shawnee  F.  Ins.  Co.  v.  Roll  (1911) 
145  Ky,  113,  14  S.  W.  49. 

Louisiana. — Stockton  v.  Firemen's 
Ins.  Co,  (1881)  33  La,  Ann,  577,  89  Am 
Rep,  277. 

Missouri. — Worth  v.  German  Ins. 
Co,  (1896)  64  Mo.  App,  683, 

Nebraska.— Bridges  v,  St.  Paul  F.  & 
M.  Ins,  Co,  (1918)  102  Neb,  316,  L.R,A, 
1918D,  1199,  167  N,  W,  64, 

New  York. — Tyler  v.  New  Amster- 
dam F.  Ins,  Co,  (1866)  4  Robt,  151, 

Oklahoma.  —  Massachusetts  Bond- 
ing &  Ins.  Co.  v.  Vance  (reported 
herewith)  ante,  981. 

Oregon. — Cleveland  Oil  Co,  v.  Nor- 
wich Ins,  Soc,  (1898)  84  Or,  228,  65 
Pac.  435. 

Pennsylvania. — Keystone  Mattress 
&  Spring  Bed  Co.  v.  Pittsburg  Under- 
writers  (1902)  21  Pa.  Super.  Ct.  88. 

West  Virginia. — Croft  v.  Hanover  F. 
Ins.  Co.  (1895)  40  W.  Va.  608,  62  Am. 
St,  Rep.  902,  21  S.  E.  864. 

It  will  be  observed,  however,  upon 
referring  to  I.  e,  infra,  that  the  diffi- 
culty arising  from  this  source  in  es- 
tablishing an  oral  contract  is  fre- 
quently obviated,  in  part,  at  least,  by 
the  presumption  that  the  parties  con- 
templated the  provisions  and  condi- 
tions of  the  usual  written  policy. 

In  Commercial  F.  Ins.  Co.  v,  Morris 
(Ala.)  supra,  where  the  validity  of 
oral  agreements  for  insurance  was  in- 
volved, the  court  said :  "The  authori- 
ties agree  that  before  a  contract  of 
insurance,  or  to  insure,  is  binding,  all 
the  essential  elements  and  terms  of  the 
contract  must  be,  understood  and  mu- 
tually assented  to.  A  mere  expression 
of  a  desire  by  one  intending  to  pro- 
cure insurance,  or  a  proposition  made 
to  an  insurance  agent  to  insure  prop- 
erty, and  an  assent  or  acceptance  by 
the  agent  to  insure,  without  more, 
would  not  amount  to  a  contract  of  in- 
surance or  an  agreement  to  insure. 
The  subject-matter,  period,  rate  to  be 
paid,  and  amount  of  insurance,  and 
perhaps  other  elements,  must  be 
agreed  upon,  expressly  or  by  implica- 
tion, before  there  can  be  an  absolute, 
binding  agreement  between  the  par- 
ties;  nor  would  the  mere  fact  that 
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there  had  been  previous  dealings  of 
insurance,  between  the  parties  alone, 
without  some  reference  to  such  previ- 
ous dealings,  be  sufficient  to  show  a 
completed  and  binding  contract  that 
the  parties  intended  to  and  did  adopt 
the  provisions  of  the  former  dealings. 
Where,  however,  there  exists  a  con- 
tract of  insurance,  not  expired,  and 
there  is  an  agreement  between  the  par- 
ties to  renew  the  policy,  and  no  change 
is  suggested  or  agreed  upon,  it  will  be 
implied  that  the  renewal  contract  in- 
cluded and  adopts  all  the  provisions  of 
the  existing  contract  of  insurance. 
Such  a  contract  is  complete  in  all 
respects,  and,  upon  failure  to  comply 
with  the  agreement,  the  party  offend- 
ing may  be  compelled  by  bill  in  equity 
specifically  to  perform  the  agreement, 
or  held  liable  in  a  court  of  law  for 
damages  resulting  from  a  breach  of 
the  agreement." 

Thus,  a  parol  contract  of  insurance, 
made  with  an  agent  representing  sev- 
eral companies,  is  invalid  where  no 
specific  company  is  designated  before 
a  loss  occurs.  Grimes  v.  Virginia  F.  & 
M.  Ins.  Co.  (1920)  —  Tex.  Civ.  App. 
— ,  218  S.  W.  810. 

And  where  one  is  agent  for  several 
insurance  companies,  and,  at  the  time 
an  application  is  made  for  him  to  in- 
sure, nothing  is  said  as  to  the  com- 
pany, but  he  simply  states  that  he  will 
call  the  property  insured,  it  cannot  be 
said  that  a  contract  of  insurance  is 
effected  with  one  of  the  companies 
represented  by  the  agent.  Kleis  v. 
Niagara  F.  Ins.  Co.  (1898)  117  Mich. 
469,  76  N.  W.  155. 

And  lack  of  identity  of  parties  was 
held,  in  Hartford  F.  Ins.  Co.  v.  Trimble 
(1904)  117  Ky.  583,  78  S.  W.  462,  to 
render  Invalid  an  attempted  oral  con- 
tract of  insurance  with  an  agent  repre- 
senting two  companies,  there  having 
been  nothing  said  as  to  which  company 
the  risk  should  be  placed  with. 

And  the  minds  of  the  parties  cannot 
be  said  to  have  met,  so  as  to  establish 
an  oral  contract  of  insurance,  where 
no  company  was  agreed  upon,  and 
there  was  only  an  understanding  that 
the  agent  would  see  what  he  could 
do  respecting  the  matter,  and  would 
notify  the  applicant  later.    John  R. 


Davis  Lumber  Co.  v.  Scottish  Union  & 
Nat  Ins.  Co.  (1896)  94  Wis.  472,  69  N. 
W.  156. 

The  fixing  of  a  time  for  its  com- 
mencement is  also  necessary  to  the 
completion  of  an  oral  contract  of  in- 
surance. Whitman  v.  Milwaukee  F. 
Ins.  Co.  (1906)  128  Wis.  124,  5  L.R.A. 
(N.S.)  407,  107  N.  W.  291. 

And  an  oral  contract  for  insurance 
is  incomplete  for  uncertainty,  in  the 
absence  of  any  definite  understanding 
as  to  the  duration  of  the  risk  contem- 
plated. Strohn  v.  Hartford  F.  Ina. 
Co.  (1875)  37  Wis.  625,  19  Am.  Rep. 
177;  Home  Ins.  Co.  v.  Adler  (1882)  71 
Ala.  516. 

And  a  declaration  by  an  insurance 
agent  that  it  is  "all  right;  I  will  do  so^ 
— I  will  cover  it,"  made  during  a  con- 
versation relative  to  the  issuance  of  a 
fire  insurance  policy,  without  any  un- 
derstanding as  to  when  the  risk  should 
attach,  or  the  duration  of  it,  fails  to 
establish  a  complete  contract.  Cleve- 
land Oil  Co.  V.  Norwich  Ins.  Soc. 
(1898)  34  Or.  228.  55  Pac.  435. 

An  oral  contract  is  also  invalid  for 
uncertainty  where  it  is  silent  as  to  the 
rate  of  insurance.  Home  Ins.  Co.  v. 
Adler  (Ala.)  supra. 

And  in  Strohn  v.  Hartford  F.  Ins. 
Co.  (Wis.)  supra,  an  attempted  oral 
contract  to  insure  tobacco  stored  in  a 
warehouse  on  an  "open  policy,"  at  a 
fixed  rate,  the  amount  of  the  policy 
changing  from  time  to  time  as  the 
quantity  of  tobacco  should  change, 
was  held  invalid,  the  amount  of  premi- 
um to  be  paid  not  being  determined, 
and  the  agreement  being,  therefore, 
incomplete. 

But  if  the  intention  of  the  parties  to 
the  contract  as  to  the  amount  of  pre- 
mium to  be  paid,  or  the  duration  of  the 
policy,  can  be  gathered  from  the  cir- 
cumstances of  the  case,  an  oral  con- 
tract will  be  sustained,  although  no  ex- 
press agreement  was  made  as  to  pre- 
mium, or  duration  of  risk.  Concordia 
F.  Ins.  Co.  Heflfron  (1899)  84  HI.  App. 
610. 

And  in  Worth  v.  German  Ins.  (3o. 
(1896)  64  Mo.  App.  583,  it  was  held 
tiiat,  although  the  exact  amount  of  the 
premium  to  be  paid  is  not  known  at 
the  time  of  the  making  of  an  oral  coo- 
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tract  of  insurance,  but  the  rate  is  to  be 
taken  from  a  certain  compilation  of 
rates,  the  contract  is  complete  and 
capable  of  definite  ascertainment. 

And  an  agreement  by  an  agent  of  a 
syndicate  with  an  established  business 
house  whose  shipments  it  had  insured 
the  previous  year,  to  carry  all  of  the 
insurance  of  such  firm  for  the  next 
year  at  the  same  rate  as  they  had  car- 
ried the  insurance  the  previous  year, 
is  sufficiently  definite  in  terms  to  con- 
stitute a  valid  contract  to  insure. 
Ames-Brooks  Co.  v.  Mtn&  Ins.  Co. 
(1901)  83  Minn.  346,  86  N.  W.  344. 

«.  Effect  of  charter  or  apecial  atatutorjt 
provisions. 

It  has  been  held  that  the  fact  that 
a  standard  form  of  policy  has  been 
adopted  does  not  render  oral  contracts 
of  insurance  invalid.  Hicks  v.  British 
America  Assur.  Co.  (1900)  162  N.  Y. 
284,  48  L.R.A.  424,  56  N.  E.  743;  Lea  v. 
Atlantic  Ins.  Co.  (1915)  168  N.  C.  478, 
84  S.  E.  813;  Floars  v.  ^tna  L.  Ins.  Co. 
(1907)  144  N.  C.  232,  11  L.R.A.(N.S.) 
857,  56  S.  E.  915. 

And  a  statute  providing  that  "if  the 
insurance  commissioner  shall  notify 
any  company  of  his  disapproval  of  any 
form  of  policy,  it  shall  be  unlawful  for 
such  company  to  issue  any  policy  in 
the  form  disapproved,"  does  not  refer 
to  the  making  of  a  contract,  and  does 
not  render  oral  contracts  of  insurance 
invalid.  Massachusetts  Bonding  & 
Ins.  Ck>.  V.  Vance  (reported  herewith) 
ante,  981. 

And  a  statute  requiring  all  policies 
to  be  signed  does  not  prevent  parol  in- 
surance. Walker  v.  Metropolitan  Ins. 
Co.  (1868)  56  Me.  371. 

And  corporations  authorized  by 
their  charters  to  make  insurance  and 
issue  policies  are  not  precluded  from 
entering  into  parol  contracts  of  insur- 
ance. Firemen's  Ins.  Co.  v.  Kuessner 
(1896)  164  111.  275,  45  N.  E.  540;  Con- 
tinental Ins.  Co.  V.  Roller  (1902)  101 
IlL  App.  77. 

And  ia  another  case  a  charter  provi- 
sion that  policies  of  insurance,  before 
becoming  binding,  should  be  signed  by 
the  president  and  countersigned  by  the 
8«cretary,  was  held  to  have  no  applica- 
tten  to  oral  contracts,  but  by  its  terms 


to  be  applicable  only  to  written 
policies.  Stoehlke  v.  Hahn  (1895)  158 
IlL  79,  42  N.  E.  150. 

And  oral  contracts  are  not  prevented 
by  a  charter  providing  that  all  policies 
or  contracts  of  insurance  which  may 
be  entered  into  by  the  company  shall 
be  subscribed  by  the  president  and 
signed  and  attested  by  the  secretary, 
and,  being  so  signed  and  attested, 
shall  be  binding  without  the  company's 
seal,  as  this  does  not  require  all 
contracts  to  be  in  writing,  but  merely 
dispenses  with  the  corporate  seal  for 
authenticating  such  as  are  in  vi^riting. 
Security  F.  Ins.  Co.  v.  Kentucky  M.  & 
F.  Ins.  Co.  (1870)  7  Bush  (Ky.)  81,  3 
Am.  Rep.  301. 

And  a  provision  of  the  charter,  au- 
thorizing the  making  of  contracts  by 
the  signature  of  the  company's  presi- 
dent, or  such  other  person  as  its  rules 
and  by-laws  should  direct,  does  not 
prevent  the  company  from  making  an 
oral  contract  of  insurance.  Sanborn  v. 
Fireman's  Ins.  Co.  (1860)  16  Gray 
(Mass.)  448,  77  Am.  Dec.  419. 

And  a  provision  of  a  by-law  that,  in 
case  of  the  absence,  inability,  or  death 
of  the  president,  policies  and  other 
papers  shall  be  signed  by  two  direc- 
tors, relates  only  to  the  formal  execu- 
tion of  papers  which  require  signing, 
and  does  not  exclude  the  making  of 
oral  contracts  of  insurance  by  any 
oiBcer  who  may  have  authority.  Emery 
V.  Boston  M.  Ins.  Co.  (1885)  138  Mass. 
898. 

Neither  is  the  making  of  such  con- 
tracts prevented  by  a  provision  of  a 
charter  that  all  conditions  of  the  poli- 
cies issued  by  the  company  shall  be 
printed  or  written  on  the  face  of  the 
policy,  and  that  certain  named  officers 
shall  sign  the  policies  or  contracts 
made  by  order  of  the  directors.  Hen- 
ning  V.  United  States  Ins.  Cq.  (1872)  2 
Dill.  26,  Fed.  Cas.  No.  6,866. 

And  a  statute  that  insurance  com- 
panies can  make  valid  policies  of  in- 
surance only  by  having  them  signed  by 
the  president  and  countersigned  by  the 
secretary  does  not  prohibit  the  making 
of  a  valid  oral  agreement  to  insure. 
Conmiercial  Mut.  M.  Ins.  Co.  v.  Union 
Mut.  Ins.  Co.  (1857)  19  How.  (U.  S.) 
318,  15  L.  ed.  637,  affirming  (1865)  2 
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Cart  C.  C.  624,  Fed.  Cas.  No.  14872; 
New  England  F.  &  M.  Ins.  Co.  v.  Rob- 
inson (1865)  25  Ind.  636;  Davenport  v. 
Peoria  M.  &  F.  Ins.  Co.  (1864)  17  Iowa, 
276:  Sanford  v.  Orient  Ins.  Co.  (1899) 
174  Mass.  416,  76  Am.  St.  Rep.  368,  54 
N.  E.  883;  Goodhue  v.  Hartford  F.  Ins. 
Co.  (1900)  176  Mass.  187,  65  N.  E. 
1039;  Cooke  v.  ^tna  Ins.  Co.  (1878)  7 
Daly  (N.  Y.)  555. 

And  a  provision  in  the  charter  that 
the  contract  shall  be  in  writing  or 
print,  and  under  the  seal  of  the  cor- 
poration, does  not  prevent  the  making 
of  a  valid  oral  contract  to  issue  a 
policy.  Franklin  F.  Ins.  Co.  v.  Colt 
(1873)  20  Wall.  (U.  a)  560,  22  L.  ed. 
423. 

And  in  Franklin  F.  Ins.  Co.  v.  Tay- 
lor (1876)  52  Miss.  441,  it  was  held 
that  the  delivery  of  a  policy  after  a 
loss,  and  enforcement  of  payment  of  it, 
would  be  compelled  in  equity,  al- 
though the  agreement  for  the  policy 
was  by  parol,  notwithstanding  the  fact 
that  the  charter  of  the  company  re- 
quired all  policies  to  be  in  writing. 

And  in  Somerset  County  Mut.  F,  Ins. 
Co.  v.  May  (1875)  2  W.  N.  C.  (Pa.)  43, 
an  equally  divided  court  affirmed  a 
judgment  in  favor  of  the  applicant, 
where  the  one  taking  the  application 
failed  to  notify  the  applicant  of  the 
rejection  of  the  application,  although  a 
by-law  of  the  company  required  the 
approval  of  two  directors  to  every  ap- 
plication in  order  to  bind  the  company. 

In  an  early  Missouri  case,  Henning 
V.  United  States  Ins.  Co.  (1871)  47  Mo. 
425,  4  Am.  Rep.  332,  where  there  was 
a  provision  of  the  act  incorporating 
the  insurer  that  "all  the  conditions  of 
policies  issued  by  said  company  shall 
be  printed  or  written  on  the  face  there, 
of,"  and  a  by-law  providing  that  the 
president  "shall  sign  all  policies  or 
other  contracts  by  which  the  company 
are  bound,"  and  a  rule  that  every  pro- 
posal for  insurance  should  be  by  writ- 
ten application,  signed  by  the  appli- 
cant, it  was  held  that  these  provisions 
prevented  the  making  of  a  parol  con- 
tract of  insurance. 

But  in  Baile  v.  St.  Joseph  F.  &  M. 
Ins.  Co,  (1881)  73  Mo.  371,  where  the 
charter  required  that  the  condition  of 
all  policies  issued  should  be  written  or 


printed  on  the  face  of  the  policies,  and 
that  all  policies  and  contracts  of 
insurance  should  be  subscribed  by 
the  president  and  attested  by  the 
secretary,  the  court  pointed  out 
that  the  provisions  were  similar  to 
those  in  the  Henning  Case,  but  that 
the  court  in  that  case  evidently  over- 
looked a  statute  providing  that  parol 
contracts  might  be  binding  on  aggre- 
gate corporations  if  made  by  an  agent 
duly  authorized  or  under  the  general 
regulations  of  the  corporations,  and 
held  that,  in  view  of  this  statute,  an 
oral  contract  to  Insure  was  valid.  The 
court  stated  that  it  was  unnecessary 
for  it  to  overrule  the  Henning  Case, 
pointing  out  that  the  action  in  that 
case  was  on  an  alleged  oral  and  com- 
pleted agreement,  while  the  suit  at  bar 
was  to  specifically  enforce  an  agree- 
ment to  insure.  With  reference  to  the 
cases  holding  oral  contracts  of  insur- 
ance binding,  the  court  said:  "This 
view  is  certainly  the  better  one,  even 
where  there  is  no  such  general  provi- 
sion as  that  above  quoted,  making  oral 
contracts  of  aggregate  corporations 
valid.  It  must  now  be  considered  as 
the  well-settled  doctrine  by  the  nearly 
universal  concurrence  of  the  author- 
ities that  oral  agreements  of  insurance 
are  enforceable,  although  the  charter 
of  the  company  contains  similar  pro- 
visions to  those  contained  in  chapter 
67,  supra.  The  principle  underlying 
these  decisions  is  this :  That  the  right 
to  make  contracts  of  insurance,  like 
any  other  right  of  contracting,  exists 
as  at  common  law,  unless  prohibited 
by  statute ;  that,  the  contract  of  insur- 
ance having  its  origin  in  mercantile 
law  and  usage,  the  distinction  which 
denies  the  power  to  enter  into  such  a 
contract,  except  in  particular  modes 
and  forms,  is  without  foundation,  and 
repugnant  to,  and  inconsistent  with, 
that  general  capacity  of  contracting 
which  the  common  law  concedes  to 
every  person  ordinarily  competent  to 
enter  into  binding  engagements;  that 
the  proviRions  of  the  charter  of  a  com- 
pany that  they  shall  have  the  right  to 
make  contracts  of  insurance  by  the 
signature  of  a  president,  etc.,  are  re- 
garded by,  the  courts  as  merely  ena- 
bling, and  not  restrictive  of  the  gener- 
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al  power  to  effect  contracts  in  any 
other  mode  not  unlawful,  dictated  by 
convenience ;  and  that  "the  distinction 
between  a  contract  to  insure  or  to  is- 
sue a  policy  of  insurance,  and  the 
policy  itself,  is  obvious  and  constantly 
recognized  by  the  courts.  .  .  .  In 
view,  however,  of  the  broad  statutory 
provisions  heretofore  cited,  relating  to 
the  power  of  aggregate  corporations 
to  contract  orally,  all  difficulty  as  to 
the  power  to  make,  in  the  present  cir- 
cumstances, an  oral  contract  of  insur- 
ance, vanishes.  Besides  that,  §  8, 
supra,  requiring  the  signature  of  the 
president,  etc.,  uses  no  prohibitory 
words ;  relates  not  to  agreements  to  in- 
sure, but  only  to  policies  when  com- 
pleted and  ready  for  official  signa- 
ture." 

And  the  Baile  Case  was  followed  in 
King  v.  Phoenix  Ins.  Co.  (1906)  195  Mo. 
290,  113  Am.  St  Rep.  678, 92  S.  W.  892, 
6  Ann.  Cas.  618,  which  relied  on  the 
statute  providing  that  parol  contracts 
may  be  binding  on  corporations.  The 
provisions  restricting  the  mode  of 
issuing  policies  does  not  appear. 

It  has  been  recognized  in  Georgia 
that,  at  common  law,  an  oral  contract 
of  insurance  was  valid.  Simonton  v. 
Liverpool,  L.  &  G.  Ins.  Co.  (1874)  51 
Ga.  76;  Delaware  Ins.  Co.  v.  Pennsyl- 
vania P.  Ins.  Co.  (1906)  126  Ga.  880,  55 
S.  E.  330,  7  Ann.  Cas.  1134. 

But  under  the  Georgia  statute  pro- 
viding that  a  contract  of  fire  insur- 
ance, "to  be  binding,  must  be  in  writ- 
ing," an  oral  contract  is  now  held  in- 
valid. Clark  V.  Brand  (1878)  62  Ga. 
23;  Athens  Mut.  Ins.  Co.  v.  Evans 
(1909)  132  Ga.  703,  64  S.  E.  993;  Dela- 
ware Ins.  Co.  v.  Pennsylvania  F.  Ins. 
Co.  (Ga.)  supra;  Thomas  v.  Funkhous- 
er  (1893)  91  Ga.  478,  18  S.  E.  312; 
Planters  &  People's  Mut.  F.  Asso.  v. 
De  Loach  (1901)  113  Ga.  802,  39  S.  E. 
466. 

See  also  Croghan  v.  New  York  Un- 
derwriter's Agency  (1874)  53  Ga.  109, 
under  II.  c,  and  IV.,  on  Statute  of 
Frauds. 

In  Simonton  v.  Liverpool,  L.  &  G. 
Ins.  Co.  (Ga.)  supra,  it  was  held,  under 
the  Georgia  statute,  that,  in  order  to 
permit  the  court  to  relieve  one  who  has 
acted  on  a  parol  agreement,  it  must  ap- 


pear that  the  act  was  in  pursuance  of 
the  contract,  on  the  faith  of  it,  and  in- 
duced by  it. 

In  Louisiana  it  has  been  held  that 
where  the  charter  and  by-laws  of  a 
corporation  provide  that  the  policy 
shall  be  in  writing,  and  signed  by  the 
president,  a  parol  contract  of  insur- 
ance cannot  be  made.  Courtnay  v. 
Mississippi,  M.  &  F.  Ins.  Co.  (1838)  12 
La.  233. 

And  in  Pennsylvania  it  has  been 
held  that  a  company  cannot  make  a 
valid  oral  contract  of  insurance,  or  to 
insure,  where  its  charter  provides  that 
"the  president  and  directors  shall  have 
full  power  on  behalf  of  said  corpora- 
tion to  make  insurance  .  .  .  and 
to  make,  execute,  and  perfect  such 
and  so  many  contracts,  bargains, 
agreements,  policies,  and  other  instru- 
ments as  shall  or  may  be  necessary, 
and  as  the  nature  of  the  case  shall  or 
may  require;  and  every  such  contract, 
bargain,  agreement,  and  policy  to  be 
made  by  the  said  corporation  shall  be 
in  writing  or  in  print."  Benner  v. 
Fire  Asso.  of  Phila.  (1910)  229  Pa. 
75,  140  Am.  St.  Rep.  706,  78  Atl.  44; 
Hazlett  V.  Allegheny  Ins.  Co.  (1874)  1 
Walk.  (Pa.)  886,  1  W.  N.  C.  24. 

In  Spitzer  v.  St  Mark's  Ins.  Co. 
(1856)  6  Duer  (N.  Y.)  6.  it  was  held 
that  there  could  be  no  parol  original 
contract  to  insure,  or  parol  agreement 
to  transfer  a  risk,  where  the  charter 
provided  that  the  president  or  other 
person  appointed  by  the  board  of  di- 
rectors for  that  purpose  should  be  au- 
thorized in  the  name  and  on  behalf  of 
the  company  to  make  contracts  of  in- 
surance with  any  person  or  persons, 
and  that  the  policies  issued  pursuant 
to  such  contracts  should  be  signed  by 
the  president  and  countersigned  by 
the  secretary,  and  that  such  policies 
should  be  binding  as  if  made  under  the 
seal  of  the  company. 

And  in  Sanford  v.  Trust  F.  Ins.  Co. 
(1842)  1  N.  Y.  Leg.  Obs.  214,  it  was 
held  that  a  parol  contract  of  insurance 
could  not  be  made  by  a  company  whose 
charter  provided  that  "the  policies 
must  be  subscribed  by  the  president 
and  countersigned  by  the  secretary 
.  .  .  and  there  shall  be  distinctly 
and  legibly  printed  or  written  upon  the 
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face  of  every  policy  of  insurance  or 
other  contract  or  obligation,  made  by 
the  said  corporation,  the  amount  of  its 
capital  actually  paid  in." 

Under  30  Vict.  chap.  23,  no  marine 
insurance  is  valid  unless -contained  in 
a  stamped  policy.  lonides  v.  Pacific 
F.  &  M.  lus.  Co.  (1871)  L.  R.  6  Q.  B. 
(Eng.)  674,  41  L.  J.  Q.  B.  N.  S.  33,  25  L. 
T.  N.  S.  490,  affirmed  in  (1872)  L.  R.  7 
Q.  B.  617,  41  L.  J.  Q.  B.  N.  S.  190,  26  L. 
T.  N.  S.  738,  21  Week.  Rep.  22,  1  Asp. 
Mar.  L.  Cas.  330, 13  Eng.  Rul.  pas.  471. 

And  an  oral  agreement  to  execute  a 
marine  policy  cannot  be  enforced. 
Fisher  v.  Liverpool  M.  Ins.  Co.  (1873) 
L.  R.  8  Q.  B.  (Eng.)  469,  42  L.  J.  Q.  B. 
N.  S.  224,  affirmed  in  (1874)  43  L.  J. 
Q.  B.  N.  S.  114,  L.  R.  9  Q.  B.  418,  30  L. 
T.  N.  S.  601,  22  Week.  Rep.  951,  2  /iap. 
Mar.  L.  Cas.  464. 

In  Jones  v.  Provincial  Ins.  Co. 
(1858)  16  U.  C.  Q.  B.  All,  an  action 
brought  to  recover  the  amount  alleged 
to  be  due  for  a  fire  loss  was  held  not 
to  be  maintainable  because  no  policy 
had  issued.  The  court  intimated  that 
no  insurance  could  be  effected  by 
parol,  but  that  there  might  be  an  ac- 
tion for  failure  to  deliver  the  policy,  or 
in  equity,  to  compel  specific  perform- 
ance. 

d.  Evidence  to  estahHah, 
It  has  been  held  that  oral  contracts 
of  insurance  must  be  established  by 
clear  evidence.  Deadman  v.  Royal 
Ins.  Co.  (1890)  12  Ky.  L.  Rep.  389; 
Cleveland  Oil  Co.  v.  Norwich  Ins.  Soc. 
(1898)  34  Or.  228,  55  Pac.  435;  Patter- 
son v.  Benjamin  Franklin  Ins.  Co. 
(1875)  81*  Pa.  454. 

And  in  American  Can  Co.  v.  Agricul- 
tural Ins.  Co.  (1909)  12  CaL  App.  133, 
106  Pac.  720,  it  was  held  that,  as  oral 
contracts  of  insurance  are  rarely 
made,  and  are  outside  the  ordinary 
course  of  business,  the  proof  must  be 
clear  and  convincing  that  such  a  con> 
tract  was  actually  entered  into,  that 
each  party  understood  it  in  the  same 
light,  and  in  regard  to  the  same  sub- 
ject-matter. 

The  evidence  in  Stockton  v.  Fire- 
men's Ins.  Co.  (1881)  33  La.  Ann.  677, 
39  Am.  Rep.  277,  disclosing  only  an 
agreement  as  to  the  premises  on  which 


the  property  to  be  insured  was  sit- 
uated, and  the  rate  of  premium,  was 
held  insufficient  to  establish  an  oral 
contract  of  insurance. 

And  the  evidence  in  Cleveland  Oil 
Co.  V.  Norwich  Ins.  Soc.  (1898)  34  Or. 
228,  65  Pac.  436,  was  held  insufficient 
to  establish  an  oral  contract  of  insur- 
ance, there  being  a  lack  of  evidence 
showing  the  duration  of  the  alleged 
contract. 

And  no  valid  oral  contract  of  insur- 
ance was  shown  where  there  was  no 
evidence  as  to  the  duration  of  insur- 
ance issued  by  the  defendant  on  risks 
similar  to  that  in  question,  or  what 
time  would  be  implied  in  case  there 
was  no  agreement,  and  there  was  no 
evidence  that  the  parties  said  any- 
thing as  to  the  commencement  or  dura- 
tion of  the  risk.  Cleveland  Oil  Co.  v. 
Norwich  Ins.  Soc.  (Or.)  supra. 

And  there  was  no  valid  oral  contract 
of  insurance  where  the  testimony 
showed  that  an  agent  agreed  to  cover 
a  risk,  but  failed  to  show  that  there 
was  any  agreement  as  to  the  rate  of 
premium,  or  the  time  during  which  it 
was  to  continue.  Keystone  Mattress 
&  Spring  Bed  Co.  v.  Pittsburg  Under- 
writers (1902)  21  Pa.  Super.  Ct  38. 

And  in  Glatfelter  v.  Security  Ins. 
Co.  (1918)  102  Neb.  464,  167  N.  W.  572, 
where  the  action  was  on  an  oral  con- 
tract for  insurance,  and  it  was  alleged 
that  the  insurance  was  to  be  for  a  sum 
not  exceeding  a  stated  amount,  and 
the  plaintiff  testified  that  he  did  not 
know  the  exact  amount  of  the  premi- 
um, and  his  evidence  as  to  the  making 
of  the  oral  contract  was  contradicted, 
the  jury's  finding  in  the  defendant's 
favor  was  sustained. 

And  in  Cauman  v.  American  Credit 
Indemnity  Co.  (1918)  229  Mass.  278, 
118  N.  E.  259,  Ann.  Cas.  1918E,  841, 
where  a  recovery  was  sought  against 
a  credit  insurance  company,  the  court 
stated  that  it  was  plainly  apparent 
upon  the  evidence  that  no  oral  con- 
tract of  insurance  was  ever  entered 
into  or  contemplated,  but  that  it 
showed  that  the  negotiations  were  all 
in  anticipation  of  a  written  policy, 
which  was  not  issued  because  the  par- 
ties never  were  able  to  agree  upon  the 
terms. 
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In  Cunningham  v.  Connecticut  F. 
Ins.  Go.  (1909)  200  Mass.  333,  86  N.  B. 
787,  there  was  held  to  be  no  parol  con- 
tract shown  for  immediate  insurance, 
where  it  appeared  from  the  evidence 
that  one  applied  for  insurance  to  an 
agent  representing  several  companies, 
but  nothing  was  said  as  to  the  com- 
panies in  which  the  policies  should  be 
written,  as  to  the  amount  to  be  as- 
sumed by  each  company,  as  to  the  pre- 
mium or  the  term  of  the  policies,  and 
it  was  agreed  that  the  applicant 
would  get  them  at  some  later  date. 

And  in  Ripka  v.  Mutual  F.  Ins.  Co. 
(1908)  86  Pa.  Super.  Ct  517,  the  evi- 
dence was  held  not  to  support  a 
finding  that  an  oral  contract  was  made 
that  the  company  should  be  liable  for 
loss  accruing  before  issuance  of  a 
policy,  where  there  was  evidence  that 
the  agent  went  to  the  applicant's 
place,  examined  the  property  to  be  in- 
sured, filled  up  an  application,  which 
was  signed,  and  was  paid  a  certain  fee, 
and  that,  before  the  application  could 
be  forwarded,  the  property  burned. 

And  in  Myers  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  (1876)  121  Mass.  338,  where 
there  was  evidence  that  one  who  was 
building  a  house  applied  to  an  agent 
for  insurance,  and  stated  that  he 
wanted  a  certain  amount  from  that 
date,  and  was  quoted  a  rate,  and  that 
he  told  the  agent  when  he  got  the 
policy  to  bring  it  to  him,  and  subse- 
quently, in  response  to  letters  from 
the  agent,  asking  him  to  Call  for  the 
policy,  made  several  trips  to  the 
agent's  office,  but  failed  to  find  him  in, 
it  was  held  that  the  evidence  failed  to 
show  an  oral  contract  to  insure. 

The  evidence  in  California  Ins.  Co. 
V.  Settle  (1915)  162  Ky.  82,  172  S.  W. 
119,  which  was  that  the  agent  prom- 
ised to  issue  a  policy  on  plaintiff's 
property  for  a  certain  term  and 
amount,  on  a  specified  date  in  the 
future,  at  an  agreed  premium,  was 
held  to  establish  merely  a  promise  to 
issue  a  policy  at  a  future  date,  which 
was  never  completed,  and  was  insuf- 
ficient to  show  an  existing  oral  con- 
tract of  insurance. 

And  in  McCann  v.  JEtna  Ins.  Co. 
(1874)  3  Neb.  198,  where  the  sub- 
stance of  the  plaintiff's  evidence  was 


that  he  went  to  the  office  of  the  de- 
fendant's agent,  and  by  a  verbal 
agreement  with  the  agent  effected  an 
insurance,  but  the  agent  and  another 
who  was  present  testified  that  the 
agent  told  the  plaintiff  he  could  not 
issue  a  policy,  but  would  take  his  ap- 
plication, and  that  the  plaintiff  left 
without  making  an  application,  it  was 
held  that  a  parol  contract  of  insurance 
was  not  established. 

And  in  Peoples'  Ins.  Co.  v.  Paddon 
(1881)  8  III.  App.  447,  there  v[&s  held 
to  be  no  meeting  of  the  minds  and  no 
valid  contract,  where  insured  called  at 
an  insurance  office  to  see  one  of  the 
firm,  who  acted  as  the  insurer's  agent, 
to  place  insurance,  and,  not  finding 
him  in,  left  his  book  and  policy 
marked  for  certain  changes,  but  the 
agent  did  not  see  these,  and,  although 
he  talked  with  the  insured  on  the 
street  subsequently,  no  definite  agree- 
ment was  made. 

And  in  Mooney  v.  Merriam  (1908)  77 
Kan.  805,  94  Pac.  263,  where  the  evi- 
dence was  to  the  effect  that  the  plain- 
tiff went  to  the  insurance  agent's  office 
with  the  latter,  to  see  if  a  policy  was 
in  force  on  his  property,  and,  while  it 
was  being  looked  up,  other  parties 
came  in,  and  the  plaintiff,  not  wishing 
to  wait,  told  the  agent  to  find  out 
whether  a  policy  was  in  force,  and  if 
not,  to  make  out  one  the  same  as  one 
which  had  expired  some  time  before, 
to  which  the  agent  assented,  it  was 
held  that  the  evidence  was  too  in- 
definite with  reference  to  the  subject- 
matter,  the  risk  insured  against,  the 
duration,  the  amount,  and  the  pre- 
mium, to  establish  a  contract. 

And  a  present  oral  contract  of  in- 
surance was  not  contemplated,  where 
the  agent,  when  the  applicant  went  to 
his  office  and  handed  him  the  balance 
of  the  premium  due,  apologized,  and 
stated  that  the  policies  were  not  ready, 
but  would  be  mailed.  Agricultural 
Ins.  Co.  V.  Fritz  (1897)  61  N.  J.  L.  211, 
39  Atl.  910. 

And  in  Cauman  v.  American 
Credit  Indemnity  Co.  (1918)  229  Mass. 
278,  118  N.  E.  259,  Ann.  Cas.  1918E, 
841,  the  evidence  was  held  to  show 
that  the  negotiations  of  the  parties 
were  all  in  anticipation  of  a  written 
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policy,  and  that  no  oral  contract  of 
insurance  was  ever  entered  into,  or 
«ven  contemplated. 

In  Patterson  v.  Benjamin  Franklin 
Ins.  Co.  (1876)  81*  Pa.  454,  the  evi- 
dence was  held  insufficient  to  show  a 
contract  to  insure  between  the  taking 
of  the  risk  and  the  issuing  of  a  policy, 
where  the  agent  stated  that  the  rate 
would  be  a  certain  percentage  for 
three  years,  and  applicant  told  him  all 
right,  that  he  would  take  a  policy  for 
that  period,  and  an  arrangement  was 
made  for  paying  the  premium,  and  the 
agent  said  to  another  who  came  in 
while  he  was  making  his  memorandum 
that  he  had  just  insured  the  applicant, 
and  that  the  other  had  better  let  him 
insure  his  mills. 

And  in  Dinning  v.  Phoenix  Ins.  Co. 
(1873)  68  111.  414,  the  evidence  was 
held  insufficient  to  show  an  oral  con- 
tract of  insurance,  where  plaintiff's 
agent  testified  that  the  defendant's 
agent  stated  that  the  risk  was  covered, 
but  the  latter  directly  denied  this. 

The  question  in  some  cases  has  been 
held  to  be  for  the  jury. 

Thus,  in  North  American  Ins.  Co.  v. 
Bird  (1898)  175  IlL  42,  51  N.  E.  686, 
where  the  evidence  was  conflicting  as 
to  whether  the  essentials  of  an  oral 
contract  of  insurance  were  agreed 
upon,  the  question  was  held  to  have 
been  properly  submitted  to  the  jury, 
and  a  finding  that  such  a  contract  was 
made  was  upheld. 

And  the  question  whether  there  was 
a  complete  contract  of  insurance  was 
held  to  be  for  the  jury  in  Consolidated 
Mfg.  Co.  v.  West  Chester  F.  Ins.  Co. 
(1892)  IS  Pa.  Co.  Ct.  321,  and  a  ver- 
diet  for  the  plaintiff  was  sustained, 
there  being  testimony  that  the  defend- 
ant's agent  agreed  to  write  a  policy 
for  a  certain  amount  in  the  defendant 
company;  that  the  terms  were  agreed 
upon,  and  the  agent  declared  that  the 
insurance  began  from  the  time  of  the 
application;  although  the  agent  testi- 
fied that  he  was  to  try  to  place  the  in- 
surance asked  for,  and,  if  he  effected 
any,  it  was  to  take  effect  from  that 
day,  but  that  the  policies  written  by 
him  were  canceled  before  a  loss  oc- 
curred. 

And  in  Mclntyre  v.  Federal  L.  Ins. 


Co.  (1910)  142  Mo.  App.  266,  126  S.  W. 
227,  where  it  appeared  that  the  de- 
fendant undertook  to  reinsure  risks  of 
a  company  whose  assets  had  been 
transferred  to  defendant,  and  there 
was  evidence  that  the  defendant's 
agent  told  the  plaintiff  to  go  on  with 
her  premiums,  that  the  policy  and  its 
value  were  the  same  as  those  of  the 
other  company,  and  a  letter  was  writ- 
ten, indicating  that  the  defendant 
would  pay  the  full  amount  of  the 
original  policy,  and  premiums  were 
paid,  it  was  held  that  the  plaintiff  was 
entitled  to  go  to  the  jury  on  the  issue 
that  she  had  paid  her  money  under  the 
terms  of  an  oral  contract,  and  a  judg- 
ment for  the  plaintiff  was  affirmed. 

The  following  cases  illustrate  the 
character  of  evidence  which  has  been 
held  to  establish  a  valid  oral  agree- 
ment : 

Thus,  in  Shawnee  F.  Ins.  Co.  v.  Roll 
(1911)  145  Ky.  113,  140  S.  W.  49,  the 
testimony  was  held  to  sustain  a  finding 
that  an  oral  contract  of  insurance 
existed,  there  being  evidence  by  the 
plaintiff  that  he  applied  to  an  agent, 
who,  he  understood,  represented  only 
one  company,  for  a  certain  amount  on 
his  property,  and  that  the  agent 
agreed  to  issue  a  policy,  and  stated 
that  he  was  insured,  although  the  de- 
fendant's evidence  contradicted  this. 

And  in  Audubon  v.  Excelsior  Ins. 
Co.  (1863)  27  N.  Y.  216.  there  was  held 
to  be  an  agreement  shown  for  present 
insurance  where  it  appeared  that  an 
application  was  made  for  insurance  on 
property  similar  to  that  on  which  a 
policy  had  before  been  issued,  to 
which  the  parties  referred,  and  that 
all  of  the  terms  were  agreed  upon  ex- 
cept the  rate  of  premium,  and  that  the 
agent  stated  that  the  company  would 
insure  the  property,  and  would  send  a 
policy  later,  it  appearing  that  the  par- 
ties knew  the  rate  of  premium  for  the 
similar  risk  which  had  been  covered 
shortly  before. 

And  in  Newark  Mach.  Co.  v.  Kenton 
Ins.  Co.  (1893)  50  Ohio  St.  649,  22 
L.R.A.  768,  35  N.  E.  1060,  where  aa 
agent,  authorized  to  keep  a  property 
owner's  insurance  up  to  a  certain 
amount  in  good  companies  represented 
by  him,  told  the  property  owner  that  a 
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certain  policy  had  been  canceled,  and 
the  latter  agreed  that  new  policies 
proposed  by  the  agent  should  be  ex- 
changed for  the  one  canceled,  there 
was  held  to  be  a  valid  contract,  al- 
though no  mention  was  made  of  the 
companies,  the  property,  the  premium, 
duration,  or  conditions,  it  appearing 
that  the  agent  bad  selected  companies, 
and  that  It  was  understood  that  the 
policies  were  to  cover  the  same  prop- 
erty insured  by  the  canceled  policy, 
and  it  being  presumed  that  the  usual 
terms,  etc.,  were  contemplated. 

And  in  Continental  Ins.  Co.  v.  Roller 
(1902)  101  UL  App.  77,  there  was  a 
valid  contract  where  a  property  owner 
applied  to  an  agent  for  additional  in- 
surance, and  the  latter  stated  that  he 
would  put  him  in  a  certain  company, 
although  there  was  nothing  said  con- 
cerning the  time  or  rates,  there  having 
been  a  previous  conversation  concern- 
fng  these  matters. 

In  Ruggles  v.  American  Cent.  Ins. 
Co.  (1889)  114  N.  Y.  416,  11  Am.  St 
Rep.  674,  21  N.  E.  1000,  the  evidence 
was  held  to  justify  the  finding  of  a 
binding  agreement  from  date,  where 
the  agent  stated  that  he  would  bind 
the  risk  if  the  company  was  not  on, 
and,  in  answer  to  the  question  when  it 
was  binding,  answer  that  it  was  in 
force  from  the  date  of  the  conversa>- 
tion. 

And  in  Ellis  v.  Albany  City  P.  Ins. 
Co.  (1872)  60  N.  Y.  402,  10  Am.  Rep. 
496,  the  evidence  was  held  to  show  an 
agreement  to  issue  a  policy  where 
there  was  testimony  that  a  property 
owner  applied  to  an  agent  representing 
several  companies  for  insurance,  that 
the  amount  to  be  insured  was  agreed 
upon  and  the  premium  determined; 
that  the  agent  agreed  to  insure  as  re- 
quested, and  it  was  left  to  him  to  se- 
lect the  companies,  and  that  he  de- 
termined to  place  a  certain  amount  in 
the  defendant,  entered  the  contract  on 
his  register,  received  the  premium, 
and  credited  it  to  defendant. 

And  there  was  a  valid  agreement  to 
issue  a  policy  where  it  appeared  that 
an  application  was  made  for  insurance 
on  a  cargo  of  lumber;  that  the  agent 
gave  the  applicant  a  tariff  of  rates, 
varying  with  the  date  of  sailing,  stat- 


ing that  the  premiums  would  be  ac- 
cording to  those  rates;  that  they 
agreed  to  the  insurance  at  those  rates, 
and  the  agent  told  him  to  consider  the 
cargo  insured,  provided  the  vessel 
sailed  before  a  certain  date,  the 
amount  insured  being  the  invoice  cost 
of  the  cargo.  Increased  by  a  certain 
percentage;  although  the  exact 
amount,  or  the  precise  date  of  sailing, 
could  not  be  definitely  fixed  at  the 
time.  Bunten  v.  Orient  Mut  Ins.  Co. 
(1861)  8  Bosw.  (N.  Y.)  448. 

And  the  evidence  in  Baile  v.  St. 
Joseph  F.  &  M.  Ins.  Co.  (1881)  73  Mo. 
871,  disclosing  an  oral  contract  for  a 
policy  between  the  agents  of  the  plain- 
tiff and  defendant,  the  receipt  of  the 
premium,  an  agreement  as  to  the  sub- 
ject-matter and  duration  of  the  policy, 
was  held  to  show  a  contract  to  insure, 
which  would  be  specifically  enforced, 
although  the  risk  insured  against  had 
not  been  expressly  agreed  upon,  the 
court  stating  that  this  could  be  sup- 
plied by  reasonable  intendment  from 
the  nature  of  the  insurer's  business 
and  the  property  involved. 

And  the  evidence  in  Fire  Ins.  Co.  v. 
Sinsabaugh  (1902)  101  III.  App.  65, 
was  held  to  show  that  the  defendant 
company  was  properly  chosen  by  the 
agent,  who  also  represented  other  com- 
panies, to  carry  the  risk. 

And  in  Cooke  v.  ^tna  Ins.  Co. 
(1878)  7  Daly  (N.  Y.)  555,  the  evi- 
dence was  held  to  show  a  valid  con- 
tract for  insurance  where  plaintiff, 
who  held  a  policy  with  the  defendant, 
after  moving  a  part  of  the  property, 
asked  the  agent  to  transfer  the  insur- 
ance, and  the  agent  assented,  and 
stated  that  the  insurance  would  be 
binding  from  date,  and  that  he  would 
examine  the  property  and  let  him 
know  what  the  rate  would  be. 

And  in  Ford  v.  Stevens  Motor  Car 
Co.  (1920)  203  Mo.  App.  669,  220  S.  E. 
980,- evidence  in  effect  that  the  defend- 
ant motor  car  company  orally  agreed 
to  protect  the  purchaser  of  a  car  to  a 
certain  amount  by  liability  insurance 
was  held  sufficient  to  prima  facie  es- 
tablish an  oral  contract  of  insurance. 

In  Rhodes  v.  Railway  Pass.  Ins.  Co. 
(1871)  5  Lans.  (N.  Y.)  71,  where  one 
who  was  on  the  way  to  take  a  train  met 
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an  agent  of  an  accident  insurance  com- 
pany, and  handed  him  the  premium  for 
insuring  him  for  a  certain  time,  and 
the  agent  received  the  money,  and 
promised  to  malce  out  the  policies  as 
soon  as  he  reached  his  office,  it  was 
held  that  if  an  action  could  not  be 
maintained  upon  the  contract  as  one  of 
insurance,  it  could  be  on  the  contract 
to  prepare  and  deliver  a  policy. 

In  Quinn-Shepherdson  Co.  v.  United 
States  Fidelity  &  G,  Co.  (1919)  142 
Minn.  428,  172  N.  W.  696,  the  evidence 
of  oral  talks  was  held  to  show  no  con- 
tract of  or  for  fidelity  insurance. 
There  was  evidence  in  this  case  that 
although,  in  certain  lines  of  insurance, 
it  is  common  to  cover  the  applicant 
from  the  time  of  his  application,  it  is 
not  customary  to  make  fidelity  insur- 
ance effective  at  once  without  an  in- 
vestigation of  the  employees,  except  in 
the  case  of  renewals.  But  on  a  second 
appeal  of  this  case,  the  evidence  was 
held  sufficient  to  take  the  question  of 
the  existence  of  an  oral  contract  to 
the  jury,  and  to  support  a  finding  in 
the  affirmative.  (1921)  —  Minn.  — , 
183  N.  W.  347. 

e.  AppHrablllty  of  terms  and  condiUona 
of  uHual  xoruten  poltcy. 

1.  Where  claim  to  on  oral  contract  of 
oHytnal  insurance. 

It  is  generally  held  that,  in  cases  of 
oral  insurance  contracts  for  original 
insurance,  where  no  terms  are  express- 
ly agreed  upon,  it  is  presumed  that  the 
parties  contemplated  those  contained 
in  policies  usually  issued  to  cover  like 
risks.  Maryland  Casualty  Co.  v.  In- 
dustrial Acci.  Commission  (1919)  179 
Cal.  716,  178  Pac.  858;  Smith  v.  State 
Ins.  Co.  (1884)  64  Iowa,  718,  21  N.  W. 
145;  Springfield  F.  &  M.  Ins.  Co.  v. 
Jenkins  (1888)  9  Ky.  L.  Rep.  932; 
Salisbury  v.  Hekla  F.  Ins.  Co.  (1884) 
32  Minn.  458,  21  N.  W.  652;  Vining  v. 
Franklin  F.  Ins.  Co.  (1901)  89  .Mo. 
App.  311;  Hubbell  v.  Pacific  Mut.  Ins. 
Co.  (1885)  100  N.  Y.  41,  2  N.  E.  470; 
Sproul  V.  Western  Assur.  Co.  (1898)  33 
Or.  98,  54  Pac.  180;  Cleveland  Oil  Co. 
V.  Norwich  Ins.  Soc.  (1898)  84  Or.  228, 
55  Pac.  435;  Northwestern  Iron  Co.  v. 
JEtn&  Ins.  Co.  (1870)  26  Wis.  78. 

It  has  been  held  in  an  action  on  a 
fire  insurance  contract  that  the  rights 


of  one  whose  property  is  destroyed  by 
fire  after  an  oral  contract  to  insure  is 
entered  into,  but  before  a  policy  is  is- 
sued, are  subject  to  the  provisions  of 
the  standard  policy,  including  those 
governing  proofs  of  loss.  Hicks  v.  Brit- 
ish America  Assur.  Co.  (1900)  162  N. 
Y.  284,  48  L.R.A.  424,  56  N.  E.  748. 

And  in  Rhodes  v.  Railway  Pass.  Ins. 
Co.  (1871)  5  Lans.  (N.  Y.)  71,  it  was 
held  that  whether  an  action  against  an 
accident  company  was  on  the  contract 
of  insurance,  or  on  an  agreement  to  de- 
liver a  policy,  a  recovery  could  be  had 
only  according  to  the  terms  and  condi- 
tions of  the  usual  policy. 

And  where  one  applied  for  addition- 
al insurance,  and  an  oral  contract  was 
made  therefor,  it  was  held  subject  to 
the  same  terms  and  conditions  as  the 
original  policy.  Green  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  (1894)  91  Iowa,  616,  60 
N.  W.  189. 

But  a  condition  in  a.  policy  issued 
after  a  loss  does  not  attach  as  a  con- 
dition of  an  oral  contract  of  insurance 
unless  it  is  shown  that  the  condition  is 
a  usual  one  in  policies  issued  covering 
like  risks,  or  unless  the  insured  ac- 
cepts the  policy,  and  his  acts  amount 
to  an  admission  that  it  sets  forth  the 
terms  agreed  to.  Salisbury  v.  Hekla 
F.  Ins.  Co.  (1884)  82  Minn.  468. -21  N. 
W.  552. 

And  in  the  Salisbury  Case,  where  a 
present  oral  contract  of  insurance  of  a 
manufactory  was  made,  and  a  written 
policy  was  to  be  subsequently  issued, 
but  before  the  issuance  of  the  policy, 
and  while  the  manufactory  was 
running  at  night,  a  loss  occurred,  it 
was  held  that  a  policy  subsequently  is- 
sued, containing  a  condition  prohibit- 
ing the  operation  of  the  mill  at  nighty 
was  not  conclusive  upon  the  insured, 
and  that  he  might  by  parol  rebut  its 
terms,  although  the  policy  was  deliv- 
ered to  him. 

And  it  has  been  held  that  a  com- 
plaint in  an  action  upon  a  parol  con- 
tract, which  alleges  the  making  of  an 
oral  contract  of  insurance  and  the 
happening  of  a  loss,  is  sufficient,  and 
need  not  set  forth  the  terms  of  a  policy 
issued  subsequently  to  the  happening 
of  a  loss,  since  this  was  not  the  con- 
tract of  insurance,  although  it  might 
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be  evidence  of  the  contract.  Ganser 
V.  Fireman's  Fund  Ins.  Co.  (1885)  34 
Minn.  372,  25  N.  W.  943. 

In  Kelly  v.  Commonwealth  Ins.  Co. 
(1862)  10  Bosw.  (N.  Y.)  82,  where  the 
evidence  showed  the  making  of  an  in- 
dependent oral  contract  of  insurance, 
and  also  an  as:reement  subsequently  to 
deliver  a  policy,  it  was  held  that  the 
conditions  of  a  written  contract  such 
as  that  which  was  to  be  finally  issued 
were  not  a  part  of  the  oral  contract, 
and  that  a  condition  of  such  policy,  re- 
quiring prepayment  of  premiums, 
formed  no  part  of  the  oral  contract  to 
insure,  and  need  not  be  complied  with. 

In  ^tna  Ins.  Co.  v.  Northwestern 
Iron  Co.  (1867)  21  Wis,  464,  where  the 
action  was  upon  an  alleged  policy  of 
marine  insurance,  it  not  being  entirely 
certain  from  the  evidence  whether  the 
parties  made  a  contract  for  issuing  a 
policy  or  made  a  parol  agreement  of 
insurance,  it  was  held  that  the  insurer 
was  entitled  to  show  that  the  usual 
course  of  business  of  marine  insurance 
companies  was  to  receive  propositions 
for  insurance  by  parol  or  verbally,  and 
that,  when  accepted,  the  transaction 
was  entered  and  recorded  in  the  books 
of  the  company  as  an  agreement  be- 
tween the  parties  for  insurance  upon 
the  terms  and  conditions  of  the 
policies  in  use,  and  that  a  policy  was 
to  issue  at  any  time  upon  request,  and 
that  the  parties  so  contracted  in  the 
case  at  bar. 

See  also  Newark  Mach.  Co.  v.  Ken- 
ton Ins.  Co.  (1893)  60  Ohio  St  549,  22 
L.R.A.  768,  36  N.  E.  1060,  under  I.  d. 

S.  Where  daini  to  for  breach,  of  oral 
contract  to  toswe  policy. 

The  terms  and  conditions  of  policies 
such  as  are  usually  issued  to  cover 
risks  in  like  cases  have  also  been  held 
to  govern  the  rights  of  the  parties  in 
proceedings  brought  to  recover  for  a 
breach  of  contract  to  issue  a  policy,  in 
the  absence  of  a  waiver  of  compliance 
with  such  conditions  by  the  insurer. 

Thus,  in  Barre  v.  Council  Bluffs  Ins. 
Co.  (1889)  76  Iowa,  609,  41  N.  W.  873, 
which  was  an  action  based  upon  a 
breach  of  an  oral  agreement  to  issue  a 
policy,  it  was  held  that  a  policy  such 
as  was  usually  issued  in  like  cases  was 
contemplated,  and  that  where  the  form 
16  A.L.R.— «4. 


of  policy  usually  issued  required  im- 
mediate notice  of  loss,  and  provided 
that  noncompliance  with  the  condi- 
tions should  defeat  recovery,  the  in- 
sured was  precluded  from  maintain- 
ing an  action  where  no  such  notice 
was  given,  there  being  no  waiver  by 
the  insurer. 

And  in  Rhodes  v.  Railway  Pass.  Ins. 
Co.  (1871)  5  Lans.  (N.  Y.)  71,  it  was 
held  that  whether  an  action  was  on 
a  contract  of  insurance,  or  on  an 
agreement  to  deliver  a  policy,  a  re- 
covery could  be  had  only  according  to 
the  terms  and  conditions  of  the  usual 
policy. 

And  in  Western  Assur.  Co.  v.  Meuth 
(1889)  10  Ky.  L.  Rep.  718,  where  the 
application  had  been  accepted,  and 
the  agent  agreed  to  issue  a  policy  as 
soon  as  he  received  a  blank,  and  a  loss 
occurred  before  the  policy  was  issued, 
it  was  held  that  the  inference  was 
that  the  blank  was  the  kind  that  the 
company  used  in  issuing  policies  gen- 
erally, and  that  a  provision  of  the 
usual  policy  as  to  limitation  of  time 
for  suit  was  binding. 

So,  in  Eames  v.  Home  Ins.  C>>. 
(1877)  94  U.  S.  621,  24  L.  ed.  298. 
where  a  bill  in  equity  was  brought  to 
require  the  insurer  to  issue  a  policy, 
in  accordance  with  an  application, 
and  a  plea  was  filed,  alleging  that  the 
contract  did  not  specify  what  kind  of 
a  policy  was  desired,  it  was  held  that 
it  would  be  presumed  that  the  parties 
contemplated  a  policy  containing  such 
conditions  and  limitations  as  were 
usual  in  such  cases,  or  as  had  been  be- 
fore used  between  the  parties. 

And  in  Humphry  v.  Hartford  P.  Ins. 
Co.  (1878)  15  Blatchf.  35,  Fed-  Cas. 
No.  6,874,  it  was  held  that  a  count 
claiming  damages  for  the  breach  of 
an  alleged  contract  to  insure  and  to 
issue  a  policy  set  up  a  legal  cause  for 
action,  and  that  the  same  damages 
could  be  recovered  as  if  suit  were 
brought  on  a  policy  issued  in  the  form 
in  which  it  was  agreed  to  be  issued. 
The  agreement  in  this  case  was  ap- 
parently oral,  but  the  fact  does  not 
clearly  appear. 

In  McCann  t.  .Xtna  Ins.  Co.  (1873) 
S  Neb.  198,  where  the  complainant 
sought  a  decree  ordering  the  execu- 
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tion  and  delivery  of  a  policy  in  accord- 
ance with  a  parol  afrreement,  and  a 
recovery  thereon,  it  was  held  that,  al- 
though there  was  a  parol  contract,  the 
plaintiff  was  not  entitled  to  the  relief 
asked,  where  he  had  failed  to  give  the 
insurer  a  notice  of  a  loss,  and  to  do- 
liver  an  account  of  the  loss,  signed 
and  sworn  to  by  him,  to  the  insurer, 
since  these  were  held  to  be  conditions 
precedent.  It  does  not  appear,  how- 
ever, whether  these  conditions  were 
such  as  were  ordinarily  contained  in 
a  policy  such  as  that  applied  for,  or 
not. 

In  Nebraska  &  I.  Ins.  Ck>.  v.  Seivers 
(1889)  27  Neb.  541,  43  N.  W.  351,  it 
was  held,  in  an  action  for  the  breach 
of  a  parol  contract  to  insure,  or  issue 
a  policy,  that  it  was  unnecessary  to 
allege  or  prove  service  upon  the  in- 
surer of  proof  of  loss  within  the  time 
usually  limited  by  the  policies  of  that 
company;  that  if  it  were  not  for  the 
McCann  Case  (Neb.)  supra,  they 
would  be  inclined  to  follow  certain 
cases  holding  that  when  an  insurer 
enters  into  a  parol  contract  to  issue 
a  policy,  and  fails  to  do  so,  it  waives 
its  right  to  demand  proof  of  loss  aris- 
ing under  such  contract  of  insurance. 
The  court  apparently  limited  the  deci- 
sion in  the  McCann  Case  to  the  point 
that  proof  of  loss  must  be  furnished, 
but  not  necessarily  in  conformity  with 
the  terms  of  the  usual  written  policy. 

In  Sanford  v.  Orient  Ins.  Co.  (1899). 
174  Mass.  416,  75  Am.  St.  Rep.  358,  54 
N.  E.  883,  where  the  action  was  based 
on  a  breach  of  an  oral  contract  to  in- 
sure plaintiff's  property,  and  not  upon 
a  contract  of  insurance,  it  was  held 
that  the  provisions  which  were  to  be 
inserted  in  the  policy  as  to  the  mort- 
gagee and  as  to  arbitration  were  not 
applicable. 

II.  Affreements  to  renew  or  extend, 
a.  TaUdUy,  generally. 

In  the  absence  of  charter  or  statu- 
tory provisions  prohibiting  them,  oral 
contracts  of  renewal,  as  well  as  oral 
agreements  to  renew,  are  held  valid. 

Arkansas. — ^^tna  Ins.  Co  v.  Short 
(1916)  124  Ark,  505,  187  S.  W.  657; 
King  V.  Cox  (1896)  63  Ark.  204,  87  S. 
W.  807. 


California. — Gold  t.  Sun  Ins.  Co. 
(1887)  73  Cal,  216,  14  Pac.  786; 
American  Can  Co.  v.  Agricultural  Ins. 
Co.  (1909)  12  Cal.  App.  133,  106  Pac. 
720. 

Illinois. — Hawthorne  v.  German  Al- 
liance Ins.  Co.  (1913)  181  III.  App.  88; 
Fire  Asso.  of  Pbila.  v.  Smith  (1895)  59 
111.  App.  655. 

Kansas. — Phcenix  Ins.  (To.  ▼.  Ireland 
(1899)  9  Kan.  App.  644,  68  Pac.  1024. 

Maine.  —  Greenlaw  v.  Aroostook 
County  Patrons  Mut  F.  Ins.  (To. 
(1918)  117  Me.  514,  105  Atl.  116. 

MissiaaippU — Liverpool  &  L.  &  G. 
Ins.  Co.  (1910)  142  Mo.  App.  256,  126 
764,  77  So.  652. 

Missouri. — Mclntyre  v.  Federal  L. 
Ins.  Co.  (1910)  142  Mo.  App  256,  126 
S.  W.  227, 

New  York. — Post  v.  JEtna  Ins,  Co. 
(1864)  43  Barb,  351;  Springer  v. 
Anglo-Nevada  Assur,  Corp,  (18,^0)  33 
N.  Y.  S.  R.  543,  11  N.  Y.  Supp.  533. 

Texas. — Westchester  F.  Ins,  Co.  v. 
Robinson  (1917)  —  Tex.  Civ.  App.  — , 
192  S.  W.  793;  American  Cent  Ins,  Co. 
V.  Robinson  (1920)  —  Tex.  Civ,  App, 
— ,  219  S.  W.  277;  Austin  F.  Ins.  Co,  v. 
Adams-Childers  Co,  (1921)  —  Tex. 
Civ,  App,  — ,  232  S.  W.  339. 

Wisconsin. — Scott  v.  Home  Ins.  (To. 
(1881)  53  Wis.  238,  10  N.  W.  387. 

And  it  has  been  held  that  an  insur- 
ance company  may  contract  by  parol 
for  the  renewal  of  a  policy,  although 
it  is  stipulated  on  the  face  of  the 
policy  that  this  shall  not  be  done. 
Cohen  v.  Continental  F.  Ins,  Co,  (1877) 
67  Tex.  825,  60  Am.  Rep.  24,  8  S,  W, 
296. 

And  the  court  in  Underwood  v. 
Pennsylvania  F.  Ins.  Co,  (1912)  134  N. 
Y.  Supp.  105,  recognized  that  an  oral 
agreement  to  renew  might  be  valid, 
but  held  that  the  circumstances  must 
be  such  as  to  show  authority  by  the 
agent  to  make  such  a  contract,  and 
that  such  authority  was  not  shown  in 
that  case. 

In  McCabe  Bros.  v.  Mtna.  Ins,  (To. 
(1899)  9  N.  D.  19,  47  L.R.A.  641,  81  N. 
W.  426,  a  parol  agreement  by  an  agent 
to  renew  a  policy  was  held  to  have 
been  made  by  him  in  his  representa- 
tive capacity  as  agent,  and  not  per- 
sonally, and  a  recovery  for  a  breach 
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was  allowed  against  the  insurer.  And 
this  case  was  followed  in  Boos  v. 
Mtn&  Ins.  Co.  (1911)  22  N.  D.  11,  1S2 
N.  W.  222,  where  the  evidence,  which 
is  not  set  out,  was  held  sufficient  to 
sustain  a  verdict  in  an  action  for  a 
breach  of  a  parol  agreement  to  i;enew, 
made  before  the  expiration  of  a  policy. 

An  oral  extension  of  the  insurance 
so  as  to  include  additional  parties  or 
risks  has  also  been  held  valid. 

Thus,  a  parol  confirmation  of  a 
policy  to  a  new  owner  of  the  insured 
property  has  been  held  valid.  Pratt 
V.  New  York  Cent  Ins.  Co.  (187S)  64 
Barb.  (N.  Y.)  689;  Wood  v.  Rutland 
&  A.  Mut.  F.  Ins.  Co.  (1859)  81  Vt. 
562. 

And  in  Amazon  Ins.  Co.  v.  Wall 
(1877)  31  Ohio  St  628,  27  Am.  Rep. 
533,  an  agent's  oral  agreement  that  a 
policy  which  had  been  held  by  a  mort- 
gagee should  have  the  force  and  effect 
of  a  new  policy  in  the  hands  of  a  pur- 
chaser of  the  property  was  held  valid. 

And  a  written  policy  may  oe 
changed  by  a  subsequent  oral  agree- 
ment to  cover  additional  property. 
Kennebec  (^.  v.  Augusta  Ins.  &  Bkg. 
Co.  (1856)  6  Gray  (Mass.)  204. 

And  in  Emery  v.  Boston  M.  Ins.  Co. 
(1885)  188  Mass.  398,  it  was  held  that 
a  valid  oral  agreement  might  be  made 
to  indorse  an  additional  risk  on  a 
policy,  which  provided  that  no  risk 
should  be  binding  until  indorsed 
thereon. 

And  an  oral  contract  to  substitute 
a  mortgage  clause  in  a  policy  is  valid, 
and  is  not  rendered  invalid  by  §  2696, 
Code  1906,  which  sets  forth  the  statu- 
tory mortgage  clause.  Hartford  F. 
Ins.  Co.  V.  J.  R.  Buckwalter  Lumber 
Co.  (1918)   116  Miss.  822,  77  So.  798. 

The  complaint  in  Gold  v.  Sun  Ins. 
Co.  (1887)  73  Cal.  216,  14  Pac.  786, 
which  was  an  action  to  recover  for 
failing  to  comply  with  a  contract  to 
renew  a  policy,  was  held  good  on  de- 
murrer, where  it  informed  the  defend- 
ant when  the  contract  to  renew  was 
made,  what  was  its  subject-matter,  the 
amount,  and  stated  that  the  defendant 
had  received  a  valuable  consideration 
for  its  promise  to  renew. 

In  Struzewski  v.  Fanners'  F.  Ins. 
Co.  (1919)  226  N.  Y.  838, 123  N.  E.  661, 


an  action  based  upon  a  policy  of  in- 
surance, it  was  held  error  to  allow  an 
amendment  alleging  an  oral  contract 
with  the  defendant  through  its  agent 
to  renew  the  insurance  at  the  end  of 
every  expiring  three-year  period,  the 
court  holding  that  this  would  wholly 
change  the  cause  of  action. 

1>.  BtsentUU  element*. 

See  also  cases  under  II.  d  and  e. 

It  is  generally  held  that  agreements 
to  renew  need  not  be  as  definite  as  to 
terms  as  an  agreement  to  issue  a 
policy,  since  the  agreement  will  be 
presumed  to  have  reference  to  the 
terms  of  the  existing  policy,  and  these 
agreements  have  been  upheld  where 
there  was  no  specific  agreement  as  to 
terms.  Commercial  F.  Ins.  Co.  v. 
Morris  (1894)  105  Ala.  498,  18  So.  34; 
Baldwin  v.  Phoenix  Ins.  Co.  (1889)  107 
Ky.  356,  92  Am.  St  Rep.  362,  54  S.  W. 
13;  Georgia  Home  Ins  Co.  v.  Kelley 
(1908)  —  Ky.  — ,  113  S.  W.  882;  Mal- 
lette  V.  British  American  Assur.  Co. 
(1900)  91  Md.  471,  46  Atl.  1005;  Wieb- 
eler  v.  Milwaukee  Mechanics'  Mut 
Ins.  Co.  (1883)  30  Minn.  464,  16  N.  W. 
863;  Abel  v.  Phoenix  Ins.  Co.  (1900) 
47  App.  Div.  81,  62  N.  Y.  Supp.  218. 

And  in  Western  Assur.  0>  v.  McAl- 
pin  (1899)  23  bid.  App.  220,  77  Am. 
St  Rep.  423,  55  N.  E.  119,  where  the 
plaintiff  had  applied  for  a  renewal  of 
a  policy,  and  a  contract  to  insure  was 
held  to  be  shown,  the  court  stated  that 
if  any  of  the  essentials  were  not  ex- 
pressly discussed  they  were  under- 
stood ;  that  all  the  essentials  need  not 
be  expressly  negotiated,  as  the  terms 
of  the  usual  policy,  the  usual  rate, 
etc.,  might  be  presumed  to  have  been 
intended. 

And  in  Brown  v.  Home  Ins.  Co. 
(1910)  82  Kan.  442,  108  Pac.  824,  there 
was  held  to  be  a  valid  oral  contract  to 
renew  a  policy  upon  its  expiration 
without  obtaining  the  approval  of  the 
home  office,  although  the  application 
for  the  original  policy  made  that 
necessary,  and  although  the  agree- 
ment was  for  a  renewal  on  the  terms 
and  conditions  of  the  old  policy;  the 
court  stating  that  the  essential  ele- 
ments of  the  original  policy  imported 
into  the  new  were  that  the  identical 
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property  should  be  reinsured  upon  the 
same  valuation,  for  the  same  time,  and 
for  the  same  premiums. 

And  there  is  a  valid  contract'to  in« 
sure  for  three  years,  where  it  appears 
that  the  plaintiff  held  a  policy  of  the 
defendant  which  was  about  to  expire, 
and  that,  before  it  expired,  the  agent 
agreed  orally  to  renew  it,  increasing 
the  amount  to  a  stated  sum  and  ex- 
tending it  to  other  property,  although 
nothing  was  said  as  to  the  length  of 
time  or  the  rate  of  premiums,  as  the 
presumption  would  be  that  these  were 
the  same  as  in  the  original  policy. 
Wiebeler  v.  Milwaukee  Mechanics' 
Mut  Ins.  Co.  (1888)  SO  Minn.  464,  16 
N.  W.  363. 

While  it  is  true  that  an  agreement 
to  renew  a  policy  does  not  have  to  be 
as  certain  and  definite  as  to  terms  as 
an  agreement  to  issue  a  policy,  in  view 
of  the  fact  that  such  agreement  will 
be  presumed  to  have  reference  to  the 
terms  and  conditions  of  the  existing 
insurance,  yet  the  evidence  must  es- 
tablish a  definite  agreement  to  renew. 
Fireman's  Fund  Ins.  Co.  v.  Searcy 
(1914)  157  Ky.  749,  163  S.  W.  1108; 
Gresham  v.  Norwich  Union  F.  Ins.  Soc. 
(1914)  157  Ky.  402,  163  S.  W.  214. 

It  was  held  in  Benner  v.  Fire  Asso. 
of  Phila.  (1910)  229  Pa.  75,  140  Am. 
St.  Rep.  706,  78  Atl.  44,  that  in  order 
that  an  oral  agreement  to  renew  be 
valid,  the  parties  must  agree  on  the 
subject-matter,  amount,  and  elements 
of  the  risk,  the  rate  of  premium,  and 
all  the  circumstances  peculiar  to  the 
contract  And  to  the  same  effect  is 
Etter  v.  St  Paul  F.  &  M.  Ins.  Co. 
(1913)  54  Pa.  Super.  Ct.  187. 

e.  Effect  of  charter  or  special  statutory 
provtston*. 

It  has  been  held  that  a  company  has 
the  power  to  make  an  oral  agreement 
to  renew  where  its  charter  empowers 
it  to  make  contracts  of  insurance,  but 
another  section  of  the  charter  pro- 
vides that  the  policies  and  other  con- 
tracts shall  be  binding  if  subscribed 
by  certain  officers,  although  not  under 
the  corporate  seal.  First  Baptist 
Church  V.  Brooklyn  F.  Ins.  Co.  (1859) 
19  N.  Y.  305. 

But  a  provision  in  the  acts  of  incor- 


poration of  an  insurer  that  every  con- 
tract, bargain,  agreement,  and  policy 
to  be  made  by  the  company  should  be 
in  writing  or  in  print  has  been  held  to 
refer  to  preliminary  contracts  to  re- 
new, as  well  as  to  executed  contracts, 
so  that  a  valid  parol  agreement  to  re- 
new could  not  be  made.  Benner  v. 
Fire  Asso.  of  Phila.  (1910)  229  Pa.  75, 
140  Am.  St.  Rep.  706,  78  Atl.  44. 

In  Croghan  v.  New  York  Underwrit- 
ers' Agency  (1874)  53  Ga.  109,  the 
court  said  that  "a  contract  of  insur- 
ance must,  by  the  Code,  be  in  writing" 
(evidently  referring  to  the  statute  ap- 
plied in  the  Georgia  cases  cited  supra, 
I.  c).  "It  is  very  plain  that  the  al- 
leged renewal  was  not  in  writing,  and 
if  not,  it  is  absurd  to  sue  on  a  con- 
tract" The  declaration  in  this  case 
was  originally  ex  delicto,  based  on 
fraud,  or  negligence  in  failing  to  re- 
new, but  the  plaintiff  amended  by  add- 
ing a  count  ex  contractu, — ^whether  on 
the  theory  of  a  contract  to  renew  or  a 
contract  of  renewal  is  not  quite  clear, 
although  the  court  seemed  to  approve 
the  latter. 

See  also  Georgia  cases  under  I.  c, 
and  also  IV.,  on  Statute  of  Frauds. 

d.  Evidence  to  eetablUh. 

See  also  cases  under  II.  b,  supra. 

In  Baubie  v.  ^tna  Ins.  (3o.  (1873)  2 
Dill.  156,  Fed-  Cas.  No.  1,111,  where 
recovery  was  sought  on  an  alleged  oral 
agreement  by  an  agent  to  keep  certain 
property  insured  by  renewing  a  policy 
at  its  expiration,  the  court  instructed 
the  jury  that  the  burden  was  on  the 
plaintiff  to  establish  the  existence  of 
a  contract  binding  on  both  parties, 
which  subsisted  at  the  time  of  loss, 
and  which  bound  the  plaintiff  to  pay 
the  premiums,  as  well  as  the  defend- 
ant to  pay  the  loss,  in  case  the  prop- 
erty burned. 

The  testimony  in  Home  Ins.  Co.  v. 
Adler  (1884)  77  Ala.  242,  was  held  to 
show  a  valid  oral  agreement  to  renew 
a  policy,  or  issue  another  upon  the  ex- 
piration of  an  existing  policy. 

And  in  Abel  v.  Phcenix  Ins.  Co. 
(1900)  47  App.  Div.  81,  62  N.  Y.  Supp. 
218,  there  was  held  to  be  a  valid 
agreement  to  renew  where  a  person  had 
had  his  last  insurance  in  a  particular 
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company  through  its  agent,  and  h« 
orally  agreed  to  renew. 

In  Baker  v.  Commercial  Union 
Assur.  Co.  (1894)  162  Mass.  858,  38  N. 
E.  1124,  the  evidence  was  held  to  war- 
rant a  finding  for  the  plaintiff,  where 
there  was  testimony  that  an  agent 
having  charge  of  the  plaintifTs  insur- 
ance told  an  agent  of  a  company  hav- 
ing policies  on  the  plaintiff's  property, 
at  about  the  time  of  their  expiration, 
to  hold  them,  that  he  wanted  to  see  the 
plaintiff  before  they  were  revived,  and 
that  the  agent  agreed  to  do  so. 

And  in  Wilson  v.  Hartford  F.  Ins. 
Co.  (1914)  188  III.  App.  181,  a  refusal 
to  grant  a  peremptory  instruction  was 
held  correct,  there  being  uncontra- 
dicted evidence  by  the  plaintiff  that  he 
left  his  policy  with  the  agent,  and 
made  an  agreement  for  a  renewal  on 
or  before  its  expiration. 

And  the  plaintiff's  evidence  in  Fire- 
man's Fund  Ins.  Co.  v.  Searcy  (1914) 
157  Ky.  749.  163  S.  W.  1103,  although 
it  was  contradicted,  was  held  to  sup- 
port a  finding  for  the  plaintiff,  where 
it  tended  to  show  an  agreement  with 
the  agent  at  the  time  a  policy  was  is- 
sued that  if  the  insured  property  was 
not  sold  and  notice  given  to  the  in- 
surer before  the  expiration  of  the 
policy,  it  would  renew  it. 

And  the  evidence  in  Struzewski  v. 
Farmers'  F.  Ins.  Co.  (1917)  179  App. 
Div.  318,  166  N.  Y.  Supp.  362,  reversed 
on  other  grounds  in  (1919)  226  N.  Y. 
338,  123  N.  E.  661,  was  held  to  show  a 
valid  oral  contract  by  an  agent,  made 
for  the  defendant,  to  renew  from  year 
to  year,  there  being  testimony  that  he 
talked  with  the  plaintiff  about  com- 
panies, stated  that  the  defendant  was 
the  best  he  knew,  and  that  he  would 
keep  his  property  insured  in  that  com- 
pany. 

And  a  valid  contract  to  reinsure  was 
held  to  be  shown  where  it  appeared 
that  one  who  had  carried  a  policy  with 
the  defendant  received  a  notice  that 
the  company  would  not  carry  so  large 
an  amount  on  his  property,  and  that 
he  went  to  the  agent  and  told  him  of 
the  notice,  and  that  the  agent  agreed 
that  the  company  would  reinsure  for 
half  the  original  amount,  although 
there  was  no  express  agreement  as  to 


the  rate  and  duration,  the  circum- 
stances justifying  an  inference  that 
those  should  be  the  same  as  in  the 
prior  policy.  Winne  v.  Niagara  F.  Ins. 
Co.  (1883)  91  N.  Y,  185. 

And  in  Eifert  v.  Hartford  F.  Ins. 
Co.  (1921)  —  Minn.  — ,  180  N.  W.  996, 
where  the  plaintiff  had  several  poli- 
cies in  different  companies,  about  to 
expire  on  different  dates,  and  testified 
that  she  told  the  agent  who  wt'ote  all 
of  the  policies  to  renew  them  all  just 
as  they  were  before,  and  that  the 
agent  said  "All  right."  it  was  held  that 
a  valid  contract  was  shown  to  insure 
the  property  for  the  same  amount  and 
length  of  time  from  the  expiration  of 
the  existing  policies. 

And  In  the  following  cases  the  evi- 
dence was  held  sufiicient  to  show  a 
valid  contract  of  renewal  or  to  renew: 

—  where  a  property  owner  tele- 
phoned an  insurance  agent  to  issue 
policies  of  certain  amounts  on  speci- 
fied property  for  ninety  days,  and  at 
the  expiration  of  that  time,  unless 
otherwise  ordered,  to  keep  the  policies 
in  force,  and  the  agent  answered,  "All 
right,"  Hawthorne  v.  German  Alli- 
ance Ins.  Co.  (1913)  181  IlL  App.  88; 

—  where  the  agent  of  a  property 
owner  requested  insurer's  agent  to  re- 
new a  policy  when  it  expired,  and  he 
agreed  to  do  so,  Fire  Asso.  of  Fhlla. 
V.  Smith  (1895)  59  IIL  App.  655; 

—  where  an  agent  authorized  to  ac- 
cept risks  and  renew  policies  inquired 
whether  the  insured  wished  a  policy 
renewed,  and  the  latter  stated  that  he 
wished  it  renewed  /or  a  stated  time, 
and,  on  the  day  the  policy  was  to  ex- 
pire at  noon,  the  insured,  in  the  eve- 
ning, inquired  if  the  policy  had  been 
renewed,  and  the  agent  asked  when  it 
expired,  and,  upon  being  told  that  it 
expired  on  that  day,  stated  that  he 
would  go  to  his  ofiice  and  renew  it,  but 
failed  to  do  so,  Post  v.  .S^tna  Ins.  Co. 
(1864)  43  Barb.  (N.  Y.)  851; 

—  where  there  was  testimony  by  the 
insured's  wife  that  the  agent  wrote, 
inquiring  whether  her  husband 
wished  to  renew  a  policy,  and  that  she 
told  the  agent  that  her  husband  di- 
rected her  to  say  that  he  wished  it  re- 
newed, and  would  send  a  check  for  the 
premium,  to  which  the  agent  assented. 
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Mallette  v.  British  American  Assor. 
Co.  (1900)  91  Md.  471,  46  Atl.  1005; 

—  where,  about  the  time  of  the  ex- 
piration of  a  policy,  the  agent  agreed 
for  the  company,  with  the  insured,  to 
renew  the  policy  and  to  attend  to  it 
right  away,  and  the  minds  of  the  par> 
ties  met  as  to  the  terms,  and  there 
was  an  agreement  as  to  the  payment  of 
the  premium,  and  nothing  was  left  to 
be  done  except  to  make  out  and  deliver 
a  renewal  receipt.  King  v.  Hekla  F. 
Ins.  Co.  (1888)  58  Wis.  508,  17  N,  W. 
297; 

—  where  the  petition  alleged  that 
the  agent  agreed,  before  the  expiration 
of  a  policy,  in  consideration  of  the 
usual  premium  of  a  stated  sum,  that 
the  policy  should  be  renewed  on  its  ex- 
piration, for  one  year,  upon  the  same 
property,  situated  at  the  same  place, 
and  for  the  same  amount,  American 
Cent  Ins.  Co.  v.  Hardin  (1912)  148  Ky. 
246,  146  S.  W.  418; 

—  where  it  appeared  that  one  ap- 
pointed agent  for  a  foreign  insurance 
company  had  acted  as  its  agent  for  five 
or  six  years,  and  had  acted  for  the  in- 
surer in  insuring  the  plaintiff's  prop- 
erty ;  that  two  days  before  a  policy  on 
such  property  expired  the  agent  asked 
plaintiff  if  he  wished  to  continue  the 
insurance,  and  received  an  affirmative 
answer;  that  the  agent  left  an  applica- 
tion, and  on  the  date  the  policy  was  to 
expire  called  for  the  application  and 
forwarded  it  to  the  insurer,  stating 
that  the  insurance  would  not  be  inter- 
rupted,— ^that  it  would  be  continued 
from  the  expiration  of  the  policy ;  that 
the  agent  refused  payment  of  the  pre- 
mium, and  stated  that  it  could  be  paid 
within  thirty  days;  that  two  days 
after  the  agreement  to  renew,  and  be- 
fore the  issuance  of  a  policy,  or  the 
usual  time  for  receiving  a  renewal, 
and  before  plaintiff  was  notified  that 
the  insurer  did  not  wish  to  carry  the 
risk,  the  property  burned,  Willson  v. 
German  American  Ins.  Co.  (1914)  95 
Neb.  774,  146N.  W.945; 

—  where  the  agents  stated  to  insured 
that  his  policy  with  a  certain  com- 
pany had  expired,  and  asked  if  he  did 
not  want  to  renew,  and  insured  replied 
that  he  did,  and  in  answer  to  the 
agent's  question  whether  he  did  not 


want  the  insurance  placed  in  another 
designated  company,  the  insured  con- 
sented to  the  change,  and  the  agent 
said  that  he  would  place  the  insurance 
in  such  company.  Firemen's  Ins.  Co.  v. 
Kuessner  (1898)  164  IlL  275,  45  N.  E, 
540; 

—  where  there  was  evidence  that  the 
plaintiff  stated  to  the  defendant's 
agent  that  his  policy  had  expired,  and 
that  he  desired  to  have  it  renewed  for 
the  same  amount  and  upon  the  same 
terms  as  the  former  policy,  and  the 
agent  stated  that  he  would  attend  to 
the  matter  immediately.  Western 
Assur.  Co.  v.  McAlpin  (1899)  23  Ind. 
App.  220,  77  Am.  St.  Rep.  423,  55  N.  E. 
119. 

The  agreement  was  held  uncertain 
as  to  parties  and  as  to  the  amount  and 
rate  in  Bridges  v.  St.  Paul  F.  &  M. 
Ins.  Co.  (1918)  102  Neb.  316,  L.R.A. 
1918D,  1099,  167  N.  W.  64,  where  the 
evidence  showed  that,  for  a  number  of 
years,  the  plaintiff  had  been  insured 
through  an  agency  representing  sev- 
eral companies;  that  the  agent  had 
orally  agreed  to  keep  the  property  in- 
sured, and  had  done  so  for  a  number 
of  years,  during  which  time  there  had 
been  a  change  of  companies  and 
amount;  that  the  premiums  had  been 
charged  to  the  insured's  account  at  a 
bank  carried  on  by  the  agent,  and  that 
the  agency  failed  to  renew  the  insur- 
ance, and  the  plaintiff,  whose  account 
was  overdrawn  at  the  bank,  failed  for 
over  five  months  to  demand  a  policy  or 
tender  the  premium. 

And  in  Gresham  v..  Norwich  Union 
F.  Ins.  Soc.  (1914)  157  Ky.  402,  163  S. 
W.  214,  it  was  held  that  the  language 
was  too  vague,  uncertain,  and  indefi- 
nite to  constitute  a  binding  contract  to 
renew,  where  the  plaintiff's  evidence 
was  that,  several  months  before  the 
expiration  of  his  policies,  he  talked 
with  the  agent,  who  urged  the  taking 
of  more  insurance,  but,  upon  plaintiff's 
refusal  to  take  more,  and  his  statement 
that  the  agent  could  carry  the  policies 
he  had,  he  stated  that  he  wanted  to 
carry  those  policies,  and  did  not  want 
to  lose  any,  if  he  didn't  get  any  more. 

And  no  present  contract  of  insur- 
ance which  will  support  an  action  to 
recover  for  a  loss  is  shown  by  evidence 


Digitized  by 


Google 


ANNO.— INSUEANCE— OBAL  CONTRACT. 


1015 


that,  shortly  before  the  expiration  of  a 
former  policy,  plaintiff  instructed  his 
cashier,  who  was  also  the  insurer's 
agent,  to  renew  the  policy  when  it  ex* 
pired,  which  the  agent  promised,  but 
neglected  to  do.  Idaho  Forwarding 
Co.  V.  Fireman's  Fund  Ins.  Co.  (1892) 
8  Utah,  41,  17  L.R.A.  686.  29  Pac.  826. 

And  a  new  contract  of  insurance  in 
prsesenti  was  not  effected  by  a  state- 
ment by  the  insured  to  the  agent  that 
he  wanted  to  renew  his  insurance,  that 
he  was  going  away,  and  wanted  it  done- 
before  he  went,  to  which  the  agent  re- 
plied, "All  right,"  and  stated  that 
there  was  nothing  else  for  the  appli- 
cant to  do, — that  he  would  attend  to 
it.  Taylor  v.  Phoenix  Ins.  Co.  (1879) 
47  Wis.  365,  2  N.  W.  559,  S  N.  W.  584. 

And  in  Johnson  v.  Connecticut  F. 
Ins.  Co.  (1886)  84  Ky.  470,  2  S.  W.  161, 
where  there  was  evidence  that,  at  the 
time  a  property  owner  applied  for  a 
renewal  of  two  policies,  he  stated  to 
the  agent  that  he  wanted  insurance  to 
a  certain  amount  on  his  property,  and 
that  they  looked  at  the  agent's  books, 
and  believed  from  the  entries  that, 
with  the  two  policies  renewed,  there 
was  insurance  to  the  amount  desired, 
but  that  such  was  not  the  fact,  as  cer- 
tain other  policies  had  expired,  it  was 
held  that  no  contract  of  renewal  or  to 
insure  resulted  with  the  companies 
whose  policies  had  expired,  and  which 
the  agent  and  the  plaintiff  by  mistake 
believed  to  be  in  force. 

And  in  the  following  cases  the  evi- 
dence was  held  insui!icient  to  estab- 
lish a  valid  contract  of  renewal,  or 
to  renew: 

—  where  the  insured,  while  talking 
with  the  agent  about  renewing  the 
policy  on  his  house,  told  him  not  to 
forget  the  insurance  on  his  barn,  and 
the  agent  stated  that  he  would  renew 
it,  and  that  the  insured  need  not 
worry,  Benner  v.  Fire  Asso.  of  Phila. 
(1910)  229  Pa.  75,  140  Am.  St.  Rep. 
706,  78  Atl.  44; 

—  where  the  evidence  tended  to 
show  instructions  to  an  agent  rep- 
resenting several  companies  to  keep 
certain  property  insured,  but  there 
was  no  proof  of  an  agreement  that  the 
insurance  was  to  be  placed  in  the  de- 
fendant company,  Hartford  F.  Ins.  Co. 


V.  Trimble  (1904)  117  Ky.  6SS,  78  S, 
W.  462; 

—  where  an  agent  authorized  to  re- 
ceive proposals,  fix  rates,  counter- 
sign, issue,  and  renew  policies,  sub- 
ject to  the  company's  rules,  about  four 
weeks  before  the  expiration  of  a  policy 
providing  that  it  might  be  renewed 
upon  payment  of  premiums  or  a  re- 
ceipt given,  had  a  conversation  with 
the  insured,  in  which,  according  to  the 
latter's  evidence,  he  told  the  agent 
that  he  did  not  wish  to  increase  his 
insurance,  but  that  the  agent  could 
carry  what  he  had,  and  the  latter 
said  that  he  would  renew  it  for  an- 
other year;  but  the  agent  testified 
that  he  never  made  such  a  statement, 
and  no  renewal  receipt  was  ever  given 
or  any  premium  paid,  and  for  six 
months  after  a  loss  the  insured  made 
no  claim  that  his  property  was  cov- 
ered, O'Reilly  v.  London  Assur.  Corp. 
(1886)  101  N.  Y.  675,  5  N.  E.  568; 

—  where  it  appeared  that  ten 
months  before  a  policy  expired  the 
agent  agreed  with  one  who  had  pur- 
chased the  insured  property  that  he 
would  reinsure  when  the  policy  ex- 
pired if  the  rates  were  the  same  in 
the  company  which  held  the  risk,  but 
agreed  to  consult  with  the  insured  if 
the  rates  were  more,  and  there  was 
evidence  that  the  agent  subsequently 
stated  that  he  would  attend  to  it, 
Brown  v.  Dutchess  County  Mut.  Ins. 
Co.  (1901)  64  App.  Div.  9,  71  N.  Y. 
Supp.  670; 

—  where  the  agent  told  plaintiff 
when  he  took  a  policy  for  five  years 
that,  at  its  expiration,  he  would  have 
the  company  renew  it,  but  nothing  was 
said  as  to  the  term  or  rate  of  premium, 
Etter  V.  St.  Paul  F.  &  M.  Ins.  Co. 
(1913)  54  Pa.  Super.  Ct.  187; 

—  where  there  was  testimony  that 
slips  for  renewal  of  a  policy  were 
made  out  by  the  plaintiff's  broker  and 
left  with  the  insurer's  agent  after 
business  hours,  with  a  statement  that 
there  were  some  renewals,  to  which 
the  agent  replied  "All  right,"  but  that 
no  covering  note  was  given,  or  any 
mention  made  of  the  plaintiff's  name, 
the  rate  of  insurance,  or  other  terms 
of  the  proposed  contract,  American 
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Can  Co.  V.  Agricultural  Ins.  Co. 
(1909)  12  CaL  App.  133,  106  Pac.  720. 

In  Deadman  v.  Royal  Ins.  Co. 
(1890)  12  Ky.  L.  Rep.  389,  where  an 
agent  agreed  that,  at  the  expiration 
of  the  policy,  he  would  reinsure  the 
holder  it  was  held  that  there  was  no 
completed  contract  of  insurance,  but 
merely  a  personal  undertaking  by  the 
agent,  for  a  violation  of  which  the  in* 
surer  was  not  liable. 

And  in  Westchester  F.  Ins.  Co.  v. 
Robinson  (1917)  —  Tex.  Civ.  App.  — , 
192  S.  W.  793,  where  the  agent,  at  the 
time  a  policy  was  issued,  orally  agreed 
that  he  would  keep  the  property  in- 
sured by  renewing  the  policy  before 
it  expired,  it  was  held  that  there  was 
not  an  executed  contract  to  insure  in 
the  future,  but  an  agreement  to  con- 
tract in  the  future  to  renew  the  policy, 
and  the  agreement  was  held  the  in- 
dividual undertaking  of  the  agent,  and 
not  binding  on  the  insurer. 

«.  Applioabiltty  of  temta  and  condtUons 
of  usual  uiritten  policy. 

See  also  cases  under  II.  b. 

It  is  held  that  where  an  oral  con- 
tract is  made  to  renew  a  policy,  and 
there  is  no  evidence  introducing  new 
terms,  it  will  be  presumed  that  the 
renewal  is  made  upon  the  same  terms 
and  conditions  as  those  contained  in 
the  original  policy.  King  v.  Cox 
(1896)  63  Ark.  204,  37  S.  W.  877; 
.ffitna  Ins.  Co.  v.  Short  (1916)  124 
Ark.  505,  187  S.  W.  657;  Wiebeler  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co. 
(1883)  30  Minn.  464,  16  N.  W.  363; 
Liverpool  &  L.  &  G.  Ins.  Co.  t.  Hinton 
(1918)  116  Miss.  754,  77  So.  652; 
Orient  Ins.  Co.  v.  Wingfield  (1908)  49 
Tex.  Civ.  App.  202,  108  S.  W.  788; 
American  Cent.  Ins.  Co.  v.  Robinson 
(1920)  —  Tex.  Civ.  App.  — ,  219  S.  W. 
277. 

And  in  Green  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  (1894)  91  Iowa,  615,  60 
N.  W.  189,  an  action  on  an  oral  con- 
tract, where  the  insured  applied  for 
insurance  in  addition  to  a  policy  is- 
sued by  the  insurer  which  he  already 
had,  and  agreed  with  the  agent  that 
the  former  policy  should  be  canceled 
and  a  new  one  issued,  it  was  held  that, 
although  the  former  policy  was  void, 
its  terms  and  conditions  became  a  part 


of  the  new  contract,  and  that  a  limita- 
tion contained  in  the  first  policy  as 
to  the  location  of  the  property  covered 
was  binding. 

So,  in  Mallette  v.  British  American 
Assur.  Co.  (1900)  91  Md.  471,  46  Atl. 
1005,  where  one  count  alleged  an  oral 
agreement  to  renew  a  policy,  it  was 
objected  that  nothing  was  said  at  the 
time  of  the  alleged  oral  renewal  as  to 
the  terms  and  conditions,  but  it  wan 
held  that  where  there  is  an  agreement 
for  a  renewal  of  a  policy,  the  insured 
is  justified  in  assuming  that  the  pre- 
mium and  all  the  terms  and  conditions 
of  the  renewal  will  be  the  same  as 
those  of  the  original,  unless  he  has 
notice  of  some  proposed  change;  and 
this  was  held  to  be  especially  true 
where  the  original  policy  provided 
that  it  might,  by  renewal,  be  continued 
under  the  original  stipulations. 

And  in  Abel  v.  Phcenix  Ins.  Co. 
(1900)  47  App.  Div,  81,  62  N.  Y.  Supp. 
218,  it  was  held  that  the  terms  of  the 
policy  were  sufficiently  designated  and 
agreed  upon  by  the  use  of  the  word 
"renew"  in  an  oral  contract  to  renew 
an  existing  policy. 

In  Commercial  F.  Ins.  Co.  v.  Morris 
(1894)  105  Ala.  498,  18  So.  34,  the 
court  laid  down  the  rule  that  the  mere 
fact  that  there  have  been  previous 
dealings  of  insurance  between  the 
parties,  without  some  reference  to 
such  previous  dealings,  is  not  suffi- 
cient to  show  a  completed  and  binding 
contract  that  the  parties  intended  to 
and  did  adopt  the  provisions  of  the 
former  dealings;  but  it  was  held  that 
where  a  contract  of  insurance  exists, 
and  has  not  expired,  and  there  is  an 
agreement  to  renew  it,  and  no  change 
is  suggested  or  agreed  upon,  it  will  be 
implied  that  the  renewal  contract  in- 
cludes and  adopts  all  the  provisions 
of  the  existing  contract.  And  in  this 
case,  where  the  plaintiff  counted  on  a 
parol  contract  to  insure  and  a  parol 
contract  to  renew  an  existing  policy, 
it  was  held  that  where  the  evidence 
showed  that  the  parties  contracted 
with  reference  to  previous  dealings, 
it  was  competent  to  show  the  terms 
of  such  dealings;  and  that  where  the 
agreement  was  to  renew  an  existing 
contract  of  insurance,  it  was  proper 
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to  admit  the  existing  contract  in  evi- 
clGncB 

In  king  V.  Cox  (1896)  63  Ark.  204, 
37  S.  W.  877,  in  an  action  to  recover 
on  an  oral  contract  of  insurance,  the 
court  stated  that  the  policy  which  was 
to  be  renewed  accordinjr  to  the  parol 
agreement  was  to  be  upon  the  same 
terms  and  conditions  as  the  prior 
policy.  The  original  policy  stipulated 
that  it  might,  by  a  renewal,  be  con- 
tinued under  the  original  stipulations 
in  consideration  of  the  premium  for 
the  renewal  term,  provided  that  any 
increase  of  hazard  must  be  made 
known  to  the  insurer  at  the  time  of 
renewal,  or  the  policy  should  be  void. 

In  Brown  v.  Home  Ins.  Co.  (1910) 
82  Kan.  442,  108  Pac.  824,  which  was 
an  action  to  recover  upon  a  prelimi- 
nary parol  contract,  there  was  a  parol 
agreement  to  renew  insurance  on  the 
same  terms  as  those  contained  in  the 
first  contract,  and  it  was  held  that 
the  essential  elements  of  the  original 
contract  imported  into  the  renewal 
contract  were  that  the  identical  prop- 
perty  originally  insured  should  be  re- 
insured upon  the  same  valuation,  for 
the  same  time,  and  for  the  same  pre- 
mium as  in  the  original  contract;  and 
where  that  contract  did  not  require 
the  obtaining  of  the  approval  of  the 
home  office  to  the  risk,  such  approval 
was  held  not  necessary  to  the  renewal, 
although  the  application  for  the  orig- 
inal insurance  stated  that  the  action 
of  the  agent  was  not  binding  before 
the  contract  had  been  approved  by  the 
home  office.  It  appears,  however,  that 
at  the  time  the  first  contract  was 
made,  the  agent  was  not  a  general 
agent  of  the  company,  authorized  to 
issue  policies,  but,  at  the  time  of  the 
renewal,  he  had  such  authority. 

In  First  Baptist  Church  v.  Brooklyn 
P.  Ins.  Co.  (1859)  19  N.  Y.  305,  where 
an  action  was  brought  on  an  oral 
agreement  to  renew  a  policy,  it  was 
held  that  it  was  competent  for  the  par- 
ties to  contract  for  a  renewal  by  a 
verbal  agreement,  and  to  waive  the 
payment  of  the  premium  In  advance, 
notwithstanding  a  provision  of  the 
original  policy  that  it  might  be  con- 
tinued by  indorsement  on  the  policy, 
or  the  giving  of  a  receipt  and  the 
prepayment  of  the  premium. 


In  McCabe  Bros.  v.  ^tna  Ins.  Co. 
(1899)  9  N.  D.  19,  47  L.R.A.  641,  81 
N.  W.  426,  where  an  action  was 
brought  to  recover  for  the  breach  of 
a  parol  agreement  to  renew  a  policy, 
it  was  held  that  provisions  of  the 
former  policy  respecting  renewals, 
waivers,  etc.,  had  reference  only  to 
the  contract  of  insurance  and  of  re- 
newal, and  did  not  apply  to  a  prelimi- 
nary agreement  to  insure  or  to  renew. 

In  a  memorandum  opinion  in  Wil- 
son V.  Hartford  F.  Ins.  Co.  (1915) 
200  IlL  App.  626,  it  is  stated  that  a 
recovery  could  be  had  on  an  oral  con- 
tract to  renew  a  policy,  although  the 
action  was  not  commenced  within  the 
period  named  in  the  original  policy. 

In  Taylor  v.  Phoenix  Ins.  Co.  (1879) 
47  Wis.  365,  2  N.  V^.  559,  3  N.  W.  584, 
where  it  was  claimed  that  a  policy  had 
been  renewed  by  an  oral  contract,  it 
was  held  that  there  was  no  waiver 
shown  of  a  provision  of  the  prior 
policy  stipulating  that  it  should  be  re- 
newed only  when  the  premium  was 
paid  and  indorsed  upon  the  same  pol- 
icy, or  a  receipt  given  for  the  same, 
where  it  appeared  that  the  insured, 
upoq  casually  meeting  the  insurance 
agent  through  whom  he  had  taken  the 
first  policy,  stated  that  he  wanted  to 
renew  it,  and  that  he  was  going  away, 
and  the  agent  replied,  "All  right,"  and 
agreed  to  a  lower  rate  of  premium, 
and  stated,  in  answer  to  the  insured's 
inquiry  as  to  whether  there  was  any- 
thing else  which  the  agent  wanted 
him  to  do,  that  there  was  nothing,  but 
that  he  had  the  description  of  the 
property  at  the  office,  and  would  at- 
tend to  that. 

JH.  Contracts  in  mutual  eompantes. 
It  will  be  observed  that  some  cases 
in  which  mutual  companies  were  in- 
volved are  cited  in  other  subdivisions 
of  the  note.  The  present  subdivision 
is  concerned  only  with  those  in  which 
the  fact  that  the  company  was  a  mu- 
tual company  was  a  factor  considered 
in  reaching  a  decision. 

A  parol  contract  of  insurance  by 
mutual  benefit  societies  has  been  held 
valid  where  the  agreement  has  been 
entered  into  and  completed,  except  as 
to  the  issuance  or  delivery  of  a  cer- 
tificate or  policy.    Knights  of  Macca- 
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bees  V.  Gordon  (1907)  83  Ark.  17.  102 
S.  W.  711;  Alliance  Co-op.  Ins.  Co. 
V.  Corbett  (1904)  69  Kan.  564,  77  Pac. 
108;  Lorscher  v.  Supreme  Lodge,  K. 
H.  (1888)  72  Mich.  316,  2  L.R.A.  206, 
40  N.  W,  545. 

And  in  State  Mut.  F.  Ins.  Co.  v. 
Taylor  (1913)  —  Tex.  Civ.  App.  — , 
157  S.  W.  950,  it  was  held  that,  in  the 
absence  of  a  provision  of  the  by-laws 
requiring  ail  contracts  of  a  mutual 
company  to  be  in  writing,  or  a  stat- 
ute or  charter  provision  limiting  the 
method  in  which  the  company  may 
bind  itself  to  written  contracts,  such 
a  company  can  make  an  oral  contract 
of  insurance. 

And  in  Gay  v.  Fanners'  Mut.  Ins. 
Co.  (1883)  51  Mich.  245,  16  N.  W,  392, 
it  was  held  that  an  oral  contract  of 
insurance  could  bk  made  by  a  mutual 
insurance  company,  there  being  noth- 
ing in  the  by-laws  rendering  a  written 
policy  necessary,  and  it  appearing  that 
the  charter  made  it  the  absolute  right 
of  fanners  in  a  certain  county  to  be- 
come members  of  the  company  upon 
subscribing  the  articles  and  applying 
for  insurance,  and  it  appearing  that 
the  applicant  in  that  case  was  already 
a  member  of  the  company. 

And  in  Loomis  v.  Jefferson  County 
Patrons'  Fire  Relief  Asso,  (1904)  92 
App.  Div,  601,  87  N.  Y.  Supp.  5,  it  was 
held  that  the  fact  that  the  plan  of  the 
mutual  company  contemplated  a  writ- 
ten application  did  not  prevent  a  di- 
rector from  making  an  oral  agreement 
for  temporary  insurance,  there  being 
nothing  in  the  by-laws  inhibiting  a 
director  from  maicing  such  an  agree- 
ment, and  a  recovery  was  allowed  on 
an  oral  agreement  to  renew. 

And  in  Brown  v.  Franklin  Mut.  P. 
Ins.  Co.  (1896)  165  Mass.  565,  52  Am. 
St.  Rep.  535,  43  N.  B.  512,  the  court 
held  that  a  mutual  company,  as  well 
as  a  stock  company,  could  make  an 
oral  contract  of  insurance,  and  the 
words  of  a  by-law  providing  that  "the 
directors  may  authorize  the  president 
and  secretary  to  make  insurance,  and 
will  issue  policies  at  such  rates  of  in- 
surance and  under  such  limitations 
and  restrictions  as  they  shall  pre- 
scribe," were  held  merely  enabling 
words   which    did   not   restrain   the 


power  of  the  company  to  make  oral 
contracts. 

And  in  Zell  v.  Herman  Farmers' 
Mut,  F.  Ins.  Co.  (1890)  75  Wis.  521, 
44  N.  W.  828,  it  was  held  that  a  mu- 
tual company  could  bind  itself  by  an 
oral  contract  of  insurance,  although 
the  by-laws  provided  that  all  applica- 
tions should  be  examined  and  ap- 
proved by  the  board  of  directors  or  by 
a  committee  appointed  before  a  policy 
was  issued,  and  also  provided  that  the 
secretary  should  issue  policies  after 
applications  had  been  approved,  and 
an  instruction  to  agents  provided 
further  that  policies  would  be  issued 
in  the  home  office,  signed  by  the  presi- 
dent and  secretary,  and  that,  as  soon 
as  an  application  was  approved  by 
the  respective  committees,  the  insur- 
ance should  be  in  force  from  noon  of 
the  same  day. 

And  it  was  stated  in  Palm  ▼. 
Medina  County  Mut.  F.  Ins.  Co.  (1851) 
20  Ohio,  529,  that  it  is  not  necessary 
that  any  writing  should  be  executed 
to  perfect  a  contract  of  insurance,  and 
in  that  case,  where  an  application  had 
been  made  to  the  agent  of  a  mutual 
company,  and  premium  notes  had  been 
given  with  security,  a  contract  was 
held  to  have  resulted  which  was  ef- 
fective from  the  date  of  the  applica- 
tion, although  the  property  insured 
was  destroyed  before  the  application 
was  received  by  the  company. 

And  in  Hamilton  v.  Lycoming  Mut. 
Ins.  Co.  (1847)  5  Pa.  339,  a  parol  agree- 
ment by  a  mutual  company  for  insur- 
ance was  held  complete  from  the  time 
of  compliance  with  the  insurer's  con- 
ditions, where  it  appeared  that  one 
having  an  interest  in  property  applied 
to  an  agent  of  a  mutual  company  for 
insurance,  and  gave  a  premium  note, 
and  paid  a  percentage  of  it;  that  a  cer- 
tificate was  issued,  stating  that  the 
applicant  would  be  insured  for  a  cer- 
tain period  if  the  application  was  ap- 
proved; that  the  company  requested 
a  certain  alteration  on  the  premises, 
and  that  the  applicant  procured  a  cer- 
tificate from  the  owners  of  the  build- 
ing; that  he  performed  these  condi- 
tions and  requested  the  agent  to  call 
and  see  them,  which  he  promised  to 
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do,  but  neglected  to  do  so  before  a 
loss  occurred. 

And  the  evidence  in  State  Mat.  F. 
Ins.  Co.  V.  Taylor  (1913)  —  Tex.  Civ. 
App.  — ,  157  S.  W.  950,  was  held  suffi- 
cient to  warrant  a  finding  that  a  con- 
tract had  been  made  by  a  mutual  com- 
pany to  insure  the  plaintiff's  property, 
and  that  all  the  essentials  had  been 
agreed  upon,  there  being  evidence 
that  the  agent  knew  where  the  ap- 
plicant's goods  were  situated,  and  had 
seen  them;  that  it  was  understood 
that  the  insurance  was  to  be  for  one 
year;  that  while  the  precise  amount 
of  premium  was  not  known  at  the  time 
the  oral  contract  was  made,  the  par- 
ties knew  approximately  what  it  was, 
it  being  simply  a  matter  of  calcula- 
tion. 

And  a  judgment  for  the  plaintiff  in 
an  action  against  a  mutual  company 
upon  a  parol  contract  to  issue  a  policy 
was  held  justified  in  Van  Loan  v. 
Farmers'  Mut.  F.  Ins.  Asso.  (1882) 
90  N.  Y.  280,  affirming  (1881)  24  Hun, 
132,  wherei  the  evidence  showed  that 
the  plaintiff  applied  for  insurance  to 
the  defendant's  director  and  agent; 
that  he  examined  the  property  and 
agreed  upon  the  amount  to  be  insured, 
and  made  a  survey  which  was  com- 
plete except  as  to  the  plaintiff's  name; 
that  the  survey  was  approved  by  the 
secretary,  and  a  record  made  on  the 
books,  a  blank  being  left  for  the  plain- 
tiff's name. 

And  it  was  assumed  in  Shepard  v. 
Boone  County  Home  Mut.  F.  Ins.  Co. 
(1909)  138  Mo.  App.  20,  119  S.  W.  984, 
that  a  valid  contract  of  insurance! 
might  be  made  by  a  mutual  company, 
but  the  evidence  in  that  case,  to  the 
effect  that  the  plaintiff  told  the  agent 
some  time  before  a  policy  expired  that 
he  wanted  to  renew  it,  and  would  call 
shortly  at  the  agent's  office,  and  ar- 
range to  take  out  a  policy,  was  held 
insufficient  to  establish  a  contract,  it 
appearing  that  he  forgot  the  matter, 
and  never  called  to  complete  the  con- 
tract. 

And  in  Barlow  v.  Farmers'  Mut.  F. 
Ins.  Co.  (1906)  128  111.  App.  580. 
where  recovery  was  sought  on  an  al- 
leged orar  contract  with  a  mutual  in- 
surance company  of  which  the  plain- 


tiff was  a  member,  the  court  stated 
that,  in  order  to  make  a  valid  oral 
contract  of  insurance,  one  party  must 
propose  to  be  insured  and  the  other 
must  agree  to  insure;  and  that  the 
subject,  the  period,  the  amount,  and 
the  rate  must  be  ascertained  or  under- 
stood, and  the  premium  paid  if  re- 
quired; that  there  must  be  a  definite 
and  certain  contract,  express  or  im- 
plied, covering  all  these  essential  ele- 
ments, but  that  some  of  these  could  be 
supplied  by  implication  in  the  case  at 
bar,  where  the  insurance  sought  was 
understood  by  the  plaintiff  and  the 
agent  to  be  in  the  defendant  com- 
pany, and  its  by-laws  fixed  the  pre- 
mium on  ordinary  farm  rislcs  and 
made  the  term  perpetual. 

But  in  Bracken  County  Ins.  Co.  v. 
Murray  (1915)  166  Ky.  821,  179  S.  W. 
842,  it  was  held  that  co-operative  or 
assessment  companies  were  authorized 
to  insure  only  their  members,  and  that 
one  did  not  become  a  member  merely 
by  making  an  application  for  insur- 
ance; and  it  was  consequently  held 
that  no  recovery  could  be  had  on  an 
oral  contract  of  insurance  to  continue 
pending  the  acceptance  of  an  applica- 
tion, the  applicant  not  being  a  mem- 
ber entitled  to  insurance  in  the  com- 
pany. 

And  in  Belleville  Mut.  Ins.  Co.  v. 
Van  Winkle  (1858)  12  N.  J.  Eq.  333. 
where  the  charter  of  a  mutual  com- 
pany provided  that  all  policies  should 
be  subscribed  by  the  president  and  at- 
tested by  the  secretary,  and  also  that 
every  person  who  became  a  member 
should,  before  he  received  his  policy, 
deposit  a  promissory  note  for  such  a 
sum  as  should  be  determined  by  the 
directors,  it  was  held  that  no  valid 
contract  resulted  from  the  secretary's 
oral  statement  to  an  applicant  that  he 
was  insured  from  a  certain  time,  there 
having  been  no  deposit  of  a  note  for 
the  premium,  although  the  secretary 
had  stated  that  this  might  be  attended 
to  later. 

And  an  oral  contract  by  the  agent 
of  a  mutual  company,  with  one  al- 
ready a  member  of  the  company,  has 
been  held  invalid  before  the  applica- 
tion is  received  by  the  secretary, 
where  a  by-law  provided  that,  as  soon 
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as  the  application  was  received  by  the 
secretary,  the  company  should  be  lia- 
ble for  all  losses  sustained  until  the 
application  was  refused.  Goldberg  v. 
Seneca,  S.  &  R.  Mut.  F.  Ins.  Co.  (1919) 
170  Wis,  116,  174  N.  W.  558. 

And  in  Barlow  v.  Farmers'  Mut.  F. 
Ins.  Co.  (1906)  128  111.  App.  580,  it 
was  held  that  no  contract  to  insure  in 
a  mutual  company  was  shown,  where 
there  was  evidence  that  the  plaintiff 
had  a  telephone  conversation  with  the 
defendant's  agent,  but  that  the  agent 
did  not  state  that  the  property  would 
be  insured,  but  said  that  he  would 
look  the  building  over  and  fix  the 
matter  up,  but  did  not  do  so  before  a 
loss  occurred. 

And  in  Live  Stock  Ins.  Asso.  v. 
Stickler  (1917)  64  Ind.  App.  191,  115 
N.  E.  691,  it  was  held  that  a  valid 
oral  contract  was  not  shown  where  the 
plaintiff  applied  to  a  mutual  company 
for  insurance  on  his  horse,  and  short- 
ly afterward  was  notified  that  his  ap- 
plication had  not  been  rejected  by  the 
board  of  directors,  and  the  premium 
paid  was  retained  by  the  company,  it 
being  held  that  these  facts  did  not 
show  an  approval  of  the  application. 

In  Posey  County  F.  Asso.  v.  Hogan 
(1906)  37  Ind.  App.  573,  77  N.  E,  670, 
with  the  exception  of  a  definite  al- 
legation as  to  the  premium  to  be  paid, 
a  valid  contract  of  insurance  in  a  mu- 
tual company  was  held  to  be  stated  by 
a  complaint  alleging  an  application 
for  insurance;  description  of  property 
to  be  insured;  title  to  the  property; 
the  amount  of  insurance;  the  insurer's 
agreement  to  insure  the  property  for 
a  fixed  and  definite  period  in  consid- 
eration of  the  plaintiff's  .agreement  to 
pay  the  amounts  assessed  against  her; 
and  the  insurer's  agreement  to  deliver 
a  written  policy  within  a  reasonable 
time,  in  the  usual  form.  It  was  stated 
that  while  it  was  not  specifically 
averred  that  members  holding  policies 
in  the  company  were  assessed  in  case 
of  loss,  yet  that  it  might  be  assumed 
that  this  was  true,  in  view  of  the  al- 
legation that  the  defendant  agreed  to 
insure  the  plaintiff's  property  in  con- 
sideration of  her  paying  the  amount 
assessed  against  her  in  proportion  to 
the  amount  of  her  insurance  on  her 


property  for  the  benefit  of  any  mem- 
ber of  said  association  who  should 
sustain  a  loss,  and  the  complaint  was 
held  valid. 

IV.  Effect  of  Statute  of  Frauds. 

See  also  Georgia  cases  under  I.  c, 
and  Croghan  v.  Underwriters'  Agency 
(1874)  58  Ga.  109,  under  II.  c. 

In  the  following  cases,  without 
specifying  any  particular  section  of 
the  statute,  it  was  held  that  there  is 
nothing  in  the  Statute  of  Frauds 
which  prevents  oral  contracts  of  in- 
surance: Commercial  F.  Ins.  Co.  ▼. 
Morris  (1894)  105  Ala.  498,  18  So.  34; 
King  V.  Cox  (1896)  63  Ark.  204,  37  S. 
W.  877 ;  Peoria  M.  &  F.  Ins,  Co.  v.  Wal- 
ser  (1864)  22  Ind.  73,  dicta;  Massa- 
chusetts Bonding  &  Ins.  Co.  v.  Vance 
(reported  herewith)  ante,  981;  Croft 
V.  Hanover  F.  Ins.  Co.  (1895)  40  W.  Va. 
508,  52  Am.  St.  Rep.  902,  21  S.  E.  854. 

And  it  is  held  that  an  oral  contract 
to  insure,  or  of  insurance,  is  not  with- 
in the  provision  of  the  Statute  of 
Frauds,  requiring  agreements  not  to 
be  performed  within  a  year  to  be  in 
writing,  where  such  agreements  might 
be  performed  within  a  year.  Spring- 
field F.  &  M.  Ins.  Co.  v.  De  Jarnett 
(1895)  111  Ala-  248,  19  So.  995;  Secu- 
rity F.  Ins.  Co.  V.  Kentucky  M.  &  F. 
Ins.  Co.  (1870)  7  Bush  (Ky.)  81,  3  Am, 
Rep.  301;  Phoenix  Ins.  Co.  v.  Spiers 
(1888)  87  Ky.  285,  8  S.  W.  453;  Spring- 
field F.  &  M.  Ins.  Co.  V.  Snowden 
(1917)  178  Ky.  664,  191  S.  W.  439; 
Fidelity  &  C.  Co.  v.  Ballard  (1899)  105 
Ky.  253,  48  S,  W.  1074;  Walker  v. 
Metropolitan  Ins.  Co.  (1868)  56  Me. 
371;  Sanborn  v.  Fireman's  Ins,  Co. 
(1860)  16  Gray  (Mass.)  448,  77  Am, 
Dec.  419;  Sanford  v.  Orient  Ins.  Co. 
(1899)  174  Mass,  416,  75  Am.  St.  Rep. 
358,  54  N.  E.  883;  Wiebeler  v.  Milwau- 
kee Mechanics'  Mut.  Ins.  Co,  (1883)  30 
Minn.  464,  16  N.  W,  363;  International 
Ferry  Co,  v,  American  Fidelity  Co, 
(1913)  207  N.  Y.  350,  101  N.  B,  160; 
Van  Loan  v.  Farmer's  Mut.  F,  Ins.  Co. 

(1881)  24  Hun  (N.  Y.)  182,  affirmed  in 

(1882)  90  N.  Y.  280. 

And  it  has  been  held  that  an  agree- 
ment to  renew  a  policy  from  year  to 
year  is  not  within  the  Statute  ot 
Frauds  on  the  ground  that,  by  its 
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terms,  it  is  not  to  be  performed  within 
one  year  from  the  mailing.  First  Bap- 
tist Church  V.  Brooklyn  F.  Ins.  Co. 
(1859)  19  N.  Y.  805.  The  court  said: 
"It  is  not  the  meaning  of  the  statute 
that  the  contract  must  be  performed 
within  a  year.  If  it  can  be  so  per' 
formed  consistently  with  the  language 
in  which  the  parties  have  expressed 
themselves, — in  other  words,  if  the 
obligation  of  the  contract  is  not,  by  its 
very  terms  or  necessary  construction, 
to  endure  for  a  longer  period  than  one 
year, — ^it  is  a  valid  agreement,  al- 
though it  may  be  capable  of  an  in- 
definite continuance.  An  agreement 
which  either  party  can  terminate  at 
any  time  by  a  notice  to  the  other  may 
be  binding  so  long  as  the  notice  is  not 
given,  but  it  is  not  within  the  language 
or  policy  of  the  statute." 

And  the  same  conclusion  was 
reached  in  Phoenix  Ins.  Co.  v.  Ireland 
(1899)  9  Kan.  App.  644,  58  Pac.  1024. 
and  Struzewski  v.  Farmers'  F.  Ins.  Co. 
(1917)  179  App.  Div.  318,  166  N.  Y. 
Supp.  362,  reversed  on  other  grounds 
in  (1919)  226  N.  Y.  338,  123  N.  E.  661. 

But  it  has  been  held  that  an  aarree- 
ment  with  an  agent  that  he  would  re- 
new a  policy  on  a  certain  date,  and, 
until  otherwise  directed,  renew  it  on 
the  same  date  each  year  thereafter,  is, 
so  far  as  it  involves  a  renewal  more 
than  a  year  after  the  making  of  the 
agreement,  within  the  provisions  of 
the  Statute  of  Frauds  that  no  action 
shall  be  brought  to  charge  any  person 
"upon  any  agreement  which  is  not  to 
be  performed  within  one  year  from 
the  making  thereof,"  unless  it  is  in 


writing.  Klein  v.  Liverpool  &L.  &  G, 
Ins.  Co.  (1900)  22  Ky.  L.  Rep.  301,  57 
S.  W.  250.. 

And  in  ^tna  Ins.  Co.  v.  Richey 
(1918)  —  Tex.  Civ.  App.  — ,  206  S.  W. 
383.  it  was  held  that  a  parol  agree- 
ment to  renew  insurance,  made  upon 
the  issuance  of  a  policy  for  three 
years,  was  invalid,  as  it  violated  the 
provision  of  the  Statute  of  Frauds 
that  no  action  shall  be  brought  upon 
any  agreement  which  is  not  to  be  per- 
formed within  one  year  from  the 
making  thereof,  unless  it  is  in  writing. 

And  in  Harrower  v.  Insurance  Co.  of 
N.  A.  (1920)  144  Ark.  279,  22  S.  W.  39, 
it  was  held  that  an  oral  contract,  made 
when  a  policy  was  obtained,  that  other 
policies  should  be  issued  from  year  to 
year,  during  three  years,  was  a  con- 
tract not  to  be  performed  within  a 
year,  and  within  the  Statute  of  Frauds. 

It  has  been  held  that  an  oral  contract 
of  fidelity  insurance  is  a  special  prom- 
ise to  answer  for  the  debt,  default,  or 
doings  of  another,  within  the  Statute 
of  Frauds.  Wainwright  Trust  Co.  v. 
United  States  Fidelity  &  G.  Co.  (1916) 
63  Ind.  App.  309, 114  N.  E.  470;  Quinn- 
Shepherdson  Ck>.  v.  United  States  Fi- 
delity &  G.  Co.  (1919)  142  Minn.  428, 
172  N.  W.  693. 

But  an  oral  agreement  to  insure 
goods  in  possession  of  a  carrier  for 
transportation  against  loss  by  fire  has 
been  held  not  invalid,  as  being  an  un- 
dertaking to  answer  for  the  default  or 
miscarriage  of  another.  Mobile 
Marine  Dock  &  Mut  Ins.  (^.  v.  McMil- 
lan (1858)  31  Ala.  71L  J.  T.  W. 


LOYD  BRADLEY,  Admr.,  etc.,  of  W.  H.  Fraley,  Deceased,  Plflf.  in 

Certiorari, 

V. 

FEDERAL  LIFE  INSURANCE  COMPANY. 

IWnoia  Supreme  Court  —  December  81,  10SO. 
(295  lU.  381,  129  N.  E.  171.) 

Insurance  —  delay  in  passing  on  application  —  effect. 

1.  Mere  delay  in  passing  upon  an  application  for  accident  insurance 
cannot  be  construed  into  an  acceptance  by  tlie  insurer.  ' 

[See  Ttote  on  this  question  beginmng  on  page  1026.] 


Digitized  by  VjOOQIC 


1022 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AI.JL 


—  action  for  failure  to  execute  policy. 

2.  No  cause  of  action  against  an  in- 
surance company  for  delay  in  issuing 
the  policy  accrues  to  the  administrator 
of  the  applicant  upon  the  latter's  in- 
stant death  by  accident  before  the 
policy  is  issued. 

[See  14  R.  C.  L.  896.] 


Pleading  —  in  bar  —  waiver. 

8.  Pleading  in  bar  to  a  declaration 
claiming  damages  for  failure  to  issue 
an  insurance  policy  before  death  of  the 
applicant  does  not  waive  the  objection 
that  no  right  of  action  accrued  to  the 
administrator. 


Certiorari  to  the  Appellate  Court,  Fourth  District,  to  review  a  judg- 
ment reversing  a  judgment  of  the  Circuit  Court  for  Jackson  County 
(Butler,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  alleged  negligence  of  defendant  in  failing  to  pass  upon  an  application 
for  accident  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  E.-Feirich,  Otis  F.     in  ten  days,  such  notation  is  not  a  con- 


Glenn,  Loyd  Bradley,  and  Lawrence  A. 
Glenn,  for  plaintiff  in  certiorari: 

Each  count  of  the  declaration  stated 
a  good  cause  of  action.  The  general 
demurrers  thereto  were  properly  over- 
ruled. 

Duffie  V.  Bankers'  Life  Asso.  160 
Iowa.  19,  46  L.R.A.(N.S.)  25,  139  N. 
VV.  1087;  Boyer  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.  86  Kan.  442,  40  L.R.A. 
(N.S.)  164,  121  Pac  829,  Ann.  Cas. 
1915A,  671 ;  Wilken  v.  Capital  Fire  Ins. 
Co.  99  Neb.  828,  157  N.  W,  1021; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Nea- 
fus,  145  Ky.  563,  36  L.R.A.(N.S.)  1211, 
140  S.  VV.  1026;  Stearns  v.  Merchants' 
Life  &  Casualty  Co.  38  N.  D.  524,  165 
N.  W.  508;  14  R.  C.  L.  896;  Johnson 
V.  Farmers'  Ins.  Co.  184  Iowa,  630,  168 
N.  W.  264;  Wallace  v.  Hartford  Fire 
Ins.  Co.  31  Idaho,  481,  174  Pac.  1009; 
Pfiester  v.  Missouri  State  L.  Ins.  Co. 
85  Kan.  97,  116  Pac.  245;  Live  Stock 
Ins.  Co.  V.  Stickler,  64  Ind.  App.  191, 
115  N.  E.  691. 

The  administrator  is  the  proper  par- 
ty plaintiff. 

Duffie  V.  Bankers'  Life  Asso.  supra; 
Schmidt  v.  Northern  Life  Asso.  112 
Iowa,  41,  51  L.R.A.  141,  84  Am.  St. 
Rep.  323,  83  N.  W.  800. 

The  notation  of  the  receipt,  "Appli- 
cants will  please  notify  the  company,  at 
Chicago,  Illinios,  should  the  policy  not 
be  received  within  ten  days  from  date 
hereof,"  is  a  request,  and  not  a  condi- 
tion, and  failure  to  give  such  notice  is 
no  defense. 

Stearns  v.  Merchants'  Life  &  Casual- 
ty Co,  38  N.  D.  524,  165  N.  W.  568; 
Duffie  V.  Bankers'  Life  Asso.  supra. 

Not  having  attempted  to  make  it  a 
condition  that  applicant  notify  the  com- 
)any  if  the  policy  was  not  received  with- 


dition  precedent  which  must  be  com- 
plied with  before  liability  attaches. 

14  R.  C.  L.  §  103,  note  9;  Manufac- 
turers &  M.  Mv.t  Ins.  Co.  V.  Zeitinger, 
168  111.  292,  61  Am.  St.  Rep.  105,  48  N. 
E.  179;  Central  Acci.  Ins.  Co.  v.  Rembe, 
220  111.  151,  5  L.R.A.(N.S.)  936.  110 
Am.  St.  Rep.  235,  77  N.  E.  123,  5  Ann. 
Cas.  155;  Anson  v.  New  York  L.  Ins.  Co. 
252  111.  369,  37  L.R.A.(N.S.)  555.  96 
N.  E.  846 ;  Travelers'  Ins.  Co.  v.  Ayers, 
217  111.  390,  2  L.R.A.(N.S.)  168,  75  N. 
E.  506;  1  Cooley,  Briefs  on  Ins.  632. 

Messrs.  C.  A.  Atkinson,  John  M. 
Herbert,  and  L;  R.  Stew'art,  for  de- 
fendant in  certiorari: 

Where  there  is  no  duty  or  obligation 
there  can  be  no  liability  for  negligence. 

Chicago  &  A.  R.  Co.  v.  Clausen.  173 
111.  100,  50  N.  E.  680;  Ayers  v.  Chicago, 
111  111.  406;  Milauskis  v.  Terminal  R. 
Asso,  286  111,  547,  122  N,  E.  78;  Chi- 
cago Union  Traction  Co.  v.  Giese.  229 
111.  260,  82  N.  E.  232;  IlUnois  C,  R.  Co. 
V.  O'Connor,  189  111.  559,  59  N.  E.  1098; 
Williams  v.  Chicago  &  A.  R.  Co.  135  111. 
491,  11  L,R.A.  352,  25  Am.  St.  Rep. 
897,  26  N.  E.  661;  Eakina  v.  Chicago, 
R.  I.  &  P.  R.  Co.  126  Iowa,  324,  102 
N.  W.  104;  Schueler  v.  Mueller,  193 
111,  402,  61  N.  E.  1044;  National  Union 
Fire  Ins.  Co.  v.  School  Dist.  122  Ark. 
179,  L.R,A,1916D,  239,  182  S.  W.  547; 
Meyer  v.  Central  States  L.  Ins.  Co.  103 
Neb.  640,  173  N.  W.  578,  19  N.  C.  C. 
A.  700;  Drury  v.  East  St  Louis  Light 
&  P.  Co.  194  111.  App.  121,  2  N.  C.  C. 
A.  846;  Royal  Ins.  Co.  v.  Beatty,  119 
Pa.  6,  4  Am,  St.  Rep.  622,  12  Atl.  607; 
Daugherty  v.  Herzog.  145  Ind.  255,  32 
L.R.A.  837,  57  Am.  St.  Rep.  204,  44 
N.  E.  457, 

An  application  for  insurance  is  but 
a  proposal,  and  defendant  was  under  no 
obligation  to  do  or  say  anything  con- 


Digitized  by  VjOOQIC 


BBADLEY  v.  FEDERAL  L.  INS.  CO. 
(t»j  m.  isi,  it»  N.  s.  111.) 


1023 


ceminir  a  proposition  which  it  did  not 
chooae  to  accept. 

Covenant  Jdut.  Ben.  Asso.  v.  Conway, 
10  III.  App.  S48;  More  v.  New  York 
Bowery  F.  Ins.  Co.  130  N,  Y.  637,  29  N. 
E.  757;  McLendon  v.  Woodmen  of 
World,  106  Tenn.  695,  52  L.R.A.  444, 
64  S.  W.  36;  McGivern  v.  Parkhill,  195 
111.  App.  343. 

There  can  be  no  recovery,  where 
damages  could  have  been  prevented  or 
avoided  by  reasonable  care  and  effort 
on  the  part  of  the  party  claiming  to 
have  been  damaged. 

Cedar  Rapids  &  I.  C.  R.  &  Light  Co. 
V.  Sprague  Electric  Co.  280  111.  386, 
L.R.A.1918B,  200,  117  N.  E.  461;  Suth- 
erland, Damages,  §  88 ;  Brant  v.  Gallup, 
111  111.  487,  53  Am.  Rep.  638;  Scherrer 
V.  Baltzer,  84  111.  App.  126;  Jorgenson 
V.  John-on  Chair  Co.  169  111.  429,  48 
N.  E.  822;  Alabama  Gold  L.  Ins.  Co.  v. 
Mayes,  61  Ala.  163;  Cooley,  Torts,  3d 
ed.  p.  14"8;  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  605;  16  Cyc.  770. 

There  are  no  averments  of  facts  in 
ej'lier  co'int  of  the  declaration  showing 
a  legal  duty  devolving  upon  defendant 
either  to  issue  a  policy,  or,  if  it  rejected 
the  application,  to  notify  W.  H.  Fraley 
at  any  time  of  such  rejection. 

Chicago  &  A.  R.  Co.  v.  Clausen,  173 
111.  100,  50  N.  E.  680;  Ayers  v.  Chicago, 
111  111.  406;  Milauskis  v.  Terminal  R. 
Asso.  286  111.  547,  122  N.  E.  78;  Chi- 
cago Union  Traction  Co.  v.  Giese,  229 
111.  260,  82  N.  E.  232;  Illinois  C.  R. 
Co.  V,  O'Connor,  189  111.  559,  59  N.  E. 
1098;  Williams  v.  Chicago  &  A.  R.  Co. 
135  111.  491,  11  L.R.A.  352,  25  Am.  St. 
Rep.  307,  26  N.  E.  661 ;  Eakins  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  126  Iowa,  324, 102 
N.  W.  104;  Schueler  v.  Mueller,  193  111. 
402,  61  N.  E.  1044;  National  Union  F. 
Ins.  Co.  V.  School  Diat.  122  Ark.  179, 
L.R.A.1916D,  238,  182  S.  W.  547;  Mey- 
er V.  Central  States  L.  Ins.  Co.  103 
Neb.  640,  173  N.  W.  578,  19  N.  C.  C. 
A.  700;  Drury  v.  East  St.  Louis  Light 
&  P.  Co.  194  111.  App.  121,  12  N.  C.  C. 
A.  346;  Poyal  Ins.  Co.  v.  Beatty,  119 
Pa.  6,  4  Am.  St  Rep.  622,  12  Atl.  607. 

Farmer,  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  an  action  on  the 
case,  begun  in  the  circuit  court  of 
Jackson  county  by  plaintiff,  Loyd 
Bradley,  as  administrator  of  the  es- 
tate of  W.  H.  Fraley,  deceased, 
against  the  defendant,  the  Federal 
Life  Insurance  Company.  The  dec- 
laration consisted  of  two  counts.  The 


cause  of  action  alleged  in  the  first 
coimt  is  that  defendant,  a  corpora- 
tion, is  engaged  in  the  business  of 
insuring  persons  against  accidental 
injuries  and  death  resulting  from 
such  injuries,  and  employs  agents  to 
solicit  and  receive  applications ;  that 
on  May  2,  1917,  F.  G.  Famham,  a 
duly  authorized  agent,  solicited  Fra- 
ley to  make  application  for  an  acci- 
dent policy  with  defendant;  that 
Fraley  did  on  said  day  make  applicar 
tion  for  an  accident  insurance  policy 
in  the  defendant  company;  that  he 
signed  and  executed  said  application 
as  directed  by  defendant's  agent, 
Famham,  and  paid  the  first  pay- 
ment, $7,  which  was  the  amount  nec- 
essary to  keep  the  policy  in  force 
three  months  from  its  date ;  that  the 
application  was  for  an  accident  in- 
surance policy  insuring  Fraley  in  the 
sum  of  $5,000  against  death  from  ac- 
cidental injuries;  that  the  amount  to 
be  paid  in  case  of  Fraiey's  death 
from  accidental  injuries  was  $5,000 ; 
that  at  the  time  the  application  was 
made  Fraley  was  forty-six  years  old, 
in  good  health,  and  a  desirable  and 
acceptable  risk ;  that  if  the  applica- 
tion and  first  payment  had  been  for- 
warded to  defendant's  head  office  in 
Chicago,  within  a  reasonable  time, 
by  its  agent,  a  policy  would  have 
been  issued  to  Fraley  insuring  him, 
which  would  have  been  in  full  force 
and  effect  at  the  time  of  his'  acci- 
dental injury  and  death ;  that  it  was 
the  duty  of  defendant's  agent  to  Fra- 
ley and  his  estate  to  promptly  for- 
ward the  application  and  first  pay- 
ment to  defendant's  head  office,  in 
Chicago,  which  was  distant  308  miles 
from  Carbondale,  Illinois,  where  the 
application  was  made  and  the  premi- 
um paid,  but  that  said  agent 
neglected  and  failed  to  forward  the 
application  and  payment  to  defend- 
ant's home  office,  as  a  result  where- 
of no  policy  was  ever  issued  to  Fra- 
ley; that,  while  walking  along  the 
right  of  way  of  the  Illinois  Central 
Railroad  Company  in  the  city  o?  Car- 
bondale, Fraley  accidentally  slipped 
and  fell  under  a  moving  passenger 
train,  and  received  such  injuries 
that  he  died  June  29, 1917 ;  that  his 
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injuries  and  death  were  effected 
solely,  directly,  and  independently  of 
all  other  causes,  through  external, 
violent,  and  purely  accidental  means, 
and  were  such  injuries  as  would  have 
been  insured  against  in  and  by  said 
policy  so  applied  for  by  Fraley,  and 
upon  which  he  had  made  the  first 
payment,  had  tfie  same  been  for- 
warded to  him  by  defendant,  as  was 
its  duty  to  do.  The  second  count  al- 
leges the  same  facts,  and  charges 
that  defendant  negligently  failed  to 
act  upon  the  application  within  a 
reasonable  time,  and  either  issue  a 
policy  or  reject  the  application  in 
sufficient  time  to  enable  Fraley  to 
procure  other  accident  insurance. 

Defendant  filed  a  general  de- 
murrer to  the  declaration,  which  was 
overruled,  and  it  then  filed  pleas — 
the  general  issue  and  two  special 
pleas.  The  first  special  plea  was  a 
plea  of  the  tender  of  $7.  The  second 
special  plea  set  out  the  receipt  given 
by  defendant's  agent  to  Fraley,  ac- 
knowledging the  receipt  of  the  appli- 
cation and  the  first  payment  of  $7 
to  keep  the  policy  in  force  three 
months,  and  agreeing  to  return  to 
Fraley  said  payment  if  defendant  de- 
clined to  issue  the  policy  within  ten 
days.  The  receipt  contained  this 
sentence:  "Applicants  will  please 
notify  the  company  at  Chicago, 
Illinois,  should  the  policy  not  be  re- 
ceived within  ten  days  from  date 
hereof." 

The  plea  then  averred  that  Fraley 
negligently  failed  to  notify  defend- 
ant within  ten  days  that  he  had  not 
received  the  policy,  and  further 
averred  that,  had  Fraley  so  notified 
defendant,  it  would  have  notified  him 
within  a  reasonable  time  of  the  ac- 
ceptance or  rejection  of  his  applica- 
tion. 

Demurrers  were  sustained  to  both 
special  pleas,  and  the  cause  was 
heard  and  submitted  to  the  jury  on 
the  declaration  and  plea  of  general 
issue.  A  motion  by  defendant  to  di- 
rect a  verdict  in  its  favor  was  over- 
ruled, and  the  jury  returned  a  ver- 
dict for  plaintiff  for  $5,000.  Defend- 
ant entered  a  motion,  after  verdict, 
to  dismiss  the  suit  for  want  of  juris- 


diction, which  the  court  overruled. 
It  also  entered  motions  for  a  new 
trial  and  in  arrest  of  judgment, 
which  motions  the  court  overruled, 
and  rendered  j'udgment  on  the  ver- 
dict for  plaintiff.  On  appeal  to  the 
appellate  court  for  the  fourth  dis- 
trict, that  court  reversed  the  judg- 
ment, and  did  not  remand  the  cause. 
This  court  granted  a  petition  for  a 
writ  of  certiorari  to  review  the  judg- 
ment of  the  appellate  court. 

It  is  to  be  observed  that  the  action 
is  not  on  a  contract  of  insurance,  for 
no  policy  was  issued.  The  suit  is  in 
tort  for  the  alleged  negligence  of  de- 
fendant in  failing  to  issue  the  policy 
within  a  reasonable  time  after  its 
agent  received  Fraley's  application 
and  his  first  payment  of  premium. 
The  theory  contended  for  by  plain- 
tiff is  that  the  declaration  sets  up 
facts  showing  neglect  of  defendant 
to  perform  a  legal  duty,  which  enti- 
tles plaintiff  to  recover  in  this  action. 
Similar  cases  have  been  adjudicated 
in  some  other  states,  but  the  ques- 
tion here  involved  has  not  been  here- 
tofore decided  in  this  state.  The 
appellate  court  disposed  of  the  case 
upon  the  ground  that  no  right  of  ac- 
tion survived  on  the  death  of  Fraley, 
and  did,  as  we  understand  the  opin- 
ion, hold  that  no  cause  of  action  ac- 
crued to  anyone  on  account  of  the 
accidental  death  of  Fraley,  who  was 
instantly  killed  by  a  passenger 
train. 

Counsel  for  plaintiff  say,  in  their 
brief,  the  declaration  discloses  that 
no  cause  of  action  accrued  until  the 
death  of  Fraley ;  that  neither  he  nor 
his  estate  sustained  any  injury  until 
his  death,  which  was  instantaneous. 
If  the  death  was  caused  by  the 
wrongful  act  or  negligence  of  a  per- 
son or  corporation,  an  action  accrued 
under  our  Injuries  Statute  to  the 
personal  representatives  of  the  de- 
ceased, against  the  wrongdoer,  for 
the  benefit  of  the  widow  and  next  of 
kin,  but  that  statute,  of  course,  has 
no  application  to  the  cause  of  action 
here  alleged,  which  was  not  for  the 
causing  of  the  death  of  Fraley,  but 
for  damages  to  his  estate  for  failing 
to  pass  on  his  application  for  insur- 
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ance  before  his  death  occurred.  The 
question  presented  is  not  whether  a 
cause  of  action  accrued  to  Fraley, 
and  on  his  death  survived  to  his  ad- 
ministrator, for  it  is  admitted  no 
cause  of  action  accrued  to  him.  If 
no  cause  of  action  accrued  to  him, 
then  to  sustain  the  action  it  would  be 
necessary  to  hold  that  the  action  ac- 
crued to  the  administrator.  There  is 
no  statute  under  which  it  can  be 
claimed  the  cause  of  action  here  sued 
on  accrued  to  Fraley's  administrator 
on  his  death.  Neither  under  our 
statute  on  abatement,  nor  under  any 
other  statute,  is  it  provided  that  a 
cause  of  action  which  never  accrued 
to  a  person  in  his  lifetime  may  sur- 
vive to  his  administrator.  1  C.  J.  § 
325. 

Plaintiff  relies  on  Dufiie  v.  Bank- 
ers' Life  Asso.  160  Iowa,  19,  46 
L.R.A.(N.S.)  25, 139  N.  W.  1087,  and 
Boyer  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.  86  Kan.  442, 40  L.R.A.  (N.S.) 
164,  121  Pac.  329,  Ann.  Cas.  1915A, 
671,  as  being  directly  in  point  as  sup- 
porting plaintiff's  position,  and  cites 
some  other  cases  as  approving  those 
decisions.  In  the  Duffie  Case  the  ac- 
tion was  brought  by  the  wife  of 
Joseph  M.  Duffle,  who  died  July  9, 
1911.  A  month  before  his  death  he 
applied  to  the  insurance  company  for 
life  insurance,  signed  an  application 
naming  his  wife  as  beneficiary,  and 
took  the  medical  examination  re- 
quired, which  he  successfully  passed. 
The  application  and  report  of  the 
medical  examiner  were  not  for- 
warded to  the  insurance  company's 
office  until  Duffle's  death.  The  in- 
surance company  refused  to  pay  the 
claim  made,  and  the  action  was 
brought  by  his  wife  to  recover  it. 

The  complaint  alleged  that  defend-     f^^'^'^^!^  ""I^'^'ZL^^^^^^A 
ant's  agent  carelessly  and  negligent-  -*forwardmg  the  application  and 
ly  failed  to  send  the  application  to     "i'"™  ""^il  too  late  to  be  of 
the  home  office  of  the  defendant, 
after  Duffie  had  been  examined  by 
its    physician,    in    consequence    of 
which  negligence  no  policy  of  life  in- 
surance was  issued ;  that,  if  the  ap- 
idication  had  been  forwarded  as  soon 
as  the  applicant  was  examined  by 
the  company's  physician,  a  policy 
would  have  been  issued  to  him  and 
15  A.L.R.— 66. 


would  have  been  in  force  at  the  time 
of  his  death,  which  occurred  one 
month  after  he  made  the  application. 
The  question  of  the  action  accruing 
or  surviving  to  the  plaintiff  does  not 
appear  to  have  been  raised.  The 
trial  court  directed  a  verdict  for  the 
defendant,  and  on  appeal  the  su- 
preme court  of  Iowa  reversed  the 
judgment.  In  the  opinion,  which  it 
must  be  admitted  supports  plaintiffs 
position,  will  be  found  cited  other 
decisions  relied  on  by  plaintiff,  and 
which  are  not  here  specifically  men- 
tioned. In  some,  at  least,  of  them, 
while  the  court  used  language  which 
appears  to  be  in  harmony  with  the 
Duffie  Case,  the  question  was  not  in- 
volved for  decision,  for  the  action 
was  on  contract,  and  it  is  not  and 
cannot  be  denied  that  the  over- 
whelming weight  of  authority  is 
that  mere  delay  in 
passing  upon  an 
application  for 
surance  cannot  be 
construed  into  an  acceptance  by  i^e 
insurer. 

In  the  Boyer  Case,  on  July  7  Boyer 
applied  for  insurance  on  a  growing 
crop  of  com  against  damage  by  hail, 
and  gave  his  note  in  payment  of  the 
premium.  The  agent  of  the  insur- 
ance company  did  not  forward  the 
application  and  note  to  the  company 
until  the  night  of  July  10,  and  it  was 
not  received  at  the  fompany's  office 
till  July  12,  and  a  policy  was  issued 
that  day.  On  July  11  a  hail  de- 
stroyed the  crop,  and  the  company 
refused  to  pay  the  loss.  The  court  in 
its  opinion  stated  that  the  suit  was 
not  on  a  contract  of  insurance,  but 
was  based  on  the  negligence  of  the 
insurance  company's  agent  in  not 

"  pre- 
any 
benefit  to  the  insured,  and  that  the 
agent's  negligence  was  the  negli- 
gence of  the  company.  The  insur- 
ance company  was  held  liable.  The 
difference  between  that  case  and  the 
Duffle  Case,  and  the  case  under  con- 
sideration here,  is  that,  if  any  action 
accrued  to  anyone,  it  accrued  to  Boy- 
er in  his  lifetime,  and  the  suit  was 
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prosecuted  by  him.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Neafus,  145  Ky. 
563,  36  L.R.A.(N.S.)  1211,  140  S. 
W.  1026,  was  an  action  on  an  alleged 
contract  of  insurance,  and  we  do  not 
consider  some  things  that  were  said 
in  the  opinion  as  pertinent  to  the 
question  involved.  In  Wilken  v. 
Capital  Fire  Ins.  Co.  99  Neb.  828, 157 
N.  W.  1021,  the  court  followed  the 
decision  in  the  Duffie  Case,  three  jus- 
tices dissenting,  and  in  the  later  case 
of  Meyer  v.  Central  States  L.  Ins.  Co. 
103  Neb.  640, 173  N.  W.  578, 19  N.  C. 
C.  A.  700,  the  same  court  declined  to 
follow  the  Wilken  Case,  and  held 
that  an  action  of  tort  would  not  lie 
for  a  refusal  to  make  a  contract.  In 
National  Union  F.  Ins.  Co.  v.  School 
Dist.  122  Ark.  179,  L.R.A.1916D, 
238,  182  S.  W.  547,  the  supreme 
court  held  a  cause  of  action  for  neg- 
ligence could  not  be  predicated  upon 
mere  delay  in  passing  upon  an  appli- 
cation for  insurance. 

Whether  Fraley,  if  he  had  not  been 
instantly  killed,  but  had  survived  his 
injuries,  would  have  had  a  cause  of 


action  for  accidental  injury  under 
other  provisions  of  the  policy  he  ap- 
plied for,  is  not  here  involved;  but 
in  our  view,  under  _„«,„«  ,„, 
sound   legal   princi-  «aii«re  to 
pies,  no  cause  of  ac-  "*"-*"  *•"•'• 
tion  survived  or  accrued  to  his  ad- 
ministrator on  the  facts  alleged  in 
the  declaration. 

Plaintiff  contends  that  defendant 
should  have  raised  the  question  of 
the  right  of  plaintiff  to  maintain  the 
suit  by  pleading  in  abatement,  and 
that,  by  pleading  in  bar  after  de- 
murrer overruled,  the  question  was 
waived.  If,  as  we  hold,  it  appears  on 
the  face  of  the  declaration  that  no 
cause  of  action  accrued  to  Fraley, 
the  question  was  not  whether  an  ac- 
tion abated,  but  whether  a  right  of 
action  accrued  to  his  administrator. 
The  objection  might 
properly  be  raised  llX'^^lf^^^. 
on  motion  in  arrest 
of  judgment.  We  think  the  question 
was  not  waived. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 


ANNOTATION. 

Rights  and  renediet  artting  out  of  delay  in  pasung  opon  application  for 

unuf>ncc» 


L  Liability  aa  apon  contract,  1026. 
IL  Liability  ex  delicto,  1029. 

Oral  contracts  are  the  subject  of  the 
annotation  following  Massachusetts 
Bonding  &  Ins.  Co.  v.  Vance,  ante,  981. 

/.  ZitaWUty  a»  upon  contract. 

It  is  a  well-settled  rule,  established 
by  the  great  weight  of  authority,  that 
mere  delay  in  passing  upon  an  applica- 
tion for  insurance  cannot  be  construed 
as  an  acceptance  thereof  by  the  in- 
surer which  will  support  an  action  ex 
contractu. 

United  States.  —  Kohen  v.  Mutual 
Reserve  Fund  Life  Asso.  (1886)  28 
Fed.  705;  Misselhorn  v.  Mutual  Re- 
serve Fund  Life  Asso.  (1887)  30  Fed. 
546;  Equitable  Life  Assur.  Soc.  v.  Mc- 
Elroy  (1897)  28  C.  C.  A.  365,  49  U.  S. 
App.  548,  88  Fed.  631. 

AIabama.r—Al{tbama  Gold  L.  Ins.  Co. 
v.  Mayes  (1878)  61  Ala.  163. 


Georgia. — ^New  York  L.  Ifas.  Co.  v. 
Babcock  (1898)  104  Ga.  67.  42  L.R.A. 
88,  69  Am.  St.  Rep.  184,  SO  S.  E.  273. 

Idaho. — Easley  v.  New  Zealand  Ins. 
Co.  (1897)  5  Idaho,  593,  51  Pac.  418. 

Illinois. — WinnesheUc  Ins.  Co.  v. 
Holzgrafe  (1870)  68  III.  616,  5  Am. 
Rep.  64. 

Iowa. — ^Winchell  v.  Iowa  State  Ins. 
Co.  (1897)  103  Iowa,  189,  172  N.  W. 
503. 

Kentucky.  —  Northwestern  Mut.  L. 

«lns.  Co.  V.  Neafus  (1911)  145  Ky.  563, 

36  L.R.A.(N.S.)  1211,  140  S.  W.  1026. 

Maryland. — Harp  v.  Grangers'  Mut. 
F.  Ins.  Co.  (1878)  49  Md.  307. 

Minnesota. — Heiman  v.  Phoenix  Mut. 
L.  Ins.  Co.  (1871)  17  Minn.  153, 10  Am. 
Rep.  154,  Gil.  127. 

Nebraska.— St.  Paul  P.  &  M.  Ins.  Co. 
V.  Kelley  (1902)  2  Neb.  (Unof.)  720, 
89  N.  W.  997;  Handlier  v.  Knights  of 
Columbus  (1921)  —  Neb.  — ,  188  N, 
W.  800.  ■ 
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New  York.  —  More  v.  New  York 
Bowery  F.  Ins.  Co.  (1892)  130  N.  Y. 
538,  29  N.  E.  757,  reversing  (1890) 
55  Hun,  540,  10  N.  Y.  Supp.  44. 

North  Carolina. — ^Ross  v.  New  York 
L.  Ins.  Co.  (1899)  124  N.  C.  395,  32  S. 
E.  733. 

Oklahoma. — ^Van  Arsdale  v.  Young 
(1908)  21  Okla.  151,  95  Pac.  778;  Dor- 
man  V.  Connecticut  F.  Ins.  Co.  (1914) 
41  Okla.  509,  51  L.R.A.(N.S.)  873,  139 
Pac.  262;  Shawnee  Mut.  F.  Ins.  Co.  v. 
McClure  (1913)  39  Okla.  535,  49 
L.R.A.(N.S.)  1054,  135  Pac.  1150. 

Pennsylvania.  —  New  York  Union 
Mut.  Ins.  Co.  V.  Johnson  (1854)  23  Pa. 
72;  Ryan  v..  Prudential  Ins.  Co.  (1907) 
33  Pa.  Super.  Ct.  364;  Ripker  v.  Mut. 
P.  Ins.  Co.  (1908)  36  Pa.  Super.  Ct. 
517 ;  Somerset  County  Mut.  F.  Ins.  Co. 
V.  May  (1875)  2  W.  N.  C.  43. 

South  Dakota. — ^Brink  v.  Merchant's 
&  F.  United  Mut.  Ins.  Asso.  (1903)  17 
S.  D.  235,  95  N.  W.  929. 

Tennessee. — ^Richmond  v.  Travelers' 
Ins.  Co.  (1910)  123  Tenn.  307,  30 
L.R.A.(N.S.)  954,  130  S.  W.  790. 

Texas. — Connecticut  Mut.  L.  Ins.  Co. 
V.  Rudolph  (1876)  45  Tex.  454. 

Virginia. — Haskin  v.  Agricultural  F. 
Ins.  Co.  (1884)  78  Va.  700;  Haden  v. 
Farmers  &  M.  Fire  Asso.  (1885)  80 
Va.  688. 

In  New  York  Unioh  Mut.  Ins.  Co.  v. 
Johnson  (Pa.)  supra,  where  the  fail- 
ure for  six  months  to  refund  the 
amount  paid  as  a  premium  and  give 
notice  that  the  application  had  been 
rejected  was  held  not  to  constitute  an 
acceptance,  the  court  said :  "But  it  is 
said  that  the  loss  did  not  take  place 
for  nearly  six  months  after  the  appli- 
cation, and  that  during  all  that  time 
the  defendants  neglected  to  refund 
the  money,  and  to  notify  the  plaintiffs 
that  their  proposal  was  rejected.  And 
this  is  thought  to  be  such  negligence 
on  the  part  of  the  defendants  below  as 
justifies  and  requires  the  inference 
that  they  had  approved  or  accepted  the 
proposal,  and  here  is  the  root  of  the 
error  of  the  court  below.  A  principal 
is  bound  by  the  authorized  acts  of  his 
agent,  whether  notified  of  them  or  not, 
and.  therefore  the  defendants  are 
chargeable  with  having  received  this 
proposal;  but  that  does  not  help  the 


plaintiffs,  for  receiving  it  is  not  an  ac- 
ceptance of  it.  A  principal  is  also 
bound  by  the  unauthorized  acts  of  his 
agent,  if,  on  being  notified,  he  does 
not  disavow  them;  but  neither  does 
this  help  the  plaintiffs,  for  the  agent 
made  no  contract  to  insure,  and,  even 
if  he  did,  no  notice  of  such  contract 
is  proved.  What  is  the  true  effect  of 
the  delay?  It  cannot  of  itself  make  , 
a  contract.  A  proposal  cannot  become  ' 
a  contract  by  delay  in  rejecting  or  an- 
swering it.  A  delay  in  paying  $25  can- 
not make  a  man  liable  for  $2,600.  A 
neglect  or  delay  that  has  properly  a 
tendency  to  mislead  another,  and 
which  is  incompatible  with  honesty, 
may  be  charged  as  a  ground  of  liabil- 
ity; as  where  one  knows  that  another 
is  acting  as  his  agent  in  a  particular 
matter,  without  or  beyond  his  author- 
ity, and  does  not  promptly  disavow 
his  acts.  But  in  this  case  the  plain- 
tiffs had  in  their  own  hands  the  power 
of  correcting  the  delay;  for  undue  de- 
lay in  accepting  a  proposal  may  be, 
and  ought  to  be,  treated  as  a  rejection 
of  it,  and  the  proposer  may  refuse  to 
be  bound  by  a  tardy  acceptance.  A 
proposal  not  answered  remains  a  pro? 
posal  for  a  reasonable  time,  and  is 
then  regarded  as  withdrawn.  Both.  . 
parties  are  interested  in  its  accept- 
ance, and  both  are  expected  to  attend 
to  it  with  reasonable  diligence." 

An  insurance  company  does  not,  by 
delaying  in  passing  upon  an  applica-  • 
tion  presented  by  an  uninsurable  risk, , 
assume  the  obligation  of  an  insurer, ' ' 
upon  the  theory  that  its  conduct  pre- 
vents the  securing  of  insurance  else- 
where and  creates  a  legal  presumption 
of  acceptance.    Northwestern  Mut.  L. 
Ins.  Co.  v.  Neafus  (1911)  145  Ky.  563, 
36  L.R.A.(N.S.)  1211,  140  S.  W.  1026. 

And  where  a  soliciting  agent  of  lim- 
ited authority  did  not  mail  an  applica- 
tion and  the  premium  for  fire  insur- 
ance until  four  days  after  he  received 
them,  and  an  investigation  of  the  risk 
was  being  made  by  the  insurer,  and 
the  property  was  burned  two  days  . 
after  the  application  was  forwarded, 
the  court  stated  that  it  could  pot  be  ' 
contended  that  the  insurer  held  the 
application  and  premium  so  long,  oi: 
otherwise  conducted  itself  in  such  a 
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way  in  reference  thereto,  as  to  be 
tantamount  to  an  acceptance,  remark- 
ing that  it  was  not  necessary  to  cite 
the  many  cases  holding  that  mere  de- 
lay in  accepting  an  application  does 
not  raise  a  presumption  of  acceptance. 
Shawnee  Mut.  F,  Ins.  Co.  v.  McClure 
(1913)  39  Okla.  535,  49  L.R.A,(N.S.) 
1054,  135  Pac.  1150. 

And  in  a  case  where  the  constitution 
and  by-laws  of  a  benefit  order  provid- 
ed that  the  local  order  might  receive 
applications  for  benefit  certificates,  to 
be  forwarded  to  the  grand  lodge, 
whose  grand  medical  examiner  had 
the  authority  to  reject  the  applicant 
altogether,  it  was  held  that  a  delay  on 
the  part  of  the  local  lodge  in  forward- 
ing the  application  to  the  grand  lodge 
would  not  create  a  contract  of  insur- 
ance. Home  Forum  Benefit  Order  v. 
Jones  (1897)  5  Okla.  598,  50  Pac.  165. 

And  a  like  result  was  reached  in 
Handlier  v.  Knights  of  Columbus 
(1921)  —  Neb.  — ,  183  N.  W.  300,  on 
similar  facts. 

And  an  unaccepted  application  for 
insurance,  accompanied  by  the  premi- 
um, although  retained  without  notice 
of  rejeation  for  five  days  after  its  date, 
and  until  the  applicant  had  suffered 
the  loss  against  which  he  desired  the 
insurance,  does  not  constitute  a  con- 
tract of  insurance,  Dorman  v.  Con- 
necticut F.  Ins.  Co.  (1914)  41  Okla. 
509,  51  L.R.A.(N.S.)  873,  139  Pac.  262. 

And  in  Goldberg  v.  Seneca,  S.  &"  R. 
Mut.  F.  Ins.  Co.  (1919)  —  Wis.  — ,  174 
N.  W.  558,  the  applicant,  who  had  oth- 
er insurance  in  the  defendant  mutual 
company,  was  held  chargeable  with 
knowledge  of  a  by-law  providing  tht^t, 
as  soon  as  the  application  was  re- 
ceived by  the  secretary,  the  company 
should  be  liable  for  all  losses  sus- 
tained until  the  application  was  re- 
fused and  placed  in  the  postoffice 
directed  to  the  applicant;  and  it  was 
held  essential  that  the  application 
should  at  least  have  been  received  by 
the  secretary  before  any  liability  could 
be  fastened  upon  the  company  for  a 
loss  occurring  subsequently  to  the 
date  of  the  application ;  and  this  was 
held  although  the  application  was  not 
received  from  the  insurer's  agent  for 
about  two  weeks  after  it  was  made. 


and  until  the  day  after  the  property 
had  been  destroyed  by  fire. 

And  in  McLendon  v.  Woodmen  of 
World  (1900)  106  Tenn.  695,  52  L.R.A. 
444,  64  S.  W.  86,  it  was  held  that  a 
mere  delay  in  delivering  and  execut- 
ing a  benefit  certificate,  during  which 
the  applicant  died,  did  not  give  any 
right  of  recovery  on  the  certificate, 
where  the  terms  of  the  contract  pre- 
vented it  from  taking  effect  until  its 
delivery  to  the  applicant  in  good 
health,  and  the  delay  was  not  unrea- 
sonable, or  caused  by  bad  faith,  and 
there  was  no  time  prescribed  within 
which  the  delivery  should  be  made. 
The  court  said :  "It  is  said  there  was 
unreasonable  delay  in  returning  the 
certificate,  and  that  it,  having  been 
actually  signed  and  issued  from  the 
Sovereign  Camp  December  31,  should 
be  held  to  take  effect  at  a  prior  date. 
It  is  only  necessary  to  state  that  there 
does  not  appear  to  have  been  any  de- 
lay arising  out  of  bad  faith  on  the 
part  of  the  company.  Neither  the  ap- 
plication, nor  the  constitution  and 
rules  of  the  order,  prescribe  any  limit 
within  which  the  certificate  shall  be 
returned  and  the  contract  completed. 
Before  the  certificate  was  signed,  the 
applicant  had  become  sick.  Before  it 
was  ready  for  delivery,  he  was  dead. 
There  does  not  appear  to  have  been 
any  unnecessary  or  unreasonable  de- 
lay, but  only  such  as  was  required  to 
perfect  the  application  and  examina- 
tion." 

But  in  Indiana  National  L.  Ins.  Co. 
V.  Maines  (1921)  —  Ky.  — ,  280  S.  W. 
54,  it  was  held  that  while  mere  delay 
in  acting  upon  an  application  for  a 
policy  of  life  insurance,  which,  when 
acted  upon,  would  be  rejected,  does 
not  fix  liability  upon  the  company  from 
its  date,  where  the  application  is  sub- 
ject to  the  company's  approval,  and  it 
is  expressly  provided  that  the  insur- 
ance shall  not  relate  back  unless  the 
application  is  accepted,  yet  an  insur- 
ance company  will  not  be  allowed  to 
reject  an  application  for  insurance  for 
the  sole  reason  that  the  applicant  had 
died  or  a  loss  had  occurred  before  ac- 
tion was  taken  thereon,  where  it  is 
shown  that,  but  for  the  death  or  loss. 
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the  application  would  have  been  ac- 
cepted and  the  policy  issued. 

And  it  has  been  held  that,  where  an 
application  for  insurance  had  been 
made,  and  the  premium  duly  paid  by 
the  applicant  to  a  general  agent,  and 
the  company  had  delayed  the  issuance 
of  the  policy  merely  for  the  purpose 
of  effecting  a  settlement  with  the 
agent,  the  retention  of  the  premium 
and  the  application  should  be  con- 
strued as  an  acceptance  of  the  latter, 
and  the  making  of  the  insurance  con- 
tract. Preferred  Acci.  Ins.  Co.  v. 
Stone  (1899)  61  Kan.  48,  58  Pac.  986. 

And  from  the  language  used  in 
Pickett  V.  German  F.  Ins.  Co.  (1888) 
39  Kan.  697, 18  Pac.  903,  it  would  seem 
that  the  court  was  of  the  opinion  that 
delay  on  the  part  of  the  insured  in 
passing  upon  an  application  might 
make  a  contract  of  insurance,  since,  in 
affirming  the  overruling  of  a  demurrer 
to  a  petition  on  the  policy  of  insur- 
ance, it  used  the  following  language: 
"The  petition  contains  no  averment 
that  the  application  had  be^  ap- 
proved, or  that  it  had  been  retained  by 
the  defendant  for  such  a  period  as 
would  raise  a  presumption  of  ap- 
proval." 

And  in  Atkinson  v.  Hawkeye  Ins.  Co. 
(1887)  71  Iowa,  340,  32  N.  W.  371, 
where  the  application  was  never  re- 
ceived by  the  insurer,  there  is  a  state- 
ment that  if  the  insurer  "had  received 
the  application  and  premium,  and  re- 
tained the  same,  and  remained  silent, 
it  may  be  that  it  should  be  held  to 
have  approved  the  application." 

And  in  Robinson  v.  United  States 
Benev.  Soc.  (1908)  182  Mich.  695,  102 
Am.  St.  Rep.  436,  94  N.  W.  211,  where 
the  application  expressly  provided 
that  the  contract  of  insurance  should 
be  complete  the  moment  that  the  ap- 
plication was  received  at  the  insur- 
ance company's  office  and  accepted  by 
its  secretary,  it  was  held  that  the  ap' 
plication  and  acceptance  formed  a 
contract  nntil  the  certificate,  or  policy, 
was  Issued  and  received  in  its  stead, 
and  the  court  said:  "In  insurance 
contracts  of  this  character  it  is  the 
duty  of  the  company  to  act  with  rea- 
sonable promptness.  Failing  to  reject 
within  a  reasonable  time,  the  law  im- 
plies an  acceptance." 


In  Phoenix  Ins.  Co.  v.  Hale  (1900J 
67  Ark.  433,  55  S.  W.  486,  an  insurance 
company  was  held  to  be  liable  on  its 
policy  of  insurance,  where  the  holder 
made  an  application  for  renewal  there- 
of, and  paid  the  premium  to  the  agent, 
and  received  from  him  a  binding  re- 
ceipt, and  the  insurer  declined  to  re- 
new the  policy,  but  failed  to  notify  the 
insured  or  to  return  the  premium. 

In  Wanberg  v.  National  Union  F. 
Ins.  Co.  (1920)  —  N.  D.  — ,  179  N.  W. 
666,  a  statute  providing  that  every  in- 
surance company  engaged  in  the  hail 
insurance  business  should  be  bound, 
and  the  insurance  take  effect,  twenty- 
four  hours  after  the  day  and  hour  the 
application  therefor  had  been  taken  by 
the  authorized  agent  of  the  company, 
and  that,  if  the  latter  should  decline  to 
write  the  insurance,  it  should  notify 
the  agent  and  applicant  by  telegram, 
was  held  to  cover  all  applications  for 
hail  insurance,  although  they  include 
insurance  against  losses  from  other 
causes.  In  this  case,  a  judgment  was 
affirmed  for  an  applicant  who  had  filed 
an  application  for  hail  insurance,  and 
whose  crop  was  destroyed  by  hail  the 
following  day,  it  appearing  that  the 
insurance  company  had  not  rejected 
the  risk  within  twenty-four  hours,  nor 
until  four  days  after  the  application 
was  made. 

II.  LiaMUty  ex  delicto. 

In  a  class  of  comparatively  recent 
cases,  a  right  of  recovery  in  an  action 
of  tort  against  insurers  has  been  up- 
held, on  the  ground  of  negligence  in 
failing  to  act  upon  an  application,  and 
there  was  a  subsequent  loss  not  cov- 
ered by  insurance.  The  right  to  main- 
tain such  an  action  was  recognized  in 
the  following  cases:  Duffle  v.  Bank- 
ers' Life  Asso.  (1913)  166  Iowa,  19,  46 
L.R.A.(N.S.)  25, 139  N.  W.  1087;  John- 
son v.  Farmers  Ins.  Co.  (1918)  184 
Iowa,  680,  168  N.  W.  264;  Boyer  v. 
State  Farmers'  Mut  Hail  Ins.  Co. 
(1912)  86  Kan.  442,  40  L.R.A.(N.S.) 
164,  121  Pac.  329,  Ann.  Cas.  1915A, 
671;  Wilken  v.  Capital  F.  Ins.  Co. 
(1916)  99  Neb.  828,  157  N.  W.  1021. 

But  the  cases  are  not  unanimous  up- 
on this  point.  National  Union  F.  Ins. 
Co.  v.  School  Dist.  (1916)  122  Ark.  179, 
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L.R.A.1916D,  238,  182  S.  W.  647;  Iiv- 
terstate  Business  Men's  Asso.  v. 
Nichols  (1920)  143  Ark.  869,  220  S.  W. 
477. 

In  Duiiie  v.  Bankers'  Life  Asso. 
(1913)  160  Iowa,  19,  46  L.R.A.(N.S;) 
25,  139  N.  W.  1087,  holding  that  an  in- 
surance company  acting  under  a  state 
frAncbtse  was  liable  in  an  action  of 
tort  for  damages  for  losses  caused  by 
its  failure  promptly  to  act  upon  an  ap- 
plication for  life  Insurance,  received 
upon  its  own  solicitation  and  accom- 
panied by  the  requisite  premium.  The 
«ourtsaid:  "But  it  is  said  that  a  certif- 
icate or  policy  of  Insurance  is  simply  a 
contract  like  any  other,  as  between 
individuals,  and  that  there  is  no  such 
thing  as  negligence  of  a  party  in  the 
matter  of  delay  in  entering  into  a 
contract.  This  view  overlooks  the 
fact  that  the  defendant  holds  and  is 
acting  under  a  franchise  from  the 
state.  The  legislative  policy,  in  grant- 
ing this,  proceeds  on  the  theory  that 
chartering  such  association  is  in  the 
interest  of  the  public,  to  the  end  that 
indemnity  on  specific  contingencies 
shall  be  provided  those  who  are  eligi- 
ble and  desire  it,  and  for  their  protec- 
tion the  state  regulates,  inspects,  and 
supervises  their  business.  Having  so- 
licited applications  for  insurance,  and 
having  so  obtained  them,  and  received 
payment  of  the  fees  or  premiums  ex- 
acted, they  are  bound  either  to  furnish 
the  indemnity  the  state  has  authorized 
them  to  furnish,  or  decline  so  to  do 
within  such  reasonable  time  as  will 
enable  them  to  act  intelligently  and 
advisedly  thereon,  or  suffer  the  conse- 
quences flowing  from  their  neglect  so 
to  do.  Otherwise  the  applicant  is  un- 
duly delayed  in  obtaining  the  insur- 
ance he  desires,  and  for  which  the  law 
has  afforded  the  opportunity,  and 
which  the  insurer  impliedly  has 
promised,  if  conditions  are  satisfac- 
tory. Moreover,  policies  or  certificates 
of  insurance  ordinarily  are  dated  as  of 
the  day  the  application  is  signed,  and, 
aside  from  other  considerations,  the 
insurer  should  not  be  permitted  to 
unduly  prolong  the  period  for  which 
it  is  exacting  the  payment  of  premium, 
without  incurring  risk." 

It  was  further  held  in  the  above  case 


that  the  jury  would  have  been  justified 
in  finding  that,  but  for  the  insurer's 
negligence,  a  certificate  of  insurance 
would  have  been  issued,  where  there 
was  evidence  that  the  applicant  was 
young,  his  character  ^ood,  his  occupa- 
tion not  hazardous,  and  that  he  had 
passed  a  satisfactory  examination  and 
been  recommended  by  the  examining 
physician.  And  it  was  also  decided 
that  one  who  has  applied  for  insurance 
and  passed  a  satisfactory  examination, 
upon  the  assurance  that  insurance 
will  be  in  force  from  the  time  of  the 
medical  examination,  is  not  per  se  in 
fault  in  failing  to  make  inquiry  in  case 
the  policy  is  not  promptly  issued. 

In  the  Duffie  Case  (Iowa)  supra,  the 
question  whether  the  insurer,  in  the 
exercise  of  ordinary  diligence,  should 
have  passed  on  the  application  prior  to 
the  applicant's  death,  was  held  to  be 
for  the  jury,  it  appearing  that  the 
agent,  in  violation  of  his  duty  prompt- 
ly to  forward  the  application,  allowed 
it  to  lie  on  the  examining  physician's 
desk  «  month  lacking  a  day,  and  that 
the  insurance  company,  with  knowl- 
edge of  the  application,  did  nothing 
during  the  twenty-seven  days  inter- 
vening prior  to  the  applicant's  death 
by  drowning,  although  another  appli- 
cation, taken  about  the  same  time  and 
in  the  same  vicinity,  was  acted  upon, 
and  a  certificate  issued  within  nine- 
teen days. 

The  Duffie  Case  (Iowa)  supra,  was 
relied  upon  in  Wilken  v.  Capital  F. 
Ins.  Co.  (1916)  99  Neb.  828,  157  N.  W. 
1021,  holding  that  the  question  of  the 
insurer's  responsibility  for  failure 
duly  to  act  upon  the  application  was 
for  the  jury,  where  an  authorized 
agent  of  the  insurer  sent  an  applica- 
tion for  a  specified  amount  of  insur- 
ance upon  certain  property  to  a  bank, 
to  be  executed  by  the  owners,  who 
signed  the  application  and  left  it  with 
the  bank  to  be  returned  to  the  agent, 
but  the  bank,  through  some  oversight, 
failed  to  return  the  application  for 
more  than  ten  days,  and  during  that 
time  the  property  was  destroyed  by 
fire,  the  insurer  having  refused  to  pay 
the  loss  solely  because  the  application 
had  not  been  received  and  approved 
and  the  policy  issued  before  the  fire. 
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the  .delay  of  the  bank  in  forwarding 
the  application  being  considered  the 
act  of  the  agent,  for  which  the  insurer 
was  responsible. 

And  in  Boyer  v.  State  Fanners'  Mut. 
Hail  Ins.  Co.  (1912)  86  Kan.  442,  40 
LJl.A.(N.S.)  164,  121  Pac.  329,  Ann. 
Cas.  1915A,  671,  a  hail  insurance  com- 
pany which  issued  a  policy  on  a  crop 
of  growing  com  the  day  after  it  was 
destroyed  by  a  hailstorm  was  held  li- 
able, in  an  action  of  negligence,  for 
the  amount  of  insurance  which  would 
have  been  in  force  before  the  storm, 
had  its  soliciting  agent  not  delayed 
for  five  days  to  forward  the  applica- 
tion, it  appearing  that  the  application 
was  made  at  the  danger  period  of  the 
corn-growing  season.  The  court  said : 
"There  was  sufficient  danger  to  the 
plaintiff  to  be  apprehended  from  delay 
in  closing  the  transaction,  that  a  rea- 
sonably prudent  business  man,  guided 
by  the  considerations  which  ordinarily 
regulate  conduct,  would  have  acted 
with  diligence.  If  the  agent  only  be 
considered,  it  is  clear  enough  that  he 
would  be  liable  if  his  negligent  reten- 
tion of  the  application  prevented  its 
timely  acceptance.  Since  he  was  mere- 
ly the  arm  of  the  defendant,  the 
obligation  resting  upon  him  was  the 
obligation  of  the  defendant.  There- 
fore, the  duty  of  the  defendant  to  se- 
cure prompt  transmission  of  the  ap- 
plication from  the  solicitor's  field  to 
the  central  office  is  quite  apparent. 
Whether  or  not  the  delay  in  this  case 
was  unreasonable  was  a  question  of 
fact  for  the  trier  of  the  facts,  and, 
as  it  is  presented  here,  is  not  one  of 
law  for  this  court." 

And  in  Johnson  v.  Farmers'  Ins. 
Co.  (1918)  184  Iowa,  630,  168  N.  W. 
264,  it  was  held  that  if  the  authority 
actually  given  the  insurer's  agent,  or 
the  authority  which  it  apparently  per- 
mitted him  to  exercise,  was  such  as  to 
justify  an  applicant  for  fire  insurance 
in  agreeing  with  him  upon  the  terms 
of  insurance,  paying  him  the  pre- 
mium, and  relying  upon  him  to  report 
the  same  to  the  company,  either  orally 
oe  in  an  application  made  by  himself, 
and  obtain  a  policy  embodying  the 
agreement,  and  he  failed  and  neg- 
lected to  report  such  agreement  to  the 


company,  or  transmit  the  premium 
collected  to  it,  and  failed  to  notify  the 
applicant  of  the  true  situation,  and  the 
latter,  as  a  person  of  ordinary  care 
and  prudence,  was  led  to  believe,  and 
did  believe,  that  the  insurance  for 
which  an  application  had  been  filed 
and  premium  paid  had  been  duly  ef- 
fected, the  negligence  of  the  agent 
was  chargeable  to  the  company,  and 
that  the  applicant  might  recover  dam- 
ages. It  was  argued  in  this  case  that 
the  agent's  agreement  to  receive  and 
hold  the  policy  on  deposit  in  his  safe 
for  the  applicant  was  not  within  the 
scope  of  his  authority  as  the  insurer's 
agent,  and  that  in  that  respect  he 
must  be  considered  as  the  applicant's 
agent,  and  that  his  failure  to  give  no- 
tice that  no  policy  had  been  issued  was 
negligence  only  with  respect  to  his 
agency  for  the  applicant,  and  not  with 
respect  to  his  agency  for  the  com- 
pany. The  court  said  that  for  the 
purposes  of  the  case  the  contention 
might  be  admitted,  but  that  the  con- 
clusion that  the  insurer  was  not  lia- 
ble did  not  fellow;  that  the  duty  to 
notify  the  applicant,  if  the  insurer  re- 
fused to  issue  the  policy  for  which  a 
premium  had  been  paid,  was  one 
which  the  company  or  its  agent  was 
bound  to  perform  with  reasonable 
promptness,  and  without  any  refer- 
ence whatever  to  the  agreement  to 
hold  the  policy  for  the  applicant;  that 
neither  the  agent,  nor  the  company 
for  which  he  acted,  could  take  the 
money  in  payment  of  the  agreed  pre- 
mium, without  notice  of  a  failure  to 
insure,  and  without  offer  to  return  the 
money,  and  escape  liability  merely  be- 
cause the  applicant  did  not  appear 
and  demand  action  on  their  part  be- 
fore the  loss  occurred. 

In  Walker  v.  Farmers'  Ins.  Co. 
(1879)  51  Iowa,  679,  2  N.  W.  583,  the 
trial  court  instructed  the  jury  that  if 
they  found  that  the  person  who  re- 
ceived the  application  for  insurance 
was  an  agent  with  limited  and  re- 
stricted authority,  having  power  only 
to  receive  and  forward  applications  to 
the  company  for  its  approval  or  re- 
jection, then,  as  such,  he  would  be 
held  to  the  use  of  ordinary  diligence, 
and  the  company  would  be  liable  for 
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his  negligence  in  the  performance  of 
such  duty;  and  if  he  neglected  to  for- 
ward the  application  within  a  reason- 
able time,  considering  all  the  circum- 
stances, the  company  would  be  liable 
for  any  loss  occasioned  by  such  neg- 
lect. This  instruction  was  held  erro- 
neous in  that  case,  on  the  ground  that 
no  issue  of  negligence  was  raised  by 
the  pleading,  the  court  saying:  "It 
may  be — but  the  point  we  do  not  de- 
cide— that  defendant  is  liable  for  the 
neglect  of  its  agent  as  contemplated 
in  this  instruction,  but  in  order  to  re- 
cover for  such  negligence  the  action 
must  be  based  thereon,  and  the  peti- 
tion must  so  declare.  The  petition  in 
this  case  declares  upon  a  contract  for 
insurance.  This  instruction  con- 
templates liability  of  defendant  on  ac- 
count of  the  negligence  of  defendant's 
agent  in  not  forwarding  to  defendant 
the  application  and  other  papers.  No 
issue  as  to  negligence  was  raised  by 
the  pleadings.  The  court  therefore 
erred  in  submitting  to  the  jury,  by 
this  instruction,  the  question  of  the 
agent's  negligence." 

In  Meyer  v.  Centraf  States  L.  Ins. 
Co.  (1919)  103  Neb.  640,  173  N.  W. 
578,  19  N.  C.  C.  A.  700,  an  action  for 
damages  by  the  administrator  of  the 
applicant  against  a  life  insurance 
company,  for  alleged  negligence  in  de- 
laying action  on  an  application  which 
designated  the  estate  as  beneficiary, 
the  evidence  was  held  insufficient  to 
sustain  a  verdict  in  favor  of  the  plain- 
tiff, there  being  testimony  that,  the 
examining  physician  having  errone- 
ously indicated  that  the  applicant  had 
an  excessive  blood  pressure,  the  in- 
surer wrote  him  several  times,  with- 
out avail,  for  a  re-examination  of  the 
blood  pressure,  and  that  twenty  days 
after  the  application  was  made  the 
agent  was  advised  of  the  delay,  but 
gave  the  applicant  no  notice,  and  that 
the  stipulated  period  of  sixty  days  for 
investigation  of  the  risk  had  not  ex- 
pired at  the  time  of  the  accident,  not- 
withstanding that  the  applicant  was  a 
good  risk,  and  that  a  policy  written 
nineteen  days  after  the  application 
was  made  would  eventually  have  been 
delivered  to  him,  had  he  not  been  ac- 
cidentally killed.    Although  the  deci- 


sion in  this  case  was  against  a  re- 
covery on  the  evidence,  the  majority 
opinion  apparently  assumes  that  an 
action  might  be  maintained  on  the 
theory  of  negligence,  upon  a  proper 
showing.  In  a  concurring  opinion, 
however,  Cornish,  J.,  expressed  hie 
own  view  that,  in  the  absence  of  con- 
tract, the  defendant  owed  the  deceased 
no  duty  to  furnish  him  insurance,  and 
that  a  failure  to  do  so  would  not  be 
a  basis  for  an  action  in  tort. 

In  National  Union  F.  Ins.  Co.  v. 
School  Dist.  (1916)  122  Ark.  179,  L.R.A. 
1916D,  238,  182  S.  W.  547,  an  insur- 
ance company  was  held  not  liable  for 
the  negligence  of  its  agent  in  failing 
to  forward  an  application,  accom- 
panied by  payment  of  premium,  tke 
property  having  been  subsequently 
destroyed  without  insurance,  where 
he  had  only  authority  to  solicit  ap- 
plications, deliver  policies,  and  receipt 
for  initial  premiums,  and  the  applica- 
tion stipulated  that  there  should  be  no 
contract  until  the  issuance  and  de- 
livery of  a  policy.  The  court  said: 
"The  only  issue  presented  by  this  ap- 
peal is  whether  or  not  an  insurance 
company  is  liable  for  the  negligence 
of  its  agent  in  failing  to  send  to  the 
company  an  application  for  insurance, 
where  the  only  authority  of  the  agent 
is  to  solicit  applications  for  insurance, 
to  deliver  policies  when  issued,  and  to 
receive  and  receipt  for  initial  pre- 
miums. When  an  agent  acts  within 
the  scope  of  his  authority,  the  prin- 
cipal is  bound.  St.  Louis  &  S.  F.  R. 
Co.  V.  Ryan  (1892)  56  Ark.  247,  19  S. 
W.  839.  Now,  in  the  written  applica- 
tion of  appellee  for  a  policy  of  in- 
surance, it  is  stated :  'It  is  understood 
and  agreed  that  this  application  shall 
not  be  construed  as  a  contract  of  in- 
surance against  said  company  until 
same  shall  be  approved  by  the  officers 
of  said  company,  which  approval  shall 
be  evidenced  by  the  issuance  and  de- 
livery of  its  policy.'  Under  the  ex- 
press terms  of  this  proposal  on  the 
part  of  appellee  for  insurance,  it  is 
stipulated  that  there  shall  be  no  con- 
tract of  insurance  until  the  company 
shall  approve  the  application,  and  evi- 
dence its  approval  by  the  issuance  of 
a  policy.     Under  this  stipulation  of 
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appellee,  even  if  the  soliciting  agent 
had  promptly  forwarded  the  applica- 
tion to  the  company,  the  latter  was 
under  no  legal  obligation  to  issue  the 
policy  to  appellee.  The  authority  of 
the  soliciting  agent  to  receive  and 
forward  the  application,  if  strictly 
followed,  did  not  impose  upon  the  ap- 
pellant any  legal  duty.  If  the  ap- 
plication had  been  promptly  trans- 
mitted and  received,  appellant  would 
not  have  been  liable  until  the  policy 
was  actually  issued.  Cooksey  v.  Mu- 
tual L.  Ins.  Co.  (1904)  73  Ark.  117, 108 
Am.  St.  Rep.  26,  83  S.  W.  317;  People's 
Mut.  L.  Acci.  &  Health  Ins.  Co.  v. 
Powell  (1911)  98  Ark.  166,  135  S. 
W.  823.  Negligence,  and  liability 
therefor,  cannot  be  predicated  upon  a 
state  of  facta  that  does  not  impose 
any  legal  duty.  The  better  reason  and 
the  decided  weight  of  authority  sup- 
port the  doctrine  that  mere  delay  in 
passing  upon  an  application  for  insur- 
ance cannot  be  construed  as  accepting 
such  application,  and  consenting  to  be 
bound  for  the  insurance  sought  by  it, 
nor  can  a  cause  of  action  for  negli- 
gence be  grounded  upon  such  delay. 
Alabama  Gold  L.  Ins,  Co.  v.  Mayes 
(1878)  .61  Ala.  168,  and  other  cases 
cited  in  appellant's  brief.  The  solic- 
iting agent,  with  only  the  limited  au- 
thority shown  by  the  undisputed  evi- 
dence, could  not  bind  the  company  by 
stating  that  a  policy  would  be  issued. 
American  Ins.  Co.  v.  Hornbarger 
(1908)  85  Ark.  337,  108  S.  W.  213, 
Appellee  could  not  assume  or  presume 
that  the  special  agent,  with  only 
limited  authority,  could  bind  his  prin- 
cipal by  any  statements  he  made  con- 
cerning his  own  authority.  Appellee 
must  be  held,  under  the  undisputed 
evidence,  to  have  known  the  extent 
and  nature  of  the  authority  of  ap- 
pellant's special  agent."  The  trial 
court  in  this  case  instructed  the  jury 
that  if  the  agent  had  authority  as 
such  to  receive  and  forward  applica- 
tions, and  to  receive  payment  of  pre- 
miums thereon,  and  neglected  for  an 
unreasonable  length  of  time  to  for- 
ward the  application  in  question,  and 
if  the  company  would  have  issued  a 
policy  if  the  application  had  been  for- 
warded, and  if,  by  reason  of  such  neg- 


lect on  the  part  of  the  agent,  the  plain- 
tiff suffered  the  loss  complained  of, 
they  should  find  in  plaintiff's  favor. 
It  would  seem  that,  if  recovery  is 
ever  to  be  permitted  on  the  ground 
of  negligence,  it  should  be  upon  the 
carefully  guarded  hypothesis  of  that 
instruction.  The  judgment  for  the 
plaintiff,  however,  was  reversed. 

Relying  upon  National  Union  F.  Ins. 
Co.  V.  School  Dist.  (1916)  122  Ark, 
179,  L.R.A.1916D,  238,  182  S,  W.  547, 
supra,  the  court,  in  Interstate  Busi- 
ness Men's  Acci.  Asso.  v.  Nichols 
(1920)  143  Ark,  369,  220  S.  W.  477, 
where,  according  to  the  undisputed 
evidence,  the  soliciting  agent  was  a 
special  agent,  with  limited  authority 
to  solicit  applications  and  forward 
them,  it  was  held  that  his  representa- 
tions that  the  policy  would  be  issued 
and  effective  from  the  date  of  the  ap- 
plication were  not  binding  on  the  in- 
surer, and  that  no  recovery  could  be 
had  on  the  ground  of  negligent  delay 
in  connection  with  the  transmission 
of  the  application,  the  approval  there- 
of, and  the  issuance  of  the  policy. 

It  will  be  observed  that  in  the  re- 
ported case  (BraNjEy  v.  Federal  Life 
Ins.  Co.  ante,  1021),  the  court  did  not 
pass  upon  the  question  whether  the 
applicant,  if  he  had  not  been  killed, 
but  had  survived  his  injuries,  would 
have  had  a  cause  of  action  against 
the  insurer,  but  that  it  was  there  held 
that  no  cause  of  action  accrued  to 
his  administrator  against  the  insurer, 
for  negligence  in  failing  to  issue  a 
policy  within  a  reasonable  time,  where 
the  applicant  was  instantly  killed  by 
accident  before  a  policy  was  issued. 

In  Duffre  v.  Bankers'  Life  Asso. 
(1913)  160  Iowa,  19,  46  L.R.A.(N.S.) 
25,  139  N.  W,  1087,  it  was  held  that 
the  administrator,  and  not  the  benefi- 
ciary named  in  the  application,  had 
the  right  of  action  for  neglect  of  the 
insurer  to  act  upon  an  application  for 
life  insurance  within  a  reasonable 
time,  so  that  the  opportunity  to  ob- 
tain insurance  was  cut  off  by  the 
death  of  the  applicant.  The  court 
said:  "The  application  named  plain- 
tiff as  his  beneficiary,  and,  had  the 
certificate  issued,  likely  she  would 
have   been   named   therein   as   such. 
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But  there  was  no  contract,  and  the 
negligence,  if  any,  was  that  of  fail- 
ing to  discharge  a  duty  owing  the  de- 
ceased. Had  the  certificate  issued, 
whether  plaintiff  or  someone  else 
were  beneficiary  would  have  been  op- 
tional with  the  insured,  and  as  the  in- 
jury, if  any,  was  to  him,  his  repre- 
sentative alone  can  maintain  the  ac- 
tion for  resulting  damages." 


It  has  been  held,  in  an  action  for 
the  failure  of  an  insurance  agent  tt> 
transmit  an  application  within  a  rea- 
sonable time,  that  the  applicant  is  en- 
titled only  to  the  actual  value  of  the 
property  destroyed,  and  not  to  the  en- 
tire amount  of  the  contemplated  in- 
surance. Johnson  v.  Farmers'  Ins.  CSo. 
(1918)  184  Iowa,  680,  168  N.  W.  264. 

J.  T.  W. 


ANNIE  WEBB  et  al„  Appts., 

V. 

STATE  OF  TENNESSEE. 

Tennessee  Supreme  Oowrt  — June  1,  1918. 
(140  Tenn.  205,  203  S.  W.  955.) 

Appeal  —  failure  to  instruct  <hi  drcamstaiitial  evidence  — -  error. 

1.  In  a  prosecution  for  murder  it  is  reversible  error  to  fail  to  instruct 
upon  the  nature  of  circumstantial  evidence  and  upon  the  general  rules  of 
lavir  governing  it,  although  no  request  is  made  for  such  instruction,  where 
the  only  incriminating  evidence  is  of  that  character. 

[See  note  on  this  question  beginning  on  page  1049.] 

Evidence  —  circnmstantial  —  what  is.     the  main  facts  may  be  deduced  accord- 

2.  Circumstantial  evidence  consists  ing  to  reason  and  common  experience 
of  proof  of  collateral  facts  and  circum-     of  mankind. 

stances,  from  which  the  existence  of         [See  8  R.  C.  L.  180.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Gibson 
County  (Harwood,  J.)  convicting  them  of  murder.  Reversed  as  to  de- 
fendant Webb. 


Messrs.  Clark  &  Landnun,  for  ap- 
pellant Webb: 

The  trial  court  erred  as  a  matter 
of  law  in  failing  to  charge  the  jury  the 
law  applicable  to  a  case  wherein  it  is 
sought  to  convict  defendant  on  circum- 
stantial evidence. 

Phipps  V.  State,  3  Coldw.  348;  Nel- 
son V.  State,  2  Swan,  237;  Chappel  v. 
State,  7  Coldw.  98;  Haekett  v.  Brown, 
2  Heisk.  264;  Underbill,  Crim.  Ev.  §  6, 
p.  10;  Gilmore  v.  State,  99  Ala.  154, 
IS  So.  536 ;  Jones  v.  State,  105  Ga.  649, 
31  S.  E.  574;  State  v.  Cohen,  108  Iowa, 
208,  75  Am.  St.  Rep.  213,  78  N.  W. 
857;  1  Greenl.  Ev.  p.  24;  12  Cyc.  633; 
Reason  v.  State,  43  Tex.  Crim.  Rep. 
442,  69  L.R,A.  193,  67  S.  W.  96;  Hanks 
V.  State,  —  Tex.  Crim.  Rep.  — ,  56  S. 
W.  922;  Wallace  v.  State,  —  Tex.  Crim. 
Rep.  — ,  66  S.  W.  1102;  Beason  v.  State, 


—  Tex.  Crim,  Rep.  — ,  63  S.  W.  633; 
Riley  v.  State,  20  Tex.  App,  100;  State 
V.  Brady,  —  Iowa,  — ,  91  N.  W.  801, 
14  Am.  Crim.  Rep.  150;  Frazier  v. 
State,  117  Tenn.  455,  100  S.  W.  94; 
Grigsby  v.  Moffat,  2  Humph.  488; 
Arismendis  v.  State,  41  Tex.  Crim. 
Rep.  374,  54  S.  W.  599;  Taylor  v.  State, 
27  Tex.  App.  463,  11  S,  W.  462;  York 
V.  State,  42  Tex.  Crim.  Rep.  528,  61  S. 
W.  129;  Crowell  v.  State,  24  Tex.  App. 
404,  6  S.  W.  318. 

Messrs.  L.  H.  Tyree  and  W.  W. 
Herron  for  other  appellants. 

Mr.  W.  H.  Swiggart,  Jr.,  Assistant 
Attorney  General,  for  the  State. 

Williams,  J.,  delivered  the  opinion 
of  the  court: 

In  the  prosecution  of  a  murder 
case,  where  the  only  incriminating 
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evidence  agamst  the  accused  is  cir- 
cumstantial, is  it  reversible  error  for 
,  ,  „  the  trial  judge  to 

f^?SZt^  «»•     fail  to  instruct  the 

SVwencl^V™,.  JUJT  upon  the  na- 
ture of  circumstan- 
tial evidence  and  upon  the  general 
rules  of  law  governing  it,  no  special 
request  being  tendered  by  defend- 
ant?   Yes. 

Principle:  In  such  a  case  the 
main  fact — ^the  factum  probandum 
— is  the  fatal  stroke,  and  if  there  be 
no  direct  testimony  connecting  the 
accused  with  the  main  fact,  as  the 
slayer,  and  the  sole  evidence  is  cir- 
cumstantial, it  is  error  not  to  in- 
struct the  jury  as  to  the  rules  appli- 
cable to  that  kind  of  evidence.  The 
error  is  of  a  class  denominated  fun- 
damental. It  goes  essentially  to  the 
basis  of  the  accused's  theory  for  de- 
fense. 

"Circumstantial  evidence"  differs 
from  direct  evidence,  and  consists  of 
proof  of  collateral  facts  and  circum- 
stances, from  which  the  existence  of 
Kvidence-  ^hc  main  fact  may 

eircnmstantiai  be  deducod  accord- 
-TThat  Is.  jjjg  ^  reason  and 

common  experience  of  mankind. 
The  force  and  the  weight  of  sudi 
proof  have  well-defined  recognition 
in  rules  of  law,  and  judges  should 
not  deny  the  accused  their  safe- 
sruard. 

Precedent:  As  to  the  funda- 
mental character  of  such  evidence. 
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fair  analogy  is  found  in  cases  involv- 
ing failure  to  charge  on  reasonable 
doubt,  in  which  event,  without  re- 
quest made,  there  is  reversible  error. 
Frazier  v.  State,  117  Tenn.  430,  455, 
100  S.  W.  94. 

In  Smith  v.  State,  2  Shannon,  Cas. 
621,  it  was  held  that  in  such  case,  if 
an  additional  instruction  upon  cir- 
cumstantial evidence  be  requested, 
it  is  reversible  error  to  refuse  it ;  and 
in  Barnard  v.  State,  88  Tenn.  183, 
236, 12  S.  W.  431,  the  rule  we  declare 
was  recognized,  the  charge  upon  the 
doctrine  of  reasonable  doubt  not 
superseding  the  necessity  of  giving 
to  the  jury  the  rules  applicable  to 
circumstantial  evidence.  However, 
the  direct  question  here  involved  was 
not  presented  in  either  of  those 
cases;  but  it  has  been  solved,  as 
above  indicated,  by  several  text- writ- 
ers and  in  many  decisions.  Michie, 
Homicide,  1398 ;  Underbill,  Crim.  Ev. 
§  6;  12  Cyc.  633,  and  cases  cited. 

Reversed  as  to  appellant  Annie 
Webb,  with  remand  for  a  new  trial. 


.     NOTE. 

The  duty  of  the  court  in  a  criminal 
case,  in  the  absence  of  a  request,  to 
charge  with  respect  to  circumstantial 
evidence,  is  the  subject  of  the  annota- 
tion following  Gardner  v.  State,  post, 
1049. 


STATE  OF  MISSOURI,  Respt., 

V. 

EVERETT  BAIRD,  Appt. 

MtssottH  Supreme  Court  (Division  A'o.  S)-'May  S6,  1991. 
(—  Mo.  — ,  281  S.  W.  625.) 

Criminal  law  •—  trial  —  instruction  —  circumstantial  evidence. 

1.  The  jury  must  be  instructed  in  regard  to  circumstantial  evidence 
where  the  guilt  of  accused  is  established  wholly  by  such  evidence. 

[See  note  on  this  question  beginning  on  page  1049.] 

—  instruction  not  necessary.  case  where  accused  admits  the  killing, 

2.  An  instruction  on  circumstantial     and  the  only  question  for  the  jury  to 
evidence  is  not  necessary  in  a  murder     determine  from  circumstances  is,  who 
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was  tiie  aggressor,  and  whether  or  not 
there  was  justification  for  the  act,  or 
facts  which  would  mitigate  the  crime. 

[See  13  R.  C.  L.  933.] 
Witness  —  impeachment  —  quarrel- 
some character. 
'  3.  The  state  cannot  impeach  an  ac- 
cused as  a  witness  by  showing  that  he 
was  of  bad  character  as  a  quarrelsome, 
turbulent  citizen. 

[See  28  R.  C,  L.  620,  621.] 
Criminal   law   —  instruction   —   on 
character. 

4.  Testimony  of  state's  witnesses,  in 
an  attempt  to  show  that  the  character 


of  one  accused  of  murder  was  bad,  that 
it  was  not  bad,  is  substantial  evidence 
of  good  character,  requiring  an  instruc- 
tion upon  character,  where  the  statute 
requires  such  instruction  whenever 
necessary. 

Trial  —  instruction  —  right  to  raise 
question. 

5.  The  state  cannot,  after  attacking 
the  character  of  an  accused  and  produc- 
ing witnesses  whose  evidence  showed 
good  character,  claim  that  character 
was  not  in  issue  so  as  to  require  an 
instruction  upon  it 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Pemiscot 
County  (McCarty,  J.)  convicting  him  of  murder  in  the  second  degree. 
Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Mayes  &  Gossom,  for  appel- 
lant: 

The  court  erred  in  failing  to  instruct 
the  jury  as  to  the  good  character  of 
the  defendant,  upon  his  request  so  to 
do. 

State  V.  Anslinger,  171  Mo.  600,  71 
S.  W.  1041;  State  v.  O'Connor,  31  Mo. 
389;  State  v.  Cook,  —  Mo.  — ,  207  S. 
W.  833;  State  v.  Fenter,  —  Mo.  App. 
— ,  204  S.  W.  735;  State  v.  Byrd,  278 
Mo.  426,  213  S.  W.  37. 

And  it  makes  no  difference  whether 
the  evidence  of  good  character  was  ad- 
duced by  the  state  or  the  defendant. 

State  V.  Bidstrup,  237  Mo.  273,  140 
S.  W.  904. 

It  was  error  to  refuse  defendant's 
request  to  instruct  the  jury  on  all 
questions  of  law  necessary  for  their  in- 
formation in  arriving  at  a  just  verdict, 
and  especially  in  refusing  the  request 
of  the  defendant  to  instruct  the  jury 
on  circumstantial  evidence. 

State  V.  Barton,  214  Mo.  316,  113  S. 
W.  1111;  State  v.  Bobbitt,  215  Mo.  10, 
114  S,  W.  511;  State  v.  Massey,  274 
Mo.  578,  204  S.  W.  543;  State  v.  Don- 
nelly, 130  Mo.  643,  32  S.  W.  1124;  State 
V.  Francis,  199  Mo.  671,  98  S.  W.  11. 

A  verdict  cannot  stand  that  rests 
solely  upon  conjecture  and  suspicion. 

State  v.  Glahn,  97  Mo.  679,  11  S.  W. 
260 ;  State  v.  Nesenhener,  164  Mo.  461, 
65  S.  W.  230;  State  v.  Francis,  supra; 
State  V.  Gordon,  199  Mo.  561,  98  S.  W. 
39. 

Messrs.  Jesse  W.  Barrett,  Attorney 
General,  and  J.  Henry  Caruthers, 
Special  Assistant  Attorney  General, 
for  the  State: 


No  substantial  evidence  of  good  char- 
acter was  adduced. 

State  V.  Byrd,  278  Mo.  426,  213  S.  W. 
37;  State  v.  Gartrell,  171  Mo,  519,  71 
S.  W.  1045;  State  v.  Anslinger,  171  Mo. 
606,  71  S.  W.  1041;  State  v.  Cook,  — 
Mo.  — ,  207  S.  W.  833;  State  v.  Hopper, 
71  Mo.  430. 

The  state  did  not  seek  to  convict  de- 
fendant upon  circumstantial  evidence 
alone;  hence  the  refusal  of  the  court 
to  give  such  instruction  is  not  error. 

State  V.  Bobbitt,  218  Mo.  43,  114  S. 
W.  511 ;  State  v.  Donnelly,  130  Mo.  649, 
32  S.  W.  1124;  State  v.  Fairlamb,  121 
Mo.  147,  25  S.  W.  895 ;  State  v.  Gartrell, 
171  Mo.  519,  71  S.  W.  1045;  State  v. 
Robinson,  117  Mo.  663,  23  S.  W.  1066; 
State  v.  Massey,  274  Mo.  578,  204  S. 
W.  543;  State  v.  Crone,  209  Mo.  330, 
108  S.  W.  555. 

The  verdict  is  supported  by  sub- 
stantial evidence,  and  this  court  will 
not  iiit6i*fGi*G 

state  V.  Fields,  234  Mo.  615, 138  S.  W. 
518:  State  v.  Sharp,  233  Mo.  298,  135 
S.  W.  488;  State  v.  Cannon,  232  Mo. 
215,  134  S.  W.  513;  State  v.  Bidstrup, 
237  Mo.  283,  140  S.  W.  904. 

The  court  is  not  limited  to  the  tes- 
timony offered  by  the  adverse  party, 
but  will  consider  all  the  evidence 
in  the  case,  passing  upon  the  sufficiency 
of  the  evidence  to  sustain  the  verdict. 

State  V.  Meagher,  49  Mo.  App.  576; 
State  V.  Martin,  230  Mo.  700,  132  S. 
W.  595;  State  v.  Lackey,  230  Mo.  707, 
132  S.  W.  602. 

Defendant  submits  no  proof,  by  affi- 
davit or  otherwise,  showing  that  the 
verdict  was  the  result  of  bias  and  pre- 
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judice,  and  the  verdict  will  not  be  dis- 
turbed on  that  ground. 

State  V.  Gonce,  87  Mo.  630;  State  v. 
Howell,  117  Mo.  342,  23  S.  W.  263; 
State  V.  McBrien,  265  Mo.  607,  178  S. 
W.  489. 

Defendant,  having  offered  no  objec- 
tion at  the  time,  cannot  now  be  heard 
to  complain  of  the  court's  action  in  per- 
mitting the  state  to  ask  witnesses 
about  his  general  certain  reputation  as 
being  a  violent  and  turbulent  man. 

Hannibal  &  St.  J.  R.  Co.  v.  Moore, 
37  Mo.  342;  State  v.  Mills,  88  Mo.  417; 
State  V.  Bell,  212  Mo.  122,  111  S.  W. 
24;  State  v.  Page,  212  Mo.  237,  110 
S.  W.  1057. 

White,  C,  filed  the  foIlov(ring  opin- 


ion: 

The  appellant,  March  23,  1920,  in 
the  circuit  court  of  Pemiscot  county, 
was  convicted  of  murder  in  the  sec- 
ond degree,  and  his  punishment 
fixed  at  imprisonment  in  the  pen- 
itentiary for  a  term  of  fifteen  years. 
He  was  charged  with  having  killed 
one  Will  Jenkins  on  the  10th  day  of 
August,  1919. 

Jenkins  and  Baird  were  farmers, 
and  lived  near  each  other,  their  two 
houses  being  about  100  yards  apart. 
It  seems  that  Jenkins  was  making  a 
crop  on  the  shares  for  Baird.  The 
two  men  had  had  some  difficulty ;  the 
evidence  showed  that  each  had  made 
violent  threats  against  the  other. 
The  houses  of  the  two  men  fronted 
east,  and  it  appears  that  a  division 
fence,  somewhere  near  midway  be- 
tween the  two  houses,  separated 
their  respective  inclosures,  Baird's 
house  being  on  the  south.  To  the 
rear,  and  a  little  to  the  north  of 
Baird's  house,  was  his  barn.  North 
of  the  bam,  across  the  fence,  was 
Jenkins's  cornfield.  There  was  no 
witness  to  the  homicide,  except  the 
defendant  himself.  Jenkins's  body, 
a  few  moments  after  he  was  shot, 
was  found  a  few  feet  from  the  divi- 
sion fence,  inside  his  cornfield, 
among  the  cornstalks.  The  state  at- 
tempted to  show  the  shot  which 
killed  Jenkins  was  fired  from  a  win- 
dow in  the  loft  of  Baird's  crib,  which 
window  was  about  18  or  20  feet 
south  of  where  Jenkins's  body  lay. 
He  was  killed  with  a  shotgun,  and, 
according   to    the   testimony,    the 
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wounds  ranged  downward,  indicat- 
ing that  he  was  shot  from  an  eleva- 
tion. Baird  admitted  he  killed 
Jenkins  with  a  shotgun,  and  ex- 
plained to  several  persons  who  tes- 
tified for  the  state  how  it  occuiTed. 
It  is  claimed  by  the  state  that  those 
explanations  were  inconsistent. 

According  to  the  evidence  offered 
by  the  defendant,  on  the  morning  be- 
fore the  tragedy,  about  8 :30  in  the 
morning,  Baird  went  away  from 
home  to  a  little  town  called  Nether- 
lands. While  he  was  gone,  his  wife 
and  Jenkins's  wife  had  a  quarrel 
about  vegetables  in  the  garden.  It 
seems  that  the  gardens  of  the  two 
were  inclosed  together.  A  short 
time  afterwards  Jenkins  appeared 
at  the  milk  house  in  Baird's  yard 
where  Mrs.  Baird  was,  and  abused 
her  violently,  threatening  to  kill  the 
defendant.  He  had  a  shotgun  at  the 
time,  and  went  off  through  the  field, 
Mrs.  Baird  thought,  hunting  for  her 
husband.  Mrs.  Baird  then  brought 
out  her  husband's  shotgun,  and 
when  he  returned  from  town  she  told 
him  of  the  altercation.  Soon  after- 
wards Jenkins  appeared  with  his 
gun,  apparently  "stalking"  the  de- 
fendant, peeping  around  his  bw-n,  "as 
if  to  discover  where  he  was.  After 
watching  for  a  time,  the  defendant 
stepped  out  in  the  open,  and  after  a 
few  remarks  and  gestures,  from 
which  appellant  claimed  he  thought 
Jenkins  was  about  to  shoot  him,  he 
fired  the  fatal  shot.  Eleven  shot 
took  effect  in  Jenkins's  head,  killing 
him  instantly.  Evidence  was  offered 
by  defendant  to  prove  that  Jenkins 
was  a  violent,  turbulent,  quarrelsome 
character.  Evidence  also  was  of- 
fered by  the  state  as  to  the  defend- 
ant's character,  which  will  be  noted 
later  in  the  opinion. 

The  evidence  indicates  that  Jen- 
kins fell  where  he  lay,  about  18  or  20 
feet  north  of  the  window  in  the  loft 
of  the  defendant's  bam,  and  about  6 
feet  north  of  the  division  fence.  The 
stalks  of  com  near  the  body  showed 
the  noarks  of  a  shot.  With  the  view 
we  take  of  the  case,  it  is  unnecessary 
to  set  out  the  evidence  at  greater 
length. 


Digitized  by 


Google 


1088 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [15  A.L.R. 


I  1  The  appellant  assigns  error  to 
the  failure  of  the  court  fully  to  in- 
struct the  jury  fin  all  the  questions 
of  law  involved  in  the  case. .  He 
claimed  the  court  should  have  in- 
structed in  regard  to  circumstantial 
evidence.  The  court  must  instruct 
the  jury  in  regard  to  it,  where  the 
guilt  of  the  defendant  is  established 
wholly  by  circumstantial  evidence, 
criniinni  low  Where  the  fact  of 
t^MJinntra^titn  the  homiclde  by  the 
r^idellccV""*'"'    defendant    depends 

upon  circumstances, 
such  an  instruction  is  necessary,  but 
not  where  the  only  resort  to  circum- 
stantial evidence  is  for  the  purpose 
of  showing  the  manner  in  which  the 
homicide  took  place.  State  v.  Gart- 
rell,  171  Mo.  loc.  cit.  519,  71  S.  W. 
1045 ;  State  v.  Crone,  209  Mo.  316, 
loc.  cit.  331,  108  S.  W.  555;  State  v. 
Bobbitt,  215  Mo.  loc.  cit.  43,  114  S. 
W.  611;  State  v.  Massey,  274  Mo. 
578,  204  S.  W.  loc.  cit.  543. 

In  this  case  the  defendant  ad- 
mitted that  he  killed  Jenkins; 
nothing  was  left  for  the  jury  to  de- 
termine from  circumstances  except 
as  to  who  was  the  aggressor,  and 

whether  there  was 
««««"""  "°*  justification  for  the 

act,  or  facts  which 
would  mitigate  the  crime.  Such  in- 
struction in  this  case  was  not  neces^ 
sary. 

II.  Error  is  further  claimed  in  the 
failure  of  the  court  to  instruct  on 
the  good  character  of  the  defendant. 
The  statute  (Rev.  Stat.  1919,  §  4025) 
requires  the  trial  court,  whether  re- 
quested or  not,  to  instruct  the  jury 
upon  all  questions  of  law  arising  in  a 
criminal  case,  which  instructions 
must  include,  "whenever  necessary, 
the  subjects  of  good  character  and 
reasonable  doubt." 

The  defendant  did  not  put  his 
character  in  issue — oifered  no  evi- 
dence as  to  good  character.  He  took 
the  stand  in  his  own  behalf,  and  the 
state  had  the  right  to  impeach  him 
"as  any  other  witness."  See  §  4036, 
Rev.  Stat.  1919.  The  state,  in  re- 
buttal, recalled  three  witnesses,  B. 
F.  Allen,  William  Foley,  and  C.  L. 
Lefler. 


Allen  testified  as  follows,  without 
objection : 

Q.  How  long  have  you  known 
Everett  Baird? 

A.  Known  Everett  Baird  as  far 
as  I  remember.  I  got  acquainted 
with  Everett  Baird  about  1906  or 
1907,  as  well  as  I  remember. 

Q.  Ask  if  you  are  acquainted  with 
his  general  reputation  for  truth  and 
veracity  in  the  neighborhood  in 
which  he  has  lived  ? 

A.  Never  heard  that  discussed. 

Q.  Ask  whether  or  not  you  are  ac- 
quainted with  his  general  reputation 
as  to  being  a  dangerous,  quarrel- 
some, and  turbulent  character? 

A.  Yes,  sir;  I  am  acquainted  with 
it. 

Q.  Is  that  good  or  bad? 

A.  It  is  not  bad  for  quarreling — 
(Interrupted). 

Q.  Dangerous? 

A,  — and  dangerous. 

Q.  The  full  question? 

A.  Not  dangerous  for  quarreling 
and  fighting,  unless  you  impose  on 
him. 

By  the  court:  You  say  it  is  not 
bad  for  that? 

Witness :    No,  sir ;  it  is  not  bad. 

Foley  testified  that  he  did  not 
know  the  defendant's  general  repu- 
tation in  the  neighborhood  in  which 
he  lived  for  being  a  dangerous,  quar- 
relsome, turbulent  character. 

Lefler  testified  without  objection, 
as  follows: 

Q.  Mr.  Lefler,  I  will  ask  whether 
or  not  you  are  acquainted  with  the 
general  reputation  of  the  defendant 
in  this  case  for  being  a  dangerous, 
quarrelsome,  and  turbulent  charac- 
ter? 

A.  Yes,  sir. 

Q.  Is  that  good  or  bad? 

A.  Well,  it  is  not  so  bad. 

Q.  Is  it  good  or  bad  ? 

A.  Well,  lately  he  has  been  a 
pretty  good  man;  used  to  be,  when 
he  got  whisky  in  him,  of  course, 
he  didn't  care  much. 

Q.  Since  whisky  gone  out,  he's 
done  pretty  well? 

A.  Different  man  before  whisky 
went  out. 
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By  the  court:  How  long  back,  do 
you  say? 

Witness:  I  guess  for  a  year  or 
two. 

The  state  had  a  right  to  show  that 
defendant  had  a  bad  reputation  for 
truth  and  veracity,  and  that  his  gen- 
eral  reputation   for  morality   was 
bad;  but  it  had  no 

impeachment-         tight,    for    the    pUt- 

SK'icUr"*  pose  of  impeaching 
him  as  a  witness, 
to  show  that  he  was  of  bad  charac- 
ter as  a  quarrelsome,  turbulent  citi- 
zen. State  V.  Beckner,  194  Mo.  281, 
loc.  cit.  294-296,  3  L.R.A.(N.S.)  535, 
91  S.  W.  892;  State  v.  Shuster,  263 
Mo.  loc.  cit.  602,  173  S.  W.  1049; 
State  V.  Edmundson,  —  Mo.  — ,  218 
S.  W.  loc.  cit.  865.  Such  evidence 
did  not  tend  to  impeach  the  defend- 
ant in  his  character  as  a  witness, 
but  was  an  assault  upon  his  charac- 
ter as  a  defendant.  State  v.  Beck- 
ner,  supra.  It  was  an  attempt  to 
show  he  possessed  the  very  qualities 
which  would  affect  his  tendency  to 
commit  the  crime  of  which  he  was 
charged. 

It  is  claimed  by  the  state  that  this 
evidence  is  not  sufficient  to  warrant 
an  instruction  upon  good  character, 
because  it  is  not  substantial  evi- 
dence of  good  character.  This  court 
has  held  that  "whenever  neces- 
sary," as  used  in  the  section  of  the 
statute  quoted,  means  "whenever 
there  is  any  substantial  evidence  of 
general  reputation  of  such  charac- 
ter offered  in  evidence."  State  v. 
Cook,  —  Mo.  — ,  207  S.  W.  loc.  cit. 
833 ;  State  v.  Byrd,  278  Mo.  426,  213 
S.  W.  37.  The  case  of  State  v.  An- 
slinger,  171  Mo.  loc.  cit.  608,  609,  71 
S.  W.  1041,  is  cited  by  the  state  in 
support  of  the  propriety  of  the 
court's  refusal  to  give  such  instruc- 
tion. In  that  case  a  witness  was 
charged  with  illegal  and  fraudulent 
voting.  The  character  witness  tes- 
tified that  the  defendant  was  a  hard- 
working and  industrious  man,  and 
the  court  held  (171  Mo.  loc.  cit.  609, 
71  S.  W,  1041)  that  there  was  not 
the  slightest  evidence  upon  the  trait 
of  character  involved  in  the  charge 
which  rendered  it  necessary,  for  the 
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information  of  the  jury,  to  instruct 
upon  the  subject  of  good  character; 
that  a  man  might  be  a  hard-working 
man,  and  still  be  dishonest ;  it  would 
not  affect  the  trait  of  character 
which  would  lead  him  to  vote  ille- 
gally. 

In  this  case  the  questions  were 
addressed  to  the  very  trait  of  char- 
acter involved  in  the  commission  of 
the  crime  charged,  whether  the  de- 
fendant was  turbul^it  and  danger- 
ous. Allen  testified  that  he  was  ac- 
quainted with  Baird's  reputation; 
that  it  was  not  bad  for  quarreling 
and  fighting.  Lefler  testified  that 
he  once  had  a  bad  reputation  when 
he  could  get  liquor,  but  that  of  late 
his  reputation  for  being  quarrel- 
some was  not  bad.  This  evidence 
was  brought  out  by  the  state;  it 
was  not  objected  to  by  the  defend- 
ant, and  was  proper  for  the  jury's 
consideration;  that  is,  the  state 
made  an  assault  upon  the  defend- 
ant's character  as  a  defendant,  and 
the  evidence  tended  to  show  the  re- 
verse   of   what    was    crlmln,l  la,r- 

intended.     We  are  in»«r«ction-oi. 
unable  to  say  that  «•••'«*«'• 
there  was  no  substantial  evidence 
that  the  defendant  had  a  good  char- 
acter in  that  respect. 

Further,  having  deliberately  at- 
tacked the  character  of  the  defend- 
ant, treating  the  matter  as  being  in 
issue,  having  made  the  attack  with 
the  expectation  of  proving  a  bad 
character,  and  having  produced  evi- 
dence tending  to  show  the  contrary, 
the  state  is  not  in  Tri«i-tn.ir»e- 
position  to  say  that  tion-ri»h«  to 
that  the  issue  was  '"'"  ««-»»o-. 
not  before  the  jury.  "Whenever 
necessary,"  as  used  in  the  statute,  is 
not  limited  to  cases  where  the  de- 
fendant himself  has  offered  evidence 
of  his  good  character,  but  it  must 
include  any  case  where  his  charac- 
ter is  put  in  issue  and  there  is  suf- 
ficient evidence  to  warrant  a  finding 
by  the  jury  that  his  character  is 
good. 

The  position  of  the  state  in  this 
respect  is  like  that  of  a  party  to  a 
suit  who  offers  evidence  as  if  an  is- 
sue had  been  tendered  by  the  plead- 
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ing  in  the  case,  when  in  fact  the 
pleading  tendered  no  such  issue.  He 
cannot,  therefore,  claim  there  was 
error  in  submitting  such  issue  to  the 
jury ;  the  court  would  err  if  it  failed 
to  submit  the  issue  to  the  jury. 
Chouquette  v.  Southern  Electric  R. 
Co.  152  Mo.  loc.  cit.  263,  264,  53  S. 
W.  897;  Fisher  &  Co.  Real  Estate 
Co.  V.  Steed  Realty  Co.  159  Mo.  loc. 
cit.  567,  62  S.  W.  443.  Parties  to 
litigation  necessarily  are  held  bound 
to  positions  they  assume  therein. 
Green  v.  St.  Louis,  106  Mo.  454,  loc. 
cit.  458,  17  S.  W.  496.  We  see  no 
reason  why  this  rule  should  not  be 
applied  to  the  state  in  a  criminal 
proceeding.  We  therefore  are  of 
the  opinion  that  the  court  erred  in 
refusing  to  instruct  the  jury  on  the 
question  of  defendant's  character. 
Other  errors  are  assigned  which 


we  deem  it  unnecessary  to  consider, 
because  like  circumstances  probably 
will  not  occur  in  another  trial. 

The  judgment  is  reversed,  and  the 
cause  remanded. 

Railey  and  Mozley,  CC,  concur. 

Per  Curiam: 

The  foregoing  opinion  by  White, 
C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 

NOTE. 

The  duty  of  the  court  in  a  criminal 
case,  in  the  absence  of  a  request,  to 
charge  with  respect  to  circumstantial 
evidence,  is  the  subject  of  the  annota- 
tion following  Gardner  v.  Siats,  post, 
1049. 


LEE  GARDNER,  Plflf.  in  Err., 

V. 

STATE  OF  WYOMING. 


Wyoming  Supreme  Court  —  April  4,  1031, 
(—  Wyo.  — ,  196  Pac.  750.) 

Trial  —  duty  to  charge  on  circumstantial  evidence. 

1.  The  court  should  instruct  on  the  law  of  circumstantial  evidence 
where  such  evidence  is  alone  relied  on  for  conviction,  although  the  instruc- 
tion requested  by  accused  is  erroneous,  and  he  requests  no  other  instruction 
upon  the  subject,  and  takes  no  exception  to  the  court's  failure  to  give  one 
where  the  statute  requires  the  court  to  charge  the  jury. 

[See  note  on  this  question  beginning  on  page  1049.] 
Criminal  law — sufficiency  of  circum-     Evidence  —  larceny  —  failure  to  con- 


stantial  evidence. 

2.  To  convict  on  circumstantial  evi- 
dence, the  circumstances  must  all  con- 
cur to  show  that  the  prisoner  com- 
mitted the  crime  and  must  all  be  in- 
consistent with  any  other  rational  con- 
clusion. 

[See  8  R.  C.  L.  225.] 
—  requiring  evidence  to  point  unerr- 
in^y  to  guilt. 

3.  A  requested  instruction  on  cir- 
cumstantial evidence  that  it  must  point 
unerringly  to  guilt,  and  be  irreconcil- 
able with  innocence,  is  properly  refused 
as  requiring  absolute  certainty. 

[See  8  R.  C.  L.  227.] 


nect  accused  with  taking. 

4.  One  cannot  be  convicted  of  lar- 
ceny where  the  evidence  fails  to  con- 
nect him  with  the  taking. 

[See  17  R.  C.  L.  64.] 

Appeal  —  failure  to  instruct  —  non- 
prejudicial error. 

5.  Failure  to  charge  on  circumstan- 
tial evidence  is  not  reversible  error, 
where  it  appears  that  there  was  other- 
wise a  fair  trial  and  such  error  is  not 
found  to  have  been  prejudicial. 

[See  2  R.  C.  L.  261;  17  R.  C.  L.  80.] 
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GARDNER  V.  STATE.  1041 

( —  Wyo.  —,  i98  Pac.  750.) 

Error  to  the  District  Court  for  Laramie  County  (Mentzer,  J.)  to  review 
a  judgment  convicting  defendant  of  larceny.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Kinkead  &  Henderson,  for     39  Cal.  326;  Arnold  v.  State,  5  Wyo. 


plaintiff  in  error: 

The  test  in  every  criminal  case,  in 
which  the  state  relies  upon  circumstan- 
tial evidence  for  conviction,  is  that 
such  evidence  must  point  unmistakably 
to  defendant's  guilt,  and  must  be  irre- 
concilable with  any  other  rational 
hypothesis. 

12  Cyc.  488;  State  v.  Sieff,  54  Mont. 
165,  168  Pac.  524;  State  v.  Postal 
Teleg.-Cable  Co.  63  Mont.  104,  161  Pac. 
953;  State  v.  Chevigny,  48  Mont.  382, 
138  Pac.  257;  State  v.  Suitor,  43  Mont. 
31,  114  Pac.  112,  Ann.  Cas.  1912C,  230; 
State  V.  Asbell,  57  Kan.  898,  46  Pac. 
770;  Bryant  v.  State,  116  Ala.  445,  23 
So.  40. 

Such  proof  must  not  only  be  suffi- 
cient to  authorize  belief  in  the  guilt 
of  the  accused,  but  it  must  also  be  suf- 
ficient to  exclude  every  other  reason- 
able hypothesis. 

State  V.  Mullins,  55  Mont.  95,  173 
Pac.  788;  People  v.  Sapp,  282  III.  51, 
118  N.  E.  416;  State  v,  Robinson,  7 
Boyce  (Del.)  106,  103  Atl.  657;  Fudge 
V.  State,  75  Fla.  441,  78  So.  510;  State 
V.  McCarthy,  36  Mont.  226,  92  Pac.  521 ; 
State  V.  Taylor,  51  Mont  387,  153  Pac. 
275;  Burton  v.  Com.  122  Va.  847,  94 
S.  E,  923;  People  v.  Manganaro.  218 
N.  Y.  9,  112  N.  E.  436;  Arnold  v.  State, 
5  Wyo.  439,  40  Pac.  967. 

In  order  that  the  state  may  have  the 
benefit  of  whatever  presumption  arises 
from  the  unexplained  possession  by  the 
defendant  of  recently  stolen  property, 
it  must  show  that  the  possession  of  de- 
fendant was  exclusive,  and  that  he  was 
conscious  of  having  the  same  in  his 
possession. 

People  V.  Hurley,  60  Cal.  74,  44  Am. 
Rep.  55;  McNeally  v.  State,  5  Wyo.  59, 
36  Pac.  824. 

Where  evidence  is  purely  circumstan- 
tial, refusal  of  the  court  to  instruct  as 
to  the  weight  and  effect  to  be  given 
such  evidence  is  prejudicial  error. 

Territory  v.  Lermo,  8  N.  M.  566,  46 
Pac.  16;  Renfro  v.  State,  82  Tex.  Crim. 
Rep.  197,  198  S.  W.  957;  Winn  v.  State, 
82  Tex.  Crim.  Rep.  816,  198  S.  W.  965; 
Love  V.  State,  82  Tex.  Crim.  Rep.  411, 
199  S.  W.  623;  Turner  v.  State,  4  Lea, 
206;  Dossett  v.  United  States,  3  Okla. 
691,  41  Pac.  608;  Com.  v.  Webster,  5 
Cush.  317,  52  Am.  Dec,  71;  Graves  v. 
People,  18  Colo.  170,  32  Pac  63;  People 
V.  Murray,  41  Cal.  66 ;  People  v.  Phipps, 
15  A.L.R.— 66, 


V. 

439,  40  Pac.  967;  Struckman  v.  State',  7 
Tex.  App.  581 ;  State  v.  Brady,  -^  Iowa, 
— ,  91  N.  W.  801,  14  Am.  Crim.  Rep. 
150. 

Mr.  W.  L.  Walls,  Attorney  General, 
for  the  State. 

BIydenburgh,  J.,  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error,  Lee  Gard- 
ner, was  informed  against  jointly 
with  one  Charles  Netterfield  in  the 
district  court  of  Laramie  county  for 
the  larceny  of  50  bushels  of  maca- 
roni wheat  and  4  sacks  of  grain 
screenings,  of  the  total  value  of 
$100,  the  property  of  George  F. 
Chappell.  The  plaintiff  in  error, 
having  demanded  a  separate  trial, 
was  separately  tried  by  a  jury, 
which  rendered  a  verdict  of  guilty. 
A  motion  for  a  new  trial  was  filed, 
argued,  and  denied,  an  exception  to 
the  ruling  being  duly  taken  and  pre- 
served, and  the  plaintiff  in  error 
sentenced  to  a  term  in  the  peniten- 
tiary. Nothing  appears  in  the 
record  to  show  what  became  of  the 
case  against  the  joint  defendant, 
Charles  Netterfield. 

The  petition  in  error  filed  in  this 
court  assigns  as  error  only  the  deny- 
ing of  the  motion  for  a  new  trial  and 
the  rendering  of  the  judgment.  The 
reasons  stated  in  the  motion  for  new 
trial  are  as  follows : 

(1)  That  the  verdict  of  said  jury 
is  not  sustained  by  sufficient  evi- 
dence. 

(2)  That  said  verdict  is  contrary 
to  law  and  the  instructions  of  the 
court. 

(3)  For  errors  of  law  occurring  at 
the  trial  as  follows : 

(a)  The  court  erred  in  overruling 
the  defendant's  motion  for  a  di- 
rected verdict  made  on  the  close  of 
the  state's  evidence. 

(b)  The  court  erred  in  overruling 
the  motion  made  by  defendant  at 
the  close  of  the  defendant's  case  and 
before  the  case  was  submitted  to  the 
jury.    To  the  overruling  of  said  mo- 
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tions,  and  each  of  them,  the  defend- 
ant duly  excepted  at  the  time. 

(c)  The  court  erred  in  overruling 
the  motion  made  by  defendant  after 
the  close  of  the  case,  and  before  the 
jury  was  instructed,  for  the  court  to 
instruct  the  jury  upon  the  effect  of 
possession  or  lack  of  possession  of 
alleged  stolen  personal  property, 
and  with  reference  to  the  necessity 
of  the  proof  where  the  evidence  is 
wholly  circumstantial,  said  motion 
being  as  follows,  to  wit:  "The  de- 
fendant now  moves  the  court  to  in- 
struct the  jury  specifically  on  the 
question  as  to  the  importance  of  the 
question  of  possession  or  lack  of 
possession  of  said  property  in  de- 
fendant, and  to  instruct  the  jury 
that,  unless  they  shall  find  that  the 
defendant  was  in  possession  of  the 
property,  that  his  possession  was  ex- 
clusive and  conscious,  that  there 
could  be  no  conviction." 

(d)  The  court  erred  in  refusing  to 
give  instruction  No.  16  asked  by  the 
defendant,  exception  to  which  re- 
fusal was  duly  taken  by  the  defend- 
ant, said  instruction  No.  15  being  as 
follows,  to  wit:  "In  order  to  convict 
the  defendant  in  this  case  it  will  be 
essential  for  you  to  find  from  the 
evidence  beyond  a  reasonable  doubt 
that  the  defendant  did  steal,  take, 
and  carry  away  the  grain  of  said 
George  F.  Chappell  in  the  manner  as 
set  forth  in  the  information  herein. 
It  is  not  sufficient  that  he  might 
have  been  guilty  of  the  crime,  nor 
could  you  convict  him  if  you  merely 
found  that  he  was  probably  guilty 
thereof.  The  evidence  must  point 
unerringly  to  his  guilt,  and  must  be 
irreconcilable  with  innocence.  If 
under  the  evidence  in  this  case  any 
other  person  might  have  been  guilty 
of  the  crime  instead  of  the  defend- 
ant, you  must  acquit  the  defendant, 
and,  unless  the  entire  chain  of  cir- 
cumstantial evidence  is  so  connected, 
complete,  and  compelling  as  to  satis- 
fy your  minds  of  defendant's  guilt 
beyond  a  reasonable  doubt,  then  you 
should  acquit  him." 

It  will  be  seen  from  the  foregoing 
that,  although  the  motion  for  a  new 
trial  alleged  error  in  the  court's 


"overruling  the  motion  made  by  de- 
fendant after  the  close  of  the  case, 
and  before  the  jury  was  instructed, 
for  the  court  to  instruct  the  jury 
upon  the  effect  of  possession  or  lack 
of  possession  of  alleged  stolen  per- 
sonal property,  and  with  reference 
to  the  necessity  of  the  proof  where 
the  evidence  is  wholly  circumstan- 
tial," the  motion  as  set  out  in  the 
motion  for  new  trial  maJces  no  men- 
tion of  the  matter  of  circumstantial 
evidence  other  than  the  possession 
or  lack  of  possession  of  the  property. 
The  errors  alleged,  therefore,  are 
that  the  court  erred  in  refusing  to 
give  instruction  No.  15  as  set  out  in 
the  motion  for  new  trial,  and  that 
the  evidence  is  insufficient  to  convict 
the  defendant  Gardner  of  the 
larceny,  and  that  the  court  therefore 
erred  in  not  granting  the  motion  for 
a  directed  verdict  of  acquittal,  al- 
though a  large  portion  of  the  brief 
of  defendant  in  error' is  directed  to 
the  question  of  circumstantial  evi- 
dence. 

The  evidence  in  the  case  at  bar 
was  wholly  circumstantial,  and  was 
of  such  a  character  as  to  authorize 
the  jury  in  finding  beyond  a  reason- 
able doubt  that  the  wheat  in  ques- 
tion had  been  stolen  from  George  F. 
Chappell  and  transported  to  the 
ranch  or  farm  owned  or  occupied  by 
Mrs.  Sadie  Netterfield,  and  was 
there  found  in  a  wagon  on  the  morn- 
ing after  the  theft,  whose  tracks 
had  been  followed  from  the  Chappell 
place  to  the  Netterfield  place.  The 
court  not  only  refused  to  give  the  re- 
quested instruction  No.  15,  but  did 
not  give  any  instruction  on  the  law 
governing  circumstantial  evidence. 
It  is  held  by  the  best  and  weight  of 
authority  that  the  law  of  circum- 
stantial evidence  in  criminal  cases  is 
that — 

"In  order  to  convict  on  circum- 
stantial evidence,  it  is  held  neces- 
sary, not  only  that  the  circum- 
stances all  concur  to  show  that  the 
prisoner  committed  _ 

the  crime,  but  that  avflicienor  ot 
they  all  be  inconsist-  ^i^'l"^"*^ 
ent  with  any  other 
rational  conclusion.    .    .    .    Again, 
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if  the  circumstances,  no  matter  how 
strong,  can  be  reasonably  reconciled 
with  the  theory  that  some  other  per- 
son may  have  done  the  act,  the  de- 
fendant should  not  be  convicted,  and 
a  verdict  of  guilty  will  be  set  aside 
as  contrary  to  law.  .  .  .  While 
the  evidence  must  lead  to  the  conclu- 
sion so  clearly  and  strongly,  where 
the  evidence  is  purely  circumstan- 
tial, as  to  exclude  ev6ry  reasonable 
hypothesis  consistent  with  inno- 
cence, still  it  is  not  necessary  that 
the  evidence  should  produce  absolute 
certainty  in  the  minds  of  the  jurors, 
or  that  it  should  dissipate  mere  con- 
jectures and  speculative  doubts, — 
for  metaphysical  and  demonstrative 
certainty  is  not  essential  to  proof  by 
circumstances.  It  is  sufficient  if  the 
evidence  produce  moral  certainty,  to 
the  exclusion  of  every  reasonable 
doubt."    8  R.  C.  L.  p.  225. 

"While  absolute  certainty  is  not 
essential,  yet  the  evidence  must  be 
of  such  a  character  as  to  satisfy  the 
jury  of  defendant's  guilt,  and  to  ex- 
clude every  other  hypothesis  to  a 
moral  certainty  beyond  a  reasonable 
doubt;  evidence  creating  a  mere 
probability  of  guilt  is  not  sufficient; 
much  less  is  evidence  which  gives 
rise  to  a  mere  suspicion  or  conjec- 
ture of  guilt."    16C.  J.  766. 

In  Davis  v.  State  —  Okla.  Grim. 
Rep.  — ,  193  Pac.  746,  the  court 
said:  "It  is  a  well-established  rule 
of  law  that,  where  circumstantial 
evidence  alone  is  relied  upon,  the  cir- 
cumstances, when  considered  to- 
gether, must  point  clearly  and  con- 
clusively to  the  guilt  of  defendant 
and  exclude  every  reasonable  hy- 
pothesis other  than  that  of  guilt." 

And  see  Dossett  v.  United  States, 
3  Okla.  591,  41  Pac.  608. 

And  in  Horn  v.  State,  12  Wyo.  on 
page  157,  73  Pac.  on  page  725,  the 
following  instruction  was  approved: 
"To  authorize  a  conviction  upon  cir- 
cumstantial evidence  alone,  the  cir- 
cumstances must  not  only  all  be  in- 
harmony  with  the  guilt  of  the  ac-. 
cused,  but  they  must  be  of  such  a 
character  that  they  cannot  reason- 
ably be  true  in  the  ordinary  nature 
of  things  and  the  defendant  be  inno- 
cent." 
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The  jury  must  be  convinced  be- 
yond all  reasonable  doubt,  but  not 
beyond  all  possible  doubt.  "While 
the  evidence  must  lead  to  the  conclu- 
sion so  clearly  and  strongly,  where 
the  evidence  is  purely  circumstan- 
tial, as  to  exclude  every  reasonable 
hypothesis  consistent  with  inno- 
cence, still,  it  is  not  necessary  that 
the  evidence  should  produce  absolute 
certainty  in  the  minds  of  the  jurors, 
or  that  it  should  dissipate  mere  con- 
jectures and  speculative  doubts, — 
for  metaphysical  and  demonstrative 
certainty  is  not  essential  to  proof  by 
circumstances.  It  is  sufficient  if  the 
evidence  produce  moral  certainty,  to 
the  exclusion  of  every  reasonable 
doubt."    8  R.  C.  L.  p.  227. 

In  Cornish  v.  Territory,  3  Wyo.  95, 
on  page  97,  3  Pac,  795,  where  an  in- 
struction contained  the  words  "must 
be  absolutely  incompatible  with  the 
innocence  of  the  accused,"  they  were 
said  to  be  equivalent  to  that  the  de- 
fendant's guilt  must  be  established 
beyond  the  possibility  of  a  doubt, 
and  declared  that  was  not  the  law, 
but  quoted  with  approval  from  the 
case  of  Poole  v.  People,  80  N.  Y.  646: 
"Such  a  degree  of  certainty  is  rarely 
attainable  in  the  administration  of 
justice.  It  is  sufficient  that  all  the 
material  circumstances  point  to 
guilt,  and  that  they  are  inexplicable 
upon  the  theory  of  innocence.  The 
guilt  must  be  established  beyond  a 
reasonable,  not  beyond  a  possible, 
doubt." 

While  the  requested  instruction 
No.  15,  the  refusal  to  give  which  is 
claimed  as  error  in  this  case,  is,  in 
the  main,  a  correct  statement  of  the 
law  as  regards  circumstantial  evi- 
dence, the  use  of  the  words,  "The 
evidence  must  point  unerringly  to 
his  guilt,  and  must  be  irreconcilable 
with  innocence,"  is  equivalent  to  ab- 
solute certainty,  _ 
and  renders  the  re-  e^fd  "nci"^ 
quested  instruction  J^'^nii"*"*"**'^ 
erroneous.  The  dic- 
tionary defines  "unerring"  as  "inca- 
pable of  error  or  failure;  certain; 
sure;"  and  the  synonym  for  "unerr- 
ingly" is  given  as  "infallible."  It  is 
not  incumbent  upon  the  court  to 
give  an  instruction  which  states  an 
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erroneous  statement  of  the  law,  and 
"a  reversal  will  not  be  directed  be- 
cause of  the  refusal  to  give  an  in- 
struction unless  it  is  strictly  and  en- 
tirely accurate."  The  court,  there- 
fore, did  not  err  in  refusing  to  give 
requested  instruction  No.  15.  The 
other  errors  alleged  in  the  motion 
for  a  new  trial  relate  to  the  suffi- 
ciency of  the  evidence  to  conAact  and 
the  failure  to  grant  the  motion  for  a 
directed  verdict,  which  involves  the 
same  thing. 

We  are  convinced,  after  a  careful 
examination  of  the  evidence,  that 
the  case  must  be  reversed  on  these 
grounds.  This  is  not  a  case  of  con- 
flicting evidence  where  the  jury 
have  decided  the  conflict,  and  the  su- 
preme court  will  not  disturb  the  find- 
ings, but,  although  .there  is  sufficient 
evidence  to  prove  the  theft,  there  is 

absolutely  no  evi- 
FarVenT-^tinre  dencc  to  coiinect  the 
to  connect  defendant  m  error 

t^ul^l^  """"       therewith.  The  only 

facts  in  the  case 
that  can  even  throw  suspicion  on 
this  defendant,  if  that  can  be  called 
a  suspicious  circumstance,  is  that  he 
was  employed  as  a  farm  hand  by 
Mrs.  Netterfield,  at  whose  place  the 
stolen  wheat  was  found.  It  was  in 
evidence  that  a  footprint  was  seen 
in  the  bin  at  the  Chappell  place  that 
was  larger  than  Chappell's-  foot, 
and  that  there  was  a  small  heel 
track  as  if  made  by  a  small-heeled 
cowboy  boot,  where  the  driver  of 
the  wagon  in  which  the  wheat 
was  taken  had  gone  and  gotten 
some  gasolene  from  a  truck  that  was 
in  the  road  on  the  way  to  the  Netter- 
field place.  But  there  is  nothing  in 
the  evidence  to  show  the  size  of  de- 
fendant's foot,  or  that  he  wore  or 
was  seen  wearing  any  such  boots,  or 
to  connect  him  with  this  evidence  in 
any  way.  There  is  nothing  in  the 
evidence  to  show  that  he  left  the 
Netterfield  ranch  on  the  night  of  the 
theft,  or  that  he  knew  what  was  in 
the  wagon  in  which  the  stolen 
wheat  was  found  at  the  Netterfield 
place  the  next  morning.  No  conver- 
sation or  remarks  by  the  defendant 
that    were    even    suspicious    were 


proven,  and  no  suspicious  acts  on  his 
part  are  in  evidence.  When  seen  the 
next  morning,  he  was  attending  to 
his  regular  occupation,  and  later  in 
the  morning  when  arrested  for  this 
offense  he  was  in  the  field  working. 
No  conference  or  attempted  conver- 
sation with  Charles  Netterfield,  who 
was  joined  with  him  in  the  informa- 
tion, no  claim  by  defendant  in  error 
to  the  stolen  wheat,  and  no  reason  or 
object  shown  why  he  should  have 
taken  it. 

Where  circumstantial  evidence  is 
relied  upon  for  conviction,  it  must  be 
of  such  a  character  that  it  leads  to 
but  one  fair  and  reasonable  conclu- 
sion, pointing  to  the  defendant  to 
the  exclusion  of  all  others  as  the 
guilty  person.     16  C.  J.  774.    In 
State  V,  Sieff ,  54  Mont.  165, 168  Pac. 
524,   it  is  said:     "By  the  widest 
stretch    of   the   imagination  these 
facts  cannot  be  so  arrayed  that  it 
can  be  said  they  point  unmistakably 
to  defendant's  guilt,  and  are  alto- 
gether irreconcilable  with  any  other 
rational  hypothesis ;  and  this  is  the 
test  in  this  state  applicable  to  every 
criminal  case  in  the  trial  of  which 
the  state  relies,  as  in  this  instance, 
upon  circumstantial  evidence.  .  .    . 
At  most,  it  does  not  do  more  than 
cast  a  suspicion  upon  the  defendant, 
and  mere  suspicions  or  probabilities, 
however  strong,  are  not  sufiicient 
basis  for  a  conviction." 

In  McLaughlin  v.  State,  —  Okla. 
Grim.  Rep.  — ,  193  Pac.  1010,  it  is 
said:     "If  the  evidence  introduced 
by  the  state  fails  to  incriminate  the 
defendant,  or  as  a  matter  of  law  is 
insufficient  to  show  that  he  is  guilty 
of  the  offense  charged,  it  is  not  only 
the  right  but  the  duty  of  the  trial 
court  to  advise  the  jury  to  return  a 
verdict  of  acquittal.    .    .   .  It  is  un- 
questionably the  law  that  crime  may 
be  established  by  circumstantial  evi- 
dence, otherwise  society  would  be  at 
the  mercy  of  the  criminal  classes; 
but  it  is  also  unifonnly  held  that  the 
cirumstantial  evidence  must  go  be- 
yond mere  suspicion  and  conjecture; 
and  where  cirumstantial  evidence 
solely  is  relied  on  for  a  conviction 
the  circumstances  tending  to  show 
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guilt  must  be  consistent,  the  one 
with  the  other,  and  point  so  strongly 
to  the  guilt  of  the  defendant  as  to 
exclude  every  other  reasonable  hy- 
pothesis except  that  of  guilt.  Can  it 
reasonably  be  said  that  the  fact  that 
this  defendant  was  riding  in  the 
stolen  car  with  one  who  was  con- 
fessedly the  thief  was  sufficient  to 
show  his  complicity  in  the  crime 
charged  ?  It  seems  to  us  clearly  that 
it  was  not,  and,  for  this  reason, 
when  the  state  closed  its  case  in 
chief,  the  instruction  asked  by  the 
defendant  directing  the  jury  to  re- 
turn a  verdict  of  acquittal  should 
have  been  given  at  that  time." 

See  also  State  v.  Mullins,  55  Mont. 
95, 173  Pac.  788 ;  State  v.  Suitor,  43 
Mont.  31,  114  Pac.  112,  Ann.  Cas. 
1912C,  230;  State  v.  Johnson,  19 
Iowa,  230. 

The  court  should  have  granted  the 
motion  for  a  directed  verdict  made 
at  the  close  of  the  evidence  for  the 
prosecution,  and  for  the  error  in 
denying  said  motion  and  the  insuf- 
ficiency of  the  evidence  the  case  must 
be  reversed,  and  a  new  trial  granted. 

There  is  another  question  to 
which  a  large  portion  of  the  brief  of 
defendant  in  error  is  devoted,  and 
that  is  the  failure  of  the  court  to  in- 
struct at  all  on  the  law  of  circum- 
stantial evidence,  and,  as  the  case 
must  be  sent  back  for  new  trial,  this 
matter  ought  to  be  considered.  The 
court  did  not,  anywhere,  in  the  in- 
structions given,  inform  the  jury  of 
the  character  or  sufficiency  or  effect 
of  this  character  of  evidence,  al- 
though this  was  a  case  on  which  the 
prosecution  relied  wholly  upon  cir- 
cumstantial evidence.  The  defend- 
ant, however,  did  not  except  or  ob- 
ject to  the  charge  on  this  ground,  or 
request  any  other  instruction  in 
writing,  except  in  regard  to  instruc- 
tion No.  15,  above  considered,  and  it 
is  held  in  Smith  v.  State,  17  Wyo.  on 
page  489,  101  Pac.  849,  "that  it  is 
not  enough  to  merely  state  to  the 
court  that  the  party  desires  the  court 
to  instruct  on  a  certain  point ;  but  he 
must  present  to  the  court  what  he 
claims  to  be  the  law." 

It  is  generally  held  that  "where 
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the  prosecution  relies  wholly  or  sub- 
stantially upon  circumstantial  evi- 
dence, or  conviction  may  be  had  on 
such  evidence  alone,  the  court  should 
instruct  upon  the  law  relating  to 
such  evidence."    16  C.  J.  1008. 

"Where  all  the  evidence  is  circum- 
stantial, the  court  should  instruct 
that  the  circumstances,  to  warrant  a 
conviction,  must  be  consistent  with 
each  other,  must  tend  to  prove  guilt, 
and  not  only  must  be  consistent  with 
the  hypothesis  of  defendant's  guilt, 
but  must  be  inconsistent  with  every 
other  reasonable  hypothesis,  includ- 
ing the  hypothesis  of  his  innocence." 
16  C.  J.  1011. 

"Where  the  evidence  is  entirely 
circumstantial,  the  court  should  in- 
struct that  in  order  to  convict  the 
circumstances  must  be  so  strong  as 
to  exclude  every  reasonable  hypoth- 
esis except  defendant's  guilt.  De- 
fendant is  entitled  to  an  instruction 
on  circumstantial  evidence  where 
the  state  relies  solely  on  recent  un- 
explained possession,  .  .  .  where 
the  case  rests  merely  upon  circum- 
stances."   25  Cyc.  150. 

In  Territory  v.  Lermo,  8  N.  M. 
566,  46  Pac.  16,  it  is  said:  "The 
facts  in  the  case  being  purely  cir- 
cumstantial, it  was  the  duty  of  the 
court  to  instruct  the  jury  fully  on 
the  law  of  circumstantial  evidence. 
This  the  record  shows  the  trial  court 
did  not  do,  and,  by  reason  of  such 
failure,  manifest  error,  prejudicial 
to  the  rights  of  the  defendant,  has 
intervened,  and  the  case  must  be  re- 
versed. Counsel  for  appellant  re- 
quested the  court  to  give  the  follow- 
ing instruction,  to  wit :  'The  court 
instructs  the  jury  that,  where  cir- 
cumstances alone  are  relied  upon  by 
the  prosecution  for  a  conviction,  the 
circumstances  must  be  such  as  to  ai>- 
ply  exclusively  to  the  defendant,  and 
such  as  are  reconcilable  with  no 
other  hypothesis  than  the  defend- 
ant's guilt,  and  they  must  satisfy  the 
minds  of  the  jury  of  the  guilt  of  the 
defendant  beyond  a  reasonable 
doubt.'  This  instruction  fairly 
stated  the  law  and  the  weight  to  be 
given  to  circumstantial  evidence 
where  there  is  no  direct  evidence; 
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and  to  exclude  it  from  the  jury  was 
error,  especially  where  there  is  no 
other  instruction  given  substantially 
covering  the  same  subject.  The  his- 
tory and  experience  of  criminal  ju- 
risprudence establishes  that  two  es- 
sential elements  in  the  case  must  be 
proved,  first,  the  identity  of  the 
corpus  delicti,  and,  second,  the  iden- 
tity of  the  accused,  before  a  convic- 
tion in  any  grade  is  warranted.  3 
Greenl.  Ev.  30.  And,  while  these  es- 
sential facts  may  be  proved  by  cir- 
cumstantial evidence,  yet  it  is  a  well- 
established  principle  that  it  is  neces- 
sary to  caution  the  jury,  in  a  proper 
instruction,  as  to  the  weight  and 
effect  to  be  given  the  circumstances 
detailed  by  the  witnesses  to  establish 
these  first  and  most  Important  ele- 
ments tending  to  establish  the  crime 
as  charged.  Turner  v.  State,  4  Lea, 
206;  Dossett  v.  United  States,  3 
Okla.  591, 41  Pac.  608 ;  Com.  v.  Web- 
ster, 5  Cush.  317,  52  Am.  Dec.  71; 
Graves  v.  People,  18  Colo.  170,  32 
Pac.  63;  People  v.  Murray,  41  Cal. 
66.  'We  are  further  of  the  opinion 
that,  inasmuch  as  the  evidence  in  the 
case  was  wholly  circumstantial,  the 
jury  should  have  been  instructed  as 
to  the  nature  and  conclusiveness  of 
that  character  of  testimony  to  war- 
rant a  conviction  upon  it.'  Struck- 
man  v.  State,  7  Tex.  App.  681; 
People  V.  Phipps,  39  Cal.  326." 

See  Turner  v.  State,  4  Lea,  206. 

It  is  generally  considered  that  it 
is  the  duty  of  the  court  to  instruct 
the  jury  on  the  essential  law  of  the 
case  and  of  such  matters  of  law 
without  which  the  defendant  will 
not  receive  a  fair  trial,  or  without 
which  a  jury  of  laymen  would  be  apt 
to  go  wrong.  Our  statute  govern- 
ing instructions  in  criminal  cases  is 
subdivision  6  of  §  7532,  Comp.  Stat. 
1920,  and  is  as  follows :  "Before  the 
argument  of  the  case  is  begun,  the 
court  shall  immediately,  and  before 
proceeding  with  other  business, 
charge  the  jury,  which  charge  shall 
be  reduced  to  writing  by  the  court,  if 
either  party  request  it,  and  such 
charge  or  charges,  or  any  other 
charge  or  instruction  provided  for 
in  this  section,  when  so  written  or 


given,  shall  in  no  case  be  orally 
qualified,  modified,  or  in  any  manner 
explained  to  the  jury  by  the  court, 
and  all  written  charges  and  instruc- 
tions shall  be  taken  by  the  jury  in 
their  retirement  and  returned  with 
tiieir  verdict  into  court,  and  shall  re- 
main on  file  with  the  papers  of  the 
case." 

It  will  be  seen  that  it  is  mandatory 
upon  the  court  to  "charge  the  jury" 
and  can  mean  nothings  less  than  that 
the  court  shall  instruct  the  jury  as  to 
the  essential  law  of  the  case,  al- 
though, unless  requested  to  do  so  by 
either  party,  the  judge  is  not  com- 
pelled to  reduce  the  charge  to  writ- 
ing; but  it  has  become  the  uniform 
practice  in  this  state  to  do  so,  and  we 
believe  it  to  be  the  better  practice  to 
have  all  of  the  courts  charge  in  writ- 
ing. While  it  is  generally  considered 
that  a  request  for  instruction  should 
be  made  and  an  exception  to  a  re- 
fusal taken,  in  order  for  a  defendant 
to  avail  himself  of  the  error  in  the 
supreme  court,  this  is  not  the  uni- 
versal rule,  and  there  are  exceptions 
to  it,  especially  where  the  matter  is 
fundamental  and  goes  to  the  gist  of 
the  case.  The  rule  is  stated  in 
Thompson  on  Trials,  §  2341,  that 
mere  nondirection,  partial  or  total, 
is  not  ground  for  a  new  trial  unless 
specific  instructions,  good  in  point 
of  law  and  appropriate  to  the  evi- 
dence, are  requested  and  refused. 
This  rule,  ■  however,  has  been  re- 
ferred to  in  two  opinions  in  this 
court.  In  the  case  of  Union  P.  R. 
Co.  V.  Jarvi,  3  Wyo.  376, 23  Pac.  398, 
it  was  said  in  the  opinion  by  Judge 
Corn,  and  concurred  in  by  Chief  Jus- 
tice Van  Devanter,  in  referring  to 
this  rule  from  Thompson :  "But  the 
rule  as  stated  by  Thompson,  even  if 
applicable  to  this  case,  is  not  the  rule 
in  this  jurisdiction.  Subdivision  6, 
§  2553,  Rev.  Stat.  Wyo.,  provides 
that  in  civil  cases,  'before  the  argu- 
ment of  the  case  is  begun,  the  court 
shall  give  such  instructions  upon  the 
law  to  the  jury  as  may  be  necessary ;' 
and  his  duty  to  do  this  is  not  ex- 
cused by  the  failure  of  counsel  to  re- 
quest 'specific  instructions,  good  in 
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point  of  law,  and  appropriate  to  the 
evidence.'  " 

In  the  case  of  Hay  v.  Peterson,  6 
Wyo.  419,  on  page  441,  34  L.R.A. 
581,  45  Pac.  1079,  Chief  Justice 
Groesbeck  stated  this  rule  of  Thomp- 
son witii  approval ;  but,  as  no  refer- 
ence Is  made  to  the  Jarvi  Case, 
where  this  rule  is  disapproved,  we 
must  assume  that  that  case  was  not 
called  to  the  court's  attention  when 
considering  the  Hay  Case.  How- 
ever, having  the  two  cases  in  this 
court  holding  diametrically  opposite 
to  each  other  in  regard  to  this  rule, 
we  would  be  inclined  to  follow  the 
holding  of  Judges  Corn  and  Van  De- 
vanter  in  the  Jarvi  Case  rather  than 
the  mere  statement  of  the  rule  from 
Thompson  in  the  Hay  v.  Peterson 
Case.  This  court,  in  Parker  v.  State, 
24  Wyo.  491,  on  page  500,  161  Pac. 
554,  said:  "However,  if  it  clearly 
appears  from  the  record  that  such 
fundamental  and  prejudicial  error 
has  been  committed  as  to  amount  to 
a  denial  of  substantial  justice,  or  to 
deprive  the  defendant  of  a  fair  trial, 
the  court  should  not  hesitate  to  re- 
verse the  judgment  and  grant  a  new 
trial,  although  proper  exceptions 
were  not  taken  at  the  time." 

And  in  the  case  of  Ohama  v.  State, 
24  Wyo.  513, 161  Pac.  558,  where  no 
exceptions  were  taken,  this  court  re- 
versed the  case  for  fundamental 
errors  preventing  the  defendant 
from  having  a  fair  trial.  It  has  been 
considered  in  a  number  of  jurisdic- 
tions that  the  failure  to  instruct  on 
the  law  of  circumstantial  evidence 
when  the  caSe  was  one  wholly  de- 
pendent on  such  evidence  was  funda- 
mental error,  so  as  to  require  a  re- 
versal, even  when  no  exception  is 
taken  to  such  failure  of  the  trial 
court.  In  Utah  the  statute  govern- 
ing instructions  in  criminal  cases  is 
subdivision  6,  §  6033,  vol.  2,  Com- 
piled Laws  of  Utah,  and  is  as  fol- 
lows :  "The  judge  may  then  charge 
the  jury,  and  must  do  so  on  any 
points  pertinent  to  the  issue  if  re- 
quested by  either  party ;  and  he  may 
state  the  testimony  and  declare  the 
law ;  and  in  each  case  he  shall  inform 
the  jury  that  they  are  the  sole  judges 
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of  the  credibility  of  the  witnesses,  of 
the  weight  of  the  evidence,  and  of 
the  facts.  If  the  charge  be  not  given 
in  writing,  it  must  be  taken  down  by 
the  phonographic  reporter." 

T)iis  can  hardly  be  said  to  be  as 
strong  as  our  statute,  but  the  su- 
preme court  of  Utah  in  People  v. 
Scott,  10  Utah,  217  on  page  222,  37 
Pac.  336,  said:  "When  the  testi- 
mony in  a  criminal  case  is  entirely  of 
a  circumstantial  character,  as  it  was 
in  this  case,  and  a  request  is  made  to 
charge  upon  the  subject  of  circum- 
stantial evidence,  but  such  request 
is  erroneous,  it  is  still  the  duty  of  the 
court  to  give  the  law  upon  the  sub- 
ject. Comp.  Laws,  §  5033,  subd.  6 ; 
People  V.  Murray,  72  Mich.  10,  40  N. 
W.  29;  Ward  v.  State,  10  Tex.  App. 
293;  Crowell  v.  State,  24  Tex.  App. 
404,  6  S.  W.  318 ;  Willard  v.  State, 
26  Tex.  App.  126,  9  S.  W.  358; 
Crowley  v.  State,  26  Tex.  App.  578, 
10  S.  W.  217;  Barr  v.  State,  10 
Tex.  App.  507.  In  a  criminal 
case  .  the  court  should  see  that 
the  case  goes  to  the  jury  in  a  clear 
and  intelligent  manner,  so  that 
they  may  have  a  correct  under- 
standing of  what  it  is  that  they  are 
to  decide,  and  it  should  state  to  them 
fully  the  law  applicable  to  the  case. 
It  is  to  the  court  that  the  accused 
has  a  right  to  look  to  see  that  he 
has  a  fair  trial.  Circumstantial  evi- 
dence may  be  quite  as  conclusive  as 
direct  evidence,  but  it  is  incumbent 
upon  the  prosecution,  not  only  to 
show  by  a  preponderance  of  evidence 
that  an  offense  was  committed,  and 
that  the  alleged  facts  and  circum- 
stances are  true,  but  they  must  also 
be  such  facts  and  circumstances  as 
are  incompatible,  upon  any  reason- 
able hypothesis,  with  the  innocence 
of  the  accused,  and  incapable  of  ex- 
planation upon  any  reasonable  hy- 
pothesis other  than  the  defendant's 
guilt.  The  chain  of  circumstances 
must  be  complete  and  unbroken.  A 
jury  of  inexperienced  laymen  could 
hardly  be  expected  to  apply  the  rules 
applicable  to  this  class  of  testimony 
without  some  assistance  from  the 
court."  And  again,  in  State  v. 
Romeo,  42  Utah,  on  page  66,  128 
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Pac.  538,  it  is  said:  "The  rule  ob- 
tains in  this  jurisdiction  that  in  a 
criminal  case,  when  the  evidence  on 
the  part  of  the  prosecution  is  alone 
of  a  circumstantial  character,  it  is 
the  duty  of  the  court  to  state  to  the 
jury  the  rules  applicable  to  that  kind 
of  evidence.  People  v.  Scott,  10 
Utah,  217,  37  Pac.  335;  State  v. 
Brown,  39  Utah,  140,  115  Pac.  996, 
Ann.  Gas.  1913E,  1.  This  for  the 
reason  that  a  jury  of  inexperienced 
laymen  without  assistance  from  the 
court  could  hardly  be  expected  to 
properly  apply  the  rules  applicable 
to  that  kind  of  evidence,  and,  if  not 
so  instructed  and  warned,  there  is 
danger  of  incorrect  inferences  and 
illogical  conclusions  from  jurors." 

In  the  note  to  Beason  v.  State,  69 
L.R.A.  on  page  212,  in  reference  to 
the  necessity  for  such  instructions,  it 
is  said :  "The  rule  would  appear  to 
be  that  a  failure  so  to  instruct  the 
jury,  whether  requested  or  not,  is 
material  error,  with  the  exception  of 
a  single  case," — citing  Hamilton  v. 
State,  96  Ga.  301, 22  S.  E.  528;  Hunt 
V.  State,  7  Tex.  App.  212;  Barr  v. 
State,  10  Tex.  App.  507;  Ward  v. 
State,  10  Tex.  App.  293;  Ray  v. 
State,  13  Tex.  App.  51 ;  Leftwich  v. 
State,  34  Tex.  Grim.  Rep.  489,  31  S. 
W.  385;  People  v.  Scott,  10  Utah, 
217,  37  Pac.  335;  Polanka  v.  State, 
33  Tex.  Grim.  Rep.  634,  28  S.  W. 
541. 

In  97  Am.  St.  Rep.,  in  a  note  to 
State  V.  Hudson,  on  page  790,  it  is 
said :  "In  order  to  secure  justice  it 
is  the  duty  of  the  trial  judge,  even 
without  request,  to  instruct  the  jury 
as  to  this  kind  of  evidence,  where  the 
case  is  based  entirely  thereon  (Ham- 
ilton V.  State,  96  Ga.  301,  22  S.  W. 
528;  State  v.  Elsham,  70  Iowa,  531, 
31  N.  W.  66;  State  v.  Brady,  — 
Iowa,  — ,  91  N.  W.  801,  14  Am. 
Grim.  Rep.  150;  McDowell  v.  Com. 
4  Ky.  L.  Rep.  353;  Territory  v. 
Lerma,  8  N.  M.  566,  46  Pac.  16; 
Struckman  v.  State,  7  Tex.  App. 
581;  Barr  v.  State,  10  Tex.  App. 
507) ;  and  a  failure  to  charge  there- 
on is  reversible  error  (Polanka  v. 
State,  33  Tex.  Grim.  Rep.  634,  28  S. 
W.  541;  Willard  v.  State,  26  Tex. 


App.  126,  9  S.  W.  358;  Hanks  v. 
State,  —  Tex.  Grim.  Rep.  — ,  56  S. 
W.  922),  whether  excepted  to  at  the 
proper  time  or  not  (Gonner  v.  State, 
17  Tex.  App.  1)." 

In  State  v.  Brady,  —  Iowa,  — ,  91 
N.  W.  801,  14  Am.  Grim.  Rep.  150, 
the  court  said  on  page  806 :  "In  sub- 
mitting a  case  in  which  the  question 
of  guilt  depends  entirely  upon  cir- 
cumstantial evidence,  the  jury 
should  not  be  given  loose  rein,  but 
should  have  careful  direction  as  to 
the  quantum  of  proof  vt^iich  will  jus- 
tify a  conviction.  State  v.  Johnson, 
19  Iowa,  230;  People  v.  Gunning- 
ham,  6  Park.  Grim.  Rep.  398; 
Dreessen  v.  State,  38  Neb.  375,  56 
N.  W.  1024." 

In  State  v.  Miller,  84  Kan.  667, 
114  Pac.  855,  the  court  said:  "Al- 
though the  particular  instruction 
requested  was  faulty,  as  pointed  out 
in  the  former  opinion,  it  was,  as 
said  in  a  recent  case,  'sufficient  at 
least  to  challenge  the  court's  atten- 
tion to  the  only  defense  upon  which 
[appellant]  relied'  (State  v.  Tur- 
ner, 83  Kan.  183, 109  Pac.  983),  and 
in  support  of  which  there  was  some 
substantial  evidence  offered.  As  no 
instruction  was  given  which  in  any 
manner  stated  the  law  in  reference 
to  the  appellant's  sole  defense,  the 
error  must  be  regarded  as  preju- 
dicial." 

In  Willard  v.  State,  26  Tex.  App. 
130,  9  S.W.  359,  it  is  said:  "This 
conviction  is  based  wholly  upon  cir- 
cumstantial evidence ;  and  the  court, 
having  failed  to  instruct  the  jury 
with  regard  to  that  character  of 
evidence,  committed  error,  for 
which  the  conviction  must  b.e  set 
aside." 

In  Growley  v.  State,  26  Tex.  App. 
578,  10  S.  W.  217,  the  court  said: 
"There  is  no  evidence,  not  circum- 
stantial, which  connects  him  yrith 
the  original  taking  of  the  animal. 
Such  being  the  character  of  the  evi- 
dence, the  trial  court  committed  a 
material  error  in  failing  to  charge 
the  jury  with  reference  to  circum- 
stantial evidence,  and  for  this  error 
alone  the  judgment  is  reversed,  and 
the  cause  remanded." 
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In  Crowell  v.  State,  24  Tex.  App. 
410,  6  S.  W.  319,  the  court  said: 
"It  is  only  proved  circumstantially, 
and  the  case  is  therefore  one  resting 
solely  upon  circumstantial  evidence. 
This  being  the  character  of  the  case, 
it  was  material  error  to  omit  to 
charge  the  jury  upon  the  rules  relat- 
ing to  circumstantial  evidence." 

In  a  recent  case  in  Tennessee,  in 
connection  with  a  discussion  of  the 
necessity  of  an  instruction  as  to  the 
weight  to  be  given  to  a  dying  dec- 
laration in  a  homicide  case,  al- 
though not  requested,  the  court 
referred  to  tiie  rule  in  that  state  re- 
quiring an  instruction  upon  circum- 
stantial evidence  by  saying:  "It 
has  been  held  by  this  court  to  be 
error  not  to  instruct  the  jury  with 
respect  to  circumstantial  evidence, 
where  the  case  is  dependent  entire- 
ly upon  circumstances."  Pearson  v. 
State,  143  Tenn.  385,  226  S.  W.  538. 

This  case  is  reversed  for  lack  of 
evidence  to  connect  the  defendant 
with  the  taking  or  asportation  of 
the  wheat,  but  we  give  our  views  on 
the  question  of  instructions  regard- 
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ing  circumstantial  evidence  where 
such  evidence  is  wholly  relied  upon 
for  conviction,  as  a  guide  in  case  of 
a  new  trial  of  this  case  and  in  other 
such  cases  in  the  state;  and  we  be- 
lieve that  the  courts  should,  in  such 
cases,  instruct  on  the  law  regarding 
circumstantial    evi- 
dence,  whether  re-  2i«^Sif  *° 
quested  to  or  not,  "'l^""'"*'"*""' 
as      bemg     funda- 
mental to  the  defendant's  having  a 
fair  trial,  such  as  the  Constitution 
and  laws  guarantee  to  him. 

But  to  justify  a  reversal  for  an 
absolute  failure  to  give  such  an  in- 
struction, where  it  .       .  ^  .. 
appears  that  there  ^o'I^ST™"?- '* 
was     otherwise     a  nonpr*ja«ici«i 
fair  trial,  it  should 
be  found  to  have  been  prejudicial, 
and,  as  a  general  rule,  there  should 
be  an  exception  properly  presenting 
the  question. 

Reversed  and  remanded  for  new 
trial. 

Potter,  Ch.  J.,  and  Kimball,  J., 
concur. 


ANNOTATION. 

Duty  of  court  in  crinunal  case,  in  absence  of  request,  to  charge  with  respect 

to  circumstantial  evidence. 


I.  View  that  duty  exists  in  absence  of 
direct  evidence: 

a.  Rule  stated,  1049. 

b.  Application  of  rule  generally: 

1.  Where    evidence    is    wholly 

circumstantial,  1051. 

2.  Where    evidence    is    partly 

circumstantial,  1053. 

c.  Effect  of  confession,  1055. 

d.  Effect     of     instruction     as     to 

reasonable  doubt,  1056. 

e.  Exceptions  to  rule,  1058. 

II.  View  that  duty  does  not  exist,  1059. 

7.  Tieip  that  duty  exUta  in  absence  of 
direct  evidence. 

a.  Rule  stated. 

In  a  number  of  jurisdictions  the 
lack  of  any  direct  incriminatory  evi- 
dence is  ordinarily  made  the  test  of 
the  duty  of  the  trial  judge,  without  a 
request  therefor,  to  give  a  charge  as 
to  the  probative  value  of  circumstan- 


tial evidence  in  a  criminal  case.  In 
these  jurisdictions,  if  the  state  relies 
wholly  on  circumstantial  evidence  for 
a  conviction,  an  omission  to  give  such 
an  instruction,  even  in  the  absence  of 
a  request,  is  ordinarily  a  sufficient 
ground  for  a  new  trial;  but  if  there 
is  direct  incriminatory  evidence  to 
support  a  conviction,  the  failure  of 
the  court  to  charge  on  its  own  mo- 
tion as  to  circumstantial  evidence  is 
not  error. 

Florida.— See  Ford  v.  State  (1920) 
—  Pla.  — ,  86  So.  715. 

Georgia.— Hamilton  v.  State  (1895) 
96  Ga.  301,  22  S.  E.  528;  Griner  v. 
State  (1904)  121  Ga.  614,  49  S.  E.  700; 
McElroy  v.  State  (1906)  125  Ga.  87, 
58  S.  E.  759;  Smith  v.  State  (1906)  125 
Ga.  296,  54  S.  E.  127;  Day  v.  State 
(1909)    133  Ga.  484,   66   S.   E.  250; 
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Weaver  v.  State  (1910)  135  Ga.  817, 

69  S.  E.  488;  Brannon  v.  State  (1918) 
140  Ga.  787,  80  S.  E.  7;  Clark  v.  State 

(1914)  142  Ga.  601,  83  S.  E.  223;  An- 
drews V.  State  (1916)  146  Ga.  14,  88 
S.  E.  194;  Crawley  v.  State  (1920)  150 
Ga.  686,  104  S.  E.  410;  Mitchell  v. 
State  (1921)  —  Ga.  — ,  107  S.  E.  43; 
Riley  v.  State  (1907)  1  Ga.  App.  651, 
57  S.  E.  1031;  White  v.  State  (1908)  4 
Ga.  App.  72,  60  S.  E.  803 ;  Middleton  v. 
State  (1909)  7  Ga.  App.  1,  66  S.  E.  22; 
Harvey  v.  State  (1910)  8  Ga.  App.  660, 

70  S.  E.  141;Twilley  v.  State  (1911)  9 
Ga.  App.  435,  71  S.  E.  587;  Jordan  v. 
State  (1911)  9  Ga.  App.  578,  71  S.  E. 
875;  Love  v.  State  (1911)  9  Ga,  App. 
874,  72  S.  E.  433;  Tyus  v.  State  (1911) 
10  Ga.  App.  28,  72  S.  E.  509;  Fuller  v. 
State  (1911)  10  Ga.  App.  34,  72  S.  E. 
515;  Bailey  v.  State  (1912)  10  Ga.  App. 
829,  74  S.  E.  285;  Smith  v.  State 
(1912)  11  Ga.  App.  89,  74  S.  E.  711; 
Reddick  v.  State  (1912)  11  Ga.  App. 
150,  74  S.   E.   901;   Young  v.  State 

(1912)  12  Ga.  App.  86,  76  S.  E.  753; 
Barron  v.  State  (1912)  12  Ga.  App. 
342,  77  S.  B.  214;  Harden  v.  State 

(1913)  13  Ga.  App.  34,  78  S.  E.  681; 
Weatherby  v.  State  (1913)  13  Ga. 
App.  170,  78  S.  E.  1014;  Allen  v.  State 
(1913)  14  Ga.  App.  115,  80  S.  E.  215; 
Everett  v.  State  (1914)  15  Ga.  App. 
390,  83  S.  E.  428;  Braxley  v.  State 

(1915)  17  Ga.  App.  196,  86  S.  E.  425; 
Leonard  v.  State  (1915)  17  Ga.  App. 
267,  86  S.  E.  463;  Jackson  v.  State 

(1915)  17  Ga.  App.  269,  86  S.  E.  459; 
Wells  v.  State  (1915)  17  Ga.  App.  301, 
86  S.  E.  650;  Martin  v.  State  (1916) 
17  Ga.  App.  516,  87  S.  E.  715;  Teal  v. 
State  (1916)  17  Ga.  App.  556,  87  S.  E. 
830;  Sutton  v.  State  (1916)  17  Ga. 
App.  713,  88  S.  E.  122,  587;  Butler 
v.  State  (1916)  17  Ga.  App.  769, 
88    S.    E.    593;    Thomas    v.    State 

(1916)  18  Ga.  App.  101,  88  S.  E.  917; 
Coney  v.  State  (1916)  18  Ga.  App. 
112,   88   S.   E.  918;   Gantz   v.   State 

(1916)  18  Ga.  App.  154,  88  S.  E.  993; 
Harris  v.  State  (1916)  18  Ga.  App. 
710,  90  S.  E.  370;  Kinard  v.  State 

(1917)  19  Ga.  App.  624,  91  S.  E.  941; 
Kelley  v.  State  (1917)  20  Ga.  App. 
821,  98  S.  E.  497;  Horton  v.  State 
(1917)  21  Ga.  App.  120,  93  S.  E.  112; 


Bloodworth  v.  State  (1918)  22  Ga. 
App.  182,  96  S.  E.  682;  Reynolds  v. 
State  (1919)  28  Ga.  App.  369,  98  S. 
E.  246;  Amason  v.  State  (1919)  23  Ga. 
App.  784,  99  S.  E.  681;  Etter  v.  State 

(1919)  24  Ga.  App.  276,  100  S.  E.  453; 
Bracey  v.  State  (1920)  24  Ga.  App. 
805,  102  S.  E.  377;  Mitchell  v.  State 

(1920)  —  Ga.  App.  — ,  108  S.  E.  180; 
Melton  v.  State  (1920)  —  Ga.  App. 
— ,    105   S.   E.   247;   Davis   v.   State 

(1921)  —  Ga.  App.  — ,  106  S.  E.  817; 
Howard  v.  State  (1921)  —  Ga.  App. 
— ,  107  S.  E.  629.  See  also  Hegwood 
v.  State  (1912)  138  Ga.  274,  75  S.  E. 
138.  Compare  Barrow  v.  State  (1895) 
80  Ga.  191,  5  S.  E.  64;  Toler  v., State 
(1899)  107  Ga.  682,  33  S.  E.  629. 

MissoarL — State  v.  Baibo  (report- 
ed herewith)  ante,  1036;  State  v.  Don- 
nelly (1896)  130  Mo.  642,  82  S.  W. 
1124. 

Montana.  —  See  State  v.  Francis 
(1920)    68  Mont.  659,   194  Pac.  304. 

Tennessee. — Barnard  v.  State  (1889) 
88  Tenn.  183,  12  S.  W.  481;  WEBB  v. 
State  (reported  herewith)  ante,  1034; 
Pearson  v.  State  (1920)  148  Tenn. 
385,  226  S.  W.  538,  dictum. 

Texas.— Hunt  v.  State  (1879)  7  Tex. 
App.  212;  Ward  v.  State  (1881)  10 
Tex.  App.  293;  Barr  v.  State  (1881) 
10  Tex.  App.  507;  Ray  v.  State  (1882) 
13  Tex.  App.  51;  Conner  v.  State 
(1884)  17  Tex.  App.  1;  Stone  v.  State 

(1886)  22  Tex.  App.  185,  2  S.  W.  585; 
Heard  v.  State  (1887)  24  Tex.  App. 
103,  5  S.  W.  846;   Crowell  v.  State 

(1887)  24  Tex.  App.  404,  6  S.  W.  319; 
Willard  v.  State  (1888)  26  Tex.  App. 
126,  9  S.  W.  358;   Crowley  v.  State 

(1888)  26  Tex.  App.  578,  10  S.  W.  217; 
Polanka  v.  State  (1894)  33  Tex.  Crim. 
Rep.  634,  28  S.  W.  541;  White  v.  State 
(1899)  40  Tex.  Crim.  Rep.  866, 
50  S.  W.  705;  Bennett  v.  State  (1899) 
—  Tex.  Crim.  Rep.  — ,  50  S.  W.  945; 
Garner  v.  State  (1902)  —  Tex.  Crim. 
Rep.  — ,  70  S.  W,  213.  See  also  Struck- 
man  v.  State  (1880)  7  Tex.  App.  581. 
Compare  Howard  v.  State  (1880)  8 
Tex.  App.  612;  Dovalina  v.  State 
(1883)  14  Tex.  App.  312. 

Utah.— People  v.  Scott  (1894)  10 
Utah,  217,  87  Pac.  835. 
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Wyoming.— See  Gabdner  t.  State 
<reported  herewith)  ante,  1040. 

A  case  is  said  to  rest  wholly  on 
circumstantial  evidence  so  as  to  re- 
quire an  instruction  on  evidence  of 
that  character  whether  it  is  request- 
ed or  not,  if  the  main  fact  in  issue  is 
not  directly  attested  by  any  eyewit- 
ness, but  is  proven  inferentially  by 
testimony  as  to  other  facts.  Crowell 
V.  State  (1887)  24  Tex.  App.  404,  6 
S.  W.  319.  wherein  the  court  said: 
*'In  this  case  the  evidence  shows  that, 
before  the  alleged  stolen  animal  was 
killed  by  the  defendant,  and  before 
he  is  shown  to  have  had  any  posses- 
sion thereof,  or  connection  there- 
with, it  had  been  taken  from  its  ac- 
customed range,  carried  into  the  field 
of  one  Moss,  and  there  tied  to  a  tree. 
It  is  evident,  therefore,  that  the  theft 
of  the  animal  by  some  person  had 
been  completed  at  the  time  defendant  ^ 
was  first  seen  to  have  possession  of 
it.  But  no  witness  testified  to  having 
seen  the  taking  of  the  animal  from 
its  range.  The  fact  of  such  taking 
is  only  proved  as  a  matter  of  infer- 
ence from  other  facts  in  evidence.  It 
is  only  proved  circumstantially,  and 
the  case  is  therefore  one  resting 
wholly  upon  circumstantial  evidence. 
This  being  the  character  of  the  case, 
it  was  material  error  to  omit  to  charge 
the  jury  upon  the  rules  relating  to 
circumstantial  evidence.  We  do  not 
think  the  statements  made  by  the  de- 
fendant in  regard  to  the  animal  killed 
by  him  can  be  regarded  as  confessions 
proving  that  he  took  the  animal  from 
its  range,  or,  in  other  words,  proving 
that  he  committed  the  original  theft 
of  the  animal.  They  may  have  the 
effect  to  connect  him  with  the  animal 
after  it  had  been  tied  to  the  tree  in 
Moss's  field,  and  thus  connect  him  in- 
ferentially with  the  original  taking, 
but  they  do  not  afford  direct  evidence 
of  the  original  taking,  and  make  this 
a  case  not  wholly  dependent  upon 
circumstantial  evidence."  See  also 
infra,  I.  b,  2. 

b.  AppUoatUm  of  rule  generaUy. 

1.  Where    evidence   ia   tcftoUy    ciroum- 

gtantial.. 
Hondaide. 

In  Weaver  v.  State  (1910)  185  Ga. 


317,  69  S.  E.  488,  a  conviction  of  mur- 
der was  reversed  on  the  ground  that 
no  instruction  was  given  as  to  the 
law  relating  to  circumstantial  evi- 
dence though  the  evidence  against 
the  defendants  was  wholly  circum- 
stantial. Lumpkin,  J.,  dissented  on 
the  ground  that  there  was  direct  evi- 
dence of  a  statement  by  one  of  the 
defendants  amounting  to  a  confes- 
sion.   See  infra,  I.  c. 

In  Webb  v.  State  (reported  here- 
with) ante,  1034,  a  prosecution  for 
homicide,  the  court  said :  "In  the  prose- 
cution of  a  murder  case,  where  the 
only  incriminating  evidence  against 
the  accused  is  circumstantial,  is  it 
reversible  error  for  the  trial  judge  to 
fail  to  instruct  the  jury  upon  the 
nature  of  circumstantial  evidence  and 
upon  the  general  rules  of  law  govern- 
ing it,  no  special  request  being  ten- 
dered by  defendant?  In  such  a  case 
the  main  fact — ^the  factum  proban- 
dum — is  the  fatal  stroke,  and  if  there 
be  no  direct  testimony  connecting  the 
accused  with  the  main  fact,  as  the 
slayer,  and  the  sole  evidence  is  cir- 
cumstantial, it  is  error  not  to  instruct 
the  jury  as  to  the  rules  applicable  to 
that  kind  of  evidence.  The  error  is 
of  a  class  denominated  fundamental. 
It  goes  essentially  to  the  basis  of  the 
accused's  theory  for  defense."  See 
to  the  same  effect,  Dovalina  v.  State 
(1883)    14  Tex.  App.  812. 

Forgery. 

In  Davis  v.  State  (1921)  — -  Ga. 
App.  — ,  106  S.  E.  317,  a  prosecution 
for  uttering  a  forged  instrument,  the 
state  relied  for  a  conviction  solely  on 
circumstantial  evidence,  consisting 
mainly  of  testimony  by  handwriting 
experts.  In  reversing  a  judgment 
against  the  defendant,  the  court  said : 
"In  such  a  case,  the  trial  judge  must, 
whether  so  requested  or  not,  instruct 
the  jury  that,  to  warrant  a  conviction 
on  circumstantial  evidence,  the  proved 
facts  must  not  only  be  consistent  with 
the  hypothesis  of  guilty,  but  must  ex- 
clude every  other  reasonable  hypoth- 
esis than  that  of  the  guilt  of  the  ac- 
cused. In  this  case  the  learned  trial 
judge  failed,  perhaps  by  mere  over- 
sight, so  to  charge  the  jury;  but, 
that  failure  being  assigned  as  one 
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of  the  srrounds  of  the  motion  for  a 
new  trial,  both  the  lower  court  and 
this  court  are  bound,  as  matter  of 
law,  to  sustain  the  motion." 

Xiaroeny. 

In  Ward  v.  State  (1881)  10  Tex. 
App.  298,  a  prosecution  for  larceny, 
the  court  said:  "This  is  a  case  of 
purely  circumstantial  evidence,  and 
it  was  the  duty  of  the  court  below, 
whether  asked  or  not,  to  give  in 
charge  the  law  applicable  to  such  a 
case." 

So,  in  Gantz  v.  State  (1916)  18  Ga. 
App.  154,  88  S.  E.  993,  wherein  the 
defendant  was  prosecuted  for  larceny 
the  court  said:  "Where,  as  in  the 
present  case,  the  hypothesis  of  the 
defendant's  guilt  rests  wholly  upon 
proof  of  various  circumstances,  each 
of  which  merely  points  in  that  direc- 
tion, it  is  the  duty  of  the  trial  judge, 
even  without  a  request,  to  instruct 
the  jury  that,  if  the  proved  facts  are 
consistent  with  the  innocence  of  the 
defendant,  he  is  entitled  to  an  ac- 
quittal. This  rule  is  embodied  in  the 
Code,  in  recognition  of  the  fact  that 
the  tendency  to  act  upon  mere  sus- 
picion is  one  of  the  most  common 
frailties  of  humankind;  and,  as  a  con- 
sequence, the  law  deems  it  necessary 
in  a  criminal  case,  where  the  guilt 
or  innocence  of  a  citizen  is  to  be  as- 
certained by  the  construction  which 
may  be  given  to  circumstances  indi- 
cating his  guilt,  and  from  inferences 
drawn  from  facts  which  only  indirect- 
ly point  thereto,  to  require  that  the 
jury  be  given  a  warning  against  yield- 
ing to  the  well-nigh  universal  tenden- 
cy to  which  we  have  referred.  The 
language  of  the  Code  section  is  so 
sweeping  and  exhaustive  as  to  indi- 
cate the  importance  of  the  mandate. 
The  omission  to  warn  the  jury  against 
the  danger  of  acting  on  suspicion,  by 
failing  to  give  the  substance  of  §  1010 
of  the  Penal  Code,  has  uniformly  been 
held  to  be  an  error  so  presumptively 
prejudicial  as  to  require  the  granting 
of  a  new  trial,  where  the  conviction 
rests  exclusively  on  circumstantial 
evidence." 

See  to  the  same  effect,  Kinard  v. 
Sttfe  (1917)  19  Ga.  App.  624,  91  S. 
^^ti :  Butler  v.  State  (1916)  17  Ga. 


App.  769,  88  S.  E.  593;  Crowell  v. 
State  (1887)  24  Tex.  App.  404,  6  S. 
W.  319. 

See  also  Riley  v.  State  (1907)  1  Ga. 
App.  651,  57  S.  E.  1031,  which  is  ap- 
parently to  the  same  effect,  though 
the  report  of  the  case  does  not  make 
it  certain  that  an  instruction  on  the 
weight  and  sufficiency  of  circumstan- 
tial evidence  was  not  requested. 

In  Polanka  v.  State  (1894)  83  Tex. 
Crim.  Rep.  634,  28  S.  W.  541,  the  court 
stated  the  facts  and  its  holding  as 
follows:  "This  conviction  was  for 
hog  theft.  The  statement  of  facts  in- 
corporated in  the  record  constitutes 
this  a  conviction  depending  wholly 
upon  circumstantial  evidence.  It  was 
therefore  incumbent  upon  the  trial 
court  to  instruct  the  jury  in  regard 
to  the  law  applicable  to  such  testi- 
mony. This  is  the  settled  rule  in  this 
state  by  an  unbroken  line  of  decisions, 
and  a  failure  to  comply  with  it  re- 
quires a  reversal  of  the  jud":ment, 
though  exception  be  not  reserved." 

In  a  syllabus  by  the  court  in  Hard- 
en V.  State  (1913)  13  Ga.  App.  34,  78 
S.  E.  681,  a  prosecution  for  the  theft 
of  a  hog,  the  rule  was  stated  as  fol- 
lows; "Where  the  proof  of  guilt  of 
one  accused  of  crime  depends  wholly 
upon  circumstantial  evidence,  it  is  er- 
ror for  the  trial  judge  to  fail  to  in- 
struct the  jury  that,  to  warrant  a  con- 
viction on  circumstantial  evidence, 
the  proof  not  only  must  be  consistent 
with  the  hypothesis  of  guilt,  but  must 
exclude  every  other  reasonable  hy- 
pothesis than  that  of  the  guilt  of  the 
accused  (Penal  Code,  §  1010).  It  is 
his  duty  so  to  instruct  the  jury  even 
though  there  be  no  request  to  that 
effect." 

In  Gardner  v.  State  (reported  here- 
with) ante,  1040,  a  prosecution  for  lar- 
ceny, there  was  a  request  for  an  in- 
correct instruction  as  to  circumstan- 
tial evidence ;  but  the  court,  reversing 
on  other  grounds,  lays  down  a  general 
rule  for  guidance  in  future  cases, 
that  where  the  evidence  is  purely  cir- 
cumstantial the  trial  court  should  "in- 
struct on  the  law  regarding  circum- 
stantial evidence,  whether  requested 
to  or  not,  as  being  fundamental  to 
the  defendant's  having  a  fair  trial, 
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such  as  the  Constitution  and  laws 
guarantee  to  him." 

Otber  offeiues. 

The  rule!  that  there  must  be  an  in- 
struction on  circumstantial  evidence 
where  the  evidence  is  wholly  circum- 
stantial, even  in  the  absence  of  a  re- 
quest, has  been  applied  in  prosecu- 
tions for  other  offenses  as  follows: 

— burglary,  Struckman  v.  State 
(1880)  7  Tex.  App.  581; 

— keeping  a  house  of  ill  fame, 
Bafley  v.  State  (1912)  10  Ga,  App.  829, 
74S.E.  285; 

— aiding  the  escape  of  a  prisoner, 
Harvey  v.  State  (1910)  8  Ga,  App. 
660,  70  S.  E.  141; 

—arson.  People  v.  Scott  (1894)  10 
Utah,  217,  37  Pac.  835  (dictum) ; 

— illegal  sale  of  liquor,  Allen  v. 
State  (1913)  14  Ga.  App.  115,  80  S.  E. 
215. 

See  also  the  following  cases,  the  re- 
ports of  which  do  not  state  the  nature 
of  the  prosecution,  but  in  each  of 
which  it  was  held  to  be  error,  even  in 
the  absence  of  a  request,  to  fail  to 
give  an  instruction  on  the  probative 
value  of  circumstantial  evidence:  An- 
drews v.  State  (1916)  145  Ga.  14,  88 
S.  E.  194;  White  v.  State  (1908)  4  Ga. 
App.  72,  60  S.  E.  803;  Martin  v.  State 
(1916)  17  Ga.  App.  516,  87  S,  E.  715; 
Coney  v.  State  (1916)  18  Ga.  App.  112, 
88  S.  E.  918;  Kelley  v.  State  (1917) 
20  Ga.  App.  821,  93  S.  E.  497;  Amason 
v.  State  (1919)  23  Ga.  App.  784,  99 
S.  E.  631. 

g.  Where    evidence    is    partly    cti-rum- 
,  atantial. 

Homlolde, 

In  State  v.  Donnelly  (1895)  130  Mo. 
642,  32  S.  W.  1124,  wherein  the  de- 
fendant was  convicted  of  murder  in 
the  first  degree,  the  court  said:  "It 
is  insisted  that  the  prosecution  relied 
upon  circumstantial  evidence  to  con- 
vict the  defendant,  and  that  the  court 
should  have  instructed  the  jury  with 
reference  to  the  weight  and  conclu- 
siveness of  such  evidence.  Such  an 
instruction  would  not  have  been  ap- 
plicable to  the  facts  of  the  case,  for 
the  reason  that  there  was  direct  and 
positive  evidence  that  defendant  com- 
mitted the  homicide,  and  it  is  only 


when  conviction  is  sought  on  circum- 
stantial evidence  alone  that  such  an 
instruction  becomes  necessary." 

See,  to  the  same  effect,  Day  v.  State 
(1909)  133  Ga.  434,  66  S.  E.  250;  Bran- 
non  V.  State  (1913)  140  Ga.  787,  80  S. 
E.  7;  Clark  v.  State  (1914)  142  Ga. 
601,  83  S.  E.  223;  Barnards  v.  State 
(1889)  88  Tenn.  188,  12  S.  W.  431, 

So,  in  State  v.  Baibo  (reported 
herewith)  ante,  1035,  a  prosecution  for 
murder,  wherein  the  defendant  ad- 
mitted the  killing,  and  the  only  issue 
to  be  determined  on  circumstantial 
evidence  was  whether  he  acted  in  self- 
defense,  it  was  held  that  it  was  not 
necessary  to  charge  on  circumstan- 
tial evidence. 

In  Crawley  v.  State  (1920)  150  Ga. 
586,  104  S.  E.  410,  it  appeared  that 
the  homicide  was  committed  by  one 
of  the  defendants,  but  it  was  not  clear 
which  defendant  fired  the  shot  which 
caused  the  death.  There  was  direct 
evidence  as  to  the  shooting,  but  only 
circumstantial  evidence  of  a  conspir- 
acy among  the  defendants.  It  was 
urged  that  under  such  circumstances 
it  was  reversible  error  for  the  trial 
court,  even  in  the  absence  of  a  re- 
quest, not  to  charge  the  jury  as  to  the 
required  certainty  of  circumstantial 
evidence  to  warrant  a  conviction.  On 
this  point  the  court  said:  "One 
ground  of  the  motion  for  a  new  trial 
is  as  follows:  'Because  the  court 
erred  in  failing  to  charge  the  law  of 
circumstantial  evidence,  as  contained 
in  §  1010  of  the  Penal  Code;  to  wit, 
"to  warrant  a  conviction  on  circum- 
stantial evidence  the  proved  facts 
must  not  only  be  .consistent  with  the 
hypothesis  of  guilt,  but  must  exclude 
every  other  hypothesis  save  that  of 
the  guilt  of  the  accused."  Defend- 
ants contend  that  under  the  evidence 
three  of  the  defendants  necessarily 
could  not  have  been  convicted,  except 
upon  the  theory  that  a  conspiracy  ex- 
isted between  all  of  the  parties,  and 
that  the  proof  of  conspiracy  neces- 
sarily rested  upon  circumstantial  evi- 
dence, there  i>eing  absolutely  no  di- 
rect evidence  that  any  conspiracy  did 
exist;  and  the  court,  having  charged 
the  law  applicable  to  a  conspiracy, 
should  have  charged  also  the  law  of 


Digitized  by 


Google 


1064 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.LJt. 


circumstantial  evidence.'  As  to  this 
ground  the  opinion  of  the  majority  is 
as  follows:  The  four  defendants 
were  tried  jointly.  The  evidence  is 
directly  to  the  effect  that  the  four 
defendants  were  at  the  house  at  the 
time  of  the  homicide,  and  that  two 
of  them  shot  the  deceased,  one  of  them 
inflicting  upon  the  deceased  a  mortal 
wound.  Another  of  the  defendants 
was,  at  the  time  of  the  homicide,  en- 
gaged in  a  struggle  with  the  sheriff, 
the  companion  of  the  deceased,  while 
the  fourth  defendant  was  actively  in- 
terfering with  the  sheriff  in  his  at- 
tempt to  open  a  door  leading  into  the 
room  where  the  shooting  occurred, 
and  to  go  to  the  rescue  of  the  de- 
ceased. There  was  no  request  to  give 
in  charge  the  provisions  of  §  1010  of 
the  Penal  Code,  quoted  above.  The 
case  against  the  defendants  is  not  de- 
pendent solely  upon  circumstantial  evi- 
dence ;  and,  under  the  repeated  rulings 
of  this  court,  the  failure  to  give  in 
charge  the  rule  relating  to  circumstan- 
tial evidence  was  not  error.  If  the 
jury  believed  beyond  a  reasonable 
doubt  that  one  or  more  of  the  defend- 
ants shot  and  killed  the  deceased  with- 
out justification,  and  if  they  believed 
that  the  other  defendants  were  present 
aiding  and  abetting  the  slayer  or 
slayers  in  the  commission  of  the  hom- 
icide, they  would  have  been  author- 
ized to  convict  such  defendants.  The 
case  against  neither  of  the  defend- 
ants depended  entirely  on  circumstan- 
tial evidence.  Even  if  the  state  de- 
pended upon  circumstantial  evidence 
to  establish  an  essential  fact,  to  wit, 
the  conspiracy,  in  order  to  connect 
one  or  more  of  the  defendants 
with  the  commission  of  the  hom- 
icide, the  mere  failure  to  charge  the 
rule  above  stated,  iii  the  absence  of 
a  request  so  to  do,  was  not  error,  re- 
quiring the  grant  of  a  new  trial." 

IrfiToeny. 

In  an  action  for  larceny  it  has  been 
held  in  several  cases  that  where  a 
part  of  the  evidence  is  direct,  no  in- 
struction as  to  circumstantial  evi- 
dence is  required  in  the  absence  of  a 
request.  Love  v.  State  (1911)  9  Ga. 
App.  874,  72  S.  E.  488;  Roddick  v. 
State  (1912)  11  Gm.  App.  160,  74  S.  E. 


901;  Everett  v.  State  (1914)  16  Ga. 
App.  890,  83  S.  E.  428;  State  v.  Fran- 
cis (1920)  58  Mont.  659,  194  Pac.  304. 
The  lack  of  direct  evidence  merely 
as  to  the  intent  with  which  property 
is  taken  is  clearly  not  sufficient,  in  a 
prosecution  for  larceny,  to  require  an 
instruction  on  the  law  relating  to  cir- 
cumstantial evidence,  where  no  re- 
quest is  made  for  a  charge  on  that 
branch  of  the  law.  Love  v.  State 
(Ga.)  supra;  Roddick  v.  State  (1912) 

11  Ga.  App.  150,  74  S.  E.  901.  In  the 
case  first  cited  the  court  said:  "The 
only  feature  of  the  case  left  to  infer- 
ence was  whether  there  was  an  intent 
to  steal.  Intent,  in  practically  all 
cases,  must  be  shown  by  the  inference 
arising  from  the  facts  shown.  We  do 
not  think  that,  from  a  practical  stand- 
point, it  is  correct  to  say  that  it  is  'a 
conviction  on  circumstantial  evi- 
dence,' where  all  the  salient  facts  of 
the  case  (including  the  facts  on 
which  the  inference  itself  rests)  are 
directly  proved,  and  only  the  intent 
with  which  proved  acts  were  conunit- 
ted  is  a  matter  of  inference.  If  so, 
it  would  be  proper  to  speak  of  a  con- 
viction for  homicide  as  being  'a  con- 
viction on  circumstantial  evidence,' 
where  eyewitnesses  see  the  killing, 
but  the  jury  must  infer  the  malice  or 
heat  of  passion,  as  the  case  may  be, 
from  circumstances  surrounding  the 
transaction." 

Other  oSenaes. 

The  rule  that  a  trial  court  is  not 
under  a  duty  to  give  voluntarily  an 
instruction  on  circumstantial  evi- 
•dence  where  a  part  of  the  evidence 
relied  on  for  a  conviction  is  direct  has 
been  applied  in  prosecutions  for  other 
offenses  as  follows: 

— forgery,  Barron  v.  State   (1913) 

12  Ga.  App.  842,  77  S.  E.  214; 

— ^robbery,  Jackson  v.  State  (1915) 
17  Ga.  App.  269,  86  S.  E.  469; 

— burglary,  Braxley  v.  State  (1915) 
17  Ga.  App.  196,  86  S.  E.  425; 

— assault  and  battery,  Middleton 
V.  State  (1909)  7  Ga.  App.  1,  66  S.  E. 
22; 

— ^violation  of  the  liquor  laws» 
Smith  v.  State  (1912)  11  Ga.  App.  89, 
74  S.  B.  711;  Mitchell  v:  State  (1920> 
—  Ga.  App.  — ,  108  S.  E.  180. 
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Though  proof  of  drunkenness  is  or- 
dinarily based  on  the  conduct  and  ap- 
pearance of  the  person  accused  of  the 
misdemeanor,  it  has  been  held  that, 
where  a  witness  testified  directly  that 
the  defendant  was  drunk,  and  others 
stated  in  detail  the  various  acts  and 
utterances  of  the  defendant,  it  was 
not  error,  in  the  absence  of  a  request, 
to  omit  to  charge  the  jury  with  re- 
spect to  circumstantial  evidence.  Teal 
V.  State  (1916)  17  Ga.  App.  556,  87  S. 
E   830 

In  Smith  v.  State  (1906)  125  Ga.  296, 
54  S.  E.  127,  the  defendant  urged  as 
a  ground  for  a  new  trial  that  the  trial 
court  did  not  give  an  instruction  that, 
if  for  any  reason  the  jury  should  not 
believe  the  direct  evidence,  the  cir- 
cumstantial evidence,  to  warrant  a 
conviction,  would  have  to  be  so  strong 
as  to  exclude  every  reasonable  hypoth- 
esis except  that  of  the  defendant's 
guilt.  In  denying  that  the  defendant 
was  entitled  to  a  new  trial  on  that 
ground  the  supreme  court  said:  "Nor 
was  it  erroneous  for  the  court,  in  the 
absence  of  such  request,  to  omit  to 
charge  the  law  of  circumstantial  evi- 
dence, to  be  applied  in  the  event  the 
jury  should  not  believe  that  a  confes- 
sion had  been  made.  The  confession 
was  sufficiently  corroborated  to  jus- 
tify the  conviction  of  the  accused." 
As  to  the  effect  of  a  confession  gen- 
erally, see  infra,  I.  c. 

e.  Effect  of  eonfeaHon. 

Ordinarily  if  a  confession  of  the  de- 
fendant is  proved  the  evidence  to  sup- 
port a  conviction  cannot  be  regarded 
as  wholly  circumstantial,  so  as  to  re- 
quire the  trial  court,  of  its  own  mo- 
tion to  give  an  instruction  on  the  pro- 
bative value  of  circumstantial  evi- 
dence. Griner  v.  State  (1905)  121  Ga. 
614,  49  S.  E.  700;  McElroy  v.  State 
(1906)  125  Ga.  37,  53  S.  E.  759;  Smith 
V.  State  (1906)  125  Ga.  296.  54  S.  E. 
127;  Jordan  v.  State  (1911)  9  Ga.  App. 
578,  71  S.  E.  875;  Weatherby  v.  State 
(1913)  13  Ga.  App.  170,  78  S.  E.  1014; 
Wells  v.  State  (1915)  17  Ga.  App.  301, 
86  S.  E.  650;  Sutton  v.  State  (1916)  17 
Ga.  App.  713*  88  S.  E.  122, 587;  Thomas 
V.  State  (1916)  18  Ga.  App.  101,  88  S. 
E.  917;  Horton  v.  SUte  (1917)  21  Ga. 


App.  120,  93  S.  E.  1012;  Bloodworth 
v.  State  (1918)  22  Ga.  App.  182,  95 
S.  E.  532;  Heard  v.  State  (1887)  24 
Tex.  App.  103,  5  S.  W.  846;  Willard 
v.  State  (1888)  26  Tex.  App.  126,  9  S. 
W.  S58;  White  v.  State  (1899)  40  Tex. 
Crim.  Rep.  366,  50  S.  W.  705.  Com- 
pare Conner  v.  State  (1884)  17  Tex. 
App.  1. 

The  rule  that  a  confession  is  direct 
evidence,  which  will  relieve  the  trial 
court  of  giving  a  charge  without  a  re- 
quest therefor  on  the  weight  and  suf- 
ficiency of  circumstantial  evidence, 
has  been  applied  even  to  cases  where- 
in the  defendant  was  convicted  of 
murder  in  the  first  degree.  Heard  v. 
State  (1887)  24  Tex.  App.  108,  5  S.  W. 
846;  White  v.  State  (1899)  (Tex.)  " 
supra. 

In  Smith  v.  State  (1906)  125  Ga. 
296,  54  S.  E.  127,  testimony  was  intro- 
duced as  to  a  confession  by  the  de- 
fendant that  he  committed  the  crime 
of  arson.  The  state  also  established 
a  strong  case  against  him  by  circum- 
stantial evidence.  As  to  the  necessity 
of  a  charge  on  the  law  of  circumstan- 
tial evidence,  the  court  said:  "The 
jury  was  authorized  from  the  evi- 
dence to  believe  that  such  a  confes- 
sion had  been  made.  The  confession 
being  direct  evidence,  the  conviction 
did  not  depend  exclusively  upon  cir- 
cumstantial evidence;  and  therefore, 
in  the  absence  of  an  appropriate  re- 
quest, it  was  not  erroneous  for  -the 
court  to  omit  to  charge  the  law  of 
circumstantial  evidence."  See  to  the 
same  effect  Sutton  v.  State  (1916)  17 
Ga.  App.  713,  88  S.  E.  122,  587. 

In  Thomas  v.  State  (1916)  18  Ga. 
App.  101,  88  S.  E.  917,  a  prosecution 
for  burglary,  it  was  said  in  a  syllabus 
by  the  court:  "There  being  evidence 
as  to  a  confession  by  the  accused,  the 
conviction  did  not  depend  exclusively 
upon  circumstantial  evidence,  since  a 
confession  is  direct  evidence;  and,  in 
the  absence  of  an  appropriate  request, 
it  would  not  have  been  erroneous  for 
the  court  to  omit  to  charge  the  law  of 
circumstantial  evidence  altogether." 

And  where  the  defendant  in  an  ac- 
tion for  larceny  from  a  building  ad- 
mitted that  he  took  the  property  from 
the  building,  but  denied  that  he  did 
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30  with  the  intent  to  steal  it,  it  was 
held  not  to  be  error  to  fail  to  give  an 
instruction  as  to  the  law  of  circum- 
stantial evidence  if  such  instruction 
was  not  requested.  Jordan  v.  State 
(1911)  9  Ga.  App.  578,  71  S.  E.  875. 

See,  to  the  same  effect,  Willard  v. 
State  (1888)  26  Tex.  App.  126,  9  S.  W. 
358,  wherein,  however,  it  was  held 
that  a  promise  by  the  defendant  to 
pay  for  a  cow  after  being  accused  of 
its  theft  was  not  a  confession  of  the 
offense. 

In  Bloodworth  v.  St^te  (1918)  22 
Ga.  App.  132,  95  S.  E.  582,  a  prosecu- 
tion for  manufacturing  intoxicating 
liquor,  it  appeared  that,  with  the  ex- 
ception of  a  confession  by  the  defend- 
ant, the  evidence  was  circumstantial. 
In  a  syllabus  by  the  court  it  was  said : 
"The  state  having  introduced  direct 
evidence,  that  is,  a  confession  as  well 
as  circumstantial  evidence  of  the  de- 
fendant's guilt,  the  court  did  not  err, 
in  the  absence  of  a  timely  written  re- 
quest, in  failing  to  charge  the  jury 
the  law  of  circumstantial  evidence  as 
embodied  in  Penal  Code  1910,  §  1010. 
Horton  v.  State  (1917)  21  Ga.  App. 
120,  93  S.  E.  1013,  and  cases  therein 
cited." 

Testimony  that  the  defendant  re- 
mained silent  when  accused  of  the 
crime  for  which  he  was  indicted  has 
been  held,  in  a  case  where  the  other 
evidence  was  circumstantial,  to  be  di- 
rect evidence,  which  relieved  the  trial 
court  from  the  obligation  of  giving  an 
instruction,  without  a  request,  on  the 
law  of  circumstantial  evidence.  Mc- 
Elroy  V.  State  (1906)  125  Ga.  37,  53 
S.  E.  759.  In  that  case  the  court  said : 
"Where  the  evidence  relied  on  con- 
sists solely  of  proof  of  the  burglary 
and  the  recent  and  unexplained  pos- 
session of  goods  taken  from  the  house 
at  the  time  of  the  burglarious  entry, 
the  court  should  always  instruct  the 
jury,  without  formal  request,  under 
what  circumstances  a  conviction  upon 
circumstantial  evidence  is  warranted. 
But  when  there  is  evidence  tending  to 
show  an  implied  admission  by  the  ac- 
cused of  his  guilt,  and  the  jury  are 
properly  instructed  as  to  the  weight 
they  are  authorized  to  give  to  his  ex- 
planation of  his  recent  possession  of 


the  stolen  goods,  and  as  to  the  law 
touching  reasonable  doubt  in  a  crim- 
inal prosecution,  a  new  trial  will  not 
be  ordered  merely  because  of  the  fail- 
ure of  the  judge  to  charge  as  to  what 
weight  the  law  attaches  to  evidence  of 
a  purely  circumstantial  nature."  A 
contrary  view  was  apparently  taken  in 
Conner  v.  State  (1884)  17  Tex.  App.  1, 
wherein  the  statements  made  in  the 
presence  of  the  accused  were  incrim- 
inating but  did  not  amount  to  a  di- 
rect and  explicit  statement  of  guilt. 

d.  Effect  of  inatructlon  a«  to  reaaonaWe 
doubt. 

It  seems  that  the  fact  that  a  proper 
charge  in  respect  to  reasonable  doubt 
is  given  is  not  sufHcient  to  prevent  re- 
versible error,  where  the  state  relies 
wholly  on  circumstantial  evidence, 
and  the  trial  court  omits,  even  with- 
out a  request,  to  give  an  instruction 
as  to  the  required  certainty  of  such 
evidence  to  warrant  a  conviction. 
Hamilton  v.  State  (1895)  96  Ga.  301, 
22  S.  E.  528;  Twilley  v.  State  (1911) 
9  Ga.  App.  435,  71  S.  E.  687;  Tyus  v. 
State  (1911)  10  Ga.  App.  23,  72  S.  E. 
509;  Harris  v.  State  (1916)  18  Ga. 
App.  710,  90  S.  E.  370;  Hunt  v.  State 
(1879)  7  Tex.  App,  212;  Barr  v. 
State  (1881)  10  Tex.  App.  507.  Com- 
pare Barrow  v.  State  (1888)  80  Ga. 
191,  5  S.  E,  64;  Toler  v.  State  (1899) 
107  Ga.  682,  33  S.  E.  629. 

In  Hamilton  v.  State  (Ga.)  supra, 
the  court  said:  "It  can  hardly  be 
doubted  that  in  every  criminal  case  it 
is  the  duty  of  the  judge,  even  without 
a  request,  to  charge  concerning  the  law 
of  reasonable  doubt.  There  was  no 
complaint  that  this  was  not  done  ia 
the  present  case;  but  we  think  it 
equally  clear  that  in  a  case  where 
the  state  depended  for  conviction 
upon  circumstantial  evidence  alone,  it 
was  likewise  the  duty  of  the  judge, 
whether  so  requested  or  not,  to  in- 
struct the  jury,  in  substance,  that  to 
authorize  a  verdict  of  guilty  the  evi- 
dence must  connect  the  accused  with 
the  perpetration  of  the  alleged  of- 
fense, and  must  not  only  be  entirely 
consistent  with  his  guilt,  but  incon- 
sistent with  every  other  reasonable 
hypothesis.    The  failure  to  give  some 
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such  instruction,  in  a  close  and  doubt- 
ful case  like  the  present,  'will  entitle 
the  accused  to  a  new  trial.  The  law 
upon  this  subject  is  very  concisely 
and  aptly  stated  in  12  Am.  &  Eng.  Enc. 
Law,  879,  from  which  we  make  the  fol- 
lowing quotation:  "Where  the  prose- 
cution relies  solely  upon  circumstan- 
tial evidence  to  secure  a  conviction,  it 
is  incumbent  oh  the  trial  court  to  in- 
struct the  jury  as  to  the  law  appli- 
cable to  such  proof.  No  particular 
form  of  language  is  required;  if  the 
ideas  conveyed  are  correct  and  so  ex- 
pressed as  to  meet  the  comprehension 
of  the  jury,  it  is  sufiicient.'  " 

So,  in  Twilley  v.  State  (1911)  9  Ga. 
App.  435,  71  S.  E.  587,  the  court  said: 
"The  evidence,  however,  was  entirely 
circumstantial.  Even  the  incrimina- 
tory statement  only  inferentially  in- 
dicates guilt.  In  such  case  it  is  well 
settled,  by  the  repeated  rulings  of  the 
supreme  court,  that  it  is  the  duty  of 
the  trial  judge,  even  in  the  absence  of 
a  request,  to  charge  the  jury  the  law 
defining  the  probative  value  of  circum- 
stantial evidence,  as  laid  down  in  § 
1010  of  the  Penal  Code  (1910).  The 
writer  confesses  his  inability  to  see 
any  practical  diiferenco  between  the 
universal  rule  of  'reasonable  doubt,' 
applicable  in  all  criminal  cases,  and 
the  special  rule  of  'reasonable  hy- 
pothesis,' applicable  to  cases  of  cir- 
cumstantial evidence.  Whether  de- 
pendent upon  direct  or  circumstantial 
evidence,  a  conviction  is  unauthor- 
ized unless  the  jury  believe  that  guilt 
is  proved  beyond  a  reasonable  doubt; 
and  so  long  as  there  is  a  reasonable 
hypothesis  of  innocence,  a  reasonable, 
doubt  of  guilt  exists.  And  where  a 
jury  is  instructed  that  a  verdict  of 
guilty  cannot  be  legally  found  unless 
the  evidence  proves  guilt  beyond  a 
reasonable  doubt,  this  would  seem  to 
be  tantamount  to  telling  the  jury 
that  they  could  not  legally  convict  un- 
less the  evidence  excluded  'every  other 
reasonable  hjrpothesis  save  that  of  the 
guilt  of  the  accused.'  But  the  law  has 
made  a  difference  between  'reasonable 
doubt'  and  'reasonable  hypothesis,' 
and  the  supreme  court  has  many 
times  declared  that,  when  a  convic- 
tion is  based  alone  on  circumstantial 
16  A.L.R.— 67. 


evidence,  it  is  reversible  error  for  the 
trial  judge  to  fail  to  instruct  the  jury 
that  the  evidence  must  exclude  every 
reasonable  hypothesis  save  that  of 
guilt,  although  he  has  clearly  charged 
that  a  conviction  would  be  unauthor« 
ized  unless  the  evidence  proved  the 
guilt  of  the  accused  beyond  a  reason- 
able doubt."  See  to  the  same  effect, 
and  decided  on  the  authority  of  the 
preceding  case,  without  a  separate 
opinion.  Tyus  v.  State  (1911)  10  Ga. 
App.  23,  72  S.  E.  509. 

In  holding  that  an  instruction  as  to 
reasonable  doubt  will  not  take  the 
place  of  an  instruction  as  to  the  pro- 
bative value  of  circumstantial  evi- 
dence, where  the  evidence  relied  on 
for  a  conviction  is  wholly  circumstan- 
tial, the  court  said  in  Harris  v.  State 
(1916)  18  Ga.  App.  710,  90  S.  E.  370: 
"The  evidence  in  this  case  satisfied 
the  mind  and  l^e  conscience  of  the 
jury  beyond  a  reasonable  doubt;  and 
yet  the  law  required  that  the  judge 
ahould  give  instructions  on  the  weight, 
force,  and  credit  to  be  given  to  cir- 
cumstantial evidence.  Regardless  of 
the  opinion  of  the  writer,  judges 
should  always  bear  in  mind,  judex  est 
custos,  non  conditor,  juris  judicia 
exercere  potuit,  facere  leges  non 
potest." 

A  different  view,  however,  as  to  the 
effect  of  an  instruction  on  reasonable 
doubt  was  taken  in  Barrow  v.  State 
(1888)  80  Ga.  191,  6  S.  E.  64,  wherein 
the  court  said :  "It  is  perhaps  proper 
to  remark  that  it  is  not  clear  that  the 
testimony  was  entirely  circumstan- 
tial. While  no  witness  actually  saw 
the  defendant  stab  the  deceased,  sev- 
eral witnesses  saw  them  fighting,  giv- 
ing each  other  violent  blows,  and 
when  the  fight  ended,  deceased  was 
found  with  a  iportal  stab  in  her 
breast,  blood  upon  her  garments,  and 
very  soon  died.  But  on  the  assump- 
tion that  it  was  a  case  in  which  it 
would  have  been  proper  to  instruct 
the  jury  specifically  as  to  the  law  of 
circumstantial  evidence,  we  are  of  the 
opinion  that,  in  the  absence  of  such  a 
request,  the  court  did  substantially 
give  the  jury  all .  necessary  instruc- 
tions as  to  the  amount  and  character 
of  proof  required  to  justify  a  convic- 
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tlon.  He  charged  fully  the  law  of  rea- 
sonable doubt;  warned  the  jury  not  to 
convict  unless  morally  satisfied  of  her 
guilt;  impressed  this  upon  them  by 
repeated  statements  to  this  effect;  in- 
formed them  that  if,  after  an  honest 
and  impartial  investigation,  they 
were  uncertain  as  to  her  guilt,  they 
ought  to  acquit;  instructed  them  they 
had  the  right  to  believe  her  statement 
in.  preference  to  the  sworn  testimony 
offered  by  the  state ;  and  concluded  by 
saying,  She  entered  the  trial  with  the 
presumption  of  innocence  in  her 
favor,  that  this  presumption  remained 
until  the  state  rebutted  it  by  proof, 
and  that  if  the  state  had  failed  to  do 
so  she  should  be  acquitted."  That 
case  was  cited  with  approval  and 
quoted  from  in  Toler  v.  State  (1899) 
107  Ga.  682,  83  S.  E.  629,  though  the 
decision  in  the  latter  case  appears  to 
have  been  based  chiefly  on  the  ground 
that  the  circumstantial  evidence  was 
too  convincing  to  warrant  a  new  trial 
for  a  failure  to  give  an  instruction  as 
to  the  probative  value  of  circumstan- 
tial evidence.    See  infra,  I.  e. 

e.  Exceptions  to  rule. 

In  Georgia,  although  it  is  ordinarily 
the  duty  of  the  trial  court,  even  with- 
out a  request,  to  give  an  instruction  as 
to  circumstantial  evidence  where  the 
state  relies  on  such  evidence  exclu- 
sively, yet  where  the  circumstantial 
evidence  is  not  contradicted  and 
clearly  shows  the  guilt  of  the  accused, 
the  failure  of  the  trial  court  to  give 
an  instruction  of  its  own  motion  on 
the  matter  is  not  a  ground  for  a  new 
trial.  Richards  v.  State  (1897)  102 
Ga.  569,  27  S.  E.  726;  Jones  v.  State 
(1898)  105  Ga.  649,  31  S.  E.  574;  Toler 
V.  State  (1899)  107  Ga.  682,  33  S.  E. 
629.  In  Jones  v.  S}»te  (Ga.)  supra, 
the  court  said :  "We  agree  with  coun- 
sel for  plaintiff  in  error  that  the  court 
should  have  instructed  the  jury  in  re- 
lation to  the  law  applicable  to  the 
recent  possession  of  stolen  property. 
As  we  have  seen,  such  possession  is 
but  a  circumstance,  and  the  jury 
should  have  been  so  told,  and  further 
properly  charged  that  the  weight  to 
be  given  to  this  circumstance  de- 
pended upon  the  nature  of  the  prop- 


erty, how  recently  it  had  been  stolen, 
and  such  other  principles  of  law  as 
illustrate  the  value  of  the  evidence. 
The  fact  of  recent  possession  being  a 
circumstance  which  the  state  relied 
on  to  convict  the  accused  of  burglary, 
the  court  should  have  given,  in  charge 
to  the  jury,  the  law  as  to  what  amount 
and  character  of  proof  is  necessary  to 
warrant  a  conviction  on  circumstan- 
tial evidence.  Penal  Code,  §  984.  We 
are  asked,  however,  to  award  a  new 
trial  in  this  case,  because  of  the  fail- 
ure of  the  court  to  so  charge.  This 
we  cannot  do.  We  desire  it  under- 
stood, however,  that  if  it  were  a 
doubtful  case, — ^indeed,  if  there  were 
any  evidence  tending  to  rebut  this 
almost  conclusive  presumption  of 
guilt;  if  there  were  even  a  plausible 
explanation  as  to  how  the  possession 
was  acquired, — ^the  failure  to-  charge 
as  indicated  would  demand  at  our 
hands  a  reversal  of  the  judgment." 
And  in  Toler  v.  State  (Ga.)  supra, 
Lumpkin,  P.  J.,  said:  "The  record 
discloses  that  the  evidence  upon 
which  the  conviction  was  had  was  en- 
tirely circumstantial.  This  court,  in 
Hamilton  v.  State,  96  Ga.  301,  held 
that  in  cases  of  this  character  it  was 
the  duty  of  the  judge,  whether  so  re- 
quested or  not,  to  state  to  the  jury  the 
law  with  regard  to  circumstantial  evi- 
dence. In  the  opinion  it  was  said  that 
a  failure  to  do  this  would,  in  a  close 
or  doubtful  case,  entitle  the  accused 
to  a  new  trial.  It  by  no  means  fol- 
lows, however,  that  such  failure  will 
require  a  new  trial  where  the  guilt  of 
the  accused  is  clearly  and  convincing- 
ly proved,  and  where  the  charge  of  the 
court  as  to  the  amount  and  character 
of  proof  requisite  to  a  lawful  convic- 
tion is  such  as  to  leave  no  room  for 
doubt  that  the  verdict  would  have 
been  the  same  even  if  the  court  had  in 
terms  stated  to  the  jury  the  technical 
rule  relating  to  circumstantial  evi- 
dence." 

In  Texas,  though  the  evidence  is 
wholly  circumstantial,  it  is  not  error 
for  the  trial  court,  in  a  misdemeanor 
case,  to  omit  a  charge  on  circumstan- 
tial evidence  if  none  is  requested. 
Howard  v.  State  (1880)  8  Tex.  App. 
612;  Ross  v.  State  (1880)  9  Tex.  App. 
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275.  See  also  Bennett  v.  State  (1899) 
—  Tex.  Crim.  ftep.  — ,  50  S.  W.  945; 
Garner  v.  State  (1902)  —  Tex.  Crim. 
Rep.  — ,  70  S.  W.  21S.  Thus  in  Ross  v. 
State  (1880)  9  Tex.  App.  275,  the  court 
said :  "It  is  a  part  of  the  law  of  every 
case  where  a  conviction  is  dependent 
solely  upon  circumstantial  evidence, 
that  the  jury  trying  it  shall  be  proper- 
ly informed  as  to  the  nature  and 
character  of  the  testimony  in  order  to 
[base]  a  conviction  upon  it.  In  the 
application,  of  this  rule  this  distinct 
tion  must  be  observed, — ^if  the  case 
on  trial  be  a  misdemeanor  (as  is  the 
present  case),  a  failure  to  give  the 
proper  instruction  will  not  be  cause 
of  reversal  unless  the  instruction  be 
requested  on  the  trial,  whilst  in  cases 
of  felony  the  omission  would  be  fatal 
to  a  conviction  whether  the  charge 
was  asked  or  not." 

In  Dovalina  v.  State  (1883)  14  Tex. 
App.  312,  the  court  refused  to  consid' 
er  the  failure  to  give  an  instruction 
as  to  circumstantial  evidence,  where 
no  request  was  made  in  the  lower 
court,  and  its  omission  was  not  relied 
on  in  the  motion  for  a  new  trial.  See 
also  Gaedneb  v.  State  (reported  here- 
with) ante,  1040. 

II.  View  that  duty  Ooea  not  exist. 

In  several  jurisdictions  it  is  held 
that  a  trial  court,  in  a  criminal  case, 
is  never  bound  to  give  of  its  own  mo- 
tion an  instruction  as  to  the  weight 
of  circumstantial  evidence,  *or  as  to 
the  degree  of  certainty  arising  from 
such  evidence  which  will  warrant  a 
conviction. 

United  States. — Hughes  v.  United 
States  (1916)  145  C.  C.  A.  238,  231 
Fed.  50,  writ  of  certiorari  denied  in 
(1916)  242  U.  S.  640,  61  L.  ed.  541. 
37  Sup.  Ct.  Rep.  112.  See  also  Robin- 
son V.  United  States  (1909)  96  C.  C.  A. 
307,  172  Fed,  105. 

California. — People  v.  Balkwell 
(1904)  143  Cal.  259,  76  Pac.  1017.  See 
also  People  v.  Hiltel  (1901)  131  Cal. 
577,  63  Pac.  919. 

Colorado.— Reagan  v.  People  (1910) 
49  Colo.  316,  112  Pac,  785. 

Iowa.— State  v,  Bartlett  (1905) 
128  Iowa,  518,  105  N.  W,  59;  State  v. 
Hayward  (1911)  153  Iowa,  265,  133  N. 


W.  667.    See  also  State  v.  Hart  (1908) 
140  Iowa,  456,  118  N.  W.  784. 

Kansas. — State  v.  Ingram  (1876)  16 
Kan.  14;  State  v.  Kennedy  (1919)  105 
Kan.  347,  184  Pac,  734;  State  v.  Woods 
(1919)  105  Kan.  554,  185  Pac.  21; 
State  V.  Davis  (1920)  106  Kan,  527, 
188  Pac,  231, 

North  Carolina.— See  State  v.  Wil- 
loughby  (1920)  180  N.  C.  676,  103  S. 
B.  903. 

South  Dakota. — State  v.  Colvin 
(1910)  24  S.  D.  567,  124  N.  W.  749; 
State  v.  Millard  (1912)  30  S.  D,  169, 
138  N.  W.  366, 

Thus,  in  State  v.  Bartlett  (Iowa) 
supra,  the  court  said:  "The  testi- 
mony relied  upon  by  the  state  to  sus- 
tain a  conviction  as  to  some  of  the 
defendants,  at  least,  is  wholly  circum- 
stantial. The  trial  court  did  not  de- 
fine circumstantial  evidence  to  the 
jury,  or  give  to  them  the  usual  in- 
struction that,  in  order  to  justify  a 
conviction  upon  such  evidence,  the  ar- 
ray of  incriminating  circumstances 
must  be  inconsistent  with  any  reason- 
able theory  of  defendant's  innocence 
of  the  crime  charged.  This  failure  is 
assigned  as  error.  It  is  without  doubt 
the  proper  and  the  better  practice  for 
the  trial  court  to  instruct  the  jury 
upon  this  subject  in  all  cases  depend- 
ing upon  circumstantial  evidence, 
even  though  not  specially  requested 
to  do  so  by  the  accused;  but,  in  the 
absence  of  such  requesi  we  are  of 
the  opinion  that  its  omission  is  not 
ordinarily  a  ground  for  reversal," 

So,  in  Hughes  v.  United  States 
(1916)  145  C.  C.  A.  238,  231  Fed.  50, 
writ  of  certiorari  denied  in  (1916)  242 
U.  S.  640,  61  L.  ed.  541,  37  Sup,  Ct. 
Rep.  112,  the  court  said:  "The  de- 
fendants Allen,  Marable,  Parian,  and 
Corl  assign  as  error  that  the  court 
failed  to  charge  the  jury  upon  the 
effect  of  circumstantial  evidence  and 
upon  other  questions  of  law  pertinent 
to  the  issue.  No  exception  was  taken  - 
to  the  general  charge  on  this  or  any 
ground,  and  no  request  was  made  by 
the  defendants  of  the  court  to  charge 
on  any  other  questions  than  those 
covered  by  it.  The  court  cannot  be 
put  in  error  for  failing  to  charge  a 
legal  principle,  in  the  absence  of  a  re 
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quest  to  do  so,  or  exception  based  on 
the  omission.  This  is  the  rule  in  the 
Federal  courts." 

Similarly,  in  State  v.  Willoughby 
(N.  C.)  supra,  an  incomplete  charge 
as  to  the  probative  value  of  circum- 
stantial evidence  was  held  not  to  be  a 
ground  for  a  new  trial,  where  no  re- 
quest was  made  for  a  fuller  instruc- 
tion. 

The  rule  that  it  is  not  reversible 
error  for  the  trial  court  not  to  give  of 
its  motion  an  instruction  as  to  cir» 
cumstantial  evidence  has  been  ap- 
plied even  in  homicide  cases.  Reagan 
V.  People  (Colo.)  supra  (murder  in 
first  degree) ;  People  v.  Balkwell 
(Cal.)  supra  (murder  in  second  de- 
gree for  death  resulting  from  criminal 
abortion). 

In  State  v.  Woods  (1919)  105  Kan. 
554,  185  Pac.  21,  the  decision  was 
based  chiefly  on  an  earlier  case,  State 
V.  Winters  (1909)  81  Kan.  414,  105 
Pac.  516,  wherein  the  court  had  held 
that,  in  the  absence  of  any  request 
whatever,  it  was  not  ordinarily  a  re- 
versible error  to  omit  a  charge  on 
lesser  offenses  embraced  in  the  prin- 
cipal crime  charged  in  the  informa- 
tion. After  quoting  from  that  case 
the  court  said:  "An  instruction  on 
circumstantial  evidence  would  have 
been  very  appropriate  in  this  case, 
and  should  have  been  given.  All  the 
evidence  upon  which  the  state  relied 
for  conviction  was  circumstantial.  But 
even  in  a  case  where  the  entire  testi- 
mony of  the  state  is  of  that  character, 
the  failure  to  instruct  upon  circum- 
stantial evidence  cannot  be  said  to  be 
nearly  as  indispensable  to  protect  the 
rights  of  the  defendant  as  an  instruc- 
tion on  lesser  degrees  embraced  in 
the  principal  crime  charged,  where 
there  is  evidence  that  the  crime  may 
have  b9en  of  a  lower  grade  than  the 
one  charged.  It  follows,  therefore, 
that  an  instruction  upon  circumstan- 
tial evidence  in  such  a  case  is  not  in- 
dispensable in  the  sense  that  it  can- 
not be  waived  by  the  defendant.  The 
present  case  falls  squarely  within  the 
general  rule  that  a  failure  to  make  re- 
quest waives  the  error  in  failing  to 
instruct,  and,  having  in  mind  the 
other  statutory  rule,  that  in  this  court 


judgment  must  be  given  without  re- 
gard to  technical  errors  or  exceptions 
which  do  not  affect  substantial  rights 
(Crim.  Code,  §  298;  .Gen.  Stat  1915, 
§  8215),  we  have  no  hesitation  m  hold- 
ing that  the  defendant  can  neither 
avail  himself  of  the  failure  to  instruct 
on  circumstantial  evidence  nor  with 
respect  to  the  defense  of  an  alibi." 

Even  under  a  statute  requiring  that 
the  court  in  charging  the  jury  "must 
state  to  them  all  matters  of  law  which 
are  necessary  for  their  information  in 
giving  their  verdict,"  it  has  been  held 
that  a  defendant  convicted  on  evi- 
dence wholly  circumstantial  is  not  en- 
titled to  a  new  trial  for  the  failure  of 
the  trial  court  to  give  an  instruction 
as  to  the  degree  of  certainty  of  such 
evidence  to  -warrant  a  conviction, 
where  no  request  has  been  made  for 
the  instruction.  State  v.  Woods 
(Kan.)  supra. 

Similarly,  under  a  statute  requiring 
a  trial  court  in  charging  a  jury  to 
state  to  them  "all  matters  of  law 
which  it  thinks  necessary  for  their  in- 
formation in  giving  their  verdict,"  it 
has  been  held  not  to  be  a  ground  for 
reversing  a  conviction  that  the  trial 
court,  without  request,  did  not  give  a 
charge  as  to  circumstantial  evidence, 
though  all  of  the  evidence  relied  on 
for  a  conviction  was  circumstantial. 
State  V.  Colvin  (1910)  24  S.  D.  567, 
124  N.  W.  749.  See  to  the  same  effect, 
State  V.  Millard  (1912)  30  S.  D.  169, 
138  N.  W.'366. 

In  the  absence  of  a  request  the  fail- 
ure of  a  court  to  define  circumstantial 
evidence  has  been  held  not  to  be  error. 
People  V.  Hiltel  (1901)  131  CaL  577, 
63  Pac.  919,  wherein  the  court  said: 
"The  court  instructed  the  jury  as  to 
what  constituted  direct  or  positive 
evidence,  and  that  there  is  another 
kind  of  evidence  called  circumstan- 
tial. The  court  did  not  undertake  to 
define  this  latter  kind  of  evidence, 
but  the  court  said  that  it  'is  where  it 
is  sought  to  convict  a  person  by  a 
chain  of  circumstances  which  are  suf- 
ficient in  themselves  to  establish  the 
guilt  of  the  party,  to  the  satisfaction 
of  the  jury  beyond  all  reasonable 
doubt.  Both  of  these  classes  of  testi- 
mony are  proper  and  upon  either  the 
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jury  may  convict,  providing  they  are 
Builicient  to  satisfy  their  minds  be- 
yond all  reasonable  doubt  of  the  guilt 
of  the  party.'  It  is  complained  that 
the  instruction  'left  the  jury  to  judge 
for  themselves'  as  to  what  constituted 
circumstantial  evidence.  It  would 
have  been  proper  enough  for  the  court 
to  give  to  the  jury  a  definition  of  cir- 
cumstantial evidence,  but  it  was  not 
error  to  fail  to  do  so.  The  court  was 
not  asked  to  define  this  class  of  evi- 
dence." 

In  jurisdictions  wherein  the  court 
need  not  charge  of  its  own  motion  on 
circumstantial  evidence,  even  where 
such  evidence  is  wholly  relied  on,  of 
course  no  such  charge  need  be  given 
without  a  request,  where  there  is 
some  direct  evidence. 

Thus,  in  State  v,  Kennedy  (1919) 
105  Kan.  847,  184  Pac.  734,  the  court 
said:  "There  was  no  error  in  failing 
to  instruct  upon  circumstantial  evi- 
dence. There  was  no  request  by  ap- 
pellant for  any  particular  instruction 
upon  this  character  of  evidence,  and, 
moreover,  most  of  the  evidence  was 
positive  instead  of  circumstantial." 
Similarly,  in  State  v.  Davis  (1920)  106 
Kan.  527, 188  Pac.  231,  the  court  said: 
"It  is  further  contended  that  the 
court  erred  in  not  instructing  the  jury  . 
concerning  circumstantial  evidence. 
No  instruction  on  that  question  was 
asked  by  the  defendant.  That  waived 
the  error,  if  any  was  committed. 
While  there  was  some  circumstantial 
evidence  in  the  case,  yet  there  was  di- 
rect evidence  which  tended  to  show 
that  the  defendant  did  set  fire  to  the 
house  and  attempt  to  bum  the  goods. 
Unless  the  defendant  specifically  re- 
quested an  instruction  concerning  cir- 
cumstantial evidence,  it  was  not  re- 


versible error  for  the  court  to  omit  to 
instruct  the  jury  concerning  this 
character  of  evidence."  So,  in  Stat^ 
V.  Ingram  (1876)  16  Kan.  14,  it  was 
held  not  to  be  ground  for  a  new  trial 
that  an  instruction  as  to  circumstan- 
tial evidence  was  brief,  expressed  no 
need  of  extra  caution,  and  stated  no 
rules  for  weighing  and  determining 
such  evidence,  where  the  court  after- 
ward, at  the  instance  of  the  defend- 
ant, enlarged  on  the  matter,  and  gave 
all  the  instructions  on  the  point  asked 
for  by  the  defendant.  It  appeared 
that  the  evidence  relied  on  for  a  con- 
viction was  mainly  circumstantial, 
but  that  there  was  also  testimony  of  a 
confession.  likewise,  in  State  v.  Hart 
(1908)  140  Iowa,  456,  118  N.  W.  784, 
it  was  held  that,  in  the  absence  of  a 
request,  it  was  not  error  for  the  trial 
court,  in  a  prosecution  for  passing  a 
forged  note,  to  omit  to  give  an  in- 
struction as  to  the  probative  value  of 
circumstantial  evidence,  where  it  ap- 
peared that  there  was  direct  evidence 
as  to  the  passing  of  the  paper,  and  the 
fact  that  it  was  a  forgery,  though  not 
as  to  the  identity  of  the  person  pass- 
ing it. 

In  State  v.  Hayward  (1911)  153 
Iowa,  265, 183  N.  W.  667,  a  prosecution 
for  larceny,  it  was  held  not  to  be  error 
for  the  trial  court,  in  the  absence  of  a 
request,  to  fail  to  give  a  special  in- 
struction as  to  circumstantial  evi- 
dence, where  it  appeared  that  the  only 
circumstances  before  the  jury  tend- 
ing to  show  the  defendant's  guilt  were 
his  presence  at  the  scene  of  the  theft 
and  his  possession  of  the  stolen  prop- 
erty, and  the  court  gave  a  full  instruc- 
tion as  to  the  effect  of  evidence  of  the 
last-mentioned  kind.  W.  S.  R. 
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CHARLES  A.  WOODS,  Respt, 

V. 

T.  E.  THROWER,  Trading  as  Thrower  Automobile  Company,  Appt. 

South  Carolina  Supreme  Court  — May  S,  1921. 
(_  s.  C.  — ,  107  S.  E.  250.) 

Witnesses  —  supporting  character  of  stranger. 

1.  The  character  of  a  witness  who  is  a  stranger  at  the  place  of  trial 
may  be  supported  by  evidence  before  he  has  been  impeached. 

ISee  note  on  this  question  beginning  on  page  1066.] 

Appeal  —  admission  of   CTidence  —  mony  of  plaintifiTs  agent,  who  left  the 

nonprejadicial  error.  car  for  repair,  that  he  would  not  have 

2.  In  the  absence  of  a  showing  of  done  so  had  the  price  named  by  the 
prejudicial  error,  a  judgment  for  plain-  mechanic  for  the  repairs  been  what  he 
tiff  for  return  of  a  car  held  by  a  me-  now  claims  to  be  due. 

chanic  for  a  repair  bill  will  not  be  re-         [See  2  R.  C.  L.  247  et  seq.] 
versed  because  of  admission  of  testi- 


Appeal  by  defendant  from  a  judgment  of  the  Richland  County  Court 
(Whaley,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  posses- 
sion of  an  automobile,  and  for  damages,  actual  and  punitive,  for  its  wrong- 
ful detention.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Tompkins,  Bamett,  &  Mc-     193,  62  S.  E.  205;  Welch  v.  Clifton  Mfg. 


Donald,  for  appellant 

Credibility  of  a  witness  is  always 
open  to  legitimate  attack;  but,  having 
been  attadced,  the  door  is  not  thus 
opened  to  testimony  showing  the  repu- 
tation of  the  witness  for  truth  and 
veracity.  It  is  otherwise  when  the 
character  of  a  witness  is  impeached. 
Then  testimony  may  be  compet^it  to 
show  the  reputation  of  the  witness. 

Chapman  v.  Cooley,  46  S.  C.  L.  (12 
Rich.)  654;  State  v.  Jones,  29  S.  C.  230, 
7  S.  E.  296;  State  v.  Stukes,  73  S.  C. 
392,  53  S.  E.  643;  Werts  v.  Spearman, 
22  S.  C,  219;  State  v.  Rice,  49  S.  C.  420, 
61  Am.  St.  Rep.  816,  27  S.  E.  462; 
Bedenbaugh  v.  Southern  R.  Co.  69  S. 
G.  1,  48  S.  E.  53;  State  v.  Gibson,  83 
S.  C,  36,  64  S.  E,  607,  916;  Dennis  v. 
Columbia  Electric  Street  R.  Co.  93  S. 
C.  296,  76  S.  E.  711;  First  Nat.  Bank 
V.  Blakeman,  19  Okla.  106,  12  L.R.A. 
(N.S.)  364,  91  Pac  868;  10  R.  G.  L. 
947. 

The  court  was  in  error  in  permitting 
witness  to  testify  as  to  what  he  would 
have  done  as  agent  of  plaintiff,  had  de- 
fendant's offer  to  repair  the  car  l>een 
different  from  wliat  he  (the  witness) 
claimed. 

Griskell  v.  Southern  R.  Co.  81  S.  G. 


Go.  55  S.  C.  579,  33  S.  E.  739. 

Messrs.  Barron,  McKay,  Frierson,  & 
McCants,  for  respondent: 

Testimony  of  witnesses  as  to  the 
reputation  of  Marshall  Wallace  for 
truth  and  veracity  was  admissible. 

Werts  V.  Spearman,  22  S.  G.  219; 
First  Nat  Bank  v.  Blakeman,  19  Okla. 
106,  12  L.R.A.(N.S.)  864,  91  Pac  868; 
SUte  V.  Knox,  98  S.  C.  114,  82  S.  E. 
278. 

If  the  general  rule  as  to  character 
evidence  is  so  construed  that  witnesses 
in  civil  cases  cannot  introduce  evidence 
tending  to  show  good  reputation  for 
veracity  unless  such  reputation  is  at- 
tacked by  the  opposing  side,  it  is  one 
that  should  be  enforced  only  in  accord- 
ance with  the  justice  of  each  particular 
case. 

Merriam  v.  Hartford  &  N.  H.  R.  Co. 
20  Conn.  354,  52  Am.  Dec.  344;  Dennis 
V.  Columbia  Electric  Street  R.  &  P. 
Co.  93  S.  C.  295,  76  S.  E.  711;  Investor 
V.  Fowler,  109  S.  G.  424,  96  S.  E.  154. 

It  was  proper  for  Wallace  to  state 
that  if  the  cost  of  the  repairs  to  the 
car  had  been  represented  to  him  as 
being  substantially  more  than  $100,  he 
would  not  have  authorized  them  with- 
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out  further  authority  from  his  prin- 
cipal. 

Patterson  v.  Home  Bank,  102  S. 
C.  434,  86  S.  E.  815;  Gilkerson  v.  At- 
lantic Coast  Line  R.  Co.  105  S.  C.  132, 
89  S.  E.  549;  Western  U.  Teleg.  Co.  v. 
Mitchell,  91  Tex.  454,  40  L.R.A.  209,  66 
Am.  St.  Rep.  906,  44  S.  W.  274;  Wal- 
lingford  v.  Western  U.  Teleg.  Co.  60  S. 
C.  201,  38  S.  E.  443,  629;  Willis  v. 
Western  U.  Teleg.  Co.  69  S.  C.  531,  104 
Am.  St.  Rep.  828,  48  S.  E.  638,  2  Ann. 
Cas.  62. 

Gary,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  facts  are  thus  stated  in  the 
record : 

"This  is  an  action  in  claim  and 
delivery  to  recover  possession  of  a 
Premier  automobile. 

"Summons  and  complaint  was 
served  on  the  28th  day  of  January, 
1920.  Plaintiff,  who  resides  at 
Marion,  South  Carolina,  through  his 
agent,  Marshall  Wallace,  sent  his 
automobile  to  defendant's  shop  at 
Ck>Iumbia,  South  Carolina,  for  cer- 
tain repairs.  The  contention  of 
plaintiff  is  that  the  defendant 
agreed  to  complete  such  repairs  for 
the  sum  of  $100.  Defendant,  on  the 
other  hand,  contended  that  plaintiff 
agreed  to  pay  the  reasonable  cost  of 
such  repairs,  including  new  parts 
furnished,  and  that  the  only  state- 
ment he  made  to  plaintiff's  agent  as 
to  the  cost  of  same  was  that  the 
labor  on  the  car,  exclusive  of  parts, 
would  amount  to  approximately 
1100.  He  accordingly,  after  com- 
pleting the  repairs,  rendered  a  bill 
to  plaintiff  in  the  sum  of  $230. 
Plaintiff's  agent  refused  to  pay  this 
sum,  but  tendered  defendant  $100 
and  demanded  the  automobile.  De- 
fendant, claiming  a  lien  for  repairs, 
refused  to  surrender  the  car  unless 
his  bill  for  $230  was  paid.  Hence 
this  action. 

"The  plaintiff  seized  the  car  un- 
der delivery  proceedings,  and  the 
defendant  put  up  bond  and  retook 
same.  ' 

"The  entire  transaction  on  the 
part  of  the  plaintiff  was  handled  by 
the  overseer  of  plaintiff's  planta- 
tion, Marshall  Wallace;  plaintiff 
himself  at  the  time  being  engaged 
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in  his  official  duties  in  Richmond, 
Virginia. 

"The  issues  were  tried  before  his 
Honor  Judge  Whaley,  and  resulted 
in  a  verdict  for  the  plaintiff.  De- 
fendant made  a  motion  for  a  new 
trial,  which  was  overruled,  and  in 
due  time  an  appeal  was  taken  to 
this  court." 

The  exceptions  raise  two  ques- 
tions, the  first  of  which  is  whether 
his  Honor  the  presiding  judge  erred 
in  admitting,  over  defendant's  ob- 
jection, testimony  to  show  the  repu- 
tation of  tiie  witness  Marshall  Wal- 
lace for  truth  and  veracity  and  fair 
dealing. 

After  the  witness  Marshall  Wal- 
lace had  testified  in  behalf  of  the 
plaintiff,  another  witness,  J.  C. 
Gasque,  testified  as  follows,  over  the 
objection  of  the  'defendant's  attor- 
neys: 

By  Mr.  McKay:  Q.  Mr.  Gasque, 
I  will  ask  the  question  over  again. 
Do  you  know  what  Mr.  Wallace's 
reputation  is  for  truth  and  veracity 
and  fair  dealing  in  the  communiiy 
in  which  he  lives? 

A.  I  have  knovm  Mr.  Wallace, 
sir,  for  twelve  or  fifteen  years  in 
Marion,  and  always  known  him  to 
be  an  upright  honest  person  around  . 
the  community,  sir.  He  bears  a 
very  good  reputation,  a  very  es- 
teemed reputation,  around  the  com- 
munity. 

Mr.  McKay:  Your  Honor,  Mr. 
E.  W.  MuUins  of  this  bar  would  tes- 
tify to  the  same  effect.  They  admit 
that. 

Mr.  McDonald :  And  we  wish  to 
interpose  the  same  objection,  your 
Honor,  to  Mr.  Mullins's  testimony. 

The  record  shows  that  the  wit- 
ness Marshall  Wallace  was  a  resi- 
dent of  Marion,  and  not  of  Rich- 
mond, county,  in  which  the  action 
was  tried. 

The  principal  authority  upon 
which  the  appellant's  attorney  rely 
is  the  case  of  Chapman  v.  Cooley,  46 
S.  C.  L.  (12  Rich.)  654,  in  which  it 
was  decided  that  the  character  of  a 
witness  cannot  be  defended  by 
evidence,  unless  it  has  been  at- 
tacked directly  by  evidence.    The 
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reasons  assigned  by  the  court  in 
that  case  for  its  conclusion  are 
thus  stated:  "The  consumption  of 
the  limited  time  which  can  be  ap- 
propriated to  the  administration  of 
justice  and  of  the  money  of  parties 
and  witnesses  required  by  the  trial 
of  collateral  issues  as  to  character 
is  a  great  and  growing  mischief. 
In  this  very  case,  involving  in  pe- 
cuniary interest  the  value  of  a  cot- 
ton screw  and  seven  bags  of  cotton, 
the  judge  reports  that  three  days  of 
a  former  session  were  occupied, 
with  no  other  fruit  than  mistrial  by 
cessation  of  the  term,  and  that  at 
the  trial  which  resulted  in  a  ver- 
dict, notwithstanding  his  ruling  to 
exclude  such  evidence  as  to  the  prin- 
cipal witness  of  the  plaintiff,  fifty- 
six  witnesses  were  examined  as  to 
character.  Great  delay,  expense, 
and  exasperation  necessarily  follow 
such  a  course.  Instead  of  trying 
the  issue  in  the  action,  the  pro- 
cedure, in  many  cases,  is  a  trial  of 
the  witnesses,  and  every  witness  is 
expected  to  bring  in  his  train  a  host 
of  compurgators  who  will  swear  to 
their  faith  in  him  when  he  contra- 
dicts himself  or  is  contradicted  by 
others.  These  collateral  issues  as  to 
charan^er  are  practically  and  some- 
times justly  applied  not  only  to  the 
witnesses  as  to  the  facts  in  contro- 
versy, but  also  as  to  the  witnesses 
as  to  character  themselves,  and  real- 
ly are  unlimited  and  illimitable.  In 
a  large  majority  of  cases  those  col- 
lateral investigations  are  altogether 
sterile,  either  because  the  testimony 
of  the  witness  assailed  is  imma- 
terial, or  because  the  number  is 
nearly  equal  of  those  attacking  and 
those  defending  his  character.  It  is 
frequently  a  mere  contest  as  to  the 
number  of  the  compurgators  and 
the  vilifiers,  and  in  the  muster  the 
vicinage  is  canvassed  and  disquiet- 
ed. In  many  cases  witnesses  as  to 
character  have  no  character  them- 
selves, and  in  nine  out  of  ten  in- 
stances they  testify  as  to  their  im- 
pressions from  the  conduct  of  him 
in  question  coming  under  their  ac- 
tual observation,  without  any  con- 
ception that  character  depends  on 
the  belief  of  the  larger  part  of  those 


competent  to  form  an  opinion  con- 
cerning the  principles  and  reputa- 
tion of  an  individual  founded  on  his 
conduct,  namely,  the  belief  of  the 
community,  and  not  of  the  individ- 
ual testifying," 

The  question  decided  in  Chapman 
V.  Cooley,  supra,  is  quite  different 
from  the  one  now  under  considera- 
tion. The  reasons  assigned  by  the 
court  in  that  ease  fuUy  justify  its 
conclusion.  The  question  now  un- 
der consideration,  however,  is 
whether  the  rule  heretofore  an- 
nounced is  applicable,  when  the  wit- 
ness is  a  stranger  .in  the  vicinage 
from  which  the  jury  is  drawn. 

In  the  case  of  State  v.  Jacob,  30 
S.  C.  181,  14  Am.  St.  Rep.  897,  8 
S.  E.  6.98,  it  was  held  that  the  jury 
have  the  right  to  take  into  consid- 
eration their  personal  knowledge  as 
to  the  character  of  the  witnesses, 
and  that  it  is  not  error  for  the  pre- 
siding judge  to  charge  the  jury  to 
that  effect.  The  ground  of  appeal 
in  that  case  was  based  upon  the  fol- 
lowing language  in  the  circuit 
judge's  charge :  "There  is  one  thing 
outside  the  record  that  you  are  pre- 
sumed to  know,  and  that  is,  the 
character  of  the  witnesses  who  have 
testified.  You  have  been  drawn 
from  the  vicinage^  for  the  reason 
that  you  are  supposed  to  know  the 
witnesses  who  testify." 

This  court  said:  "This,  it  is  ar- 
gued, was  erroneous,  because  in  vio- 
lation of  the  rule  that  the  jury  must 
draw  their  conclusions  from  tiie  tes- 
timony adduced  in  the  case,  and  not 
from  facts  known  to  them,  or  ai^ 
one  or  more  of  them.  While  it  is 
undoubtedly  true  that  a  jury  is  not 
at  liberty  to  consider  any  fact  per- 
tinent to  the  issue  which  they  are 
called  upon  to  tiy,  unless  it  is  found 
in  the  testimony  adduced,  even 
though  such  fact  may  be  known  to 
someone,  or  all,  of  the  jury ;  yet  this 
rule  does  not,  and  cannot,  from  the 
very  nature  of  things,  forbid  a  jur- 
or, in  weighing  the  credibility  of 
the  testimony,  from  taking  into  con- 
sideration his  own  knowledge  of  the 
character  of  the  witness  delivering 
such  testimony.  .  .  .  We  suppose 
that  it  rarely,  if  ever,  happens  that 
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fhe  character  of  at  least  some  of  the 
witnesses  is  not  known  to  some  or 
all  of  the  jurors,  and  we  do  not  see 
how  any  rule  of  law  can  prevent 
such  knowledge  from  having  its 
weight." 

In  Merriam  v.  Hartford  &  N.  H. 
R.  Co.  20  Conn.  354,  52  Am.  Dec. 
344,  the  following  rule  is  stated: 
"The  general  rule  is  that  a  witness 
cannot  be  supported  by  evidence  of 
his  general  character  for  truth,  ex- 
cepting after  a  general  impeach- 
ment of  it;  but  we  have  adopted  an 
exception  to  it  where  the  witness  is 
in  IJie  situation  of  a  stranger,  in 
which  case  we  allow  him  to  be  sup- 
ported by  evidence  of  his  general 
good  character  for  veracity,  without 
such  impeachment," — citing  Rogers 
V.  Moore,  10  Conn.  13. 

Cook  tells  us  that  "reason  is  the 
life  of  the  law;"  and  one  of  Bacon's 
maxims  is,  "that  not  the  decision, 
but  the  reason  of  it,  should  be  re- 
garded." The  rea- 
2^y»»A' nT  sons  for  the  deci- 

«!'■'■«*•»•  »*  sion  in  Chapman  v. 
Cooley,  supra,  are 
not  applicable  when  the  witness  is 
a  stranger;  nor  have  the  reasons 
giving  rise  to  the  rule  announced  in 
State  V.  Jacob,  supra,  any  applica- 
tion, unless  the  witness  comes  from 
the  vicinage.  The  reason  why  an 
exception  should  be  made  to  the  gen* 
eral  rule  stated  in  the  case  of  Chap- 
man V.  Cooley,  supra,  is  that  a  party 
to  the  action  whose  witness  comes 
from  the  vicinage  has  an  advantage 
over  his  opponent  whose  witness  is 
a  stranger,  as  the  good  character  of 
a  witness  known  to  the  jurors  may 
be  taken  into  consideration  by  the 
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jury.  The  rights  of  the  parties  are 
equalized,  as  far  as  possible,  by  al- 
lowing testimony  as  to  the  good 
character  of  the  witness  who  is  a 
stranger,  to  be  shown  before  it  is 
attacked. 

The  next  question  to  be  deter- 
mined is  whether  there  was  error  on 
the  part  of  his  Honor  the  presiding 
judge  in  admitting  testimony  of  the 
witness  Marshall  Wallace  as  to  what 
he  would  have  done  as  agent  of 
plaintiff  if  the  offer  of  defendant 
had  been  different  from  what  he 
Wallace  claimed  it  was. 

The  appellant's  at-  Appe»i-adn>ia. 
tomeys  have  failed  "JSS„?.',e'5;'d''.^S?f 
to  satisfy  this  court  error, 
that  there  was  prejudicial  error. 

Afiirmed. 

Watts,  J.,  concurs. 

Eraser,  J. : 

The  rule  above  stated,  that  a  wit- 
ness who  is  a  stranger  to  the  jury 
may  show  his  good  character,  is  a 
just,  and  the  only  just,  rule. 

Cothran,  J.,  concurring: 

I  concur,  but  prefer  to  place  my 
concurrence  as  to  the  second  ground 
of  appeal  discussed  in  the  opinion 
upon  this  ground :  In  an  issue  as  to 
the  agreed  price  at  which  certain 
work  is  to  be  done,  the  testimony 
of  a  party  to  the  effect  that  he  would 
not  have  had  the  work  done  at  all  at 
the  price  contended  for  by  the  arti- 
ficer is  generally  inadmissible,  but, 
if  admitted,  I  think  that  it  would  be 
so  faintly  corroborative  of  tiie  con- 
tention of  the  party  testifying  as 
not  to  warrant  the  reversal  of  a 
judgment  which,  in  my  opinion, 
meets  the  justice  of  tiiie  case. 
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7.  Scope. 

The  question  whether  testimony 
tendintr  to  show  that  a  party  or  wit- 
ness has  made  contradictory  state- 
ments is  a  ground  for  evidence  as  to 
his  truth  and  veracity  is  treated  in 
annotation  following  Colvin  v.  Wilson, 
6  A.L.R.  862. 

In  general,  only  cases  are  included 
in  the  note  which  discuss  or  directly 
consider  the  question  which  is  in- 
dicated in  the  above  title.  The  anno- 
tation does,  however,  include  some 
cases  in  which  the  court  considered 
the  question  whether  a  witness  had 
been  impeached,  so  that  evidence  was 
admissible  as  to  his  good  reputation 
for  truth  and  veracity,  and  reached  a 
negative  conclusion  on  this  point; 
since  these  cases  indirectly  support 
the  general  rule  subsequently  stated. 
But  no  attempt  is  made  to  cover  this 
class  of  cases. 

It  may  be  observed,  also,  that  the 
annotation  purports  to  cover  only 
cases  in  which  the  evidence  which  it 
is  sought  to  introduce  to  sustain  the 
testimony  of  a  witness  relates  to  his 
reputation  for  truth  and  veracity. 
Cases  on  such  questions  as  to  whether 
he  is  of  good  moral  character,  is  a 
peaceable,  law-abiding  citizen,  or  has 
made  corroborating  statements,  are  be- 
yond the  scope  of  the  note.  Cases  are 
included,  however,  where  the  evidence 
related  to  the  general  good  character  of 
the  witness,  and  it  is  not  clear  bat 
that  the  court  meant  by  those  terms  to 
refer  to  his  reputation  for  truth  and 
veracity  as  well  as  possibly  to  other 
good  qualities. 

An  exception  to  the  rule  in  the 
class  of  cases  under  consideration  has 
been  considered  as  arising  in  the  ease 
of  a  deceased  witness  to  a  will.  See, 
for  example,  statements  in  Atwood  v. 
Dearborn  (1861)  1  Allen  (Mass.)  483, 
79  Am.  Dec.  766,  and  Braddee  v. 
Brownfield  (1839)  9  Watts.  (Pa.)  124. 
Cases  of  this  class  are  not  within  the 
scope  of  the  annotation. 

II.  statement  of  rules. 
a.  In  general. 

The  general  rule,  subject,  as  will 
subsequently  be  seen,  to  possible  ex- 
ceptions in  the  case  of  a  witness  who 
is  a  stranger  or  who  is  deaf  and  dumb. 


is  well  settled  that  evidence  of  the 
good  reputation  of  a  witness  for  truth 
and  veracity  is  inadmissible  for  the 
purpose  of  supporting,  or,  as  it  is 
frequently  stated,  of  "bolstering  up*' 
his  testimony,  unless  he  has  been  im- 
peached or  his  character  assailed. 
(General  good  character  is  some- 
times indicated  where  it  is  not  clear 
that  the  court  referred  specifically  to 
good  reputation  for  truth  and  verac- 
ity.) 

United  States. — Spurr  v.  United 
States  (1898)  31  C.  C.  A.  202,  59  U.  S.. 
App.  668,  87  Fed.  701,  reversed  on 
other  grounds  in  (1899)  174  U.  S.  728. 
43  L.  ed.  1150,  19  Sup.  Ct.  Rep.  812; 
Woey  Ho  v.  United'States  (1901)  48 
C.  C.  A.  705,  109  Fed.  888;  Central 
Coal  &  Coke  Co.  v.  Penny,  appeal  dis- 
missed for  want  of  jurisdiction  in 
(1908)  191  U.  S.  558,  48  L.  ed.  801. 
24  Sup.  Ct.  Rep.  844;  (1909)  97  C. 
C.  A.  600,  173  Fed.  840;  Quinalty  v. 
Temple  (1910)  27  L.R.A.(N.S.)  1114, 
99  C.  C.  A.  375,  176  Fed.  67  (rule  ap- 
proved) ;  Vandeventer  v.  Traders* 
Nat.  Bank  (1917)  154  C.  C.  A,  860,  241 
Fed.  584.  See  also  Central  Vermont 
R.  Co.  v.  Cauble  (1916)  143  C.  C.  A. 
274,  228  Fed.  876. 

Alabama.  —  Baucum  v.  George 
(1880)  65  Ala.  259;  Funderberg  v. 
State  (1893)  100  Ala.  36,  14  So.  877; 
Bell  v.  State  (1899)  124  Ala.  94,  27  So. 
414;  Birmingham  R.  &  Electric  Co.  v. 
Ellard  (1902)  135  Ala.  433.  33  So.  276 
(general  character) ;  Carter  v.  State 
(1906)  145  Ala.  679,  40  So.  82;  Me- 
Cullars  v.  Jacksonville  Oil  Mill  Go. 
(1910)  169  Ala.  582,  53  So.  1025 
(general  good  character) ;  Hodges  v. 
Davis  (1917)  199  Ala.  685,  75  So.  300 
(same) ;  Hancock  v.  Hallett  (1919) 
203  Ala.  272,  82  So.  522  (same); 
Charley  v.  State  (1920)  204  Ala.  687, 
87  So.  177;  Earle  v.  State  (1911)  1 
Ala.  App.  183,  56  So.  82;  Chappell  v. 
State  (1916)  15  Ala.  App.  227,  78  So. 
134;  JimmersoB  v.  State  (1920)  17 
Ala.  App.  652,  86  So.  153.  See  also 
Moon  V.  Crowder  (1882)  72  Ala.  79; 
Hays  V.  State  (1896)  110  Ala.  60,  20 
So.  322;  McGuire  v.  State  (1911)  2 
Ala.  App.  218,  57  So.  57  (general  good 
character) . 
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Arizona.  —  Baumgartner  v.  State 
(1919)  20  Ariz.  157,  178  Pac.  30. 

Arkansas. — See  also  Lockett  v.  State 
(1918)  186  Ark.  478,  207  S.  W.  65 
(^ood  character). 

California People  v.  Bush  (1884) 

65  Cal.  129,  8  Pac.  590,  5  Am.  Crim. 
Rep.  469  (statute) ;  People  v.  Cowgill 
(1892)  98  Cal.  596,  29  Pac.  228;  Title 
Ins.  &  T.  Co.  T.  Ingersoll  (1908)  163 
Cal.  1,  94  Pac.  94;  Van  Horn  v.  Van 
Horn  (1907)  6  Cal.  App.  719,  91  Pac. 
260  (good  character) ;  Fernandez  v. 
Watt  (1914)  26  Cal.  App.  86,  146  Pac. 
47  (recosrnizing  rule)  ;  People  v.  Bark- 
doll  (1918)  36  Cal.  App.  26,  171  Pac. 
440. 

Connecticot.  —  Rogers  v.  Moore 
(1833)  10  Conn.  13  (general  char- 
acter) ;  Merriam  v.  Hartford  &  N.  H. 
R.  Co.  (1860)  20  Conn.  354,  52  Am. 
Dec.  344  (recognizing  rule) ;  State  v. 
Ward  (1881)  49  Conn.  429. 

Georgia.  —  Hamilton  v.  Conyers 
(1869)  28  Ga.  276;  Travelers  Ins.  Co. 
T.  Sheppard  (1890)  85  Ga.  751,  12  S. 
E.  18;  Anderson  v.  Southern  R.  Co. 
(1899)  107  Ga.  600,  33  S.  E.  644; 
Holland  v.  State  (1916)  17  Ga.  App. 
311,  86  S.  E.  739  (general  good 
character).  See  also  Smith  v.  State 
(1917)  147  6a.  689,  ante,  490,  96  S. 
E.  281  (good  character). 

Indiana.— Pruitt  v.  Cox  (1863)  21 
Ind.  16;  Johnson  v.  State  (1863)  21Ind. 
329;  Clackner  v.  State  (1870)  33  Ind. 
412  (rule  recognized)  ;  Brann  v.  Camp- 
bell (1882)  86  Ind.  616;  Fitzgerald  v. 
Goff  (1884)  99  Ind.  28.  See  also  Pres- 
sor T.  State  (1881)  77  Ind.  274,  and 
Diflfenderfer  v.  Scott  (1892)  6  Ind. 
App.  243,  32  N.  E.  87. 

Iowa.— State  v.  Archer  (1887)  73 
Iowa,  320,  86  N.  W.  241;  Stete  v. 
Owens  (1899)  109  Iowa,  1,  79  N.  W. 
462. 

Kentnclijr. — See  Shields  v.  Conway 
(1909)  133  Ky.  36,  117  S.  W.  340 
(statute) . 

Louisiana. — State  v.  Rogers  (1916) 
138  La.  867,  70  So.  863. 

Massadiusetts. — ^Russell  v.  Coifin 
(1829)  8  Pick.  143  (general  char- 
acter) ;  Harrington  v.  Lincoln  (1855) 
4  Gray,  563,  64  Am.  Dec.  95;  Atwood 
V.  Dearborn  (1861)  1  Allen,  483,  79 
Am.  Dec.  756. 


Mississippi.  —  Brewer  t.  Mnllins 
(1910)  97  Miss.  353,  52  So.  257.  See 
also  Berry  v.  Jones  (1913)  106  Miss. 
116,  63  So.  841. 

MissourL — State  t.  Cooper  (1880) 
71  Mo.  436;  State  v.  Thomas  (1883) 
78  Mo.  327  (good  character)  ;  State  v. 
Fogg  (1907)  206  Mo.  696,  106  S.  W. 
618;  Milan  Bank  v.  Richmond  (1911) 
235  Mo.  532,  139  S.  W.  352;  Thomas  v. 
Thomas  (1916)  —  Mo.  — ,  186  S.  W. 
993;  Orris  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1919)  279  Mo.  1,  214  S.  W.  124; 
Alkire  Grocer  Co.  v.  Tagart  (1899)  78 
Mo.  App.  166.  See  also  State  v.  Grant 
(1883)  79  Mo.  133,  49  Am.  Rep.  218. 

New  York.— People  v.  Hulse  (1842) 
8  Hill,  309;  People  v.  Gay  (1852)  7  N. 
Y.  378;  Adams  v.  Greenwich  Ins.  Co. 
(1875)  70  N.  Y.  166  (recognizing 
rule) ;  Frost  v.  McCargar  (1859)  29 
Barb.  617;  Starks  v.  People  (1847)  6 
Denio,  106  (good  character) ;  People 
V.  Van  Houter  (1885)  38  Hun,  168 
(general  character) ;  Derrick  v.  Wal- 
lace (1914)  160  App.  Div.  681,  145  N. 
Y.  Supp.  585  (same).  See  also  Jack- 
son ex  dem.  People  v.  Etz  (1826)  6 
iCow.  314. 

Oklahoma. — ^First  Nat.  Bank  v. 
Blakeman  (1907)  19  Okla.  106,  12 
L.R.A.(N.S.)  864,  91  Pac.  868. 

Oregon. — Osmun  v.  Winters  (1894) 
26  Or.  260,  85  Pac.  250;  First  Nat. 
Bank  v.  Commercial  Assur.  Co.  (1898) 
33  Or.  43,  52  Pac.  1050;  State  v.  Louie 
Hing  (1916)  77  Or.  462,  161  Pac.  706 
(statute).  See  also  Sheppard  v.  Yo- 
cum  (1882)  10  Or.  402. 

Pennsylvania. — ^Braddee  v.  Brown- 
field  (1839)  9  Watts,  124  (general 
good  character)  ;  Wertz  v.  May  (1863) 
21  Pa.  274;  Costello  v.  Long  (1916)  62 
Pa.  Super.  Ct.  13. 

South  Carolina. — CHiapman  v.  Cooley 
(1860)  46  S.  C.  L.  (12  Rich.)  664 
(general  good  character) ;  State .  v. 
Rice  (1897)  49  S.  C.  418,  61  Am.  St. 
Rep.  816,  27  S.  E.  462  (same). 

Texas.— Ricks  v.  State  (1885)  19 
Tex.  App.  308;  Rushing  v.  State 
(1888)  25  Tex.  App.  607,  8  S.  W.  807; 
Green  v.  State  (1889)  —  Tex.  App. 
— ,  12  S.  W.  872;  McGrath  v.  State 
(1896)  36  Tex.  Crim.  Rep.  413,  34  S. 
W.  127,  941;  Morrison  v.  State  (1897) 
37  Tex.  Crim.  Rep.  601,  40  S.  W.  591; 
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Murphy  v.  State  (1897)  —  Tex.  Crim. 
Rep.  — ,  40  S.  W.  978;  Harris  v.  State 
(1898)  —  Tex.  Crim.  Rep.  — ,  45  S.  W. 
714;  Jacobs  v.  State  (1900)  42  Tex. 
Crim.  Rep.  358,  59  S.  W.  1111;  Zysman 
V.  State  (1901)  42  Tex.  Crim.  Rep. 
432,  60  S.  W.  669;  Bass  v.  State  (1901) 
—  Tex.  Crim.  Rep.  — ,  65  S.  W.  919; 
Fox  ▼.  Robbins  (1902)  —  Tex.  Civ. 
App.  — ,  70  S,  W.  597;  Kipper  v.  State 
(1903)  45  Tex.  Crim.  Rep,  377,  77  S. 
W.  611;  Casey  v.  State  (1906)  50  Tex. 
Crim.  Rep.  392,  97  S.  W.  496;  Warren 
V.  State  (1907)  51  Tex.  Crim.  Rep.  598, 
103  S.  W.  888;  Jones  v.  State  (1907) 
52  Tex.  Crim.  Rep.  206,  106  S.  W.  126 
(Sfood  character)  ;  Hill  v.  State  (1907) 
52  Tex.  Crim.  Rep.  246,  106  S.  W.  146; 
Pratt  V.  State  (1908)  53  Tex.  Crim. 
Rep.  281,  109  S.  W.  138;  Graham  v. 
State  (1909)  57  Tex.  Crim.  Rep.  104, 
123  S.  W.  691;  Houston  Electric  Co. 
V.  Jones  (1910)  61  Tex.  Civ.  App.  281, 
129  S.  W.  863;  Missouri,  K.  &  T.  R.  Co. 
V.  Williams  (1911)  —  Tex.  Civ.  App. 
— ,  133  S.  W.  499;  Downing  v  State 
(1911)  61  Tex.  Crim.  Rep.  519,  136  S. 
W..471;  Lacy  v.  State  (1911)  63  Tex. 
Crim.  Rep.  189,  140  S.  W.  461;  Allen^ 
V.  State  (1912)  64  Tex.  Crim.  Rep.  225, 
141 S.  W.  983;  Williams  v.  State  (1912) 
67  Tex.  Crim.  Rep.  287,  148  S.  W.  763; 
Pettis  V.  State  (1912)  68  Tex.  Crim. 
Rep.  221,  150  S.  W.  790;  Wisnoski  v. 
State  (1913)  68  Tex.  Crim.  Rep.  382, 
158  S.  W.  316;  Wells,  F.  &  Co.  v. 
Benjamin  (1914)  —  Tex.  Civ.  App. 
— ,  165  S.  W.  120  (recognizing  rule)  ; 
Jones  V.  State  (1914)  74  Tex.  Crim. 
Rep.  205,  167  S.  W.  1110;  McCue  v. 
State  (1914)  75  Tex.  Crim.  Rep.  137, 
170  S.  W.  280,  Ann.  Cas.  1918C,  674; 
Clay  V.  State  (1915)  78  Tex.  Crim. 
Rep.  141,  180  S.  W.  277;  Mattiiews  v. 
State  (1916)  80  Tex.  Crim.  Rep.  177, 
189  S.  W.  491.  See  also  Wilmot  v. 
Fore  (1914)  —  Tex.  Civ.  App.  — ,  163 
S.  W.  1014. 

Vermont. — Stevenson  v.  Gunning 
(1892)  64  Vt."  601,  25  Atl.  697. 

Virginia. — See  George  v.  Pilcher 
(1877)  28  Gratt.  299,  26  Am.  Rep.  350 
(recognizing  rule). 

Washington.  —  Bennett  v.  Seattle 
Electric  Co.  (1909)  56  Wash.  407,  105 
Pac.  825  (rule  recognized  as  to  general 
good  reputation) ;  State  v.  Schuman 


(1915)    89   Wash.  9,   153  Pac.   1084, 
Ann.  Cas.  1918A,  633. 

Wisconsin. — Johnson  v.  State  (1906) 
129  Wis.  146,  5  L.R.A.(N.S.)  809,  108 
N.  W.  55,  9  Ann.  Cas.  923. 

It  may  be  observed  that  the  above 
rule  is  apparently  assumed  in  other 
cases  which  are  cited  in  the  annota- 
tion in  6  A.L.R.  p.  878,  as  supporting 
the  doctrine  that  the  questioning  of 
the  credibilify  of  a  witness  by  showing 
that  he  has  made  inconsistent  state- 
ments is  not  an  impeachment  of  his 
truthfulness  so  as  to  justij^  the  ad- 
mission of  evidence  of  his  good  repu- 
tation for  truth  and  veracity. 

The  statute  under  which  People  v. 
Bush  (1884)  66  CaL  129,  S  Pac.  590, 
6  Am.  Crim.  Rep.  459,  and  other  Cali- 
fornia cases  cited  supra,  was  decided, 
provided  that  "evidence  of  the  good 
character  of  a  party  is  not  admissible 
in  a  civil  action,  nor  of  a  witness  in 
any  action,  unless  the  character  of  such 
party  or  witness  has  been  impeached, 
or  unless  the  issue  involves  his  char- 
acter." The  court  said  that  it  is  only 
in  cases  where  the  witness's  character 
is  attacked  by  evidence  that  his  reputa- 
tion for  truth,  honesty,  and  integrity 
is  bad,  that  evidence  on  the  other  side 
is  admissible. 

In  Shields  v.  Conway  (1909)  133  Ky. 
86,  117  S.  W.  840,  supra,  the  statute 
provided  that  "evidence  of  the  good 
character  of  a  witness  is  inadmissible 
until  his  general  reputation  has  been 
impeached." 

And  the  Oregon  statute  cited  in 
State  V,  Louie  King  (1915)  77  Or.  462, 
151  Pac.  706,  supra,  provided  that 
evidence  of  the  good  character  of  a 
witness  is  not  admissible  in  any  action 
until  the  character  of  such  witness 
has  been  impeached.  The  statute,  the 
court  said,  was  only  declaratory  of  the 
rule  prevailing  previously  under  the 
common  law. 

The  above  statement  of  the  rule 
should  not  be  construed  as  implying 
that  an  attack  on  the  character  of  a 
witness  or  an  attempt  at  impeachment 
will  necessarily  warrant  the  admission 
of  evidence  as  to  his  good  reputation 
for  truth  and  veracity.  As  before 
stated,  the  annotation  does  not  deal 
with  the  question  as  to  what  consti- 
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tutes  sufficient  impeachment  for  this 
purpose. 

The  above  general  rule  has  been 
held  to  ))B  proper  in  view  of  the  pre« 
sumption  of  the  good  character  of  a 
witness  who  has  not  been  attacked. 
Thus,  that  evidence  to  support  the 
reputation  for  integrity  of  a  witness 
who  has  not  been  impeached-  is  un- 
necessary, since  the  law  presumed  the 
general  character  of  a  witness  to  be 
good  until  it  is  impeached,  see,  among 
other  cases,  Rogers  v.  Moore  (1833) 
10  Conn.  13;  Johnson  v.  State  (1863) 
21  Ind.  829;  First  Nat.  Bank  v.  Com- 
mercial Assur.  Co.  (1898)  88  Or.  43, 
62  Pac.  1050;  Braddee  v.  Brownfield 
(1839)  9  Watts  (Pa.)  124;  Wertz  v. 
May  (1863)  21  Pa.  274;  Houston 
Electric  Co.  v.  Jones  (1910)  61  Tex. 
Civ.  App.  281,  129  S.  W.  863;  Johnson 
T.  State  (1906)  129  Wis.  146,  6  L.R.A. 
(N.S.)  809,  108  N.  W.  66,  9  Ann.  Cas. 
923. 

In  Johnson  v.  State  (Wis.)  supra, 
the  court  said:  "It  was  conceded,  as 
of  course  the  fact  is,  that  it  is  quite 
elementary  that  a  witness  is  not  to  be 
supported  by  proof  of  his  having  a 
good  reputation  for  truth  and  veracity, 
till  his  reputation  in  that  regard  shall 
have  been  directly  attacked.  .  .  . 
That  rule  is  the  logical  result  of  the 
other  one,  that  the  law  presumes  every 
person  to  be  reputed  truthful  till  evi- 
dence shall  have  been  produced  to  the 
contrary,  and  therefore,  for  one  to 
take  the  initiative  in  establishing  that 
which  so  needs  no  support,  other  than 
the  legal  presumption,  is  useless." 

The  rule  has  also  been  regarded  as 
justifiable  in  view  of  the  unreasonable 
introduction  of  collateral  issues  in 
case  any  other  rule  were  adopted. 
Thus,  in  Pruitt  v.  Cox  (1863)  21  Ind. 
16,  the  court  said:  "If,  in  the  multi- 
plicity of  contradictions  daily  occur- 
ring, each  witness  was  permitted  to 
bring  in  other  witnesses  to  sustain  his 
general  character,  and  they,  contra- 
dicting each  other,  should  be  permitted 
to  bring  in  others,  the  whole  time  of 
our  courts  would  be  taken  up  in 
hearing  these  side  questions,  until  the 
matters  originally  in  litigation  would 
be  almost  lost  sight  of,  to  the  great 
detriment  of  suitors."    See  also  McCue 


V.  State  (1914)  76  Tex.  Crim.  Rep. 
187,  170  S.  W.  280,  Ann.  Cas.  1918C, 
674,  under  II.  d,  infra. 

In  Quinalty  v.  Temple  (1910)  27 
L.RJ^.(N.S.)  1114,  99  C.  C.  A.  376,  176 
Fed.  67,  the  court  said  it  was  well 
settled  that  evidence  of  the  «ood 
character  of  a  witness,  whose  char- 
acter has  not  been  impeached,  is  not 
admissible,  the  character  of  a  witness 
not  being  in  question  until  an  attack 
is  made  upon  it.  And,  by  analogy,  the 
court  held  that  evidence  of  the  char- 
acter of  a  grantor  is  not  admissible  in 
support  of  a  recital  in  his  deed  that  he 
had  received  a  conveyance  from  the 
original  patentee  of  the  land,  where 
no  other  evidence  of  such  conveyance 
is  produced. 

As  representative  of  that  class  of 
cases  where  the  evidence  offered  was 
not  as  to  the  good  reputation  for 
truth  and  veracity  of  the  witness,  see 
United  States  v.  Holmes '  (1868)  1 
Cliff.  98,  Fed.  Cas.  No.  16,882,  in 
which  the  court  said:  "No  principle 
in  the  law  of  evidence  is  better  settled 
than  the  one  enunciated  in  the  rule 
that  testimony  in  chief  of  any  kind, 
tending  merely  to  support  the  credit 
of  the  witness,  is  not  to  be  heard  ex- 
cept in  reply  to  some  matter  previous- 
ly given  in  evidence  by  the  opposite 
party  to  impeach  it." 

There  are  two  North  Carolina 
cases, — ^Isler  v.  Dewey  (1874)  71  N.  C. 
14,  and  Coltraine  v.  Brown  (1874)  71 
N.  C.  19, — which  it  seems  difficult  to 
harmonize  with  the  general  rule, 
although  they  may  possibly  be  ex- 
plained on  the  ground  that  the  court 
regarded  the  character  of  the  witness 
as  sufficiently  impeached  to  warrant 
the  admission  of  evidence  of  general 
good  character.  The  headnote  in  the 
Coltraine  Case  reads:  "The  rule 
obtaining  in  some  of  the  English  and 
American  courts,  that  evidence  in 
support  of  good  character  is  not  ad- 
missible until  the  character  of  the 
witness  has  been  attacked  by  an  im- 
peaching witness,  is  not  the  rule  in 
this  state."  The  court  did  not  discuss 
the  question,  but  relied  on  Isler  v. 
Dewey  (N.  C.)  supra,  where  evidence 
as  to  the  good  character  of  a  witness 
who  had  made  conflicting  and  contra- 
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dictory  statements  in  his  testimony 
was  held  admissible  on  the  ground, 
apparently,  that  under  the  circum- 
stances his  character  was  necessarily 
impeached,  and  he  therefore  had  the 
right  to  prove  a  good  character  if  he 
could  do  so;  although  the  court  said, 
also,  that  "as  a  general  rule,  the  char- 
acter of  all  witnesses  is  open  to 
attack,  and  it  would  seem  but  reason- 
able and  fair  that  they  should  always 
have  the  privilege  of  showing  a  good 
character."  It  was  said,  also,  that  in 
the  very  nature  of  things,  the  pre- 
sumption of  law,  that  the  character  of 
a  witness  is  good  until  it  is  shown-  to 
be  otherwise,  cannot  impress  a  jury 
as  forcibly  and  favorably  as  would 
the  proof  of  the  fact, 

b.  Witness  who  ts  also  a  party  to  the 
action. 

The  rule  appears  to  be  the  same 
whether  the  witness  is  or  is  not  a  party 
to  the  suit;  in  other  words,  where  a 
party  to  the  action  becomes  a  witness, 
he  stands  in  the  same  situation  with 
respect  to  the  rule  as  any  other  wit- 
ness. Without  attempting  to  collect  at 
this  point,  perhaps,  all  the  cases  which 
might  be  cited  where  the  witness  was 
one  of  the  parties  to  the  suit,  the  cita- 
tion of  the  following  authorities  will 
be  sufficient  to  show  that  the  rule  is 
applicable  to  witnesses  who  are  also 
parties,  and  that  evidence,  offered  for 
the  purpose  of  supporting  them  as 
witnesses,  of  their  good  reputation  for 
truth  and  veracity,  is  inadmissible,  if 
they  have  not  been  impeached. 

United  States. — Spurr  v.  United 
States  (1898)  31  C.  C.  A.  202,  59  U.  S. 
App.  663,  87  Fed.  701,  reversed  on 
other  grounds  in  (1899)  174  U.  S.  728, 
43  L.  ed.  1150,  19  Sup.  Ct.  Rep.  812; 
Vandeventer  v.  Traders'  Nat.  Bank 
(1917)  154  C.  C.  A.  360,  241  Fed.  584. 

Alabama.  —  Funderberg  v.  State 
(1893)  100  Ala.  36,  14  So.  877;  Carter 
V.  State  (1906)  145  Ala.  679,  40  So. 
82 ;  McCulIars  v.  Jacksonville  Oil  Mill. 
Co.  (1910)  169  Ala.  582,  53  So.  1025; 
Hodges  v.  Davis  (1917)  199  Ala.  685, 
75  So.  300  (good  character) ;  Hancock 
V.  Hullett  (1919)  203  Ala.  272,  82  So. 
522  (same) ;  Charley  v.  State  (1920) 
204  Ala.  687,  87  So.  177;  Hays  v.  State 


(1896)  110  Ala.  60,  20  So.  322;  Mc- 
Guire  v.  State  (1911)  2  Ala.  App.  218, 
57  So.  57  (general  good  character); 
Chappell  V.  State  (1916)  15  Ala.  App. 
227,  73  So.  134. 

Arizona. — Baumgartner  ▼.  State 
(1919)  20  Ariz.  157,  178  Pac.  30. 

California.  —  People  v.  Cowgill 
(1892)  93  Cal.  596,  29  Pac.  228;  Title 
Ins.  &  T.  Co.  v.  IngersoU  (1908)  153 
Cal.  1,  94  Pac.  94;  People  v.  Barkdoll 
(1918)  36  Cal.  App.  26,  171  Pac.  440. 

Georgia.  —  Travelers'  Ins.  Co.  v. 
Sheppard  (1890)  85  Ga.  751,  12  S.  E. 
18. 

Indiana. — Pruitt  v.  Cox  (1863)  21 
Ind.  15. 

Lonisiana. — State  v.  Rogers  (1916) 
138  La.  867,  70  So.  863. 

MiaaissippL — Brewer  v.  Mullins 
(1910)  97  Miss.  353,  52  So.  257.  See 
also  Berry  v.  Jones  (1913)  106  Miss. 
115,  63  So.  341. 

Missouri. — State  v.  Cooper  (1880) 
71  Mo.  436;  State  v.  Fogg  (1907)  206 
Mo.  696,  106  S.  W.  618;  Alkire  Grocer 
Co.  V.  Tagart  (1899)  78  Mo.  App.  166. 

Oklationia.  —  First  Nat.  Bank  v. 
Blakeman  (1907)  19  Okla.  106,  12 
L.R.A.(N.S.)  864,  91  Pac.  868. 

Oregtm. — Osmun  v.  Winters  (1894) 
26  Or.  260,  85  Pac.  250. 

Texas.— Bass  v.  State  (1901)  — 
Tex.  Crim.  Rep.  — ,  65  S.  W.  919; 
Lacy  V.  State  (1911)  63  Tex.  Crim.  Rep. 
189,  140  S.  W.  461;  Allen  v.  State 
(1912)  64  Tex.  Crim.  Rep.  225,  141  S. 
W.  983;  Williams  v.  State  (1912)  67 
Tex.  Crim.  Rep.  287,  148  S.  W.  763; 
Pettis  V.  State  (1912)  68  Tex.  Crim- 
Rep.  221,  160  S.  W.  790;  Wisnoski  v. 
State  (1913)  68  Tex.  Crim.  Rep.  382, 
153  S.  W.  316;  Jones  v.  State  (1914) 
74  Tex.  Crim.  Rep.  205,  167  S.  W. 
1110;  Matthews  v.  State  (1916)  80 
Tex.  Crim.  Rep.  177,  189  S.  W.  491. 

Washington.  —  State  v.  Schuman 
(1915)  89  Wash.  9,  153  Pac.  1084,  Ann. 
Cas.  No.  1918A,  633. 

It  was  held  in  Spurr  v.  United 
States  (1898)  31  C.  C.  A.  202,  69  U.  S. 
App.  663,  87  Fed.  701,  that  where  no 
attempt  was  made  to  impeach  the 
defendant  as  a  witness,  the  court 
properly    excluded    evidence    of    hia 
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treneral  reputation  for  truthfulness ;  it 
being  said  that  in  his  cha3*acter  as  a 
witness  the  defendant  was  not  entitled 
to  any  privilege  not  extended  to  other 
witnesses.  The  decision  is  reversed 
on  other  grounds  in  (1899)  174  U.  S. 
728,  43  L.  ed.  1150,  19  Sup.  Ct.  Rep. 
812. 

So,  in  Bass  v.  State  (1901)  — 
Tex.  Crim,  Rep.  — ,  65  S.  W,  919,  it 
was  said:  "When  defendant  became 
«  witness  for  himself,  he  became  such 
«s  any  other  witness;  and,  until  there 
had  been  evidence  introduced  tending 
to  impeach  him,  he  could  not  prove  his 
general  reputation  for  truth  and  verac- 
ity." 

•  And  in  State  v.  Rogers  (1916)  188 
La.  867,  70  So.  863,  the  court  said 
that  as  a  witness  the  defendant  stood 
upon  the  same  plane  as  other  witness- 
es. 

«.  Witness  who  is  a  negro  or  of  foreign 
descent. 

It  was  held  in  Houston  Electric  Co. 
v.  Jones  (1910)  61  Tex.  Civ.  App.  281, 
129  S.  W.  863,  that  evidence  of  the 
good  general  reputation  of  the  plain- 
tiff for  truth  and  veracity,  where  she 
was  a  witness,  was  inadmissible, 
although  she  was  a  negress.  The 
«ourt  said  that  it  could  not,  on  ac- 
count of  her  color  or  previous  condi- 
tion of  servitude,  presume  that  her 
testimony  was  weak,  in  order  to  permit 
the  introduction  of  evidence  of  her 
good  reputation ;  that  the  presumption 
in  favor  of  her  good  character,  if 
unassailed,  was  as  strong  as  it  was  in 
favor  of  one  of  any  other  race. 

In  Woey  Ho  v.  United  States  (1901) 
48  C.  C.  A.  705,  109  Fed.  888,  it  was 
held  not  erroneous  for  the  court  to 
refuse  to  permit  a  party  to  show  by 
other  witnesses  the  credibility  and 
standing  of  his  own  witnesses,  who 
were  Chinese,  where  no  attempt  had 
been  made  to  impeach  them.  The 
court  said  that  the  general  rule  was 
that  a  party  is  not  entitled  to  give  evi- 
dence of  the  general  good- character  of 
his  own  witnesses  unless  their  char- 
acter has  been  drawn  in  question  by 
the  opposite  side;  and  that,  in  any 
event,  this  is  a  matter  within  the  sound 
discretion  of  the  court.  An  appeal  was 
•dismissed  for  want  of  jurisdiction  in 


(1908)  191  U.  S.  658,  48  L.  ed.  301,  24 
Sup.  Ct.  Rep.  844. 

d.  Witness  who  is  a  stranger. 

Woods  v.  Thrower  (reported  here- 
with) ante,  1062,  is  an  important  de- 
cision to  the  effect  that  the  character 
of  a  witness  who  is  a  stranger  at  the 
place  of  trial  may  be  supported  by  evi- 
dence before  he  has  been  impeached. 
The  only  other  decision  which  appears 
directly  to  support  this  exception  in 
favor  of  a  stranger  is  that  of  the 
Connecticut  court  in  Merriam  v.  Hart- 
ford &  N.  H.  R.  Co,  (1850)  20  Conn. 
354,  52  Am.  Dec.  344,  where  evidence 
of  the  general  good  character  for 
veracity  of  a  witness  who  resided  in 
another  state  and  was  a  stranger  at 
the  place  of  trial  was  held  admissible, 
although  he  had  not  been  impeached. 
The  court  said:  "The  general  rule  is 
that  a  witness  cannot  be  supported  by 
evidence  of  his  general  character  for 
truth,  excepting  after  a  general  im- 
peachment of  it;  but  we  have  adopted 
an  exception  to  it,  where  the  witness 
is  in  the  situation  of  a  stranger;  in 
which  case  we  allow  him  to  be  sup- 
ported by  evidence  of  his  general  good 
character  for  veracity,  without  such 
impeachment."  See  in  this  connection 
the  decision  of  the  Connecticut  court 
in  State  v.  DeWolf  (Conn.)  under  II. 
e,  infra. 

In  State  v.  Owens  (1899)  109  Iowa, 
1,  79  N.  W.  462,  the  court  referred  to 
the  "somewhat  singular  rule"  adopted 
in  Connecticut  with  respect  to  a 
witness  who  is  a  straijger;  but  in  this 
case  the  witness  was  not  a  stranger, 
and  it  was  unnecessary  to  pass  upon 
that  aspect  of  the  question. 

And  in  Diffenderfer  v.  Scott  (1892) 
5  Ind.  App.  243,  82  N.  E,  87,  it  was 
said  that  in  Merriam  v.  Hartford  &  N. 
H.  R.  Co.  (Conn.)  supra,  an  exception 
was  made  in  favor  of  a  witness  who 
was  a  stranger  to  the  court  and  jury, 
allowing  such  witness  to  be  supported 
by  evidence  of  good  character  when  he 
is  simply  contradicted  by  other  evi- 
dence; but  that  this  case  is  without 
support  in  precedent,  and  that  the  rule 
announced  is  obviously  impracticable. 

There  are  some  Texas  cases  which 
seem  to  make  an  exception  in  favor  of 
a  stranger,  to  the  extent,  at  least,  of 
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holding  that  this  fact  may  affect  the 
nature  of  the  evidence  required  for 
impeachment  of  the  witness. 

Thus,  in  Phillips  v.  State  (1885)  19 
Tex.  App.  158,  supra,  where  a  witness 
was  a  stranger  in  the  county  in  which 
the  case  was  tried,  and,  on  cross- 
examination,  was  asked  many  ques- 
tions tending  indirectly  to  attack  his 
character  and  to  throw  discredit  on 
his  testimony,  the  court  held  that  the 
party  offering  him  as  a  witness  might 
show  by  other  witnesses,  who  had 
known  him  for  years,  that  his  reputa- 
tion for  truth  and  veracity  was  good 
where  he  resided.  The  court  said :  "In 
this  instance  the  witness's  character 
had  not  been  impeached,  nor  were 
contradictory  statements  shown.  It 
was,  however,  shown  that  he  was  a 
stranger,  testifying  to  isolated  facts, 
and  the  cross-examination  to  which  he 
was  subjected  tended  strongly  to  dis- 
credit his  statements.  Discussing 
the  extent  to  which  sustaining  wit- 
nesses are  allowed,  Mr.  Wharton  says : 
'It  is  further  held  that  such  evi- 
dence may  be  admitted  on  particular 
discrediting  facts  being  developed 
against  the  witness  in  his  cross- 
examination,  especially  when  he  is  in 
the  situation  of  a  stranger  testifying 
to  isolated  facts.'  (Wharton,  Crim.  Ev. 
8th  ed.  §  491.)  Under  this  rule  we  are 
of  opinion  defendant  should  have 
been  allowed  to  introduce  the  testi- 
mony of  his  sustaining  witnesses." 

Other  Texas  decisions  make  a  point 
of  the  fact  that  the  witness  was  a 
stranger,  in  defiermining  whether  evi- 
dence should  be  admitted  as  to  his 
good  reputation  for  truth. 

In  Crook  v.  State  (1889)  27  Tex. 
App.  198,  11  S.  W.  444,  it  was  held  not 
erroneous  to  admit  evidence  of  the 
good  general  reputation  of  a  witness 
for  truth  and  veracity,  where  he  was 
a  stranger  in  the  county  of  the  trial, 
and  his  credibility  had  been  attacked 
by  attempting  to  show  that  he  had 
made  statements  contradictory  to  his 
testimony  on  the  trial. 

And  in  Goode  v.  State  (1909)  57 
Tex.  Crinu  Rep.  220,  123  S.  W.  597,  the 
court  alluded  to  the  fact  that  a  wit- 
ness was  a  stranger  in  the  county  in 
which  the  case  was  tried,  in  holding 


that  evidence  was  admissible  to  prove 
his  good  reputation  for  truth  and 
veracity;  but  this  is  not  apparently 
made  the  ground  of  the  decision,  there 
being  sufficient  indirect  impeachment 
apparently  to  warrant  admission  of  the 
evidence. 

So,  in  Wells  F.  &  Co.  v.  Benjamin 
(1914)  —  Tex.  Civ.  App.  — ,  165  S.  W. 
120,  the  court  mentioned  the  fact  that 
the  plaintiff,  who  was  a  witness,  was 
a  stranger,  as  a  possible  ground  for 
sustaining  evidence  of  his  good  repu- 
tation for  truth  and  veracity,  although 
this  point  was  unnecessary  to  the  de- 
cision. 

In  Jeflfreys  v.  State  (1907)  51  Tex. 
Crim.  Rep.  566,  103  S.  W.  886,  the 
court  cited  authorities  in  that  state 
as  laying  down  the  rule  that  where  a 
witness  who  is  a  stranger  is  attacked 
in  such  a  manner  as  to  discredit  him 
before  the  jury  in  regard  to  his  stand- 
ing as  a  witness,  supporting  testimony 
is  admissible  as  to  his  good  reputation 
for  truth  and  veracity.  But  the 
question,  it  was  held,  was  not  properly 
presented  in  this  case. 

After  holding  that  testimony  of  the 
good  reputation  of  a  witness  for  truth 
and  veracity  is  not  admissible  merely 
because  of  the  nature  of  the  cross- 
examination,  the  court,  in  Warren  v. 
State  (1897)  51  Tex.  Crim.  Rep.  598, 
103  S.  W.  888,  said:  "The  exception  to 
this  rule,  where,  upon  a  rigid  cross- 
examination,  which  is  intended  to 
attack  the  credibility  of  the  witness 
and  show  that  he  is  lying,  is  in  regard 
to  strangers  when  used  as  witnesses." 

And  the  doctrine  that  one  who  is  a 
stranger  at  the  place  of  trial  stands 
in  an  exceptional  position  respecting 
the  right  to  the  admission  of  evidence 
of  his  good  reputation  for  truth  is 
implied  in  Kipper  v.  State  (1903)  45 
Tex.  Crim.  Rep.  877,  77  S.  W.  611, 
where  the  court  held  that  the  fact  that 
a  witness  was  contradicted  by  other 
witnesses  would  not  of  itself  authorize 
the  admission  of  evidence  of  his  good 
reputation  for  truth,  unless  it  ap- 
peared that  he  was  a  stranger  in  the 
locality. 

However,  the  decisions  in  Phillips 
V.  State  and  Crook  v.  State  (Tex.) 
supra,  were  cited  as   unsatisfactory 
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and  doubtful,  in  Payne  v.  State  (1899) 
40  Tex.  Crim,  Rep.  290,  50  S.  W.  368. 
And  the  court  in  McCue  v.  State 
(1914)  75  Tex.  Crim.  Rep.  187,  170  S. 
W.  280,  Ann.  Cas.  1918C,  674,  rejected 
the  view  that  the  mere  fact  that  a 
witness  is  a  stranger  at  the  place  of 
trial  is  sufficient  to  warrant  the  ad' 
mission  of  evidence  of  his  srood  repu- 
tation for  truth  and  veracity,  where 
he  has  not  been  impeached;  and  re- 
jected also  the  doctrine  that  such 
corroborating  evidence,  where  the 
witness  is  a  stranger,  may  be  Intro- 
duced if  there  is  a  conflict  in  the  testi- 
mony. The  court  took  the  view  that 
the  only  exception  recognized  under 
the  decisions  in  that  state  in  the  case 
of  a  stranger  was  where  particular 
discrediting  facts  developed  against 
the  witness  in  his  cross-examination. 
The  court  said  that  the  rule  of  law 
was  that  proof  of  general  reputation 
of  witnesses  for  truth  and  veracity 
was  not  admissible  where  no  attack 
had  been  made  on  the  witness,  but 
there  was  a  mere  conflict  in  the  testi- 
mony offered  by  the  state  and  the 
defendant,  and  that  this  was  all  there 
was  in  the  present  case;  that  a  slight 
limitation  had  been  placed  on  this 
general  rule  where  the  witness  was  a 
stranger  in  the  county  in  which  he 
testified,  and  he  was  assailed  on  cross- 
examination  by  questions  attacking 
his  credibility  and  tending  to  bring 
him  into  disrepute  before  the  jury, 
under  which  circumstances  he  might 
be  sustained  by  proof  of  his  general 
reputation  for  truth  and  veracity. 
The  court  disapproved  of  the  decision 
by  the  Connecticut  court  in  Merriam 
v.  Hartford  &  N.  H.  R.  Co.  (1850)  20 
Conn.  354,  52  Am.  Dec.  344,  stating 
that  it  would  open  so  wide  the  door 
that  there  would  be  no  end  to  trials; 
and  called  attention  to  the  fact  that 
in  the  case  before  it,  the  venue  having 
been  changed  from  one  county  to 
another,  every  witness  offered  either 
by  the  state  or  the  defendant  .could  be 
supported  by  proof  of  reputation,  and 
the  trial  would  become,  instead  of  a 
trial  of  whether  the  defendant  was 
guilty  of  the  crime  charged,  a  trial  of 
which  witness  had  the  best  reputation 
15  AL.R.— «8. 


for  truth  and  veracity,  and  the  real 
Issues  would  be  wholly  lost  sight  of. 

So,  in  Murphy  v.  State  (1897)  — 
Tex.  Crim.  Rep.  — ,  40  S.  W.  978, 
where  the  defendant  in  a  criminal  case 
proposed  to  prove  the  good  character 
for  truth  of  certain  of  his  witnesses 
in  counties  where  they  lived  or  had 
formerly  lived  other  than  that  in 
which  the  case  was  tried,  the  court 
took  the  view  that  the  evidence  was 
inadmissible  without  some  attack  on 
them  by  impeachment  of  their  char- 
acter or  by  cross-examination  showing 
that  they  had  made  different  state- 
ments, or  tending  to  bring  them  into 
disrepute,  or  a  showing  that  they  had 
been  guilty  of  some  criminal  offense. 
It  was  said:  "The  most  that  can  be 
said  of  the  testimony  is  that  there  is 
some  contradiction  between  their  testi- 
mony and  the  testimony  of  some  of  the 
witnesses  for  the  state.  We  do  not 
understand  the  rule  to  be,  in  such 
case,  though  the  party  be  a  stranger 
in  the  county  of  the  trial,  that,  if 
merely  some  contradiction  is  shown  be- 
tween the  testimony  of  the  witness  and 
that  of  the  witnesses  for  the  state,  it 
is  permissible  to  introduce  testimony 
as  to  the  reputation  for  truth  of  the 
witness  in  the  community  in  which  he 
may  have  lived." 

And  in  Texas  &  P.  R.  Co.  v.  Raney 
(1894)  86  Tfex.  363,  25  S.  W.  11, 
afllirming  (1893)  —  Tex.  Civ.  App.  — , 
23  S.  W.  340,  the  Texas  supreme  court 
held  that  the  defendant  by  his  cross- 
examination  of  the  plaintiff,  and 
otherwise,  had  made  an  attack  upon 
the  character  of  the  plaintiff  for  truth 
and  honesty;  and  that  the  court  did 
not,  therefore,  err  in  admitting  the 
sustaining  evidence  as  to  the  plain- 
tiff's character;  but  said  that  the  fact 
that  a  witness  is  a  stranger,  or  well 
known,  will  not  influence  the  deter- 
mination of  the  right  to  support  his 
evidence  when  impeached,  or  at- 
tempted to  be  impeached;  that  if  the 
fact  that  the  plaintiff  was  a  stranger 
controlled  in  the  matter,  then  the 
defendant  could  have  introduced  evi- 
dence as  to  the  character  of  the 
witnesses  whose  deposition  it  took, 
and  thus  the  case  would  have  been 
converted  into  one  of  investigations 
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of  character,  with  as  many  issues  as 
there  were  witnesses;  and  that  while 
in  Phillips  v.  State  (1885)  19  Tex. 
App.  158,  supra,  the  court  had  stated 
that  the  witness  was  a  stranger,  it 
was  also  said  that  the  state  impeached 
the  witness  on  a  cross-examination, 
which  the  court  would  suppose 
amounted  to  an  attack  upon  his  char- 
acter for  truth  and  veracity. 

See  also  Timmony  v.  Burns  (1897) 
—  Tex.  Civ.  App.  — ,  42  S.  W.  133, 
where  the  court  said  that  no  attack 
had  been  made  upon  the  character  of 
the  plaintiff  for  truth  and  veracity, 
and  that  testimony  offered  by  him  as 
to  his  good  character  in  that  respect 
was  properly  excluded;  that  evidence 
of  the  character  or  reputation  of  the 
parties  is  not  relevant  in  civil  cases 
unless  the  nature'  of  the  action  is  such 
that  general  character  is  involved; 
and  that  it  had  been  held  in  that  state 
that  the  fact  that  the  party  was  a 
stranger  in  the  county  did  not  alter 
this  rule,  citing  Texas  &  P.  R.  Co.  v. 
Raney  (Tex.)  supra. 

A  decision  on  the  question  as  to 
whether  an  exception  should  be  made 
in  the  case  of  a  witness  who  is  a 
stranger  at  the  place  of  trial  seems  to 
have  been  unnecessary  in  Hill  v. 
State  (1907)  52  Tex.  Crim.  Rep.  241, 
106  S.  W.  145,  where  the  defendant 
excepted  to  the  exclusion  of  evidence 
of  the  good  reputation  of  witnesses 
for  truth  and  veracity,  on  the  ground 
that  it  was  shown  that  they  were 
strangers  in  the  county.  It  was  said: 
"The  bill  does  not  state  that  the  wit- 
nesses were  strangers  in  Hamilton 
county,  but  that  appellant  objects  to 
the  court  refusing  the  testimony  on 
the  ground  that  they  were  strangers 
in  Hamilton  county.  This  is  not  a 
certificate  of  the  court  that  they  were 
strangers." 

In  the  case  of  Harris  v.  State 
(1906)  49  Tex.  Crim.  Rep.  338,  94  S. 
W.  227,  it  was  held  that  a  witness  who 
was  a  stranger  could  be  supported  by 
proof  of  general  reputation,  as  many 
of  the  questions  on  cross-examination 
went  directly  or  indirectly  to  impugn 
his  character,  and  show  the  falsity  of 
his  testimony,  and  to  bring  him  into 
disrepute  before  the  jury. 


e.  WUnesa  who  is  deaf  and  dumb. 
Evidence  of  the  good  general  repu- 
tation of  the  prosecuting  witness  in 
a  rape  case  was  held  admissible  in 
State  V.  DeWolf  (1830)  8  Conn.  93,  20 
Am.  Dec.  90,  where  the  witness  was 
deaf  and  dumb,  against  the  objection 
that  it  was  inadmissible  because  no 
impeachment  had  been  attempted.  The 
court  reasoned  that  such  evidence  was 
admissible  for  the  same  reason  that  the 
good  character  for  truth  and  veracity 
of  a  stranger  might  be  shown  without 
impeachment  of  his  testimony.  It  was 
said:  "By  this  condition  she  may  fitly 
be  said  to  be  a  stranger  even  in  her 
own  neighborhood.  Unable  to  hear  or 
to  speak,  she  is  excluded  from  society, 
and  can  be  known  only  to  a  few  of  her 
relatives  and  companions  in  affliction. 
Had  the  outrage  been  sworn  to,  by  a 
stranger,  passing  transiently  through 
the  state,  it  would  certainly  be  proper 
for  the  attorney  to  prove  the  character 
of  the  witness.  And  I  think,  upon 
similar  principles,  it  was  proper  to 
support  the  character  of  this  witness." 

/.  OtnMtdervHon  of  oonvenienee  of  non- 
resident charaeter  witness. 
The  fact  that  the  attendance  in 
court  of  supporting  witnesses  is  vol- 
untary, and  they  refuse  to  wait,  has 
been  held  not  to  alter  the  rule  that 
evidence  of  character  to  support  the 
credit  of  a  witness  is  not  receivable 
before  impeaching  evidence  has  been 
adduced.  Thus,  in  Travelers  Ins.  Co. 
V.  Sheppard  (1890)  85  Ga.  751,  12  S. 
E.  18,  where  witnesses  who  were  non- 
residents of  the  state,  and  were 
present  to  testify  as  to  the  good 
character  of  a  witness  for  the  defend- 
ant, threatened  to  return  to  their 
homes  unless  their  testimony  was 
admitted  immediately  after  that  of 
the  witnesses  concerning  whose  char- 
acter they  were  to  testify,  and  the 
court  denied  leave  to  introduce  such 
evidence  on  the  ground  that  no  im- 
peaching evidence  had  been  offered 
and  therefore  supporting  evidence  was 
inadmissible,  it  was  held  that  the 
ruling  was  not  erroneous.  The  court 
said  that  the  rules  of  law  could  not 
be  varied  to  suit  the  convenience  or 
even  the  necessity  of  witneses,  resi- 
dent or  nonresident. 
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III.  JBrroneous  admission  of  evidence  of 
witness's  good  reputation  for  truth  €is 
'ground  for  reversal. 

Although  it  may  be  improper  to 
admit  evidence  of  the  good  reputation 
■of  a  witness  for  truth  and  veracity 
where  he  has  not  been  impeached,  the 
■question  may  arise  whether  the  error 
is  prejudicial,  especially  in  view  of  the 
fact  that  the  evidence  merely  aids  a 
presumption  which  would  arise  in  any 
•event.  And  in  some  cases  it  has  been 
held  that  the  error  did  not  constitute 
ground  for  reversal. 

Thus,  in  Green  v.  State  (1889)  — 
Tex.  App.  — ,  12  S.  W.  872,  the  court 
held  that  even  if  evidence  was 
erroneously  admitted  of  the  general 
good  reputation  of  a  witness  for  truth 
and  veracity  where  he  had  not  been 
impeached,  such  error  was  not  ground 
for  reversal.  It  was  said:  "Conceding 
that  the  credibility  of  the  witness 
Jasper  Graey  had  not  been  attacked, 
and  that  it  was  error,  therefore,  to 
admit  testimony  on  behalf  of  the  state 
that  his  general  reputation  for  truth 
and  veracity  was  good,  ...  we  do 
not  think  this  error  alone  should 
reverse  the  conviction,  because  it  is 
not  an  error  calculated  to  injure  the 
rights  of  defendant.  It  is  a  presump- 
tion indulged  by  the  law  that  a 
witness  unimpeached  is  credible;  that 
it  could  not,  therefore,  injure  the 
rights  of  the  defendant  to  prove  that 
which  the  law  presumed.  We  appre- 
hend that  no  case  can  be  found  where- 
in it  has  been  held  that  for  such  error 
alone  a  conviction  should  be  set 
aside." 

And,  although  it  was  held  that  evi- 
dence as  to  the  good  reputation  of  the 
plaintiff,  who  was  a  witness,  for  truth 
and  veracity,  was  properly  admitted 
on  the  ground  that  there  had  been 
sufficient  impeachment,  the  court  in 
Wells,  F.  &  Co.  V.  Benjamin  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  120, 
stated  that  even  though  it  should  be 
held  that  there  was  no  evidence  tend- 
ing to  impeach  the  witness,  and  no 
legal  basis  furnished  for  the  introduc- 
tion of  sustaining  evidence,  it  would 
not  feel  disposed  to  reverse  the  judg- 
ment solely  upon  the  ground  that  the 
testimony  was  admitted. 


Where,  in  a  criminal  case,  the  state 
was  permitted  to  introduce  witnesses 
to  show  the  good  reputation  of  a  state's 
witness  for  truth  and  veracity,  before 
the  credibility  of  the  witness  had  been 
attacked,  it  was  held  in  Harris  v. 
State  (1906)  49  Tex.  Crim.  Rep.  838, 
94  S.  W.  227,  that  the  error  was 
rendered  harmless  by  the  subsequent 
introduction  for  the  defense  of  testi- 
mony which  made  a  serious  attack 
upon  the  standing  of  the  witness. 

But  that  the  erroneous  admission  of 
evidence  as  to  the  good  reputation  for 
truth  and  veracity  of  a  witness  who 
has  not  been  impeached  unjustifiably 
emphasizes  his  testimony,  and  tends 
to  strengthen  it,  and  may  in  a  close 
case  constitute  ground  for  reversal, 
is  shown  by  the  following  cases,  in 
which  this  error  was  apparently  con- 
sidered a  sufficient  ground  to  reverse 
the  judgment: 

Alabama.— Bell  v.  State  (1899)  124 
Ala.  94,  27  So.  414. 

California. — ^Title  Ins.  &  T.  Co.  v. 
Ingersoll  (1908)  153  Cal.  1,  94  Pac.  94. 

Indiana. — ^Brann  v.  Campbell  (1882) 
86  Ind.  516. 

Mississippi. — ^Brewer  v.  MuIIins 
(1910)  97  Miss.  353,  52  So.  257. 

Missouri.— State  v.  Thomas  (1883) 
78  Mo.  327;  Alkire  Grocer  Co.  v. 
Tagart  (1899)  78  Mo.  App.  166, 

Oklahoma. — First  Nat.  Bank  v. 
Blakeman  (1907)  19  Okla.  106,  12 
L.R.A.(N.S.)  364,  91  Pac.  868. 

Pennsylvania. — Braddee  v.  Brown- 
field  (1839)  9  Watts,  124. 

Texas.— Zysman  v.  State  (1901)  42 
Tex,  Crim.  Rep.  432,  60  S.  W.  669;  see 
also  Clay  v.  State  (1915)  78  Tex.  Crim. 
Rep,  141,  180  S.  W.  277. 

In  Bell  V.  State  (1899)  124  Ala.  94, 
27  So.  414,  supra,  it  was  held  re- 
versible error  for  the  court  in  a 
bastardy  proceeding  to  admit  evidence 
of  the  good  character  of  the  prose- 
cuting witness  for  truth  and  veracity, 
where  impeaching  evidence  on  this 
point  had  not  been  offered. 

And  the  admission  of  evidence  for 
the  defendant,  who  was  a  witness,  in 
support  of  his  character  for  truth  and 
integrity,  over  the  objection  that  no 
attempt  had  been  made  to  impeach  his 
character,  was  held  prejudicial  error 
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in  Title  Ins.  &  T.  Co.  v.  Inarersoll 
(1908)  153  CaL  1,  94  Pac.  94,  supra. 

And  where  the  evidence  on  the 
issues  of  fact  were  about  evenly 
balanced,  the  court  in  Brewer  v. 
Mullins  (1910)  97  Misg.  863,  62  So. 
267,  reversed  the  judgment  because  of 
error  in  permitting  the  introduction 
of  testimony  to  support  the  character 
of  a  witness  for  truth  and  veracity 
where  it  had  not  been  assailed,  on  the 
ground  that  such  testimony  probably 
had  influential  weight  with  the  jury. 

In  this  connection,  although  not 
within  the  scope  of  the  annotation, 
attention  is  called  to  Central  Vermont 
R.  Ck>.  V.  Cauble  (1916)  143  C.  C.  A. 
274,  228  Fed.  876,  among  possibly 
other  cases  of  the  kind,  in  which  evi- 
dence was  introduced  as  to  the  good 
reputation   in    his    profession    of    a 


physician  called  as  an  expert  witness, 
although  neither  his  professional  npr 
general  character  had  b«en  attacked. 
The  court  said  that  as  a  general  rule 
evidence  is  not  admissible  to  sustain 
the  credibilily  of  a  witness  who  has 
not  been  impeached;  and  that  if  the 
court  had  sustained  the  objection  to 
the  evidence  no  error  would  have 
been  committed.  But,  while  holding 
that  the  propriety  of  admitting  the 
evidence  was  doubtful,  the  court  held 
that  no  reversible  error  was  commit- 
ted, stating  that  the  jury  saw  the 
physician  on  the  stand,  observed  him 
during  his  direct  and  cross  «camina- 
tion,  and  that  it  was  not  probable 
that  the  opinion  of  another  physician 
as  to  his  standing  and  ability  could 
have  had  any  undue  weight  with  the 
jury.  B.  E.  H. 


JOSEPH  MOZOROSKY,  Appt, 

V. 

T.  M.  HURLBURT,  Respt. 

Oregon  Supreme  Court  (In  Banc) —June  8,  X081. 
(—  Or.  — ,  198  Pac  566.) 

Bail  —  Jarisdiction  to  take  —  habeas  corpus  proceeding. 

1.  A  court  having  jurisdiction  of  a,  habeas  corpus  proceeding  has  au- 
thority to  admit  petitioner  to  bail  pending  the  determination  of  the  pro- 
ceeding. 

[See  note  on  this  question  beginning  on  page  1079.] 
Habeas  corpus  —  aid  of  bail.  proceeding  to  release  one  from  custody 

2.  The  writ  of  habeas  corpus  is  an     under  arrest  in  a  civil  proceeding  in 


appropriate  and  proper  remedy  in  aid 
of  bail. 

[See  3  R.  C,  L.  27;  12  R.  C.  L.  1185.] 
Appeal  —  authority  to  admit  to  baiL 

8.  The  appellate  court  has  jurisdic- 
tion to  admit  to  bail  in  a  habeas  corpus 


which  bail  has  been  denied,  where  the 
Constitution  provides  for  bail  for  all 
offenses  except  murder  or  treason,  al- 
though there  is  no  constitutional  or 
statutory  provision  for  bai^  in  civil 
cases. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Multno- 
mah County  (Stapleton,  J.)  in  favor  of  defendant  in  a  habeas  corpus  pro- 
ceeding to  secure  plaintiff's  release  from  custody  to  which  he  had  been 
committed  for  debt.    Plaintiff  aUowed  to  give  bail  on  condition. 
Statement  by  Bean,  J.:  The  brief  states  that  plaintiff  ap- 

Sol  Swire  obtained  a  judgment     pealed  from  that  judgment  to  this 


against  plaintiff,  Joseph  Mozoroslcy, 
for  the  sum  of  $1,600,  under  the 
provisions   of    §   8264,    Or.    Laws. 


court.  After  the  rendition  of  the 
judgment,  Swire  procured  the  ar- 
rest of  Mozorosky  under  §§  269  and 
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218,  Or.  Laws,  claiming  tiiat  in  case 
of  a  gambling  debt  recovered  under 
§  8264,  Or.  Laws,  execution  for  the 
body  might  be  issued  and  the  debtor 
arrested.  Plaintiff  was  arrested  on 
April  16,  1921,  and  has  since  been 
imprisoned.  Various  efforts  have 
been  made  to  obtain  his  release.  He 
became  a  bankrupt  on  April  22, 
1921,  Habeas  corpus  proceedings 
were  instituted  in  the  circuit  court. 
From  an  adverse  judgment  plaintiff 
perfected  stn  appieal  to  this  court, 
which  is  now  pending.  Plaintiff  pe- 
titioned the  circuit  court  to  be 
allowed  to  take  the  poor  debtor's 
oath,  which  was  refused,  where- 
upon he  petitioned  the  circuit 
court  for  bail  pending  the  appeal  of 
the  habeas  corpus  proceedings. 
Bail  was  denied  him.  Plaintiff  prays 
this  court  that  he  may  be  admitted 
to  bail  pending  the  proceedings  in 
this  cause.  Service  of  this  applica- 
tion was  made  upon  the  defendant 
on  May  10,  1921.  No  answer  or 
brief  has  been  filed  on  his  behalf. 

Messrs.  Thomas  Manniz  and  D.  E. 
Powers,  for  appellant: 

Plaintiff  is  entitled  to  be  admitted 
to  bail  pending  the  appeaL 

State  ex  rel.  Syverson  v.  Foster,  84 
Wash.  58,  L.R.A.1916E,  340,  146  Pae. 
169;  Wright  v.  Henkel,  190  U.  S.  40,  47 
L.  ed.  948,  22  Sup.  Gt.  Rep.  781,  12 
Am.  Grim.  Rep.  386. 

The  case  is  not  one  arising  out  of  a 
penalty,  because  a  penalty  is  only  re- 
coverable either  by  a  common  informer 
or  by  a  person  who  has  received  no  in- 
jury from  the  alleged  wrong. 

Staub  V.  Myers,  16  App.  Div.  476,  44 
N.  Y.  Supp.  964;  Bones  v.  Booth,  2  Wm. 
Bl.  1226,  96  Eng.  Reprint,  720;  O'Keefe 
V.  Weber,  14  Or.  55, 12  Pac.  74;  Meyers 
v.  Dillon,  39  Or.  581.  65  Pac.  867,  66 
Pac  874;  1  Cyc  732. 

The  record  is  determinative  of  the  na- 
ture of  the  action,  and  the  record  shows 
that  no  matter  is  set  forth  warranting 

til  6  fllTCSff 

Re  Level,  81  Or.  298,  169  Pac.  668; 
Copeland  v.  Fowler,  151  N.  C.  863,  66 
S.  E.  215;  Ledford  v.  Emerson,  148  N. 
C.  527,  10  L.R.A.(N.S.)  362,  55  S.  E. 
969;  Norman  v.  Maneiette.  1  Sawy, 
484,  Fed.  Gas.  No.  10,300;  Bronson  v. 
Syverson,  88  Wash.  264,  L.R.A.1916B, 
993,  152  Pac.  1039,  Ann.  Gas.  1917D, 
888. 
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m  Poo.  sse.) 

Messrs.  Henry  E.  McGinn  and  Ed- 
ward J.  Brazell  for  respondent. 

Bean,  J.,  delivered  the  opinion  of 
the  court: 

We  are  not  concerned,  in  the  con- 
sideration of  this  application,  with 
the  merits  of  the  case.  It  is  contend- 
ed upon  the  part  of  plaintiff  that  his 
arrest  is  covered  by  none  of  the  pro- 
visions of  §  259,  Or.  Laws,  and  that 
the  Constitution  of  Oregon  (article 
1,  §  19)  provides  that  there  should 
be  no  imprisonment  for  debt,  except 
in  case  of  fraud  or  absconding 
debtors.  It  is  asserted  by  counsel 
that  there  is  no  provision  in  our 
Code  for  admitting  the  plaintiff  to 
bail  upon  an  appeal  in  a  habeas 
cor(>us  proceeding,  and  we  infer 
this  was  the  reason  he  was  not  al- 
lowed bail  by  the  trial  court  Ar- 
ticle 1,  §  14,  of  our  Constitution  pro- 
vides thus : 

Bail. — "Offenses,  except  murder 
and  treason,  shall  be  bailable  by 
sufficient  sureties.  Murder  or  trea- 
son shall  not  be  bailable  when  the 
proof  is  evident  or  the  presumption 
strong." 

It  is  said  in  3  R.  C.  L.  p.  5,  §  2: 
"In  many  pMticulars  the  rules  re- 
lating to  criminal  and  civil  bail  are 
the  same.  In  either  case  the  prin- 
cipal is  considered  as  being  released 
from  the  custody  of  the  law  and 
placed  in  the  custody  of  keepers  of 
his  own  selection.  But  a  distinction 
exists  in  a  number  of  instances,  due 
to  the  different  purpose  inherent  in 
the  two  modes  of  procedure.  The 
object  of  bail  in  civil  cases  is  either 
directly  or  indirectly  to  secure  the 
pasonent  of  a  debt  or  other  civil 
duty;  while  the  object  of  bail  in 
criminal  cases  is  to  secure  the  ap- 
pearance of  the  principal  before  the 
court,  for  the  purposes  of  public 
justice.  Pasmient  by  the  bail  in  a 
civil  case  discharges  the  obligation 
of  the  principal  to  his  creditor,  and 
is  only  required  to  the  extent  of  that 
obligation,  whatever  may  be  the 
penalty  of  the  bond  or  recognizance; 
while  payment  by  the  bail  in 
criminal  cases,  though  it  discharges 
the  bail,  does  not  discharge  the  ob-, 
ligation  of  the  principal  to  appear, 
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in  court;  fhat  obligation  still  re- 
mains. While  the  subjects  of  civil 
and  criminal  bail  are  not  here  treat- 
ed separately,  the  distinction  be- 
tween the  rules  governing  the  two 
species  of  bail,  where  material,  is 
pointed  out." 

At  common  law  and  under  mod- 
em statutes,  the  sheriff  has  the 
right  to  take  bail  for  the  appear- 
ance of  prisoners  arrested  in  mesne 
process  in  civil  actions.  It  is  stated 
»  ..  .  .  ^.  as  a  general  rule 
SS!"?"  toS*^  that  aU  judicial  of- 
SSJce'Sita;.'*'"  ficers  having  the 
power  to  hear  and 
determine  cases  have  the  power  to 
take  bail.  It  is  undoubtedly  a  nec- 
essary incident  to  the  right  to  hear 
and  determine  a  cause.  3  R.  C.  L. 
p.  21,  §  22;  Vanderford  v.  Brand,  9 
Ann.  Cas.  617,  and  note  (126  Ga.  67, 
64  S.  E.  822) ;  Re  Alexander,  69  Mo. 
598,  21  Am.  Rep.  393. 

The  power  to  fix  bail  has  always 
been  regarded  as  a  judicial  one,  and 
in  its  nature  essentially  belonging 
to  courts.  The  principle  of  fixing 
the  amount  of  bail  addresses  itself 
exclusively  to  the  judicial  discretion 
and  sense  of  the  court,  or  magis- 
trate empowered  to  fix  the  amount. 

The  matter  of  bail  on  appeal  in 
habeas  corpus  proceedings  is  not 
specifically  provided  for  in  our  stat- 
ute. To  include  in  our  Code  all 
such  particulars  would  make  the 
volumes  too  cumbersome.  Our 
Constitution  and  statute  are  plain  in 
regard  to  bail  in  criminal  cases,  and 
it  would  seem  that  the  lawmakers 
deemed  such  provisions  a  sufficient 
declaration  of  the  principle  that  one 
should  not  be  deprived  of  freedom, 
except  in  the  case  of  the  grave 
crimes  mentioned,  until  final  adju- 
dication authorizing  and  compelling 
such  penalty.  It  would  seem  tiiat 
the  greater  would  include  the  less  in 
this  particular.  It  is  an  inherent 
right  in  every  person  that  they  shall 
not  be  restrained  of  their  liberty 
except  by  due  course  of  law.  To 
deny  bail  to  the  plaintiff  might  in 
the  end  practically  deprive  him  of 
the  privilege  of  an  appeal  in  the 


habeas    corpus    proceeding.     This 
tight  of  appeal  is  not  questioned. 

The  matter  of  bail  on  appeal  in 
habeas  corpus  proceedings,  arising- 
out  of  imprisonment  on  civil  proc- 
ess, was  in  question  in  the  case  of 
State  ex  rel.  Syverson  v.  Foster,  84 
Wash.  68,  L.R.A.1916E,  340,  14& 
Pac.  169.  The  court  tiiere  declaimed 
thus:  "One  appealing  from  an  or- 
der refusing  to  vacate  a  body  execu- 
tion, upon  the  ground  that  it 
violates  the  constitutional  provision 
against  imprisonment  for  debt,  ift 
entitled  to  be  admitted  to  bail  pend- 
ing the  appeal  [on  habeas  corpus]  .'* 

In  a  note  to  the  latter  case  in 
L.R.A.191&E,  340,  it  is  stated  to  the 
purport  that  a  man's  right  to  his 
liberty,  pending  an  appeal  from  & 
judgment  upon  which  a  body  execu- 
tion has  been  issued,  should  be  at 
least  as  sacred  as  his  right  to  his 
liberty  pending  an  appeal  from  a 
conviction  on  a  criminal  charge, 
seems  axiomatic. 

"Bail  in  civil  cases  before  trial  of 
the  cause  was  known  to  the  common 
law  (2  Pollock  &  M.  History  of  Eng- 
lish Law  p.  692)  ;  likewise  the  writ 
of  habeas  corpus  (page  693)." 

The  general  rule  is  that  it  is  with- 
in the  sound  discretion  of  tlie  court 
to  refuse  or  to  admit  the  defendant 
to  bail  after  conviction  and  iwnding- 
appeal,  imless  the  discretion  is  tak- 
en from  the  court  by  statute.  See 
note  to  Re  Schriber,  37  LJl.A.(N.S.> 
693. 

In  Wright  V.  Henkel,  190  U.  S.  40^ 
47  L.  ed.  948,  at  page  966,  23  Sup. 
Ct.  Rep.  781,  12  Am.  Crim.  Rep. 
386,  the  Supreme  Court  of  the 
United  States  recognized  the  exist- 
ence of  the  inherent  power  in  courts 
to  admit  to  bail  in  civil  cases  pend- 
ing upon  appeal.  It  is  there  said, 
at  page  63  of  190  U.  S.:  "We  are 
unwilling  to  hold  that  the  circuit 
courts  possess  no  power  in  respect 
of  admitting  to  bail  other  than  as 
specifically  vested  by  statute,  or 
that,  while  bail  should  not  ordina- 
rily be  granted  in  cases  of  foreign 
extradition,  those  courts  may  not  in 
any  case,  and  whatever  the  special 
circumstances,  extend  that  relief." 
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In  passing  upon  this  question,  we 
again  assert  that 
Sd  oVbluif""  we  do  not  take  into 
consideration,  or 
-desire  to  have  any  expression  here- 
in influence,  the  merits  of  this  case. 
The  writ  of  habeas  corpus  is  an  ap- 
propriate and  proper  remedy  in  aid 
of  bail. 

In  view  of  the  condition  of  the 
docket  in  this  court,  we  consider  it 
essential  to  a  fair  administration  of 
justice,  and  in  conformity  to  the 
spiiritj  if  not  the  letter,  of  our  Con- 
stitution and  laws,  that  the  plaintiff 
Appeal-  should  be  admitted 

authority  «o  to  bail  Until  the 
admit  to  ball.  qucstion  of  whether 
or  not  he  can  be  legally  incarcerated 
for  the  debt  upon  which  judgment 
was  obtained  by  Swire  is  finally  de- 
termined. 

The  cases  cited  and  those  which 
we  have  been  able  to  find,  although 
they  are  not  numerous,  indicate  that 
in  a  civil  proceeding  an  appellate 
court  is  not  narrowly  restricted  by 
forms  or  procedure.  In  Ledford  v. 
Emerson  (143  N.  C.  527,  55  S.  E. 
969)  10  L.R.A.(N.S.)  362,  the  syl- 
labus reads:  "An  appellate  court 
may  treat  a  habeas  corpus  proceed- 
ing to  secure  the  release  of  one  in 
custody  under  a  body  execution  as 
a  motion  to  recall  the  execution  and 
discharge  the  defendant,  a  decision 
upon  which  would  be  appealable." 
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See  also  United  States  v.  Gria- 
wold  (D.  C.)  11  Fed.  807,  810,  and 
Taylor  v.  Fleckenstein  (C.  C.)  30 
Fed.  99.  We  notice  the  mode  of 
procedure  in  criminal  cases  pre- 
scribed in  §  1640,  Or.  Laws,  as 
something  of  a  guide.  This  section 
reads  thus:  "After  an  indictment 
found,  and  upon  an  appeal,  a  de- 
fendant cannot  be  admitted  to  bail 
except  by  the  court  or  judge  thereof 
where  the  action  is  pending,  or  in 
which  the  judgment  appealed  from 
is  given." 

Plaintiff  should  be  allowed  to  give 
bail  in  the  sum  of  $2,000,  and  to  go 
at  large  upon  executing  a  written 
bond  under  seal  in  favor  of  the  de- 
fendant sheriff,  with  good  and  suffi- 
cient sureties,  qualified  as  for  bail 
upon  arrest,  to  be  approved  by  the 
circuit  court  or  judge  thereof  and 
filed  in  that  court,  conditioned  that 
if  his  imprisonment  on  execution  be 
adjudged  to  be  lawful  upon  the  ap- 
peal, he  will  surrender  himself  to 
the  custody  of  the  sheriff  of  Mult- 
nomah county  for  continuance  of 
such  imprisonment,  or  pay  the 
judgment  upon  whidi  the  execution 
was  issued  in  the  case  of  Sol  Swire 
against  plaintiff,  Joseph  Mozorosky, 
but  not  exceeding  the  sum  of 
$2,000. 

It  is  so  ordered. 


ANNOTATION. 


lUght  to  give  bafl  in  civQ  action  or  proceeding. 


The  authorities  contain  little  about 
the  right  to  give  bail  in  a  civil  action. 

It  will  be  seen  in  the  reported  case 
(Mozorosky  v.  Hurlburt,  ante,  1076) 
that  one  imprisoned  under  an  execu- 
tion against  his  person  in  a  civil  suit, 
who  had  sued  out  a  writ  of  habeas  cor- 
pus and  had  appealed  from  a  judg- 
ment thereon  denying  him  his  liberty, 
was  held  entitled  to  be  admitted  to  bail 
pending  his  appeal  in  the  habeas  cor- 
pus proceedings,  the  court  consider- 
ing in  effect  that  the  state  Constitu- 
tion, providing  for  bail  in  all  but  the 


most  aggravated  criminal  cases,  was 
not  to  be  construed  as  leaving  one  im- 
prisoned in  a  civil  suit  without  the 
right  to  release  on  bail. 

That  the  8th  Amendment  to  the 
United  States  Constitution  as  to  bail 
related  only  to  criminal  cases  seems 
clear  from  its  history.  That  Amend- 
ment provides :  "Excessive  bail  shall 
not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  pun- 
ishments inflicted." 

The  Bill  of  Rights  (1689),  after  stat- 
ing among  its  recitals:    "(10)  And  ex- 
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cessive  Bail  hath  been  required  of 
Persons  committed  in  criminal  Cases, 
to  elude  the  Benefit  of  the  Laws  made 
for  the  Liberty  of  the  Subjects.  (11) 
And  excessive  Fines  have  been  im- 
posed; and  illegal  and  cruel  punish- 
ments inflicted," — declares  among 
other  things:  "(10)  That  excessive 
Bail  ought  not  to  be  required,  nor  ex- 
cessive Fines  imposed;  nor  cruel  and 
unusual  Punishments  inflicted." 

In  the  civil  suit  of  People  v.  Tweed 
(1871)  IS  Abb.  Pr.  N.  S.  (N.  Y.)  148, 
the  court  said,  referring  to  the  provi- 
sion as  to  bail  in  the  New  York  Consti- 
tution, which  is  similar  to  that  in  the 
8th  Amendment  to  the  United  States 
Constitution :  "It  is  not  disputed  that 
the  provision  of  the  Constitution  as  to 
excessive  bail  applies  to  criminal  ac- 
tions only." 

There  are  one  or  two  instances,  how- 
ever, where  the  court,  in  civil  cases, 
has  referred,  at  least,  to  the  spirit  of 
the  provision  of  the  Constitution 
against  excessive  bail.  Thus  in  Park- 
hurst  v.  Kinsman  (1847)  8  Woodb.  & 
M.  168,  Fed.  Cas.  No.  10,761,  the  court 
said  on  a  motion  to  reduce  bail  in  a 
civil  suit:  "Such  is  the  jealousy  in 
this  country  against  requiring  an  un- 
reasonable sum,  that  the  constitutions 
of  some  states  undertake  expressly  to 
prohibit  it,  as  does  the  Constitution  of 
the  United  States.  See  Constitution  of 
New  Hampshire,  art.  33d  of  Bill  of 
Rights,  and  Constitution  of  United 
States,  8th  Amendment.  Especially  is 
it  improper  to  require  an  unreasonable 
sum  in  criminal  cases."  And  in  Smith 
V.  Lee  (1882)  13  Fed.  28,  the  court,  in 
reducing  bail  in  a  civil  suit,  said  of  the 
bail  which  had  been  required:  "It 
would  seem  to  be  directly  within  the 
prohibition  of  the  Constitution  of  the 
United  States  that  'excessive  bail  shall 
not  be  required.'  "  The  court  had  pre- 
viously said:  "In  civil  actions  the 
sole  object  of  arrest  and  bail  is  to  se- 
cure the  presence  of  the  defendant 
where  final  process  issues.  The  aboli- 
tion of  statutes  which  tolerated  im- 
prisonment for  debt  has  given  a  direc- 
tion to  jurisprudence,  in  all  kindred 
regards,  opposed  to  oppressive  meas- 
ures and  enactments.  It  is  now  well 
settled  that  the  court  has  no  right  to 


fix  bail  at  a  sum  so  large  as  intention- 
ally to  oppress  the  defendant  and  pre- 
vent his  release." 

The  inherent  right  of  a  court  to  ad- 
mit to  bail  was  considered  in  State  ex 
rel.  Syverson  v.  -  Foster  (1915)  84 
Wash.  58,  L.RJ^.1915E,  340,  146  Pac. 
169,  where  it  was  held  that  the 
supreme  court  may  issue  a  writ 
of  habeas  corpus  to  inquire  into 
the  legality  of  a  denial  of  bail  pend- 
ing appeal  from  an  order  refusing 
to  vacate  a  commitment  under  a 
body  execution,  where  the  right  to 
such  execution  is  disputed  because 
of  constitutional  provisions,  although 
the  denial  was  by  a  court  of  competent 
jurisdiction;  and  that  one  appealing 
from  an  order  refusing  to  vacate  a 
body  execution,  upon  the  ground  that 
it  violates  the  constitutional  provision 
against  imprisonment  for  debt,  is  enti- 
tled to  be  admitted  to  bail  pending  the 
appeal.  The  court  said:  "While  the 
Constitution  (art.  1,  §  20)  refers  in 
terms  to  parties  charged  with  crime, 
we  think,  nevertheless,  that  there  is  an 
inherent  power  in  the  courts,  sus- 
tained by  reference  to  the  doctrines  of 
the  common  law  and  the  guaranties  of 
the  Bill  of  Rights  (art.  1  of  our  Consti- 
tution), to  grant  bail  in  all  proceed- 
ings pending  a  final  hearing  and  de- 
termination of  the  merit  of  the  contro- 
versy. The  Constitution  (art.  1,  §  22) 
guarantees  the  right  of  appeal.  That 
guaranty  includes  every  incident  and 
every  privilege  attending  the  right. 
While  there  seem  to  be  no  cases  in 
point  having  established  the  principle, 
it  is  not  difficult  to  follow  it  into  the 
adjudged  cases.  We  will  not  pursue  it 
further  than  to  refer  to  the  case  of 
Packenham  v.  Reed  (1905)  37  Wash. 
258,  79  Pac.  786.  In  that  case  there 
was  an  original  application  for  a  writ 
of  habeas  corpus  to  admit  to  bail.  The 
petitioner  had  been  committed  to  the 
reform  school  of  the  state  of  Washing- 
ton until  he  should  attain  the  age  of 
eighteen  years,  or  until  he  should 
otherwise  be  regularly  discharged 
therefrom.  Thereafter,  he  gave  notice 
of  appeal.  Bail  was  denied  pending 
the  hearing  on  appeal.  The  principal 
contention  of  the  respondent,  the  su- 
perintendent of  the  reform  school,  was 
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that  there  was  no  law  or  statute  au- 
thorizing bail  pending  an  appeal  in 
such  cases.  After  noting  the  fact  that 
this  court  had  always  given  a  liberal 
construction  to  statutes  granting  a 
stay  of  proceedings  on  judgments 
pending  appeals,  the  court  said  that  it 
had  no  doubt  that  an  infant  has  a 
right  of  appeal  when  committed  to  the 
reform  school,  and  incidentally  a  right 
to  be  admitted  to  bail  pending  such  ap- 
peal. 'The  writ  may  be  had  for  the 
purpose  of  admitting  a  prisoner  to  bail 
in  civil  and  criminal  actions.'  Rem.  & 
Bal.  Code,  §  1077.  The  court  found 
this  section  to  be  declaratory  of  the 
common  law,  and  that  habeas  corpus  is 
an  appropriate  remedy  under  it.  In 
answering  the  contention  that  there 
was  no  statute  authorizing  bail,  the 
court  said:  'So  far  as  our  investiga- 
tions have  led  us,  we  have  found  no 
case  where  jurisdiction  to  admit  to  bail 
by  habeas  corpus  has  been  denied,  in 
the  absence  of  a  statute  limiting  the 
power  of  the  court  in  that  regard.'  If 
it  be  said  that  an  infant  committed  to 
the  state  training  school  is  held  under 
criminal  process,  and  has  a  right  to  be 
admitted  to  bail  without  reference  to 
the  statute,  under  article  1,  §  20,  of  the 
Constitution,  the  answer  is  that  the 
law  under  which  infants  are  detained 
and  confined  in  reform  schools  and 
houses  of  correction  are  not  criminal 
statutes." 

The  case  of  Packenham  v.  Reed 
(Wash.)  supra,  is  sufficiently  set  forth 
in  the  foregoing  quotation. 

In  Re  Cazin  (1883)  66  Yt.  297,  a  de- 
fendant sued  in  libel  for  $30,000  and 
arrested,  was  on  habeas  corpus  or- 
dered to  be  admitted  to  bail,  under  the 
local  habeas  corpus  act,  although  that 
act,  as  the  court  pointed  out,  did  not 
provide  in  terms  for  relief  in  case  of 
excessive  bail  in  civil  actions,  as,  it 
stated,  was  the  case  in  Massachusetts 
and  in  some  of  the  other  states.  The 
court  stated,  also,  that  the  Habeas 
Ciorpus  Act  of  81  Car.  II.  chap.  2,  ex- 
tended only  to  criminal  matters  and 
that  "all  other  cases  of  unjust  im- 
prisonment were  left  to  the  habeas 
corpus  at  common  law,  which  was 
found  defective,  and  the  66  Geo.  III. 
chap.  100,  was  passed,  extending  and 


regulating  the  rem*dy  of  the  writ. 
Whether  at  common  law  the  writ  was 
grantable  to  admit  to  bail  in  civil  ac- 
tions, we  have  not  inquired." 

It  has  been  suggested  in  this  con- 
nection that  a  man's  right  to  his  lib- 
erty is  a  different  question  from  his 
right  to  maintain  a  particular  proceed- 
ing to  gain  his  liberty.  For  example, 
in  the  civil  court  the  defendant,  on  an 
appeal,  might  be  entitled  to  a  super- 
sedeas or  a  stay  of  execution  on  appli- 
cation and  offer  of  surety,  etc.  If  such 
proceedings,  are  provided  and  specially 
adapted  to  secure  the  object  of  the 
statute  under  which  the  debt  is  being 
collected,  while  not  unduly  depriving 
the  debtor  of  his  liberty,  has  the  debt- 
or the  right  to  his  liberty  if  he  ignores 
them?  Some  such  question  as  this 
seems  to  have  been  in  the  mind  of  the 
court  in  Ex  parte  Wilson  (1810)  6 
Cranch  (U.  S.)  62,  3  L.  ed.  149,  where 
it  was  held  that  habeas  corpus  is  not 
the  proper  remedy  in  a  case  of  arrest 
under  a  civil  process.  The  application 
was  for  a  writ  of  habeas  corpus  and  a 
certiorari  to  bring  up  the  record  of  a 
civil  cause  in  which  judgment  had 
been  rendered  against  the  defendant, 
"upon  which  a  ca.  sa.  had  issued,  by 
which  he  was  taken  and  was  now  in 
confinement  within  the  prison 
bounds." 

The  Statute  of  23  Henry  VI. 

(This  statute  is  headed  in  the  Eng- 
lish Statutes  at  Large,  ed.  of  1769,  as 
"Cap.  IX."  It  is  usually  referred  to  in 
the  older  authorities  as  "c.  10.") 

In  the  year  1444,  23  Hen.  VI.,  there 
was  enacted  a  statute  entitled,  "No 
Sheriff  shall  let  to  ferm  his  County  or 
any  Bailiwick.  The  Sheriffs  and  Bail- 
iffs' Fees  and  Duties  in  several  Cases." 
By  this  statute  it  was,  among  other 
things,  provided:  "(5)  And  that  the 
said  Sheriffs,  and  all  other  OfGcers  and 
Ministers  aforesaid,  shall  let  out  of 
Prison  all  Manner  of  Persons  by  them 
or  any  of  them  arrested,  or  being  in 
their  Custody,  by  force  of  any  Writ, 
Bill,  or  Warrant  in  any  Action  Per- 
sonal, or  by  Cause  of  Indictment  of 
Trespass,  upon  reasonable  Sureties  of 
sufficient  Persons,  having  sufficient 
within  the  Counties  where  such  Per- 
sons be  so  let  to  Bail  or  Mainprise,  to 
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keep  their  Dayswn  such  Place  as  the 
said  Writs,  Bills,  or  Warrants  shall  re- 
quire. (6)  Such  Person  or  Persons 
which  be  or  shall  be  in  their  Ward  by 
Condemnation,  Execution,  Capias 
Utlagat'  or  Excommunicatum,  Surety 
of  the  Peace,  and  all  such  Persons 
which  be  or  shall  be  committed  to 
Ward  by  3pecial  Commandment  of  any 
Justice,  and  Vagabonds  refusing  to 
serve  according  to  the  Form  of  the 
Statute  of  Labourers  only  except" 
And  provided  for  damages  and  penal- 
ties. 

The  right  of  the  sheriflf  to  take  bail 
for  the  appearance  of  defendants  to 
answer  writ  or  process  is  said,  in  Dive 

V.  Maningham  [1550]  1  Plowd.  60,  75 
Eng.  Reprint,  96,  to  have  existed  be- 
fore the  statute  at  common  law,  al- 
though this  is  denied  in  Beawf age's 
Case  (1612)  10  Coke,  99b,  77  Eng.  Re- 
print, 1076.  In  the  Dive  Case  Mon- 
tague, Ch.  J.  said:  "For  the  common 
law  has  been  always  so  before,  for  the 
common  law,  which  is  common  reason, 
did  ever  allow  that  such  persons  as 
were  taken  by  writ,  bill,  or  warrant  in 
any  action  personal,  or  indictment  for 
trespass,  might  be  let  at  large  upon 
sureties,  for  it  stands  indiiferent  in  a 
manner  wl\(ether  they  are  guilty  or  not, 
and  then  if  they  are  not  guilty,  and 
should  be  restrained  of  their  liberty,  it 
would  be  a  great  inconvenience,  which 
the  common  law  will  never  suffer ;  and 
therefore  as  to  this  first  branch,  it  was 
made  in  affirmance  of  the  common  law. 
The  second  branch,  viz.,  the  exception, 
was  also  made  in  afiSrmance  of  the 
common  law,  for  such  persons  as  were 
in  by  condemnation,  execution,  capias 
ut  lagatum,  and  such  other  causes  con- 
tained in  the  exception,  were  not  bail- 
able before,  as  anyone  may  easily 
judge  by  the  inconvenience  that  would 
follow  from  it." 

In  1  Tidd's  Practice  (1828  ed.)  212, 
it  is  said :    "Before  the  Statute  23  Hen. 

VI.  chap.  9,  the  sheriff  was  not  obliged 
to  bail  a  defendant,  arrested  upon 
mesne  process,  unless  he  sued  out  a 
writ  of  mainprise;  though  he  might 
have  taken  bail  of  his  own  accord." 

So,  in  Stewart  v.  M'Clure  (1804)  8 
S.  C.  L.  (1  Brev.)  407,  it  is  said:  "At 
common  law,  the  sheriff  was  not  com- 


pellable to  take  bail  of  any ;  but  by  the 
Stat.  23  Hen.  IV.  chap.  9,  the  sheriff  is 
bound  to  let  to  bail.  This  statute  has 
always  been  considered  of  force  here." 
In  Sparhawk  v.  Bartlet  (1806)  2 
Mass.  188,  Sewall,  J.,  said :  "The  right 
of  a  party  arrested  in  a  civil  action  to 
be  delivered  upon  bail,  and  the  duties 
and  restraints  incumbent  upon  officers 
intrusted  with  the  authority  of  making 
such  arrests,  depend  chiefly,  in  Eng- 
land, upon  the  Statute  23  Hen.  VI. 
chap.  10.  .  .  .  In  this  state,  the 
right  of  a  party  arrested  in  a  civil  ac- 
tion to  be  delivered  upon  bail  depends 
principally  upon  the  same  ancient  stat- 
ute. But  the  statute  of  this  govern- 
ment, regulating  bail  in  civil  actions, 
has  altered  the  law  in  several  particu- 
lars, respecting  the  mode  of  taking, 
and  the  effect  of  bail  to  the  sheriff." 

Mlsoellaaeona. 

In  Kavanagh  v.  Saunders  (1832)  8 
Me.  422,  the  court  said  arguendo: 
"When  a  debtor  is  restrained  of  his 
liberty  in  due  course  of  law,  and  offers 
such  security  as  the  statute  requires, 
either  as  bail,  or  for  the  liberties  of 
the  gaol  yard,  the  otReet  is  bound  to 
discharge  him,  and,  if  he  do  not,  the 
debtor  has  ample  remedy.  If  the  of- 
ficer still  hold  him  in  custody,  and,  as 
a  condition  to  his  discharge,  require 
more  than  the  law  authorizes,  the 
debtor  may  then,  perhaps,  be  consid- 
ered as  under  duress,  and,  if  so,  what- 
ever he  is  compelled  to  do  to  procure 
his  release,  beyond  what  the  law  re- 
quires, may  be  avoided." 

It  was  held  in  Richafds  v.  Porter 
(1810)  7  Johns.  (N.  Y.)  187,  that  the 
fact  that  a  prisoner  was  turned  over 
to  a  new  sheriff  by  the  removed  form- 
er sheriff  could  not  affect  his  right  to 
be  discharged  on  bail. 

In  Wass  V.  Bartlett  (1858)  10  Gray 
(Mass.)  490,  where  a  defendant 
arrested  on  mesne  process  was  refused 
the  poor  debtor's  oath,  committed  to 
jail,  and  his  offer  to  give  a  bail  bond 
refused,  he  was  discharged  on  habeas 
corpus,  the  court  saying:  "The  provi- 
sion of  Stat.  1857,  chap.  141,  §  21,  that 
a  debtor  arrested  on  mesne  process, 
and  carried  before  a  magistrate,  and 
by  him  refused  the  poor  debtor's  oath, 
and  committed  to  jail,  shall  be  'there 
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kept  until  final  judgment  in  the  suit  in 
which  he  was  arrested/  is  qualified  by 
the  subsequent  provision,  ITnless  he 
shall'  do  one  of  certain  acts,  one  of 
which  is  giving  a  bail  bond  according 
to  §  22." 

It  was  held  in  Bostwick  v.  Gk)etzel 
(1874)  57  N.  Y.  582,  that  a  statute 
allowing  bail  to  be  given  to  discharge 
a  defendant  from  arrest  at  any  time 
before  execution  referred  to  an  execu' 
tion  against  the  person,  and  that  bail 
may  be  given  after  execution  is  issued 
against  property. 

In  Ex  parte  Mason  (1888)  2  Ashm. 
(Pa.)  239,  the  plaintiff  had  issued  a 
capias  ad  res.,  the  defendant  gave  bail, 
judgment  was  entered  against  him,  the 
special  bail  surrendered  him,  and  a  fi. 
fa.  had  been  returned  nulla  bona,  but 
no  ca.  sa.  had  been  issued,  and  the  de* 
fendant  asked  to  give  bond  condi* 
tioned  to  appear  and  take  the  benefit 
of  the  Insolvent  Law.  But  this  was 
refused,  as  he  might  renew  his  bail  to 
the  action,  as  the  bond  acts  would 
not  apply  to  the  defendant  till  his 


arrest  on  final  process.  The  court 
said  that  formally  "no  power  existed  to 
bail  such  a  prisoner  in  the  interval 
between  his  arrest  on  execution  and 
his  discharge  as  an  insolvent  debtor. 
The  four  walls  of  the  prison  were  his 
only  sureties." 

In  Chiswell  v.  Ellzey  (1838)  24  S.  C. 
L.  (1  Rice)  29,  O'Neall,  J.,  said:  "The 
Statute  43  Geo.  III.  chap.  46,  §  6,  not 
being  of  force  here,  it  may  well  be 
doubted  whether,  after  surrender  by 
bail,  there  is  any  power  which  can 
again  let  the  defendant  to  bail.  If 
there  is,  it  must  be  upon  the  defend- 
ant's entering  into  a  recognizance  of 
special  bail,  before  some  justice  of  the 
quorum,  or  clerk  of  the  court,  who,  by 
the  Act  of  1791  (1  Faust  167)  are 
constituted  commissioners  of  special 
bail,  and  obtaining  thereupon  a 
judge's  order.for  his  discharge." 

It  may  be  noted  that  a  sheriff  is  un« 
der  no  obligation  to  travel  about  with 
a  prisoner  arrested  in  a  civil  action  to 
enable  him  to  obtain  bail.  Page  v. 
Staples  (1881)  18  R.  L  806.    B.  B.  B. 


GEORGE  E.  WARREN  COMPANY 

V. 

A.  L.  BLACK  COAL  COMPANY,  Impleaded,  etc.,  Appt. 

Weat  Virginia  Supreme  Oomrt  of  AppeaU— March  8,  10X0. 
(85  W.  Va.  684.  102  S.  E.  672.) 

Corporation  —  insolvency  —  orsranization  to  purchase  property. 

1.  The  stockholders  of  an  insolvent  corppration,  whose  property  is  about 
to  be  sold  in  a  judicial  proceedin^r  against  it,  may  organize  a  new  cor- 
poration for  the  purpose  of  buying  the  property,  and  if  their  purchase 
at  the  judicial  sale  is  fair,  and  free  of  fraud  or  collusion,  the  new  com- 
pany will  take  the  property  relieved  of  the  obligations  and  contracts  of 
the  old  company,  unless  expressly  assumed. 

iSee  note  on  this  question  beginning  on  page  1112.] 

Specific  performance  —  sale  of  coal  to 
be  mined. 

2.  Equity  will  not  entertain  a  suit 
for  the  specific  enforcement  of  a  con- 
tract for  the  purchase  of  coal,  to  be 
thereafter  mined  and  shipped  on  the 


purchaser's  orders,  in  stated  quantities 
monthly,  until  the  entire  quantity  pur- 
chased has  been  delivered.  The  remedy 
by  an  action  at  law  for  the  breach  of 
such  contract  is  adequate. 
[See  26  R.  G.  L.  293.] 


Headnotes  1-3  by  Williams,  P. 
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•^  effect  of  insolvency. 

8.  Insolvency  of  the  seller  does  not 
confer  jurisdiction  on  a  court  of  equity 
to  enforce  such  contract;  the  accident 
of  insolvency  does  not  affect  the  ques- 
tion of  jurisdiction  in  such  case. 

[See  25  R.  C.  L.  231,  232.] 
<—  effect  of  contract  of  resale. 

4.  That  one  contracting  to  purchase 
coal  to  be  mined  has,  on  the  strength 
of  his  contract,  made  a  contract  of  re- 


sale, does  not  give  equity  jurisdiction 
to  enforce  specific  performance  of  the 
original  contract. 

—    contracts    reqoiring:    mechanical 

overw^ht. 

6.  Courts  of  equity  do  not  ordinarily 
andertake  the  performance  of  contracts 
requiring  the  exercise  of  mechanical 
skill  and  continuous  oversight. 

[See  26  R.  C.  L.  SOS.] 


Appeal  by  defendant  Black  Coal  Company  from  orders  of  the  Circuit 
Court  for  Monongalia  County  refusing  to  dissolve  an  injunction  and  ap- 
pointing a  receiver,  in  a  suit  brought  to  compel  specific  performance  of  a 
contract  for  the  purchase  of  coal.    Reversed. 

The  facts  are  stated  in  the  President's  opinion. 

Messrs.  Moreland  &  Guy  and  Hoff-     1088;  Hibemia  Ins.  Co.  v.  St.  Louis 


heimer  &  Templeman,  for  appellant: 

The  Black  Coal  Company,  having 
purchased  the  property  of  the  Serepi 
Company  at  judicial  sale;  as  the  result 
of  adverse  proceedings,  acquired  the 
property  free  from  any  claims  of  the 
plaintiff,  and  free  from  any  obligation 
to  perform  the  contract  between  the 
plaintiff  and  the  Serepi  Company. 

7  Fletcher,  Corp.  §§  4988,  4990;  4 
Cook,  Corp.  7th  ed.  §§  860,  890;  1 
Thomp.  Corp.  §  263;  National  Foundry 
&  Pipe  Works  v.  Oconto  City  Water 
Supply  Co.  105  Wis,  48,  81  N.  W.  125; 
Wiggins  Ferry  Co.  v.  Ohio  &  M.  R. 
Co.  142  U.  S.  396,  35  L.  ed.  1055,  12 
Sup.  Ct.  Rep.  188 ;  Hoard  v.  Chesapeake 
&  0.  R.  Co.  123  U.  S.  222,  31  L.  ed. 
130,  8  Sup.  Ct.  Rep.  74;  Moyer  v.  Ft. 
Wayne,  C.  &  L.  R.  Co.  132  Ind.  88,  31 
N.  E.  567;  Cook  v.  Detroit,  G.  H.  &  M. 
R.  Co.  48  Mich.  349,  5  N.  W.  890; 
Menasha  v.  Milwaukee  &  N.  R.  Co.  62 
Wis.  414,  9  N.  W.  396;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Newell,  73  Tex.  334,  15 
Am.  St.  Rep.  788,  11  S.  W.  342;  Hukle 
V.  Atchison,  T.  &  S.  F.  R.  Co.  71  Kan. 
251,  80  Pac.  603,  6  Ann.  Cas.  83;  Big- 
ham  Bros.  V.  Port  Arthur  Canal  &  Dock 
Co.  59  Tex.  Civ.  App.  367,  126  S.  W. 
624;  Hurd  v.  New  York  &  Commercial 
Steam  Laundry  Co.  167  N.  Y.  95,  60 
N.  E.  327 ;  Altoona  v.  Richardson  Gas  & 
Oil  Co.  81  Kan.  717,  26  L.R,A.(N.S.) 
661,  106  Pac.  1025;  Vance  v.  McNabb 
Coal  &  Coke  Co.  92  Tenn.  47,  20  S.  W. 
424;  Mclver  v.  Young  Hardware  Co. 
144  N.  C.  478,  119  Am.  St.  Rep.  970, 
57  S.  £.  169;  Luedecke  v.  Des  Moines 
Cabinet  Co.  140  Iowa,  223,  32  L.R.A. 
(N.S.)  616,  118  N.  W.  456;  Jennings, 
N.  &  Co.  V.  Crystal  Ice  Co.  128  Tenn. 
231,  47  L.R.A.(N.S.)   1058,  159  S.  W. 


&  N.  0.  Transp.  Co.  10  Fed.  596,  13 
Fed.  516;  Memphis  Water  Co.  v. 
Magens,  15  Lea,  37;  Allen  v.  North  Des 
Moines  M.  E.  Church,  127  Iowa,  96,  69 
L.R.A.  256,  109  Am.  St.  Rep.  366,  102 
N.  W.  808,  4  Ann.  Cas.  257;  Equitable 
Trust  Co.  V.  United  Box  Board  &  Paper 
Co.  220  Fed.  714;  2  Clark  &  M.  Priv. 
Corp.  §  342;  Billmyer  Lumber  Co.  v. 
Merchants  Coal  Co.  66  W.  Va.  696,  26 
L.R.A.(N.S.)  1101,  66  S.  E.  1078; 
Lowther  v.  Lowther-Kaufmann  Oil  & 
Coal  Co.  76  W.  Va.  171,  83"  S.  E."  49; 
Grenell  v.  Detroit  Gas  Co.  112  Mich. 
70,  70  N.  W.  418. 

The  nature  of  the  contract  is  such 
that  specific  performance  cannot  be  en- 
forced, either  affirmatively,  or  nega- 
tively by  injunction. 

4  Pom.  Eq.  Jur.  8d  ed.  §  1341;  2 
High,  Inj.  4th  ed.  §  1109;  14  R.  C.  L. 
383;  Shepherd  v.  Groff,  34  W.  Va.  12B, 
11  S.  E.  997;  Connell  v.  Yost,  62  W. 
Va.  71,  67  S.  E.  299;  United  Fuel  Gas 
Co.  V.  West  Virginia  Paving  &  Pressed 
Brick  Co.  74  W.  Va.  486,  82  S.  E.  329; 
Lanston  Monotype  Mach.  Co.  v.  Times- 
Dispatch  Co.  115  Va.  797,  80  S.  E.  736 ; 
Texas  &  P.  R.  Co.  v.  Marshall,  136  U. 
S.  393,  34  K  ed.  386,  10  Sup.  Ct.  Rep. 
846;  Berliner  Gramophone  Go.  v.  Sea- 
man, 49  C.  C.  A.  99,  110  Fed.  30; 
South  Chicago  City  R.  Co.  v.  Calumet 
Electric  Street  R.  Co.  171  111.  393,  49 
N.  E.  676;  Dills  v.  Doebler,  62  Conn. 
866,  20  L.R.A.  432,  36  Am.  St.  Rep.  346, 
26  Atl.  398;  Meyers  Bros.  v.  Harman 
Bros.  78  W.  Va.  460,  89  S.  E.  146; 
Rainey  v.  Freeport  Smokeless  Coal  & 
Coking  Co.  58  W.  Va.  424,  52  S.  E.  528 ; 
Baltimore  Bargain  House  v.  St.  Clair, 
68  W.  Va.  565,  52  S.  E.  660;  Ward  v. 
Hotel  Randolph  Co.  66  W.  Va.  721,  63 
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S.  B.  618;  Wilson  v.  Hawker  Lumber 
Co.  74  W.  Va.  65,  81  S.  E.  568;  Burke 
V.  Parke,  5  W.  Va.  122;  Hissam  v.  Par- 
rish,  41  W.  Va.  686,  56  Am.  St.  Rep. 
892,  24  S.  E.  600;  Powhatan  Coal  & 
Coke  Co.  V.  Ritz,  60  W.  Va.  395,  9 
L.R.A.(N.S.)  1225,  56  S.  E.  257;  John- 
son V.  Johnson,  80  W.  Va.  497,  92  S. 
E.  795;  McCuUough  v.  Clarke,  81  W. 
Va.  743,  95  S.  E.  787;  25  R.  C.  L.  226, 
280,  303;  Martin  v.  South  Bluefield 
Land  Co.  81  W.  Va.  62,  94  S.  E.  498; 
Rutland  Marble  Co.  v.  Ripley,  10  Wall. 
339,  358,  19  L.  ed.  955,  961,  3  Mor. 
Min.Rep.291;  WoUensak  v.  Briggs,  119 
IlL  453,  10  N.  E.  23;  Ross  v.  Union  P. 
R.  Co.  Woolw.  26,  Fed.  Cas.  No.  12,080; 
Lone  Star  Salt  Co.  v.  Texas  Short  Line 
R.  Co.  99  Tex.  434,  8  L.R.A.(N.S.)  828, 
90  S.  W.  863;  Ward  v.  Newbold,  115 
Md.  689,  81  Atl.  793,  Ann.  Cas,  1913A, 
919;  36  Cyc.  684,  585;  Campbell  v.  Rust, 
85  Va.  653,  8  S.  E.  664;  Clamo  v. 
Grayson,  30  Or.  111.  46  Pac.  426;  Stan- 
ton V.  Singleton,  126  Cal.  657,  47  L.R.A. 
834,  59  Pac.  146;  Wilhite  v.  Skelton,  5 
Ind.  Terr.  621,  82  S.  W.  932;  Booth  v. 
Pollard,  4  Younge  &  Co.  61,  160  Eng. 
Reprint,  920,  13  Mor.  Min.  Rep.  322; 
Flint  V.  Brandon,  8  Ves.  Jr.  159,  32 
Eng.  Reprint,  314,  13  Mor.  Min.  Rep. 
808;  Black  Diamond  Coal  Min.  Co.  v. 
Jones  Coal  Co.  200  Ala.  276,  76  So.  42; 
Grape  Creek  Coal  Co.  v.  Spellman,  39 
III.  App.  630;  Consolidated  Fuel  Co.  v. 
St.  Louis  South  Western  R.  Co.  162  C. 
C.  A.  465, 250  Fed.  395 ;  Pollard  v.  Clay- 
ton, 1  Kay  &  J*.  462,  69  Eng.  Reprint, 
540,  1  Jur.  N.  S.  342,  3  Week.  Rep.  349, 
18  Mor.  Min.  Rep.  884;  Fothergill  v. 
Rowland,  L.  R.  17  Eq.  182,  48  L.  J. 
Ch.  N.  S.  252,  29  L.  T.  N.  S.  414,  22 
Week.  Rep.  42;  Dominion  Coal  Co.  v. 
Dominion  Iron  &  Steel  Co.  [1909]  A. 
C.  293,  78  L.  J.  P.  C.  N,  S.  115,  100 
L.  T.  N.  S.  245,  25  Times  L.  R.  309; 
Javierre  v.  Central  Altagracia,  217  U. 
S.  502,  54  L.  ed.  859,  30  Sup.  Ct  Rep. 
598;  Moore  v.  Fitz  Randolph,  6  Leigh, 
175,  29  Am.  Dec.  208;  Bumgardner  v. 
Leavitt,  35  W.  Va.  194,  12  L.R.A.  776, 
13  S.  E.  67;  Shubert  v.  Woodward,  92 
G.  C.  A,  509,  167  Fed.  47;  Buck  v. 
Smith,  29  Mich.  166,  18  Am.  Rep.  84; 
Levin  v.  Dietz,  194  N.  Y.  376,  20  L.R.A. 
(N.S.)  251,  87  N.  E.  454;  Iron  Age 
Pub.  Co.  V.  Western  U.  Teleg.  Co.  88 
Ala.  498,  3  Am.  St.  Rep.  758,  8  So.  449; 
Ulrey  v.  Keith,  237  111.  284,  86  N.  E. 
696;  Bluestone  Coal  Co.  v.  Bell,  38  W. 
Va.  297,  18  S.  E.  493;  Powell  v.  Berry, 
^1  Va.  568,  22  S.  E.  365;  Grubb  v. 
Moore,  108  Va.  72,  60  S.  E.  757. 
Equitable  jurisdiction,  on  a  ground 
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other  than  the  remedy  of  specific  per- 
formance, could  not  justify  the  injunc- 
tion or  the  directions  to  the  receiver, 
but  there  was  no  equitable  jurisdiction 
on  any  other  ground. 

Consolidated  Fuel  Co.  v.  St.  Louis 
South  Western  R.  Co.  162  C.  G.  A.  465, 
250  Fed.  895;  Lewis  v.  Hall,  64  W.  Va. 
147,  61  S.  E.  817;  Smith  v.  Ft.  Scott, 
H.  &  W.  R.  Co.  99  U.  S.  898,  25  L.  ed. 
437;  Hollins  v.  Brierfield  Coal  &  I.  Co. 
160  U.  S.  871,  885,  886,  87  L.  ed.  1118, 
1117,  1118,  14  Sup.  Ct.  Rep.  127; 
Waggy  V.  Jane  Lew  Lumber  Co.  69  W. 
Va.  670,  72  S.  E.  778;  High,  Receivers, 
4th  ed.  §  18;  1  High,  Inj.  4th  ed.  §  18; 
Knott  V.  Shepherdstown  Mfg.  Co.  30  W. 
Va.  790,  5  S.  E.  266;  Shepherd  v.  Groff, 
34  W.  Va.  128,  11  S.  E.  997;  Heilman 
V.  Union  Canal  Co.  37  Pa.  100;  Lives- 
ley  V.  Johnston,  45  Or.  30,  65  L.R.A. 
783,  106  Am,  St.  Rep.  647,  76  Pac.  13, 
946;  Gillett  v.  Warren,  10  N.  M.  523, 
62  Pac.  975;  Dillg  v.  Doebler,  62  Conn. 
366,  20  L.R.A.  432,  36  Am.  St.  Rep. 
345,  26  Atl.  398;  McLaughlin  v.  Piatti, 
27  Cal.  452;  Leonard  v.  Plum  Bayou 
Levee  Dist.  79  Ark.  42,  94  S.  W.  922, 
9  Ann.  Cas.  159;  Martin  v.  South  Blue- 
field  Land  Ga  81  W.  Va.  62,  94  S.  E. 
493;  4  Pom.  Eq.  Jur.  8d  ed.  1843; 
Roquemore  v.  Mitchell  Bros.  167  Ala. 
475,  140  Am.  St.  Rep.  52,  52  So.  423; 
Richmond  v.  Dubuque  &  S.  C.  R.  Co.  83 
Iowa,  422 ;  General  Electric  Co.  v.  West- 
inghouse  Electric  &  Mfg.  Co.  144  Fed. 
458;  Hicks  v.  Penn  Mut.  L.  Ins.  Co. 
210  Fed.  464;  Gulf  Compress  Co.  v. 
Harris,  C.  &  Co.  158  Ala.  343,  24  L.R.A. 
(N.S.)  399,  48  So.  477;  Headrick  v. 
Larson,  81  G.  C.  A.  378,  162  Fed.  93; 
National  Tube  Co.  v.  Smith,  57  W.  Va. 
210,  1  L.R.A.(N.S.)  195,  110  Am.  St. 
Rep.  771,  50  S.  E.  717;  Deepwater  R. 
Co.  V.  Motter,  60  W.  Va.  57,  116  Am. 
St.  Rep.  873,  53  S.  E.  705;  Crawford 
V.  Bosworth,  72  W.  Va.  543,  78  S.  E. 
623;  United  Cigarette  Mach.  Co.  V. 
Winston  Cigarette  Mach.  Co.  114  C.  G. 
A.  583,  194  Fed.  947;  Bois^  Artesian 
Hot  &  Cold  Water  Co.  v.  Bois6  Oity,  218 
U.  S.  276,  286,  53  L.  ed.  796,  29  Sup. 
Ct.  Rep.  426. 

The  appointment  of  the  receiver  was 
erroneous. 

Kerr  v.  Hill,  27  W.  Va.  576;  Wilson 
V.  Maddox,  46  W.  Va.  641,  33  S.  E.  775; 
Thompson  v.  Adams,  60  W.  Va.  463,  55 
S.  E.  668;  Rainey  v.  Freeport  Smoke- 
less Coal  &  Coking  Co.  58  W.  Va.  424, 
52  S.  E.  528;  Suit  v.  A.  Hochstetter 
Oil  Co.  68  W.  Va.  317,  61  S.  E.  307; 
Wilson  V.  Hawker  Lumber  Co.  74  W. 
Va.  65,  81  S.  £.  668;  Meyers  Bros.  t. 
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Harman  Bros.  78  W.  Va.  460,  89  S. 
E.  146;  Kanawha  Goal  Co.  v.  Ballard 
&  W.  Coal  Co.  43  W.  Va.  721,  29  S.  E. 
514;  Ward  v.  Hotel  Randolph  Go.  65 
W.  Va.  721,  63  S.  E.  613;  Freer  v, 
Davis,  52  W.  Va.  35,  94  Am.  St.  Rep. 
910,  43  S.  E.  172 ;  Thompson  v.  Adama, 
60  W.  Va.  463,  55  S.  E.  668;  34  Cyc. 
22;  Posdick  v.  Schall,  99  U.  S.  235,  25 
L.  ed.  341 ;  Powhatan  Coal  &  Coke  Co. 
V.  Ritz,  60  W.  Va.  395,  9  L.R.A.(N.S.) 
1225,  56  S.  E.  257;  Crossland  v.  Cross- 
land,  53  W.  Va.  108,  44  S.  E.  424;  Cin- 
cinnati, S.  &  G.  R.  Co.  V.  Sloan,  81 
Ohio  St.  1 ;  Vila  v.  Grand  Island  Elec- 
tric Light,  Ice  &  Cold  Storage  Go.  68 
Neb.  222,  63  L.R.A.  791,  110  Am.  St 
Rep.  400.  94  N.  W.  136,  97  N.  W.  613, 
4  Ann.  Cas.  59;  Beverley  v.  Brooke,  4 
Gratt.  187;  Aldrich  v.  Union  Ba&  & 
Paper  Co.  81  N.  J.  Eq.  244,  87  Atl.  65; 
Hickey  v.  Parrot  Silver  it  Copper  Co. 
25  Mont.  164,  64  Pac  330;  Bigbee  v. 
Summerour,  101  Ga.  201,  28  S.  E.  642. 
Messrs.  Glasscock '&  Glasscock  for 
appellee. 

Williams,  P.,  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the 
George  E.  Warren  Company,  a  cor- 
poration, against  the  Serepi  Coal 
Company  and  A.  L.  Black  Coal 
Company,  also  corporations,  and 
others,  to  compel  specific  perform- 
ance of  a  contract  made  on  the  1st 
of  May,  1919,  whereby  the  Serepi 
Coal  Company  sold  to  the  George  E. 
Warren  Company  50,000  tons  of 
coal  at  the  price  of  $1.75  per  ton, 
f.  o.  b.  the  mine,  to  be  shipped  at 
such  times  and  in  such  quantities  as 
the  buyer  should  designate,  the 
shipments  to  be  as  nearly  in  equal 
quantities  per  month  as  practicable. 
The  coal  was  to  be  run  of  mine  pro- 
duced at  the  Serepi  Company's  mine 
No.  1,  located  at  Maidsville,  Monon- 
galia county,  and  was  to  be  deliv- 
ered in  quantities  of  4,550  tons  per 
month.  Payment  was  to  be  made 
not  later  than  the  25th  of  each 
month  for  all  shipments  made  pur- 
suant to  the  buyer's  orders  dur- 
ing the  preceding  calendar  month. 
The  buyer  resold  the  coal  to  the 
New  York  Central  Railroad  Com- 
pany, and  the  seller  carried  out 
its  agreement  for  only  a  short  time 
and   then   failed   in   its   contract, 


and  hence  this  suit.  The  Serepi 
Company  was  seriously  embar- 
rassed financially  at  the  time  of 
the  contract  with  plaintiff,  and 
suits 'were  then  pending  against  it. 
Its  property  was  sold  under  a  de- 
cree in  those  suits,  and  purchased 
by  the  codefendant,  the  A.  L.  Black 
Coal  Company.  Learning  that  the 
seller  was  making  deliveries  of  coal 
to  other  purchasers,  plaintiff  pres- 
ented its  bill  to  the  judge  in  vaca- 
tion, and  obtained  an  injunction 
restraining  the  aforesaid  compa- 
nies, their  officers,  agents,  and 
servants,  from  selling  and  shipping 
coal  from  the  aforesaid  Serepi  mine 
No.  1,  until  they  shall  have  first 
shipped  to  plaintiff's  order  at  least 
4,550  tons  in  any  month  during  the 
continuance  of  the  contract,  provid- 
ed they  should  mine  so  much  as  that 
quantity,  and  in  the  event  they 
should  mine  less  than  that  quantity, 
they  were  enjoined  from  shipping 
any  portion  of  it  otherwise  than  to 
the  plaintiff's  order.  The  injunc- 
tion was  awarded  on  the  31st  of  Oc- 
tober, 1919,  and  an  injunction  bond 
in  the  penalty  of  $500  required.  On 
the  18th  day  of  November,  1919, 
the  A.  L.  Black  Coal  Company 
moved  the  judge  in  vacation  to  re- 
quire an  increase  in  the  amount  of 
the  injunction  bond  sufficient  to 
cover  any  loss  or  damage  which  de- 
fendant might  suffer  in  case  the 
injunction  should  be  dissolved* 
which  motion  pl^ntiff  by  counsel 
resisted  and  the  judge  overruled. 
The  A.  L.  Black  Company  then  de- 
murred and  answered,  and  plaintiff 
was  given  leave  thereafter  to  file  in 
the  clerk's  office  its  general  and  spe- 
cial replication  thereto.  The  A,  L. 
Black  Coal  Company  thereupon,  on 
the  21st  of  November,  renewed  its 
motion,  made  on  the  18th,  to  dis- 
solve the  injunction,  and  leave  was 
given  to  both  plaintiff  and  defend- 
ant to  file  affidavits  and  take  deposi- 
tions respecting  said  motion.  In 
support  of  its  motion,  defendant 
filed  the  affidavits  of  Ben  Green,^ 
Max  Dalinsky,  and  Ben  Oppenheim- 
er,  officers  and  stockholders  in  both 
companies,    and    leave    was    given 
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plaintiiTs  cqjansel  to  cross-examine 
them,  which  was  done.  Whereupon 
defendant's  motion  was  overruled, 
"for  the  present^"  and  the  order 
suspended  for  twenty  days  to  give 
defendant  an  opportunity  to  apply 
to  this  court  for  an  appeal.  On  the 
24th  of  November  on  plaintiff's  mo- 
tion, and  pursuant  to  notice,  the 
judge  in  vacation  appointed  a  re- 
ceiver to  take  charge  of  and  op- 
erate the  coal  mine,  known  as 
Serepi  mine  No.  1,  lately  owned  by 
the  Serepi  Coal  Company,  and  au- 
thorized him  to  employ  servants  to 
mine  the  coal  therefrom,  and  to  ship 
the  same  to  the  orders  of  the  plain- 
tiff in  quantities  of  4,550  tons  per 
month  until  the  minimum  amount 
provided  for  by  the  contract  be- 
tween said  Serepi  Company  and 
plaintiff  shall  be  delivered  accord- 
ing to  the  terms  thereof,  and  re- 
quired the  receiver  to  make  semi- 
monthly reports  to  the  court  from 
ttie  date  of  his  appointment  and 
qualification,  and  required  him  to 
execute  a  bond  in  the  penalty  of 
$25,000,  and  any  coal  mined  during 
any  month,  in  excess  of  the  quantity 
purdiased  by  plaintiff,  was  directed 
to  be  sold  at  the  highest  price  ob- 
tainable and  the  proceeds  thereof  to 
be  applied  to  the  existing  debts  of 
the  A.  L.  Black  Coal  Company. 
From  the  decrees,  refusing  to  dis- 
solve the  injunction  and  appointing 
a  receiver,  defendant  has  appealed. 
In  order  to  ascertain  whether  or 
not  the  judge  nroperlv  overruled  de- 
fendant's motion  to  dissolve  the  in- 
junction, it  is  necessary  first  to 
determine  whether  the  contract 
sued  on  is  one  which  can  be  specifi- 
cally enforced  by  a  court  of  equity. 
Ordinarily,  courts  of  equity  will  not 
enforce  contracts  for  the  purchase 

or  the  sale  of  per- 
for"  nncJ^'iie  sonal  property  to  be 
^ned.^  *"  ''*       "sed     for     purely 

commercial  pur- 
poses, the  remedy  at"  law  for  dam- 
ages for  a  breach  of  such  contracts 
being  regarded  generally  as  com- 
plete and  adequate.  There  is  hard- 
ly any  article  of  commerce  that  is 
more  easily  obtained  in  the  open 
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market  than  coal.  It  is  true  plain- 
tiff alleges  that  it  made  diligent 
effort  to  buy  other  coal  of  similar 
quality  to  that  contracted  for,  and 
had  not  been  able  to  do  so ;  but  this 
is  denied  in  the  answer,  and  the 
abundance  of  the  product  itself  dis- 
counts the  averment.  That  plaintiff 
may  not  have  been  able  to  buy  coal 
from  the  producers  to  whom  it  ap- 
plied does  not  show  that  it  cannot 
do  so  in  a  reasonable  time  by  apply- 
ing to  others.  The  coal  contracted 
for  is  not  shown  to  be  of  peculiar 
quality  and  different  from  coal  pro- 
duced from  other  mines  in  the  same 
vicinity.  Coal  is  abundant,  and  if 
plaintiff  is  willing  to  pay  the  price 
it  can  get  it.  That  it  may  have 
rendered  itself  liable  to  an  action 
for  damages  by  contracting  to  sell 
the  same  coal  to  the 
New  York  Central  SSJro. "e^eT 
Railroad,  on  the 
strengrth  of  its  contract  for  the  de- 
livery thereof  by  the  Serepi  Coal 
Compa.ny,  does  not  give  equity  ju- 
risdiction; neither  does  the  alleged 
insolvency  of  the  Serepi  Coal  Com- 
pany and  of  the  purchaser  of  its 
property  at  the  ju- 
dicial sale,  the  A.  L.  HSSiTlnVy. 
Black  Coal  Com- 
pany, confer  jurisdiction.  It  is  true 
some  courts  have  held  that  insolv- 
ency is  a  consideration  in  determin- 
ing whether  or  not  a  contract 
should  be  enforced ;  but,  on  the  con- 
trary, other  courts  have  held  that 
insolvency  furnishes  an  additional 
reason  for  denying  jurisdiction,  for 
the  reason  that  performance  of  his 
contract  by  an  insolvent  defendant 
would  enable  a  plaintiff  to  obtain  a 
preference  over  the  defendant's 
other  creditors.  Although  equity 
jurisdiction  to  compel  performance 
of  contracts  is  not  confined  to  those 
relating  to  real  estate,  still,  before 
it  will  enforce  contracts  relating  to 
the  sale  or  purchase  of  i)ersonal 
property,  there  must  exist  reasons 
clearly  showing  that  the  remedy  at 
law  for  a  breach  thereof  is  inad- 
equate; such,  for  instance,  as  that 
the  article  cannot  be  obtained  on  the 
open  market,  or  is  affected  with  a 
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pretium  affectionis,  or  that  the  in- 
jury to  plaintiiF  is  not  compensable 
in  damages.  But  coal  is  a  commod- 
ity of  such  universal  use  and  great 
abundance,  and  is  of  such  vital 
necessity  to  the  industries  of  the 
country  and  the  comfort  of  the  peo- 
ple, that  the  government  in  its 
wisdom  has  seen  fit  to  regulate  its 
price  for  a  time.  All  the  coal  ca- 
pable of  being  produced  by  the 
numerous  coal  mines  in  the  vast  coal 
region  in  the  northern  part  of  this 
state  certainly  was  not  sold,  so  that 
the  amount  of  50,000  tons  could  not 
have  been  obtained  by  plaintiff  to 
take  the  place  of  that  it  had  con- 
tracted for,  between  May  Ist  when 
the  contract  was  made,  and  October 
31st  when  this  suit  was  brought. 
A  case  where  a  plaintiff's  damages 
for  a  breach  of  contract  can  be 
ascertained  more  certainly  and 
definitely  than  in  the  case  here  pre- 
sented can  scarcely  be  imagined. 
Equity  jurisdiction  is  not  affected 
by  the  accident  of  defendant's  in- 
solvency. If  the  contract  is  not  of 
that  class  which  equity  will  enforce, 
defendant's  insolvency  will  not  aid 
the  jurisdiction ;  it  must  exist  inde- 
pendently of  that  fact.  Pom.  Snec. 
Perf.  2d  ed.  §  26;  Knott  v.  Shep- 
herdatown  Mfg.  Co.  30  W.  Va.  790, 
5  S.  E.  266;  Dills  v.  Doebier,  62 
Conn.  366,  20  L.R.A.  432,  36  Am. 
St.  Rep.  345,  26  Atl.  398 ;  Gillett  v. 
Warren,  10  N.  M.  523,  62  Pac.  975; 
Heilman  v.  Union  Canal  Co.  37  Pa. 
100 ;  Crawford  v.  Bradford,  23  Fa. 
404,  2  So.  782;  McLaughlin  v.  Pi- 
atti.  27  Cal.  451 ;  United  New  Jersey 
R.  &  Canal  Co.  v.  Hoppock,  28  N.  J. 
Ea.  261. 

That  compensation  in  damaeres 
furnishes  a  complete  and  satisfac- 
tory remedy  for  the  breach  of  the 
contract  in  this  case  denies  equity 
jurisdiction.  Hissam  v.  Parrish,  41 
W.  Va.  686,  56  Am.  St.  Rep.  892,  24 
S.  E.  600;  United  Fuel  Gas  Co.  v. 
West  Virginia  Paving  &  Pressed 
Brick  Co.  74  W.  Va.  484,  82  S.  E. 
329;  Black  Diamond  Coal  Min.  Co. 
v.  Jones  Coal  Co.  200  Ala.  276,  76 
So.  42;  Javierre  v.  Central  Alti- 
gracia,  217  U.  S.  502,  54  L.  ed.  859, 


30  Sup.  Ct.  Rep.  598.  Mutuality  is 
the  well-recognized  principle  of 
specific  performance,  and  it  cannot 
be  doubted  for  a  moment  that,  if 
plaintiff  had  failed  to  carry  out  its 
obligation  with  defendant,  defend- 
ant's remedy  in  an  action  for  dam- 
ages at  law  would  have  been  ad- 
equate. This  is  merely  an  addition- 
al argument  to  show  that  equity 
does  hot  have  jurisdiction  to  en- 
force the  contract. 

Another  reason  why  equity  does 
not  have  jurisdiction  in  this  case  is 
because  the  contract  involves  the 
service  of  skilled  engineers  in  con- 
ducting coal-mining  operations,  re- 
quiring time  for  its  performance, 
and  courts  of  equity 
do    not    ordinarily  T^aiH^" 
undertake  the  per-  ^eMiKhtT* 
formance    of    con- 
tracts   requiring    the    exercise    of 
mechanical    skill    and    continuous 
oversight.     Martin  v.  South  Blue- 
field  Land  Co.  81  W.  Va.  62,  94  S.  E. 
493;  Grape  Creek  CoiJ  Co.  v.  Spell- 
man,  39  111.  App.  630. 

The  bill  alleges  that  the  A.  L. 
Black  Coal  Company  was  conceived 
and  formed  for  the  purpose  of  .tak- 
ing over  the  property  of  the  Serepi 
Company;  that  the  ofScers  and 
stockholders  of  the  two  companies 
are  made  up  principally  of  the  same 
individuals;  and  that  the  officers  of 
the  A.  L.  Black  Company  had 
knowledge,  at  the  time  they  pur- 
chased the  property  at  the  judicial 
sale,  of  the  existence  of  the  unful- 
filled contract  between  plaintiff  and 
the  Serepi  Company.  It  also  ap- 
pears that  on  the  1st  of  May,  the 
date  of  the  contract  sued  on,  the 
Serepi  Company  was  largely  indebt- 
ed, and  that  certain  vendor's  lien 
suits  had  been  brought  against 
it  and  were  then  pending — one 
brought  by  Darla  Layton  to  enforce 
a  vendor's  lien  on  55  acres  of  coal, 
one  portion  of  defendant's  property, 
and  another  brought  by  the  Cass 
Coal  Company  to  enforce  a  vendor's 
lien  against  both  pieces  of  coal 
property  owned  by  defendant,  and 
later  a  third  vendor's  lien  suit  was 
brought    by    David    H.    Courtney 
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against  It;  that  the  two  fir8t>named 
suits  were  heard  together  on  the 
24th  of  May,  1919,  and  a  sale  or- 
dered of  d^endant's  property  and 
commissioner?  appointed  and  au- 
thorized to  make  sale  thereof;  that 
th^  did  sell  it  to  the  defenduit,  the 
A.  L.  Black  Coal  Company,  at  public 
auction,  it  being  the  highest  bidder, 
at  the  price  of  $70,000,  of  which 
amount  it  paid  in  cash  a  one-third 
part,  and  executed  its  two  purchase- 
money  notes  for  the  residue,  pay- 
able on  January  24,  1920  and  1921, 
respectively ;  and  that  this  sale  was 
confirmed  on  the  10th  day  of  Oc- 
tober, 1919.  The  bill  does  not  allege 
that  these  suits  were  collusive,  nor 
that  there  was  any  fraud  in  procur- 
ing the  sale  to  be  made,  nor  tiiat  the 
A.  L.  Black  Company  purchased  the 
property  with  assets  belonging  to 
the  Serepi  Company.  In  fact,  the 
bill  alleges  that  both  the  Serepi  Coal 
Company  and  the  A.  L.  Black  Com- 
pany are  insolvent  The  contention 
seems  to  be  that,  because  the  new 
company  is  formed  of  the  same 
stockholders  and  directors  that 
formed  the  old  company,  and  pur- 
chased with  knowledge  of  plaintiiTs 
contract,  it  is  mere- 
ly the  successor  to 
the  old  company, 
and  is  bound  to  ful- 
fil its  contract. 
This  can  hardly  be  the  law.  A  cor- 
poration is  liable  only  to  the  extent 
of  its  assets,  and  for  aught  that  ap- 
pears in  the  record  it  took  all  t>ie 
proceeds  from  the  sale  of  the  Serepi 
Company's  property  to  pay  off  the 
debts  against  it.  If  the  sale  was 
fair  and  free  from  fraud,  and  tne^e 
is  no  averment  or  showing  to  the 
contrary,  the  purchaser  would  take 
it  discharged  of  the  debtor's  obliga- 
tions. In  addition  to  the  debts  for 
which  suits  had  been  brought 
against  it,  the  bill  avers  that  trust- 
deed  liens  on  the  Serepi  Compan/s 
property,  aggregating  more  than 
|19,000,  existed  in  favor  of  Dalins- 
ky.  Green,  and  Oppenheimer,  and 
were  created  before  the  date  o£ 
plaintiff's  contract  Furthermore, 
the  bill  alleges  that,  Mithe  €th  of 

IB  A.L.R.— 69. 
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October,  before  the  saJe  of  its  prop- 
erty, the  Serepi  Company  confessed 
judgments  in  favor  of  the  aforesaid 
parties,  severally,  and  one  in  favor 
of  the  Long  Powder  &  Supply  Com- 
pany, aggregating  more  than  $8,500. 
It  is  not  alleged  that  these  debts- 
were  fraudulent,  or  that  the  judg- 
ments were  fraudulently  obtained; 
but,  on  the  contrary,  it  is  alleged 
that  the  Serepi  Company  owed  oth- 
er debts  besides  these,  and  was  in- 
solvent. There  is  no  pretense  that 
any  of  the  stockholders  in  the  new 
company  were  indebted  to  the  old 
company  for  stock  in  it,  at  the  time 
of  the  formation  of  the  new  com- 
pany. On  what  theory,  then,  can 
the  new  company  be  held  liable  for 
the  obligations  of  the  old  one?  Cer- 
tainly not  for  the  simple  reason  that 
it  is  composed  principally  of  the 
same  oflScers  and  stockholdere;  The 
stockholders  of  the  old  company,  if 
they  acted  in  good  faith, — ^and  there 
is  no  averment  that  they  did  not, — 
had  a  right  to  organize  a  new  cor- 
poration to  buy  the  property  of  the 
insolvent  one;  and  when  tiie  new 
company  purchased  at  the  judicial 
sale,  it  took  the  property  free  from 
the  obligation  of  plaintiff's  contract. 
7  Fletcher,  Corp.  §  4988 ;  4  Cook, 
Corp.  §§  460  and  490;  National 
Foundry  &  Pipe  Works  v.  Oconto 
City  Water  Supply  Co.  105  Wis.  49, 
81  N.  W.  125;  Hukle  v.  Atchison, 
T.  &  S.  F.  R.  Co.  71  Kitn.  251,  80 
Pac.  603,  6  Ann.  Cas.  8.^;  Allen  v. 
North  Des  Moines  M.  E.  Church, 
127  Iowa,  96,  69  L.R.A.  255,  109 
Am.  St.  Rep.  306,  102  N.  W.  808,  4 
Ann.  Cas.  257;  Moyer  v.  Ft.  Wayne, 
C.  &  L.  R.  Co.  132  Ind.  88,  31  N.  E. 
567;  and  Equitable  Trust  Co.  v. 
United  Box  Board  &  Paper  Co.  (D. 
C.)  220  Fed.  714. 

The  facts  that  the  sale  of  the 
Serepi  Company's  property  was  an 
involuntary  one,  and  tiiat  no  fraud 
is  alleged  on  the  part  of  the  pur- 
chaser, the  A.  L.  Black  Company, 
render  the  authorities  cited  by  ap- 
pellee's counsel  inapplicable. 

Equity  being  without  jurisdiction 
to  entertain  the  suit,  it  follows  that 
lite  judge  had  no  right  to  grant  the 
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iiljunction,^  which  was  only,  for  the 
purpose  of  compelling  compliance 
with  its  contract  by  the  defendant* 
iuid  likewise  ho  jurisdiction  to  ap- 
point a  receiver  to  take  charge  and 
operate  defendant's  property.  Even 
a  the  court  had  had  jurisdiction  to 
entertain  the  suit,  it  was  improper 
to  appoint  %  receiver  and  invest  him 
With  power  to  mine  the  coal  and  de- 
liver'it  to  v  plaintiff's  order,  not  to 
exceed  the  quantity  provided  by  the 
contract  to  he  delivered  monthly,  in 
advance  of  the  final  hearing  of 
the  case  upon  its  merits.  The  effect 
Was  to  give. final  relief  to  the  plain->' 
tiff-  in  advance  of  the  hearing,  'and 
gave 'it  a  decided  advantage  over 
defendant.  The  status  quo  of  the 
parties  should  be  preserved,  as 
nearly  as  possible,  until  the  final 
hearing  upon  the  merits.  The 
prime  object  of  a  receivership  is  to 
pr^erve  the  subject-matter  until 
the  suit  is  finally  determined. 
Ilainey-  v.  Freeport  Smokeless  Coal 


&  Coking  Co.  -Sa  W.' Va.  424,  52  & 
E.  528 ;  Krohn  v.  Weinberger,  47  W. 
Va.  127,  84  S.  E.  746. 
'  The  decrees  appealed  from  vin 
be  reversed,  the  injunction  dis- 
solved, and  the  cause  remanded, 
with  instructions  to  the  lower  court 
to  discharge  the  receiver  after  he 
has  made  proper  settlement  of  his 
accounts.  . 


VOTE. 

.  The  question  discussed  In  th«  re> 
ported  case,  as  to  the  liability  of  a 
corporation  organised  by  the  stock- 
holders of  an  insolvent  company  for 
the  purpose  of  acquiring  its  property 
«t .  a  judicial  sale,  for  the  liabllitiei 
of  the  old  company,  is  discussed  in  the 
annotation  appended  to  the  case  of 
Skirvin  Operating  Co.  v.  South- 
WESTERN  ELECTRIC  Co.  ante,  1112,  oa 
-''Liability  of  corporation  for  the  dsbti 
of  predecessor,"  . 


/:r   '\:r  ->;,    1;  ;  -.  •■  ■        .    .      ,.:■.,,  ,      .,  .   ;   •      .  \.        .  ,  ...  ':  ,     .     •  ;  _        • 

W,  P.  McALISTER  :     . 

••   ■-'  ;■'■     .  .  •        '       .     ,v.-"    ■  •'  '• 

iAMEi«CAj^  RAILWAY  EXPRESS  toMPA^;  Implead^,'  etc,  Appt 

«v',  ;:''*    "'•-  •■■;  ■■■"   »    ■■■         •■  '         ■  1       .'  .'■."■■       "l 

f\   •     ■'-•■'    ^■^(frth  OaroUna  Supreifte  Court  — Vap  19,  lOSQ. 

;  i"      ' ;'. '     ',,.   ,(179 % c, 5;^, ips s.'i!.  128.)  "    ■        ■         ' 

•Corpclititlons  ^'liaMttty  of  American -ERpbre^  Copnpany  for  debts  of  eon* 
•.' T' stii|iei|t  eiinpanies.  •     '.'..,. 

t,   l^jPhe  American  Railway  Express  Company  is'  not  liable  for  clainu 
Arising  Qut  of  breaches  of.  contracts  by  the  corporations  which  united  in 
forming  it,  which  occurred  prior -to  its  formation. 
■   i^ee  note  on  this  question  beginning  on  page  1112.] 


— ^liaibilf^  for  debts  of  constituent 
companies. 

-  2.  The  rule  with  respect  to  liability 
for  debts  of  the  constituent  members 
iof  a  consolidated  corporation,  where 
there  is  a  merger  or  consolidation  so 
that  the  original  companies  become  ex- 
tinct, has  no  application  where  there  is 
merely  a  sale  of  property  by  one  cor- 
poration to  another. 

[See  7  R.  C.  L.  183.] 

—  when  merger  effected. 

8.  No  merger  or  consolidatioii 


effected  in  the  sale,  by  the  various  ex- 
press companies  doing  business  in  the 
United  States,  of  their  properties  to 
the  American  Express  Company  when 
the  railroads  were  taken  over  by  the 
government  as  a  war  measure. 

—  sale  of  property  —  liability  of  pmr- 

chaser  for  debts. 

4.  Fraud  is  necessary  to  charge  the 
new  corporation  with  the  debts  of  the 
old,  where  one  corporation  transfers  a 
'.portion  jDf  its  proper^  to  aoother,.k!Bt 
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does  not  terminate  its  corporate  exist- 
ence or  cease  to  do  business  under  its 
charter. 

[See  7  R.  C.  L.  183.] 
Express  companies  —  failure  to  settle 

claims  —  liability  for  penalty. 

6.  An  express  company  taking  over 


the  bpisiness  of  another  cutaot  be  ^ 

rectly  charged  with  the  statutory  pen- 
alty for  the  failure  of  the  latter  to  seV 
tie  a  claim  which  accrued  before  it  took 
over  the  property,  but  if  it  is  liable  loir' 
the  debt  growing  out  of  such  failure^ 
the  debt  may  include  the  penalty. 


Appeal  fay  defendant  Ameriean  Railway  Express  Company  from  a  judsf- 

ment  of  the  Superior  Court  for  Robeson  County  (Calvert,  J.)  denying  a 

motion  for  nonsuit  of  an  action  brought  to  recover  damages  for  alleged 

negligent  failure  to  transport  and  deliver  certain  merchandise.    Reversed^ 

Statement  by  Walker,  J.:  of  them,  pay  said  claim  within  three 

Plaintiff  shipped  by  the  Southern     months  after  the  filing  of  the  same« 


Express  Company  a  package  of 
paint  from  Lumberton  to  Hender- 
sonville,  in  this  state,  to  his  own 
order,  and  paid  the. freight  charges 
thereon.  The  paint  was  shipped  on 
March  22,  1918,  and,  not  being  de- 
livered, on  May  2,  1918,  he  filed  a 
written  claim  with  the  Southern  Ex- 
press Company  for  the  negligent 
failure  to  transport  and  deliver  the 
same,  claiming  damages  in  the  sun} 
of  $16  for  the  paint  and  freight 
paid,  and  $50  for  the  penalty.  The 
Southern  Express  Company  was  not 
served  with  process,  and  no  judgr 
ment  was  entered .  against  it.  The 
court  submitted  issues,  to  the  jury, 
which,  with  the  answers  thereto,  are 
as  follows : 

(1)  In  what  sum,  if  any,  is  the 
defendant  Southern  Express  Com- 
pdny  indebted  to  the  plaintiff  on  ac- 
count of  the  loss  of  merchandise  ^ 
alleged  in  the  complaint? 

Answer.  Sixteen  dollars^  with 
interest  from  May  5,  1918.       * 

(2)  In  what  sum,  if  any;  is  the 
defendant  American  Railway  Ex- 
press Company  indebted  to  the 
plaintiff  on  account  of  loss  of  mer- 
chandise, as  alleged  in  the  com- 
plaint? 

Answer.  Sixteen  dollars,  with 
interest  from  May  5,  1918. 

(3)  Did  the  plaintiff  file  claim  in 
writing  with  the  agent  of  the  de- 
fendant   Southern    Express    Com- 

£any  within  the  time  provided  by 
iw,  for  the  sum  of  $16? 
Answer.    Yes;  claim  filed  M^  6, 
1918. 

(4)  Did  tile  defendants,  or  either 


as  provided  by  statute? 
Answer.    No. 

(5)  In  what  sum  is  the  defend- 
ant Southern  Express  Company  ii^ 
debted  to  the  pUintiff  on  account 
of  the  penalty  for  failure  to.  pay 
said  claim  within  the  time  provided 
by  law? 

Answer.  Fifty  dollars  and  inter- 
est from  January  1,  1919. 

(6)  In  what  sum  is  the  American 
Railway  Express  Company  indebted 
to  the  plaintiff  on  account  of  failure 
to  pay  said  claim  within  the  i^e 
provided  by  law? 

.   Answer.    Fifty  dollars  and  inter- 
est from  JanuaiT;  1,  1918.  „♦ 

(7)  Does  the  defendant  Southern 
Express  Company  maii^l^in  a  proc; 
ess  agent,  or  own.  Naniy  property 
within  the  state  ,of  North  CarplinaS 

Answer.  No,  opt  .since  June  3&« 
1918.   •  :rv^'b'\.  •  '         i<<.'.' 

The  plaintiff  introduced  ^denod 
as  to  his  daim  and  rested.     "     ° '' 

The  defendant  introduced'  'an 
agreed  statement  of  the  facts  in  liie 
case  as  follows:  Stipulation  of 
facts  as  to  the  transfer  of  property. 
Southern  Express  Company  to 
American  Railway  Express  Com- 
pany: 

(1)  The  Southern  Express  Com- 
pany is  a  corporation  organized 
under  the  laws  of  the  state  of 
Georgia,  and  conducted  the  princi- 
pal express  business  in  the  south- 
eastern states  for  a  long  number  of 
years. 

(2)  When  the  railroads  were 
taken  over  by  the  United  States  gov- 
ernment, uiideF  proclamation-  of  the 
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President  dated  the  26th  day  of  De- 
cember, 1917,  the  Southern  Express 
Company  and  other  express  com- 
panies doing  business  in  the  United 
States  had  no  contracts  under  which 
they  might  operate.  It  was  stated 
to  them  by  the  Director  General  of 
Railroads  that,  if  they  would 
transfer  to  a  new  company  their 
properties  used  in  the  express  trans- 
portation business,  the  Director 
General  would  make  a  contract  with 
that  new  company  to  conduct  the  ex- 
press transportation  business  of  the 
company,  or,  rather,  roads  under 
government  control. 

(3)  An  agreement  was  reached, 
and  the  tangible  properties  used  by 
the  Southern  Express  Company  and 
the  Adams  Express  Company,  the 
American  Express  Company,  and 
the  Wells  Fargo  &  Companjr's  Ex- 
press, were  transferred  to  the 
American  Railway  Express  Com- 
pany, effective  July  1, 1918. 

(4)  The  American  Railway  Ex- 
press Company  was  incorporated 
under  the  laws  of  the  state  of  Dela- 
ware, with  an  authorized  capital 
stock  of  $40,000,000,  with  an  actual 
capital  stock  of  $33,000,000.  Thir- 
ty million  dollars  of  this  actual  cap- 
ital stock  was  paid  in  by  the  trans- 
fer of  the  tangible  property  of  the 
above-mentioned  old  express  compa- 
nies, upon  the  basis  of  the  cost  of 
those  properties,  less  their  deprecia- 
tion. The  old  companies  did  not 
transfer  money,  notes,  and  accounts, 
nor  did  they  transfer  any  property 
not  used  in  the  express  transporta- 
tion, which  means  that  they  did  not 
transfer  any  of  the  assets  used  in 
the  conduct  of  any  other  business 
than  a  transportation  business. 
They  did  not  convey  any  of  their  in- 
vestments, such  as  stocks,  bonds, 
notes,  and  accounts,  or  real  estate, 
or  other  personal  property  not  used 
in  transportation  business. 

(5)  No  one  of  the  old  companies 
ceased  to  have  corporate  life.  Each 
of  the  old  companies  continued  to 
own  a  part  of  the  properties  which 
it  had  previously  owned,  consisting 
of  moneys,  notes,  and  accounts,  and 
other  property  not.  used  in  the  exi 


press  transportation  business,  and 
in  addition  thereto  those  companies 
owned  the  stock  of  the  American 
Railway  Express  Company,  which 
they  had  acquired  by  the  transfer  of 
their  properties,  which  amounted  in 
the  aggregate  for  the  several  com- 
panies to  $30,000,000,  and  they 
owned  $3,000,000  more  of  that 
stock,  which  they  paid  for  in  cash 
in  order  to  furnish  the  new  com- 
pany with  working  capital. 

(6)  The  Southern  Express  Com- 
pany acquired  about  $1,600,000  of 
the  stock  of  the  American  Railway 
Express  Company  in  the  manner 
above  stated. 

(7)  The  Southern  Express  Com- 
pany continued  to  own  and  now 
owns  certain  real  estate,  stocks,  and 
bonds  not  included  in  tiie  property 
transferred  to  the  American  Rail- 
way Express  Company.  The  Amer- 
ican Railway  Express  Company  did 
not  assume  the  debts  of  any  of  the 
old  companies,  including  the  South- 
em  Express  Company.  The  South- 
em  Express  Company  is  continuing 
its  corporate  existence  with  a  presi- 
dent, treasurer,  a  claim  department, 
counsel,  and  board  of  directors.  Its 
business  is  being  conducted  at  51 
Broad  street.  New  York. 

The  defendant  rested.  The  plain- 
tiff Was  then  permitted  to  oifer  the 
following  evidence: 

R.  E.  Lewis,  being  duly  sworn, 
testified:  "I  am  sheriff  of  Robeson 
county,  and  since  July  1,  1918,  I 
had  an  execution  in  my  hands  is- 
sued against  the  Southern  Express 
Company,  and  was  unable  to  find 
any  property  belongring  to  this  com- 
pany in  my  county." 

By  consent  of  the  defendant,  the 
plaintiff  offered  a  telegram  from 
the  corporation  commission,  stating 
tiiat  it  was  advised  by  the  general 
counsel  for  the  Southern  Express 
Company  that  said  express  com- 
pany had  no  property  within  the 
state  of  North  Carolina  since  June 
30, 1918. 

The  defendant  in  due  time  and 
proper  manner  moved  to  nonsuit, 
and  the  motion  was  denied. 

Judgment  was  entered  upon  the 
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verdict,  and  defendant  American 
Railway  Express  Company  ajv* 
pealed. 

Messrs.  R.  C  Alston  and  McLean, 
Varsar,  McLean,  &  Stacy,  for  appel- 
lant: 

There  was  no  assumption  of  the 
debts  of  the  Southern  Express  Com- 
pany by  the  American  Railway  Ex- 
press Company. 

5  Thomp.  Corp.  2d  ed.  §  6090. 

If  the  transaction  was  not  a  re- 
organization and  was  not  a  merger  or 
consolidation,  it  must  clearly  have  been 
a  sale,  and,  in  order  for  the  plaintiff  to 
hold  the  American  Railway  Express 
Company  liable  on  account  of  this  sale, 
it  must  be  shown  that  the  sale  was  of 
such  a  nature  that  plaintiff  may  follow 
the  property  into  the  hands  of  the  pur- 
chaser, and  subject  it,  at  least,  to  the 
payment  of  his  debt. 

Kentucky  Distilleries  &  Warehouse 
Co.  V.  Webb,  181  Ky.  90,  203  S.  W.  870; 
Evans  v.  Unity  Invest.  Co.  —  Mo.  App. 
— ,  196  S.  W.  49 ;  Moore  v.  Boise  Land 
&  Orchard  Co.  81  Idaho,  S90,  173  Pac 
117;  Cooper  v.  Utah  Ligrht  &  R.  Co.  35 
Utah.  570,  136  Am.  St  Rep.  1075,  102 
Pac  202;  Colorado  Springs  Rapid 
Transit  Co.  v.  Albrecht,  22  Colo.  App. 
201,  123  Pac.  957;  Koch  v.  Speedwell 
Motor  Car  Co.  24  Cal.  App.  123,  140 
Pac.  598,  600;  Atkinson  v.  Western 
Development  Syndicate,  170  Cal.  503, 
150  Pac.  860;  Ezzard  v.  State  Nat, 
Bank,  57  Okla.  371,  157  Pac.  127; 
Union  Coal  Co.  v.  Wooley,  54  Okla.  861, 
—  A.L.R.  — ,  154  Pac.  62;  10  Cyc  308; 
Louisville  &  N.  R.  Co.  v.  Hughes,  134 
Ga.  75,  67  S.  E.  542;  Atlanta,  B.  & 
A.  R.  Co.  V.  Atlantic  Coast  Line  R.  Co. 
138  Ga.  853,  75  S.  E.  468;  Vicksburg 
&  Y.  City  Teleph.  Co.  v.  Citizens' 
Teleph.  Co.  79  Miss.  341,  89  Am.  St. 
Rep.  656,  30  So.  725;  Donnally  v. 
Heamdon,  41  W.  Va.  519,  23  S.  E.  646. 

Messrs.  Johnson  &  Johnson,  for  ap- 
pellee: 

The  consolidation  of  the  five  express 
companies  named  in  the  contract  under 
the  new  name,  American  Railway  Ex- 
press Company,  to  all  intents  and  pur- 
poses, constituted  them  the  same  cor- 
p<5ration  operating  under  a  new  name. 

Friedenwald  v.  Asheville  Tobacco 
Works,  117  N.  C.  555,  28  S.  E.  490; 
National  Bank  t.  HoUingsworth,  135 
N.  C.  575,  47  S.  E.  618;  Cook,  Corp. 
§  673;  Hibernia  Ins.  Co.  v.  St.  Louis. & 
N.  0.  Transa  Co.  4  McCrary,  i^2,  13 
Fed.  516;  Taylor,  Corp.  655;  Beach, 
Priv.  Corp.  §  360;  Andres  v.  Morgan, 


62  Ohio  St  286,  78  Am.  St  Rep.  712, 
66  N.  E.  876;  Broadfoot  v.  Fayette- 
Tille,  124  N.  C.-478,  70  Am.  St  Rep. 
610,  32  S.  E.  804;  Marshall  v.  Western 
North  Carolina  R.  Co.  92  N.  C.  322. 

Walker,  J.,  delivered  the  oi»nion 
of  the  court: 

We  cannot  bring  our  minds  to 
the  conclusion  that  the  defendant  is 
liable  for  the  debts  carpors«i«a»> 
of  the  Southern  Ex-  »-»eV,'S-"4x. 
press  Company  up-  »re«»  oobipmt 
on  the  material  eoBstuaeiit 
facts  of  this  case.  •»'»p»*««»- 
The  cases  which  hold  that  a  new 
corporation  must  pay  the  debts  of 
the  original  one  are  those  where 
there  was  a  reorganization,  consol- 
idation, amalgamation,  or  union, 
and  the  new  company  is  subjected 
to  liability  for  the  debts  and  torts 
of  the  old  company  upon  the  ground 
of  an  implied  assumpsit,  or  of  fraud, 
or  under  the  trust-fund  doctrine,  or 
because,  by  reason  of  the  facts  and 
circumstances, — the  complete  ab- 
sorption of  the  old  company  and  its 
assets,  including  its  franchise,  being 
the  leading  and  controlling  one, — ^it 
is  completely  substituted  in  its 
place  and  thereby  becomes  the  debt- 
or to  its  creditors.  It  would  be 
manifestly  unfair,  unjust,  and  con- 
trary to  equity  that  it  should  thus 
acquire  all  of  the  assets  of  the  other 
corporation,  and  its  franchise  both 
to  be  and  to  do,  leaving  no  one  to  be 
sued  by  its  creditors,  and  no  prop- 
erty to  satisfy  its  debts  and  other 
liabilities,  and  not  itself  become  re- 
sponsible for  such  debts  and  other 
liabilities.  If  it  takes  the  benefit,  it 
must,  as  has  so  often  been  said, 
take  the  burden  which  equitably  at- 
taches with  it. 

But  this  case  bears  no  resem- 
blance to  the  ones  just  stated. 
There  has  been  no  reincorporation, 
reorganization,  consolidation,  merg- 
er, or  anything  else  done.  The 
Southern  Express  Company  is  still 
a  live  and  going  concern.  It  is  ex- 
ercising both  its  franchise  to  be, 
and  to  operate,  and  to  conduct  its 
business,  and  it  is  not  even  inisol- 
vent,  but  has  enormous  assets  apart 
from   the   property   assigned,   for 
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cdih'mensurate  !tod^  adequate  value, 
to  the  Drfawar?  corporation,  which 
us  tile  defendant  here.    It  is  eon- 
&nded  t^at  the  Southern  Express 
Company  has  had  no  process  agent 
in.  the  •  state '  since  Jupe  30,  1918, 
•which   means   nothing   more   than 
tHis^that  the  said  company  retired 
from    thei   express    transportation 
business^  having  sold  its  property 
used  in  that  department  to  the  de- 
fendant for  the  consideration  of  so 
much  stock  of  that  company  of> 
equal  value,  and  that  therefore  it 
required  no  officer  or  agent  to  trans- 
act  that    kind    of    business    upon 
whom  process  could  be  served  un- 
der Revisal,  §  440,  as  it  no  longer 
required  the  employment  of  such 
iflicer  and  agent  in  this  state,  and 
it  does  not  refer  to  a  person  who 
iueta  in  its  behalf  only  for  the  pur- 
pose of   receiving  the  service  of 
process,  as  in  the  case  of  some  oth- 
er, corporations.    It  never  had  any 
such  agent.    It  may  here  be  said 
that  the  Southern  Express  Com- 
pany has  ample  assets  to  pay  the 
claim  of  the  plaintiff,  and  he  may 
still  resort  to  them  for  its  satisfac- 
tioni    We  have  so  far  principally 
discussed  the  facts  of  the  case.   We 
Will  now  turn  to  the  law,  and  refer 
to  a  few  well-settled  principles,  and 
apply  these  facts  to  them.    It  has 
_..  .....:    *         "Jeen  held,  for  in- 

«Jb"!;" V  *'       stance,  that  the  rule 
M»paide#!  which  applies  when 

the'^  is  a  merpfe"  o>* 
consolidation,  so  that  the  original 
company  becomes  extinct,  has  no 
application  when  there  is  merely  a 
sale  of  property  by  one  corporation 
to  another — no  more  than  it  would 
anplv  when  there  is  a  sale  to  an  in- 
dividual. 

"It  seems  that  the  foregoinj?  rule 
is  not  applicable  to  a  bona  fide  sale 
t^  one  corporation  to  another  of  all 
its  properties  for  a  good  considera- 
tion, but  that  in  such  a  case  the 
parchasing  corporation  would  hold 
the  assets  discharged  of  any  obliga- 
tion towards  the  creditors  of  the 
selling  corporation."    10  Cyc  308. 

"Where  there  has  been  neither  a 
omisolidation  nor  a  merger,  but  a 


mere  sale  by  one  corporation  of  its 
property  to  another,  that  sate,  if 
permitted  l^y  the  Constitution  aad 
the  laws  as  not  being  against  pub- 
lic policy  or  otherwise  illegal,  and 
if  made  for  a  valuable  considera- 
tion, in  good  faith,  will  pass  tiie 
property  of  the  selhng  corporation 
to  the  purchasing  corporation,  free 
from  claims  of  mere  simple  con- 
tract creditors.  In  dvery  such  case 
the  same  rule  obtains  as  obtains  in 
the  case  of  a  sale  by  an  individual  to 
another  individual."  Vicksburg  & 
Y.  Cify  Teleph.  Co.  v.  Citizens' 
Teleph.  Co.  79  Miss.  341,  89  Am. 
St.  Rep.  666,  SO  So.  726. 

"If  one  corporation  purdiases 
the  property  of  another,  it  is  not  liJ 
able  to  the  other's  creditors  for  its 
debts."  Kentucky  Distilleries  & 
Warehouse  Co.  v.  Webb,  181  Ky.  90, 
203  S.  W.  870. 

"As  a  general  rule,  the  mere  pur- 
chase of  the  assets  and  franchises 
of  one  corporation  by  another  will 
not  imply  a  promise  on  the  part  of 
the  new  to  pay  or  satisfy  the  debts 
and  obligations  of  the  old."  6 
Thomp.  Corp.  2d  ed.  §  6090. 

"A  bona  fide  purchaser  of  the 
assets  of  a  corporation  is  not,  nor 
is  the  property  conveyed,  liable  for 
its  debts,  except  such  as  are  con- 
tracted or  incurred  in  the  operation, 
use,  or  enjoyment  of  its  franchise, 
in  the  absence  of  an  agreement  to 
that  effect,  unless  the  purchaser  is  a 
reorganization  of  the  vendor,  or  un- 
less, by  merger  or  otherwise,  the 
one  is  a  continuation  of  the  other." 
Moore  v.  Boise  Land  &  Orchard  Co. 
31  Idaho,  890,  173  Pac.  117. 

It  ia  held  in'  Evans  v.  Unity 
Invest.  Co.  —  Mo.  App.  — ,  196  S. 
W.  49,  that,  where  there  is  ho  in- 
tent to  defraud  creditors,  "the  mere 
transfer  of  the  assets  of  a  corpora- 
tion, even  in  a  failing  condition,  to 
another  corporation,  does  not  ipso 
facto  render  the  latter  liable  for  the 
former's  debts.  The  transfer  was 
not  made  without  consideration  to 
the  old  company,  neither  was  it 
made  in  order  to  defraud  its  cred- 
itors, but  in  order  that  they  might 
be  paid." 
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'  ''Where. one  corporation  conveys 
its  property  to  another,  this  alone 
does  not  destroy  the  corporate  ex- 
istence of  the  grantor,  or  constitute 
a  merger  of  the  two  corporations." 
Louisville  &  N.  R.  Co.  V.  HugheSr 
134  Ga.  75,  67  S.  E.  542. 
■  "When  a  new  corporation,  with 
different  stockholders,  is  formed,  it 
cannot  be  sued  by  the  creditors,  or 
be  held  liable  for  the  debts  of  the 
old  corporation,  except  upon  some 
special  ground,  such  as  having  re- 
ceived the  assets  of  the  old  corpora- 
tion without  giving  value  therefor." 
Donnally  v.  Heamdon,^  41  W.  Va. 
619,  23  S.  E.  646. 

There  has  been  no  merger,  or  con- 
solidation, of  the  Southern  Express- 
Company  by  the  defendant,  as  they 
both  imply  an  extinction  of  the  old 
eorppration^  which  is  not  the  fact  in 
this  '.cagie,  as  the  former  is  much 
alive,  and  an  activity  going  con- 
cern, with  its  franchise  and  a  large 
pert,  if  not  the  largest  part,  of  its 
property,  retained.  The  defendant's 
stockholders  are  altogether  dif-. 
ferent  from  those  of  the  Southern 
Express  Company,  they  be'ng  the 
four  express  companies,  while  the 
stockholders  of  the  others  are  in- 
dividuals, none  of  the  stockholders 
of  the  four  companies  being  a  stock- 
holder -  in  the  defendant  company. 
So  that  the  formation  of  the  Amer- 
ican Railway  Express  Company 
lacks  certain  elements  which  are  es- 
sential in  order  to  charge  it  with 
the  antecedent  debts  or  torts  of  the 
other  companies. 

We  may  as  well,  at  this  point, 
advert  to  the  object  contemplated 
and  to  be  attained  in  the  formation 
of  the  American  Railway  Express 
Company.  The  United  States  gov- 
ernment had  taken  possession  of  the 
railroads  of  this  country  for  the 
purpose  of  more  effectively  pros- 
ecuting the  war  against  dermany 
and  her  allies.  At  the  time  this  was 
done,  the  express  companies  had 
contracts  with  the  railroad  com- 
panies for  the  transportation  of 
goods  over  tiieir  lines  in  the  general 
conduct  of  the  express  business. 
These  contracts  were  virtually  aai 


nulled  by  the  actitm  of  the  govexn^ 
ment  in  respect  to  the  ..railroads^ 
and,  in  order  to  restore  this  trafficq; 
negotiations  between  the  two  par- 
ties, the  express  companies  and  the 
government,  were  entered  upon  for 
this  purpose.  It  was  suggested  by 
Mr.  McAdoo,  Director  General  of 
Railroads,  that,  for  convenience  in 
the  transaction  of  the  express 
transportation  business,  it  would  be 
best  to  form  a  new  corporation,-  to 
which  the  express  COdipanies  should 
convey  all  their  property  us^d  id 
their  transportation  business,  and 
each  of  them  receive^  in  considiera- 
tion  thereof,  so  mu<di  of  the  stock 
of  the  new  -company .  as :  would'  be 
equal,  at  its  par  vahie;  to  the  value 
of  the  property  sold  by  it  to  the  said 
company.  This  suggestion  was  at 
once  accepted  and  carried  out  The 
company  was  incorporated  tinder 
the  laws  of  Delaware,  and  the  trans, 
fer  and  issue  of  stock  were  mi&de 
accordingly.  The  government  want- 
ed to  buy  the  property,  as  it  was 
exactly  suited  to  its  purpose,  and  in 
the  situation  thus  confronting  them 
the  express  companies  were  anxious 
to  sell,  as  they,  of  course,  would 
otherwise  have  no  use  for  the  prop- 
erty, and,  besides,  without  such  an 
adjustment,  it  would  become  great- 
ly depreciated  in  value,  as  there  was 
no  chance  of  restoring  the  status 
'  quo  ante  bellum,  or  any  hope  of  re- 
placing the  old  system  with  any 
system  of  transportation  of  similar 
usefulness  and  efficiency.  So,  both 
parties  being  accommodated  in 
their  wishes  and  purposes,  the 
Director  General's  suggestion  was 
adopted.  The  great  advantage  such 
an  arrangement  would  be  to  the 
government  in  coping  with  the  im- 
mensely increased  traffic  during  the 
war  period  was  an  additional  con- 
sideration in  bringing  about  the 
agreement.  There  was  absolutely 
no  fraudulent  purpose,  because 
fraud  could  not  possibly  be  pred- 
icated of  such  a  transaction,  but,  on  . 
the  contrary,  it  was  based  upon  a 
good  and  valuable  consideration, 
tile  stock  of  the  company  presum- 
ably being  at  its  par  value,  and  it 
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was  undeiiaid  with  the  highest  and 
most  patriotic  motive,  to  better  pre- 
pare the  government  for  meeting 
and  overcoming  its  adversaries. 
So  that  this  takes  from  the  arrange- 
ment every  element  which  would 
expose  it  to  successful  attack.  It 
was  nothing  but  a  sale  of  part  of  its 
property  by  each  of  the  four  ex- 
press companies.  There  was  no 
semblance  of  merger,  consolidation, 
reincorporation,  or  anything  else 
whidi  required  the  surrender  of  its 
franchise  on  the  part  of  any  one  of 
the  express  companies  and  its  ex- 
tinction as  a  corporation.  The 
Southern  Express  Company  did  not, 
and  could  not,  act  in  dual  capacities, 
— ^that  is,  sell  its  franchises  and  at 
the  same  time  retain  them, — nor 
could  it  maintain  its  separate  corpo- 
rate existence  as  a  going  concern, 
and  at  the  same  time  part  with  it  by 
becoming  merged  or  consolidated 
with  the  other  companies  into  the 
defendant  company.  The  two  posi- 
tions are  inconsistent  with  each 
otiier,  as  a  merger  or  consolidation 
presupnoses  the  surrender  of  its 
franchise,  or  right  to  be.  and  not 
that  it  still  exists  and  continues  to 
operate,  as  it  does 
7iKit"d.'"*"*'  upon  the  f'»cts  be- 
fore us.  There  has 
been,  therefore,  as  we  have  before 
said,  no  merprer  or  consolidation, 
but  simply  a  sale  of  nronerty,  which 
carries  with  it  no  liability  for  the 
debts  of  the  seller. 

In  this  case  the  defenfJant  is  not 
the  owner  "f  the  franchise  of  the 
Southern  Express  Company,  but 
has  merely  nurchased  some  of  its 
property,  which  it  is  now  usin<r  in 
its  business,  not  under  the  franchise 
of  the  old  company,  but  under  its 
own,  as  a  corporation  of  Delaware, 
organized  under  a  charter  granted 
by  that  state  to  it.  This  is  il- 
lustrated by  the  case  of  Seaboai*d 
Air-Line  R.  Co.  v.  Leader,  115  Ga. 
702,  42  S.  E.  38,  where  it  was  held 
that,  in  order  to  render  a  railroad 
company  liable  on  the  contracts  of, 
or  for  torts  committed  by,  its  pred- 
ecessor in  titie,  it  must  apnear  that 
it  had  assumed  the  liability  of  its 


predecessor,  or  that  the  law  charged 
it  with  such  liability.  The  court 
further  held  that,  under  Georgia 
Civil  Code  1895,  §  1868,  providing 
tiiat  any  corporation  in  the  state  op- 
erating the  franchise  of  anotiier 
corporation  is  subject  to  its  bur- 
dens, and  can  be  sued  when  and 
where  and  for  like  causes  for  which 
suits  could  have  been  maintained 
against  such  other  corporation  were 
it  in  possession  of  the  franchise  so 
acquired,  there  is  nothing  which 
renders  a  corporation  purchasing' 
the  line  of  railway  of  another  cor- 
poration liable,  either  on  its  con- 
tracts or  for  its  torts. 

That  a  railway  company  is  op- 
erating a  railway  which  formerly 
belonged  to  another  company  does 
not  r«nder  the  company  so  in  ik)S- 
session  liable  for  damages  growing 
out  of  a  breach  of  contract  which 
had  been  entered  into  by  the  other 
company.  It  will  be  seen,  therefore, 
that  the  defendant  was  acquitted  in 
that  case,  of  any  liability,  even  un- 
der the  statute  mentioned,  which  is 
very  broadly  worded,  and  upon  the 
ground  that  there  was  no  surrender 
of  its  charter,  but  only  a  simple  sale 
of  its  property.  That  case  is  a 
direct  authority  for  the  defendant's 
position  that  there  is  no  liability 
here.  The  facts  of  the  two  cases  are 
substantially  the  same,  as  the  plain- 
tiff sued  in  the  Georgia  case  for  the 
loss  of  goods  valued  at  $29.50.  He 
was  successful  in  the  justice's  court 
and  in  the  superior  court,  the  judg- 
ment being  reversed  in  the  supreme 
court,  and  for  the  reason  that  the 
transaction  was  a  sale  of  the  Geor- 
gia &  Alabama  Railway,  but  not  of 
its  franchise,  to  the  Seaboard  Air- 
Line  Railway  Company.  The  court 
said,  in  concluding:  "Nothing  in 
that  decision  [Alabama  G.  S.  R.  Co. 
V.  Fulghum,  87  Ga.  263,  13  S.  E. 
649],  or  in  the  section  of  the  Code 
construed  in  the  light  of  that  deci- 
sion, would  render  a  railroad  com- 
pany which  purchased  the  line  of 
another  company  liable  for  the 
breach  of  a  contract  of  its  predeces- 
sor in  title,  or  for  damages  growing; 
out  of  a  tort  committed  by  it,  ih  the 
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absence  of  an  agreement  on  its  part 
to  pay  such  claims  against  its  pred- 
ecessor  in  title." 

A  simple  perusal  of  the  opinion 
in  the  Leader  Case  will  reveal  how 
closely  the  facts  of  that  case  and 
this  one  are  allied,  and,  if  there  is 
any  difference,  it  is  entirely  favor- 
able to  the  defendant  in  this  case. 
The  'distinction  between  a  merger 
and  a  sale  is  clearly  shown  in  At- 
lanta, B.  &  A.  R.  Co.  V.  Atlantic 
Coast  Line  R.  Co.  138  Ga.  853,  75 
S.  E.  468,  and  there  a  merger  or 
consolidation  is  thus  defined: 
"Where  two  corporations  effect  a 
consolidation  [or  merger],  and  one 
.of  them  goes  entirely  out  of  exist- 
ence, and  no  arrangements  are 
made  respecting  its  liabilities,  the 
resulting  consolidated  [or  merged], 
corporation  will,  as  a  general  rule, 
be  entitled  to  all  the  property  and 
answerable  for  all  the  liabilities  of 
the  corporation  thus  absorbed." 

But,  says  the  court  in  that  case, 
where  a  railroad  company  sells  its 
property,  the  buyer  is  not  respon- 
sible for  more  than  the  purchase 
money.    Page  357  of  138  Ga. 

To  the  same  effect  is  the  case  of 
Pennison  v.  Chicago,  M.  &  St.  P.  R. 
Co.  93  Wis.  844,  67  N.  W.  702, 
where  it  was  held:  "In  an  action 
against  a  railroad  company  a  com- 
plaint alleging  that  defendant  'pur- 
chased and  had  assigned  to  itself 
the  railroad,  franchises,  immuni- 
ties, stocks,  bonds,  and  all  property 
and  appurtenances'  of  another  com- 
pany, shows  merely  a  succession, 
and  not  a  consolidation  such  as 
would  render  defendant  responsible 
for  a  tort  preA^ously  committed  by 
its  vendor.  A  railroad  company's 
franchise  to  be  a  corporation  is  en- 
tirety distinct  from  ite  franchises  to 
construct  and  operate  its  road,  and 
is  not  the  subject  of  sale  or  transfer 
unless  by  virtue  of  some  positive 
statutory  provision." 

The  court,  in  the  course  of  its 
opinion,  said:  "Cases  cited  declar- 
ing, and  illustrating  the  effect  of 
consolidation  in  respect  to  the  debts 
and  liabilities  of  the  companies  of 
whidi  the  consolidated  company  is 


composed  are  not  material  to  tiie 
present  inquiry.  The  complaint 
shows  simply  that  what  is  called  in 
some  of  the  books  a  'succession'  has 
taken  place,  and  that  the  property 
.  .  .  of  a  corporation  has  been 
purchased  at  private  sale,  which 
differs  from  a  consolidation  in  this 
respect:  That  the  purchaser  thus 
acquiring  the  property  ...  of 
the  selling  corporation  does  not  be- 
come responsible  for  its  liabilities 
already  accrued.  This  is  quite  well 
settled,  and  we  have  not  been  re- 
ferred to  any  well-considered  case  to 
the  contrary" — citing  for  this  posi- 
tion Taylor,  Priv.  Corp.  §  415; 
Wright  v.  Milwaukee  &  St.  P.  R.  Co. 
25  Wis.  46,  and  other  cases. 

Referring  to  the  Wtight  Case,  su- 
pra, it  said:  "The  allegations 
relied  on  to  charge  the  defendant 
company  were,  in  substance,  the 
same  as  in  the  present  case,  and  ex- 
tended there,  as  here,  to  a  sale  of 
the  franchises ;  but  it  was  held  that 
this  averment  should  be  interpreted 
as  extending  only  to  the  franchise 
of  operating  the  road  sold,  and 
Paine,  J.,  states  tersely  that  'the 
distinction  between  the  franchise  of 
constructing  and  operating  a  rail- 
road, and  the  franchise  of  being  a 
corporation  and  of  contracting,  su- 
ing, and  being  sued  as  such,  is  well 
established,'  and  that  upon  such  al- 
legations it  was  only  the  former 
that  passed  to  the  purchaser.  In 
the  absence  of  a  contract  or  of  a 
statute  imposing  the  liability  con- 
tended for,  it  does  not  exist." 

The  law  with  reference  to  the 
liability  of  one  corporation  for  the 
debts  and  torts  of  another,  when 
there  has  been  merger  or  consolida- 
tion, under  a  purchase  of  its  fran- 
chise of  both  kinds,  and  also  its 
property  or  assets,  and  its  nonliabil- 
ity for  such  debts  and  torts  when 
there  is  only  a  sale,  is  fully  consid- 
ered and  the  authorities  cited,  in  a 
note  to  Atlantic  &  B.  R.  Co.  v.  John- 
son, 11  L.R.A.(N.S.)  1119. 

"Where  a  corporation  transfers 
all  its  assets  to  another  corporation 
and  does  not  agree  to  assume  the 
liabilities  of  the  selling  corporation,' 
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and  both  oorporations  maintuii  a 
separate  existence,  then,  in  the  ab- 
sence of  fraud,  the  purchasing  cor- 
poration will  not  be  answerable  for 
any  debts  of  the  selling  corpora^ 
tioff."    10  Cyc.  1268. 

The  transfer  of  some  of  its  prop- 
erty by  the  old  company  did  not 
close  its  business,  nor  destroy  its 
identity,  or  its  corporate  existence, 
but  it  continued  to  do  business  un- 
der its  charter,  and  there  was  no 
fraud  in  the  transaction;  it  being 
necessary  under  the  circumstances, 

.     ,  to   show   fraud   in 

;S?Iiik'i.rmr.»  order  to  charge  the 
Sebtil"'*'  '"  '*®''  company  with 
the  payment  of  the 
old  company's  debts  and  liabilities. 
Metropolitan  Kat.  Bank  v.  Claggett, 
141  U.  S.  620,  35  L.  ed.  841. 12  Sup. 
Ct.  Rep.  60 ;  Goldmark  v.  Magnolia 
Metal  Co.  44  App.  Div.  85,  60  N.  Y. 
Supp.  425. 

After  this  review  of  the  author- 
ities, it  will  not  be  useless  repetition 
to  restate  the  fact  that  the  sale  in 
this  case  extended  to  only  a  part  of 
the  property  of  the  Southern  Ex- 
press Company,  and  that  its  pri- 
mary franchise  was  not  included  in 
the  sale. 

While  we  decide  with  the  defend- 
ant, we  do  not  agree  with  its  view 
that  the  plaintiff  is  seeking  to  im- 
pose directly  upon  the  defendant  the 
penalty  of  our  statute  mentioned  in 
the  complaint.  It  only  seeks  to  re- 
cover the  penalty,  if  entitled  to  it, 
as  a  part  of  the  debt  or  liability  of 


the  Southern  Express  CcHnpany  to 
him.  He  could  not  recover  the  $60 
simply  as  a  penally  imposed  on  the 
defendant  by  the  state  for  its  de- 
linquency, because  it  was  not  in  the 
possession  of  the  Southern  Express 
Company's  property  when  the  pen- 
ally accrued,  but,  if  defmdant  were 
at  all  indebted  to 
plaintiff,  the.  liabil-  fiSl^^SS;, 

ity      would      mclude    to   •ettle  el«l»» 

the    penalty    as    a  ^ilSalV^ 
part  of  the  sum  due 
the  plaintiff  from  the  Southern  Ehc- 
press  Company. 

The  court  erred  in  its  instruc- 
tions upon  the  issues,  and  in  refus- 
ing a  nonsuit.  The  opinion  will  be. 
certified,  with  directions  to  reverse 
the  judgment  and  diflmiss  the  ac- 
tion. 


VOTE. 

The  liability  of  a  corporation  for  <3m 
debts  of  its  predecessor  is  discussed 
in  the  annotation  appended  to  the 
case  of  Skibvin  Opbkating  Co.  t. 
SoUTHWESTEaui  ELBCTRic  Co.  (reported 
herewith)  post,  1112.  It  shoald  be 
noted  that  a  conclusion  opposed  to 
that  in  McAusteb  v.  American  R.  Exp. 
Co.  (reported  herewith)  ante,  1090, 
has  been  reached  by  the  Kentucky 
court  of  appeals  in  i^erican  R.  Exp. 
Co.  V.  Cora.  (1920)  190  Ky.  636,  228  S. 
W.  433,  which  has  been  carried  to  the 
Supreme  Court  of  the  United  States. 


FRANCIS  SHERWOOD  MALE,  Trustee,  etc.,  Appt, 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY,  Bespt. 

JTew  Torle  Court  of  jlppeaU  —  Dmoeniber  10,  1920. 
(230  N.  Y.  158,  129  N.  E.  458.) 

Corporation  —  purchase  of  other  corporation  —  liability  for  debts. 

1.  The  mere  fact  that  one  railroad  company  acquires  the  property  of 
another  by  foreclosure  of  its  first-mortgage  bonds  does  not  render  it  liable 
to  the  creditors  or  stockholders  of  the  latter. 

[See  note  €n  thi*  question  heginning  on  v<iQ9  11]2.'\  t 
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Plefedinir  "—  complaint  —  emclusioib 

2.  Allegations  of  a  complaint  stating 
mere  condusions,  or  declarations,  or 
admissions  in  regard  to  facts  will  not 
be  considered. 

[See  21  R.  C.  L.  441,  608.] 

Bonds  —  liability  of  operating  road 
for  railroad  bonds. 

8.  The  mere  facts  that  a  railroad  was 
built,  equipped,  and  operated  under  con- 
trol of  anotiier  road,  and  that  the  latter 
owned  a  majority  of  the  stock  of  the 
former,  do  not  make  the  holders  of  the 
bonds  of  the  former,  the  proceeds  of 
which  were  used  to  finance  the  opera- 
tion, and  were  not  diverted  to  the  use 
of  the  latter,  creditors,  either  legally  or 
equitably  of  the  latter. 

Corporation  —  consolidation  —  hold- 
ing majority  stock. 

4.  No  consolidation  of  two  railroad 
companies  is  effected  by  the  fact  that 
one  holds  a  large  majority  of  the  stock 
of  the  other. 

[See  7  R.  C.  L.  167.] 

Bonds  —  release  of  guaranty. 

5.  No  purchase  from  or  agreement 
with  the  holder  of  first-mortgage  bonds 
of  a  railroad  company,  which  had  been 
held  as  security  for  a  guaranty  by  an- 
other corporation  of  other  bonds  of  the 
road,  and  subsequently  sold,  would  re- 
lease such  other  company  from  its  lia- 
bility on  its  guaranty  to  holders  of 
such  other  bonds. 


Pledge  —  8«le  of  cDlIatend  -^  Va!tmf 
of  vendor. 

6.  A  railroad  company  holding  first- 
mortgage  bonds  of  another  railroad 
company  as  collateral  for  its  guaranty 
of  other  bonds  of  such  company  is  nc^ 
liable  upon  the  bonds  held  as  col- 
lateral when  they  are  sold  and  passed 
into  the  hands  of  third  persons. 
Mortgage    —    foreclosure    —    inade» 

quacy  of  price  —  effect  in  collateral 
proceeding. 

7.  In  the  absence  of  fraud  or  coii- 
spiracy  a  large  discrepancy  "jetween  the 
value  of  a  railroad  and  the  price  at 
which  it  was  sold  in  a  proceeding  to 
foreclose  first-mortgage  bonds  thereon 
is  immatorial,  in  a  collateral  proceeding 
to  hold  the  purchaser  liable  upon  other 
securities  of  the  mortgagor. 
Corporation  —  reorganization  —  can- 
celation of  debts. 

8.  No  reorganization  of  a  corpora- 
tion can  be  effected  which  will  transfisr 
to  the  stockholders  of  the  old  corpora- 
tion the  stock  of  the  new.  one,  unbur- 
dened by  the  debts  of  the  old  on&  - 

[See  7  R.  C.  I^;  157,  181.1' 
—  acquisition  of  ptoperty  —  liability 
for  debts. 

9.  A  corporation  which  acquires  the 
property  of  anotiier  by  foreclosure  of  a 
first  mortgage  upon  it  does  not,  a^ 
though  it  holds  a  majority  of  the  stock 
of  the  mortgagor,  become  liable  for  the 
outstanding  debts  of  the  mortgagor.  . 

[See  7  R.  C.  L.  183.]         ,     . 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special 
Term,  Part  III.,  for  Nev?  York  County  (Hotchkiss,  J.),  sustaining  a  de- 
murrer to  and  dismissing  the  amended  complaint  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  certain  income  bonds.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Wood,  Cooke,  &  Seitz,  for  Goss  &  Co.v,  Goss,  147  App.  Div.  702, 
appellant': 

The  old  Atchison  made  itself  liable 
for  the  principal  and  interest  of  the 
income  bonds,  and  the  respondent,  un- 
der the  reorganization,  succeeded  to 
that  liability. 

Quaid  V.  Ratkowsky,  183  App.  Div. 
433, 170  N.  Y.  Supp.  812;  Westinghouse 
Electric  &  Mfg.  Co,  v.  Allis-Chalmers 
Co.  100  C.  C.  A.  408,  176  Fed.  863; 
Southern  P.  Terminal  Co.  v.  Interstate 
Conunerce  Commission,  219  U.  S.  623, 
66  L.  ed.  319,  81  Sup.  Ct.  Rep.  279; 
Searchlight  Horn  Co.  v.  American 
Graphophone  Co.  240  Fed.  745;  C.  S. 


132  N.  Y.  Supp.  76,  affirmed  in  207  N. 
Y.  742,  101  N.  E.  1099;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N. 
O.  R.  Co.  110  U.  S.  667,  28  L.  ed. 
291,  4  Sup.  Ct  Rep.  185;  Bartlett 
V.  Drew,  57  N.  Y.  587;  Kurd  v. 
New  York  &  C.  Steam  Laundry  Co.  167 
N.  Y.  95,  60  N.  E.  827;  Hazard  v. 
Wight  201  N.  Y.  899,  94  N.  E.  856; 
Jackson  v.  Ludeling,  21  Wall.  616,  22 
L.  ed.  492;  Farmers'  Loan  &  T.  Co.  v. 
New  York  &  N.  R.  Co.  150  N.  Y.  429, 
84  L.R.A.  76,  65  Am.  St  Rep.  689,  44 
N.  E.  1043;  Chicago,  M.  &  St  P.  R. 
Co.  v.  Third  Nat  Bank,  184  U.  S.  276, 
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88  L.  ed.  900,  10  Sup.  Ct.  Rep.  550; 
Kansas  City  S.  R.  Co.  v.  Guardian  Trust 
Co.  240  U.  S.  166,  60  L.  ed.  579,  36 
Sup.  Ct  Rep.  334. 

Irrespective  of  the  old  Atchison's  lia^ 
bi]ity,  the  unsecured  creditors  of  the 
Atlantic  Company  were  entitled  to  par- 
ticipate in  the  reorganization,  and  the 
new  corporation  is  liable  for  the  claims 
of  such  of  those  creditors  as  were 
igfnored  in  that  proceeding. 

Kansas  City  S.  R.  Co.  v.  Guardian 
Trust  Co.  supra;  Louisville  Trust  Cc. 
V.  Louisville,  N.  A.  &  C.  R.  Co.  174  U. 
8.  674,  43  L.  ed.  1180,  19  Sup.  Ct.  Rep. 
827;  Central  Improv.  Co.  v.  Cambria 
Steel  Co.  127  C.  C.  A.  184.  210  Fed. 
696,  120  C.  C.  A.  121,  201  Fed.  811. 

The  judicial  sale  through  which  re- 
spondent obtained  possession  of  the 
western  division  was  a  nullity;  and 
that  property  is  subject  to  levy  and  sale 
for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover  against  the 
Atlantic  Company  upon  the  bonds  in 
suit. 

National  Tradesmen's  Bank  v.  Wet- 
more,  124  N.  Y.  241,  26  N.  E.  648; 
Patchen  v.  Rofkar,  52  App.  Div.  367, 
65  N.  Y.  Supp.  122;  Northern  P.  R.  Co. 
7.  Boyd,  228  U.  S.  482,  57  L.  ed.  931, 
33  Sup.  Ct.  Rep.  554;  Acer  v.  Hotchkiss, 
97  N.  Y.  395;  Arnold  v.  Green,  116  N. 
Y.  572,  23  N.  E.  1;  Dunlop  v.  James, 
174  N.  Y.  416,  67  N.  E.  60;  Schmitt  v. 
Henneberry,  48  111.  App.  322;  Budd  v. 
Oliver,  148  Pa.  194,  23  Atl.  1105. 

Mr.  S.  T.  Bledsoe,  with  Mr.  A.  S.  H. 
Bristow,  for  respondent: 

The  old  Atchison  was  not  liable  up- 
on the  ground  that  the  bonds  were  is- 
sued for  its  exclusive  use  and  benefit. 

Briggs  v.  Partridge,  64  N.  Y.  357, 
21  Am.  Ren,  617;  Schaefer  v.  Henk'sl, 
75  N,  Y.  378;  Henricus  v.  Englert,  137 
N.  Y.  488,  33  N.  E.  550;  Case  v.  Case, 
203  N.  Y.  263,  96  N.  E.  440,  Ann.  Cas. 
1913B,  311;  Farrar  v.  Lee,  10  App.  Div. 
130,  41  N.  Y.  Supp.  672;  Stone  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  202  N.  Y.  352, 
35  L.R.A.(N.S.)  770,  95  N.  E.  816; 
Pullman's  Palace  Car  Co.  v.  Missouri  P. 
R.  Co.  115  U.  S.  587,  29  L.  eJ.  499,  6 
Sup.  Ct.  Rep.  194;  Pennsylvania  R.  Co. 
V.  Jones,  155  U.  S.  333,  39  L,  ed.  176, 
15  Sup.  Ct.  Rep.  136;  Peterson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  205  U.  S.  364, 
51  L.  ed.  841.  27  Sup.  Ct.  Rep.  613; 
Senior  v.  New  York  City  R.  Co.  Ill 
App.  Div.  89,  97  N.  Y.  Supp.  645,  af- 
firmed without  opinion  in  187  N.  Y.  559, 
80  N.  E.  1120. 

The  sale  under  foreclosure  of  the 
Atlantic  Company's  property  was  not 


void  as  against  the  income  bondholden; 
and  defendant  acquired  the  property  so 
sold  free  from  the  claims  of  sudi  bond- 
holders. 

People  V.  O'Brien,  209  N.  Y.  866,  103 
N.  E.  710;  Knowles  v.  New  York,  176 
N.  Y.  430,  68  N.  E.  860;  Riddle  v.  Bank 
of  Montreal,  145  App.  Div.  207,  ISO  N. 
Y.  Supp.  15;  Fogg  v.  Blair,  139  U.  S. 
118,  35  L.  ed.  104,  11  Sup.  Ct  Rep.  476; 
Kent  V.  Lake  Superior  Ship  Canal  R. 
&  Iron  Co.  144  U.  S.  91,  36  L.  ed.  358, 
12  Sup.  Ct  Rep.  615;  Ward  v.  South- 
field,  102  N,  Y.  287,  6  N.  E.  660;  Smith 
V.  Nelson,  62  N.  Y.  286;  Ross  v.  Wood, 
70  N.  Y.  10;  Colorado  &  S.  R.  Co.  v. 
Blair,  214  N,  Y.  497,  108  N.  E.  840, 
Ann.  Cas.  1916D,  1177;  Richter  v. 
Jerome,  123  U.  S.  233,  81  L.  ed.  132,  8 
Sup.  Ct.  Rep.  106. 

Plaintiff  is  not  entitled  to  bring  this 
action  upon  the  theory  of  reaching  equi- 
table assets,  because  he  has  not  ex- 
hausted his  remedy  at  law,  by  means  of 
a  judgment  and  execution  thereon  re- 
turned unsatisfied,  as  ag.ainst  the  At- 
lantic &  Pacific  Company. 

Adee  v.  Bigler,  81  N.  Y,  349;  Harvey 
V.  Brisbin,  143  N.  Y.  151,  38  N.  E.  108; 
Trotter  v.  Lisman,  199  N.  Y.  497,  92 
N.  E.  1052;  National  Tradesmen's  Bank 
V.  Wetmore,  124  N.  Y.  241,  26  N.  E. 
548;  Trotter  v.  Lisman,  209  N.  Y.  174, 
102  N.  E.  575;  Kraemer  v.  Williams, 
131  App.  Div.  236, 115  N.  Y.  Supp.  721; 
Dittmar  v.  Gould,  60  App.  Div.  94,  69 
N.  Y.  Supp.  708. 

Bondholders  must  show  that  the  trus- 
tee has  refused  or  neglected  to  bring 
suit,  in  order  to  entitle  the  bondholders 
to  maintain  the  same  in  their  own 
name. 

Western  R.  Co.  v.  Nolan,  48  N.  Y. 
513;  O'Beirne  v.  Allegheny  &  K.  R.  Co. 
151  N.  Y.  372,  45  N.  E.  873;  Belden  v. 
Burke,  72  Hun,  51,  26  N.  Y.  Supp.  601 ; 
Van  Benthuysen  v.  Central  N.  E.  &  W. 
R.  Co.  45  N.  Y.  S.  R.  16,  17  N.  Y.  Supp. 
709;  Davies  v.  New  York  Concert  Go. 
41  Hun,  492;  Weetjen  v.  Vibbard,  5 
Hun,  265;  Morgan  v.  Kansas  P.  R.  Co. 
21  Blatchf.  134,  15  Fed.  55;  General 
Electric  Co.  v.  La  Grand  Edison  Elec- 
tric Co.  31  C.  C.  A.  118,  59  U.  S.  App. 
473,  87  Fed,  590;  Needham  v.  Wilson, 
47  Fed.  97;  Consolidated  Water  Co.  v. 
San  Diego,  89  Fed,  272. 

Andrews,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  owns  $120,000  of 
the  income  bonds  of  t^e  Atlantic  & 
Pacific  Railroad  Company.  Be- 
cause of  certain  facts  alleged  in  his 
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amended  complaint  he  claims  that 
the  defendant  is  liable  for  this  sum. 
A  demurrer  was  interposed  to  this 
complaint  and  sustained.  The 
question  before  us  is  whether  such 
action  was  right. 

At  the  outset  it  should  be  noticed 
that  certain  allesrations  of  the  com- 
plaint need  not  be  considered.  They 
either  state  conclusions  of  law,  or 
are  immaterial  in  that,  instead  of 
pu>mM*m-  pleading  the  facts, 

complaint-  they     State     what 

«o>«i..ioa.  someone  said  or  ad- 

mitted in  regard  to  them.  Apart 
from  them,  however,  it  appears  that 
the  Atlantic  &  Pacific  Railroad 
Company  was  authorized  to  build  a 
railroad  from  Springfield,  Missouri, 
to  the  Pacific  passing  through  Al- 
buquerque. In  fact,  but  a  few  miles 
had  been  built  in  Missouri,  and  the 
company  was  insolvent.  It  did 
have,  however,  under  its  act  of  in- 
corporation, certain  land  grants  in 
New  Mexico  and  Arizona — value- 
less until  a  railroad  passed  through 
them.  The  St.  Louis  &  San  Fran- 
cisco Railway  Company  had  a  line 
in  Missouri  and  Indian  Territory, 
with  a  branch  which  was  to  run  to 
Wichita  and  there  connect  with  the 
road  of  the  Atchison,  Topeka,  & 
Santa  Fe  Railroad  Company.  The 
lines  of  the  latter  company  ran 
from  the  east  to  Albuquerque.  It 
desired  to  extend  thence  to  the 
Pacific,  but  had  no  available  route. 
The  Atchison  and  the  St.  Louis  each 
owned  slightly  l&ss  than  half  of  the 
stock  of  the  Atlantic  &  Pacific. 

With  affairs  in  this  condition,  a 
contract  between  the  three  com- 
panies was  made  in  1880.  It  was 
agreed  that  the  Ime  of  the  Atlantic 
&  Pacific  should  be  built  by  the  par- 
ties from  Albuquerque  to  Cal- 
ifornia. The  purpose  of  this  con- 
struction, it  is  said,  was  to  furnish 
the  Atchison  an  outlet  to  the  Pacific 
Coast,  and  was  for  its  exclusive  use 
and  benefit.  It  was  to  connect  vdth 
its  lines  at  Albuquerque,  and  was 
for  thirty  years  to  be  operated  as 
a  through  line  for  it.  All  business 
from  the  extension  was  to  pass  to 
the  east  over  the  Atchison  Road. 


The  construction  westward  was  581 
miles  long.  It  ran  through  a  bar- 
ren wilderness,  and  was  useless  ex- 
cept as  furnishing  the  Atchison  an 
outlet  to  the  Pacific.  And  in  fact 
the  road  was  built,  equipped,  and 
operated  under  the  control  and  for 
the  benefit  of  the  Atchison,  and  the 
debts  and  obligations  incurred  in 
the  name  of  the  Atlantic  &  Pacific 
were  for  the  benefit  of  the  Atchison. 
The  construction  was  to  be,  and 
was,  financed  by  bonds  of  the  At- 
lantic &  Pacific.  It  is  not  claimed 
that  their  proceeds  were  diverted  to 
the  Atchison,  or  that  the  proceeds 
were  not  received  by  the  Atlantic  & 
Pacific.  Under  such  circumstances 
the  bondholders  were  not  creditors, 
legally  or  equitably,  ,  ^  „  ^„„ 
of  the  Atchison.  ;?iS:;i't",!:|;"^ 
No  contractual  rela-  '^^  ft.'i?"' 

...         «  roAtt   Donas. 

tion  existed  be- 
tween than.  The  bonds  were  sealed 
instruments,  and  on  their  face  were 
the  obligations  qf  the  Atlantic  & 
Pacific.  It  received  the  proceeds 
from  them.  It  used  them  to  build 
a  road,  the  legal  title  to  which  it 
held.  That  the  Atchison  and  the  St. 
Louis  owned  a  majority  of  the  At- 
lantic &  Pacific  stock  is  immaterial, 
unless  they  fraudulently  misused 
their  power.  The  companies  were 
separate  and  independent  corpora- 
tions. Even  as  between  them,  while 
the  contract  may  have  been  improvi- 
dent, no  cause  of  action  is  stated 
against  the  Atchison. 

The  bonds  so  issued  by  the  At- 
lantic &  Pacific  consisted  of  $16,- 
000,000  first-mortgage  bonds,  after- 
wards held  as  collateral  security  for 
$16,000,000  of  bonds  guaranteed 
by  the  Atchison  and  the  St  Louis, 
issued  as  a  substitute  for  them, 
$5,600,000  of  second-mortgage 
bonds,  and  $12,000,000  of  income 
bonds.  These  various  issues  were 
made  between  1880  and  1887.  The 
first-mortgage  and  income  bonds 
were  delivered  to  and  sold  by  the 
Atchison  and  the  St.  Louis,  acting 
clearly  as  agents  for  this  purpose  of 
the  Atlantic  &  Pacific.  A  large 
majority  of  the  stock  of  the  latter 
company  continued  to  be  held  by  the 
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former  companies,  so  that  they 
dominated  and  controlled  the  affairs 
of  the  Atlantic  &  Pacific.  This  is 
•  ,         ■    so,  as  to  the  major- 

^^•udVu'n-  ity  stockholders  of 
?«ri1y"*.^:  ey®^  corporation. 
No  consolidation  is 
80  effected.  Pullman's  Palace  Car 
Co.  V.  Missouri  P.  R.  Co.  115  U.  S. 
587,  29  L.  ed.  499,  6  Sup.  Ct.  Rep. 
194.  In  1890,  through  its  acquisi- 
tion of  practically  all  the  stock  of 
the  St.  Louis,  the  Atchison  became 
the  real  and  practical  owner  of  sev- 
oi  eighths  of  the  stock  of  the  At- 
lantic &  Pacific. 

In  1893,  the  Atchison  and  the  St. 
Louis  were  in  financial  difficulties. 
Receivers,  the  same  in  both  com- 
panies, were  appointed.  Again,  the 
same  men  were  named  in  proceed- 
ings to  foreclose  trust  mortgages. 
They  were  directed  to  operate  such 
6ther  roads  as  had  been  operated  as 
part  of  the  Atchison  system,  and  it 
is  said  this  included  the  Atlantic  & 
Pacific  Obviously  they  could  not 
(ake  possession  of  the  latter  road. 
K  is  not  claimed  that  they  did.  But 
they  held  its  second -mortgage 
bonds,  and  they  caused  an  action  to 
be  begun  to  foreclose  them.  In  this 
action  they  were  again  made  receiv- 
ers. 

In  1895;  the  holders  of  the  stock 
and  bonds  of  the  Atchison  entered 
into  a  plan  for  reorganization.  The 
plan  was  to  allow  the  foreclosure 
init  against  it  to  proceed  to  judg- 
ment'and  the  property  to  be  bought 
in  by  the  reorganization  committee. 
It  was  then  to  be  conveyed  to  a  new 
corporation,  which  should  distribute 
its  stock  and  bonds  to  the  original 
stock  and  bondholders.  This  was 
done.  The  new  corporation  so 
formed  was  the  defendant  known  as 
the  Atchison,  Topeka,  &  Santa  Fe 
Railway  Company,  or  briefly  as  the 
new  Atchison.  Under  tiiis  plan 
doubtless  any  nonassenting  cred- 
itors of  the  old  road  would  have  a 
daim  against  the  new. 

Meanwhile  the  Atlantic  &  Pacific 
had  failed  to  pay  interest  on  its  sub- 
stituted guaranteed  bonds  for  which 
$16,000,000  of  first-mortgagB  bondS' 


were  held  as  collateral.  The  sale  of 
this  collateral  was  caused  by  the 
holders  of  the  guaranteed  bonds. 
The  bonds  were  purchased  by  out- 
siders. The  amount  received  on 
this  sale  does  not  appear,  nor 
whether  it  was  enough  to  pay  the 
trust  bonds  guaranteed  by  the 
Atchison  and  the  St.  Louis. 

At  any  rate,  the  trustee  rep- 
resenting the  purchasers  sued  to 
foreclose  these  first-mortgage  bonds. 
The  suit  was  bitterly  opposed  both 
by  the  old  and  by  the  new  Atchison. 
How  or  why  they  were  parties  does 
not  appear.  Probably  they  acted 
through  the  trustee  of  the  second 
mortgage.  At  any  rate  in  1896  a 
decree  of  sale  was  made.  And  in 
1897,  before  any  sale  was  held,  the 
new  Atchison  purchased  all  these 
bonds.  It  had  a  perfect  right  to  do 
so.  Whether  it  owned  or  did  not 
still  own  most  of  the  stock  of  the 
Atlantic  &  Pacific  is  immaterial. 
In  either  event  the  transaction  was 
clearly  a  purchase,  and  not  the  pay- 
ment of  a  debt.  These  bonds  were, 
solely  the  liability  of  the  Atlantic  & 
Pacific.  Upon  them  no  liability  at- 
tached to  the  Atchison.  Whether 
the  guaranteed  bonds  or  any  part 
of  them  were  outstanding  or-whetii- 
er  they  had  been  paid  by  the  sale  of 
the  collateral  we  do  not  know.  The 
complaint  says,  "by  which  pur- 
chase and  payment  it  was  agreed 
that  the  new  Atchison  Company 
should  be,  and  they  were  released, 
from  all  obligations  under  the  old 
Atchison  Company's  guaranty." 
An  agreement  with  the  one  who  at 
that  time  owned  these  bonds,  or  a 
purchase  from  or  a  payment  to  him, 
could  have  had  no  such  effect  unless 
he  were  also  the 
owner  of  the  guar-  "^"^r/n'JtT' 
anteed  bonds.  This 
is  not  said.  If  made  in  good  faith 
and  without  fraud,  and  nothing  ap- 
pears to  the  contrary,  the  purchase 
was  unobjectionable. 

Some  claim  is  made  that,  as  guar- 
antor on  the  bonds  to  which  the 
bonds  in  question  were  collateral, 
^e  At^ison  .was  ibound  .to.pajr 
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■•rtu  _ 
forecloanre— 


these  fiist-mortgage  bonda.  This 
cannot  be  so.  The 
Atlantic  &  Pacific 
was  the  primaiy 
debtor  on  the  guar- 
As  security,  it  had 
given  its  own  further  obligations. 
There  is  no  principle  by  which  the 
guarantor  became  liable  to  pay  the 
guaranteed  debt  to  a  purchaser  of 
these  collateral  securities. 

Having  acquired  the  bonds,  the 
new  Atchison  enforced  the  judg- 
ments of  foreclosure  and  sale.  A 
sale  was  had, .  and  the  Atlantic  & 
Pacific  was  bought  in  by  the  re- 
organization committee  for  $12,-. 
000,000,  leaving  a  large  deficiency." 
Only  the  expenses  of  the  sale  were 
actually  paid,  but,  as  the  new  Atchi- 
son owned  all  the  bonds,  this  is 
easily  understood.  The  property 
was  then  transferred  to  the  new 
Atchison.  In  all 
ttiese  transactions 
ti"r.;!2;«;it  "i     there  is  no  charge 

cellatersl  »re-       of      factS      shOWing 

***   ■**  fraud  or  conspiracy. 

This  being  so,  the  claim  that  the 
property  was  worth  $100,^^00,000, 
instead  of  $12,000,000,  which  it 
brought  on  the  sale,  is  immaterial 
in  a  collateral  action  like  the  pres- 
ent. 

The  complaint  fails  to  state  a 
cause  of  action.  It  is  said  the  plain- 
tiff was  a  creditor  of  the  Atchison. 
Upon  the  reorganization,  the  new 
company  succeeded  to  this  liability. 
Were  tiie  premise  well  founded, 
very  possibly  the  conclusion  would 
follow.  But  in  our  opinion  the 
claimed  ^relation  of  debtor  and  cred- 
itor did  not  exist  It  is  said  that  the 
reorganization  included  a  purpose 
to  effect  the  acquisition  of  ihe  At- 
lantic &  Pacific,  and  so  the  new 
company  became  liable  for  its  debts. 
This  is  to  mistake  the  meaning  of 
the  cases  to  which  we  are  referred. 
The  mere  purpose 
of  the  stockholders 
of  one  road,  or  of 
the  road  itself,  to 
acquire  another, 
does  not  make  the  company  which 
later  does  in  fact  acquire  the  other 


Corporation^ 
pnrchaae  of 
other  pomora- 
tloB— Ilahllltr 
tor  «ekta. 


•qvleltioa  at 


riropertjr^ 
laltllltr  for 
debts. 


liable  to  its  creditors  6r  stockholdr 
ers. 

It  is  true  that  no  scheme  of  re- 
organization which  contemplates 
the  transfer  to  the  original  stock- 
holders of  stock  in  the  new  corpora- 
tion unburdened  by  the  old  debts 
can  be  upheld..  Such  a  plan,  how- 
ever effected,  cannot  be  allowed. 
No    such     case    is  _^„^„u.tio. 

presented   to    us.    In   — caaeeUtlon  of 

tiiis  reorganization  *'"- 
neither  the  Atchison  nor  the  new 
Atchison  received  anything  by  vir- 
tue of  their  ownership  of  Atlantic 
&  Pacific  stock.  No  such  condition 
was  contemplated.  Title  to  its 
property  was  acquired  by  purchase 
on  a  foreclosure  sale,  with  no  agree- 
ment or  understanding  that  those, 
interested  in  the 
Atlantic  &  Pacific 
were  to  be  benefited 
directly  or  indirect- 
ly by  tiie  reorganization.  It  is  said 
furQier  that  the  foreclosure  of  the 
Atlantic  &  Pacific  mortgage  and  the 
sale  thereunder  were  void«  because, 
the  debt  was  paid,  and  that  the  new 
Atchison  took  the  property  still  en- 
cumbered by  all  liens  upon  it. 
Again,  we  cannot  agree  with  the 
premise.  Nor  on  other  grounds 
may  the  complaint  be  sustained.  It 
is  not  charged  that  the  Atchison,  as 
majority  stockholder,  so  diverted 
the  income  of  the  Atlantic  &  Pacific, 
as  to  make  it  incapable  of  paying, 
the  interest  on  its  bonds,  that  it 
might  obtain  control  of  its  property 
to  the  injury  of  its  creditors  and 
minority  stockholders,  or  that  it 
diverted  the  properly  of  the  At- 
lantic &  Pacific  into  its  own  treas- 
ury. Some  or  all  these  conditions 
exist  in  such  cases  as  Northern  P. 
R,  Co.  V.  Boyd,  228  U.  S.  482,  57  L. 
ed.  931,  33  Sup.  Ct.  Rep.  554;  Kan- 
sas City  S.  R.  Co.  V.  Guardian  Trust 
Co.  240  U.  S.  166,  60  L.  ed.  579,  86 
Sup.  Ct.  Rep.  834,  and  Louisville 
Trust  Co.  V.  Louisville,  N.  A.  &  C. 
R.  Co.  174  U.  S.  674,  43  L.  ed.  1130, 
19  Sup.  Ct  Rep.  827. 

The  judgment  appealed  from 
must  be  affirmed,  with  costs. 
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Hiscoek,  Ch.  J.,  and  Hogfan,  Car^ 
dozo.  Pound,  and  McLaughlin,  JJ., 

concur. 

Chase,  J.,  not  voting. 

NOTE. 

The  question   involved  in  the  re- 
ported case  (MALE  v.  Atchison,  T.  & 


S.  F.  R.  Ck).  ante^  1098)   as  to  tiie 

liability  of  a  reorsranized  corporation 
for  debts  of  the  old  company  is  dis- 
cussed in  the  annotation  appended  to 
the  case  of  Skibvin  Operating  Co.  t. 

SOUTHWESTEaN      ELECTRIC      CO.      post, 

1112,  on  "Liability  of  corporation  for 
debts  of  predecessor." 


SKIRVIN  OPERATING  COMPANY,  Impleaded,  etc.,  Plff.  in  Err., 

V. 

SOUTHWESTERN  ELECTRIC  COMPANY. 

Oklahoma  Supreme  Oaurt  —  September  S,  lOlS. 
(—  Okla.  — ,  174  Pac.  1069.) 

Corpmittion  —  merger  —  liability  for  debts. 

Where  an  insolvent  corporation  is  absorbed  by  and  merged  into  another, 
and  where,  in  fraud  of  certain  of  its  creditors,  all  of  its  assets  are  taken 
over  and  absorbed  by  the'  new  corporation,  and  the  business  of  the  in- 
solvent  corporation  is  continued  at  the  same  place,  with  the  same  property, 
and  by  substantially  the  same  officers,  and  where  no  provision  is  made 
respecting  the  liabilities  of  the  insolvent  corporation,  so  merged  and 
absorbed  by  the  new  corporation,  the  new  corporation  will,  as  a  general 
rule,  be  answerable  for  all  the  liabilities  of  the  corporation  thus  merged 
and  absorbed. 

[See  note  on  this  question  begjinning  on  page  1112.] 


Headnote  by  TisiNQER,  J. 


Error  to  the  District  Court  for  Oklahoma  County  (Crow,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  from  the 
defendant  operating  company  the  amount  of  a  judgment  obtained  by  plain- 
tilT  in  the  county  court  against  the  other  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Warren  K.  Snyder  for  plaintiff     214,   140   Pac   1167;   Palmer-GreKory 


in  error. 

Messrs.  Twyford  &  Smith,  for  de- 
fendant in  error: 

The  trial  court  having  found  the  is- 
sues in  favor  of  the  plaintiff,  and  there 
being  legal  evidence  sustaining  such 
finding,  there  being  no  contention  that 
the  weight  of  the  evidence  is  not  with 
the  judgment,  the  case  should  be  af- 
Urmed. 

Lynch  v.  Halsell,  84  Okla.  307,  126 
Pac.  724;  Enid  City  R.  Co.  v.  Reynolds, 
34  Okla.  405,  126  Pac.  193;  Brissey 
V,  Trotter,  34  Okla.  445,  125  Pac.  1119; 
Este^  V.  Estee,  34  Okla.  306,  125  Pac. 
456;  MoConneU  v.  Watkins,  42  Okla. 


Chiropractic  College  v.  Spain,  52  Okla. 
590,  153  Pac.  140;  Schock  v.  .Fish,  45 
Okla.  12,  144  Pac.  584;  Wimberly  v. 
Winstock,  46  Okla.  645,  149  Paa  238; 
Hatcher  v.  Kinkaid,  48  Okla.  163,  150 
Pac.  182;  Tucker  v.  Thraves,  50  Okla. 
691,  151  Pac.  698;  Johnson  v.  Perry, 
64  Okla.  23,  153  Pac  289. 

The  pretended  foreclosure  is  no  de- 
fense because  it  was  based  merely  on 
an  equitable  lien,  reserved  in  a  lease, 
and  would  have  to  be  foreclosed  by 
judicial  proceedings  in  a  court  of  com- 
petent jurisdiction,  and  could  not  be 
foreclosed  by  mere  notice. 

Marquam  v.  Sengf  elder,  24  Or.  2,  S2 
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Pae.  676;  Dalton  v.  Laudahn,  27  Mich. 
629;  Swank  v.  Elwert,  56  Or.  487,  lOS 
Pac  904. 

The  Skirvin  Operating  Company,  be- 
ing promoted  and  controlled  by  the 
game  stockholders  and  otiicers  as  the 
Skirvin  Hotel  Company,  and  having 
come  into  possession  of  the  entire  as- 
sets of  the  latter,  and  caused  its  cessa- 
tion of  business  and  practical  dissolu- 
tion, it  has  become  liable  for  its  debts, 
and  a  judgment  creditor,  by  creditor's 
bill,  can  follow  the  assets  and  hold  it 
liable  as  the  real  successor  of  the  origi- 
nal debtor. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Howard, 
7  Wall.  392,  19  L.  ed.  117;  Priedenwald 
Co.  V.  Asheville  Tobacco  Works,  117  N. 
C.  544,  28  S.  E.  490;  Goddard  v.  Fishel- 
Schlichten  Importing  Co.  9  Colo.  App. 
806,  48  Pac.  279;  Central  of  Georgia  R. 
Co.  V.  Paul,  35  C.  C.  A.  639,  93  Fed. 
878;  Centr^  Improv.  Co.  v.  Cambria 
Steel  Co.  120  C.  C.  A.  121,  201  Fed. 
811;  Silver  King  Coalition  Mines  Co. 
V.  Silver  King  Consol.  Min.  Co.  122  C. 
C.  A.  402,  204  Fed.  166,  Ann.  Cas. 
1918B,  671;  Central  Improv.  Co.  v. 
Cambria  Steel  Co.  127  C.  C.  A.  184,  210 
Fed.  696. 

Tisinger,  J.,  delivered  the  opin- 
ion of  the  court: 

On  AuKust  5,  1913,  the  South- 
western Electric  Company,  a  spe- 
cial copartnership,  obtained  a  judg- 
ment in  the  county  court  of  Okla- 
homa county,  Oklahoma,  against  W. 
B.  Skirvin,  the  Skirvin  Investment 
Company,  a  corporation,  and  the 
Skirvin  Hotel  Company,  a  corpora- 
tion. After  fruitless  efforts  to  col- 
lect its  judgment,  the  Southwestern 
Electric  CJompany,  as  plaintiff,  on 
June  1,  1914,  began  this  action  in 
the  district  court  of  Oklahoma 
county,  Oklahoma,  against  the  Skir- 
vin Operating  Company,  a  corpora- 
tion, the  Skirvin  Investment  Com- 
pany, a  corporation,  and  the  Skirvin 
Hotel  Company,  a  corporation,  as 
defendants,  wherein  it  seeks  to  re- 
cover from  the  Skirvin  Operating 
Company,  the  amount  of  its  judg- 
ment against  W.  B.  Skirvin,  the 
Skirvin  Investment  Company,  and 
the  Skirvin  Hotel  Company,  ob- 
tained in  the  county  court. 

Plaintiff  based  its  right  of  recov- 
ery against  the  defendant,  the  Skir- 
vin Operating  Company,  on  the 
16  A.L.B.— 70. 
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grounds  that  the  Skirvin  Operating 
Company  was  organized  for  the 
purpose  of  taking  over  and  merging 
in  it  all  the  assets,  good  will,  and 
business  of  the  Skirvin  Hotel  Com- 
pany, with  the  intent  and  for  the 
puirpose  of  defrauding  plaintiff  as  a 
judgment  creditor  of  the  Skirvin 
Hotel  Company,  which  at  the  time 
of  the  merger  was  insolvent;  that 
the  Skirvin  Operating  Company 
was  a  mere  continuation  of  the 
Skirvin  Hotel  Company,  and  that 
the  transaction  by  which  the  Skir- 
vin Operating  Company  took  over 
the  assets,  good  will,  and  business 
of  the  Skirvin  Hotel  Company  was 
fraudulent,  and  was  done  for  the 
purpose  of  defrauding  the  creditors 
of  the  Skirvin  Hotel  Company,  in- 
cluding the  plaintiff. 

The  answer  of  the  defendant,  the 
Skirvin  Operating  Company,  denied 
generally  the  allegations  in  plain- 
tiff's petition,  and  alleged  that  it 
acquired  the  personal  property  of 
the  Skirvin  Hotel  Company  by  vir- 
tue of  the  sale  thereof  under  the 
foreclosure  of  a  chattel  mortgage  to 
the  Skirvin  Investment  Company; 
that  one  E.  Z.  Wallower  became  the 
purchaser  of  said  personal  property 
at  said  sale,  who  thereafter  sold  and 
conveyed  the  same  to  the  defend- 
ant, the  Skirvin  -  Operating  Com- 
pany. The  facts  in  the  case,  as  de- 
veloped by  the  evidence,  are  as  fol- 
lows: 

On  June  16,  1911,  the  Skirvin  In- 
vestment Company,  a  corporation, 
leased  to  Fred  W.  Scherubel,  the 
building  situated  at  the  northeast 
comer  of  Broadway  and  First 
streets,  in  Oklahoma  City,  Okla- 
homa, known  as  the  Skirvin  Hotel, 
for  a  period  of  fifteen  years.  Under 
the  terms  of  the  lease  the  lessor 
was  to  pay  an  agreed  rental  on  the 
1st  day  of  every  month  in  advance, 
and  the  lessee  agreed  that  he  would 
place  and  install  in  the  leased  prem- 
ises furniture,  fixtures,  and  appli- 
ances, to  be  fuUy  paid  for  and  un- 
encumbered, of  the  actual  cost  to 
the  lessee  of  the  sum  of  $75,000,  up- 
on which  furniture,  fixtures,  and 
appliances,   and    the    replacements 
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thereof  and  substitutions  therefor, 
the  lessor  was  given  a  first  and 
prior  lien  for  its  rents,  which  misrht 
be  foreclosed  in  the  manner  pre- 
scribed by  the  laws  of  Oklahoma  for  . 
the  enforcement  and  foreclosure  of 
the  lien  of  a  chattel  mortsrage.  It 
was  also  provided  in  the  lease  con- 
tract that  the  lessee  might  sublet 
the  leased  premises  to  a  corporation 
to  be  organized  under  the  laws  of 
the  state  of  Oklahoma  and  known 
as  the  Skirvin  Hotel  Company, 
which  should  succeed  to  all  the 
rights  of  the  lessee  under  the  lease, 
and  be  bound  by  its  terms. 

,  On  July  20, 1911,  the  Skirvin  Ho- 
tel Company  was  incorporated  by 
Fred  W.  Scherubel,  W.  B.  Skirvin, 
and  E.  Z.  Wallower,  for  the  purpose 
of  conducting  in  Oklahoma  City  a 
hotel  business,  and  Fred  W.  Scheru< 
bel  was  made  manager  of  the  Skir- 
vin Hotel.  It  seems  that  the  Skir- 
vin Hotel  Company  became  in- 
volved in  financial  difficulties,  and 
in  April,  1913,  the  manager  of  the 
hotel,  Fred  W.  Scherubel,  who  was 
also  the  original  lessee  of  the  hotel 
building  and  one  of  the  directors  of 
the  Skirvin  Hotel  Company,  commit- 
ted suicide.  The  lease  contract  be- 
tween the  Skirvin  Investment  Com- 
pany and  Fred  W.  Scherubel  was 
filed  as  a  chattel  mortgage,  and  de- 
fault having  been  made  in  the  pay- 
ment of  rents  due  to  the  Skirvin  In- 
vestment Company  by  the  Skirvin 
Hotel  Company,  which,  according  to 
the  terms  of  the  contract,  succeeded 
to  all  the  rights  and  liabilities  of 
Scherubel,  the  original  lessee,  the 
Skirvin  Investment  Company,  as 
mortgagee,  on  the  26th  day  of  July, 
1913,  posted  in  Oklahoma  coun^ 
notices  of  sale  of  all  the  furniture, 
fixtures,  and  appliances,  the  re- 
placements thereof,  and  substitu- 
tions therefor,  said  sale  to  be  had  on 
the  6th  day  of  August,  1918,  in  or- 
der to  collect  the  past-due  and  un- 
paid rent  in  accordance  with  the 
terms  of  the  contract.  On  said  6th 
day  of  August,  1913,  the  property 
described  was  sold  to  E.  Z.  Wallow- 
er for  the  sum  of  $15,000. 
On  said  6th  day  of  August,  1913, 


a  corporation  known  as  the  Hotel 
Operating  Company  was  incorpo- 
rated, and  its  articles  of  incorpora- 
tion filed  with  the  secretaiy  of  state 
of  the  state  of  Oklahoma.  C  L 
Webb,  J.  Robbins,  and  I.  M.  Cam- 
field  were  named  as  directors  of ' 
this  corporation,  and  the  purpose 
for  which  it  was  formed  was  to  con- 
duct and  operate  hotels.  These  ar- 
ticles of  incorporation  were  amend- 
ed on  August  12,  1913,  in  the 
following  respects:  The  name  of 
the  corporation  was  changed  from 
the  Hotel  Operating  Company  to  tiie 
Skirvin  Operating  Company,  and 
the  names  of  its  directors  from  C.  L  . 
Webb,  J.  Robbins,  and  I.  M.  Cam- 
field,  to  W.  B.  Skirvin,  G.  J.  Skirvin, . 
and  E.  Z.  Wallowfer. 

On  August  6,  1913,  E.  Z.  Wallow- 
er  made  a  bill  of  sale  to  the  Hotel 
Operating  Company  of  all  the  fur- 
niture, fixtures,  and  appliances  in 
the  Skirvin  Hotel  virhich  had  been 
purchased  by  him  on  that  same  day 
at  the  sale  under  the  foreclosure  of 
the  chattel  mortgage  in  favor  of 
the  Skirvin  Investment  Company 
against  the  Skirvin  Hotel  Company. 
No  consideration  is  recited  in  this 
bill  of  sale,  but  on  the  same  day  the 
said  E.  Z.  Wallower  made  in  writ- 
ing to  the  Hotel  Operating  Com- 
pany a  proposition  that  he  would 
execute  to  it  such  a  bill  of  sale,  pro- 
vided the  Hotel  Operating  Company 
would  issue  to  him,  or  to  any  per- 
sons whom  he  might  designate, 
shares  of  stock  in  the  company  of 
the  par  value  of  $20,000.  This  prop- 
osition was,  on  the  same  day,  ac- 
cepted by  the  directors  of  the  Hotel 
Operating  Company,  and  the  shares 
of  stock  were  accordingly  directed 
to  be  issued  to  him  or  to  whomso- 
ever he  might  designate.  At  this 
same  meeting  J.  Robbins,  I.  M.  Cam- 
field,  and  C.  L.  Webb  tendered  their 
resignations  as  directors  and  offi- 
cers of  the  Hotel  Operating  Com- 
pany, and  C.  J.  Skirvin,  W.  B.  Skir- 
vin, and  E.  Z.  Wallower  were  elect- 
ed as  directors  in  their  stead,  and 
W.  B.  Skirvin  was  elected  president 
and  manager  of  the  corporation,  K 
Z.  WaJlQwer,  vice  president,  and  C. 
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J.  Skirvin,  secretary.  At  the  same 
meeting  the  president  of  the  com* 
pany  stated  that  he  had  caused  to 
be  prepared  amended  articles  of  in< 
corporation  for  the  purpose  of 
changing  the  name  of  the  company 
from  the  Hotel  Operating  Company 
to  the  Skirvin  Operating  Company, 
which  amendment  appears  to  have 
been  prepared  on  the  same  day  and 
filed  with  the  secretary  of  state 
August  12,  1913,  and  is  hereinbe- 
fore referred  to. 

It  appears  that  these  three  cor- 
porations had  interlocking  direc- 
torates. W.  B.  Skirvin  was  presi- 
dent of  the  Skirvin  Investment 
Company.  He  eas  also'  a  director 
and  officer  of  the  Skirvin  Hotel 
Company,  and  was  a  director  and 
president  of  the  Skirvin  Operating 
Company.  E.  Z.  Wallower  was  also 
a  director  and  vice  president  of  the 
last-named  company  and  a  director 
of  the  Skirvin  Hotel  Company. 
The  directors  and  officers  of  the 
Skirvin  Hotel  Company  and  the 
Skirvin  Operating  Company  were 
the  same,  with  the  exception  of 
Fred  W.  Scherubel,  who  died  in 
April  before  the  Hotel  Operating 
Company  was  organized  in  August. 
It  further  appears  that  the  only 
tangible  assets  of  the  Skirvin  Hotel 
Company  were  the  furniture,  fix- 
tures, and  appliances  in  the  Skirvin 
Hotel,  upon  which  the  Skirvin  In- 
vestment Company  held  its  lien  for 
rent.  It  also  appears  that,  at  the 
time  of  the  sale  of  the  assets  of  the 
Skirvin  Hotel  Company  under  the 
foreclosure  of  the  chattel  mortgage 
held  by  the  Skirvin  Investment 
Company,  the  Hotel  Company  was 
in  debt  about  $50,000,  including  its 
indebtedness  for  rent,  and  its  cir- 
cumstances were  such  that  it  either 
had  to  close  up,  be  reorganized,  or 
sold  out. 

When  the  property  was  sold  un- 
der the  chattel  mortgage,  E.  Z. 
Wallower  bought  it  for  $16,000. 
The  property  at  that  time  was 
worth  something  like  $65,000,  if  the 
hotel  business  had  been  a  prosper- 
OU8  one,  and  it  appears  that  the 
fcoperty  bought  by  Wallower  was 
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all  of  the  property  of  the  Skirvin 
Hotel  ComiMiny,  which,  according  to 
the  terms  of  the  lease,  cost  original- 
ly not  less  than  $75,000.  A  propo- 
sition was  made  to  Wallower  by  W. 
B.  Skirvin,  president  of  the  Skirvin 
Investment  Company,  that  if  he 
would  buy  the  property  at  the  sale, 
and  furnish  money  to  operate  the 
hotel  with,  the  stockholders  of  the 
Skirvin  Investment  Company  would 
take  stock  in  the  new  organization, 
the  Skirvin  Operating  Company,  for 
the  rent  that  was  due  the  Skirvin 
Investment  Company.  It  appears 
that  this  proposition  was  accepted, 
and  $5,000  of  the  $20,000  worth  of 
stock  in  the  new  corporation  was  is- 
sued to  E.  Z.  Wallower,  and  the 
$15,000  worth  remaining  was  is- 
sued to  the  persons  designated  by 
Wallower,  in  accordance  with  the 
proposition  made  to  him  by  W.  B. 
Skirvin,  and  the  proposition  made 
by  him  to  the  Hotel  Operating  Com- 
pany on  August  6th,  and  accepted 
by  it  on  the  same  day.  It  also 
appears  that  Wallower  purchased' 
$10,000  worth  of  stock  of  the  Skir- 
vin Operating  Company,  in  addition 
to  the  stock  ab^ady  issued  to  him, 
paying  for  it  in  cash,  and  this  sum 
was  used  by  the  Skirvin  Operating 
Company  with  which  to  operate  the 
hotel. 

It  further  appears  that  after- 
wards, in  two  suits  filed  in  the  dis- 
trict court  of  Oklahoma  county, 
Oklahoma,  wherein  the  Skirvin  Ho- 
tel Company,  the  Skirvin  Invest- 
ment Company,  and  the  Skirvin 
Operating  Company,  and  W.  B. 
Skirvin,  C.  J.  Skirvin,  and  E.  Z. 
Wallower  were  defendants,  a  de- 
cree was  agreed  on  by  all  the  par- 
ties in  the  two  cases,  consolidated, 
wherein  it  is  recited  that  all  the 
parties  to  the  two  cases  had  pre- 
sented to  the  court  a  proposed  plan 
for  the  reorganization  of  the  Skir- 
vin Hotel  Company,  and  for  the  ad- 
justment and  settlement  of  the 
rights  of  all  parties  to  said  cases,  as 
follows : 

"(1)  That  of  the  $50,000  author- 
ized capital  stock  of  the  Skirvin 
Operating  Company,  a  corporation. 
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$15,000  par  value  be  apportioned  to  concerned,  and  does  hereby  adopt 

the  nominees  of  the  Skirvin  Invest-  the  same  as  the  basis  of  its  decrees 

ment  Company  from  Skirvin  Hotel  in  the  above-entitled  cause.    And  it 

Company.  appearing  to  the  court  that  stock  of 

"(2)  That,  of  said  $50,000  au-  the  Skirvin  Operating  Company  of 

thorized  capital  stock,  $10,000  be  the  par  value  of  $15,000  has  already 

apportioned  to  E.  Z.  Wallower  in  been  issued  to  the  nominees  of  the 

consideration  of  $10,000  in  money  Skirvin    Investment    Company    in 

heretofore  paid  into  Skirvin  Operat-  payment  of  its  aforesaid  rent  claim, 

ing  Company  by  the  said  B.  Z.  Wal-  which  is  the  amount  of  stock  to 

lower,  a  portion  of  which  was  used  which  such  persons  are  entitled  un- 

in  the  payment  of  the  debts  of  the  der    the    aforesaid    reorganization 

Skirvin  Hotel  Company,  and  the  re-  plan,  and  it  further  appearing  to 

mainder  of  which  was  used  to  carry  the  court  that  stock  of  said  Skirvin 

on  the  business  of  the  Skirvin  Op-  Operating    Company    of    the    par 

erating    Company    after    its    or-  value  of  $15,000  has  already  been 

ganization.  issued  to  E.   Z.   Wallower,   which 

"(3)  That,     of     the     remaining  amount  is  less  than  the  said  E.  Z. 

$25,000  authorized  capital  stock  of  Wallower  is  entitled  to  as  a  creditor 

the   said   Skirvin   Operating  Com-  and  stockholder  of  the  Skirvin  Ho- 

pany,  there  shall  be  issued  to  the  tel   Company,   as   aforesaid,   it   is 

creditors  of  the  Skirvin  Hotel  Com-  therefore  by  the  court  ordered,  ad- 

pany  stock  of  the  par  value  follow-  judged,   and    decreed:      That    the 

ing:  aforesaid  stock  issues  already  made 

Name.                                 Amount  by  the  Skirvin  Operating  Company 

E.  Z.  Wallower,  for  other  money  to  E.  Z.  Wallower  and  the  nominees 

loaned (3,300.00  of  the  Skirvin  Investment  Company 

State  National  Bank,  amount  due  be  and  the  same  are  hereby  con- 
on  note  1,000.00  firmed,    and    that    the    remaining 

R.  p.  Rumsey,  loan  400.00  authorized    capital    stock    of    the 

O.  s.  Picher^  loan    1,000.00  gj^j    j     Operating  Company  be  is- 

Mrs.  D.  J.  Heyser,  loan 200.00  „„^j    „^a    a^u.,^J^a    ....    *^iiV.^»     +« 

Skirvin  Investment  Company  on  sued   and    delivered   CS   follows,    to 

note 2,000.00  ^^^-     To  E.  Z.  Wallower,  $1,800 

of  said  capital  stock,  in  addition 

Total $8,300.00  to   the   $15,000    of   stock   already 

"Some  of  the  foregoing  indebted-  ^^^ued  to  the  said  E.Z.  Wallower, 

ness  being  evidence  by  negotiable  "J^^J?^    *?,  total    stock    of    said 

promissory  notes,  it  is  agreed  that  E.    Z.    Wallower    m    said    corpo- 

the  above  stock  shall  be  issued  to  'at^o"  r®!?^l'  *il®  ®^™^  ^®V?2  ''J 

the  present  owners  and  holders  of  payment  of  the  $10,000  mentaoned 

the  notes  evidencing  such  indebted-  ">  paragraph   numbered  2  of  the 

ness,  upon  the  surrender  of  such  foregoing     reorganization  ^^agree- 

notes  ment,  the  $3,300  owing  to  the  said 

"(4)  The  remaining  $16,700  au-  E.  Z.  Wallower  mentioned  in  para- 

thorized  capital  stock  of  the  Skirvin  e^aph  numbered  3  ther«)f,  and  the 

Operating  Company  shall  be  issued  pro  rata  share  of  the  said  E.  Z.  Wal- 

and  distributed  pro  rata  among  the  lower  as  a  stockholder  of  the  Skir- 

holders  of  the  $105,000  stock  issued  vm  Hotel  Company.    To  the  State 

in  the  Skirvin  Hotel  Company.  National  Bank,   stock  of  the  par 

"And  the  court,  having  consid-  value  of  $1,000.    To  Joe  Rumsey, 

ered  the  aforesaid  proposed  plan  of  stock  of  the  par  value  of  $400.    To 

reorganization,  and  being  well  and  R-  D.  Rumsey,   stock  of  the   par 

sufficiently  advised  in  the  premises,  value  of  $400.     To  O.   S.  Picher, 

is  of  the  opinion  that  the  same  pro-  stock  of  the  par  value  of  $1,000.   To 

/vides  a  fair  and  equitable  adjust-  Mrs.  D.  J.  Heyser,  stock  of  the  par 

ment  and  settlement  of  this  litiga-  value  of  $200.    To  C.  J.  Skirvin,  the 

tion  and  of  the  rights  of  all  parties  present  holder  of  the  note  to  the 
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Skiivin  Investment  Company*  men- 
tioned .  in  paragraph  numbered  8, 
stock  of  the  par  value  of  $2,000: 
Providing,  however,  that  if  the 
notes  evidencing  any  of  the  forego- 
ing indebtedness  are  now  held  by 
others  than  the  persons  above 
named,  then  such  stock  shall  be  is- 
sued to  the  present  owners  thereof. 
To  the  holders  of  the  remainder  of 
said  $105,000  of  stock  issued  in  the 
Skirvin  Hotel  Company  there  shall 
be  distributed  and  issued  pro  rata 
the  remaining  $16,700  par  value  of 
stock  of  the  Skirvin  Operating 
Company. 

"It  is  further  ordered  that  the 
aforesaid  stock  shall  be  issued  to 
the  persons  entitled  thereto  under 
the  terms  of  the  foregoing  agree- 
ment and  of  this  decree,  upon  the 
surrender  to  Skirvin  Operating 
Company  for  cancelation  of  the 
stock  of  the  Skirvin  Hotel  Company 
and  of  the  promissory  notes  in  pay- 
ment of  which  the  same  is  to  be  is- 
sued hereunder.  It  is  further  or- 
dered, adjudged,  and  decreed  that 
all  other,  further,  or  different  relief 
demanded  by  the  plaintiffs,  or  ei- 
ther of  them,  or  by  either  of  the 
interveners,  be  and  the  same  is 
hereby  denied,  and  all  claims  of  de- 
fendants in,  to,  or  against  Skirvin 
Hotel  Company  are  decreed  to  be 
merged  in  this  decree.  And  it  is 
ordered,  adjudged,  and  decreed  that 
the  costs  of  this  suit  be  paid  by  the 
Skirvin  Operating  Company,  the 
purpose  and  intent  of  this  require- 
ment as  to  costs  being  that  the 
same  shall  be  equitably  shared  by 
the  parties  to  this  litigation. 

"The  clerk  of  this  court  is  ordered 
to  enter  this  decree  in  each  of  the 
causes  aforesaid." 

It  is  apparent  from  an  examina- 
tion of  this  decree,  taken  in  connec- 
tion with  the  evidence  of  W.  B. 
Skirvin,  that  the  decree  attempts  to 
carry  out  the  plan  of  the  stockhold- 
ers of  the  Hotel  Operating  Com- 
pany and  the  Skirvin  Operating 
Company  at  the  meeting  of  their 
stockholders  and  directors  on  Au- 
gust 6,  1913.  By  the  terms  of  this 
decree  $10,000  worth  of  stock  of  the 
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Skirvin  Operating  Company  was-ap- 
portioned  to  E.  Z.  Wallower  in  con- 
sideration of  $10,000  in  money 
which  he  had  previously  paid  into 
the  company;  $16,000  worth  of 
stock  of  the  Skirvin  Operating  Com- 
pany had  already  been  issued 
through  him  to  the  nominees  of  the 
Skirvin  Investment  Company,  in 
payment  of  its  claim  for  rent 
against  the  Skirvin  Hotel  Com- 
pany ;  and  $8,300  worth  of  stock  of 
the  Skirvin  Operating  Company 
was  apportioned  and  ordered  issued 
to  E.  Z.  Wallower  and  other  credi- 
tors of  the  Skirvin  Hotel  Company. 
The  remainder,  after  satisfying  all 
these  creditors,  was  to  be  issued  to 
the  stockholders  of  the  Skirvin  Ho- 
tel Company  in  proportion  to  the 
amount  of  stock  held  by  each.  It 
will  be  observed  that  the  stock  in 
the  new  company  was  to  be  issued, 
under  the  agreed  decree,  to  stock- 
holders of  the  Skirvin  Hotel  Com- 
pany, only  upon  surrender  to  the 
Skirvin  Operating  Company  for  can- 
celation of  all  the  stock  of  the  Skir- 
vin Hotel  Company  held  by  them, 
and  upon  surrender  for  cancelation 
of  promissory  notes  held  by  credi- 
tors of  the  Skirvin  Hotel  Company 
in  order  that  they  might  be  can- 
celed. It  will  also  be  observed  that 
no  provision  is  made  by  the  stock- 
holders and  directors  of  either  com- 
pany at  their  meeting  on  August  6, 
1913,  or  by  the  agreed  judgment 
and  decree  in  the  two  cases  consoli- 
dated, in  the  district  court  of  Okla- 
homa county,  Oklahoma,  dated  Jan- 
uary 12,  1914,  for  the  payment  of 
the  claim  of  the  plaintiff  in  this 
case,  and  that  its  judgment  remains 
an  unsatisfied  liquidated  demand 
against  the  Skirvin  Hotel  Com- 
pany. 

From  a  careful  reading  of  the 
record  in  this  case  we  arrive  at  the 
following  conclusions:  (1)  That 
the  Skirvin  Operating  Company 
was  promoted,  incorporated,  and 
controlled  by  substantially  the  same 
stockholders  and  officers  as  the 
Skirvin  Hotel  Company.  (2)  That 
tiie  Skirvin  Operating  Company 
came  into  possession  of  the  entire 
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assets  and  business  of  the  Skirvin 
Hotel  Company,  without  paying 
any  adequate  consideration  there- 
for. (3)  That  the  Skirvin  Operat- 
ing Company  is  in  law  and  in  point 
of  fact  merely  a  reincarnation  of 
the  Skirvin  Hotel  Company.  (4) 
That  the  transfer  of  the  assets  of 
the  Skirvin  Hotel  Company  to  the 
Skirvin  Operating  Company  was 
merely  a  merger  in  fact,  although 
the  corporate  existence  of  the  Skir- 
vin Hotel  Company  might  continue, 
and  that  the  new  corporation  was 
created  merely  for  a  continuation  of 
the  business  of  the  original  one.  It 
appears  that  £he  Skirvin  Hotel  Com- 
pany engaged  in  a  business  which 
proved  to  be  unprofitable.  It  owned 
property  of  the  value  of  $65,000  or 
$75,000,  and  this  property  was,  by 
a  scheme  of  legal  legerdemain, 
transferred  to  another  corporation, 
tp  wit,  the  Skirvin  Operating  Com- 
pany, composed  substantially  of  the 
same  persons,  which  transacted  the 
same  business,  at  the  same  place, 
and  with  the  same  property.  The 
consideration  paid  to  the  stock- 
holders of  the  corporation  which 
held  and  foreclosed  the  chattel 
mortgage  for  the  personal  property 
sold  under  the  foreclosure  was 
stock  in  the  new  company  at  par 
value.  Ce^ain  creditors  of  the  old 
company  were  also  paid  by  the  new 
company  with  stock  of  the  new  com- 
pany at  par  value,  and  the  remain- 
der of  the  stock  of  the  new  company 
was  then  distributed  to  the  stock- 
holders of  the  old  company,  in  pro- 
portion to  the  amount  of  their  sev- 
eral holdings.  By  thus  taking  all 
the  property  and  business  of  the  old 
corporation,  the  new  corporation 
left  the  other  only  its  corporate 
shell. 

We  are  of  the  opinion  that  such  a 
transaction  was  unconscionable ; 
that  it  was,  in  effect,  an  dfort  to 
defraud  the  creditors  of  the  old  cor- 
poration, or  that  would  operate  as  a 
fraud  against  such  creditors;  that 
the  new  corporation  is  a  mere  con- 
tinuation of  the  old  one,  under  a 
slightly  different  name;  and  that  a 
creditor  of  the  old  corporation  may 


look  to  the  new  one  for  payment  of 
its  claim.  We  are  supported  in 
these  conclusions  by  the  ablest 
writers  of  our  textbooks  and  by  de- 
cisions of  our  highest  courts.  The 
rule  is  thus  stated  in  5  Thompson 
on  Corporations,  2d  ed.  §  6082: 
"Succeeding  corporations  are  not 
infrequently  held  liable  where  there 
may  not  be  strictly  a  consolidation. 
Generally,  if  a  new  corporation  is 
organized  by  the  stockholders  of  an 
old  concern  and  receives  the  prop- 
erty of  the  old,  the  creditors  of  the 
old  corporation  may  proceed  direct- 
ly against  the  new.  This  rule  is 
applied  especially  where  such  ar- 
rangement and  the  transfer  of  the 
property  are  made  for  the  purpose 
of  defrauding  the  creditors  of  the 
old  company.  Thus,  a  corporation 
composed  of  substantially  the  same 
stockholders,  receiving  without  con- 
sideration all  the  property,  includ- 
ing a  certain  contract  for  the  sale 
of  goods,  for  the  purpose  and  with 
the  intent  of  defrauding  the  credi- 
tors of  such  former  company,  was 
held  liable  on  a  contract  of  the  old 
company  entered  into  before  the 
transfer  of  the  property.  Where 
the  consolidation  results  in  ter- 
minating the  existence  of  the  con- 
stituent companies,  and  there  is  no 
agreement  as  to  liabilities,  the  con- 
solidated corporation  will  generally 
be  entitled  to  all  the  property  and 
will  be  answerable  for  all  the  liabil- 
ities of  the  old  corporation.  And  if 
the  successor  is  technically  a  new 
corporation,  and  the  old  has  actual- 
ly ceased  to  exist,  and  all  its  as- 
sets and  franchises  have  passed  t» 
the  new,  and  it  is  a  mere  continu- 
ation of  the  old,  the  liability  con- 
tinues. Neither  law  nor  equity  will 
permit  one  corporation  to  take  all 
the  property  of  another,  deprive  it 
of  the  means  of  paying  its  debts, 
enable  it  to  dissolve  its  corporate 
existence,  and  place  itself  practi- 
cally beyond  the  reach  of  creditors, 
without  assuming  its  liabilities.  In 
order  to  render  a  consolidated  cor- 
poration liable  for  the  debts  of  a 
constituent  company,  it  is  neces- 
sary to  show  an  agreement  to  p«y 
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anch  debts,  or  prove  a  consolidation, 
or  show  that  the  purchasing  cor- 
poration was  a  mere  continuation 
of  the  selling  corporation,  or  that 
the  transaction  was  fraudulent  in 
feet" 

Also,  the  same  author,  at  §  6086, 
says:  "The  mere  change  of  name 
will  not  affect  either  the  identity  or 
the  liability  of  a  corporation.  Thus, 
members  of  an  insolvent  corpora- 
tion may  reorganize  for  the  par- 
pose  of  carrying  on  the  business  of 
the  old  corporation,  where  they  act 
with  a  bona  fide  intention  of  creat- 
ing a  new  corporation;  but  they 
cannot  by  such  a  new  organization, 
or  by  a  mere  change  in  the  name  of 
the  corporation,  affect  the  legal 
status  or  rights  of  creditors.  So, 
where  the  consolidation  was  under 
a  new  name,  it  was  held  that  it 
could  be  sued  in  such  name  for 
debts  of  the  old  companies." 

See  also  Ruling  Case  Law,  title 
"Corporations,"  vol.  7,  §§  155, 156. 

A  long  line  of  decisions  may  be 
found  wherein  it  is  held  that  when 
a  corporation  is  merged  into  or  ab- 
sorbed by  another  which  continues 
-its  business,  and  where  there  is  no 
substantial  change  of  ownership, 
,nor  in  the  kind  of  business  carried 
on,  then  the  new  corporation  is  but 
the  successor  of  the  former  con- 
cern, and  is  liable  as  such  for  its 
debts.  Austin  v.  Tecumseh  Nat. 
Bank,  49  Neb.  412,  35  L.R.A.  444, 
59  Am.  St.  Rep.  543,  68  N.  W.  628; 
Grenell  v.  Detroit  Gas  Co.  112  Mich. 
70,  70  N.  W.  413;  Berthold  v.  Hoi- 
'laday-Klotz  Land  &  Lumber  Co.  91 
Mo.  App.  233;  Friedenwald  Co.  v. 
Asheville  Tobacco  Works,  117  N.  C. 
644,  23  S.  E.  490;  Atlantic  &  B.  R. 
Co.  V.  Johnson,  127  Ga.  3d2,  11 
L.R.A.(N.S.)  1119,. 56  S.  E.  482. 
In  Montgomery  Web  Co.  v.  Dienelt, 
133  Pa.  585,  19  Am.  St.  Rep.  663, 
19  Atl.  428,  it  was  held  that,  where 
a  new  corporation  was  formed  by 
the  stockholders  and  creditors  of 
the  old,  stock  in  the  new  corpora- 
tion being  issued  in  lieu  of  that  of 
the  old  corporation,  and  practically 
all  of  the  assets  of  the  old  corpora- 
lion  were  transferred  to  the  new  in 
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consideration  of  the  assumption  of 
certain  debts,  such  transfer  was 
fraudulent  as  to  a  creditor  whose 
claim  was  not  provided  for.  The 
court  said:  "As  already  said,  a 
majority  of  the  stockholders  in  the 
new  company  are  simply  the  stock- 
holders of  the  old  company  holding 
as  such,  and  without  other  consid- 
eration. As  to  these,  it  has  been  a 
mere  change  of  name.  As  to  the 
other  or  new  stockholders,  it  ap- 
pears from  the  agreed  facts  that 
they  were  creditors  of  the  old  com- 
pany, and  hold  their  present  stock 
solely  in  consideration  of  their  for- 
mer claims  as  creditors.  They  paid 
nothing  else  for  it;  and  they  must 
have  known  that  the  new  corpora- 
tion into  which  they  entered  in  this 
way  was  not  a  new  enterprise,  in 
the  regular  course  of  business,  un- 
der the  Incorporation  Act  of  1874, 
as  it  professed  to  be,  but  a  new 
turn  in  the  old  enterprise,  all  of 
whose  property  was  being  practi- 
cally handed  over,  not  to  them  alone 
in  payment,  which  they  might,  per- 
haps, rightfully  have  accepted,  but 
to  them  in  conjunction  with  their 
late  debtors.  Under  such  circum- 
stances, they  were  bound  to  take 
notice  of  the  nature  of  the  transac- 
tion, and  to  know  that  equity  would 
still  regard. the  properly  as  a  trust 
for  the  payment  of  existing  debts, 
and  would  follow  it  on  behalf  of 
creditors  until  it  should  get  into  the 
hands  of  innocent  purchasers  for 
value.  Such  purchasers  they  were 
not.  The  old  stockholders  were  not 
purchasers  for  value  at  all ;  and  the 
new  stockholders  were  not  iimo- 
cent,  for  they  knew,  or  were  bound 
to  take  notice,  of  the  taint  in  their 
coadventurers'  title." 

In  Altoona  v..  Richardson  Gas  & 
on  Co.  81  Kan.  717,  26  L.R.A. 
(N.S.)  651, 106  Pac.  1025,  the  court, 
in  holding  a  succeeding  gas  com- 
pany liable  to  the  city  for  the  fees 
due  it  from  the  franchised  com- 
pany, based  its  decision  upon  the 
general  ground  that  where  one  cor- 
poration becomes  practically  ex- 
tinct, transferring  ifill  its  assets  to 
another,   and  receiving  in  return 
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stock  in  the  other  corporation, 
which  succeeds  to  its  business,  the 
new  corporation  is  liable  to  the  ex- 
rent  of  the  old  one.  The  court  in 
this  case  said:  "Such  an  arrange- 
ment is  essentially  a  merger,  and 
should  be  attended  with  the  same 
consequences  as  a  consolidation." 

In  Friedenwald  Co.  v.  Asheville 
Tobacco  Works,  117  N.  C.  544,  23  S. 
E.  490,  it  was  held  that,  where  a 
new  corporation  was  organized  by 
the  officers  and  stockholders  of  the 
old  corporation  for  the  purpose  of 
enlarging  its  business,  the  share^ 
holders  of  the  old  corporation  re- 
ceiving stock  in  the  new,  the  law 
would  imply  a  stipulation  on  the 
part  of  the  new  to  pay  the  debts  of 
the  old  concern.  In  Hibemia  Ins. 
Co.  V.  St.  Louis  &  N.  O.  Transp.  Co. 
4  McCrary,  432,  13  Fed.  516,  it  was 
held  that  where  all  the  property  of 
one  corporation  was  transferred  to 
another,  composed  substantially  of 
the  same  persons,  to  transact  the 

Corporation-  f^^^      bUSinOSS      at 

merKt'r-Habii-     the  Same  placc,  and 

Uy  for  debt..  ^j^jj  ^j^g  ^^^^  ^^^^ 

erty,  the  consideration  to  be  stock 
in  the  new  corporation  and  the  as- 
sumption of  certain  debts,  the  new 
corporation  might  be  held  accounta- 
ble to  creditors  of  its  predecessor. 
In  Blair  v.  St.  Louis,  H.*  &  K.  R. 
Co.  (C.  C.)  22  Fed.  36,  and  24  Fed. 
148,  it  was  held  that  the  transfer  of 
the  assets  of  one  corporation  to  an- 
other, whereby,  through  a  mere 
change  of  name,  an  attempt  is  made 
to  defraud  creditors,  or  which  would 
operate  as  a  fraud,  cannot  be  upheld 
as  against  creditors.  In  Central  of 
Georgia  R.  Co.  v.  Paul,  35  G.  C.  A. 


639,  93  Fed.  878,  the  court  says: 
"Where  a  plan  for  reorganization  is 
entered  into  by  the  stockholders 
and  secured  creditors  of  an  insol- 
vent corporation,  and  is  carried  out, 
pursuant  to  which  all  the  property 
of  the  corporation  is  sold  by  fore- 
closure and  otherwise,  and  trans- 
ferred to  the  new  corporation, 
whereby  the  stockholders  of  the  old 
corporation  retain  their  interests 
and  rights,  and  by  virtue  thereof 
are  either  stockholders  in  the  new 
corporation  or  are  otherwise  provid- 
ed for,  this  is  a  fraud  on  an  unse- 
cured creditor  of  the  old  corpora- 
tion, so  that  she  may  hold  the  new 
corporation  for  her  claim." 

In  this  case  the  assets  of  the  cor- 
poration, which  were  taken  over  by 
the  defendant,  the  Skirvin  Operat- 
ing Company,  so  far  exceed  in  value 
the  amount  of  plaintiff's  judgment 
against  the  defendant  that  we  do 
not  consider  it  necessary  to  discuss 
the  question  as  to  whether  or  not 
plaintiff  was  only  entitled  to  the  en- 
forcement of  an  equitable  lien 
against  the  property  so  taken  over 
and  acquired.  The  value  of  the 
property  acquired  is  many  times  the 
amount  of  plaintiff's  judgment.  The 
trial  court  rendered  judgment  in 
favor  of  the  plaintiff  against  the  de- 
fendant for  the  full  amount  of  its 
judgment  obtained  in  the  county 
court  against  the  Skiirvin  Hotel 
Company. 

We  think  that  the  judgment  of 
the  trial  court  was  supported  by  the 
evidence,  and  is  authorized  by  law, 
and  the  judgment  is  therefore  af- 
firmed. 


ANNOTATION. 
Liability  of  corporation  for  debts  of  predecessor. 


I.  Scope  and  introduction,  1113. 
II.  In   absence  of   statnte  or  express 
agreement    imposing    liabil- 
ity: 
8.  Liability    of    corporation    ac- 
quiring the  business  or 
assets  of  another  with- 
out a  technical  consoli- 
dation, merger,  or  reor- 
ganization: 


II.  a— continued. 

1.  Generally,  1114. 

2.  Liability  of  lessee,  1126. 

3.  Liability    of    corporation 

succeeding    to    business 
of  partnership  or  indi- 
vidual, 1126. 
b.  Liability  of  corporation  as  af- 
fected by  change  of  name, 
1132. 
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e.  Liability  of  de  jure  fbr  debts 

of  de  facto  corporation,  1132. 

d.  Liability  as  affected  by  rein- 
corporation, 1132. 

a.  Liability  of  state  bank  becom- 
ing a  national  bank,  or  vice 
versa,  1133. 

f.  Liabili^   of    corporation    ob- 

taining charter  in   another 
state.  1133. 

g.  Liability  of  consolidated  cor- 

poration for  claims , against 
constituent  companies,  1133. 
h.  Liability  of  corporation  into 
'which  another  has  been  ab- 
sorbed or  merged,  1137. 
L  Liability    of    corporation    ac- 
quiring    title     through 
judicial    sale;    reorgan- 
ized corporations: 

1.  Generally,  1139. 

2.  Where  stockholders  in  old 

company  retain  an  in- 
terest, 1144. 

8.  Right  to  priority  over 
creditors  of  reorganized 
company,  1147. 

4.  Liability  of  purchaser 
for  debt  or  liability  in- 
curred by  trustee  for 
bondholders  or  receiver, 
1147. 
).  Character  and  extent  of  liabil- 
ity: 

1.  In  case  of  consolidation  or 

merger,    1148. 

2.  In    case    of    absorption, 

1160. 

3.  In  case  of  reorganization, 

1151. 

4.  Miscellaneous,  1162. 

in.  Character  of  particular  transaction, 
1162. 

/.  Scope  and  introduction. 
It  is  the  purpose  of  this  annotation 
to  bring  together  the  cases  involving 
the  liability  of  a  corporation  €or  claims 
against  its  predecessor  in  business,  as 
well  under  statutes  imposing  or  con- 
tracts assuming  such  liability,  as  in 
the  absence  of  the  statute  or  con- 
tract. It  includes  cases  in  which  the 
corporation  was  the  successor  of  an 
individual  or  partnership,  as  well  as 
cases  in  which  it  was  the  successor  of 
another  corporation;  cases  in  which 
there  has  been  a  "reorganization,"  and 
decisions  as  to  the  liability  of  a  cor- 
poration which  has  changed  its  name 
or  form  without  changing  its  identity. 


IV.  Liability  under  statutory  or  consti- 
tntional  provisions: 

a.  Generally,  1171. 

b.  Character  of  claim: 

,  1.  Breach  of  contract,  1174. 

2.  Judgment  recovered  sub- 
sequently to  consolida- 
tion, 1174. 

8.  Debt  secured  by  mort- 
gage, 1175. 

4.  Taxes,  1177. 

6.  Torts,  1178, 
c  Liability    on    obligations    of 

predecessor    as    affected    by 

their  renewal,  1178. 

d.  Who    entitled    to    benefit    of 

statute,  1179. 

e.  Effect  of  statute  upon  lien  of 

mortgage,  1179. 

f.  Effect  of  statute  as  creating 

equitable  lien,  1179. 

g.  Remedies  of  creditor,  1179. 
V.  Liability   under   agreement   to   as- 
sume debts: 

a.  Generally,  1181. 

b.  Existence  of  agreement,  1181. 

c.  As    affected    by    Statute    of 

Frauds,  1183. 

d.  Effect  of  misrepresentation  as 

to  amount  of  debts,  1183. 
a.  Liabilities  assumed: 

1.  Generally,  1183. 

2.  Judgments  recovered  sub- 

sequently to  the  trans- 
fer, 1185. 

3.  Bonded  indebtedness,  1186. 

4.  Claims     arising     out     of 

torts,  1188. 

f.  Effect  of  agreement  to  create 

equitable  lien;   priorities  as 
against  other  creditors,  1190. 

g.  Remedies,  1191. 

VI.  Waiver  or  loss  of  right  by  creditor, 
1192. 

It  does  not  include  decisions  upon 
the  question  whether  the  successor 
corporation  is  bound  to  perform  the 
executory  contracts  of  its  predecessor. 

There  are  two  propositions  upon 
which  the  decisions  agree:  First, 
that  the  mere  fact  of  succession  is  not 
sufficient  to  impose  liability  for  the 
debts  of  the  predecessor;  and,  second, 
that  the  courts  will  not  tolerate  any 
species  of  transaction  whereby  the 
stockholders  in  the  debtor  corpora- 
tion are  permitted,  by  virtue  of  their 
stock  ownership,  to  retain  for  them- 
selves an  interest  in  the  corporate 
assets  until  the  debts  of  the  corpora- 
tion shall  have  been  paid.     Beyond 
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43tese' paints  tHere  tea  wide  variety  iof 
opinion,- latsfely  attiributable  to  Jus- 
tice Story's  'somewhat  unfortunate 
phrase  that  the  ca^lt^l'stiock  6f  a  cor- 
poration cbn^tltute$t  a  trust  fund  for 
the  payment  of  its  debts. 

The  "trust  fund  doctrine,"  as  is 
said  by  Field,  J.,  in  Fogg  v.  Blair 
(1890)  183  U.  S.  541,  S3  L.  ed.  724,  10 
Sup.  Ct.  Rep.  338,  only  means  that  the 
property  of  the  corporation  must  be 
first  appropriated  to  the  payment  of  its 
debts  before  any  portion  can  be  dis- 
tributed to  the  stockholders,  and  does 
not  mean  that  the  property  is  so  af- 
fected by  the  indebtedness  of  the  com- 
pany that  it  cannot  be  sold,  tranS' 
ferred,  or  mortgaged  to  bona  fide  pur- 
chasers for  a  valuable  consideration, 
except  subject  to  the  liability  of  be- 
ing appropriated  to  pay  that  indebted- 
ness. 

Some  courts,,  however,  have  taken  it 
to  mean  that  the  creditors  of  a  cor- 
poration stand  in  the  isarae  relation- 
ship as  cestuis  que  trust,  and  may 
follow  its  assets  into  the  hands  of 
transferees  other  than  those  who  have 
acquired  them  for  value  and  without 
knowledge,  actual  or  constructive,  of 
the  claims  of  creditors.  But  inasmuch 
as  a  full  discussion  of  the  views  of 
the  courts  as  to  the  so-called  "trust 
fund  doctrine"  would  involve  a  re- 
view of  decisions  not  within  the  scope 
of  this  annotation,  no  such  discussion 
will  be  undertaken. 

It.  in    abaence    of    statute    or    express 
agreement  imposing  UatlUty. 

«.  Liability  of  corporation  acquiring  the 
btuHness  or  assets  of  another  toithout 
a  technical  consolidation,  merger,  or 
reorganization. 

1.  Oenerally. 

As  to  the  liability  of  a  corporation 
which  has  acquired  title  to  the  prop- 
«rty  of  another  through  a  judicial 
«ale,  see  11.  i,  infra. 

The  liability  of  a  successor  cor- 
poration for  claims  against  its  pred- 
ecessor is  based  sometimes  upon  the 
ground  that  the  new  corporation  is  a 
reincarnation  of  the  old.  See  espe- 
cially : 

United  States. — Central  R.  Go.  v. 
Paul  (1899)  85  C.  C.  A.  689,  93  Fed. 
S78. 


Arkansas. — Good  v.  Fergtison  4  W, 
Land,  1LtmAiei»-&  Handle  CO;  (1913) 
107  Ark,  1TB,"168  S.  W.  1107,  Ann. 
Cas.  1916A,  544 ;  Ferguson  &  W.  Land, 
Lumber  &  Handle  Co.  v.  Good  (1914) 
112  Ark.  260,  165  S.  W.  628;  Meeks  ▼. 
Arkansas  Light  &  P.  Co.  (1921)  — 
Ark.  — ,  227  S.  W.  405. 

California.— -Blanc  v.  Paymasta- 
Min.  Co.  (1892)  96  Cal.  624.  29  Am. 
St  Retr.  149,  SO  Pac.  766;  Koch  v. 
SliecM'tven  Motor  Car  Cd.  (1914)  24 
Oal.  App.  123,  140  Pac.  600.    . 

(korgia. — White  v.  Atlanta;  B.  &  A. 
R.  Co.  (1908)  5  Ga.  App.  808,  63  S.  B. 
234.  , 

Idaho. — Sejrmour  v.  Boise  R.  Co. 
(1913)  24  Idaho,  7,  182  Pac.  427. 

Louisiana. — W.  F.  Taylor  Co.  v.  Gulf 
Land  &  Lumber  Co.  (1907)  119  La. 
426.  44  So.  187. 

Maine. — Longley  v.  Longley  Stage 
Line  Co.  (1843)  23  Me.  39. 

Massachusetts. — Episcopal  Charit- 
able Soc.  V.  Episcopal  Church  (1823) 
1  Pick.  372, 

Mississippi. — Meridian  Light  &  R. 
Co.  V.  Catar  (1913)  103  Miss.  616,  60 
So.  657. 

Missouri. — Dean  v.  La  Motte  Lead 
Co.  (1875)  59  Mo.  523. 

Nebraska.  —  Austin  ▼.  Tecumseh 
Nat.  Bank  (1896)  49  Neb.  412,  36 
L.R.A.  444,  59  Am.  St.  Rep.  643.  68 
N.  W.  628;  Douglas  Printing  Co.  v. 
Over  (1903)  69  Neb.  320,  95  N.  W. 
656. 

North  Carolina. — Friedenwald  (3o. 
V.  Ashville  Tobacco  Works  (1895)  117 
N.  C.  544,  23  S.  E.  490. 

Tennessee. — ^Long  v.  Fisher  Type- 
writer Co.  (1901)  1  Tenn.  Ch.  App. 
668. 

And  sometimes  such  liability  is 
put  upo'n  the  ground  that  the 
transfer  of  the  assets  from  the 
old  corporation  to  the  new  is  to 
be  regarded  as  fraudulent  as  to  cred- 
itors. See  Hancock  v.  Holbrook 
(1888)  40  La.  Ann.  53,  8  So.  851; 
Austin  V.  Tecumseh  Nat.  Bank  (1896) 
49  Neb.  412,  35  L.R.A.  444,  59  Am.  St. 
Rep.  543,  68  N.  W.  628. 

A  new  corporation  is  not  liable  for 
the  debts  or  torts  of  an  old  corpora- 
tion merely  because  the  former  was 
organized  to  succeed  the  latter- 
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-well  &  A.  Bank  (1819)  2  Mason,  81, 
Fed.  Gas.  No.  1,279;  Annour  V.'  E. 
Bement's  Sons  Co.  (1903)  62  C.  G.  A. 
142,  123  Fed.  56. 

Arkansas. — Fersruson  &  W.  Landi 
Lumber  &- Handle  Co.  v.  Good  (1914) 
■97  Ark.  106,  183  S.  W.  188;  Good  v. 
Fersruson  &  W.  Land,  Lumber  & 
Handle  Ck>.  (1913)  107  Ark.  118,  158 
S.  W.  1107,  Ann.  Gas.  1915A,  644; 
Little  Rock  Chamber  of  Commerce  v. 
Reliable  Furniture  Ck>.  (1919)  138 
Ai*.  403,  211  S.  W.  371. 

California. — ^Walker  v.  Selma  Fruit 
Co.  (1918)  177  Gal.  625,  171  Pac.  309. 

Iowa. — Hopper  v.  Moore  (1876)  42 
Iowa,  663;  Alien  v.  North  Des  Moines 
M.  E.  Church  (1905)  127  Iowa,  96,  69 
L.R.A.  266,  109  Am.  St.  Rep.  366,  102 
N.  W.  808,  4  Ann.  Gas.  257. 

Kentuclcy.  —  Martin  v.  Sulfraiire 
a914)   159  Ky,  863,  167  S.  W.  399. 

Massachusetts. — ^WjTnan  v.  Hallo- 
well  &  A.  Bank  (1817)  14  Mass.  68,  7 
Am.  Dec.  194. 

Minnesota  — Swing  v.  Empire  Lum- 
ber Co.  (1908)  105  Minn.  866,  117  N. 
W.  467. 

New  York. — Sterennon  ▼.  Counting 
Room  Co.  (1886)  2  N.  Y.  City  Ct  Rep. 
245. 

North  Carolina.  —  McAlistek  ▼. 
AMERICAN  R.  Exp.  Go.  (reported  here- 
with) ante,  1090. 

Texas. — Texas  C.  R.  (Jo.  v.  Lyons 
(1896)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
362;  Cattlemen's  Trust  (Jo.  v.  Beck 
(1914)  —  Tex.  Civ.  App.  — ,  167  S. 
W.  758. 

Utah. — Cooper  v.  Utah  Licrht  &  R. 
Co.  (1909)  35  Utah,  670,  136  Am.  St. 
Rep.  1076,  102  Pac.  202. 

Washington. — Hugt^ins  v.  Milwau- 
kee Brewing  (Jo.  (1895)  10  Wash.  679, 
39  Pac.  152. 

Or  because  the  old  corporation  was 
insolvent  Island  City  Sav.  Bank  v. 
Sachtleben  (1887)  67  Tex.  420,  3  S.  W. 
733;  Island  City  Sav.  Bank  v.  Wales 
(1887)  8  Tex.  App.  Civ.  Gas.  (Willson) 
296. 

The  organization  of  a  domestic  cor- 
poration by  a  foreign  corporation, 
which  owns  all  but  two  shares  of  its 
stock,  for  the  purpose  of  taking  over 
the  business  theretofore  conducted  in 


■tiie  >l9etAitf  by  the-ag^nt  of  such  coo* 
poration,  and  the  turning  over  to  the 
new  corporation  of  all  of  the  business 
and  assets  of  the  old  corporation  in 
the  locality,  do  not  so  merge  the  cor- 
porate identity  of  the  foreign  corpora- 
tion in  the  domestic  corporation  as  to 
render  the  lattOr  liable  for  the  debts 
of  the  former.  Koch  v.  Speedwell 
Motor  Car  (Jo.  (1914)  24  CaL  App. 
123,  140  Pac.  600. 

The  fact  that  persons  interested  in 
the  old  company  are  also  interested 
in  its  successor  does  not  of  itself  ren- 
der the  new  corporation  chargeable 
with  the  claim  against  the  old  com- 
pany; Anderson  v.  War  Eagle  Gonsol. 
Min.  Go.  (1903)  8  Idaho,  789,  72  Pac. 
671;  Martin  v.  Sulfrage  (1914)  169 
Ky.  363,  167  S.  W.  399;  Carter  Goal 
Co.  V.  Clouse  (1915)  163  Ky.  387,  173 
S.  W.  794;  Sharpies  Co.  v.  Harding 
Creamery  Co.  (1907)  78  Neb.  795,  11 
L.R.A.(N.S.)  863,  111  N.  W.  783. 

Nor  is  it  liable  because  composed  of 
the  same,  or  substantially  the  same, 
stockholders. 

United  States^ — ^Armour  v.  E. 
Bement's  Sons  (1903)  62  G.  C.  A.  142. 
123  Fed.  56;  Racine  Engine  &  Ma- 
chinery Go.  V.  (Jonfectioner's  Ma- 
chinery &  Mfg.  Go.  (1916)  148  C.  G.  A. 
474,  234  Fed.  876. 

Arkansas. — Little  Rock  Chamber  of 
Commerce  v.  Reliable  Furniture  Co. 
(1919)  138  Ark.  403,  211  S.  W.  371. 

California.  —  Atkinson  v.  Western 
Development  Syndicate  (1915)  170 
Gal.  503,  150  Pac.  360;  Koch  v.  Speed- 
well Motor  Gar  (Jo.  supra. 

Iowa. — Allen  v.  North  Des  Moines 
M.  E.  Church  (1905)  127  Iowa,  96,  69 
L.R.A.  255,  109  Am.  St.  Rep.  366,  102 
N.  W.  808,  4  Ann.  Cas.  257. 

Michigan.  —  Chase  v.  Michigan 
Teleph.  Co.  (1899)  121  Mich.  631,  80 
N.  W.  717. 

Minnesota. — Swing  v.  Empire  Lum- 
ber Co.  (1908)  105  Minn.  356,  177  N. 
W.  467. 

Missouri. — Sebree  v.  Gasville  &  W. 
R.  Go.  (1919)  —  Mo.  — ,  212  S.  W. 
11. 

Texas.— Texas  State  Fair  &  D.  Ex- 
position Asso.  V.  Caruthers  (1894)  8 
Tex.  Civ.  App.  474,  29  S.  W.  48;  Island 
City  Sav.  Bank  v.  Sachtleben  (1887) 
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67  Teic.  420,  8  S.  W.  733;  Island  City 
Sav.  Bank  v.  Wales  (1887)  3  Tex.  App. 
Civ.  Caa.  (Willson)  295. 

West  Virginia. — George  E.  Warren 
Co.  V.  A.  L.  Black  Coal  Co.  (reported 
herewith)  ante,  1083. 

Wisconsin. — Smith  v.  Chicago  &  N. 
W.  R.  Co.  (1864)  18  Wis.  17. 

Fraud  will  not  be  presumed  from 
such  fact.  Swing  v.  Empire  Lumber 
Co.  (Minn.)  supra. 

Such  identity,  however,  may  affect 
the  character  of  the  successor  as  a 
bona  tide  purchaser.  See  Jones  v. 
Arkansas  Mechanical  &  Agri.  Co. 
(1881)  S8  Ark.  17;  Pamsworth  v. 
Muscatine  Produce  &  Pure  Ice  Co. 
(1916)  177  Iowa,  21,  158  N.  W.  741; 
Sweeniey  v.  Heap  O'Brien  Min.  Co. 
(1916)  194  Mo.  App.  140,  186  S.  W. 
739;  Skirvin  Operating  Co.  v.  South- 
western Electric  Co.  (reported  here- 
with) ante,  1104. 

And  the  fact  that  the  new  corpora- 
tion has  practically  the  same  stock- 
holders and  directors  and  continues 
to  carry  on  the  same  business  may  be 
sufficient  ground  for  regarding  the 
new  corporation  as  a  continuation  of 
the  former  corporation.  Stanford 
Hotel  Co.  V.  M.  Schwind  Co.  (1919) 
180  Cal.  348.  181  Pac.  780. 

To  subject  the  new  corporation  to 
the  implication  of  fraud  or  unfair 
dealing,  it  should  appear  that  its  offi- 
cers and  stockholders  had  such  an  in- 
terest in  the  old  company  that  a  cred- 
itor could  assert  their  identity,  that 
the  property  was  partly  theirs  under 
one  name  and  is  still  theirs  under  an- 
other, so  that  in  fact  the  transaction 
was  to  a  certain  extent  merely  a 
change  of  name,  and  the  new  stock- 
holders were  not  purchasers  for  value. 
Art  Soc.  of  Pittsburgh  v.  Leader  Pub. 
Co.  (1915)  60  Pa.  Super.  Ct.  548. 

And  it  has  been  held  that  where  a 
new  corporation  was  organized  by  tlie 
officers  and  stockholders  of  an  old  cor- 
ooration  for  the  purpose  of  enlarging 
its  business,  the  stockholders  of  the  old 
corporation  receiving  stock  in  the  new 
in  lieu  of  that  held  by  them,  the 
law  will  imply  a  stipulation  on  the 
part  of  the  new  to  pay  the  debts  of 
the  old  concern.  Friedenwald  Co.  v. 
Afiheville  Tobacco  Works  (1895)  117 
N.  C.  544,  23  S.  E.  490. 


But  where  the  stockholders  of  a 
corporation  form  another  con>oration 
and  transfer  the  good  will,  business, 
and  assets  of  the  old  corporation  to 
the  new,  or  permit  the  new  corpora- 
tion to  take  possession  of  them,  with- 
out paying  the  just  debts  of  the  old 
corporation,  equity  will  hold  the  new 
corporation  answerable  for  such 
debts, — at  least,  to  the  extent  of  the 
property  so  acquired. 

United  States. — Blair  v.  St  Louis, 
H.  &  K.  R.  Co.  (1884)  22  Fed.  36, 
(1885)  24  Fed.  148;  Okmulgee  Window 
Glass  Co.  v.  Frink  (1919)  171  C.  C.  A. 
195,  260  Fed.  159,  writ  of  certiorari 
denied  in  (1920)  261  U.  S.  663,  64  L. 
ed.  416,  40  Sup.  CIt.  Rep.  342. 

Arkansas.  —  Ferguson  &  W.  Land. 
Lumber  &  Handle  Co.  v.  Good  (1914) 
112  Ark.  260,  165  S.  W.  628;  Arlington 
Hotel  Co.  V.  Rector  (1916)  124  Ark. 
90,  186  S.  W.  622  (obiter). 

California. — San  Francisco  &  N.  P. 
R.  Co.  V.  Bee  (1874)  48  Cat.  398;  Blanc 
V.  Paymastei'  Min.  Co.  (1892)  96  Cal. 
624,  29  Am.  St.  Rep.  149,  30  Pac.  765; 
Strahm  v.  Fraser  (1916)  32  Cal.  App. 
447,  163  Pac.  680. 

District  of  Columbia. — ^Weightman 
V.  Washington  Critic  Co.  (1894)  4 
App.  D.  C.  136. 

Illinois. — Loughlin  v.  United  States 
School  Furniture  Co.  (1916)  118  111. 
App.  36 ;  Luce  Furniture  Co.  v.  Almini 
Co.  (1916)  192  111.  App.  386;  Liberty 
&  Co.  V.  Almini  Co.  (1916)  196  111. 
App.  417. 

Louisiana. — Hancock  v.  Holbrook 
(1888)  40  La.  Ann.  53;  W.  F.  Taylor 
Co.  V.  Gulf  Land  &  Lumber  Co.  (1907) 
119  La.  426,  44  So.  187;  Wolff  v. 
Shreveport  Gas,  E.  L.  &  P.  (3o.  (1916) 
138  La.  743,  L.R.A.1916D,  1138,  70  So. 
789. 

Massachusetts.  —  Ewing  v.  Com- 
posite Brake  Shoe  Co.  (1897)  169 
Mass.  72,  47  N.  E.  241. 

Missouri. — Sweeney  v.  Heap  O'Brien 
Min.  Co.  (1916)  194  Mo.  App.  140,  186 
S.  W.  739;  Evans  v.  Unity  Invest.  Co. 
(1917)  —  Mo.  App.  — ,  196  S.  W.  49 
(obiter). 

New  Jersey. — Parsons  Mfg.  Co.  v. 
Hamilton  Ice  Mfg.  Co.  (1909)  78  N.  J. 
L.  309,  73  Atl.  254. 

New  York. — Clokey  v.  International 
Rubber   Clothing  &   General  Supply 
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<3o.  (1899)  28  Misc.  826. 69  N.  Y.  Supp. 

«78. 

Oklahmna. — Skirvin  Operating  Co.. 
-v.  Southwestern  Eusotric  Co.  (re- 
ported herewith)  ante,  1104. 

Pennsylvania. — Eureka  Fire  Hose 
Co.  v.  Good  Will  Fire  Co.  (1897)  7  Del. 
Oo.  Rep.  28. 

Texas. — Cattlemen's  Trust  Co.  v. 
Beck  (1914)  —  Tex.  Civ.  App.  — ,  167 
S.  W.  753. 

Utah. — Cooper  ▼.  Utah  Light  &  R. 
<io.  (1909)  35  Utah,  570,  136  Am.  St. 
Rep.  1075,  102  Pac.  202;  Hoggan  v. 
Price  River  Irrig.  Co.  (1919)  55  Utah. 
170,  184  Pac.  536. 

And  a  corporation  organized  for  the 
purpose  of  succeeding  another,  which 
transferred  all  its  property  to  the  new 
corporation,  which  issued  in  payment 
therefor  its  stock  to  the  stockholders 
of  the  old  corporation,  'is  usually  held 
to  have  taken  the  property  subject 
to  the  claims  of  creditors. 

United  States. — McVicker  v.  Amer- 
lean  Opera  Co.  (1839)  40  Fed.  861; 
McWilliams  v.  New  York  (1904)  134 
Fed.  1015;  Okmulgee  Window  Glass 
<3o.  V.  Frink  (1919)  171  C.  C.  A.  195. 
^60  Fed.  159,  writ  of  certiorari  denied 
in  (1920)  261  U.  S.  563,  64  L.  ed.  416, 
40  Sup.  Ct.  Rep.  342. 

Arizona. — Otis  v.  Ohio  Mines  Co. 
(1913)  15  Ariz.  264, 188  Pac.  777. 

Florida.— J.  I.  Kelly  Co.  v.  Pollock 
&  Bernheimer  (1909)  57  Fla.  459,  181 
Am.  St.  Rep.  1101,  49  So.  934. 

Idaho. — Seymour  v.  Boise  R.  Co. 
(1913)  24  Idaho,  7,  132  Pac.  427. 

Iowa.— Luedecke  v.  Des  Moines 
<;abinet  Co.  (1908)  140  Iowa,  223,  32 
L.R.A.(N.S.)  616,  118  N.  W.  456. 

Michijcan. — Grenell  v.  Detroit  Gas 
Co.  (1897)  112  Mich.  70,  70  N.  W. 
413. 

Mississippi. — Meridian  Light  &  R. 
Co.  V.  Catar  (1913)  103  Miss.  616,  60 
So.  657. 

Missouri. — Slattery  v.  St.  Louis  & 
N.  O,  Transp.  Co.  (1886)  91  Mo.  217, 
60  Am.  Rep.  245,  4  S.  W.  79;  Zachra. 
V.  American  Mfg.  Co.  (1913)  179  Mo. 
App.  683,  162  S.  W.  1077;  Quinn  v. 
American  Bankers'  Assur.  Co.  (1914) 
183  Mo.  App.  8,  165  S.  W.  823. 

New  York.^ — Barclay  v.  Quicksilvei^ 
Min.  Co.  (1870)  9  Abb.  Pr.  N.  S.  283, 

Oklahoma^— Collinsville  Nat.  Banlc 


V,  Esau  (1918)  —  Okla.  — ,  176  Pac. 
514. 

Tennessee.— Vance  v.  McNabb  Coal 
&  Coke  Ck>.  (1892)  92  Tenn.  47,  20  S. 
W.  424. 

Virginia. — Barksdale  v.  Finney 
(1857)  14  Gratt.  838,  14  Mor.  Min. 
Rep.  541. 

Washington.  —  Jones  ▼.  Francis 
(1912)  70  Wash.  676,  127  Pac.  307j 

But  see  Swing  v.  Empire  Lumber  Co. 
(1908)  105  Minn.  356,  117  N.  W.  467, 
in  which  the  court  held  that  a  com- 
plaint alleging  the  acquisition  of  all 
the  property  and  assets  of  one  com- 
pany, without  payment  therefor  other- 
wise than  by  the  issuance  of  stock  of 
the  purchasing  company  to  persons 
who  had  been  stockholders  in  the 
other  company,  failed  to  state  a  cause 
of  action  against  the  purchasing  com- 
pany. 

The  continuance  of  the  first  com- 
pany as  a  corporation  de  jure,  after  it 
has  ceased  to  exist  as  one  de  facto, 
constitutes  no  barrier  to  a  suit  by 
creditors  to  enforce  their  judgment 
against  its  property  in  the  hands  of 
its  successor.  American  R.  Exp.  Co. 
V.  Com.  (1920)  190  Ky.  636,  228  S.  W. 
433;  Berthold  v.  Holladay-Klotz  Land 
&  Lumber  Co.  (1901)  91  Mo.  App.  233; 
Quinn  v.  American  Bankers'  Assur. 
Co.  (1914)  183  Mo.  App.  8.  165  S.  W. 
823;  Sweeney  v.  Heap  O'Brien  Min. 
Co.  (1916)  194  Mo.  App.  140,  186  S. 
W.  739;  Skirvin  Operating  Co.  v. 
Southwestern  Electric  Co.  (reported 
herewith)  ante,  1104. 

Where  the  circumstances  attending 
the  creation  of  a  new  corporation  and 
its  succession  to  the  business  and 
property  of  an  old  corporation  are  of 
such  a  character  as  to  warrant  the 
finding  that  it  is  a  mere  continuation 
of  the  former,  it  is  liable  at  common 
law  for  the  debts  of  the  old  corpora- 
tion. Austin  V.  Tecumseh  Nat.  Bank 
(1896)  49  Neb.  412,  35  L.R.A.  444,  59 
Am.  St.  Rep.  543,  68  N.  W.  628;  Baker 
Furniture  Co.  v.  Hall  (1906)  76  Neb. 
88.  107  N.  W.  117,  111  N.  W.  129.  113 
N.  W.  267;  Good  v.  Ferguson  &  W. 
Land,  Lumber  &  Handle  Co.  (1913) 
107  Ark.  118,  153  S.  W.  1107,  Ann. 
Cas.  1915A,  544;  Ferguson  &  W.  Land, 
Lumber  &  Handle  Co.  v.  Good  (1914) 
112  Ark.  260,  165  S.  W.  628. 
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But  in  Ewing  v.  Composite- Brake 
Shoe  Co.  (1897)  169  Mass.  72,  47'^NL 
E.  241,  it  was  held  that  the  creditors 
of  a  corporation  which  had  ceased  te 
do  business,  and  whose  assets,  except 
its  books,  had  been  taken  possession 
of  by  a  new.  corporation  fbrmed  by  its 
stockholders,  although  having  a  right 
to  follow  such  asset»  in  equity,  could 
not  maintain  an  action  at  law  against 
the  new  corporation,  on  the  ground 
that  tliere  was  no  privity  of  conlraet. 
A  new  corporation  will  not  be  fcon- 
Bidered  as  a  mere  reincarnation  of  the 
oldv  where  the  old  corporation  con- 
tinues in  being  and  is  presumably 
tolvent.  Koch  v.  Speedwell  Motor 
Car  Co.  (1914)  24  Cal.  App.  123,  140 
Pac.  698,  600;  Advance  Beneficial 
Order  v.  Penn.  Safe  Deposit  &  T.  Co. 
(1900)  195  Pa.  602,  46  Atl.  102. 

The  transfer  of  the  assets  of  one 
corporation  to  another  may  amount  to 
a  merger  in  fact,  although  the  cor- 
porate existence  of  the  transferrer 
corporation  continues.  Where  such  is 
the  case,  equity  looks  padt  the  form, 
imd  at  the  real  effect  of  the  transac- 
tion, and  by  an  application  of  the  trust 
fund  doctrine  holds  the  transferee 
liable  to  the  extent  of  the  asseis  r&> 
ceived,  as  in  such  calSe  it  is  not  a 
bona  fide  purchamr  for  v'alue.  - 

At  the  same  time,  sucH  liability  id 
not  necessarily  incident  ulpon  every 
transfer  of  all,  or  substantially  all,  of 
the  assets  of  one  corporation  to  an- 
other. Where  there  is  a  mere  sale  for 
an  adequate  price,  without  fraud  or 
attempt  to  hinder,  delay,  or  defraud 
creditors,  the  purchaser  is  not  liable 
for  claims  against  the  seller. 

United  States. — Chattanooga,  R.  & 
C.  R.  Co.  V.  Evans  (1895)  14  C.  C.  A. 
116,  31  U.  S.  App.  432,  66  Fed.  809; 
E.  E.  Taenzer  &  Co.  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1909)  95  C.  C.  A.  436,  170 
Fed.  240;  Equitable  Trust  Co.  v. 
United  Box  Board  &  Paper  Ca.  (1015) 
220  Fed.  714;  Racine  Engine  &  Ma- 
chinery Co.  v.  Confectioners'  Ma- 
chinery &  Mfg.  Co.  (1916)  148  C.  C. 
A.  474,  234  Fed.  876;  Re  Arasdell- 
Kirchner  Brewing  Co.  (1917)  240  Fed. 
492;  Drover's  &  M.  Nat.  Bank  v.  Third 
Nat.  Rank  (1919)  171  C.  C.  A.  45,  260 
t-ed.  9. 


ArkahsiBS4 — Sappington  v.  Little 
Rock,  M.  R.  &  T.  R.  Co.  (1881)  37  Ark. 
28;  Spear  Min.  Co.  v.  Shinn  -<1910) 
93  AritV846,  124S.  W.  1045  (obiter); 
Ferguson  &  W.  Land,  Lumber  & 
Handle  Co.  v.  Good  (1910)  97  Ark;  106, 
133  S.  W.  183;  Little  Rock  Chamber  of 
Commerce  v.  Reliable  Furniture  Ce. 
(1919)  138  Ark.  403,  211  S.  W.  371. 

California. — ^Atkinson  V.  Western 
Development  Syndicate  (1915)  176 
Cal.  503,  150  Pac.  360. 

Colorado. — Denver  &  S.  P.  R.  Co.  v. 
Hannegan  (1908)  43  Colo.  122,  16 
L.R.A.(N.S.)  874»  127  Am.  St  Rep.  100, 
95  Pac.  343. 

District  of  Columbia.  —  Capital 
Traction  Co.  v.  OfFutt  (1900)  17  App. 
D.  C.  292,  53  L.R.A.  390. 

Georgia. — Hawkins  v.  Central  of 
Georgia  R.  Co..  (1903)  119  Ga.  169.  46 
S.  E.  82;  Louisville  &  N.  R.  C!o.  ▼. 
Hughes  (1910)  134  Ga.  75,  67  S.  E. 
542 ;  White  v.  Atlanta,  B.  &  A.  R.  Co. 
(1908)  5  Ga.  App.  308.  68  S.  E.  234. 

Idaho. — Anderson  v.  War  Eagle 
Consol.  Min.  Co.  (1902)  8  Idaho.  789. 
72  Pac.  671;  Moore  v.  Boise  Lend  & 
Orchard  Co.  (1918)  31  Idaho,  390,  178 
Pac.  117. 

Illinois.^— BrufFett  v.  Great  Western 
R.  Co.  (186W  25  HI.  853;  Herndon  v. 
Ge^ania  Mut.  Sav.  Soc.  (1909)  146 
111.  App.  401 ;  Wheeler  v.  Acme  Har<- 
vesting  Maoh.'  Co.  (1912)  175  111.  App. 
69. 

Iowa. — 'Luedecke  v.  Des  Moines 
Cabinet  Co.  (1908)  140  Iowa,  223,  32 
L.R.A.(N.S.)  616,118  N.  W.  456. 

Kansas.  —  Compare  Morisette  v. 
Howard  (19()1)  62  Kan.  463,  63  Pac! 
756  (where  the  validity  of  a  sale  to  ah 
individual  by  a  corporation  of  its  busi- 
ness iBssets  was  upheld  as  against 
creditors  of  the  corporation). 

Kentucky. — Chesapeake,  O.  &  S.  W. 
R.  Co.  V.  Griest  (1887)  85  Ky.  619,  4 
S.  W.  823;  Louisville  &  N.  R.  (Jo.  v. 
Orr  (1891)  91  Ky.  109,  15  S.  W.  8; 
Louisville  &  N.  R.  Co.  v.  Zachrit* 
(1891)  13  Ky.  L.  Rep.  141;  Carter  Coal 
Co.  V,  Clouse  (1915)  163  Ky.  837,  178 
S.  W.  794;  Justice  v.  Catlettsburg  Tim- 
ber Co.  (1916)  168  Ky.  665,  182  S.  W. 
831;  Kentucky  B.  &  W.  (3o.  v.  Webb 
(1918)  181  Ky.  90,  203  S.  W.  870 
(obiter);   American  R.   Exp.   Co.  y'. 
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Coiili.  (1920)  190  Ky.  686,  228  S.  W. 
4iB3  (obiter).  ' 

Louisiasna. — Wolff  v.  Shreveport  Gas^ 
B.  L.  &  P.  Co.  (1916)  1S8  La.  748^ 
L,R.A.1916D,  1138,  70iSo.  789  (obiter). 

'Massachusetts. — ^Whitintf  v.  Maiden 
&  M.  R.  Co.  (1909)  202  'Mass;  298.  183 
Am.  St.  Rep.  493,  88  N.  E.  907. 

Michigran.  —  Chase  v.  Michigan 
Teleph.  Co.  (1899)  121  Mich.  681,  80 
N.  W.  717. 

Minnesota. — Swing  v.  Empire  Lum-" 
ber  Co.  (1908)  106  Minn.  366,  117  N< 
W.  467.  > 

MisslssippL— Vicksbnrg  &  Y.  Gity 
Teleph.  Co.  v.  Citizens'  TelepKj  <3o» 
(1901)  79  Miss.  841,  89  Am.  St.  Rep. 
656,  30  So.  725;  MahafFey  Co.  v.  Rus- 
sell &  Butler  (1911)  100  Miss.  122,  54 
So.  807,  945. 

Missouri. — ^Kam  v.  Illinois  Sduth-> 
em  R.  Co.  (1905)  114  Mo.  App^  162,  89 
S.  W.  346;  Barrie  v.  United  R.  Co. 
(1907)  125  Mo.  App.  96,  102  S.  W. 
1078;  Zimmerman  v.  Crush  Produce 
Co.  (1911)  156  Mo.  App.  588,  137  S; 
W-  642;  Graham  Paper  Co.  v.  Sheridan 
Pub.  Co;  (1913)  172  Mo.  App.  495, 158 
S.  W.  92. 

■'  New  York.— GoMin'ark  v.  Magnolia 
Hfetal  Co.  (18d9)  44  App.  XHiV.  85,  60 
N.  Y.  Supp.  425;  affirming  without 
opinion  in  (1902)  170  N.  Y.  579,  63  N. 
E.  1117;  Irvine  v.  New  York  Edison 
Co.  (1911)  148  App.  Div.  844,  128  N. 
Y;  Supp.  297. 

Korth  Carolina.— McAlisteb  ▼. 
American  R.  Exp)  CJo.'  (reported  here^ 
with)  ante,  IO9O. 

Ohio.— Andres  v.  Morgan  (1900)  62 
Ohio  St.  286,  78  Am.  St.  Rep.  712,  56 
N.  E.  875  (obiter). 

Oklahoma.  —  Union  Coal  Co.  y. 
Wooley  (1916)  54  Okla.  891,  —  A.L.R. 
— ,  154  Pac.  62;  Ezzard  v.  State  Nat. 
Bank  (1916)  67  Okla.  871,  157  Pac. 
127;  Burkholder  v.  Okmulgee  Coal  Co. 
(1921)  —  Okla.  — ,  196  Pac.  679. 

Pennsylvania. — Advance  Beneficial 
Order  v.  Pepn.  Safe  Deposit  &  T.  Co. 
(1900)  195  Pa.  602,  46  Atl.  102;  Art. 
Soc.  V.  Leader  Pub.  Co.  (1915)  60  Pa. 
Super.  Ct.  648. 

Texas. — Houston  Ice  &  Brewing 
Co.  V.  Nicolini  (1906)  —  Tex.  Civ. 
App.  — ,  96  S.  W.  84. 

West  Virginf&^DoanAlly  v.  Heanto 


don  (1895)  41  W.  Va.  619,  28  S.  E. 
646. 

'Wisconsin. — ^Wright  v.  Milwaukee 
&  St.  P.  R.  Co.  (1869)  25  Wis.  46; 
Pennison  v.  Chicago,  M.  &  St.  P.  R.  Co; 
(1896)  93  Wis.  344,  67  N.  W.  702. 
'  In  Chesapeake,  0.  &  S.  W.  R.  Co.  t. 
Griest  (1887)  86  Ky.  619.  4  S.  W.  328; 
it  is  said-:  "A  creditor  of  the  cor- 
twratioB,  whether  from  an  express  or 
implied  contract,  subjects  himself, 
When  dealing  with  it,  to  the  powers 
conferred  by  the  charter.  If  the 
^wer  to  dell  is  given  by  the  terms  of 
the  grant,  Ihe  purchaser  for  value 
holds  the  property  &s  if  it  had  been 
an  individual  transaction.  There  is 
no  reason  for  making  the  distinction, 
and  the  rule  in  individual  transac'^ 
tions  should  apply  as  between  cor- 
tiorations  when  the  power  to  sell  and 
purchase  is  conferred  by  the  charter. 
While  a  dissolution  of  a  corporation 
would  entitle  the  creditors  to  enforce 
their  demands  in  a  court  of  equity,  or, 
where  there  is  a  consolidation,  to  fol-^ 
16w  the  asstlts  of  their  debtor  in  the 
consolidated  company,  still  wherW 
there  is  a  sale  of  the  corporate  proi)'^ 
erty  it  passes  the  title  as  to  all,  in  tho 
absence  of  sopie  reservation  in  th^ 
charter  protecting  the  rights  of  cre^; 
itors."^  '.    ; 

.  So,  a  corporation  which  becomes  a; 
purchaser  of  mortgaged  premises  doe'^ 
not  became  liable  for  the  indebtedness 
of  the  original  mortgagor  on  the  bonds, 
unless  it  has  expressly  assumed  the 
debt  Re  Amsdell-Kirchner  Brewing 
Co.  (1917)  240  Fed.  492. 

And  a  street  railway  corporation 
which  purchases  the  property  and 
franchises  of  another  under  statutory 
authority,  when  no  consolidation  is  in-> 
tended  or  sought  to  be  effected,  is  not 
charged  with  the  liability  of  a  pred- 
ecessor in  the  franchise.  Capital 
Traction  Co.  v.  Offutt  (1900)  17  App. 
D.  C.  292,  53  L.R.A.  390. 

A  corporation  which  acquires  the 
business  assets  of  another  is  not  lia- 
ble for  its  debts,  where  it  appears 
that  there  was  no  fraud  in  the  trans- 
fer, and  that  the  old  company,  which 
continues  to  exist,  though  under  an> 
other  name,  is  financidlly  resiJoasIble: 
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Advance  Beneficial  Order  v.  Penn. 
Safe  Deposit  &  T.  Co.  (Pa.)  sapra. 

The  fact  that  the  particular  debts 
in  question  may  have  been  created  by 
a  constituent  company  which  original- 
ly owned  a  portion  of  the  property  of 
the  consolidated  company,  which  sold 
it  to  a  third  person,  will  not  impose 
upon  the  purchaser  any  liability  for 
such  debts.  Wright  v.  Milwaukee  & 
St.  P.  R.  Co.  (Wis.)  supra. 

It  has  been  held  that  the  considera- 
tion for  the  sale  may  be  the  cancela- 
tion of  a  debt  of  the  transferrer. 
jAtkinson  v.  Western  Development 
Syndicate  (1915)  170  Cal.  503,  150 
Pac.  360;  Justice  v.  Catlettsburg  Tim- 
ber Co.  (1916)  168  Ky.  665,  182  S.  W. 
881. 

But  this  will  hold  good  only  in  ju- 
risdictions where  such  a  transfer  is 
not  regarded  as  an  unlawful  prefer- 
ence. See  annotation  on  "Right  of 
corporation  to  prefer  creditors,"  which 
will  appear  in  a  later  volume  of  this 
series. 

Subject  to  the  same  qualification, 
the  consideration  for  the  transfer  may 
consist  either  wholly  (as  in  Warfield, 
H.  &  Co.  v.  Marshall  Ciounty  Canning 
Co.  (1887)  72  Iowa,  666,  2  Am.  St. 
Rep.  263,  34  N.  W.  467;  Barrie  v. 
United  R.  Co.  (1909)  138  Mo.  App. 
557,  119  S.  W.  102(V;  Evans  v.  Unity 
Invest.  Co.  (1917)  —  Mo.  App.  — ,  196 
S.  W.  49,  aT'd  Burkholder  v.  Okmulgee 
Coal  Co.  (1921)  —  Okla.  — ,  196  Pac. 
679,  or  in  part  (as  in  Clough  v. 
Rocky  Mountain  Oil  Co.  (1898)  25 
Colo.  520,  55  Pac.  809,  and  Chesaneake, 
.0.  &  S.  W.  R.  Co.  V.  Griest  (1887)  85 
Ky.  619,  4  S.  W.  823),  of  the  agree- 
ment of  the  transferee  to  pay  certain 
debts,  where  the  value  of  the  property 
transferred  does  not  exceed  the 
amount  of  the  consideration. 

So,  in  jurisdictions  in  which  cor- 
porations are  permitted  to  prefer 
creditors,  a  successor  corporation  is 
not  liable  where  it  pays  full  value  for 
the  property  transferred  to  it  by  the 
old  corporation  by  undertaking  to  pay 
certain  debts  of  the  old  corporation, 
though  the  arrangement  may  result  in 
•  preference  of  creditors.  Evans  v. 
Unity  Invest.  Co.  (1917)  —  Ho.  App.. 
— ,  196  S.  W.  49. 


Where  the  transfer  of  the  assets  is 
only  by  way  of  collateral  for  indebted- 
ness assumed,  the  transferee  is  liable 
only  for  the  excess  of  value  over  the 
amount  of  the  indebtedness.  Over- 
street  V.  Citizens'  Bank  (1903)  12 
Okla.  383,  72  Pac.  379. 

A  corporation  to  which  all  the  prop- 
erty and  assets  of  another  are  trans- 
ferred upon  a  consideration  nominal 
except  for  an  assumption  by  the  vend- 
ee of  the  debts  of  the  vendor,  thereby 
terminating  the  regular  business  of 
the  vendor,  the  transfer  being  made 
and  accepted  with  that  purpose  and 
intention,  is  not  such  a  purchaser  in 
good  faith  and  for  value  as  to  deprive 
the  creditors  of  the  transferrer  of 
their  right  to  enforce  their  equitable 
lien  upon  the.  property  in  the  hands 
of  the  transferee.  Cole  v.  Millerton 
Iron  Co.  (1892)  138  N.  Y.  164,  28  Am. 
St.  Rep.  615,  30  N.  E.  847;  Montgomery 
&  W.  P.  R.  Co.  V.  Branch  (1877)  69 
Ala.  139.  But  see,  as  apparently 
contra:  Franklyn  v.  Sprague  (1886) 
121  U.  S.  215,  30  L.  ed.  936,  7  Sup.  Ct. 
Rep.  951;  Harvey  v.  Illinois  Midland 
R.  Co.  (1884)  28  Fed.  169. 

As  to  the  right  to  enforce  such  lien 
as  against  creditors  of  the  transferee, 
see  V.  f,  infra. 

Whether  it  is  necessary,  in  order  to 
exonerate  the  transferee  from  liabil- 
ity to  creditors  of  the  transferrer, 
that  the  transferrer  corporation 
should  itself  have  received  the  con- 
sideration for  the  transfer  will  de- 
pend (always  assuming  that  there  was 
no  actual  purpose  to  hinder,  delay,  or 
defraud  creditors)  upon  the  local  in- 
terpretation of  the  trust  fund  doc- 
trine. If,  at  the  time  of  the  transfer, 
the  assets  are  not  a  trust  fund  for  the 
benefit  of  creditors,  the  consideration 
in  the  hands  of  the  stockholders,  and 
not  the  assets  transferred,  consti- 
tutes the  trust  fund.  See  Hatreman  v. 
Southern  Electric  R.  Co.  (1907)  202 
Mo.  249,  100  S.  W.  1081. 

In  Chicasro,  S.  F.  &  C.  R.  <3o.  v. 
Ashling  (1896)  160  111.  .373,  43  N.  E. 
373,  it  is  held  that,  in  order  that  the 
transaction  may  be  regarded  as  a  pur- 
chase and  sale,  the  vendor  corporation 
Itself,  and  not  its  individual  stock- 
holders,, should  receive  all  the  eon- 
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sideration  for  the  property  conveyed, 
80  that  it  will  have  the  equivalent  of 
the  property  sold  with  which  to  meet 
its  obligations  and  liabilities. 

See,  also,  aa  supporting  the  state- 
ment that  it  is  essential  that  the  cor- 
poration itself  should  receive  the  con- 
sideration for  the  transfer,  the  cases 
cited  supra  to  the  point  that  a  cor- 
poration issuing,  in  payment  for  the 
property  of  another,  its  stock  to  the 
stockholders  of  the  old  corporation, 
takes  subject  to  the  claims  of  cred- 
itors, and  also  the  following  cases: 

United  States. — American  Creosote 
Works  V.  C.  Lembecke  &  Co.  (1908) 
165  Fed.  809;  Central  Improv.  Co.  v. 
Cambria  Steel  Co.  (1913)  127  C.  C.  A. 
184,  210  Fed.  696,  affirmed  in  (1916) 
240  U.  S.  166,  60  L.  ed.  579,  S6  Sup.  Ct. 
Rep.  334. 

Arkansas. — ^Wesco  Supply  Co.  v. 
Eldorado  Light  &  Water  Co.  (1918) 
107  Ark.  424.  155  S.  W.  618. 

California. — San  Francisco  ft  N.  P. 
R.  Co.  V.  Bee  (1874)  48  Cal.  398; 
Schaake  v.  Eagle  Automatic  Can  Co. 
(1902)  135  Cal.  472,  63  Pac.  1025. 

Illinois. — Chicago  &  J.  Electric  Co. 
V.  Ferguson  (1902)  106  111.  App.  856; 
Swing  V.  American  Glucose  Co.  (1905) 
128  III.  App.  156. 

Indiana. — Chicago,  I.  &  S.  R.  <3o. 
T.  Taylor  (1915)  188  Ind.  240,  108  N. 
B.  1. 

Kentucky.  —  Harbison-Walker  Re- 
fractories Co.  V.  McFarland  (1913) 
156  Ky.  44,  160  S.  W.  798;  Ken- 
tucky Distilleries  &  Warehouse  Ck>.  v. 
Webb  (1918)  181  Ky.  90,  203  S.  W. 
870. 

Michigan. — ^Howell  v.  Lansing  ft 
Suburban  Traction  (3o.  (1906)  146 
Mich.  450,  108  N.  W.  846. 

Nebraska. — Sharpies  Co.  v.  Harding 
Oeamery  Co.  (1907)  78  Neb.  795,  11 
L.R.A.(N.S.)  863,  111  N.  W.  783. 

New  Jersey.— Couse  v.  Columbia 
Power  Mfg.  Co.  (1895)  —  N.  J.  Eq. 
— ,  33  Atl.  297. 

New  York. — ^Hurd  v.  New  York 
Commercial  Steam  Laundry  (1901) 
167  N.  Y.  89,  60  N.  E.  327. 

North  Carolina. — Friedenwald  v. 
Asheville  Tobacco  Works  (1895)  117 
N.  C.  544,  23  S.  E.  490. 

Ohio. — Compton  v.  Wabash,  St.  L. 
16  A.L.R.— 71. 


ft  P.  R.  Co.  (1888)  46  Ohio  St.  692,  16 
N.  E.  110,  18  N.  E.  380;  Andres  v. 
Morgan  (1900)  62  Ohio  St.  236,  78 
Am.  St.  Rep.  712,  56  N.  £.  875. 

Utah. — Cooper  v.  Utah  Light  ft  R. 
Co.  (1909)  35  Utah,  570,  136  Am.  St 
Rep.  1075,  102  Pac.  202. 

But  compare  Hageman  v.  Southern 
Electric  R.  Co.  (1907)  202  Mo.  249, 
100  S.  W.  1081,  which  limits  the  doe- 
trine  above  stated  to  cases  where  the 
corporation  was  insolvent  or  in 
liquidation. 

Opinion  seems  to  differ  upon  the 
question  whether  a  consideration  con- 
sisting of  stock  in  the  transferee  cor- 
poration will  give  it  the  status  of  a 
bona  fide  purchaser  for  value. 

That  it  will  do  so,  see  McAlister 
V.  Amekican  R.  Exp.  Ck).  (reported 
herewith)  ante,  1090,  and  Cooper  v. 
Utah  Light  ft  R.  Ck).  (1909)  85  Utah, 
670.  136  Am.  St.  Rep.  1075,  102  Pac. 
202,  in  which  it  is  said  that  "it  may 
be  that  a  creditor  cannot  complain 
when  the  shares  of  stock  of  the  pur- 
chasing corporation  are  received  and 
held  by  the  selling  corporation  as  as- 
sets of  property  of  the  latter,  except 
on  the  ground  that  the  consideration 
was  not  valuable  nor  adequate,  upon 
the  same  ground  that  it  might  com- 
plain of  any  other  consideration." 

But  see,  contra,  Hibemia  Ins.  Co.  v. 
St.  Louis  &  N.  O.  Transp.  (3o.  (1882) 
4  McCrary,  432,  13  Fed.  516;  Altoona 
V.  Richardson  Gas  ft  Oil  Co.  (1910)  81 
Kan.  717,  26  L.R.A.(N.S.)  661,  106 
Pac.  1025;  Mclver  v.  Young  Hard- 
ware Co.  (1907)  144  N.  C.  478, 119  Am. 
St.  Rep.  970,  57  S.  E.  169;  Jennings, 
N.  ft  Co.  V.  Crystal  Ice  Co.  (1913)  128 
Tenn.  231,  47  L.R.A.(N.S.)  1058.  159 
S.  W.  1088;  Hoggan  v.  Price  River 
Irrig.  Co.  (1919)  55  Utah,  170,  184 
Pac  636.  Compare  Wilson  v.  Aeolian 
Co.  (1901)  64  App.  Div.  337,  72  N.  Y. 
Supp.  150,  affirmed  without  opinion  in 
(1902)  170  N.  Y.  618,  63  N.  E.  1123; 
Berthold  v.  Holladay-Klotz  Land  ft 
Lumber  Co.  (1901)  91  Mo.  App.  233; 
Sweeney  v.  Heap  O'Brien  Min.  Co. 
(1916)  194  Mo.  App.  140,  186  S.  W. 
739. 

Thus,  a  new  corporation  to  which 
all  the  property  of  another  has  been 
transferred  in  consideration  of  stock 
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therein  is  liable  for  the  debts  of  Hhe 
transferrer  to  the  extent  of  the  prop- 
erty received,  although  such  convey- 
ance was  not  void  nor  fraudulent,  nor 
made  for  the  purpose  of  hindering  or 
defrauding  creditors.  Hoggan  v. 
Price  River  Irrig.  Co.  (1919)  55  Utah, 
170,  184  Pac.  536. 

This  is  upon  the  ground  that  the 
transaction  is  out  of  the  ordinary 
course  of  business,  and  the  very  cir- 
cumstancese  of  the  case  imply  full 
knowledge  on  the  part  of  the  purchas- 
ing corporation  of  all  facts  necessary 
to  charge  the  property  in  its  hands 
with  the  debts  of  the  selling  corpora- 
tion. Jennings,  N.  &  Co.  v.  Crystal 
Ice  Co.  (1913)  128  Tenn.  231,  47 
L.R.A.(N.S.)  1058,  159  S.  W.  1088. 

Ordinarily,  it  is  immaterial  that  the 
selling  corporation  was  insolvent. 
Chattanooga,  R.  &  C.  R.  Co.  v.  Evans 
(1895)  114  C.  C.  A.  116,  31  U.  S.  App. 
432,  66  Fed.  809. 

The  fact  that  the  purchasing  com- 
pany knew  that  the  vendor  was  in  a 
failing  condition  and  insolvent  does 
not  render  the  purchase  fraudulent, 
or  carry  with  it  notice  that  the  di- 
rectors of  that  company  will  misapply 
the  purchase  money.  Union  C!oal  Co. 
v.  Wooley  (1916)  54  Okla.  891,  — 
A.L.R.  — ,  154  Pac.  62. 

But  where  the  purchasing  corpora- 
tion, knowing  that  it  was  obtaining  all 
the  assets  of  every  kind  and  character 
which  belonged  to  an  insolvent  cor*- 
poration,  entered  into  an  agreement 
by  which  a  large  part  of  the  purchase 
price  was  to  be  placed  beyond  the 
reach  of  creditors  of  the  selling  cor- 
poration, it  is  chargeable  with  knowl- 
edge of  all  that  such  an  inquiry  would 
have  disclosed  concerning  the  exist- 
ence of  unsecured  creditors.  Chat- 
tanooga, R.  ft  C.  R.  Co.  V.  Evans 
(Fed.)  supra;  Tacoma  Ledger  Co.  v. 
Western  Home  Bldg.  Asso.  (1905)  87 
Wash.  467,  79  Pac.  992. 

The  principle  that,  where  one  cor- 
poration absorbs  all  the  assets  of  an- 
other, the  absorbing  corporation  be- 
comes liable  for  the  debts  of  the  ab- 
sorbed corporation,  does  not  apply 
where  only  a  part  of  the  assets  are 
acquired.  De  Shelter  v.  American 
Spring  Water  Supply  Co.  (1913)  182 
III.  App.  403;  Austin  Co.  v.  Smith  Co. 


(1912)  188  6a.  651,  76  S.  E.  1048. 
Ann.  Cas.  1913E,  1042. 

There  is  no  absorption  of  one  cor- 
poration by  another  where  the  assets 
of  one  were  transferred  to  a  copart- 
nership which  subsequently  trans- 
ferred them  to  the  second  corpora- 
tion. De  Shelter  v.  American  Spring 
Water  Supply  Co.,  (IlL)  supra. 

Where  the  transaction  is,  actually 
or  constructively,  one  in  fraud  of 
creditors,  the  transfer  may  be  set 
aside,  or  the  property  in  the  hands 
of  the  transferee  subjected  to  the 
payment  of  claims. 

United  States. — Brum  v.  Merchants 
Mut.  Ins.  Co.  (1882)  4  Woods,  156,  16 
Fed.  140;  Chattanooga,  R.  &  C.  R.  (>>. 
V.  Evans  (1896)  14  C.  C.  A.  116.  81 
U.  S.  App.  482,  66  Fed,  809;  Boyd  ▼. 
Northern  P.  R.  Co.  170  Fed.  779,  af- 
firmed in  (1910)  101  C.  C.  A.  18,  177 
Fed.  804,  which  is  affirmed  in  (1913) 
228  U.  S.  482,  67  L.  ed.  931,  81  Sup^ 
C^  Rep.  664. 

Alabama. — Ft.  Wayne  Bank  v.  Ala*- 
bama  Sanitarium  (1893)  103  Ala.  358, 
15  So.  618. 

Arkansas.— iWesco  Supply  Co.  v.  El 
Dorado  Light  &  Water  Co.  (1913)  107 
Ark.  424.  155  S.  W.  518. 

Colorado.  —  Goddard  v.  Fishelr 
Schlichten  Importing  Co.  (1897)  9 
Colo.  App.  306,  48  Pac.  279;  <]olorado 
Springs  Rapid  Transit  R.  Co.  v.  A}>- 
brecht  (1912)  22  Colo.  App.  201,  123 
Pac;  957. 

Indiana. — ^Magic  Packing  Co.  y. 
Stone-Ordean-Wells  C5o.  (1901)  158 
Ind.  638.  64  N.  E.  11 :  Chicago,  L  ft  S. 
R.  Co.  V.  Taylor  (1916)  183  Ind.  240, 
108  N.  E.  1. 

Iowa. — Ludecke  v.  Des  Moines 
Cabinet  Co.  (1908)  140  Iowa,  223,  82 
L.R.A.(N.S.)  616,  118  N.  W.  456. 

Kansas. — Crozier  v.  Menzies  Shoe 
Co.  (1918)  103  Kan.  566,  176  Pac.  876, 

Kentucky.  —  Carter  Coal  Co.  v. 
Clouse  (1915)  163  Ky.  337,  173  S.  W. 
794  (obiter) ;  Justice  v.  Catlettsburg 
Timber  Co.  (1916)  168  Ky.  665,  182 
S.  W.  831  (obiter) ;  American  R.  Exp. 
Co.  V.  Com.  (1920)  190  Ky.  636,  228  S. 
W.  433  (obiter). 

Louisiana. — Wolff  v.  Shreveport 
Gas,  E.  L.  &  P.  Co.  (1916)  138  La. 
743,  L.R.A.1916D,  1138,  70  So.  789. 

Mississippi^ — ^Mahaffey  .CJe,  v.  Ru- 
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sell  &  Butler  (1911)  100  Miss.  122,  64 
So.  807,  945. 

Missouri. — Barrie  v.  United  B.  Co. 
(1909)  188  Mo.  App.  657,  113  S.  W. 
1020. 

Montana. — 'Pittsmont  Copper  Co.  v. 
O'Rourke  (1914)  49  Mont.  281,  141 
Pac.  849. 

Nebraska. — Austin  v.  Tecumseh 
Nat.  Bank  (1896)  49  Neb.  412.  36 
L.R.A.  444,  69  Am.  St.  Rep.  543,  68 
N.  W.  628;  Sharpies  Co.  v.  Harding 
Creamery  Co.  (1907)  78  Neb.  795,  11 
L.R.A.(N.S.)  863,  111  N.  W.  783. 

New  York. — Cole  v.  Millertoji  Iron 
Co.  (1892)  133  N.  Y.  164,  28  Am.  St. 
Rep.  615,  80  N.  E.  847;  Hurd  v.  New 
York  &  C.  Steam  Laundry  Co.  (1901) 
167  N.  Y.  89,  60  N.  E.  327. 

North  Carolina. — Mclver  v.  Young 
Hardware  Co.  (1907)  144  N.  C.  478, 
119  Am.  St.  Rep.  970,  67  S.  E.  169. 

Ohio. — ^Auglaize  Box  Board  Co.  y. 
Hinton  (1919)  100  Ohio  St.  605,  126 
N.  E.  881. 

Oklahoma. — ^Burkholder  t.  Okmul- 
gee Coal  Co.  (1921)  —  Okla.  — ,  196 
Pac.  679  (obiter). 

Pennsylvania.^ —  Pennsylvania  Knit- 
ting Mills  V.  Bibb  Mfg.  Co.  (1900)  12 
Pa.  Super.  Ct.  846. 

Tennessee.— Jennings,  N.  &  Co.  t. 
Crystal  Ice  Co.  (1913)  128  Tenn.  231, 
47  L.R.A.(N.S.)  1058,  159  S.  W.  1088. 

Texas. — National  Bank  v.  Texas  In^ 
vest.  Co.  (1889)  74  Tex.  421,  12  S.  W. 
101. 

This  rule  operates  as  well  for  the 
benefit  of  creditors  whose  claims  are 
unliquidated  as  for  simple  contract 
creditors.  Schaake  v.  Eagle  Auto- 
matic Can  Co.  (1902)  135  CaL  472,  63 
Pac.  1025;  Standard  Distilling  &  Dis- 
tributing Co.  V.  Springfield  Coal  Min. 
&  Tile  Co.  (1909)  239  111.  600,  88  N.  E. 
236;  Swing  v.  American  Glucose  Co. 
(1905)  123  III.  App.  156;  Altoona  v. 
Richardson  Gas  &  Oil  Co.  (1910)  81 
Kan.  717,  26  L.R.A.(N.S.)  651,  106 
Pac.  1026;  Harbison-Walker  Refrac- 
tories Co.  V.  McFarland  (1913)  156  Ky. 
44, 160  S.  W.  798;  Vicksburg  &  Y.  City 
Teleph.  Co.  v.  Citizens'  Teleph.  Co. 
(1901)  79  Miss.  341,  89  Am.  St.  Rep. 
656,  80  So.  725;  Pittsmont  Copper  Co. 
V.  O'Rourke  (1914)  49  Mont.  281,  141 
Pac.  849. 

The  fact  that,  at  the  time  of  the 


taking  over  of  the  property  by  the 
one  company  from  the  other,  plaintiff 
was  a  creditor  at  large,  does  not  debar 
him  of  his  remedy.  Barrie  v.  United 
R.  Co.  (1909)  138  Mo.  App.  657,  119 
S.  W.  1020. 

General  creditors  are  not  defrauded 
by  the  transfer  by  one  corporation  of 
its  property  to  another,  where  the 
value  of  such  property  is  less  than 
the  amount  of  the  mortgage  indebted- 
ness thereon.  Clarke- Woodward  Drug 
Co.  v.  Hot  Lake  Sanatorium  Co. 
(1918)  88  Or.  284,  196  Pac.  796;  Jus- 
tice v.  Catlettsburg  Timber  Co.  (1916) 
168  Ky.  665,  182  S.  W.  831;  Warfield 
V.  Marshall  County  Canning  Co. 
(1887)  72  Iowa,  666,  2  Am.  St  Rep. 
263,  84  N.  W.  467.  A  contrary  con- 
clusion, however,  was  reached  in 
Sweeney  v.  Heap  O'Brien  Min.  CJo. 
(1916)  194  Mo.  App.  140,  186  S.  W. 
789,  in  which  persons  interested  in  a 
mining  corporation  which  had  become 
hopelessly  insolvent  organized  a  new 
corporation,  which  purchased  the 
plant  of  the  mining  company  in  con- 
sideration of  its  fair  value  in  stock 
of  the  new  company,  issued  to  a 
trustee  in  trust  for  the  benefit  of  (1) 
the  holders  of  notes  secured  by  moit- 
gage  thereon,  (2)  for  the' benefit  of 
an  unsecured  creditor,  and  (3)  in  case 
of  the  payment  of  the  indebted- 
nesses, for  the  benefit  of  the  stock- 
holders of  the  old  company  general- 
ly. It  was  contended  that  as  the 
plant  was,  at  the  time  of  the  trans- 
fer to  the  new  company,  mortgaged 
for  its  full  value,  the  plaintiff  was  iti 
no  wise  prejudiced  by  the  transfer, 
since  the  property  was  not  available 
for  the  payment  of  his  claim ;  but  the 
court,  after  stating  that,  had  the 
plant  been  conveyed  to  the  new  com- 
pany subject  to  the  encumbrance  of 
the  mortgage,  a  different  situation 
would  be  presented,  held  that  it  is  the 
property,  or  its  value  as  it  stands  in 
the  hands  of  the  purchasing  company, 
that  fixes  and  becomes  the  measure  of 
its  liability,  regardless  of  the  status 
or  availability  of  such  property  to  the 
creditor  while  in  the  hands  of  the 
selling  company,  saying:  "When 
there  is  such  identity  between  the 
selling  and  purchasing  companies,  the 
transfer  is  likened  to  a  mortgagor 
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purchasing  at  his  own  sale,  or  a  land- 
ownor  purchasing  his  land  at  a  tax 
sale.  In  such  case  the  amount  of  the 
mortgage  or  tax  lien  is  of  no  import* 
ance." 

In  Art  Soc.  v.  Leader  Pub.  Co. 
(1915)  60  Pa.  Super.  Ct.  548,  it  is  said: 
"The  mere  fact  that  a  corporation  dis- 
poses of  all  its  assets  to  another  cor- 
poration of  similar  name  will  not  of 
itself  raise  a  presumption  of  fraud. 
Especially  is  this  true  when  it  ap- 
.pears  that  the  stockholders  are  not 
the  same,  and  all  the  debts  of  the  old 
company  had  been  paid,  except  the 
one  sued  on,  and  it  was  not  known  to 
exist  until  two  years  after  the  new 
company  had  been  in  business.  The 
idea  of  fraud  is  further  removed 
where  ample  assets  came  into  the  old 
corporation  from  this  conveyance  to 
meet  this  claim.  When  the  similarity 
of  names  appears,  particularly  where 
the  only  distinguishing  characteristic 
is  the  article  'the,'  courts  will  not  be 
slow  to  seize  upon  slight  evidence  of 
unfair  dealing  to  open  up  the  question 
of  good  faith,  so  that  the  validity  of 
the  conveyance  between  creditor  and 
purchaser  may  be  determined." 

Where  a  corporation  transfers  all 
its  assets  to  a  new  corporation  with- 
out paying  or  making  provision  for 
the  payment  of  its  debts,  the  new  com- 
pany is,  by  virtue  of  the  transaction 
charged  with  notice,  and  if  creditors 
are  delayed  or  defrauded  thereby,  it 
is  a  constructive  fraud  against  them, 
and  the  creditor,  after  exhausting  his 
remedy  at  law,  may  bring  a  creditor's 
suit  to  reach  such  assets.  Williams  v. 
Commercial  Nat.  Bank  (1907)  49  Or. 
492,  11  L.R.A.(N.S.)  857,  90  Pac.  1012, 
91  Pac.  443. 

Where  all  the  property  of  one  cor- 
poration is  transferred  to  another, 
without  other  consideration  than  that 
growing  out  of  or  incidental  t4f  thd 
consolidation,  the  presumption  arises 
either  that  it  was  the  intention  of  the 
parties  that  the  successor  corporation 
would  assume  the  payment  of  the 
debts  that  were  equitably  a  claim 
upon  the  property  succeeded  to,  or 
that  the  transaction  was  a  fraud  on 
creditors   and   voidable  as  to  them. 


The  idea  is  that  a  successor  corpora- 
tion receives  benefit  from  such  a  suc- 
cession equitably  applicable  to  the 
payment  of  the  debts  of  the  former 
proprietor,  and  therefore,  to  the  ex- 
tent of  such  benefits,  is  liable  for  such 
debts.  From  that,  a  contract  liability 
is  implied  which  the  successor  cor- 
poration cannot  be  heard  to  deny; 
otherwise  it  would  be  allowed  to  de- 
fend on  the  ground  of  such  wrongdo- 
ing as,  of  itself,  would  avoid  the  trans- 
action altogether  as  to  creditors  on 
the  ground  of  fraud.  National 
Foundry  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co.  (1899)  105  Wis.  48, 
81  N.  W.  126,  afiSrmed  on  other 
grounds  in  (1901)  183  U.  S.  216,  46 
L.  ed.  157,  22  Sup.  Ct.  Rep.  111. 

A  sale  has  been  held  constructively 
fraudulent  as  to  creditors  where  the 
effect  is  to  leave  the  selling  corpora- 
tion without  any  property  in  the  state. 
See  American  R.  Exp.  Co.  v.  Com. 
(1920)  190  Ky.  636,  228  S.  W.  438 
(now  pending  in  the  United  States 
Supreme  Court). 

It  is  sometimes  contended  that 
where  all,  or  nearly  all,  of  the  as- 
sets of  a  corporation,  have  been  ac- 
quired by  another  for  a  consideration 
consisting  of  the  issuance  of  stock,  a 
creditor  of  the  old  corporation  should 
be  required  to  resort  to  such  stock 
for  the  payment  of  hie  debt.  The 
answer  to  this  is  found  in  Hibemia 
Ins.  Co.  V.  St.  Louis  &  N.  O.  Transp. 
Co.  (1882)  4  McCrary,  432,  13  Fed. 
616,  in  which  it  was  said:  "Equity 
will  not  compel  the  creditor  of  a  cor- 
poration to  waive  his  right  to  enforce 
his  claim  against  the  visible  and 
tangible  property  of  the  corporation, 
and  to  run  the  chances  of  following 
and  recovering  the  value  of  shares  of 
stock  after  they  are  placed  upon  the 
market."  And  compare  Luedecke  v. 
Des  Moines  Cabinet  Co.  (1908)  140 
Iowa,  223,  32  L.R.A.(N.S.)  616,  118  N. 
W.  456;  Shadford  v.  Detroit  v.  &  A.  A. 
R.  Co.  (1902)  130  Mich.  300,  89  N.  W. 
960;  Carstens  v.  Hofius  (1906)  44 
Wash.  456,  87  Pac.  631.  So.  also,  in 
Mclver  v.  Young  Hardware  Co.  (1907) 
144  N.  C.  478,  119  Am.  St.  Rep.  970, 
57  S.  E.  169,  it  is  said:  "When  he 
[the  creditor]  seeks  to  hold  the  partieis 
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-who  have  thas  stripped  the  debtor  cor- 
poration of  practically  all  its  avail- 
able capital,  he  is  told  that  the  stock 
of  the  insolvent  defendant,  the  Young 
Hardware  Company,  now,  of  course, 
worthless, — is  his  only  resort.  Can 
the  law  permit  this,  under  the  cir- 
cumstances, to  be  any  adequate  re- 
sponse to  the  creditor's  reasonable  de- 
mand for  the  Satisfaction  of  his 
claim?  We  are  bound  by  every  prin- 
ciple of  equity  and  fair  dealing,  and 
by  the  uniform  precedents  in  such 
cases,  to  answer  this  question  em- 
phatically in  the  negative."  And  in 
Jennings,  N.  &  Co.  v.  Crystal  Ice  Co. 
(1913)  128  Tenn.  231,  47  L.R.A.(N.S.) 
1058,  159  S.  W.  1088,  it  was  said: 
"Creditors  of  the  old  corporation  can- 
not be  required  to  look  alone  to  the 
stock  and  bonds  which  were  substi- 
tuted for  the  real  tangible  assets  of 
that  corporation.  ,  The  value  of  se- 
curities so  substituted  is  more  or  less 
problematical  and  creditors  should 
not  be  forced  to  surrender  their 
claims  against  available  assets  and 
transfer  such  claims  to  new  securi- 
ties. Their  remedy  cannot  thus  be 
hindered  and  impaired  for  the  benefit 
of  stockholders."  But  in  Baker  Fur- 
niture Co.  V.  Hall  (1906)  76  Neb.  98, 
111  N.  W.  129,  in  commenting  upon 
the  statement  above  quoted  from 
Hibernia  Ins.  Co.  v.  St.  Louis  &  N.  0. 
Transp.  Co.,  the  court  says:  "This 
possibly  might  depend  upon  the  cir- 
cumstances in  the  case.  If  the  court 
could  do  complete  equity  by  impound- 
ing the  shares  of  stock  .  .  .  there 
would  seem  to  be  no  necessity  of  in- 
terfering with  the  property  of  the 
corporation.  The  corporation  itself 
would,  of  course,  be  a  proper  party  to 
such  proceedings  in  equity,  and  a 
court  of  equity  should,  in  view  of  all 
the  circumstances  in  the  case,  frame 
its  decree  so  as  to  do  equity  to  the  par- 
ties and  to  make  its  relief  effective." 

In  Central  Improv.  Co.  v.  Cam- 
bria Steel  Co.  (1913)  127  C.  C.  A.  184, 
210  Fed.  696.  affirmed  in  (1916)  240 
U.  S.  166,  60  L.  ed.  579,  36  Sup.  Ct. 
Rep.  334,  it  was  said,  in  reply  to  the 
contention  that  the  remedy  of  the 
creditor  was  limited  to  a  pursuit  of 
the  stockholders  of  the  old  corpora- 


tion who  exchanged  their  stock  for 
the  stock  of  the  new  corporation,  that 
the  liability  o7  those  stockholders  is 
fbunded  on  their  relation  as  trustees 
for  the  creditors  of  the  corporation, 
but  that  the  reorganized  corporation, 
with  full  notice  of  their  interest,  lia- 
bility, and  duties  to  the  creditors  of 
the  old  corporation,  by  the  exchange 
of  stock,  became  such  a  trustee,  and 
since  its  power  over  the  property  of 
the  old  company,  by  the  ownership  of 
nearly  all  its  bonds,  as  well  as  stock, 
was  greater  than  that  of  the  former 
stockholders,  its  duty  to  protect  the 
rights  and  interests  of  the  creditors 
was  higher  and  more  imperative.  "It 
owed  them  the  duty  to  exercise  good 
faith,  care,  and  diligence  to  secure 
and  deliver  to  them  their  full  equit- 
able share  of  the  property,  or  the 
value  of  that  share.  Any  sale  or  con- 
veyance of  the  property  to  itself 
whereby  they  were  deprived  of,  and  it 
secured,  that  share  or  its  value,  was 
a  breach  of  duty  and  of  trust  which 
invoked  plenary  relief  from  a  court  of 
chancery,  and  as,  by  its  formal  fore- 
closure sale  to  itself  of  the  property 
of  the  Belt  Company  [the  original 
corporation],  it  took  to  itself  and  de- 
prived the  creditors  of  their  equitable 
interest  in  the  property  and  of  the 
value  of  that  interest,  it  is  not  less 
liable  in  equity  for  this  breach  of 
trust  than  were  the  stockholders  with 
whom  it  exchanged  its  stock." 

But  in  Hageman  v.  Southern  Elec- 
tric R.  Co.  (1907)  202  Mo.  249,  112  S. 
W.  1081,  it  was  held  that  a  corporation 
which  had  paid  to  each  of  the  stock- 
holders of  another  corporation  a  sum 
of  money  for  each  and  every  share  of 
stock,  with  the  understanding  and 
agreement  that  the  company  would 
convey  to  it,  without  additional 
charge,  all  its  rights,  franchises,  and 
property  of  every  kind  and  deacrip- 
tion,  was  not  liable  under  the  trust 
fund  doctrine  to  a  creditor  of  the 
transferrer,  but  that  the  trust  fund 
which  the  creditor  was  entitled  to 
follow  was  the  sums  received  by  the 
stockholders  in  consideration  of  the 
transfer.  The  court  said:  "We  have 
been  unable  to  find  a  single  case  sup- 
Jrarting  the  trust  fund  theory,  except 
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whfere  the  eorporitfon  was  insolvent,' 
or  Inhere  it  had  disposed  of  its  prop- 
erty for  the  purpose  of  defrauding  its 
creditors,  or  where  a  dissolution  of 
the  corporation  had  taken  place  and 
the  assets  placed  in  the  hands  of  a 
trustee  for  the  payment  of  the  debts, 
etc.,  or  where  it  had  no  power  or  au- 
thority whatever  to  make  the  sale  or 
transfer  of  its  property." 

a.  XMUUty  of  leasee. 

A  corporation  in  debt  cannot  trans- 
fer its  entire  property  by  lease  so  as 
to  prevent  the  application  of  the  prop- 
erty to  the  satisfaction  of  its  debts. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Third 
Nat.  Bank  (1890)  134  U.  S.  276.  33  L. 
ed.  900,  10  Sup.  Ct.  Rep.  660;  Black  v. 
St  Louis  &  S.  F.  R.  Co.  (1904)  110 
Mo.  App.  198,  85  S.  W.  96;  Missouri 
P.  R.  Co.  V.  Owens  (1883)  1  Tex.  Civ. 
App.  Cas.  (White  &  W.)  163.  Nor  can 
it  so  transfer  an  essential  part  there- 
of. Santa  Fe  Electric  Co.  v.  Hitch- 
cock (1897)  9  N.  M.  166,  60  Pac.  882. 

8.  ZilabiUttt  of  eorporatton  euceeetUng  to 
busineae  of  partnership  or  individual. 

The  decisions  on  this  branch  of  the 
question  exhibit  a  variety  of  conclu- 
sions. 

The  majority  view  is  that  the  mere 
fact  that  a  corporation  is  organized  to 
take  over  a  business  formerly  con- 
ducted by  a  Arm  or  individual  is  not 
of  itself  sufficient  to  render  it  liable 
for  a  debt  incurred  by  such  firm  or 
individual  in  conducting  such  busi- 
ness. 

United  States. —  Smith  v.  Bowker- 
Torrey  Co.  (1913)  207  Fed.  967. 

Georgia. — Culberson  v.  Alabama 
Constr.  Co.  (1907)  127  Ga.  599,  9 
L.R.A.(N.S.)  411,  66  S.  E.  765,  9  Ann. 
Cas.  507;  Greenberg-Miller  Co.  v. 
Everett  Shoe  Co.  (1912)  138  Ga.  729, 
78  S.  E.  1120;  Bludwine  Bottling  Co. 
v.  Crown  Cork  &  Seal  Co.  (1913)  14 
Ga.  App.  285,  80  S.  E.  863. 

Illinois. — Lawrence  v.  Nyberg  Au- 
tomobile Works  (1911)  162  111.  App. 
348. 

Kansas. — Hart  Pioneer  Nurseries 
Co.  V.  Coryell  (1898)  8  Kan.  App.  496, 
66  Pac.  614. 

Michigan. — McLellan     v.      Detroit 


File  Works  (1886)   66  Mich.  579,  2S 
N.  W.  821. 
■  Missouri. — Schnfeldt      v.       Smith 

(1897)  189  Mo.  867,  40  S.  W.  887. 

.  Nebraska. — Austin  ▼.  Tecumseh 
Nat  Bank  (1886)  49  Neb.  413,  85 
L.R.A.  424,  69  Am.  St  Rep.  543,  68 
N.  W.  628;  Baker  Furniture  Co.  t. 
Hall  (1907)  76  Neb.  93,  107  N.  W. 
117,  111  N.  W.  129;  118  N.  W.  267; 
Hall  v.  Baker  Furniture  Co.  (1910) 
86  Nebi  889,  126  N.  W.  628. 

Nevada. — Paxton  v.  Bacon  Mill  ft 
Min.  Co.  (1866)  2  Nov.  257,  8  Mor. 
Min.  Rep.  612. 

New  York. — Dingeldein  ▼.  Third. 
Ave.  R.  (X  (1861)  9  Bosw.  79,  re- 
versed on  other  grounds  in  (1868)  37 
N.  Y.  676;  Adams  v.  Empire  Laundry 
Mach.  Co.  (1889)  62  Hun,  610,  22  N. 
Y.  S.  R.  271,  4  N.  Y.  Supp.  738;  Brad- 
ley Fertilizer  Co.  ▼.  South  Pub.  Co. 
(1892)  44  N.  Y.  S..  R.  119,  17  N.  Y. 
Supp.  687;  Shuttleworth,  K.  &  Co.  ▼. 
Marchiony  Bros.  (1920)  179  N.  Y. 
Supp.  686. 

North  Carolina. — ^National  Bank  t. 
Hollingsworth  (1904)  135  N.  C.  566, 
47  S.  E.  618. 

South  Dakota. — Byrne  ft  H.  Dry 
Goods  Co.  V.  Willis-Dunn  Co.  (1909) 
28  S.  D.  221,  29  L.R.A.(N.S.)  689,  121 
N.  W.  620. 

Wisconsin. — Ziemer  v.  G.  G.  Bret- 
ting  Mfg.  Co.  (1911)  147  Wis.  262.  183 
N.  W.  139,  Ann.  Cas.  1912D,  1275. 

Wyoming. — Durlacher     v.      Frazer 

(1898)  8  Wyo.  58,  80  Ana.  St  Rep.  918, 
55  Pac.  306. 

It  has  likewise  been  held  that  an 
action  is  not  maintainable  against  an 
incorporated  company  for  a  tort  of 
the  partnership  to  whose  business  it 
has  succeeded  (Stewart  v.  Mynatt 
(1911)  135  Ga.  637,  70  S.  E.  825.  2  N. 
C.  C.  A.  519) ;  and  that  the  identity  of 
the  members  of  a  partnership  which 
has  committed  a  tort  with  the  stock- 
holders of  a  corporation  which  has 
taken  over  the  business  of  the  part- 
nership is  not  sufficient  to  authorize  a 
suit  and  recovery  against  the  cor- 
poration, which  is  a  distinct  legal  en- 
tity (Martin  v.  Culpepper  Supply  Ck>. 
(1921)  —  W.  Va.  — ,  107  S.  E.  183). 

In  some  eases,  however,  it  is  held 
that  a  corporation  organised  to  take 
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over  a  business  may  be-conaidercd.as 
bound  to  discharge  its  liabilities,  even 
without  express  assumption  of  thenu 
Du  Vivier  v.  Gallice  (1906)  80  C.  C.  A. 
656, 149  Fed.  118;  Re  A.  C.  Crosby  Co. 
(1912)  199  Fed.  844;  Andres  v.  Mor* 
gun  (1900)  62  Ohio  St.  236,  78  Am.  St 
Rep.  712.  66  N.  E.  875;  Haslett  v. 
Wotherspoon  (1847)  20  S.  C.  Eq.  (1 
Strobh.)  209;  Texas  Loan  Agency  ▼. 
Hunter  (1896)  18  Tex.  Civ.  App.  402, 
35  S.  W.  899. 

The  transfer  to  the  corporation  will 
not,  of  course,  exonerate  the  property 
from  liability  for  the  debts  of  the 
transferrer,  where  the  organization 
of  the  corporation  is  found  to  be  a 
device  resorted  to  to  hinder,  delay, 
and  defraud  creditors.  (Booth  v. 
Bunce  (1865)  83  N.  Y.  J39,  88  Am. 
Dec.  872;  Williams  v.  Colby  (1889)  24 
N.  Y.  S.  R.  793,  6  N.  Y.  Supp.  459) ; 
but  the  fact  that  the  consideration  for 
the  transfer  of  the  business  is  stock 
in  the  new  corporation  does  not  renr 
der  the  transaction  one  in  fraud  of 
creditors,  since  the  individual  or  part- 
ners continue  liable  as  before,  and 
with  presumably  as  much  property  as 
before,  the  shares  of  stock  represent- 
ing the  property  pat  into  the  corpora- 
tion being  liable  for  the  debts  of  the 
business,  as  the  property  would  have 
been.  McLellan  v.  Detroit  File  Works 
(1885)  56  Mich.  579,  23  N.  W.  321; 
National  Bank  v.  HoUingsworth 
(1904)  185  N.  C.  666,  47  S.  E.  618. 

Some  courts,  without  going  so  far 
as  to  hold  the  corporation  liable  at  all 
events,  have  attempted  to  devise  some 
theory  upon  which  the  assets  received 
from  the  individual  or  partnership 
may  be  subjected  to  the  claims  of  the 
creditors  of  such  individual  or  part- 
nership incurred  in  the  conduct  of  the 
business.  It  has  accordingly  been 
held  in  some  cases  that  a  presumption 
arises  that  the  corporation  has  as- 
sumed such  debts.  See  Curtis,  J.  &.  Co. 
v.  Smelter  Nat.  Bank  (1908)  43  Colo. 
891,  96  Pac.  172;  Bremen  Sav.  Bank 
V.  Branch-Crookes  Saw  Co.  (1891)  104 
Mo.  425,  16  S.  W.  209;  Reed  Bros.  Co. 
▼.  First  Nat  Bank  (1895)  46  Neb.  168, 
64  N.  W.  701;  Baker  Furniture  Co.  v. 
Hall  (1906)  76  Neb.  88, 107  N.  W.  117, 
judgment   vacated    on    rehearing   in 


(1902)  76  Neb.  98,  HI  N.  W.  129; 
Modern  Dairy  &  Creamery  Co.  v. 
Blanke  &  H.  Supply  Co.  (1909)  —  Tex. 
Civ.  App.  — ,  116  S.  W.  153;  Ziemer  v. 
C.  G.  Bretting  Mfg.  Co.  (1911)  147  Wis. 
262,  133  N.  W.  139,  Ann.  Cas.  1912D, 
1276.  But  see,  contra,  McLellan  v.  De- 
troit File  Works  (1885)  66  Mich.  579, 
28  N.  W.  321;  Schufeldt  v.  Smith 
(1897)  139  Mo.  867,  40  S.  W.  887. 

But  the  presumption  so  raised  is  a 
rebuttable  one.  Campbell  v.  Farmers' 
&  M.  Bank  (1896)  49  Neb.  143,  68  N. 
W.  844 

Others  take  the  view  that  where 
the  corporation  has  received  the  prop- 
erty for  which  the  indebtedness  was 
incurred,  it  should  be  held  liable.  See 
Bludwine  Bottling  Co.  v.  Crown  Cork 
&  Seal  Co.  (1914)  14  Ga.  App.  285,  80 
S.  E.  853;  Pa::ton  v.  Bacon  Mill  &  Min. 
Co.  (1866)  2  Nev.  257.  8  Mor,  Min. 
Rep.  512;  Andres  v.  Morgan  (1900)  62 
Ohio  St.  236.  78  Am.  St  Rep.  712,  56 
N.  E.  875.  But  see  contra.  Green  berg- 
Miller  Co.  V.  Everett  Shoe  Co.  (1912) 
188  Ga.  729,  75  S.  E.  1120. 
.  In  Andres  v.  Morgan  (1900)  62  Ohio 
.St  236,  78  Am.  St  Rep.  712.  56  N.  E. 
875,  it  was  held  that  a  corporation  re- 
ceiving from  the  members  of  a  copart- 
nership their  respective  interests  in 
the  partnership,  in  exchange  for  its 
capital  stock,  was  liable  for  the  part- 
nership debts,  whether  It  had  express- 
ly assumed  such  indebtedness  or  not, 
the  court  saying:  "It  is  not  to  be  re- 
garded as  an  ordinary  sale  of  prop- 
erty by  one  to  another.  A  partnership 
is  a  quasi  legal  entity.  It  owns  prop- 
erty and  has  liabilities  as  such.  Its 
creditors  have  a  right  to  the  payment 
of  their  claims  from  the  partnership 
assets  in  preference  to  individual 
creditors,  and  have  in  equity  a  lien  on 
the  assets  of  the  firm  that  may  be 
worked  out  through  the  partners.  So 
that  when  the  partners  transferred 
all  the  property  of  the  firm  to  the 
company,  the  partnership  was  dis- 
solved and  the  rights  of  its  creditors 
followed  the  partners  and  the  prop- 
erty into  the  corporation,  and  it  was 
bound  to  discharge  the  debts  of  the 
partnership,  having  received  the  prop- 
erty of  the  partnership  on  which  it 
had  obtained  credit    It  could  not  re- 
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tain  the  property  and  repudiate  the 
liability.  AH  that  the  corporation 
paid  for  the  property  transferred  to  it 
was  the  stock  issued  in  exchange, — 
simply  a  metamorphosis  of  a  partner- 
ship into  a  corporation,  without  any 
change  of  individuals, — and,  unless  it 
assi'-med  the  payment  of  the  debts  of 
the  firm,  there  was  no  consideration 
for  the  transfer  of  the  property,  for 
the  stock  without  the  property  repre- 
sented nothing  and  was  worth 
nothing.  That  a  corporation  could  be 
formed  and,  with  its  capital,  purchase 
a  partnership  and  its  business  with- 
out being  liable  for  its  debts,  unless 
expressly  assumed,  is  not  doubted; 
but  this  is  not  such  a  case." 

See  also  DuVivier  v.  Gallice  (1906) 
80  C.  C.  A.  556,  149  Fed.  118,  in  which 
it  is  held  that  a  corporation  organized 
by  the  same  persons  who  composed  a 
copartnership,  for  the  purpose  of 
carrying  on  the  same  business  at  the 
same  place,  and  with  the  same  em- 
ployees, using  some  of  the  same  books 
of  account,  and  issuing  all  its  stock 
to  the  members  of  the  copartnership 
or  their  nominees,  must  be  held  liable 
for  the  debts  of  the  partnership,  even 
though  they  were  not  expressly  as- 
sumed by  the  writings  transferring 
the  assets  to  the  corporation,  and  the 
corporation  undertook  only  to  pay  the 
debts  of  the  firm  as  shown  upon  their 
books;  and  Re  A.  G.  Crosby  Co.  (1912) 
199  Fed.  844,  which  holds  that  a  cor- 
poration organized  to  take  over  a  part- 
nership business  may  be  considered 
as  bound  to  discharge  its  liabilities, 
even  without  express  assumption  of 
them. 

But  in  Hall  y.  Baker  Furniture  Co. 
(1910)  86  Neb.  389,  125  N.  W.  628, 
the  court  distinguishes  cases  in  which 
the  creditors  of  a  corporation  have 
been  permitted  to  follow  its  assets 
into  the  hands  of  its  successor,  on  the 
ground  that  a  partnership  does  not 
hold  its  property  in  trust  for  its  cred- 
itors, saying:  "The  members  of  a 
partnership  may  be  sued  for  its  debts, 
and  all  of  their  property  not  exempt 
seized  to  satisfy  the  judgment;  but 
when  corporate  assets  are  dissipated, 
a  judgmrat  against  it  is  valueless." 


B«vl«w  wf  tlM  4««lslmM. 

In  Smith  v.  Bowker-Torrey  (Jo. 
(1913)  207  Fed.  967,  it  was  held  that  a 
creditor  of  a  firm  which  had  trans* 
ferred  part  of  its  property  to  a  cor- 
poration, in  consideration  of  a  speci- 
fied amount  of  stock  of  the  corpora- 
tion, was  not  entitled  to  prove  his 
debt  as  a  claim  against  the  corpora- 
tion's assets  in  insolvency.  The  court 
said:  "Looking  to  the  substance  of 
the  matter,  the  agreement  between 
the  corporation,  all  of  whose  stock 
was  held  by  the  copartners,  and  the 
copartners,  is  primarily  a  matter  of 
form.  Their  agreement  in  the  form 
of  a  corporation  to  pay  their  own 
debts  as  copartners,  and  in  the  form 
of  a  corporation  to  hold  themselves 
harmless  against  their  copartnership 
debts,  does  not  seem  to  give  rise  to 
any  substantial  equities  of  the  copart- 
ners against  the  corporation.  In  the 
absence  of  any  allegation  of  the 
claimant  that  he  is  unable  to  obtain 
satisfaction  from  the  copartners  by 
suit  at  law,  or  that  the  copartners 
who  made  the  note  are  without  assets 
to  pay  it,  his  case  is  lacking  in  the 
elements  which  are  ordinarily  essen- 
tial to  a  creditor's  bill  to  follow  equit- 
able assets.  The  claimnnt  apparently 
has  no  interest  in  the  exoneration  of 
the  copartners  from  the  payment  of 
the  note,  and  if  there  be  any  sort  of 
equitable  claim  of  the  copartnership 
upon  the  corporation,  which  is,  to  say 
the  least,  most  doubtful,  there  ap- 
pears no  reason  why  this  claimant 
should  be  permitted  to  follow  such 
equitable  assets  of  the  copartnership, 
when  he  may  resort  to  the  copartner- 
ship real  estate  or  to  the  individual 
liability  of  the  copartners." 

In  Curtis,  J.  &  Co.  v.  Smelter  Nat. 
Bank  (1908)  43  Colo.  391,  96  Pac.  172, 
in  which  the  question  was  not  as  to 
the  liability  of  the  successor  corpora- 
tion, but  as  to  the  validity  of  its  as- 
sumption of  the  debts  of  the  business, 
it  was  held  that,  as  it  appeared  that 
the  individual  who  had,  before  thft 
organization  of  the  corporation,  car- 
ried on  the  business,  continued,  as 
president,  manager,  and  principal 
stockholder,  to  carry  on  the  same 
business  in  the  corporate  name,  an4 
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that  the  books  kept  in  his  private 
business  were  continued  as  the  books 
of  the  company,  there  was  simply  a 
change  from  doing  business  in  one 
capacity  to  that  of  another,  and  ac- 
cordingly that  the  corporation  was  at 
least  presumptively  liable  for  debts, 
incurred  by  him  in  his  individual 
capacity,  in  the  business  to  which  it 
succeeded. 

Where  nothing  appears  except  the 
single  fact  that  the  partnership  was 
of  the  same  name  as  the  afterwards 
chartered  company,  and  had  the  same 
agent,  and  was  engaged  in  the  same 
business,  and  it  does  not  appear  that 
the  one  is  a  successor  of  the  other  ex- 
cept in  name,  the  corporation  is  not 
ehargeable  with  the  debts  of  the 
partnership.  Georgia  Co.  v.  Castle- 
berry  (1871)  43  Ga.  187. 

In  Culberson  v.  Alabama  Constr. 
Co.  (1907)  127  Ga.  699.  9  L.R.A.(N.S.) 
411,  66  S.  E.  766,  9  Ann.  Cas.  607,  it  is 
held  that  a  corporation  which  was 
formerly  a  partnership,  and  which 
bad  acquired  all  of  the  partnership 
property,  was  not  liable  for  services 
rendered  to  the  partnership,  the  court 
saying:  "There  was  nothing  to  show 
that  there  had  been  any  assumption  by 
the  corporation  of  debts  of  the  part- 
nership, or  that  it  had  acquired  the 
partnership's  property  in  fraud  of 
creditors  of  the  firm.  A  corporation 
which  lawfully  acquires  the  property 
of  a  partnership  does  not  thereby  be- 
come liable  for  the  partnership's 
debts.  Partners  own  the  firm  prop- 
erty just  as  individuals  own  their 
property;  and  'as  the  ordinary  credit- 
ors of  an  individual  have  no  lien  on  his 
property,  and  cannot  prevent  him  from 
disposing  of  it  as  he  pleases,  so  the 
ordinary  creditors  of  a  firm  have  no 
lien  on  the  property  of  the  firm,  so 
as  to  be  able  to  prevent  it  from  part- 
ing with  that  property  to  whomsoever 
it  chooses.' " 

The  fact  that  an  individual,  in- 
debted for  merchandise,  turns  over 
his  stock  of  goods  to  a  corporation  in 
consideration  of  an  issuance  of  its 
stock,  will  not  render  the  corporation 
liable  for  the  debt.  Greenberg-Miller 
Co.  v.  Everett  Shoe  Co.  (1912)  188 
G*.  729,  76  S.  E.  1120. 


The  fact  that  the  particular  cor- 
porate name  granted  to  a  corporation 
created  by  the  superior  court  is  iden- 
tical with  the  trade-name  or  device 
used  by  one  or  more  persons  doing 
business  under  that  name  is  not  of  it- 
self sufficient  to  support  the  inference 
that  the  corporation  in  question  is  lia- 
ble upon  the  contract  of  the  indi- 
vidual, or  individuals  who  used  the 
trade-name  prior  to  its  incorporation. 
Bludwine  Bottling  Co.  v.  Crown  Cork 
&  Seal  Co.  (1914)  14  Ga.  App.  285,  80 
S.  E.  853. 

In  McLellan  v.  Detroit  File  Works 
(1885)  56  Mich.  579,  23  N.  W.  321,  it 
was  held  that  a  corporation  formed  to 
talce  over  the  business  of  a  copartner- 
ship, all  of  the  shares  of  stock  excepfc 
two  being  taken  by  the  partners,  and 
the  partnership  assets  being  trans- 
ferred to  the  corporation  in  considera- 
tion of  the  stock  issued  to  the  part- 
ners, was  not  liable  on  a  partnership 
note  not  assumed  by  it,  the  court  say- 
ing: "The  fact  that  the  assets  of  the 
partnership  went  to  the  corporation 
has  no  significance  in  this  contro- 
versy. The  partners  were  paid  for 
their  interest  in  the  assets  with  stock 
of  the  corporation,  and  the  creditors 
of  the  partnership  lost  nothing  by  it, 
for  the  partners  continued  liable  to 
them,  as  before,  and  with,  presump- 
tively, as  much  property  as  before." 
It  was  further  held  that  the  fact  that 
nearly  all  the  shares  in  the  corpora- 
tion were  issued  to  the  partners  was 
no  proof  of  an  understanding  that  the 
corporation  would  assume  partner- 
ship debts,  since  the  corporation, 
when  formed,  was  not  identical  with 
the  partnership,  and  could  not  be 
sued  for  its  debts  even  if  there  were 
no  other  stockholders. 

In  Bremen  Sav.  Bank  v.  Branch- 
Crookes  Saw  Co.  (1891)  104  Mo.  425, 
16  S.  W.  209,  where  a  person  who  had 
carried  on  business  in  his  own  name 
and  also  under  the  name  of  Bran$h- 
Crookes  "&  Company,"  and  had  bor- 
rowed money  on  the  credit  of  both 
names,  afterward  transferred  the  as- 
sets of  that  part  of  the  business  car- 
ried on  under  the  name  of  Branch- 
Crookes  &  Company  to  a  corporation 
called  Branch-Crooke  Saw  Company 
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of  which  he  owned  the  greater  part  of 
the  capital  stock,  it  was  said  that 
there  was  a  strong  inference  that 
such  debt  was  carried  with  the  assets 
into  the  corporation. 

A  corporation  formed  by  the  mem- 
bers of  a  partnership  is  not  identical 
therewith,  although  composed  of  the 
same  members;  and  the  fact  that 
members  of  the  partnership  and 
stockholders  of  the  corporation  are 
the  same  persons  does  not  imply  an 
assumption  of  the  partnership  debts. 
Schufeldt  V.  Smith  (1897)  139  Mo. 
867,  40  S.  W.  887. 

In  Reed  Bros.  Co.  v.  First  Nat. 
Bank  (1895)  46  Neb.  168,  64  N.  W. 
701,  where  a  partnership  whose  lia- 
bilities were  about  equivalent  to  its 
assets  was  formed  into  a  corporation 
.  having  as  stockholders  the  members  of 
the  partnership  and  third  persons 
who  knew  that  there  were  outstand- 
ing partnership  debts,  and  the  stock 
of  goods  was  transferred  to  one  of  the 
partners,  who,  in  consideration  there- 
for, guaranteed  the  payment  of  the 
debts  of  the  partnership,  and  turned 
the  stock  over  to  the  corporation, 
which  continued  the  partnership  busi- 
ness, it  was  held  that  the  facts  war- 
ranted the  conclusion  that  the  part- 
nership became  incorporated  and  re- 
ceived and  accepted  the  transfer  of 
the  assets  of  the  partnership,  to  be 
appropriated  and  used  in  forwarding 
the  object  and  purposes  of  the  cor- 
poration, and  that  by  so  doing  it  as- 
sumed the  liabilities  or  debts  of  the 
firm. 

In  the  absence  of  fraud  or  a  special 
agreement,  a  newly  organized  cor- 
poration for  banking  purposes  which 
had  succeeded  to  the  business  and 
property  of  a  pre-existing  partnership 
is  not  liable  for  the  debts  of  the  latter 
where  it  is  not  shown  that  the  stock- 
holders of  the  corporation  were  the 
former  partners,  or  that  the  corpora- 
tion was  a  mere  continuance  of  the 
former  firm.  Austin  v.  Tecumseh 
Nat.  Bank  (1896)  49  Neb.  413,  35 
L.R.A.  444,  59  Am.  St.  Rep.  543,  68  N. 
W.  628. 

In  Baker  Furniture  Co.  ▼.  Hall 
(1906)  76  Neb.  93,  111  N.  W.  129,  re- 
hearing denied  in  (1907)  76  Neb.  101, 


118  N.  W.  267,  the  memb«rs  of  a 
partnership  which  was  financially  em-> 
barrassed  proposed  to  a  third  person 
to  form  a  corporation,  to  be  prop- 
erly financed  by  him,  for  the  pur- 
pose of  taking  over  and  eonductingr 
the  business.  The  obligations  of  the 
partnership  consisted  of  debts  to  rela- 
tives, to  a  bank,  and  certain  mer- 
chandise debts,  and  it  was  repre- 
sented that  the  relatives  would  for- 
give the  debts  due  them,  and  the  bank 
agreed  that,  in  consideration  of  a 
cash  payment  and  the  execution  of 
new  notes  by  the  members  of  the  co- 
partnership, secured  by  a  mortgage 
upon  their  individual  property  of  one 
of  them,  it  would  forgive  the  balance 
of  its  indebtedness.  Thereupon  the 
third  person  and  the  bank  required  a 
written  statement  of  the  indebtedness 
of  the  firm,  so  that  provision  could  be 
made  to  liquidate  it,  and  thus  start 
the  business,  which  was  to  be  con- 
ducted by  the  corporation,  without 
debt.  This  was  supposed  to  have 
been  done,  whereupon  a  corporation 
was  formed,  all  the  capital  stock  of 
which,  except  one  share,  was  issued  to 
the  copartners,  who  immediately 
transferred  a  portion  thereof  to  the 
third  person  as  his  share  of  such  capi- 
tal stock,  retaining  the  remainder  in 
pasrment  for  the  property  which  they 
transferred  to  the  corporation.  To 
induce  the  third  person  to  join  in  the 
enterprise  the  copartners  had  entered 
into  a  contract  with  him  in  writing, 
guaranteeing  him  dividends  on  his 
stock,  he  in  turn  agreeing  that  they 
might  repurchase  his  stock  at  a  cer- 
tain price  within  three  years.  The 
copartners,  to  secure  the  fulfilment  of 
this  contract,  and  also  as  collateral 
security  for  individual  loans  subse- 
quently made  to  them,  pledged  to 
such  third  person  their  stock  as  col- 
lateral, which  upon  their  default  was 
subsequently  purchased  by  him  upon 
judicial  sale.  It  was  held  that  under 
these  circumstances  it  could  not  be 
said  that  the  transaction  was  in  fact 
a  continuation  of  the  old  partnership, 
and  that  the  fact  that  the  third  per- 
son had  become  the  owner  of  the 
shares  of  capital  stock  issued  to  the 
former  partners  did  not  render  him 
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liable  for  fheir  debts,  and  that  such 
transaction  was  not  fraudulent  as  to 
the  creditors  of  the  firm. 

In  Hall  y.  Baker  Furniture  Co. 
(1910)  86  Neb.  889,  125  N.  W.  628,  it 
was  held  that  a  corporation  formed 
by  the  members  of  an  insolvent  part- 
nership and  a  third  person,  who,  in 
good  faith,  put  a  large  amount  of 
money  into  the  new  concern,  believing 
that  the  partnership  debts  had  been 
satisfied,  is  not  liable,  even  in  equity, 
to  a  partnership  creditor,  but  that  the 
partners'  interest  in  the  corporation 
may  be  reached. 

In  Paxton  v.  Bacon  Mill  &  Min.  Co. 
(1866)  2  Nev.  257.  3  Mor.  Min.  Rep. 
512,  it  was  held  that  a  corporation 
whose  property  was  composed  partly 
of  that  of  a  pre-existing  association, 
and  partly  of  property  of  third  per- 
sons unconnected  with  such  associa- 
tion, was  not  liable  for  the  debts  of 
the  association.  The  court  said: 
"Had  the  mill  owners  all  been  mem- 
bers of  the  firm  of  Fairfax,  Doake,  k 
Company  at  the  time  the  debt  sued  on 
was  contracted,  and  had  they  formed 
a  corporation  for  the  purpose  of 
carrying  out  the  objects  of  the  part- 
nership or  association,  without  taking 
in  strangers,  in  such  case  the  corpora- 
tion would,  perhaps,  be  primarily  lia- 
ble in  equity  for  the  debts  of  the  asso- 
ciation which  it  succeeded.  Under 
such  circumstances  the  property  of 
no  one  but  those  who  contracted  the 
debt  and  were  originally  liable  would 
be  taken  or  subjected  to  the  payment 
of  it.  The  same  persons  continue  the 
same  business,  with  the  same  prop- 
erty, with  no  substantial  change  ex- 
cept in  name.  In  such  a  case  there,  is 
no  reason  why,  in  equity,  the  corpora- 
tion should  not  be  primarily  liable  for 
the  debts,  as  it  has  succeeded  to  the 
property  of  the  association.  But  if 
the  rule  contended  for  by  counsel  for 
appellant  be  the  law,  the  property  of 
a  stranger  to  the  contract  of  indebted- 
ness, who  may  have  had  no  knowledge 
of  its  existence,  or  even  the  means  of 
ascertaining  it  would  be  subjected  to 
tbe  payment  of  the  liabilities  of  indi- 
viduals with  whom  he  may  have  asso- 
-ciated  himself  in  a  common  enterprise 
or  business.    The  injustice  of  such  a 


rule  is  so  apparent  that  no  subtlety  of 
reason  can  well  disguise  it.  The 
general  rule  of  law  is  that  none  are 
liable  upon  contract  except  those  who 
are  parties  to  it ;  but  here  it  is  sought 
to  charge  an  entire  stranger  to  the 
contract  with  the  responsibility  of  dis- 
charging it.  The  plaintiffs  had  no 
lien  upon  the  mine,  the  formation  of 
the  corporation  deprived  them  of  no 
remedy  or  security;  the  interest 
which  the  mill  owners  received  in  the 
corporation  was  doubtless  only  equal 
to  the  value  of  the  property  which 
they  put  into  it;  the  plaintiffs'  right 
of  action  against  Fairfax,  Doake,  & 
Company  continued  as  if  no  incor« 
poration  had  taken  place,  and  their 
interest  in  the  Bacon  Mill  &  Mining 
Company  was  as  much  subject  to  be 
taken  to  satisfy  the  demand  of  plain- 
tiffs as  the  mining  ground  was  before 
the  incorporation;  hence,  we  see  no 
equity  to  favor  the  rule  contended  for 
hy  appellants'  counsel." 

The  mere  fact  that  a  corporation, 
the  membership  of  which  is  not  con- 
fined to  the  members  of  a  copartnery 
ship,  received  by  transfer  the  asseti 
of  such  partnership,  does  not  have  the 
effect  to  charge  it  with  the  payment 
of  the  debts  of  the  copartnership. 
Adams  v.  Empire  Laundry  Mach.  Co. 
(1889)  52  Hun,  610,  22  N.  Y.  S.  R.  271, 
4  N.  Y.  Supp.  788. 

A  corporation  organized  by  one  who 
has  theretofore  been  doing  businesa 
under  a  corporate  name  cannot  be 
held  liable  for  a  debt  incurred  by  him 
for  the  purchase  of  goods,  upon  any 
theory  of  a  purchase  of  such  goods  by 
a  de  facto  corporation,  there  having 
been  no  attempt  at  organization,  no 
use  of  corporate  franchises,  and 
nothing  in  the  nature  of  corporate 
proceedings  prior  to  the  actual  incor- 
poration. Bradley  Fertilizer  Co.  v. 
South  Pub.  Co.  (1892)  44  N.  Y.  S.  R. 
119,  17  N.  Y.  Supp.  587. 

A  corporation  to  which  an  indi- 
vidual has  transferred  his  business 
and  the  property  employed  therein, 
in  exchange  for  its  stock,  is  not  liable 
for  his  debts  where  there  was  no  in- 
tent to  defraud  creditors  in  making 
the  transfer,  the  shares  of  stock 
representing  the  property  which  h« 
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pat  into  the  corporation,  and  being 
liable  for  his  debts  as  the  property 
would  have  been.  •  National  Banlc  v. 
Hollingsworth  (1904)  135  N.  C.  556, 
47  S.  E.  618. 

Where  the  members  of  a  joint  stock 
association  obtained  a  charter  of  in- 
corporation and  turned  over  the  prop- 
erty of  the  association  to  the  new  cor- 
poration, such  corporation  is  liable  for 
the  association's  debts.  Haslett  v. 
Wotherspoon  (1847)  20  S.  C  Eq. 
(1  Strobh.)  209. 

In  Byrne  &  Hammer  Dry  Goods  Co. 
▼.  Willis-Dunn  Co.  (1909)  23  S.  D.  221, 
29  L.R.A.(N.S.)  589,  121  N.  W.  620,  it 
was  held  that  a  corporation  which 
continued  the  business  of  an  insolvent 
partnership,  which  received  none  of 
the  assets  of  the  firm  except  the  pro- 
ceeds of  certain  insurance  with  which 
the  former  partners  paid  for  their 
ntock,  was  not  liable  for  the  debts  of 
the  partnership. 

In  Texas  Loan  Agency  v.  Hunter 
(1896>  13  Tex.  Civ.  App.  402,  35  S.  W. 
399,  where  a  partnership  had  nego- 
tiated a  usurious  loan,  a  corporation 
of  which  members  of  the  pre-existing 
partnership  were  the  principal  stock- 
holders was  held  liable  for  the  penal- 
ties prescribed  for  usury. 

In  Modem  Dairy  &  Creamery  Co.  v. 
Blanke  &  H.  Supply  Co.  (1909)  —  Tex. 
Civ.  App.  — ,  116  S.  W.  153,  it  was  said 
that  if  a  corporation  has  been  formed 
by  the  members  of  a  partnership  that 
had  incurred  a  debt,  and  the  assets  of 
the  partnership  have  been  assigned  to 
the  corporation  for  the  continuance  of 
the  business,  it  may  be  presumed  that 
the  corporation  has  assumed  the  part- 
nership debts,  and  will  be  prima  facie 
liable  therefor. 

Where  copartners  or  other  joint 
owners  of  a  solvent  going  business 
transformed  themselves  into  a  cor- 
poration, to  which  the  joint  property 
was  transferred  in  exchange  for 
shares  of  stock,  the  new  corporation 
is  liable  for  the  debts  of  the  former 
partnership  only  where  it  has  as- 
sumed them;  but  such  assumption 
may  be  implied  as  well  as  express. 
Ziemer  v.  C.  G.  Bretting  Mfg.  Co. 
(1911)  147  Wis.  252,  188  N.  W.  139, 
Ann.  Cas.  1912D,  1275. 


t.  X/idbtUty  of  eorpmnttion  tu  affected  by 
change  of  name. 

A  mere  change  of  its  corporate 
name  will  not  enable  a  company  to 
avoid  liabilify.  White  v.  Atlanta,  B.  & 
A.  R.  Co.  (1908)  6  Ga.  App.  308,  63  S. 
£.  234;  Dean  v.  La  Motte  Lead  Co. 
(1875)  59  Mo.  523;  Armour  v.  E.  Be- 
ment's  Sons  (1903)  62  C.  C.  A.  142, 128 
Fed.  56  (obiter). 

o.  ZAabilitv  of  de  Jure  for  debts  of  de 
facto  corporation. 

The  conversion  of  a  trading  com- 
pany acting  as  a  corporation  de  facto 
into  one  de  jure  will  not  exempt  the 
property  held  in  the  latter  character 
from  liability  to  the  obligations  bf 
the  former.  Georgia  Ice  (3o.  v.  Porter 
(1888)  70  Ga.  687. 

But  a  corporation  organized  by  one 
who  has  theretofore  been  doing  busi- 
ness under  a  corporate  name  cannot 
be  held  liable  for  a  debt  incurred  by 
him  for  the  purchase  of  goods  upon 
any  theory  of  a  purchase  of  such 
goods  by  a  de  facto  corporation,  where 
there  has  been  no  attempt  at  organi- 
zation, no  use  of  corporate  franchises, 
and  nothing  in  the  nature  of  corporate 
proceedings  prior  to  the  actual  incoi^ 
poration.  Bradley  Fertilizer  Co.  v. 
South  Pub.  Co.  (1892)  44  N.  Y.  S.  R. 
119,  17  N.  Y.  Supp.  587. 

As  to  the  liability  of  a  de  jure  cor- 
poration for  the  debts  of  a  de  facto 
corporation  under  an  agreement  to  as- 
sume its  liabilities,  see  Calumet  Paper 
Co.  V.  Stotts  Invest.  Go.  (1896)  96 
Iowa.  147,  59  Am.  St.  Rep.  862,  64  N. 
W.  782. 

d.  lAabUity  aa  affected  by  retneorpora- 
tion. 

A  mere  reincorporation  or  amend- 
ment of  the  corporate  charter  will  not 
affect  the  identity  of  the  corporation, 
or  relieve  it  from  its  previous  liabil- 
ity. Broughton  v.  Pensacola  (1876) 
93  U.  S.  266,  23  L.  ed.  896;  Armour  t. 
E.  Bement's  Sons  (1903)  62  C.  C.  A. 
142,  123  Fed.  96;  Longley  v.  Longley 
Stage  Line  Co.  (1843)  28  Me.  39; 
Episcopal  Charitable  Soc.  v.  Episco- 
pal Church  (1823)  1  Pick.  (Mass.) 
372;  Cushman  v.  Shepard  (1848)  4 
Barb.  (N.  Y.)  113;  Lea  v.  American  A. 
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&  P.  Canal  Co.  (1867)  8  Abb.  Pr.  N. 
S.  (N.  Y.)  1. 

The  giving  of  a  new  form  to  a  mu- 
nicipal corporation  does  not  affect  its 
liability  for  debts  theretofore  con- 
tracted. University  of  Ala.  v.  Moody 
(1878)  62  Ala.  389. 

In  Bellows  v.  Hallowell  &  A.  Bank 
(1819)  2  Mason,  31,  Fed.  Cas.  No. 
1,279,  it  was  held  that  identity  be- 
tween a  banking  corporation  whose 
charter  had  expired  and  its  successor 
was  not  established  by  the  fact  that 
the  names  of  both  corporations  were 
the  same,  the  officers  the  same,  and 
the  majority  of  the  stockholders  the 
same,  and  that  the  business  of  the 
old  bank  was  for  a  time  done  and  its 
debts  paid  by  the  new  bank,  but  that 
the  question  of  identity  must  be  de- 
termined by  a  construction  of  the 
charter. 

«.  IMbttltv   of  state  Jtanlc   beeomtng  a 
national  bank,  or  vice  vema, 

A  bank  which,  under  a  Federal 
statute,  becomes  organized  as  a 
national  bank,  remains  substantially 
the  same  institution  under  another 
name,  neither  losing  any  of  its  assets 
nor  escaping  any  of  its  liabilities  by 
tiie  change.  Coffey  ▼.  National  Bank 
(1870)  46  Mo.  140,  2  Am.  Rep.  488; 
Thorp  v.  Wegefarth  (1867)  56  Pa.  82, 
98  Am.  Dec.  789. 

So,  in  McCarthy  ▼.  Liberty  Nat. 
Bank  (1918)  —  Okla.  — ,  7  A.L.R.  137. 
176  Pac.  940,  it  is  held  that  where  a 
state  bank  is  reincorporated  as  a 
national  bank  under  a  new  name,  but 
the  personnel,  officers,  management, 
and  business  remain  the  same,  the 
new  bank  is  liable  for  usury  charged 
and  collected  by  the  old  bank. 

A  state  bank  organized  as  a  suc- 
cessor to  a  national  bank  which  went 
into  liquidation  is  answerable  to  de- 
positors of  its  predecessor.  Eans  v. 
Exchange  Bank  (1883)  79  Mo.  182. 

/.  JAabOity     of     corporation     obtaining 
charter  in  another  state. 

In  Long  V.  Fisher  Typewriter  Co. 
(1901)  1  Tenn.  Ch.  App.  668,  it  was 
held  that  where  the  stockholders  of  a 
corporation  formed  in  one  state  be- 
oame   incorporated   under  the  same 


name  in  another  state,  and  continue 
business  as  theretofore,  the  new  cor- 
poration is  liable  for  the  debts  of  the 
old,  although  nothing  is  said  about  as- 
suming them. 

In  Quinn  v.  American  Bankers' 
Assur.  Co.  (1914)  183  Mo.  App,  8,  165 
S.  W.  823,  where  the  officers  of  a  cor- 
poration desiring  to  transfer  the  busi- 
ness to  a  new  corporation  to  be  in- 
corporated under  the  laws  of  another 
state,  caused  such  corporation  to 
be  formed,  and  subscribed  for  its 
stock  in  trust  for  the  stockholders  of 
the  old  corporation,  notifying  them 
that,  upon  the  surrender  of  their 
stock  in  the  old  corporation,  like  ' 
stock  in  the  new  corporation  in  the 
same  amount,  and  of  the  same  value 
would  be  issued  to  them  instead, 
and  about  90  per  cent  of  the 
stockholders  accepted  such  proposal, 
the  remainder  surrendering  their 
stock  upon  receiving  their  pro  rata 
portion  of  the  assets  of  the  company, 
and  all  the  officers  of  the  old  com- 
pany became  the  officers  succeeding  to 
the  same  offices  in  the  new  company, 
and  all  of  the  assets  of  the  old  com- 
pany were  taken  over  by  the  new  com- 
pany, and  the  business  continued  pre- 
cisely as  before,  as  if  no  change  what- 
ever had  occurred,  it  was  held. that 
the  transaction  did  not  amount  to  a 
sale  of  the  business  by  one  corpora- 
tion to  another,  but  that  the  new  com- 
pany was  a  mere  continuation  of  the 
prior  company. 

Where  the  stockholders  of  a  cor- 
poration, desiring  to  remove  the  busi- 
ness to  another  state,  caused  a  cor- 
poration to  be  formed  in  that  state,  to 
which  they  transferred  the  assets  of 
the  old  company  in  exchange  for 
stock,  the  new  company  is  not  a  con- 
tinuation of  the  old  corporation  in  a 
sense  that  will  make  the  latter  identi- 
cal with  the  former,  and  the  former 
liable  for  the  latter's  debts  beyond  the 
value  of  property  received.  Okmul- 
gee Window  Glass  Co.  v.  Frink  (1919) 
171  C.  C.  A.  195,  260  Fed.  159,  writ  of 
certiorari  denied  in  (1920)  251  U.  S. 
663,  64  L.  ed.  415,  40  Sup.  CK;.  Rep.  342. 

g,  £tab{Uty  of  consolidated  corporation 
for  claims  against  constituent  cem- 
p<tnies. 

The  term  "consolidation"  is  often 
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loosely  applied  to  all  the  transactions 
by  which  the  interests  of  two  corpora- 
tions become  identified.  Thus,  in 
Meyer  v.  Johnston  (1879)  64  Ala.  603, 
it  is  said  that  the  words  "consolidate" 
and  "consolidation"  have  no  such 
fixed  meaning  as  to  render  them  in- 
applicable to  a  union  of  two  or  more 
companies  in  such  a  way  that  one  of 
the  original  corporations  only  is  con- 
tinued in  existence,  while  the  others 
are  merged  or  absorbed  in  it. 

It  is,  however,  properly  applied  only 
to  cases  where  all  the  constituent 
companies  cease  to  exist  as  separate 
corporations,  and  a  new  corporation, 
'  to  wit,  the  consolidated  corporation, 
comes  into  being  (see  Vicksburg  &  Y. 
City  Teleph.  Co.  v.  Citizens'  Teleph. 
Co.  (1901)  79  Mass.  341,  89  Am.  St. 
Sep.  656,  30  So.  726). 

In  Collinsville  Nat.  Bank  ▼.  Esau 
(1918)  —  Okla.  — ,  176  Pac.  514,  it  is 
said  that  a  consolidation  takes  ]:dace 
where  two  or  more  existing  corpora- 
tions are  united  into  a  single  corpora- 
tion, and  the  existence  of  the  uniting 
corporations  is  terminated,  and  the 
organization  succeeds  in  a  general 
way  to  the  franchise  and  acquires  the 
property  and  assets,  and  assumes  the 
debts  and  obligations,  of  the  constitu- 
ent companies. 

An  amalgamation  implies  such  a 
consolidation  as  to  reduce  the  com- 
panies to  a  common  interest.  Powell 
V.  North  Missouri  R.  Co.  (1867)  42 
Mo.  63. 

The  transfer  of  the  assets  of  one 
corporation  to  another  does  not  estab- 
lish any  legal  identity  between  them 
(Tawas  &  B.  C.  R.  Co.  v.  Circuit  Judge 
(1880)  44  Mich.  479,  7  N.  W.  65;  Blue 
Ridge  Electric  Co.  v.  American  Bank 
Note  Co.  (1916)  160  C.  C.  A.  509,  237 
Fed.  755) ;  nor  is  the  purchase  by  one 
cotT)oration  of  the  property  and  fran- 
chises of  another  at  private  sale  a 
consolidation  which  will  render  the 
purchaser  liable  for  liabilities  of  the 
selling  corporation,  already  ac- 
crued (Pennison  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1896)  93  Wis.  344,  67  N.  W. 
702;  Drovers'  &  M.  Nat.  Bank  v.  First 
Nat.  Bank  (1919)  171  C.  C.  A.  45,  260 
Fed.  9). 

Where  one  corporation,  in  contem- 


plation of  closing  up  its  business, 
sells  its  assets,  property,  and  business 
to  another  corporation,  and  makes  ar- 
rangements for  the  liquidation  of  its 
liabilities,  this  does  not  constitute  a 
consolidation.  Overstreet  v.  Citizens' 
Bank  (1903)  12  Okla.  383,  72  Pac.  379. 

The  acquisition  of  the  good  will  of 
a  corporation  by  another  corporation 
having  the  same  stockholders  is  not  a 
merger  or  consolidation.  Racine  En- 
gine &  Machinery  Co.  v.  Confection- 
ers' Machinery  &  Mfg.  Co.  (1916)  148 
C.  C.  A.  474,  234  Fed.  876. 

Ownership  of  the  majority  of  the 
stock  of  one  corporation  by  another 
does  not  effect  a  consolidation  of  the 
two.  Male  v.  Atchison,  T.  &  S.  F.  R. 
Co.    (reported   herewith)   ante,   1098. 

But  in  Capital  Traction  Co.  v.  Offutt 
(1900)  17  App.  D.  C  292,  53  L.R.A. 
390,  it  is  said:  "There  may  be  actual 
consolidation  to  all  intents  and  pur- 
poses without  its  being  so  designated. 
There  is  no  magic  in  the  use  of  the 
word  'consolidation'  to  effect  that  re- 
sult. If  the  coming  together  of  two 
corporations  under  the  authority  of 
law  be  in  fact  consolidation,  it  is  of 
no  consequence  by  what  name  the  act 
is  characterized;  nor  is  it  of  any  con- 
sequence by  what  steps  the  result  has 
been  effected.  One  of  those  steps  may 
take  the  shApe  of  bargain  and  sale." 

A  lease  by  a  railroad  company  of  it» 
road  to  another  company  is  not  tech- 
nically a  consolidation  of  the  two 
companies,  though  practically  it  may 
accomplish  and  was  intended  to  ac- 
complish, in  some  respects,  the  same 
purposes  and  results.  Missouri  P.  R. 
Co.  V.  Owens  (1883)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  163. 

Where  a  consolidation  takes  place, 
the  resulting  corporation  is  charge- 
able with  the  liabilities  of  its  com- 
ponent members. 

United  States. — Harrison  v.  Arkan- 
sas Valley  R.  Co.  (1882)  4  McCrary, 
264,  13  Fed.  522. 

Alabama. — Meyer  v.  Johnston 
(1875)  53  Ala.  237. 

Arkansas. — Sappington  v.  Little 
Rock,  M.  R.  &  T.  R.  Co.  (1881)  87  Ajrk. 
23  (obiter). 

District  of  Columbia.— Capital  Trae- 
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tion  Co.  V.  Offutt  (1900)  17  App.  D. 
C.  292,  63  L.R.A.  890. 

Florida. — Bloxham  v.  Florida  C.  & 
P.  R.  Co.  (1895)  36  Fla.  625,  17  So. 
902. 

Georgia. — ^Atlantic  &  B,  R.  Co.  v. 
Johnson  (1907)  127  Ga.  892,  11  L.R.A. 
(N.S.)  1119,  66  S.  E.  482. 

Illinois.— Columbus,  C.  &  I.  C.  R. 
Co.  V.  Skidmore  (1873)  69  111.  666; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Moffitt 
(1874)  76  111.  624;  Sikes  v.  Molino 
Consumers'  Co.  (1920)  293  111.  112, 127 
N.  E.  342. 

Indiana. — Indianapolis,  C.  &  L.  R. 
Co.  V.  Jones  (1868)  29  Ind.  466,  95  Am. 
Dec.  654;  Columbus,  C.  &  I.  C.  R.  Co. 
T.  Powell  (1872)  40  Ind.  37,  3  Am. 
Neg.  Rep.  100;  JefFersonville,  M.  &  I. 
R.  Co.  V.  Hendricks  (1872)  41  Ind.  48. 
8  Am.  Neg.  Cas.  106;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Boney  (1889)  117  Ind. 
501,  3  L.R.A.  430,  20  N.  E.  432;  Cash- 
man  V.  Brownlee  (1891)  128  Ind.  266, 

27  N.  E.  660  (obiter) ;  Cleveland,  C.  C. 
&  St  L.  R.  Co.  V.  Prewitt  (1893)  184 
Ind.  657,  S3  N.  E.  367;  Chicago  &  I. 
Coal  R.  Co.  T.  Hall  (1893)  135  Ind.  91, 

28  L.R.A.  281,  34  N.  E.  704;  Cox  v.  Bal- 
timore &  O.  S.  W.  R.  Co.  (1918)  180 
Ind.  495,  50  L.R.A.(N.S.)  463,  103  N. 
E.  337;  Shipraan  Coal  Min.  &  Mfg.  Co. 
V.  Pfeiffer  (1894)  11  Ind.  App.  445.  89 
N.  E.  291;  United  States  Capsule  Co. 
▼.  Isaacs  (1899)  23  Ind.  App.  533,  66 
N.  E.  832. 

Iowa. — Luedecke  ▼.  Des  Moines 
Cabinet  Co.  (1908)  140  Iowa.  223,  32 
L.R.A,(N.S.)  616,  118  N.  W.  466. 

Kansas. — Berry  v.  Kansas  City,  Ft. 
,  S.  &  M.  R.  Ck>.  (1894)  62  Kan.  774^  39 
Am.  St  Rep.  381,  36  Pac.  724. 

Kentucky. — Chesapeake,  0.  &  S.  W. 
R.  Co.  V.  Griest  (1887)  86  Ky.  619,  4  S. 
W.  328  (obiter);  American  R.  Exp. 
Co.  V.  Com.  (1920)  190  Ky.  636,  228  S. 
W.  433  (obiter). 

Maine. — Hamlin  v.  Jerrard  (1881) 
72  Me.  62. 

Maryland. — State  use  of  Dodson  v. 
Baltimore  &  L.  R.  Co.  77  Md.  489,  26 
Atl.  866. 

Michigan. — Sh'adford  v.  Detroit  Y. 
&  A.  A.  R.  Co.  (1902)  180  Mich.  300, 
89  N.  W.  960;  Howell  v.  Lansing  & 
Suburban  Traction  Co.  (1906)  146 
Mich.  460,  109  N.  W.  846;  Green  ▼. 


Michigan  United  R.  Ck>.  (1909)  159 
Mich.  68,  123  N.  W.  607. 

Minnesota. — Swing  v.  Empire  Lum- 
ber Co.  (1908)  105  Minn.  356,  117  N. 
W.  467. 

Mississippi. — Shackleford  v.  Missis- 
sinni  C.  R.  Co.  (1876)  62  Miss.  159 
(obiter) ;  Morrison  v.  American  Snuff 
Co.  (1901)  79  Miss.  830,  89  Am.  St 
Rep.  698,  30  So.  723. 

Missouri. — Berthold  v.  Holladay- 
Klotz  Land  &  Lumber  Co.  (1901)  91 
Mo.  App.  233 ;  Palmer  ▼.  Chicago  &  A. 
R.  Co.  (1909)  142  Mo.  App.  633,  121 
8.  W.  1087. 

New  York. — ^Boardman  ▼•  Lake 
Shore  &  M.  S.  R.  Co.  (1881)  84  N.  Y. 
167;  Re  Utica  Nat  Brewing  Co.  (1897) 
154  N.  Y.  268,  48  N.  E.  521;  Wilson  v. 
Aeolian  Co.  (1901)  64  App.  Div.  337, 
72  N.  Y.  Supp.  150,  affirmed  without 
opinion  in  (1902)  170  N.  Y.  618,  63  N. 
E.  1123. 

Oklahoma. — ^Burkholder  v.  Okmul- 
gee Coal  Co.  (1921)  —  Okla.  — ,  196 
Pac.  679  (obiter). 

Pennsylvania. — Baltimore  &  .0.  R. 
to.  V.  Musselman  (1856)  2  Grant,  Cas, 
348.  .         > 

Tennessee^ — Memphis  Water  Co.  T. 
Magens  (1885)  16  Lea,  37  (obiter). 

Texas.— Texas  &  P.  R.  Co.  v. 
Murphy  (1876)  46  Tex.  356,  26  Am. 
Rep.  272,  6  Am.  Neg.  Cas.  462;  Hous- 
ton .&  T.  C.  R.  Qo.  V.  Shirley  (1880)  54 
Tex.  125;  Indianola  R.  Co.  v.  Fryer 
(1882)  66  Tex.  609;  Missouri  P.  R.  Co. 
V.  Owens  (1883)  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  163;  Gulf,  C.  &  S.  F.  R. 
Coi  V.  Hutcheson  (1886)  3  Tex.  App. 
Civ.  Cas.  (Willson)  120;  Texas  Seed  & 
Floral  Co.  v.  Chicago  Set  &  Seed  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  187  S.  W. 
747. 

Virginia. — Wilson  v.  Chesapeake  4 
O.  R.  Co.  (1871)  21  Gratt  654;  Lang- 
horne  v.  Richmond  City  R.  Co.  (1894) 
1  Va.  Dec,  787,  19  S.  E.  122;  Langp 
home  V.  Richmond  R.  Co.  (1895)  91 
Va.  369,  22  S.  E.  159  (obiter). 

According  to  the  great  preponder- 
ance of  opinion,  it  is  immaterial  that 
such  liabilities  are  unliquidated. 

Arkansas.  —  Sappington  v.  Little 
Rock,  M.  R.  &  T.  R.  Co.  (1881)  87  Ark. 
23  (obiter).  i 

.    Georgia.— Atlantic  &  B.  R.  Go.  r^ 
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Johnson  (1907)  127  Ga.  392,  11  L.R.A. 
(N.S.)  1119,  66  S.  E.  482. 

Illinois. — Chicasro,  R.  I.  &  P.  R.  Co. 
V.  Moffitt  (1874)  75  111.  524;  Sikes  v. 
Moline  Consumers'  Co.  (1920)  293  IlL 
112,  127  N.  E.  342. 

Indiana. — Indianapolis,  C.  &  L.  R. 
Co.  V.  Jones  (1868)  29  Ind.  466,  95 
Am.  Dec.  654;  Columbus,  C.  &  I.  C.  R. 
Co.  V.  Powell  (1872)  40  Ind.  37,  8  Am. 
Negr.  Cas,  100;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Prewitt  (1893)  134  Ind. 
567,  33  N.  E.  367. 

Kansas. — Berry  v.  Kansas  City,  Ft 
S.  &  M.  R.  C^.  (1894)  52  Kan.  774,  89 
Am.  St.  Rep.  881,  36  Pac  724. 

Maryland. — State  use  of  Dodson  v. 
Baltimore  &  L.  R.  0>.  (1893)  77  Md. 
489,  26  Atl.  865. 

Virginia. — Wilson  v.  Chesapeake  & 
0.  R.  Co.  (1871)  21  Gratt.  654. 

Contra:  Cotzhausen  v.  H.  W.  Johns 
Mfg.  Co.  (1898)  160  Wis.  473,  76  N. 
W.  622  (obiter). 

There  can  be  no  loss  of  identity  of 
the  original  companies  in  their  consoli- 
dation, to  the  prejudice  of  prior  credi- 
tors, or  to  the  destruction  of  prior  liens. 
Hamlin  v.  Jerrard  (1881)  72  Me.  62. 
I  The  consolidation  of  one  railroad 
company  with  another  will  not  dis- 
charge a  vendor's  lien  on  its  p)*operty 
for  the  unpaid  purchase  money.  West- 
ern Div.  of  Western  N.  C.  R.  Co.  v. 
Drew  (1879)  3  Woods,  691,  Fed.  Cas. 
No.  17.434. 

And  the  holder  of  income  bonds  of  a 
railroad  company  which  has  become 
consolidated  with  another  may  pursue 
his  lien  against  such  income  in  the 
hands  of  the  consolidated  company. 
Rutten  v.  Union  P.  R.  Co.  (1883)  17 
Fed.  480. 

A  consolidated  corporation  cannot  es- 
cape liability  for  a  debt  of  a  constitu- 
ent company  on  the  ground  that  the 
debtor  was  insolvent  and  therefore  that 
the  creditor  was  not  prejudiced  by  the 
consolidation  or  transfer.  Shadford  v. 
Detroit,  Y.  &  A,  A.  R.  Co.  (1902)  130 
Mich.  300,  89  N.  W.  960. 

Since  the  purchaser  under  an  execu- 
tion or  deed  of  trust  of  the  chartered 
rights  and  corporate  existence  and 
privileges  of  a  corporation  is  not  by 
reason  of  such  purchase  subject  to  ite 
liabilities,  no  liability  results  from  a 


consolidation  with  a  railroad  which 
has  been  purchased  by  another  rail- 
road company  upon  foreclosure. 
Houston  &  T.  C.  R.  Co.  v.  Shirley 
(1880)  64  Tex.  126. 

Where,  pending  an  action  against  a 
corporation,  it  becomes  consolidated 
with  another,  the  consolidated  corpora- 
tion is  rightly  substituted  as  the  de- 
fendant. Louisville  E.  &  St.  L.  ConsoL 
R.  Co.  V.  Utz  (1892)  133  Ind.  265,  32 
N.  E.  881. 

It  may  assert  the  rights,  equities, 
and  defenses  of  one  of  the  constituent 
companies,  when  sued  on  a  liability  ex- 
isting against  it  prior  to  the  consolida- 
tion. Southern  Steel  Co.  v.  Hopkins 
(1908)  157  Ala.  175,  20  LR.A.(N.S.) 
848,  131  Am.  St  Rep.  20,  47  So.  274, 
16  Ann.  Cas.  690. 

The  loss  of  identity  of  a  corporation 
by  consolidation  with  another  will  ex- 
tinguish its  liability  as  a  guarantor  for 
such  other.  Barnes  v.  American  Brake- 
Beam  Co.  (1909)  238  IIL  582,  87  N.  E. 
291. 

A  provision  in  a  consolidation  agree- 
ment that  the  property  and  stock  of  the 
constituent  company  should  be  trans- 
ferred to  the  new  company,  and  be 
owned  by  it  "free  and  clear  from  all 
encumbrances,  equities,  or  debts,  and 
that  the  said  consolidated  corporation 
should  at  its  inception  owe  no  debts  for 
or  on  account  of  any  of  the  business 
or  property  of  the  said  constituent  com- 
panies," is  inoperative  as  to  creditors 
who  were  not  parties  thereto.  Re  Utica 
Nat.  Brewing  Co.  (1897)  154  N.  Y. 
268,  48  N.  E.  521. 

A  statute  permitting  railroad  com- 
panies to  consolidate  "upon  such  terms 
as  may  be  agreed  upon"  is  not  to  be 
understood  as  authorizing  an  agree- 
ment between  two  companies,  the  effect 
of  which  would  be  to  transfer  to  one 
of  them  all  the  property  and  franchises 
and  to  invest  it  with  all  the  rights, 
privileges,  and  immunities  of  the  other, 
free  from  all  the  liabilities,  duties,  and 
obligations  which  the  latter  company 
owes  to  private  individuals  or  to  the 
public  at  large.  Thus  to  allow  it  to  be 
stripped  of  all  its  assets,  and  even  its 
right  to  exist  without  at  the  same  time 
making  proper  provision  for  the  pay- 
ment of  its  debts  and  the  performance 
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of  its  duties  and  obligations  by  the 
company  which  succeeded  it,  would  be 
directly  opposed  to  public  policy,  as 
tending  utterly  to  defeat  the  object  for 
which  such  corporations  are  chartered. 
Tompkins  v.  Augusta  Southern  R.  Co. 
(1897)  102  Ga.  436.  30  S.  E.  992. 

Such  a  statute  has  reference  to 
the  adjustment  of  the  interests  of  the 
stockholders  and  the  settlement  of 
the  terms  on  which  they  shall  hold  the 
stock  of  the  new  company,  and  to  mat- 
ters belonging  to  the  organization  of 
the  new  corporation,  and  such  like 
things,  and  does  not  enable  the  com- 
bining companies,  by  any  contract  be- 
tween themselves,  to  conclude  the  rights 
of  persons  who  have  been  injured  by 
their  tort.  State  use  of  Dodson  v.  Bal- 
timore &  L.  R.  Co.  (1893)  77  Md.  489, 
26  Atl.  865. 

Th«  fact  that  the  original  corpora- 
tion may,  under  the  statute,  have  been 
kept  alive  for  certain  purposes,  does 
not  affect  the  character  of  a  transaction 
as  a  consolidation  rather  than  a  pur- 
chase and  sale.  Chicago,  S.  F.  &  C.  R. 
Co.  V.  Ashling  (1896)  160  HI.  373,  43 
N.  E.  873. 

Thus,  the  provisions  of  a  statute  au- 
thorizing the  consolidation  of  one  rail- 
road company  with  another,  effected  by 
a  transfer  of  the  property  of  one  to  the 
other  in  consideration  of  the  latter's 
agreement  to  pay  the  debts  of  the  for- 
mer and  to  issue  its  stock  to  the  stock- 
holders of  the  former,  that  "the  pur^ 
chase  herein  provided  for  or  the  sur- 
render of  the  franchise  shall  in  no  way 
affect  the  rights  of  the  creditors  of  the 
company,"  and  continuing  the  com- 
pany's separate  existence  "as  to  all  the 
rights  and  remedies  of  creditors,"  do 
not  operate  to  confine  such  creditors  to 
an  action  at  law  against  the  debtor 
company,  or  affect  their  rights,  under 
the  trust  fund  doctrine,  to  an  equitable 
lien  on  the  property  transferred  to  the 
debtor  company,  which  is  superior  to  a 
mortgage  lien  thereon  created  by  the 
consolidated  company.  Montgomery  & 
W.  P.  R.  Co.  V.  Branch  (1877)  69  Ala. 
189. 

Such  a  statute  does  not  require  an 

action  for  personal  injuries  sustained 

prior  to  the  consolidation  to  be  brought 

against  the  old  company^  eo  nomine,  the 

16  AX.R.~72. 


purpose  of  the  act  in  preserving  the 
separate  existence  of  the  company  not 
being  to  prescribe  the  manner  in  which 
demands  against  the  company  shall  be 
enforced,  but  to  make  sure  that  no 
remedy  for  their  enforcement  shall  be 
lost  or  impaired  by  the  amalgamation ; 
but,  to  avoid  circuity  of  action,  the  one 
who  is  to  pay,  namely,  the  new  com- 
pany in  whom  the  act  of  consolidation 
vested  the  assets  of  the  old  company, 
may  be  directly  sued.  Warren  v.  Mo- 
bile &  M.  R.  Co.  (1873)  49  Ala.  582. 
__  A  contrary  view  is,  however,  adopt- 
ckI  in  Joseph  v.  Southern  R.  Co.  (1904) 
127  Fed.  606,  in  which  it  is  held  that, 
where  it  is  provided  by  statute  that 
upon  consolidation  the  respective  con- 
stituent corporations  may  be  deemed  to 
continue  in  existence  to  preserve  the 
rights  to  creditors,  the  consolidated 
company  is  not  subject  to  a  suit  for 
tort  committed  by  one  of  the  constitu- 
uent  companies  prior  to  the  consolida- 
tion. 

As  to  whether  such  liability  exists 
where  the  consolidation  is  without 
statutory  authority,  there  is  some  dif- 
ference of  opinion,  some  cases  holding 
that  the  absorbing  corporation  is  not 
liable  in  law  (Kavanagh  v.  Omaha  Life 
Asso.  (1897)  84  Fed.  296;  Whaley  v. 
Bankers'  Union  (1905)  89  Tex.  Civ. 
App.  885,  88  S.  W.  269),  though  pos- 
sibly chargeable  in  equity,  for  the 
amount  of  the  judgment  recovered 
against  the  absorbed  corporation 
(Kavanagh  v.  Omaha  Life  Asso. 
(Fed.)  supra),  and  others  holding 
that,  if  there  is  in  fact  a  consolidation, 
the  consolidated  company  cannot  deny 
its  liabilities  either  for  contracts  or 
for  torts,  or  its  liability  resulting  from 
such  consolidation,  upon  the  plea  that 
its  organization  is  illegal  (Chicago,  S. 
F.  &  C.  Co.  V.  Ashling  (1895)  160  111. 
373,  46  N.  E.  373;  Shadford  v.  Detroit, , 
y.  &.  A.  A.  R.  Co.  (1902)  180  Mich. 
300,  i39  N.  W.  960;  Green  v.  Michigan 
United  R.  Co.  (1909)  159  Mich.  58, 128 
N.  W.  607;  Jackson  v.  Knights  &  La- 
dies of  Orient  (1917)  101  Kan.  38-3. 
167  Pac.  1046). 

h.  LiabiUtv   of   corporation  into   u>hloh 
another  has  been  t^sorbed  or  merged. 

"A  merger,   rightly  understood.   Is 
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not  the  equivalent  of  consolidation  at 
all,  but  exists  where  one  of  the  con- 
stituent companies  remains  in  being, 
absorbing  or  merging  in  itself  all  the 
other  constituent  companies."  Vicks- 
burg  &  Y.  City  Teleph.  Co.  v.  Citizens' 
Teleph.  Co.  (1901)  79  Miss.  841,  89 
Am.  St.  Rep.  656,  SO  So.  725. 

So,  also,  in  CoIIinsville  Nat  Bank 
V.  Esau  (1918)  —  Okla.  — ,  176  Pac. 
614,  it  is  said  that  a  merger  takes 
place  where  one  of  the  constituent  cor- 
porations remains  in  existence,  absorb- 
ing or  merging  in  itself  all  the  other 
companies,  differing  from  a  consolida- 
tion wherein  all  the  corporations  cease 
to  exist  and  unite  in  the  interests  of 
the  new  one. 

The  term  is  here  used  as  describing 
transactions  whereby  one  corporation, 
acquires  the  stock  as  well  as  the  busi-. 
ness  and  assets  of  another.  It  is  to  be 
distinguished  in  legal  effect  from  a 
mere  acquisition  of  the  property  of  one 
corporation  by  another,  as  is  pointed 
out  in  Blue  Ridge  Electric  Co.  v.  Am- 
erican Bank  Note  Co.  (1916)  160  C. 
C.  A.  609,  287  Fed.  756;  Drovers'  & 
M.  Nat.  Bank  v.  First  Nat.  Bank 
(1919)  171  C.  C.  A.  46,  260  Fed.  9; 
Eoch    V.    Speedwell    Motor    Car    (3o. 

(1914)  24  Cal.  App.  123,  140  Pac.  698, 
600;  Seaboard  Air  Line  R.  Co.  v.  Lead- 
er (1902)  115  Ga.  702,  48  S.  E.  88;  Ft 
Wayne  &  W.  Valley  Traction  Co.  v. 
Kendlesparker  (1910)  46  Ind.  App. 
299,  92  N.  E.  228;  Zimmerman  v. 
Crush  Produce  Co.  (1911)  166  Mo. 
App.  688,  137  S.  W.  642,  and  Graham 
Paper  Co.  v.  Sheridan  Pub.  Co.  (1913) 
172  Mo.  App.  495,  158  S.  W.  92. 

Where  a  merger  takes  place,  the  sub- 
sisting corporation  is  answerable  for 
the  liabilities  of  the  corporation  which 
goes  out  of  business.  Hawkins  v.  Cen- 
tral of  Georgia  R.  Co.  (1903)  119  Ga. 
,169,  46  S.  E.  82;  Atlanta,  B.  &  A.  R. 
Co.  V.  Atlantic  Coast  Line  R.  Co. 
(1912)  138  Ga.  853,  76  S.  E.  568; 
Walker  v.  Rome  (1909)  6  Ga.  App.  69, 
64  S.  E.  310;  Louisville  &  N.  R.  Co.  v. 
Central  Kentucky  Traction  Co.  (1912) 
147  Ky.  618,  144  S.  W.  739,  Ann.  Cas. 
1916A,  867;  Carter  Ckial  Co.  v.  Clouse 

(1915)  168  Ky.  837,  178  S.  W.  794 
(obiter) ;    American   R.    Exp.   (3o.   v. 

■Com.  (1920)  190  Ky.  636;  228  S.  W. 


438  (obiter) ;  Thompson  t.  Abbott 
(1876)  61  Mo.  176;  Palmer  v.  Chicago 
&  A.  R.  Co.  (1909)  142  Mo.  App.  633, 
121  S.  W.  1087;  Couse  y.  Columbia 
Powder  Mfg.  Co.  (1895)  —  N.  J.  Eq. 
-^,  33  Atl.  297;  CoIIinsville  Nat  Bank 
V.  Esau  (1918)  —  Okla.  — ,  176  Pac. 
514;  Tacoma  Ledger  Ck).  v.  Western 
Home  Bldg.  Asso.  (1905)  87  Wash. 
467,  79  Pac  992.  The  absorbing  com- 
pany is  liable  in  equity  for  claims 
against  the  absorbed  company,  both 
liquidated  (Camden  Interstate  R.  Co. 
V.  Lee  (1905)  27  Ky.  L.  Rep.  76,  84  S. 
W.  332;  Powell  v.  North  Missouri  R. 
Co.  (1867)  42  Mo.  63)  and  unliquidated 
(Coggin  v.  Central  R.  Co.  (1879)  62 
6a.  686,  86  Am.  Rep.  182;  Tompkins 
V.  Augusta  Southern  R.  C^.  (1897)  102 
Ga.  436,  30  S.  E.  992;  Ledbetter  v.  Sun- 
flower State  Oil  Ck>.  (1916)  96  Kan. 
636,  162  Pac.  763;  Louisville  &  N.  R. 
Co.  v.  Bidden  (1902)  112  Ky.  494,  66 
S.  W.  34  (obiter) ;  Kentucky  D.  &  W. 
Co.  V.  Webb,  181  Ky.  90,  208  S.  W. 
870;  Bruce-MacBeth  Engine  Co.  v.  J. 
P.  Eustis  Mfg.  Co.  (1917)  8  Ohio  App. 
841) ;  and  it  is  no  defense  that  the  ab- 
sorbed company  was  insolvent  (Cam- 
den Interstate  R.  Co.  v.  Lee  (1906) 
27  Ky.  L.  Rep.  76,  84  S.  W.  832). 

The  rule  is  the  same  in  the  case  of 
a  public  as  of  a  private  corporation. 
Walker  v.  Rome  (1908)  6  Ga.  App.  59, 
64  S.  E.  310;  Thompson  v.  Abbott 
(1876)  61  Ha  176  (holding  a  munici- 
pal corporation  liable  for  an  obligation 
for  a  teacher's  salary  previously  in- 
curred by  a  township  subdistrict 
which  had  been  merged  into  such  mu- 
nicipal corporation  for  school  pur- 
poses) ;  School  Dist  v.  Greenfield 
(1886)  64  N.  H.  84,  6  Atl.  484  (hold- 
ing that  the  debts  of  an  abolished 
school  district,  less  than  the  value  of 
its  property,  are  properly  to  be  paid  by 
the  district  to  which  the  property 
passes). 

So,  where  a  town  passes  out  of  ex- 
istence, and  its  territory  is  attached 
by  legislative  enactment  to  another 
town,  without  any  direction  as  to  the 
payment  of  the  liabilities  of  the  for- 
mer, the  latter  is  liable  therefor. 
Knight  V.  Ashland  (1884)  61  Wis.  233. 
21  N.  W.  66. 
:   And  where  one  town  is  merged  in 
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two  others  by  a  legislative  act,  unless 
the  legislature  regulates  the  rights  and 
duties  of  the  two  latter,  they  succeed 
to  all  the  public  property  and  immuni- 
ties of  the  extinguished  municipality, 
and  become  liable  for  all  the  debts  pre- 
viously contracted  by  it.  Mt.  Pleasant 
V.  Beckwith  (1880)  100  U.  &  514,  26 
L.  ed.  699. 

<.  Z4abttUy  of  eorporaUon  aogutrlng  title 
tlirough  judMal  sals;  reorganized 
oorporaUona, 

1.  Generally. 

The  term  "reorganization,"  though 
sometimes  applied  to  a  change  in  the 
personnel  of  the  management,  and 
sometimes  to  a  change  in  the  amount 
of  capital  stock,  effected  by  charter 
amendment  or  by  transfer  of  the  busi- 
ness to  a  newly  formed  corporation,  is 
here  used  as  describing  the  mode  in 
which  the  interests  of  stockholders  and 
creditors  of  an  unsuccessful  corpora- 
tion are  readjusted  with  a  view  to  put- 
ting it  on  a  sounder  financial  basis. 
This  may  be  effected  by  contract,  but 
is  more  commonly  accomplished  by 
forming  a  new  corporation,  the  stocks 
and  bonds  of  which  are  apportioned 
among  the  parties  interested,  to  ac- 
quire title  to  the  assets  of  the  old  cor- 
poration through  the  medium  of  a  ju- 
dicial sale. 

Although,  as  is  said  in  People  ex 
rel.  Westchester  Street  R.  Co.  v.  Pub- 
lic Service  Commission  (1914)  210  N. 
Y.  456,  104  N.  E.  952,  the  formation 
of  a  new  corporation  to  take  over  prop- 
erty on  foreclosure  is  not  a  re<>rganiza- 
tion  of  the  previous  owner,  where  not 
in  pursuance  of  a  plan  or  agreement 
entered  into  at  or  previous  to  the  sale 
for  or  in  anticipation  of  the  readjust- 
ment of  the  respective  interests  there- 
in of  the  creditors,  mortgagees,  stock- 
holders, and  others,  both  classes  of 
cases  are  included  in  this  subdivision. 

It  is  well  settled  that  a  corporation 
formed  by  the  purchasers  of  the  prop- 
erty and  franchises  of  another  upon  a 
judicial  sale,  or  organized  for  the  pur- 
pose of  bidding  in  the  property  on  such 
a  sale,  is  not  a  continuance  of  the  old 
corporation,  and  is,  therefore,  not  lia- 
ble for  the  debts  of  the  old  company, 
which  are  not  a  prior  lien  upon  the 


property    unless    expressly    assumed. 
See  cases  cited  infra. 

This  is  the  case  whether  the  corpora- 
tion is  formed  by  third  persons,  by 
bondholders,  by  stockholders,  or  by 
bondholders  and  stockholders  com- 
bined; although,  as  will  shortly  be  ex- 
plained, the  admission  of  stockholders 
in  the  old  corporation  to  membership 
in  the  new  may  render  it  liable  for 
the  debts  of  the  old  corporation  to  the 
extent  to  which  the  interest  held  by 
them  represents  stock  in  the  old  com- 
pany. And  it  may  be  liable  if  there 
is  fraud  in  the  sale. 

In  Armour  v.  E.  Bemenfs  Sons 
(1908)  62  C.  C.  A.  142,  128  Fed.  66, 
it  is  said:  "It  is  of  common  occur- 
rence that  an  insolvent  corporation  is 
compelled  to  go  into  liquidation.  The 
individuals  who  compose  it  seek  to 
save  what  they  can  from  the  wreck  by 
organizing  themselves  in  a  new  corpo- 
ration and  buying  such  of  the  proper- 
ties of  the  former  corporation  as  they 
can  profitably  use  in  the  new.  No 
principle  of  law  is  violated  by  their 
forming  the  new  organization;  and  no 
right  of  the  creditors  of  the  old  organi- 
zation is  injured,  provided  its  assets 
are  lawfully  acquired  by  the  new  one. 
If  they  are  not  lawfully  acquired,  the 
creditors  have  the  same  right  to  pur- 
sue the  assets  as  they  would  have  if 
any  other  person  had  unlawfully  ac- 
quired them;  and  it  is  difficult  to  find 
any  basis  for  any  other  equity  which 
they  could  claim  as  inuring  to  them 
from  the  transaction.  The  stockhold- 
ers of  an  insolvent  corporation  are  not 
bound  to  maintain  the  corporation  in 
a  hopeless  struggle.  The  claims  of 
creditors  do  not  impose  such  an  obliga- 
tion, and  public  policy  requires  that 
they  should  be  free  to  engage  in  new 
enterprises.  They  may  do  this;  but 
they  cannot  gain  profit  from  the  assets  < 
of  the  corporation  to  the  detriment  of 
the  lawful  rights  of  creditors,  any 
more  than  any  other  person  may." 

In  Allen  v.  North  Des  Moines  M.  E. 
Church  (1905)  127  Iowa,  96,  69  L.R.A. 
265,  109  Am.  St.  Rep.  366,  102  N.  W. 
808,  4  Ann.  Cas.  257,  it  is  said: 
"Among  corporations  organized  for 
business  purposes,  it  has  been  and  still 
is  a  matter  of  most  frequent  oecur- 
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rence  that  in  the  initial  struggle  for 
existence  they  become  hopelessly  in- 
solvent. Under  such  circumstances  the 
organization  of  a  new  corporation  to 
build,  if  possible,  a  successful  business 
on  the  ruins  of  the  old,  is  entirely  le- 
gitimate, whether  considered  as  a 
proposition  of  law  or  of  morals.  The 
fact  that  the  new  organization  em- 
braces the  old  membership  is  immate- 
rial, and  in  itself  affords  no  reason 
why  it  should  be  held  liable  for  the 
debts  of  the  old  corporation." 

The  stockholders  of  an  insolvent  cor- 
poration, whose  property  is  about  to 
be  sold  in  a  judicial  proceeding  against 
it,  may  organize  a  new  corporation  for 
the  purpose  of  buying  the  property, 
and,  if  their  purchase  at  the  judicial 
sale  is  fair  and  free  of  fraud  or  collu- 
sion, the  new  company  will  take  the 
,  property  relieved  of  the  obligations 
and  contracts  of  the  old  company,  un- 
less expressly  assumed.  George  E. 
Warren  Co.  v.  A.  L.  Black  Coal  Co. 
(reported  herewith)  ante,  1083. 

The  fact  that  the  bidders  for  prop- 
erty of  a  railway  corporation  on  fore- 
closure were  the  principal  stockholders 
in  such  corporation  does  not  render  a 
reorganized  corporation  to  which  the 
property  has  been  transferred  liable 
for  the  debts  of  the  old  company,  where 
such  persons  made  no  use  of  their 
stock  in  the  purchase  of  such  property, 
nor  in  the  reorganization  plan  adopted 
by  them,  and  received  no  stock  in  the 
new  company  in  exchange  for  the 
stock  in  the  old  company.  Sebree  v. 
Cassville  &  W.  R.  Co.  (1919)  —  Mo. 
— ,  212  S.  W.  11. 

And  see  also,  to  the  same  effect, 
Texas  State  Fair  &  D.  Exposition  As- 
so.  v.  Caruthers  (1894)  8  Tex.  Civ. 
App.  474,  29  S.  W.  48. 

Thia  fact  that  the  bondholders  and 

stockholders,  or  a  part  of  the  creditors, 

'  unite  for  the  purpose  of  acquiring  the 

property,  is  not  a  fraud  upon  creditors 

unprovided  for. 

Thus,  in  Pennsylvania  Transp.  Co's 
Appeal  (1882)  101  Pa.  576,  it  ap- 
peared that,  after  the  institution  of 
proceedings  to  foreclose  a  mortgage 
on  the  property  and  franchises  of  a 
railroad  company,  the  bondholders, 
stockholders,  and  nearly  all  the  unse- 


cured creditors  of  the  company  en- 
tered into  an  agreement  to  unite  for 
the  purpose  of  bidding  in  the  property 
at  the  foreclosure  sale^  and  of  organiz- 
ing a  new  corporation,  in  which  the 
bondholders  of  the  old  company  were 
to  receive  bonds,  the  stockholders 
stock,  and  the  creditors  deferred  in- 
come bonds.  By  the  agreement,  the 
stockholders  and  creditors  were  to  pay 
a  certain  portion  into  the  common 
treasury  for  the  payment  of  the  ex- 
penses of  the  foreclosure  and  sale  and 
reorganization  of  the  new  company.  It 
was  held  that  such  agreement  did  not 
operate  as  a  fraud  upon  a  creditor  of 
the  old  company,  who  had  ample  knowl- 
edge of  the  sale  and  an  opportunity 
of  bidding  thereat,  so  as  to  render  the 
new  company  answerable  for  the 
amount  of  his  claim.  The  court  said: 
"The  property  of  the  corporation  was 
about  to  be  sold  at  a  judicial  sale  on  a 
mortgage  executed  by  the  consolidated 
company.  The  sale  was  to  be  subject 
to  prior  mortgages  aggregating  more 
than  two  and  a  half  millions  of  dollars. 
Any  small  number  of  those  interested 
in  the  property  might  be  unable  or  un- 
willing to  buy  property  of  such  value 
and  so  encumbered.  Why,  then,  shall 
thd  appellees  be  denied  the  privilege 
of  uniting  in  a  legal  manner  to  pro- 
tect their  property  by  buying  at  an 
honest  and  fair  sale?" 

In  Northern  P.  R.  Co.  v.  Boyd 
(1912)  228  U.  S.  482,  57  L.  ed.  931, 
83  Sup.  Ct.  Rep.  554,  it  is  said:  "The 
enormous  value  of  corporate  property 
often  makes  it  impossible  for  one,  or 
a  score,  or  a  hundred  bondholders  to 
purchase,  and  equally  so  for  stockhold- 
ers to  protect  their  interests.  A  com- 
bination is  necessary  to  secure  a  bid- 
der and  to  prevent  a  sacrifice.  Go-op- 
eration being  essential,  there  is  no  rea- 
son why  the  stockholders  should  not 
unite  with  the  bondholders  to  buy  in 
the  property." 

In  St.  Louis-San  Francisco  R.  Co.  v. 
McElvain  (1918)  253  Fed.  128,  it 
is  said  that  there  is  no  moral  turpitude, 
nor  is  there  any  illegality,  in  the  mak- 
ing and  performing  of  an  agreement 
between  the  bondholders  secured  by 
mortgage,  the  stockholders,  and  the  un- 
secured creditors  of  an  insolvmt  mort-  ■ 
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g&gOT  that  there  shall  be  a  foreclosure 
and  sale  of  the  mortgaged  property  to, 
or  for  the  benefit  of,  a  new  corporation 
in  which  all  the  members  of  the  three 
classes  shall  be  permitted,  at  the  option 
of  each  of  them,  to  take  bonds  or  stock 
in  substantial  proportion  to  the  re- 
spective ranks  and  equities  of  the  class- 
es, and  that  a  foreclosure  decree  and 
sale  under  such  an  agreement  are  nei- 
ther fraudulent  in  law  nor  fraudulent 
in  fact,  nor  illegal  as  against  either 
unsecured  creditors  or  stockholders. 

The  fact  that,  prior  to  the  sale  of 
the  property  and  franchises  of  a  rail- 
way company  under  a  mortgage  fore- 
closure, the  bondholders  have  agreed 
to  the  organization  of  a  corporation  in 
which  the  stockholders  of  the  old  com- 
pany and  unsecured  creditors  shall  be- 
come stockholders,  does  not  so  identify 
the  new  corporation  with  the  old  as  to 
render  it  responsible  for  the  latter's 
debts.  Smith  v.  Chicago  &  N.  W.  R. 
Co.  (1864)  18  Wis.  17. 

As  supporting  the  statement  above 
made  that  a  corporation  formed  by  the 
purchasers  of  the  property  and  fran- 
chises of  another  at  a  judicial  sale,  or 
organized  for  the  purpose  of  becoming 
the  purchaser,  is  not  liable  for  the 
debts  of  the  old  company,  see: 

United  States.— Sullivan  v.  Port- 
land &  K.  R.  Co.  (1877)  94  U.  S.  806, 
24  L.  ed.  324;  Hoard  v.  Chesapeake  & 
O.  R.  Co.  (1887)  123  U.  S.  222,  31  L. 
ed.  130,  8  Sup,  Ct.  Rep.  74;  Wiggins 
Ferry  Co.  v.  Ohio  &  M.  R.  Co.  (1892) 
142  U.  S.  396,  35  L.  ed.  1065,  12  Sup. 
Ct.  Rep.  188;  Armour  v.  E.  Bement's 
Sons  (1903)  62  C.  C.  A.  142,  123  Fed. 
56;  Blue  Ridge  Electric  Co.  v.  Ameri- 
can Bank  Note  Co.  (1916)  150  C.  C.  A. 
509,  237  Fed.  755,  reversing  (1916) 
230  Fed.  911. 

Illinois.— Hatcher  v.  Toledo,  W.  & 
W.  R.  Co.  (1872)  62  111.  477, 

Indiana. — Lake  Erie  &  W.  R.  Co.  v. 
Griffin  (1883)  92  Ind.  487,  s.  c  on  sub- 
sequent appeal  (1886)  107  Ind.  464,  8 
N.  E.  451;  Midland  R.  Co,  v.  Fisher 
(1890)  125  Ind.  19,  8  L.R.A.  604,  21 
Am.  St.  Rep.  189,  24  N.  E.  756;  Moyer 
V.  Ft.  Wayne,  C,  &  L.  R.  Co,  (1892)  132 
Ind.  88,  31  N.  E.  567, 

Iowa. — Brockert  v.  Iowa  C.  R.  Co. 
(1894)  93  Iowa,  132,  61  N,  W.  405; 


Allen  V.  North  Dee  Moines  M.  E. 
Church  (1905)  127  Iowa,  96,  69  L.R.A, 
255,  109  Am.  St.  Rep.  366,  102  N.  W. 
808,  4  Ann,  Cas.  267. 

Kentucky.  —  Martin  v.  Sulfrage 
(1914)  159  Ky.  363,  167  S.  W.  899. 

Michigan. — Cook  v.  Detroit,  G.  H. 
&  M.  R.  Co.  (1880)  43  Mich.  849,  6  N. 
W.  390. 

MissourL — Sebree  v.  Cassville  &  W. 
R.  Co.  (1919)  —  Mo.  — ,  212  S.  W. 
11 ;  Helton  v.  St.  Louis,  E.  &  N.  R.  (3o. 
(1887)  25  Mo.  App.  322. 

New  Jersey.  —  Central  R.  Co.  v. 
Bunn  (1857)  11  N.  J.  Eq.  336, 

New  York. — Vose  v.  Cowdrey  (1872) 
49  N.  Y.  836;  Metz  v.  Buflfalo,  C.  & 
P.  R.  Co.  (1874)  58  N.  Y.  61,  17  Am. 
Rep.  201 ;  Male  v.  Atchison.  T.  &  S.  P. 
R.  Co.  (reported  herewith)  ante,  1098. 

Pennsylvania.  —  Stewart's  Appeal 
(1852)  72  Pa.  291. 

South  Carolina. — Hammond  v.  Port 
Royal  &  A.  R.  Co.  (1881)  15  S.  C.  10. 

Texas. — Houston  &  T.  C.  R.  Co.  v. 
Shirley  (1880)  54  Tex.  125;  Gulf,  C.  & 
S.  P.  R.  Co.  v,  Newell  (1869)  73  Tex. 
884,  15  Am.  St.  Rep.  788,  11  S.  W.  842 
(obiter) ;  Texas  State  Fair  &  D.  Ex- 
position Asso.  v.  Caruthers  (1894)  8 
Tex.  Civ,  App.  474,  29  S.  W.  48;  Hous- 
ton, E.  &  W.  T.  R.  Co,  V.  Keller  (1896) 
—  Tex.  Civ.  App,  — ,  36  S.  W.  859. 

West  Virginia. — Gkorgb  E.  Warben 
Co,  V,  A.  L.  Black  Coal  Co.  (reported 
herewith)  ante,  1083. 

Wisconsin. — Smith  v.  Chicago  &  N. 
W.  R.  Co.  (1884)  18  Wis.  17;  Oilman 
V.  Sheboygan  &  P.  du  L.  R.  Co.  (1875) 
87  Wis.  317;  Neff  v.  Wolf  River  Boom 
Co.  (1880)  50  Wis.  685,  7  N,  W,  553; 
National  Foundry  &  Pipe  Works  v. 
Oconto  City  Water  Supply  Co.  (in9) 
105  Wis.  48,  81  N.  W.  125,  affirmed 
on  other  grounds  in  (1901)  183  U.  S. 
216,  46  L.  ed.  157,  22  Sup,  Ct.  Rep.  111. 

The  purchasers  of  the  property  and 
franchise  of  a  corporation  upon  fore- 
closure do  not,  by  proceeding  upon  the 
idea  that  they  have'  acquired  by  their 
purchase  the  right  to  be  the  corporation 
created  by  the  original  charter,  render 
themselves  answerable  for  its  debts. 
Memphis  Water  Co.  v.  Magens  (1885) 
15  Lea  (Tenn.)  37. 

A  provision  in  a  charter  of  incorpo- 
ration that  the  purchasers  of  the  prop- 
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erty  and  franchises  of  the  corporation, 
under  foreclosure  of  a  mortjrage  there- 
of, shall  be  "vested  with  all  the  powers 
and  privileges  and  be  subject  to  all  the 
duties  and  liabilities  of  said  company," 
does  not  subject  such  purchasers  to  the 
debts  of  the  old  company.    Ibid. 

There  is  a  class  of  cases  which  prop- 
erly does  not  fall  within  the  scope  of 
this  note,  but  which  are  here  adverted 
to  because  they  constitute,  an  apparent 
exception  to  the  rule  that  the  successor 
corporation  acquiring  the  property  and 
franchises  of  another  through  a  fore- 
closure sale,  or  other  judicial  proceed- 
ing, is  not  liable  for  the  debts  of  the 
old  corporation.  These  are  cases  in 
which  a  railroad  company  has  tres- 
passed in  locating  its  tracks  on  the 
property  of  another  (as  in  Indiana,  B. 
&  W.  R.  &  N.  Co.  V.  Allen  (1887)  113 
Ind.  808,  3  Am.  St.  Rep.  650,  16  N.  E; 
461  and  Donald  v.  St.  Louis.  K.  C.  &  N. 
R.  Co.  (1879)  52  Iowa,  411,  8  N.  W. 
462),  or  in  a  public  street  without  com- 
pensating the  abutting  owner  (as  in 
Harbach  v.  Des  Moines  &  K.  C.  R.  Co. 
(1890)  80  Iowa,  693,  11  L.R.A.  113,  44 
N.  W.  348,  and  Ft  Scott,  W.  &  W.  R. 
Co.  V.  Fox  (1889)  42  Kan.  490,  22  Pac. 
683),  or  in  which  it  entered  under  an 
agreement  to  pay  such  damages  as 
might  be  occasioned  (as  in  Chicago  & 
I.  Coal  R.  Co.  V.  Hall  (1893)  186  Ind. 
91,  23  L.R.A.  231,  34  N.  E.  704),  or 
against  which  a  judgment  for  such 
damages  has  been  rendered  in  condem- 
nation proceedings  (as  in  Lake  Erie  & 
W.  R.  Co.  V.  Griffin  (1883)  92  Ind.  487, 
8.  c.  on  subsequent  appeal  (1886)  107 
Ind.  464,  8  N.  E.  461,  Western  Pennsyl- 
vania R.  Co.  V.  Johnston  (1868)  59  Pa. 
290  and  Pfeifer  v.  Sheboygan  &  F.  du 
L  R.  Co.  (1864)  18  Wis.  155,  86  Am. 
Dec.  751),  and  in  which  the  successor 
corporation  has  been  held  liable,  not  as 
for  a  tort,  or  breach  of  contract,  or 
judgment  debt  of  its  predecessor,  but 
on  the  ground  that  it  has  subjected  it- 
self to  an  original  liability,  upon  the 
principle  that,  having  seen  fit  to  adopt 
and  ratify  the  original  taking,  it  is 
bound  to  make  compensation.  The 
landowner  in  such  case  cannot  maintain 
an  action  of  debt  against  the  new  cor- 
poration on  the  judgment,  but  must 
seek  his  remedy  in  equity.    Oilman  v. 


Sheboygan  &  F.  da  L.  R.  Co.  C1876> 
87  Wis.  817. 

UAblUtr  to  Uen  oredlton. 

A  corporation  organized  by  bond- 
holders to  take  over  the  property  and 
franchises  of  a  railway  company  on 
foreclosure  cannot  claim  to  hold  the 
property  so  acquired  as  a  bona  fide  pur- 
chaser, as  against  liabilities  of  the  old 
company  which  by  statute  are  given 
precedence  over  the  bonded  debt,  where 
the  owners  of  such  claims  are  not  par- 
ties to  the  foreclosure.  Frazier  v.  East 
Tennessee,  V.  &  G,  R.  C^o,  (1889)  88 
Tenn.  138,  12  S.  W.  587,  affirmed  on 
other  grounds  in  (1891)  139  U.  S.  288, 
86  L.  ed.  196,  11  Sup.  Ct.  Rep.  617. 

The  fact  that  the  purchasers  upon 
the  foreclosure  sale,  and  the  corpora- 
tion formed  by  them,  knew  that  the 
creditor  had  an  adjudged  lien  on 
the  property  of  the  old  corporation  for 
the  amount  of  its  claim,  good  against 
the  common  debtor,  does- not  operate 
to  render  it  liable  therefor,  under  the 
maxim  "qui  sentit  commodum  sentire 
debet  et  onus"  (he  ought  to  bear  the 
burden  who  would  derive  the  advant- 
age), where  the  right  of  the  mort- 
gagees was  paramount  to  the  right  of 
the  lien  creditors.  National  Foundry 
&  Pipe  Works  v.  Oconto  City  Water 
Supply  Co.  (1899)  106  Wis.  48,  81  N. 
W.  126,  affirmed  on  other  grounds  in 
(1901)  183  U.  S.  216,  46  L.  ed.  157,  22 
Sup.  Ct.  Rep.  111. 

Vmder  itatntes  transfenrlnt;  vlsKto  of 
old  eorporation  to  pnroliasers. 

The  effect  of  an  act  of  the  legislature, 
providing  that  the  trustees  in  a  deed  of 
trust  given  by  a  railway  company  upon 
its  franchise,  road,  and  property  con- 
nected therewith,  and  the  cestuis  que 
trust  and  their  associates  who  should 
thereafter  purchase  at  the  sale  under 
the  deed  of  trust,  should  be  incorpo- 
rated, with  power  to  purchase  and  own 
the  franchise  and  property  of  the  old 
company,  and  upon  such  purchase 
should  be  invested  with  all  the  corpo- 
rate powers,  privileges,  etc.,  before 
given  to  the  old  company,  but  not  given 
the  stockholders  under  the  old,  was 
not  to  reorganize  the  old  company,  but 
to  create  a  new  and  distinct  corpora- 
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tion,  which  took  the  property  subject 
only  to  such  liens  or  claims  as  were 
paramount  to  the  deed  of  trust. 
Morgan  County  y.  Thomas  (1875)  76 
HL  120. 

A  corporation  formed  fay  the  pur- 
chasers of  property  of  a  railroad  com- 
pany on  foredosure,  under  a  statute 
which  provides  that  such  purchasers,  if 
they  provide  suitable  equipment  for 
running  the  road  and  performing  the 
duties  incumbent  on  it  by  law,  and 
transfer  to  it  again  its  track  and  ap- 
purtenances and  necessary  equipment, 
and  make  the  declaration  therein  pro- 
vided, may  issue  and  hold  new  stock 
in  the  corporation  to  such  an  amount 
and  in  such  denominations  as  they  shall 
deem  proper,  but  not  more  than  the 
value  of  the  corporate  property,  unless 
additional  stock  is  subscribed  by  par- 
ties able  to  pay  for  it,  and  making  pro- 
vision for  the  cancelation  of  the  old 
stock,  and  the  election  of  officers  by  the 
new  holders,  and  the  continuance  of  all 
the  former  charter  rights  and  powers, 
and  further  declaring  that  the  corpora- 
tion shall  not  be  liable  for  any  debts 
except  those  subsequently  contracted  by 
it,  saving,  however,  all  prior  mortgages 
and  liens,  and  leaving  all  property  not 
included  in  the  foreclosure  sale  liable 
for  existing  debts — cannot  be  held  to 
be  bound  to  pay  all  the  debts  of  the  old 
company,  on  the  ground  that  it  is  in 
law  the  same  corporation;  but  its  lia- 
bility is  limited  by  the  amount  of  the 
assets  of  the  old  company  not  affected 
by  the  foreclosure.  Cook  v.  Detroit,  G. 
H.  &  M.  R.  Co.  (1880)  43  Mich.  849,  6 
N.  W.  390. 

In  Huff  V.  Winona  &  St  P.  R.  Co. 
(1866)  11  Minn.  180,  Gil.  114,  and 
Hilbert  v.  Winona  &  St  P.  R.  Co. 
(1866)  11  Minn.  246,  Gil.  163,  it  was 
held  that  an  act  of  the  legislature  pro- 
viding that  "all  the  rights,  benefits, 
privileges,  property,  franchises,  and  in- 
terests, of"  a  certain  railroad  company, 
which  had  been  acquired  by  the  state 
upon  foreclosure  of  a  trust  deed  "be 
and  the  same  hereby  are  granted, 
transferred,  and  continued  to"  individu- 
als named,  "for  the  purpose  and  on  the 
terms  .and  conditions  hereafter  in  this 
act  provided,  free  and  clear  of  all 
claims  or  liens  thereon  and  free  and 


discharged  from  all  claims  of  the 
state  of  Minnesota  against  the  same, 
except  as  hereinafter  provided.  And 
the  said  persons  by  the  name  and  style 
of  the  Winona  &  St.  Peter  Railroad 
Company  are  hereby  invested  witii 
the  right  to  enter  upon,  use,  and 
enjoy  all  and  singular  the  road, 
property,  franchises,  and  inununities 
heretofore  possessed  by  or  granted 
to  the  Transit  Railroad  Company 
.  .  .  and  all  the  corporate  rights, 
and  franchises  of  said  Transit 
Railroad  Company  are  hereby  vested  in 
and  continued  to  the  said"  individuals^ 
"their  associates,  successors,  and  as- 
signs, by  the  name  and  style  of  the 
Winona  &  St  Peter  Railroad  Com- 
pany," did  not  merely  revive  the  old 
company  and  continue  and  regrant  its 
franchises,  rights,  and  property  to  it 
under  a  new  name,  but  created  a  new 
company  which  could  not  be  held  liable 
for  the  debts  of  its  predecessor. 

A  like  decision  under  a  similar  stat- 
ute was  made  in  Fitz  v.  Minnesota  C. 
R.  Co.  (1866)  11  Minn.  414,  Gil.  804. 

In  Western  North  Carolina  R.  Ck). 
T.  Rollins  (1880)  82  N.  C  523,  it  is 
said  that  in  case  of  the  transfer  by  act 
of  legislature  of  the  property  of  a  rail- 
road company  to  a  new  corporation,  the 
trust  in  favor  of  creditors  and  stock- 
holders, under  which  the  property  was 
held  by  the  old  corporation,  will  attach 
to  the  transferred  property,  even  in  the 
absence  of  a  provision  to  that  effect  in 
the  statute  under  which  the  transfer  is 
affected. 

Where  the  statute  providing  for  the 
reorganization  of  the  corporation  ex- 
pressly declares  that  the  old  company 
shall  be  reorganized  as  a  "new  corpo- 
ration," and  the  fundamental  powers 
conferred  upon  the  new  company  differ 
in  most  material  respects  from  those 
of  the  old  one,  the  reorganized  corpo- 
ration must  be  regarded  as  independent 
of  the  old  one,  and  therefore  not  in- 
dividually liable  for  its  debts  except 
so  far  as  such  liability  may  have  been 
imposed  by  statute.  Such  corporation, 
however,  takes  the  property  of  the  old 
one  subject  to  the  rights  of  the  credi- 
tors of  the  old  corporation  to  follow  it 
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MarshaU  y.  Western  North  Carolina  R. 
Co.  (1885)  92  N.  C.  322. 

In  Neff  V.  Wolf  River  Boom  Co. 
(1880)  50  Wis.  585.  7  N.  W.  653.  it 
was  held  that  a  corporation  organized 
under  a  statute  which  provides  that 
any  person,  company,  or  association 
which  shall  become  the  owner  or  as- 
signee of  the  rights,  powers,  privileges, 
and  franchises  of  any  corporation  by 
purchase  or  sale  under  a  mortgage  sale, 
or  on  any  bankrupt  sale,  or  upon  sale 
under  any  judgment,  order,  decree,  or 
proceedings  of  any  court,  may  within 
two  years  after  such  purchase  reorgan- 
ize under  the  charter  or  act  of  the  cor- 
poration, or  law  under  which  such 
company  or  association  was  created  or 
organized,  and  shall  have  the  same 
rights,  powers,  privileges,  and  fran- 
chises such  company,  association,  or 
corporation  had,  or  was  entitled  to,  at 
the  time  of  such  purchase  or  sale.  Is 
not  a  continuation  of  the  old  corpora- 
tion, and  liable  as  such'  for  its  debts, 
the  provision  that  the  purchasers  of 
the  franchise  may  "reorganize  under 
the  charter  of  incorporation,  or  law  un- 
der which  such  company  or  association 
was  created  or  organized,"  meaning 
simply  that  the  new  corporation  may 
use  the  machinery  of  the  original  char- 
ter to  perfect  its  organization.  The 
court  further  adduced  in  support  of 
this  construction  the  fact  that  the  title 
of  the  act  was,  "An  Act  to  Provide 
for  the  Organization  of  Corporate 
Companies  in  Certain  Cases," — not  re- 
organization,— ^and  the  further  fact 
that  the  organization  under  the  act  is 
denominated  as  "such  new  company," 
and  "the  new  organization  or  com- 
pany," and  the  further  argument  that 
a  construction  which  would  render  the 
new  company  liable  for  the  debts  of  the 
old  would  render  the  act  inoperative 
and  useless  in  most  cases,  since  no  pur- 
chasers of  the  assets  of  an  insolvent 
corporation  would  take  the  risk  of  or- 
ganizing under  the  act,  when  to  do  so 
would  make  them  liable  for  the  debts 
of  the  old  corporation. 

9.  Where  atockholders  in   old   company 
retain  an  interest. 

Although,  as  above  pointed  out  (II. 
i,  1,  supra),  the  fact  that  stockholders 


in  the  debtor  company  are  also  inter- 
ested in  the  reorganized-  company  is 
not  of  itself  ground  for  holding  the 
new  company  liable,  it  is  now  settled 
law  that  the  new  company  may  be  held 
liable,  where  the  scheme  of  reorgani- 
zation adopted  prior  to  the  sale  does 
not  provide  for  creditors,  to  the  extent 
to  which  the  interest  of  such  stockhold- 
ers represents  stock  in  the  old  com- 
pany, since  the  law  will  not  permit  the 
stockholders  of  a  debtor  corporation  to 
participate  in  its  assets  until  the  claims 
of  creditors  have  been  satisfied. 

Thus,  in  Male  v.  Atchison,  T.  & 
S.  F.  R.  Ck>.  (reported  herewith)  ante, 
1098,  no  scheme  of  reorganization 
which  contemplates  the  transfer  to  the 
original  stockholders  of  stock  in  the 
new  corporation,  unburdened  by  the 
old  debts,  can  be  upheld. 

And  in  Sebcee  v.  Cassville  &  W.  B. 
Co.  (1919)  — •  Mo.  — ,  212  S.  W.  11,  it 
is  said  that,  in  contemplation  of  law, 
the  shares  of  stock  in  a  corporation 
represent  the  property  thereof,  and 
so,  where  part  of  the  stock  of  the  old 
company  is  put  in  as  part  of  the  re- 
organization consideration,  it  is  equiv- 
alent to  the  transfer  to  the  new  corpo- 
ration of  a  part  of  the  tangible 
property  of  the  old  corporation  which 
creditors  are  entitled  to  have  applied 
to  the  payment  of  their  debts. 

So,  where  a  new  corporation  is 
formed  by  the  stockholders  and  credi- 
tors of  the  old,  stock  in  the  new  cor- 
poration being  issued  in  lieu  of  that 
of  the  old  corporation,  and  the  assets 
of  the  old  corporation  are  transferred 
to  the  new  in  consideration  of  the  as- 
sumption of  certain  debts,  such  trans- 
fer is  fraudulent  as  to  a  creditor 
whose  claim  is  not  provided  for.  Mont- 
gomery Web  Co.  V.  Dienelt  (1890)  133 
Pa.  585,  19  Am.  St  Rep.  663,  19  Atl. 
428;  Carstens  v.  Hofius  (1906)  44 
Wash.  456,  87  Pac.  631;  Hibernia  Ins. 
Co.  V.  St.  Louis  &  N.  O.  Transp.  Co. 
(1882)  4  McCrary,  432,  13  Fed.  516; 
Blair  v.  St  Louis,  H.  &  K.  R.  Co. 
(1884)  22  Fed.  86,  (1885)  24  Fed.  148. 

There  is  no  difference  in  principle  if 
the  contract  reorganization,  instead  of 
being  effectuated  by  private  sale,  is 
consummated  by  a  master's  deed  under 
a  consent  decree.    Northern  P.  R.  Oo. 
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V.  Boyd  (1912)  228  U.  S.  482,  67  L. 

ed.  981,  38  Sup.  Ct.  Rep.  654. 

Accordingly,  the  same  rule  prevails 
where  the  stockholders  of  the  debtor 
corporation  are  admitted  to  member- 
ship in  the  corporation  formed  to  ac- 
quire title  to  property  of  the  debtor 
corporation  through  a  judicial  sale,  in 
pursuance  of  an  arrangement  made 
prior  to  the  sale,  and  the  claims  of 
creditors  are  not  provided  for.  See 
Northern  P.  R.  Co.  v.  Boyd  (U.  S.) 
supra;  Kansas  City  Southern  R.  Co. 
V.  Guardian  Trust  Co.  (1916)  240  U.  S. 
166,  60  L.  ed.  679,  36  Sup.  Ct  Rep. 
334;  Central  of  Georgia  R.  Co.  v.  Paul 
(1899)  85  C.  C.  A.  639,  98  Fed.  878; 
Blue  Ridge  Electric  O.  v.  American 
Bank  Note  Co.  (1916)  160  C.  C.  A. 
509,  237  Fed.  756  (recognizing  the 
rule,  but  holding  it  inapplicable  under 
the  facts  of  the  case) ;  Howard  v.  Max- 
well Motor  Co.  (1920)  269  Fed.  292; 
Famsworth  v.  Muscatine  Produce  & 
Pure  Ice  Ck>.  (1916)  177  Iowa,  21,  158 
N.  W.  741;  Pittsmont  Copper  Co.  v. 
©•Rourke  (1914)  49  Mont.  281,  141 
Pac.  849;  Skibvin  Operating  Co.  v. 
Southwestern  Electric  Co.  (reported 
herewith)  ante,  1104. 

In  Northern  P.  R.  Co.  v.  Boyd 
(U.  S.)  supra,  it  is  said  that  the  inva- 
lidity of  a  foreclosure  sale,  made 
in  pursuance  of  a  reorganization  agree- 
ment by  which  the  stockholders  in  the 
old  company  were  to  receive  stock  in 
the  new,  rose  from  the  character  of  the 
reorganization  agreement,  regardless 
of  the  value  of  the  property,  and  that 
the  question  must  be  decided  according 
to  a  fixed  principle,  not  leaving  the 
ri^ghts  of  the  creditors  to  depend  upon 
the  balancing  of  evidence  as  to  wheth- 
er, on  the  day  of  sale,  the  property 
was  insufficient  to  pay  prior  encum- 
brances. 

In  Central  Improv.  Co.  v.  Cambria 
Steel  CJo.  (1913)  127  C.  C.  A.  184,  210 
Fed.  696,  affirmed  in  (1916)  240  U.  S. 
166,  60  L.  ed.  579,  36  Sup.  Ct.  Rep. 
334,  in  reply  to  the  argument  that  the 
creditor  was  entitled  to  no  relief,  be- 
cause the  equitable  interest  of  the 
creditors  in  the  property  of  the  old  cor- 
poration was  of  no  value,  the  court 
said:  "This  contention  is  founded  on 
the  findings  of  the  master  that  there 


was  no  direct  testimony  of  the  fair 
value  of  the  Belt  Company's  property, 
at  or  before  the  time  of  the  foreclosure, 
no  proof  that  it  was  worth  more  than 
the  $1,000,000  for  which  it  was  sold 
at  the  foreclosure  sale,  and  therefore 
that  it  was  sold  at  its  fair  market  value. 
The  mortgage  was  $1,000,000,  and  the 
deduction  is  that  the  equitable  interest 
of  the  creditors  was  valueless.  But  the 
crucial  issue  here  was  not  what  the  fair 
market  value  of  the  mortgaged  prop- 
erty was,  nor  was  it  how  much  more 
the  mortgaged  property  was  worth 
than  the  amount  of  the  mortgage.  Al- 
though evidence  upon  these  subjects 
would  have  been  competent  in  the  con- 
sideration of  the  real  issue  here,  in  the 
absence  of  an  estoppel,  that  issue  was: 
What  was  the  equitable  interest  of  the 
creditors  in  the  mortgaged  property  of 
the  Belt  Company  worth,  during  the 
execution  of  the  scheme  and  immedi- 
ately after  the  foreclosure  sale  and  the 
appropriation  of  it  thereby  by  the 
Southern  Company  [the  reorganized 
corporation],  the  trustee  for  the  credi- 
tors, to  itself,  for  a  trustee  who  violates 
his  trust  may  not  profit  thereby?  .  .  . 
The  creditors  were  entitled  to  the  high- 
est value  their  interest  had  during  this 
time,  either  for  the  purpose  of  sale,  or 
for  the  purpose  of  preventing  a  fore- 
closure of  the  mortgage  upon  the  Belt 
property,  or  for  the  purpose  of  com- 
promising their  claims  or  conditioning 
the  foreclosure,  or  for  the  purpose  of 
the  present  or  future  control  of  the 
property." 

For  discussion  of  the  extent  of  such 
liability,  see  post,  II.  j,  3. 

But  where  the  arrangement  by  which 
the  stockholders  in  the  old  company  are 
permitted  to  convert  their  stock  into 
stock  in  the  new  company  has  its  in- 
ception subsequently  to  the  sale,  s» 
that  it  did  not  in  any  manner  affect  the 
foreclosure  proceedings,  the  rights  ob- 
tained by  the  stockholders  are  at  the 
expense  of  the  purchasers,  and  not  of 
the  unsecured  creditors  of  the  old  cor- 
poration; and  the  new  corporation  is 
accordingly  not  liable. 

Thus,  in  Stewart's  Appeal  (1852) 
72  Pa.  291,  it  was  held  that  a  railroad 
company,  acquiring  the  property  and 
franchises  of  its  predecessor  through 
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purchase  upon  a  f oreclosui;^  sale.  .und«r 
judicial  proceedinsrs  tx>  every  appear^ 
ance  adversary,  was  not  liable  for  the 
debts  of  its  predecessor,  although,  by 
an  arrangement  made  subsequently  to 
such  sale,  the  stockholders  in  the  old 
company  were  allowed  to  become  stock- 
holders of  the  new  company  without 
payment  of  any  money. 

It  is  immaterial  that  the  reorganiza- 
tion is  consummated  in  good  faith  and 
in  ignorance  of  the  existence  of  thf 
creditor.  When  he  appears  and  es- 
tablishes his  debt,  the  subordinate  in- 
terest of  the  old  stockholders  will  still 
be  subject  to  his  claim  in  the  hands 
of  the  reorganized  company.  North- 
ern P.  R.  Co.  V.  Boyd  (1912)  228  U.  S. 
482.  67  L.  ed.  931,  33  Sup.  Ct.  Rep.  664. 

A  corporation  organized  by  the  stock- 
holders of  an  old  corporation,  who  had 
purchased  its  property  at  a  receiver's 
sale  by  assuming  and  agreeing  to  pay 
such  of  the  debts  of  the  old  corporation 
as  were  listed  by  the  receiver  as  debts 
against  it,  is  not  a  bona  fide  purchaser 
of  the  property  in  the  ordinary  course 
of  business;  and  a  creditor  of  the  old 
corporation,  whose  claim  was  not  listed, 
is  accordingly  entitled  to  an  equitable 
lien  upon  the  property  transferred  to 
the  new  corporation.  Famsworth  v. 
Muscatine  Produce  &  Pure  Ice  Co. 
(1916)  177  Iowa,  21,  158  N.  W.  741. 

The  existence  of  creditors  in  the 
shareholding  body  of  a  reorganized 
corporation  does  not  make  it  an  inno- 
cent purchaser,  or  put  them  in  a 
position  to  complain  of  the  subjection 
of  the  assets  of  the  old  corporation 
in  the  hands  of  the  reorganized  cor- 
poration, to  the  claims  of  nonconsent- 
ing  creditors.  Pittsmont  Copper  Co. 
V.  O'Rourke  (1914)  49  Mont.  281,  141 
Pac.  849. 

'Blgbts  of  creditor  not  aeoeptlng  pro- 
vlalon  made  In  scheme  of  reorganlu- 
tlon. 

Where,  however,  the  reorganization 
agreement  contains  a  provision  for 
creditors  and  is  sanctioned  by  the  court, 
the  fact  that  the  stockholders  in  the  old 
corporation  retain  an  interest  in  the 
property  will  not  subject  the  reorgan- 
ized corporation  to  liability  to  the  ex- 
tent of  such  interest ;  but  it  is  liable 
only  to  the  extent  of  the  provision  made. 


.,  i  Thus,  in  Northern  P.  R.  Co.'T.  Boyd 
(U.  S.)  supra,  it  is  said  that  it  is  not 
necessary  to  pay  an  unsecured  credi- 
tor in  cash  as  a  condition,  of  stock- 
holders retaining  an  interest  in  the  re- 
organized company.  His  interest  can 
be  preserved  by  the  issuance  on  equi- 
table terms  of  income  bonds  or  pre- 
ferred stock.  If  he  declines  a  fair  of- 
fer, he  is  left  to  protect  himself  as  any 
other  creditor  of  the  judgment  debtor; 
and,  having  refused  to  come  into  a  just 
reorganization,  cannot  thereafter  be 
heard  in  a  court  of  equity  to  attack  it. 
If,  however,  no  such  tender  is  made 
and  kept  good,  he  retains  the  right  to 
subject  the  interest  of  the  old  stock- 
holders in  the  property  to  the  payment 
of  his  debts.  If  their  interest  is  value- 
less, he  gets  nothing.  If  it  be  valuable, 
he  merely  subjects  that  which  the  law 
had  originally  and  continuously  made 
liable  for  the  payment  of  corporate  lia- 
bilities. 

See  also  Pennsylvania  Transp.  Co's 
Appeal  (1882)  101  Pa.  676,  in  which 
the  reorganized  company  was  held  not 
liable  to  a  creditor  who  elected  not  to 
come  into  the  reorganization,  and  who 
had  ample  knowledge  of  the  sale  and 
an  opportunity  of  bidding  thereat. 

Where  the  assets  of  an  old  cor- 
poration have  been  transferred  to 
a  new  corporation  organized  by 
its  creditors,  who  took  stock 
therein  in  lieu  of  their  debts,  a 
creditor  who  elected  not  to  come  in- 
to the  scheme,  while  he  cannot  hold 
the  new  company  liable,  is  entitled  to 
levy  on  the  stock  of  the  new  corpora- 
tion which  had  been  tendered  to  him 
in  satisfaction  of  his  debts  and  re- 
fused by  him,  such  stock  being,  in 
equity,  an  asset  of  the  old  corpora- 
tion. Wheeler  v.  Acme  Harvesting 
Mach.  Co.  (1912)  175  IlL  App.  69. 

But  compare  Alberger  Condenser 
Co.  V.  United  Water,  Gas  &  E.  Co. 
(1912)  87  Kan.  843,  126  Pac.  1087, 
in  which  it  was  held  that,  where,  upon 
the  insolvency  of  a  corporation  and  the 
appointment  of  a  receiver  for  it,  the 
stockholders  and  certain  of  its  credi- 
tors united  in  a  plan  to  finance  and 
organize  a  new  corporation  to  buy  the 
property  and  assets  of  the  old  corpora- 
tion, and  also  to  buy  out  a  competing 
company,  whereby  the  secured  credit- 
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ors  agreed  to  aceei^.  certain  specifiefl 
securitieat  and  about  95  per  cent  of 
the  unsecured  creditors  asrreed  to  ac- 
cept preferred  stock  in  the  new  comr 
pany  for  their  claim,  whereupon  the 
receiver,  under  an  order  of  the  court, 
sold  the  property  to  the  new  corpora- 
tion for  a  consideration  the  character 
of  which  is  not  stated,  but  which  was 
presumably  the  undertaking  of  the 
new  corporation  to  settle  with  the 
creditors  of  the  old,  a  creditor  who  rer 
fused  to  accept  stock  for  his  claim 
might  hold  the  new  company  liable,  it 
having  acquired  all  the  property  and 
assets  of  the  old  corporation  without 
giving  that  corporation  anything  with 
which  his  debt  could  be  paid. 

A  reorganized  corporation  acquir- 
ing title  through  a  judicial  sale  of  the 
property  of  subsidiary  corporations, 
the  capital  stock  of  which  was  largely 
owned  by  the  old  company,  and  to 
which  reorganized  company  the  stock- 
holders in  the  old  company  were  ad- 
mitted on  terms,  is  liable,  to  the  extent 
«f  the  interest  of  such  stockholders, 
for  a  contingent  claim  arising  subse- 
quent to  the  period  when  creditors 
were  permitted  to  avail  themselves  of 
the  reorganization  plan.  Howard  v. 
Maxwell  Motor  Co.  (1920)  269  Fed.  292. 

3.  Right  to  priority  over  creditors  of  re- 

Organized  company. 

In  Livingston  County  Agri.  Soc.  v. 
Hunter  (1884)  110  111.  165,  it  was 
claimed  that  the  creditors  of  an  orig- 
inal corporation  organized  for  the 
purpose  of  conducting  county  fairs, 
which  was  reorganized  as  a  joint  stock 
company,  were  entitled  to  a  lien  or 
preferred  claim  upon  the,  assets  orig- 
inally belonging  to  the  old  company 
to  which  the  new  company  succeeded ; 
but  it  was  held  that  the  creditors  of 
the  society,  whether  their  claims  ac- 
crued before  or  after  the  reorganiza- 
tion, stood  upon  the  same  footing,  and 
that  the  only  way  for  one  to  obtain 
an  advantage  over  the  other  was  by 
the  exercise  of  superior  diligence  in 
the  prosecution  of  his  claims  to  judg- 
ment. 

4,  lAability  of  purchaaer.  for  debt  or  li- 
ability incurred  by  trustee  for  bond- 
holders or  receiver. 

In  Spadra-Clarksville  Coal  Co.  t. 
Nicholson  (1915)  93  Kan.  638, 145  Pac. 
671,  Ann.  Cas.  1916D,  562,  it  was  held 


that  a  6ott>oMtion  organized  by  the 
bondholders  of  a  manufacturing  cor- 
poration to  acquire  the  property  upon 
foreclosure,  no  consideration  being 
paid  for  the  purchase  of  the  property 
by  the  new  company  except  the  inter- 
est its  incorporators  owned  as  bond- 
holders, was  liable  for  a  debt  incurred 
in  the  name  of  the  old  company  prior 
to  the  foreclosure,  while  the  trustee 
for  the  bondholders  was  in  possession 
of  the  property  and  business,  for  ma- 
terial and  supplies  which  were  used 
for  the  purpose  of  preserving  the 
property,  both  on  the  ground  that  it 
would  constitute  a  fraud  on  the  rights 
of  the  particular  creditors  who  had 
furnished  supplies  for  the  purpose  of 
keeping  the  plant  in  operation  and  to ' 
protect  and  preserve  the  security,  to 
permit  the  same  persons  wh6  incurred 
the  indebtedness,  to  avoid  liability 
therefor,  and  on  the  ground  that  the 
circumstances  surrounding  the  crea- 
tion of  the  new  corporation  and  its 
succession  to  the  business  and  prop-r 
erty  of  the  old  showed  conclusively 
that  there  was  in  fact  no  purchase, 
but  simply  a  change  in  the  capacity  in 
which  the  business  was  conducted. 

A  new  corporation  to  which  a  rail- 
road is  turned  over  by  the  receivers  of 
another  company  cannot  be  held  li- 
able for  personal  injuries  sustained 
by  an  employee  while  the  road  was  in 
the  hands  of  the  receivers.  Archam- 
beau  T.  New  York  &  N.  E.  R.  Co. 
(1898)   170  Mass.  272,  49  N.  E.  485. 

A  railroad  company  acquiring  prop- 
erty by  purchase  at  a  receiver's  sale, 
under  a  decree  providing  that  "on  con- 
firmation of  such  sale  the  purchaser 
or  purchasers  shall  take  title  to  the 
railroad  and  property  so  purchased, 
subject  to  the  lien  of  any  and  all  debts, 
obligations,  and  liabilities  of  the  re- 
ceivers heretofore  or  hereafter  law- 
fully incurred  by  or  under  the  author- 
ity of  the  court,  or  arising  out  of  the 
operation  of  such  railroad  by  the  re- 
ceivers," is  not  liable  for  personal  in- 
juries sustained  by  an  employee  dur- 
ing the  receivership,  where  it  does  not 
appear  that  his  claim  had  ever  been 
recognized  by  the  receivers  either  as 
to  liability  or  by  any  sum  as  liquidated 
damages.  Tobin  v.  Central  Vermont  R. 
Co.  (1904)  186  Masa  337,  70  N.  E.431. 

A  railroad  company  acquiring  its 
property  upon  a  receiver's  sale,  un- 
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der  a  decree  and  deed  stipulating  that 
the  purchaser  shall  "pay  any  unpaid 
indebtedness,  obligation,  or  liability 
contracted  or  incurred  by  the  receiv- 
er before  delivery  of  the  property 
sold,"  is  liable  for  the  statutory  pen- 
alty for  a  failure  to  construct  cattle 
guards,  etc.,  incurred  by  the  receiver. 
Memphis  &  C.  R.  Go.  v.  Glover  (1900) 

78  Miss.  467,  29  So.  89. 

The  acquisition  of  the  property  of 
a  railroad  by  purchase  at  foreclosure 
sale  will  not  render  the  purchasing 
company  liable  for  any  claims  against 
the  receiver  except  such  as  may  be 
imposed  by  the  terms  of  the  sale. 
Howe  V.  St  Clair  (1894)  8  Tex.  Civ. 
.App.  101,  27  S.  W.  800. 

A  railway  company  which  has  be- 
come the  owner  of  a  railroad  through 
the  purchaser  at  a  receiver's  sale  is 
not  liable  for  a  claim  accruing  during 
the  operation  of  the  road  by  the  re- 
ceiver, after  such  sale,  unless  the 
earnings  during  such  period  have 
been  diverted  to  the  making  of  im- 
provements. Ray  V.  Dillingham  (1897) 
—  Tex.  Civ.  App.  — ,  41  S.  W.  188. 

j.  Character  and  extent  of  liability. 

t.  In  case  of  oonsoHdation  or  merger. 
Where  the  corporation  incurring  the 
liability  ceases  to  have  an  independ- 
ent existence  de  jure,  the  consolida- 
ted or  absorbing  corporation  is  liable 
at  law  as  well  as  in  equity,  the 
ground  for  such  liability  being  some- 
times stated  to  be  a  continuance  of 
the  original  corporation  under  a  new 
guise  (see  Meyer  v.  Johnston  (1875) 
58  Ala.  237;  Wolff  v.  Shreveport  Gas, 
E.  L.  &  P.  Co.  (1916)  138  La.  748, 
L.R.A.1916D,  1138,  70  So.  789;  Mor- 
rison V.  American  Snuff  Co.   (1901) 

79  Miss.  830,  89  Am.  St.  Rep.  698,  30 
So.  723;  Quinn  v.  American  Bankers' 
Assur.  Co.  (1914)  183  Mo.  App.  8,  165 
S.  W.  823;  Sharpies  Co.  v.  Harding 
Creamery  Co.  (1907)  78  Neb.  795.  11 
L.R.A.(N.S.)  863,  111  N.  W.  783;  Mem- 
phis  Water  Co.  v.  Magens  (1885)  15 
Lea  (Tenn.)  37;  Langhome  v.  Rich- 
mond R.  Co.  (1895)  91  Va.  369,  22  S. 
E.  159),  and  sometimes  to  be  an  as- 
sumption of  liabilities  arising  by  im- 
plication (see  Louisville,  N.  A.  &  C. 
B.  Co.  V.  Honey  (1889)  117  Ind.  501,  8 


L.R.A.  435,  20  N.  B.  482;  Berry  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  (1894) 
62  Kan.  774,  39  Am.  St.  Rep.  381,  36 
Pac.  724;  Texas  Seed  &  Floral  Co.  ▼. 
Chicago  Set  &  Seed  Co.  (1916)  — 
Tex.  Civ.  App.  — ,  187  S.  W.  747). 

It  is  frequently  said  that  the  extent 
of  such  liability  is  to  be  measured  by 
the  assets  received,  but  as  such  as- 
sets are  usually  greater  than  the 
claim  in  litigation,  this  question  can- 
not be  regarded  as  having  been  di- 
rectly decided.  Such  limitation  would 
seem  inconsistent  with  the  theory  that 
the  new  or  surviving  corporation  is 
to  be  regarded  as  the  alter  ego  of  the 
corporation  consolidated  or  merged, 
but  is  reconcilable  with  the  implied- 
assumption  theory. 

Thus,  in  Whipple  v.  Union  P.  R. 
Co.  (1882)  28  Kan.  474,  it  is  held  that 
a  consolidated  corporation  is  not  per- 
sonally liable  for  the  debts  of  its  con- 
stituent co.mpanies,  except  so  far  as 
it  has  contracted  to  assume  them. 

So,  also,  in  Shaw  v.  Norfolk  Coun- 
ty R.  Co.  (1860)  16  Gray  (Mass.)  407, 
it  was  held  that  the  transfer  of  the 
property  of  the  constituent  corpora- 
tions to  a  consolidated  corporation 
does  not  impose  upon  the  new  corpo- 
ration the  obligation  to  pay  the  debts 
of  the  former  corporations,  nor  sub- 
ject it  to  any  liability  to  the  credi- 
tors, but  that  such  creditors  may  re- 
sort to  such  property  as  a  fund  from 
which  they  may  deprive  payment  of 
their  claims. 

In  Atlantic  &  B.  R.  Co.  v.  Johnson 
(1907)  127  Ga.  392,  11  L.R.A.(N.S.) 
1119,  56  S.  E.  482,  it  was  said  by 
Lumpkin,  J.,  in  discussing  the  extent 
of  liability:  "Some  of  the  authorities 
say  that  where  provision  has  not  been 
made  for  paying  existing  debts  and 
liabilities  of  one  of  the  constituent 
companies,  the  consolidated  company 
is  liable  'at  least  to  the  extent  of  the 
assets  of  the  absorbed  corporation.' 
This  term  of  expression  was  used  in 
Tompkins  v.  Augusta  S.  R.  Co.  (1897) 
102  Ga.  436,  80  S.  E.  992,  and  was 
based  on  a  quotation  from  1  Thompson 
on  Corporations,  §  876,  in  which  it  is 
said:  'Where  several  corporations  are 
united  in  one,  and  the  property  of  the 
old  companies  is  vested  in  the  new. 
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the  latter  is  liable  in  equity  for  the 
debts  of  the  former,  at  least,  to  the 
extent  of  the  property  received  from 
them,  and  if  it  is  also  liable  at  law, 
the  legal  remedy  is  not  exclusive.' 
This  mode  of  expression  has  been 
quite  extensively  copied,  and  I  should 
hesitate  to  criticize  even  indirectly  so 
able  and  learned  a  writer  as  Judge 
Thompson,  and  some  of  the  able 
judges  who  have  adopted  the  similar 
formula  of  words.  But  what  is  the 
exact  meaning  of  the  expression  that 
the  consolidated  company  is  liable 
for  the  debts  and  torts  of  its  constit- 
uent companies,  'at  least  to  the  ex- 
tent of  the  property  received  from 
them?'  The  use  of  the  qualifying 
words  'at  least'  shows  that  this  was 
not  intended  as  limiting  entirely  the 
liability.  Those  words  indicate  a  min- 
imum of  liability.  And  where  it  is 
so  carefully  stated  that  this  is  the 
minimum,  it  can  hardly  be  contended 
with  reason  that  it  was  also  the  max- 
imum. If  the  consolidated  company  is 
liable  'at  least'  to  this  extent,  how 
far  is  it  liable  at  most?  It  will  be  no- 
ticed also  that  the  learned  author  im- 
mediately follows  the  statement  re> 
f erred  to  by  adding,  'and  if  it  is  also 
liable  at  law,  the  legal  remedy  is  not 
exclusive,'  thus  indicating  the  view 
that  there  might  be  a  legal  remedy  as 
well  as  an  equitable  one.  This  sec- 
tion, which  was  a  statement  of  the 
result  of  certain  authorities,  should 
be  construed  in  the  light  of  the  other 
sections  already  referred  to,  and  of 
the  statement  at  the  close  of  §  373, 
where,  after  discussing  the  decision 
in  Smith  v.  Chesapeake  &  0.  Canal 
Co.  (1840)  14  Pet  (U.  S.)  45,  47,  10 
L.ed.  347,  348,  the  author  adds:  'Mod- 
ern holdings  would,  it  is  believed,  on 
the  general  implications  of  the  law, 
allow  a  party  standing  in  such  a  posi- 
tion as  the  complainant  in  this  case 
did,  te  bring  a  direct  action  against 
the  consolidated  company,  and  recover 
a  judgment  in  personam.'  Viewed  in 
the  light  of  the  various  sections  and 
of  the  authorities  from  which  they 
are  derived,  some  of  which  aiHrm  the 
right  of  direct  suit  against  the  con- 
solidated company,  in  the  absence  of 
statutory  provision  to  the  contrary. 


and  some  of  which  affirm  the  right  to 
pursue  assets  of  the  constituent  com- 
pany, on  the  ground  that  a  corpora- 
tion cannot  give  away  its  assets,  to 
the  prejudice  of  its  creditors,  but  that 
a  court  of  equity  will  follow  such  as- 
sets as  a  trust  fund  into  the  hands  of 
any  new  custodian,  the  same  not  being 
a  creditor  or  bona  fide  purchaser,' 
may  it  not  be  said  that  either  remedy 
may  be  open  to  the  creditor,  accord- 
ing to  the  facts  of  the  particular  case? 
Mr.  A.  C.  Freeman,  a  careful  and  ex- 
cellent annotator,  says  on  this  sub- 
ject: In  some  of  the  cases,  to  the 
statement  that  the  new  company  will 
be  answerable  for  the  debts  and  lia- 
bilities of  the  old,  there  is  added  the 
qualification,  "at  least,  to  the  extent 
of  the  property  received  by  it  from 
the  old  corporation."  .  .  .  The 
qualification  seems,  however,  to  have 
been  employed  from  an  abundance  of 
caution,  rather  than  because  of  any 
well-settled  rule  limiting  the  liability 
of  the  consolidated  company  for  the 
debts  of  its  constituents  to  the  extent 
of  the  property  received  from  them, 
and  is  not  referred  to  in  the  great 
majority  of  cases.'  See  note  to  Mor* 
risen  v.  American  Snuff  Co.  89  Am. 
St  Rep.  638.  It  is  possible,  also,  that 
some  of  the  courts  may  have  had  in 
mind  the  existence  of  a  limitation 
even  upon  legislative  power  to  au- 
thorize a  corporation  to  give  away  or 
merge  its  assets  with  those  of  another 
company,  so  as  to  defeat  creditors.  It 
would  put  a  severe  burden  upon  a 
creditor  of  a  corporation  whose  de- 
mand, or  the  extent  of  whose  dam- 
ages, might  amount  to  only  a  few  dol- 
lars, where  such  corporation  and  an- 
other voluntarily  merge  into  one  and 
lose  their  previous  identity,  to  hold 
that  he  cannot  sue  the  original  cor- 
poration because  it  has  passed  out  of 
existence,  and  that  he  cannot  sue  the 
consolidated  corporation  and  recover 
against  it  without  alleging  and  prov- 
ing that  the  consolidated  company  had 
received  assets  from  the  constituent 
company  (or,  as  contended  here,  net 
assets)  sufficient  to  cover  any  amount 
which  the  jury  might  award  him.  To 
so  hold  would  be  practically  to  deny 
any   remedy   to   a  person   having   a 
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small  claim  against  a  constituent  com- 
pany, or  who  had  received  a  slight 
injury  by  reason  of  its  tort,  because, 
to  discover  all  the  assets  of  the  con- 
stituent company  and  trace  them  into 
the  hands  of  the  consolidated  com- 
pany, as  a  condition  precedent  to 
bringing  any  suit  or  having  any  re- 
covery, would  involve  a  litigation  out 
of  all  proportion  to  a  small  claim. 
If  he  must  further  show  not  only  what 
were  the  assets  of  the  constituent 
company,  but  also  what  were  its  lia- 
bilities, and  this  must  be  determined 
before  he  can  recover  on  a  contract 
or  for  a  tort,  then  every  claimant 
against  such  constituent  company 
would  carry  the  burden  of  having  to 
make  an  equitable  accounting  between 
the  consolidated  entity  and  its  various 
component  elements,  in  order  to  press 
the  smallest  suit  or  have  the  smallest 
recovery.  It  is  to  be  borne  in  mind, 
too,  that  a  large  part  of  the  assets  of 
the  constituent  company  may  be  in 
the  form  of  cash,  stocks,  bonds,  choses 
in  action,  and  other  property  or  fran- 
chises of  a  kind  peculiarly  within  the 
knowledge  of  the  companies  them- 
selves, and  as  to  which  the  individ- 
ual would  be  compelled  to  seek  in- 
formation by  a  bill  for  discovery,  or 
some  similar  means." 

In  Prouty  v.  Lake  Shore  &  M.  S.  R. 
Ck>.  (1878)  62  N.  Y.  863,  and  Board- 
man  V.  Lake  Shore  &  M.  S.  R.  Co. 
(1881)  84  N.  Y.  167,  it  is  held  that 
where  two  companies  are  consolida- 
ted, so  far  as  the  creditors  of  one  of 
the  original  companies  is  concerned 
the  consolidated  company  is  the  suc- 
cessor of  the  old  company;  but  in  re- 
spect to  the  properties  of  the  other 
company,  it  is  a  new  and  independent 
company,  and  such  creditor  has  no 
claim  against  it  upon  the  original  con- 
tract, but  only  by  virtue  of  its  assump- 
tion of  the  obligations  of  the  old  corn* 
pany. 

3.  In  ease  of  tibsorption. 

Where  there  is  an  absorption  of 
the  business  and  assets — in  other 
words,  a  merger  de  facto — either  by 
a  corporation  formed  for  the  purpose, 
or  by  one  already  in  business,  the  lia- 
bility of  the  corporation  receiving  the 


assets  is,  where  it  exiets,  based  upon 
the  so-called  "trust-fund  doctrine," 
on  the  ground  that  such  receiving  cor- 
poration does  not  stand  as  a  bona  fide 
purchaser  for  value.  In  such  case 
the  extent  of  the  liability  is  necessa- 
rily determined  by  the  value  of  the 
property  received. 

The  guestion  of  the  extent  of  lia- 
bility is  elaborately  discussed  in  Ok- 
mulgee Window  Glass  Co.  v.  Frink 
(1918)  171  C.  C.  A.  195,  260  Fed.  159,. 
writ  of  certiorari  denied  in  (1920) 
251  U.  S.  563,  64  L.  ed.  415,  40  Sup. 
Ct.  Rep.  342,  and  the  conclusion  there 
reacheid  that  such  liability  is  limited 
to  the  amount  of  the  value  of  the 
property  received. 

The  purchasing  corporation  is  liai- 
ble  for  the  debts  of  the  selling  cor- 
poration only  to  the  extent  of  the 
value  of  the  assets  actually  received 
by  it.  Mahaffey  Co.  v.  Russell  (1911) 
100  Miss.  122,  54  So.  807. 

It  has  accordingly  been  held  that 
where  there  is  no  identity  between  the 
two  corporations,  the  successor  can- 
not be  sued  at  law  for  the  debts  of 
its  predecessor  (Hopkins  v.  St.  Paul 
&  P.  R.  Co.  (1872)  2  Dill.  896,  Fed. 
Cas.  No.  6,690) ;  and  that  a  personal 
judgment  cannot  be  rendered  against 
the  purchasing  corporation  in  an  ac- 
tion for  negligence  of  its  vendor  (Ab- 
ilene Cotton  Oil  Co.  v.  Anderson 
(1906)  41  Tex.  Civ.  App.  842,  91  S.  W. 
607). 

But  in  Okmulgee  Window  Glass  Co. 
V.  Frink  (Fed.)  supra,  it  was  held 
that  where  the  new  corporation  is,  in 
its  essence,  but  a  continuation  of  the 
activities  and  interests  of  the  old  com- 
pany, which  retains  simply  its  fran- 
chise as  a  corporation,  thus  becoming 
practically  extinct  as  an  active  en- 
tity, direct  recovery  is  allowable, 
since  it  can  be  seen  in  advance  that 
a  judgment  against  the  old  company 
will  require  a  further  proceeding 
against  the  new  company  to  secure 
any  satisfaction. 

Where  part  of  the  property  trans- 
ferred would  not  have  been  subject 
to  the  claims  of  creditors  in  the  hands 
of  the  constituent  corporation,  the 
liability  of  the  successor  company  is 
measured,  not  by  the  total  amount  of 
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property  ft  has  received,  but  by  the 
value  of  the  portion  thereof  to  which 
creditors  of  the  old  company  had  a 
right  to  look  for  the  payment  of  their 
demands.  Jackson  v.  Knights  &  La- 
dies of  Orient  (1917)  101  Ean.  383, 
167  Pac.  1046. 

a.  in  oa*e  of  reorgantaatlon. 

In  Sesrmour  v.  Boise  R.  Co.  (1918) 
24  Idaho,  7,  182  Pac.  427,  it  is  held 
that  where  the  new  company  is  a 
mere  reorganization  of  the  old  com-i 
pany,  a  claim  against  the  old  com- 
pany is  collectible  not  merely  against 
the  franchises  and  property  trans- 
ferred, but  out  of  any  and  all  prop- 
erty belonging  to  the  new  corpora- 
tion. The  facts  of  this  case,  however, 
show  that  the  transaction  was  not, 
strictly  speaking,  a  reorganization, 
but  the  formation  of  a  new  company 
by  the  persons  interested  in  the  old 
company,  which  acquired  for  a  con-r 
sideration  passing  directly  to  the 
stockholders  of  the  old  company,  the 
property  and  franchises  of  such  com- 
pany, so  that  the  new  company  was 
virtually  a  reincarnation  of  the  old 
company. 

In  the  case  of  a  reorganization 
proper,  the  extent  of  the  liability  of- 
the  reorganized  corporation,  where 
such  liability  exists,  has  been  said  to 
be  the  value  of  the  equity  in  the  cor- 
porate assets  available  to  unsecured 
creditors  (Central  Jaiproy.  Co.  v. 
Cambria  Steel  Co.  (19ia)  127  C.  C.  A* 
184,  210  Fed.  696,  affirmed  in  Kansas 
City  S.  R.  Co.  v.  Guardian  Trust  Co. 
(1916)  240  U.  S.  166,  60  L.  ed.  579, 
S6  Sup.  Ct  Rep.  384);  Which  also  sea 
the  value  of  the  interest  in  the  assets 
of  the  new  company  given  (without 
a  valuable  equivalent  therefor)  to  the 
stockholders  of  the  old  company 
(Northern  P.  R.  Co.  v.  Boyd  (1918) 
228  U.  S.  482,  57  L.  ed.  931,  33  Sup.  Ct 
Rep.  554;  Howard  v.  Maxwell  Motor 
Co.  (1920)  269  Fed.  292;  Sebree  v. 
Capflville  &  W.  R.  Go.  (1919)  —  Mo. 
— ,  212  S.  W.  11) ;  or  the  value  of  the 
stock  which  the  creditor  would  have 
received  had  he  assented  to  the 
scheme  of  reorganization  (Wheeler  v. 
Acme  Harvesting  Hach.  Co.  (1912) 
176  III.  App.  69). 


The  exchange  of  stock  in  an  old  cor- 
poration, having  a  substantial  value, 
for  stock  in  another  corporation, 
formed  pursuant  to  a  reorganization 
scheme,  justifies  the  conclusion  that 
there  was  a  valuable  equity  in  the 
property  of  the  old  corporation  for 
which  the  new  corporation  must  ac- 
count to  unsecured  creditors  of  the 
old  corporation  where,  in  carrying 
out  the  reorganization  plan,  the  new 
corporation  acquired  all  the  property 
of  the  old  corporation  for  the  amount 
of  the  mortgage.  Kansas  City  S.  R. 
Go.  V.  Guardian  Trust  Co.  (U.  S.)  su- 
pra. 

In  Northern  P.  R.  Co.  v.  Boyd  (U. 
S.)  supra,  with  reference  to  the  con- 
tention that,  as  the  property  was  in- 
6uiiicient  to  pay  the  mortgaged  debt, 
there  was  nothing  which  could  come 
to  the  unsecured  creditors,  and  they 
therefore  had  no  ground  to  complain 
if  the  bondholders  were  willing  to 
give  new  shares  to  the  old  stockhold- 
ers, the  court  said:  "If  the  value  of 
the  road  justified  the  issuance  of  stock 
in  exchange  for  old  shares,  the  cred- 
itors were  entitled  to  the  benefit  of 
that  value,  whether  it  was  present  or 
prospective,  for  dividends  or  only  for 
purposes  of  control.  In  either  event,' 
it  was  a  right  of  property  out  of 
which  the  creditors  were  entitled  to 
be  paid  before  the  stockholders  could 
retain  it  for  aAy  purpose  whatever.'^ 
In  Central  Improv.  Co.  v.  Cambria 
Steel  Co.  (Fed.)  supra,  it  was  said,  in 
reply  to  the  contention  that  because 
the  original  stockholders  of  the  old 
company,  by  the  exchange  of  their 
6tock  for  that  of  the  reorganized  com- 
pany, retained  only  3i  per  cent  of  the 
value  of  their  equitable  interest  in 
the  property  of  the  old  company,  there- 
fore the  reorganized  company  was 
liable  for  only  Si  per  cent  of  that  in- 
terest: "But  the  measure  of  the  cred- 
itors' recovery  is  the  value  of  the  cred- 
itors' equity  which  was  diverted  from 
them  by  their  trustees,  the  stockhold- 
ers of  the  Belt  Company  [the  old  com- 
pany], including  the  Southern  Com- 
pany [the  reorganized  corporation], 
the  successory  trustee,  and  vested  in 
that  trustee.  If  the  Southern  Ck)m- 
pany  had  been  the  owner  of  the  bonds 
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of  the  Belt  Company  only,  and,  know- 
inff  the  condition  and  indebtedness  of 
the  Belt  Company,  as  it  did,  had  paid 
to  the  stockholders  of  that  company, 
$475,000,  to  the  exclusion  of  the  cred- 
itors, for  a  conveyance  of  its  prop- 
erty by  the  Belt  Company  to  the  South- 
ern Company,  it  could  not  have  es- 
caped liability  to  the  creditors  of  that 
company  for  that  amount.  Much  less 
can  it  do  so  when  it  became  owner  of 
nearly  all  the  Belt  Company's  stock, 
and  in  equity  a  trustee  for  its  cred- 
itors." 

In  Ferguson  v.  Ann  Arbor  R.  Co. 
(1897)  17  App.  Div.  336,  45  N.  Y. 
Supp.  172,  where  a  new  corporation 
was  organized  in  pursuance  of  a  plan 
of  reorganization  adopted  by  the  bond- 
holders of  a  railroad  company  to 
which  the  old  corporation  or  its  di- 
rectors or  stockholders  were  not  par- 
ties, in  pursuance  of  which  plan  the 
property  of  the  railroad  company  was 
bid  in  upon  foreclosure  for  a  sum  the 
relation  of  which  to  the  value  of  the 
property  does  not  appear,  and  the 
new  corporation  permitted  the  stock- 
holders of  the  old  corporation  each  to 
purchase  one  share  of  its  stock  for 
two  shares  of  stock  in  the  old  corpora- 
tion held  by  them,  at  $10  per  share  of 
$100  each,  it  was  held  that  a  creditor 
of  the  old  company  was  not  entitled 
to  subject  the  proceeds  of  the  sale  of 
stock  to  the  payment  of  his  debt,  the 
court  saying:  "How  much  this  com- 
mon stock  was  worth,  in  view  of  the 
$11,000,000  of  bonds  and  stock  which 
was  ahead  of  it,  does  not  appear.  The 
old  stockholders  were  permitted  to 
purchase  the  common  stock  at  $10  per 
share,  and  for  all  that  appears  that 
was  all  the  stock  was  worth.  If  so, 
then  this  part  of  the  plan  was  no  more 
objectionable  than  any  other  part  of 
it.  The  most  that  can  be  claimed  is 
that  the  stockholders  of  the  old  cor- 
poration were  enabled  to  get  shares 
of  stock  in  the  new  corporation  at  less 
than  their  real  value.  Suppose  they 
were,  the  stock  belonged  to  the  new 
corporation,  and  not  to  the  old  one, 
and  could  be  sold  at  whatever  price 
the  new  corporation  saw  fit  to  ask 
for  it.  And  if  it  is  claimed  that  the 
old  corporation  had  in  any  way  any 


equitable  interest  in  this  stock  sold 
by  the  new  corporation,  and  that  the 
stockholders  in  the  old  corporation 
had  not  paid  enough  for  the  stock, 
their  remedy  would  have  been  to  fol- 
low the  stock  into  the  hands  of  such 
stockholders.  They  would  have  no 
right  to  take  from  the  new  corpora- 
tion what  little  it  did  realize  from  a 
sale  of  the  stock." 

4.  JftooeOatMotM. 

An  action  against  a  new  corpora- 
tion to  enforce  its  liability  for  the 
debts  of  its  predecessor  is  not  an  ac- 
tion ex  delicto.  Stanford  Hotel  Co. 
V.  M.  Schwind  Co.  (1919)  180  Cat  348, 
181  Pac.  780. 

Execution  issued  upon  a  judgment 
against  a  corporation  cannot  be  levied 
upon  the  property  of  its  successor, 
where  the  latter  was  not  a  party  to 
the  suit  and  bound  by  the  judgment. 
Citizens'  Nat  Bank  v.  McClelland 
(1894)  63  Kan.  699,  57  Pac.  182. 

A  judgment  recovered  against  the 
old  company  for  a  tort  of  its  succes- 
sor is  not  enforceable  against  the 
new  company.  Gray  v.  National  S.  S. 
Co.  (1885)  115  U.  3. 116,  29  L.  ed.  309, 
6  Sup.  Ct  Rep.  1166. 

In  Stanford  Hotel  Co.  v.  M.  Schwind 
Co.  (Cal.)  supra,  where  the  persona 
interested  in  a  company  operating  a 
number  of  restaurants  formed  a  new 
corporation,  to  which  the  old  company 
transferred  all  its  property  with  the 
exception  of  a  certain  lease,  and  then 
proceeded  to  vacate  the  leased  prem- 
ises, it  was  held  that  the  new  com- 
pany might  be  held  liable  on  the  lease. 

In  McAlister  v.  Aheiucan  R.  Exp. 
Co.  (reported  herewith)  ante,  1090,  it 
was  held  that  while  an  express  com- 
pany taking  over  the  business  of  an- 
other cannot  be  directly  charged  with 
the  statutory  penalty  for  the  failure 
of  the  latter  to  settle  a  claim  which 
accrued  before  it  took  over  the  prop- 
erty, its  liability,  if  any,  for  the  debts 
of  its  predecessor,  will  include  the 
penalty. 

///.  Character  of  particular  transaction. 

Different  inferences  as  to  the  char- 
acter in  law  of  the  various  transac- 
tions by  which  the  assets  of  one  cor- 
poration have  become  the  property  of 
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another  have  been  drawn  by  the 
courts  in  essentially  similar  cases.  To 
such  an  extent  has  this  gone  that  it 
has  been  stated  in  one  case  (Collins- 
ville  Nat  Bank  v.  Esau  (1918)  —  Okla. 
— ,  '176  Pac.  514)  that  whether  a  par- 
ticular transaction  is  in  reality  a  sale 
of  the  assets  of  one  corporation  to 
another,  a  conversion  of  the  assets  of 
one  corporation  by  another,  a  con- 
solidation or  a  merger,  to  a  great  ex- 
tent depends  on  the  circumstances  of 
each  particular  case. 

It  is  accordingly  believed  that  a 
setting  forth  of  the  decisions  with 
reference  to  the  facts  involved  may 
prove  useful. 

Wbere  >ew  oltarter  Kas  been  obtained. 

In  Broughton  v.  Pensacola  (1876^ 
93  U.  S.  266,  23  L.  ed.  896,  it  was  held 
that  a  change  in  the  charter  of  a  mu- 
nicipal corporation,  in  whole  or  in 
part,  by  an  amendment  of  its  provi- 
sions, or  the  substitution  of  a  new 
charter  in  place  of  the  old  one,  em- 
bracing substantially  the  same  cor- 
porators and  the  same  territory,  will 
not  be  deemed,  in  the  absence  of  ex- 
press legislative  declaration  other- 
wise, to  affect  the  identity  of  the  cor- 
poration, or  to  relieve  it  from  its  pre- 
vious liabilities. 

In  Wyman  v.  Hallowell  &  A.  Bank 
(1817)  14  Mass.  58,  7  Am.  Dec.  194, 
it  was  held  that  a  bank  incorporated 
under  the  same  name  as  a  former  one, 
and  having  the  same  persons  for  pres- 
ident and  cashier,  could  not  be  held 
liable  upon  the  notes  of  the  former 
company,  where  such  debts  had  not 
been  adopted  by  any  corporate  act. 

A  reincorporated  church  society 
which  has  taken  to  itself  the  property 
of  the  old  society  must  be  considered 
as  having  adopted  its  debts.  Episco- 
pal .  Charitable  Soc.  v.  Episcopal 
Church  (1823)  1  Pick.  (Mass.)  372. 

Where,  upon  the  expiration  of  the 
charter  of  a  company  by  limitation  of 
time,  a  new  company  was  formed  by 
the  stockholders,  or  a  part  of  them, 
and  all  the  property  and  effects  of 
the  old  corporation  were  transferred 
to  and  received  by  the  new  company, 
the  new  company  must  be  regarded  as 
a  mere  continuation  of  the  old  one, 
with  all  its  responsibilities  and  ob- 
15  A.L.R.— 73. 


ligations.  Ciishman  v.  Shepard  (1848) 
4  Barb.  (N.  Y.)  113. 

Where  the  charter  of  a  corporation 
is  simply  a  revival  and  confirmation 
of  the  charter  of  a  corporation  of  an- 
other name,  the  two  should  be  re- 
garded, as  to  creditors  of  the  corpora- 
tion by  the  old  name,  as  substantially 
the  same  corporation.  Lea  v.  Ameri- 
can A.  &  P.  Canal  Co.  (1867)  3  Abb. 
Pr.  N.  S.  (N.  Y.)  1. 

In  Clough  V.  Rocky  Mountain  Oil 
Co.  (1898)  25  Colo.  520,  55  Pac.  809, 
where  persons  interested  in  a  corpo- 
ration which  by  law  could  not  so 
amend  its  articles  as  to  work  a  change 
in  the  object  or  purpose  for  which  it 
was  originally  organized,  prepared  a 
certificate  of  incorporation  in  all  re- 
spects the  same  as  was  necessary  in 
forming  a  new  corporation,  and  stat- 
ing as  the  objects  of  the  new  corpora- 
tion some  which  differed  essentially 
from  the  purpose  for  which  the  orig- 
inal corporation  was  organized,  and 
the  old  company  continued  to  trans- 
act business  after  the  new  was  organ- 
ized, and  its  officers  sold  to  the  new 
company  all  of  the  property  of  the 
old  for  a  consideration  which  includ- 
ed an  assumption  of  all  the  liabilities 
and  indebtedness  of  the  old  corpora- 
tion, it  was  held  that  the  corporation 
was  a  new  corporation,  and  not  mere- 
ly the  old  one  with  an  amended  char- 
ter. 

See  also,  in  this  connection,  II.  c, 
ante. 

Where  tbe  new  corporation  was  formed 
by  the  •tookholders  of  tbe  old. 
Where  it  appears  that  persons  in- 
terested in  a  company  formed  a  new 
company  which  acquired  by  purchase 
the  assets  and  assumed  the  liabilities, 
as  enumerated  in  a  list  prepared  for 
the  purpose,  the  two  companies  must 
be  regarded  as  independent  entities, 
although  one  of  the  interested  par- 
ties referred  to  the  transaction  as  a 
reorganization.  Little  Rock  Chamber 
of  Commerce  v.  Reliable  Furniture 
Co.  (1919)  138  Ark.  403,  211  S.  W.  371. 
The  law  does  not  prohibit  persons 
from  being  interested  in  different  cor- 
porations, even  though  the  stockhold- 
ers in  such  corporations  are  substan- 
tially identical;  nor  does  it  prohibit 
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the  transfer  of  property  from  one  of 
such  corporations  to  the  other;  but 
whether  the  organization  of  the  one 
and  the  transfer  to  it  of  property  by 
the  other  is  a  fraudulent  device  to 
evade  the  claims  of  creditors  is  a 
question  of  fact.  Atkinson  v.  Western 
Development  Syndicate  (1915)  170 
CaL  503,  150  Pac.  360. 

The  mere  fact  that  separately  creat- 
ed and  existing  corporations  bear  the 
same  name  and  deal  in  the  same  com- 
modities will  not  suffice,  even  if  the 
officers  and  stockholders  of  each  cor- 
poration be  the  same,  to  create  a  merg- 
er of  corporate  capacity,  identity,  and 
liability.  Koch  v.  Speedwell  Motor 
Car  Co.  (1914)  24  CaL  App.  123,  140 
P&c.  598,  600. 

The  fact  that  a  certain  person  was 
the  general  manager  of  a  corporation, 
and  owned  a  large  quantity  of  stock 
therein,  and  that  after  another  corpo- 
ration was  organized  which  purchased 
all  or  nearly  all  of  the  stock  and 
property  of  the  former  corporation, 
he  became  manager  of  the  new  corpo- 
ration and  owned  a  large  quantity  of 
its  stock,  is  not  sufficient  to  hold  the 
hew  corporation  for  the  debts  of  the 
former;  and  this  is  especially  true 
where  it  is  shown  that  the  bank  check 
sued  on  was  given  more  than  eight 
months  prior  to  the  organization  of 
the  new  company,  and  there  is  neith- 
er an  allegation  nor  proof  of  fraud  in 
the  transfer.  Anderson  v.  War  Eagle 
Consol.  Min.  Co.  (1903)  8  Idaho,  789, 
72  Pac.  471. 

Where  property  sold  on  foreclosure 
has  been  bid  in  by  the  mortgagees  for 
substantially  its  appraised  value,  the 
fact  that  stockholders  in  the  mort- 
gagor corporation  are  interested  in  a 
corporation  formed  to  purchase  the 
property  does  not  render  the  new  cor- 
poration chargeable  with  a  claim 
against  the  old  company.  Martin  v. 
Sulfrage  (1914)  159  Ky.  863,  167  S. 
W.  899. 

The  fact  that  one  person  held  stock 
in  both  companies  is  not  proof  that 
they  are  the  same  company,  or  that 
either  is  liable  for  the  debts  of  the 
other.  Carter  Coal  Co.  v.  Clouse  (1915) 
168  Ky.  887,  178  S.  W.  794. 

The  fact  that  the  majority  stock- 


holder in  a  company  becomes  a  pro- 
moter and  participant  in  the  forma- 
tion of  another  company  organized 
for  the  purpose  of  taking  over  the 
business  of  the  old  company  and  of 
other  similar  concerns,  the  stockhold- 
ers in  such  new  company  not  being 
shown  to  be  the  same  as  those  in  the 
old  company,  does  not  prove  that  the 
new  company  is  the  successor  of  the 
old  company,  or  the  same  corpora- 
tion in  fact.  Sharpies  Co.  v.  Harding 
Creamery  Co.  (1907)  78  Neb.  795,  11 
L.R.A.(N.S.)  863,  111  N.  W.  783. 

Acanialtlon  hy  parohase. 

A  purchase  of  the  assets  of  an  old 
corporation  by  a  new  is  not  an  absorp- 
tion or  merger  of  the  old,  and  in  the 
absence  of  fraud,  either  actual  or  con- 
structive, the  new  company  is  not  lia- 
ble for  the  obligations  of  the  old.  Zim- 
merman v.  Crush  Produce  Co.  (1911) 
156  Mo.  App.  588,  137  S.  W.  642;  Gra- 
ham Paper  Co.  t.  Sheridan  Pub.  Co. 
(1918)  172  Mo.  App.  495,  158  S.  W.  92. 

A  purchase  by  definite  contract  by 
one  corporation  of  the  assets  of  an- 
other, and  the  assumption  of  debts 
specified  in  the  contract,  does  not  con- 
stitute a  merger  or  consolidation. 
Drovers'  &  M.  Nat.  Bank  v.  First  Nat. 
Bank  (1919)  171  C.  C.  A.  45,  260  Fed. 
9. 

A  transfer  of  its  property  by  a  street 
railroad  company  under  the  authority 
of  a  statute  which  provides  that  such 
a  company  may  sell,  lease,  or  other- 
wise transfer  its  property,  franchise, 
and  assets  to  any  company  authorized 
to  acquire  it  by  purchase,  lease,  or 
otherwise,  and  that  all  rights  of  cred- 
itors and  liabilities  for  damages,  and 
all  liens  for  encumbrances  upon  the 
property  or  franchise  sold  or  trans- 
ferred, shall  continue  unimpaired,  and 
may  be  enforced  against  such  proper- 
ty or  franchise  as  if  such  sale  or  trans- 
fer had  not  been  made,  is  not  a  merger. 
Ft.  Wayne  &  W.  Valley  Traction  Co. 
v.  Kendlesparker  (1910)  46  Ind.  App. 
299,  92  N.  E.  228. 

•>  pnrehaa*  of  part  of  property. 

Where  one  corporation  did  not  pur- 
chase the  franchise  of  the  other,  but 
only  part  of  its  assets,  and  the  selling 
corporation  continued  to  do  businesa 
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in  its  own  name,  the  transaction  be- 
tween them  was  one  of  sale,  and  not 
of  merger.  Austin  Co.  v.  Smith  Co. 
(1912)  138  Ga.  651,  75  S.  E.  1048,  Ann. 
Caa.  1918E,  1042;  De  Shelter  v.  Amer- 
ican Spring  Water  Supply  Co.  (1913) 
182  111.  App.  403. 

^  irltare  piireliase-moa«7  note*  are  •«- 
ebanced  for  aiock. 

Where  two  of  the  stockholders  of  a 
corporation,  owning  practically  all  of 
its  stock,  acquired  all  the  capital  stock 
in  another  corporation,  using  for  the 
purpose  money  furnished  by  their 
company,  and  then  caused  a  convey- 
ance of  all  the  property  and  assets  to 
be  made  to  their  company  in  consid- 
eration of  notes  payable  to  the  vendor 
company,  which  finally  were  ex- 
changed for  the  stock  of  such  com- 
pany, and  both  notes  and  stock  were 
canceled,  whereby  a  prosperous  going 
concern  with  assets  to  meet  all  its  lia- 
bilities was  converted  Into  one  that 
had  no  assets,  and  had  ceased  to  do 
business,  so  that  neither  money  nor 
property  was  left  to  satisfy  the  obli- 
gations of  the  corporation,  a  court  of 
equity  will  hold  the  purchasing  cor- 
poration liable  to  the  extent  of  the 
property  and  assets  received.  Stand- 
ard Distilling  &  Distributing  Co.  v. 
Springfield  Coal  Min.  &  Tile  Co.  (1909) 
239  lU.  600,  88  N.  E.  236. 

—  obaraoter  ot  trmnmtMHon  *•  psxcltaae 

of  siook  or  assets. 

A  consolidation  effected  by  an  ex- 
change of  stock  in  the  constituent 
companies  for  that  of  the  consolidated 
company  is  not  a  sale  of  the  property 
of  the  constituent  companies.  Compton 
V.  Wabash,  St.  L.  &  P.  R.  Co.  (1888) 
45  Ohio  St.  592,  16  N.  E.  110,  18  N. 
E.  380. 

In  Kentucky  Distilleries  &  Ware- 
house Co.  v.  Webb  (1918)  181  Ky.  90, 
203  S.  W.  870,  where  one  corporation 
paid  another  the  sum  of  $85,000,  with 
the  understanding  that  it  should  be 
immediately  distributed  among  the 
stockholders,  who  were  to  turn  over 
their  stock  to  a  trustee  for  the  benefit 
of  the  former  company,  and  the  direc- 
tors subsequently  elected  caused  a 
deed  to  be  executed  conveying  to  the 
former  company  all  the  property  and 
assets  of  the  latter  company,  it  was 


held  that  although  the  question  in  the 
case  was  a  close  one,  on  account  of  the 
divergent  conclusions  that  might  be 
drawn  from  the  admitted  facts,  the 
transaction  must  be  regarded  as  a  pur- 
chase of  the  stock  rather  than  of  the 
assets  of  the  vendor  company,  and 
consequently  that  the  purchaser  was 
liable  for  its  debts.  The  court  said: 
"It  is  true  that  the  ^5,000  was  paid 
to  the  Commonwealth  Company  as  a 
corporation,  but  it  was  paid  with  the 
distinct  agreement  that  it  should  be 
immediately  distributed  among  the 
stockholders,  and  it  was  so  immedi- 
ately distributed.  This  being  so,  we 
fail  to  see  that  it  makes  any  difference 
that  the  money  was  paid  directly  to  the 
corporation  in  place  of  being  paid  di- 
rectly to  the  stockholders,  as  the  sub- 
stantial effect  of  the  transaction  was 
exactly  the  same  as  if  the  |85,000  had 
been  distributed  by  the  Kentucky 
Company  among  the  stockholders  of 
the  (Commonwealth  Company,  in  place 
of  being  paid  to  the  Commonwealth 
Company  for  immediate  distribution 
by  it  of  the  sum  paid  to  its  stockhold- 
ers." 

—  aoqidsitloa    of    stook    followed    by 

transfer  of  aaseth 

Where  persons  interested  in  a  cor- 
poration form  a  new  one,  stock  in 
which  is  issued  to  the  holders  of  the 
capital  stock  of  the  old  corporation, 
and  the  property  of  the  old  corpora- 
tion is  transferred  without  considera- 
tion to  the  new  corporation,  such  con- 
veyance is  a  fraud  upon  the  creditors 
of  the  old  corporation.  San  Francisco 
&  N.  P.  R.  Co.  V.  Bee  (1874)  48  Cal. 
398. 

Where  a  railroad  company  acquires 
all  the  capital  stock  of  another,  and 
thereafter  causes  the  property  of  such 
other  to  be  conveyed  to  it  for  a  nom- 
inal consideration,  subject  to  the 
bonded  or  other  indebtedness  of  the 
vendor  company,  the  transaction  is' 
equivalent  to  an  absorption  of  one 
corporation  by  the  other.  Louisville 
&  N.  R.  Co.  V.  Bidden  (1902)  112  Ky. 
494,  66  S.  W.  84. 

In  Camden  Interstate  R.  Co.  v.  Lee 
(1905)  27  Ky.  L.  Rep.  75,  84  S.  W.  882, 
where  the  owner  of  a  controlling  in- 
terest in  the  company  which  owned  the 
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majority  of  the  stock  of  a  street  rail- 
way company  acquired  a  part  of  the 
remainder  of  such  stock  by  purchase, 
and  asrreed  with  other  stockholders  to 
exchange  their  stock  for  stock  in  a 
new  corporation,  and  caused  the  street 
railway  company  to  deed  all  its  prop- 
erty and  franchises  to  the  new  com- 
pany, it  was  held  that,  looking  not 
merely  at  the  form  of  tiie  transaction, 
but  at  the  substance  of  it,  it  was  not 
a  purchase  of  the  stock  of  the  old  com- 
pany, bat  an  absorption  of  the  old 
company  into  the  new,  rendering  the 
new  company  answerable  for  all  lia- 
bilities of  the  old  company  which  it 
absorbed. 

In  Shadford  v.  Detroit,  Y.  &  A.  A. 
R.  Go.  (1902)  130  Mich.  800,  89  N.  W. 
960,  where  a  corporation  acquired  the 
stock  and  bonds  of  another  in  ex- 
change for  its  own  stock  and  bonds, 
and  thereafter  procured  a  transfer  of 
the  property  of  such  other  corporation 
to  it,  it  was  held  that  the  transaction 
constituted  a  consolidation  rather 
than  a  sale. 

Where  the  stockholders  of  an  un- 
prosperous  corporation  transferred  all 
of  their  stock  to  one  of  their  number 
for  the  purpose  of  winding  up  the 
business,  and  he  turned  over  such 
stock  to  the  mortgagee  of  the  plant  of 
the  corporation,  and  the  mortgagee 
turned  it  over  to  a  new  corporation,  in 
which  the  principal  stockholder  of  the 
old  corporation  was  also  the  principal 
stockholder,  taking  a  new  mortgage 
from  the  new  corporation,  and  the  old 
corporation  executed  a  bill  of  sale  of 
its  property  to  the  new  corporation, 
the  circumstances  attending  the  crea- 
tion of  the  new  cdmpany  and  its  suc- 
cession to  the  business  of  the  old  com- 
pany warrant  a  finding  that  the  new 
corporation  was  a  mere  continuance 
of  the  old  one,  and  liable  for  its  debts. 
Douglarf  Printing  Co.  v.  Over  (1903) 
69  Neb.  320,  95  N.  W.  656. 

In  Wilson  v.  ^olian  Co,  (1901)  64 
App,  Div.  837,  72  N.  Y.  Supp.  150,  af- 
firmed without  opinion  in  (1902)  170 
N.  Y.  618,  63  N.  E.  1128,  in  which  it 
appeared  that,  with  a  view  to  the  con- 
solidation of  two  existing  corpora- 
tions, a  new  corporation  was  formed, 
the  stock  in  which  was  issued  share 


for  share  to  the  stockholders  of  one 
of  the  original  corporations,  while  the 
other  took  a  certain  amount  of  stock 
and  a  sum  of  money  realized  from  the 
sale  of  stock  to  outside  parties,  and  all 
the  property  was  conveyed  to  the  new 
corporation,  it  was  held  that  the  lat- 
ter could  not  be  considered  as  a  bona 
fide  purchaser,  as  against  a  creditor 
of  one  of  the  constituent  companies, 
of  whose  claim  its  executive  officers 
were  aware  at  the  time  of  the  trans- 
fer, although  it  may  not  have  been 
known  to  some  of  tne  individual  stock- 
holders. 

In  Collinsville  Nat  Bank  v.  Elsau 
(1918)  —  Okla.  — ,  176  Pac.  514,  it  is 
held  that  where  the  oflicers  of  an  ex- 
isting corporation  organize  a  new  cor- 
poration, and  stock  in  the  new  corpo- 
ration is  exchanged  for  stock  in  the 
old  without  the  payment  of  any  other 
consideration  therefor,  and  the  ofUcers 
of  the  old  become  the  officers  of  the 
new  corporation,  which  continues  to 
transact  business  at  the  same  place  as 
the  old,  and  the  new  acquires  all  the 
properly  and  assets  of  the  old  corpo- 
ration, such  transaction  does  not 
amount  to  a  sale,  but  is  a  merger  of 
the  two  corporations. 

In  Chattanooga,  R.  &  C.  R.  Co.  v. 
Evans  (1895)  14  C.  C.  A.  116,  31  U.  S. 
App.  432,  66  Fed.  809,  where  the  entire 
property  and  franchises  of  a  railroad 
company  were  sold  1^0  another  com- 
pany in  consideration  of  the  exchange 
of  the  bonds  and  stock  of  the  selling 
corporation  for  bonds  of  the  purchas- 
ing company,  guaranteed  by  a  bank- 
ing corporation,  such  stock  and  bonds 
not  to  be  extinguished,  but  to  become 
the  property  of  the  banking  corpora- 
tion, in  consideration  of  the  guaranty, 
it  was  held  that  such  sale  was  fraud- 
ulent as  to  unsecured  creditors. 

—  ooBveyMic*  la  BatlaCaatlon.of  d«bt. 

In  Higgfns  v.  California  Petroleum 
&  Asphalt  Co.  (1898)  122  Cal.  -^73,  55 
Pac.  165,  where  a  mining  company  op- 
erating under  a  joint  lease  from  the 
owners  of  adjoining  lands  obtained 
from  one  of  them  a  conveyance  of  his 
separate  part  of  the  demised  premises, 
the  effect  of  which  was  held  by  the 
court  merely  to  diminish  the  amount 
of  royalty  pro  tanto,  and  not  to  affect 
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the  right  of  the  co-lessor  to  receive 
royalty  on  mineral  removed  from  the 
land  conveyed,  and  after  such  decision 
conveyed  such  property  and  all  of  its 
business  and  assets,  with  the  excep- 
tion of  the  lease,  to  a  new  company, 
and  all  of  the  stock  issued  by  the  new 
company  was  issued  to  one  who  was 
practically  the  sole  stockholder  of  the 
old  company,  the  sole  consideration 
beingr  a  debt  which  the  old  company 
owed  him,  it  was  held  that  a  finding 
that  the  new  company  was  only  the  old 
one  under  another  name,  and  therefore 
liable  for  the  royalty,  was  warranted, 
although  there  was  no  actual  fraud  in 
the  transaction. 

See  also,  to  the  same  effect,  Higgins 
V.  California  Petroleum  &  Asphalt  Co. 
(1905)  147  Cal.  363,  82  Pac.  1070,  a 
subsequent  action  for  royalty  against 
a  third  corporation  organized  by  the 
officers  and  stockholders  of  the  second 
corporation,  in  which  it  was  held  to  be 
immaterial  that,  when  such  third  cor- 
poration was  formed,  the  intention  of 
the  incorporators  was  to  take  in  other 
persons  as  stockholders. 

A  transfer  by  a  timber  company  of 
its  timber  land  to  a  creditor  in  satis- 
faction of  the  mortgage  held  by  him 
thereon  is  shown  to  have  been  in  good 
faith  and  for  full  value,  where  it  ap- 
pears that  the  debtor  company  had  un- 
successfully attempted  to  sell  such 
lands  for  more  than  the  amount  of  the 
mortgage,  and  that  the  stockholders 
got  nothing  whatever  out  of  the  sale, 
and  lost  their  stock  entirely,  although 
it  also  appeared  that  the  same  person 
was  president  of  both  the  debtor  and 
the  creditor  companies.  Justice  v. 
Catlettsburg  Timber  Co.  (1916)  168 
Ky.  665,  182  S.  W.  831. 

In  Douglas  Printing  Co.  v.  Over 
(1903)  69  Neb.  320,  95  N,  W.  656,  it 
appeared  that  two  of  the  three  hold- 
ers of  an  unprosperous  corporation 
turned  over  their  stock  to  the  third, 
with  the  understanding  that  he  was 
to  wind  up  the  business  and  liquidate 
the  obligations  of  the  company;  that 
he  paid  some  of  the  debts  and  turned 
over  the  property  of  the  company  to 
a  mortgagee;  that  thereupon  he  be- 
came associated  with  two  other  indi- 
viduals in  a  new  company  to  which  the 


mortgagee  turned  over  the  property, 
taking  back  a  new  mortgage  for  the 
amount  owing  to  it  by  the  old  com- 
pany, and  that  the  old  company  there- 
after executed  a  bill  of  sale  to  the  new 
company,  claimed  to  have  been  for  the 
purpose  of  clearing  the  title.  It  was 
held  that  the  circumstances  attending 
the  creation  of  the  new  company  and 
its  succession  to  the  business  and 
property  of  the  old  one  were  of  such 
a  character  as  to  warrant  the  finding 
that  the  new  concern  was  a  mere  con- 
tinuance of  the  old  one. 

—  tramfer  for  eonalderatloa  conalstlng 
la  irltole  or  in  part  of  the  aasumptioa 
of  UabUltlea. 

A  new  corporation  formed  by  cred- 
itors of  the  old  corporation  under  a 
plan  by  which  the  creditors  are  given 
an  option  to  receive  for  their  debts 
either  stock  in  the  new  corporation,  at 
100  cents  on  the  dollar,  or  cash  at  50 
cents  on  the  dollar,  to  which  the  assets 
of  the  old  corporation  are  transferred 
in  consideration  of  the  satisfaction  of 
its  debts,  is  a  new  and  totally  indepen- 
dent corporation,  which  is  not  liable 
for  the  debts  of  the  old  company  ex- 
cept so  far  as  it  has  expressly  agreed 
to  pay  them.  Wheeler  v.  Acme  Har- 
vesting Mach.  Co,  (1912)  175  III  App. 
69. 

In  Warfield,  H.  &  Co.  v.  Marshall 
County  Canning  Co.  (1887)  72  Iowa, 
666,  2  Am.  St.  Rep.  263,  34  N.  W.  467, 
where  an  insolvent  corporation  had 
mortgaged  a  part  of  its  property  to 
secure  some  of  its  creditors,  who  were 
directors  and  shareholders,  and  these 
persons,  with  others,  organized  a  cor- 
poration to  which  the  debtor  corpora- 
tion transferred  the  mortgaged  prop- 
erty in  consideration  of  the  payment 
of  the  mortgage  by  the  second  corpo- 
ration, and  it  appeared  that  this  was 
all  the  property  was  worth,  and  that 
there  was  no  actual  fraudulent  intent, 
it  was  held  that  the  new  corporation 
was  not  liable  for  other  debts  of  the 
mortgagor,  the  court  saying:  "While 
it  is  true  that  the  stockholders  in  the 
Marshall  Company  [the  mortgagor] 
are  shareholders  in  the  Gilman  Com- 
pany, they  did  not  become  so  because 
of  their  being  shareholders  in  the 
former;  but  they  paid  money  for  the 
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stock  in  the  latter  company.  It  is 
true  there  seems  to  have  been  an  un- 
derstanding or  expectation  that  they 
might  have  stock  in  the  Gilman  Com- 
pany for  a  portion  or  all  of  their  stock 
in  the  Marshall  Company,  depending 
upon  the  settlement  of  the  business  of 
the  latter;  that  if  there  was  anything 
left  after  payment  of  the  debts  of  the 
latter,  belonging  to  shareholders, 
which  came  into  possession  of  the  Gil- 
man  Company,  such  shareholders 
should  have  stock  pro  rata  for  the 
value  of  the  stock  in  the  latter  com- 
pany. We  do  not  understand  that 
there  is  any  such  property;  therefore, 
the  Gilman  Company  obtained  no 
property  from  the  Marshall  Company 
except  what  it  paid  full  value  for.  We 
cannot  see,  therefore,  upon  what  prin- 
ciple it  can  be  held  that  the  Gilman 
Company  should  pay  the  debts  of  the 
Marshall  Company.  It  may  be  conced- 
ed that  if  it  appeared  that  the  mort- 
gagees received  stock  in  the  Gilman 
Company  in  consideration  for  proper- 
ty conveyed  to  it  which  was  in  excess 
of  the  indebtedness  assumed,  the 
plaintiff  would  be  entitled  to  relief 
to  the  extent  or  value  of  such  excess." 

Where,  under  a  contract  between 
two  insurance  companies,  one  of  them, 
in  consideration  of  the  transfer  to  it 
of  all  the  assets,  rights,  and  privileges 
of  the  other,  expressly  assumes  all  the 
liabilities  of  the  latter  organization 
upon  its  outstanding  beneficiary  cer- 
tificates, but  none  other,  there  is  a  sub- 
stantial merger  under  such  circum- 
stances as  to  charge  the  going  corpo- 
ration to  a  certain  extent  with  the 
liabilities  of  that  which  it,  in  a  way, 
replaces.  Jackson  v.  Knights  &  Ladies 
of  the  Orient  (1917)  101  Kan.  383,  167 
Pac.  1046. 

Where  one  corporation  acquires  the 
property  and  franchises  of  another  for 
a  consideration  consisting  of  money, 
bonds,  and  the  assumption  of  certain 
liens  and  current  indebtedness,  the 
transaction  is  not  a  consolidation  but 
a  purchase,  and  the  purchaser  takes 
the  property  free  from  the  claims  of 
creditors  not  assumed  by  it.  Chesa- 
peake, 0.  &  S.  W.  R.  Co.  V,  Griest 
(1887)  85  Ky.  619,  4  S.  W.  323. 

In  Evans  v.  Unity  Invest.  Co.  (1917) 


—  Mo.  App.  — ,  196  S.  W.  49,  where  a 
corporation  organized  by  a  stockhold- 
er in  a  corporation  which  was  in  an 
insolvent  and  embarrassed  condition, 
for  the  purpose  of  taking  over  the 
business,  agreed,  in  consideration  of 
a  transfer  of  the  assets  of  the  old  cor- 
poration, to  pay  off  certain  of  its  debts 
at  35  cents  on  the  dollar,  which  the 
holders  thereof  had  agreed  to  accept, 
and  the  indebtedness  thus  assumed  ex- 
ceeded the  value  of  the  assets,  it  was 
held  that  the  transfer  was  not  to  be 
treated  as  a  mere  merger  of  the  old 
corporation  into  the  new,  or  as  a  mere 
transformation  in  name,  but  at  a  legi- 
timate sale  of  the  assets. 

In  Burkholder  v.  Okmulgee  Goal  Co. 
(1921)  —  Okla.  — ,  196  Pac.  679,  it 
appeared  that  an  individual  purchased 
all  the  shares  of  stock  of  a  corporation 
except  two  shares,  agreeing  with  the 
stockholders,  in  consideration  of  such 
transfer,  to  assume  the  bonded  in- 
debtedness, and  to  pay  or  cause  to  be 
paid  certain  unsecured  indebtedness, 
and  to  operate  the  mine  theretofore 
operated  by  the  company,  in  accord- 
ance, with  the  terms  of  the  raining 
lease.  The  stockholders  represented 
that  there  was  no  other  outstanding 
indebtedness  against  the  corporation. 
Twenty-six  days  thereafter,  such  in- 
dividual and  other  parties  incorpora- 
ted a  company,  to  which  the  old  com- 
pany transferred  the  mining  lease  for 
a  consideration  of  $1,  subject,  how- 
ever to  the  original  lease  and  the  bond- 
ed indebtedness,  and  subject  to  the 
contract  made  between  the  stockhold- 
ers and  such  individual.  At  the  time 
of  such  transfer  the  individual  had 
paid  all  the  unsecured  debts  of  the  cor- 
poration enumerated  in  the  contract. 
The  value  of  the  mining  lease  and 
all  the  assets  of  the  corporation  was 
not  more  than  the  amount  of  the  in- 
debtedness assumed.  It  was  accord- 
ingly held  that  the  new  company  was 
a  purchaser  for  value,  and  that,  as 
none  of  its  incorporators  or  stockhold- 
ers at  the  time  of  purchasing  the  prop- 
erty had  any  knowledge  or  intimation 
of  the  claim  of  the  plaintiff,  it  was  an 
innocent  purchaser  for  value ;  and  ac- 
cordingly that  the  property  could  not 
be  subjected  to  the  plaintiff's  claim. 
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In  Williama  v.  Commercial  Nat 
Bank  (1907)  49  Or.  492,  11  L.R.A. 
(N.S.)  857,  90  Pac.  1012,  91  Pac.  443, 
it  appeared  that  a  bank,  being  in  fi- 
nancial straits,  sought  another  to  come 
to  its  aid  by  purchasing  part  of  its 
stock  and  thus  lending  its  name  to  give 
the  bank  standing;  that  accordingly 
such  other  purchased  shares  of  stock, 
the  certificates  for  which  were  taken 
in  the  names  of  its  ofiicers  and  stock- 
holders; that  thereafter  the  capital 
stock  of  the  bank,  at  the  request  of 
the  new  stockholders,  was  increased, 
and  the  stock  for  the  whole  amount  of 
such  increase  was  issued  in  the  names 
of  officers  and  stockholders  of  the  sec- 
ond corporation ;  that  the  management 
of  the  bank  thereafter  procured  an 
assessment  to  be  made  upon  the  cap- 
ital stock,  in  default  of  payment  of 
which  the  stock  of  plaintiff  was  sold 
to  pay  such  assessment;  that  soon 
thereafter  the  stockholders  of  the 
bank  passed  a  resolution  to  liquidate 
the  bank,  which  was  accomplished  by 
the  second  bank  taking  over  the  prin- 
cipal part  of  the  assets  and  business 
and  continuing  the  bank  business  at 
the  same  place,  assuming  to  pay  all 
of  the  old  bank's  depositors,  and  there- 
after purchasing  from  the  old  bank 
its  remaining  assets  for  a  stated  con- 
sideration; but  that  in  such  purchase 
no  money  changed  hands,  the  transac- 
tion being  strictly  a  matter  of  entries 
in  the  books  of  the  two  concerns.  The 
sum  so  paid  was  claimed  to  have  been 
distributed  to  the  stockholders  of  the 
old  bank  as  dividends.  It  was  held 
that  the  successor  was  not  an  inno- 
cent purchaser,  but  took  the  property 
of  the  old  bank  charged  with  full  no- 
tice of  the  liability  of  the  assets  of 
.such  bank  for  its  debts. 

In  Island  City  Sav.  Bank  v.  Sachtle- 
ben  (1887)  67  Tex.  420,  3  S.  W.  733, 
where  a  bank,  having  become  insol- 
vent, compromised  with  its  debtors 
save  one,  at  74  per  cent,  and  trans- 
ferred all  of  its  assets  of  every  char- 
acter, including  its  name  and  fran- 
chise, to  an  association  which  agreed 
to  carry  out  the  compromise,  and  the 
new  association  thereafter  carried  on 
a  banking  business  in  the  same  office 
theretofore  occupied  by  the  old  organ- 


ization, and  claimed  the  franchise  of 
the  old  association,  and  continued  to 
use  its  seal,  it  was  held  that  there  was 
a  mere  change  of  membership  and  a 
continuation  of  the  original  corpora- 
tion, and  consequently  that  obligations 
existing  against  it  before  the  original 
organization  continued  to  exist  against 
it  when  reorganized. 

—  tnm»fev  of  aaaets  for  «oaaidor»tloB 
coniiiting  in  whole  or  In  part  of 
■tock  in  transferee  company. 

In  the  Key  City  (1872)  14  Wall.  (U. 
S.)  653,  20  L.  ed.  896,  where  a  new 
corporation  was  formed  exclusively  by 
persons  interested  in  two  corporations 
operating  steamboats,  and  the  prop- 
erty of  the  old  companies  was  trans- 
ferred to  the  new  company  by  appro- 
priate instruments,  and  provision  was 
made  for  the  debts  of  one  of  the  old 
companies  by  an  agreement  that  no 
dividends  should  be  paid  on  the  stock 
issued  for  its  property  until  its  in- 
debtedness should  be  paid  out  of  the 
proportion  of  the  net  profits  which  the 
stockholders  of  that  company  would 
otherwise  be  entitled  to,  it  was  held 
that  the  facts  showed  that  there  was 
no  sale  of  the  property  of  one  of  these 
original  corporations  to  the  other, 
and  therefore  that  the  new  corporation 
was  not  entitled  to  the  benefit  of  the 
rule  that  where  a  maritime  lien  is  to 
be  enforced  to  the  detriment  of  a  bona 
fide  purchaser  for  value,  without  no- 
tice of  the  lien,  the  defense  of  laches 
in  enforcing  the  lien  will  be  held 
good  under  a  shorter  time  than  when 
the  claimant  is  the  owner  at  the  time 
the  lien  accrues.  / 

In  Wesco  Supply  Co.  v.  Eldorado 
Light  &  Water  Co.  (1913)  107  Ark. 
424,  155  S.  W.  518,  it  was  held  that  a 
corporation  which  took  over  all  the 
property  (except  a  small  amount  of 
book  accounts)  of  another  corpora- 
tion, then  in  financial  difficulties  and 
unable  to  meet  its  obligations,  the 
same  person  being  the  president,  busi- 
ness manager,  and  owner  of  all  the 
stock  of  the  selling  corporation  at  the 
time  of  the  transfer,  and  president, 
business  manager,  and  owner  of  four 
fifths  of  the  stocks  of  the  purchasing 
corporation,  which  issued  its  stock  in 
payment,  not  to  the*  old  company  nor 


Digitized  by 


Google 


1160 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  AOuB. 


to  a  trustee  for  the  benefit  of  its  cred- 
itors, but  directly  to  the  stockholder 
owning  all  the  stock, — was  not,  under 
the  circumstances,  an  innocent  pur- 
chaser, and  that  it  was  therefore 
bound  to  the  payment  of  creditors  of 
the  old  concern  to  the  extent  of  the 
value  of  the  assets  received  therefrom 
without  regard  to  whether  there  was 
any  agreement  to  assume  its  obliga- 
tions. 

In  Schaake  v.  Eagle  Automatic  Can 
Co.  (1902)  135  CaL  472,  63  Pac,  1025, 
where  a  corporation  transferred  its 
entire  assets  in  consideration  of  the 
issue  to  its  stockholders  of  stock  in 
the  purchasing  company,  it  was  held 
that  the  purchasing  company  took  the 
property  charged  with  the  liability  to 
creditors  of  the  transferrer. 

In  Capital  Traction  Co.  v.  Offutt 
(1900)  17  App.  D.  C.  292,  53  L.R.A, 
890,  it  was  held  that  the  purchase  of 
the  assets  and  franchises  of  one  street 
railway  company  for  a  consideration 
consisting  of  stock  of  the  purchasing 
company,  a  portion  of  which  was  to  be 
exchanged  for  stock  held  by  the  stock- 
holders of  the  selling  company,  and 
the  balance  devoted  to  the  redemption 
and  cancelation  of  the  bonds  of  the 
selling  company,  was  not  equivalent 
to  a  consolidation,  so  as  to  charge  the 
purchaser  with  the  liabilities  of  the 
seller.  This  conclusion,  however, 
seems  to  have  been  largely  influenced 
by  the  fact  that  the  statutory  auth- 
ority given  was  not  for  a  consolida- 
tion of  the  two  companies,  but  merely 
for  the  purchase,  and  provision  of 
means  therefor  by  an  increase  of 
capital  stock  equal  to  the  considera- 
tion to  be  given. 

In  Seymour  v.  Boise  R.  Co.  (1913) 
24  Idaho,  7,  134  Pac.  427,  where  the 
new  corporation  had  a  board  of  di- 
rectors who  composed  the  majority  of 
the  board  of  directors  of  the  old  cor- 
poration, and  more  than  98  per  cent 
of  the  subscribed  stock  of  the  new 
corporation  was  held  by  the  same 
stockholders  who  held  the  stock  of 
the  old  corporation,  and  the  considera- 
tion for  the  transfer  of  the  property 
of  the  old  corporation  to  the  new  cor- 
poration consisted  of  an  issue  of 
stock,  and  the  proceeds   of  certain 


bonds  of  the  new  corporation,  which 
passed,  not  to  the  old  company,  but  to 
its  stockholders,  it  was  held  that  the 
new  company  was,  both  in  law  and  in 
fact,  only  a  reorganization  of  the  old 
company. 

A  consolidation,  and  not  a  mere 
purchase  by  one  corporation  of  the 
property  of  another,  is  effected  where 
the  consideration  for  the  transfer  of 
the  property  of  one  corporation  to  the 
other  is  the  assumption  and  payment 
of  its  bonded  indebtedness  and  the 
issuance  by  the  purchaser  of  its  stock 
to  the  stockholders  of  the  seller,  in 
exchange  for  their  stock  in  the  latter 
company.  Chicago,  S.  F.  &  C.  R.  (3o. 
v.  Ashling  (1895)  160  111.  373,  43  N. 
E.  373. 

A  consolidation,  and  not  a  purchase, 
is  effected  by  the  transfer  of  the  fran- 
chise and  all  the  property  of  one  cor- 
poration to  another  under  an  arrange- 
ment by  which  the  stockholders  of  the 
former  company  exchanged  their 
stock,  for  stock  in  the  latter  company. 
Chicago  &  J.  Electric  R.  Co.  v.  Fergu- 
son (1903)  106  III.  App.  356;  Swing 
v.  American  Glucose  Co.  (1905)  123 
111.  App.  166. 

A  corporation  which  purchases  the 
entire  assets  of  another  corporation, 
and  issues  therefor  its  own  stock  to 
the  president  of  the  latter  individual- 
ly, thereby  enabling  him  to  use  it  for 
his  private  ends,  is  not  a  bona  fide 
purchaser,  so  as  to  be  able  to  protect 
the  assets  from  the  claims  of  credit- 
ors of  the  selling  corporation  which 
were  in  suit  when  the  transfer  was 
made.  Luedecke  v.  Des  Moines  Cab- 
inet Co.  (1908)  140  Iowa,  223,  82 
L.R.A.(N.S.)  616,  118  N.  W.  456. 

Where  one  corporation  transfers  all 
its  assets  to  another,  receiving  in  re- 
turn stock  in  such  other  corporation 
which  succeeds  to  its  business,  the 
transaction  is  essentially  a  merger. 
Altoona  v.  Richardson  Gas  &  Oil  Co. 
(1910)  81  Kan.  717,  26  L.R.A.(N.S.) 
651,  106  Pac.  1025. 

Where  the  assets  of  a  corporation 
are  transferred  to  another  without 
consideration,  the  purchasing  com- 
pany issuing  stock,  whenever  it  was 
practicable,  to  the  stockholders  of  the 
selling  company,  in  lieu  of  their  orig- 
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inal  stock,  and  in  some  instances  pur- 
chasing the  stock  of  holders  who 
would  not  agree  to  the  exchange,  the 
transaction  is  a  merger.  Harbison- 
Walker  Refractories  Co.  v,  McFarland 
(1918)  166  Ky.  44,  160  S.  W.  798. 

A  purchase  by  one  corporation  of 
the  property  of  another  for  the  pur- 
pose of  taking  over  its  business,  in 
consideration  of  an  issuance  of  stock, 
is  not  a  merger  or  consolidation  of  the 
two  companies.  American  R.  Exp.  Co. 
V.  Com.  (1920)  190  Ky.  636,  228  S.  W. 


In  American  R.  Exp.  Co.  v.  Com. 
(Ky.)  supra,  it  was  held  that  the  pur- 
chasing corporation,  paying  the  full 
purchase  price  to  the  selling  corpora- 
tion by  the  issuance  of  its  stock  to 
it,  is  responsible  in  law  to  the  extent 
of  the  value  of  the  property  received 
for  the  debts  or  liabilities,  whether 
liquidated  or  unliquidated,  or  sound- 
ing in  contract  or  tort,  that  were  out- 
standing against  the  selling  corpora- 
tion at  the  time  of  the  sale,  when  the 
effect  of  the  sale  is  to  leave  the  selling 
corporation  without  any  property  in 
the  state  in  which  the  liability  ac- 
crued to  satisfy  it,  although,  except 
for  the  sale,  it  would  have  had  ample 
property  in  the  state  that  could  have 
been  subjected  to  the  payment  of  the 
liability,  and  may  have  property  in 
some  other  state  that  could  be  sub- 
jected 'thereto,  on  the  ground,  that 
such  a  sale  is  constructively  fraudu- 
lent as  to  creditors  in  the  state. 

In  Forbes  v.  Thorpe  (1911)  209 
Mass.  570,  96  N.  E.  955,  it  is  said  that 
it  would  be  plainly  in  fraud  of  credit- 
ors for  a  debtor  to  convey  all  his  prop- 
erty to  a  corporation,  taking  in  pay 
therefor  certificates  of  stock,  which 
are  pledged  to  a  specified  creditor, 
without  making  any  provision  for  the 
payment  of  general  indebtedness. 

In  Howell  v.  Lansing  &  Suburban 
Traction  Co.  (1906)  146  Mich.  450. 109 
N.  W.  846,  it  was  held  that  where  a 
new  corporation  was  organized  for 
the  purpose  of  taking  over  certain 
other  corporations,  and  substantially 
simultaneously  with  the  acquisition  of 
tile  property  of  one  of  them,  it  entered 
Into  an  agreement  with  the  other, 
whereby  the  latter  conveyed  all  ita 


property  of  every  description  to  the 
new  corporation  upon  the  sole  consid- 
eration that  the  new  corporation 
should  issue  to  stockholders  in  the 
selling  corporation  a  certain  amount 
of  the  capital  stock  of  the  new  cor- 
poration, and  should  assume  and  pay 
the  debts,  there  was  a  practical  cqn- 
solidation. 

In  Swing  v.  Empire  Lumber  Co. 
(1908)  105  Minn.  856,  117  N.  W.  467, 
it  was  held  that  allegations  that  a 
Minnesota  corporation  had  acquired 
the  property  and  assets  of  a  Wiscon- 
sin corporation,  and  paid  for  the  same 
by  the  issuance  of  its  stock  to  per- 
sons who  had  been  stockholders  in  the 
Wisconsin  corporation,  that  the  stock- 
holders of  said  Minnesota  corporation 
were  practically  the  same  as  the 
stockholders  of  the  Wisconsin  cor- 
poration, that  the  Wisconsin  corpora- 
tion had  devested  itself  of  all  its 
property,  assets,  and  rights,  which 
were  so  acquired  by  the  Minnesota 
corporation,  and  ceased  to  transact 
business,  and  that  the  Minnesota  cor- 
poration has  continued  the  business 
which  the  Wisconsin  corporation  had 
formerly  carried  on,  failed  to  state  a 
consolidation  or  merger  of  the  two 
companies. 

In  Meridian  Light  &  R.  Co.  v.  Gatar 
(1912)  103  Miss.  616,  60  So.  657,  in 
which  it  appeared  that  the  stockhold- 
ers in  an  unprofitable  street  railway 
company  agreed  with  certain  promot- 
ers that  they  would  transfer  the  prop- 
erty to  a  corporation  to  be  organized 
in  consideration  of  receiving  stock  in 
and  bonds  of  the  new  company,  which 
was  accordingly  done,  it  was  held  that 
the  new  company  was  not  a  purchaser 
in  good  faith  and  for  value,  but  that  it 
was  virtually  a  reincarnation  of  the 
old  company,  and  therefore  liable  for 
a  claim  against  it. 

Where  a  corporation  authorized  by 
statute  to  transfer  and  assign  by  a 
vote  of  a  majority  in  interest  of  the 
stockholders  to  the  amount  of  the  ac- 
other  railway  company,  upon  which 
transfer  and  acceptance  the  company 
is  "to  cease  to  have  a  corporate  exist- 
ence, and  its  franchises  are  to  become 
completely  vested  in  the  other  railway 
company,"  so  transferred  its  property 
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in  consideration  of  a  covenant  to  pay 
a  stated  sum  for  the  liquidation  of  the 
debts  of  the  company  to  that  amount, 
and  to  issue  certificates  of  stock  to  its 
stockholders  to  the  amount  of  the  ac- 
tual paid-up  stock  held  by  each  one 
upon  a  surrender  of  the  old  certificates 
for  cancelation,  the  transaction  was 
not  a  consolidation  or  a  sale,  but  a 
merger.  Powell  v.  North  Missouri  R. 
Co.  (1867)  42  Mo.  68. 

In  Berthold  v.  Holladay-Klotz  Land 
&  Lumber  Co.  (1901)  91  Mo.  App.  233, 
where  the  sole  owner  of  a  corporation 
made  an  arrangement  with  other  per- 
sons for  the  organization  of  a  new 
corporation  with  an  enlarged  capital 
to  take  over  the  property  and  busi- 
ness, pursuant  to  which  substantially 
all  the  assets  of  such  corporation,  as 
well  as  some  individual  assets  of  the 
owner,  were  transferred  to  a  trustee 
for  the  benefit  of  all  parties  in  inter- 
est until  the  new  corporation  should 
be  born,  and  the  trustee  transferred 
such  property  to  the  newly  organized 
corporation  in  payment  for  its  stock, 
and  the  old  corporation  thereupon 
quit  business,  it  was  held  that  the 
transaction  was  an  absorption  of  the 
old  corporation  by  the  new  one,  not- 
withstanding the  old  one  may  have 
nominally  continued  in  existence  for 
the  purpose  of  collecting  debts  owing 
to  it. 

In  Sweeney  v.  Heap  O'Brien  Min. 
Co.  (1916)  194  Mo.  App.  140,  186  S. 
W.  739,  a  corporation  formed  by  some 
sixteen  of  the  fifty-three  stockholders 
of  an  insolvent  mining  company — 
both  companies  being  dominated  by 
the  same  individuals — for  the  purpose 
of  mining  in  another  locality,  and  for 
that  purpose  taking  over  the  mining 
plant  and  machinery  of  the  old  com- 
pany, which  was  subject  to  a  mort- 
gage to  several  of  its  stockholders  for 
more  than  its  value,  to  secure  loans 
made  by  them,  the  new  corporation 
agreeing  with  the  old  to  purchase  the 
mining  plant  for  a  consideration  con- 
sisting of  stock  to  be  issued  to  and 
held  by  a  trustee  for  the  benefit  of  (1) 
the  secured  creditors,  who  agreed  to 
relinquish  their  security,  (2)  the 
plaintiff,  who  was  the  principal  un-> 


secured  creditor,  and  (3)  for  the  bene- 
fit of  the  stockholders  of  the  old  com- 
pany generally,  was  held  to  be  liable 
to  the  creditors  of  the  old  company  to 
the  extent  of  the  value  of  the  prop- 
erty received,  although  such  property 
would  not,  on  account  of  the  mort- 
gage, have  been  available  to  them  in 
the  hands  of  the  selling  company,  and 
although  the  good  faith  oJ  the  transac- 
tions above  detailed  was  not  ques- 
tioned. This  decision  seems  errone- 
ous. Although  the  secured  creditors 
may  have  lost  their  legal  rights  by 
agreeing  to  relinquish  their  security 
in  consideration  of  the  issue  of  stock 
in  the  new  corporation,  surely  their 
equity  was  superior  to  that  of  a 
simple  contract  creditor. 

Where  an  insolvent  corporation 
transferred  its  assets  to  another  cor- 
poration without  consideration  other 
than  the  issuance  of  stock  to  its  stock- 
holders, the  transfer  is  one  in  fraud 
of  creditors,  and  the  corporation  re- 
ceiving such  assets  may  be  held  ac- 
countable in  equity  to  the  creditors  of 
the  old  corporation  to  the  extent  of 
the  property  received.  Sharpies  Co. 
V.  Harding  Creamery  Co.  (1907)  78 
Neb.  795,  11  L.R.A.(N.S.)  863,  111  N. 
W.  783. 

In  Couse  v.  Columbia  Powder  Mfg. 
Co,  (1895)  —  N.  J.  Eq.  — ,  33  Atl,  297, 
it  was  held  that  a  corporation  to 
which  another  had  transferred  its  en- 
tire property,  the  only  consideration 
paid  being  the  issuance  of  stock 
to  trustees,  to  be  exchanged  for  the 
stock  of  the  selling  corporation,  was 
not  a  purchaser  in  good  faith  so  far  as 
the  creditors  of  the  selling  corpora- 
tion was  concerned,  but  must,  as  to 
them,  be  considered  a  fraudulent 
grantee,  although  the  purchasing 
company  also  agreed,  as  part  of  the 
consideration,  to  save  the  selling  com- 
pany harmless  from  all  indebtedness 
of  every  kind. 

A  corporation  which  acquires  prac- 
tically all  the  property  and  assets  of 
another  upon  a  consideration  consist- 
ing wholly  of  an  issue  of  stock  to  an 
individual  stockholder  in  the  vendor 
corporation,  who  does  not  undertake 
to  pay  the  corporate  debts,  is  not  a 
purchaser  for  value.     Hurd  v.  Nvw 
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York  &  Commercial  Steam  Laundiy 
Co.  (1901)  167  N.  Y.  89,  60  N.  E.  827. 

Where  a  company  transfers  all  its 
property,  rights  and  franchises,  to  a 
new  company  incorporated  and  or- 
ganized by  the  same  stockholders  and 
directors,  the  shareholders  of  the  old 
company  receiving  two  shares  of  stock 
In  the  new  in  lieu  of  every  one  pre- 
viously held  in  the  old,  the  effect  of 
such  merger  is  to  create  a  novation 
so  far  as  the  creditors  of  the  old  com- 
pany are  concerned,  and  to  substitute 
the  new  one  as  a  debtor  for  it.  Fried- 
enwald  Co.  v.  Asheville  Tobacco 
Works  (1895)  117  N.  C.  544,  23  S.  E. 
490. 

In  Mclver  v.  Young  Hardware  Co. 
(1907)  144  N.  C.  478,  119  Am.  St.  Rep. 
970,  57  S.  E.  169,  where  a  corporation 
sold  its  entire  stock  of  goods  to  an- 
other corporation,  taking  in  payment 
therefor  capital  stock  of  the  purchase 
er,  a  portion  of  which  was  divided 
among  the  stockholders  of  the  vendor, 
the  rest  being  retained  by  the  pur- 
chaser until  the  debts  of  the  vendor 
should  be  paid,  it  was  held  that  the 
vendee  was  not  a  bona  fide  purchaser, 
and  therefore  liable  to  account  for  the 
property  received  in  so  far  as  it  was 
necessary  to  pay  the  vendor's  debts. 

In  McAlister  v.  American  R.  Exp. 
Co.  (reported  herewith)  ante,  1090,  it 
was  held  that  the  transfer  by  the  vari- 
ous express  companies  doing  business 
In  the  United  States  to  the  American 
R.  Express  Company  of  their  property 
used  in  the  business  of  transporta- 
tion, in  consideration  of  the  issuance 
to  them  of  stock  equivalent  in  value 
thereto,  was  not  a  merger  or  consoli- 
dation, there  being  no  surrender  of 
their  franchises  or  separate  corpor- 
ate existences  as  going  concerns  by 
such  companies,  but  simply  a  sale  of 
property,  carrying  with  it  no  liability 
for  the  debts  of  the  sellers. 

Where  the  property  of  a  corpora- 
tion is  transferred  by  its  members  to 
another  for  an  equal  interest  in  it  as 
property  of  a  new  corporation,  the 
transaction  does  not  constitute  a  sale 
by  the  one  and  a  purchase  by  the 
other,  but  is  simply  a  change  in  the 
manner  and  form  of  carrying  on  the 
same  business  by  the  same  persons; 


Andres  v.  Morgan  (1900)  62  Ohio  St. 
236,  78  Am.  St.  Rep.  712,  56  N.  E.  875. 

A  corporation  formed  for  the  pur- 
pose of  purchasing  and  taking  over  all 
the  property  and  business  of  another 
corporation,  the  incorporators  and 
initial  subscribers  to  the  capital' stock 
of  which  were,  with  the  exception  of 
the  nominal  ovimer  of  one  share,  the 
same  persons  who  held  the  stock  of 
the  old  company,  though  in  different 
amounts,  and  which  acquired  the 
property  in  .consideration  of  the  as- 
sumption of  indebtedness,  the  pay- 
ment of  cash,  and  the  issuance  of 
stock  to  the  stockholders  of  the  old 
company  in  an  amount  substantially 
equal  to  the  value  of  the  assets  ac- 
quired, is  a  mere  continuation  of  the 
old  company,  and,  as  such,  liable  for 
its  debts.  Auglaize  Box  Board  Co.  v. 
Hinton  (1919)  100  Ohio  St.  505,  126 
N.  E.  881. 

In  Bruce-MacBeth  Engine  Co.  v.  J. 
P.  Eustis  Mfg.  Co.  (1917)  8  Ohio  App. 
341,  it  appeared  that  a  contract  had 
been  entered  into  between  two  cor- 
porations  "for   the   purpose,    among 
other  things,  of  combining  the  busi- 
ness and  property  of  said  two  com- 
panies," which  provided  that  all  the 
property,  assets,  and  effects  of  both 
companies   should   be   appraised   and 
the  value  fixed,  that  one  should  trans- 
fer to  the  other  all  its  assets  of  every 
kind,  and  list  all  of  its  debts  and  lia- 
bilities, which  were  to*  be  paid  by  the 
other  company,  the  directors  of  the 
one  guaranteeing  that  the  liability  of 
such  company  would  not  exceed  the 
sums  so  listed,  and  that  they  would 
hold  harmless  the  other  company  from 
any   liabilities   in   addition   to    those 
listed.     The  agreement   further  pro- 
vided that  one  company  should  be  dis- 
solved, that  the  other   should  change 
its  name,  and,  if  necessary,  increase 
its  capital  stock,  that  both  companies 
would  list  their  assets  and  liabilities 
and  would  issue  stock  to  the  stockhold- 
ers of  the  one  to   be    dissolved,  pro 
rata,  to  represent  the   net  assets   of 
such  company.    It  was  held  that  the 
transaction  could  not  be  considered  as 
a  sale  of  the  assets   of  one  corpora- 
tion to  the  other,  carrying  no  obliga- 
tions except  those  fairly  expressed  in 
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the  contract,  for  the  reason  that  no 
consideration  whatever  was  griven  by 
one  company  to  the  other,  but  that  it 
amounted  virtually  to  a  merger. 

In  Montgomery  Web  Co.  v.  Dienelt 
(1890)  133  Pa.  585,  19  Am.  St.  Rep. 
663,  19  Atl.  428,  where  practically  all 
ot  the  assets  of  the  old  corporation 
were  transferred  to  the  new,  which,  in 
consideration  therefor,  issued  its 
stock  to  the  stockholders  of  the  old 
company,  and  paid  the  claims  of  all 
its  creditors,  with  the  exception  of 
the  plaintiff,  partly  in  cash  and  part- 
ly in  its  stock,  it  was  held  that  the  old 
stockholders  were  not  purchasers  for 
value  at  all,  and  the  new  stockholders 
were  not  innocent,  for  they  knew  or 
were  bound  to  take  notice  of  the  taint 
in  their  coadventures'  title;  that,  as  to 
the  stockholders  in  the  old  company, 
this  was  a  transfer  of  property  by  a 
debtor,  with  the  retention  of  an  inter* 
est  in  himself,  within  the  settled  rules 
of  law  that  make  such  transfers  void 
as  against  creditors;  and  that  the 
creditors  of  the  old  company  who  be- 
came new  stockholders  in  the  new 
company  took  with  such  notice  as  pre- 
vented them  from  claiming  as  inno- 
cent holders  for  value  against  execu- 
tion creditors  of  the  old  corporation. 

Where  one  corporation  acquires  all 
the  property  of  another  in  considera- 
tion of  its  assumption  of  such  other's 
indebtedness  and  the  issuance  of  its 
stock  to  the  stqpkholders  of  the  vend- 
or, it  holds  the  property  acquired  in 
trust  for  the  creditors  of  the  vendor, 
and  is  accordingly  liable  to  suit. 
Landes  Bros.  v.  Eastern  Export  & 
Mill.  Co.  (1903)  12  Pa.  Dist.  R.  625,  27 
Pa.  Co.  (3t.  630,  19  Montgomery  Co.  L. 
Rep.  64. 

Where  one  corporation  acquires 
practically  the  entire  assets  of  an- 
other in  exchange  for  its  stocks  and 
bonds,  the  selling  company  retaining 
no  property  and  going  out  of  business, 
there  is  not,  strictly  speaking,  a  legal 
merger,  because  the  selling  company 
retains  its  legal  entity  although  it  is 
entirely  dismantled  of  its  assets. 
Jennings,  N.  &  Co.  v.  Crystal  Ice  Co. 
(1913)  128  Tena.  231,  47  L.R.A.(N.S.) 
1068,  159  S.  W.  1088. 

In  Abilene  (^tton  Oil  Co.  v.  Ander- 


son (1906)  41  Tex.  Civ.  App.  342,  91 
S.  W.  607,  it  is  held  that  where  a  cor- 
poration acquires  practically  all  of 
the  assets  of  another,  paying  the 
stockholders  therefor  with  its  own 
stock  and  bonds,  the  purchasing  cor- 
poration having  much  other  property 
and  a  different  set  of  stockholders, 
there  is  no  such  identity  of  the  two 
companies  as  will  justify  the  render- 
ing of  a  personal  judgment  against 
the  purchasing  corporation  in  an  ac- 
tion for  negligence  of  the  other  cor- 
poration. 

Where  a  company,  in  consideration 
of  the  transfer  to  it  of  the  property 
and  assets  of  another,  issues  its  stock 
directly  to  the  stocldiolders  of  such 
other  company,  the  transaction  is  a 
fraud,  in  law,  upon  the  creditors  of 
the  vendor.  Cooper  v.  Utah  Light  & 
R.  Co.  (1909)  35  Utah,  570,  136  Am. 
St.  Rep.  1075,  102  Pac.  202. 

In  Hoggan  v.  Price  River  Irrig.  Co. 
(1919)  55  Utah,  170,  184  Pac.  536,  the 
creditors  of  the  first  corporation  were 
held  entitled  to  enforce  their  claims 
against  the  property  transferred  to 
another  corporation  in  consideration 
of  its  stock,  although  such  stock,  with 
the  exception  of  one  share  in  the  name 
of  each  of  the  incorporators,  was 
placed  in  the  hands  of  a  trustee  for 
the  benefit  of  the  first  corporation. 

In  Jones  v.  Francis  (1912)  70  Wash. 
676,  126  Pac.  307,  it  is  held  that  where 
a  corporation  which  takes  over  the 
assets  of  another  without  any  consid- 
eration other  than  to  issue  its  capital 
stock  to  the  stockholders  of  the  latter 
in  the  ratio  of  their  former  holdings, 
the  transaction  is  not  a  sale,  but  an 
absorption  of  the  assets  of  the  old  cor- 
poration. 

Pledge  of  aueta  to  eorporatton  acree- 
Inc  to  diaeliMse  liabilities. 

In  Overstreet  v.  Citizens'  Bank 
(1903)  12  Okla.  888,  72  Pac  379,  it 
appeared  that  two  banking  corpora- 
tions, the  Farmers  &  Merchants'  Bank 
and  the  Citizens'  Bank,  finding  that 
there  was  not  sufficient  business  to 
support  both,  held  a  conference  at 
which  it  was  agreed  tiiat  the  Farmeors 
&  Merchants'  Bank  would  retire  from 
business  if  arrangements  could  be 
made  to  pay  its  depositors,  and  tvt 


Digitized  by  VjOOQIC 


ANNO;— CORPOBATION— DEBTS  OF  PREDECESSOR. 


1166 


that  purpose  it  deposited  in  the  Giti- 
z&aa'  Bank  a  sum  of  money  in  cash, 
and  executed  its  note  to  such  bank 
for  a  sufficient  additional  amount  to 
cover  such  deposit,  putting  up  its 
notes  and  securities  as  collateral 
therefor.  The  deposits  in  the  Farm- 
ers &  Merchants'  Bank  were  then 
transferred  to  the  books  of  the  Citi- 
zens' Bank,  and  paid  by  it  from  the 
deposit  held  by  it  to  the  credit  of  the 
Farmers  &  Merchants'  Bank.  After 
making  the  transfer  of  deposits  and 
executing  the  note  before  mentioned, 
the  Farmers  &  Merchants'  Bank  quit 
business,  without,  however,  surren- 
dering its  charter.  About  the  same 
time  the  cashier  of  the  Farmers  & 
Merchants'  Bank,  and  two  or  three 
stockholders  therein,  purchased  stock 
from  individual  stockholders  in  the 
Citizens'  Bank,  and  such  cashier  then 
became  assistant  cashier  of  the  Citi- 
zens' Bank.  Some  time  after  the  first 
transaction,  the  directors  of  the  Citi- 
zens' Bank  became  dissatisfied  with 
the  amount  being  realized  from  the 
collaterals,  and  demanded  of  the  offi- 
cers of  the  Farmers  &  Merchants' 
Bank  additional  security,  in  response 
to  which  demand  the  furniture  and 
fixtures  of  the  Farmer  &  Merchants' 
Bank  were  turned  over  to  the  Citizens' 
Bank  at  an  agreed  price,  and  the 
amount  credited  on  the  note.  It  was 
held  that  these  transactions  did  not 
amount  to  a  consolidation  or  merger 
of  the  two  banking  companies  so  as  to 
render  the  Citizens'  Bank  liable  in 
equity  for  the  assets  of  the  Farmers 
&  Merchants'  Bank  turned  over  to  it 
at  the  suit  of  one  who  has  recovered 
a  judgment  against  said  bank  after 
its  suspension  upon  other  demands, 
but  that  the  right  of  such  creditor,  at 
most,  was  merely  to  have  the  excess 
from  the  collaterals  in  the  hands  of 
the  Citizens'  Bank  applied  upon  the 
judgment. 
!««•«  of  corporate  property. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Third  Nat.  Bank  (1890)  134  U.  S.  276, 
38  L.  ed.  900,  10  Sup.  Ct.  Rep.  550, 
where  a  railroad  company  whose 
property  had  been  sold  on  foreclosure 
leased  its  road  to  another  company 
for  a  term  of  999  years,  and  joined 


with  such  other  company  in  the  insti- 
tution of  a  deed  of  trust  upou  the 
property  to  secure  the  payment  of 
bonds  the  proceeds  of  which  were  in 
part  used  in  redeeming  from  the  fore- 
closure sale  and  in  completing'  the 
leased  road,  and  in  part  were  appro- 
priated to  the  improvement  of  the 
property  of  the  lessor,  it  was  held  that 
there  had  been  a  misappropriation  of 
the  funds  of  the  lessor  corporation 
for  which  the  lessee  was  answerable 
in  equity  to  the  creditors  of  the  lessor. 

A  lease  by  one  railroad  to  another 
of  all  its  property  for  a  term  of 
ninety-nine  years  was  held  in  Black 
V.  St.  Louis  &  S.  F.  R.  Co.  (1905)  110 
Mo.  App.  198,  85  S.  W.  96,  to  be  prac- 
tically and  in  law  a  consolidation  and 
merger  of  the  two  companies,  its 
effect  being  to  subject  the  two  roads 
so  consolidated  to  the  liabilities  of 
each. 

In  Santa  Fe  Electric  Co.  v.  Hitch- 
cock (1897)  9  N.  M.  166,  60  Pac.  832, 
where  persons  interested  in  a  cor- 
poration organized  to  develop  electric- 
ity by  water  power  acquired  a  major- 
ity of  t}ie  stock  of  a  corporation  manu- 
facturing electricity  by  the  use  of  coal, 
and  being  unsuccessful  in  inducing  a 
mortgagee  of  the  property  of  the  lat- 
ter corporation  to  accept  stock  in  the 
new  concern  for  his  obligation,  pro- 
cured a  lease  from  the  old  company  of 
all  its  poles,  wires,  fixtures,  and  ap- 
paratus, thus  leaving  the  old  company, 
although  possessing  the  power  house 
and  machinery,  without  business,  it 
was  held  that  the  leasing  of  an  essen- 
tial portion  of  the  company's  property 
operated  as  a  fraud  upon  the  mort- 
gagee, rendering  the  lessee  liable  for 
a  deficiency  arising  upon  foreclosure 
of  a  mortgage  upon  the  property  of 
the  old  company. 

A  lease  by  a  railroad  company  of 
its  road  to  another  company  cannot  be 
treated  as  a  consolidation  of  the  two 
companies,  as  technically  understood, 
though  practically  it  may  accomplish, 
and  was  intended  to  accomplish,  in 
some  respects,  the  same  purposes  and 
results.  But  if  it  was  so  intended, 
and  such  form  of  conveyance  was  re- 
sorted to  for  the  reason  that,  under 
the  laws  of  a  state,  a  consolidation 
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was  unauthorized,  then,  as  to  cred- 
itors and  all  persons  not  parties  and 
privies  to  the  lease,  it  should  be 
treated  and  considered,  as  to  its  legal 
consequences  and  effects,  as  a  con- 
solidation of  the  two  companies.  Mis- 
souri P.  R.  Co.  V.  Owens  (1883)  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  163. 
Obtalnlns  ■nrrender  of  lease. 

In  Barrie  v.  United  R,  Co.  (1909) 
188  Mo.  App.  557,  119  S,  W.  1020, 
where  a  company  owning  a  street  rail- 
way system  procured  a  company  oper- 
ating it  to  surrender  its  lease  for  an 
indequate  consideration,  and  both  cor- 
porations were  controlled  by  the  same 
person,  it  was  held  that  the  lessor 
company  might  be  held  liable  in 
equity  for  the  debts  of  the  lessee.  The 
court  said  that  the  history  of  the  two 
companies  demonstrated  that  their 
plans  all  looked  to  one  and  the  same 
purpose, — ^the  successful  financing  of 
the  same  enterprise  and  the  develop- 
ment of  the  same  property ;  that  when 
that  end  could  best  be  attained  in  and 
under  the  name  of  the  operating  com- 
pany, the  control  of  the  lines  went  un- 
der the  name  of  that  company  into 
that  company  in  the  form  of  a  lease. 
When  financial  clouds  gathered,  the 
lease  was  abrogated  and  the  owning 
company  took  back  its  property  and 
operated  it  in  its  own  name,  that 
through  it  all,  the  identical  persons, 
the  one  mind,  concentrated  in  the 
same  board  of  directors,  operating 
through  those  bodies  made  up  of  the 
same  men,  were  in  charge  and  abso- 
lute control.  "The  plan  adopted  and 
worked  out  involved  a  mere  surrender 
of  possession,  as  was  thought ;  a  vaca- 
tion by  the  tenant,  a  taking  over  of 
possession  by  the  landlord,  as  was  tes- 
tified to,  and  this,  it  undoubtedly  was 
thought  by  all  the  parties  to  the  trans- 
action, would  avoid  all  liabilities  other 
than  those  then  fixed  on  the  prop- 
erty established  as  liens  from  which 
there  was  no  escape,  and  thereby 
through  oiT  all  unadjudicated  and  all 
unsecured  claims  which,  beyond  all 
doubt,  guided  by  the  evidence  in  the 
case,  we  cannot  but  believe  was  prom- 
inently in  the  minds  of  all.  The  trans- 
action was  practically  in  law  and  in 
fact    just    what    the    plaintiff    has 


charged  it  to  be, — ^an  absorption  by 
the  one  corporation  of  all  the  effects 
of  the  other." 
Aognirlnc  title  tluroitKh  foreolorare. 

In  Northern  P.  R.  Co.  v.  Boyd  (1913) 
228  U.  S.  482,  57  L.  ed.  931,  33  Sup.  Ct. 
Rep.  554,  it  was  held  that  the  reser- 
vation by  the  old  stockholders  in  an 
agreement  for  the  reorganization  of 
an  insolvent  railroad  company,  of  a 
stock  interest  in  the  new  company, 
which  was  to  and  did  purchase  the 
railway  property  at  a  foreclosure  sale 
made  pursuant  to  the  agreement  and 
under  a  consent  decree,  although  free 
from  fraud,  leaves  the  property  still 
subject  to  the  claims  of  nonassenting 
unsecured  creditors  of  the  original 
company,  who  were  not  parties  to  the 
foreclosure,  nor  made  such  by  notify- 
ing creditors  by  publication  to  prove 
their  claims. 

Unsecured  creditors  of  a  corpora- 
tion ^hose  property,  though  worth 
enough  above  the  mortgage  to  pay 
their  claims,  was  sold  on  foreclosure 
for  the  amount  of  the  mortgage  to  a 
new  corporation  formed  under  a  reor- 
ganization scheme  by  which  the  new 
company  was  to  issue  its  stock  and 
bonds  in  exchange  for  stock  and 
bonds  in  the  old  company, — are  enti- 
tled to  charge  the  new  corporation 
with  their  debts.  Kansas  City  S.  R. 
Co.  V.  Guardian  Trust  Co.  (1916)  240 
U.  S.  166,  60  L.  ed.  679,  36  Sup.  Ct 
Rep.  334. 

And  where  a  new  corporation  was 
formed  in  pursuance  of  a  reorganiza- 
tion plan  adopted  by  the  stockholders 
and  secured  creditors  of  the  original 
corporation,  under  which  all  of  the 
property  of  the  old  corporation  was 
sold  by  foreclosure  and  otherwise, 
and  transferred  to  the  new  corpora- 
tion, and,  notwithstanding  all  the 
sales  of  property  and  other  transac- 
tions in  liquidation,  the  stockholders 
of  the  old  corporation  retained  their 
interests  and  rights,  and  by  virtue 
thereof  either  became  stockholders  of 
the  new  corporation  or  were  other- 
wise provided  for,  a  creditor  of  the 
old  corporation  may  look  to  the  new 
company  for  the  payment  of  his  claim. 
Central  of  Georgia  R.  Co.  v.  Paul 
(1899)  35  C.  C.  A.  639,  93  Fed.  878. 
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In  Blue  Ridge  Electric  Co.  v.  Ameri- 
can Bank  Note  Go.  (1916)  160  C.  C.  A. 
509,  2S7  Fed.  755,  reversing  (1916) 
280  Fed.  911,  it  was  held  that  where 
a  corporation  was  formed  for  the  pur- 
pose of  acquiring  title  to  the  property 
of  another  corporation  through  a 
mortgage  foreclosure,  paying  for  it  in 
bonds  of  the  mortgagor  which  it  ac- 
quired in  exchange  for  bonds  of  a 
third  company,  to  which  it  agreed  to 
convey  the  property,  there  was  no 
such  consolidation  or  merger  as  made 
the  corporation  purchasing  at  the 
foreclosure  sale  the  alter  ego  of  the 
corporation  whose  property  it  pur- 
chased. 

In  Jones  v.  Arkansas  Mechanical  & 
Agri.  Co.  (1881)  88  Ark.  17,  the  real 
property  of  an  incorporated  fair  as- 
sociation was  sold  on  foreclosure,  to 
satisfy  an  unpaid  balance  of  $1,409, 
to  one  of  its  directors  for  $4,000,  pay- 
able in  three  months.  Before  the  ex- 
piration of  the  three  months,  the 
stockholders  of  the  old  company  held 
a  meeting  at  which  it  was  resolved 
to  assess  each  stockholder  $8  per 
share  for  the  purpose  of  repurchas- 
ing such  land,  and  a  printed  circular 
was  issued,  addressed  to  the  stock- 
holders, stating  the  total  indebtedness 
of  the  company  at  $6,262,  and  the 
value  of  the  land  at  $16,000,  and  rep- 
resenting that  an  assessment  of  $8 
per  share,  if  responded  to  by  all, 
would  discharge  all  of  their  indebt- 
edness, and  that  the  purchaser  of  the 
property,  who  was  one  of  the  signers 
of  the  circular,  would  allow  such  of 
the  stockholders  as  should  pay  their 
pro  rata  to  redeem  and  hold  the 
grounds  for  the  purposes  designated 
by  the  original  founders.  The  capi- 
tal stock  having  been  already  paid  in, 
the  payment  of  this  assessment  was, 
of  course,  voluntary,  the  purpose 
being  to  raise  a  fund  for  the  pay- 
ment of  the  corporation's  debts  and  to 
freeze  out  such  of  the  shareholders 
as  were  unwilling  to  pqt  any  more 
money  into  the  enterprise.  Some  hon- 
ored the  call,  but  not  all,  so  that  suf- 
ficient money  was  not  raised  to  pay  . 
the  debts  in  full.  The  amount  of  the 
foreclosure  decree  was  paid  in  cash, 
and  the  balance  of  the  bid  in  claims 


against  the  company,  and  the  bidder 
thereafter  conveyed  the  property  to 
a  new  corporation  composed  of  those 
who  had  paid  the  assessment.  Un- 
der these  circumstances  it  was  held 
thai  the  evidence  would  warrant  the 
setting  aside  of  the  sale  to  the  direc- 
tor and  his  subsequent  conveyance  to 
the  new  corporation  as  an  attempt  to 
place  the  assets  of  the  old  corpora- 
tion beyond  the  reach  of  creditors  by 
going  through  the  process  of  reincor- 
poration, taking  a  new  corporate 
name,  transferring  the  assets  of  the 
old  corporation  to  the  new  one,  and 
issuing  stock  in  the  new  corporation 
to  holders  of  stock  in  the  old  one; 
and  therefore  that  such  director  and 
the  new  corporation  took  the  prop- 
erty charged  with  a  trust  in  favor  of 
the  creditors  of  the  old  corporation. 

Where  a  debtor  corporation  made 
an  assignment  of  all  its  property  to 
its  acting  managing  officer  and  agent, 
for  the  alleged  purpose  of  paying  its 
debts,  and  such  assignee  made  a  pre- 
tended sale  of  such  property  at  pub- 
lic auction,  and  became  the  purchaser 
of  the  property  for  a  nominal  sum, 
and  thereupon,  together  with  other 
officers  and  stockholders  of  the  debt- 
or company,  proceeded  to  organize  a 
new  company  to  which  he  turned  over 
all  of  such  property,  for  which  the 
new  corporation  never  paid  any  con- 
sideration, a  court  of  equity  will  re- 
gard the  new  corporation  as  a  mere 
continuation  of  the  former  corpora- 
tion under  a  different  name,  and,  as 
such,  liable  for  the  indebtedness  of 
the  former  corporation,  at  least  to  the 
extent  of  the  value  of  the  property 
received.  Blanc  v.  Paymaster  Min. 
Co.  (1892)  95  CaL  624,  29  Am.  St. 
Rep.  149,  30  Pac.  765. 

In  Goddard  v.  Fishel-Schlichten 
Importing  Co.  (1897)  9  Colo.  App.  306, 
48  Pac.  279,  it  was  held  that  a  cred- 
itor's bill  filed  by  a  judgment  creditor 
of  the  corporation,  alleging  that  the 
property  of  such  corporation  had  been 
sold  under  certain  chattel  mortgages 
securing  debts  to  two  of  its  directors, 
and  bought  by  an  intermediary  at  a 
nominal  consideration  of  $2,000  over 
and  above  the  amount  of  those  en- 
|cumbrances,   and   had   been   by   him 
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transferred  to  a  new  corporation  or- 
sranized  by  the  directors  of  the  old 
corporation,  whereby  such  new  cor» 
poration  became  possessed  of  all  the 
assets  of  the  insolvent  corporation, 
which  would  be  appropriated  to  their 
own  use  and  benefit,  to  the  exclusion 
of  creditors,  stated  a  cause  of  action, 
the  court  saying:  "We  are  well  sat- 
isfied that  even  though  the  mortgages 
were  regarded  as  valid  as  to  their  en- 
tirety, and  enforceable  against  the 
goods,  and  that  the  proceedings  for 
the  foreclosure  were  regular  and 
those  debts  paid,  yet  these  defendant 
directors  and  the  Fishel  Importing 
Company  could  not  acquire  title  to 
the  assets  of  the  Fishel-Schlichten 
Importing  Company,  unless  they  were 
all  absorbed  in  the  payment  of  those 
mortgages;  and  it  should  appear  the 
goods  were  only  sufficient  to  liquidate 
those  two  mortgage  debts.  In  other 
words,  if  the  plaintiffs  are  able  to 
prove  that  the  Fishel  Importing  Com- 
pany and  these  defendant  directors 
acquired  property  largely  in  excess  of 
what  was  requisite  to  liquidate  the 
mortgages,  and  the  sale  was  made  for 
the  purpose  of  bringing  about  this 
result  and  securing  to  the  new  com- 
pany and  the  directors  large  gains 
and  advantages  and  they  thereby  be- 
came possessed  of  what  in  reality 
were  assets  of  the  Fishel-Schlichten 
Company  which  ought  to  have  been 
devoted  to  the  payment  of  debts,  they 
may  pursue  this  property  in  the  hands 
of  this  company,  and  in  the  posses- 
sion of  these  directors,  and  compel 
them  to  respond  for  whatever  they 
may  be  able  to  prove  was  their  actual 
gain  and  advantage.  It  does  not  alter 
the  fraudulent  character  of  the  ar- 
rangement that  the  end  was  accom- 
plished through  the  agency  of  valid 
mortgages  regularly  enforced." 

In  the  absence  of  fraud,  a  creditor 
of  a  religious  corporation  has  no  right 
to  enforce  his  claim  against  property 
formerly  belonging  to  it  after  it  had 
been  sold  on  mortgage  foreclosure, 
the  corporation  dissolved,  a  new  one 
organized  out  of  the  old  members  and 
new  ones,  and  the  property  bought 
from  the  purchaser  at  the  foreclosure 
sale,  although  the  new  corporation 


proceeded  to  carry  on  the  work  of 
the  old  one  at  the  old  location,  and 
maintained  the  same  relation  as  the 
old  one  to  the  general  religious  de- 
nomination. Allen  v.  North  Des 
Moines  M.  E.  Church  (1906)  127  Iowa» 
96,  69  L.R.A.  255,  109  Am.  St.  Rep. 
366,  102  N.  W.  808,  4  Ann.  Cas.  257. 

Where  a  bank  holding  a  mortgage 
upon  the  property  of  a  planing  mill 
company  purchases  it  on  foreclosure, 
and  thereafter  sells  it  to  another  com- 
pany having  different  stockholders 
and  different  management,  accepting 
a  mortgage  for  the  price,  the  transac- 
tion is  not  one  in  fraud  of  creditors, 
so  as  to  impose  upon  the  corporation 
acquiring  the  property  a  liability  for 
the  debts  of  its'  predecessor.  Lowry 
v.  West  Monroe  Lumber  Co.  (1901) 
105  La.  223,  29  So.  485. 

In  Pittsmont  Copper  Co.  v.  O'Rourke 
(1914)  49  Mont.  281,  141  Pac.  849.  it 
appeared  that  a  mining  company  hav- 
ing become  financially  embarrassed,  a 
committee  of  its  creditors  proposed  a 
plan  of  reorganization  contemplating 
the  formation  of  a  new  company  which 
was  to  acquire  all  the  bonds,-  stocks, 
notes,  and  other  obligations  of  the  min- 
ing company  the  holders  of  which 
might  assent,  using  for  the  purpose 
stock  in  -the  new  corporation  and  bonds 
to  be  issued  by  it  upon  the  security  of 
the  bonds  and  stock  of  the  mining  com- 
pany acquired  under  the  plan.  The 
reorganization  agreement  provided 
that,  in  the  event  that  the  new  company 
should  find  it  practicable  to  acquire  the 
property  of  the  mining  company,  then 
the  bonds  of  the  new  company  might 
be  made  a  first  lien  upon  such  property. 
Instead  of  organizing  a  new  company, 
however,  the  committee  appear  to  have 
decided  to  utilize  a  company  then  in 
existence,  but  which  possessed  no  prop- 
erty and  conducted  no  business.  This 
company  issued  bonds  secured  by  a  col- 
lateral trust  agreement  by  which  it 
transferred  to  the  trustee  all  the  bonds 
and  stocks  of  the  mining  company  to 
be  acquired  by  it,  for  the  security  and 
benefit  of  all  persons  who  might  hold 
its  bonds,  such  agreement  providing 
that  the  mining  company  might,  with 
the  consent  of  the  managing  committee, 
be  merged  or  consolidated  with,  or  all 
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cr  any  part  of  its  property  sold  or 
conveyed  to,  the  second  corporation.  It 
also  contained  a  clause  to  the  effect 
that,  in  case  of  a  sale  of  all  or  any  of 
the  property  of  the  mining  company 
at  any  judicial  or  other  sale,  the  trus- 
tee might,  and  upon  demand  of  the  com- 
mittee should,  purchase  or  permit  the 
second  company  to  purchase  such  prop- 
erty, using  the  bonds,  stocks,  and  in- 
debtedness covered  by  the  agreement 
to  make  payment  therefor,  and  in  case 
of  such  purchase  by  the  trustee  such 
steps  should  be  taken  as  the  committee 
might  direct  to  cause  the  property  to 
be  vested  in  the  plaintiff  or  in  some 
other  corporation  organized  or  to  be 
organized  for  the  purpose.  Proceeding 
according  to  the  plan,  the  second  com- 
pany acquired  all  the  bonds  of  the  min- 
ing company,  its  unsecured  notes,  and 
the  greater  portion  of  its  capital  stock. 
Both  companies  had  the  same  executive 
officers.  With  the  aid  of  funds  derived 
from  the  sale  of  bonds,  an  attempt  was 
made  to  keep  the  mining  company 
afloat,  to  restore  to  it  the  status  of  a 
profitable  concern,  and  to  avoid  fore- 
closure; notwithstanding  which,  the 
mining  company  became  unable  to  pay 
the  interest  or  principal  due  upon  its 
bonds,  whereupon  the  second  company 
required  the  trustee  to  foreclose  the 
mortgage  given  by  the  mining  company 
to  secure  such  bonds,  and,  upon  the 
foreclosure  sale,  bid  in  the  property, 
valued  by  it  at  $6,000,000,  for  an  up- 
set price  fixed  by  the  court  of  $5,000. 
It  was  held  that,  notwithstending  there 
was  no  special  intent  to  defraud  one 
having  a  claim  against  the  mining  com- 
pany for  personal  injuries,  the  fact  that 
stodcholders  in  the  mining  corporation 
were  permitted  to  acquire  stock  in  the 
second  corporation  merely  by  an  ex- 
change operated  as  a  fraud  upon  credi- 
tors of  the  mining  corporation  not  con- 
senting to  the  reorganization. 

In  Vose  V.  Cowdrey  (1872)  49  N.  Y. 
336,  it  was  held  that  a  corporation  or- 
ganized by  the  creditors  of  a  railroad 
company  to  take  over  its  property  and 
franchises  upon  a  mortgage  foreclosure 
took  the  prsperty  unencumbered  by 
claims  against  the  old  company,  not 
provided  for  in  the  reorganization 
agreement,  where  none  of  the  stock- 
15  A.L.R,— 74. 


holders  of  the  old  company  anited  in 
the  new  organization,  or  received  any 
of  the  property  of  the  old  company,  or 
any  of  the  bonds  or  stock  of  the  new 
company,  and  there  was  no  claim  that 
the  foreclosure  was  collusive,  or  the 
sale  unfairly  conducted. 

In  Male  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (reported  herewith)  ante,  1098,  it 
appeared  that  two  railroad  companies, 
the  Atchison  and  the  St.  Louis,  owning 
a  majority  of  the  stock  of  a  third,  the 
Atlantic  &  Pacific,  whose  road  was  only 
partly  constructed,  and  which  was  then 
insolvent,  agreed  to  complete  it,  the  ad- 
ditional construction  being  financed  by 
an  issue  of  first-mortgage  bonds,  which 
were  afterward  held  as  collateral  se- 
curity for  a  like  amount  of  bonds 
guaranteed  by  the  other  railroads,  is- 
sued as  a  substitute  for  them.  Both 
of  the  stockholding  roads  having  be- 
come involved  in  financial  difficulties, 
the  holders  of  the  stock  and  bonds  of 
one  of  them  entered  into  a  plan  for  re- 
organization, in  pursuance  of  which  its 
property  was  to  be  brought  in  on  fore- 
closure and  conveyed  to  a  new  corpo- 
ration, which  was  to  distribute  its 
stock  and  bonds  to  the  original  stock 
and  bondholders.  Meanwhile  the  At- 
lantic &  Pacific  had  failed  to  pay  in- 
terest on  ito  substituted  guaranty 
bonds  for  which  the  first-mortgage 
bonds  were  held  as  collateral,  in  con- 
sequence of  which  a  sale  of  this  col- 
lateral was  caused  by  the  holders  of 
the  guaranteed  bonds.  Then,  a  fore- 
closure of  these  first-mortgage  bonds 
having  been  instituted,  the  reorganized 
Atohison  proceeded  to  acquire  all  the 
bonds  and  became  a  purchaser  at  the 
foreclosure  sale  for  a  sum  much  less 
than  the  amount  due,  claimed  to  be  less 
than  the  value  of  the  property.  Under 
these  circumstances,  it  was  held  that 
the  reorganized  Atchison  incurred  no 
liability  to  the  other  creditors  of  the 
Atlantic  &  Pacific  Company,  since  nei- 
ther the  Atohison  nor  the  new  Atchison 
received  ansrthing  by  virtue  of  their 
ownership  of  Atlantic  &  Pacific  stock; 
that  as  guarantor  of  the  bonds  to  which 
the  first-mortgage  bonds  were  cbllateral 
the  Atchison  was  not  bound  to  pay 
them;  and  that  the  purchase  by  the 
Atchison  of  the  Atlantic  &  Pacific  bonds 
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could  not  be  considered  as  a  payment 
of  the  debt. 

In  Skirvin  Operating  Co.  v.  South- 
WESTEEN  Electbic  Co.  (reported  here- 
with) ante,  1104  it  appeared  that  the 
lessor  of  a  hotel  building  whose  lease 
operated  as  a  chattel  mortgfage  upon 
the  furnishings  placed  by  the  lessee 
therein,  to  secure  the  payment  of  its 
rent,  instituted  proceedings  to  fore- 
close the  lien  thereby  created  against 
the  hotel  company,  which  was  deeply 
involved  in  debt,  and  whose  managing 
director  had  committed  suicide,  and 
that  such  lessor  proposed  to  a  party 
interested  in  the  hotel  company  that 
if  he  would  buy  the  property  at 
the  sale  and  furnish  money  to  operate 
the  hotel,  the  lessor  would  take 
stock  in  the  new  organization  for 
the  rents  that  were  due.  Such  per- 
son accordingly  bid  in  the  property 
for  a  sum  which  appears  to  have  been 
the  amount  of  the  overdue  rent,  and 
caused  stock  in  the  new  corporation  to 
such  amount  to  be  issued  to  the  nomi- 
nees of  the  lessor  to  the  amount  of 
$15,000,  turning  over  the  property  to 
the  new  corporation  for  a  considera- 
tion of  $20,000,  and  also  purchased 
$10,000  worth  of  stock  in  the  new  cor- 
poration, which  he  paid  for  in  cash, 
which  was  used  by  the  new  corporation 
as  working  capital.  Thereafter,  some 
litigation  having  been  instituted 
against  the  old  and  new  companies  and 
the  parties  interested  therein,  the  char- 
acter of  which  is  not  stated  by  the 
report,  but  which  was  presumably  in- 
stituted by  creditors  of  the  old  com- 
pany, a  so-called  plan  of  reorganization 
was  presented  to  and  approved  by  the 
court  by  which  the  issuance  of  the  $15,- 
000  to  the  nominees  of  the  lessor  and 
of  the  $10,000  above  mentioned  was 
ratified,  provision  was  made  for  the  is- 
suance of  stock  to  the  creditors  of  the 
old  company  to  the  amount  of  their 
claims,  and  the  remainder  was  to  be 
issued  and  distributed  pro  rata  among 
the  stockholders  of  the  old  company. 
It  was  held  that  the  new  corporation 
was  a  mere  reincarnation  of  the  old  one, 
and,  as  such,  liable  to  a  creditor  of  the 
old  company  whose  claim  had  not  been 
provided  for. 

This  decision  appears  to  go  to  an 
extreme  in  treatihg  the  transactions 
therein  detailed  as  a  fraud  upon  credi- 


tors. The  formation  of  the  new  cor- 
poration appears  to  have  been  at  its 
inception  a  bona  fide  effort  to  found  a 
new  enterprise  upon  the  ruins  of  the 
old,  the  only  connection  between  the 
two  being  in  the  personnel  of  the  par- 
ties interested.  This  circumstance  is 
not  alone  sufficient  to  prove  identify 
between  the  two  corporations  where,  as 
seems  to  have  been  the  case  here,  the 
stock  held  by  them  in  the  new  company 
represents  an  additional  investment. 
In  order  to  render  the  new  company 
liable  to  creditors  of  the  old  company 
to  the  extent  of  the  property  received, 
there  must  have  been  fraud  and  collu- 
sion in  the  foreclosure  sale  at  which 
such  property  was  acquired.  That  such 
was  the  case  does  not  affirmatively  ap- 
pear; unless  the  probable  acquiescence 
of  the  surviving  members  of  the  old 
company  in  the  proceeding  in  view  of 
the  fact  that  they  expected  to  be  in- 
terested in  the  new  company  can  be 
considered  such. 

But  a  further  circumstance  appears 
which  may  justify  the  decision.  This 
is,  that  under  the  so-called  plan  of  re- 
organization adopted  as  a  result  of  the 
litigation,  a  portion  of  the  stock  of  the 
new  company  was  directed  to  be  issued 
to  the  stockholders  of  the  old  company 
in  proportion  to  their  respective  hold- 
ings. The  effect  of  this  was  to  permit 
holders  of  stock  in  the  old  company,  as 
such,  to  acquire,  without  consideration, 
an  interest  in  the  property  of  the  old 
company  without  having  first  agreed  to 
satisfy  the  claims  of  its  creditors, — 
a  thing  which  the  law  does  not  allow. 

In  Texas  State  Fair  &  D.  Exposition 
Asso.  V.  Caruthers  (1894)  8  Tex.  Civ. 
App.  474,  29  S.  W.  48,  it  was  held  that 
the  fact  that  a  corporation  organized 
for  the  purpose  of  conducting  a  state 
fair  was  composed  practically  of  the 
same  stockholders  as  its  predecessor, 
which  had  become  insolvent,  that  it  had 
acquired  the  grounds  of  its  predecessor 
through  a  foreclosure  sale,  and,  in  or- 
der to  secure  its  own  success,  had  volun- 
tarily paid  a  portion  of  the  premiums 
which  had  been  offered  by  the  old  cor- 
poration and  some  claims  of  newspa- 
pers for  advertising,  was  not  sufficient 
to  show  the  identity  of  the  old  and  new 
corporations. 

In  National  Foundry  &  Pipe  Works 


Digitized  by 


Google 


ANNO.— CORPORATION— DEBTS  OF  PREDECESSOR. 


1171 


V.  Oconto  City  Water  Supply  Co. 
(1899)  105  Wis.  48,  81  N.  W.  125,  af- 
firmed on  other  gn'ounds  in  (1902)  183 
U.  S.  216,  46  L.  ed.  157,  22  Sup.  Ct. 
Rep.  Ill,  it  was  held  that  a  corpora- 
tion organized  by  the  purchasers  of 
the  property  of  the  company  upon  fore- 
closure was  not  a  continuation  of  the 
old  company,  but  an  entirely  new  body, 
entitled  to  hold  and  enjoy  the  prop- 
erty formerly  owned  by  the  old  corpo- 
ration, free  from  the  latter's  liabilities, 
including  liens  against  such  property 
not  prior  to  that  through  which  the  new 
corporation  acquired  title. 

Miseellaneoiis. 

In  Loughlin  v.  United  States  School 
Furniture  Co.  (1905)  118  111.  App.  86, 
it  was  held  that  a  bill  in  equity  alleg- 
ing a  conspiracy  on  the  part  of  the 
principal  stockholders  of  a  corporation 
to  organize  a  new  corporation  in  the 
same  line  of  business  which  should  suc- 
ceed to  and  take  over  the  good  will  and 
all  the  assets  of  the  former  company, 
the  formation  of  such  new  corporation, 
and  the  transfer  to  it  of  all  the  busi- 
ness, property,  assets,  trade,  and  good 
will  of  the  original  corporation,  leaving 
said  company  entirely  denuded  of  its 
assets,  and  without  means  for  the  con- 
tinuation of  its  business  or  the  pay- 
ment of  its  indebtedness,  showed  con- 
clusively that  the  thing  accomplished 
was  not  a  consolidation,  but  was  a  suc- 
cession. 

Where  associates  who  hold  property.) 
which  is  subject  to  a  lien  or  under  a' 
conditional  sale  combine  to  create  a  cor- 
poration to  hold  the  property  and  to 
which  they  transfer  it,  such  associates 
being  the  only  persons  having  any  sub- 
stantial interest  in  the  corporation,  the 
corporation  cannot  be  considered  as  a 
bona  fide  purchaser  and,  as  such,  en- 
titled to  allege  that  the  sale  contract, 
not  having  been  recorded,  was  inopera- 
tive as  to  it.  York  Mfg.  Co.  v.  Brews- 
ter (1909)  98  C.  C.  A.  348,  174  Fed. 
566. 

A  new  corporation  will  be  consid- 
«red  as  but  a  mere  continuation  of  the 
old  where  it  continues  to  occupy  the 
.same  premises  and  conduct  the  same 
business,  and  the  old  names  are  pub- 
licly displayed  at  the  original  place  of 


business.  Strahm  v.  Fraser  (1916) 
32  Cal.  App.  447,  163  Pac.  680. 

Evidence  which  shows  the  identity 
of  name  of  the  second  corporation 
with  the  first,  that  the  second  had  the 
same  president  as  the  first,  that  it  car- 
ried on  business  of  the  same  character 
as  the  first,  and,  by  agreement  of  the 
stockholders,  took  the  goods,  accounts, 
etc.,  and  assumed  the  debts  of  a  branch 
of  the  first  from  a  certain  day,  and 
that  the  charter  of  the  second  recited 
that  it  was  "formed  for  the  purpose 
of  continuing  and  taking  over  one  of 
the  same  name,"  is  sufilcient  to  war- 
rant a  finding  that  the  second  was  a 
successor  of  the  first.  Quinlan  v.  Al- 
mini  Co.  (1915)  191  IlL  App.  568; 
Luce  Furniture  Co.  v.  Almini  Co. 
(1915)  192  IlL  App.  386. 

In  Crozier  v.  Menzies  Shoe  Co. 
(1918)  103  Kan.  565,  175  Pac.  376, 
where  the  principal  stockholders  of  the 
debtor  corporation,  and  another  com- 
pany, and  the  debtor  company,  and 
the  president  of  the  latter  individually, 
all  agreed  that  a  new  company  should 
be  organized,  that  it  should  assume  the 
debtor  company's  corporate  name,  and 
that  the  president  of  the  debtor  com- 
pany should  be  the  president  of  the 
new  company,  the  parties  also  agreeing 
as  to  the  amount  of  the  capital  stock 
of  the  new  company,  and  as  to  its  dis- 
position, and  agreeing  that  the  old 
company  should  cease  to  do  business, 
and  the  assets  should  be  apportioned 
in  part  to  the  new  company  and  in  part 
to  the  outside  corporation,  it  was  held 
that  as  the  new  corporation  had  not 
procured  the  assets  of  the  old  as  a 
wholly  independent  purchaser,  it  was 
answerable  for  the  liabilities  of  the  old 
company. 

The  division  of  a  railroad  company 
into  two  divisions  under  distinct  and 
separate  management  will  not  effect 
the  right  of  prior  existing  creditors. 
Cumberland  &  O.  R.  Co.  v.  Harrison 
(1880)  1  Ky.  L.  Rep.  411. 

IV.  LiabtUty  under  statutory  or  eonsU- 
tutional  provisions. 

a.  Generally. 
A  statute  authorizing  a  consolida- 
tion, and  declaring  that  the  consoli- 
dated company  shall  be  subject  to  the 
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liabilities  of  the  conatitaent  companies, 
does  not  operate  to  impose  such  liabil- 
ity unless  it  is  shown  that  the  consoli- 
dation took  place.  Southgate  v.  At- 
lantic &  P.  B.  Co.  (1876)  61  Mo.  89. 
Under  a  statute  providintr  that  "in 
every  case  of  purchase  by  one  corpora- 
tion of  the  entire  property,  riffhts  and 
franchises  of  another  .  .  .  the  cor- 
poration purchasingr  shall  have,  hold, 
possess,  exercise  and  enjoy  all  the  lo- 
cations, powers,  privileges,  rights, 
franchises,  property  and  assets  which, 
at  the  time  of  such  purchase,  shall  be 
had,  held,  possessed  or  enjoyed  by  the 
corporation  or  corporations  selling,  or 
either  or  any  of  them,  and  shall  be 
subject  to  all  the  duties,  restrictions, 
and  liabilities  to  which  tiiey  or  either 
or  any  of  them  shall  be  subject,"  a 
corporation  which  acquires  all  the  capi- 
tal stock  of  another,  and  takes  posses- 
sion of  its  assets,  is  liable  for  a  claim 
against  it,  although  the  statutory  re- 
quirements for  a  consolidation  of  the 
two  have  not  been  complied  with. 
Whiting  V.  Maiden  &  M.  R.  Co.  (1909) 
202  Mass.  298,  132  Am.  St  Rep.  493, 

88  N.  E.  907. 

A  statute  permitting  the  consolida- 
tion of  corporations,  and  providing 
that  consolidated  corporations  shall  be 
entitled  to  all  the  property  and  rights 
of  each  of  the  united  corporations,  and 
shall  be  liable  to  the  debts  and  obliga- 
tions of  each  of  them,  and  that  suits 
pending  for  or  against  either  of  the 
original  corporations  at  the  time  of  the 
consolidation  shall  not  abate,  but  shall 
proceed  in  the  name  of  the  consolidated 
corporation,  is  effective  to  preserve 
such  liability  through  successive  con- 
solidations. Birmingham  R.  Light  & 
P.  Co.  V.  Enslen  (1905)  144  Ala.  343, 

89  So.  74. 

Georgia  Civil  Code,  S  1863,  which 
provides  that  "all  corporations  .  .  . 
operating  the  franchise  of  a  corpora- 
tion chartered  by  this  state,  are  sub- 
ject to  its  burdens,  and  can  be  sued 
when  and  where  and  for  like  causes 
[for]  action  for  which  suits  could  have 
been  maintained  against  such  other 
corporation,  were  it  in  possession  of 
the  franchise  so  acquired  or  usurped," 
does  not  render  a  corporation  purchas- 
ing  the   line   of   railway   of   another 


corporation  liable  either  upon  the  con- 
tracts or  for  the  torts  of  its  predeces- 
sor in  title,  in  the  absence  of  an  agree- 
ment to  be  so  liable.  Seaboard  Air 
Line  B.  Co.  v.  Leader  (1902)  116  Ga. 
702,  42  S.  E.  88. 

Section  16  of  article  11,  of  the  Idaho 
(Constitution,  which  provides  that  "the 
legislature  shall  not  pass  any  law  per- 
mitting the  leasing  or  alienation  of 
any  franchise,  so  as  to  release  or  re- 
lieve the  franchise  or  property  held 
thereunder  from  any  of  the  liabilities 
of  the  lessor  or  grantor  or  lessee  or 
grantee,  contracted  or  incurred  in  the 
operation,  use,  or  enjoyment  of  such 
franchise,  or  any  of  its  privileges," 
operates  to  make  such  pre-existing  lia- 
bilities preferred  claims  against  the 
franchise  and  property  transferred, 
and  to  declare  them  prior  and  superior 
to  any  subsequent  bonds,  mortgages,  or 
encumbrances  placed  thereon  by  the 
purchaser  or  transferee  of  such  fran- 
chise and  property.  Seymour  v.  Boise 
B.  Co.  (1913)  24  Idaho,  7,  132  Pac. 
427. 

In  Berry  v.  Kansas  City,  Ft.  S.  &  M. 
B.  Co.  (1894)  52  Kan.  774,  89  Am.  St 
Bep.  381,  36  Pac.  724,  it  was  held  that 
a  statute  authorizing  the  consolidation 
of  any  two  or  more  railroad  companies 
"with  all  the  rights,  powers,  privileges 
and  immunities,  and  subject  to  all  the 
obligations  and  liabilities  to  the  state 
which  belonged  to  or  rested  upon  ei- 
ther of  the  companies  making  such 
consolidation,"  might  be  construed  as 
compelling  tiie  consolidated  or  new 
company  to  pay  all  claims,  debts,  or 
other  pecuniary  demands  of  each  of 
the  original  companies,  the  court  say- 
ing: "All  of  the  authorities  seem  to 
agree  that  'unless  the  statute  or  arti- 
cles of  consolidation  make  express  pro- 
vision therefor,  the  new  corporation 
assumes  all  the  liabilities  of  the  old 
ones,  at  least  in  equity,  to  the  extent  of 
the  property  received  by  it  from  the 
old  corporation.'  3  Wood,  Railway  Law, 
§  486;  Brum  v.  Merchants'  Mut  Ins. 
Co.  16  Fed.  140;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Ham  (1885)  114  U.  S.  587,  29 
L.  ed.  235,  5  Sup.  Ct.  Rep.  1081).  The 
foundation  of  the  liability  of  a  consoli- 
dated corporation  may  rest  on  a  statote 
or  on  an  agreement,  either  expressed 
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or  implied.  If  the  statate  does  not 
provide-  that  the  new  company  shall  as- 
sume the  debts  and  liabilities  of  the 
constituent  companies,  and  there  is  no 
express  ajrreement  respecting  the  same, 
the  debts  of  the  original  companies 
follow  as  an  incident  of  the  consolida- 
tion, and  become  by  implication  the 
obligations  of  the  new  corporation." 
The  court  further  supported  this  con- 
struction by  reference  to  the  fact  that 
it  has  been  held  that,  upon  the  consoli- 
dation of  a  railroad  company,  it  ceases 
to  exist  as  a  corporation,  and  that  an 
action  brought  by  or  against  it  before 
such  consolidation  cannot  thereafter  be 
prosecuted  by  or  against  it  in  its  origi- 
nal name,  so  that  if  the  consolidated 
company  should  not  be  held  answer- 
able to  creditors  and  others  for  the 
debts  and  obligations  of  the  old  com- 
pany there  would  be  no  corporation  in 
existence  against  which  an  action  could 
be  maintained. 

See  also,  to  the  same  effect,  Hut- 
chinson &  S.  R.  Co.  V.  Fair  (1897)  58 
Kan.  818,  48  Pac.  591. 

The  provisions  of  a  statute  authoriz- 
ing the  consolidation  of  corporations, 
that  when  the  several  companies  shall, 
in  conformity  to  its  requirements,  have 
become  one,  "all  the  franchises,  prop- 
erty, powers  and  privileges  now  en- 
joyed by,  and  all  the  restrictions,  lia- 
bilities, and  obligations  imposed  upon, 
said  two  corporations  by  virtue  of  their 
respective  charters,  shall  appertain  to 
such  united  corporation,  in  the  same 
manner  as  if  contained  or  acquired  un- 
der an  original  charter,"  do  not  require 
the  assumption  of  liabilities  incurred 
by  the  former  companies  by  the  con- 
tracting of  debts,  or  arising  out  of  acts 
done  in  the  prosecution  of  their  busi- 
ness. Shaw  V.  Norfolk  County  R.  Co. 
(1860)  16  Gray  (Mass.)  407. 

In  New  Bedford  R.  Co.  v.  Old 
Colony  R.  Co.  (1876)  120  Mass.  897, 
it  was  held  that  a  statute  authorizing 
one  railroad  company  to  purchase  and 
the  otiier  to  convey  "its  franchises  and 
property  and  all  the  rights,  easements, 
privileges  and  powers  granted  to  it," 
and  declaring  that,  upon  such  convey- 
ance, the  purchasing  corporation  shall 
"have  and  enjoy  all  the  rights,  powers, 
privileges,  easements,  franchises  and 


property  of  said  [vendor  corporation] 
and  be  subject  to  all  the  duties,  lia- 
bilities, obligations,  and  restrictions  to 
which  said  last-named  corporation  may 
be  subject,"  was  not  to  be  construed 
merely  as  imposing  upon  the  purchas- 
ing corporation  those  obligations  which 
the  selling  corporation  owed  the  pub- 
lic under  its  charter  and  the  laws  of 
the  state,  but  to  subject  it  to  the  lia- 
bilities of  the  selling  corporation. 

A  statute  which  provides  that  if  the 
capital  stock  of  any  corporation  shall 
be  withdrawn  and  refunded  to  the 
stockholders  before  payment  of  all  the 
debts  of  the  corporation  for  which  such 
stock  would  have  been  liable,  the  stock- 
holders of  such  corporation  shall  be 
jointly  and  severally  liable  to  any 
creditors  of  such  corporation,  and  to 
the  amount  of  the  sum  refunded,  does 
not  impose  any  liability  upon  a  corpo- 
ration which,  owning  nearly  all  of  the 
stock  of  another  company,  purchases 
its  property  and  franchises,  where 
nothing  appears  beyond  the  mere  fact 
of  the  sale.  Chase  v.  Michigan  Teleph. 
Co,  (1899)  121  Mich.  631,  180  N.  W. 
717. 

Under  a  statute  authorizing  a  rail- 
road company  to  purchase  the  property 
of  another  company  subject  to  all  de- 
mands, claims,  and  rights  of  action 
against  said  company,  the  purchasing 
company  takes  such  property  subject 
to  the  obligations  imposed.  Plainview 
V.  Winona  &  St.  P.  R.  Co.  (1887) 
36  Minn.  506,  82  N.  W.  745. 

Where  a  statute  providing  for  the 
consolidation  of  railroad  companies  de- 
clares that  the  effect  of  such  consoli- 
dation is  to  impose  upon  the  consoli- 
dated company  all  the  obligations  and 
liabilities  which  belong  to  or  rest  upon 
either  of  the  companies  making  the 
consolidation,  the  effect  of  a  consolida- 
tion, so  far  as  regards  any  right  of 
action  that  existed  against  either  of 
the  corporations  prior  to  their  being  so 
united,  is  not  more  than  a  change  of 
names.  Kinion  v.  Kansas  Ci^,  Ft.  S. 
&  M.  R.  Co.  (1890)  39  Mo.  App.  574; 
Earn  v.  Illinois  S.  R.  Co.  (1905)  114 
Mo.  App.  162,  89  S.  W.  346  (obiter); 
Wright  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  (1910)  141  Mo.  App.  618,  126  S. 
W.  617. 
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Where  the  statute  authorizing  a  con- 
solidation declares  that  the  consoli- 
dated company  shall  have  all  the  pow- 
ers, rights,  and  privileges  of  the  origi- 
nal company,  and  be  subject  to  the 
same  rules,  conditions,  and  liabilities, 
the  fact  of  consolidation  thereunder 
implies,  as  between  the  companies,  the 
assent  to  transfer  and  acceptance  of 
the  rights  and  liabilities  as  declared 
by  the  act,  and  therefore  the  consolida- 
tion by  virtue  of  such  provision  has 
the  effect  to  subject  the  consolidated 
company  to  liability  of  a  claim  against 
a  constituent  company.  Miller  v.  Lan- 
caster (1868)  5  Coldw.  (Tenn.)  514. 

The  word  "franchise,"  as  used  in  the 
provision  of  the  Utah  Constitution  that 
"no  corporation  shall  lease  or  alienate 
any  franchise  so  as  to  relieve  the  fran- 
chise or  property  held  thereunder  from 
the  liabilities  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  in- 
curred in  operation,  use  or  enjoyment 
of  such  franchise,  or  any  of  its  privi- 
leges," includes  all  franchises,  both 
primary  and  secondary,  and  is  distin- 
guished from  the  corporeal  property 
of  the  corporation.  So  construed,  such 
constitutional  provision  restricts  the 
alienation  of  the  franchises  held  by  a 
public  utility  company,  which  were 
granted  by  the  municipality  to  occupy 
and  use  the  streets  and  public  places, 
80  as  to  relieve  such  franchises  or  any 
property  necessarily  held  and  used  in 
the  operation,  use,  or  enjoyment  of 
the  rights  and  privileges  conferred  by 
such  franchises,  and  which  property 
was  necessary  to  successfully  operate, 
use,  or  enjoy  such  rights  or  privileges, 
from  the  class  of  liabilities  referred  to 
in  the  Constitution.  Cooper  v.  Utah 
Light  &  R.  Co.  (1909)  35  Utah,  570, 
136  Am.  St.  Rep.  1075,  102  Pac.  202. 

A  statute  giving  to  a  company 
formed  by  the  purchasers  of  a  railroad 
upon  foreclosure  all  the  rights  and 
powers  of  the  old  company  does  not  so 
identify  the  new  company  with  the  old 
as  to  render  the  former  liable  for  the 
latter's  debts.  Vilas  v.  Milwaukee  & 
P.  du  Ch.  R.  Co.  (1868)  17  Wis.  498. 

See  also,  to  the  same  effect.  Smith 
V.  Chicago  &  N.  W.  R.  Co.  (1864)  18 
Wis.  17. 

In  Keeler  v.  Atchison,  T.  &  8.  F.  R. 


Co.  (1899)  34  C.  C.  A.  523,  92  Fed. 
545,  it  was  held  that  a  Kansas' statute 
permitting  the  organization  of  a  new 
corporation  by  the  purchasers  of  the 
property  and  franchises  of  a  railroad 
company  upon  foreclosure,  in  provid- 
ing that  "such  organization  shall  in  no 
wise  affect  any  liability  against  the  old 
corporation  existing  at  the  time  of  the 
organization  of  such  new  company," 
does  not  have  the  effect  to  impose  the 
liabilities  of  the  old  corporation  on  the 
new  company,  since  a  law  of  that  char- 
acter would  render  foreclosure  proceed- 
ings wholly  meaningless  and  futile; 
but  was  probably  inserted  to  avoid  a 
possible  inference  that  the  organization 
of  a  new  corporation  in  the  mode  pro- 
vided by  the  act  worked  a  dissolution 
of  the  old  corporation,  and  thereby  ex- 
tinguished its  debt. 

b.  Character  of  claim. 
1.  Breach  of  contract. 
An  Ohio  statute  providing  that  "any 
company  may  .  .  .  purchase  any 
part  or  all  of  a  railroad  constructed 
or  in  course  of  construction  .  .  , 
and  after  such  purchase  the  purchas- 
ing company  shall  be  vested  of  all  the 
rights  and  powers  in  respect  to  the 
location,  construction,  completion  and 
operation  of  such  railroad,  .  .  . 
including  the  power  to  acquire  and 
appropriate  property  therefor  and 
shall  be  subject  to  all  the  duties,  obli- 
gations and  restrictions  of  said  com- 
pany," does  not  operate  to  impose  upon 
the  purchasing  company  any  liability 
for  a  breach  of  contract  on  the  part 
of  the  seller.  Rice  v.  Norfolk  &  W.  R. 
Co.  (1907)  82  C.  C.  A.  447,  153  Fed, 
497. 

S.  Judgment  recovered  siubaeqwenUy  to 
consolidation. 

A  judgment  recovered  against  a 
company  subsequently  to  its  consoli- 
dation with  another,  in  an  action  pend- 
ing at  the  time  of  such  consolidation, 
must  be  regarded  as  a  liability  for 
which"  the  consolidated  company  is 
answerable,  under  a  statute  providing 
that,  in  case  of  consolidation  of  any 
corporation  virith  another,  "such  con- 
solidated company  shall  be  liable  for 
all  debts  or  liabilities  of  eAch  company 
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included  in  such  consolidated  com- 
pany, existing  or  accrued  prior  to  such 
consolidation,"  where  a  statute  also 
provides  that  the  consolidation  "shall 
not  affect  the  suits  pending,"  "nor 
causes  of  action,  nor  the  rights  of 
persons  in  any  particular,"  and  that 
suits  previously  brought  shall  not 
abate.  Chicago,  S.  F,  &  C.  R.  Co.  v. 
Ashling  (1895)  160  111.  373,  43  N.  E. 
373;  Chicago  &  J.  Electric  R,  Co.  v. 
Ferguson  (1903)  106  111.  App.  356. 

8.  Debt  secured  by  mortgage. 

The  exception  of  mortgages  in  a 
statute  authorizing  the  consolidation 
of  corporations,  and  declaring  that 
the  rights  of  all  creditors  of  and  all 
liens  upon  the  property  of  the  constit- 
uent corporations  shall  be  preserved 
unimpaired,  "and  all  debts  and  liabili- 
ties incurred  by  either  of  said  corpora- 
tions, except  mortgages,  shall  thence- 
forth attach  to  such  new  corporation 
and  be  enforced  against  it  and  its 
property  tO  the  same  extent  as  if  said 
debts  or  liabilities  had  been  incurred 
or  contracted  by  it,"  does  not  exoner- 
ate the  consolidated  company  from  lia- 
bility for  a  debt  secured  by  a  mort- 
gage, but  such  exception  simply 
operates  to  confine  the  property  lien 
created  thereby  to  the  property 
theretofore  held  by  the  consoli- 
dating company.  Polhemus  v.  Fitch- 
burg  R.  Co.  (1890)  123  N.  Y.  502, 
26  N.  E.  31.  The  reasoning  of  the 
court  in  this  case  is  as  follows:  "The 
argument  is,  in  effect,  that  by  the  ex- 
cepting of  mortgages  from  the  liabili- 
ties which  are  made  to  attach  to  the 
new  corporation,  the  bonds  them- 
selves, to  which  the  mortgage  was  a 
collateral  security,  are  also  excepted. 
This  seems  to  be  somewhat  startling 
as  a  proposition,  whether  we  view  it 
in  the  light  which  a  usual  and  correct 
use  of  the  English  language  affords, 
or  whether  we  view  it  in  connection 
with  the  legal  fact  that,  by  the  con- 
solidation, a  transfer  of  the  proper- 
ties and  franchises  of  the  debtor  is 
effected  and  its  earning  capacity  an- 
nulled. The  statute  under  which  the 
defendant  is  organized  was  passed  to 
authorize  the  consolidation  of  com- 
panies owning  continuous  or  connected 


lines  of  road.  Naturally,  it  has  refer- 
ence to  solvent,  or  going,  concerns, 
and  the  force  of  its  authority  is  in  the 
direction  of  empowering  corporations 
to  do  what  otherwise  they  could  not 
do.  Its  evident  object  is  to  enable 
corporations  so  situated  to  unite  their 
business  means  and  facilities  when  it 
seems  to  their  mutual  advantage. 
For  this'  statute,  which  we  may  pre- 
sume to  have  been  enacted  with  a 
public  and  liberal  end  in  view,  to  be 
construed,  nevertheless,  in  such  wise 
as  to  legalize  the  impairment  of 
promises  made  to  creditors,  we  should 
find  language  so  unmistakable  and 
words  so  explicit  as  to  make  such  a 
legislative  intent  patent.  The  natural 
idea  of  such  a  statute,  I  take  it,  is  that 
the  new  corporation,  which  springs 
from  the  two  consolidating  corpora- 
tions, represents  each  one,  as  well  in 
its  duties  or  obligations  assumed  to 
others,  as  in  its  rights  to  enforce  per- 
formance by  others  of  their  obliga- 
tions. The  idea  of  a  transfer  of 
properties  and  franchises  involves,  as 
the  correlative  idea,  an  assumption  of 
those  duties  and  obligations  which 
were  predicated  upon  the  possession 
and  operation  of  such  properties  and 
franchises,  and  which  gave  strength 
and  inducement  to  corporate  promises. 
And  this  idea  is,  in  my  opinion,  what 
underlies  the  legislative  act,  and  not 
the  one  which  the  appellant  seeks  to 
inject  into  it,  and  which  so  strongly 
shocks  the  moral  sense.  The  legisla- 
ture, after  having  vested  in  the  new 
corporation  all  the  rights,  franchises, 
properties,  and  claims  of  each  party  to 
the  consolidation  agreement,  proceeds, 
in  this  fifth  section,  to  define  the 
position  of  the  creditors  of  each.  It 
preserves  their  rights  and  their  liens 
acquired  against  or  upon,  the  property 
of  the  corporation,  and  each  corpora- 
tion is  continued  in  existence  solely 
for  that  purpose.  It  provides  that  'all 
debts  and  liabilities  incurred  by  either 
corporation  except  mortgages  shall 
thenceforth  attach  to  such  new  cor- 
poration and  be  enforced  against  it 
and  its  property  to  the  same  extent  as 
if  said  debts  or  liabilities  had  been 
incurred  or  contracted  by  it.'  Omit 
the  words  'except  mortgages'^  and  the 
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new  corporation  would  fill  the  precise 
position  towards  creditors  which  each 
corporation  had  filled.  What  does 
their  insertion  accomplish?  They 
are  ill  calculated  to  express  anything 
in  the  legal  sense,  for  mortgages 
mean  the  instruments  which  charge 
property  with  the  liability  to  make  good 
the  debt  its  owner  has  contracted. 
They  may  be  said  to  describe  a 
property  liability,  but  never  to  describe 
the  principal  debt  or  promise,  which 
is  evidenced  by  the  promissory  note, 
or  bond  of  the  property  owner.  They 
are  collateral,  or  incident  to  the  debt 
itself,  and  where  made,  as  here,  to 
secure  the  payment  of  bonds,  they 
cannot  properly  be  termed  the  debt  or 
liability  of  the  obligor,  but  only  the 
liability  charged  upon  his  property. 
The  argument  for  the  appellant  is 
that  we  must  supply  the  sense  which 
is  wanting  in  the  words,  and  should 
read  the  clause  as  excepting  mortgage 
debts,  and  that  such  a  reading  would 
exempt  the  new  corporation  from  any 
liability  upon  the  bonds  of  either 
corporation.  I  think  several  consid- 
erations militate  against  this  course 
of  reasoning.  In  the  first  place,  it  is 
a  rule  in  the  interpretation  of  statutes 
that  where  a  sense  is  to  be  supplied 
to  inaccurate  or  incomplete  words  in 
an  enactment,  that  sense  which  works 
an  injustice  should  be  avoided.  In 
the  next  place,  to  except  mortgage 
debts  from  the  debts  and  liabilities 
which  are  assumed  by  the  new  cor- 
poration does  not  operate  to  except 
the  corporate  liability  upon  the  bonds, 
unless  we  are  willing  to  adopt  a  vulgar 
or  careless  and  inexact  use  of  lan- 
guage. In  construing  language  so 
fraught  with  important  consequences 
to  the  rights  of  persons,  we  ought  to 
give  to  the  words  their  precise  and 
natural  sense,  and  not  force  from 
them  a  meaning  which  strains  con- 
struction and  works  a  wrong.  If  the 
legislature  had  meant  to  except  the 
personal  debts  or  obligations,  that  is, 
the  bonds  themselves,  it  is  altogether 
a  more  natural  supposition  that  it 
would  have  used  language  importing 
that  much.  It  would  have  said  'except 
bonds  and  mortgages.'  To  refer  to 
popular  expressions,  we  all  know  that. 


in  speaking  of  the  liabilities  of  rail- 
road companies,  men  mention  their 
'bonded  debt,'  and  speak  of  the  lionds 
outstanding,'  and  they  inquire  as  to 
the  extent  of  the  company's  earnings 
beyond  an  amount  sufScient  to  meet 
the  interest  on  its  bonds.  But  it  is  pos- 
sible for  us  to  attach  a  sense  to  the 
words  'except  mortgages,'  which  is 
more  natural,  and  avoids  our  sanction- 
ing the  impairment  of  a  corporate 
obligation.  The  word  ^mortgage,' 
taken  in  its  literal  sense,  and  as  it 
would  be  employed  by  persons  dealing 
with  legal  rights,  or  in  affecting  legal 
conditions,  means  the  liability  im- 
pressed by  the  company  upon  the 
property  then  owned  or  thereafter  to 
be  acquired;  and  to  except  mortgages 
means  to  confine  the  property  lien 
created  by  a  mortgage  to  the  property 
theretofore  held  by  the  consolidating 
company.  Railroad  mortgages  are 
known  to  contain  clauses  for  extend- 
ing their  lien  to  future  acquisitions 
of  property  or  extensions  o|  road,  and 
by  their  exception,  in  the  clause  under 
consideration,  such  a  consequence 
would  be  prevented.  We  need  not 
consider  the  legal  probability  of  such 
a  result  in  this  case ;  although  we  have 
been  referred  to  a  decree  of  the 
Federal  court  for  the  northern  district 
of  Ohio,  in  Farmers'  Loan  &  T.  Co.  v. 
Toledo,  etc.,  R.  R.  Co.,  extending  a 
mortgage  lien  to  property  acquired 
after  consolidation  by  the  new  com- 
pany. We  need  only  see  a  reason  for 
the  legislature's  inserting  the  excep- 
tion. If  we  read  the  words  simply 
and  naturally,  they  merely  emphasize 
the  understanding  that  all  liens  re- 
main as  they  were  before  consolida- 
tion, neither  impaired  nor  extended. 
Questions  and  complications  which 
might  be  raised  by  the  ingenuity  of 
nxinds,  as  to  the  status  of  the  mort- 
gages of  consolidating  companies,  are 
set  at  rest.  It  may  be  surplusage; 
but  that  criticism  is  not  infrequently 
invited  by  legislation.  Except  for 
these  words,  it  is  conceded  that  the 
consolidated  comiiany  is  liable  upon 
the  bonds  of  the  consolidating  com- 
panies ;  and  because  of  their  inser- 
tion it  is  insisted  that  the  bondholders 
are  remediless  to  enforce  performance 
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of  their  debtor's  obligation,  other  than 
by  a  foreclosure  of  the  mortgage. 
That  would  be  a  most  inequitable  and 
harsh  rule.  It  discriminates  against 
the  bondholder.  The  act  professes  to 
save  the  rights  of  all  creditors,  and 
yet,  only  the  general  or  unsecured 
creditors  can  hold  the  new  company 
upon  the  liabilities  of  the  consolida- 
ting company.  The  consolidating 
companies  are  solvent,  and  they  are 
divested  of  their  property  and  earning 
capacities  in  favor  of  the  new  com- 
pany, which  thus  is  enabled,  by  opera- 
tion and  use  of  the  acquired  property, 
to  appropriate  its  earnings.  If  it 
refuses  to  discharge  the  full  obliga- 
tion incurred  by  a  consolidating  com- 
pany in  its  bonds,  we  are  asked  to  hold 
that  the  bondholder  is  at  its  mercy, 
and  bound  to  accept  what  it  is  willing 
to  pay  him,  or  to  foreclose  his  mort- 
gage. Manifestly,  as  in  this  case, 
that  is  a  process  for  forcing  the  bond- 
holder out  of  his  contract,  which 
should  not  meet  with  the  favor  of 
courts  of  equity.  If,  here,  the  defend- 
ant can  compel  the  plaintiff,  and  those 
similarly  situated,  to  accept  payment 
of  the  principal  and  interest  of  their 
bonds,  it  would  be  in  a  position  to 
effect  a  new  loan  at  a  less  interest 
rate,  which  means  a  very  great  saving 
and  a  consequent  benefit  to  the  stock- 
holders. Shall  we  ascribe  to  the  legis- 
lature a  purpose  to  benefit  stock- 
holders at  the  expense  of  bond- 
holders; practically,  to  give  an  ad- 
vantage to  the  debtor  over  his  credi- 
tor? The  inequity,  and,  as  well,  the 
iniquity,  of  the  thing,  seem  most 
apparent.  Except  in  bankruptcy 
courts,  the  secured  creditor  is  never 
obliged  to  resort  to  his  security  in  the 
first  order,  or  to  surrender  it  if  he 
wishes  to  come  in  and  claim  with  other 
creditors.  The  rule  in  equity  imposes 
no  such  obligation  in  cases  of  solvency 
or  of  insolvency;  and  yet  here,  in  a 
case  of  the  transfer  of  its  franchises, 
properties,  and  choses  in  action  by  a 
solvent  corporation  to  another,  for  the 
purpose  of  operation  and  use  con- 
jointly with  those  of  another  corpora- 
tion, under  the  authority  of  a  statute 
which  purports  to  preserve  the  rights 
of  all  creditors,  and  to  give  them  a 


claim  upon  the  new  corporation,  it  is 
insisted  that  the  creditor  who  holds 
a  bond  has  no  rights  against  the  new 
corporation  at  all;  that  that  obligation 
is  practically  extinguished.  The 
ability  of  the  old  corporation  to  earn  . 
money  by  operation  of  its  chartered 
franchises  is  taken  away,  for  it  is 
devested  of  its  properties,  and,  there- 
by, the  remedy  by  action  and  judgment 
for  the  interest,  where  payment  has 
been  refused  to  be  made  by  the  com- 
pany, is  rendered  futile.  I  think  the 
legislatui-e  never  intended  such  a 
condition  of  affairs  to  result  from  con- 
solidation under  the  statute,  and  that 
it  is  doing  violence  to  language  and  to 
the  rules  for  the  construction  of 
statutes  to  imply  such  an  intention. 
The  true  theory  of  this  act  is  that  each 
consolidating  company  survives  in  the 
consolidated  compaiiy,  and  that  it 
represents  each  company  in  its  claims 
and  its  obligations;  but  as  to  the 
mortgage  liabilities,  the  properties 
acquired  remain  affected  only  as  they 
were  affected  before  the  consolidation. 
Whatever  the  liability  created  by  the 
mortgage  instrument,  it  shall  not  be 
deemed  to  be  extended  or  to  affect  the 
new  company  otherwise  than  might 
result  from  a  foreclosure." 

The  foregoing  case  in  effect  over- 
rules a  decision  to  the  contrary  in 
Janes  v.  Fitchburg  R.  Co.  (1888)  50 
Hun,  310,  3  N.  Y.  Supp.  165. 

4,  Taxes. 

Under  a  statute  providing  that  "the 
rights  of  all  creditors  of,  and  of  all 
liens  upon,  the  property  of  the  cor- 
porations, parties  to  the  agreement  and 
the  act,  shall  be  preserved  unim- 
paired, and  the  respective  corpora- 
tions shall  be  deemed  to  continue  in 
existence  to  preserve  the  same,  and  all 
debts  and  liabilities  incurred  by 
either  of  the  corporations,  except 
mortgages,  shall  thenceforth  attach 
to  such  new  corporation,  and  be  en- 
forced against  it  and  its  property  to 
the  same  extent  as  if  such  debts  or 
liabilities  had  been  incurred  or  con- 
tracted by  such  new  company,"  the 
consolidated  company  is  liable  for  a 
tax  levied  before  consolidation  upon 
one    of   the    constituent    companies. 
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Bailey  v.  New  York  C.  &  H.  R.  R,  Co. 
(1875)  22  Wall.  (U.  S.)  604,  22  L.  ed. 
840. 

ff.  Tort». 

Where  it  is  provided  by  statute  that 
all  the  debts,  liabilities,  and  duties  of 
each  and  all  of  the  consolidated  cor- 
porations shall  attach  to  the  consoli- 
dated company,  and  be  enforced  to  the 
same  extent  and  in  the  same  manner 
as  if  such  debts,  liabilities,  and  duties 
had  been  originally  incurred  by  it,  the 
consolidated  company  is  responsible 
for  the  torts  of  a  constituent  company. 
Zealy  v.  Birmingham  R.  &  Electric 
Co,  (1892)  99  Ala.  579,  13  So.  118. 

A  statute  which  casts  upon  the 
absorbing  company  all  the  contracts 
of  the  company  absorbed  may  be 
sufficient  to  impose  upon  it  a  liability 
for  torts  as  well,  where  it  is  probable 
that  the  word  "contracts"  was  not 
used  in  the  act  in  a  strict  sense,  but 
in  a  loose  and  comprehensive  signifi- 
cation as  meaning  "liabilities,"  with- 
out respect  to  the  means  by  which  they 
arose.  Coggin  v.  Central  R.  Co. 
(1879)  62  Ga.  685,  85  Am.  Rep.  182. 

In  Stewart  v.  Waterboro  &  W.  R. 
Co.  (1902)  64  S.  C.  92,  41  S.  E.  827, 
it  was  held  that  one  having  a  claim 
for  damages  against  a  constituent 
company,  arising  out  of  a  tort,  was  a 
"creditor''  within  the  meaning  of  the 
provisions  of  a  statute  that,  in  case  of 
consolidation,  "all  rights  of  creditors 
and  all  liens  upon  the  property  of 
said  corporation  shall  be  preserved 
unimpaired;  and  the  respective  cor- 
porations may  be  deemed  to  continue 
in  existence  to  preserve  the  same ;  and 
all  debts  and  liabilities  and  duties  of 
either  of  said  companies  shall  hence- 
forth attach  to  said  new  corporation, 
and  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  liabilities,  and 
duties  had  been  incurred  or  contracted 
by  it." 

Under  such  statute  the  consolidated 
corporation  as  well  as  the  constituent 
corporation  is  liable  for  debts  existing 
against  the  constituent  corporation 
at  the  time  of  consolidation.  Pickett 
V.  Southern  R.  Co.  (1904)  69  S.  C.  445, 
48  S.  E.  466. 

In  International  &  G.  N.  R.  Co.  v. 


Edmundson  (1916)  —  Tex.  Civ.  App. 
— ,  185  S.  W.  402,  it  was  held  that  the 
injury  sustained  by  an  express  mes- 
senger and  baggageman  by  reason  of 
an  allegation  of  misconduct  made 
against  him«  in  consequence  of  which 
he  lost  his  position,  was  a  "personal 
injury  sustained  in  the  operation  of 
the  road,"  within  the  meaning  of  a 
statute  which  provided  that  the  pur- 
chaser of  the  railroad  should  be 
subject  to  liability  for  such  injuries. 

Under  a  statute  providing  for  the 
consolidation  of  railroad  companies, 
and  making  the  new  company  subject 
to  all  "debts,  liabilities  and  duties"  as 
if  "originally  incurred  by  it,"  the 
consolidated  company  is  liable  to  the 
same  extent  as  its  predecessor  for  a 
personal  injury  sustained  by  an  em- 
ployee. Batterson  v.  Chicago  &  G.  T. 
R.  Co.  (1884)  53  Mich.  125,  18  N.  W. 
584. 

The  word  "indebtedness,"  as  used  in 
a  statute  providing  that  the  purchaser 
of  any  railroad  shall  be  subject  to  any 
and  all  liens,  encumbrances,  or  in- 
debtedness against  the  railroad  com- 
pany, includes  a  cause  of  action 
existing  against  the  railroad  company 
in  favor  of  an  injured  employee. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Lund- 
strom  (1884)  16  Neb.  254,  49  Am.  Rep. 
718,  20  N.  W.  198. 

A  statute  which,  in  case  of  consoli- 
dation, imposes  upon  the  new  company 
"all  debts,  liabilities  and  duties"  of 
any  company  entering  the  consolida- 
tion, and  provides  that  they  shall  be 
enforced  against  the  new  company  "to 
the  same  extent  as  if  said  debts,  lia- 
bilities and  duties  had  been  incurred 
or  contracted  by  it,"  the  consolidated 
company  is  liable  for  a  nuisance 
created  by  one  of  its  constituent  com- 
panies without  demand  for  removal 
and  a  refuisal.  Jones  v.  Seaboard  Air 
Line  R.  Co.  (1903)  67  S.  C.  181,  45  S. 
E.  188. 

o.  Lidbmty  on  obligations  of  predecessor 
aa  affected  by  their  renewal. 

The  statutory  liability  of  a  consoli- 
dated corporation  for  the  debts  of  a 
constituent  company  is  not  discharged 
by  the  taking  by  the  creditor  of  notes 
of  the  consolidated  company  in  renew- 
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si  of  notes  of  a.consolidating  company, 

where  it  is  shown  that  the  intention 
of  the  parties  was  not  that  the  taking 
of  the  new  notes  would  have  the  effect 
of  payment,  but  that  it  was  to  operate 
simply  to  extend  the  time  of  payment 
of  the  obligation,  and  to  evidence  its 
continued  existence.  Re  Utica  Nat. 
Brewing  Co.  (1897)  164  N.  Y.  268,  48 
N.  E.  521. 

d.  Who  entitled  to  benefit  of  etatute. 

The  mere  fact  that  money  borrowed 
was  used  for  the  payment  of  certain 
debts  and  claims  which,  by  statute, 
are  enforceable  against  the  property 
of  a  railroad  company  in  the  hands  of 
a  purchaser,  is  not  sufficient  to  create 
a  liability  therefor  against  the  pur- 
chaser of  the  road.  International  & 
G.  N.  R.  Co.  V,  Concrete  Invest.  Co. 
(1917)  —  Tex.  Civ.  App.  — ,  201  S.  W. 
718. 

e.  Etfeet  of  atatute  upon  lien  of  mvrt- 

gage. 

Under  a  statute  authorizing  the 
consolidation  of  corporations,  which 
provides  that  "all  rights  of  creditors 
and  all  liens  upon  the  property  of  each 
of  said  corporations  shall  continue 
unimpaired,  and  the  respective  constit- 
uent  corporations  may  be  deemed  to 
be  in  existence  to  preserve  the  same; 
and  all  debts,  duties  and  liabilities  of 
each  of  said  constituent  corporations 
shall  thenceforth  attach  to  the  said  new 
corporation,"  the  lien  of  a  mortgage 
upon  the  property  of  a  constituent 
corporation  remains  thereon  by  opera- 
tion of  law  in  addition  to  any  rights 
given  creditors  against  the  merged 
company;  and  the  fact  that,  by  virtue 
of  the  merger,  the  physical  property 
of  the  new  corporation  has  become 
intermingled  and  united,  does  not 
estop  the  mortgagees  from  seeking  to 
foreclose  their  liens.  Columbia  &  M. 
Electric  Co.  v.  North  Branch  Transit 
Co.  (1917)  258  Pa.  447,  102  Ati.  214. 

f,  tlffect  of  statute  as  creating  equitable 

Hen. 

In  Compton  v.  Wabash,  St.  L.  &  P. 
B.  Co.  (1888)  45  Ohio  St.  592,  16  N.  E. 
110,  18  N.  E.  380,  it  was  held  that  the 
effect  of  a  statute  authorizing  con- 
solidation, in  providing  that  all  rights 


of  creditors  and  all  liens  upon  the 
property  of  the  constituent  corpora- 
tions shall  be  preserved  unimpaired, 
and  that  the  respective  corporations 
may  be  deemed  to  be  in  existence 
to  preserve  the  same,  and  that  all 
debts,  liabilities,  and  duties  of  the 
constituent  company  shall  thenceforth 
attach  to  such  new  corporation,  and  be 
enforced  against  it  to  the  same  extent 
as  if  said  debts,  duties,  and  liabilities, 
had  been  contracted  by  it,  is  to  create 
an  equitable  lien  upon  the  property 
transferred  to  the  consolidated  com- 
pany, and  not  merely  to  substitute  the 
responsibility  of  the  consolidated 
company. 

The  court  in  this  case  declined  to 
follow  a  construction  of  the  same 
statute  made  by  the  United  States 
Supreme  Court  in  Wabash,  St.  L.  & 
P.  R.  Co.  V.  Ham  (1885)  114  U.  S.  587, 
29  L.  ed.  235,  5  Sup.  Ct.  Rep.  1081. 

g.  Remedies  of  oredttora. 
The  fact  that,  by  the  legislative 
acts  consenting  to  and  approving  the 
consolidation  of  certain  railroad  com- 
panies, it  was  expressly  provided  that 
each  company  should  continue  liable 
to  third  persons  for  all  the  obligations 
it  had  undertaken  before  consolidation, 
does  not  warrant  the  rendition  of  a 
judgment  in  a  suit  pending  against  one 
of  the  companies,  at  the  time  of  its 
consolidation,  against  the  consolidated 
company  in  its  new  name.  Selma,  R. 
&  D.  R.  Co.  V.  Harbin  (1870)  40  Ga. 
706. 

Where  the  statute  provides  that,  in 
case  of  consolidation,  the  consolidated 
company  shall  be  liable  for  all  debts 
or  liabilities  of  each  company  included 
in  such  consolidated  company,  existing 
or  accrued  prior  to  such  consolidation, 
and  that  actions  may  be  brought  and 
maintained  and  recovery  had  therefor 
against  such  consolidated  company,  a 
person  having  a  claim  against  one  of 
such  companies  may  discontinue  an 
action  pending  against  such  company, 
and  bring  suit  against  the  consolidated 
company,  notwithstanding  the  statute 
also  provides  that  pending  actions 
shall  not  abate  by  reason  of  such 
consolidation.  Franklin  L.  Ins.  Co. 
V.  Hickson   (1901)   97  HI.  App.  387, 
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affirmed  in  (1902)  197  UL  117,  64  N.  E. 
248. 

Where,  under  the  provisions  of  a 
statute  authorizinsr  the  consolidation 
of  corporations,  it  is  open  to  the 
creditor  of  a  constituent  company  to 
enforce  his  claim  either  against  the 
corporation  whose  debt  it  was,  or 
against  the  new  corporation  whose 
debt  it  became  under  the  statute  which 
made  it  liable  to  pay  and  discharge  aU 
the  liabilites  of  each  of  the  corpora- 
tions consolidated,  a  recovery  of  a 
judgment  against  the  original  debtor 
will  not  affect  the  creditor's  right 
against  the  new  company,  the  effect 
of  the  judgment  being  simply  to 
change  the  form  of  the  debtor's 
liability  to  its  creditor.  Re  Utica  Nat. 
Brewing  Co.  (1897)  154  N.  Y.  268,  48 
N.  E.  521. 

And  where,  upon  the  sale  of  an  in- 
solvent railroad,  its  purchasers  were 
incorporated  under  a  statute  which 
provided  that  the  new  corporation 
should  not  exercise  the  corporate 
franchise  until  it  should  pay  and  dis- 
charge all  unsatisfied  judgments  re- 
covered against  the  old  company  for 
work  and  labor  performed,  an  action 
is  maintainable  against  the  reorgan- 
ized company  upon  such  a  judgment. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Miller 
(1867)  43  111.  199. 

The  New  York  statute  authorizing 
the  consolidation  of  corporations, 
which  provides  that  the  rights  of 
creditors  shall  not  in  any  manner  be 
impaired,  or  any  claim  or  demand  for 
any  cause  existing  against  such  cor- 
poration be  released  or  impaired  by 
any  such  consolidation,  but  that  the 
new  corporation  shall  proceed  to  and 
be  held  liable  to  pay  and  discharge  all 
such  debts  and  liabilities  in  like 
manner  as  if  incurred  by  itself,  fur- 
nishes to  the  creditors  of  the  constit- 
uent corporation  a  remedy  concurrent 
in  its  nature.  They  may  enforce  the 
liability  either  against  the  corporation 
whose  debt  it  was,  or  against  a  new 
corporation  whose  debt  it  has  become 
by  virtue  of  the  statute.  Irvine  v. 
New  York  Edison  Co.  (1911)  143  App. 
Div.  844,  128  N.  Y.  Supp.  297,  affirmed 
on  another  ground  in  (1913)  207  N.  Y. 


425,  101  N.  E.  868,  Ann.  Cas.  1914C. 
441. 

Under  the  provisions  of  the  Ohio 
statute  relating  to  the  consolidation  of 
corporations,  that  "all  rights  of 
creditors,  and  all  liens  upon  property 
of  either  shall  be  preserved  unim- 
paired, and  the  respective  companies 
may  be  deemed  to  be  in  existence  to 
preserve  the  same;  and  all  debts, 
liabilities  and  duties  of  either  shall 
thenceforth  attach  to  the  new,  and  be 
enforced  against  it,  as  if  such  debts, 
liabilities  and  duties  had  been  con- 
tracted by  it,"  the  consolidated  com- 
pany becomes  directly  liable  for  the 
obligations  of  the  component  compa- 
nies. Boehmkev.  North  Ohio  Traction 
Co.  (1913)  88  Ohio  St.  156,  102  N.  E. 
700. 

Where  by  the  agreement  of  consoli- 
dation the  consolidated  company  as- 
sumes all  the  debts  and  liabilities  of 
the  component  companies,  a  judgment 
debtor  of  one  of  such  companies  may 
subject  the  property  received  by  the 
consolidated  company  from  the  debtor 
company  to  the  satisfaction  of  the 
judgrment.  Atlantic  Coast  Line  R.  Co. 
V.  Cone  (1907)  53  Fla.  1017,  43  So. 
614. 

Under  a  statute  providing  for  the 
merger  of  cori>orations,  which  provides 
that,  upon  the'  filing  of  a  certificate  of 
ownership  of  all  the  stock  of  another 
corporation,  and  of  the  resolution  of 
its  board  of  directors  to  merge  such 
other  corporation,  the  possessor  cor- 
poration shall  acquire  and  become 
possessed  of  all  the  estates,  property, 
rights,  and  privileges  and  franchises 
of  such  other  corporation,  "but  with- 
out prejudice  to  any  liabilities  of  such 
other  corporation  or  the  rights  of  any 
creditors  thereof,"  the  possessor  cor- 
poration is  not  directly  liable  for  the 
debts  of  the  merged  corporation,  but 
the  creditor  may  reduce  his  claim  to 
judgment  by  an  action  against  the 
merged  corporation,  and  subject  its 
property  in  the  hands  of  the  sur- 
viving corporation  to  the  payment 
thereof.  Such  right  rests  upon  the 
express  terms  of  the  statute,  and  does 
not  necessarily  depend  upon  the  exist- 
ence and  a  finding  of  a  fraaduleot 
transfer.    Irving  v.  New  York  Edison 
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Co.  (1918)  207  N.  Y.  426*  101  N.  E. 
358.  Ann.  Cas.  1914C,  441;  Syracuse 
Ldiphting  Co.  v.  Maryland  Casualty  Co. 
(1919)  226  N.  Y.  25,  122  N.  E.  723. 

V,  IiiabUtty  under  agreement  to  aaaume 
debts. 

a.  Generally. 

A  corporation  may  become  liable 
for  the  debts  of  its  predecessor  wbere 
it  has  expressly  or  by  reasonable  im- 
plication assumed  their  payment. 
Spear  Min.  Co.  v.  T.  J.  Shinn  &  Co. 
(1910)  93  Ark.  846,  124  S.  W.  1045; 
Good  V.  Fergruson  &  W.  Land,  Lumber 
A  Handle  Co.  (1918)  107  Ark.  118,  163 
S.  W.  1107,  Ann.  Cas.  1915A,  644; 
Gollinsville  Nat.  Bank  v.  Esau  (1918) 
—  Okla.  — ,  176  Pac.  614. 

So,  a  banking  corporation  which,  as 
the  successor  in  business  of  a  co- 
partnership conducting  such  business, 
has  assumed  the  liabilities  upon  a 
suflBcient  consideration,  is  liable  there- 
on. Tecumseh  Nat.  Bank  v.  Best 
(1897)  50  Neb.  518,  70  N.  W.  41. 

And  a  de  jure  corporation  may  be 
held  liable  for  the  debts  of  a  de  facto 
corporation  where  the  evidence  shows 
that  the  new  organization  took  all  the 
property  belonging  to  the  old,  and  as- 
sumed its  liabilities  and  agreed  to  pay 
its  bills.  Calumet  Paper  Co.  v.  Stotts 
Invest.  Co.  (1896)  96  Iowa,  147,  69 
Am.  St.  Rep.  862,  64  N.  W.  782. 

That  an  organization  never  became 
more  than  a  de  facto  corporation  will 
not  relieve  it  from  liability  for  the 
debts  of  a  partnership  whose  business 
it  was  organized  to  continue,  and 
whose  assets  it  received  upon  under- 
taking to  pay  its  liabilities.  Lamkin  v. 
Baldwin  &  L.  Mfg.  Co.  (1899)  72  Conn. 
62,  44  L.R.A.  786,  43  Atl.  693,  1042. 

A  corporation  which  has  succeeded 
to  all  the  property  and  rights  of  an- 
other is  estopped  to  take  advantage  of 
the  fact  that  a  letter  advising  a 
creditor  of  such  other  of  the  consoli- 
dation, and  assuming  the  indebtedness 
to  it,  was  written,  and  the  meeting  of 
the  board  of  directors  at  which  such 
obligation  was  assumed  was  held, 
before  the  second  eoiporation  had 
become  fully  organized,  and  was  never 
ratiiled  after  such  organization  was 
.coiiq>leted.      Central    Mach.    Co.    v. 


Northern  Equipment  Co.  (1914)   186 
IlL  App.  476. 

A  consolidated  corporation  which 
has  assumed  the  liability  of  the  con- 
solidated companies  cannot  be  per- 
mitted to  divide  up  the  obligation  and 
thereby  reduce  the  responsibility,  but 
must  be  held  to  be  liable  precisely  as 
though  it  had  been  the  sole  actor  from 
the  outset  Smith  v.  Los  Angeles  & 
P.  R.  Co.  (1893)  98  CaL  210,  83  Pac. 
58. 

In  an  action  against  a  corporation 
which  has  agreed  in  writing  to  assume 
the  debts  of  its  predecessor,  it  is  not 
competent  to  prove  by  parol  evidence 
that  the  parties  understood  or  agreed 
that  only  specific  debts  aggregating  a 
stated  amount  were  assumed,  since, 
although  the  rule  that  parol  evidence 
may  not  be  received  to  vary  a  written 
instrument  does  not  apply  where  either 
of  the  parties  between  whom  the 
question  arises  is  a  stranger  to  the 
instrument,  it  does  apply  where  the 
one  not  a  party  to  the  instrument 
bases  his  claim  upon  it,  and  seeks  to 
enforce  a  right  which, the  instrument 
gives  him,  such  a  person  being  in  no 
proper  sense  a  stranger  to  the  instru- 
ment Geiger  ▼.  Sanitary  Farm 
Dairies  (1920)  146  Minn.  236.  178  N. 
W.  601. 

A  statute  which  merely  exonerates 
a  consolidated  corporation  from  liabil- 
ity for  the  debts  of  its  predecessors 
does  not  prevent  the  assumption  of 
such  debts  by  agreement  Taylor  v 
Atlantic  &  6.  W.  R.  Co.  (1878)  67  How 
Pr.  (N.  Y.)  26, 

b.  Existence  of  agreement. 

In  order  that  a  promise  may  be 
implied  on  the  part  of  a  corporation  to 
pay  the  debts  of  another  corporation 
to  the  property  and  franchises  of 
which  it  has  succeeded  by  valid  pur- 
chase, the  conduct  relied  upon  most 
to  show  an  intention.  Colorado 
Springs  Rapid  Transit  R.  Co.  v.  Al- 
brecht  (1912)  22  Colo.  App.  201.  123 
Pac.  967. 

The  fact  that  all  or  nearly  all  the 
shares  in  a  corporation  organized  to 
take  over  the  business  of  a  partner- 
ship were  issued  to  the  partners  is  in- 
sufficient to  establish  an  understand- 
ing that  the  corporation  will  assume 
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the  partnership  debts.  McLellan  v. 
Detroit  File  Works  (1885)  56  Mich. 
579,  23  N.  W.  821;  Schufeldt  v.  Smith 

(1897)  139  Mo.  367,  40  S.  W,  887. 
That  a  company  organized  by  one 

who  had  been  engaged  in  a  mercantile 
business,  to  conduct  that  business, 
and  to  which  he  turned  over  all  bis 
property  in  consideration  of  its  stock, 
800  shares  being  issued  directly  to 
him,  27  shares  to  his  wife,  and  1  share 
each  to  three  of  his  employees,  is 
liable  for  his  debts,  is  not  to  be  con- 
clusively presumed,  but  it  is  a  question 
of  fact,  to  be  determined  by  the  evi- 
dence. Durlacher  v.  Frazer  (1898)  8 
Wyo.  68,  80  Am.  St.  Rep.  918,  65  Pac. 
806. 

No  agreement  on  the  part  of  a 
corporation  organized  by  an  individ- 
ual to  take  over  a  business  formerly 
conducted  by  him,  to  pay  his  individual 
debts,  can  be  implied  from  the  trans- 
fer of  his  property  to  it,  on  the  one 
hand,  and  the  issuance  of  its  stock,  on 
the  other,  where  the  consideration  ex- 
pressed for  the  transfer  amounted  to 
$32,200,  and  the  stock  issued  was 
of  the  par  value  of  $33,000,  while  his 
debts  amounted  to  more  than  $22,000. 
Ibid. 

In  Church  v.  Church  Cementico  Co. 

(1898)  75  Minn.  85,  77  N.  W.  548,  it 
was  held  that  the  fact  that  other 
obligations  of  the  predecessor  had 
been  paid  by  the  corporation  did  not 
tend  to  establish  an  assumption  or 
promise  on  the  part  of  the  corporation 
to  pay  other  debts  of  its  predecessor. 

The  fact  that  the  employees  of  the 
old  company  were  continued  in  the 
employment  of  the  vendee  company 
after  the  transfer,  and  that  its  busi- 
ness continued  to  be  carried  on  the 
same  as  before,  is  without  signifi- 
cance, and  has  no  tendency  to  show  a 
consolidation,  or  assumption  of  the 
obligations  of  the  old  company. 
Chase  v.  Michigan  Teleph.  Co.  (1899) 
121  Mich.  631,  80  N.  W.  717. 

In  Hall  V.  Herter  Bros.  (1895)  90 
Hun,  280,  35  N.  Y.  Supp.  769,  afiirmed 
on  opinion  below  in  (1898)  157  N.  Y. 
694,  51  N.  E.  1091,  it  was  held  that 
the  jury  might  infer  that  a  corpora- 
tion of  which  the  proprietors  of  a 
former  partnership  were  the  princi- 


pal stockholders,  and  which  took  over 
the  partnership  business  and  assets, 
assumed  the  obligation  of  the  partner- 
ship toward  an  employee  who  was 
supervising  work  by  the  partnership 
under  an  agreement  for  a  commission 
to  be  paid  when  the  work  was  com- 
j>leted,  the  completion  occurring  after 
the  forming  of  the  corporation. 

An  agreement  on  the  part  of  a  cor- 
poration formed  for  the  purpose  of 
taking  over  a  business,  to  assume  the 
debts  of  the  old  concern,  may  be 
implied  where  the  evidence  shows  an 
identity  in  name  and  almost  complete 
identity  between  the  stockholders  of 
the  corporation  and  the  persons 
formerly  interested,  the  continuation 
of  the  same  business  at  the  same 
place,  the  identity  of  property,  the 
use  of  the  old  books  without  break  or 
rest  in  the  accounts,  and  a  resolution 
adopted  by  the  corporation  to  take 
over  the  property  of  the  former  asso- 
ciates as  of  a  preceding  date.  Ziemer 
V.  C.  G.  Bretting  Mfg.  Co.  (1911)  147 
Wis.  252,  133  N.  W.  139.  Ann.  Cas. 
1912D,  1275. 

Evidence  that  a  debtor  notified  all 
his  creditors  of  his  intention  to 
transfer  his  property  to  a  corporation 
formed  by  himself  and  several  of  his 
employees,  that  sach  corporation  gave 
him  its  note  for  property  turned  by 
him  to  it,  which  note  he  indorsed  and 
left  with  the  corporation,  to  be  applied 
toward  the  payment  of  his  debts,  and 
the  balance,  after  such  payment,  to  be 
paid  over  to  him,  is  not  sufficient  to 
show  that  the  corporation  assumed  his 
debts.  Griffler  v.  Rabinowitz  (1914) 
150  N.  Y.  Supp.  625. 

The  fact  that  a  railroad  company 
was  authorized  by  law  to  purchase  the 
road  of  another  company  upon  condi- 
tion that  it  should  pay  the  lattei^a 
debts  is  not  sufficient,  in  the  absence 
of  a  showing  that  it  did  so  purchase 
the  road,  to  make  it  liable  for  such 
debts.  Desmond  v.  St,  Louis,  A.  &  T. 
H.  R.  Co.  (1875)  77  lU.  631. 

Where  a  contract  between  a  com- 
mittee appointed  from  the  subscribers 
to  stock  of  the  proposed  new  corpora- 
tion to  prepare  for  the  formation  of 
the  latter,  and  the  old  corporation, 
provided  that  the  business  of  the  old 
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corporation  should  be  continued  by  it 
under  its  present  organization  "for 
and  on  behalf  of  said  corporation  so  to 
be  formed  by  said  committee,"  and 
that  the  old  company  "shall  continue 
to  operate  said  business  until  said  new 
corporation  shall  be  formally  organ- 
ized, and  shall  by  proper  resolution 
take  over  the  operating  of  said  busi- 
ness for  its  own  account,"  it  is  clearly 
inferable  that  the  new  corporation  is 
not  only  to  take  over  all  the  properties 
of  the  old  corporation,  but  to  assume 
all  its  obligations  and  contracts. 
Stevens  v.  Selma  Fruit  Co.  (1912)  18 
Cal.  App.  242,  123  Pac.  212. 

Where  the  property  of  a  partner- 
ship is  transferred  to  a  corporation 
"subject  to  the  payment"  by  such  cor- 
poration of  a  certain  debt,  it  amounts 
to  an  agreement  by  the  corporation  to 
pay  such  debt.  Dingeldein  v.  Third 
Ave.  R.  Co.  (1868)  37  N.  Y.  575, 
reversing  (1861)  9  Bosw.  79. 

In  Re  Halstead  &  Co.  (1914)  131  C. 
C.  A.  393,  215  Fed,  85,  affirming  (1913) 
204  Fed.  115,  where  a  corporation  was 
formed  for  the  purpose  of  consoli- 
dating the  interests  of  several  con- 
cerns under  a  plan  of  organization  by 
which  its  stocks  and  bonds  were 
issued  to  the  various  members  ac- 
cording to  the  net  value  of  their 
assets,  the  agreement  providing  that 
if,  upon  inventory,  the  assets  of  a 
certain  firm  should  aggregate  $525,000, 
then  the  total  amount  of  the  debts  of 
the  firm  to  be  assumed  by  the  new 
corporation  was  not  to  exceed  the  sum 
of  $100,000,  but  if  the  firm's  assets 
should  exceed  such  amount,  then  the 
firm,  at  its  option,  might  add  a  like 
amount  to  the  indebtedness  which  the 
puchasing  corporation  was  to  assume, 
it  was  held  that  a  creditor  of  the  firm 
was  not  entitled  to  prove  its  claim  in 
bankruptcy  against  the  corporation. 

o.  Aa  affected  by  Statute  of  Frauda. 

The  promise  of  a  corporation  to  pay 
the  debts  of  a  partnership  in  consider- 
ation of  the  transfer  of  its  assets  to 
the  corporation  is  not  a  promise  to  pay 
the  debt  of  another,  within  the  mean- 
ing of  the  Statute  of  Frauds.  Schu- 
feldt  V.  Smith  (1897)  139  Mo.  867,  40 
S.  W.  887. 


An  agreement  by  a  consolidated  cor- 
poration, in  consideration  of  the  trans- 
fer of  the  property  of  the  constituent 
company,  to  pay  such  company's 
debts,  is  an  original  undertaking  and 
no  writing  is  necessary.  Re  Amsdell- 
Kirchner  Brewing  Co.  (1917)  240  Fed. 
492  (obiter). 

The  fact  that  the  indenture  of 
transfer  whereby  the  transferee 
agreed  to  assume  the  transferor's 
debts  was  not  signed  by  it,  so  that  it 
has  not  agreed  in  writing  to  answer 
for  those  debts,  will  not  enable  the 
transferee  to  set  up  the  Statute  of 
Frauds  as  a  defense  to  a  creditors' 
suit,  since  the  sale  of  the  property 
cannot  stand  except  upon  performance 
of  the  condition.  Forbes  v.  Thorpe 
(1911)  209  Mass,  570,  95  N.  E.  955. 

The  vote  of  the  directors  of  a  cor- 
poration, assuming  payment  of  the 
debts  of  its  predecessor,  duly  re- 
corded, is  a  sufficient  memorandum  in 
writing,  and  the  signature  of  the 
recording  officer  in  attestation  of  the 
minutes  a  sufficient  signing  by  the 
party  to  be  charged,  to  satisfy  the 
Statute  of  Frauds.  Lamkin  v.  Bald- 
win &  L.  Mfg.  Co.  (1899)  72  Conn.  62, 
44  L.R.A.  786,  43  Atl.  693,  1042. 

d.  Bffeet    of    miarepresentoUon    a»    to 
amount  of  debts. 

Where  a  partnership  transferred  all 
Its  property  to  a  corporation  subject 
to  the  debts  and  liabilities  of  the 
partnership,  which  the  corporation 
expressly  assumed,  the  latter  cannot 
retain  the  property  acquired  and  at  the 
same  time  avoid  the  payment  of  the 
debts  which  it  agreed  to  pay  as  part 
of  the  purchase  price,  simply  because 
the  amount  of  the  debts  was  mis- 
represented; it  cannot  keep  the  ad- 
vantages  of  the  transaction  and  avoid 
its  obligations.  Forbes  v.  Thorpe 
(1911)  209  Mass.  570,  95  N.  E.  955. 

e,  lAdbaitles  aaaiamed. 

1.  Generally. 

Where  the  holders  of  all  the  stock  of 
a  succeeding  corporation  agree  that 
they  will  assume  all  the  debts  incurred 
by  a  branch  of  its  predecessor  before 
October  1,  1912,  and  that  a  third  per- 
son shall  assume  the  debts  incurred 
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after  that  date,  a  debt  incurred  on 
October  1,  1912,  is  assumed  by  the 
corporation.  Quinlan  v.  Almini  Co. 
(1915)  191  IlL  App.  668. 

In  Ziemer  v.  C.  G.  Brettins:  Mfg.  Co. 
(1911)  147  Wis.  252,  133  N.  W.  139, 
Ann.  Gas.  1912D,  1275,  it  was  held 
that  where  joint  owners  of  a  manu- 
facturing plant  formed  a  corporation 
which,  in  consideration  of  its  shares 
of  stock,  took  over  the  plant  "as  of 
date  of  April  1st,"  and  continued  the 
same  account  books,  under  the  same 
name,  at  the  same  place,  for  the  pur- 
pose of  continuing  the  same  business, 
it  assumed  any  liability  of  the  joint 
owners  for  injuries  to  an  employee  in 
the  business,  occurring  prior  to  the 
incorporation  and  the  actual  trans- 
fer, but  subsequently  to  April  1st. 

Where  a  corporation  having  a  con- 
tract with  its  president  by  the  terms 
of  which  he  was  to  advance  from  time 
to  time  sums  of  money  to  carry  on  its 
business,  and  to  have  as  security 
therefor  a  first  lien  upon  all  its  prop- 
erty, was  afterward  reorganized  for 
the  purpose  of  increasing  its  capital 
stock,  with  the  understanding  that  the 
business  of  .  the  new  corporation 
should  be  a  continuation  of  the  old, 
the  new  company  receiving  all  the  as- 
sets and  assuming  all  the  liabilities 
of  the  old,  and  such  arrangement  was 
continued  by  the  new  corporation, 
notes  and  mortgages  executed  by  the 
officers  of  the  company  to  secure  such 
advances  are  valid  obligations  and  a 
first  lien  upon  the  property  of  the 
company.  Baker  v.  Harpster  (1889) 
42  Kan.  511,  22  Pac.  415. 

The  effect  of  an  agreement  entered 
into  under  the  sanction  of  the  legis- 
lature, providing  for  the  transfer  of 
certain  lines  of  railroad  to  a  new  cor- 
poration, that  it  shall  assume  all  the 
liabilities  of  the  old  company  of  every 
name  and  nature,  is  to  render  such, 
corporation  liable  for  debts  incurred 
in  the  construction  of  such  lines  of 
road,  and  secured  thereon  by  a  trust 
mortgage.  Welsh  v.  First  Div.  St. 
Paul  &  P.  R.  Co.  (1878)  25  Minn.  314. 

In  Mississippi  Valley  Co.  v.  Chicago, 
St.  L.  &  N.  0.  R.  Co.  (1881)  58  Miss. 
846,  it  was  held  that  a  consolidated 
company,  which,  by  the  terms  of  the 


consolidation,  assumed  all  the  debts 
and  obligations  of  its  constituent  cor- 
porations, was  bound  by  an  unre- 
corded mortgage  given  by  one  of  its 
constituent  companies,  whether  or  not 
'  it  had  any  actual  knowledge  thereof. 
In  Manny  v.  National  Surety  Co. 

(1904)  103  Mo.  App.  716,  78  S.  W.  69, 
a  s.urety  company  which  had  absorbed 
all  the  assets  of  another,  and  assumed 
all  of  its  liabilities,  was  held  liable  on 
the  bond  of  the  old  corporation,  exe- 
cuted on  behalf  of  a  building  con- 
tractor, to  indemnify  the  owner 
against  claims,  judgments,  liens,  etc. 

An  assumption  by  a  consolidated 
corporation  of  the  liabilities  of  its 
constituent  companies  includes  a  lia- 
bility for  cumulative  dividends  upon 
the  preferred  stock  of  one  of  them. 
Boardman  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1881)  84  N.  Y.  157. 

In    Baker   v.   D.    Appleton    &    Co. 

(1905)  107  App.  Div.  858,  95  N.  Y. 
Supp.  125,  affirmed  without  opinion  in 
(1907)  187  N.  Y.  548,  80  N.  E.  1104,  a 
corporation  to  which  a  receiver  of  an- 
other had  transferred  the  latter's 
property  upon  the  former's  agreement 
to  pay  "the  business  indebtedness"  of 
the  latter  was  liable  to  one  employed 
under  a  yearly  contract  by  the  old  cor- 
poration, who  had  been  wrongfully 
discharged  before  the  transfer. 

The  assumption  by  one  corporation 
of  all  the  indebtedness  of  another  of 
whatsoever  kind,  and  its  agreement 
to  pay  and  discharge  the  same  when 
due,  in  consideration  of  the  convey- 
ance to  it  of  all  the  property  of  an- 
other corporation,  binds  the  former 
to  pay  all  the  liabilities  of  the  latter, 
though  some  of  them,  such  as  demands 
for  unliquidated  damages,  may  not  be 
debts  in  the  technical  sense  of  the 
term.  Billmyer  Lumber  Co.  v.  Mer- 
chants' Coal  Co.  (1910)  66  W.  Va. 
696,  26  L.R.A.(N.S.)  1101,  66  S.  E. 
1073. 

A  company  acquiring  all  the  prop- 
erty of  another  at  a  sale  under  a  de- 
cree of  foreclosure  which  required  it 
to  pay,  among  other  things,  all  liabil- 
ities incurred  by  its  predecessor  which 
were  prior  in  lien  to  the  mortgage 
under  which  the  foreclosure  was  had, 
is  liable  to  account  for  a  trust  fund 
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wrongfully  diverted  by  its  predo" 
cessor.  Mercantile  Trust  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.  (1900)  99  Fed. 
485. 

In  Boyd  v.  Northern  P.  R.  Co.  (1909) 
170  Fed.  779,  affirmed  in  (1910)  101 
C.  C.  A.  18,  177  Fed.  804,  which  was 
affirmed  in  (1913)  228  U.  S.  482,  57 
L.  ed.  931,  S3  Sup.  Ct.  Rep.  654,  it 
was  held  that  the  provisions  of  a  lease 
of  the  property  of  a  railroad  company 
for  999  years,  that  the  lessee  should, 
"at  all  times,  save,  keep  harmless,  and 
.  indemnify  the  [lessor]  from  and 
against  any  and  all  charges,  cost,  ex- 
penses, suits,  damages,  demands  and 
claims  of  any  and  all  kinds  whatso- 
ever arising  out  of,  or  in  any  manner 
appertaining  to,  or  connected  with,  the 
maintenance,  operation,  or  manage- 
ment, of  the  said  demised  railways, 
premises,  and  their  appurtenances  dur- 
ing the  existence  of  this  lease,"  were 
not  to  be  construed  as  imposing  up- 
on the  lessee  a  liability  for  a  claim 
arising  out  of  the  consti'uction  of  the 
road. 

Under  a  reorganization  agreement 
which  provides  only  for  the  redemp- 
tion of  different  classes  of  bonds 
therein  specified,  held  by  the  parties 
to  the  agreement,  and  which  makes  no 
provision  for  general,  unsecured  cred- 
itors, a  creditor  cannot  claim  to  have 
provision  made  for  any  unsecured  and 
unliquidated  demand  for  damages. 
Vose  V.  Cowdrey  (1872)  49  N.  Y.  886. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Third  Nat.  Bank  (1890)  134  U.  S. 
276,  S3  L.  ed.  900,  10  Sup.  Ct.  Rep. 
550,  a  999-year  lease  of  property  of 
one  railroad  company  to  another,  in 
which  the  lessee  undertook  to  redeem 
the  leased  property  from  a  foreclo- 
sure, to  pay  certain  enumerated  claims, 
and  to  complete  the  road,  and  which 
contained  a  recital  that  the  purpose 
of  such  arrangement  was  "the  redemp- 
tion from  said  foreclosure  sale,  and 
the  protection  of  the  property  from 
all  the  aforesaid  valid  judgment 
liens,"  was  held,  in  view  of  a  further 
covenant  on  the  part  of  the  lessee  to 
pay  and  discharge  fully  a  proposed 
mortgage  indebtedness,  and  to  return 
at  the  end  of  the  lease  to  the  lessor 
the  demised  property,  to  indicate  that 
16  A.L,R,— 76. 


the  understanding  and  intent  were 
that  the  lessee  should  discharge  all 
judgment  liens  founded  upon  existing 
claims  even  though  such  claims  were 
not  included  in  the  recital,  the  court 
sajing:  "A  judgment  after  a  lease 
does  not,  of  its  own  right,  defeat  the 
lease,  or  deprive  the  lessee  of  his  in- 
terest and  possession;  but  it  operates 
against  the  lessor,  and  whatever  in- 
terest, great  or  small,  is  retained  in 
the  leased  premises.  The  purpose  of 
this  stipulation  was  not  the  protection 
of  the  lessee,  but  of  the  lessor.  It 
was  not  that  the  lessee  should  be  able 
to  retain  and  enjoy  the  possession 
during  the  terms  of  the  lease,  but  that 
the  property  should  be  freed  from  aU 
burdens,  so  that,  at  the  termination 
of  the  lease,  the  lessor  might  retake 
and  enjoy  it." 

Where,  by  the  instrument  of  con- 
veyance made  for  the  express  pur- 
pose of  merging  two  railroads,  it  is 
provided  that  the  grantee  shall  take 
the  property  subject  to  the  just  debts 
against  the  grantor,  a  judgment  ren- 
dered in  condemnation  proceedings  is 
binding  upon  the  grantee.  Chicago  & 
S.  E.  R.  Co.  V.  Galey  (1895)  141  Ind. 
360,  39  N.  E.  925. 

8.  Judgment*  recovered  aubaequently  to 
the  transfer. 

An  agreement  by  a  purchasing  cor- 
poration to  pay  all  of  its  "prede- 
cessor's debts"  will  render  it  liable 
to  pay  a  judgment  recovered  against 
the  old  corporation  in  a  suit  pending 
at  the  time  of  the  transfer.  Noll  v. 
Chattanooga  Co.  (1896)  —  Tenn.  — , 
88  S.  W.  287. 

But  the.  assumption  by  a  company 
of  the  debts  of  another,  which  has 
transferred  its  property  to  the  former 
preparatory  to  its  dissolution,  cannot 
operate  to  render  it  liable  for  a  judg- 
ment recovered  against  its  transferrer 
for  a  personal  injury  sustaired  subse- 
quently to  the  transfer.  Miller  v.  Na- 
tional S.  S.  Co.  (1875)  67  Barb. 
(N.  Y.)  285. 

S.  Bonded  indebtedneaa. 

In  Wabash,  St.  L.  &  P.  R.  Co.  v. 

Ham  (1885)  114  U.  S.  587.  29  L.  ed. 

235,  5  Sup.  €%.  Rep.  1081,  reversing 

(1883)  11  BisB.  610,  16  Fed.  76S,  an 


Digitized  by  VjOOQIC 


1186 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AXJL 


agreement  on  consolidation  that  the 
bonds  of  one  of  the  constituent  cor- 
porations should  be  protected  by  the 
consolidated  corporation  according  to 
the  effect  and  meaning  of  the  bonds 
was  held  to  give  no  lien  in  favor  of 
bonds  of  one  of  the  old  companies, 
issued  after  the  passage  of  the  stat- 
ute authorizing  the  consolidation,  un- 
secured by  any  mortgage  or  lien  be- 
fore the  consolidation.  But,  upon  the 
same  state  of  facts,  a  contrary  result 
was  reached  in  Compton  v.  Wabash, 
St.  L,  &  B.  R.  Co.  (1888)  45  Ohio  St. 
692,  16  N.  E.  110,  18  N.  E.  380. 

In  Harrison  v.  Union  P.  R.  Co. 
(1882)  13  Fed.  623,  articles  of  con- 
solidation which  provided  in  sub- 
stance that  nothing  should  prevent 
any  valid  debt,  obligation,  or  liability 
of  either  constituent  company  from 
being  enforced  against  the  property 
of  the  proper  constituent  company, 
which,  by  force  of  such  articles,  be- 
came the  property  of  the  consolidated 
company,  were  held  to  render  the 
consolidated  corporation  liable  in 
equity  for  the  payment  of  the 
bonds  of  the  original  company;  at 
least,  to  the  extent  of  the  value  of 
the  property  received  from  it. 
,  Where  a  reorganization  agreementto 
which  a  creditor  was  a  party  provided 
only  for  bonds  actually  issued  and 
outstanding,  he  will  not  be  permitted, 
on  the  theory  that  equity  will  treat  as 
done  that  which  ought  to  have  been 
done,  to  set  up  a  claim  against  the 
reorganized  corporation  in  respect  of 
bonds  to  which  he  was  equitably  en- 
titled under  an  agreement  with  the 
old  corporation,  but  which  had  never 
been  issued.  Vose  v.  Cowdrey  (1872) 
49  N.  Y.  336. 

In  Fernschild  v.  Yuengling  Brewing 
Co.  (1898)  154  N.  Y.  667,  49  N.  E.  151, 
the  holders  of  the  first-mortgage 
bonds  of  an  insolvent  corporation 
formulated  a  plan  of  reorganization 
which  contemplated  the  purchase  of 
the  plant  of  the  company  upon  fore- 
closure, the  organization  of  a  new 
company,  and  the  scaling  down  of 
the  second-mortgage  bonds  by  per- 
mitting the  holders  thereof  to  ex- 
change them  for  bonds  of  the  new 
company  equal  to '76  per  cent  of  their 


face  value,  and,  in  addition,  25  per 
cent  of  the  face  value  in  stock  of  the 
new  corporation.  The  reorganization 
agreement  further  provided  that,  in 
case  any  of  the  bondholders  should 
withhold  their  consent,  then  the  new 
bonds  issued  against  the  old  bonds  of 
such  ncHiassenting  parties  should  be 
sold  or  used  by  the  committee  to  pay 
the  parties  not  consenting  the  distrib- 
utive share  of  the  proceeds  of  the 
sale  of  the  property  to  which  they 
might  be  entitled.  Besides  the  bonded 
debt,  the  old  company  had  a  large 
floating  indebtedness  represented  by 
notes  and  open  accounts,  which  the 
committee  arranged  to  have  assumed 
by  the  new  company  upon  a  transfer 
to  it  of  the  personal  property  of  the 
old  company.  The  directors  of  the 
new  company  accordingly  passed  the 
following  resolutions :  "Resolved,  that 
this  company  assume  all  the  debts, 
obligations  and  liabilities  of  every 
kind  and  description  of  the  D.  G. 
Yuengling,  Jr.,  Brewing  Company,  in 
addition  to  the  bonds  and  other  obli- 
gations mentioned  in  the  agreement  of 
reorganization,  andthereby  provided  to 
be  assumed  by  this  company,  and  that 
in  return  for,  and  as  a  consideration 
of,  the  assumption  of  said  debts,  ob- 
ligations, and  liabilities,  this  company 
accept  from  said  D.  G.  Yuengling,  Jr., 
Brewing  Company  the  bill  of  sale  pre- 
sented by  the  chairman  transferring- 
unto  this  company  all  the  personal 
property  [etc.],  the  intent  hereof  be- 
ing to  vest  in  this  company  all  the 
property,  rights,  franchises,  privileges, 
and  good  will  of  the  old  company,  and 
to  assume  all  the  obligations  and 
debts  of  that  company,  so  that  this 
company  shall  in  all  respects  stand  in 
the  place  and  be  the  successor  of,  and, 
so  far  as  may  be,  the  same,  corporate 
body  as,  the  said  D.  G.  Yuengling,  Jr., 
Brewing  Company  aforesaid."  The 
bill  of  sale,  which  covered  all  property 
of  the  old  company  not  covered  by  the 
mortgage  given  to  secure  the  old 
bonds,  contained  a  covenant  by  the 
vendee  to  assume  "the  payment  of  all 
the  debts  and  obligations  of  the  party 
of  the  first  part,  excepting  the  mort- 
gage bonds  of  said  party  of  the  first 
part,  and  excepting  all  other  indebted- 
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neaa  otherwise  provided  for  in  a  cer- 
tain plan  or  agreement  of  reorganiza- 
tion of  the  said  party  of  the  first 
part,  pursuant  to  the  terms  of  which 
the  party  of  the  second  part  was 
organized."  It  was  held  that  the 
language  of  the  resolution  and  of  the 
assumption  clause  in  the  bill  of  sale, 
construed  in  the  light  of  the  purpose 
which  was  in  view  and  all  the  sur- 
rounding circumstances,  could  not  be 
considered  as  an  assumption  by  the 
new  company  of  the  indebtedness  of 
the  old  company  to  holders  of  the 
aecond-mortgage  bonds  who  had  failed 
to  become  parties  to  the  reorganiza- 
tion agreement,  since  such  bonds  were 
provided  for  by  the  reorganization! 
agreement. 

In  Equitable  Trust  Co.  v.  United 
Box  Board  &  Paper  Co.  (1915)  220 
Fed.  714,  it  appeared  that  a  corpora- 
tion mortgaged  its  property  to  secure 
an  issue  of  bonds,  which  bonds,  by 
the  terms  of  the  mortgage,  were  to  be 
executed  and  delivered  by  the  mort- 
gagor to  the  trustee,  and  |1,760,000 
thereof  were  to  be  authenticated  and 
delivered  by  the  trustee  to  the  mort- 
gagor without  further  direction,  and 
the  remainder  were  to  be  held  by  the 
trustee  to  be  authenticated  and  de- 
livered by  it  when  sold  by  the  mort- 
gagor, in  which  event  the  trustee  was 
to  use  the  proceeds  thereof,  on  the 
order  of  the  mortgagor,  to  pay  all  liens 
upon  the  mortgaged  property  prior  to 
the  lien  of  such  mortgage.  The  cor- 
poration having  become  insolvent,  and 
its  property  vested  in  receivers  ap- 
pointed at  the  instance  of  creditors, 
its  stockholders,  acting  through  a  re- 
organization committee,  formed  a 
new  corporation  for  the  purpose  of 
taking  over  the  property.  The  prop- 
erty bid  for  included  all  bonds  of  the 
old  company  in  the  hands  of  creditors 
as  collateral,  or  in  its  treasury,  or  in 
the  hands  of  the  trustees,  with  all  the 
rights,  powers,  and  privileges  with 
respect  thereto,  and  the  certification,, 
disposition,  or  use  thereof,  which  the 
old  company  was  given  or  had.  As  a 
part  of  the  consideration  for  such 
conveyance,  the  purchaser  assumed 
and  agreed  to  pay  the  outstanding 
debts  and  liabilities  of  the  mortgagor, 


"not  including  bonds,  debts,  or  obliga- 
tions .  .  .  secured  by  mortgage 
or  mortgages  upon  real  estate,  and  not 
including  bonds  or  obligations  se- 
cured by  the  collateral  trust  mort- 
gage ...  or  the  liability  or  obH- 
gations  of  said  [old  company]  upon 
any  said  bonds  or  mortgages."  This 
bid  having  been  approved  by  the  court, 
and  the  property  bid  for  conveyed  to 
the  said  purchaser,  such  purchaser 
thereafter  exercised  certain  of  the 
rights  secured  to  such  mortgagor  in 
said  general  mortgage,  in  the  follow- 
ing particulars:  it  obtained  a  release 
from  the  trustee  of  certain  parts  of 
the  mortgaged  premises,  and  obtained 
from  the  trustee  $120,000  face  value 
of  such  general-  mortgage  bonds  re- 
tained by  the  trustee  to  pay  off  liens 
which  were  prior  in  date  to  said  gen- 
eral mortgage,  which  bonds  were  sold 
and  the  proceeds  thereof  applied  to 
pay  off  and  reduce  liens  of  such  char- 
acter. By  a  mortgage  covering  other 
properties  it  gave  additional  security 
for  the  payment  of  the  bonds  then 
outstanding,  or  that  might  be  there- 
after issued  under  said  general  mort- 
gage, and  also  by  it  secured  the  per- 
formance of  all  the  obligations  of  the 
old  company,  "and  its  successors,  in 
said  mortgage  contained,  upon  alt  of 
the  terms,  conditions  and  trusts  in 
said  mortgage  contained."  On  these 
facts  it  was  held  that  the  purchaser 
was  not  a  "successor  or  assign"  with- 
in the  meaning  of  the  mortgage,  and, 
as  such,  liable  for  a  deficiency  on 
foreclosure,  the  court  saying:  "The 
purchaser  undoubtedly  became  the 
successor  in  title  to  the  mortgaged 
premises;  but  it  became  so  not  by 
virtue  of  the  mortgage,  or  in  pursu- 
ance of  any  rights  created  thereby  or 
preserved  therein.  It  became  such 
through  a  judicial  sale  ordered  by  a 
competent  court,  in  a  cause  wherein 
the  mortgagee  was  not  an  actual  or 
necessary  parly.  Such  mortgagee 
was  a  stranger  to  such  contract  of 
purchase  and  the  consideration  which 
supported  it.  The  purchaser  bid  for 
and  obtained  all  the  mortgagor  owned 
in  such  property.  It  took  title  sub- 
ject to  such  mortgage,  but  it  was 
bound  only  by  such  covenants  thwein 
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which  ran  with  the  land.  The  mort- 
gagor, by  such  sale,  obtained  no  in- 
demnity against  the  mortgage  debt. 
It  continued,  as  it  began,  the  primary 
and  sole  debtor  on  said  bonds.  The 
bid  for  such  property  expressly  ex- 
cepted and  disavowed  any  liability  on 
account  of  the  bonds  issued  or  to  be 
issued  for  the  payment  of  which  such 
mortgage  was  given  as  security,  and 
the  judicial  order  authorizing  the  ac- 
ceptance of  such  bid  expressly  coun- 
tenanced such  disclaimer.  The  obli- 
gation of  the  mortgagor  to  pay  said 
bonds,  principal  and  interest,  was  not 
a  covenant  running  with  the  land,  but 
one  in  personam.  .  .  .  The  pur- 
chaser, though  its  stockholders  were 
the  same  as  those  of  the  mortgagor, 
was  entirely  new  and  distinct.  The 
property  taken  over  was  not  obtained 
as  the  result  of  a  consolidation  or 
merger  of  other  companies,  but  was 
property  purchased  at  a  judicial  sale; 
and  the  purchaser  became  a  suc- 
cessor of  the  mortgagor,  not  by  reason 
of  any  right  derived  from  it  or  said 
mortgage,  but  as  any  stranger  would 
under  a  judicial  sale.  In  such  circum- 
stances, no  privity  exists  between  the 
purchaser  and  the  mortgagor  or 
mortgagee  as  concerns  mere  personal 
covenants  contained  in  such  mort- 
gage." 

4.  Claima  ariaing  out  of  torts. 

'  An  agreement  by  the  new  corpora- 
tion to  assume  "all  its  obligations,  of 
whatsoever  character,"  includes  a  lia- 
bility arising  in  tort.  Geiger  v.  Sani- 
tary Farm  Dairies  (1920)  146  Minn. 
?35,  178  N.  W.  501. 

Where  the  charter  of  the  consoli- 
dated company,  following  the  lan- 
guage of  the  statute  which  authorizes 
the  consolidation,  provides  that  the 
consolidated  company  shall  be  subject 
to  all  of  the  obligations  and  liabil- 
ities to  the  state  which  belong  to  or 
rest  upon  any  of  the  constituent  cor- 
porations, it  is  liable  for  a  tort  of  a 
constituent  company  notwithstanding 
another  article  provides  that  "the  con- 
tract obligations  of  each  of  said  con- 
stituent companies  shall  be  and  are 
hereby  assumed  by  such  consolidated 
company."    Kansas  City-Leavenworth 


R.  Co.  V.  Langley  (1904)  70  Kan.  45S, 
78  Pac.  858. 

The  obligation  of  a  railroad  com- 
pany which  has  assumed,  upon  the 
purchase  of  another  road,  "to  pay  all 
sums  lawfully  due  for  taxes,  and  also 
an  indebtedness  incurred  in  the  opera- 
tion of  said  railroad  and  property,"  is 
limited  to  contract  liabilities,  and 
does  not  embrace  liabilities  incurred 
by  the  wrongful  act  of  the  other  con- 
tracting party.  Chesapeake,  etc.  R. 
Co.  V.  McLean  (1891)  12  Ky.  L.  Rep. 
989. 

Where  a  partnership  conveyed  to  a- 
trustee  for  the  benefit  of,  and  pend- 
ing the  proper  organization  of,  a  cor- 
iwration,  all  the  business  and  assets 
of  the  firm,  subject,  however,  "to  all 
and  singular  the  debts  and  liabilities 
of  the  grantors  contracted  in  or  aris- 
ing from  or  on  account  of  the  granted 
premises,"  the  conveyance  being  de- 
clared to  be  upon  trust,  to  convey  all 
the  same  assets  to  a  new  corporation 
to  be  formed  "subject  to  the  debts 
and  liabilities  of  the  grantors,  as 
aforesaid,  which  the  corporation  shall 
expressly  assume  and  agree  to  pay  or 
provide  for,"  it  was  said  that  if  it 
had  been  the  main  purpose  of  the  in- 
strument by  which  the  property  was 
transferred  to  the  corporation  to  ex- 
press an  obligation  on  the  part  of  the 
latter  to  assume  all  the  outstanding 
debts  which  the  conduct  of  the  busi- 
ness had  incurred,  it  would  have  been 
difficult  to  conceive  language  more 
apt.  The  plain  words  of  the  covenant 
include  liability  for  all  the  frauds 
committed  by  the  partners  as  a  part 
of  their  management  of  the  business. 
Forbes  v.  Thorpe  (1911)  209  MassL 
570,  95  N.  E.  955. 

In  Campbell  v.  Pittsburgh  &  W.  R. 
Co.  (1890)  137  Pa.  574,  20  Atl.  949, 
where  a  decree  directing  a  judicial 
sale  of  the  franchises  and  property 
of  a  railroad  company  provided  that 
"any  purchaser  .  .  .  shall  take 
.  .  .  subject  to  all  unpaid  purchase 
money  for  any  of  the  lands  or  rights 
of  way  herein  referred  to,  as  well  as 
also  all  unpaid  claims  of  landowners 
for  damages  for  property  taken,  in 
jured,  or  destroyed  in  the  construc- 
tion of  the  railroad,"  it  was  held  that 
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the  claim  of  one  who  had  recovered 
a  judgment  against  the  original  com- 
pany in  an  action  for  trespass  for  en- 
tering upon  his  land  and  constructing 
its  road,  and  who  had  thereafter  con- 
veyed a  right  of  way  to  the  railroad 
company,  belonged  to  the  class  of  gen- 
eral debts  of  the  old  company  which 
ware  not  covered  by  the  terms  of  the 
decree. 

In  Hinrichs  v.  Mississippi  Valley 
Trust  Co.  (1915)  139  C.  C.  A.  371,  223 
Fed.  995,  it  was  held  that  one  whose 
claim  against  a  corporation  for  the 
conversion  of  coal  and  timber  was  in 
litigation  at  the  time  of  a  reorganiza- 
tion agreement  entered  into  between 
the  corporation,  its  stockholders,  and 
certain  of  its  creditors,  was  not  a  cred- 
itor within  the  real  intention  of  a  pro- 
vision of  the  reorganization  agree- 
ment for  a  new  bond  issue,  to  be  sold 
for  cash,  and  the  proceeds  applied 
only  to  "pay  the  indebtedness  of  the 
company  not  herein  otherwise  pro- 
vided for"  and  various  other  purposes, 
and  as  such,  entitled  to  share  in  the 
Hen  of  the  mortgage  securing  such 
bond  isiSue. 

The  assumption  of  "current  liabil- 
ities" has  been  held  not  to  include  a 
liability  for  personal  injuries  inflicted 
before  the  transfer.  Hawkins  v.  Cen- 
tral of  Georgia  R.  Co.  (1903)  119  Ga. 
159,  46  S.  E.  82. 

And  an  agreement  by  a  railroad 
company  acquiring  the  property  of 
another  "to  pay  all  current  indebted- 
ness in  operating"  the  road  does  not 
authorize  the  maintenance  against  it 
of  an  action  for  damages  by  an  injured 
employee  of  the  vendor,  but  he  must 
first  establish  his  claim  against  his 
employer,  and  then  assert  his  claim, 
if  any,  against  the  purchasing  com- 
pany. Chesapeake,  0.  &  S.  W.  R.  Co. 
V.  Griest  (1887)  85  Ky.  619,  4  S.  W. 
328. 

A  consolidated  corporation  assum- 
ing the  payment  of  all  debts  and  lia- 
bilities and  the  fulfilment  of  all  ob- 
ligations by  the  companies  consoli- 
dated is  liable  for  injuries  sustained 
by  an  employee  of  one  of  such  cor- 
porations prior  to  the  consolidation. 
St.  Louis  &  S.  F.  R.  Co.  v.  Marker 
(1883)  41  Ark.  542,  18  Am.  Neg.  Gas. 


260;  Good  v.  Ferguson  &  W.  Land, 
Lumber  &  Handle  Co.  (1913)  107  Ark. 
118,  153  S.  W.  1107,  Ann.  Cas.  1915A, 
644. 

In  Woodworth  v.  Iowa  Central  R.  Co. 
(1914)  170  Iowa,  697,  149  N.  W.  522, 
a  stipulation  in  a  contract  whereby  a 
corporation  purchased  all  the  property 
of  a  railroad  company,  that  "the 
grantee  hereby  assumes  the  payment 
of  all  the  current  and  ordinary 
charges,  costs,  liabilities,  and  ex- 
penses of  the  grantor  arising  out  of 
the  operation  of  the  railroad  and  prop- 
erty of  the  grantor,  and  remaining  un- 
paid at  the  date  of  the  execution  and 
delivery  of  this  indenture,  and  agrees, 
to  indemnify  and  save  harmless  the 
grantor  from  and  against  any  and  all 
such  charges,  costs,  liabilities,  and  ex- 
penses," was  held  to  impose  upon  the 
purchaser  a  liability  to  an  injured  em- 
ployee of  the  seller  notwithstanding  a 
further  provision  in  the  contract  that 
"nothing  in  this  indenture,  expressed 
or  implied,  is  intended  or  shall  be 
construed  to  confer  upon  or  give  to 
any  person  or  corporation  other  than 
the  parties  hereto,  their  successors 
and  assigns,  any  right,  remedy,  or 
claim  under  or  by  reason  of  this  in- 
denture, or  under  or  by  reason  a£  any 
covenant,  condition,  or  stipulation 
herein  contained;  all  the  covenants, 
conditions,  and  stipulations  contained 
in  this  indenture  being  for  the  sole 
and  exclusive '  benefit  of  the  parties 
hereto,  their  successors  and  assigns ;" 
the  court  holding  that  as,  in  view  of 
the  conflicting  provisions  of  these  two 
clauses,  one  must  necessarily  give  way 
to  the  other,  and  since  to  construe  the 
latter  clause  as  depriving  the  creditors 
of  the  corporation  of  all  right  to  avail 
themselves  of  the  other  provisions  of 
the  contract  would  be  to  defeat  and 
to  defraud  every  creditor  of  the  sell- 
ing company  by  rendering  him  de- 
pendent upon  the  mere  grace  of  his 
debtor,  it  would  not  be  so  construed. 

In  Louisville  &  N.  R.  Co.  v.  Biddell 
(1902)  112  Ky.  494,  66  S.  W.  84,  a  pro- 
vision in  a  conveyance  by  a  railroad 
company  to  another  which  had  ac- 
quired all  its  capital  stock,  of  all  its 
property,  that  "this  conveyance  and 
transfer  is  made  subject  to  all  the 
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bonded  indebtedness  and  other  indebt- 
edness of  the  said  railway  company, 
and  the  said  other  companies,  without 
in  any  manner  affecting  the  same,  or 
the  rights  of  the  creditors  therein, 
which  said  railroad  and  property  here- 
by conveyed  are  to  be  operated  as  re- 
quired by  the  laws  of  the  state  of 
Kentucky,"  was  held  to  render  the 
succeeding  corporation  liable  for  per- 
sonal injuries  sustained  by  a  pas- 
sengei-  prior  to  the  conveyance.  The 
court  said:  "Where  terms  used  have 
a  doubtful  meaning,  or  more  than  one 
meaning,  then  the  court  must  look  to 
the  surroundings  for  aid  in  giving 
them  proper  construction.  Therefore, 
in  the  use  of  the  terms  'indebtedness' 
and  'creditor,'  as  used  in  this  deed,  we 
must  presume  that  the  parties  used 
them  in  their  broadest  sense,  as  in- 
tending to  embrace  such  obligations 
as  might  be  legally  imposed  upon  the 
obligee  by  the  law,  without  reference 
to  their  more  restricted  meaning. 
Otherwise  the  narrow  construction  of 
'debts'  (that  is  to  say,  that  the  word 
included  only  contractual  liabilities) 
would  have  been  to  defeat  the  legal 
eifect  of  this  absorption,  and  to  have 
perpetrated  a  wrong  upon  appellee. 
In  the  absence  of  an  express  aver- 
ment'to  that  effect,  the  court  cannot 
presume  that  such  was  the  intention 
of  the  parties.  We  therefore  conclude 
that  'debt,'  as  used  in  this  conveyance, 
under  the  circumstances  of  this  case, 
meant  all  liabilities  of  the  grantor, 
and  the  clause  that  'it  shall  in  no  wise 
affect  the  rights  of  the  creditors' 
meant  the  rights  of  such  persons  as 
held  claims  or  demands  against  the 
grantor." 

In  Proctor  v.  San  Antonio  Street  R. 
Co.  (1901)  26  Tex.  Civ.  App.  148,  62 
S.  W.  938,  a  corporation  which  had 
assumed  its  predecessor's  debts  was 
held  to  be  a  proper  party  to  a  writ 
of  error  in  a  suit  for  personal  injuries 
in  which  judgment  had  been  entered 
for  the  predecessor. 

/,  Effect  of  agreement  to  create  equltaMe 
lien;  priorities  aa  against  other 
creditors. 

In  Francklyn  v.  Sprague  (1887) 
121  U.  S.  215,  30  L.  ed.  936,  7  Sup.  Ct. 
Rep.  961,  it  is  held  that  where  the 


guardian  of  nainor  heirs  conveys, 
under  proper  legislative  authority, 
their  interest  in  the  property  of  a 
partnership  to  a  corporation  which  as- 
sumes all  the  debts  of  the  partner- 
ship the  business  of  which  it  was 
organized  to  continue,  a  debt  due  the 
minors  from  the  partnership  becomes 
the  general  debt  of  the  corporation, 
and  does  not  continue  to  be  a  lien 
upon  the  property. 

It  was  held  in  Hervey  v.  Illinois 
Midland  R.  Co.  (1884)  28  Fed-  169, 
apparently  without  reference  to  the 
rights  of  the  creditors  of  the  pur- 
chasing corporation,  that  a  railroad 
company  which  purchased  the  prop- 
erty and  franchises  of  other  railroad 
companies,  and  assumed  the  payment 
of  their  indebtedness,  did  not  take  the 
property  burdened  with  an  equitable 
lien  in  favor  of  the  creditors  of  the 
selling  company,  but  that  such  creji- 
itors  acquired  only  the  right  of  look- 
ing for  payment  to  the  purchasing 
company. 

Debts  of  the  partnership  must  be 
postponed  to  those  contracted  by  the 
corporation  after  its  organization, 
where  the  corporation  is  organized  to 
continue  the  business  of  a  partner- 
ship whose  assets  are  transferred  to 
it  upon  its  undertaking  to  pay  the 
partnership  debts,  and  the  corpora- 
tion becomes  insolvent.  Lamkin  v. 
Baldwin  &  L.  Mfg.  Co.  (1899)  72 
Conn.  62,  44  L.R.A.  786,  43  Atl.  693, 
1042. 

In  Blake  v.  Domestic  Mfg.  Go. 
(1897)  64  N.  J.  Eq.  480,  38  Atl.  241, 
by  the  transfer  of  all  the  assets  of 
one  corporation  to  another,  which  as- 
sumed all  of  the  former's  indebted- 
ness, bondholders  of  the  former  were 
held  to  become  creditors  of  the  latter, 
but  they  were  held  to  have  no  lien, 
except  such  as  existed  before,  in  pref- 
erence to  creditors  becoming  such 
after  the  transfer. 

But  in  Montgomery  &  W.  P.  R.  Co. 
V.  Branch  (1877)  59  Ala.  139,  an  agree- 
ment by  a  corporation  acquiring  all 
the  property  of  another,  to  pay  the 
debts  of  such  other,  and  the  conse- 
quent dissolution  of  the  debtor  com- 
pany to  which  the  promise  was  made, 
was  held  to  create  an  equitable  lien 
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on  tbe  property  acquired,  as  well  as 
to  bind  the  company  acquiring  the 
property  personally  for  the  payment 
of  such  debts. 

And  in  Ex  parte  Savings  Bank 
(1906)  73  S.  C.  393,  5  L.R.A.(N.S.) 
520,  53  S.  E.  614,  it  is  held  that  a 
banJc  which  takes  over  the  assets 
of  a  liquidating  bank  upon  an  agree- 
ment that  it  will  pay  its  debts  and 
a  certain  sum  to  each  shareholder 
assumes  toward  creditors  the  trust 
relation  held  by  the  transferrer,  and 
the  creditors  of  the  latter  have  a 
prior  lien  on  the  assets  so  transferred, 
in  case  the  transferee  becomes  insol- 
vent before  completing  its  undertak- 
ing. 

So,  also,  in  Lowther  v.  Lowther- 
Kaufmann  Oil  &  Coal  Co.  (1914)  75 
W.  Va.  171,  83  S.  E.  49,  it  is  held  that 
the  general  creditors  of  a  corporation 
whose  property  has  been  taken  over 
by  another  one  in  consideration  of  the 
assumption  by  it  of  the  debts  of  the 
former  have  an  equitable  right,  on  the 
insolvency  of  the  latter,  to  preference 
in  the  distribution  of  the  proceeds  of 
the  sale  of  the  property  derived  from 
their  original  debtor  over  the  claims 
of  the  other  general  creditors  of  the 
purchasing  corporation,  and  to  have 
such  property  separately  sold  for  the 
purpose  of  exact  ascertainment  of 
their  rights,  unless  they  have  released 
the  original  debtor  by  complete  nova- 
tion of  their  debts,  or  otherwise. 

And  in  Cole  v.  Millerton  Iron  Co. 
(1892)  133  N.  Y.  164,  28  Am.  St.  Rep, 
615,  30  N.  E.  847,  it  was  held  that  a 
corporation  to  which  all  the  property 
and  assets  of  another  are  transferred 
upon  a  consideration  nominal  except 
for  an  assumption  by  the  vendee  of  the 
debts  of  the  vendor,  thereby  termi- 
nating the  regular  business  of  the 
vendor,  the  transfer  being  made  and 
accepted  for  that  purpose  and  inten- 
tion, is  not  such  a  purchaser  in  good 
faith  and  for  value  as  to  deprive  the 
creditors  of  the  transferrer  of  their 
right  to  enforce  their  equitable  lien 
upon  the  property  in  the  hands  of  the 
transferee. 

And  in  Blair  v.  St.  Louis,  H.  &  K.  R. 
Co.  (1884)  22  Fed.  36  (upon  de- 
murrer to  answer  and  cross  bill) 
(1885)  24  Fed.  148  (on  demurrer  to 
evidence),  where  a  corporation  trans- 


ferred all  of  its  property  to  a  new 
company  in  consideration  of.  stock  in 
the  latter  and  the  assumption  by  it  of 
the  old  corporation's  liabilities,  it  was 
held  that  one  of  the  creditors  of  the 
latter  was  entitled  to  a  lien  superior 
to  that  of  a  mortgagee  having  notice 
of  the  debt  and  claiming  under  a  sub- 
sequent mortgage,  although  such  mort- 
gage was  given  before  the  claim  was 
reduced  to  judgment. 

g.  Remedies. 

The  question  whether  the  creditors 
can  maintain  an  action  upon  the  agree- 
ment of  the  successor  corporation  to 
assume  the  debts  of  its  predecessor  is 
merely  one  aspect  of  the  general  ques- 
tion whether  a  third  person  may  en- 
force a  promise  made  for  his  benefit. 
The  decisions  herein  set  forth  are 
therefore  to  be  taken,  not  as  stating 
universal  principles,  but  as  reflecting 
the  attitude  of  the  courts  in  the  vari- 
ous jurisdictions. 

Thus,  in  some  cases  it  is  held  that 
where  it  is  agreed  by  the  articles  of 
consolidation  that  the  new  company 
shall  assume  the  debts  and  liabilities 
of  the  old,  and  shall  carry  out  and  per- 
form its  unexecuted  contracts,  an  ac- 
tion may  be  maintained  directly 
against  the  new  company.  Western  U. 
R.  Co.  V.  Smith  (1874)  75  111.  496; 
United  New  Jersey  R.  &  Canal  Co. 
V,  Hoppock   (1877)   28  N.  J.  Eq.  261. 

So,  where  it  is  shown  to  the  court 
by  verified  petition  that,  after  the  com- 
mencement of  the  suit,  the  then  de- 
fendant corporation,  with  certain 
others,  had  merged  and  consolidated 
their  respective  rights  and  franchises, 
and  had  thereby  formed  a  new  and 
consolidated  corporation,  which,  by 
such  merger  and  consolidation,  had 
succeeded  to  all  the  rights  and  as- 
sumed all  the  liabilities  of  the  original 
corporation,  including  the  liability  for 
the  cause  of  action  then  in  litigation, 
there  is  no  error  in  ordering  the  sub- 
stitution of  the  consolidated  corpora- 
tion as  party  defendant,  and  in  render- 
ing judgment  against  it  Louisville, 
E.  &  St.  L.  Consol.  R.  Co.  v.  Summers 
(1892)  131  Ind.  241,  30  N.  E.  873. 

In  E.  I.  Du  Pont  de  Nemours  &  Co. 
V.  Smith  (1918)  164  C.  C.  A.  407,  252 
Fed.  491,  in  which,  although  the 
transaction  between  the  old  and  new 
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corporations  took  the  form  of  a  sale, 
it  appeared  that  it  was,  in  fact,  "a 
financial  reorganization  of  the  busi- 
ness," with  a  very  large  increase  of 
capitalization,  but  with  little,  if  any, 
change  of  ownership,  or  managemenl^ 
and  the  new  company  agreed  "to  as- 
sume and  discharge  all  the  liabilities, 
debts,  and  obligations,  contractual  or 
otherwise,  of  every  kind,  nature,  and 
description,  due  or  to  become  due,  of 
the  vendor,  existing  on  the  date  of 
said  transfer,"  it  was  held  that  the 
new  company  could  be  sued  directly 
for  the  negligence  of  its  predecessor, 
although  the  old  company  was  con- 
tinued in  existence  for  certain  specific 
purposes. 

On  the  other  hand,  in  Louisville  & 
N.  R.  Co.  V.  Hughes  (1910)  134  Ga. 
75,  67  S.  E.  642,  it  is  held  that  the 
fact  that  the  grantee  corporation  has 
agreed  with  the  grantor  to  pay  all  the 
debts  or  liabilities  of  the  latter  exist- 
ing at  the  time  of  the  transfer  does  not 
authorize  one  who  claimed  to  have 
been  injured  by  a  tort  of  the  grantor, 
committed  before  the  making  of  the 
transfer,  to  bring  suit  therefor  against 
the  grantee. 

And  in  Martin  v.  Culpepper  Supply 
Co.  (1921)  —  W.  Va.  — ,  107  S.  E.  188, 
it  is  held  that  one  having  a  claim 
against  the  partnership  for  unliqui- 
dated damages  cannot  maintain  an  ac- 
tion therefor  against  a  corporation 
which  has  purchased  the  business  of 
the  partnership  and  agreed  to  assume 
its  debts  and  liabilities,  such  contract 
having  been  made  for  the  protection 
and  benefit  of  the  former  owners,  and 
not  for  the  sole  benefit  of  the  plaintiff. 

In  Capital  Traction  Go.  v.  Offutt 
(1900)  17  App.  D.  C.  292,  63  L.R.A. 
390;  it  is  held  that  a  covenant  by  a 
corporation  purchasing  the  property 
and  franchise  of  another,  to  "assume, 
discharge,  and  perform  all  the  obli- 
gations of  the  prior  company,  and  all 
its  liabilities  of  what  kind  soever," 
does  not  make  the  purchaser  directly 
responsible  to  a  third  party  for  a  tort 
of  the  older  company,  but  that  such 
liability  can  be  enforced  only  in  a 
court  of  equity. 

A  provision  in  a  consolidation 
agreement  that  "the  new  company 
hereby  formed  does  not  herein  assume 


any  separate  or  individual  liability 
for  the  outstanding  debts,  obligations, 
and  liabilities  of  the  respective  con- 
stituent companies  whose  several  and 
separate  existence  as  to  third  parties 
shall,  as  respects  such  debts,  obliga- 
tions, and  liabilities  of  every  kind  and 
nature,  still  continue,  notwithstanding 
these  articles  of  union  and  consolida- 
tion," does  not  admit  of  the  bringing 
of  an  action  against  the  consolidated 
company  on  an  unliquidated  demand 
against  one  of  its  constituent  com- 
panies. It  is  only  after  such  claim 
has  been  adjudicated  and  converted 
into  a  liquidated  debt  that  the  plaintiff 
may  pursue  the  property  of  the  con- 
stituent company  in  the  hands  of  the 
consolidated  company,  Whipple  v. 
Union  P.  R.  Co.  (1882)  28  Kan.  474. 
The  fact  that  a  corporation  has 
agreed  to  pay  the  debts  of  its  prede- 
cessor will  not  authorize  a  levy  upon 
its  property  of  a  judgment  and  execu- 
tion against  such  predecessor.  Ship- 
man  Coal  Min.  &  Mfg.  Co.  v.  Ffeiffer 
(1894)  11  Ind.  App.  446,  89  N.  E.  291. 

VI.  Waiver  or  UtM  of  rf^M  I^  eredttor. 

The  consent  of  a  stockholder  to  a 
reincorporation  does  not  amount  to  a 
surrender  or  release  of  a  claim 
against  the  company  accruing  prior  to 
the  reincorporation.  Longley  v.  Long- 
ley  Stage  Line  Co.  (1843)  23  Me.  39. 

In  Codman  v.  Lloyd  (1916)  149  C,  C. 
A.  586,  236  Fed.  534,  affirming  (1915) 
227  Fed.  942,  it  was  held  that  a  credi- 
tor of  a  Delaware  corporation  of  whose 
business  and  propeii^  a  Pennsylvania 
corporation  had  assumed  control  with- 
out any  formal  transfer  thereof,  and 
who,  upon  an  attempt  being  subse- 
quently made  to  adjust  the  affairs  of 
the  two  companies,  consisting  of  the 
issuance  of  stock  in  the  Pennsylvania 
company  to  an  amount  equivalent  to 
the  value  of  the  assets  received  from 
the  Delaware  company  to  a  trustee,  in 
trust  for  the  stockholders  of  the  Dela- 
ware company,  and  an  agreement  te 
apply  the  dividends  thereon  to  the  pay- 
ment of  the  claims  of  the  creditors  of 
the  Delaware  company,  signed  an 
agreement  in  which  the  Pennsylvania 
corporation  disclaimed  any  liability 
for  such  debts,  and  the  creditors  of 
the  Delaware  company  waived  "any 
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right  to  claim  payment  from  [the 
Pennsylvania  corporation]  in  connec- 
tion with  said  obligation  in  any  other 
manner  than  as  hereinbefore  set 
forth.'i'  was  estopped  by  his  own 
course  and  contract  from  asserting 
any  claims  he  might  originally  have 
had  against  the  Pennsylvania  company 
by  reason  of  its  taking  possession  of 
the  Delaware  corporation's  assets 
without  right. 

One  who,  as  a  stockholder  in  one  of 
the  constituent  corporations,  becomes 
a  party  to  an  agreement  of  consolida- 
tion which  provides  that  the  consoli- 
dated company  shall  take  the  property 
of  the  constituent  company  free  from 
its  debts,  is  thereby  precluded  from 
asserting  the  liability  of  the  consoli- 
dated company  for  a  debt  due  him 
from  the  constituent  company,  such 
stipulation  amounting  to  an  agree- 
ment of  indemnity  on  the  part  of  the 
signers.  Re  Utica  Nat.  Brewing  Co. 
(1897)  154  N.  Y.  268,  48  N.  E.  521. 

A  creditor  of,  and  stockholder  in,  a 
corporation,  by  assenting  to  a  reorgan- 
ization plan  which  did  not  on  its  face 
give  notice  of  intent  to  prefer  the 
company's  stockholders  to  its  credi- 
tors, and  by  exchanging  its  stock  under 
such  plan  for  stock  in  the  new  corpo- 
ration did  not  lose  its  right  to  charge 
the  new  corporation  with  its  debt, 
where  such  corporation  acquired  all 
the  property  of  the  old  corporation  un- 
der a  sale  on  foreclosure  for  the 
amount  of  the  mortgage,  though  such 
property  was  worth  enough  above  the 
mortgage  to  pay  the  creditors.  Kansas 
City  Southern  R.  Co.  v.  Guardian  Trust 
Co.  (1916)  240  U.  S.  166,  60  L.  ed.  579, 
36  Sup.  Ct.  Rep.  334. 

The  right  of  an. unsecured  creditor 
of  a  corporation,  whose  property, 
though  worth  enough  above  the  mort- 
gage to  pay  the  debt,  was  sold  on  fore- 
closure for  the  amount  of  the  mort- 
gage to  a  new  corporation  formed 
under   a   reorganization    scheme,    to 


charge  the  new  corporation  with  its 
debt,  was  not  affected  by  a  provision 
in  the  reorganization  agreement  that 
no  right  or  obligation  was  created 
thereby  or  assumed  thereunder  by  or 
for  any  new  company  in  favor  of  any 
bondholder  or  any  other  creditor  or 
holder  of  any  claim,  with  respect  to 
any  property  acquired  by  purchase  at 
any  foreclosure  sale,  even  though  such 
creditor  became  a  party  to  the  reor- 
ganization agreement  because  of  its 
other  interests  as  a  stockholder  in  the 
old  company.    Ibid.. 

One  who,  as  a  stockholder,  enters 
into  a  reorganization  agreement,  can- 
not assert  his  judgment,  obtained 
against  the  old  company,  against  the 
assets  of  the  new  company,  to  the 
prejudice  of  other  creditors.  Farm- 
ers' Loan  &  T.  Co.  v.  Central  R.  &  Bkg. 
Co.  (1903)  120  Fed.  1006. 

Where  an  insolvent  corporation's 
creditor,  for  the  amount  of  his  claim, 
agrees  to  accept  stock  in  a  new  corpo- 
ration organized  to  protect  creditors 
of  those  interested  in  the  old  corpora- 
tion, and  to  take  over  its  business,  and 
the  stock  is  issued  and  tendered  to 
such  creditor,  but  is  refused  by  him, 
his  claim  against  the  old  corporation  is 
canceled.  Smith  v.  Hutchinson  Box 
Board  &  Paper  Co.  (1917)  101  Kan. 
274,  166  Pac.  484. 

A  creditor  who  is  a  party  to  and 
beneficiary  of  a  reorganization  agree- 
ment which  provides  for  the  issuance 
of  stock  in  the  reorganized  corpora- 
tion to  the  shareholders  of  the  old 
company  necessarily  assents  to  such 
issue;  and  such  assent  will  preclude 
him  from  claiming  as  against  the  new 
company,  after  they  have  distributed 
the  new  stock,  in  pursuance  of  the 
agreement,  and  he  will  be  obliged  to 
follow  it  in  the  hands  of  the  old  stock- 
holders who  may  have  received  it. 
Vose  V.  Cowdrey  (1872)  49  N.  Y.  336. 

E.  S.  0. 
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STATE  OF  WASHINGTON  EX  REL.  CITY  OF  SEATTLE,  Respt, 

V. 

SEATTLE  &  RAINIER  VALLEY  RAILWAY  COMPANY,  Appt 

Washington  Supreme  Court  (Dept.  Ifo.  8)  — January  7,  1921. 

(—  Wash.  — ,  194  Pac.  820.) 

Pablic  service  commission  —  power  to  interfere  with  municipal  franchise 
contract  —  free  carriage  of  firemen  and  policemen. 

The  legislature,  in  establishing  a  public  service  commission  and  giving 
it  power  to  regulate  rates,  did  not  abrogate  the  proprietary  rights  of  mu- 
nicipal corporations  with  respect  to  the  granting  of  street  railway  fran- 
chises, and  therefore  the  commission  has  no  power  to  interfere  with  a 
provision  in  such  a  franchise  requiring  the  railway  to  carry  firemen  and 
policemen  free  of  charge  when  they  are  in  uniform. 

[See  note  on  this  question  beginning  on  page  1200.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  King 
County  (Ronald,  J.)  in  favor  of  plaintiff  in  a  mandamus  proceeding  to 
compel  defendant  to  comply  with  the  provisions  of  its  franchise  requiring 
it  to  transport  free  of  charge  firemen  and  policemen  while  engaged  in  the 
discharge  of  their  official  duties.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Donworth,  Todd,  &  Higgins     mission  ex  rel,  Quincy  R.  Co.  v.  Quincy, 


and  Hyman  Zettler,  for  appellant: 

The  public  service  commission  has 
jurisdiction  over  the  franchise  provi- 
sion relating  to  the  fares  of  policemen 
and  firemen. 

State  ex  rel.  Seattle  v.  Public  Service 
Commission,  103  Wash.  72,  P.U.R. 
1918F,  810,  173  Pac.  737;  Winfield  v. 
Public  Service  Commission,  187  Ind. 
53,  P.U.R.1918B,  747,  118  N.  E,  531; 
Raymond  Lumber  Co.  v.  Raymond  Light 
&  Water  Co.  92  Wash.  330,  L.R.A. 
1917C,  574,  P.U.R.1916F,  437,  159  Pac. 
183;  Northern  Indiana  &  S.  M.  Teleph. 
Teleg.  &  Cable  Co.  v.  People's  Mut. 
Teleph.  Co.  187  Ind.  496,  P.U.R.1918D, 
548, 119  N.  E.  212 ;  Farmers  &  M.  Co-op. 
Teleph.  Co.  v.  Boswell  Teleph.  Co.  187 
Ind.  371,  P.U.R.1918E,  172,  119  N.  E. 
613 ;  State  ex  rel.  Indianapolis  Traction 
&  Terminal  Co.  v.  Lewis,  187  Ind.  564, 
P.U.R.1918F,  111,  120  N.  E.  129;  Re 
Guilford  Water  Co.  118  Me.  367,  P.U.R. 
1920C,  363,  108  Atl.  446;  Re  Searsport 
Water  Co.  118  Me.  382,  P.U.R.1920C, 
347,  108  Atl.  452;  Salt  Lake  City  v. 
Utah  Lisrht  &  Traction  Co.  52  Utah, 
210,  8  A.L.R.  715,  P.U.R.1918F,  377, 
173  Pac.  556;  Sandpoint  Water  &  Light 
Co.  V.  Sandpoint,  31  Idaho,  498,  L.R.A. 
1918F,  1106,  P.U.R.1918F.  737,  173 
Pac.  972;  State  Public  Utilities  Com- 


290  111.  360,  P.U.R.1920B,  313,  125  N' 
E.  874;  Chicago  R.  Co.  v.  Chicago,  292 
111.  190,  P.U.R.1921A,  77,  126  N.  E. 
585;  HoUister  v.  Hollister  Water  Co. 
(Cal.)  P.U.R.1915D,  626;  Farmington 
Chamber  of  Commerce  v.  Mountain 
States  Teleph.  &  Teleg.  Co.  (N.  M.) 
P.U.R.1915F,  631;  Re  Augusta  Water 
District  (1916)  2  Ann.  Rep.  Me.  P. 
U.  C.  183,  P.U.R.1916E,  39;  Leiper  v. 
Baltimore  &  P.  R.  Co.  262  Pa.  328, 
P.U.R.1919C,  397,  105  Atl.  551;  Ben 
Avon  Borough  v.  Ohio  Valley  Water  Co. 
(Pa.)  P.U.R.1917C,  417;  Franklin  v. 
United  Natural  Gas  Co.  (Pa.)  P.U.R. 
1920B,  800;  Re  MuUan  Waterworks 
(Idaho)  P.U.R.1916D,  894;  Re  Hagar 
(Idaho)  P.U.R.1918E,  456;  Re  Port- 
land R.  Light  &  P.  R.  Co.  (Or.)  P.U.R. 
191 8 A,  764. 

Messrs.  Walter  F.  Meier,  Thomas  J. 
L.  Kennedy,  and  A.  C.  Van  Soelen,  for 
respondent: 

Mandamus  is  the  proper  remedy  to 
compel  free  transportation  of  police- 
men and  firemen. 

Oklahoma  City  v.  Oklahoma  R.  Co. 
20  Okla,  1,  16  L.R.A.(N.S.)  651, 
93  Pac.  48. 

The  rendering  of  free  service  to  a 
municipality  is  not,  in  the  absence  of  a 
statute  so  providing,  an  unlawful  dis- 
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crimination;  or  a  practice  contrary  to 
public  policy,  as  a  matter  of  common 
Iaw 

Belfast  V.  Belfast  Water  Co.  116  Me. 
234,  L.R.A.1917B,  908,  P.U.R.1917A, 
313,  98  Atl.  738;  Superior  v.  Douglas 
County  Teleph.  Co.  141  Wis.  363,  122 
N.  W.  1023 ;  Fretz  v.  Edmond,  —  Okla, 
— ,  L.R.A.1918C,  405,  168  Pac.  800; 
New  York  TelejA.  Co.  r.  Seigel-Cooper 
Co.  202  N.  ,Y.  502,  36  L.R.A.  (N.S.) 
560,  96  N.  E.  109. 

Free  transportation  of  police  officers 
may  be  required  by  statute  without  vio- 
lation of  the  14th  Amendment  to  the 
Constitution. 

Sutton  V.  New  Jersey,  244  U.  S.  258, 
61  L.  ed.  1117,  P.U.R.1917E,  682,  37 
Sup.  Ct.  Rep.  508. 

Nor  does  a  free  service  provision  in 
a  franchise  mean  that  service  is  ren- 
dered without  compensation,  because 
the  municipality  pays  for  the  service 
by  grantinsr  the  privilege  of  the  use 
of  its  streets. 

State  V.  Peninsular  Teleph.  Co.  — 
Fla.  — ,  10  A.L.R.  501,  P.U.R.1917E, 
453,  75  So.  201 ;  Oklahoma  City  v.  Okla- 
homa R.  Co.  20  Okla.  1, 16  L.R.A.(N.S.) 
651,  93  Pac.  48;  Pacific  Teleph.  &  Teleg. 
Co.  v.  Everett,  97  Wash.  259,  166  Pac. 
650;  Northwestern  Warehouse  Co.  v. 
Oregon  R.  &  Nav.  Co.  32  Wash.  218,  73 
Pac.  388;  State  ex  rel.  Public  Service 
Commission  v.  Spokane  &  I.  E.  R.  Co. 
89  Wash.  599,  L.R.A.1918C,  675,  P.U.R. 
1916D,  469,  154  Pac.  1110;  State  ex 
rel.  McBride  v.  Superior  Ct.  103  Wash. 
409,  174  Pac.  973. 

The  p'iblic  service  commission  has  no 
jurisdiction  to  relieve  defendant  of  its 
franchise  obligation  to  transport  police- 
men and  firemen  free  of  charge  while 
on  duty. 

State  ex  rel.  Tacoma  R.  &  Power  Co. 
v.  Public  Service  Commission,  101 
Wash.  601,  P.U.R.1918E,  277,  172  Pac. 
890;  Seattle  v.  Puget  Sound  Traction, 
Light  &  P.  Co.  103  Wash.  41,  174  Pac. 
464. 

The  public  service  commission  has 
only  those  powers  and  that  jurisdiction 
expressly  granted  or  necessarily  im- 
plied. 

Wishkah  Boom  Co.  v.  Greenwood 
Timber  Co.  88  Wash.  568, 153  Pac.  367; 
State  ex  rel.  Public  Service  Commission 
v.  Spokane  &  I.  E.  R.  Co.  89  Wash.  599, 
L.R.A.1918C,  675,  P.U.R.1916D,  469, 
154  Pac.  1110;  Ops.  Atty.  Gen.  (Wash.) 
1917-18  p.  280;  Oi».  Atty.  Gea. 
(Wash.)  1911-12,  p.  198;  Ops.  Atty. 
Gen.  (Wash.)  1915-16  p.  193. 

An  attempt  to  abrogate  a  franchise 
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contract  is  justifiable  only  when  done 
for  the  public  welfare,  in  which  case 
the  abrogation  is  the  exercise  of  a  gov- 
ernmental function,  valid  only  if  done 
in  the  legitimate  exercise  of  the  police 
power. 

Superior  v.  Douglas  County  Teleph. 
Co.  141  Wis.  363,  122  N.  W.  1023;  Wal- 
la Walla  v.  Walla  Walla  Water  Co.  172 
U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77;  Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  399,  63  L.  ed.  669, 
6  A.L.R.  1648,  P.U.R.1919D,  239,  39 
Sup.  Ct.  Rep.  349;  Warsaw  v.  Pavilion 
Natural  Gas  Co.  Ill  Misc.  565,  182  N. 
Y.  Supp.  73;  Freeport  v.  Nassau  & 
S.  Lighting  Co.  Ill  Misc.  671,  181  N. 
Y.  Supp.  830;  Reed  v.  Anoka,  85  Minn. 
294,  88  N.  W.  981;  Omaha  Water  Co. 
V.  Omaha,  12  L.R.A.(N.S.)  736,  77  C, 
C.  A.  267,  147  Fed.  1,  8  Ann.  Cas.  614; 
Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  868,  46  L.  ed.  692,  22 
Sup.  Ct  Rep.  410;  Union  Dry  Goods 
Co.  V.  Georgia  Pub.  Serv.  Corp.  248  U. 
S.  372,  63  L.  ed.  309,  9  A.L.R.  1420, 
P.U.R.1919C,  60,  39  Sup.  Ct.  Rep.  117; 
Winfield  v.  Public  Service  Commission, 
187  Ind.  53,  P.U.R.1918B,  747,  118  N. 
E.  531. 

The  Public  Service  Commission  Act 
does  not  operate  to  terminate  existing 
franchise  rates,  nor  does  the  filing  of 
a  tariff  with  the  public  service  com- 
mission have  this  effect. 

State  ex  rel.  Home  Teleph.  &  Teleg. 
Co.  V.  Superior  Ct.  110  Wash.  396,  188 
Pac.  404;  State  ex  rel.  EUertsen  v. 
Home  Teleph.  &  Teleg.  Co.  102  Wash. 
196,  172  Pac.  899 ;  Seattle  Electric  Co. 
V.  Seattle,  78  Wash.  203,  138  Pac.  892; 
Raymond  Lumber  Co.  v.  Raymond  Light 
&  Water  Co.  92  Wash.  330,  L.R.A. 
1917C,  574,  P.U.R.1916F,  437,  169  Pac. 
133 ;  Freeport  v.  Nassau  &  S.  Lighting 
Co.  Ill  Misc.  671,  181  N.  Y.  Supp.  830; 
Warsaw  v.  Pavilion  Natural  Gas  Co. 
Ill  Misc.  665,  182  N.  Y.  Supp.  73; 
Freeport  Water  Co.  v.  Freeport  Water 
Co.  (Me.)  P.U.R.1920E,  49;  Sultan  R. 
&  Timber  Co.  v.  Great  Northern  R.  Co. 
58  Wash.  604,  109  Pac.  820,  1020. 

Mitchell,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  by  the  Seattle  & 
Ranier  Valley  Railway  Company  is 
proaecuted  from  a  judgment  of  the 
superior  court  of  King  county  di- 
recting the  issuance  of  a  peremp- 
tory writ  of  mandate  compelling  the 
appellant  to  comply  with  the  provi- 
sions of  its  franchises,  requiring  it 
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to  transport  free  of  charge  upon  its 
street  raUways  within  the  city  of 
Seattle  policemen  and  firemen  in 
uniform  while  engaged  in  the  dis- 
charge of  their  official  duties.  No 
exceptions  were  taken  to  the  find- 
ings made  by  the  court  upon  the 
trial  of  the  case.  From  these  find- 
ings it  appears  that  prior  to  the 
effective  date  of  the  Public  Service 
Commission  Law  of  1911  the  city  of 
Seattle,  by  its  franchise  ordinances, 
granted  to  the  predecessors  in  inter- 
est of  the  appellant  the  right  to 
operate  street  railway  lines  upon 
certain  streets  in  the  city;  that  in 
the  terms  and  conditions  contained 
in  the  franchises  granted  to  the 
grantees  therein  named,  their  suc- 
cessors and  assigns,  there  was  a 
provision,  as  a  part  of  the  consid- 
eration for  the  use  of  the  streets,  re- 
quiring the  holders  of  the  franchises 
to  carry  city  policemen  and  firemen 
in  uniform  free  over  their  street 
railway  lines  while  in  the  discharge 
of  their  official  duties ;  that  this  pro- 
vision is  a  valuable  undertaking  on 
the  part  of  the  franchise  holders,  in 
behalf  of  the  city,  and,  if  not  en- 
forced, will  work  great  hardship 
upon  and  require  the  expenditure  of 
large  sums  of  money  by  the  city  for 
the  carrying  of  its  policemen  and 
firemen  over  the  street  railways  in 
the  discharge  of  their  several 
duties;  and  that  the  city  has  paid 
and  is  paying  for  such  transporta- 
tion by  granting  and  permitting  the 
franchise  holders  the  use  of  its 
streets.  Other  findings  are  to  the 
effect  that,  pursuant  to  the  fran- 
chise" grants,  the  grantees  and  their 
successors  and  assigns,  including 
the  Seattle  &  Ranier  .Valley  Rail- 
way Company,  have  at  all  times 
since  occupied  the  public  streets  of 
the  city,  and  maintained  and  oper- 
ated thereon  street  railway  lines, 
and  in  compliance  with  the  terms  of 
the  franchises,  as  rental  for  the  use 
of  the  streets,  did  transport  city 
policemen  and  firemen  in  uniform 
until  the  17th  day  of  November, 
1919,  and,  further,  that  on  the  18th 
day  of  October,  1919,  the  Seattle  & 
Ranier    Valley    Railway    Company 


sought  to  avoid  its  franchise  obliga- 
tions to  the  city  by  filing  with  the 
public  service  commission  a  new 
tariff,  containing  the  statement  as 
follows:  "Under  certain  tariffs 
heretofore  filed,  and  specifically  un- 
der passenger  tariff  No.  2,  in  para- 
graph No.  7,  the  provision  therein 
contained  for  carrying  policemen 
and  firemen  free  is  hereby  elim- 
inated, and  hereafter  the  Seattle 
policemen  and  firemen,  whether  in 
full  uniform  or  not,  will  be  charged 
the  regular  adult  fare," — and  upon 
the  expiration  of  thirty  days,  with- 
out any  hearing  before  the  commis- 
sion or  at  all,  set  up  the  claim  thsA 
the  franchise  provision  had  been 
canceled,  and  thereupon  refused  to 
comply  with  that  provision, — all 
without  the  consent  of  the  city, — 
and  has  at  all  times  since  refused  to 
comply  therewith  in  spite  of  the 
written  demand  of  the  city. 

No  contention  is  made  that  the 
city,  which  is  a  city  of  the  first  class, 
was  not  acting  within  its  rights  and 
power,  at  the  date  of  the  franchise 
grants,  in  incorporating  therein  as 
a  valid  and  enforceable  obligation 
the  requirement  that  the  grantees, 
their  successors  and  assigns,  should 
carry  policemen  and  firemen  free. 
Counsel  for  appellant  say  there  is 
only  one  question  in  this  case,  viz.. 
Did  the  public  service  commission 
have  jurisdiction  over  this  franchise 
provision  relating  to  the  fares  of 
policemen  and  firemen?  To  put  it 
more  fully,  if  possible,  the  control- 
ling query  is :  Did  the  enactment  of 
the  Public  Service  Commission  Law 
of  1911  supersede  the  right  of  the 
city  to  insist  upon  the  enforcement 
of  its  rights  under  the  terms  of 
franchise  ordinances  passed  by  the 
city  and  accepted  by  the  grantees 
prior  to  the  going  into  effect  of  that 
law,  requiring  the  grantees,  their 
successors  and  assigns,  to  carry  free 
the  city's  policemen  and  firemen 
when  engaged  in  their  respective 
official  duties?  To  sustain  the  af- 
firmative of  the  proposition  con- 
tained in  the  inquiry,  appellant  calls 
attention  to  a  long  list  of  author- 
ities, of  which  the  Indiana  case  of 
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Winfield  v.  Public  Service  Commis- 
sion (1918)  187  Ind.  53,  P.U.R. 
1918B,  747,  118  N.  E.  531,  is  fairly 
typical.  In  that  case  the  city  of  Lo- 
gansport  had  granted  a  franchise  to 
a  telephone  company  in  which  it  was 
provided  that  certain  municipal  of- 
ficers should  have  free  telephones 
for  public  business.  For  over  ten 
years  the  company  complied  with 
the  requirement,  when,  after  the 
passage  of  the  Public  Service  Com- 
mission Act  of  that  state,  the  com- 
pany secured  the  consent  of  the  com- 
mission to  an  abrogation  of  this 
franchise  provision.  Before  dealing 
with  the  narrow  question  of  whether 
the  commission  had  power  to  order 
a  charge  to  be  made  against  the  city 
for  the  telephones  stipulated  to  be 
free  by  the  franchise  contract,  the 
court  reviewed  the  authorities  as  to 
the  general  principles  involved,  and 
reached  the  conclusion,  viz.: 

"Except  where  the  state  has  thus 
irrevocably,  either  directly  or  indi- 
rectly, devested  itself  of  the  right 
to  so  exercise  its  police  power,  the 
state  may,  for  the  public  good,  reg- 
ulate the  .  .  .  conduct  of  the 
public  service  companies,  and  the 
most  frequent  call  for  such  regula< 
tion  relates  to  charges  of  such  com- 
panies for  their  public  service;  the 
principle  underlying  such  regula- 
tion being  that  the  charges  for  serv- 
ice shall  be  fair  and  reasonable,  all 
things  considered,  and  that  the  rate 
fixed  shall  not  be  so  low  as  to  de- 
prive the  company  of  means  of  ade- 
quate service,  nor  so  high  as  to  un- 
duly burden  the  public. 

"Every  charter  granted*  by  the 
state,  and  every  franchise,  whether 
granted  by  the  state  directly  or  by 
the  municipality  acting  as  agent  of 
the  state,  is  granted  in  view  of  the 
rules  above  stated,  and  especially  in 
contemplation  of  the  fact  that  unless 
the  state  has  in  the  charter  to  the 
utility  company,  or  in  the  authority 
to  its  agent,  or  by  ratification,  aban- 
doned its  power  to  so  regulate,  the 
state's  power  is  by  implication  writ- 
ten into  such  contract;  and  there- 
fore the  state's  act  of  regulation, 
within  the  limits  above  stated,  is  not 
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an  impairment  of  the  contract,  but 
rather  an  exercise  of  a  right  provid- 
ed in  the  contract." 

The  court  then  proceeded  to  exam- 
ine the  statutes  of  that  state  to  see 
if  the  state  had  abandoned  its  power 
of  supervision  over  the  subject,  and 
expressed  its  view  thereon  as  fol- 
lows :  "We  hold,  therefore,  that,  in 
so  far  as  the  public  interests  are  in- 
volved, nothing  in  the  charter  of  the 
defendant  telephone  company, 
nothing  in  the  powers  granted  to  the 
city,  and  nothing  in  the  franchise 
contract  between  the  city  and  the 
defendant  telephone  company,  pre- 
vents the  state  from  regulating 
rates,  including  the  matter  of  com- 
pensation to  the  city." 

It  was  held  the  commission  had 
power  to  make  the  order  complained 
of.  It  is  claimed  by  the  appellant 
that  the  Indiana  Public  Service 
Commission  Act  is  identical  with 
ours,  so  far  as  the  question  involved 
at  bar  is  concerned,  and  that  the  de- 
cision is  directly  in  j^oint.  But  the 
similarity  of  the  Public  Service  Com- 
mission Act  of  that  state  to  the  Pub- 
lic Service  Commission  Law  of  thi?, 
state  does  not  of  itself  make  that  de- 
cision directly  in  point  or  entirely . 
persuasive  in  the  present  case.  In 
that  case  the  court  necessarily  ex-, 
amined  not  only  the  Public  Service 
Commission  Act,  but  also  the  stat- 
utes conferring  powers  upon  cities 
to  ascertain  if  the  state  had  thereby, 
through  the  cities  as  its  agents, 
abandoned  the  state's  important 
function  of  supervision  over  rates 
and  charges;  for,  said  the  court, 
every  franchise,  whether  granted  by 
the  state  directly  or  by  the  munic- 
ipality acting  as  agent  of  the  state, 
is  granted  in  contemplation  of  the 
fact  that  unless  the  state  has  in  its 
charter  to  the  utility  company,  or  in 
the  authority  of  its  agent,  or  by 
ratification,  abandoned  its  power  to 
regulate,  the  state's  power  is,  by  im- 
plication, written  into  the  contract. 
And,  after  making  a  complete  exam- 
ination of  all  such  statutes  of  that 
state,  the  court,  as  already  stated, 
concluded,  among  other  things,  that 
nothing  in  the  powers  granted  to  the 
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city  "prevents  the  state  from  reg- 
ulating rates,  including  the  matter 
of  compensation  to  the  city." 

The  same  may  be  said  of  the  case 
of  Sandpoint  Water  &  Light  Co.  v. 
Sandpoint  (1918)  31  Idaho,  498, 
L.R.A.1918F.  1106,  P.U.R.1918F, 
737,  173  Pac,  972,  cited  and  relied 
on  by  the  appellant-  The  issue  in 
that  case  related  to  the  authority  of 
the  Utilities  Ck)mmission  to  revoke 
the  right  of  the  city  to  receive  water 
for  street  sprinkling  free  of  charge 
under  the  franchise.  It  was  decid- 
ed the  commission  had  such  power. 
In  discussing  the  issue,  reference 
was  made  to  the  doctrine  that 
the  power  to  supervise  and  reg- 
ulate rates  and  charges  by  public 
utilities  is  an  inherent  function  of 
government,  which  occupies  a  large 
space  within  the  domain  of  the 
police  power  of  the  state.  Then, 
considering  the  question  of  the  abro- 
gation by  the  state  for  a  limited 
period  of  its  right  to  exercise  this 
power,  certain  provisions  of  the  Con- 
stitution of  that  state  were  cited  to 
suggest  the  question  if  the  Constitu- 
tion does  not  contain  a  limitation 
upon  the  legislature  or  any  of  its 
agencies  to  contract  in  any  manner 
and  at  any  time  to  suspend  the  right 
of  the  state  to  exercise  its  police 
power  in  such  cases.  In  this  connec- 
tion, however,  the  opinion  reads: 
"But,  without  considering  that  ques- 
tion our  attention  has  not  been 
called  to  any  attempt  upon  the  part 
of  the  legislature  of  this  state  to  au- 
thorize mtinicipalities  to  enter  into 
contracts  which  will  in  any  manner 
abridge  this  power  of  the  state.  The 
franchise  must,  therefore,  be  held  to 
have  been  granted  any  accepted  sub- 
ject to  the  right  of  the  state  any 
time  to  exercise  its  reserved  police 
power  in  the  manner  of  regulating 
rates." 

It  follows,  therefore,  by  the  care- 
ful course  pursued  in  those  cases  re- 
lied on  by  the  appellant,  that  in 
answering  the  question  in  the  pres- 
ent case  we  must  consider  not  only 
the  Public  Service  Commission  Law 
of  this  state,  but  the  statutes  con- 
ferring powers  upon  cities  as  well, 


to  see  if  the  state  has  previously  sus- 
pended its  regulatory  powers  in  re- 
spect to  the  particular  charges  in 
question.   This  court  has  been  called 
upon  in  a  number  of  cases  to  deter- 
mine the  power  and  scope  of  author- 
ity of  the  Public  Service  Commis- 
sion, the  rights' of  cities  under  fran- 
chises which  were  granted  to  public 
service  companies  prior  to  the  enact- 
ment of  the  Public  Service  Commis- 
sion Law,  and  the  rights  and  obliga- 
tions of  the  public  service  companies 
as  well  as  those  of  the  general  pub- 
lic.    Those  cases  dealing  with  the 
power  of  the  commission  to  abrogate 
the  provisions  of  such  franchises 
have  generally  been  divided  into  two 
classes:  (1)  Those  affecting  rates  or 
service  designed  in  behalf  of  the 
general  public,  such  as  State  ex  reL 
Webster  v.  Superior  Ct,  67  Wash.  37, 
L.R.A.1915C,  287, 120  Pac.  861,  Ann. 
Cas.  1913D,  78,  and  State  ex  rel. 
Seattle  v.  Public  Service  Commis- 
sion, 103  Wash.  72,  P.U.R.191gF, 
810,  173  Pac.  737 ;  and  (2)  those  af- 
fecting the  individual  pecuniary  and 
proprietary  rights  of  the  city  itself 
as  consideration  for  the  franchise 
rights  granted  the   public   service 
company,  such  as  State  ex  rel.  Ta- 
coma  R.  &  Power  Co.  v.  Public  Serv- 
ice   Commission,    101    Wash.    601, 
P.U.R.1918E,  277,  172  Pac.  890,  and 
Seattle  v.  Puget  Sound  Traction, 
Light  &  P.  Co.  103  Wash.  41,  174 
Pac.  464,  the  one  governmental  and 
the  other  proprietary,  on  the  part  of 
the  city.    As  to  the  latter,  the  kind 
here  involved,  it  has  been  decided 
that  the  legislature  intended  to,  and 
did,  vest-the  city  with  the  whole  of 
the  state's  police  power  touching  the 
subject-matter,  which  has  not  been 
interfered  with  by  the  Public  Serv- 
ice Commission  Law.   While  counsel 
for  the  appellant  contends  otherwise, 
we  are  satisfied  the  cases  of  State  ex 
rel.  Tacoma  R.  &  Power  Co.  v.  Pub- 
lic Service  Commission  and  Seattle 
V.  Puget  Sound  Traction  Light  &  P. 
Co.  supra,  are  authorities  that  settle 
the  question  in  this  case. 

In  the  Tacoma  Case  the  Public 
Service  Commission  decided  it  had 
no  power  to  relieve  the  street  rail- 
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way  company  from  certain  of  its 
franchise  provisions  which  it  had 
complained  of  and  asked  to  have 
abrogated.  The  controversy  was 
presented  to  this  court  by  an  appli- 
cation for  a  writ  of  mandate  to  the 
commission.  This  court  said:  "The 
franchise  provisions  complained  of 
are  those  requiring  the  street  car 
company,  the  petitioner,  to  pave  be- 
tween its  tracks  and  1  foot  on  either 
side,  to  contribute  to  the  cost  of 
bridges,  to  pay  a  certain  percentage 
of  its  gross  earnings  to  the  city,  and 
to  permit  certain  officers  or  em- 
ployees of  the  city  free  transporta- 
tion. The  franchises  containing 
these  provisions  were  all  granted 
prior  to  the  passage  of  the  Public 
Service  Commission  Law." 

The  opinion  takes  notice  of  the 
statute  granting  power  to  cities  of 
the  first  class  (which  need  not  be  re- 
peated here)  and  holds :  "Here  is  a 
dear  and  specific  grant  by  the  state 
to  the  city  to  impose  terms  and  coh- 
ditions  upon  which  any  of  its  streets 
may  be  used  by  a  street  railroad." 

It  was  claimed,  however,  by  the 
company,  that,  this  being  a  matter 
within  the  police  power,  the  state 
had  the  right  by  a  subsequent  stat- 
ute to  confer  upon  the  public  service 
commission  the  power  to  abrogate 
such  franchise  provisions,  and  had 
in  fact  done  so  by  the  Public  Service 
Commission  Law.  The  court  then 
examined  and  analyzed  the  Public 
Service  Commission  Law,  and  indeed 
the  history  of  that  law  as  it  passed 
through  the  legislature,  and  decided 
there  is  nothing  in  the  law  which 
either  expressly  or  by  necessary  im- 
plication confers  power  upon  the 
commission  to  deal  with  the  question 
of  franchises,  or  to  modify  the  terms 
previously  imposed  therein ;  and  that 
the  history  of  the  legislation  indi- 
cates an  affirmative  intention  on  the 
part  of  the  legislature  not  to  confer 
such  power  upon  the  public  service 
commission.  The  result  was  a  denial 
of  the  writ  prayed  for. 

In  the  Seattle  Case  the  city  sued 
the  street  railway  company  to  recov- 
er 2  per  cent  on  the  gross  receipts 
from  the  operation  of  its  street  rail- 
way, as  provided  for  in  its  fran*. 
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chises.  The  opinion  says:  "The 
question  here  is  whether  the  Public 
Service  Commission  Law,  either  by 
its  terms  or  by  necessary  implica- 
tion, attempted  to  confer  power  up- 
on the  public  service  commission  to 
modify  or  abrogate  franchise  provi- 
sions which  had  theretofore  been 
imposed  by  the  city  in  granting  the 
franchises  under  the  specific  grant 
of  the  legislature." 

The  statutes  were  again  examined 
and  discussed,  and  reference,  with 
approval,  was  made  to  the  decision  in 
the  Tacoma  Case.  The  decision  was 
in  favor  of  the  city. 

Counsel  for  appellant,  disagreeing 
with  this  view,  seeks  to  distinguish 
the  present  case  from  the  two  cases 
just  referred  to,  and  indeed  argues 
that  this  court  has  in  effect  done 
so.  Reliance  is  had  upon  the  case 
of  State  ex  rel.  Seattie  v.  Public 
Service  Commission,  103  Wash. 
72,  P.U.R.1918F,  810,  173  Pac.  737, 
which  was  a  case  wherein  it  was  de- 
cided the  commission  had  the  power 
to  cancel  a  provision  in  a  franchise 
requiring  the  street  railway  com- 
pany to  sell  commutation  tickets  to 
the  public  generally.  The  particu- 
lar thought  or  language  in  the  opin- 
ion referred  to  by  the  appellant  is 
that  portion  wherein,  after  Referring 
to  the  Tacoma  Case,  holding  there 
was  no  power  in  the  commission  to 
relieve  the  railway  company  from 
certain  franchise  provisions  it  was 
said:  "But  the  provisions  under 
consideration  in  that  case  did  not  re- 
late to  rates  or  fares  as  in  this  case." 

And  further  certain  language  in 
the  Tacoma  Case  as  follows:  "The 
right  to  deal  with  the  question  of 
rates  and  service  is  an  entirely  dif- 
ferent matter  from  the  right  to 
grant  franchises  or  abrogate  the 
provisions  thereof," 

The  language  in  those  opinions, 
selected  and  depended  upon  by  the 
'  appellant,  must  be  understood  in  the 
light  of  the  subjects  to  which  it  was 
directly  or  impliedly  intended.  It  re- 
ferred to  rates,  fares,  and  service  as 
related  to  the  rights  of  the  general 
public  as  distinguished  from  the  pro- 
prietary rights  of  the  city  granting 
the  franchises.   Obviously  this  is  so ; 
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for  in  the  Tacoma  Case  one  of  the 
franchise  provisions 
immediately  and  di- 
rectly called  in  ques- 
tion (similar  to  the 
one  in  the  case  at 
bar)  was  free  trans- 
portation to  certain 

officers  and  employees  of  the  city,  re- 
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tract— free    enr- 
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lief  from  which  it  was  therein  de- 
cided the  conmiission  was  powerless 

to  consider. 
Judgment  affirmed. 

Holcomb,  Ch.  J.,  and  Mount,  Main, 
and  Totanan,  JJ.,  concur. 

Petition    for    rehearing    denied 
March  3, 1921. 


ANNOTATION. 

Franchise  provinon  for  free  or  reduced  rates  by  public  service  corporatioa 
as  within  constituticmal  or  statutory  provision  prohibiting  disoinaination. 


The  above  question  is  treated  in  a 
note  appended  to  State  v.  Peninsular 
Teleph.  Co.  10  A.L.R.  504.  The  ques- 
tion involved  is  one  of  construction  of 
public  utility  acts  and  other  statutes 
prohibiting  discrimination,  as  dis- 
tinguished from  the  question  of  con- 
stitutional law  as  to  impairment  of 
contract  obligations,  assuming  that 
the  legislature  intended  the  statute  to 
apply  to  the  franchise  provisions. 
This  question  of  constitutional  law  is 
treated  in  notes  to  Salt  Lake  City  v. 
Utah  Light  &  Traction  Co.  3  A.L.R. 
730,  and  Virginia-Western  Power  Co. 
V.  Com.  9  A.L.R.  1148,  on  the  question 
of  the  power  of  a  public  service  com- 
mission to  increase  franchise  rates; 
and  in  the  note  to  Dubuque  Electric 
Co.  V.  Dubuque,  10  A.L.R.  499,  on  the 
question  of  franchise  provisions  for 
freC:  or  reduced  rates  by  public  serv- 
ice corporatiojcis  as  constituting  con- 
tracts protected  from  change  under 
the  contract  clause  of  the  Federal 
Constitution. 

In  general,  the  cases  cited  in  the 
reported  case  (State  ex  rel.  Seattle 
V.  Seattle  &  R.  Valley  R.  Co.  ante, 
1194)  are  discussed  in  the  notes  above 
referred  to.  It  will  be  observed  that 
in  that  case  the  court  distinguishes, 
as  regards  the  present  question,  be- 
tween the  governmental  and  the  pro- 
prietary rights  of  the  municipality. 
While  as  respects  the  former,  the 
court  held  in  State  ex  rel.  Seattle  v.' 
Public  Service  Commission  (1918)  103 
Wash.  72,  P.U.R.1918F,  810,  173  Pac. 
737,  cited  In  the  note  in  9  A.L.R.  on 
page  1176,  that  the  public  service  com- 


mission had  power  to  authorize  the 
discontinuance  of  the  sale  of  com- 
mutation tickets  by  a  street  railway 
company,  provided  for  in  the  fran- 
chise; yet  in  the  reported  case 
(State  ex  bel.  Seattle  v.  Seath^e  & 
R.  Valley  R.  Co.)  the  court  held  that 
the  Public  Service  Commission  Law 
had  not  conferred  power  on  the  com- 
mission to  interfere  with  a  provision 
in  the  street  railway  franchise  re- 
quiring the  railway  to  carry  firemen 
and  policemen  in  uniform  free  of 
charge. 

Generally,  cases  involving  the  abro- 
gation of  free  or  reduced  rates  pro- 
vided for  in  franchises  have  turned  on 
the  question  of  constitutional  law 
rather  than  on  that  of  construction  of 
statutes  or  constitutional  provisions; 
and  a  search  has  disclosed  no  case  di- 
rectly in  point  on  the  present  question 
decided  since  the  preparation  of  the 
note  in  10  A.L.R.  504,  above  referred 
to.  Attention  may  be  called,  however, 
to  Hillsboro  v.  Public  Service  Commis- 
sion (1920)  97  Or.  320,  P.U.R.1920C, 
817,  187  Pac.  617,  and  to  the  decision 
on  rehearing  in  (1920)  97  Or.  332, 192 
Pac.  390,  although  in  this  case  the 
question  was  primarily  one  of  consti- 
tutional law.  In  the  first  decision  the 
court  held  that  a  franchise  providing 
for  free  hydrants  to  a  municipality 
after  a  term  of  years  was  a  rate-mak- 
ing contract,  and  subject  to  modifica- 
tion by  the  public  service  commission, 
on  application  by  the  utility,  so  as  to 
require  the  payment  of  a  specified  rate 
in  lieu  of  the  free  hydrants.    In  deny- 
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ing  the  petition  for  rehearing,  the 
court  referred  to  the  provision  of  the 
Public  Service  Commission  Act,  that 
nothing  therein  should  prevent  trans- 
portation of  persons  or  property  or  the 
production,  furnishing,  etc.,  of  light, 
water,  or  power  within  the  state,  "free 
or  at  reduced  rates,  for  the  United 
States,  the  state,  or  any  municipality 


thereof."  This  language,  the  court 
said,  must  be  read  in  connection  with 
the  context,  and  was  found  in  a  sec- 
tion forbidding  unjust  discrimination, 
being  merely  an  exception  permitting, 
and  not  requiring,  free  service  to 
municipalities;  so  that  such  services, 
like  others,  were  within  the  scope  of 
the  commission's  power.       R.  E.  H. 


WILLIAM  MEINERT,  Alias  Puss  Meinert,  Appt., 

V. 

STATE  OF  INDIANA. 

Ittdiana  Supteme  Court— June  2S,  1921. 
(_  ind,  — ,  131  N.  E.  515.) 

Ganinsr  —  keeping  room  —  inmate  of  jail. 

A  prisoner  in  a  jail  having  authority  over  the  other  prisoners  in  the 
room  where  he  is  confined,  who  furnishes  cards  and  supervises  games  o| 
chance,  taking  a  "rake-off"  on  each  "pot"  for  the  privilege  of  playing  in 
the  room,  violates  a  statute  against  keeping  a  room  to  be  used  for  gaming. 

[See  note  on  this  question  beginning  on  page  1202.] 


Appeal  by  defendant  from  a  judgment  of  the  Criminal  Court  for  Marion 
County  (Ballou,  J.)  convicting  him  of  keeping  a  building  and  room  used 
and  occupied  for  gaming.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Holmes  &  McCallister  for     Ewbank,  J.,  delivered  the  opinion 
appellant.  of  the  court: 


Mr.  U.  S.  Lesh,  Attorney  General,  and 
Mrs.  Edward  Franklin  White,  Deputy 
Attorney  General,  for  the  State: 

One  charged  with  keeping  a  house 
for  gaming  need  not  be  the  owner  of 
the  room  or  any  of  its  contents. 

Flatters  v.  State,  —  Ind.  — ,  127  N. 
£.  5;  United  States  v.  Miller,  4  Cranch, 
C.  C.  104,  Fed.  Cas.  No.  15,773;  Alex- 
ander v.  Com.  12  Ky.  L.  Rep.  470. 

A  building  which  is  being  "used"  for 
an  unlawful  purpose  is  being  "kept" 
for  such  purpose. 

Oligschlager  v.  Territory,  15  Okla. 
141,  79  Pac  913. 

To  "set  up  a  gaming  table"  is  to  pro- 
vide whatever  may  be  necessary  for  the 
game,  and,  either  by  acts  or  words,  to 
propose  to  play  it. 

Com.  V.  Burns,  4  J.  J.  Marsh.  177. 

That  defendant  took  a  percentage  of 
the  game,  and  resided  in  the  room,  was 
sufficient  to  sustain  the  judgment 

Ransom  v.  State,  26  Fla.  864.  7  So. 
860. 

16  A.L.R.— 76.  . 


Appellant  and  three  others  were 
jointly  indicted  upon  the  charge 
that  they  "did  then  and  there  un- 
lawfully keep  a  certain  building  and 
a  room  therein  situate  to  be  used 
and  occupied  for  gaming."  Appel- 
lant was  found  guilty  and  appealed, 
assigning  as  error  that  the  trial 
court  erred  in  oveiruling  his  motion 
for  a  new  trial.  The  only  specifica- 
tions in  the  motion  were  that  the 
finding  was  not  sustained  by  suffi- 
cient evidence  and  was  contrary  to 
law. 

The  uncontradicted  evidence 
showed  that  throughout  a  period  of 
months  the  appellant  presided  at  a 
table  where  many  persons  played 
with  cards  a  game  of  chance  called 
"poker,"  upon  the  result  of  which 
they  wagered  money,  and  won  and 
lost  the  amounts  so  wagered  except 
a  "rake-off"  of  5  cents  from  each 
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"pot,"  which  appellant  took  out. 
And  the  appellant,  as  well  as  all  the 
other  witnesses,  testified  to  such 
facts  as  clearly  established  all  the 
elements  of  the  offense  charged,  un- 
less it  was  the  element  of  "keeping" 
the  building  and  room  in  which  tibe 
gaming  took  place. 

The  evidence  proved,  without 
contradiction,  that  all  of  such  gam- 
ing took  place  in  a  large  room  in 
the  Marion  county  jail,  in  which  ap- 
pellant and  the  other  persons  who 
so  engaged  in  gaming  were  at  all  of 
such  times  confined  as  prisoners, 
serving  sentences  imposed  on  them 
by  the  Federal  court  for  offenses 
committed  against  the  laws  of  the 
United  States,  and  that  appellant 
was  at  all  of  such  times  an  "assist- 
ant cell  boss,"  appointed  by  the  jail- 
er to  assist  another  prisoner,  who 
was  the  "cell  boss,"  and  that  such 
(fell  boss  and  assistant  had  supervi- 
sion and  authority  over  their  fel- 
low prisoners  in  that  room  to  see 
that  the  room  was  kept  clean,  and 
to  require  them  to  help  scrub,  mop, 
and  sweep.  Witnesses  also  testified 
that  it  was  part  of  the  duty  of  the 
cell  boss  and  assistant  to  see  that 
the  rules  of  the  jail  were  complied 
with  and  to  give  information  and 
aid  to  that  end ;  and  that  the  jailer 
assembled  the  men  in  the  room  and 
told  them  they  must  do  anything 
appellant  told  them  to,  and  told  ap- 
pellant, in  the  presence  of  the  other 
men,  that  he  was  looking  to  appel- 
lant to  see  to  everything  that  went 
on  in  there ;  though  other  witnesses 


denied  part  of  this  latter  testimony, 
and  explained  the  rest  so  as  to  give 
it  a  restricted  meaning.  There  was 
no  evidence  that  the  officers  in 
charge  of  the  jail  knew  of  the 
gambling,  and  the  jailer  and  his 
deputies  denied  all  knowledge  of  it. 

No  authorities  directly  in  point 
have  been  cited  by  counsel  for  ei- 
ther side,  and  we  have  not  found  any 
decisions  relating  to  the  responsibil- 
ity of  a  prisoner  for  gaming  that 
took  place  in  a  jail  where  he  was 
confined  as  a  prisoner. 

But  we  think  the  evidence  that 
appellant  placed  or  directed  the 
placing  of  the  tables,  and  furnished 
the  cards,  invited  r-».i-«^ 
the  players  to  use  k*epiB»  room— 
them,  supervised  *"""***  "'  *"»• 
the  games,  and  took  the  "rake-off" 
of  "a  nickel  on  each  p«t"  for  .the 
privilege  of  playing  in  a  room 
where  he  had  authority  over  all  of 
the  men  that  engaged  in  playing 
there,  sufficiently  proved  that  ap- 
pellant "did  keep  ...  a  room 
...  to  be  used  .  .  .for  gam- 
ing," even  though  the  room  was  in 
the  county  jail,  and  he  and  all  of  the 
players  .  who  engaged  in  gaming 
were  confined  in  that  room  by  au- 
thority of  law  and  could  not  leave 
it,  and  the  gaming  was  surrepti- 
tiously done  without  the  knowledge 
of  the  officers  in  charge  of  the  jail. 
Ransom  v.  State,  26  Fla.  364,  7  So. 
860 ;  Keife  v.  State,  14  Ala.  App.  14, 
70  So.  950. 

The  judgment  is  affirmed. 


ANNOTATION. 

Connection  with  place  where  gaming  u  carried  on  which  will  render  one  gnflty 

as  keeper  thereof. 


I.  Scope  of  note,  1202. 
II.  Proprietor,  1203. 

III.  Lessor,  1204. 

IV.  Lessee,  1206. 
V.  Employee,  1205. 

VI.  Officer  of  club,  1206. 
VII.  Miscellaneous,  1207. 

I.  Scope  of  note. 

This  note  includes  only  those  cases 


wherein  the  question  of  the  guilt  or 
Innocence  of  an  accused  person  as  the 
keeper  of  a  place  where  gaming  is  car- 
ried on  is  discussed,  and  excludes 
those  cases  wherein  the  courts,  in  de- 
ciding whether  an  accused  person  is 
the  keeper  thereof,  confine  their  dis- 
cussion merely  to  the  question  wheth- 
er the  alleged  acts  constitute  gaming. 
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It.  Proprietor. 

It  has  been  held  that  whare  the 
proprietor  of  a  place  not  kept  for  the 
purpose  of  gaming  allows  gaming  to 
be  carried  on,  in  which  he  participates 
or  from  which  he  in  some  way  receives 
a  benefit,  he  may  be  convicted  as  the 
keeper  of  a  gaming  place. 

Arkansas. — Lyman  v.  State  (1909) 
90  Ark.  596,  119  S.  W.  1116. 

Florida.— Ransom  v.  State  (1890) 
26  Fla.  364,  7  So.  860;  Toll  v.  State 
(1898)  40  Fla.  169,  28  So.  942. 

Indiana. — Hamilton  v.  State  (1881) 
75  Ind.  S86. 

Iowa. — State  v.  Cooster  (1860)  10 
Iowa,  463. 

Missouri. — St.  Louis  Fair  Asso.  v. 
Carmody  (1899)  151  Mo.  566,  74  Am. 
St.  Rep.  571,  52  S.  W.  365. 

North  Dakota.  —  State  v.  Chase 
(1908)  17  N.  D.  429,  117  N.  W.  537,  17 
Ann.  Cas.  520. 

Texas.— Boswell  v.  State  (1912)  67 
Tex.  Crim.  Rep.  661,  150  S.  W.  432. 

Canada. — Rex  v.  Mah  Kee  (1905)  9 
Can.  Crim.  Cas.  47,  6  Terr.  L.  Rep.  121 ; 
Rex  v.  Sala  (1907)  13  Can.  Crim.  Cas. 
198. 

Thus  in  Boswell  v.  State  (Tex.)  su- 
pra, it  appeared  that  gambling  was 
carried  on  in  a  room  occupied  by  the 
accused,  who  sold  and  cashed  in  the 
poker  chips  which  were  used  by  the 
players,  and  also  received  a  certain 
amount  as  a  "rake-oiT'  or  a  charge 
from  each  game.  It  was  held  that  the 
accused  was  properly  convicted  of  un- 
lawfully keeping  a  room  as  a  place 
where  people  resorted  for  the  purpose 
of  betting  on  games  played  with  cards. 

So,  in  Rex  v.  Sala  (Can.)  supra,  it 
appeared  that  there  was  a  room  direct- 
ly in  the  rear  of  the  defendant's  saloon 
which  was  frequented  by  several  per- 
sons who  played  therein  the  game  of 
draw-poker.  The  evidence  showed  a 
general  scheme  between  the  defendant 
and  a  person  who  dealt  the  cards  and 
had  charge  of  the  chips  which  were 
used  in  playing  the  game,  by  which  a 
rake-off  was  taken  from  each  game 
and  used  to  pay  for  the  drinks  which 
were  purchased  from  the  defendant. 
The  court  held  that  the  defendant 


was  properly  convicted  of  keeping  a 
gaming  house. 

Likewise,  in  Toll  v.  State  (Fla.)  su- 
pra, it  appeared  that  the  defendant 
was  the  proprietor  of  a  bar  room  in 
connection  with  which  was  another 
room  under  his  control,  in  which 
games  of  cards  were  played  for 
money,  to  the  knowledge  of  the  de- 
fendant and  in  which  he  frequently 
participated.  It  was  held  that  the  evi- 
dence was  amply  suiflcient  to  sustain 
a  conviction  of  the  defendant  for  keep- 
ing a  room  for  the  purpose  of  gaming, 
under  the  statute  (Rev.  Stat.  §  2044), 
which  prohibited,  among  other  things, 
the  keeping  and  maintaining  of  a 
house,  room,  or  other  place  for  the 
purpose  of  gaming  or  gambling. 

So,  in  Lyman  v.  State  (Ark.)  supra, 
it  appeared  that  there  were  several 
gaming  tables  in  a  room  of  the  upper 
story  of  the  building,  in  which  the 
business  of  the  accused  was  conduct- 
ed. A  game  of  chance  at  which  money 
was  bet  was  carried  on  in  the  room. 
Poker  chips  were  purchased  from  the 
accused  or  an  attendant  of  the  room, 
which  were  used  in  playing  the  game, 
and  a  certain  percentage  of  the 
amount  staked  on  each  game  was  paid 
by  the  players  to  the  "house,"  or  the 
attendant.  The  evidence  showed  that 
the  accused  or  an  attendant  was  al- 
ways in  the  room  while  the  playing 
was  going  on,  and  that  the  attendant 
was  there  in  the  etoploy  or  under  the 
permission  of  the  accused.  It  was 
held  that  the  accused  was  properly 
convicted  of  running  a  gambling 
house. 

In  Rex  V.  Mah  Kee  (Can.)  supra,  it 
appeared  that  the  game  of  "Fan  Tan" 
was  at  different  times  carried  on  for 
money,  in  a  building  in  which  the  de- 
fendant conducted  a  laundry  business. 
The  defendant  sold  chips  which  were 
used  to  play  with,  had  general  charge . 
of  the  game,  and  remarked  that  he 
was  "doing  well  out  of  it."  It  was  held 
that  the  defendant  was  properly  con- 
victed of  keeping  a  gaming  house. 

So,  in  Hamilton  v.  State  (1881)  75 
Ind.  686,  it  was  held  that  the  accused 
was  guilty  of  the  offense  of  keeping  a 
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sraming  house,  where  it  appeared  that 
certain  billiard  tables  in  his  saloon 
had  been  used  for  two  years  for  the 
purpose  of  gaming,  although  he  was 
not  in  direct  charge  of  the  place  but 
was  frequently  present,  and  the  evi- 
dence justified  the  finding  by  the  jury 
that  he  knew  and  suffered  the  gaming 
to  be  carried  on. 

In  State  v.  Cooster  (1860)  10  Iowa, 
458,  it  appeared  that  the  defendant 
kept  a  set  of  dice  in  his  liquor  estab- 
lishment, which  were  thrown  by  dif- 
ferent persons  for  money  or  to  deter- 
mine who  should  pay  for  the  drinks. 
The  inference  was  drawn  from  the  evi- 
dence that  the  defendant  had  knowl- 
edge of  these  acts!  The  court  held 
that  the  evidence  was  sufficient  to  war- 
rant the  conviction  of  the  defendant 
for  keeping  a  house  resorted  to  for 
gambling  purposes. 

In  Ransom  v.  State  (1890)  26  Fla. 
S64,  7  So.  860,  it  was  held  that  the  de- 
fendant was  guilty  of  keeping  a  gam- 
bling room  under  an  act  entitled  "An 
Act  to  Suppress  Gambling  Houses  and 
Gambling,"  where  it  appeared  that  he 
and  other  persons  played  poker  in  his 
room  for  money,  and  the  defendant 
took  a  certain  percentage  of  the 
amount  for  which  the  game  was  be- 
ing played. 

In  St.  Louis  Fair  Asso.  v.  Carmody 
(1899)  151  Mo.  666,  74  Am.  St.  Rep. 
67,  52  S.  W.  365,  the  court  stated  the 
facts  and  its  holding  as  follows:  "In 
connection  with  its  racetrack  and 
grand  stand  it  [plaintiff]  has  provid- 
ed booths  fitted  up  and  supplied  with 
all  the  gambling  devices,  appurte- 
nances, and  paraphernalia  requisite 
for  bookmaking,  which  it  rented  for 
money  to  gamblers,  to  be  used  for  that 
purpose  in  connection  with  the  races 
to  be  run  on  its  track;  and  by  the 
consent,  connivance,  and  procurement 
of  plaintiff  large  numbers  of  people 
assembled  at  those  booths  to  gamble 
by  betting  on  the  races,  through  the 
devices  so  supplied.  According  to  all 
the  authorities  on  the  subject  that 
have  been  brought  to  our  attention, 
those  facts  constitute  the  plaintiff  the 
keeper  of  a  common  gaming  house." 

In  State  v.  Chase  (1908)  17  N.  D.  429, 


117  N.  W.  537,  17  Ann.  Cas,  520,  where- 
in it  appeared  that  the  defendant  was 
in  charge  of  a  room  where  gambling 
was  going  on,  and  that  he  had  the 
keys  to  the  card  and  chip  racks, 
handled  money  and  acted  as  proprie- 
tor, it  was  held  that  he  was  properly 
convicted,  in  the  absence  of  any  con- 
trary evidence,  of  keeping  a  place  as  a 
gambling  resort. 

///.  Z^essor. 

It  has  been  held  that  if  a  lessor  of 
premises,  being  in  possession  thereof, 
allows  gaming  to  be  carried  on,  he 
may  be  convicted  of  keeping  a  gaming 
house.  Stevenson  v.  State  (1889)  83 
Ga.  575,  10  S.  E.  234;  Scott  v.  State 
(1859)  29  6a.  263;  People  v.  Trainor 
(1901)  57  App.  Div.  422, 15  N.  Y.  Grim. 
Rep.  883,  68  N.  Y.  Supp.  263;  Bryan  v. 
State  (1904)  120  Ga.  201,  47  S.  E.  574. 

Thus,  in  Stevenson  v.  State  (Ga.) 
supra,  it  appeared  that  the  accused 
and  several  others  were  playing  cards 
for  money  in  a  room  which  the  ac- 
cused had  rented  to  a  third  person.  It 
seems  the  accused  used  the  room  at 
times  in  which  to  serve  drinks,  and 
kept  tables  and  cards  therein.  It  was 
held  that,  notwithstanding  the  room 
had  been  rented  to  and  used  by  a  third 
person,  the  act  of  the  accused  in  al- 
lowing and  participating  in  gaming 
therein  rendered  him  guilty  of  keep- 
ing a  gaming  house. 

So,  in  Scott  V.  State  (1859)  29  Ga. 
263,  it  appeared  that  the  accused  was 
in  the  possession  of  a  house  the  rooms 
of  which  he  rented  out  to  different 
people.  The  evidence  showed  that  the 
accused  was  seen  at  different  times  in 
one  of  the  rooms  which  he  had  rented 
to  another  person,  playing  cards.  The 
court  held  that  if  the  house  was  in  his 
possession  when  the  gaming  took 
place,  with  his  consent,  he  was  guil^ 
of  keeping  a  gaming  house. 

And  in  People  v.  Trainor  (1901)  57 
App.  Div.  422,  l&N.  Y.  Grim.  Rep.  383, 
68  N.  Y.  Supp.  263,  it  appeaired  that  the 
defendant  was  in  charge  of  a  business 
on  the  lower  floor  of  a  building  and 
had  general  charge  of  the  building. 
A  room  in  the  building  had  been 
leased  by  the  defendant  to  a  club,  and 
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gamblinsr  was  carried  on  therein.  The 
court  held  that,  since  the  defendant 
had  authority  and  control  over  the 
room  in  which  the  gambling  was  car- 
ried on,  he  was  properly  convicted  of 
keeping  a  gambling  establishment  as 
defined  by  the  statute,  Penal  Code,  §§ 
343,  344,  notwithstanding  the  fact  that 
his  wife  was  the  owner  of  the  business 
and  the  license  under  which  the  busi- 
ness was  conducted  was  issued  in  her 
name. 

Where  it  appeared  that  the  proprie- 
tor of  a  saloon  and  restaurant  had  a 
room  in  the  upper  story  of  his  place 
of  business  wherein  he  kept  a  faro 
bank  and  other  gambling  devices;  and 
people  were  allowed  to  frequent  the 
place  for  the  purpose  of  playing 
games,  which  were  managed  by  the 
proprietor, — it  was  held  that  he  was 
properly  indicted  for  keeping  and 
maintaining  a  gaming  house  though 
the  upper  story  of  the  place  of  busi- 
ness had  been  rented  to  a  third  per- 
son.   Bryan  v.  State  (6a.)  supra. 

TV.  Leasee. 

If  a  lessee  allows  a  game  of  chance 
to  be  played  on  the  leased  premises, 
he  may  be  convicted  as  keeper  of  a 
gaming  house.  State  v.  Mosby  (1893) 
53  Mo.  App.  571;  State  v.  Black  (1886) 
94  N.  C.  809;  Parshall  v.  State  (1911) 
62  Tex.  Crim.  Rep.  177,  138  S.  W.  759; 
Neeld  v.  State  (1900)  25  Ind.  App. 
603,  58  N.  E.  734. 

Thus  in  State  v.  Mosby  (Mo.)  su- 
pra, it  appeared  that  the  defendant 
rented  a  room  which  he  used  as  a  bed- 
room, and  at  times  the  room  was  fre- 
quented by  several  persons  who  played 
cards  for  money  and  shot  craps.  The 
general  reputation  of  some  of  the 
players  was  shown  to  be  that  of 
gamblers.  It  was  held  that  the  de- 
fendant was  properly  convicted  of 
keeping  a  common  gaming  house. 

So,  in  State  v.  Black  (1886)  94  N.  C 
809,  it  appeared  that  the  defendant 
leased  two  adjoining  rooms,  which 
were  occupied  by  him  and  furnished 
as  bedrooms.  At  times  several  per- 
sons assembled  in  these  rooms  and 
played  cards  for  money.  The  de- 
fendant was  not  always  present  when 
the  games  were  going  on,  but  when 
he   was  present  he  acted  as  bank- 


er of  the  games,  sold  chips  which  were 
used  to  bet  with  on  the  games,  and 
controlled  the  games  in  general.  It 
was  held  that  the  evidence  was  su£9- 
cient  to  warrant  a  verdict  that  the  de- 
fendant was  guilty  of  keeping  a  gam- 
ing house. 

In  Parshall  v.  State  (1911)  62  Tex. 
Crim.  Rep.  177,  138  S.  W.  759,  it  ap- 
peared that  the  accused  rented  a  room 
in  a  hotel,  where  at  times  a  large  num- 
ber of  persons  resorted  for  the  pur- 
pose of  gambling.  The  accused  was 
present  and  participated  in  the  games, 
and  gambling  devices  were  kept  in 
the  room  under  his  supervision.  At 
the  beginning  of  each  game  the  sum  of 
50  cents  was  paid  by  each  player  to 
the  accused.  It  was  held  that  the  evi- 
dence was  sufficient  to  warrant  the 
conviction  of  the  accused  for  keeping 
a  room  for  gambling  purposes. 

In  Neeld  v.  State  (Ind.)  supra,  it 
was  shown  that  several  men  were  seen 
playing  cards  with  the  accused  in  his 
room,  with  money  and  piles  of  poker 
chips  on  the  table.  Some  of  the  chips 
were  placed  in  the  center  of  the  table, 
and,  after  the  game  was  played,  the 
accused  would  "chip  off  into  the 
drawer,"  and  the  "pot"  went  to  the 
winner.  It  was  held  that  the  accused 
was  guilty  of  keeping  a  room  to  be 
used  and  occupied  for  the  purpose  of 
gaming. 

V.  Employee. 

A  person  having  general  charge  of  a 
gaming  place  as  an  employee  may  be 
convicted  of  the  offense  of  keeping  a 
gaming  house.  State  v.  Harbourne 
(1898)  70  Conn.  484,  40  L.R.A.  607,  66 
Am.  St.  Rep.  126,  40  Atl.  179;  Stevens 
V.  People  (1873)  67  HI.  687;  People  v. 
Brewer  (1908)  142  III.  App.  610;  Com. 
V.  Drew  (1849)  8  Cush.  (Mass.)  279; 
State  V.  Marchant  (1887)  15  R  I.  539, 
9  Atl,  902,  7  Am.  Crim.  Rep.  217. 

Thus,  in  Stevens  v.  People  (1873)  67 
UL  587,  it  appeared  that  the  accused 
was  arrested  with  several  others 
while  in  the  act  of  playing  faro  in  a 
room  which  was  furnished  and  being 
kept  as  a  common  gaming  room.  The 
accused  appeared  to  be  in  general 
charge  of  the  room.  The  court,  in 
holding  the  accused  to  be  guilty  of  the 
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offense  of  keeping  a  gaming  house, 
said:  "We  are  of  opinion  that  if  the 
defendant  had  the  general  superin- 
tendence and  charge,  though  but  as  an 
employee,  of  the  gaming  house  in 
question  and  of  the  gaming  there  car- 
ried on,  he  might  be  regarded  as  the 
keeper  of  the  house,  or,  at  least,  that 
he  so  efficiently  aided  and  abetted  in 
the  commission  of  the  offense  of  keep- 
ing the  house  that  he  might  be  rightly 
convicted  of  such  offense." 

So,  where  gambling  was  carried  on 
in  a  room  in  which  the  accused  was 
always  present,  apparently  as  an  em- 
ployee, and,  although  there  was  no 
proof  that  he  actually  participated  in 
any  game  for  money,  it  was  shown  that 
he  arranged  the  chairs  and  tables  for 
the  players,  procured  the  necessary 
chips  which  were  used  in  playing,  and 
seemed  to  have  general  charge  of  the 
room,  it  was  held  that  this  was  suf- 
ficient evidence  to  convict  the  accused 
of  aiding  or  abetting  in  keeping  a  gam- 
ing house,  and  therefore  he  was  guilty 
as  a  principal.  People  v.  Brewer 
(1908)  142  111.  App.  610. 

In  State  v.  Harbourne  (Conn.)  su- 
pra, it  appeared  that  the  defendant 
was  employed  as  manager  of  a  tele- 
graph office,  and  transmitted  a  sum  of 
money  for  the  sender  to  a  third  per- 
son to  be  bet  on  a  horse  race  without 
the  state.  The  court,  in  holding  the 
defendant  to  be  guilty  of  keeping  a 
place  in  which  gambling  was  carried 
on,  said:  "When  one  opens  an  office 
and  makes  arrangements  and  fur- 
nishes facilities  to  enable  his  custom- 
ers to  sit  in  his  office  and  gamble  upon 
the  results  of  horse  races  in  this  state 
and  other  states,  he  keeps  a  place  in 
which  the  business  forbidden  by  the 
statute  is  carried  on ;  and  if  he  know- 
ingly assists  in  the  transmission  of 
money  in  the  course  of  that  business, 
he  is  concerned  in  the  business.  It  is 
immaterial  whether  the  illegal  busi- 
ness is  carried  on  as  an  wholly  inde- 
pendent business,  or  as  a  part  of  an 
otherwise  legitimate  business  in  tele- 
graphing." 

In  Com.  ▼.  Drew  (1849)  3  Cush. 
(Mass.)  279,  it  was  held  that  the  de- 
fendant was  guilty  of  keeping  a  place 
for  the  purpose  of  unlawful  gaming, 


where  it  was  shown  that  a  building 
was  kept  for  the  purpose  of  bowling 
for  hire,  and  the  defendant  was  en- 
gaged at  the  place,  doing  business  as 
though  he  was  keeper  thereof,  al- 
though in  so  doing  he  was  acting  as 
agent  or  employee  of  another. 

In  State  v.  Marchant  (R.  I.)  supra, 
it  appeared  that  the  defendant  was 
left  temporarily  in  charge  of  a  room 
which  was  kept  by  the  lessee  to  be 
used  for  the  purpose  of  gambling.  On 
an  appeal  by  the  defendant  from  a 
conviction  of  being  guilty  of  keeping 
a  certain  room  to  be  used  and  occu- 
pied for  the  purpose  of  gambling,  the 
court  said:  "We  are  of  the  opinion 
that  if  the  defendant  was  in  charge 
and  control  of  the  room  for  the  pur- 
pose, on  his  part,  of  its  being  used  as 
a  gambling  room,  it  was  enough  to 
make  him  guilty  of  the  offense,  even 
though  the  room  was  not  actually  so 
used  while  he  was  in  charge  of  it." 

VI.  Offleer  of  club. 

It  has  been  held  that  where  the  of- 
ficers of  a  club  rented  the  premises  oc- 
cupied by  the  club,  knowing  they  are 
to  be  used  for  the  purpose  of  gaming, 
or  permit  gaming  on  the  club's  prem- 
ises from  which  they  receive  a  benefit, 
they  may  be  convicted  as  keepers  of  a 
gaming  house.  Cochran  v.  State 
(1897)  102  Ga.  631,  29  S.  E.  438; 
Swigart  v.  People  (1893)  50  IlL  App. 
181,  affirmed  in  (1895)  154  III.  284, 
40  N.  E.  432;  Jenks  v.  Turpin  (1884) 
L.  R.  13  Q.  B.  Div.  (Eng.)  505,  53  L. 
J.  Mag.  Cas.  N.  S.  161,  50  L.  T.  N.  S. 
808,  15  Cox,  C.  C.  486,  49  J.  P.  20; 
Rex  V.  Merker  (1916)  27  Can.  Crim. 
Cas.  113,  37  Ont.  L.  Rep.  582;  Reg.  v. 
Brady  (1896)  Rap.  Jud.  Quebec  10  C. 
S.  539. 

Thus,  in  Swigart  v.  People  (1893) 
50  111.  App,  181,  affirmed  in  (1895)  154 
111.  284,  40  N.  E.  432,  it  appeared  that 
the  accused  and  several  others,  mem- 
bers of  a  certain  club,  rented  a  tract 
of  land  on  which  they  conducted  horse 
racing.  The  accused  was  secretary 
of  the  club.  A  certain  place  on  the 
grounds,  called  the  betting  room,  was 
rented  to  bookmakers  and  pool  sellers, 
where  bookmaking  was  carried  on,  not 
only  on  the  events  of  the  outcome  of 
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the  races  conducted  by  the  accused, 
but  also  on  races  which  were  to  take 
place  on  other  tracks.  The  court  held 
that  the  accused  was  properly  convict- 
ed of  keeping:  a  gambling  place  where 
persons  were  allowed  to  congregate 
together  to  play  for  money,  and  of 
knowingly  renting  such  place  for  such 
purpose. 

And  in  a  case  where  it  appeared 
that  the  officers  of  a  social  club  know- 
ingly permitted  gaming  with  cards 
for  money  in  the  rooms  of  the  club, 
and  collected  and  received  a  ceilain 
portion  of  the  losses  for  the  use  and 
benefit  of  the  club,  it  was  held  that 
there  was  sufficient  evidence  to  war- 
rant a  verdict  finding  them  guilty  of 
keeping  a  gaming  house.  Cochran  v. 
State  (6a.)  supra,  wherein  the  court, 
said:  "They  were  the  managing  of- 
ficers of  the  club,  and  were  present, 
knowingly  aiding  and  abetting  the 
gambling  in  its  rooms,  engaging  in 
such  acts,  it  seems,  as  the  keeper  of 
any  gaming  house  would  perform 
in  maintaining  an  establishment  of 
that  character." 

So,  it  was  held  in  Rex  v.  Merker 
(1916)  27  Can.  Crim.  Cas.  113,  37  Ont. 
L.  Rep.  582,  that  the  secretary  and 
treasurer,  who  were  in  active  control 
and  management  of  a  social  club,  and 
who  permitted  gambling  for  gain  to 
be  carried  on  among  the  members  on 
the  premises  owned  by  the  club,  were 
properly  convicted  of  keeping  a  gam- 
ing house.  And  see  Reg.  v.  Brady 
(Quebec)  supra,  wherein,  under  simi- 
lar facts,  a  similar  conclusion  was  ar- 
rived at. 

Similarly,  in  Jenks  v.  Turpin  (1884) 
L.  R.  13  Q.  B.  Div.  (Eng.)  505,  53  L. 
J.  Mag.  Cas.  N.  S,  161,  50  L.  T.  N.  S. 
808,  15  Cox,  C.  C.  486,  49  J.  P.  20,  it 
appeared  that  the  accused  was  the 
proprietor  of  and  occupied  the  prem- 
ises used  by  a  club  of  which  he  was  a 
member.  Gambling  took  place  in  the 
club  rooms,  from  which  the  accused 
received  a  certain  per  cent.  It  was 
held  that  the  accused  was  properly 
convicted  of  opening  and  keeping  a 
house  for  the  purpose  of  unlawful 
gaming  within  the  meaning  of  a  stat> 
ute  (17  &  18  Vict.  chap.  38),  provid- 
ing that  "any  person,  being  the  owner 


or  occupier,  or  having  the  use  of  any 
house,  room,  or  place,  who  shall  use 
the  same  for  the  purpose  of  unlawful 
gaming,  shall,"  etc. 

VII.  MUceUaneous. 

It  has  been  held  that  one  who  sets 
up  a  booth  for  the  purpose  of  book- 
making  by  accepting  bets  from  dif- 
ferent persons,  on  the  outcome  of  cer- 
tain horse  races,  is  properly  indicted 
for  keeping  a  place  for  the  purpose  of 
gaming  under  an  act  providing  that 
"every  person  who  shall  .  .  .  keep 
any  house  or  place  .  .  .  for  the 
purpose  of  gaming  shall  be  convicted," 
etc.  Miller  v.  United  States  (1895)  6 
App.  D.  C,  6. 

So,  in  Rex  v.  Saunders  (1906)  12 
Ont  L.  Rep.  616,  38  Can.  S.  C.  382,  7 
Ann.  Cas.  254,  it  appeared  that  the 
defendant  was  in  possession  of  a  mov- 
able booth  near  a  race  track,  and  was 
engaged  in  making  bets  with  other 
persons  on  the  outcome  of  certain 
races  which  were  to  take  place  on  the 
track.  It  was  held  that  the  booth  was 
an  office  or  place  within  the  meaning 
of  §  197  of  the  Criminal  Code,  and  that 
the  defendant  was  properly  convicted 
of  keeping  a  common  betting  house 
within  the  meaning  of  §  198  of  the 
Criminal  Code. 

In  People  v.  Bell  (1918)  212  111. 
App.  144,  it  appeared  that  the  defend- 
ant was  frequently  seen  in  a  room 
back  of  a  certain  saloon  engaged  in 
running  a  crap  game,  and,  when  the 
dice  rolled  on  the  table,  the  defendant 
would  either  take  in  or  pay  out  money. 
There  was  no  evidence  as  to  who  was 
the  owner  or  lessee  of  the  room.  The 
court  held  that  the  jury  were  fully 
warranted  in  finding  the  defendant 
guilty  of  keeping  a  gaming  house. 

In  the  reported  case  (Meinert  v. 
State,  ante,  1201)  it  is  held  that  an  in- 
mate of  a  jail  who  supervised  a  game 
of  poker  and  took  a  "rake-off"  on  each 
"pot"  was  guilty  of  keeping  a  room 
where  gaming  took  place. 

Where  the  evidence  fails  to  show 
that  a  person  is  in  any  way  connected 
with  the  management  of  the  place  or 
supervision  of  the  game,  although  he 
may  frequent  the  place  where  the 
gaming  is  carried  on,  he  cannot  prop- 
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eriy  be  convicted  of  keeping  a  gaming 
place.  Bell  v.  State  (1893)  92  Ga.  49, 
18  S.  E.  186;  State  v.  Hicks  (1917) 
101  Kan.  782,  168  Pac.  861;  People  v. 
Mitchell  (1892)  10  N.  Y.  Crim.  Rep. 
244,  49  N.  Y.  S.  R.  528,  21  N.  Y.  Supp. 
166;  Bell  v.  State  (1918)  84  Tex.  Crim. 
Rep,  197,  206  S.  W.  516;  Rex  v.  Charlie 
Yee  (1917)  27  Can.  Crim.  Cas.  441,  10 
Sask.  L.  R.  62,  1  West.  Week.  Rep. 
1307;  Rex  v.  Riley  (1916)  26  Can. 
Crim.  Caa.  402,  23  B.  C.  192,  1  Weat. 
Week.  Rep.  325,  30  D.  L.  R.  584. 

Thus,  in  State  v.  Hicks  (1917)  101 
Kan.  782,  168  Pac.  861,  wherein  it  ap- 
peared that  a  certain  room  was  used 
as>  a  pool  room  and  at  times  people 
congregated  .there  and  played  cards 
and  dice  for  money,  there  was  no  evi- 
dence that  the  accused  was  in  any 
way  connected  with  the  management 
of  the  place  or  the  game,  although  he 
was  there  most  of  the  time.  It  was 
held  that  the  evidence  was  insufficient 
to  sustain  a  conviction  of  the  accused 
of  keeping  and  maintaining  a  gam- 
bling house. 

So,  in  People  v.  Mitchell  (1892)  10 
N.  Y.  Crim.  Rep.  244,  49  N.  Y.  S.  R. 
528,  21  N.  Y.  Supp.  166,  it  appeared 
that  there  was  a  room  in  the  rear  of 
a  cigar  store  in  which  gambling  was 
alleged  to  have  occurred.  The  defend- 
ant occasionally  waited  on  customers 
in  the  cigar  store,  and  the  sign  on  the 
door  bore  his  name,  although  the  cigar 
store  was  conducted  by  his  son,  and 
the  building  belonged  to  another  per- 
son. There  was  no  direct  evidence 
that  the  defendant  was  connected  in 
any  way  with  the  room  in  which  the 
gambling  was  carried  on,  nor  was 
there  any  evidence  that  he  had  any  in- 
terest in  the  cigar  store.  It  was  held 
that  the  evidence  was  insufficient  to 
warrant  a  conviction  of  keeping  a 
gambling  house. 

In  White  v.  State  (1902)  115  6a. 
570, 41  S.  E.  986,  it  appeared  that  there 
was  a  house  about  the  distance  of  6 
feet  from  the  one  occupied  by  the  ac- 
cused and  covered  by  an  extension  of 
the  same  roof.  The  accused  had  no 
control  or  supervision  over  the  house 
not  occupied  by  him,  but  was,  on  one 
occasion,  seen,  with  several  others  in 
the  house,  engaged  in  playing  cards 


for  money.  It  was  held  that  the  fact 
that  one  continuous  roof  covered  both 
houses  did  not  make  him  the  keeper  of 
the  house  adjacent  to  the  one  occupied 
by  him,  and  that  the  evidence  was  in- 
sufficient to  warrant  a  conviction  of 
keeping  a  gaming  house. 

The  evidence  was  held  to  be  insuf- 
ficient to  sustain  a  charge  of  keeping 
a  gaming  house  in  Barnaby  v.  State 
(1886)  106  Ind.  539,  7  N.  E.  231, 
wherein  it  appeared  that  the  game  of 
"faro"  was  being  carried  on  in  a  room 
directly  over  a  saloon  which  was  run 
by  the  accused,  but  there  was  no  di- 
rect evidence  that  the  accused  had 
control  of  the  second  story  of  the 
building,  or  that  he  was  ever  in  the 
room  or  had  any  knowledge  that  the 
gaming  was  being  carried  on. 

Where  the  members  of  a  club  fre- 
quently played  poker  for  money,  tak- 
ing a  "rake-off"  from  each  game  and 
expending  it  for  refreshments,  which 
were  furnished  by  the  steward  of  the 
club  from  the  club's  stock,  it  was  held 
that  the  steward  could  not  be  convict- 
ed of  keeping  a  gaming  house  under  § 
228  of  the  Criminal  Code,  providing 
that  "anyone  who  appears,  acts  .  .  . 
as  master  .  .  .  or  as  the  person 
having  the  care,  government,  or  man- 
agement of  any  disorderly  house, 
shall  be  deemed  to  be  the  keeper  there- 
of. Rex  v.  Riley  (1916)  26  Can.  Crim. 
Cas.  402,  23  B.  C.  192,  1  West.  Week. 
Rep.  325,  30  D.  L.  R.  584. 

It  was  held  in  Bell  v.  State  (1893) 
92  Ga.  49,  18  So.  186,  that  the  evidence 
was  not.  sufficient  to  warrant  the  con- 
viction of  a  married  woman  for  keep- 
ing a  gaming  house,  it  appearing  that 
there  was  but  one  single  offense  of 
playing  cards  for  money,  and  that  the 
husband  was  present  at  the  time  and 
that  the  wife  did  not  affirmatively 
grant  permission  to  play,  it  being  the 
husband's  duty  to  prevent  the  unlaw- 
ful gaming. 

In  Bell  V.  State  (1918)  84  Tex.  Crim. 
Rep.  197,  206  S.  W.  516,  it  appeared 
that  the  defendant  surrendered  a 
lease  which  he  held  on  certain  rooms, 
and  assisted  the  lessor  in  procuring 
another  tenant  for  the  rooms.  Gam- 
bling was  carried  on  in  the  rooms  while 
occupied  by  the  second  tenant,  and 
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the  defendant  was  at  different  times 
in  the  rooms,  and  was  seen  playing 
in  some  of  the  games.  There  was  no 
evidence  that  he  was  interested  in  the 
house  as  owner  or  keeper.  The  court 
said:  "We  are  of  the  opinion  that 
there  must  be  more  testimony  than  the 
mere  fact  that  he  induced  Robinson  to 
rent  Campbell  the  premises,  knowing 
or  believing  that  Campbell  might 
carry  on  gaming  in  the  rooms,  to  pred- 
icate conviction.  This  might  be  con- 
sidered as  a  circumstance,  along  with 
other  circumstances,  to  show  whether 
or  not  he  was  interested  in  the  house ; 
but  the  house  did  not  belong  to  appel- 
lant, and  he  was  not  shown  to  have 
any  interest  in  it,  further  than  as 
agent  of  Robinson  in  renting  to  Camp- 
bell. He  may  have  Known  or  believed 
Campbell  intended  to  permit  gaming 
in  the  rooms,  yet  not  be  guilty  under 
the  indictment.  This  of  itself  would 
not   constitute   him   a   keeper   of  a 


gambling  house.  There  must  be  other 
facts  and  circumstances  to  show  his 
connection  with  it;  and  if  the  jury 
should  believe  that  his  connection 
with  the  house  was  simply  to  obtain  a 
renter  for  Robinson,  and  himself  not 
further  interested  in  it,  this  would  not 
constitute  him  a  principal,  or  a  keep- 
er, or  being  interested  in  keeping." 

So,  in  Rex  v.  Charlie  Yee  (1917)  27 
Can.  Crim.  Cas.  441,  10  Sask.  L.  R. 
62,  1  West.  Week.  Rep.  1307,  it  was 
held  that  the .  defendant  could  not  be 
convicted  of  keeping  a  common  gam- 
ing house  under  §  228  of  the  Criminal 
Code,  since  §  226  of  the  Criminal  Code 
provided  that  a  common  gaming  house 
was  one  kept  for  "gain ;"  and  the  evi- 
dence was  insuflScient  to  prove  that  the 
defendant  received  any  gain,  or  in  any 
way  participated  in  the  game,  al- 
though the  gambling  took  place  on  the 
premises  which  he  conducted  as  a 
store.  L.  W.  B. 


JEWEL  CARMEN 

V. 

FOX  FILM  CORPORATION  et  al.,  Appts. 

United  States  Oiroutt  Court  of  Appeals,  SeoonA  Cirouit—Jfovemher  10,  1920. 
(—  C.  C.  A.  — ,  269  Fed.  928.) 

Infant  —  relief  in  equity  against  contract. 

One  will  be  denied  relief  in  equity  from  a  contract  to  render  services, 
made  during  minority,  to  enable  her  to  fulfil  such  a  contract  negotiated 
with  another  person  under  the  misrepresentation  that  she  was  free  to 
enter  into  the  second  contract. 

{See  note  on  this  question  beginning  on  page  1216.] 


Appeal  by  defendants  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  (Manton,  Dist.  J.)  in  favor 
of  complainant  in  a  suit  to  have  certain  contracts  alleged  to  have  been 
made  with  defendants  during  her  minority  declared  void,  and  for  an 
injunction  restraining  them  from  asserting  the  validity  of  such  contracts, 
and  from  interfering  with  her  contract  relations  with  others.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Rogers^  and  as  there  is  no  proof  that  the  alleged 
Hough,  Circuit  Judges.  interference  was  of  a  wilful,  malicious, 

Messrs.    Saul    E.    Rogers    and    E.     and  tortious  nature. 
Henry  Lacombe,  for  appellants :  Bitterman  v.  Louisville  &  N.  R.  Co. 

The  bill  should  have  been  dismissed,     207  U.  S.  205,  62  L.  ed.  171.  28  Sup.  Ct. 
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Rep.  91,  12  Ann.  Cas.  693;  Angle  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  151  U. 
S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240; 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  62  L.  ed.  260,  L.R.A. 
1918C,  497,  SB  Sup.  Ct.  Rep.  65,  Ann. 
Cas.  1918B,  461 ;  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  220  U.  S. 
394,  55  L.  ed.  513,  31  Sup.  Ct.  Rep.  376; 
American  Malting  v.  Keitel,  126  C.  C. 
A.  277,  209  Fed.  351 ;  22  Cyc.  900;  Per- 
kins V.  Pendleton,  90  Me.  177,  60  Am. 
St.  Rep.  252,  38  Atl.  96;  Warschauser 
V.  Brooklyn  Furniture  Co.  159  App.  Div. 
81,  144  N.  Y.  Supp.  257;  Scott  v.  Pru- 
dential Outiitting  Co.  92  Misc.  195,  155 
N.  Y.  Supp.  497;  Woody  v.  Brush,  178 
App.  Div.  698,  165  N.  Y,  Supp.  867; 
De  Jong  V.  B.  G.  Behrman  Co.  148 
App.  Div.  37,  131  N.  Y.  Supp.  1083. 

The  plaintiff  did  not  come  into  equity 
with  clean  hands. 

Michigan  Pipe  Co.  v.  Fremont  Ditch, 
Pipe  Line  &  Reservoir  Co.  49  C.  C.  A. 
324,  111  Fed.  287. 

The  bill  of  complaint  should  have 
been  dismissed,  as  the  plaintiff  had  an 
adequate  remedy  at  law. 

26  Cyc.  1583;  16  Am.  &  Eng.  Enc. 
Law,  1110;  Warschauser  v.  Brooklyn 
Furniture  Co.  159  App.  Div.  81,  144  N. 
Y.  Supp.  257;  Woody  v.  Brush,  178  App. 
Div.  698,  166  N.  Y,  Supp.  867;  Scott 
V.  Prudential  Outfitting  Co.  92  Misc. 
195,  155  N.  Y.  Supp.  497;  16  Am.  & 
Eng.  Enc.  Law,  2d  ed.  283;  Ray  v. 
Haines,  62  111.  485;  Wright  v.  McLari- 
nan,  92  Ind.  103 ;  Judkins  v.  Walker,  17 
Me.  38,  35  Am.  Dec.  229;  Wilhelm  v. 
Hardman,  13  Md.  140;  Dube  v.  Beau- 
dry,  150  Mass.  448,  6  L.R.A.  146,  15 
Am.  St.  Rep.  228,  23  N.  E.  222;  Med- 
bury  v.  Watrous,  7  Hill,  110;  McCoy  v. 
Huffman,  8  Cow.  84;  Nashville  &  C.  R. 
Co.  v.  Elliott,  1  Coldw.  611,  78  Am. 
Dec.  506;  Phoenix  Mut.  L.  Ins.  Co.  v. 
Bailey,  13  Wall.  623,  20  L.  ed.  503; 
Manchester  Fire  Assur.  Co.  v.  Stockton 
Combined  Harvester  &  Agri.  Works,  38 
Fed.  378;  Dickinson  v.  Lewis,  34  Ala. 
638;  TurnbuU  v.  Crick,  63  Minn.  91, 
65  N.  W.  135;  Terry  v.  Home,  59  Hun, 
492,  13  N.  Y.  Supp.  353;  Miller  v. 
Myers,  75  Misc.  297,  135  N.  Y.  Supp, 
73 ;  Doe  ex  dem.  Moore  v.  Abernathy,  7 
Blackf.  442;  Brawner  v.  Franklin,  4 
Gill,  463;  Ghadbourne  v.  Rackliff,  30 
Me.  364. 

Mr.  Nathan  Burkan,  for  appellee : 

Plaintiiff  was  not  guilty  of  such  fraud, 
in  connection  with  the  subject-matter 
of  this  action,  as  would  debar  her  from 
coming  into  a  court  of  equity  for  relief. 


Tucker  v.  Moreland,  10  Pet.  58,  9  L. 
ed.  345;  2  Kent,  Cora.  238;  Sims  v. 
Everhardt,  102  U.  S.  300,  26  L.  ed.  87; 
Alfrey  v.  Colbert,  93  C.  C.  A.  517,  168 
Fed.  235;  Smith  v.  Ryan,  191  N.  Y.  455, 
19  L.R.A.(N.S.)  461,  123  Am.  St.  Rep. 
609,  84  N.  E.  402,  14  Ann.  Cas.  505; 
McCarthy  v.  Bowling  Green  Storage  & 
Van  Co.  182  App.  Div.  21,  169  N.  Y. 
Supp.  463;  Fairfield  v.  Gallatin  County, 
100  U.  S.  54,  25  L.  ed.  544;  Whitmarsh 
V.  Hall,  3  Denio,  375;  Green  v.  Green,  69 
N.  Y.  553,  25  Am.  Rep.  283;  Sparman  v. 
Keim,  83  N.  Y.  245;  International  Text- 
book Co.  v.  Connelly,  206  N.  Y.  188.  42 
L.R.A.  (N.S.)  1115,  99  N.  E.  722;  Blinn 
V.  Schwarz,  177  N.  Y.  259,  101  Am.  St 
Rep.  806,  69  N.  E.  542;  Medbury  v. 
Watrous,  7  Hill,  110;  Wood,  Mast  & 
S.  p.  13;  Vent  v.  Osgood,  19  Pick.  572. 

Since  an  infant  may  avoid  her  con- 
tract by  making  a  new  contract,  incon- 
sistent with  the  former,  it  is  not  a 
fraudulent  act  for  her  to  state  at  the 
time  of  making  the  new  contract  that ' 
she  is  free  to  make  the  same. 

MacGreal  v.  Taylor,  167  U.  S.  688, 
42  L..ed.  326,  17  Sup.  Ct  Rep.  961; 
Tucker  v.  Moreland,  10  Pet  58,  9  L. 
ed.  345;  Sims  v.  Everhardt,  102  U.  S. 
300,  26  L.  ed.  87;  Jackson  v.  Carpenter, 
11  Johns.  539;  Jackson  v.  Burchin,  14 
Johns.  124;  Conroe  t.  Birdsall,  1  Johns. 
Cas.  127;  Heath  v.  Mahoney,  7  Hun, 
102. 

Rogers,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  plaintiff  seeks  to  have  certain 
contracts  declared  void  which  she 
alleges  that  she  made  with  the  de- 
fendants during  her  minority,  and 
she  prays  that  an  injunction  be  is- 
sued restraining  the  defendants 
from  asserting  that  the  contracts 
are  valid  and  from  interfering  with 
her  contract  relations  with  any  per- 
son, firm,  or  corporation  in  employ- 
ing the  plaintiff,  and  availing  him- 
self or  itself  of  her  services  under 
any  contract  of  emplojrment  entered 
into  with  her.  Damages  are  also 
asked. 

The  court  below  has  adjudged  that 
the  contracts  were  duly  rescinded 
by  her  and  have  been  null  and  void 
since  July  15,  1918,  and  has  issued 
a  perpetual  injunction  as  pra3red, 
and  awarded  her  damages  in  the 
sum  of  $43,500. 

The  plaintiff  is  a  moving  picture 
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actress,  and  in  her  complaint  alleges 
that  at  all  the  times  mentioned 
therein  she  was  and  still  is  a  citizen 
and  resident  of  the  state  of  Cali- 
fornia. The  defendants  are  corpo- 
rations organized  under  the  laws  of 
the  state  of  New  York,  and  are  each 
engaged  in  the  business  of  manu- 
facturing and  producing  photo- 
plays. 

The  contract  with  the  Fox  Fihn 
Corporation,  which  is  one  of  the 
contracts  the  plaintiff  repudiated 
and  asks  to  have  declared  void,  pro- 
vided employment  for  a  period  of 
one  year,  commencing  October  17, 
1919.  The  compensation  agreed  up- 
on was  $175  per  week.  In  consider- 
ation of  $1,300,  which  was  to  be 
paid  in  weekly  instalments  of  $25, 
an  option  was  given  to  continue  the 
employment  for  further  periods  of 
six  months  each  until  said  employ- 
ment extended  over  to  October  17, 
1921.  The  salary  stipulated,  if  the 
options  were  exercised,  was  $200 
per  week  for  the  first  year,  $225  per 
week  for  the  first  half  of  the  second 
year,  and  $250  per  week  for  the  sec- 
ond half  of  the  second  year  until 
October  17, 1921,  the  termination  of 
the  contract. 

The  contract  with  the  William 
Fox  Vaudeville  Company,  which  the 
plaintiff  also  repudiated,  provided 
emplojrment  for  six  months  with  the 
option  in  the  company  to  employ  her 
for  a  further  six  months  until  the 
employment  extended  over  to  Octo- 
ber 17, 1919.  The  salary,  if  the  op- 
tions were  exercised,  was  $125  per 
week  for  the  first  six  months;  $150 
per  week  for  the  second  six  months ; 
S200  per  week  the  last  six  months 
and  until  the  termination  of  the  con- 
tract. The  consideration  for  the 
several  options  was  $650  for  each 
of  the  options. 

Each  of  these  contracts  was  ex- 
ecuted on  July  31, 1917,  and  in  each 
of  them  the  plaintiff  is  described  as 
of  the  city  of  Los  Angeles  in  the 
state  of  California. 

Prior  to  the  plaintiff's  repudiation 
of  the  agreements  above  mentioned 
and  whUe  Ihey  had  still  several 
years  to  run,  and  on  March  28, 1918, 
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a  few  months  before  she  attained 
her  majority,  the  plaintiff  entered 
into  a  contract  vsrith  the  Frank  A. 
Keeney  Pictures  Corporation  for 
her  exclusive  appearance  in  motion 
pictures  under  its  employment  for 
a  period  of  two  years  conamencing 
on  or  about  July  15,  1918.  Under 
this  agreement  the  Keeney  Corpora- 
tion was  to  pay  to  the  plaintiff  at 
the  end  of  each  week  for  forty-six 
consecutive  weeks  the  sum  of  $450. 
And  for  the  first  six  months  during 
the  year  commencing  July  15,  1919, 
she  was  to  be  paid  $500  for  each 
week,  and  for  the  last  six  months 
she  was  to  be  paid  the  sum  of  $550 
per  week.  The  contract  also  gave 
to  the  Keeney  Corporation  an  option 
on  her  exclusive  motion  picture 
services  for  one  year  commencing 
July  15, 1920,  the  corporation  agree- 
ing to  pay  her  if  it  availed  of  the 
option  $600  per  week  for  the  first 
six  months,  and  $650  per  week  for 
the  last  six  months.  The  contract 
also  provided  that  the  corporation 
should  havet  a  further  option  for  her 
exclusive  services  for  the  year  com- 
mencing July  15,  1921,  her  compen- 
sation to  be  $700  per  week  for  the 
first  six  months,  and  $750  for  the 
last  six  months.  It  granted  the  cor- 
poration a  further  option  for  the 
year  commencing  July  15,  1922,  the 
compensation  for  the  first  six 
months  to  be  $800  per  week,  and  for 
the  last  six  months  $850  per  week. 
It  granted  the  corporation  the  fur- 
ther option  for  the  year  commenc- 
ing July  15,  1923,  her  compensation 
to  be  $1,000  per  week  for  each  and 
every  week. 

The  negotiations  leading  up  to 
the  signing  of  the  agreement  with 
the  Keeney  Corporation  were  opened 
by  Frank  A.  Keeney,  the  president 
of  that  corporation,  who  telegraphed 
the  plaintiff  asking  whether  she  was 
open  to  an  engagement.  Her  reply 
was  that  she  was  free  to  accept  em- 
ployment. Thereupon  he  sent  to 
her  the  contract  as  prepared.  It 
was  submitted  by  her  to  her  attor- 
ney in  Los  Angeles,  and  then  was 
signed  by  her  in  California.  At  the 
time  this  contract  was  made  Keeney 
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had  no  knowledge  that  the  plaintiff 
had  contracts  with  these  defendants 
«ctending  beyond  July  15th,  and  if 
he  had  known  the  facts  he  would  not 
have  made  any  contract  with  her. 
When  later  on  Keeney  learned  what 
the  facts  were,  he  having  been  in- 
formed by  Fox  that  his  corporations 
had  contracts  with  the  plaintiff 
which  still  had  several  years  to  run, 
he  refused  to  recognize  the  contract 
which  he  had  made  or  to  proceed 
under  it.  He  testified:  "I  would 
have  entered  into  no  negotiations 
with  Miss  Carmen  unless  I  thought 
that  she  was  absolutely  free  to  come 
to  me  on  July  15th,  free  and  "clear  in 
every  manner,  shape,  or  form,  with- 
out any  technicalities." 

He  also  testified:  "...  I 
wanted  Miss  Carmen's  services,  but 
I  didn't  want  her  services  if  there 
was  any  litigation  about  it;  that  is 
what  I  was  trying  to  keep  out  of, 
that  is,  litigation." 
•  It  appears  that  defendants,  on  re- 
ceipt of  the  plaintiff's  notification 
of  her  repudiation  of  her  contracts 
with  them  on  the  ground  of  her  in- 
fancy, instructed  their  lawyers  to 
inform  the  plaintiff  that  they  in- 
tended to  hold  her  to  the  perform- 
ance of  the  contracts,  and  that  they 
would  seek  adequate  and  proper  re- 
lief to  restrain  the  violation  thereof. 
This  information  they  communicat- 
ed to  her  on  July  17, 1918.  And  on 
July  12,  1918,  the  William  Fox 
Vaudeville  Company,  through  its  at- 
torneys, had  informed  Keeney  as 
follows : 

"We  hereby  serve  you  with  notice 
that  we  still  claim  our  rights  to  her 
services  under  her  contract,  and 
that  we  will  hold  her  strictly  to  the 
performance  of  her  contract,  and 
will  hold  you  if  you  permit  her  to 
breach  her  contract  by  performing 
any  services  for  you. 

"We  are  giving  this  notice  to  you 
in  advance  of  her  rendering  any 
services  for  you,  so  that,  if  you  en- 
gage her  services  after  this  notice, 
vou  will  do  so  with  full  knowledge 
of  all  the  facts." 

On  September  19,  1918,  the  Wil- 
liam Fox  Vaudeville  Company  and 


the  Frank  A.  Keeney  Pictures  Cor- 
poration and  Frank  A.  Keeney  en- 
tered into  an  agreement  wherein 
the  Keeney  Corporation  and  Frank 
A.  Keeney  agreed  to  refrain  from 
engaging  the  services  of  the  plain- 
tiff pending  the  determination  of 
the  rights  of  the  respective  parties, 
and  the  Fox  Company  agreed  to  in- 
demnify and  save  harmless  the 
Keeney  Corporation  and  Keeney 
himseft  from  any  damage  they 
might  suffer  by  reason  of  any  action 
the  plaintiff  might  bring  against 
them. 

The  plaintiff  in  her  complaint  al- 
leged tiiat  the  contracts  with  the 
defendants  were  signed,  executed, 
and  delivered  to  the  plaintiff  by  the 
defendant  in  the  city  and  state  of 
New  York.  The  answer  does  not 
deny  this  allegation.  But  the  de- 
fendants claim  that  in  fact  the  con- 
tracts were  executed  in  California, 
and  that  under  the  law  of  that  state 
they  were  binding  upon  her,  as  in 
California  a  young  woman  becomes 
of  age  at  eighteen.  Under  tiie  New 
York  law  a  young  woman  does  not 
become  of  age  until  she  reaches 
twenty-one.  The  court  below,  in 
view  of  the  allegation  in  the  com- 
plaint and  the  failure  in  the  answer 
to  deny  it,  has  held  that  the  con- 
tracts between  the  plaintiff  and  the 
defendants  were  New  York  con- 
tracts and  governed  by  the  New 
York  law,  and  therefore  voidable,  as 
under  New  York  law  the  plaintiff 
was  not  of  age  when  she  signed 
them.  It  is  contended  that  this  was 
error,  and  that  the  capacity  of  par- 
ties to  contract  is  to  be  determined 
by  the  law  of  the  domicil,  or,  accord- 
ing to  some  authorities,  by  the  law 
of  the  place  of  performance.  In  the 
view  we  take  of  this  case  it  is  not 
material  whether  the  contract  was 
binding  and  breached,  or  voidable 
and  avoided.  In  ei-  ,.,„t-.reue«  i. 
ther  case  the  con-  *««ity  asaiut 
duct  of  the  plaintiff  "••*'•«*• 
has  been  such  as  entitles  her  to  no 
relief  in  this  court.  According  to 
her  own  allegations  in  her  com- 
plaint, she  was  a  minor  when  she 
entered    into    the    contract    with 
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Keeney,  and  she  misled  him  into 
making  the  contract  by  represent- 
ing that  she  was  free  to  make  it, 
when  in  fact  she  was  morally  not 
free  to  make  the  contract,  and  there 
was  doubt  whether  she  was  legally 
free  to  make  it.  If  the  contracts 
with  defendants  were  valid,  she  was 
under  a  legal  and  moral  obligation 
not  to  make  the  contract  with  the 
Keeney  corporation.  And  if  the 
contracts  were  voidable  because  of 
her  infancy,  then,  while  she  was 
under  no  legal  obligation  to  recog- 
nize them,  she  was  under  a  moral 
obligation  to  abide  by  them,  and 
good  faith  required  her  to  continue 
to  render  the  services  she  had  agreed 
to  give.  In  either  case  her  action 
in  repudiating  her  pledged  word 
was  misconduct  of  which  no  person 
of  honor  and  conscience  would  have 
been  guilty.  That  no  action  could 
be  brought  against  her  at  law  be- 
cause of  what  she  did  does  not  alter 
the  moral  character  of  her  act.  And 
when  she  comes  into  a  court  of  con- 
science and  asks  its  affirmative  aid 
to  assist  her  in  carrying  into  effect 
the  inequitable  arrangement  into 
which  she  unfaithfully  entered,  the 
appeal  falls  on  deaf  ears.  One  who 
comes  into  equity  must  come  with 
clean  hands,  and  her  hands  are  not 
clean.  The  testimony  discloses  that 
reliance  cannot  be  placed  upon  her 
agreements  which  the  law  does  not 
oblige  her  to  keep,  and  that  for  a 
money  gain  to  herself  she  unscrupu- 
lously disregarded  her  express  con- 

In  Story's  Equity  Jurisprudence, 
14th  ed.  vol.  1,  §  99,  the  rule  is  laid 
down  as  follows :  "Equity  impera- 
tively demands  of  suitors  in  courts 
fair  dealing  and  righteous  conduct 
with  reference  to  the  matters  con- 
cerning which  they  seek  relief.  He 
who  has  acted  in  bad  faith,  resorted 
to  trickery  and  deception,  or  been 
guilty  of  fraud,  injustice,  or  un- 
fairness, will  appeal"  in  vain  to  a 
court  of  conscience,  even  though  in 
his  wrongdoing  he  may  have  kept 
himself  strictly  'within  the  law.' 
Misconduct  which  will  bar  relief  in 
a  court  of  equity  need  not  neces- 


t<9  Fti.  its.) 

sarily  be  of  such  a  nature  as  to  be 
punishable  as  a  crime  or  to  consti- 
tute the  basis  of  a  legal  action. 
Under  this  maxim,  any  wilful  act  in 
regard  to  the  matter  in  litigation, 
whidi  would  be  condemned  and  pro- 
nounced wrongful  by  honest  and 
fair-minded  men,  wiU  be  sufficient 
to  make  the  hands  of  the  applicant 
unclean.  Both  courts  and  text- 
writers  have  repeatedly  spoken  up- 
on this  subject  in  no  uncertain  lan- 
guage." 

In  Pomeroy's  Equity  Jurispru- 
dence, 3d  ed.  vol.  1,  §  398,  it  is  said : 
"Whatever  may  be  the  strictly  ac- 
curate theory  concerning  the  nature 
of  equitable  interference,  the  prin- 
ciple was  established  from  the 
earliest  days  that,  while  the  court  of 
chancery  could  interpose  and  com- 
pel a  defendant  to  comply  with  the 
dictates  of  conscience  and  good 
faith  with  regard  to  matters  outside 
of  the  strict  rules  of  the  law,  or  even 
in  contradiction  to  those  rules,  while 
it  could  act  upon  the  conscience  of  a 
defendant  and  force  him  to  do  right 
and  justice,  it  would  never  thus  in- 
terfere on  behalf  of  a  plaintiff 
whose  own  conduct  in  connection 
with  the  same  matter  or  transaction 
had  been  unconscientious  or  unjust, 
or  marked  by  a  want  of  good  faith, 
or  had  violated  any  of  the  principles 
of  equity  and  righteous  dealing 
which  it  is  the  purpose  of  the  juris- 
diction to  sustain.  While  a  court  of 
equity  endeavors  to  promote  and  en- 
force justice,  good  faith,  upright- 
ness, fairness,  and  conscientious- 
ness on  the  part  of  the  parties  who 
occupy  a  defensive  position  in  ju- 
dicial controversies,  it  no  less  strin- 
gently demands  the  same  from  the 
litigant  parties  who  come  before  it 
as  plaintiffs  or  actors  in  such  con- 
troversies." 

The  maxim  that  one  who  comes 
into  equity  must  come  with  clean 
hands  expresses  rather  a  principle 
of  inaction  than  one  of  action.  It 
means  that  equity  will  refuse  its 
aid  in  any  manner  to  one  seeking 
its  active  interposition  if  he  has 
been  guilty  either  of  unlawful  or 
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inequitable  conduct  respecting  the 
subject-matter  of  the  litigation. 

An  illustration  of  the  maxim  is 
found  in  the  attitude  of  courts  of 
equity  in  the  matter  of  specific  per- 
formance. A  court  of  equity  al- 
ways refuses  specific  performance 
of  a  contract  which  has  been  ob- 
tained by  the  plaintiff  by  sharp  and 
unscrupulous  practices,  by  over- 
reaching, by  concealment  of  impor- 
tant facte,  even  though  not  actually 
fraudulent.  The  contract  may  be  a 
legal  one,  against  which  no  defense 
could  be  set  up  at  law,  and  one 
which  a  court  of  equity  would  not 
cancel.  But  if  it  has  been  procured 
by  unconscientious  means  a  court  of 
equity  refuses  specific  performance. 
Pom.  Eq.  Jur.  3d  ed.  §  400. 

The  right  which  one  seeks  to  en- 
force in  a  court  of  equity  must  be 
one  which  in  and  of  iteelf  appeals  to 
the  conscience  of  a  chancellor.  Mr. 
Justice  Brewer,  speaking  for  the 
court  in  Deweese  v.  Reinhard,  165 
U.  S.  386,  390,  41  L.  ed.  757,  759, 
17  Sup.  Ct.  Rep.  340,  341^  said :  "A 
court  of  equity  acts  only  when  and 
as  conscience  commands,  and  if  the 
conduct  of  the  plaintiff  be  offensive 
to  the  dictates  of  natural  justice, 
then,  whatever  may  be  the  righte  he 
possesses  and  whatever  use  he  may 
make  of  them  in  a  court  of  law,-  he 
will  be  held  remediless  in  a  court  of 
equity." 

In  T.  B.  Harms  &  Francis,  Day 
&  Hunter  v.  Stem,  145  C.  C.  A.  531, 
534,  231  Fed.  648,  this  court  said : 
"The  plaintiffs  are  in  a  court  of 
equity,  which  is  a  court  of  con- 
science, which  within  the  scope  of 
ite  powers  is  governed  by  ite  own 
rules.  It  stays  ite  hand  and  with- 
holds ite  aid  whenever  it  is  asked  to 
do  that  which  it  deems  to  be  against 
conscience  *' 

In  Weegham  v.  Killefer  (D.  C.) 
215  Fed.  168,  the  •  complainants 
sought  an  injunction  to  restrain  the 
defendant  from  playing  baseball 
with  any  club  other  than  their  own. 
It  was  found  by  the  court  that  he 
was  a  player  of  unique,  exceptional, 
and  extraordinary  skill.  But  com- 
plainants, knowing  that  he  had  en- 


tered into  an  unenforceable  agree- 
ment to  play  as  a  member  of  another 
club,  had  induced  him,  by  the  offer 
of  a  larger  salary,  to  break  his 
agreement  and  play  with  their  own 
club.  Then  he  was  induced  to  re- 
pudiate the  agreement  with  the 
complainants  and  to  enter  into  a 
new  agreement  to  play  with  the  club 
with  which  he  had  originally  con- 
tracted. An  injunction  was  sought 
by  complainants  to  restrain  him 
from  doing  so.  This  was  refused 
on  the  ground  that  complainants* 
conduct  in  inducing  him  to  break 
his  unenforceable  agreement  was 
such  misconduct  in  regard  to  the 
matter  in  litigation  as  honest  and 
fair-minded  men  would  condemn 
and  pronounce  wrongful,  and,  al- 
though insufficient  to  constitute  the 
basis  of  legal  action,  was  quite  suf- 
ficient to  bar  relief  in  equity.  The 
complainants'  hands  were  not  clean. 
The  case  was  appealed  to  the  circuit 
court  of  appeals  for  the  sixth  cir- 
cuit and  was  aflSrtned,  L.R.A.1915A, 
820,  131  C.  C.  A.  558,  215  Fed.  289. 

In  Michigan  Pipe  Co.  v.  Fremont 
Ditch,  Pipe  Line  &  Reservoir  Co. 
49  C.  C.A.  324,  111  Fed.  284,  relief 
Was  refused  because  of  bad  faith, 
sharp  practice,  and  unconscionable 
acts.  It  was  said  that  a-  suit  in 
equity  is  an  appeal  for  relief  to  tiie 
moral  sense  of  the  chancellor,  and 
that  a  court  of  equity  is  the  forum 
of  conscience.  "A  court  of  equity," 
it  was  said,  "will  leave  to  his  rem- 
edy at  law — ^will  refuse  to  interfere 
to  grant  relief  to — one  who,  in  the 
matter  or  transaction  concerning 
which  he  seeks  its  aid,  has  been 
wanting  in  good  faith,  honesty,  or 
righteous  dealing.  While  in  a  prop- 
er case  it  acts  upon  the  conscience 
of  a  defendant,  to  compel  him  to  do 
that  which  is  just  and  right,  it  re- 
pels from  ite  precincts  remediless 
the  complainant  who  has  been  guilty 
of  bad  faith,  fraud,  or  any  uncon- 
scionable act  in  the  tranaction  which 
forms  the  basis  of  his  suit." 

In  1859  in  a  case  before  the  court 
of  appeal  in  chancery,  Nelson  v. 
Stocker,  4  De  6ex  &  J.  458,  464.  45 
Eng.    Reprint,    178,   Lord   Justice 
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Turner,  in  commenting  on  the  fact 
that  the  defendant  had  represented 
himself  to  be  of  age  when  he  was 
not  of  age,  said:  "It  is  too  much 
to  call  upon  the  court  to  believe  that 
this  defendant  could  really  have 
thought  himself  to  be  of  age  at  the 
date  of  the  settlement,  when  he  was 
under  eighteen  years  of  age;  and 
if  he  did  not  so  think,  the  represen- 
tation he  made  to  the  solicitor  was 
false  and  fraudulent.  Infants  are 
no  more  entitled  than  adults  are  to 
gain  benefits  to  themselves  by 
fraud." 

In  1816  a  case  came  before  Vice 
Chancellor  Plumer,  Cory  v.  Gertc- 
ken,  2  Madd.  Ch.  40,  56  Eng.  Re- 
print, 250,  in  which  an  infant  who 
was  nearly  of  age  prevailed  upon 
his  trustees  to  transfer  to  him  cer- 
tain stock  to  which  he  was  entitled 
on  coming  of  age,  and  represented 
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to  them  that  they  ran  no  risk  in 
doing  it.  After  coming  of  age  he 
assigned  his  rights  to  an  assignee, 
and  suit  was  brought  against  the 
trustees  on  the  ground  that  pay- 
ment to  an  infant  was  bad.  The 
bill  was  dismissed  and  the  Vice 
Chancellor  said :  "The  concealment 
of  his  infancy,  under  such  circum- 
stances, certainly  was  a  fraud,  and 
precludes  him,  or  his  assigns,  who 
stand  precisely  in  his  situation,  from 
calling  for  a  repayment." 

The  fact  that  a  contract  has  been 
dishonestly  or  dishonorably  ob- 
tained is  a  bar  to  relief  in  equity. 

Decree  reversed. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States  February  28,  1921 
(U.  S.  Adv.  Ops.  1920-21,  p.  444) 
—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  a. 
Rep.  323. 


ANNOTATION. 
Kf^t  of  infant  to  enjoin  other  party  to  contract  from  auerting  its  validity. 


The  effect  of  misrepresentation  as 
to  age  at  the  time  of  entering  into  a 
contract  as  estoppel  to  plead  infancy 
when  suing  in  equity  is  discussed  at 
pp.  423  et  seq.  of  the  annotation  to  La 
Rosa  V.  Nichols  in  6  A.L.R.  416.  It 
will  be  observed  that  in  the  reported 
case  (Carmen  v.  Fox  Film  Corp.  ante, 
1209)  the  relief  sought  went  beyond  a 
mere  prayer  that  the  contract  be  de- 
clared void,  and  included  a  prayer  for 
injunction  restraining  defendant  from 
asserting  that  the  contract  was  valid. 
In  that  respect  the  reported  case 
seems  to  be  without  an  exact  prece- 
dent. However,  the  principle  underly- 
ing the  cases  cited  in  the  note  referred 
to,  as  holding  that  an  infant  who  has 
induced  a  contract  by  fraudulent 
representations  that  he  was  of  full  age 
may  not  demand  relief  from  a  court  of 
equity,  would  seem  to  support  the  de- 
cision in  the  reported  case,  accepting 
its  view  of  the  inequitable  conduct  of 
the  plaintiff.  It  may  be  observed, 
however,  that  in  some  cases,  if  not  in 
the  ease  at  bar,  the  refusal  of  a  court 
to  grant  relief  might  have  nearly  the 


same  practical  effect,  though  of 
course  quite  a  different  legal  effect,  as 
would  a  decision  holding  the  contract 
valid,  since  the  defendant's  freedom 
to  assert  the  validity,  or  even  the  fact 
of  the  agreement,  might  prevent  the 
plaintiff  from  securing  employment 
with  others  in  the  field  in  which  his 
talents  lie,  and  thus  practically  force 
him,  under  the  alternative  of  idleness, 
to  the  performance  of  an  agreement 
which  he  may  have  made  inadvisedly 
and  unwisely,  and  which  in  any  event, 
by  hypothesis,  was  made  at  a  time 
when,  in  the  eyes  of  the  law,  he  was 
conclusively  presumed  to  lack  the 
necessary  discretion  and  judgment  to 
enter  into  contracts.  Doubtless  a 
court  of  equity,  in  granting  or  refus- 
ing affirmative  relief,  will  be  influ- 
enced by  the  circumstances  of  the  par- 
ticular case,  including  the  fairness  of 
the  contract  viewed  as  of  the  time 
when  it  was  made,  the  comparative  ex- 
perience or  inexperience  of  the  respec- 
tive parties  to  it,  the  degree  of  moral 
fault,  viewed  in  the  light  of  his  age 
and  inexperience,  to  be  Imputed  to  the 
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infant  in  entering  into  the  contract 
in  question,  in  repudiating  it,  and  in 
attempting  to  deal  with  others  in  dis- 
regard of  it.  It  will  be  observed  that 
the  court  in  the  reported  case  applies 


the  familiar  maxim,  "he  who  comes 
into  equity  must  come  with  clean 
hands."  That  maxim  is  the  subject  of 
an  extensive  annotation  in  4  A.L.R. 
44.  G.  V.  L 


CENTRAL  OREGON  IRRIGATION  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  OF  OREGON  et  al. 

Oregon  Supreme  Court  (In  Banc)  — April  6,  1921. 

(—  Or.  — ,  196  Pac.  832.) 

Public  Service  Coininissi<m  —  jurisdiction  over  maintenance  fees  of  Carey 
Act  improvement. 

.  1.  A  water  system  constructed  by  one  who  contracts  to  reclaim  a  tract 
of  land  for  settlement  under  the  Carey  Act  is  not  a  public  utility  so  that 
the  maintenance  fee  fixed  by  the  settlers'  purchase  contracts  is  brought 
within  the  jurisdiction  of  the  Public  Service  Commission,  and  therefore 
such  Commission  cannot  authorize  a  raising  of  the  fee,  although  the  one 
fixed  is  too  low  to  furnish  adequate  return  on  the  investment. 
iSee  note  on  this  question  beginning  on  page  1227.] 


Public  lands  —  Carey  Act  —  main* 
tenance  fee  for  water  rights  — 
right  to  raise. 

2.  The  maintenance  fee  for  the  water 
right,  which  becomes  a  part  of  the  pur- 


chase price  which  a  settler,  under  the 
Carey  Act,  agrees  to  pay  for  his  land, 
cannot  be  raised  without  impairing  ttie 
obligation  of  his  contract 


Petition  for  a  writ  of  mandamus  to  compel  the  defendant  Commission 
to  proceed  with  and  complete  the  hearing  upon  petitioner's  application 
for  increase  of  maintenance  fees,  and  to  determine  the  amount  of  such 
fees.    Petition  dismissed. 


Statement  by  Johns,  J.: 

The  plaintiff,  an  Oregon  corpora- 
tion which  hereafter  will  be  re- 
ferred to  as  the  Company,  filed  its 
petition  in  this  court  for  an  order  to 
compel  the  Public  Service  Commis- 
sion of  Oregon,  defendant,  which 
hereafter  will  be  refered  to  as  the 
Commission,  to  proceed  with  and 
complete  the  hearing  of  the  Com- 
pany upon  its  application  before  the 
Commission  for  an  increase  of 
what  are  known  as  the  "mainte- 
nance fees"  of  its  irrigation  system, 
and  to  hear  and  determine  the 
amount  of  such  fees  to  be  paid  by 
the  "settlers"  under  their  respective 
contracts.  By  §  5817,  Oregon  Laws, 
after  July  1,  1915,  the  "Railroad 


Commission  of  Oregon"  is  desig- 
nated "Public  Service  Commission 
of  Oregon."  Under  §  6035,  Oregon 
Laws,  "the  Railroad  Commission 
of  Oregon  is  vested  with  power  and 
jurisdiction  to  supervise  and  regu- 
late every  public  utility  in  this 
state,  and  to  do  all  things  necessary 
and  convenient  in  the  exercise  of 
such  power  and  jurisdiction."  The 
lands  involved  are  now  in  Deschutes 
county,  and  were  formerly  in  Crook 
county,  and  lie  under  and  are  to  be 
reclaimed  by  and  irrigated  from  the 
waters  of  the  Deschutes  river. 

On  March  3,  1877,  Congress 
passed  a  law  entitled  "An  Act  to 
Provide  for  the  Sale  of  Desert  Land 
in  Certain  States  and  Territories," 
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known  as  the  Car^  Act,  which  was 
amended  on  March  8,  1891,  and 
again  amended  on  August  18,  1894. 
Section  4686,  United'  States  Com- 
piled Statutes  of  1916,  reads  as  fol- 
lows: "That  to  aid  the  pubhc  land 
states  in  the  reclamation  of  the 
desert  lands  therein,  and  the  settle- 
ment, cultivation  and  sale  thereof 
in  small  tracts  to  actual  -  settlers, 
the  Secretary  of  the  Interior  with 
the  approval  of  the  President,  be^ 
and  hereby  is,  authorized  and  em- 
powered, upon  proper  application  of 
the  state  to  contract  and  agree, 
from  time  to  time,  with  each  of  the 
states  in  which  there  may  be  situ- 
ated desert  lands  as  defined  by  the 
act,"  etc.,  "binding,  the  United 
States  to  donate,  grant  and  patent 
to  the  state  free  of  cost  for  survey 
or  price  such  desert  lands,  not  ex- 
ceeding 1,000,000  acres  in  each 
state,  as  the  state  may  cause  to  be 
irrigated,  reclaimed,  occupied,  and 
not  less  than  20  acres  of  each  160- 
acre  tract  cultivated  by  actual  set- 
tlers, within  ten  years  next  after 
the  passage  of  this  act,  as  thor- 
oughly as  is  required  of  citizens 
who  may  enter  under  the  said  Des- 
ert Land  Law."  [28  Stat,  at  L.  422, 
chap.  301,  §  4,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  698.] 

Before  the  application  of  any 
state  is  allowed,  or  any  contract  is 
executed,  or  any  land  is  drawn  from 
the  public  domain,  "the  state  shall 
file  a  map  of  the  said  land  proposed 
to  be  irrigated,  and  shall  exhibit  a 
plan  showing  the  mode  of  the  con- 
templated irrigation,  which  plan 
shall  be  sufficient  to  thoroughly  irri- 
gate and  reclaim  said  land  and  pre- 
pare it  to  raise  ordinary  agricultural 
crops,  and  shall  also  show  the  source 
of  the  water  to  be  used  for  irriga- 
tion and  reclamation."  The  Secre- 
tary of  the  Interior  may  make  nec- 
essary regulations  which  "shall  be 
of  no  force  whatever  if  such  map 
and  plan  shall  not  be  approved." 
Subdivision  8  of  §  4685  provides: 
''Any  state  contracting  under  this 
section  is  hereby  authorized  to 
make  all  necessary  contracts,  to 
cause  the  .  .  .  lands,  to  be  re* 
16  A.L.B.— 77. 


claimed,  dnd  to  induct  their  settle- 
ment and  cultivation  in  accordance 
with  and  subject  to  the  provisions 
of  this  section;  but  tiie  state  shall 
not  be  authorized  to  lease  any  of 
said  lands  or  to  use  6r.' dispose  of 
the  same  in  any  way  whatever,  ex- 
cept to  secure  their  reclamation, 
cultivation  and  settlement." 

Subdivision  4  enacts  that  as  fast 
as  any  state  shall  furnish  satisfac- 
tory proofs  "that  any  of  said  lands 
are  irrigated,  reclaimed  and  occu- 
pied by  actual  settlers,  patents  shall 
be  issued  to  the  state  or  its  assigns 
for  said  lands  so  reclaimed  and  set- 
tled," and  that  the  states  "shall  not 
sell  or  dispose  of  more  than  160 
acres  of  said  lands  to  any  one  per- 
son." 

Under  the  provisions  of  this  law, 
the  state  of  Oregon,  through  its 
desert  land  board,  applied  to  the 
Secretary  of  the  Literior  and  filed 
its  map  to  have  about  140,000  acres 
of  land  then  in  Crook  county  and 
now  in  Deschutes  county,  with- 
drawn from  the  public  domain  and 
set  aside  to  be  redaitned  as  desert 
lands,  and,  as  reclaimed,  that  pat- 
ents therefbr  should  be  issued  to 
the  state  of  Oregon  or  its  assigns. 
Based  upon  such  application  and 
the  showing  made,  the  lands  were 
withdrawn  and  placed  under  thd 
provisions  of  the  Carey  Act.  Fol- 
lowing this,  the  legislature  of  the 
state  of  Oregon  on  February  28, 
1901  (Laws  1901,  p.  378),  passed  a 
law  entitled:  "  An  Act  to  Provide 
for  the  Acceptance  lor  tne  State  of 
Oregon  of  Certain  Lands,  and  for 
the  Reclamation  and  Disposal  of 
the  Same." 

Pursuant  to  such  proceedings, 
the  Pilot  Butte  Development  Com- 
pany, an  Oregon  corporation,  filed 
its  application  with  the  state  land 
board  for  a  contract  to  reclaim  84,- 
t07.74  acres  of  the  land  so  with- 
drawn, and  on  May  31,  1902,  a  con- 
tr&cb  was  made  between  that  com- 
pany and  the  state  land  board, 
in  and  by  which  it  was  agreed  that 
the  ^mpany,  for  and  in  considera- 
tion  of  the  reclamation   of   such 
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lands,  should  have  a  lien  thereon  for 
$848,677.  Amongr  other  thinsrs,  the 
contract  recites  that  in  compliance 
with  the  Carey  Act  and  the  Oregon 
statute,  the  development  company 
had  filed  with  the  state  land  board 
an  application  for  a  contract  to  re- 
claim certain  specified  desert  lands, 
and  had  agreed  to  build  and  con- 
struct an  irrigation  system  in  sub- 
stantial compliance  with  certain 
plans  which  were  submitted  and  ap- 
proved, and  that  it  was  to  furnish 
an  ample  supply  of  water  to  re- 
claim the  lands  described  in  the  con- 
tract, in  compliance  with  the  acts  of 
Congress  by  which  the  lands  were 
granted  to  the  state  of  Oregon. 

The  state  land  board  fixed  and 
agreed  upon  the  sum  of  $1  per  acre 
for  each  acre  of  land  reclaimed  in 
each  and  every  subdivision  as  and 
for  the  annual  maintenance  charge 
of  the  irrigation  system,  and  for  in- 
terest thereon  at  the  rate  of  6  per 
cent  per  annum,  and  created  a  lien 
thereon  "valid  on  and  against  the 
separate  legal  subdivisions  of  the 
land  reclaimed  for  the  amounts  due 
as  agreed  upon,  and  interest  there* 
on  at  the  rate  of  6  per  cent  per  an- 
num from  date  of  reclamation  until 
said  lien  shall  have  been  satisfied." 
The  contract  of  the  Pilot  Butte  De- 
velopment Company  with  the  state 
land  board  was  later  assigned  to 
the  Deschutes  Irrigation  &  Power 
Company,  also  an  Oregon  corpora- 
tion. On  June  17,  1907,  another 
and  supplemental  contract  was  en- 
tered into  between  the  Deschutes 
Irrigation  &  Power  Company  and 
the  state  of  Oregon,  for  a  portion 
of  the  remaining  lands,  which  pro- 
vides that  the  power  company  shall 
have  a  lien  for  the  amount  due  it 
for  the  reclamation  of  the  lands 
specified  in  the  lists  marked  "A" 
and  "B,"  the  amount  of  which  shall 
be  apportioned  to  each  40-acre  tract ; 
that  as  to  all  luid  which  can  be  cul- 
tivated and  irrigated  by  gravity 
flow  the  reclamation  lien  shall  be 
$40  per  acre,  and  for  nonirrigable 
land,  $2.50  per  acre.  This  agree- 
ment provides  for  the  sale  of  water 
rights   to  qualified  applicants  for 


said  lands,  and  that  such  rights 
shall  be  approved  and  fixed  to  each 
smallest  legal  subdivision,  and  that 
they  shall  be  perpetual  in  nature, 
and  shall  convey  a  proportionate  in- 
terest in  the  reclamation  works  em- 
braced in  the  contract,  and  that  one 
water  right  should  be  sold  for  each 
acre  of  irrigable  land  susceptible  of 
irrigation  by  gravity  flow  from  the 
canal  system  in  each  and  every  list 
of  lands  hereafter  opened  for  entry 
and  sale.  It  further  provides  for 
the  sale  of  all  of  the  right,  title,  and 
interest  of  the  power  company  in 
the  whole  irrigation  system  "to  a 
corporation  of  water  users  ten  years 
from  the  date  of  the  contract,  pro- 
vided that  such  corporation  shall 
have  been  duly  and  legally  organ- 
ized and  have  the  approval  of  the 
state  land  board."  The  contract  re- 
cites: "The  rights  of  the  settler 
are  transferable  only  with  the  land, 
and  the  covenants  of  the  contract 
run  with  the  land,  and  the  payments 
specified  are  a  first  lien  and  are 
appurtenant  to  the  land  and  binding 
upon  each  party." 

Ilie  water  is  to  be  deeded  and  be- 
come appurtenant  to  the  specific 
land  described  in  the  contract;  and 
none  other,  and  the  "settler"  agrees 
to  pay  the  amount  of  the  lien  due 
the  company  for  reclamation  as 
fixed  by  the  contract  with  the  state 
of  Oregon,  with  accrued  interest. 
The  petitioner  Company  has  ac- 
quired and  is  now  the  successor  in 
interest  of  all  the  rights,  contracts, 
and  franchises  of  the  Deschutes  Ir- 
rigation &  Power  Company.  After 
obtaining  the  contracts  with  thfr 
state  land  board  for  the  reclamation 
of  the  lands  therein  described,  the 
Company  then  entered  into  the 
written  contracts  with  the  "set- 
tlers," reciting  all  of  the  prelim- 
inary proceedings,  and,  among  oth- 
er things,  providing  for  a  "mainte- 
nance fee"  of  either  80  cents  or  $1 
per  irrigable  acre.  To  obtain  a  con- 
tract the  "settler"  must  be  a  citizen 
of  the  United  States  and  of  lawful 
age,  and  must  not  have  made  any 
previous  filing  under  the  Carey  Act 
which,  with  his  present  application. 
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would  exceed  160  acres  of  land. 
The  "settler'?  applies  to  the  Com- 
pany for  all  of  a  certain  described 
tract  of  land  containing  so  many- 
acres  "and  for  the  release  of  a  lien 
thereon  owned  and  held  by  the  Com- 
pany for  the  reclamation  thereof, 
which  said  lien  was  created  by  the 
terms  of  a  contract  between  the 
state  land  board  and  the  Company." 
"In  consideration  thereo:^  and  of  the 
delivery  and  possession  of  said  land 
to  the  applicant  prior  to  date  of 
reclamation  of  the  amounts  herein 
agreed  to  be  paid,  he  promises  and 

agrees  to  pay  the  sum  of  $ , 

the  amount  of  the  lien  due  the  Com- 
pany for  reclamation  as  evidenced 
by  the  contract  of  the  Company 
with  the  state  of  Oregon."  Provi- 
sion is  made  for  the  pajrment  of  a 
certain  amount  in  cash  at  the  sign- 
ing of  the  contract,  and  that  the 
amount  remaining  shall  be  paid  in 
future  instalments  at  different 
times,  with  interest  on  deferred 
pajrments  at  the  rate  of  6  per  cent 
per  annum,  which  "shall  be  evi- 
denced by  the  promissory  notes  of 
the  'settler*  in  favor  of  the  Com- 
pany, its  order,  or  assigns."  The 
notes  contain  a  provision  for  the 
pasrment  of  "reasonable  attorney's 
fees,"  and  "express  upon  their  face 
that  they  are  executed  to  evidence 
the  said  deferred  payments  men- 
tioned in  the  application  and  agree- 
ment, and  that  they  are  subject  to 
the  terms  hereof."  The  agreement 
further  recites,  if  such  notes  are 
not  paid  as  provided  for  in  the  "ap- 
plication and  agreement,"  the  Com- 
pany may  proceed  to  collect  them 
"as  it  may  be  advised,"  "and  may 
foreclose  this  application  and  agree- 
ment in  the  manner  provided  by  law 
for  the  foreclosure  of  contracts  for 
the  purchase  and  sale  of  real  prop- 
erty or  otherwise."  The  Company 
agrees:  "Upon  the  payment  of  the 
reclamation  lien  above  mentioned, 
in  accordance  with  the  terms  and 
conditions  herein  expressed,  to  re- 
lease said  reclamation  lien  on  the 
land  above  described  and  authorize 
the  state  land  board  of  the  state  of 
Oregon  to  deed  to  the  first  ^axtj 
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the  above-described  tract  free  from 
the  reclamation  lien  thereon  held  by 
the  second  party  and  subject  to  the 
annual  maintenance  charge  of  $1 
per  acre  mentioned  in  the  contract 
between  the  state  of  Oregon  and 
the  second  party." 

One  form  of  contract  provides 
that  the  lien  for  the  maintenance 
charge  will  be  released  upon  the 
payment  of  $6  per  acre.  Although 
in  other  respects  the  three  formd 
of  the  "settlers'"  contracts  are 
somewhat  different,  yet  in  all  of 
them  the  "settler"  undertakes  and 
agrees  to  pay  a  certain  sum  for  the 
reclamation  of  a  particular  tract  of 
land,  and,  in  addition  thereto,  to  pay 
a  fixed  maintenance  charge  of 
either  80  cents  or  $1  per  irrigable 
acre.  When  all  payments  have  been 
made  and  the  required  proofs  filed, 
the  "settler"  then  becomes  entitled 
to  and  receives  a  deed  from  the 
state  to  the  land  described  in  his 
contract.  It  is  stipulated  that 
about  340  "settlers"  signed  for  con- 
b*acts  on  form  No.  1,  and  that  upon 
forms  No.  1  and  No.  2  contracts 
were  signed  for  about  26,000  acres 
of  irrigable  land,  and  that  upon  all 
three  forms  about  1,250  contracts 
were  signed,  covering  about  44,00C 
irrigable  acres,  all  of  which  are  now 
outstanding.  By  its  articles  of  in- 
corporation the  petitioner  is  em- 
powered: 

(1)  "To  acquire,  take  over,  hold, 
operate  and  manage  the  property, 
contracts,  and  irrigation  system 
heretofore  owned,  held,  enjoyed  or 
operated  by  the  Deschutes  Irriga- 
tion &  Power  Company,"  etc. 

(2)  "To  reclaim  arid  lands  by  ir- 
rigation in  the  state  of  Oregon, 
under  the  acts  of  Congress  known 
as    the    Carey    Act    or    otherwise 

.  .  .  and  to  make  and  enter  into 
such  contract  or  contracts  with  the 
state  of  Oregon,  its  desert  land 
board,  tiie  United  States  of  Amer- 
ica and  any  of  its  departments," 
and  for  such  purposes  to  construct 
ditches,  canals,  flumes,  irrigation 
and  drainage  systems,  and  to  do 
and  perform  all  acts  necessary  to 
carry  out  its  objects  and  purposes. 
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(8)  To  divert,  appropriate,  and 
use  the  waters  of  sprinsrs,  streams, 
and  lakes,  and  to  convey  and  dis- 
tribute same. 

(4)  To  appropriate,  use,  divert, 
and  furnish  such  waters  in  the  state 
of  Oregon  for  general  rental,  sale, 
distribution,  or  for  irrigation  use, 
household  and  domestic  purposes, 
the  watering  of  live  stock  upon  the 
dry  lands  of  the  state,  and  to  col- 
lect rates  or  compensation  for  such 
sale,  supplies,  andnise  thereof,  to  all 
persons  whose  lands  lie  adjacent  to 
or  within  reach  of  the  line  of  the 
ditch,  canal,  or  flume  without  dis- 
crimination other  than  priority  of 
contract. 

(6)  To  furnish  water  to  towns, 
cities,  or  municipalities,  or  to  dis- 
-tribute  for  fire  protection,  or  for 
any  other  use,  public  or  private. 

Other  powers  are  conferred, 
which  are  immaterial  to  this  case. 

"In  October,  1915,  the  Central 
Oregon  Irrigation  Company  Water 
Users'  Association,  a  co-operative 
association,"  filed  its  complaint 
against  the  Company  in  the  instant 
case,  with  the  Public  Service  Com- 
mission of  Oregon,  in  which  it  was 
alleged  that  the  irrigation  system 
of  the  Company  is  insufficient  in 
size  and  capacity  to  provide  a  rea- 
sonable service;  that  it  has  failed 
and  refused  "to  repair  such  struc- 
ture or  provide  for  adequate  main- 
tenance of  its  system,  although  the 
water  users  have  contributed  large 
sums  for  that  purpose;  and  that  the 
defendant  has  discriminated  un- 
justly in  the  distribution  of  ^ater." 
To  that  proceeding  the  petitioner 
here,  in  an  original  proceeding  in 
this  court,  "applied  for  a  writ  of 
prohibition,  restraining  the  Com- 
mission from  proceeding  to  hear 
and  determine  any  matters  pertain- 
ing to  the  defendant's  opoations." 
A  demurrer  to  the  petition  was  in- 
terposed and  sustained  on  the 
ground  that  the  supreme  court  had 
no  jurisdiction.  "A  similar  writ 
was  sought  in  the  circuit  court  of 
the  state  of  Oregon  for  Marion 
county.  A  demurrer  to  the  petition 
was  sustained  on  the  grounds  that 


the  Comi>any  had  an  adequate  rem- 
edy by  instituting  suit  to  restram 
the  oiforcement  of  the  Commis- 
sion's order.  Without  waiving  its 
objections  to  jurisdiction  and  re- 
serving all  its  rights,  the  Company 
here  filed  an  answer,  denying  all  the 
material  allegations  of  the  petition, 
and  pleaded  want  of  jurisdiction 
and  the  failure  of  the  water  users 
of  the  Central  Oregon  Irriga- 
tion Company  to  pay  'maintenance 
fees.'"  A  public  hearing  was  had 
at  Bend,  Oregon,  and  a  "personal 
inspection  of  the  irrigation  system 
was  made  by  the  Commission," 
which  found  that  it  had  jurisdic- 
tion and  made  numerous  findings  of 
fact,  providing  that  certain  im- 
provements should  be  made  and 
that  a  reserve  fund  should  be  cre- 
ated out  of  "maintenance  fees," 
and  that  the  moneys  therein  "shaQ 
be  expended  only  for  the  purposes 
intended  and  according  to  plans 
which  will  be  submitted  to  the  Com- 
mission for  its  approval"  This  de- 
cision was  rendered  December  27, 
1917.  In  June,  1919,  the  Company 
in  the  instant  case  filed  with  the 
Public  Service  Commission  its  peti- 
tion for  an  increase  of  "annual 
maintenance  fees,"  on  the  grounds 
and  for  the  reasons  therein  alleged. 
The  Central  Oregon  Irrigation  Dis- 
trict intervened  in  said  proceedings, 
and  iiled  a  demurrer  to  said  petition. 
On  March  20,  1920,  the  Company 
filed  an  amended  petition,  answers 
to  which  were  filed,  and  on  April  1, 
1920,  at  Redmond,  a  two-day  hear- 
ing was  had  before  the  Commission, 
and  testimony  was  taken,  and  the 
Commission,  on  the  objection  to  ju- 
risdiction made  by  the  attorneys  for 
the  Central  Oregon  Irrigation  Dis- 
trict, submitted  the  question  to  the 
attorney  general,  and  on  June  16, 
1920,  the  Commission  made  an  or- 
der, dismissing  the  petition  for 
want  of  jurisdiction.  November  20, 
1920,  the  plaintiff  filed  its  original 
petition  for  writ  of  mandamus  in 
this  court  against  the  Commission, 
in  which  it  prays  for  an  order  that  j 
the  Commission  shall  be  conmriand- 
ed  and  directed  "to  complete  the 
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hearing  upon  the  petitioner's  appli- 
cation for  an  increase  in  'niainte< 
nance  fees',  and  determine  the  same 
or  show  why  it  has  not  done  so  by 
due  return  of  said  writ"  Based 
upon  the  petition,  this  court  issued 
an  alternative  writ  of  mandamus, 
to  which  the  Public  Service  Com- 
mission of  Oregon  filed  a  demurrer 
upon  the  following  grounds: 

(1)  "That  said  writ  of  manda^ 
mus  does  not  state  facts  sufficient 
to  justify  the  issuance  of  said  writ, 
nor  facts  sufficient  to  constitute 
cause  of  action  or  suit." 

(2)  "That  the  court  has  no  juris- 
diction of  this  proceeding." 

(3)  "That  the  proceeding  has  not 
been  commenced  within  the  time 
limited  by  law." 

(4)  "That  there  is  a  defect  of 
parties  defendant,  in  that  the  set- 
tlers under  the  Carey  Act  are  neces- 
sary parties  defendant." 

Thereafter  H.  H.  Dietrich  and 
the  Central  Oregon  Irrigation  Dis- 
trict applied  to  this  court  for  leave 
to  be  made  defendants  in  the  in- 
stant case,  and  with  the  showing 
made  tendered  an  answer,  in  which 
a  full  and  complete  history  of  the 
whole  transaction  from  its  inception 
is  set  forth  and  alleged,  and  copies 
of  all  the  different  contracts,  includ- 
ing those  with  the  "settlers,"  are 
attached  to  and  made  a  part  of  the 
answer.  They  object  "to  the  exer- 
cise by  the  supreme  court  of  the 
state  of  Oregon  of  any  jurisdiction 
in  the  premises,  and  pray  that  said 
alternative  writ  of  mandamus  may 
be  dismissed,  and  that  these  defend- 
ants recover  their  costs  and  dis- 
bursements from  the  petitioner." 
To  this  the  Central  Oregon  Irriga- 
tion Company  filed  a  demurrer  "on 
the  ground  that  said  answer  does 
not  state  facts  sufficient  to  consti- 
tute a  defense  or  answei  to  said 
writ."  Although  the  record  is 
voluminous,  yet  in  the  final  analysis 
two  questions  only  are  presented: 
First,  Would  the  raising  of  the 
"maintenance  fee"  impair  the  obli- 
gation of  the  "settlers'"  contracts? 
Second,  Does  the  Commission  have 
jurisdiction  of  the  subject-matter? 
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Messrs.  Jesse  Steams,  Denton  6. 
Bardick,  and  Jay  H.  Upton,  for  peti- 
tioner: 

Petitioner  is  a  public  utility. 

Umatilla  Irrig.  Co.  v.  Barnhart,  22 
Or.  389,  30  Pac  87;  Cookinham  v. 
Lewis,  68  Or.  484,  114  Pac.  88,  116  Pac. 
342 ;  McMahan  v.  Olcott,  66  Or.  637, 133 
Pac.  836;  State  v.  Twin  Falls  Canal  Co. 
21  Idaho,  410,  L.RA.1916F,  236,  121 
Pac.  1039;  Nash  v.  Clark,  27  Utah,  158, 
1  L.B.A.(N.S.)  208,  101  Am.  St  Rep. 
968,  75  Pac.  871,  1  Ann.  Cas.  800,  af- 
firmed in  198  U.  S.  861,  49  L.  ed.  1086, 
25  Sup.  Gt  Rep.  676,  4  Ann.  Cas.  1171; 
McCook  Irrig.  &  Water  Power  Co.  v. 
Burtless,  98  Neb.  141,  L.RA.1916D, 
1205,  P.U.R.1915C,  687,  152  N.  W.  334; 
Franscioni  v.  Soledad  Land  &  Water  Co. 
170  Cal.  221,  149  Pac.  161;  Burley  v. 
United  States,  33  L.R.A.(N.S.)  807, 102 
C.  C.  A.  429,  179  Fed.  1;  United  States 
V.  O'Neill,  198  Fed.  677;  FaUbrook  Ir- 
rig. Dist  V.  Bradley,  164  U.  S.  112,  41 
L.  ed.  869,  17  Sup.  Ct  Rep.  66;  Gutier- 
res  V.  Albuquerque  Land  &  Irrig.  Co. 
188  U.  S.  545,  47  L.  ed.  688,  23  Sup.  Ct 
Rep.  338;  Kinney,  Irrig.  &  Water 
Rights,  2d  ed.  p.  1910;  Wiel,  Water 
Rights,  §  1260;  Central  Oregon  Irrig. 
Co.  V.  Public  Service  Commission,  80 
Or.  607,  157  Pac.  1070. 

Contract  rates  of  a  public  utility  for 
service  or  maintenance  may  be  changed 
during  the  term  of  the  contract  by  the 
Public  Service  Commission. 

Portland  v.  Public  Service  Commis- 
sion, 89  Or.  325,  P.U.R.1919A,  127,  173 
Pac.  1178;  Tampa  Waterworks  Co.  v. 
Tampa,  199  U.  S.  241,  50  L.  ed.  170,  26 
Sup.  Ct  Rep.  23;  Rutland  R.  Light  & 
P.  Co.  V.  Burditt  Bros.  —  Vt  — ,  111 
Ati.  582. 

Messrs.  Charles  W.  Erskine,  H.  H. 
DeArmond,  John  R  Latourette,  and 
Harrison  Allen,  for  defendants: 

Plaintiff  is  not  a  public  utility,  and 
whether  or  not  it  assumes  to  be  such,  or 
intends  to  engage  partly  in  furnishing 
water  to  the  general  public,  the  furnish- 
ing of  water  to  the  lands  in  the  segrega- 
tions in  question  is  not  a  public  service, 
but  under  contract  for  the  private  ad- 
vantage of  the  contracting  parties,  and 
the  maintenance  rates  cannot  be 
changed  without  the  consent  of  the  set- 
tlers. 

Thayer  v.  California  Development  Co. 
164  Cal.  117,  128  Pac.  27;  Allen  v.  Rail- 
road Commission,  179  Cal.  68,  8  A.L.R. 
249,  P.U.R.1919A,  398,  175  Pac.  467; 
DePauw  University  v.  Public  Service 
Commission,  P.U.R.1918C,  274,  247  Fed. 
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188,  253  Fed.  848;  Eldredge  v.  MiU 
Ditch  Co.  90  Or.  598,  177  Pac.  939. 

Even  the  avowed  purpose  in  the  arti- 
cles of  incorporation  of  the  Central 
Oregon  Irrigation  Company  does  not 
fix  tiie  character  of  the  corporation  in 
its  future  activities,  as  being  a  public 
service  corporation.  Such  declarations 
of  purpose  merely  serve  to  give  the  cor- 
poration a  capacity  to  engage  in  sudi 
public  service  if  it  so  desire. 

Del  Mar  Water,  Light  &  P.  Co.  v. 
Eshleman,  167  Cal.  666,  140  Pac.  691, 
948;  Anderson  v.  Smith  Powers  Log- 
ging Co.  71  Or.  296,  L.R.A.1916B,  1089, 
189  Pac.  736. 

Even  a  constitutional  declaration 
cannot  transform  a  private  enterprise, 
or  a  part  thereof,  into  a  public  utility 
and  thus  take  private  property  for  pub- 
lic use  without  condemnation  and  pay- 
ment. 

Bridal  Veil  Lumbering  Co.  v.  John- 
son, 30  Or.  205,  84  L.R.A.  368,  60  Am. 
St  Rep.  818,  46  Pac.  790;  Baines  v, 
Marshfield  &  Suburban  R.  Co.  62  Or. 
516,  124  Pac.  672;  Grande  Ronde  Elec- 
trical Co.  V.  Drake,  46  Or.  248,  78  Pac 
1031 ;  Apex  Transp.  Co.  v.  Garbade,  32 
Or.  582,  63  L.R.A.  513,  52  Pac  573,  54 
Pac.  367,  882;  Fanning  v.  Gilliland,  87 
Or.  369,  82  Am.  St.  Rep.  758,  61  Pac. 
686,  62  Pac.  209;  Umatilla  Irrig.  Co.  v. 
Bamhart,  22  Or.  889,  80  Pac  87. 

Messrs.  L  H.  Van  Winkle,  Attorney 
General,  and  L.  A.  Liljeqvist  also  for 
defendants. 

Johns,  J.,  delivered  the  opinion  of 
the  court: 

In  the  inception  of  the  transac- 
tions out  of  which  this  litigation 
arose,  the  lands  belonged  to  the 
public  domain,  and  the  title  was  in 
the  United  States  government. 
Claiming  that  the  lands  were  sub- 
ject to  reclamation  under  the  terms 
and  provisions  of  the  Carey  Act, 
the  state  filed  its  application  with 
the  Secretary  of  the  Interior  to 
have  140,000  acres  set  aside  and  re- 
claimed through  irrigation,  and  the 
government  made  the  order.  This 
was  followed  by  an  act  of  the  legis- 
lature of  this  state  authorizing  the 
making  of  the  necessary  contracts. 
Based  upon  such  proceedings,  the 
state  land  board  entered  into  the 
different  contracts  with  the  Com- 
pany and  its  predecessors  in  inter- 
est, in  and  by  which  they  undertook 


and  agreed  to  construct,  operate, 
and  maintain  an  irrigating  system, 
and  through  the  means  of  canals, 
flumes,  and  ditches  to  furnish  and 
provide  the  amount  of  water  neces- 
sary to  irrigate  and  reclaim  a  large 
portion  of  the  entire  tract  of  140,- 
000  acres  which  was  set  aside  and 
withdrawn  under  the  Carey  Act,  in 
consideration  of  which  the  contract 
provided  that  the  Company  should 
have  what  is  known  as  a  reclama- 
tion lien  upon  the  lands  embraced 
within  its  respective  contracts,  and 
that  in  addition  thereto  and  as  a 
part  thereof  it  should  have  and 
charge  what  is  known  as  a  "mainte- 
nance fee."  In  the  first  instance 
this  was  an  annual  charge  of  80 
cents  per  acre.  Thereafter  it  was 
fixed  at  $1  per  acre.  After  obtain- 
ing such  contracts  from  the  state. 
Hie  Company  proceeded  to  construct 
the  irrigation  system  and  divert  toe 
waters  of  the  Deschutes  river  to 
and  upon  the  lands  described  in  its 
contracts.  In  this  situation  it  went 
out  among  what  is  known  as  the 
"settlers"  and  procured  contracts 
with  them,  in  and  by  which  each 
"settler"  made  application  to  the 
state  of  Oregon  to  purchase  and 
acquire  title  to  a  specific  portion  of 
the  land,  which  in  no  event  was 
more  than  160  acres  to  any  one  per- 
son, and  as  a  part  of  such  appUca- 
tion  each  "settler"  promised  and 
agreed  with  the  Company  to  pay  it 
a  stipulated  reclamation  fee  of 
about  $50  per  acre  for  each  acre  of 
irrigable  land,  and  in  addition  there- 
to and  as  a  part  thereof  to  pay  the 
Company  the  stipulated  "mainte- 
nance fee"  of  either  80  cents  or  $1 
per  acre  as  the  contract  provided. 

The  contracts  between  the  state 
and  the  Company  provide  that  the 
Company  shall  have  a  lien  upon  the 
lands  for  the  full  amoimt  of  both  the 
reclamation  fee  and  the  "mainte- 
nance fee,"  and  such  provisions  are 
carried  into  and  made  a  part  of  the 
contracts  between  the  Company  and 
the  "settlers,"  and  no  "settler"  can 
acquire  title  from  the  state  to  his 
particular  land  without  first  having 
paid  the  full  amount  of  both  of  such 
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fees  which  are  charges  upon  his 
land.  Although  the  Carey  Act  pro- 
vides for  payment  of  the  reclama- 
tion lien  as  one  of  the  conditions 
upon  which  title  to  land  may  be 
acquired,  nothing  whatever  is  said 
in  the  act  about  a  lien  or  the  pay- 
ment of  a  lien  for  a  "maintenance 
fee,"  yet  under'  the  "settlers' "  con- 
tracts, provision  is  made  for  the 
payment  of  a  "maintenance  fee" 
and  a  lien  is  given  to  insure  its  col- 
lection. 

It  is  contended  by  tiie  Company 
that  it  is  a  public  utility,  that  the 
use  of  the  water  by  the  "settlers"  is 
a  public  use,  and  that  their  con- 
tracts come  under  the  terms  and 
provisions  of  the  Public  Utilities 
Act  (Or.  Laws  §§  6030-6108),  and 
that  the  Commission  not  only  has 
the  power,  but  that  it  is  its  duty,  to 
hear  and  determine  what  is  a  rea- 
sonable "maintenance  fee"  which 
the  Company  should  charge  and  re- 
ceive for  the  use  of  water  distrib- 
uted to  the  "settlers,"  and  that  the 
"maintenance  fee"  provided  for  in 
tiie  contracts  is  not  a  reasonable  or 
just  compensation,  and  that  the 
amount  of  such  fee  should  be  in- 
creased so  as  to  provide  the  Com- 
pany a  fair  retiun  on  its  invest- 
ment. . 

The  defendants  contend  that  it  is 
not  a  matter  within  the  jurisdic- 
tion of  the  Public  Service  Commis- 
sion, that  the  use  of  such  waters  is 
not  a  public  use,  and  that  the  in- 
crease of  the  "maintenance  fee" 
would  impair  the  obligation  of  a 
contract.  The  "settler"  must  be  a 
citizen  of  the  United  States  over 
twenty-one  years  of  age,  and  in  no 
event  can  a  contract  be  made  for 
more  than  160  acres.  In  the  event 
of  a  previous  contract  to  obtain  land 
under  the  Carey  Act  in  another 
project,  the  "settler"  is  then  lim- 
ited to  the  amount  of  land  which 
would  remain  out  of  a. total  of  160 
acres.  In  the  instant  case  it  is  con- 
fined to  a  specified  portion  of  the 
land  which  was  set  aside  and  with- 
drawn for  this  particular  project, 
and  a  "settler's"  contract  could  not 
be  made  to  acquire  title  to  a  portion 


of  any  other  or  different  land.  At 
the  time  the  application  to  purchase 
is  made,  the  "settler"  is  required  to 
pay  a  certain  percentage  in  cash 
and  to  execute  promissory  notes  for 
the  amount  of  the  deferred  pay- 
ments, with  interest  from  date. 
Provision  is  made  in  the  notes  in 
the  event  of  suit  or  action,  for  the 
payment  of  reasonable  attorneys' 
fees.  The  amount  of  the  reclama- 
tion fee  and  the  annual  "mainte- 
nance fee"  is  made  a  charge  and 
lien  upon  the  land,  and  the  agree- 
ments to  pay  the  amount  of  such 
charges  are  covenants  running  with 
the  land,  and  title  cannot  be  ac- 
quired without  the  payment  of  such 
charges  and  hens.  Such  contracts 
must  be  made  with  the  company, 
and  are  subject  to  the  approval  of 
the  state  land  board,  and  no  valid 
or  binding  contract  can  be  made 
without  such  approval.  By  the 
terms  of  his  contract,  the  "settler" 
agrees  to  pay  a  certain  stipulated 
amount,  with  accrued  interest,  as 
.one  of  the  conditions  upon  which  he 
receives  his  deed  and  acquires  title. 
The  "maintenance  fee"  is  a  lien,  and 
is  made  one  of  the  fixed  charges 
which  enter  into  and  aire  a  part  of 
the  consideration  for  the  purchase 
price.  To  raise  or  to  lower  the 
amount  of  that  fee  would  be  to  in- 
crease or  decrease  the  agreed  pur- 
chase price  of  the  land.  When 
analyzed,  the  "settlers'"  contracts 
are  nothing  more  than  an  agreement 
to  buy  and  sell  certain  described 
real  estate,  with  an  appurtenant 
water  right  attached  to  and  running 
with  each  tract  of  land,  and  the  con- 
tract expressly  provides  that  the 
water  shall  be  used  upon  the  spe- 
cific land  described  in  the  contract, 
and  that  it  cannot  be  used  upon  any 
other  or  different  land. 

The  land  is  the  subject-matter  of 
the  contract.  It  is  that  which  is 
bought  and  sold.  Upon  the  comple- 
tion of  his  contract,  the  purchaser 
obtains  title  to  the  land  itself.  He 
does  not  contract  for,  and  never 
does  acquire,  title  to  the  water.  In 
that  particular,  his  agreement  is 
confined  and  limited  to  the  use  of 
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the  water  upou  the  specific  land  de^ 
scribed  in  his  contract,  and  the 
right  to  such  use  is  appurtenant  to 
and  runs  with  the  land.  In  other 
words,  the  right  of  the  "settler"  to 
the  use  of  the  wat^  is  contingent 
upon  his  contract  to  purchase  and 
acquire  title  to  the  land,  without 
which  he  would  never  have  any 
right  to  the  use  of  the  water,  and 
the  annual  "maintenance  fee"  is  one 
of  the  considerations  which  enter 
,^„.   ,    ^  into  and  are  a  part 

cTSr'ASL*-      of  the  agreed  pur- 

tee'(or''w'^«tr  chase  prfce  of  the 
riariita-riKitt  to  land.  To  change 
~*"-  *^^-     •♦maintenance 


the 


fee"  by  either  the  raising  or  the 
lowering  of  it  would  increase  or  de- 
crease the  agreed  purchase  price  of 
the  land,  and  would  impair  the  ob* 
ligation  of  a  contract  to  buy  and  sell 
real  estate  with  an  appurtenant  wa- 
ter right. 

The  remaining  question  is  the  ju- 
risdiction of  the  Commission.  Sec- 
ton  5777,  Oregon  Laws,  provides 
that:  "The  use  of  the  water  of  the 
lakes  and  running  streams  of  the 
state  of  Oregon,  for  general  rental, 
sale,  or  distribution,  for  purposes  of 
irrigation,  and  supplying  water  for 
household  and  domestic  consump- 
tion, and  watering  live  stock  upon 
dry  lands  of  the  state,  is  a  public 
use,  and  the  right  to  collect  rates  or 
compensation  for  such  use  of  said 
water  is  a  franchise.  A  use  shall  be 
deemed  general  within  the  purview 
of  this  act  when  the  water  appropri- 
ated shall  be  supplied  to  all  persons 
whose  lands  lie  adjacent  to  or  with- 
in reach  of  the  line  of  the  ditch  or 
canal  or  flume  in  which  said  water 
is  conveyed,  without  discrimination 
other  than  priority  of  contract,  up- 
on payment  of  charges  therefor,  as 
long  as  there  may  be  water  to  sup- 
ply." 

Section  6788  enacts:  "This  act 
may  at  any  time  be  amended  by  the 
legislative  assembly,  and  commis- 
sioners for  the  management  of  wa- 
ter rights  and  the  use  of  water  may 
be  appointed,  and  rates  for  the  use 
of  water  may  be  fixed  by  the  legis- 
lative assembly  or  by  such  commis- 


sioners ;  but  rates  shall  not  be  fixed 
lower  than  will  allow  the  net  profits 
of  any  ditch  or  canal  or  flume  or 
system  thereof  to  equal  the  prevail- 
ing legal  rate  of  mterest  on  tiie 
amount  of  money  actually  paid  in 
end  employed  in  the  construction 
and  operation  of  said  ditch  or  caxai 
or  flume,  or  system  thereof." 

Laws  of  1901,  pp.  378,  381,  §  4, 
provides:  "The  state  land  board 
shall  by  said  contract  fix  the  amount 
due  the  person,  company  of  persons, 
association  or  incorporated  company 
for  the  reclamation  of  said  land, 
and  the  annual  charge  for  the  main- 
tenance of  the  irrigation  system." 

Section  6030,  Oregon  Laws,  says: 
"The  term  'public  utility,'  as  used 
herein,  shall  mean  and  embrace  ail 
corporations,  companies,  individ- 
uals, associations  of  indivduals, 
their  lessees,  trustees  or  receivers 
(appointed  by  any  court  whatso- 
ever), that  now  or  hereafter  may 
own,  operate,  manage  or  control, 
any  plant  or  equipment  or  part  of  a 
plant  or  equipment  in  this  state  for 
the  conveyance  of  telegraph  or  tel- 
ephone messages,  with  or  without 
wires,  or  for  the  transportation  of 
persons  or  property  by  street  rafl- 
road  as  common  carriers,  or  for  the 
production,  transmission,  delivery 
or  furnishing  of  heat,  light,  wato* 
or  power,  and  any  and  aXL  whether 
either  directly  or  indirectly  to  or  for 
the  public,  and  whether  said  plant 
or  equipment  or  part  thereof  is 
wholly  within  any  town  or  city,  or 
not.  No  plant  owned  or  operated  by 
a  municipality  shall  be  deemed  a 
public  utility  under  or  for  the  pur- 
poses of  this  act." 

Under  the  above  sections  and  its 
articles  of  incorporation,  the  Com* 
pany  contends  that  it  is  a  public 
utility,  and  that  the  use  of  the  water 
by  the  "settlers"  under  their  respec- 
tive contracts,  is  a  pubhc  use,  and 
that  the  state  land  board  has  fixed 
the  amount  of  "the  annual  charge 
for  the  maintenance  of  the  irriga- 
tion system,"  that  the  state  has  the 
right  to  change  the  contract  with  the 
Company  and  increase  the  "mainte- 
nance fee,"  and  that  the  Commis- 
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sion  is  acting  for  and  represents,  the 
state,  and  tiliat  it  not  only  has  the 
power,  but  that  it  is  its  duty,  to  in- 
crease the  amount  of  the  "mainte- 
nance  fee,"  so  that  the  receipts 
therefrom  would  "equal  the  present 
legal  rate  of  interest  on  the  amount 
of  money  actually  paid  in  and  em- 
ployed in  the  construction  and  oper- 
ation of  said  ditch,  canal,  or  flume, 
or  system  thereof." 

If  the  plaintiff  is  a  public  utility 
and  the  use  of  the  waters  by  the 
"settlers"  is  a  public  use,  and  if  the 
amount  of  the  "maintenance  fee" 
was  only  a  question  between  the 
petitioner  on  one  side  and  the  state 
of  Oregon  or  one  of  its  legal  subdi- 
visions on  the  other,  the  contention 
of  the  Company  would  have  to  be 
sustained.  That  is  the  legal  force 
and  effect  of  the  decision  of  this 
court  in  Woodbum  v.  Public  Service 
Commission,  82  Or.  114,  L.R.A. 
1917C,  98,  P.U.R.1917B,  967,  161 
Pac.  891,  Ann.  Cas.  1917E,  996, 
where  it  is  held:  "When  an  owner 
devotes  his  property  to  a  use  in 
which  the  public  has  an  interest, 
he  must  submit  to  be  regulated  and 
controlled  by  the  public  for  the  com- 
mon good."  "The  regulation  of 
rates  for  the  purpose  of  promoting 
the  public  health,  comfort,  safety, 
and  welfare  is  an  exercise  of  the  po- 
lice power  of  the  sovereign." 
"When  the  state  exercises  its  police 
power,  it  does  not  work  any  impair- 
ment of  obligation  of  the  contract; 
the  possibility  of  the  exercise  of 
such  power  being  an  implied  term  of 
the  contract." 

This  decision  was  followed  in  the 
case  of  Portland  v.  Public  Service 
Commission,  89  Or.  325,  P.U.R. 
1919A,  127,  173  Pac.  1178,  where  it 
was  held:  "It  is  primarily  the  duty 
of  the  state  in  the  interests  of  the 
public  to  see  that  all  concerns  that 
serve  the  public  be  content  with 
and  are  entitled  to  receive  reason- 
able compensation  for  their  serv- 
ices ;"  that  the  "regulation  of  rates 
of  the  fares  of  a  street  railway  is 
wtihin  the  police  power  of  the 
state;"  and  that  the  order  of  the 
Public  Service  Commission,  changing 
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the  rate  of  fare  specified  in  the  fran- 
chise, is  not  void  for  impairment  of 
the  obligation  of  a  contract  "because 
of  depriving  the  city  and  its  inhab- 
itants of  property  and  rights  with- 
out due  process  of  law ;"  and  that 
the  Public  Service  Commission,  as  an 
agent  of  the  state,  "could  agree  to 
change  in  the  franchise  allowing 
company  an  increased  rate  of  fare." 

This  legal  principle  was  later  fol- 
lowed and  approved  by  this  court 
in  Hillsboro  v.  Public  Service  Com- 
mission, 97  Or.  820,  187  Pac  617, 
192  Pac.  890.  Those  decisions 
have  become  and  are  the  settled 
law  of  this  court.'  From  an  ex- 
amination of  the  exhaustive  notes 
in  the  Virginia-Western  Power  Co. 
V.  Clifton  Forge,  125  Va.  469i, 
9  A.L.R.  1148,  P.U.R.1919E,  766, 
99  S.  E.  723,  it  will  be  found 
that  such  legal  principles  are  sus- 
tained by  the  decided  weight  of 
authority.  In  the  first  case  which 
was  before  it,  on  the  petition  of  the 
water  users'  association,  and  over 
the  vigorous  protest  of  the  petition- 
er here,  the  Commission  held  that 
it  had  control  of  and  authority  over 
the  moneys  derived  from  the  "main- 
tenance fees,"  and  from  which  rul- 
ing no  appeal  was  taken,  and  that 
decision  became  final.  In  the  sec- 
ond case,  based  upon  the  petition  of 
the  Company  here  to  raise  the 
"maintenance  fee,"  and  after  an  in- 
spection of  the  premises  and  the 
taking  of  some  testimony,  and  upon 
the  objection  of  the  "settlers,"  the 
Public  Service  Commission  held 
that  it  did  not  have  any  jurisdiction 
over  the  subject-matter,  and  for 
such  reason  made  an  order  dismiss- 
ing it,  from  which  no  appeal  was 
ever  taken,  and  that  decision  be- 
came final. 

Its  last  ruling  is  founded  upon  a 
decision  of  Judge  Robert  S.  Bean  of 
the  United  States  district  court  of 
Oregon,  in  De  Pauw  University  v. 
Public  Service  Commission,  P.U.R. 
1918C,  274,  247  Fed.  183,  in  which, 
among  other  things,  the  syllabus 
says :  "A  corporation,  and  its  pred- 
ecessor, engaged  in  the  sale  of  irri- 
gable land,  which  acquired  a  source 
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of  water  supply  and  installed  an 
irrigation  system,  entering  into  con- 
tracts with  the  purchasers  to  fur- 
nish water  for  irrigation,  is  not  sub< 
ject  to  regulation  under  the  Oregon 
Public  Utilities  Act  (Or.  Laws  1911, 
p.  483),  for  §  1,  defining  a  'public 
utOity*  as  including  corporations 
which  shall  own,  operate,  manage, 
and  control  any  plant  or  equipment 
for  the  delivery  or  furnishing  of 
water  or  power  directly  or  indirect- 
ly to  the  public,  does  not  ext^id  the 
act  to  mere  private  corporations." 

Upon  the  facts  therein  stated,  the 
opinion  holds  that  "neither  the  Luse 
Company  nor  its  predecessor  in  in- 
terest comes  within  this  definition; 
for  they  were  not  engaged  in  fur- 
nishing or  selling  water  to  or  for  the 
public,  but  only  to  such  parties  as 
they  might  select,"  and  further  says 
that  the  "distinction  between  a  pub- 
lic service  irrigation  company  and  a 
private  concern  is  so  fully  covered 
by  the  supreme  court  of  California 
in  Thayer  v.  California  Development 
Co.  164  Cal.  117,  128  Pac.  21,  and 
Del  Mar  Water,  Light  &  P.  Co.  v. 
Eshleman,  167  Cal.  666,  140  Pac. 
691,  948,  that  it  would  be  useless  for 
me  to  attempt  to  add  anything 
thereto." 

The  case  of  Thayer  v.  California 
Development  Co.  supra,  is  exhaust- 
ive and  well  considered,  and  holds: 
"Where  an  irrigation  company 
which  appropriated  water  from  a 
river  to  irrigate  a  named  county, 
organized  subsidiary  corporations 
for  the  purchase  of  the  land  in  that 
territory,  and  transferred  to  them 
perpetual  water  rights  for  the  irri- 
gation of  land  owned  by  them,  there 
was  no  dedication  of  the  water 
right  to  public  use;  the  essential 
feature  of  a  public  use  being  that 
it  shall  not  be  confined  to  privileged 
mdividuals,  but  open  to  the  indefi- 
nite public,  while  in  this  case  not 
every  landowner  could  use  water. 

"As  Const,  art.  14,  §  1,  which  has 
been  in  force  for  over  thirty  years, 
and  which  provides  that  the  use  of 
the  water  now  appropriated  for  sale, 
rental,  or  distribution  is  a  public 


use,  has  never  been  construed  as  de- 
claring that  water  taken  for  the  ir- 
rigation of  a  fixed  tract  is  appro- 
priated for  the  public  use,  and  it  has 
been  expressly  declared  by  statute 
that  such  water  rights  are  appurte- 
nant to  the  land,  the  mere  appropri- 
ation of  water  for  the  piniwse  of 
sale  to  given  individuals  is  not  a 
dedication  or  appropriation  to  pub- 
lic use." 

To  the  same  effect  is  the  decision 
of  that  court  in  Mound  Water  Co. 
V.  Southern  California  Edison  Co. 
—  Cal.  — ,  194  Pac.  1014. 

Although  under  its  articles  of  in- 
corporation, it  has  other  powers,  the 
primary  purpose  of  the  CompAny 
was  the  reclaiming  by  means  of  irri- 
gation of  certain  arid  lands  in  Ore- 
gon under  the  Carey  Act.  That  was 
the  real  purpose  for  which  the  cor- 
poration was  organized.  It  was  for 
such  reason  that  it  made  the  con- 
tracts with  the  stete  of  Oregon, 
founded  upon  which  it  entered  into 
the  numerous  and  different  con- 
tracts with  the  "settlers."  The  the- 
ory of  the  whole  scheme  was  that 
the  Company  would  furnish  the  wa- 
ter to  reclaim  the  land,  and  that  by 
the  use  of  such  water  and  a  compli- 
ance with  their  respective  contracts 
the  "settlers"  would  acquire  title  to 
the  specific  portions  of  the  land 
therein  described,  and  that  in  con- 
sideration of  furnishing  the  wator 
the  Company  was  to  have  and  re- 
ceive the  agreed  reclamation  fee  and 
the  annual  "maintenance  fee."  To 
obtain  a  contract,  the  "settler"  must 
be  a  citizen  of  the  United  States,  and 
the  application  is  subject  to  the  ap- 
proved of  the  company  and  the  state 
land  board.  Although  it  does  em- 
brace all  of  that  class,  yet  the  fact 
remains  that  the  right  to  a  contract 
to  purchase  and  acquire  title  to  land 
is  confined  and  limited  to  a  certain 
specified  class  of  persons,  and  that 
it  is  not  inherent  in  the  "settlers," 
and  does  not  exist  as  a  matter  of 
public  right. 

"It  is  a  well-established  proposi- 
tion that  a  water  system  of  this 
character,  so  owned  and  controlled, 
is  not  a  public  utility,  and  that  the 
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water  owned,  held,  and  used  in  that 
manner  is  not  dedicated  to  public 
use."  Mound  Water  Co.  v.  Southern 
California  Edison  Co.  supra. 

As  to  its  contracts  made  by  the 
"settlers,"  the  Company  was  not  a 
public  utility,  and  the  use  of  the 
waters  by  ^em  was  not  a  public 
use. 

Under  the  stipulated  facts  it  ap* 
pears  that  the  Comi>any  is  supply- 
ing water  for  irrigation  and  domes- 
tic use  for  about  5,000  acres  of  land 
which  are  outside  of  the  lands  with- 
in the  Carey  Act,  that  it  is  also  fur- 
nishing a  certain  amount  of  water 
for  use  in  the  cities  of  Bandon  and 
Redmond  and  to  the  town  site  of 
Deschutes,  and  that  it  has  also  fur- 
nished water  for  irrigation  and  do- 
mestic use  to  certain  private  per- 
sons who  are  not  under  the  Carey 
Act.  In  Mound  Water  Co.  supra, 
the  opinion  says :  'It  has  been  held 
that  a  water  company  may  devote  a 
part  of  its  water  supply  to  private 
use  and  the  excess  thereof  to  public 
use,  or  it  may  dedicate  a  portion  of 
its  water  to  a  public  use,  and  re- 
serve the  remainder,  if  any,  for 
some  private  use,  although  it  can- 
not, after  dedicating  any  part  to 
public  use,  transform  any  of  that 
part  into  a  private  use,  without  the 
consent  of  the  proper  public  author- 
ity." 

It  may  be  true  that  as  to  all  of 
such  matters  the  Company  is  a  pub- 
lic utility,  and  is  acting  as  such,  and 
that  the  use  of  such  waters  is  a  pub- 
lic use;  but  as  the  opinion  in  the 
California  case  says  that  question 
was  not  before  the  court,  and  it  is 
not  before  this  court,  and  upon  that 
point  we  decline  to  express  an  opin- 
ion. Again,  the  contract  between 
the  Deschutes  Irrigation  &  Power 
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Company  and  the  state,  executed  on 
June  17,  1907,  contemplates  and 
provides  that  the  land  and  appurte- 
nant water  rights  may  be  turned 
over  to  the  purchasers  "free  from 
any  perpetual  charge  or  lien  for 
maintenance;"  and  that  the  owner 
of  each  tract  of  land  subject  to  cer- 
tain reservations  shall  have  his  pro 
rata  share  in  the  whole  irrigation 
syston,  "and  shall  hold  his  lands 
free  of  any  maintenance  charge." 
The  "settlePs"  contract  recites  that 
"in  the  event  that  the  company  shall 
transfer  the  said  irrigation  system 
to  a  water  users'  association  to  be 
formed  pursuant  to  the  provisions 
of  said  contract  of  June  17,  1907, 
shares  of  stock  in  said  corporation 
shall  be  delivered  by  the  Company 
in  lieu  of  the  conveyance  of  water 
rights  hereinbefore  provided  for." 

Upon  a  compliance  with  the 
terms,  the  contracts  clearly  indicate 
that  the  "settler"  has  a  right  to  be- 
come an  owner  in  the  whole  irriga- 
tion system  in  proportion  to  the 
amount  of  his  payments. 

We  hold  that  in  the  making  of  its 
contracts  with  the 
"settlers"  the  Com-  S;*»S.;fo*2l'' 
pany  was  not  a  pub-  J^'J'^ISSS." 

lie   utility,   and   that    tenfTnce  fees  of 

the  use  of  the  wa-  £5!^^vt2e«t. 

ters  by  them  under 
their  contracts  is  not  a  public  use, 
and  that  the  increase  of  the  agreed 
"maintenance  fee"  would  impair  the 
obligation  of  contract.  The  demur- 
rer is  sustained,  and  the  petition 
for  the  writ  is  dismissed. 

Burnett,  Ch.  J.,  and  Brown,  J., 
took  no  part  in  the  consideration  of 
this  case. 

Petition  for  rehearing  denied. 


ANNOTATION, 
brigation  company  as  a  public  ntflity. 


I.  Scope:  subject  as  related  to  ques- 
tion of  eminent  domain,  1228. 
n.  Irrigration  companies  as  public  serv- 
ice corporations,  in  general,  1228. 
IIL  Mutual   and   private  companies  in 
general,  1229. 


rV.  Sale    of    land   with    water   rights, 

1231. 
V.  Change  from  private  to  public  use, 
or  vice  versa;  effect  of  incorpora- 
tion, 1232. 
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VI.  Effect  of  charter  provisions  or  pro- 
visions of  statate  under  which 
company  is  incorporated,  1282. 
VIL  Effect  on  remainder,  of  dedication 
to  public  use  of  part  of  water 
supply,  1282. 

I.  Seope:   mtbjeot  as  related  to  quetMon 
of  eminent  domain. 

This  f.  nnotation  is  supplementary  to 
the  annotation  on  the  same  question 
appended  to  Allen  v.  Railroad  Com- 
mission, 8  A.L.R.  268,  the  more  recent 
cases  only  being  included  herein. 

Where  a  -water  company  was  formed 
under  a  statate  which  conferred  au- 
thority to  exercise  the  power  of  emi- 
nent domain,  the  court  in  Traber  v. 
Railroad  Commission  (1920)  —  Cal. 
— ,  P.U.R.1921A,  67,  191  Pac.  866,  in 
holding  that  the  company,  in  view  of 
other  considerations,  was  a  public  util- 
ity, said  that  a  taking  under  eminent 
domain  would  be  a  taking  of  private 
property  for  public  use,  and  that  of 
necessi^  the  property  so  taken  would 
ba  dedicated  to  public  use,  and  to  that 
extent,  at  least,  the  corporation  taking 
it  would  be  a  public  utility  administer- 
ing a  public  service.  But  it  did  not 
appear  in  this  case  that  the  irrigation 
company  had  taken  any  of  its  property 
by  eminent  domain;  and  the  court  said 
it  might  be  conceded  that  the  statute 
could  be  reasonably  so  construed  as  to 
authorize  the  formation  of  corpora- 
tions to  appropriate  and  distribute  wa- 
ter without  dedicating  it  to  a  public 
use.  The  view,  therefore,  finds  sup- 
port in  this  case,  that  an  irrigation 
company  is  not  necessarily  a  public 
utility,  subject  to  regulation  of  rates 
by  a  state  public  service  commission, 
merely  because  it  is  organized  under  a 
statute  which  confers  authority  on 
irrigation  and  other  companies  formed 
thereunder  to  take  property  by  emi- 
nent domain,  if  it  has  not  acquired  any 
of  its  property  in  this  manner. 

17.  Irrigation  eompaniea  am  fmbtto  aerv- 
ioe  eorporationa,  in  general. 

(Supplementing  annotation  in  8 
A.L.R.  271.) 

It  was  said  in  the  recent  case  of 
Van  Hoosear  v.  Railroad  Commission 
(1920)  —  CaL  — ,  194  Pac.  1003,  that 
the  test  to  be  applied  in  determining 


Vin.  Effect  of  voluntary  submiisioD  t* 
utilities  commission,  1232. 
JX.  Effect  of  decision  of  utility  com- 
mission    as     to     public     nature 
of  irrigation  company,  1238. 


whether  one  who  supplies  water  for 
irrigation  purposes  is  engaged  in 
operating  a  public  utility  is  whether 
or  not  he  holds  himself  out^  expressly 
or  impliedly,  "as  engaged  in  the  busi- 
ness of  supplying  water  to  the  public 
as  a  class,  not  necessarily  to  all  of  the 
public,  but  to  any  limited  portion  of  it, 
SQch  portion,  for  example,  as  could  be 
served  by  his  system,  as  contradis- 
tinguished from  his  holding  himself 
out  as  serving  or  ready  td  serve  only 
particular  individuals,  either  as  a 
matter  of  accommodation  or  for  other 
reasons  peculiar  and  particular  to 
them." 

And  the  fact  that  the  water  com- 
pany offered  to  sell,  and  in  fact  sold, 
water  rights  to  any  who  would  sign 
the  form  of  contract  prepared  by  it, 
making  no  limitation  as  to  the  persons 
who  should  buy  except  such  as  were 
necessary  for  the  convenient  delivery 
of  the  water  from  its  canals  to  the  land 
of  purchasers,  was  apparently  the 
main  consideration  on  which  the  court 
relied  in  holding  that  the  company 
was  a  public  utility,  in  Traber  t.  Rail- 
road Commission  (Cal.)  supra. 

An  unusual  case  on  this  question  is 
that  decided  by  the  California  court 
in  Van  Hoosear  v.  Railroad  Commis- 
sion (Cal.)  supra,  where  the  court  held 
that  one  who  built  an  irrigation  plant 
to  supply  water  for  use  on  his  own 
farm,  and  as  a  matter  of  accommoda- 
tion supplied  water  to  iive  of  his  neigh- 
bors, and  finally  attempted  to  discon- 
tinue the  service  because  he  had  sold 
his  farm,  was  a  public  utility,  and 
could  not  discontinue  service  without 
the  permission  of  the  state  railroad 
commission,  although  all  of  bis  con- 
sumers had  agreed  that  he  might  dis- 
continue in  case  he  sold.  The  decision 
is  based  on  the  ground  that  two  years 
prior  to  the  proceeding  in  question  the 
farm  owner  had  himself  petitioned  the 
commission  for  leave  to  discontinue 
the  service,  which  leave  waa  refused, 
with  the  result  that  he  continued  the 
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service  thereafter  without  anything  to 
indicate  that  he  did  not  do  so  in  acqui- 
escence with  the  order  of  the  conunis- 
sion,  and,  the  court  said,  in  the  char- 
acter of  a  public  utility  operator  which 
he  and  the  commission  assumed  he 
had.  The  coiirt  said  that  if  it  were 
not  for  this  circumstance  it  was  ex- 
ceedingly doubtful  if  the  present  order 
of  the  commission,  which  directed  the 
landowner  to  resume  service,  could  be 
sustained,  but  that  it  saw  no  escape 
from  the  conclusion,  and  it  was  not  an 
unreasonable  inference  that  by  him- 
self requesting  leave  of  the  commis- 
sion to  discontinue,  and  then,  when 
this  leave  was  refused  after  opposi- 
tion, continuing  the  service,  he  held 
himself  out  as  engaged  in  a  public 
business.  This  conclusion  was 
reached  even  though  the  former  order 
of  the  commission  denying  the  request 
to  discontinue  did  not  expressly  find 
that  he  was  engaged  in  a  public  utility 
business,  but  merely  assumed  this 
point. 

Where  stockholders  of  an  invest- 
ment company,  which  had  acquired 
certain  water  rights  and  a  tract  of 
land  for  subdivision  and  sale,  organ- 
ized a  water  company,  which  by  con- 
tract with  the  investment  company 
undertook  as  agent  of  the  latter  to 
distribute  water  for  a  fixed  annual 
charge  per  acre  to  those  who  pur- 
chased the  land,  the  California  Rail- 
road Commission  in  Re  Empire  Water 
Co.  (1920;  CaL)  P.U.R.1920E,  611,  held 
that  the  water  company  was  a  public 
utility,  since  the  land  was  intended  to 
be,  and  was,  offered  for  sale  and  sold 
to  the  public  generally,  and  the  water 
company,  having  no  ownership  in 
either  the  land  or  the  water,  undertook 
by  contract  to  deliver  for  compensa- 
tion water  to  that  portion  of  the  public 
which  thereafter  became  the  owners 
of  the  lands.  It  was  unsuccess- 
fully contended  that  the  water  com- 
pany was  not  a  public  utility,  because 
it  delivered  water  under  contract  only. 
In  this  case  the  investment  company, 
by  deed,  conveyed  to  the  water  com- 
pany certain  ditches  and  rights  of 
way,  and  the  court  said  it  was  a  proper 
conclusion  from  the  evidence  that  the 
water  company  was  organized,  and 
properties  were  transferred  to  i1^  and 


ditches  constructed  for  it,  by  the  in* 
vestment  company,  for  the  purpose  of 
creating  a  corporation  which  would 
perform  the  service  of  taking  the  wa- 
ter from  its  sources  or  points  of  diver- 
sion, and  delivering  it  to  the  land  to 
which  it  was  appurtenant. 

Community  acequias  are  "public 
acequias,"  within  the  meaning  of  the 
New  Mexico  Code.  State  ex  rel.  Black 
v.  Aztec  Ditch  Co.  (1919)  26  N.  M. 
590,  185  Pac.  549. 

Where  an  owner  of  a  20-acre  or- 
chard tract  irrigated  from  a  well  upon 
it,  during  the  development  period  of 
the  orchard,  supplied  surplus  water  to 
neighbors,  but  subsequently,  because 
of  the  growth  of  his  own  orchard  and 
the  reduction  in  supply  of  waterr 
sought  to  discontinue  the  service  to* 
others,  the  California  Railroad  (]om-' 
mission  in  Ticer  v.  Phillips  (1920; 
Cal.)  P.U.R.1920E,  582,  held  that 
while,  technically,  he  had  been  operat- 
ing on  a  public  utility  basis  in  supply- 
ing water  to  consumers  for  compensa- 
tion when  there  was  more  than  suffi- 
cient to  supply  his  own  demands,  he 
should  not  be  required  to  continue  to 
act  as  a  public  utility  for  longer  than 
a  reasonable  period  i  \i  which  the  other 
consumers  might  procure  other  serv- 
ice. 

A  rehearing  in  Garson  v.  Steamboat 
Canal  Co.  (1919)  43  Nev.  298, 185  Pac. 
801,  which  held  that  a  canal  company 
engaged  in  distributing  water 
through  its  canal  for  irrigation  pur- 
poses was  a  public  utility  within  the 
meaning  of  the  Nevada  statute  (see 
this  case  in  8  A.L.R.,  on  pages  277, 
278),  was  denied  in  (1920)  43  Nev. 
819,  185  Pac.  1119. 

Without  discussion  of  the  nature  of 
the  particular  irrigation  companies 
concerned,  the  court  in  Edinburg 
Irrig.  Co.  v.  Paschen  (1920)  —  Tex. 
Civ.  App.  — ,  228  S.  W.  329,  said  that 
they  were  quasi  public  service  cor- 
porations, and  as  such  were  required 
to  perform  their  duty  to  the  public 
when  paid  for  the  service. 

JJI.  Muttial   and.   private   ootnpanie*.  in 
general, 

(Supplementing    annotation    in    8 
A.L.R.  280.) 
The  court  in  Stratton  v.  Railroad 
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Ck>mmi88ion  (1921)  —  CaL  — ,  198 
Pae.  1061,  said  that  it  was  settled  in 
that  state  that  water  taken  by  a  mu- 
tual water  company  and  distributed  to 
its  stockholders  is  not  taken  for  a 
public  use,  but  that  such  a  corpora- 
tion is  but  the  joint  instrumentality  of 
its  stockholders,  by  means  of  which 
each  diverts  and  has  brought  to  him 
the  water  to  which  he,  in  his  own 
private  right,  is  entitled.  See  this 
case  also  under  IV.  and  IX.,  infra. 

In  Kennedy  v.  Abbott  (1921;  Cal.) 
P.U.R.1921C,  354  (abstract),  the  Cali- 
fornia commission  held  that  "an  indi- 
vidual who  has  sold  surplus  water  to 
his  neighbors,  with  the  express  under- 
standing that  such  service  will  con- 
tinue only  so  long  as  he  has  water  to 
spare,  and  who  has  never  held  himself 
'OUt  as  a  water  utility  nor  dedicated 
the  water  from  his  well  for  public 
use,  is  not  a  public  utility  water  com- 
pany, and  is  not  within  the  jurisdic- 
tion of  the  railroad  commission." 

The  proposition  that  under  the 
California  Constitution,  declaring 
that  "the  use  of  all  water  appro- 
priated for  sale,  rental,  or  distribu- 
tion," is  a  public  use,  all  water  which 
is  distributed  among  a  number  of  per- 
sons is,  from  that  fact  alone,  not  to  be 
considered  as  devoted  to  a  public  use, 
is  stated  in  the  recent  case  of  Mound 
Water  Co.  v.  Southern  California  Edi- 
son Co.  (1921)  —  CaL  — ,  194  Pac. 
1014,  following  the  decision  in  Hil- 
dreth  v.  Montecito  Creek  Water  Co. 
(1903)  139  Cal.  22,  72  Pac.  895,  which 
is  cited  in  the  annotation  in  8  A.L.R., 
on  p.  282. 

And  it  was  held  in  Mound  Water 
Co.  V.  Southern  California  Edison  Co. 
(Cal.)  supra,  that  a  corporation  or- 
ganized for  the  purpose  of  supplying 
water  to  its  stockholders  for  use  on 
their  lands,  the  water  rights  being  ap- 
purtenant to  the  respective  tracts  of 
land,  and  no  other  land  being  supplied 
unless  from  surplus  water,  was  a  mu- 
tual water  company,  and  not  a  public 
utility  subject  to  the  jurisdiction  of 
the  railroad  commission. 

The  rule  wa^  laid  down,  also,  in 
Mound  Water  Co.  v.  Southern  (Cali- 
fornia Edison  Co.  (CaL)  supra,  that  a 
statutory  definition  of  a  public  utility, 


or  of  the  conditions  under  which  wa- 
ter shall  be  deemed  to  have  been  de- 
voted to  public  use,  can  have  no  effect 
whatever  upon  private  property  or  wa- 
ter devoted  to  private  use  prior  to  the 
enactment  of  the  statute. 

It  was  held  by  the  Arizona  Corpora- 
tion Commission  in  Be  Tucson  Fanns 
Co.  (1919;  Ariz.)  P.U.R.1920B,  624, 
that  a  land  company  was  not  a  public 
service  corporation,  although  it 
owned  a  majority  of  the  stock  in  wa- 
ter companies  which  were  public  cor- 
porations. The  court  said  that  its 
ownership  of  the  majority  of  tiie 
stock  was  only  because  of  the  fact 
that  it  owned  the  greater  part  of  the 
land  in  the  tracts  of  the  irrigation 
companies,  and  that  its  ownership  in 
those  companies  did  not  place  it  in  a 
different  light  in  any  respect,  excqrt 
as  to  its  land  holdings,  from  any 
other  stockholder. 

The  California  Railroad  Commis- 
sion in  Ellis  V.  Schmidt  (1919;  CaL) 
P.U.R.1920C,  187,  held  that  one  who 
contracted  with  those  receiving  wa- 
ter from  his  irrigation  system  to  oper- 
ate it  at  cost  until  such  time  as  a 
mutual  corporation  was  organized, 
was  not  operating  a  public  utility  as 
defined  by  the  statutes  in  that  state, 
80  as  to  subject  it  to  the  jurisdiction 
of  the  Commission. 

And  in  Steele  v.  Sierra  Verdugs 
Water  Co.  (1920;  CaL)  P.U.R.1920C, 
140,  the  California  Railroad  Commis- 
sion held  that  where  one  purchased  a 
tract  of  land,  built  a  water  system  and 
placed  the  land  on  the  market,  and 
organized  a  water  company  which  de- 
livered water  only  to  members  at  cost, 
the  corporation  was  a  mutual  water 
company,  and  not  a  public  utility  sab- 
ject  to  the  jurisdiction  of  the  com- 
mission. 

Evidence  that  the  owner  of  a  naet- 
voir  permitted  two  individuals  to  ob- 
tain water  from  it,  which  th«y  con- 
ducted therefrom  in  a  small  ditch 
maintained  by  them,  was  held  by  the 
California  commission  in  Pastorino  t. 
Lang  (1921;  CaL)  P.U.R.1921C,  347, 
not  sufficient  to  show  a  dedication  of 
the  water  to  a  public  use,  so  as  to 
confer  jurisdiction  on  the  commission 
to  order  a  continuance  of  the  service. 


Digitized  by 


Google 


ANNO.— PUBLIC  UTILITY— IRMGATION  COMPANY. 


1281 


The  court  said  that  it  was  apparent 
that  tiie  complainants,  the  consum- 
ers, in  this  case,  had  relied  upon  the 
continued  use  of  the  water  to  develop 
their  lands,  orchards,  etc.,  and  that 
these  improvements  were  made  with 
the  knowledge  of  the  defendants;  but 
that  whether  or  not  an  estoppel  re- 
sulted was  a  question  to  be  deter- 
mined only  by  the  courts. 

IV.  Sale  of  land  with  water  HghU, 

(Supplementing  annotation  in  8 
A.L.R,  283.) 

See  Re  Elmpire  Water  Co.  (CaL)  un- 
4er  II.  supra. 

Central  Obbgon  Ibbig.  Co.  v.  Pxibuo 
Service  Commission  (reported  here- 
with) ante,  1216,  in  holding  that  an 
irrigation  company  which  contracted 
with  the  state  and  with  "settlers"  for 
the  reclamation  of  land  under  the 
<3arey  Act,  and  the  furnishing  of  wa- 
ter to  irrigate  such  land,  was  not  a 
public  utility  under  the  Oregon  stat- 
utes, so  as  to  subject  it  to  the  juris- 
diction of  the  Oregon  Public  Service 
Commission,  is  in  line  with  a  number 
•of  authorities  cited  in  the  earlier  note 
-on  this  question,  particularly  on  page 
-283  of  8  A.L.R.  In  the  Centrai. 
Oregon  iBRia  Co.  Case,  the  court  said 
that  the  "settlers'  "  contracts  were 
nothing  more  than  an  agreement  to 
■buy  and  sell  certain  described  real 
■estate,  with  an  appurtenant  water 
right  attached  to  and  running  with 
•each  tract  of  land,  the  contract  ex- 
pressly providing  that  the  water 
should  be  used  upon  the  specified 
lands,  and  that  it  could  not  be  used 
■upon  any  other  lands.  It  will  be  ob- 
served that  the  court  also  took  the 
view  that  even  if,  as  to  water  fur- 
nished by  the  Irrigation  Company  to 
lands  not  within  the  Carey  Act,  and 
.as  to  water  furnished  for  domestic  use 
in  cities,  the  company  was  a  public 
utility,  this  did  not  necessarily  result 
in  a  devotion  to  public  use  of  the  wa- 
ter furnished  to  settlers  under  the 
act. 

It  was  held  In  Stratton  ▼.  Railroad 
•Commission  (1921)  —  CaL  — ,  198 
Pac.  1051,  that  a  water  company  was 
not  a  public  utility,  so  as  to  bring  it 
within  the  jurisdiction  of  the  railroad 


commission,  where,  having  been  or- 
ganised and  owned  by  a  land  company 
which  desired  to  subdivide  and  sell  a 
tract  having  riparian  rights  as  the 
chief  source  of  water  supply,  and  hav- 
ing received  by  transfer  the  land 
company's  stock  in  a  mutual  water 
company,  it  agreed  to  distribute  to 
the  land  the  water  which  it  was  au- 
thorized to  divert  as  the  agent  of  the 
land  company,  for  an  annual  charge  of 
$1  per  acre.  The  riparian  rights  were 
retained  by  the  land  company,  which, 
in  making  sales,  represented  to  pur- 
chasers that  every  acre  had  a  per- 
petual water  right  attached  to  it,  for 
which  no  charge  in  addition  to  the 
price  of  the  land  was  made,  the  an- 
nual charge  of  $1  per  acre  being  for 
the  purpose  only  of  maintaining  the 
irrigation  system.  The  sales  con- 
tracts and  deeds  also  provided  that 
with  each  acre  went  a  riparian  right 
to  its  pro  rata  of  the  water  to  which 
the  entire  tract  was  entitled.  The 
court  said:  "The  affirmative  point  ad- 
vanced to  sustain  the  position  of  the 
water  company  is  that  the  service  per- 
formed by  it  is  merely  that  of  carry- 
ing the  water,  and  that,  since  it  car- 
ries the  water  for  all  the  landowners 
within  a  certain  district,  the  service 
is  of  a  public  character.  ...  It 
might  be  that  under  some  circum- 
stances, possibly  under  circumstances 
closely  resembling  those  of  the  pres- 
ent case,  the  carriage  of  water  would 
be  a  public  service.  Where  a  company 
is  performing  a  service  for  a  number 
of  people  of  a  certain  class,  and  obli- 
gates itself  to  serve  those  who  come 
within  that  class,  as  is  tne  case  here, 
it  is  not  always  easy  to  determine 
whether  the  service  is  rendered  as 
service  to  a  limited  public,  and  there- 
fore a  public  service,  although  the 
class  served  is  but  a  limited  one,  or 
is  merely  an  aggregate  of  purely  priv- 
ate services  rendered  to  each  of  a 
number  of  persons.  In  such  a  case 
the  view  of  the  parties  themselves,  or 
the  intention  with  which  the  company 
undertook  the  service,  may  well  be  of 
weight  in  determining  the  true  nature 
of  the  service.  In  the  present  case  it 
is  fairly  plain  that  the  water  com- 
pany was  not  organized  and  did  not 
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enter  apon  its  task  of  serving  the 
landowners  with  any  intent  of  doing 
so  as  a  public  atility.  but  just  the  con- 
trary.- ...  It  is,  perhaps,  also 
worthy  of  note  that  in  the  case  before 
us  the  water  company  did  not  agree, 
or  hold  itself  out  as  ready,  to  trans- 
port any  and  all  water  for  even  the 
limited  number  of  persons  it  was  un- 
dertaking to  serve.  The  only  water 
which  the  company  agreed  to  carry 
was  tiie  water  deliverable  upon  the 
stock  of  the  mutual  water  company 
and  that  which  the  landowners,  as  ri- 
parian owners,  had  the  right  to  take 
from  the  Kings  river.  In  other  words, 
even  for  the  limited  class  it  agreed  to 
serve,  the  water  company  did  not 
agree  to  convey  any  water  that  might 
be  offered  to  it.  Our  conclusion,  then, 
is  tiiat  under  the  arrangement  shown 
the  relation  between  the  water  com- 
pany and  the  landowners  was  private 
in  character,  and  not  that  of  a  public 
utility  and  consumers." 

y.  Change  from  private  to  fmbUo  ttae,  or 
■vice  veraa;  effect  of  <n«orporaMon. 

(Supplementing  annotation  in  8 
A.L.R.  284.) 

It  was  held  in  Mound  Water  Co.  v. 
Southern  California  Edison  Co.  (1921) 
—  CaL  — ,194  Pac.  1014,  that  where 
water  was  appropriated  by  a  mutual 
water  company  for  the  private  use  of 
its  stockholders,  the  fact  that  the 
water  system  was  transferred 
to  a  company  which  was  a  public  serv- 
ice corporation  would  not,  as  to  i^e 
water  so  appropriated  for  the  stock- 
holders, change  the  character  of  its 
use  from  private  to  public,  unless  the 
stockholders  consented. 

yi.  Bffeet  of  dharter  provUions  or  pro- 
vtoiotia  of  tttatute  under  whicji  ootn- 
pany  is  incorporated. 

(Supplementing  annotation  in  8 
A.L.R.  286.) 

In  so  far  as  an  irrigation  company 
derived  its  powers  from  the  California 
Statute  of  1862,  providing  that  cor- 
porations could  be  formed  for  certain 
purposes,  among  which  was  irriga- 
tion, and  that  such  corporations 
should  have  .power  to  establish  rates 
which  should  be  subject  to  regulation 
by  tiie  board  of  supervisors,  such  a 
corporation  has  been  held  to  be  neces- 


sarily a  public  utility.  Traber  v. 
Railroad  Commission  (1920)  —  CaL 
— ,  P.UJ1.1921A,  67,  191  Pac.  366, 
which  approves  Price  v.  Riverside 
Land  &  Irrigating  Co.  (1880)  66  CaL 
481,  set  out  in  the  annotation  in  8 
A.L.R.,  on  page  288. 

VII.  Bffeet  on  remainder,  of  dedication 
to  public  use  of  part  of  water  eupply. 

(Supplementing  annotation  in  8 
A.L.R.  288.) 

It  was  held  in  Mound  Water  Co.  v. 
Southern  California  Edison  Co.  (CaL) 
supra,  that  a  company  organized  for 
the  purpose  of  supplying  water  for 
irrigation  to  stockholders  for  their 
own  land,  with  water  rights  appurte- 
nant to  the  land,  did  not  become  as  to 
such  water  a  public  utility,  even  if  it 
may  have  devoted  the  surplus  water 
to  a  public  use  and  in  supplying 
others  after  the  demand  of  the  stock- 
holders was  satisfied.  The  court 
said  that  it  had  been  held  that  a 
water  company  might  devote  a  part  of 
its  water  to  private  use  and  the  excess 
to  public  use;  and  that  while  the  com- 
pany might,  perhaps,  dispose  of  its 
surplus  to  whoever  should  apply  for 
it,  and  would  be  thereby  devoting 
such  surplus  to  public  use,  this  would 
not  affect  the  part  of  the  water  ap- 
propriated to  the  preferred  private 
use  of  the  stockholders. 

In  Re  Lake  Hemet  Water  (3o.  (1920; 
CaL)  P.U.R.1920B,  186.  the  California 
Railroad  Commission  held  that,  in 
furnishing  water  to  other  consumers 
than  those  who  were  as  matter  of 
private  right  entitled  to  it  under  wa- 
ter certificates,  an  irrigation  company 
was  rendering  a  public  utility  service, 
and  the  commission,  as  to  this  portion 
of  the  service,  had  jurisdiction  to  fix 
rates. 

VIII.  Effect  of  voluntary  auhmisaion  to 

utmtieB  commiasion. 

(Supplementing  annotation  in  8 
A.L.R,  289.) 

See  Van  Hoosear  ▼.  Railroad  Com- 
mission (Cal.)  under  supra,  II.,  where 
the  California  court  held  that  a  land- 
owner who  supplied  a  few  of  his 
neighbors  with  water  was  a  public 
utility,  in  view  of  his  action  several 
years   previously   in   petitioning   the 
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state  railroad  commiasion  for  leave  to 
discontinue,  which  had  been  refused. 

IX.  Bffect  of  deoMon  of  tttiUty  eotntnis- 
•fon  aa  to  pubUe  nature  of  irrigation 
oompany. . 

It  was  held  in  Stratton  t.  Railroad 
Commission  (1921)  —  CaL  — ,  198 
Pac.  1051,  t.tat  the  status  of  s  water 
company  as  a  public  utility  was  not 
fixed  by  a  decision  of  the  railroad 
commission,  in  a  proceeding  brought 
by  certain  landowners  for  an  order 
respecting  distribution  of  the  water, 
that  the  company  was  a  public  utility, 
but  denying  the  relief  sought,  so  as 
to  make  the  decision  res  judicata  in 
proceedings  in  the  courts.  And  this 
was  held  true  notwithstanding  the 
fact  that  he  Public  Uilities  Act  pro- 
vided that  "all  .  .  .  collateral 
proceedings  the  orders  and  decisions 
of  the  commission  which  have  become 
final  shall  be  conclusive."  The  court 
said:  "The  commission  decided  that 
the  company  was  a  public  utility,  but 
denied  the  relief  asked  for.  The  claim 
now  is  that  this  decision  as  to  the 
character  of  the  company  is  res  judi- 
cata. There  is  more  than  one  answer 
to  this,  but  one  alone  need  be  given. 
It  is  that  the  commission  is  not  a  judi- 
cial tribunal  in  the  strict  sense,  al- 
though many  of  its  functions  are 
quasi  judicial,  so  that  its  orders  are 
not  judgments,  and  in  particular  its 
findings  of  fact  are  not  adjudications, 
and  facts  found  by  it  are  not  res  ju- 
dicata and  as  such  finally  and  conclu- 
sively established  between  the  parties 
for  all  purposes.  The  commission  is 
essentially  an  administrative  and  leg- 
islative tribunal,  and  not  a  court.  It 
frequently  has  to  hear  evidence  and 
determine  for  its  own  guidance  ques- 
tions of  fact, — ^just,  for  example,  as  a 
board  of  supervisors  frequently  has 
to  do, — ^but  that  it  must  do  these  and 
similar  things  as  a  court  does  thedi 
does  not  liiake  it  a  court,  or  change  the 
character  of  its  decrees  from  adminis- 
trative or  legislative  orders  into  ju- 
dicial judgments.  Their  character  in 
this  respect  is  not  affected  by  the  pro- 
vision of  §  66  of  the  Public  Utilities 
Act  .  .  .  that  'in  all  .  .  .  col- 
lateral proceedings  the  orders  and  de- 
cisions of  the  commission  which  Ivave 
16  A.L.R.— 7«. 


become  final  shall  be  conclusive.' 
There  may  possibly  be  some  doubt 
as  to  just  what  the  full  effect  of  this 
statutory  provision  is,  but,  giving  it 
the  fullest  effect  to  which  it  can  rea- 
sonably be  claimed  it  is  entitled,  it 
goes  no  further  than  providing  that 
the  orders  and  decisions  of  the  com-r 
mission  are  conclusive  for  the  pur- 
poses for  which  they  are  made.  The 
point  here  is  that  they  are  not  made 
for  the  purpose  of  adjudicating  be- 
tween litigants.  For  example,  assum- 
ing that  the  statute  should  have  full 
effect,  it  would  follow  that  the  previ- 
ous order  of  the  commission  could  in 
no  wise  be  attacked  or  its  operation 
prevented  in  the  present  proceedings. 
The  point  is  that  it  is  not  sought  to  do 
this,  and  our  ruling  that  the  water 
company  is  not  a  public  utility  does 
not  do  it.  That  order  stands,  and  it 
would  stand  even  if  it  had  been  an  or- 
der directing  the  company  as  a  public 
utility  to  do  something.  Bjat  the 
operation  of  the  order  and  its  full 
recognition  as  a  final,  existing,  and 
effective  order  does  not  involve  or 
mean  more,  as  to  questions  of  fact  de- 
termined by  the  commission  in  mak- 
ing the  order,  than  that  such  ques- 
tions are  conclusively  determined  for 
the  purposes  of  the  validity  of  the 
order.  If  the  previous  decision  of  the 
commission  that  the  water  company 
involved  here  was  a  public  utility  had 
been  necessary  for  the  order  which  it 
made,  which  it  was  not,  that  fact,  as- 
suming that  the  fullest  effect  should 
be  given  to  the  statute,  would  be 
deemed  conclusively  established  so 
far  as  questioning  the  validity  of  the 
order  or  its  effective  operation  is  con- 
cerned, but  no  farther.  The  peculiar 
effect  of  a  determination  of  fact  oper- 
ating to  conclude  the  question  for 
other  purposes  than  those  of  the  very 
proceeding  in  which  the  determina- 
tion is  made  is  confined  to  strictly  ju- 
dicial determinations  alone,  and  an 
order  of  the  commission  is  not  of  that 
character." 

The  court  in  Stratton  v.  Railroad 
Commission  (CaL)  sUpra,  held,  also, 
that  it  was  immaterial  that  the  land- 
owners acquiesced  in  the  determina- 
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tion  in  the'prior  proceeding  before  the 
commission  tiiat  the  water  company 
was  a  public  utility,  since  tiiis  might 
only  be  material  where  by  reason  of 
the  commission's  order  and  the  ac- 
quiescence of  the  parties  in  it,  the  re< 
lation  between  the  company  and  the 
landowners  was  changed ;  whereas,  in 
tke  prior  decision,  the  commission,  al- 


though holding  that  the  water  com- 
pany was  a  public  utility>  had  denied 
the  relief  asked,  and  the  company  and 
the  consumers  had  tliereafter  pro- 
ceeded as  before  under  the  previously 
existing  arrangement  between  them, 
without  change  in  their  respective 
rights  or  relational  B.  £!.  EL 


ANNA  T.  WILLIAMS,  Admrx.,  etc.,  of  George  B.  Williama,  Deceased,  FIfF. 

in  Err., 

V. 

SOUTHERN  SURETY  COMPANY. 

ttlehtgan  Su'preme  Court  —  September  80,  1920, 
(211  Mich.  444,  179  N.  W.  272.) 

Insurance  —  sickness  —  clironic  —  lengtli  of  tine. 

That  the  fatal  illness  of  the  holder  of  a  policy  insurinsr  against  sick- 
ness extends  over  a  period  of  four  months  before  death  does  not  render 
it  chronic  within  an  exception  in  the  policy. 

[See  note  on  this  question  beginning  on  page  12S9.] 


Error  to  the  Circuit  Court  for  Kent  County  (Brown,  J.)  to  review  a 
judgment  reversing  a  judgment  of  a  justice  of  the  peace  in  plaintiff's  favor 
in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  sick 
benefit  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Charles  6.  Tamer,  for  plaintiff     876,  28  L.R.A.(N.S.)  780,  74  AtL  1041; 


in  error: 

The  policy  in  question  should  be  con- 
strued in  favor  of  insured. 

De  Lancey  v.  Rockingham  Farmers' 
Mut  F,  Ins.  Co.  52  N.  H.  581 ;  Potter 
V.  Ontario  &  L.  Mut  Ins.  Co.  5  Hill,  147 ; 
Barlow  v.  Scott,  24  N.  Y.  40;  Utter  v. 
Travelers'  Ins.  Co.  65  Mich.  645,  8  Am. 
St.  Rep.  913,  32  N.  W.  812;  May,  Ins. 
175;  Wood,  Ins.  2d  ed.  60-62;  Allen  v. 
St.  Louis  Ins.  Co.  85  N.  Y,  473;  Grand 
Rapids  Electric  Light  &  P.  Co.  v.  Fideli- 
ty &  C.  Co.  Ill  Mich.  151, 69  N.  W.  249; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas. 
484,  10  Eng.  Reprint,  551,  17  Jur.  995; 
Turner  v.  Fidelity  &  C.  Co.  112  Mich. 
425.  38  L.RA.  629,  67  Am.  St.  Rep. 
428,  70  N.  W.  898;  Zantow  v.  Old  Line 
Acci.  Ins.  Co.  103  Neb.  685,  173  N.  W. 
693;  29  Cyc  148;  Wadsworth  v.  Jewel- 
ers &  Tradesmen's  Co.  132  N.  Y.  540, 
29  N.  E.  1104;  Laker  v.  Royal  Fraternal 
Union,  96  Mo.  App.  863,  76  S.  W.  705; 
1  Bacon,  Life  &  Acci.  Ins.  4th  ed.  219; 
Anderson  v.  ^tna  L.  Ins.  Co.  75  N.  H. 


Miller  v.  Mutual  Ben.  L.  Ins.  Co.  31 
Iowa,  216,  7  Am.  Rep.  122. 

Messrs.  Jewell  ft  SmiUi,  for  defend- 
ant in  error: 

The  rule  for  strict  construction 
against  the  insurer  has  its  proper  ap- 
plication only  where  there  is  a  doubt 
is  to  the  meaning  of  the  clause  by  which 
an  exception  is  granted,  and  is  not  use- 
ful unless  the  Insured  is  first  able  to 
bring  himself  within  the  terms  of  the 
policy. 

Richards,  Ins.  L.  3d  ed.  p.  637,  §  384. 

Moore,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

George  R.  Williams  became  a 
member  of  the  Phomix  Accident  & 
Sick  Benefit  Association  of  Benton 
Harbor,  Michigan,  on  the  4th  day  of 
February,  1898.  For  the  following 
twenty  years  he  paid  premiums  on 
his  policy  of  insurance.  He  began 
suit  on  the  8th  day  of  February, 
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recover  for  sick  benefits    part,  and  be  wholly  incapacltaited 

from  transacting  any  and 


1919,  to 

from  September  26,  1918,  to  Feb- 
ruary 8,  1919,  at  $40  a  month. 
The  policy  issued  by  the  Phoenix 
Accident  &  Sick  Benefit  Association 
was  taken  over  by  the  defendant, 
who  assumed  all  liabilities  on  said 
policy.  The  case  was  begun  in  jus- 
tice court,  and  appealed  by  said  de- 
fendant to  Hie  circuit  court,  where 
it  was  tried  by  the  circuit  judge 
without  a  jury,  who  rendered  judg- 
ment in  favor  of  the  defendant,  for 
the  reason  that  he  thought  the 
proofs  disclosed  that  the  disease 
with  which  Mr.  Williams  was  afflict- 
ed was  chronic,  and  came  within 
the  exceptions  mentioned  in  the  ap- 
plication. 

Mr.  Williams  died  April,  1919, 
and  his  widow,  Anna  T.  Williams, 
was  appointed  administratrix  of  his 
estate,  and  the  case  warf  revived  ac- 
cording to  the  rules.  The  trial  judge 
made  findings  of  fact  and  law. 
Aniendments  to  his  findings  were 
duly  filed,  proper  exceptions  were 
taken,  and  the  case  is  here  by  writ 
<>f  error. 

,  The  policy  reads  in  part  as  fol- 
lows: 

'  "In  consideration  of  tiie  cove- 
nants, agreements,  and  warranties 
contained  in  the  application  for 
membership,  bearing  even  number 
herewith,  which  application,  togeth- 
er with  the  by-laws  of  this  associa- 
tion, is  hereby  made  a  part  of  this 
contract  and  the  payment  of  $1  in 
advance  on  or  before  the  first  day 
of  each  and  every  month  during  the 
continuance  of  this  policy,  the 
Phoenix  Accident  &  Sick  Benefit 
Association  accepts  as  a  member 
George  B.  Williams.  .  .  .  Said 
member  shall  be  entitled  to  the  fol- 
lowing benefits,  during  the  time  this 
policy  is  maintained  in  full  force 
and  eflfect: 

"...  Forty  dollars  per  month 
or  at  that  rate  for  any  part  of  a 
month  after  membership  of  without 
delinquency  prior  to  the  beginning 
of  sickness,  should  the  member  be- 
come sick  from  any  disease  not 
caused  by  narcotics,  intoxicants,  ex- 
cesses, or  immoral  actions  on  his 


transacting  any  and  every 
kind  of  work  or  business  pertain- 
ing to  his  occupation,  and  as  a  re- 
sult thereof  be  entirely  confined  to 
the  house  or  bed.  And  under  the 
charge  of  some  regularly  qualified 
and  registered  physician,  after  the 
first  five  days  from  the  time  he  is  so 
confined  to  the  house.  Provided  the 
total  length  of  time  to  be  paid  for 
during  any  one  illness  shall  not  ex- 
ceed one  year.    .    .    . 

"In  addition  to  the  above  will  pay 
for  sickness  caused  by  any  of  the 
following  diseases." 

Then  follows  the  names  of  forty 
diseases,  including  inflammation  of 
the  lungs,  the  section  concluding 
with  the  words  "and  all  other  dis- 
eases not  specifically  prohibited." 

The  application  for  membership 
reads  in  part  as  follows:  "Having 
carefully  examined  the  principles, 
objects,  classifications,  and  policy  of 
the  Phoenix  Accident  &  Sick  Ben- 
efit Association,  I  hereby  make  ap- 
plication for  membership,  and  agree 
to  pay  the  monthly  dues." 

Then  follow  twenty-six  questions 
and  answers.  Between  the  twelfth 
and  thirteenth  questions  there  is  in- 
terjected in  very  small  type  various 
provisions,  agreements,  and  excep- 
tions, the  existence  of  which  it  is 
stated  shall  avoid  the  policy.  We 
quote:  "I,  the  applicant;  do  hereby 
agree  that  this  application  and  all 
statements,  answers,  and  agree- 
ments herein  contained,  together 
with  the  constitution  and  by-laws  of 
this  association,  with  all  amend- 
ments heretofore  or  hereafter  made, 
are  hereby  made  part  of  any  policy 
that  may  be  issued  hereon." 

The  words  printed  between  these 
two  answers  cover  a  page  and  a  half 
of  the  printed  record.  Among  them 
is  the  following:  "And  I  further 
understand  and  agree  that  the  ben- 
efits of  membership  in  this  associa- 
tion shall  not  extend  to  nor  cover 
disability  or  death  resulting  wholly 
or  partly,  directly  or  indirectly, 
from  any  of  the  causes  restricted  in 
the  by-laws  of  this  association,  nor 
from  any  of  the  following  causes. 
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viz.:  Any  tlisease  commencing  or 
existing,  or  the  cause  of  which  exist- 
ed or  commenced  at  or  prior  to  the 
date  of  the  beginning  of  member- 
ship, in  this  association." 

And  then  follows  a  long  list  of 
causes  which  will  relieve  the  com- 
pany from  liability,  among  them  all 
chronic  diseases. 

We  again  quote:  "I,  the  ap- 
plicant, here  hereby  warrant  that 
all  statements,  answers,  and  agree- 
ments herein  contained  on  both 
sides  of  this  application,  whether 
printed  or  written  by  me,  or  any 
other  person,  are  my  answers ;  and 
I  understand  and  agree  that  the 
person  soliciting  or  taking  tiiis  ap- 
plication is  my  agent  as  to  all  state- 
ments, answers,  and  agreements 
contained  in  application;  that  no 
statements  or  agreements  made  or 
received  by  any  person,  or  to  the  as- 
sociation, shall  be  binding  upon  said 
association,  unless  said  statements 
or  agreements  are  embodied  in  this 
application  in  writing.  ...  I 
hereby  expressly  waive  all  provi- 
sions of  law  now  existing,  or  that 
may  hereafter  exist,  preventing  any 
physician  who  has  attended  me  or 
who  may  attend  me  hereafter,  from 
disclosing  all  information  which  he 
may  hereby  acquire." 

Counsel  for  the  appellee  say  in 
their  brief:  "This  policy  was  is- 
sued before  the  passage  of  the 
Standard  Provision  Law,  requiring 
the  application  to  be  printed  on  the 
policy  in  order  for  the  defendant  to 
use  the  provisions  of  the  application 
as  a  defense." 

It  was  probably  contracts  like  the 
one  before  us  which  led  the  legisla- 
ture to  provide  that  policies  shall  be 
I^ainly  printed  in  type  not  smaller 
ttian  long  primer,  and  that  the  ex- 
ceptions to  the  liability  created  by 
the  policy  shall- be  printed  with  the 
same  prominence  as  the  benefits  to 
which  such  exceptions  apply.  See 
§  9371, 2  Comp.  Laws,  1915. 

It  is  also  probable  that  it  was 
contracts  of  a  similar  character 
which  the  supreme  court  of  New 
Hampshire  had  in  mind  when  it 
rendered  the  opinion  in  De  Lancey 


V.  Bockinghion  Farmers'  Mut.  F. 
Ins.  Co.  52  N.  H.  581.  In  exidain- 
ing  the  nature  of  the  mischief  in- 
tended to  be  remedied  by  the  legis- 
lature of  that  state  in  1855,  the 
opinion  reads  in  part  as  follows: 
"The  principle  act  of  precaution 
was  to  guard  the  company  against 
liabUity  for  losses.  Forms  of  ap- 
plications and  policies  [like  those 
'  used  in  this  case],  of  a  most  com- 
plicated and  elaborate  structure, 
were  prepared,  and  filled  with  cov- 
enants, exceptions,  stipulations,  pro- 
visos, rules,  regulations,  and  condi- 
tions, rendering  the  policy  void  in  a 
great  number  of  contingencies. 
These  provisions  were  of  such  bulk 
and  character  that  they  would  not 
be  understood  by  men  in  general, 
even  if  subjected  to  a  careful  and 
laborious  study;  by  men  in  general 
they  were  sure  not  to  be  studied  at 
all.  The  study  of  them  was  ren- 
dered particularly  unattractive,  by 
a  profuse  intermixture  of  dis- 
courses on  subjects  in  which  a  pre- 
mium payer  would  have  no  interest 
The  compound,  if  read  by  him, 
would,  unless  he  were  an  extraor- 
dinary man,  be  an  inexplicable  rid- 
dle, a  mere  flood  of  darkness  and 
confusion.  Some  of  the  most  mate- 
rial stipulations  were  concealed  in 
a  mass  of  rubbish,  on  tiie  back  side 
of  the  policy  and  the  following 
page,  where  few  would  expect  to 
find  anything  more  than  a  dull  ap- 
pendix, and  where  scarcely  anyone 
would  tiiink  of  looking  for  informa- 
tion so  important  as  that  the  com- 
pany claimed  a  special  exemption 
from  the  operation  of  the  general 
law  of  the  land  relating  to  the  only 
business  in  which  the  company  pro- 
fessed to  be  engaged.  As  if  it  were 
feared  that,  notwithstanding  these 
discouraging  circumstances,  some 
extremely  eccentric  person  might 
attempt  to  examine  and  understand 
the  meaning  of  the  involved  and  in- 
tricate net  in  which  he  was  to  be  en- 
tangled, it  was  printed  in  audi  small 
type,  and  in  lines  so  long  and  so 
crowded,  that  the  perusal  of  it  was 
made  physically  difficult,  painful, 
and  injurious.    Seldom  has  the  art 
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knowledge  to  the  suppression  of  it. 
There  -was  ground  for  the  premium 
payer  to  argrue  that  the  print  alone 
was  evidence,  competent  to  be  sub- 
mitted to  a  jury,  of  a  fraudulent 
plot.  It  was  not  a  little  remarkable 
that  a  method  of  doing  business  not 
designed  to  impose  upon,  mislead, 
and  deceive  him  by  hiding  the  truth, 
practically  concealing  and  misrep- 
resenting the  facts,  and  depriving 
him  of  all  knowledge  of  what  he  was 
concerned  to  know,  should  happen 
to  be  so  admirably  adapted  to  that 
purpose.  As  a  contrivance  for 
keeping  out  of  sight  the  dangers 
created  by  the  agents  of  the  nom- 
inal corporation,  the  system  dis- 
played a  degree  of  cultivated 
ingenui^,  whidi,  if  it  had  been  ex- 
ercised in  any  useful  calling,  would 
have  merited  the  strongest  commen- 
dation.   .    .    . 

"When  a  premium  payer  met 
with  a  loss,  and  called  for  the  pay- 
ment promised  in  the  policy  which 
he  had  accepted  upon  the  most  zeal- 
ous solicitation,  he  was  surprised  to 
find  that  the  voluminous,  unread, 
and  unexplained  papers  had  been  so 
'printed  at  headquarters,  and  so 
^lled  out  by  the  agents  of  the  com- 
pany, as  to  show  that  he  had  applied 
for  the  policy.  This,  however,  was 
the  least  of  his  surprises.  He  was 
informed  that  he  had  not  only  ob- 
tained the  policy  on  his  own  ap- 
plication, but  had  obtained  it  by  a 
series  of  representations  (of  which 
he  had  not  the  slightest  concep- 
tion), and  had  solemnly  bound  him- 
self by  a  general  assortment  of 
covenants  and  warranties  (of 
which  he  was  unconscious),  the 
number  of  which  was  equaled  only 
1^  their  variety,  and  the  variety  of 
which  was  equaled  only  by  their 
supposed  capacity  to  defeat  every 
claim  that  could  be  made  upon  the 
company  for  the  performance  of  its 
part  of  the  contract.    .    .    . 

"With  increased  experience  came 
a  constant  expansion  of  precaution- 
ary measures  on  the  part  of  the 
companies.     When  the  court  held 


Mut.  F. 
Ins.  Ck>.  27  N.  H.  157;  Campbell  v. 
Merchants'  &  F.  Mut.  F.  Ins.  Co.  87 
N.  H.  35,  72  Am.  Dec.  324;  Clark 
v.  Union  Mut  F.  Ins.  Co.  40  N.  H. 
888,  77  Am.  Dec.  72)  that  the 
agent's  knowledge  of  facts  not  stat- 
ed in  the  application  was  the  com- 
pany's knowledge,  and  that  an 
unintentional  omission  or  misrep- 
resentation of  facts  known  to  the 
company  would  not  invalidate  the 
policy,  the  companies,  by  their 
agents,  issued  new  editions  of  ap- 
plications and  policies,  containing 
additional  stipulations,  to  the  effect 
that  th^r  agents  were  not  their 
agents,  but  were  the  agents  of  the 
premium  payers;  that  the  latter 
were  alone  responsible  for  the  cor- 
rectness of  the  applications;  and 
that  the  companies  were  not  bound 
by  any  knowledge,  statements,  or 
acts  of  any  agent  not  contained  in 
the  application." 

In  the  fourth  edition  of  May  on 
Insurance,  at  §  174  it  is  said: 
"Having  indemnity  for  its  object, 
the  contract  is  to  be  construed  UIh 
erally  to  that  end,  and  it  is  presum- 
ably the  intention  of  the  insurer 
that  the  insured  shall  understand 
that  in  case  of  loss  he  is  to  be  pro- 
tected to  the  full  extent  which  any 
fair  interpretation  will  give.  The 
spirit  of  tiie  rule  is  that  where  two 
interpretations,  equally  fair,  may 
be  given,  tiiat  which  gives  the 
greater  indemnity  shall  prevail. 
And  to  the  same  spirit  is  due  the 
rule  that  conditions  and  provisos 
will  be  strictly  construed  against 
the  insurers  because  they  have  for 
their  object  to  limit  the  scope  and 
defeat  the  purpose  of  the  principal 
contract;  and  apparently  contradic- 
tory clauses  will  be  so  construed,  if 
possible,  as  to  reconcile  them  with 
each  other,  and  to  give  to  each  its 
due  force  in  furtherance  of  the  main 
purpose  of  the  contract." 

In  Grand  Rapids  Electric  Light  & 
P.  Co.  v.  Fidelity  &  C.  Co.  Ill  Mich. 
148,  69  N.  W.  249,  it  is  said  in  part: 

"In  Anderson  v.  Fitzgerald,  4  H. 
L.  Cas.  484, 10  Eng.  Reprint,  651,  in 
speaking  of  the  policy  in  that  case. 
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it  was  said :  'It  ought  to  be  framed 
with  such  deliberate  care  that  no 
form  ef  expression  by  which,  on  the 
one  hand,  the  party  assured  can  be 
caught,  or  by  which,  on  the  other, 
the  company  can  be  cheated,  shall 
be  found  upon  the  face  of  it.' 

"In  First  Nat.  Bank  v.  Hartford 
P.  Ins.  Co.  95  U.  S.  673,  24  L.  ed. 
663,  speaking  of  the  policy  in  that 
case  and  the  rule  here  stated,  the 
court  said:  'The  company  cannot 
justly  complain  of  such  a  rule.  Its 
attorneys,  officers,  or  agents  pre- 
pared the  policy  for  the  purpose,  we 
shall  assume,  both  of  protecting  the 
company  against  fraud,  and  of  se- 
curing the  rights  of  the  assured  un- 
der a  valid  contract  of  insurance. 
It  is  its  language  which  the  court  is 
invited  to  interpret,  and  it  is  both 
reasonable  and  just  that  its  own 
words  should  be  construed  most 
strongly  against  itself.' " 

In  Turner  v.  Fidelity  &  C.  Co. 
112  Mich.  426,  38  L.R.A.  529,  67 
Am.  St.  Rep.  428,  70  N.  W.  898, 
Justice  Long,  speaking  for  the 
court,  said  in  part  "As  was  said 
in  Bonenfant  v.  American  F.  Ins. 
Co.  76  Mich.  657,  43  N.  W.  682: 
'Forfeiture  is  not  favored  either  in 
law  or  equity,  and  a  provision  for 
it  in  a  contract  will  be  strictly  con- 
strued; and  courts  will  find  a  waiv- 
er of  it  upon  slight  evidence  when 
the  equity  of  the  claim  is,  under  tiie 
contract,  in  favor  of  the  assured.' 
See  also  Lyon  v.  Travelers'  Ins.  Co. 
66  Mich.  146,  64  Am.  Rep.  354,  20 
N.  W.  829,  and  cases  tiiere  cited; 
Peoria,  M.  &  F.  Ins.  Co.  v.  Hall,  12 
Mich.  202;  2  May,  Ins.  §  488;  Ger- 
man F.  Ins.  Co.  V.  Carrow,  21  111. 
App.  631 ;  Thompson  v.  Phenix  Ins. 
Co.  136  U.  S.  287,  34  L.  ed.  408,  10 
Sup.  Ct.  Rep.  1019.    .    .    . 

"If  this  language  in  the  policy  is 
ambiguous  and  susceptible  of  two 
constructions,  tiien  tiie  question 
must  be  solved  in  favor  of  the  in- 
sured; for  it  is  well  settled  in  this 
state  that,  where  a  stipulation  or  ex- 
ception to  a  policy,  emanating  from 
the  insurer,  is  capable  of  two  mean- 
ings, the  one  is  to  be  adopted  which 
is  the  most  favorable  to  the  in- 


sured; that  it  ought  to  be  framed 
with  such  deliberate  caxe  that  no- 
form  of  expression,  by  which,  on 
the  one  hand,  the  party  insured  can. 
be  caught,  or  by  whidi,  on  the  oth- 
er, the  company  can  be  cheated,, 
should  be  found  on  the  face  of  it. 
Utter  V.  Travelers'  Ins.  Co.  65  Mich. 
645,  8  Am.  St.  Rep.  913,  32  N.  W. 
812 ;  Grand  Rapids  Electric  Light  &■ 
P.  Co.  V.  Fidelity  &  C.  Co.  Ill  Mich. 
148,  69  N.  W.  249." 

See  Utter  v.  Travelers'  Ins.  Co. 
supra;  Laker  v.  Royal  Fraternal 
Union,  96  Mo.  App.  353,  75  S.  W. 
705 ;  Northwestern  Mut.  L;  Ins.  Co. 
v.  Hazelett,  105  Ind.  215,  55  Am. 
Rep.  192,  4  N.  E.  582;  Allen  v.  St. 
Louis  Ins.  Co.  85  N.  Y.  at  page  477; 
Zantow  v.  Old  Line  Acci.  Ins.  Co. 
103  Neb.  685,  173  N.  W.  694;  Teu- 
tonia  F.  Ins.  Co.  v.  Mund,  102  Pa. 
94;  Wadsworth  v.  Jewelers'  & 
Tradesmen's  Co.  132  N.  Y.  540,  2» 
N,  E.  1104;  Miller  v.  Mutual  Ben. 
L.  Ins.  Co.  31  Iowa,  216,  7  Am.  Rep. 
122 ;  Moulor  v.  American  L.  Ins.  Co. 
Ill  U.  S.  342,  28  L.  ed.  447,  4  Sup. 
Ct.  Rep.  466. 

In  2  Words  &  P.  at  page  1151,  it 
is  said :  "Chronic.  In  order  to  dis- 
tinguish a  disease  as  'chronic'  it  i» 
necessary  that  it  should  have  been 
of  long  standing  as  applied  to  dis- 
eases of  a  body.  'Chronic'  and 
'acute'  are  the  antithesis  of  each 
other.  An  acute  disease  is  one  us- 
ually attended  with  violent  symp- 
toms, while  a  chronic  disease  is 
deep-seated  and  obstinate,  threaten- 
ing a  long  continuance.  Jones  v. 
Yarborough,  2  Ala.  524,  525." 

In  the  instant  case  it  is  not  prob- 
able that  Mr.  Williams  had  any 
knowledge  of  what  was  contained  in 
the  fine  print  between  questions  12 
and  13  in  the  application;  but  if  it 
be  conceded  that  the  application  and 
the  policy  are  to  be  regarded  as  one 
contract,  if  we  apply  the  rule  of  law 
to  be  deduced  from  the  authorities 
we  have  cited  to  the  instant  case 
what  must  be  the  result?  For  more 
than  twenty  years  Mr.  Williams  had 
been  proceeding  upon  the  theory 
that  he  had  a  policy  that  would  en- 
title him  to  $40  a  month  if  he  became 
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■iek  from  any  disease  not  caused  by 
narcotics,  intoxicants,  excesses,  or 
immoral  actions  on  his  part.  It  is 
clear  from  tlie  evidence  tiiat  he  was 
sick,  and  that  his  disease  was  not 
caused  by  narcotics,  intoxicants,  ex- 
cesses, or  immoral  actions  on  his 
part.  After  he  had  been  sick  for  a 
time  he  applied  to  the  agent  of  the 
defendant  company  for  money.  He 
was  told  there  was  no  liabili^,  and 
one  gets  the  impression  from  read- 
ing the  testimony  of  the  agent  that 
it  was  because  the  agent  thought  at 
first  that  he  was  not  sick  enough  to 
entitie  him  to  pay.  It  is  now 
claimed  that  because  he  got  worse, 
and  his  illness  continued  till  his 
death,  therefore  his  illness  must 
have  been  a  chronic  illness,  and 
there  can  be  no  recovery. 

We  have  already  quoted  a  defini- 
tion of  chronic  illness.  Tbia  suit 
was  commenced  in  justice  court  be- 
fore Mr.  Williams  died,  to  recover 
for  four  months  of  illness  which  he 
had  suffered  up  to  that  time.    The 


policy  upon  its  face  states,  "Provid- 
ed the  total  length  of  time  to  be  paid 
for  during  any  one  illness  shall  not 
exceed    one    jrear." 
This  is  a  pret^  f  air  ;iS?~ri^ 
indication   that  no  of 'SiS"*""**'* 
one   supposed  that 
when  a  disease  had  run  but  four 
months  it  had  reached  such  chronic 
stage  that  there  was  no  liability. 
Under  the  undisputed  record  the 
plaintiff  should  have  had  a  judg- 
ment for  the  full  amount  of  $160 
and  interest. 

The  judgment  is  reversed,  and  a 
new  trial  is  ordered,  with  costs  to 
the  plaintiff. 

Fdlows,  Clark,  Sharpe,  Bird,  and 
Brooke,  Jj.,  concur  with  Moor^  Ch. 
J. 

Stone,  J.: 

I  concur  in  the  result  on  the 
ground  that  the  contract  is  ambig- 
uous and  the  provision  in  the  policy 
should  prevail  over  that  in  the  ap- 
plication. 

Steere,  J.,  concurs  with  Sttme,  J. 


ANNOTATION. 
Health  insarance:  provuKHU  exclading  or  Imiitmg  lUbiOty  in  caae  of  chroiue 


The  earlier  cases  of  Strickland  v. 
Peerless  Casually  Ck>.  (1914)  112  Me. 
100,  90  Atl.  974;  American  Life  & 
Acci.  Ins.  Co.  v.  Nlrdlinger  (1916)  113 
Miss.  74,  4  A.L.R.  871,  73  So.  876; 
and  Kingkade  v.  Continental  Casualty 
Co.  (1912)  85  Okla.  99,  128  Pac.  683, 
are  treated  in  4  A.L.R.  875,  to  which 
the  present  note  is  supplementary 
merely. 

The  reported  case  (Williams  v. 
Southern  Surety  Co.  ante,  1234) 
seems  to  have  been  the  only  one  to 
have  passed  upon  the  question  of  the 
meaning  of  the  term  "chronic"  as 
used  in  a  health  insurance  policy  since 
the  compilation  of  the  earlier  annota- 
tion. In  this  case  a  provision  of 
health  insurance  policy  exempting  the 
insurer  from  liability  for  "all  chronic 
diseases"  was  held  not  to  apply  to  a 
fatal  illness  merely  because  of  the 
fact  that  it  extended  over  a  period  of 
four  months  before  death. 


In  view  of  the  dearth  of  Judicial 
authority  as  to  the  meaning  of  the 
term  "chronic  disease  or  sickness"  as 
used  in  health  policies,  it  has  been 
deemed  advisable  to  include  a  few 
other  cases  which  a  search  has  dis- 
closed as  having  passed  upon  the 
meaning  of  the  word  "chronic"  as 
used  in  other  instruments. 

Thus,  in  Blumenthal  v.  Berkshire  L. 
Ins.  Co.  (1903)  134  Mich.  216,  104  Am. 
St.  Rep.  604.  96  N,  W.  17,  it  was  held, 
in  construing  the  phrase  "chronic  or 
persistent"  as  used  in  an  application 
for  life  insurance,  that  the  quoted 
phrase  did  not  differ  materially  from 
the  phrase  "chronic  and  persistent,** 
the  word  "chronic"  in  effect  meaning 
"persistent." 

And  with  respect  to  the  time  neces- 
sary for  a  disease  to  be  characterized 
as  "chronic,"  the  court  in  Jones  v. 
Yarborough  (1841)  2  Ala.  524,  said: 
"The  circuit  judge,  in  his  charge  to 
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the  jury,  seems  to  have  supposed  that 
in  order  to  distinguish  a  disease  as 
'chronic,'  it  is  necessary  that  it  should 
have  been  of  lonsr-standing.  As  ap- 
plied to  diseases  of  the  body,  chronic 
and  acute  are  the  antithesis  of  each, 
other.  An  acute  disease  is  one  usual-; 
ly  attended  with  violent  symptoms, 
promising  speedily  to  attain  a  crisis; 
while  a  chronic  disease  is  deep-, 
rooted  and  obstinate,  threatening  a 
long  continuance.  Now  it  may  be 
true,  that  it  usually,  requires  some 
time  after  a  disease  has  manifested 
itself,  to  discover  that  it  is  chronic ; 
yet  as  the  reverse  may  be,  and  some-, 
times  is,  the  case,  it  was  not  permissi- 
ble to  instruct  the  jury  that  if  the  negro 
in  question  had  a  chronic  disease  of 
the  chest  on  the  25th  of  December, 
1838,  that  it  was  scarcely  possible  that 
he  was  sound  a  few  weeks  previously, 


when  he  was  sold."  And  in  Chicago 
V.  Fitzgerald  (1897)  75  DL  App.  174, 
it  was  said  that  the  commonly  ac- 
cepted meaning  of  "chronic"  was 
"long-standing,"  but  that  it  was  some- 
times used  to  mean  "inveterate  or 
slow  of  progress."  And  in  State 
Medical  Bd.  v.'  McCrary  (1910)  95 
Ark.  511,  SO  L.R.A.(N.S.)  783,  130  S. 
W.  644,  Ann.  Cas.  1912A,  631,  the 
court  defined  "chronic"  as  follows: 
"The  word  'chronic'  is  the  antithesis 
of  acute,  and  a  'chronic  and  incurable' 
disease  is  generally  understood  to  be 
one  of  long-standing,  deep-rooted,  ob- 
stinate, persistent,  and  unyielding  to 
treatment." 

In  Leavitt  v.  Morris  (1908)  105 
Minn.  170,  17  L.R.A.(N.S.)  984,  117 
N.  W.  393,  15  Ann.  Cas.  961,  "chronic 
inebriety"  was  said  to  mean  "habitual 
drunkenness."  -G.  J.  C. 


LEOTA  W.  THOMAS 

V. 

LOCOMOTIVE  ENGINEERS'  MUTUAL  LIFE  &  ACCIDENT  INSUR- 
ANCE ASSOCIATION. 

MARGAI^T  6ARR  HOPKINS  et  al.,  Interveners,  Appts. 

Jowa  Supreme  Court— July  14,  1021, 
.(—  Iowa,  — ,  183  N.  W.  628.) 

Insarance  —  who  can  qaestion  procedure  of  chancre. 

1.  The  beneficiary  in  a  benefit  certificate  cannot  take  advantage  of  the 
fact  that,  in  an  attempt  to  change  the  beneficiary,  the  holder  of  the  cer- 
tificate did  not  account  for  the  loss  of  the  old  certificate  by  affidavit  as 
required  by  the  by-laws  of  the  society,  if  the  society  itself  has  waived  that 
provision. 

[See  note  on  this  question  beginning  on  page  1260.] 


Appeal  —  hearing   de   novo  —  case 
heard  as  equity  case. 

2.  Although  the  court  formally  re- 
fuses to  transfer  to  equity  an  inter- 
pleader proceeding  in  which  equitable 
issues  were  tendered  because  the  par- 
ties had  agreed  to  try  the  case  to  the 
court,  the  appellate  court  may  entertain 
the  case  as  one  triable  de  novo  before 
it  if  the  trial  court  in  fact  heard  the 
case  as  though  it  was  in  equity. 
Equity  —  attempted  change  of  bene- 

fidary  in  benefit  certificate. 

3.  An  issue  that  the  claimant  of  a 


benefit  under  a  mutual  benefit  certificate 
was  entitled  to  the  fund  because  the 
holder  of  the  certificate  had  done  all  he 
could  to  change  the  beneficiary  in  fa- 
vor of  claimant,  but  did  not  effect  the 
change  before  his  death,  should  be  tried 
in  equity. 
Insarance  —  matnal  benefit  certificate 

—  vested  interest. 

4.  A  beneficiary  named  in  a  mutual 
benefit  certificate'  has  no  vested  interest 
which  will  be  effective  against  an  actual 
change  of  beneficiary. 

[See  19  R.  C.  L.  1292.] 
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—  waiver  of  Iqr-IawB  as  to  change  of 
beneficiary. 

5.  A  mutual  benefit  sodefar  may 
waive  the  provisions  of  its  by-laws  as 
to  the  method  of  change  of  baiefidaiy. 

[See  19  R.  G.  L.  1297.] 
■^  waiver  of  provision  of  by-law. 

6.  A  mutual  benefit  society  waives 
the  provision  of  its  by-laws  with  respect 
to  the  form  of  request  for  change  of 
beneficiary,  by  the  act  of  its  divisional 
secretary,  who  conducts  the  business 
between  certificate  holder  and  home  of- 
fice, requesting  definite  information  in 
writing,  without  notifying  him  that  it 
must  be  in  the  form  of  an  afiSdavit  on 
a  form  furnished  by  the  society. 

—  change  by  all  that  holder  can  do. 

7.  A  change  of  beneficiary  is  effected 
by  the  holder  of  the  certificate  giving 
the  benefit  society  all  the  information 
necessary  to  effect  the  change  and  pay- 
ing the  requisite  fee  as  required  by  the 
society's  divisional  secretary,  although 
the  information  is  not  furnished  by  af- 
fidavit as  required  by  the  by-laws,  and 
the  change  is  not  in  fact  made  before 
his  death,  if  the  society  waives  the  re- 
quirement of  affidavit. 

[See  19  R.  C.  L.  1298,  1299.] 

—  who  may  be  beneficiary. 

8.  A  mutual  benefit  society  cannot 
create  a  fund  for  persons  other  than  the 


j«<  V.  w.  Its.) 
dass  specified  in  the  law  authorizing  its 
organization. 

[See  19  R.  C.  L.  1280.] 

—  rlj^t  of  person  not  designated  in 
statute. 

9.  A  benefit  cannot  be  paid  by  a  mutu- 
al benefit  society  to  a  divorcd  wife  of 
the  certificate  holder,  where  the  statute 
provides  that  payment  of  benefits  shall 
be  confined  to  certain  specified  persons 
not  including  a  divorced  wife,  although 
the  certificate  was  issued  in  her  favor 
while  she  was  the  wife  of  the  certificate 
holder. 

[See  9  R.  C.  L.  601,  502;  19  R.  C.  L. 
1291.] 

—  necessity  of  new  designation  apon 
re-engagement. 

10.  A  wife  designated  as  beneficiary 
in  a  mutual  benefit  certificate,  and  then 
divorced,  cannot  re-establish  her  right 
to  the  benefit  by  re-engaging  to  marry 
the  certificate  holder,  without  a  new 
designation  of  her  as  beneficiary. 

—  recovery  by  administrator. 

11.  The  administrator  of  the  certifi- 
cate holder  cannot  recover  the  proceeds 
of  his  benefit  certificate  upon  the  desig- 
nated beneficiary  becoming  ineligible, 
where  the  certificate  provides  for  pay- 
ment in  the  alternative  to  the  lawful 
heirs  of  the  certificate  holder. 

[See  19  R.  C.  L.  1813, 1814.] 


Appeal  by  interveners  from  a  judgment  of  the  District  Court  for  Polk 
County  (Wilson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  determine 
ownership  of  the  proceeds  of  a  certificate  of  insurance.    Reversed. 


Statement  by  Arthur,  J.: 
The  cause  tried  was  to  determine 
the  ownership  of  the  proceeds  of  a 
certificate  issued  by  the  defendant 
insurance  association.  The  insur- 
ance association  paid  the  money 
into  court  on  interpleading  for  de- 
termination between  plaintiff  and 
interveners  as  to  the  ownership. 
Plaintiff  claimed  the  fund  as  the 
original  beneficiary.  Intervener 
Margaret  Barr  Hopkins  claimed  the 
fund  as  the  new  beneficiary,  alleg- 
ing that  insured  had  made  a  change 
of  beneficiary  from  plaintiff  to  her, 
and  also  she  claimed  the  fund  as 
the  only  heir  at  law  of  the  insured. 
Intervener  W.  T.  Barr,  administra- 
tor of  insured's  estate,  also  claimed 
to  be  entitled  to  the  insurance 
money.  The  facts  appear  in  the 
opinion. 


Messrs.  Lee  &  Garfield,  for  appel- 
lant intervener  Hopkins: 

Where  the  sole  remaining  issues  in  a 
case  are  equitable  issues,  or  where  a 
determination  of  those  issues  will  com- 
pletely dispose  of  the  case,  the  same 
should  be  transferred  to  equity. 

Elk  Point-School  Dist.  v.  Bennett 
Bank,  —  Iowa,  — ,  168  N.  W.  292; 
Olmstead  v.  Taylor,  177  Iowa,  186,  158 
N.  W.  587;  Tinker  v.  Farmers  State 
Bank,  178  Iowa,  972,  160  N.  W.  349; 
Irwin  V.  Deming,  142  Iowa,  299,  120  N. 
W.  645;  Blough  v.  Van  Hoorebeke,  48 
Iowa,  40;  Thomas  Plumbing  Co.  v.  Hip- 
pee,  —  Iowa,  — ,  159  N,  W.  169;  Balch 
V.  Ashton,  64  Iowa,  128,  6  N.  W.  146; 
Harrison  v.  Palo  Alto  County,  104  Iowa, 
888,  78  N.  W.  872;  Ryan  v.  Heenan,  76 
Iowa,  589,  41  N.  W.  367;  Fritzler  v. 
jRobinson,  70  Iowa,  500,  81  N.  W.  61, 
17  Mor.  Min.  Rep.  105;  McCormick  v. 
Lundburg,  74  Iowa,  658,  38  N.  W.  409; 
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Watt  V.  Bobbins,  160  Iowa,  587,  142  N. 
W.  S87. 

A  beneficiary  of  a  certificate  of  fra- 
ternal benefit  insurance  has  no  vested 
interest  in  the  benefit  provided  for  by 
tiie  certificate. 

Wandell  v.  Mystic  Toilers,  130  Iowa, 
€39,  105  N.  W.  448;  Bush  v.  Modern 
Woodmen,  182  Iowa,  515, 162  N.  W.  59; 
Hicks  V.  Northwestern  Mut,  L.  Ins.  Co. 
166  Iowa,  532,  L.R.A.1915A,  872,  147 
N.  W.  883;  Schmidt  v.  Northern  Life 
Asso,  112  Iowa,  41,  51  L.R.A.  141,  84 
Am.  St.  Rep.  323,  83  N.  W.  800; 
Schmidt  v.  Iowa  K.  P.  Ins.  Asso.  82 
Iowa,  304, 11  L.R.A.  205,  47  N.  W.  1032; 
Cooper  v.  Order  of  Railway  Conductors, 
156  Iowa,  481,  137  N.  W.  472;  Town- 
send  V.  Fidelity  &  C.  Co.  163  Iowa,  713, 
L.RJ1.1915A,  109,  144  N.  W.  574. 

Provisions  of  by-laws  as  to  the  meth- 
od of  change  of  beneficiaries  are  for 
the  benefit  of  the  association,  and  it 
may  waive  them.  Neither  the  plain- 
tiff nor  the  administrator  is  entitled  to 
object  to  the  failure  to  comply  with  the 
formalities  required  by  the  by-laws  as 
to  the  manner  of  change  of  beneficiary. 

Wood  v.  Brotherhood  of  American 
Yeoman,  148  Iowa,  400,  126  N.  W.  949; 
Simcoke  v.  Grand  Lodge,  A.  0.  U.  W. 
84  Iowa,  383,  15  L.R.A.  114,  51  N.  W. 
8;  Holden  v.  Modern  Brotherhood,  151 
Iowa,  673,  132  N.  W.  329;  Delaney  v. 
Delaney,  175  111.  187,  51  N.  E.  961; 
Fischer  v.  Malchow,  93  Minn.  396,  101 
N.  W.  602;  29  Cyc.  135;  Lentz  v.  Frit- 
ter, 92  Ohio  St  186,  110  N.  E.  637; 
Wandell  v.  Mystic  Toilers,  130  Iowa, 
639,  105  N.  W.  448. 

By  interpleading  and  paying  the 
money  into  court,  the  association 
waived  strict  compliance  with  the  pro- 
visions of  its  by-laws  as  to  a  change  of 
beneficiary,  and  the  court  is  free  to 
award  the  fund  to  this  intervener. 

Holden  v.  Modem  Brotherhood,  151 
Iowa,  673,  132  N.  W.  829;  Modern 
Brotherhood  v.Matkovitch,  56  Ind.  App. 
8,  104  N.  E.  795 ;  Knights  of  Maccabees 
V.  Sackett,  34  Mont.  357,  115  Am.  St. 
Rep.  532,  86  Pac.  423;  Delaney  v.  De- 
laney, 175  111.  187,  51  N.  E.  961;  Tay- 
lor V.  Hair,  112  Fed.  913;  29  Cyc  136. 

There  are  well-recognized  exceptions 
to  the  rule  that  the  provisions  of  the 
by-laws  are  to  be  observed  in  effecting 
a  change  of  beneficiary. 

Holden  v.  Modern  Brotherhood,  151 
Iowa,  673,  132  N.  W.  329;  Wandell  v. 
Mystic  Toilers,  130  Iowa,  639,  105  N. 
W.  448;  Wood  v.  Brotherhood  of  Am- 
erican Yeoman,  148  Iowa,  400,  126  N. 
W.  949 ;  Hayden  v.  Modem  Brotherhood, 


173  Iowa,  395,  155  N.  W.  880;  Simcoke 
V.  Grand  Lodge,  A.  O.  U.  W.  84  lows, 
388, 15  L.R.A.  114,  61  N.  W.  8;  Schmidt 
V.  Iowa  K.  P.  Ins.  Asso.  82  Iowa,  804, 11 
LJI.A.  205,  47  N.  W.  1032;  Townsend 
V.  Fidelity  &  C.  Co.  168  Iowa,  713, 
L.R.A.1915A,  109,  144  N.  W.  574; 
Adams  v.  Police  &  Firemen's  Ins.  Asso. 
103  Neb.  552,  172  N.  W.  755;  Supreme 
Conclave  R.  A.  v.  Capella,  41  Fed.  1; 
Robinson  v.  Robinson,  121  Ark.  276, 181 
S.  W.  300;  Modern  Brotherhood  v. 
Matkovitch,  56  Ind.  App.  8,  104  N.  E. 
795;  Fischer  v.  Malchow,  93  Minn,  396, 
101  N.  W.  602;  AUgemeiner  Arbiter 
Bund  V.  Adamson,  132  Mich.  86,  92  N. 
W.  786;  Grand  Lodge.  A,  0.  U.  W.  v. 
Child,  70  Mich.  163,  38  N.  W,  1;  Marsh 
V.  Supreme  Council,  A.  L.  H.  149  Mass. 
512,  4  L.R.A.  382,  21  N.  E.  1070;  Grand 
Lodge,  A.  0.  U.  W.  v,  Noll,  90  Mich.  37, 
15  L.R.A.  350,  30  Am.  St  Rep.  419,  51 
N.  W.  268. 

Where  a  certificate  of  fraternal  bene- 
fit insurance  is  made  payable  to  a  per- 
son as  wife,  when  she  ceases  to  be  wife 
she  no  longer  remains  the  beneficiary, 
and  removes  herself  from  the  class  of 
persons  entitled  to  receive  the  proceeds. 

Bush  v.  Modem  Brotherhood,  182 
Iowa,  515,  152  N.  W.  31,  162  N.  W.  59; 
Pahner  v.  Welch,  132  111.  141,  23  N.  E. 
412;  Tyler  v.  Odd  Fellows'  Mut  Relief 
Asso.  145  Mass.  134,  13  N.  E.  360; 
Brotherhood  of  R.  Trainmen  v.  Taylor, 
29  Ohio  C.  C.  171;  GriflSn  v.  Grand 
Lodge,  A.  0.  U.  W.  99  Neb.  589,  157  N. 
W.  113;  Dworak  v.  Supreme  Lodge,  W. 
B.  F.  Asso.  101  Neb.  297,  163  N.  W. 
471,  Ann.  Cas.  1918D,  1153;  Dahlin  v. 
Knights  of  Modem  Maccabees,  151 
Mich.  644,  115  N.  W.  975;  Green  v. 
Green,  147  Ky.  608,  39  L.R.A.(N.S.) 
370,  144  S.  W.  1073,  Ann.  Cas.  1913D, 
683;  Larkin  v.  Knights  of  Columbus, 
188  Mass.  22.  73  N.  E.  850;  Lawson 
v.  United  Benev.  Asso.  —  Tex.  Civ. 
App.  — ,  185  S.  W.  976. 

The  administrator  is  not  entitled  to 
recover,  for  the  reason  that  he  was  not 
named  as  beneficiary  in  the  policy,  and 
is  not  a  proper  par^  to  be  awarded  this 
fund. 

Warner  v.  Modem  Woodmen,  67  Neb. 
283,  61  L.R.A.  603,  108  Am.  St  Rep. 
634,  93  N.  W.  397,  2  Ann.  Cas.  660; 
Devaney  v.  Ancient  Order,  H.  L.  I.  F. 
122  Minn.  221,  142  N.  W.  316;  29  Cyc 
161;  Bomash  v.  Supreme  Sitting,  O.  I. 
H.  42  Minn.  241,  44  N.  W.  12;  Fisher 
v.  Donovan,  57  Neb,  361,  44  L.R.A.  388, 
77  N.  W.  778;  Finn  v,  Walsh,  19  N.  D. 
61,  121  N.  W.*766;  Leavitt  v.  Dunn,  56 
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17.  J.  L.  809,  44  Am.  St.  Rep.  402,  28 
Atl.  590. 

Even  concedins:  plaintiff  had  been  en< 
rsraged  to  be  remarried  to  insured,  that 
would  not  entitle  her  to  recover,  be- 
'Cause  she  was  only  designated  aa  bene- 
ficiary as  the  wife  of  insured.  She 
«eased  to  be  his  wife  and  was  never 
again  designated  aa  beneficiary. 

Green  v.  Green,  147  Ky.  608,  89 
L.R.A.(N.S.)  870,  144  S.  W.  1078,  Ann. 
€as.  1918D,  683. 

Mr.  Bert  B.  Welty  for  appellant,  in- 
tervener-administrator. 

Mr.  W.  H.  McHenry,  for  appellee: 

This  cause  was  not  transferable  to 
-equity,  but  the  one  equitable  issue  pre- 
sented was  triable  in  equity  and  was 
CO  tried. 

Tinker  v.  Farmers  State  Bank,  178 
Iowa,  972,  160  N.  W.  849. 

A  beneficiary  designated  in  a  life  in- 
surance certificate  valid  in  its  incep- 
tion remains  valid  although  the  insur- 
able interest  may  have  terminated. 
This  rule  controls  in  the  case  of  a  di- 
vorced wife,  and  she  is  entitled  to  the 
proceeds  of  the  certificate  unless  there 
oas  been  an  actual  change  of  beneficiary. 

White  V.  Brotherhood  of  American 
Yeoman,  124  Iowa,  293,  66  L.R.A.  164, 
104  Am.  St.  Rep.  323,  99  N.  W.  164; 
Schmidt  v.  Hauer,  139  Iowa,  531,  111 
N.  W.  966;  Brown  v.  Grand  Lodge,  A. 
O.  U.  W.  208  Pa.  101,  57  Atl.  176; 
Overhiser  v.  Overhiser,  14  Colo.  App.  1, 
59  Pac  75;  Courtois  v.  Grand  Lodge, 
A.  0.  U.  W.  185  CaL  652,  87  Am.  St. 
Rep.  137,  67  Pac.  970;  Hayden  v.  Mod- 
ern Brotherhood,  A.  178  Iowa,  895,  155 
N.  W.  880. 

The  terms  of  the  contract  must  be 
fully  complied  with,  and  the  insured 
must  have  done  all  of  the  things  nec- 
essary to  be  performed  by  him;  until 
this  is  done,  the  beneficiary  in  the  old 
certificate  continues  ^ititled  to  the  pro- 
ceeds of  the  policy. 

Shuman  v.  Ancient  Order  U.  W.  110 
Iowa,  642,  82  N.  W.  831;  Wandell  v. 
Mystic  Toilers,  180  Iowa,  639,  105  N. 
W.  448;  Modern  Woodmen  v.  Little,  114 
Iowa,  109,  86  N.  W.  216;  Berg  v.  Dam- 
koehler,  112  Wis.  587,  88  N.  W.  606; 
Abbott  V.  Supreme  Colony  U.  0.  P.  F. 
190  Mass.  67,  76  N.  E.  234;  Hayden  v. 
Modern  Brotherhood,  178  Iowa,  395, 
155  N.  W.  830. 

Upon  the  death  of  Barr,  the  benefi- 
ciary acquired  a  vested  right,  which 
could  not  be  changed  by  any  subsequent 
act  of  anybody. 

Wandell  v.  Mystic  Toilers,  180  Iowa, 


las  N.  w.  6tS.) 
639, 105  N.  W.  448;  Shuman  v.  Ancient 
Order  U.  W.  110  Iowa,  642,  82  N.  W. 
881. 

Arthur,  J.,  delivered  the  ojnnion. 
of  the  court: 

There  is  practically  no  dispute 
concerning  the  facts  involved  in  this 
case. 

Defendant,  Locomotive  Engi- 
neers' Mutual  Life  &  Accident  In- 
surance Association,  was  a  corpora- 
tion, organized  and  existing  under 
the  laws  of  Ohio,  engaged  in  busi- 
ness as  a  mutual  benefit  insurance 
company.  On  June  20,  1904,  the 
defendant  association  issued  a  cer- 
tificate of  membership  to  J.  F.  Barr 
in  the  amount  of  $1,500.  The  policy 
provided:  "All  payments  or  bene- 
fits that  may  accrue  or  become  due 
by  virtue  of  this  policy  shall  be  pay- 
able to  Margaret  Barr,  sister,  or  his 
lawful  heirs." 

On  May  24,  1905,  insured  in  the 
meantime  having  married  plaintiff 
in  this  case,  applied  for  a  change  of 
beneficiary,  and  a  new  certificate 
was  issued  to  him,  which  provided 
that  the  payments  were  to  be  pay- 
able to  "Leota  W.  Barr,  wife,  or  the 
insured's  lawful  heirs." 

On  April  30,  1908,  the  plaintiff 
and  insured  were  granted  a  decree 
of  divorce  by  the  district  court  of 
Polk  county,  Iowa. 

On  November  9,  1916,  J.  F.  Barr 
died  intestate,  never  having  remar- 
ried, without  issue,  and  leaving  no 
parents  surviving  him. 

On  the  trial  plaintiff  introduced 
evidence  tending  to  show  that  Barr 
and  she  had  become  reconciled  and 
were  engaged  to  be  remarried  at  the 
time  of  Barr's  death. 

Defendant  association  interplead- 
ed, admitting  its  liability  on  the 
policy  sued  on ;  that  it  did  not  know 
to  which  of  claimants  the  proceeds 
of  the  policy  should  be  paid ;  that  it 
had  no  claim  on  the  proceeds  of  the 
certificate;  and  that  it  had  paid  the 
money  to  the  clerk  of  the  district 
court  to  be  awarded  as  the  court, 
under  the  facts,  should  direct. 

Fifteen  days  before  the  death  of 
J.  F.  Barr,  on  October  25,  1916,  and 
after  Barr  had  undergone  the  first 
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of  two  critical  surgical  operations, 
he  wrote  the  insurance  secretary  of 
the  division  to  which  he  belonged, 
requesting  that  the  beneficiary  in 
his  insurance  policy  be  changed 
from  his  former  wife,  Leota  W. 
Thomas,  to  his  sister,  Mrs.  P.  F. 
Hopkins,  and  that  his  former  wife 
had  the  policy  in  her  possession,  and 
asking  if  he  had  to  send  in  the 
policT^,  and  inclosing  $1  as  fee  for 
making  the  change. 

On  October  29,  1916,  the  sec- 
retary of  the  insurance  company, 
answering  Barr's  letter  of  October 
25th,  wrote  Barr,  acknowledging  re- 
ceipt of  his  letter  and  inclosure  of 
$1,  and  telling  Barr  tiiat  it  was 
necessary  for  him  to  return  the  old 
policy ;  that,  if  he  could  not  get  the 
old  policy  it  was  necessary  for  him 
to  make  a  request  to  him  (Canney, 
secretary) ,  explaining  the  reason  he 
could  not  produce  the  old  policy,  so 
that  he  could  send  his  letter  of  ex- 
planation with  his  request  for  the 
change  desired. 

On  October  31, 1916,  ten  days  be- 
fore he  died,  in  reply  to  the  sec- 
retary's letter  of  October  29th,  Barr 
wrote  the  secretary  that  his  former 
wife  had  the  old  policy,  and  that  he 
could  not  get  it;  that  he  was  di- 
vorced from  his  former  wife;  and 
that  he  wanted  the  policy  made  out 
to  his  sister,  Mrs.  Margaret  Barr 
Hopkins. 

Testimony  was  introduced  show- 
ing that  it  required  about  four  and 
one  half  hours  for  a  letter  to  go 
from  Des  Moines  to  Ottumwa, 
where  the  secretary  had  his  office, 
and  that  it  required  about  thirty-six 
hours  for  a  letter  to  go  from  Des 
Moines  to  Cleveland,  Ohio,  the  home 
office,  and  would  take  a  little  less 
than  thirty-six  hours  for  a  letter  to 
go  from  Ottumwa  to  Cleveland, 
Ohio. 

Section  24  of  the  constitution  and 
by-laws  of  the  defendant  provides 
as  follows:  "Any  member  wishing 
to  change  his  beneficiary  in  his  pol- 
icy or  policies  can  do  so  by  return- 
ing, through  the  insurance  secretary 
of  the  division  to  which  he  belongs, 
the  policy  or  policies  in  his  posses- 


sion, with  a  written  request  over  his 
own  signature,  giving  full  name  and 
relationship  of  present  beneficiary 
or  beneficiaries,  and  those  of  the 
new  beneficiary  or  beneficiaries  who 
must  be  in  one  of  the  classes  desig- 
nated in  §  1.  Being  unable  to  re- 
turn old  policy  or  policies,  dupli- 
cates will  be  granted  by  members 
making  affidavit  of  the  facts  on  a 
form  supplied  by  the  home  office, 
executed  before  an  officer  authorized 
by  law  to  administer  oaths,  and 
waiving  all  benefits  or  rights  to 
himself  and  his  beneficiaries  named 
in  former  policy  or  policies  held  by 
him,  such  change  to  be  effective 
from  the  date  borne  by  the  request, 
providing  the  new  bMieficiaries  are 
in  one  of  the  classes  designated  in 
§  1,  for  which  a  fee  of  25  cents  wiU 
be  charged  for  eadi  policy  changed.'^ 

The  information  regarding  loss 
of  the  policy  was  not  furnished  on 
the  form  provided  by  the  home  of- 
fice. No  blank  form,  as  required  by 
the  by-laws  of  the  defendant,  on 
which  to  write  the  information  as 
to  the  loss  of  the  old  policy,  was  ever 
furnished  Mr.  Barr,  but  informa- 
tion as  to  the  loss  of  the  policy  was 
furnished  in  the  letter  written  by 
Barr  to  the  secretary  of  date  of  Oc- 
tober 31, 1916. 

Section  1  of  the  by-laws  of  de- 
fendant order  contained  the  follow- 
ing regarding  the  payment  of  bene- 
fits :  "The  object  of  this  association 
is  to  pay  to  the  'family,  heirs,  rela- 
tives by  blood,  marriage  or  legal 
adoption,  affianced  wife,  or  to  a  per- 
son or  persons  dependent  upon  the 
members'  of  said  association,  stip- 
ulated amounts  of  $1,500,  $3,000,. 
and  $4,500." 

At  the  time  of  the  adoption  of  the 
constitution  and  by-laws  of  the  de- 
fendant the  above  contained  within 
the  double  quotations  was  an  exact 
copy  of  the  laws  of  the  state  of  Ohio. 
This  is  shown  by  a  portion  of  the 
by-laws  which  reads  as  follows: 
"Benefits  mjist  be  limited  to  the 
classes  named  in  §  1  of  the  by-laws, 
which  is  a  verbatim  copy  of  the  laws- 
of  Ohio  imder  which  we  are  incor- 
porated." 
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In  Iftll  the  laws  of  Ohio  were 
changed  so  as  to  read  as  follows: 
"TTie  payment  of  death  benefits  shall 
be  con&aed  to  the  wife,  husband, 
relative  by  blood  to  the  fourth  de- 
gree, father-in-law,  mother-in-law, 
daughter-in-law,  stepfather,  step- 
mother, stepchildren,  children  by 
legal  adoption,  or  to  a  person  or  per- 
sons dependent  upon  the  members." 

This  change  in  the  law  of  Ohio 
removed  an  affianced  wife  from  the 
class  of  persons  permitted  to  receive 
payment  of  death  benefits. 

Defendant  association  on  an  inter- 
pleading was  ordered  to  and  did 
pay  into  court  the  proceeds  of  the 
policy,  with  interest  thereon,  and  on 
its  motion  was  discharged  from  lia- 
bility. 

The  Ohio  court,  in  the  case  of 
Brotherhood  of  R.  Trainmen  v.  Tay- 
lor, reported  in  29  Ohio  C.  C.  173, 
holds:  "The  effect  of  divorce  seems 
to  be  to  terminate  the  relation  of 
*wife'  under  a  mutual  benefit  cer- 
tificate, so  that,  if  a  wife  is  desig- 
nated and  she  obtains  a  divorce,  she 
loses  her  right  to  claim  any  part  of 
the  fund,"  and,  "having  secured  a 
divorce  subsequent  to  the  issuance 
of  the  certificate,  that  fact  precluded 
her  from  recovering  benefits  as  wife 
or  beneficiary." 

This  is  from  the  syllabus. 

It  further  appears  in  evidence 
that  the  insured  did  not  have  the 
certificate  in  suit  in  his  possession; 
that  plaintiff,  whom  Barr  charged 
with  having  in  her  possession  the 
certificate,  testified  upon  the  trial 
that  she  did  not  have  the  policy,  or 
that  she  did  not  know  where  the  pol- 
icy was,  and  did  not  know  what  be- 
came of  it. 

Plaintiff  bases  her  rigrt  to  the 
avails  of  the  insurance  policy 
which  had  been  paid  into  court  upon 
conclusions  asserted:  That  J.  F. 
Barr,  insured,  made  no  valid  change 
of  beneficiary  from  the  plaintiff  to 
Margaret  Barr  Hopkins,  intervener; 
that  there  never  was  a  change  of 
beneficiary;  that  there  was  no 
waiver  by  defendant  company ;  that 
upon  the  death  of  J.  F.  Barr  she  be- 
came vested  in  her  right  to  the 


fund ;  that  Barr  never  did  the  things 
which  the  contract  required  him  to 
do  in  order  to  make  change  of  ben- 
eficiary from  his  former  wife  to  his 
sister;  that  plaintiff  being  eligible 
at  the  time  the  certificate  was  is- 
sued, to  be  a  beneficiary  under  the 
certificate,  she  remains  the  bene- 
ficiary until  the  certificate  has  been 
changed  in  the  manner  provided  in 
the  by-laws  of  the  order;  that  the 
rights  of  the  parties  are  governed 
by  the  laws  of  the  state  of  Iowa; 
that  by  reason  of  a  re-engagement 
of  marriage  she  became  eligible  to 
be  a  beneficiary;  that  a  change  of 
the  policy  specifically  making  her 
the  beneficiary  was  not  necessary, 
for  the  reason  that  she  was  the  iden- 
tical person  named  in  the  i>olicy, 
which  had  never  been  changed  with 
respect  to  beneficiary. 

Intervener  Margaret  Barr  Hop- 
kins's claims  to  the  avails  of  the 
policy  of  insurance  are,  and  she  as- 
serts conclusions  under  the  facts,  as 
follows:  That  by  reason  of  the  di- 
vorce the  plaintiff  ceased  to  be  the 
beneficiary  under  the  policy;  that 
after  the  divorce  was  granted  plain- 
tiff and  insured  never  became  en- 
gaged to  remarry;  that,  if  there  was 
a  re-engagement,  plaintiff  would  not 
be  eligible  as  affianced  wife  to  be- 
come beneficiary,  because  the  laws 
of  the  state  of  Ohio  after  the  year 
1911  did  not  include  an  affianced 
wife  as  eligible  to  become  a  bene- 
ficiary, and  that  the  laws  of  the 
state  of  Ohio  governed  in  that  mat- 
ter; that  J.  F.  Barr  made  an  ef- 
fective change  of  beneficiary  in  his 
policy  from  Leota  W.  Thomas,  wife, 
to  Margaret  Barr  Hopkins,  sister; 
that,  in  attempting  to  make  such 
change  of  beneficiary,  insured  failed 
to  strictly  and  technically  comply 
with  the  regulations  of  the  order 
providing  for  change  of  beneficiary, 
in  that  he  failed  to  account  for  his 
inabihty  to  return  the  old  policy  in 
an  affidavit  made  out  on  the  form 
furnished  from  the  home  office,  but 
that  he  did  everything  in  his  power, 
under  the  circumstances,  to  comply 
with  the  rule,  and  did,  in  law  and 
equity,  effect  such  change,  and  effect 
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in  equity  a  transfer  of  the  proceeds 
of  the  policy  to  his  sister,  Margaret 
Barr  Hopkins. 

Tatervener  Margaret  Barr  Hop- 
kins further  avers  that  plaintiff,  at 
the  time  she  and  insured  were  di- 
vorced, ceased  to  be  beneficiary  un- 
der the  policy,  and  never  afterwards 
became  beneficiary;  and  that,  even 
if  the  insured  did  not  make  her 
(Margaret  Barr  Hopkins)  bene- 
ficiary, by  his  attempt  so  to  do  she 
is  the  only  heir  at  law  of  the  in- 
sured, and  for  that  reason  is  entitled 
to  the  fund  in  court  arising  from 
the  policy. 

Intervener  W.  T.  Barr  adminis- 
trator, asserts  claims  to  the  fund  in 
controversy  on  the  grounds  that 
plaintiff  ceased  to  be  a  beneficiary 
upon  the  granting  of  the  divorce, 
and  never  afterwards  became  bene- 
ficiary by  reaspn  of  being  the  af- 
fianced wife,  if  she  did  become  en- 
gaged to  remarry  the  insured,  which 
he  denies ;  and  that  intervener  Mar- 
garet Barr  Hopkins  never  became  a 
beneficiary,  because  the  attempt  of 
J.  F.  Barr  to  make  her  his  bene- 
ficiary was  not  effectual;  and  that 
he,  as  administrator  of  the  estate  of 
J.  F.  Barr,  is  entitled  to  the  pro- 
ceeds of  the  policy. 

Such  are  the  issues  made  under 
the  facts  and  conclusions  asserted 
by  the  three  parties  claiming  the 
fund.  We  may  properly  first  take 
up  the  matter  of  procedure. 

II.  Intervener  Margaret  Barr 
Hopkins,  and  also  intervener  W.  T. 
Barr,  administrator,  assign  as  er- 
ror the  overruling  of  intervener 
Margaret  Barr  Hopkins's  motion  to 
transfer  to  equity. 

After  the  issues  were  made  up 
between  plaintiff  and  the  inter- 
veners, and  the  defendant  associa- 
tion, under  their  interpleading,  had 
paid  into  court  proceeds  of  the  pol- 
icy involved,  with  interest  thereon, 
and  had  been  discharged  from  fur- 
ther liability,  intervener  Margaret 
Barr  Hopkins  moved  to  transfer  the 
case  to  equity,  and  the  court  made 
the  finding  and  order:  "Parties 
having  agreed  to  try  this  case  to  the 
court,  for  that  reason  motion  is 
overruled;  all  parties  except." 


The  view  of  the  court  as  to  which 
forum,  law  or  equity,  the  case 
should  be  heard  in,  seems  a  little 
peculiar.  A  jury  trial  had  been 
waived  by  all  parties.  The  defend- 
ant insurance  association  had  paid 
the  avails  of  the  policy  into  court  on 
interpleader,  and  had  been  relieved 
of  further  liability. 

Intervener  Margaret  Barr  Hop- 
kins had  tendered  an  equitable  issue 
by  alleging  facts  which  she  claimed 
supported  an  equitable  assignment 
to  her  of  the  policy,  and  praying: 
that  the  court  award  to  her  the  pro- 
ceeds of  the  policy  on  the  ground 
that  in  equity  she  was  the  owner  of 
the  policy.  The  pleading  of  Mar- 
garet Barr  Hopkins  unquestionably- 
tendered  an  equitable  issue  between 
her  and  the  plaintiff.  Plaintiff's 
counsel  recognized  that,  for  he  says 
in  his  brief:  "There  was  no  equi- 
table issue  in  this  cause,  except  the 
allegation  of  Margaret  Barr  Hop- 
kins that  there  was  an  equitable 
transfer  of  beneficiary's  right  from 
Leota  W.  Thomas  to  Margaret  Barr 
Hopkins." 

Plaintiff's  evidence  was  all  re- 
ceived by  the  court  upon  this  ques- 
tion. The  court  seems  to  have 
recognized  that  there  was  an  equi- 
table issue  tendered  by  intervener, 
and  that  such  issue  must  be  heard 
in  equity,  for  he  says  in  his  ruling: 
"Parties  having  agreed  to  try  this 
case  to  the  court,  for  that  reason 
motion  is  overruled ;  and  all  parties 
except." 

It  seems  to  have  been  the  thought 
of  the  court  that,  if  the  case  was 
tried  to  the  court  without  a  jury, 
it  would  be  the  same  kind  of  trial 
as  would  take  place  if  the  case  were 
transferred  to  equity.  The  court 
did,  in  fact,  try  the  case  in  exactly 
the  same  manner  that  he  would  have 
tried  it  if  he  had  entered  an  order 
transferring  the  case  to  equity,  and 
had  tried  it  in  equity.  It  appears 
from  the  record  and  also  from  the 
statement  of  counsel  for  plaintiff 
and  counsel  for  interveners  that  no 
rulings  were  made  by  the  court  on 
evidence,  and  that  all  the  evidence 
offered  was  received.    In  that  sit- 
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uation  of  pleading  and  trial,  this 
court  may,  we  think, 
entertain  the  case 

**«rd  a.  e«idt7  „    qj^q   triable    de 

novo  in  this  court. 
It  is  manifest  that  intervener  Mar- 
garet Barr  Hopkins  was  entitled  to 
have  the  issue  which  she  tendered 
heard  in  equity,  and  that  such  issue 
should  be  first  tried  out.  If  this 
court  cannot  hear  and  try  the  case 
de  novo  on  the  record  submitted,  we 
must  reverse  the  case  and  remand  it 
with  direction,  anyway,  that  the  is- 
sue tendered  by  intervener  be  tried 
in  equity.  However,  we  have  con- 
cluded not  to  reverse  the  case  on  the 
ground  that  intervener  was  denied 
the  transfer  of  the  case  to  equity, 
and  to  try  the  case  de  novo  upon  the 
record  presented. 

Code,  §  8435,  provides:  "Where 
the  action  has  been  properly  com- 
menced by  ordinary  proceedings, 
either  par^  shall  have  the  right,  by 
motion,  to  have  any  issue  heretofore 
exclusively  cognizable  in  equity  tried 
in  the  manner  hereinafter  pre- 
scribed in  cases  of  equitable  pro- 
ceedings ;  and  if  all  the  issues  were 
such,  tiiough  none  were  exclusively 
so,  the  defendant  shaU  be  entitled  to 
have  them  all  tried  as  in  cases  of 
equitable  proceedings." 

That  the  pleading  of  intervener 
tendered  an  equitable  issue,  and  that 
she  was  entitled  to 
S^"tir«-i..-,e  have  the  case  trans- 
of  bvncftciarr  fcrrcd  to  oquity, 
eertifloate.  there    Can    be    no 

doubt.  Elk  Point  I. 
C.  School  Dist.  V.  Bennett  Bank,  — 
Idwa,  — ,  168  N.  W.  292;  Olmstead 
V.  Taylor,  177  Iowa,  186,  158  N.  W. 
587.  In  Olmstead  v.  Taylor,  supra, 
the  court  said :  "But  if,  as  a  matter 
of  law  and  principle,  the  equitable 
issue  disposed  of  the  full  controver- 
sy, there  is  nothing  left  for  trial  at 
law,  and  that  would  be  true  in  this 
case.  If  the  defendants  succeeded 
in  establishing  the  allegations  of 
their  cross  petition,  there  was  no 
case  left  for  the  plaintiff  to  dispose 
of  on  the  law  side  of  the  calendar." 

We  may  try  ftaa  case  de  novo, 
because  there  is  an  equitable  issue. 


18S  s.  w.  eta.) 
All  the  evidence  offered  was  ad- 
mitted, and  is  now  before  us.  The 
cause  was  tried  below  like  an  equity 
cause,  that  is,  to  the  court  without 
a  jury,  and  all  the  evidence  was  ad- 
mitted and  no  rulings  made.  Irwin 
V.  Deming,  142  Iowa,  299, 120  N.  W. 
645;  McCormick  v.  Lundburg,  74 
Iowa,  560,  38  N.  W.  409;  Watt  v. 
Bobbins,  160  Iowa,  595,  142  N.  W. 
887. 

Interveners  have  assigned  errors 
as  in  a  law  case  on  appeal,  and  ar- 
gued same  under  brief  points,  and 
plaintiff  has  responded  to  same. 
However,  having  decided  to  try  the 
case  de  novo,  we  will  examine  tiie 
whole  record,  so  far  as  required  for 
decision  of  the  case. 

III.  The  first  question  that  logic- 
ally presents  itself  is  whether  or  not 
there  was  a  valid  change  of  bene- 
ficiary, because,  if  the  insured,  J.  F. 
Barr,  by  what  he  did,  effected  a 
change  in  beneficiaries, — ^that  is,  if 
if  by  what  he  did  he  made  his  sister, 
Margaret  Barr  Hopkins,  his  bene- 
ficiary,— ^then  that  disposes  of  the 
case.  Perhaps  we  should  first  in- 
quire whether  the  plaintiff,  who  was 
named  in  the  certificate,  had  a 
vested  interest  in  the  benefit  pro- 
vided for  by  the  certificate  that 
could  not  be  disturbed.  Unques- 
tionably she  had  no 
vested  interest  that  mut^r^^tt 
would  be  effective  ~:liS=?*?r— .♦ 
agamst  an  actual 
change  of  beneficiary.  We  take  it 
that  the  rule  is  that  as  long  as  Barr 
lived  he  had  the  right,  so  far  as 
plaintiff  was  concerned,  of  changing 
his  beneficiary  at  will.  That,  as  we 
understand  it,  is  the  rule  as  to 
change  of  beneficiary  in  a  certificate 
of  fraternal  insurance ;  that  the  ben- 
eficiary has  no  vested  interest  in  the 
benefit  provided  for  by  the  certifi- 
cate. Townsend  v.  Fidelity  &  C.  Co. 
163  Iowa,  718,  L.R.A.1915A,  109, 
144  N.  W.  574. 

There  is  no  dispute  in  the  facts 
relating  to  the  attempted  change  of 
beneficiaries.  Barr  attempted  to 
make  his  sister,  Margaret  Ban- 
Hopkins,  his  beneficiary  in  place  of 
his  former  wife,  the  plaintiff. 
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Now,  what  did  he  do,  and  what 
did  he  fail  to  do,  and  what  is  the 
effect,  are  the  pertinent  inquiries. 
There  being  no  dispute  in  the  facts, 
it  resolves  itself  into  a  question  of 
law  under  the  undisputed  facts. 

On  October  25,  1916,  the  insured, 
J.  F.  Ban*,  wrote  to  M.  J.  Canney, 
local  secretary  of  the  association, 
as  follows :  "I  write  you  a  few  lines 
to  let  you  know  that  I  want  to  have 
my  insurance  policy  chansred  from 
my  wife  to  my  sister,  Mrs.  P.  F. 
Hopkins.  Now  my  wife  has  the  pol- 
icy in  her  possession,  but  she  says 
she  hasn't.  Does  it  make  any  differ- 
ence or  do  you  have  to  send  the  old 
one  in  ?  Well,  write.  I  had  an  oper- 
ation the  other  day  and  it  came  out 
all  right,  but  will  have  to  have  an- 
other on  the  other  side  of  my  head 
soon  as  that  one  heals  up.  Now  will 
send  you  $1  in  this  letter.  If  that 
isn't  enough,  let  me  know  and  will 
make  it  right." 

Answering  Barr's  letter  of  Octo- 
ber 25,  1916,  Canney  wrote  on  Oc- 
tober 29,  1916: 

"I  have  your  letter  with  $1  in- 
closed, requesting  a  new  insurance 
policy.  It  will  be  necessary  to  re- 
turn old  policy.  If  you  cannot  get 
it  will  have  to  make  a  request  to  me, 
giving  a  full  explanation  about  your 
old  policy  and  the  reason  it  cannot 
be  obtained,  so  I  can  send  it  with 
my  request  for  the  change  desired, 
also  the  name  in  full  of  the  person 
you  want  your  new  policy  payable 
to. 

"The  grand  ofBce  will  refuse  to 
make  the  change  unless  this  infor- 
mation is  furnished,  as  the  insur- 
ance laws  of  tiie  state  must  be  fully 
complied  with.  I  am  glad  to  hear 
you  are  feeling  so  well  after  your 
first  operation.  I  trust  you  will 
soon  be  able  to  leave  the  hospital." 

Replying  to  Cannesr's  letter  of 
October  29,  1916,  Barr  wrote  on 
October  81,  1916:  "In  regard  to 
that  policy  I  do  not  know  whether 
she  has  it  or  not,  but  when  we  sepa- 
rated looked  for  it  where  I  kept  it 
and  could  not  find  it,  but  found  all 
other  papers  which  I  kept  with  it, 
and  I  asked  her  what  she  done  with 


it,  and  she  said  she  didn't  know  any- 
think  about  it  or  didn't  see  it,  but  I 
think  she  has  it  and  won't  own  up  to 
it,  because  it  could  not  have  got  lost, 
80  I  don't  know  I  can  get  it  or  what 
to  do  about  it.  But  I  do  not  want 
her  to  have  it,  as  we  are  divorced 
and  she  is  nothing  to  me.  Now  the 
person  I  want  it  made  out  to  is  my 
sister,  Mrs.  Margaret  Barr  Hop- 
kins." 

Section  24  of  the  constitution  and 
by-laws  is  as  follows:  "Any  mem- 
ber wishing  to  change  his  benefi- 
ciary in  his  policy  or  policies  can 
do  so  by  returning,  through  the  in- 
surance secretary  of  the  division  to 
which  he  belongs,  the  policy  or  polir 
cies  in- his  possession,  with  a  written 
request  over  his  own  signature,  giv- 
ing full  name  and  relationship  of 
present  beneficiary  or  beneficiaries, 
and  those  of  the  new  beneficiary  or 
beneficiaries,  who  must  be  in  one  of 
the  classes  designated  in  §  1.  Being 
unable  to  return  old  policy  or  poli- 
cies, duplicates  will  be  granted  by 
members  making  affidavit  of  the 
facts  on  a  form  supplied  by  the 
home  office,  executed  before  an  of- 
ficer authorized  by  law  to  adminis- 
ter oatiis,  and  waiving  all  benefits 
or  rights  to  himself  and  his  benefi- 
ciaries named  in  former  policy  or 
policies  held  by  him,  such  change 
to  be  effective  from  the  date  borne 
by  the  request,  providing  the  new 
beneficiaries  are  in  one  of  the 
classes  designated  in  §  1,  for  which 
a  fee  of  25  cents  will  be  charged  for 
each  policy  changed." 

It  will  be  observed  that  §  24  re- 
quires, in  order  to  change  benefi- 
ciary in  the  policy,  and  "being  un- 
able to  return  the  old  policy,  .  .  . 
duplicates  will  be  granted  by  mem- 
bers making  an  affidavit  of  the  fact 
on  a  form  supplied  by  the  home 
office,  executed  before  an  officer  au- 
thorized by  law  to  administer  oaths, 
and  waiving  all  benefits  or  rights  to 
himself  and  his  beneficiaries  named 
in  the  former  policy  held  by  him, 
such  change  to  be  effective  from  the 
date  borne  by  the  request"  All  the 
information  required  in  §  24  of  tihe 
by-laws  was  fumidied  the  inaur- 
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ance  secretary  in  Barr's  letter  of 
October  25th.  In  that  letter  he 
stated  his  desire  to  have  the  benefi- 
ciary changed  from  his  former  wife 
to  his  sister,  Margaret  Barr  Hop- 
kins. He  further  stated  that  hia 
former  wife  (plaintiff)  had  the  pol- 
icy in  her  possession,  but  that  she 
denied  having  it.  He  also  sent  in 
the  fee  required,  and  more.  Can- 
ney,  secretary,  on  October  29th  ac- 
knowledged receipt  of  the  fee,  and 
advised  Barr  that  it  would  be  neces- 
sary for  him  to  return  the  old  policy, 
saying;  "If  you  cannot  get  it  you 
will  have  to  make  a  request  to  me 
giving  a  full  explanation  about  the 
old  policy  and  the  reason  it  cannot 
be  obtained,  so  I  can  send  it  with  my 
request  for  the  change  desired,  also 
the  name  in  full  of  the  person  you 
want  your  new  policy  payable  to." 
It  will  be  observed  that  no  refer- 
ence is  made  in  the  secretary's  let- 
ter of  any  requirement  of  an  affi- 
davit. All  the  secretary  asked  for 
was  that  Barr  should  make  a  re- 
quest giving  an  explanation  about 
the  old  policy,  the  reason  it  could 
not  be  obtained,  and  the  full  name 
of  the  person  he  desired  to  receive 
the  money.  Barr  had  given  to  the 
secretary,  in  his  letter  of  October 
25th,  the  name  of  his  sister,  whom 
he  desired  to  have  made  beneficiary, 
as  "Mrs.  P.  F.  Hopkins,"  and  in  his 
letter  of  October  31st  he  gave  to  the 
secretary  the  full  name  "Mrs.  Mar- 
garet Barr  Hopkins."  Barr  did  not 
have  the  policy  in  his  possession. 
Barr  was  in  the  hospital  recovering 
from  a  critical  operation,  and  ex- 
pecting that  it  would  be  necessary 
for  him  to  submit  to  another  opera- 
tion, which  he  did.  Barr  did  not 
liave  a  copy  of  the  constitution 
and  by-laws.  He  took  defendant, 
■ttirough  its  secretary,  M.  J.  Canney, 
at  its  word,  and  in  his  letter  of 
October  31st,  his  last  letter,  he  gave 
the  secretary  all  the  information  re- 
quired of  him  by  the  secretary's  let- 
ter of  October  29th.  Barr  furnished 
the  information,  the  facts,  that  the 
secretary  asked  him  to  furnish.  He 
did  not  furnish  the  information  in 
the  form  of  an  affidavit  as  required 
15  A.L.R.— 79. 


us  N.  w.  ets.) 
by  the  by-laws.  The  only  respect 
in  which  the  by-laws  of  the  defend- 
ant association  were  not  complied 
with  was  that  the  information  was 
not  given  in  the  form  of  an  affidavit ; 
the  facts  concerning  the  loss  of  the 
old  policy  were  not  supplied  in  the 
form  of  an  affidavit  supplied  by  the 
home  office.  The  wishes  of  Barr 
are  clearly  and  unequivocally  ex- 
pressed in  his  letters  as  to  the 
change  of  beneficiary.  The  question 
remains:  Does  his  failure  to  ex- 
plain the  loss  of  the  old  policy,  his 
inability  to  return  the  old  policy  in 
an  affidavit  as  required  by  the  by- 
laws, defeat  his  effort  to  change  his 
beneficiary  from  Leota  W.  Thomas 
to  Margaret  Barr  Hopkins? 

Provisions  of  by-laws  as  to  the 
method  of  change 
of  beneficiary  are  Zy'nT"  »i  t* 
for  the  benefit  of  Vlt'S',^' 
the  association,  and 
it  may  waive  them.  Barr  had  fur- 
nished to  the  association,  through 
its  secretary,  all  the  information  re- 
quired by  the  by-laws  as  to  the  cer- 
tificate. He  had  stated  in  his  letter 
of  October  25th  that  he  could  not 
find  the  certificate,  and  jthat  he 
thought  it  was  in  the  possession  of 
his  former  wife.  Barr  also  stated 
in  that  letter  whom  he  wanted  as 
his  beneficiary.  In  that  letter  Barr 
stated  that  he  wanted  his  sister, 
Margaret  Barr  Hopkins,  to  be  his 
beneficiary  instead  of  his  former 
wife,  Leota  W.  Thomas.  It  was  not 
required  by  the  by-laws  that  the 
name  of  the  changed  beneficiary,  the 
name  of  the  person  whom  he  wished 
to  be  his  beneficiary,  instead  of  the 
beneficiary  named  in  the  present 
certificate,  should  be  communicated 
to  the  association  by  way  of  an  affi- 
davit. It  is  only  the  fact  that  the 
old  certificate  had  been  lost  that  the 
by-laws  required  to  be  communi- 
cated to  the  company  by  way  of  an 
affidavit.  Having  thie  facts  stated 
as  to  loss  of  certificate  is  a  precau- 
tionary measure  rule  for  the  pro- 
tection of  the  association  against 
having  more  than  one  certificate  out 
at  once  for  the  same  insurance.  No 
person  or  persons,  no  one  other  than 
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the  association,  is  interested  or  ben- 
efited or  can  be  in  any  way  affected 
by  the  manner  in  which  the  loss  of 
a  certificate  shall  be  communicated 
to  the  association,  as  to  whether  it 
shall  be  in  a  letter,  or  through  an 
affidavit  made  on  a  form  furnished 
by  the  home  office.  The  secretary, 
in  his  letter  to  Barr  telling  Barr 
how  to  account  for  the  old  policy, 
the  reason  it  could  not  be  obtained 
for  returning  to  the  association, 
said  nothing  about  an  affidavit, — 
said  nothing  about  an  affidavit  on  a 
form  furnished  by  the  home  office, 
or  on  any  other  form.  He  simply 
wrote  Barr:  "If  you  cannot  get  it, 
will  have  to  make  a  request  to  me, 
giving  full  explanation  about  your 
old  policy  and  the  reason  it  cannot 
be  obtained." 

After  receiving  this  letter  from 
the  secretary,  telling  him  just  what 
to  do,  just  what  facts  to  furnish,  the 
two  things  necessary,  namely,  that 
the  old  policy  was  lost  and  could  not 
be  returned,  and  the  name  of  the 
beneficiary  that  he  wanted  substi- 
tuted for  Leota  W.  Thomas,  his 
former  wife,  Barr  furnished  the 
facts  required.  As  before  stated, 
the  by-law  does  not  require  that  the 
communication  lo  the  association  of 
the  name  of  the  new  beneficiary 
should  be  in  the  form  of  an  affida- 
vit; but  only  the  one  thing  is  re- 
quired by  the  by-law  to  be  in  the 
form  of  an  affidavit;  namely,  that 
the  old  policy  cannot  be  produced 
and  the  reason  why.  Now  what 
difference  does  it  make  to  any- 
body, except  possibly  the  com- 
pany, whether  the  association  is 
told  that  he  cannot  find  his  old 
policy  for  the  purpose  of  surren- 
dering it  and  having  a  new  pol- 
icy made  out  in  favor  of  a  bene- 
ficiary other  than  the  person  named 
in  the  old  policy,  in  a  letter,  or  in 
an  affidavit?  Only  the  one  thing  is 
required  to  be  stated  in  an  affidavit, 
and  that  is  the  reason,  the  facts, 
about  why  the  old  policy  cannot  be 
returned.  A  statement  made  in  atf 
affidavit  is  of  a  more  solemn  char- 
acter than  a  mere  statement  made 
not  under  oath.    The  requirement  of 


this  statement  as  to  loss  of  policy  or 
why  it  cannot  be  returned  to  the      i 
association  is  not  made  for  the  bene- 
fit of  the  beneficiary  or  the  insured.      | 
It  is  entirely  for  the  benefit  and  pur- 
poses of  the  association. 

In  the  instant  case  the  association 
did  not  quibble,  did  not  make  any 
objection  whatever  to  the  noncom- 
pliance with  any  of  its  by-laws,  but 
paid  the  certificate  avails  into  court 
to  be  awarded  to  whom  may  be 
proven  the  ovraer. 

We  think  neither  the  plaintiff  nor      ' 
the  administrator  is  entitled  to  ob- 
ject because  Barr,  i 
in  bed,  and  having  ZMttom'^ 
undergone  one  oper-  J£S^"*  •' 
atiori  and  soon  hav-            *  ' 
ing  to  have  another,  had  notified  the 
association  in  a  plain,  clear  letter      I 
that  he  could  not  return  the  old  pol- 
icy because  he  did  not  have  it  in  his 
possession  and  thought  his  former 
wife  had  it,  instead  of  in  the  form  of      , 
an  affidavit  furnished  from  the  home      I 
office.      Wood    V.    Brotherhood   of 
American  Yeomen,  148  Iowa,  400, 
126  N.  W.  949;  Holden  v.  Modem 
Brotherhood,  151  Iowa,  673,  132  N.       j 
W.  329;   Fischer  v.  Malchow,  93       ■ 
Minn.  396,  101  N.  W.  602;  Wandell 
V.  Mystic  Toilers,  130  Iowa,  639, 105 
N.  W.  448. 

It  is  announced  in  many  cases 
that  the  rule  requiring  the  sur- 
render of  a  certificate  when  it  is  de- 
sired by  the  insured  to  change  his 
beneficiary  and  have  a  new  certifi- 
cate issued  with  another  beneficiary 
named  in  it,  and  in  fact  most  of  the 
rules  with  respect  to  making  a 
change  of  beneficiaries, — ^that  is,  the 
technical  rules  of  proceeding, — are 
intended  for  the  benefit  of  the  in- 
surer. Wood  V.  Brotherhood  of 
American  Yeomen,  supra;  Fischer 
V.  Malchow,  93  Minn.  396, 101  N.  W. 
602. 

Barr  did  everything  required  by 
the  by-laws  to  change  his  beneficiary 
from  his  divorced  wife  to  his  sister, 
Margaret  Barr  Hopkins.  He  did 
everjiihing  necessary  to  effect  a 
change  of  beneficiary;  that  is,  he 
told  the  association  whom  he  wanted 
to  be  beneficiary,  and  why  he  could 
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not  send  in  the  old  certificate.  The 
only  thing  wanting  was  that  the  in- 
formation, the  fact  that  he  could  not 
obtain  the  old  policy  to  return  it, 
because  his  divorced  wife,  he 
thought,  had  it  in  her  possession, 
was  told  in  a  letter  instead  of  an 
affidavit.  The  by-laws  say:  "On  a 
form  supplied  by  the  home  office." 
If  Barr  had  employed  someone  to 
write  up  an  affidavit  for  him,  con- 
taining the  same  facts  stated  in  his 
letter  as  to  why  he  could  not  return 
the  old  policy,  and  such  affidavit  was 
not  "on  a  form  furnished  by  the 
home  office,"  there  would  not  have 
been  a  strict  compliance  with  the 
by-laws.  There  would  have  been  a 
variance,  and  there  would  be  about 
as  much  reason  to  insist  that  it 
was  a  fatal  variance  as  there  is  in 
this  case,  where  the  required  infor- 
mation was  furnished  by  letter  only. 
Section  24  of  the  by-laws  provides 
that  any  member  has  a  right  to 
change  his  beneficiary,  and  that  the 
member  should  return  his  old  policy 
to  the  insurance  secretary  of  the 
division  to  which  he  belongs,  mak- 
ing a  written  request  for  the  change 
and  giving  the  name  and  relation- 
ship of  the  beneficiary  to  whom  the 
insurance  is  to  be  made ;  that,  if  the 
member  is  unable  to  return  his  old 
policy,  he  should  make  an  affidavit 
of  the  fact  on  a  form  supplied  by 
the  home  office.  All  the  information 
required  in  §  24  of  the  by-laws  of 
the  order  was  furnished  the  insur- 
ance secretary  of  the  division  to 
which  Barr  belonged  in  Barr's  let- 
ter of  October  25th.  In  that  letter 
he  stated  that  it  was  his  desire  to 
have  the  beneficiary  changed  from 
his  divorced  wife  to  his  sister,  Mar- 
garet Barr  Hopkins.  He  further 
stated  that  his  divorced  wife  (plain- 
tiff) had  the  policy  in  her  posses- 
sion, but  she  denied  so  having  it. 
The  fee  required  was  sent.  On  Oc- 
tober 29th,  in  answer  to  Barr's  let- 
ter of  October  25th,  the  insurance 
secretary  acknowledged  receipt  of 
the  fee  for  making  the  change  of 
beneficiary,  and  advised  Barr  that 
it  would  be  necessary  for  him  to  re- 
turn the  old  policy,  and  said:     "If 


you  cannot  get  it  [the  old  policy], 
you  will  have  to  make  a  request  to 
me,  giving  a  full  explanation  about 
the  old  policy  and  the  reason  it  can- 
not be  obtained,  so  I  can  send  it  with 
my  request  for  the  change  desited." 

There  is  no  reference  in  the  sec- 
retary's letter  of  afty  requirement 
of  the  order  as  to  any  affidavit  on 
any  form  of  the  home  officie.  All  the 
secretary  asked  Barr  for  was  that 
he  should  make  his  request,  giving 
an  explanation  about  the  old  policy, 
the  reason  it  could  hot  be  obtained, 
and  the  full  name  of  the  person  he 
wanted  the  new  policy  payable  to. 
But  Barr  did  not  have  the  policy 
in  his  possession.  He  thought  the 
piaintilx  had  it.  Barr  had  no  copy 
of  the  constitution  and  by-laws.  He 
was  a  laboring  man  on  a  sick  bed. 
He  followed  the  instructions  given 
him  by  M.  J.  Canney,  secretary  of 
the  company,  and  in  his  second  writ- 
ten request  Barr  gave  all  the  in- 
formation required  of  him  by  Can- 
ney, secretary,  in  his  letter  to  Barr 
of  October  29th.  In  his  former 
letter  of  October  25th  Barr  had  told 
the  secretary  of  the  change  he 
wanted  made,  and  why  he  could  not 
return  the  policy.  He  did  not  have 
the  policy.  But  when  he  received 
the  secretary's  answer  to  the  letter' 
of  October  25th  he  again  wrote  him, 
giving  him  the  information  that  the 
secretary  told  him  was  required.  In 
his  second  letter  of  October  31st  he 
is  very  explicit  in  his  statements 
concerning  the  old  policy,  and  why 
he  could  not  return  it,  saying  that 
he  looked  for  it  when  he  and  his 
divorced  wife  separated,  and  that  he 
could  not  find  it;  that  he  believed 
his  divorced  wife  had  it.  In  that 
same  letter  Barr  said:  "But  I  do 
not  want  her  to  have  it,  as  we  are 
divorced  and  she  is  nothing  to  me. 
Now  the  person  I  want  it  made  out 
to  is  my  sister,  Margaret  Barr  Hop- 
kins." 

The  correspondence  of  Barr  with 
the  company  through  Its  secretary 
in  the  three  letters  shows  clearly 
that  Barr  informed  the  secretary  in 
his  first  letter  that  he  wanted  to 
change  his  beneficiary.    The  secre- 


Digitized  by 


Google 


1252 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  AX.B. 


tary  answered  his  letter  and  told 
him  what  he  would  have  to  do  to 
effect  a  change;  and  in  his  second 
letter  Barr  furnished  to  the  secre- 
tary the  information  required  by 
the  secretary's  letter  to  him.  The 
secretary  said  nothing  to  Barr  about 
the  required  information  having  to 
be  furnished  in  an  affidavit,  the 
form  of  which  must  be  furnished 
from  the  home  office.  The  secretary 
said  nothing  about  an  affidavit  of 
any  kind. 

It  seems  to  us  that  the  require- 
ments of  §  24  of  the  by-laws  of  the 
defendant  order  as  to  furnishing  the 
information  on  a  blank  furnished  by 
the  home  office  was  a  rule  enacted 
for  the  benefit  of  that  order,  a  rule 
for  the  convenience  of  the  officers  of 
the  order.  This  has  been  recognized 
by  this  and  other  courts.  Wood  v. 
Brotherhood  of  American  Yeomen, 
148  Iowa,  400,  126  N.  W.  949;  Hol- 
den  V.  Modem  Brotherhood,  151 
Iowa,  673,  132  N.  W.  329;  Fischer 
V.  Malchow,  93  Minn.  396,  101  N. 
W.  602;  29  Cyc.  135;  Wandell  v. 
Mystic  Toilers,  130  Iowa,  639,  105 
N.  W.  448. 

This  court  said  in  Wood  v.  Broth- 
erhood of  American  Yeomen,  supra : 
"The  rule  requiring  the  surrender 
•of  the  certificate,  and  for  that  mat- 
ter most  of  the  rules  with  respect 
to  changing  beneficiaries,  is  in- 
tended for  the  benefit  of  the  in- 
surer." 

The  Illinois  court  in  Delaney  v. 
Delaney,  175  111.  187,  51  N.  E.  961, 
says:  "The  provision  that  a  new 
certificate  may  be  issued  upon  the 
surrender  of  the  old  certificate  is  a 
provision  which  is  made  for  the  ben- 
efit of  the  association." 

The  Minnesota  court  in  Fischer  v. 
Malchow,  93  Minn.  396,  101  N.  W. 
602,  says:  "The  rules  were  made 
for  the  benefit  of  the  association  and 
to  protect  it,  and  not  beneficiaries 
or  others  claiming  the  money  to  be 
paid  upon  the  death  of  a  member." 

The  law  is  well  stated  in  29  Cyc. 
135,  where  the  rule  is  laid  down  as 
follows :  "It  is  generally  held  that 
the  regulations  concerning  the 
method    of   changing   beneficiaries 


are  prescribed  for  the  protection  of 
the  society,  and  that,  if  the  society 
has  by  waiver  or  estoppel  lost  its 
right  to  object  to  a  change  of  ben- 
eficiaiy,  no  one  else  may  raise  that 
objection." 

The  provision  of  the  by-law  was 
not  made  for  the  benefit  of  Leota 
W.  Thomas  or  W.  T.  Barr,  adminis- 
trator, but  was  solely  for  the  con- 
venience and  benefit  of  the  associa- 
tion.   The  requirements  of  §  24  of 
the  by-laws  were  for  the  associa- 
tion's benefit,  and  it  could  waive  the 
strict  and  literal  compliance  there- 
with, and  the  association  did  waive 
the   strict   and    literal   compliance 
therewith  by  not  insisting  thereon 
and  paying  the  proceeds  of  the  cer- 
tificate into  court.    Barr  did  compfy 
with  the  spirit  of  the  requirement 
in  furnishing  all  the  information 
which  was  asked  for  in  the  by-laws, 
only  he  furnished  such  information 
in  a  letter  written  on  his  own  sta- 
tionery instead  of  in  an  affidavit  on 
a  form  furnished  by  the  home  office. 
Granting  that  the  defendant  asso- 
ciation would  have  been  estopped  to 
assert  a  lack  of  compliance  with  the 
by-law  had  it  cared  to  urge  such  ob- 
jection, it  never  did  urge  any  ob- 
jection  as   to   such  lack  of  com- 
pliance.     The    association    waived 
compliance  with  the  technicalities 
of  its  by-law  when  its  divisional  sec- 
retary, who  conducted  the  business 
between  Barr  and  the  home  office, 
wrote  Barr  requesting  certain  spe- 
cific information,  and  made  no  men- 
tion of  any  affidavit  _^.,^„  ., 
or  any  form  to  be  provii.i««  at 
furnished    by    the  ""-*""• 
home  office,  and  by  failing  to  fur- 
nish the  form.    We  think  tiiere  can 
be  no  question  of  Canney*s  author- 
ity to  waive  the  requirements  of 
the  by-law.     He  was  a  divisional 
officer  of  defendant  order.    He  was 
the  officer  who  conducted  the  de- 
fendant's business  with  all  memV>ers 
of  defendant  order  located  within 
his  division.    The  very  by-law  which 
it  is  complained  by  plaintiff  was  not 
strictly  complied  with  provided  that 
the    information   to   be   furnished 
should   be   furnished  through  the 
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divisional  secretary.  We  think  that 
Canney,  divisional  secretary,  had 
authority  to  write  the  letter  he 
wrote  to  Barr  on  October  29th,  and 
had  authority  to  waive  strict  com- 
pliance with  the  by-laws. 

The  fact  that  the  insurance  com- 
pany brought  the  money  into  court 
and  never  claimed  that  Canney  had 
exceeded  his  authority  shows  con- 
clusively that  this  officer  had  and 
was  accorded  the  power  and  author- 
ity to  bind  the  company.  The  let- 
ter of  October  29th  from  Canney  to 
Barr,  and  of  October  21st  from 
Barr  to  Canney,  shows  on  its  face 
that  specific  information  was  re- 
quested in  Canney's  letter  and  fur- 
nished in  Barr's  letter  in  the  man- 
ner requested.  No  intimation  was 
made  by  the  secretary  in  his  letter 
of  October.  31st  of  any  affidavit  or 
any  form  of  affidavit  to  be  used  by 
Barr  in  making  change  of  benefi- 
ciary. Barr  gave  the  secretary  the 
facts,  and  he  gave  him  all  the  facts 
he  asked  for.  Had  the  insurance 
company  come  into  this  case  and  de- 
nied liability  to  Margaret  Barr 
Hopkins,  which  it  did  not  do,  an- 
other issue  would  have  been  pre- 
sented. But  that  is  not  the  situation 
in  this  case.  Leota  W.  Thomas,  the 
divorced  wife,  who  Barr  says  had 
the  policy  in  her  possession  and  pre- 
vented him  from  returning  it  to  the 
company,  makes  the  objection  that 
the  by-law  of  the  order  was  not 
strictly  and  literally  complied  with 
by  accounting  for  the  old  certificate 
in  an  affidavit  written  on  a  form  fur- 
nished by  the  home  office.  We  think 
it  does  not  lie  in  her  mouth  to  com- 
plain because  Barr  accounted  for 
his  inability  to  return  the  old  policy 
in  a  letter  instead  of  in  an  afHdavit 
on  a  form  furnished  by  the  home 
office.  By  intenileading  and  bring- 
ing the  money  into  court,  the  com- 
pany waived  technicalities  required 
in  the  by-law.  This  proposition  is 
recognized  in  many  cases.  Support- 
ing this  proposition,  see  Holden  v. 
Modem  Brotherhood,  151  Iowa,  673, 
132  N.  W.  329;  Modem  Brother- 
hood V.  Matkovitch,  56  Ind.  App.  8, 
104  N.  E.  795;  29  Cyc.  136. 


18S  N.  W.  8(8.) 

The  effect  of  the  defendant's  de- 
positing the  fund  in  court  was  to 
say  to  the  court  that  it  did  not  care 
to  rely  on  the  technicalities  of  its  by- 
laws, and  desired  the  court  to  award 
the  fund  to  whomever  the  deceased 
intended  should  receive  it.  That  is 
what  the  company  did  say  in  its 
petition  of  interpleader.  The  de- 
fendant company  having  waived 
strict  compliance  with  the  by-law 
in  the  manner  of  accounting  for  the 
old  certificate,  we  think  it  is  estab- 
lished by  the  authorities  that  it  does 
not  lie  in  the  mouth  of  Leota  W. 
Thomas  or  the  administrator  to 
complain  of  the  manner  in  which 
the  old  certificate  was  accounted  for. 

The  doctrine  that  no  one  as  a 
rule,  other  than  the  insurer,  can  as- 
sert the  provisions  of  the  by-laws,  is 
well  stated  in  Lentz  v.  Fritter,  92 
Ohio  St.  at  page  194, 110  N.  E.  639, 
where  the  supreme  court  of  Ohio 
says:  "It  cannot  be  claimed,  how- 
ever, that  a  beneficiary  .  . 
named  in  such  a  policy  or  certificate 
of  such  association  has  any  vested 
interest  therein  until  the  death  of 
the  insured,  and  hence,  in  the  ab- 
sence of  prohibitory  legislation,  the 
beneficiary  may  be  changed  at  will 
by  the  insured,  upon  a  manifesta- 
tion of  his  intention  and  designation 
of  a  new  beneficiary.  ...  It 
being  true  that  no  one  else  had  a 
vested  interest  in  tiiis  certificate, 
why  should  anyone  else  be  permit- 
ted to  complain  of  the  manner  in 
which  it  was  made?" 

See  also  Fischer  v.  Malchow,  98 
Minn.  396,  101  N.  W.  603.  In  29 
Cyc.  136,  it  is  said:  "The  society 
may,  in  the  lifetime  of  the  member, 
waive  provisions  in  its  laws  or  in 
the  certificate  governing  the  method 
of  changing  beneficiaries,  or  estop 
itself  from  insisting  thereon,  and 
when  it  has  done  so  no  one  else  can 
as  a  rule  take  advantage  of  non- 
compliance with  such  provisions." 

We  think  it  clear  and  an  unavoid- 
able conclusion  that  neither  the 
plaintiff  nor  W.  T.  Barr,  adminis- 
trator, can  be  heard  to  say  that 
intervener  Margaret  Barr  Hopkins 
is  not  entitled  to  recover  because 
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J.  F.  Barr,  the  insured,  instead  of 
furnishing  the  information  of  his 
inability  to  return  the  old  certificate 
on  a  blank  to  be  supplied  by  the 
home  office,  funished  the  informa- 
tion in  a  letter  on  his  own  station- 
ery. 

The  rule  in  9ome  of  the  older 
cases  was,  and  it  is  the  general  rule, 
that  a  change  of  beneficiary,  in  or- 
der to  be  effectual,  must  be  in  ac- 
cordance with  the  provisions  of  the 
by-laws  of  the  insurer;  in  other 
words,  that  the  person  desiring  to 
have  the  beneficiary  changed  must 
pursue  the  course  pointed  out  in  the 
constitution  and  by-laws  of  the  or- 
der. 

It  seems  to  us  that  the  case  before 
us  may  well  be  considered  as  falling 
within  the  rule  announced  in  Su- 
preme Conclave,  R.  A.  v.  Cappella 
(C,  C.)  41  Fed.  1.  In  that  case 
there  was  a  request  in  writing, 
signed  by  the  insured,  that  the  ben- 
eficiary be  changed.  This  request 
was  received  by  the  secretary  at  the 
home  office  the  day  before  the  deatii 
of  insured.  The  certificate  was  not 
surrendered  as  provided  by  the  by- 
laws of  the  order,  and  insured  died 
before  surrendering  the  old  certif- 
icate, or  having  a  new  certificate  is- 
sued to  him.  The  court  held  never- 
theless that  there  was  a  valid  change 
of  beneficiaries  for  the  reason  that 
assured  had  done  all  that  was  with- 
in his  power  to  do.  This  case  lays 
down  three  exceptions  to  the  rule 
of  strict  compliance  with  the  by- 
laws, which  are  as  follows: 

(1)  Where  the  society  has  waived 
compliance  or  estopped  itself  to  as- 
sert noncompliance. 

(2)  Where  it  is  beyond  the  power 
of  the  member  to  comply  literally 
with  the  regulations. 

(3)  If  the  insured  has  pursued 
the  course  pointed  out  in  the  by- 
laws and  has  done  all  in  his  power 
to  change  the  beneficiary,  but  before 
the  new  certificate  is  actually  issued 
he  dies,  a  court  of  equity  will  act 
as  if  the  new  certificate  had  been 
issued. 

Perhaps  the  Cappella  Case  is  the 
leading  case  on  this  subject.     The 


facts  are  nearly  identical  with  those 
in  the  case  at  bar.  The  old  certif- 
icate was  not  surrendered  as  re- 
quired by  the  by-laws,  but  the  court 
held  that  this  would  not  defeat  the 
insured's  wishes,  for  the  reason 
that  he  had  done  all  within  his  pow- 
er to  do.  In  the  instant  case  did  not 
the  insured,  J.  F.  Barr,  under  his 
situation  and  under  the  directions 
given  him  by  the  divisional  secre- 
tary, do  all  within  his  power  to 
change  his  beneficiary  from  Leota 
W.  Thomas,  his  divorced  wife,  to 
Margaret  Barr  Hopkins,  his  sister? 
It  is  to  be  remembered  that  Barr 
started  to  effect  a  change  of  bene- 
ficiaries fifteen  days  before  his 
death,  and  that  he  was  in  a  hospital 
and  underwent  two  surgical  opera- 
tions, and  that  the  order,  through 
Canney,  secretary,  knew  that  Barr 
was  in  a  hospital  and  undergoing  a 
surgical  operation.  Barr  did  every- 
thing that  Canney,  secretary,  di- 
rected him  to  do.  What  more  could 
Barr  have  done  in  his  situation? 
Did  not  Barr,  in  following  the  writ- 
ten directions  of  the  divisional  sec- 
retary, in  his  situation  of  illness 
and  ignorance  of  the  technical  rule 
provided  in  the  by-law,  the  tech- 
nical manner  of  communicating  to 
the  order  the  reason  why  he  could 
not  return  the  old  policy,  accomplish 
all  that  lay  in  his  power  to  do?  It 
may  be  urged  that  Barr  was  bound 
to  know  the  rule  contained  in  the 
by-law,  that  he  must  account  for  his 
inability  to  return  the  old  policy  by 
making  an  affidavit,  on  a  form  fur- 
nished by  the  home  office,  of  the 
fact  that  he  thought  his  former  wife 
had  the  certificate,  and  that  he  was 
unable  to  obtain  it.  Yes,  the  by- 
laws of  the  order  are  part  of  the 
contract  of  insurance.  Barr  did  not 
have  a  copy  of  the  by-laws.  Per- 
haps he  should  have  had.  It  does 
not  appear  whether  Canney,  secre- 
tary, had  a  copy  of  the  by-laws  or 
not.  But  Canney  assumed  to  tell 
Barr  exactly  what  to  do  to  make  the 
change  he  desired ;  and  Canney  said 
nothing  about  the  rule  in  the  by- 
law ;  said  nothing  about  Barr's  hav- 
ing to  account  for  his  inability  to 
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return  the  old  certificate  in  an  affi- 
davit. This  man,  confined  in  a  hos- 
pital, sought  the  advice  of  Canney, 
secretary,  and  when  he  received  it 
followed  his  directions.  Must  it  be 
said  that,  because  Barr  did  not 
know  more  about  the  technical  rule 
in  the  by-law  on  the  question  of  how 
to  account  for  the  old  certificate 
than  Canney,  secretary,  revealed  to 
him  in  answering  Barr's  direct 
question  of  what  to  do,  Barr  failed 
to  do  all  within  his  power  to  effect 
a  change  of  beneficiaries?  The  in- 
stant case  is  different  from  any  of 
the  reported  cases  in  that  the  in- 
sured asked  the  divisional  secretary 
just  what  to  do  and  how  to  do  it  to 
effect  a  change  of  beneficiaries,  and 
religiously  followed  the  secretary's 
direction,  doing  not  less  and  not 
more,  but  all  that  the  secretary  in 
his  letter  of  October  29th  explicitly 
told  him  to  do.  And  this  was  ten 
days  before  Barr  died.  There  was 
plenty  of  time  for  .the  secretary  to 
have  furnished  Barr  with  a  form  of 
an  affidavit  from  the  home  office,  on 
which  he  could  make  an  affidavit. 
But  Barr  knew  nothing  about  this 
requirement  of  an  affidavit.  The 
secretary  likely  did,  but  he  evident- 
ly thought  the  requirement  not  ab- 
solutely necessary,  and  that  it  might 
be  waived  by  the  company.  Any- 
way, he  did  waive  it  for  the  com- 
pany. He  did  all  he  could  to  waive 
it  for  the  company  by  assuming  to 
tell  Barr  just  what  to  do,  without 
mentioning  an  affidavit  on  the  com- 
pany's form  or  any  other  form. 
Under  Barr's  situation  it  was  clear- 
ly beyond  his  power,  we  think,  to 
literally  comply  with  the  regula- 
^  tions,  but  he  did  comply  with  them 
so  far  as  it  was  within  his  power  to 
do. 

It  may  be  conceded,  aa  appellee 
contends,  that  the  general  rule  is 
that  a  strict  construction  should  be 
given  to  the  rule  of  law  for  making 
change  of  beneficiary.  Appellant 
has  cited  cases  in  support  of  that 
theory,  and  there  are  numerous  de- 
cisions of  many  courts,  which,  in 
substance,  hold  that,  where  the  by- 
laws or  constitution  of  a  mutual 
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benefit  society  provide  a  method  of 
making  a  change  of  beneficiary,  that 
method  must  be  pursued  by  a  mem- 
ber making  such  change  or  designa- 
tion. While  that  is  true,  there  are 
well-defined  exceptions  to  the  gen- 
eral rule,  as  set  forth  in  the  Cap- 
pella  Case,  and  in  29  Cyc.  133,  above 
quoted,  and  other  cases.  Holden  v. 
Modem  Brotherhood,  151  Iowa, 
673, 132  N.  W.  329;  Wandel  v.  Mys- 
tic Toilers,  130  Iowa,  639,  105  N. 
W.  448;  Wood  v.  Brotherhood  of 
American  Yeomen,  148  Iowa,  400, 
126  N.  W.  949 ;  Hayden  v.  Modern 
Brotherhood,  173  Iowa,  395,  155  N. 
W.  830;  Simcoke  v.  Grand  Lodge, 
A.  O.  U.  W.  84  Iowa,  383, 15  L.R.A. 
114,  51  N.  W.  8 ;  Schmidt  v.  Iowa 
E.  P.  Ins.  Asso.  82  Iowa,  304,  11 
L.R.A.  205,  47  N.  W.  1032;  Town- 
send  v.  Fidelity  &  C.  Co.  163  Iowa, 
713,  L.R.A.1915A,  109,  144  N.  W. 
574;  Adams  v.  Police  &  Firemen's 
Ins.  Asso.  103  Neb.  552,  172  N.  W. 
755 ;  Robinson  v.  Robinson,  121  Ark. 
276,  181  S.  W.  300;  Modem  Broth- 
erhood V.  Matkovitch,  56  Ind.  App. 
8,  104  N.  E.  795;  Fischer  v.  Mal- 
chow,  93  Minn.  396,  101  N.  W. 
602 ;  AUgemeiner  Arbeiter  Bund  v. 
Adamson,  132  Mich.  86,  92  N.  W. 
786;  Grand  Lodge,  A.  O.  U.  W,  v. 
Child,  70  Mich.  163,  38  N.  W.  1; 
Marsh  v.  Supreme  Council,  A.  L.  H. 
149  Mass.  512,  4  L.R.A.  382,  21  N. 
E.  1070 ;  Grand  Lodge,  A.  O.  U.  W. 
V.  Noll,  90  Mich.  87,  15  L.R.A.  350, 
80  Am.  St.  Rep.  419,  51  N.  W.  268. 
The  holding  in  the  recent  case  of 
Taylor  v.  Grand  Lodge,  A.  O.  U.  W. 
—  N.  D.  — ,  178  N.  W.  130,  of  the 
North  Dakota  court,  supports  the 
exceptions  to  the  general  rule. 
There  the  by-laws  of  the  order  pro- 
vided that  the  beneficiary  might  be 
changed  by  filling  out  the  blank 
form  on  the  back  of  the  certificate, 
having  the  signature  of  the  insured 
attested  by  the  recorder  of  the  lodge 
and  the  seal  of  the  lodge  attached 
thereto,  and  by  delivering  the  cer- 
tificate with  the  form  properly  filled 
in  to  the  recorder  of  the  lodge,  with 
a  fee  of  50  cents.  The  insured  filled 
out  the  blank  form,  but  the  signa- 
ture was  not  attested  by  the  record- 
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er  of  the  lodge  nor  by  anyone  else, 
nor  were  the  other  requirements  of 
the  by-laws  complied  with.  Fur- 
thermore, the  certificate  with  the 
insured's  request  for  a  change  was 
not  delivered  to  the  insurance  order, 
nor  was  the  insured's  intention  of 
requesting  the  change  made  known 
to  the  order  until  after  the  death  of 
insured.  The  court  said :  "In  this 
case,  however,  the  lodge  makes  no 
complaint.  So  far  as  it  is  con- 
cerned, it  assumes  sufficient  com- 
pliance with  the  regulations  provid- 
ing for  the  change  of  beneficiary  has 
been  accomplished.  It  does  not  ob- 
ject that  compliance  with  its  regu- 
lations has  not  taken  place.  It 
brings  the  money  into  court,  and  is 
willing  that  such  beneficiary  shall 
have  it  as  the  court  may  say  is  en- 
titled to  it.  We  think,  therefore,  the 
lodge  has  waived  any  failure  of 
compliance  with  its  regulations  in 
regard  to  the  change  of  beneficiary. 
.  .  .  In  cases  such  as  this  no 
iron-clad  rule  can  be  enunciated. 
The  most  and  the  best  that  can  be 
said  in  such  a  case  is  that,  if  the  in- 
sured has  done  all  in  his  power  to 
comply  with  the  regulation  of  the 
order,  in  such  a  matter  as  designat- 
ing a  change  of  beneficiary,  but  has 
not  done  all  that  the  order  requires, 
and  it  is  equitable  to  give  effect  to 
his  partially  completed  efforts  to 
make  such  change,  and  if  it  plainly 
would  result  in  great  injustice  if  his 
partially  completed  acts  were  not 
regarded  as  completed,  equity  should 
regard  that  as  done  which  ought  to 
have  been  done;  and  we  think  that 
condition  applies  to  this  case,  for 
equity  is  with  the  plaintiff." 

We  are  constrained  to  hold  that 
Barr  did  all  within  his  power  to  ef- 
fect the  change  of  beneficiary  in  the 
insurance  certificate  from  Leota  W. 
_«i..„.r»  !.»  .II  Thomas,  his  former 
that  bolder  can  Wife,  to  Margaret 
*"■  Barr   Hopkins,   his 

sister,  and  that  what  he  did  effectu- 
ated such  change,  and  made  out  an 
equitable  transfer  of  the  fund  in 
controversy  to  intervener  Margaret 
Barr  Hopkins. 

IV.  Another   issue   of   law,   the 


facts  being  undisputed,  is  presented 
by  the  claim  of  plaintiff  that  she  is 
entitled  to  the  fund  in  controversy 
based  on  the  theory  that  a  benefi- 
ciary designated  in  a  life  insurance 
certificate  valid  in  its  inception  re- 
mains valid  although  the  insurable 
interest  may  have  terminated,  and 
that  this  rule  controls  in  case  of  a 
divorced  wife,  and  that  she  is  en- 
titled to  the  proceeds  of  the  certif- 
icate unless  there  has  been  an  actual 
change  of  beneficiary.  Plaintiff 
cites  cases  from  our.  court  and  other 
courts  to  sustain  her  position. 
White  V.  Brotherhood  of  American 
Yeomen,  124  Iowa,  293,  66  L.R.A. 
164, 104  Am.  St.  Rep.  323,  99  N.  W. 
1071,  2  Ann.  Cas.  350;  Schmidt  v. 
Hauer,  139  Iowa,  531,  111  N.  W. 
966;  Brown  v.  Grand  Lodge,  A.  0. 
U.  W.  208  Pa.  101,  57  AU.  176; 
Overhiser  v.  Overhiser,  14  Colo. 
App.  1,  59  Pac.  75;  Courtois  ▼. 
Grand  Lodge,  A.  0.  U.  W.  135  Cal. 
552,  87  Am.  St  Rep.  137,  67  Pac 
970. 

On  the  other  hand,  intervener 
Margaret  Barr  Hopkins  contends 
that,  where  a  certificate  of  fraternal 
benefit  insurance  is  made  payable 
to  a  person  as  wife,  when  she  ceases 
to  be  wife  she  no  longer  remains 
the  beneficiary,  and  removes  her- 
self from  the  class  of  persons  en- 
titled to  receive  the  proceeds.  Sup- 
porting her  position,  see  Acts  of  the 
Ohio  General  Assembly  1911  (Code, 
title  9,  div.  3,  subd.  1,  chap.  4,  § 
9463) ;  Tyler  v.  Odd  Fellows'  Mut. 
Relief  Asso.  145  Mass.  134, 13  N.  E. 
360 ;  Bush  v.  Modern  Woodmen,  182 
Iowa,  515,  152  N.  W.  31,  162  N.  W. 
59 ;  Brotherhood  of  Railroad  Train- 
men v.  Taylor,  29  Ohio  C.  C.  171;' 
Giffin  v.  Grand  Lodge,  A.  O.  U.  W. 
99  Neb.  589,  L.R.A.1916D,  1168, 157 
N.  W.  113;  Dahlin  v.  Knights  of 
Modern  Maccabees,  151  Mich.  644, 
115  N.  W.  975;  Green  v.  Green,  147 
Ky.  608,  39  L.R.A.(N.S.)  370,  144 
S.  W.  1073,  Ann.  Cas.  1913D,  683; 
Lawson  v.  United  Benev.  Asso.  — 
Tex.  Civ.  App.  — ,  185  S.  W.  976. 

It  is  an  accepted  proposition  that 
a  fraternal  benefit  insurance  cor- 
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poration  has  no  power  to  create  a 
fund  for  persons 
b^eflcTa'rr."^  Other  than  the  class 
specified  in  the  law 
authorizing  its  organization  and 
maintenance,  and  the  fund  will  not 
be  paid  outside  of  such  class.  The 
Ohio  statute  (Page  &  A.  Gen.  Code, 
§  9467)  which  was  pleaded  by  in- 
tervener provides:  "The  payment 
of  death  benefits  shall  be  confined  to 
the  wife,  husband,  relative  by  blood 
to  the  fourth  degree,  father-in-law, 
mother-in-law,  son-in-law,  daughter- 
in-law,  stepfather,  stepmother,  step- 
children, children  by  legal  adoption, 
or  to  a  person  or  persons  dependent 
upon  the  member." 

It  will  be  observed  that  by  its 
wording  the  Ohio  statute  confines 
the  payment  of  death  benefits  to  the 
wife  and  others,  not  including  a  di- 
vorced wife.  The  Ohio  statute  dif- 
fers from  the  Iowa  statute  in  this 
respect, — ^the  Ohio  statute  reads  that 
the  payment  of  death  benefits  shall 
be  confined  to  persons  of  a  certain 
class.  Payment  to  persons  outside 
of  the  classes  enumerated  in  the 
Ohio  statute  would  be  a  violation  of 
the  law  of  the  state  which  gave  de- 
fendant company  the  right  to  exist. 
The  Iowa  statute  (Code,  §  1824) 
provides:  "No  fraternal  associa- 
tion created  or  organized  under  the 
provisions  of  this  chapter  shall  issue 
any  certificate  of  membership  to 
any  person  under  the  age  of  fifteen 
years,  nor  over  the  age  of  sixty-five 
years,  nor  unless  the  benefit  under 
said  certificate  shall  be  the  husband, 
wife,  relative,  legal  representative, 
heir  or  legatee  of  such  member." 

The  Iowa  statute  merely  says  that 
no  membership  shall  be  issued  to 
any  person  unless  the  beneficiary  is 
in  the  class  therein  mentioned,  while 
the  Ohio  statute  prohibits  the  pay- 
ment of  death  benefits  to  any  person 
unless  he  belongs  to  the  class  therein 
mentioned.  This  distinction  has 
been  recogn  ized  by  the  courts.  Bush 
V.  Modern  Woodmen,  182  Iowa,  515, 
152  N.  W.  31, 162  N.  W.  59.  In  the 
Bush  Case  the  insured  sought  to 
name  as  beneficiary  a  niece  by  mar- 
riage.   In  a  contest  over  the  pro- 
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ceeds  of  the  insurance  we  held  that 
the  person  sought  to  be  made  bene- 
ficiary was  not  entitled  to  recover, 
for  the  reason  that  the  defendant 
corporation  had  no  power  to  create 
a  fund  for  persons  other  than  the 
class  specified  in  the  law  authoriz- 
ing its  organization  and  mainte- 
nance. We  said :  "It  is  almost  the 
universal  holding  that  a  society  of 
this  kind  can  waive  the  enforcement 
of  a  requirement  embodied  in  the 
by-law,  but  it  is  elementary  that  a 
corporation  such  as  this  has  no  pow- 
er to  create  a  fund  for  persons  other 
than  thi  class  specified  in  the  law 
authorizing  its  organization  and 
maintenance,  and,  as  the  corpora- 
tion has  no  authority  to  create  a 
fund  for  any  other  purpose,  a  mem- 
ber cannot  direct  that  the  fund  be 
paid  to  a  person  outside  of  such 
class." 

It  is  to  be  noted  that  the  defend- 
ant order  in  the  Bush  Case  was  an 
Illinois  corporation.  In  that  case 
we  further  said:  "The  statute  of 
Illinois  is  the  organic  law  of  this 
society.  It  is  under  this  law  that  it 
lives,  moves,  and  has  its  being. 
From  this  law  it  gets  its  right  to  do 
business,  and  by  this  law  it  is  reg- 
ulated and  controlled.  It  must  be 
borne  in  mind  that,  as  to  these 
societies,  the  purpose  and  intent  of 
the  legislature  in  creating  and  rec- 
ognizing them  is  not  that  they  may 
do  a  general  insurance  business, 
but  a  fraternal  business.  It  has 
been  recognized  that  there  lies  in 
the  legislature  the  power  to  limit 
the  class  which  may  be  beneficiaries 
of  the  society.  We  take  it  that  those 
who  join  these  societies  and  receive 
certificates  therein  do  this  in  recog- 
nition of  this  reserved  power  in  the 
legislature  from  which  the  society 
gets  its  life,  and  under  whose  re- 
strictions it  operates  its  business. 
It  does  not  lie  in  the  power  of  the 
society  to  make  by-laws  in  conflict 
with  the  organic  law  under  which 
it  exists.  The  society  could  not,  in 
the  first  place,  have  made  eligible  as 
beneficiaries  those  who,  under  the 
organic  law,  were  not  eligible  to  bei 
beneficiaries." 
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It  will  be  observed  that  the  court 
lays  no  stress  upon  the  place  where 
the  contract  was  made,  but  empha- 
sizes the  provisions  of  the  law  upon 
which  the  society  is  organized, 
which  provisions  become  a  part  of 
every  contract  into  which  the  so- 
ciety enters.  The  defendant  com- 
pany is  bound  by  the  Ohio  law  just 
as  the  court  held  in  the  Biish  Case 
that  the  society  was  bound  by  the 
laws  of  Illinois,  for  it  was  under 
that  law  it  lived,  moved,  and  had  its 
being. 

The  insurance  certificate  in  the 
instant  case  provided  that 'the  pro- 
ceeds were  payable  to  "Leota  W. 
Barr,  wife,  or  to  the  insured's  law- 
ful heirs."  It  appears  without  dis- 
pute that  the  plaintiff  and  the  in- 
sured were  divorced  in  April,  1908. 
She  was  the  plaintiff  in  the  divorce 
proceedings.  Upon  being  divorced 
plaintiff  ceased  to  be  the  wife  of  in- 
sured. It  is  the  position  of  inter- 
vener Margaret  Barr  Hopkins  that 
the  proceeds  could  not  be  paid  to 
Leota  W.  Barr,  wife,  as  the  policy 
itself  provided,  because  Leota  W. 
Barr,  by  her  own  act,  had  removed 
herself  from  the  class  of  persons 
permitted  to  receive  pajonent  of 
death  benefits  under  the  laws  of  the 
state  of  Ohio. 

Plaintiff  relies  upon  White  v. 
Brotherhood  of  American  Yeomen, 
supra,  and  Schmidt  v.  Hauer,  139 
Iowa,  531,  111  N,  W.  966,  for  her 
right  to  recover  as  the  divorced  wife 
of  insured,  and  these  cases  seem  to 
support  her  position.  We  are  in- 
clined to  think,  however,  that  these 
cases  may  be  distinguished  by  rea- 
son of  the  difference  in  the  Ohio  and 
Iowa  statutes.  The  statutes  of  Iowa 
limit  the  class  of  persons  who  may 
become  beneficiaries,  and  do  not  lim- 
it the  class  of  persons  to  whom  pay- 
ment of  benefits  shall  be  confined, 
as  does  the  Ohio  statute.  In  the 
AVhite  Case  and  also  in  the  Schmidt 
Case  we  referred  to  the  Tyler  Case 
with  approval,  but  did  not  consider 
it  in  point.  In  the  Schmidt  Case  we 
said :  "There  the  divorced  wife  of 
a  member,  named  as  beneficiary  in 
the  policy,  was  denied  a  recovery, 
but  on  the  ground  that  the  statutes 


of  ttie  state  governing  fraternal  in- 
surance associations,  under  which 
statute  the  defendant  there  charged 
was  organized,  as  well  as  the  laws 
of  the  association,  forbade  pajrment 
of  benefits  except  'for  the  purpose  of 
defraying  the  expenses  of  the  sick- 
ness and  burial  of  its  members,  and 
rendering  pecuniary  aid  to  the  fam- 
ilies of  the  deceased  members,  or  to 
their  heirs.' " 

The  facts  of  the  Tyler  Case  are 
precisely  the  same  as  the  facts  in 
the  case  before  us.  The  controversy 
in  the  case  was  between  the  di- 
vorced wife,  who  prior  to  the  di- 
vorce had  been  named  as  benefi- 
ciary, and  the  only  heir  at  law  of 
insured.  The  by-laws  of  the  asso- 
ciation provided  that  the  benefits 
should  be  paid  to  the  family  of  de- 
ceased persons  or  to  their  heirs. 
The  Massachusetts  court  held  that 
the  divorced  wife  was  precluded 
from  claiming  benefits  because  she 
was  not  within  the  class  of  those 
Intended  to  be  benefited  as  shown  by 
the  by-laws  of  the  association  and 
the  statute  of  the  state  of  Massachu- 
setts under  which  the  association 
was  organized.  The  Massachusetts 
statute  provided  that  such  corpora- 
tion should  be  formed  for  the  pur- 
pose of  "assisting  widows,  orphans, 
or  other  relatives  of  deceased  mem- 
bers, or  any  person  dependent  up- 
on deceased  members."  The  Massa- 
chusetts court  said:  "Assuming, 
then,  but  not  deciding,  that  the 
validity  of  a  designation  is  to  be  de- 
termined at  the  outset  with  refer- 
ence to  the  relation  then  existing  be- 
tween the  member  and  his  benefici- 
ary, we  think,  to  make  it  available, 
after  his  death,  there  must  then  be 
a  relation  to  the  deceased  such  as  is 
contemplated  by  the  agreement  of 
association  and  the  by-laws  relating 
to  payment.  And  this  view  is 
strengthened  by  a  consideration  of 
the  statute  under  which  the  associa- 
tion was  organized." 

The  Tyler  Case  was  really  ap- 
proved by  us  in  the  White  Case  and 
the  Schmidt  Case,  but  we  said  in  the 
Schmidt  Case  it  was  not  in  point 
for  the  reasons  there  stated. 

A  divorced  wife  is  not  included 
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among  the  classes  to  which  benefits 
are  payable ;  the  Ohio  statute  specif- 
ically providing  that  "the  pajmient 
of  death  benefits  shall  be  confined  to 
the  wife,  husband,"  etc.  The  hold- 
ing of  the  Ohio  court  is  in  conform- 
ity with  this  view.  Brotherhood  of 
Railroad  Trainmen  v.  Taylor,  29 
Ohio  C.  C.  171.  This  is  the  case 
which  is  pleaded  and  introduced  in 
evidence  upon  the  trial  by  intervener 
Margaret  Barr  Hopkins.  The  Ohio 
court  in  this  case  held  that  upon  the 
granting  of  a  divorce  the  divorced 
wife  ceased  to  be  a  beneficiary.  In 
the  course  of  the  opinion  the  fol- 
lowing is  quoted  from  Overhiser  v. 
Overhiser,  14  Colo.  App.  1,  59  Pac. 
75 :  "It  will  be  seen  at  a  glance  that 
there  is  a  wide  distinction  between 
a  requirement  that  a  certificate  shall 
issue  to  only  one  of  a  certain  class 
of  persons,  and  one  that  payment 
can  be  made  only  to  one  of  a  certain 
class." 

This  we  deem  pertinent  to  the 
discussion  at  hand.  This  case  makes 
clear  the  distinction  between  the 
Iowa  statute  and  the  Ohio  statute. 
In  the  White  Case,  which  plaintiff 
largely  relies  on,  the  insurance  cor- 
poration was  organized  under  the 
laws  of  Iowa,  and  was  governed  by 
the  laws  of  Iowa  in  the  pajmient  of 
benefits.  In  that  case  there  was  no 
attempt  on  the  part  of  the  "member 
to  change  the  beneficiary  following 
the  divorce,  and  in  that  case  the 
wife  was  named  as  the  beneficiary 
in  her  individual  capacity,  and  not 
as  wife,  as  was  the  plaintiff  in  the 
case  at  bar.  In  the  opinion  we  refer 
to  the  rule  contended  for  by  counsel 
for  plaintiff  in  the  instant  case,  and 
then  we  say:  "This  rule  has  been 
held  not  to  obtain,  however,  where 
the  beneficiaries  are  restricted  to 
the  family,  relations,  or  dependents, 
as  was  the  case  in  Tyler  v.  Odd  Fel- 
lows' Mut.  Relief  Asso.  145  Mass. 
134, 13  N.  E.  360,  relied  upon  by  the 
appellee.  There  it  was  stipulated 
that  payment  should  be  made  to  the 
person  designated  by  the  member, 
'provided  that  such  person  was  an 
heir  or  member  of  decedent's  fam- 
ily.'   This  limitation  was  held  to  be 


us  s.  w.  eta.) 
controlling;  and  the  wife,  who  was 
named  as  beneficiary  and  had  been 
divorced,  not  being  an  heir  or  mem- 
ber of  the  family  of  the  deceased  at 
the  time  of  his  death,  was  held  in- 
competent as  a  beneficiary,  and  re- 
covery was  for  that  reason  alone 
denied.  Had  the  certificate  before 
us  been  in  terms  payable  to  the  wife 
or  to  the  widow  of  the  deceased,  we 
think  a  divorce  would  have  excluded 
the  then  wife,  because  of  the  ab- 
sence of  such  relationship  at  tilie 
time  of  death,  but  we  have  an  en- 
tirely different  case  to  deal  with." 
In  the  instant  case  the  law  of 
Ohio,  as  well  as  the  constitution  of 
the  order,  restricted  the  payment  of 
benefits  to  those  belonging  to  the 
classes  named,  and  plaintiff  does  not 
fall  within  any  of  the  persons  per- 
mitted to  receive  payment  of  bene- 
fits either  under  the  law  of  the  cor- 
poration, or  the  Constitution  of  the 
order.  In  the  Schmidt  Case,  relied 
upon  by  counsel  for  plaintiff,  the 
defendant  order  was  an  Iowa  corpo- 
ration, and,  as  we  have  already  ad- 
verted, the  statutes  of  Iowa  merely 
limit  the  class  of  persons  who  may 
become  beneficiaries,  and  do  not 
name  the  classes  of  persons  who  are 
permitted  to  receive  payment  of 
death  benefits,  and  prohibit  pay- 
ment to  others  than  the  members 
of  those  classes.  In  the  Schmidt 
Case  there  was  no  attempt  at  change 
of  beneficiaries  as  there  was  in  the 
case  at  bar.  The  Tyler  Case,  from 
the  Massachusetts  court,  is  identical 
in  its  facts  with  the  instant  case. 
The  holdings  in  the  two  cases  cited 
from  our  court  and  relied  upon  by 
plaintiff,  the  White  Case  and  the 
Schmidt  Case,  do  not  disagree  with 
the  holding  in  the  Tyler  Case,  for 
the  reason  that  the  Massachusetts 
law  under  which  the  corporation 
was  organized  forbade  pasmient  of 
benefits  to  any  except  the  classes 
named.  So,  in  the  instant  case  the 
Ohio  law  forbids  payment  of  bene- 
fits to  any  except  the  named  classes. 
Since  the  plaintiff  falls  outside  of 
any  of  the  named  classes,  the 
Schmidt  Case  is  clearly  not  in  point 
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as  authority  for  plaintiff's  conten- 

-TLM  of  per.«n  ^on.  and  we  there 
not  deiiiKnatea  SO  Say.  In  the  in- 
to .t«tnt«.  g^gjj^    ^gg    ^g    jj^jj 

the  divorce  defeats  plaintiff's  re- 
covery, even  if  there  was  not  an 
effectual  change  of  beneficiary. 

V.  In  the  pleadings  and  evidence 
there  is  presented  another  issue  of 
fact  and  law,  by  the  claim  of  the 
plaintiff  that,  after  she  obtained  a 
divorce  from  the  insured,  she  and 
insured  again  became  engaged  to  be 
married,  and  that  she  is  entitled  to 
recover  as  an  affianced  wife.  Plain- 
tiff offered  testimony  tending  to 
show  a  re-engagement.  Even  con- 
ceding that  plaintiff  was  engaged  to 
be  remarried  to  the  insured,  that 
would  not  entitle  her  to  recover 
because  she  was  designated  as 
beneficiary  as  the  wife  of  insured. 
She  ceased  to  be  his  wife  by  di- 
vorce, and  was  never  again  des- 
ignated   as    beneficiary.     In    such 

-nece.aftT-  of  *  ^^^  there  must 
new^d'eaifrnatioB  be  not  ouly  a  prom- 
n'en".  "-*"*"*«"  isB  to  marry,  but  a 
new  designation  of 
the  affianced  wife  as  the  beneficiary 
of  the  policy.  Green  v.  Green,  147 
Ky.  608,  89  L.R.A.(N.S.)  870,  144 
S.  W.  1073,  Ann.  Gas.  1913D,  683. 

VI.  The  claim  of  intervener  W. 
T.  Barr,  administrator,  to  the  fund 
in  controversy,  may  be  disposed  of 


by  adverting  to  the  certificate  upon 
the  life  of  J.  F.  Barr,  which  pro- 
vides :  "All  payments  that  may  ac- 
crue or  become  due  by  virtue  of  this 
certificate  will  be  payable  to  Leota 
W.  Barr,  wife,  or  insured's  lawful 
heirs." 

It  is  here  to  be  observed  that  tiie 
policy  provides  for  payment  in  the 
alternative  to  the  lawful  heirs  of  J. 
F.  Barr.  It  does  not  provide  for  the 
payment  to  the  ad- 
ministrator of  his  rJSSS*&t5?. 
estate,  but  to  his 
heirs.  It  follows  that,  if  the  heirs 
are  to  be  awarded  this  fund,  they 
must  recover  as  beneficiaries,  and 
not  by  descent.  The  intervener  W. 
T.  Barr,  administrator,  claims  this 
fund,  not  as  trustee  for  the  heirs, 
but  claims  the  fund  in  his  official 
capacity  as  administrator  of  the  es- 
tate of  J.  F.  Barr  as  assets  of  his 
estate.  Intervener  Margaret  Barr 
Hopkins,  without  dispute  in  the  rec- 
ord, is  the  only  heir  at  law  of  J.  F. 
Barr,  deceased,  and  she  is  in  court 
claiming  this  fund,  and  we  hold  she 
is  entitled  to  same  as  such  heir. 

The  decree  of  the  lower  court  is 
reversed,  and  cause  is  remanded  for 
decree  in  harmony  with  this  opin- 
ion, or  decree  may  be  entered  in  this 
court. 

Evans,  Ch.  J.,  and  Stevens, 
FaviU^  and  Weaver,  JJ.,  concur. 


ANNOTATION. 
What  rights  are  waived  by  insurer  who  p«y»  money  into  court. 


This  annotation  is  supplementary 
to  that  in  2  A.L.R.,  beginning  at  page 
1680,  and  collates  the  recent  deci- 
sions as  to  the  rights  waived  by  an  in- 
surer who  pays  the  amount  of  the  pol- 
icy into  court.  The  few  recent  cases 
on  that  subject  all  involve  the  waiver 
of  the  right  to  question  a  change  of 
beneficiary. 

In  the  reported  case  (Thomas  v. 
Locomotive  Engineers'  Mut.  Life  & 
Acci.  Ins.  Asso.  ante,  1240),  it  is  held 
that  an  insurer,  by  paying  the  fund 
into  court,  waives  the  objection  to 
the  failure  of  the  insured  to  furnish 
an  affidavit,  which  was  made,  by  the 
by-laws,  prerequisite  to  a  change  of 
beneficiary. 

So,  in  Shinholser  v.  Henry  (1921) 


—  Ga.  — ,  106  S.  E.  719,  it  was  held 
that  a  fraternal  order,  by  filing  a  peti- 
tion for  the  interpleader  of  the  orig- 
inal and  a  substituted  beneficiary  and 
paying  the  amount  of  the  policy  into 
court,  waived  the  right  to  urge  that 
under  its  by-laws  the  beneficiary  first 
named  was  ineligible. 

But  in  Grand  Lodge,  A.  0.  U.  W.  v. 
Martin  (1919)  118  Me.  409,  108  Atl. 
355,  it  was  held  that  the  deposit  of 
the  amount  of  the  policy  in  court  did 
not  waive  the  objection  that  a  change 
of  beneficiary  was  not  signed  in  the 
presence  of  an  ofiicer  of  the  insurer 
as  required  by  its  by-laws,  the  court 
saying  that  the  provision  was  for  the 
benefit  of  the  beneficiary. 
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NATHAN  HARLE  et  al.,  Plflfs.  in  Err^ 

V. 

BRUFF  HARLE  et  al. 

Texas  Supreme  Court— June  9S,  1018. 
(109  Tex.  214,  204  S.  W.  817.) 

Descent  —  children  of  adopted  child. 

Children  of  an  adopted  child  are  not  descendants  of  children  of  the 
adopter,  so  as  to  be  entitled  to  inherit  from  the  adopter  in  case  of  the  prior 
death  of  their  parents,  nor  are  they  entitled  to  inherit  through  the  de- 
ceased under  a  statute  conferring  upon  the  adopted  child  the  rights  and 
privileges  of  a  legal  heir,  where  adoption  does  not  give  the  adopted  person 
the  legal  status  of  a  child,  and  the  statute  denies  the  right  of  inheritance 
to  any  person  whatsoever  other  than  a  child  or  lineal  descendant  of  the 
intestate,  unless  they  are  in  being  and  also  capable  in  law  to  take  as  heirft 
at  the  time  of  the  death  of  the  intestate. 

[See  note  on  this  question  beginning  on  page  1265.] 


Error  to  the  Court  of  Civil  Appeals  to  review  a  judgment  reversing  a 
judgment  of  the  District  Court  for  Navarro  County  (Daviss,  J.)  in  favor 
of  plaintiffs  in  a  suit  brought  to  try  title  to  certain  land.    Reversed. 

The  facts  are  stated' in  the  opinion  of  the  court 


Messrs,  McClellan  &  Prince  for 
plaintiffs  in  error. 

Mr.  W.  W.  Ballew,  for  defendants  in 
error: 

The  children  of  an  adopted  child  in- 
herit  after  the  death  of  the  adopted 
child  whatever  interest  such  adopted 
child  would  have  inherited  from  the 
adopting  parents'  estate. 

Power  v.  Hafiey,  85  Ky.  671,  4  S.  W. 
683;  Eckford  v.  Knox,  67  Tex.  200,  2 
S.  W.  372;  Gray  v.  Holmes,  57  Kan.  217, 
83  L.R.A.  207,  45  Pac.  496;  Warren  v. 
Prescott,  84  Me.  483,  17  L.R.A.  435,  80 
Am.  St.  Rep.  370,  24  Atl.  948;  Sandars, 
Justinian,  103,  105,  107 ;  Vidal  v.  Com- 
masrere,  13  La.  Ann.  516. 

Under  the  law  authorizing  the  adop- 
tion, the  legal  status  of  the  adopted 
child  is  fixed  by  the  act  of  adoption, 
and  the  adopted  child  thereby  becomes 
the  legal  child  of  the  adopting  parent, 
and  stands,  as  to  the  property  of  the 
adopting  parent,  in  the  same  light  as  a 
child  bom  in  lawful  wedlock,  save  in  so 
far  as  the  exceptions  in  the  statute  au- 
thorizing the  adoption  declare  other- 
wise. 

Humphries  v.  Davia,  100  Ind.  280,  50 
Am.  Rep.  788;  Wagner  v.  Vamer,  50 
Iowa,  632;  Barnes  v.  Allen,  25  Ind.  222; 
Ross  V.  Ross,  129  Mass.  243,  37  Am. 
Rep.  821;  Vidal  v.  Commagere,  13  La. 


Ann.  519;  Power  v.  Hafiey,  85  Ky. 
671,  4  S.  W.  683;  Pace  v.  Klink.  51  Ga. 
220;  Warren  v.  Prescott,  84  Me.  483, 
17  L.R.A.  485,  80  Am.  St.  Rep.  370,  24 
Atl.  948;  Gray  v.  Holmes,  57'Kan.  217, 
83  L.R.A.  207,  45  Pac.  496;  Van  Matre 
V.  Sankey,  148  111.  536,  23  L.R.A.  665, 
89  Am.  St.  Rep.  196,  86  N.  E.  628; 
Quinn  v.  Quinn,  5  S.  D.  328,  49  Am.  St. 
Rep.  875,  58  N.  W.  808;  Re  Williams, 
102  Cal.  70,  41  Am.  St.  Rep.  163,  86 
Pac  407;  Re  Newman,  75  Cal.  213,  7 
Am.  St.  Rep.  146,  16  Pac.  887 ;  Morrison 
V.  Sessions,  70  Mich.  297,  14  Am.  St. 
Rep.  500,  38  N.  W.  249 ;  Rowan's  Estate, 
182  Pa.  299,  19  Atl.  82 ;  Johnson's  Ap- 
peal, 88  Pa.  346;  Hockaday  v.  Lynn. 
200  Mo.  456,  8  L.R.A. (N.S.)  117,  118 
Am.  St.  Rep.  672,  98  S.  W.  585,  9  Ann. 
Caa.  775 ;  Eckford  v.  Knox,  67  Tev.  200, 
2  S.  W.  872;  Hartwell  v.  Tefft,  19 
R.  I.  644,  34  L.R.A.  500,  85  Atl.  882: 
Pearce  v.  Rickard,  18  R.  I.  142,  19 
L.R.A.  472,  49  Am.  St.  Rep.  755,  26 
Atl.  88;  Fosburgh  v.  Rogers,  114  Mo. 
122,  19  L.R.A.  201,  21  S.  W.  82;  Tir- 
rell  v.  Bacon,  3  Fed.  62;  Clarkson  v. 
Hatton,  143  Mo.  47,  39  L.R.A.  748.  65 
Am.  St.  Rep.  635,  44  S.  W.  761 ;  Butter- 
field  V.  Sawyer,  187  111.  598,  52  L.R.A. 
75,  79  Am.  St.  Rep.  246,  58  N.  E.  602; 
Gofer  V.  Scroggins,  98  Ala.  342,  39  Am. 
St.  Rep.   54,   13   So.   115;   Parsons  v. 
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Parsons,  101  Wis.  76,  70  Am.  St.  Rep. 
894,  77  N.  W,  147;  Reinders  v.  Koppel- 
mann,  94  Mo.  338,  SO  Am.  St.  Rep.  802, 
7  S.  W.  288;  Lynn  v.  Hockaday,  162 
Mo.  Ill,  85  Am.  St.  Rep.  485,  61  S.  W. 
885;  Barnhizel  v.  Ferrell,  47  Ind.  335; 
Schafer  v.  Eneu,  54  Pa.  304. 

Mr.  H.  S.  Melear  also  for  defendants 
in  error. 

Greenwood,  J.,  delivered  the  opin- 
ion of  the  court: 

The  material  facts  showed  that 
in  1879  Nathan  Harle,  who  was  then 
the  husband  of  Grade  Ann  Harle, 
and  Freeman  Slaughter,  who  was 
then  the  husband  of  Amanda 
Slaughter,  acquired  by  purchase  the 
160  acres  of  land  in  controversy. 
By  a  marriage  prior  to  that  with 
Gracie  Ann  Harle,  Nathan  Harle 
had  three  children  named  Bruff 
Harle,  John  Harle,  and  Amanda 
Slaughter.  Under  a  partition  be- 
tween Nathan  Harle  and  Freeman 
Slaughter,  40  acres  of  the  land  was 
set  apart  to  Freeman  Slaughter, 
and  the  remaining  120  acres  was 
set  apart  to  Nathan  Harle.  Out  of 
the  120  acres  Nathan  Harle  and 
Gracie  Ann  Harle  conveyed  60 
acres  to  John  Harle.  Gracie  Ann 
Harle  had  no  children,  but  she 
adopted,  in  compliance  with  the 
Texas  statute,  Mary  Ann  Richard- 
son, who  married  Wash  McGriff, 
and  Wash  McGriff  and  his  three 
children  by  Mary  Ann  McGriff  are 
termed  herein  the  McGriff  heirs. 
Mary  Ann  McGriff  died  intestate, 
and  at  a  later  date  Gracie  Ann  Harle 
also  died  intestate. 

This  suit  was  brought  in  the  dis- 
trict court  of  Navarro  county  by 
Nathan  Harle  against  Bruff  Harle, 
John  Harle,  and  Freeman  Slaugh- 
ter to  try  the  title  to  the  entire  160 
acres  of  land.  The  McGriff  heirs 
and  the  children  of  Amanda  Slaugh- 
ter, deceased,  intervened  in  the  suit. 
On  a  verdict  directed  by  the  court 
Freeman  Slaughter  recovered  the  40 
acres,  which  had  been  partitioned  to 
him,  subject  to  the  rights  of  the 
children  of  Amanda  Slaughter; 
John  Harle  recovered  the  60  acres, 
which  had  been  conveyed  to  him; 
and  Nathan  Harle  recovered  the  re- 


mainder of  the  land  siied  for.  The 
court  of  civil  appeals  affirmed  the 
judgment  of  the  trial  court,  save  as 
to  the  McGriff  heirs,  and,  with  re- 
spect to  them,  that  court  reversed 
the  judgment  of  the  trial  court  and 
rendered  judgment  in  their  favor 
for  an  undivided  half  of  the  land 
adjudged  below  to  Nathan  Harle. 
—  Tex.  Civ.  App.  — ,  166  S.  W.  674. 
Writs  of  error  were  granted  the 
several  applicants  because  this 
court  was  of  the  opinion  that  there 
was  probable  error  in  the  judgment 
of  the  court  of  civil  appeals  in  favor 
of  the  McGriff  heirs. 

The  land  in  controversy,  being  a 
part  of  the  community  estate  of 
Nathan  Harle  and  Gracie  Ann 
Harle,  passed  under  article  2469  of 
the  Revised  Statutes,  on  the  disso- 
lution of  the  marriage  relation  be- 
tween Nathan  Harle  and  Gracie 
Ann  Harle  by  the  latter's  death,  to 
Nathan  Harle  as  survivor,  unless 
descendants  of  a  child  or  children 
of  Gracie  Ann  Harle  survived  her. 
The  court  of  civil  appeals  concluded 
that  the  mother  of  the  McGriff  heirs, 
as  the  adopted  heir  of  Gracie  Ann 
Harle,  acquired  the  legal  status  of 
a  child,  and  that  hence  the  McGriff 
heirs  were  descendants  of  a  child, 
within  the  meaning  of  article  2469. 

It  seems  clear  to  us  that  the  words 
"child"  or  "children  of  the  deceased 
or  their  descendants,"  as  used  in  ar- 
ticle 2469,  cannot  be  interpreted  to 
include  adopted  heirs  and  their 
issue.  For,  as  was  said  in  Burgess 
V.  Hargrove,  64  Tex.  117:  "The 
Revised  Statutes  require  that  'the 
ordinary  signification  shall  be  ap- 
plied to  words,  except  words  of  art 
or  words  connected  with  a  partic- 
ular trade  or  subject-matter,  when 
they  shall  have  the  signification  at- 
tached to  them  by  experts  in  sucA 
art  or  trade,  or  with  reference  to 
such  subject-matter.'  The  words 
'child  or  children'  are  not  technical 
terms  to  require  the  evidence  of  an 
expert  to  define  them;  and  the  sub- 
ject-matter in  reference  to  which 
they  are  used  does  not  demand  that 
they  shall  receive  other  than  their 
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ordinary  signification.  That  hard- 
ship may  result  from  such  construc- 
tion is  not  for  the  courts,  but  for 
the  legislature,  to  take  into  consid- 
eration." 

The  ordinary  signification  of  child 
is  a  male  or  female  descendant  in 
the  first  degree.  As  the  mother  of 
the  McGriflf  heirs  was  not  descended 
from  Gracie  Ann  Harle,  but  from 
some  other  mother,  she  was  not  in 
fact  a  child  of  Gracie  Ann  Harle, 
under  the  ordinary  signification  of 
the  word  "child,"  and  therefore  the 
McGriff  heirs  were  not  in  fact 
descendants  of  a  child  of  Gracie  Ann 
Harle.  Cochran  v.  Cochran,  43  Tex. 
Civ.  App.  259,  95  S.  W.  732. 

In  Morse  v.  Osborne,  75  N.  H. 
487,  80  L.R.A.(N.S.)  914,  77  Atl. 
403,  Ann.  Cas.  1912A,  324,  an 
adopted  person  was  held  not  to  be 
"issue"  of  his  adopter,  within  the 
meaning  of  a  statute  of  descent  of 
New  Hampshire,  though  the  su- 
preme court  of  that  state  gave  to 
the  word  "issue"  the  meaning  of 
"child,  grandchild,  or  other  lineal 
descendant." 

The  supreme  court  of  Illinois 
reached  a  similar  conclusion  when 
it  said  in  Keegan  v.  Geraghty,  101 
111.  40:  "An  adopted  child  is  not  a 
child  in  fact,  nor  is  an  adopted  child, 
having  the  rights  of  a  child,  a  child 
in  fact." 

The  supreme  court  of  Vermont 
was  called  upon  to  determine  the 
status  of  one  Amanda  M.  Pennock, 
who  had  been  constituted  by  an  act 
of  the  legislature  "heir  at  law  of 
John  B.  and  Sally  Dunbar  ...  in' 
as  full  and  perfect  a  manner  as  if 
she  had  been  the  daughter  of  the 
said  John  B.  and  Sally  Dunbar  bom 
in  lawful  wedlock,"  and  it  was  held 
that  "she  is  merely  made  heir  at 
law  of  Mr.  and  Mrs,  Dunbar,  to 
share  as  their  child.  It  is  not  en- 
acted that  she  is  their  child,  or  that 
she  is  to  be  considered,  and  taken 
in  law,  to  be  their  child.  .  .  .  We 
cannot  go  farther  than  the  statute, 
which  merely  authorizes  her  to  take 
directly  as  heir  from  Mr.  and  Mrs. 
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Dunbar."  Moore  v.  Moore,  35  Vt. 
101. 

The  same  court,  in  construing 
another  legislative  enactment  consti- 
tuting John  Chancey  Chandler 
"heir  at  law"  of  John  Bullock,  de- 
clared :  "It  cannot  be  said  that  the 
act  under  and  by  virtue  of  which  he 
[John  Chancey  Chandler]  was 
adopted,  made  him  the  child  or  issue 
of  John  Bullock.  The  words  'child' 
or  'issue'  are  defined  to  mean 
progeny  or  offspring."  Stanley  v. 
Chandler,  53  Vt.  624. 

As  announced  in  Eckford  v.  Knox, 
67  Tex.  200,  2  S.  W.  372,  adoption 
under  our  statutes  does  not  consti- 
tute the  adopted  person  a  member  of 
the  family  of  the  adopter,  and  does 
not  confer  the  privileges  nor  impose 
the  duties  which  arise  from  the  re- 
lation of  parent  and  child,  as  was  the 
ease  under  the  civil  law,  but,  on  the 
contrary,  the  complete  effect  of  com- 
pliance with  article  1  is,  as  declared 
in  article  2,  to  put  the  adopted  per- 
son in  the  same  position  with  respect 
to  succession  to  the  estate  of  the 
adopter  on  his  death  as  a  child  would 
occupy,  except  that  as  against  a 
child  born  in  lawful  wedlock  the 
adopted  person  cannot  take  more 
than  one  fourth  of  the  estate.  It 
necessarily  follows  that  adoption  in 
Texas  does  not  give  the  adopted 
person  the  legal  status  of  a  child. 
The  opinion  of  Chief  Justice  Willie 
in  Eckford  v.  Knox  has  been 
followed  in  the  case  of  State  ex  rel. 
Walton  V.  Yturria,  109  Tex.  220, 
L.R.A.1918F,  1079,  204  S.  W.  315, 
this  day  decided  by  this  court, 
wherein  it  was  determined  that  an 
adopted  person  was  not  a  ^irect 
lineal  descendant  of  his  adopter, 
and  that  such  person  did  not  acquire 
the  status  of  a  child  of  his  adopter. 
The  doctrine  announced  in  Eckford 
V.  Knox  had  previously  been  re- 
afiirmed  in  Taylor  v.  Deseve,  81  Tex. 
249,  16  S.  W.  1008. 

Under  our  construction  of  the 
statutes,  we  do  not  deny  the  adopted 
person  any  of  "the  rights  and  privi- 
leges, both  in  law  and  equity,  of  a 
legal  heir  of  the  parly  so  adopting 
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him,"  to  which  he  is  entitled  under 
article  2,  Rev.  Stat.;  but  we  do  not 
extend  the  statute  so  as  to  confer 
rights  and  privileges  in  the  estate 
of  the  adopter  on  others  than  the 
person  adopted.  The  right  to  in- 
herit from  Gracie  Ann  Harle  was 
given  to  the  person  she  adopted. 
When  that  person  died  before  Gracie 
Ann  Harle,  the  latter's  estate  could 
not  pass  to  her.  The  adopted  person 
acquired  no  right,  through  her 
adoption,  to  be  represented  by  her 
heirs  in  the  distribution  of  the 
adopter's  estate.  For  it  is  the 
settled  law  in  Texas  that,  when 
children  of  a  deceased  child  inherit 
from  a  parent  of  such  child,  under 
our  statutes  of  descent,  they  take, 
not  through  or  by  representation  of 
the  parent,  but  directly  from  the 
deceased.  Chief  Justice  Gaines,  in 
delivering  the  opinion  in  Powers  v. 
Morrison,  88  Tex.  139,  28  L.R.A. 
521,  53  Am.  St.  Rep.  738,  30  S.  W. 
853,  said  that  the  following  is  an 
accurate,  terse,  and  forcible  state- 
ment of  the  law,  viz. :  "The  grand- 
children of  an  intestate  take  by 
substitution,  not  through,  but  para- 
mount to,  their  parent.  The  law 
desi^ates  t^em  as  a  person  to  take 
a  title,  derived  not  from  the  parent, 
but  immediately  from  the  intestate. 
The  property  never  was  in  the  par- 
ent, and  consequently  they  did  not 
inherit  from  him  what  he  had  not." 
Article  2466,  Rev.  Stat.,  appears 
to  expressly  forbid  recognizing  any 
right  of  inheritance  in  the  McGriflf 
heirs,  they  not  being  "children  or 
lineal  descendants  of  the  intestate ;" 
for  the  article  denies  the  right  of 
inheritance  to  any  persons  whatso- 
ever ither  than  to  children  or  lineal 
descendants  of  the  intestate,  unless 
they  are  in  being  and  unless  they 
are  also  "capable  in  law  to  take  as 
heirs"  at  the  time  of  the  death  of 
the  intestate;  and  we  have  no  stat- 
ute conferring  any  right  of  inher- 
itance in  the  estate  of  an  adopter  on 
the  children  or  descendants  of  the 
adopted  person.  Yet  "the  right  of 
succession  in  this  state  is  the  crea- 
ture of  statutory  law."    Powers  v. 


Morrison,  88  Tex.  137,  28  L.RA- 
621,  53  Am.  St.  Rep.  738,  30  S.  W. 
852. 

There  are  decisions  of  other  states 
upholding  the  right  of  children  of  an 
adopted  person  to  inherit  from  the 
adopter.  But,  as  pointed  out  in  Ber- 
nero  v.  Goodwin,  267  Mo.  427,  184 
S.  W.  75,  cited  in  behalf  of  defend- 
ants in  error,  these  decisions  are  in 
the  main  based  on  one  of  the  two 
following  propositions:  (1)  That 
"under  the  civil  law  the  children 
of  an  adopted  child  stood  in  the 
position  of  grandchildren  of  the 
adopting  parent,"  and  "since  adop- 
tion was  a  creature  of  the  civil  law 
and  unknown  to  the  common  law, 
the  courts  would  look  to  the  civil 
law  for  aid  in  construing  the  re- 
spective statutes;"  and  (2)  that  the 
term  "heir,"  when  used  in  an  adop- 
tion statute,  "'implies  representa- 
tion', and  that  therefore  upon  the 
death  of  an  adopted  child  her  chil- 
dren succeeded  to  her  rights  as  heir 
of  the  adopting  parent." 

In  our  opinion,  neither  of  these 
propositions  should  have  controlling 
weight  in  construing  our  statutes. 
As  pointed  out  in  Eckford  v.  Knox, 
the  civil  law  doctrine  was  so  modi- 
fied by  the  terms  of  our  adoption 
statute  as  to  preclude  giving  chil- 
dren of  an  adopted  person  the 
status  of  grandchildren  of  the 
adopter.  And  it  would  be  utterly 
inconsistent  with  D^.-ent- 
the  principles  enun-  *i.nareii  €.f 
dated  in  Powers  v.  •*••"*•*  '*"*• 
Morrison  to  extend  to  the  children 
of  adopted  persons,  by  means  of 
representation,  a  right  of  inherit- 
ance in  the  estate  of  their  parent's 
adopter. 

We  have  considered  the  assign- 
ments of  all  parties,  and  find  no 
error  in  the  action  of  the  district 
court  or  court  of  civil  appeals,  save 
as  indicated  above.  We  fully  ap- 
preciate the  importance  of  this 
decision,  and  have  given  it  commen- 
surate consideration. 

The  judgment  of  the  Court  of 
Civil  Appeals  is  reversed,  and  that 
of  the  District  Court  is  affirmed. 
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ANNOTATION. 
Rifl^t  of  children  of  adopted  child  to  inherit  from  the  adopting  parent. 


As  to  right  of  children  of  an 
adopted  child  to  take  the  share  which 
the  parent  would  have  taken  under  a 
will  if  he  had  survived  the  testator, 
see  annotation  in  8  A.L.R.  1012.  And 
as  to  right  of  child  adopted  after  tes- 
tator's death  to  take  under  will,  see 
annotation  in  6  A.L.R.  1280. 

As  to  whether  or  not  the  use  of  the 
term  "issue"  includes  adopted  chil- 
dren, see  annotation  in  2  A.L.R.  974. 

The  great  majority  of  Statutes  of 
Adoption  and  of  Descent  and  Distribu- 
tion which  have  been  construed  have 
been  held  to  entitle  the  children  of 
an  adopted  child  who  has  predeceased 
the  adoptive  parent  to  inherit  from  the 
adopter  as  though  the  aidopted  child 
had  been  a  child  by  blood ;  or,  in  other 
words,  the  decisions  pass  the  status 
and  rights  of  the  adopted  person  on  to 
his  children  so  as  to  permit  them  to 
inherit  from  the  adopting  parent. 
The  following  cases  so  hold: 

Georgla.^Pace  t.  Klink  (1874)  61 
Ga.  220. 

Kansas. — Gray  v.  Holmes  (1896)  57 
Kan.  217,  33  L.R.A.  207,  46  Pac.  596. 

Kentucky. — Power  v.  Hafley  (1887) 
85  Ky.  671,  4  S.  W.  683,  followed  in 
Atchison  v.  Atchison  (1890)  89  Ky- 
488,  12  S.  W.  942. 

Minnesota. — Fiske  v.  Lawton  (1913) 
124  Minn.  85,  144  N.  W.  455. 

Missouri. — Bernero  v.  Goodwin 
(1916)  267  Mo.  427,  184  S.  W.  IS. 
Williams  v.  Weber  (1917)  271  Mo.  150, 
195  S.  W.  1009;  Re  Cupples  (1917)  272 
Mo.  465,  199  S.  W.  556. 

Ohio. — Kroff  v.  Armhein  (1915)  5 
Ohio  App.  37,  affirmed  in  (1916)  94 
Ohio  St  282,  114  N.  E.  267. 

Pennsylvania.  —  Webb's  Estate 
(1915)  250  Pa.  179,  95  Atl.  419. 

Vermont.— Re  Walworth  (1912)  85 
Vt.  822,  87  L.R.A.(N.S.)  849,  82  Ati. 
7,  Ann.  Cas.  1914C,  1223. 

And  tha{  under  the  Roman  law  the 
effect  of  an  adoption  was  to  make  the 
children  of  the  adopted  person  grand- 
children of  the  adopter,  see  Vidal  v. 
Commagere  (1858)  13  La.  Ann.  516. 

In  a  number  of  the  cases  which 
15  A.L.R.— 80. 


support  the  general  rule  the  conclu- 
sion has  evidently  been  largely  in- 
fluenced by  the  fact  that  adoption  is  a 
creature  of  the  civil  law,  which  per- 
mitted the  children  of  an  adopted 
child  to  stand  in  the  position  of  grand- 
children to  the  adopting  parent.  Thus 
in  Power  v.  Hafley  (Ky.)  supra,  where 
the  adopting  act  made  the  adopted 
child  capable  of  taking  and  holding 
by  descent  as  if  born  the  adopter's 
lawful  child,  in  holding  that  the 
words  "kindred"  and  "children,"  as 
used  in  the  Kentucky  Statutes  of 
Descents  were  not  necessarily  con- 
fined to  blood  relations,  but  could  be 
so  construed  as  to  take  in  adopted 
children,  so  that  one,  by  adopting  an- 
other, might  make  that  other  his  own 
heir  and  enable  the  children  of  the 
adopted  person  to  inherit  from  him, 
the  court  said:  "The  common  law 
made  no  provision  for  adopting  chil- 
dren. Hence,  we  get  no  light  from 
that  law  to  guide  us  in  the  present 
investigation.  Most  of  the  states  of 
the  Union  have,  within  the  last  few 
years,  enacted  general  laws  providing 
for  the  adoption  of  children,  and  mak- 
ing them  the  legal  heirs  of  the 
adopting  parents.  Of  course,  the  laws 
of  these  states  are  not  uniform  in 
substance — the  laws  of  each  more  or 
less  limit  and  restrict  the  legal  status 
of  ihe  adopting  parent  and  the  adopted 
child.  And  while  the  reported  ad- 
judications of  these  states  construing 
the  adopting  statutes  are  sparse,  yet 
they  nearly  all  agree  in  fixing  the 
legal  status  of  the  adopted  child  as 
follows:  That  it  is  the  event  of 
adoption  that  fixes,  under  the  law  au- 
thorizing the  adoption,  the  legal 
status  of  the  adopted  child;  and  the 
child,  by  the  event  of  adoption,  be- 
comes the  legal  child  of  the  adopting 
parent,  and  stands,  as  to  the  property 
of  the  adopting  parent,  in  the  same 
light  as  a  child  born  in  lawful  wed- 
lock, save  in  so  far  as  the  exceptions 
in  the  statute  authorizing  the  adop- 
tion declare  otherwise.  And  when  the 
statute  authorizes  a  full  and  complete 
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adoption,  the  child  adopted  thereunder 
acquires  all  the  legal  rights  and  ca- 
pacities, including  that  of  inheritance, 
of  a  natural  child,  and  is  under  the 
same  duties.  ...  By  the  request  of 
Frederick  Hafley,  the  legislature  made 
Sylvania  his  legal  heir,  and  invested 
her  with  as  full  capacity  to  take  and 
bold  his  estate  by  descent  as  if  she 
was  his  natural  child.  Thus  was  her 
legal  status  fixed  by  a. law  operating 
directly  upon  her  and  Hafley,  and 
which  contained  no  restrictions  or 
limitations  whatever.  She  was  made 
a  full  legal  heir,  and  was  put  pre- 
cisely upon  the  same  footing,  so  far 
as  taking  and  holding  Hafley's  prop- 
erty by  descent  was  concerned,  as  a 
natural  child.  So,  it  would  seem  to 
follow,  as  a  logical  sequence,  that  the 
children  of  Sylvania,  she  having  died 
before  Hafley,  take  under  our  laws 
of  descent  as  her  direct  representa- 
tives." And  in  Gray  v.  Holmes  (1896) 
57  Kan.  217,  83  L.R.A.  207,  45  Pac. 
596,  in  refuting  the  contention  that 
adoption  conferred  upon  the  adopted 
persons*  heirs  no  right  to  inherit  from 
the  adopter,  because  the  Statute  of 
Descents  in  the  use  of  the  word 
"children,"  referred  only  to  children 
by  blood,  it  was  held  that  such  rea- 
soning was  inconsistent  with  the  fair 
interpretation  of  the  Statute  of  Adop- 
tion, in  view  of  its  having  been 
adopted  from  the  civil  law.  In  this 
connection  the  court  said:  "The 
adoption  of  children  is  an  invention 
usually  accredited  to  the  civilians. 
It  is  not  of  common-law  origin.  It  is 
now  common  in  Europe,  and  is  rec- 
ognized and  regulated  in  most  of  the 
states  of  our  Union  by  statute.  In 
Vidal  V.  Commagefe  (1858)  13  La. 
Ann.  616,  it  is  stated,  on  the  authority 
of  the  Digest,  that  'under  the  Roman 
law,  the  person  adopted  entered  into 
the  family,  and  came  under  the  power 
of  the  person  adopting  him.  And  the 
effect  was  such  that  the  person 
adopted  stood  not  only  himself  in  re- 
lation of  child  to  him  adopting,  but 
his  children  became  the  grandchildren 
of  such  person.'  ...  In  the  con- 
struction of  a  statute  founded  upon  s 
principle  of  the  Roman  law,  we  are 
authorized  to  appeal  to  that  law  as 


an  aid  in  the  interpretation  of  the 
statute.  And  we  think  it  plain,  from 
the  language  of  our  statutes,  con- 
strued in  the  light  of  the  adjudged 
cases  and  the  principles  of  the  civil 
law,  that  the  widower  and  the  child 
of  Alice  Ann  inherited,  through  her, 
an  interest  in  the  estate  of  Adam 
Huffman." 

And  in  Pennsylvania  it  has  been 
held  that  the  Adoption  Statute  by  the 
use  of  the  term  "heir"  entitles  the  chil- 
dren of  a  deceased  adopted  parent  to 
inherit  from  the  adopting  parents  the 
share  which  their  parent  would  have 
taken  if  alive.  Thus  in  Webb's  Es- 
tate (1916)  250  Pa.  179,  95  Atl.  419, 
the  court  adopted  the  theory  that  the 
term  "heir"  in  the  Pennsylvania  stat- 
ute, providing  that  an  adopted  child 
"shall  have  all  the  rights  of  a  child 
and  heir  of  such  adopting  parent,"  im- 
plied representation  in  case  of  death 
of  such  adopted  parent  by  his  or  her 
issue,  saying:  "By  the  terms  of  the 
Act  of  May  9, 1889,  the  person  adopted 
thereunder  as  the  child  of  another  be- 
comes entitled  to  all  the  rights  of  a 
child  and  heir  of  the  adopting  parent 
The  rights  thus  conferred  are,  of 
course,  strictly  legal  rights,  such  as 
are  created  by  law;  and  in  this  par- 
ticular instance  the  only  right  in- 
volved relates  to  property.  What 
right — that  is  to  say,  what  enforce- 
able claim  or  title — has  one  born  in 
lawful  wedlock  to  the  property  of  the  j 
parent?  Just  as  we  measure  the  | 
right  of  such  an  one,  so  we 
must  measure  the  right  of  Mrs.  ' 
Beckwith,  the  parent  of  the  claim- 
ant, in  the  estate  of  this  in- 
testate. Only  by  so  doing  can  we  ac- 
cord to  her  the  full  benefit  of  the 
statute  under  which  she  became  a 
child  by  adoption.  It  is  a  mere  truism 
that  no  right  in  the  child  to  any  of  the 
property  of  the  parent  arises  out  of 
the  mere  parental  relation,  so  long  as 
the  parent  survives.  It  is  the  right 
of  the  parent  to  do  with  the  proper^ 
as  he  or  she  sees  fit,  an^  it  is  only 
when  the  parent's  dominion  over  it  is 
terminated  by  death  that  anybody  | 
succeeds  to  that  right.  If  the  parent, 
who  has  the  legal  right  to  appoint « 
successor  in  right,  die  without  making 
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sach  appointment,  in  such. case  the 
law  appoints  as  the  successor  the  sur- 
viving child,  or  children  if  more  than 
one,  and  the  issue,  if  any,  of  any  de- 
ceased child.  It  is  only  at  this  point 
of  time,  the  death  of  the  parent,  that 
the  law  gives  the  child  any  right, 
title,  or  claim  to  the  property  of  the 
parent  If  the  child  be  not  then  liv- 
ing, his  right  must  be  taken  to  have 
died  with  him.  So  then,  Mrs.  Beck- 
with  having  died  prior  to  the  death 
of  Mrs.  Webb,  the  intestate,  it  may 
be  argued,  and  is,  that. notwithstand- 
ing she  never  came  into  possession  of 
any  property  of  her  adopting  parent, 
she  nevertheless  enjoyed  every  prop- 
erty right  in  connection  therewith  that 
would  have  been  hers  had  she  been  a 
natural  instead  of  an  adopted  child, 
and  that  nothing  in  the  way  of  right 
survived  to  her  children.  The  argu- 
ment against  such  proposition  is,  of 
course,  that  once  made  a  child  by  the 
law  the  legal  incidents  to  the  parental 
relation  attached,  among  them  the 
right  of  representation  under  the 
intestate  laws  of  the  state.  Certain- 
ly, as  thus  stated,  the  question  as  to 
what  was  the  legislative  purpose 
would  be  at  least  debatable,  as  the 
present  controversy  abundantly 
shows,  a  circumstance  which  lends 
force,  as  we  think,  to  the  view  we  are 
about  to  express.  If  the  Act  of  May 
9,  1889,  had  done  no  more  than  invest 
the  adopted  person  with  the  rights  of 
a  child,  this  debatable  question  would 
have  been  the  determining  one,  and 
unavoidable  in  any  such  controversy 
as  we  have  here.  It  was  to  obviate 
any  such  question  and  make  clear  the 
legislative  purpose  that  the  act  pro- 
ceeds further  and  invests  the  adopted 
party,  not  only  with  the  rights  of  a 
child,  but  with  the  rights  of  an  heir. 
The  langx'  ^ge  of  the  act  is,  'Shall  have 
all  the  rights  of  a  child  and  heir  of 
such  adopting  parent.'  The  two  words 
'child'  and  'heir'  do  not  have  the  same 
meaning.  The  employment  of  the  two, 
tf  there  were  nothing  else,  is  sufficient 
to  indicate  that  to  each  was  given  a 
meaning  of  its  own.  By  the  word 
'heir*  we  are  to  understand  the  per- 
son appointed  by  law  to  succeed  in 
cases  of  intestacy  to  the  estate  in 


question.  One  manifest  distinction  is 
this, — ^that  where  as  the  word  'child' 
may  import  succession,  having  in  mind 
the  provisions  of  our  intestate  laws, 
the  word  'heir*  certainly  does  so  im- 
port. No  one  can  be  the  heir  of  a 
living  person;  so  when  the  act  de- 
clares that  the  adopted  person  shall  be 
the  heir  of  the  adopting  parent, 
the  reference  must  be  to  death 
of  the  parent,"  and  it  is  to  be 
read  just  as  though  it  said  in 
terms  that  upon  the  death  of  the 
adopting  parent  the  child  adopted 
shall  become  his  or  her  heir;  that  is 
to  say,  shall  be  the  person  in  case  of 
intestacy  to  succeed  to  the  estate  of 
the  parent.  While  a  gift  to  an 
adopted  child  would  be  held  to  lapse 
in  case  where  he  or  she  died  in  the 
lifetime  of  the  adopting  parent,  ex- 
cept as  the  children  of  such  an  one 
should  bring  themselves  within  the 
designation  of  grandchildren  of  the 
adopting  parent — the  exact  question 
suggested  above — ^yet  in  a  gift  to  the 
heir  or  heirs,  no  matter  whether  in 
the  singular  or  plural,  the  reference 
is  to  a  class  of  persons  who  take  by 
succession  from  generation  to  genera- 
tion. .  .  .  It  is  quite  enough  to  know 
that  by  the  act  of  her  adoption  Mrs. 
Beckwith  became  invested  with  the 
right,  upon  the  death  of  Mrs.  Webb,  to 
become  her  heir  at  law,  and,  with 
this  investment,  went  the  right  of 
succession  iu  her  legal  heirs,  so  that 
in  case  she  were  not  living  at  the 
death  of  Mrs.  Webb,  as  was  the  case, 
her  own  heirs  would  succeed  as  she 
herself  would  have  done  if  living. 
Therefore  it  is  that  into  the  discus- 
sion as  to  whether  her  children  can 
be  brought  into  the  relation  of  grand- 
children of  the  adopting  parent  so  as 
to  entitle  them  to  take  under  the  in- 
testate law  we  need  not  enter.  We 
rest  our  conclusion  on  the  fact  that 
Mrs.  Beckwith  was  made  the  heir  of 
the  adopting  parent  by  law."  And  in 
Re  Walworth  (1912)  85  Vt.  822,  37 
L.R.A.(N.S.)  849,  82  Atl.  7,  Ann.  Cas. 
1914C,  1223,  where  the  Statute  of 
Adoption  created  the  same  rights  of 
inheritance  between  the  parties  as 
though  the  person  adopted  had  been 
the    legitimate   child    of  the   person 
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making  the  adoption,  and  the  Statutes 
of  Descent  provided  that  an  intestate's 
estate  should  descend  to  his  "chil- 
dren" unless  he  had  married  and  left 
no  "issue,"  it  was  held  that  the  words 
"children"  and  "issue"  are  not  limited 
to  natural  children  born  in  lawful 
wedlock,  but  include  adopted  children 
and  their  legal  representatives,  so 
that  the  child  of  an  adopted  daughter, 
deceased,  was  entitled  to  inherit 
through  her  by  right  of  representa- 
tion, and  share  in  the  adoptive  father's 
intestate  estate.  This  was  upon  the 
theory  that  the  word  "adoption"  es- 
tablishes the  relationship  of  parent 
and  child  with  all  the  consequences  of 
that  relationship,  including  the  right 
of  inheritance,  which  right  extends  to 
the  issue  of  the  adopted  child  in  case 
the  adopted  parent  dies  intestate  prior 
to  the  death  of  the  adopting  parent 
whose  estate  is  to  be  distributed.  The 
opinion  in  this  case  also  contains  an 
extended  discussion  of  the  early  his- 
tory of  adoption,  including  the  rights 
attached  thereto  as  established  by  the 
Romans. 

In  Missouri,  where  the  courts  have 
reached  a  similar  conclusion,  it  has 
been  held  (Bernero  v.  Goodwin  (1916) 
267  Mo.  427,  184  S.  W.  75)  that  resort 
neither  to  the  precepts  of  civil  law  nor 
to  the  implication  of  representation 
springing  from  the  word  "heir"  dis- 
cussed in  the  Webb  Case  (1916)  250 
Pa.  179,  95  Atl.  419,  supra,  was  neces- 
sary, but  that  sufficient  reason  for 
holding  that  the  natural  child  of  an 
adopted  child  (the  adopted  child  hav- 
ing predeceased  the  adopting  parent) 
inherits  from  the  adopting  parent 
could  be  found  in  the  Missouri  stat- 
utes and  decisions.  The  court  said: 
"We  have  reached  the  conclusion  that 
in  this  state  the  natural  child  of  an 
adopted  child  (the  adopted  child  hav- 
ing predeceased  the  adopting  parent) 
inherits  from  the  adopting  parent  for 
the  following  reasons:  Section  1671, 
Mo.  Rev.  Stat.  1909,  provides  that  a 
person  may  by  deed  'adopt  any  child 
or  children  as  his  or  her  heir,'  etc. 
The  deed  of  adoption  in  the  present 
case  was  in  compliance  with  that  stat- 
ute. Section  332,  Rev,  Stat.  1909,  be- 
ing one  of  the  statutes  of  descent  of 


the  estate  of  an  intestate,  provides, 
among  other  things,  that  the  estate 
'shall  descend  and  be  distributed  in 
parcenary,  to  his  kindred,  male  and 
female,  subject  to  the  payment  of  his 
debts  and  the  widow's  dower,  in  the 
following  course:  First,  to  his  chil- 
dren, or  their  descendants,  in  equal 
parts.'  It  has  been  held  by  this  court 
that  an  adopted  child  was  a  child 
within  the  meaning  of  the  above- 
quoted  statute  on  descents  (Fosburgh 
V.  Rogers  (1893)  114  Mo.  133, 19  L.R.A, 
20,  21  S.  W.  82),  and  also  that  an 
adopted  child  is  a  child  within  the 
meaning  of  other  sections  of  the 
descent  laws  (Moran  v.  Stewart 
(1894)  122  Mo.  299,  26  S.  W.  962). 
The  above-mentioned  portion  of  the 
statutes  on  descent  as  construed, 
therefore,  means  the  same  as  if  it 
read:  'First,  to  his  children  [either 
natural  born  or  adopted),  or  their 
descendants,  in  equal  parts.'  Since 
Emanuel  C.  Bernero  (the  adopted 
child)  was  the  inheriting  child  of 
Theresa  Bernero  (the  adopting  par- 
ent), within  the  meaning  of  the  fore- 
going Statute  of  Descent,  and  since 
Louis  Bernero,  appellant  here,  was  the 
blood  child,  and  therefore  unquestion- 
ably the  descendant,  of  said  Emanuel, 
deceased,  we  think  it  inevitably  fol- 
lows that,  under  the  Statute  of 
Descent,  Louis  Is  entitled  to  the  said 
distributive  share  in  said  estate  in 
the  event  said  Theresa  died  intestate. 
As  we  have  gathered  it  from  the  briefs 
and  oral  argument,  respondent's  main 
contention  is  that  the  appellant,  the 
blood  child  of  the  adopted  child,  must 
receive  its  right  to  a  distributive 
share,  if  any,  solely  under  the  deed  of 
adoption  executed  by  his  natural 
father  and  the  adopting  parent,  and 
that,  since  the  Adoption  Statute  makes 
no  provision  for  the  descendants  of 
the  adopted  child,  and  since  the  rights 
created  by  the  deed  of  adoption  are 
personal  between  the  contracting  par- 
ties, and  not  such  as  extend  to  other 
parties,  the  appellant  can  receive  no 
share  in  the  estate  of  the  adopting  par- 
ent. The  error  of  the  above  position, 
as  it  appears  to  us,  is  in  assuming 
that  the  right  of  appellant  to  claim  a 
distributive    share   in   the   estate  is 
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limited  solely  to  the  adoption  laws 
and  deed  of  adoption,  to  the  exclusion 
of  all  rights  given  by  the  statute  on 
descents.  ...  In  the  present  case 
appellant,  the  natural  child  of  the 
adopted  child,  does  not,  in  a  proper 
sense,  take  under  the  deed  of  adop- 
tion. The  deed  of  adoption  created  the 
status  of  an  inheriting  child  in  ap- 
pellant's father,  and  the  right  of  ap- 
pellant to  represent  his  father  is  given 
him  by  the  Statute  of  Descents,  by  use 
of  the  words  'or  their  descendants.' 
So,  as  in  the  firat  instance,  it  is  not 
necessary  to  refer  to  the  civil  law  to 
ascertain  whether  an  adopted  child  in 
Missouri  is  thereby  given  the  right  to 
be  an  heir, — this  because  the  Missouri 
Adoption  Statute  expressly  says  he  is 
an  heir,  neither  is  it  necessary,  in 
the  second  instance,  to  look  to  the  im- 
plication of  representation  arising 
from  the  use  of  the  word  'heir'  in  the 
Adoption  Statute — ^this  because  the 
Statute  of  Descent  takes  hold  of  the 
matter  when  once  the  status  of  an  in- 
heriting child  is  given  the  adopted 
child,  and  provides  for  representa- 
tion or  succession  by  use  of  the  words 
'or  their  descendants.'  The  fact  that 
the  courts  of  other  states  have  reached 
the  same  conclusion  as  herein  reached, 
but  by  a  different  process  of  reason- 
ing, but  strengthens  the  soundness  of 
the  result  herein  reached." 

And  in  Williams  v.  Weber  (1917) 
271  Mo.  150, 195  S.  W.  1009,  in  answer 
to  the  question  whether  the  children 
of  an  adopted  child  who  died  before 
her  adopting  parents  can  take  under 
the  Statute  of  Descent  the  same  estate 
which  their  mother  would  have  taken 
had  she  outlived  her  adopting  parents, 
the  court  said:  "This  question  is  de- 
terminable by  a  consideration  of  the 
first  clause  of  the  Statute  of  Descents, 
viz.,  'first  to  his  children,  or  their 
descendants'  (Rev.  Stat.  1909,  §  332), 
which  has  been  interpreted  in  Bernero 
V.  Goodwin  (1916)  267  Mo.  454etseq., 
184  S.  W.  74,  to  include,  under  the 
terms  to  his  children'  in  the  first  sub- 
division thereof,  an  adopted  child  as 
well  as  a  natural  child.  It  necessarily 
follows  from  that  ruling  that  the  al- 
ternative terms  of  said  statute,  viz., 
'or  their  descendants,'  likewise  em- 


brace the  children  of  an  adopted,  as 
well  as  a  natural,  child.  Hence,  in 
case  of  the  death  of  an  adoptive  child 
prior  to  the  death  of  the  adopting  par- 
ent, such  child  stands  in  the  same  re- 
lation of  heirship  to  the  estate  pos- 
sessed by  the  adopting  parent  at  the 
time  of  his  or  her  death  that  a  nat- 
ural and  lawfully  born  child  would 
occupy  under  similar  circumstances. 
Applying  this  principle  to  the  facts  in 
the  instant  case,  the  result  is  that  the 
Cline  children,  whose  mother  was  law- 
fully adopted  both  by  Thomas  F. 
Ackerman  and  his  wife  Susan,  are  en- 
titled to  inherit  the  undisposed  estate 
of  either  of  her  adopting  parents  at 
the  time  of  their  respective  deaths, 
just  as  if  they  were  natural  and  law- 
ful grandchildren  of  the  adopting 
parents  of  their  mother.  There  was 
no  residuary  clause  in  the  will  of 
Thomas  F.  Ackerman ;  neither  did  his 
wife  Susan  Ackerman  make  any  tes- 
tament. It  follows  that  the  personal 
estate  which  was  devised  absolutely  to 
his  wife  under  the  will  of  Thomas  F. 
Ackerman  descended,  upon  the  death 
of  his  wife,  to  the  Cline  children  as 
the  lawful  'descendants'  of  Mary 
Cline,  the  adopted  daughter  of  the  de- 
ceased wife." 

And  in  Ohio,  a  similar  conclusion 
has  been  reached  seemingly  in  reli- 
ance only  on  the  terms  of  the  stat- 
utes.     Thus    in    Kroff    t.    Armhein 

(1915)  5  Ohio  App.  37,  affirmed  in 

(1916)  94  Ohio  St.  282,  114  N.  E.  267, 
it  was  held  that  real  estate  of  an 
adoptive  parent  descended  to  the  child 
of  a  deceased  adopted  daughter  by 
virtue  of  statutes  making  an  adopted 
child,  "the  child  and  legal  heir  of  the 
person  so  adopting  him  or  her,  en- 
titled to  all  the  rights  and  privileges" 
of  a  child  "begotten  in  lawful  wed- 
lock." And  the  supreme  court,  in  af- 
firming the  decision  of  the  appellate 
court,  further  held  that  this  invest- 
ment of  the  adopted  child  with  all  the 
rights  and  privileges  of  a  blood  child 
was  not  cut  down  by  a  subsequent  pro- 
vision of  the  statute,  to  the  effect  that, 
on  decease  of  the  adopting  parent  and 
the  subsequent  decease  of  the  adopted 
child  without  issue,  the  proper^  of 
the  adopting  parent  shall  descend  to 
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his  or  her  kin  rather  than  to  the  kin 
of  the  adopted  child,  the  theory  being 
that  such  limitation  clearly  did  not 
apply  to  a  case  where  there  was  is- 
sue of  the  adopted  child,  as  in  the 
case  under  consideration. 

In  Pace  v.  Klink  (1874)  51  Ga.  220, 
where  the  special  statute  under  con- 
sideration had  changed  the  name  of 
the  child,  and  expressly  entitled  him 
to  all  the  rights  and  privileges  of  a 
blood  child,  and  made  him  capable  of 
taking,  receiving,  and  inheriting  all 
manner  of  property  under  the  Statute 
of  Distribution  so  far  as  related  to 
the  estate  of  the  adopter,  it  was  held 
that  the  children  of  the  adopted  child, 
who  had  predeceased  the  adopter, 
stood  in  the  place  of  and  represented 
their  father,  so  as  to  take  whatever 
of  the  estate  of  the  adoptive  parent 
the  adopted  child  would  have  taken  if 
living. 

But  in  Texas  a  contrary  conclusion 
has  been  reached.  Thus  in  the  re- 
ported case  (Harle  v.  Hakle,  ante, 
1261)  it  was  held  that,  although  the 
Texas  statutes  put  the  adopted  per- 


son in  the  same  position  vrith  respect 
to  the  succession  to  the  estate  of  the 
adopter,  on  his  death,  as  a  child  would 
occupy,  except  that  as  against  a  child 
born  in  lawful  wedlock,  the  adopted 
child  could  not  take  more  than  one 
quarter  of  the  estate,  which  limitation, 
however,  necessarily  showed  that 
adoption  in  Texas  did  not  give  the 
adopted  person  the  full  legal  status 
of  a  natural  child,  the  Statute  of 
Descent  and  Distribution  could  not  be 
interpreted  to  include  adopted  chil- 
dren and  their  issue  within  the  words 
"child"  or  "children  of  the  deceased 
or  their  descendants,"  so  as  to  permit 
an  extension  of  the  statute  which 
would  confer  rights  and  privileges  in 
the  estate  of  the  adopter  upon  the  chil- 
dren of  an  adopted  child  who  pre- 
deceased the  adopting  parents.  In 
reaching  this  conclusion  it  will  be 
remembered  that  the  court  expressly 
refused  to  look  either  to  the  civil  law 
for  aid  in  construing  the  statute,  or 
to  adopt  the  so-called  Pennsylvania 
theory  of  right  of  inheritance  by  rep- 
resentation. G.  J.  C. 


PAUL  OLSON,  Respt., 

V. 

GRAND  LODGE,  ANCIENT  ORDER  OF  UNITED  WORKMEN  OF 

NORTH  DAKOTA,  Appt. 

Worth  DaHeota  Supreme  Court  — July  0,  1991. 
(—  N.  D.  — >  184  N.  W.  7.) 

Insurance  —  effect  of  cause  of  death. 

1.  The  provisions  in  a  beneficial  certificate  of  Insurance,  which  limits 
the  liability  of  the  beneficial  order  if  the  insured  member  shall  engage 
in  the  occupation  of  a  soldier  in  time  of  vrar,  engage  in  military  service 
in  time  of  war,  or  shall  enter  in  the  service  of  the  United  States  Army, 
state  grounds  of  a  status,  and  not  of  causation  as  a  test,  where  no  pro- 
visions otherwise  indicate. 

{See  note  on  this  question  beginning  on  page  1280.] 

—  war  risk  —  waiver. 

2.  The  failure  of  a  beneficial  order  to 
lemand  or  secure  from  its  insured  mem 


ber  an  application  for  war  permit  and 
the  payment  or  refusal  of  an  extra  war 
premium  provided  by  its  regulations 
for  its  members  engaged  in  military 


service,  aiid  the  reception  of  regular 
assessments  and  lodge  dues  while  know- 
ing that  the  insured  member  was  in 
the  service,  do  not  constitute,  for  rea- 
sons stated  in  the  opinion,  waiver  or 
grounds  of  estoppel. 
[See  11  A.L.R.  1110.] 


Headnotes  by  BaoNSON,  J. 


(Grace,  J.,  dissents.) 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Stark 
County  (Crawford,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  J.  Mulready  and  W.  F. 
Burnett  for  appellant. 
Messrs.  L.  A.  Simpson  and  J.  W.  Le« 

for  respondent. 

Bronson,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  upon  a  policy  of 
life  insurance.  Trial  was  held  be- 
fore the  court  upon  stipulated  facts. 
On  April  6,  1918,  the  defendant,  a 
fraternal  beneficial  association,  is- 
sued its  policy  of  $1,000  upon  the  life 
of  the  insured,  payable  to  his  father, 
the  plaintiff.  Then  the  insured  was 
a  blacksmith  at  Tolna,  North 
Dakota,  aged  twenty-one  and  un- 
married. The  application  for  in- 
surance, signed  by  the  insured, 
contained  an  agreement  that  if  he 
"should  hereafter  enter  the  occupa- 
tion of"  "a  soldier  in  time  of  war" 
his  membership  in  the  order  would 
become  null  and  void,  and  the 
rights  of  himself  and  his  beneficiary 
in  life  insurance  waived;  furtiier, 
that  he  agreed  to  be  subject  at  all 
times  to  all  laws,  rules,  and  regular 
tions  of  the  Grand  Lodge,  existing 
or  thereafter  to  be  adopted.  Law 
200  of  the  order  provides  that  no 
person  shall  be  admitted  to  member- 
ship who  "is  engaged  in  the  occupa- 
tion of"  "soldier  in  time  of  war." 
Law  222  provides  that  any  member 
who  shall  hereafter  enter  any  of  the 
prohibited  occupations  enumerated 
in  law  200  shall  forfeit  his  member- 
ship, and  that  "his  beneficiary  cer- 
tificate shall  become  null  and  void 
without  the  action  of  any  lodge  or 
officer  thereof." 

At  the  time  when  the  policy  was 
issued  there  was  in  force  a  regula- 
tion (adopted  pursuant  to  a  resolu- 
tion of  the  advisory  board  of  the 
Grand  Lodge  on  September  1, 
1917) ,  which  provided  that  any  in- 
sured member,  if  he  shall  enter  the 
service  of  the  United  States  Army 
may  keep  his  insurance  certificate 
in  force  and  effect  to  the  extent  and 
upon  the  terms  mentioned  in  three 
options:      (1)    That  any  member 


may,  after  first  receiving  a  war  per- 
mit, continue  in  force  his  entire 
insurance  (not  exceeding  $2,000) 
upon  the  payment  of  an  extra  war 
premium  of  $50  per  $1,000 ;  (2)  any 
such  member,  after  first  receiving  a 
war  permit,  may  continue  his  insur- 
ance (not  exceeding  $2,000)  to  the 
extent  of  20  per  cent  of  the  amount 
thereof;  (3)  any  such  member  may 
avail  himself  of  option  1  as  to 
$1,000  and  option  2  as  to  another 
$1,000. 

It  also  provided  that  any  such 
member  desiring  to  avail  himself  of 
the  options  shall  make,  within  thir- 
ty days  after  he  has  been  mustered 
into  the  service  of  the  United  States, 
application  to  the  grand  recorder 
for  a  war  permit,  upon  blanks  to  be 
provided  by  the  Grand  Lodge;  and 
that  any  such  member  who  failed  to 
avail  himself  of  such  options  would 
forfeit  all  of  his  rights  and  benefits 
for  himself  or  his  beneficiary,  not- 
withstanding the  fact  that  he  might 
continue  to  pay  regular  assessments 
and  lodge  dues  and  the  Grand 
Lodge  may  have  known  of  his  entry 
into  such  service. 

Attached  to  the  beneficiary  cer- 
tificate, issued  to  the  insured  mem- 
ber, appears  the  following:  "This 
beneficiary  certificate  is  issued  and 
accepted  upon  the  express  consent 
of  the  member  that  in  the  event  he 
engage  in  military,  naval,  sub- 
marine, or  serial  service  in  time  of 
war,  without  first  obtaining  a  per- 
mit signed  by  the  grand  master 
workman  and  grand  recorder,  and 
availing  himself  of  one  of  the  op- 
tions adopted  by  the  advisory  board 
of  said  Grand  Lodge  at  its  meeting, 
held  in  September  1,  1917  (num- 
bered 1,  2,  or  3)  the  amount  payable 
upon  this  beneficiary  certificate  in 
the  event  of  his  death  during  such 
service  shall  be  the  reserve  actually 
maintained  by  the  Grand  Lodge  in 
respect  to  this  beneficiary  certif- 
icate." 

On  June  23,   1918,  the  insured 
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through  the  Selective  Service  Law 
became  a  private  in  Company  B, 
313th  Engineers,  of  our  Army, 
while  at  war  with  Germany.  He 
went  to  France  with  his  company. 
On  July  29,  1918,  Mr.  Kiland  (ap- 
parently a  local  officer  of  the  order) 
wrote  the  plaintiff,  as  follows:  "I 
am  in  receipt  of  money  order  from 
you  for  $2.92,  being  for  assessment 
No.  6  and  lodge  dues.  This  will 
serve  as  a  receipt.  Being  that  Hen- 
ry is  in  the  service  he  will  have  to 
sign  the  inclosed  application  for 
war  permit,  which  they  require  to 
hold.  As  I  do  not  know  his  ad- 
dress, I  wish  that  you  would  send  it 
to  him  and  have  him  sign  it  and  re- 
turn to  us  as  soon  as  possible." 

The  insured  did  not  present  nor 
sign  the  application  for  a  war  per- 
mit. The  extra  war  premium  was 
not  paid. 

On  October  8,  1918,  the  insured, 
while  in  France  in  a  hospital  under 
the  control  of  our  government,  af- 
flicted with  influenza,  died,  without 
ever  having  been  in  the  zone  of  hos- 
tilities. Up  to  the  time  of  his  death 
all  regular  and  other  assessments 
and  dues  upon  his  insurance  certif- 
icate and  due  the  lodge  had  been 
paid.  On  November  11,  1918,  the 
advisory  board  of  the  Grand  Lodge 
adopted  a  resolution  which  provided 
that  the  board  recommended  to  the 
finance  committee  the  allowance  of 
all  claims  in  behalf  of  members  in 
the  service  who  had  not  received 
war  permits  upon  the  basis  of  20 
per  cent  under  option  2. 

The  plaintiff  duly  submitted 
proofs  of  the  insured's  death,  and 
demanded  payment  of  $1,000.  The 
defendant  offered  to  pay  $200  in 
settlement  of  the  policy,  and  also 
judgment  in  such  amount,  with 
costs.  The  plaintiff  rejected  the 
offer.  Pursuant  to  an  order  of  the 
trial  court  without  findinprs.  judg- 
ment for  the  full  amount  of  the  pol- 
icy was  entered.  The  defendant  has 
appealed  therefrom. 

The  sole  legal"  question  involved 
in  this  case  is  whether  the  insured 
at  the  time  of  his  deatii  was  subject, 
concerning  his  insurance  contract. 


to  the  regulations  of  defendant  re- 
stricting and  concerning  liability 
upon  engaging  in  the  occupation  of 
a  "soldier  in  time  of  war,"  upon  en- 
gaging in  military  service,  or  upon 
entering  the  service  of  the  United 
States  Army.  The  plaintiff  con- 
tends that  three  months  before  the 
death  of  the  insured  the  order  had 
notice  and  knew  that  the  insured 
was  in  the  service;  that  it  thereafter 
received  payment  of  assessments  and 
lodge  dues  of  the  insured,  and  there- 
by waived  the  rules  and  regulations 
upon  which  it  relies,  and  is  estopped 
from  urging  the  same;  that  under 
the  regulations  providing  for  a  war 
permit  and  the  payment  of  an  ad- 
ditional war  premium  the  order 
made  provisions  for  the  signing  of 
an  application  upon  a  blank  to  be 
furnished  by  it,  and  that  thereunder 
it  was  incumbent  upon  the  order  to 
establish  that  an  opportunity  was 
accorded  to  the  insured  to  make 
such  application  while  the  order 
continued  to  receive  the  payment  of 
the  insured's  regular  assessments 
and  dues;  that  the  record  does  not 
disclose  l^at  the  death  of  the  in- 
sured was  occasioned  by  any  in- 
crease of  hazard  through  his  en- 
trance into  military  service  or  being 
a  soldier  in  time  of  war;  and  thaC 
pursuant  to  the  decisions  of  this 
court  in  Myli  v.  American  L.  Ins. 
Co.  —  N.  D.  — ,  11  A.L.R.  1097, 176 
N.  W.  631,  and  Gorder  v.  Lincoln 
Nat.  L.  Ins.  Co.  —  N.  D.  — ,  11 
A.L.R.  1080,  180  N.  W.  514,  the 
plaintiff  is  entitled  to  recover  the 
entire  amount  of  the  insurance. 

When  the  insured,  while  a  civil- 
ian, became  a  member  of  the  order 
with  beneficial  insurance,  there  was 
then  in  force  the  rules  of  the  order 
concerning  the  options  concerning 
which  he  agreed,  and  notice  whereof 
was  attached  to  the  beneficial  cer- 
tificate issued  to  him.  This  regula- 
tion, accepted  by  the  insured,  pro- 
vided that  if  he  should  enter  the 
service  of  the  United  States  Army 
or  should  engage  in  military.service 
he  could  continue  his  entire  insur- 
ance in  force  by  the  payment  of  an 
additional  war  premium  of  $50  and 
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securing  a  war  permit,  or  in  force 
to  the  extent  of  20  per  cent  of  the 
face  thereof,  upon  securing  a  war 
permit  only.  The  validity  of  that 
rule,  on  grounds  of 
iu"lw.'i«r:"  public  policy  or  oth- 
erwise, is  not  at- 
tacked. It  formed  a  part  of  the 
insurance  contract.  We  are  of  the 
opinion  that  no  acts  of  waiver,  nor 
such  as  to  create  an  estoppel,  are 
shown.  The  order  knew  that  the  in- 
sured was  in  the  service;  it  sent  to 
his  father,  the  beneficiary,  a  blank 
application  for  a  war  permit,  with 
the  request  that  it  be  sent  to  the 
insured  for  signature  and  return  as 
soon  as  possible,  the  order  stating 
that  it  did  not  know  the  address  of 
the  insured.  The  father,  as  the 
record  shows,  did  pay  one  assess- 
ment and  lodge  dues  for  the  in- 
sured; the  stipulated  facts  do  not 
show  that  the  insured  paid  any  of 
such  assessments  or  lodge  dues  aft- 
er he  entered  the  service.  The 
necessity  of  a  war  permit  has  been 
voluntarily  waived  by  the  order. 
The  failure  of  the  order  to  demand 
or  secure  from  the  insured  direct 
the  payment  of  the  extra  war  pre- 
mium, and  this  application  for  a 
war  permit,  did  not  operate  to  make 
option  1,  effective,  in  the  absence 
of  express  acts  of  waiver.  Neither 
the  insured  nor  his  father,  the  ben- 
eficiary, made  any  attempt  to  ex- 
ercise option  1.  The  assessments 
and  lodge  dues  were  paid  so  as  to 
invoke  and  make  applicable  option 
2.  The  order  has  not  attempted 
to  claim  or  enforce  a  forfeiture 
of  the  policy.  On  the  contrary, 
they  assert  a  continuance  of  the 
policy  under  the  limited  liability 
of  option  2.  The  knowledge  of  the 
order  that  the  insured  was  in  the 
service,  and  its  continued  accept- 
ance of  the  assessments  and  lodge 
dues,  operated,  therefore,  neither 
as  a  waiver  nor  an  estoppel. 
See  Huntington  v.  Fraternal  Re- 
serve Asso.  —  Wis.  — ,  181  N.  W. 
819 ;  Miller  v.  Illinois  Bankers'  Life 
Asso.  138-  Ark.  442,  7  A.L.R.  378, 


1273 


l$^  N.  W.  7.) 

212  S.  W.  310.    The  limited  liability 

under  the  rules  of 

the  order  therefore  ZT'^^^i.'  "'"• 

applies,   unless  the 
provisions   concerned,   upon   inter- 
pretation and  construction,  estab- 
lish as  grounds  for  the  limitation 
causation,  and  not  status. 

In  Myli  v.  American  L.  Ins.  Co. 
supra,  where  the  policy  provided 
that  if,  within  five  years  from  date, 
the  death  of  the  insured  shall  oc- 
cur while  engaged  in  military  or 
naval  service  in  time  of  war,  the 
company's  liability  shall  be  limited, 
etc.  This  court  held,  upon  construc- 
tion of  other  provisions  of  the  pol- 
icy, that  such  provision  did  not 
exempt  from  liability  where  the 
death  of  the  insured  was  not  occa- 
sioned by  extra  hazard  incident  to 
military  or  naval  service;  further, 
that  where  status  or  occupation  is 
not  clearly  the  basis  for  exemption 
from  liability,  and  where  the  lan- 
guage employed  indicates  a  desire 
to  rely  only  asrainst  an  extra  hazard, 
the  policy  will  be  construed  to  avoid 
forfeiture  of  the  insurance.  The 
court,  in  such  opinion,  further  stat- 
ed that  if  the  provision  of  the  in- 
surance policy  in  question  had 
stated:  "If  within  five  years  from 
date  the  insured  shall  enlist  or  be- 
come inducted  into  the  military  or 
naval  service  without  having  ob- 
tained a  permit  therefor*  etc.,  then 
status  would  clearly  have  been  the 
test." 

In  Gorder  v.  Lincoln  National  L. 
Ins.  Co.  supra,  where  the  insured 
was  required  to  obtain  permission 
from  the  insurer  to  engage  in  mil- 
itary or  naval  service  in  time  of 
war  and  to  pay  an  extra  premium, 
and,  upon  failure  so  to  demand,  and 
in  the  event  of  death  of  the  insured 
in  consequence  of  such  service,  there 
was  a  stipulated  limitation  of  liabil- 
ity not  greater  than  the  legal  re- 
serve on  the  policy,  this  court 
recently  held  that  the  provision  con- 
cerned limited  the  liability  of  the 
company  only  where  death  occurred 
in  consequence  of  military  or  naval 
service.    In  other  words,  the  char- 
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acter  of  the  service,  again,  not  the 
status,  was  the  test.  Those  cases 
have  quite  fully  discussed  the  test 
of  status  or  causation.  In  some 
recent  cases  status  has  been  recog- 
nized as  the  test  of  limited  liability 
as  follows:  Where  the  insured 
shall  die  while  serving  in  any, 
branch  of  the  United  States  Army 
or  Navy  (McQueen  y.  Sovereign 
Camp,  W.  W.  —  S.  C.  — ,  106  S.  E. 
32) ;  if  the  insured  shall  engage  in 
the  occupation  of  a  soldier  in  the 
regular  Army  in  time  of  war 
(Huntington  v.  Fraternal  Reserve 
Asso.  supra) ;  if  insured  shall  en- 
gage in  military  or  naval  service  in 
time  of  war  (Bradshaw  v.  Farmers 
&  B.  L.  Ins.  Co.  107  Kan.  681,  11 
A.L.R.  1091,  193  Pac.  332)  ;>  where 
insurance  policy  excepts  military 
and  naval  service  in  time  of  war 
(Ruddock  V.  Detroit  L.  Ins.  Co.  209 
Mich.  638,  177  N.  W.  242) ;  if  in- 
sured shall  engage  in  military  or 
naval  service  in  time  of  war  (Field, 
V.  Western  Life  Indemnity  Co.  — 
Tex.  Civ.  App.  — ,  227  S.  W.  530) ; 
where  policy  exempts  death  while 
in  the  service  of  the  Army  or  the 
Navy  of  the  government  in  time  of 
war  (Miller  v.  Illinois  Bankers  Life 
Asso.  supra.  But,  see  Long  v.  St. 
Joseph  Life  Ins.  Co.  —  Mo.  App.  — , 
225  S.  W.  106.  Do  the  provisions 
applicable  to  the  insurance  contract 
involved  establish  status  as  a  test? 
We  are  of  the  opinion  that  the  pro- 
visions "engaged  in  military  service 
in  time  of  war,"  "engage  in  the  oc- 
cupation of  a  soldier  in  time  of 
war,"  and  "enter. the  service  of  our 
United  States  Army,"  fixed  and 
were  intended  to  establish  the 
status  of  the  insured,  and  not  the 
character  of  the  service,  as  the  test 
of  the  restriction  of  liability.  We 
are  unable  to  discover  any  provi- 
sions that  indicate  the  contrary. 
The  judgment  accordingly  is  re- 
versed, with  directions  to  enter 
judgment  for  the  plaintiff  as  of- 
fered by  the  defendant.  The  de- 
fendant will  recover  costs  of  this 
court 


Robinson,  Ch.  J.,  and  Englert  and 
Coffey,  District  Judges,  concur. 
Christiansen    and    BirdzeU,    JJ., 

being  disqualified,  did  not  partici- 
pate; Englert  and  Coffey,  District 
Judges,  sitting  in  their  stead. 

Grace,  J.,  dissenting: 

This  action  is  one  to  recover  on  a 
life  insurance  policy.  The  trial  was 
to  the  court  upon  stipulated  facts. 
On  the  6th  day  of  Ajiril,  1918,  the 
defendant,  a  fraternal  benefit  asso- 
ciation, issued  its  policy,  in  the  sum 
of  $1,000,  on  the  life  of  the  insured, 
payable  at  death  to  his  father,  the 
plaintiff.  Insured  was  twenty-one 
years  of  age  and  unmarried. 

We  are  of  the  opinion,  the  judg- 
ment should  be  affirmed,  and  thb 
principally  for  three  reasons : 

Firstly.  The  following  provision 
in  the  certificate,  relied  on  by  the 
defendant  to  avoid  liability,  is  void, 
ds  being  against  public  policy,  and 
as  tending  in  some  degree  to  deter 
enlistments  in  military  service  in 
time  of  war.  The  provision  is  as 
follows:  "This  beneficiary  certif- 
icate is  issued  and  accepted  upon 
the  express  consent  of  the  member 
that  in  the  event  he  engage  in  mil- 
itary, naval,  submarine,  or  serial 
service  in  time  of  war,  without  first 
obtaining  a  permit  signed  by  the 
grand  master  workman  and  grand 
recorder,  and  availing  himself  of 
one  of  tiie  options  adopted  by  the 
advisory  board  of  said  Grand  Lodge 
at  its  meeting  held  on  September  1, 
1917  (No.  1,  2,  or  8),  the  amount 
payable  upon  this  beneficiary  cer- 
tificate in  the  event  of  his  death 
during  such  service  shall  be  the  re- 
serve actually  maintiained  by  the 
Grand  Lodge  in  respect  to  this  ben- 
edciarj-  certificate." 

If,  for  example,  one  of  military 
age  possess  a  beneficiary  certificate 
for  $2,000  at  the  time  war  was  de- 
clared by  the  United  States  against 
Germany,  and  he  at  that  time  un- 
derstood that,  if  he  enlisted  in  mil- 
itary service  vnthout  the  consent  of 
the  insurance  company,  the  certif- 
icate would  become  void,  or  largely 
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so,  it  can  hardly  be  doubted  that  he 
•would  in  some  degree  be  deterred 
from  enlisting;  or,  even  after  the 
passage  of  the  Selective  Service 
Act^  he  might  for  the  same  reason 
hesitate  to  comply  with  its  require- 
ments, knowing,  in  the  circum- 
stances, that  his  act  might  avoid  the 
certificate. 

If  such,  in  some  degree,  should 
be  the  effect,  it  cannot  well  be  de- 
nied that  such  provision  is  void.  It 
would  perhaps  be  otherwise  if  the 
certificate  provided  that,  in  the 
event  of  his  entrance  into  military 
service,  or  in  any  of  the  various 
branches  of  it  mentioned  in  the  pro- 
vision, a  stated  sum,  over  and  above 
the  regular  assessment,  would  be 
charged  as  additional  premium  for 
extra  hazard  incurred  during  each 
year  he  was  in  military  service,  and 
that  such  sum  should  be  and  remain 
a  charge  against  the  amount  named ' 
in  the  policy ;  or  if  there  were  a  pro- 
vision contained  in  the  certificate 
that,  if  this  extra  premium  were  not 
paid  within  a  reasonable  time  after 
the  termination  of  the  military 
service,  then,  in  that  event,  the  cer- 
tificate would  be  void;  or  even  if  it 
provided  that  the  certificate  would 
be  void  after  service  of  notice  by 
the  defendant  on  the  insured  and 
his  beneficiary  that,  if  the  extra 
premiums  demanded  were  not  paid 
within  a  reasonable  time  after  they 
became  due,  as,  for  instance,  within 
six  months,  the  policy  would  be  of 
no  further  effect;  but  such  is  not  the 
tenor  of  the  provision  we  are  here 
considering.  Furthermore,  it  is  un- 
reasonable, in  that  it  seeks  to  make 
the  status  of  military  service,  re- 
gardless of  the  increase  of  hazard, 
the  sole  cause  for  limiting  or  avoid- 
ing liability  on  its  certificate. 

In  other  words,  if  the  insured 
should  enlist  in  the  military  service, 
in  the  defense  of  his  country,  wheth- 
er there  was  any  increase  in  hazard 
or  not,  by  his  so  doing  his  certif- 
icate of  insurance  is  absolutely 
void,  unless  he  first  gets  permission 
from  the  insurance  company,  and 
pays  the  extra  premium,  etc. 


18i  y.  V.  7.) 

Assimie,  for  instance,  that  in  a 
real  estate  mortgage  there  was  a 
provision  that,  if  the  mortgagor,  a 
person  of  military  age,  should  en- 
gage in  military  service  in  time  of 
war,  such  act  would  constitute  a  de- 
fault, and  be  sufficient  authority  for 
the  mortgagee  to  foreclose  the 
mortgage.  Can  anyone  believe,  or 
reasonably  contend,  that  such  a  pro- 
vision would  not  be  against  public 
policy,  and  for  that  reason  void? 
We  think  not.  And  so  we  might 
further  illustrate  by  numberless 
contracts  of  different  nature,  but  it 
would  seem  unnecessary  to  do  so. 

An  insurance  certificate  or  policy 
is  nothing  but  just  an  ordinary  con- 
tract. There  is  no  reason  why  such 
a  provision  should  be  regarded  any 
more  favorably  in  an  insurance  con- 
tract than  if  it  occurred  in  any  oth- 
er form  of  contract.  The  entire" 
contract  is  to  be  construed  to  deter- 
mine its  purpose  and  effect,  and, 
when  so  construed  in  the  light  of 
what  has  above  been  said,  the  de- 
fendant cannot,  on  account  of  the 
provision  above  mentioned,  avoid 
its  liability. 

Secondly.  The  death  of  the  in- 
sured being  caused  by  influenza,  and 
not  by  any  increased  hazard  because 
of  military  service,  the  prohibition 
contained  in .  the  provision  is  not 
effective  to  relieve  the  defendant  of 
liability. 

In  the  case  of  Myli  v.  American 

L.  Ins.  Co.  —  N.  D. ,  11  A.L.R. 

1097, 175  N.  W.  632,  which  was  an 
action  to  recover  on  an  insurance 
policy,  where  the  insured  died  while 
in  military  service,  not,  however, 
from  any  extra  hazard  occasioned 
thereby,  but  from  the  disease  of 
influenza,  this  court,  speaking 
through  Mr.  Justice  Birdzell,  con- 
strued the  following  provision  con- 
tained in  the  policy:  "If,  within 
five  years  from  date  hereof,  the 
death  of  the  insured  shall  occur 
while  engaged  in  military  or  naval 
service  in  time  of  war  without  pre- 
viously having  obtcined  from  the 
comnany  a  permit  therefor,  the 
company's  liability  shall  be  limited 
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to  the  cash  premiums  paid  hereon 
for  the  three  years  from  date  of  is- 
suance and  thereafter  to  the  legal 
reserve  on  this  policy." 

The  identity  of  meaning  between 
that  provision  and  the  one  present- 
ed for  our  consideration  in  the  pres- 
ent case  is  indeed  exceedingly 
marked. 

Of  the  provision  under  considera- 
tion in  the  Myli  Case,  we  said : 

"The  argument  is  that  the  above 
provision  reduce  liability  to  a  re- 
turn of  the  premium  in  this  case  by 
reason  of  the  fact  that  the  insured 
was  at  the  time  of  his  death  an  en- 
listed man  in  the  naval  service.  It 
is  contended  that  the  effect  of  the 
provision  is  to  automatically  cancel 
the  life  insurance  stipulated  in  the 
policy  the  moment  the  policy  holder 
becomes  enlisted  or  inducted  into 
the  military  or  naval  service  with- 
out having  previously  obtained  a 
permit  therefor,  and  without  com- 
plying with  whatever  provisions 
(not  named  in  the  policy)  the  com- 
pany might  wish  to  require  con- 
cerning additional  premiums.  As 
against  this  contention  the  respond- 
ent asserts  that  it  is  the  evident 
purpose  of  the  stipulation  to  pro- 
vide only  against  the  consequences 
of  extra  hazard  incident  to  actual 
service  in  connection  with  hostili- 
ties. 

"Before  the  harsh  construction 
in  the  direction  of  forfeiture  can  be 
supported  it  must  be  found  to  result 
necessarily  from  the  provisions  of 
the  policy.  The  policy  must  be  read 
in  the  light  of  the  obvious  purpose 
of  the  particular  provision,  and  it 
must  be  found  that  the  exemption 
falls  clearly  and  directly  within  its 
terms.  It  seems  clear  to  us,  upon  a 
view  of  the  whole  policy  and  the 
evident  purpose  underlying  the  par- 
ticular stipulation,  that  the  circum- 
stances of  this  case  do  not  bring  the 
defendant  within  the  exemption 
contracted  for.    .    .    . 

"Reading  the  whole  policy,  we 
deem  the  intention  of  its  various 
provisions  with  regard  to  the  re- 
strictions concerning  military  or 
naval  service  to  be  clear.    The  ex- 


press intention  does,  in  reality, 
conform  to  the  purpose  of  the  provi- 
sion as  stated  in  the  deposition  of 
an  officer  of  the  company,  namely,  to 
except  the  policy  from  applying 
where  the  insured  has  come  to  his 
death  from  a  hazard  connected  with 
military  or  naval  service.  In 
short,  the  status  of  the  insured  is 
not  made  the  test,  but  the  character 
of  the  service.  The  important 
words  in  the  clause  relied  upon  and 
those  which  signify  its  correlation 
with  the  other  provisions  hereinbe- 
fore referred  to  are  'while  engaged 
in  military  or  naval  service.'  These 
words  are  descriptive  of  two  forms 
of  hazardous  service  that  are  not  in- 
tended to  be  covered,  and  it  is  only 
while  the  insured  is  engaged  in  such 
service  that  the  exemption  is  ap- 
plicable. It  is  idle  to  say  that  be- 
cause one's  status  is  such  that  he 
must  respond  to  orders  from  mil- 
itary or  naval  authority,  he  is  in 
military  or  naval  service  within 
such  a  provision,  when  in  fact  there 
is  nothing  about  his  daily  activities 
that  suggests  the  least  physical  dan- 
ger that  would  enhance  an  insur- 
ance risk." 

That  language  and  reasoning  is 
directly  applicable  to  the  case  now 
before  us.  It  is  idle  to  say  that,  be- 
cause the  insured  here  died  in  the 
hospital,  from  influenza,  his  death 
was  caused  by  military  service. 

Thirdly.  The  defendant  had  no- 
tice and  new  that  the  insured  was  in 
military  service,  and  thereafter  it 
received  payment  of  assessments 
and  lodge  dues,  with  full  knowledge 
of  this  fact  Hence  it  waived  any 
defense,  if  any  it  had,  with  refer- 
ence to  the  insured  entering  the  pro- 
hibited occupation  of  military  serv- 
ice, unless  under  conditions  spec- 
ified in  the  foregoing  provision.  It 
is  therefore  estopped  to  assert  that 
defense. 

For  the  foregoing  reasons,  the 
court  did  not  err  in  refusing  to  ren- 
der judgment  for  the  plaintiff  for 
the  sum  of  $200  as  requested  by  the 
defendant  and  appellant,  and  did 
not  err  in  ordering  judgment  for 
the  plaintiff  in  the  sum  of  $1,145.90. 
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The    judgment    appealed    from 
should  be  affirmed. 

XOTB. 

The  validity,  construction,  and  ef- 


fect of  proTisions  in  life  or  accident 
policy  in  relation  to  military  service, 
are  subject  of  the  annotation  follow- 
ing. Marks  t.  Supbemb  Tribe,  B.  H. 
post,  1280. 


ISAIAH  aiARKS  and  Wife,  Appts., 

V. 

SUPREME  TRIBE  OF  BEN  HUR. 

Kenttteky  Vourt  of  Appeals  — May  0,  t02t. 

(191  Ky.  385.  230  S.  W.  640.) 

Insarance  —  exemption  from  liability  for  death  in  military  service  -> 
public  policy. 

1.  A  contract  exempting  an  insurer  from  liability  for  death  of  one  in 
fbe  military  service  of  the  United  States  is  not  against  public  policy. 

[See  note  on  this  question  beginning  on  page  1280.] 


—  eiFect  of  acceptance  of  dues. 

2.  Mere  acceptance  of  dues  on  a  mu- 
tual benefit  certificate,  with  knowledge 
that  insured  had  entered  the  military 
service,  does  not  waive  provisions  of 


the  contract  relieving  the  insurer  from 
liability  for  death  in  such  service,  since 
the  dues  received  do  not  cover  the 
greater  hazards. 

[See  11  A.L.R.  1110.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Hender- 
son County  in  favor  of  defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  McCIain  &  Pentecost,  for 
appellants: 

A  rider  restricting  or  limiting  the 
military  services  of  the  insured,  at- 
tached to  a  beneficial  certificate  of  in- 
surance, after  the  insured  member  of 
the  society  was  inducted  into  military 
service  of  his  country,  is  void  and  in- 
operative. 

9  Cyc.  481,  t  c;  18  C.  J.  429;  St. 
Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6 
Bush,  269;  Sovereign  Camp,  W.  W.  v. 
Landrum,  158  Ky.  841,  166  S.  W.  598; 
Sovereign  Camp,  W.  W.  v.  Ethridge, 
166  Ky.  795,  179  S.  W.  1022;  Bindell 
V.  Kenton  County  Assessment  F.  Ins. 
Co.  128  Ky.  391,  17  L.R.A.(N.S.)  189, 
129  Am.  St.  Ben.  803,  108  S.  W.  825. 

Mr.  W.  A.  Wells,  for  appellee: 

The  policy  insured  the  deceased  while 
in  the  military  or  naval  service  within 
the  continental  limits  of  the  United 
States;  the  deceased  was  killed  in 
France.  Under  the  terms  of  the  con- 
tract this  is  not  a  case  of  violation  of 
contract,  but  one  wherein  the  contract 


of  insurance  does  not  cover  the  liabili- 
ty. 

Miller  v.  Illinois  Bankers'  Life  Asso. 
138  Ark.  442,  7  A.L.R.  378,  212  S.  W. 
310;  La  Rue  v.  Kansas  Mut.  L.  Ins. 
Co.  68  Kan.  539,  75  Pac.  494;  Malone 
V.  State  L.  Ins.  Co.  202  Mo.  App.  499, 
213  S.  W.  877;  Redd  v.  American  Cent. 
L.  Ins,  Co.  200  Mo.  App.  383,  207  S. 
W.  74;  Kelly  v.  Fidelity  Mut.  L.  Ins. 
Co.  169  Wis.  274,  4  A,L.R.  845,  172  N. 
W.  152. 

Defendant  received  one  or  two 
monthly  dues  after  insured  went  be- 
yond the  territorial  limits  of  the 
United  States,  which  fact,  however, 
does  not  amount  to  a  waiver  or  es- 
toppel to  deny  liability  on  its  part. 

Miller  v.  Illinois  Bankers'  Life  Asso. 
supra;  Malone  v.  State  L.  Ins.  Co.  202 
Mo.  App.  499,  213  S.  W.  877;  Jett  v. 
Jett,  171  Ky.  548,  188  S.  W.  669;  Rudd 
V.  Matthews,  79  Ky.  479,  42  Am.  Rep. 
231;  Lasley  v.  Lackey,  4  Ky.  L.  Rep. 
896;  Kenyon  Realty  Co.  v.  National 
Deposit  Bank,  140  Ky.  133,  31  L.R.A. 
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(N.S  )  169,  130  S.  W.  965;  Torbitt  & 
Castleman  v.  Middlesboro  Grocery  Co. 
147  Ky.  343,  144  S.  W.  16. 

The  beneficiaries  were  not  entitled  to 
receive  anything  under  the  terms  of 
contract,  unless  it  be  a  return  of  the 
monthly  dues  paid. 

Knights  of  Maccabees  v.  Shields,  157 
Ky.  35,  49  L.R.A.(N.S.)  860,  162  S.  W, 
778. 

Quin,  J.,  delivered  the  opinion  of 
the  court: 

Gurvis  E.  Marks  on  June  1,  1917, 
applied  to  appellee  for  life  insur- 
ance in  the  sum  of  $1,000,  and  a 
certificate  was  issued  to  him  on  the 
5th  of  that  month. 

The  laws,  rules,  and  regulations 
of  the  society  prohibited  members 
from  engaging  in  the  military  or 
naval  service  unless  a  permit  was 
attached  to  insured's  certificate,  and 
such  permit,  grantable  only  to  those 
becoming  members  after  April  6, 
1917,  was  limited  to  service  within 
the  territorial  limits  of  the  United 
States.  The  certificate  made  no  dis- 
tinction between  a  voluntary  and  an 
involuntary  enlistment. 

April  29,  1918,  insured  was  in- 
ducted into  the  military  service  of 
the  United  States,  was  sent  to 
France,  where  he  was  killed  October 
23,  1918.  Some  time  during  Sep- 
tember, 1918,  and  while  insured 
was  in  the  Army,  his  father  and 
mother  (appellants),  in  compliance 
with  a  notice  in  the  official  publica- 
tion issued  by  appellee,  forwarded 
their  son's  certificate  to  the  home 
office  for  the  purpose  of  obtaining 
an  enlistment  permit.  They  were  not 
advised  as  to  the  nature  of  the  per- 
mit, nor  did  they  know  its  contents 
until  a  date  subsequent  to  the  time 
they  received  word  their  son  had 
been  killed.  By  its  terms  the  in- 
surance was  not  payable  if  insured 
died  or  was  killed  while  in  the  mil- 
itary service  and  beyond  the  borders 
of  the  states. 

The  regular  monthly  assessments 
were  paid  as  they  became  due. 
Having  received  notice  of  insured's 
death,  the  society  tendered  the  ben- 
eficiaries the  total  dues  paid  under 
the  certificate  from  its  date,  but  this 
the  beneficiaries  declined  to  receive 


and  suit  was  instituted  on  the  cer- 
tificate. A  trial  was  had,  and  at  tbe 
conclusion  of  defendant's  evidence 
the  court  ordered  a  directed  verdict 
for  the  society. 

It  is  urged  with  great  earnest- 
ness that  the  prohibition  against  en- 
listment in  the  military  service  of 
the  government  is  contrary  to  pub- 
lic policy,  and  therefore  void.  It  is 
argued  that  this  is  especially  true 
in  the  case  of  an  involuntary  enlist- 
ment, as  where  insured  is  inducted 
into  the  service  under  the  Federal 
draft  laws.  The  claim  is  made  that 
insured's  entry  into  the  military 
service  was  involuntary;  not  his 
act,  but  the  act  of  the  government, 
for  which  he  was  in  no  way  respon- 
sible in  any  greater  degree  than  he 
would  have  been  for  an  act  of  God. 
However,  text-writers  and  the  deci- 
sions, with  striking  unanimity, 
agree  that  such  conditions  are  valid. 
Joyce,  Ins.  §  2237. 

An  insurance  company  or  benefit 
society  has  the  right  to  select  the 
particular  risks  it  is  willing  to  as- 
sume, and  there  is  no  public  policy 
against    a  contract 
of  this  sort  exempt-  «'!ir?t*St"f«»» 
ing    the    insurance  "'l^*"*^^'*' 
company  in  advance  mnumrr 
from    liability    for  "J^AV^ouer. 
the  death  of  insured 
while  in  the  military  or  naval  serv- 
ice of  the  government.     The  pro- 
vision   of    the    certificate    merely 
provides   for   an   exemption   from 
liability     under     certain     circum- 
stances and  conditions,  which  holds 
out  no  inducement  to  the  insured 
from  refraining  from  enlistment  in 
the  country's  service,  and  does  not 
constitute  in  any  sense  an  incentive 
or  agreement  not  to  enlist  or  a  rea- 
son to  evade  the  draft  laws. 

At  the  time  the  certificate  was 
issued  this  country  had  entered  the 
World  War,  a  fact  well  known  to 
the  insurer  arid  the  insured.  The 
latter  was  of  draft  age,  a  single 
man,  in  good  health,  and  both  par^ 
ties  to  the  contract  well  knew  he 
was  subject  to  be  called  by  the  gov- 
ernment to  do  military  service. 
With  this  laiowledge  on  the  part  of 
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both,  this  contract  of  insurance  was 
entered  into.  The  government  to 
which  both  owed  allegiance  had  the 
right  to  call  deceased  into  its  serv^ 
ice,  nor  do  we  perceive  that  public 
policy  prevented  the  parties  from 
contracting  that  in  the  event  in- 
sured should  be  inducted  into  the 
service  the  society  would  not  be 
bound  if  death  occurred  while  so  en- 
gaged. Miller  v.  Illinois  Bankers' 
Life  Asso.  138  Ark.  442,  7  A.L.R. 
378,  212  S.  W.  310;  Ruddock  v.  De- 
troit L.  Ins.  Co.  209  Mich."  638,  177 
N.  W.  242;  Long  v.  St  Joseph  L. 
Ins.  Co.  —  Mo.  App.  — ,  225  S.  W. 
106. 

The  question  of  the  want  of 
patriotism  prompting  such  action 
on  the  part  of  appellee's  officers, 
and  which  is  presented  with  so 
much  fervor,  is  a  matter  which  un- 
fortunately does  not  affect  the  valid- 
ity of  the  contract. 

It  is  provided  in  the  application 
signed  by  decedent,  that  he  agreed 
for  himself  and  the  beneficiaries  to 
abide  by  the  laws,  rules,  and  regula- 
tions of  the  Supreme  Tribe  and  the 
beneficial  certificate  therein,  togeth- 
er with  all  amendments  thereto; 
and  if  he  should  change  his  occupa- 
tion from  that  stated  in  the  ap- 
plication he  would  so  notify  the 
Supreme  Tribe  in  writing.  Ap- 
plicant also  agreed  that,  should  he 
thereafter  engage  in  any  occupation 
prohibited  by  the  laws  of  the  Su- 
preme Tribe,  from  and  after  the 
date  of  his  so  engaging  in  such  pro- 
hibitive occupation,  his  right,  as 
well  as  the  rights  of  the  benefi- 
ciaries, to  participate  in  the  benefit 
fund  of  the  order,  should  cease,  and 
insured  should  stand  suspended  as  a 
member;  furthermore,  that  during 
the  period  of  such  suspension  pay- 
ment of  dues  by  the  insured,  or  the 
receipt  therefor  by  any  officer  of  the 
court  to  which  insured  belonged,  or 
to  the  Supreme  Tribe,  should  not  be 
binding  upon  the  order  until  in- 
sured had  been  reinstated  as  provid- 
ed by  the  laws  of  the  society. 

According  to  another  provision 
in  the  laws  and  regulations,  where 
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a  member  engaged  in  a  prohibitive 
employment,  all  payments  made  by 
him  while  so  engaged  are  to  be  re- 
turned to  him,  or  to  his  legal  rep- 
resentative. Appellant  contends 
there  was  a  waiver  of  these  provi- 
sions of  the  application  and  rules, 
in  that  the  district  manager,  with 
the  knowledge  of  the  fact  that  in- 
sured was  in  the  military  service 
and  outside  the  constitutional  lim- 
its of  the  United  States,  accepted 
dues  under  said  certificate. 

It  is  not  clear  said  officer  was  ap- 
prised of  this  fact,  but,  if  he  was  so 
advised,  it  would  not  alter  the  sit- 
uation : 

First.  Because  the  record  is 
silent  as  to  the  duties  of  the  district 
manager  and  as  regards  his  relation 
to  either  the  Supreme  Tribe  or  the 
local  court.  Although  the  constitu- 
tion and  rules  of  the  Supreme  Tribe 
name  the  various  officers  of  the  or- 
der and  define  their  duties,  no- 
where do  we  find  any  reference  to 
such  an  office  as  district  manager. 
Nor  does  it  appear  that  any  official 
had  any  knowledge  that  insured  was 
in  the  army  in  France. 

Second.  Granting  that  the  dis- 
trict manager  did  have  the  au- 
thority to  so  bind  the  company, 
there  could  be  no  recovery  on  the 
certificate.  The  provision  in  the 
certificate  as  to  the  prohibited  em- 
ployment was  merely  an  exemption 
from  liability  on  ac-  _^i,ect  of 

count    of    death    OC-    joceptamce  o< 

curring  under  cer- 
tain  circumstances.  It  was  not 
contemplated  the  dues  would  cover 
the  greater  hazard  incident  to  mil- 
itary or  naval  service.  This  is  not  a 
case  where  an  acceptance  of  the 
dues  with  knowledge  of  the  violation 
of  the  contract  constitutes  a  recog- 
nition of  the  continued  valid  exist- 
ence of  the  certificate.  Nor  do  the 
facts  of  the  case  bring  it  within  the 
principle  that  the  forfeiture  is 
waived  where  an  insurance  com- 
pany entering  into  a  contract  has 
knowledge,  through  any  of  its  au- 
thorized agents,  of  facts  that  would 
work  a  forfeiture.  The  society  had 
the  right  to  stipulate  under  what 
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circumstances  it  would  be  liable. 
Insured  and  his  parents  had  the 
right  to  pay  the  dues  and  continue 
the  certidcate  in  force  while  he  was 
engaged  in  the  military  service,  not- 
withstanding the  exemption  from 
liability  for  death  occurring  during 
service  in  foreign  lands.  There  was 
nothing  in  the  pajrment  of  dues  in- 
consistent with  keeping  the  certif- 
icate alive.  The  duration  of  his 
stay  in  France  was  problematical. 
Had  the  certificate  been  allowed  to 
lapse  and  insured  not  died  in  the 
countrjr's  service,  conditions  may 
have  arisen  to  prevent  his  procuring 


insurance.  He  may  have  then 
ceased  to  be  an  insurable  risk.  It 
is  therefore  not  improbable  insured 
was  desirous  of  maintaining  his  cer- 
tificate regardless  of  the  exemption. 
The  mere  acceptance  of  dues  by  the 
society,  with  the  knowledge  that  in- 
sured was  so  engaged  in  the  mil- 
itary service  of  the  government,  did 
not  constitute  a  waiver  of  the  stip- 
ulations referred  to. 

It  therefore  follows  the  lower 
court  did  not  err  in  directing  the 
jury  to  find  its  verdict  for  the  soci- 
ety, and  the  judgment  is  accord- 
ingly affirmed. 


ANNOTATION. 

Inmrancet   yalidHy,  construction,  and  effect  of  provision  in  life  or  accident 
policy  in  relation  to  military  service. 


I.  Validity,  1280. 
II.  Construction  and  effect: 

a.  Commencement  and  termination 

of  period,  1280. 

b.  Character   and    nature   of   risks 

contemplated,  1281. 
e.  Persons    contemplated;    manner 
of  induction,  1282. 

d.  Effect    of    incontestable   clause, 

1283. 

e.  Miscellaneous,  1283. 
III.  Waiver  or  estoppel,  1284. 

This  annotation  is  supplementary  to 
the  notes  in  4  A.L.R.  848;  7  A.L.R. 
382;  and  11  A.L.R.  1103,  on  the  above 
subject. 

/.  raliditif. 

(Supplementing  annotation  In  4 
A,L.R.  848,  and  11  A.L.R.  1103.) 

The  rule  adhered  to  in  the  cases  in 
the  earlier  annotation,  that  provisions 
exempting  an  insurer  from  full  liabil- 
ity in  case  of  the  insured's  death 
while  engaged  in  military  service  are 
not  void  as  against  public  policy,  has 
been  affirmed  in  later  decisions,  even 
though  the  insured  was  drafted  into 
the  service.  Railey  v.  United  Life  & 
Acci.  Ins.  Co.  (1921)  —  Ga.  App.  — , 
106  S.  E.  203;  Marks  v.  Supreme 
Tribe,  B.  H.  (reported  herewith)  ante, 
1277. 

And  the  validity  of  such  a  provision 
was  apparently  assumed  by  the  ma- 
jority of  the  court  in  Olson  v.  Grand 


Lodge  A.  0.  U.  W.  (reported  here- 
with), ante  1270.  Grace  J.,  however, 
in  a  dissenting  opinion,  took  the  view 
that  a  provision  that,  in  the  event  the 
insured  engaged  in  military  service  in 
time  of  war  without  obtaining  a  per- 
mit and  availing  himself  of  one  of  the 
insurer's  options,  the  amount  payable 
should  be  the  reserve  value,  would  de- 
ter enlistment,  and  was  void  for  the 
reason  that  it  was  against  public  pol- 
icy, and  also  because  it  was  unreason- 
able, in  that  it  sought  to  make  the 
status  of  military  service,  regardless 
of  the  increase  of  hazard,  the  sole 
cause  for  limiting  liability. 

II.  Conatruetton  and  effect. 
(Supplementing    annotation    in    4 
A.L.R.    848;    7    A.L.R.    382,    and   11 
A.L.R.  1104.) 

a.  Commenoement   and    termtnatton  o1 
period. 

When  a  man  enters  his  name  on  a 
list  of  the  Army  or  Navy,  he  is  an  "en- 
listed man,"  whether  he  enlisted  or 
was  drafted,  within  the  meaning  of  a 
provision  that  if  the  insured  dies 
while  serving  in  the  Army  or  Navy  as 
an  officer  or  enlisted  man  outside  Ae 
boundaries  of  the  United  States  only  a 
limited  amount  shall  be  recoverable, 
and  where  the  insured  was  drafted 
and  was  killed  while  engaged  in  mil- 
itary service  in   France,  and  failed 
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to  notify  the  insurer  or  p&f  an  extra 
premium,  the  latter  was  liable  only 
for  the  limited  amount.  McQueen  v. 
Sovereign  Camp  W.  W.  (1921)  —  S.  C. 
— ,  106  S.  E.  32. 

In  Hagelin  v.  Commonwealth  L.  Ins. 
Co.  (1921)  —  Neb.  — ,  18.3  N.  W.  108. 
it  was  held  that  the  fact  that  the  in- 
sured engaged  in  military  service  in 
time  of  war  did  not  ipso  facto  work  a 
forfeiture  of  the  policy  and  relieve  the 
insurer  from  all  liability  thereunder 
for  the  insured's  death  while  engaged 
in  such  service,  there  being  no  provi- 
sion that  the  policy  should  be  void  in 
case  the  insured  engaged  in  such  serv- 
ice, but  only  a  provision  that  it 
should  be  void  if  any  premium  was 
not  paid  when  due,  and  a  provision 
that  in  case  of  military  service  in 
time  of  war  the  company's  written 
consent  should  be  obtained  and  an 
extra  premium  paid,  and  also  a 
provision  making  the  policy  incon- 
testable after  one  year  except  for 
the  nonpayment  of  premiums  or  a  vio- 
lation of  the  terms  as  to  military  serv- 
ice in  time  of  war;  and  it  was  held 
that  there  being  no  specific  provision 
for  forfeiture  in  case  the  insured  en- 
tered military  service,  the  court  would 
not  write  one  in  or  permit  the  insurer 
to  impose  new  conditions  creating  a 
forfeiture,  without  the  insured's  con- 
sent and  without  a  new  consideration. 

See  also  Nowlan  v.  Guardian  L.  Ins. 
Co.  (W.  Va.)  infra,  II.  c. 

b.  Character  and  nature   of  rishs   con- 
templated. 

In  Olson  v.  Grand  Lodge  A.  0.  U. 
W.  (reported  herewith)  ante,  1270,  the 
benefit  certificate  provided  that  it  was 
issued  and  accepted  upon  the  express 
consent  of  the  insured  that  "in  the 
event  he  engaged  in  military,  naval, 
submarine,  or  aerial  service  in  time  of 
war,"  without  first  obtaining  a  permit, 
the  amount  payable  "in  the  event  of 
his  death  during  such  service"  should 
be  the  reserve  value;  and  the  rules  of 
the  company  provided  that  the  insur- 
ance should  become  void  if  a  member 
should  "engage  in  the  occupation  of  a 
soldier  in  time  of  war."  It  was  held 
that  these  provisions  intended  to  es- 
tablish the  status  of  the  insured,  and 
not  the  character  of. the  service,  as 
IB  A.L.R.— 81. 


the  test  of  the  restriction  of  liability, 
and  that  only  a  limited  recovery  could 
be  had  where  the  insured  died  of  in- 
fluenza in  a  hospital  in  France,  with- 
out ever  having  gone  into  the  zone  of 
hostilities.  Grace,  J.,  dissented  in  this 
case,  and  contended  that  the  insured's 
death  was  not,  under  the  circum- 
stances, cr.used  by  military  service, 
and  that  on  the  reasoning  of  the  court 
in  Myli  v.  American  L.  Ins.  Co.  —  N. 
D.  — ,  11  A.L.R.  1097,  175  N.  W.  632, 
which  is  set  out  in  the  earlier  annota- 
tion, a  recovery  should  be  allowed  for 
the  face  of  the  policy. 

In  Huntington  v.  Fraternal  Reserve 
Asso.  (1921)  —  Wis,  — ,  181  N.  W. 
819,  where  the  certificate  provided 
that  if  the  insured  should  beconie  a 
"soldier  in  regular  Army  in  time  of 
■war"  and  "any  claim  accrues  while  in- 
sured is  so  occupied,  whether  result- 
ing from  such  changed  occupation  or 
not,  directly  or  indirectly,  there  shall 
be  paid  40  per  cent  only  of  said  claim," 
it  was  held  that  the  beneficiary  could 
not  recover  the  full  face  value  of  the 
certificate  upon  the  death  of  the  in- 
sured while  he  was  a  soldier  in  the 
regular  Army,  although  he  died  from 
natural  causes,  and  not  from  any  haz- 
ard peculiar  to  war. 

In  Railey  v.  United  Life  &  Acci.  Ins. 
Co.  (1921)  —  Ga.  App.  — ,  106  S.  E. 
203,  where  the  insured  had  been 
drafted  into  the  military  service  and 
was  killed  in  the  North  Channel  be- 
tween Scotland  and  Ireland  as  a  re- 
sult of  an  accidental  collision  between 
a  ship  upon  which  he  was  being  trans- 
ported to  Europe  to  take  part  in  the 
World  War  and  another  ship  undier  the 
same  convoy,  it  was  held  that  the  in- 
surer was  liable  only  for  the  reserve 
value  of  the  policy,  which  provided 
that  in  case  of  death  resulting  from  or 
occasioned  by  the  insured  engaging  in 
military  or  naval  service  in  time  of 
war  without  a  written  permit,  only  the 
reserve  value  should  be  paid,  and 
which  also  provided  that  upon  written 
request  a  war  service  permit  to  the 
amount  of  the  single  indemnity  would 
be  issued  to  cover  additional  risk  of 
war  conditions  while  the  insured  was 
engaged  in  military  service  within  the 
confines  of  continental  United  States 
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and  it  was  held  that  the  same  result 
would  have  been  reached  if  the  in- 
sured had  obtained  a  permit  under  the 
latter  provision. 

o.  Persons     contemplated;     manner     of 
induction. 

In  Nowlan  v.  Guardian  L.  Ins.  Co. 
(1921)  —  W.  Va.  — ,  107  S.  E.  177,  a 
provision  of  a  policy  that  if  the  in- 
sured should  engage  in  military  serv- 
ice in  time  of  war,  and  should  die 
while  engaged  in  such  service,  the  in- 
surer's liability  should  be  limited  to 
stated  fractional  parts  of  the  face  of 
the  policy,  was  held  operative  in  case 
of  involuntary  as  well  as  voluntary 
service  in  the  Army ;  and  the  provision 
was  also  held  not  ambiguous  and  that 
the  rule  that  provisions  should  be  most 
strongly  construed  against  the  insur- 
er was  inapplicable.  The  court  said: 
"The  sole  contention  of  the  plaintiff  is 
that  she  is  not  barred  from  recovering 
the  full  amount  of  the  policy  sued  on 
by  reason  of  the  stipulations  above  re- 
cited. She  says  that  that  condition 
only  operated  to  reduce  the  indemnity 
in  case  the  insured  voluntarily  entered 
the  military  service,  and  that  inas- 
much as  his  service  in  the  Army  was 
involuntary  the  company  is  liable  for 
the  full  indemnity  provided  by  the 
policy.  She  insists  that  at  the  time 
the  policy  was  written  the  Selective 
Service  Act  had  not  been  passed ;  that 
in  fact  this  country  was  not  at  that 
time  engaged  in  war;  and  that  the 
parties  did  not  contemplate  any  such 
thing  as  involuntary  military  service, 
but  only  such  service  of  that  charac- 
ter as  the  insured  entered  upon  of  his 
own  will.  And  it  is  also  claimed  that 
the  provision  in  regard  to  the  reduced 
indemnity  is  ambiguous  in  this  regard, 
and  that  being  so  it  should  be  most 
strongly  construed  against  the  insur- 
ance company  and  in  favor  of  the  in- 
sured. There  is  no  doubt  as  to  the 
correctness  of  this  rule  of  construc- 
tion, but  before  the  courts  can  resort 
to  construction  there  must  be  some 
ambiguity  or  uncertainty  in  the  con- 
tract. Is  there  such  uncertainty  or 
ambiguity  in  the  contract?  The 
plaintiff's  contention,  that  the  par- 
ties could  not  at  the  time  contemplate 
involuntary  military  service,  is  hard- 


ly tenabfe,  even  if  we  could  r»- 
sort  to  such  aids  in  construing  lan- 
guage unambiguous  upon  its  face. 
The  insured  was  a  citizen  of  the  Unit- 
ed States.  The  United  States  was  not 
then  at  war  with  any  foreign  country, 
and  while  it  may  be  true,  as  stated, 
that  many  American  citizens  were  en- 
listing in  the  armies  of  different 
countries  then  engaged  in  war  in 
Europe,  it  cannot  be  said  that  the  par- 
ties to  this  contract  contemplated  any 
such  service,  for  it  is  doubtful 
whether  such  an  enlistment  could  be 
effected  without  a  violation  of  the 
neutrality  laws  of  the  country.  Cer- 
tainly it  can  be  argued  with  as  great 
force  that  at  the  time  this  policy  was 
written  it  was  contemplated  by  at 
least  very  many  people  that  the  United 
States  would  become  a  participant  in 
the  European  war.  But  even  assum- 
ing that  neither  of  the  parties  con- 
templated that  the  United  States 
would  enter  the  war,  still  it  may  be 
said  that  both  of  them  knew  that  such 
a  contingency  might  arise,  and,  in  case 
it  did,  the  government  would  have  a 
right  to  call  upo»  any  or  all  of  its 
citizens  for  military  service,  and  re- 
quire that  service  of  them  whether 
they  desired  or  were  willing  to  render 
it  or  not.  It  occurs  to  us,  however, 
that  the  language  used  in  this  contract 
is  perfectly  clear,  and  is  not  suscep- 
tible of  any  two  reasonable  construc- 
tions. It  is  well  known  that  insurance 
companies  base  their  premiums  upon 
the  risks  insured.  The  premium  col- 
lected by  the  company,  after  deducting 
the  expense  of  administration,  is  in- 
vested, and  if  the  expectancy  of  life  of 
those  to  whom  policies  are  issued  is 
correct,  and  each  party  meets  the  ex- 
pectations of  the  company  in  that 
regard,  the  insured  would  simply  get 
back  the  money  he  put  in,  with  its 
earnings,  less  the  cost  of  administra- 
tion. It  is  well  known,  however,  that 
many  people  who  are  insured  die  long 
before  the  time  fixed  by  their  expect- 
ancy of  life,  and  the  amounts  that  are 
paid  in  such  cases  in  excess  of  the 
premiums  and  earnings  must  be  made 
up  from  like  premiums  collected  from 
those  who  exceed  the  span  of  life  al- 
lotted to  them.     Of  course,  the  ez- 
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pectaney  of  life  of  one  ensaged  in  war 
is  different  from  that  of  one  engaged 
in  more  peaceful  pursuits,  and  it 
necessarily  follows  that  the  risk  taken 
by  the  insurance  company  is  therefore 
increased,  and  in  order  to  make  the 
same  return  to  such  a  party  a  larger 
premium  must  be  charged.  The 
premium  charged  is  based  upon  the 
risk  assumed.  One  fifty  years  old  is 
required  to  pay  a  higher  premium 
than  a  man  forty  years  of  age,  for  the 
reason  that  it  may  be  expected  that  he 
will  not  live  as  many  years  as  a  young- 
er man;  and  so  one  engaged  in  a 
dangerous  pursuit,  such  as  carrying 
on  war,  is  required  to  pay  a  much 
higher  premium  than  one  engaged  in 
some  pursuit  not  attended  with  such 
great  risks  to  life.  In  this  case  the 
insurance  company  offered  the  insured 
the  opportunity  of  paying  an  addition- 
al premium  and  carrying  the  full 
amount  of  the  policy.  He  did  not 
avail  himself  of  this  offer.  Under  the 
terms  of  the  policy  itself,  it  is  pro- 
vided that  this  difference  in  risk  would 
be  made  up  by  decreasing  the  in- 
demnity upon  engaging  in -the  more 
hazardous  occupation.  We  do  not 
think  there  is  force  in  the  plaintiff's 
contention  that  the  language  of  the 
contract,  that  if  the  insured  engaged 
in  military  or  naval  service  he  shall 
only  receive  the  decreased  indemnity, 
means  a  voluntary  engagement  in 
such  service.  Manifestly  this  provi- 
sion was  put  in  to  relieve  the  insur- 
ance company  of  the  obligation  to  pay 
the  full  indemnity  for  a  more  hazard- 
ous occupation  than  that  on  which  the 
premiums  paid  were  based.  The  haz- 
ard or  risk  from  engaging  in  war 
would  be  just  as  great  whether  en- 
tered upon  voluntarily  or  involuntari- 
ly, and  there  is  no  reason  in  the  world 
for  applying  the  limitation  in  one  case 
that  does  not  exist  with  equal  force 
for  its  application  in  the  other." 

The  court  further  stated  that  the 
word  "engage"  means  to  take  part  in 
or  to  be  employed  in,  however  the  em- 
ployment may  arise,  and  that  to  at- 
tribute to  this  language  the  meaning 
claimed  for  it  by  the  plaintiff  would 
be  to  read  into  it  something  which 
the  parties  had  not  put  there,  and  that 


a  recovery  for  the  limited  amoynt  only 
was  sustained. 

In  Huntington  v.  Fraternal  Reserve 
Asso.  (1921)  —  Wis.  — ,  181  N.  W.  819, 
the  term  "regular  Aimy"  as  used  in  a 
benefit  certificate  providing  that,  if  the 
insured  shall  engage  in  the  occupa- 
tions of  "railway  switchmen,  .  .  . 
soldier  in  regular  Army  in  time  of 
war,"  the  insurer  shall  be  liable  only 
for  a  limited  sum,  was  held  to  mean 
all  soldiers  in  the  military  service  of 
the  United  States  in  time  of  war,  and 
to  include  a  member  of  the  National 
Guard  while  he  was  in  the  service  of 
the  United  States  in  time  of  war;  and 
that  the  term  was  not  to  be  construed 
with  reference  to  the  Federal  statutes 
classifying  the  military  organizations 
of  the  United  States. 

d.  Effect  oj  ineontegtalfle  daiMe. 
In  Field  v.  Western  Life  Indemnity 
Co.  (1921)  —  Tex.  Civ.  App.  — ,  227 
S.  W.  580,  where  the  policy  provided 
that  after  one  year  it  should  be  in- 
contestable for  any  cause  except  for 
breach  of  warranty  or  fr,aud  or  non- 
payment of  premiums,  and  further 
provided  that  the  pecuniary  liability 
of  the  insurer  should  be  limited  to  the 
aggregate  amount  of  premiums  paid 
if  the  insured  should,  without  the 
company's  written  permission,  engage 
in  military  service  in  time  of  war,  it 
was  held  that  a  recovery  could  be  had 
only  for  the  limited  amount,  it  appear- 
ing that  the  insured,  while  in  military 
service  in  France  without  the  written 
permission  of  the  insurer,  committed 
suicide  when  insane. 

e.  Jftocellaneoua. 

In  American  Nat.  Ins.  Co.  v.  Turner 
(1920)  —  Tex.  Civ.  App.  — ,  226  S.  W. 
486,  where  a  statute  provided  that  in 
case  a  loss  occurred,  and  the  insurer 
liable  therefor  should  fail  to  pay  the 
same  within  thirty  days  after  demand, 
it  should  be  liable  to  pay  the  holder 
of  the  policy,  in  addition  to  the 
amount  of  the  loss,  reasonable  attor- 
ney's fees  in  collecting  such  loss,  it 
was  held  that  the  attorney's  fee  could 
not  be  recovered  when  a  demand  was 
made  for  more  than  the  claimant  was 
entitled  to  recover,  and  that  such  fee 
could  not  be  recovered  where  a  de- 
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mand  had  been  made  for  the  face  of 
the  policy  when  the  insurer  was  liable 
only  for  a  limited  sum  provided  for 
therein  in  case  the  insured  should  en- 
gage in  military  service  in  time  of  war. 
In  Gillies  v.  Preferred  Acci.  Ins.  Co. 
(1920)  110  Misc.  489,  181  N.  Y.  Supp. 
550,  where  there  was  a  declaration  in 
the  classification  of  risks  in  an  acci- 
dent policy,  that  an  Army  officer  in  the 
field  was  not  insurable,  the  court 
held  that  this  was  a  notification  to  the 
insured  that  the  company  did  not  in- 
sure Army  ofiicers  in  field  service,  and 
held  that  the  insured,  whose  occupa- 
tion was  stated  to  be  that  of  soliciting  ■ 
agent  and  office  employee,  was  engaged 
in  an  extrahazardous  employment  at 
the  time  he  was  killed  while  acting  as 
a  captain  in  active  military  service. 

///.  Waiver  or  eatoppet. 

In  the  reported  case  (Marks  v.  Su- 
preme Tribe,  B.  H.,  ante  1277),  the 
mere  acceptance  of  dues  on  a  mutual 
benefit  certificate,  with  knowledge  that 
the  insured  had  entered  the  military 
service,  was  held  not  to  waive  provi- 
sions of  the  contract  relieving  the  in- 
surer from  liability  for  death  in  such 
service,  since  the  dues  received  did 
not  cover  the  greater  hazards. 

And  in  Olson  v.  Grand  Lodge,  A. 
0.  U.  W.  (reported  herewith)  ante, 
1270,  it  was  held  that  the  failure  of  a 
beneficial  order  to  demand  or  secure 
from  an  insured  member,  who  was  in 
the  United  States  Army,  an  applica- 
tion for  a  war  permit,  and  the  pay- 
ment of  an  extra  war  premium,  pro- 
vided for  in  a  regulation  allowing  in- 
surance for  the  face  value  of  the 
policy  upon  payment  of  an  extra 
premium  by  members  engaged  in  mili- 
tary service,  and  the  reception  of  reg- 
ular assessments  and  dues,  with 
knowledge  that  the  insured  was  in  the 
military  service,  did  not  constitute  a 
waiver  of  the  regulation  requiring  the 
pa3rment  of  an  extra  premium  to  con- 
tinue the  entire  insurance  of  one  en- 
gaged in  military  service  in  force. 
Grace,  J.,  however,  dissented  from  the 
majority  holding.  The  insurer  in  this 
case  had  voluntarily  waived  a  regula- 
tion requiring  a  war  permit  in  order 
to  entitle  a  member  to  20  per  cent  of 
the  face  of  the  policy,  and  confessed 
liability  for  the  limited  amount. 


And  in  Railey  v.  United  Life  & 
Acci.  Ins.  Co.  (1921)  —  (Ja.  App.  — , 
106  S.  E.  203,  it  was  held  that  neither 
the  fact  that  the  insurer  knew  when 
the  policy  was  issued  that  the  insured 
would  probably  engage  in  military 
service,  nor  the  fact  that  it  retained 
an  unearned  portion  of  the  first 
premium  after  the  insured's  entry  in- 
to the  Army,  was  sufficient  to  consti- 
tute a  waiver  of  a  provision  exempting 
the  insurer  from  liability,  except  for 
the  reserve  value,  in  the  event  of 
death  resulting  from  pr  occasioned  by 
the  insured  engaging  in  military  or 
naval  service  in  time  of  war  unless  a 
written  permit  was  issued  by  the  com- 
pany, or  a  further  provision  for  extra 
premiums  and  permits,  or  a  provision 
making  the  policy  incontestable  after 
one  year  except  for  nonpayment  of 
premium  and  military  service  in  time 
of  war. 

And  in  American  Nat.  Ins.  Co.  v. 
Turner  (1920)  —  Tex.  Civ.  App.  — , 
226  S.  W.  486,  the  insurer  was  held 
not  estopped  to  deny  liability  for  the 
face  of  the  policy,  by  reason  of  the 
receipt  of  the  regular  premiums  by 
the  district  superintendent,  with 
knowledge  that  the  insured  was  en- 
gaged in  military  service,  the  court 
holding  that  the  case  was  not  anal- 
ogous to  those  providing  that  the 
doing  or  failing  to  do  something 
should  render  the  policy  void,  since  the 
only  provision  in  the  policy  in  suit  was 
that  in .  case  no  additional  premium 
was  paid  where  the  insured  was  en- 
gaged in  the  military  service,  only  the 
reserve  value  should  be  payable. 

And  in  McCoy  v.  National  L.  Ins. 
Co.  (1921)  —  Iowa,  — ,  182  N.  W.  659, 
where  the  policy  provided  that  aitents 
were  not  authorized  to  alter  or  modify 
the  policy,  the  evidence  was  held  in- 
sufficient to  sustain  the  burden  rest- 
ing on  the  plaintiff  of  showing  that  the 
agents  through  whom  the  policy  was 
obtained  were  general  agents,  and  had 
authority  to  waive  a  provision  requir- 
ing a  written  permit  and  payment  of 
an  extra  premium  in  case  the  insured 
entered  military  service,  there  being 
testimony  that  one  of  the  agents  was 
a  state  agent  having  authority  to  ap- 
point subagents,  and  that  the  other 
party  connected  with  the  issuins:  of 
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the  policy  was  one  employed  to  help 
solicit  insurance  in  the  place  where 
the  insured  lived,  although  it  appeared 
that  the  person  last  referred  to  told 
the  wife  of  the  insured,  who  was  act- 
ing for  the  latter,  that  the  policy  was 
all  right  without  obtaining  a  permit 
for  military  service  or  paying  an  addi- 
tional premium. 

And  in  Huntington  v.  Fraternal  Re-, 
serve  Asso.  (1921)  —  Wis.  — ,  181  N. 
W.  819,  where  the  by-laws  of  the  in- 
surer provided  that  officers  of  the  local 
councils  were  agents  of  the  members 
and  not  of  the  Supreme  Council,  it 
was  held  that  the  secretary  of  a  local 
council  had  no  power  to  bind  the  in- 
surer by  a  statement  that  a  certificate 
of  a  member  in  the  Army  did  not  re- 
quire the  pajrment  of  extra  assess- 
ments as  long  as  the  insured  was  in 
the  United  States. 

In  Bowman  v.  Surety  Fund  L.  Ins. 
Co.  (1921)  —  Minn.  — ,  182  N.  W.  991, 
the  evidence  was  held  sufficient  to 
support  a  finding  of  a  waiver  of  a 
provision  making  the  policy  void  up- 


on the  entry  of  the  insured  into  mili- 
tary service,  there  being  testimony 
that  the  beneficiary  forwarded  to  the 
insurer  a  copy  of  the  notification  of 
the  insured's  death,  which  she  re- 
ceived from  the  War  Department,  and 
that  the  insurer  sent  her  blanks  for 
legal  notification  of  death,  and  later 
blanks  for  final  proofs  of  death,  which 
were  both  filled  out  and  sent  to  the  in- 
surer, which  did  not  deny  liability  un- 
til after  they  were  received. 

And  a  finding  was  held  justified  in 
the  Bowman  Case  that  the  waiver  was 
not  by  an  unauthorized  agent  within 
a  provision  of  the  policy  that  no 
agent  of  the  company  had  power  to 
change  the  contract  or  waive  a  for- 
feiture, or  grant  permits,  where  the 
letters  received  by  the  beneficiary  in- 
closing blanks  for  notice  and  proof  ofi 
death  were  signed  in  the  company's 
name,  by  the  secretary  to  the  medical 
director,  although  the  latter  testified 
that  it  was  not  his  secretary's  duty  to 
open  letters  and  answer  them  as  was 
done  in  this  case.  J.  T.  W. 


RE  CLAIM  OF  IRVING  SKOUITCHI 

V. 

CHIC  CLOAK  &  SUIT  COMPANY  et  al.,  Respts. 
STATE  INDUSTRIAL  COMMISSION,  Appt. 

Nmv  Yorh  Court  of  Appeals  —  XarOt  1,  1921^ 

(230  N.  Y.  296,  130  N.  E.  299.) 

Workmen's  compensation  —  officer  of  corporation  acting  as  employee  — 
right  to  compensation. 

1.  That  one  is  a  stockholder  and  olficer  of  a  corporation  does  not  prevent 
his  receiving  compensation  under  the  Workmen's  Compensation  Act  for 
injuries  received  in  the  performance  of  services  which  he  is  employed  to 
perform  as  an  employee. 

[See  note  on  this  question  beginning  on  page  1288.] 


—  basis  for  compensation  —  wages 
as  employee. 

2.  Compensation  for  injury  to  an  of- 
ficer of  a  corporation,  injured  while  per- 


forming the  duties  of  an  orcSnary  em- 
ployee, must  be  based  on  wages  received 
by  him  in  the  latter  capacity. 


Appeal  by  the  State  Industrial  Commission  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court,  Third  Department,  reversing  an  award 
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by  it  and  dismissing  the  claim  in  a  proceeding  under  the  Workmen's  Ck>m- 
pensation  Act  to  recover  compensation  for  an  accidental  injury  received 
by  claimant.    Modified. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


Mr.  E.  C.  Aiken,  with  Mr.  Charles 
D.  Newtcm,  Attorney  General,  for  the 
State  Industrial  Commission: 

The  premium  havingr  been  paid  to  the 
insurance  carrier  based  upon  the  salary 
of  the  claimant,  he  was  entitled  to  an 
award  of  compensation  under  subdivi- 
sion 6  of  §  54. 

Bowne  v.  S.  W.  Bowne  Co.  221  N.  Y. 
28,  116  N.  E.  864;  Howard  v.  Howard, 
221  N.  Y.  605, 117  N.  E.  1072. 

Mr.  Alfred  W.  Meldon  for  respond- 
ents. 

Hiscock,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Upon  evidence  which  sustained 
them,  findings  were  made  by  the  In- 
dustrial Commission  to  the  effect 
that  claimant  owned  10  shares  of  a 
value  of  $10  per  share,  out  of  120 
shares  of  the  capital  stock  of  a 
small  corporation  engaged  in  the 
clothing  business,  and  was  its  presi- 
dent and  treasurer;  that  in  these 
capacities,  however,  he  performed 
no  substantial  duties,  the  business 
being  supervised  by  a  general  sup- 
erintendent, and  even  the  checks 
signed  by  another  person;  that  he 
was  "employed"  as  manager,  and  as 
such  performed  services  in  packing 
and  shipping  and  selling  and  deliv- 
ering goods ;  that  while  he  was  thus 
engaged  in  his  regular  work  he  met 
with  an  accident,  which  caused  the 
injuries  for  which  compensation 
was  sought;  that  his  "average 
weekly  wage  .  .  .  was  the  sum 
of  $33.70." 

On  these  and  other  appropriate 
formal  findings  an  award  was  made. 
The  appellate  division,  however, 
took  the  view  that  the  award  could 
only  be  sustained  under  the  amend- 
ment made  to  §  54  of  the  Workmen's 
Compensation  Law  (Consol.  Laws, 
chap.  67)  in  1916,  which  permitted 
the  insurance  of  "employers  who 
perform  labor  incidental  to  their 
occupations,"  and,  certain  require- 
ments of  that  amendment  not  hav- 
ing been  complied  with,  it  reversed 
the  award  and  dismissed  the  claim. 

We  are  of  the  opinion  that  the 


appellate  division  erred  in  its  view 
that  the  claim  could  only  be  estab- 
lished by  virtue  of  the  amendment 
in  question.  In  fact,  it  may  be  a 
debatable  question  whether  that 
amendment  can  be  applied  in  the 
case  of  an  employa:  which  is  a  cor- 
poration. Of  course,  a  corporation 
itself  could  not  be  injured,  or  draw 
compensation  for  injuries,  as  •  pro- 
vided in  the  Compensation  Law.  In 
its  case  advantage  could  be  taken  of 
the  provision  for  insurance  of  em- 
ployers only  by  holding  that  the  act 
covered  the  officers  and  agents  of 
the  employer,  and  permitted  them 
to  recover  compensation.  We  re- 
frain, however,  from  deciding  this 
question  at  this  time,  because  we 
do  not  regard  it  as  being  involved. 

The  amendment  plainly  was  in- 
tended to  cover  the  case  of  an  em- 
ployer who  maintained  his  status  as 
such,  but  who  nevertheless  did  some 
work  of  the  character  usually  per- 
formed by  an  employee.  Such  a 
situation  would  arise,  for  instance, 
in  the  case  of  a  tailor  who  employed 
four  or  five  men  and  did  some  work 
with  them.  He  would  remain  an 
employer,  and  obviously  could  not 
become  an  employee  of  himself  as 
an  employer.  If  he  received  any 
compensation  for  injury,  it  would  be 
as  employer  under  the  amendment 
in  question.  But  all  this  would  not 
preclude  a  person  who  was  really  an 
employee  from  securing  compensa- 
tion as  such  for  injuries  received  in 
the  course  of  his  employment,  even 
though  he  might 
hold  a  title  as  offi- 
cer in  a  corporation. 
If  he  was  actually 
employed  to  per- 
form services  as  an 
employee,  such  as  are  contemplated 
by  the  Workmen's  Compensation 
Law,  there  is  no  reason  why  he 
should  not  come  within  its  benefits 
independent  of  the  amendment  of 
1916. 

A  corporation  is  a  complete  enti- 


IVorkmen** 
coBipenii«tIo»— 
officer  of  cor- 
poration   a^tlatr 
ma  employee— 
rlKht  to 
compeasatlom. 
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ty,  s^Mrate  and  distinguishable 
-  from  its  stockholders  and  officers, 
and  if  it  sees  fit  to  have  one  of  the 
latter  serve  it  in  the  capacity  of  an 
ordinary  employee,  we  see  nothing 
to  prevent  it  from  so  doing.  That 
seems  to  as  to  be  the  present  case. 
The  claimant  was  "employed"  as 
general  manager.  The  term  "gen- 
eral manager"  is  somewhat  ambig- 
uous, and  of  itself  might  indicate 
either  an  executive  and  important 
officer,  or  a  person  performing  ordi- 
nary duties  of  an  employee.  The 
evidence  and  findings  in  this  case 
show  that  the  position  was  of  the 
latter  class,  and  that  the  claimant 
performed  ordinary  detail  and  man- 
ual work,  such  as  would  be  required 
cf  a  tjrpical  employee.  Under  these 
circumstances  we  think  that  he  was 
entitled  to  secure  compensation  as 
such  for  injuries  under  the  general 
provisions  of  the  Compensation 
Law,  and  that  his  case  was  not  gov- 
erned by  or  dependent  upon  the 
amendment  of  1916. 

There  is  nothing  in  our  decision 
in  the  case  of  Bowne  v.  S.  W. 
Bowne  Co.,  221  N.  Y.  28,  116  N.  E. 
364  (which  curiously  is  stated  by 
the  attorney  general  in  his  brief  to 
have  been  decided  before  the 
amendment  of  1916  was  adopted), 
which  contravenes  this  view.  On 
,  the  other  hand,  the  effect  of  what 
was  said  by  Judge  Found  in  its  en- 
tirety sustains  the  view  which  we 
are  now  taking  of  the  facts  pre- 
sented on  this  appeal.  In  that  case 
the  claimant  was  the  owner  of  a 
majority  of  the  capital  stock  of  a 
corporation  of  which  he  was  the 
president.  The  commission  found 
that  he  was  "employed  as  pres- 
ident." His  ordinary  duties  were 
those  which  pertained  to  the  posi- 
tion of  a  managing  executive  offi- 
cer, and  the  manual  work  in  the 
course  of  which  he  was  injured  was 
merely  a  casual  occurrence.  He 
received  as  a  stockholder  and  an 
executive  officer  substantial  divi- 
dends and  salary,  which  were  in  no 
wise  abated  or  impaired  by  his  ac- 
cident.   Under  those  circumstances 
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no  if.  3.  t»».) 

we  said  that  it  would  be  an  unrea- 
sonable interpretation  of  the  Com- 
pensation Law  to  regard  him  as  an 
employee,  such  as  was  intended  and 
provided  for  by  that  statute  in 
awarding  compensation  for  injured 
employees.  It  was  fully  recog- 
nized, however,  that  there  was 
nothing  to  prevent  a  corporation,  if 
it  so  desired,  from  hiring  one  of  its 
officers  to  be  and  to  perform  the 
work  of  such  an  employee  as  was 
contemplated  by  the  statute.  We 
simply  held  that  "the  higher  execu- 
tive officers  of  a  corporation  are 
not,  as  such,  its  employees  in  the 
ordinary  use  of  the  word."  221  N. 
Y.  30. 

We  think,  therefore,  that  it  was 
erroneous  for  the  appellate  division 
to  dismiss  the  claim  on  the  theory 
that  no  recovery  could  be  had. 
With  some  hesitation,  however,  we 
have  reached  the  conclusion  that  it 
was  proper  to  reverse  the  award, 
sending  the  claim  back  for  further 
proceedings,  instead  of  dismissing 
it. 

A  person  holding  the  title  of  an 
executive  managing  official,  and  at 
the  same  time  being  an  employee 
and  performing  the  work  of  such, 
should    be   allowed  _,|,^,,  ,^^ 

only    to    draw    com-    eompensatlo*— 

pensation  based  on  JJSSfoy". 
wages  received  by 
him  in  the  latter  capacity.  The 
finding  in  this  case  states  that  the 
claimant  received  an  average  week- 
ly wage  of  $33.70,  but  it  is  not  stat- 
ed whether  that  was  all  received  in 
his  capacity  as  employee.  In  view 
of  the  evidence  and  other  findings, 
it  very  probably  may  be  that  such 
was  the  fact,  and  that  no  part  of 
this  amount  was  apportioned  to  his 
position  as  president  and  treasurer. 
Nevertheless  the  evidence  is  so  con- 
flicting and  unsatisfactory  that  we 
conclude  that  there  should  be  a  spe- 
cific finding  upon  this  subject,  and 
that  the  claim  should  be  remitted 
to  the  Industrial  Commission  for 
such  further  proceedings  as  may 
be  necessary  to  that  end. 

The  order  of  the  Appellate  Divi- 
sion, therefore,  should  be  modifip^ 
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by  providing  that  the  claim  be  re- 
mitted, and  not  dismissed,  with 
costs  to  abide  event. 


Hogan,  Cardozo,  Foand,  Mc- 
Lansrhlin,  Crane,  and  Andrews,  JJ., 
concur. 


ANNOTATION. 

Workmoi's  compenaation:  interest  in  die  bminew  or  in  corporation  or  fimt 
owning  die  businew  ••  afiFecting  right  to  oompeoHition. 


The  annotation  purports  to  cover 
only  that  class  of  cases  where  the 
interest  in  the  business  is  a  financial 
one,  directly  affected  by  the  earnings, 
or  where  the  person  is  an  officer  of  a 
corporation.  It  does  not  include  cases 
involving  merely  subcontractors,  fore- 
men, and  superintendents.  See,  for 
example,  Deyo  v.  Arizona  Grading  & 
Constr.  Co.  (1916)  18  Ariz.  149,  L.R.A. 
1916E,  1267, 167  Pac.  871,  holding  that 
the  use  by  the  legislature  of  the  word 
"workman"  in  a  compensation  act, 
stated  by  it  to  be  intended  to  comply 
with  a  constitutional  provision  direct- 
ing it  to  protect  employees,  will  not 
prevent  the  application  of  the  statute 
in  favor  of  a  superintendent. 

Amerioaxi  deolaloais. 

The  cases  appear  generally  to  hold 
that  the  mere  fact  that  one  is  a  stock- 
holder, officer,  or  director  of  a  corpora- 
tion does  not  necessarily  preclude  re- 
covery for  his  injury  or  death,  as  an 
employee  of  the  company,  under  Work- 
men's Compensation  Acts,  but  that  he 
may  be  an  employee,  depending  upon 
such  factors  as  the  nature  of  the  work 
for  which  he  receives  pay,  the  propor- 
tion of  the  stock  which  he  owns,  and 
whether,  in  case  he  performs  the  work 
of  an  ordinary  employee,  this  is  not 
merely  occasional  or  incidental,  but  is 
his  regular  work.  Re  Raynes  (1917) 
66  Ind.  App.  321, 118  N.  E.  387;  Dewey 
V.  Dewey  Fuel  Co.  (1920)  210  Mich. 
370,  178  N.  W.  36;  SKOUITCHI  v.  CHIC 
Cloak  &  Suit  Co.  (reported  herewith) 
ante,  1285 ;  Hubbs  v.  Addison  Electric 
Light  &  P.  Co.  (1921)  230  N.  Y.  303, 
130  N.  E.  302,  affirming  (1920)  191 
App,  Div.  765,  182  N.  Y.  Supp.  152; 
Beckmann  v.  J.  W.  Oelerich  &  Son 
(1916)  174  App.  Div.  353,  160  N.  Y. 
Supp.  791;  Berman  v.  Reliance  Metal 
Spinning  &  Stamping  Co.  (1919)  187 
App,  Div.  816,  175  N.  Y.  Supp.  838; 


Eagleson  v.  Harry  6.  Preston  Go. 
(1919)  265  Pa.  397,  109  Atl.  154; 
Millers'  Mut.  Casual^  Co.  v.  Hoover 
(1919)  —  Tex.  Civ.  App.  — ,  216  S.  W. 
475. 

It  was  held  in  SKOUITCHI  v.  Chic 
Cloak  &  Suit  Co.  (reported  herewith) 
ante,  1285,  that -recovery  under  the 
Workmen's  Compensation  Act  could  be 
had  by  one  who  was  the  president  and 
treasurer  of  a  small  corporation  en- 
gaged in  the  clothing  business,  who 
owned  10  shares  out  of  120  shares  of 
its  capital  stock,  and  who  was  "em- 
ployed" as  its  general  manager,  where 
he  performed  services  as  an  ordinary 
employee  in  packing,  shipping,  selling, 
and  delivering  goods,  and,  while  thus 
engaged  in  his  regular  work,  met  with 
an  accident 

And,  following  the  above  case,  the 
court  in  Hubbs  v.  Addison  Electric 
Light  &  P.  Co.  (1921)  230  N.  Y.  303, 
130  N.  E.  302,  affirming  (1920)  191 
App.  Div.  765,  182  N.  Y.  Supp.  152, 
held  that  an  award  under  the  Work-  , 
men's  Compensation  Act  should  be 
sustained  where  it  was  found  that  the 
claimant  "owned  a  large  proportion  of 
the  capital  stock  of  a  comparatively 
small  electric  light  and  power  com- 
pany, and  was  its  secretary  and 
treasurer;  that  he  was  employed  as  a 
general  manager  and  as  such  'per- 
formed manual  labor  at  his  employer's 
plant  .  .  .  and  away  from  the 
plant;'  that  his  weekly  wage  as  such 
general  manager  was  the  sum  of  $25." 
The  court  said  that  the  finding,  which 
was  conclusive  upon  it,  showed  that 
the  claimant  was  "employed"  as 
general  manager;  that  in  such  capa- 
city he  performed  various  manual 
services,  such  as  an  ordinary  employee 
might  perform;  but  for  his  services 
in  this  particular  capacity  he  received 
a  certain  weekly  wage;  and  that  in 
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this  latter  respect  the  findings  differed 
from  other  cases  to  which  reference 
had  been  made,  in  that  they  showed 
just  what  his  wages  were'  in  his 
capacity  of  employee. 

And  it  was  held  in  Eagleson  v. 
Harry  G.  Preston  Co.  (1919)  265  Pa. 
397,  109  Atl.  154,  that  the  fact  that 
one  who  was  employed  as  a  salesman 
by  a  company  at  a  weekly  wage,  and 
who  was  accidently  killed  while  en- 
gaged in  his  work  as  salesman,  was 
also  a  director  of  the  corporation,  but 
received  no  salary  or  income  as  such, 
would  not  prevent  recovery  for  his 
death  under  the  Workmen's  Compen- 
sation Act,  providing  that  "the  term 
'enq>loyee'  ...  is  declared  to  be 
synonymous  with  servant,  and  in- 
cludes all  natural  persons  who  perform 
services  for  another  for  a  valuable 
consideration,"  with  certain  specified 
exceptions. 

So,  in  holding  that  the  mere  fact 
that  one  is  an  officer  of  a  corporation 
does  not  prevent  recovery  under  the 
Workmen's  Compensation  Act  for  in- 
jury to  him  as  an  "employee,"  the  court 
in  Re  Raynes  (Ind.)  supra,  said:  "It 
appears  to  us  as  sound  that  compensa- 
tion under  Workmen's  Compensation 
Acts  cannot  be  denied  one  simply  be- 
cause he  happens  to  be  the  president  or 
other  executive  or  managing  officer  of 
the  corporation  that  employs  him,  and 
that  that  fact  alone  is  not  sufficient 
to  eliminate  him  from  among  those 
regarded  as  employees  within  the 
meaning  of  such  acts.  If  the  corpora- 
tion is  great  and  powerful,  with  ex- 
tensive financial  resources;  if  an 
official  is  a  large  stockholder,  and  his 
time  is  occupied  in  the  discharge  of 
the  usual  duties  of  his  office,  and  his 
salary  is  fixed  because  of  the  discharge 
of  such  duties,  it  would  seem  apparent 
that  he  could  not  be  regarded  as  an 
employee  under  such  an  act.  But  in 
another  corporation  of  humbler  pro- 
portions such  an  official  might  serve 
in  a  dual  capacity;  that  is,  as  an 
officer  and  also  as  a  workman.  It  is 
not  unreasonable  to  conceive  of  a 
case  where  the  discharge  of  the  official 
duties  would  constitute  but  a  small 
portion  of  the  services  rendered  by 
him   to   the    corporation.      Such    an 


ofBcer  might  be  hired  in  fact  to  per- 
form manual  labor  in  connection  with 
other  employees,  and  his  time  in  the 
main  be  occupied  in  performing  such 
service,  and  regular  wages  paid  him 
accordingly.  Such  an  official,  in 
his  capacity  as  a  workman,  might 
measure  up  in  all  respects  to  the 
conception  of  an  employee  within 
the  meaning  of  the  act  as  we  have 
hereinbefore  developed  it,  and  in  such 
capacity  we  believe  that  he  should  be 
regarded  as  an  employee  within  the 
meaning  of  Compensation  Acts." 

And  it  was  held  in  Re  Raynes  (Ind.) 
supra,  that  the  term  "employee"  in- 
cluded one  who  was  secretary-treas- 
urer of  a  small  corporation  engaged 
in  the  sale  of  merchandise,  who  was 
one  of  its  three  stockholders  and,  as 
such,  a  member  of  the  board  of 
directors,  where,  in  addition  to  per- 
forming the  regular  duties  as  an 
officer  of  the  company,  he  served  also 
as  buyer,  as  salesman,  and  collector 
for  it,  receiving  for  his  services  $50 
per  week,  the  Injury  occurring,  as  it 
was  contended,  while  he  was  attempt- 
ing to  collect  accounts  for  the  com- 
pany. 

A  provision  in  the  statute  that  the 
president,  vice  president,  secretary,  or 
other  officers  and  "directors"  of  cor- 
porations accepting  the  act  should 
not  be  deemed  or  held  to  be  employees 
within  the  meaning  of  the  statute,  was 
held  in  Millers'  Mut.  Casualty  Co.  v. 
Hoover  (1919)  —  Tex.  Civ.  App.  — , 
216  S.  W.  475,  to  apply  only  to  officers 
and  directors  as  such,  and  not  to  pre- 
clude recovery  under  the  statute  for 
the  death  of  one  who  was  a  director 
in  the  employer  corporation,  but  who 
would  otherwise  have  been  regarded 
as  serving  as  an  employee  at  the  time 
of  the  accident.. 

And  in  Millers'  Mut.  Casualty  Co.  v. 
Hoover  (Tex.)  supra,  it  was  held  that 
recovery  could  be  had  under  the 
statute  for  the  death  of  one  who, 
although  a  director  in  a  milling  com- 
pany, was  also  its  superintendent  and 
head  miller,  his  duties  being  in  general 
to  direct  the  operation  of  the  ma- 
chinery, the  making  of  flour,  overlook 
and  direct  its  affairs,  and  at  times  to 
do  the  actual  work  in  connection  with 
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such  matters,  where  it  appeared  that 
he  was  without  authority  to  employ 
and  discharge  servants,  although  ex- 
ercising that  authority  at  times  to  a 
limited  extent,  that  he  received  a 
salary  of  $165  per  month,  although  it 
did  not  appear  whether  any  part  of 
this  sum  was  paid  him  as  a  director, 
and  that  he  was  accidentally  killed  at 
the  mill  while  engaged  in  the  per- 
formance of  his  duties  as  superintend- 
ent and  head  miller. 

Regarding  the  proposition  that  the 
mere  fact  that  one  was  a  director 
would  not  preclude  recovery  under  the 
statute,  the  court  in  Millers'  Mut. 
Casualty  Co.  v.  Hoover  (Tex.)  supra, 
said:  "The  provisions  of  the  quoted 
article,  which  exclude  officials  of  the 
«orporation  from  participating  in  the 
benefits  of  the  act,  we  are  convinced 
refer  to  them  as  such;  that  is  to  say, 
while  they  are  engaged  in  the  per- 
formance of  the  duties  conferred  on 
them  by  law,  as,  for  example,  as  to 
directors,  the  general  management 
and  direction  of  the  corporate  affairs, 
and  as  to  the  officers,  the  exercise  of 
those  duties  and  powers  conferred  on 
them  by  the  directors  or  the  by-laws 
of  the  corporation.  The  article  pur- 
ports to  deal  with  them  in  that  respect 
only.  It  neither  directly  nor  infer- 
entially  denies  the  right  of  such 
officials  to  have  other  and  different 
relations  with  the  corporation.  Con- 
ceivably, and  not  unnaturally,  officers 
and  directors  of  corporations  might  be 
employed  in  the  performance  of  duties 
of  a  character  wholly  distinct  from 
and  unrelated  to  those  ordinarily  ex- 
ercised as  such  officials.  The  act  as 
a  whole  neither  denies  them  the  right 
to  serve  in  the  capacity  of  an  ordinary 
servant  or  employee,  nor  denies  the 
corporation  the  right- to  engage  their 
services  in  that  particular.  If,  as 
matter  of  fact,  they  are  so  otherwise 
employed,  and  that  the  employment  is 
such  as  to  bring  them  within  the 
definition  of  'employee'  contained  in 
the  act,  and  while  so  engaged  they  are 
injured,  they  are,  in  our  opinion,  en- 
titled to  the  benefits  of  the  act." 

And  the  fact  that  the  deceased  was 
a  stockholder  in  and  president  of  the 
defendant  fuel  company  was  held  in 


Dewey  v.  Dewey  Fuel  Co.  (1920)  210 
Mich.  870,  178  N.  W.  86,  not  to  pre- 
clude recovery  for  his  death  under  the 
Workmen's  Compensation  Act,  as  an 
"employee"  of  the  company,  where  he 
served  as  president  without  salary, 
and  had  accepted  a  place  in  the  yard 
as  "yardman"  at  $2  per  day,  his  work 
being  principally  to  assist  drivers  in 
loading  their  wagons,  was  subject  to 
the  orders  of  the  manager,  and,  when 
killed,  was  on  his  way  to  perform  woric 
in  obedience  to  the  manager's  orders. 
It  was  held  also  in  Berman  v. 
Reliance  Metal  Spinning  &  Stamping 
Co.  (1919)  187  App.  Div.  816, 175  N.  Y. 
Supp.  838,  that  recovery  could  be  had 
under  the  Workmen's  Compensation 
Act  for  injury  to  one  "employed  as 
manager"  of  a  stamping  company,  who 
at  the  time  of  the  accident  was  en- 
gaged in  instructing  an  employee  in 
the  use  of  a  machine,  and  was  con- 
cededly  in  the  discharge  of  his  ordin- 
ary duties,  although  he  was  the  owner 
of  a  "considerable  number"  of  shares 
of  stock  in  the  company,  was  its 
treasurer,  and  received  a  salary  of 
$5,000  per  year;  it  being  said,  how- 
ever, that  his  duties  as  treasurer 
appeared  to  be  comparatively  unim- 
portant. The  court  said  that  no  ques- 
tion was  raised  as  to  the  general 
character  of  the  claimant's  employ- 
ment; and  that  the  Bowne  Case  (1917) 
221  N.  Y.  28,  116  N.  E.  864,  reversing 
(1916)  176  App.  Div.  131,  162  N.  Y. 
Supp.  244,  infra,  was  distinguishable, 
as  in  that  case  it  was  found  that  the 
claimant  was  "employed  as  president" 
and  was  injured  while  temporarily 
assisting  laborers,  and  that  it  was 
entirely  obvious  from  the  facts  in  that 
case  that  the  claimant  was  not  em- 
ployed in  a  hazardous  occupation,  and 
there  was  nothing  in  his  duties  as 
president  requiring  him  to  perform 
the  work  at  which  he  was'  injured ;  in 
other  words,  he  was  not,  so  far  as 
appeared,  employed  for  such  a  pur- 
pose; but  that  in  the  case  before  it, 
the  claimant  is  "a  high-priced  laborer, 
the  superintendent  of  the  plant,  and 
he  is  injured  while  in  the  discharge  of 
the  duties  in  which  he  is  regularly 
employed,  and  of  course  is  entitled  to 
the  same  protection  which  comes  to 
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any  other  man  actually  employed  in  a 
hazardous  work."  The  court  said 
further:  "It  is  not  the  fact  that  a  man 
is  a  stockholder  and  officer  of  the 
corporation  that  determines;  it  is  the 
character  of  his  employment.  If  the 
claimant  had  been  employed  as  treas- 
urer of  the  corporation,  at  a  fixed 
salary  as  such  treasurer,  and  he  was 
employed  for  that  purpose  and  such 
duties  as  should  be  incident  to  such 
employment,  he  would  not  be  entitled 
to  compensation  if  he  went  out  into 
the  factory  and  undertook  other  em- 
ployment, because  he  would  not  be 
employed  for  such  a  purpose;  would 
not  be  within  the  contemplation  of  the 
insurance.  But  this  man  was  in- 
cluded in  the  insurance  as  superin- 
tendent or  manager  of  the  plant,  and 
while  engaged  in  his  regular  employ- 
ment he  was  within  the  letter  and 
the  spirit  of  the  act." 

And  the  fact  that  one  was  vice 
president  and  a  stockholder  in  the 
company  was  held  in  Beckmann  v.  J. 
W.  Oelerich  &  Son  (1916)  174  App. 
Div.  353,  160  N.  Y.  Supp.  791,  In  no 
way  to  affect  his  status  as  an  em- 
ployee, within  the  meaning  of  the 
Workmen's  Compensation  Act,  where 
it  appeared  that  he  worked  at  a 
weekly  wage,  in  the  various  industries 
of  the  corporation  the  same  as  other 
workmen,  and  was  doing  the  work  of 
an  ordinary  employee  at  the  time  he 
was  injured,  although  he  was  the 
general  foreman  and  was  the  owner  of 
7  out  of  100  shares  of  stock  of  the 
corporation. 

But  the  occasional  performance  of 
menial  services,  such  as  were  per- 
formed by  ordinary  employees,  in  a 
ginning  mill,  it  was  held  in  Mill- 
ers* Indemnity  Underwriters  v.  Cook 
(1921)  —  Tex.  Civ.  App.  — ,  229  S.  W. 
698,  would  not  transform  a  director 
and  general  manager  of  the  mill, — who 
as  such,  under  the  statute,  was  not  en- 
titled to  compensation, — ^to  an  em- 
ployee, so  as  to  permit  recovery  under 
the  statute  for  injury  incurred  while 
performing  such  services;  and  it  was 
held  that  this  was  true  even  if  the  cor- 
poration had  agreed  to  pay  him  only 
for  the  labor  which  he  performed. 
The   statute   provided:    "The   presi- 


dent, vice  president  or  vice  presidents, 
secretary,  or  other  officers  thereof 
provided  in  its  charter  or  by-laws,  and 
the  directors  of  any  corporation  which 
is  a  subscriber  to  this  act,  shall  not 
be  deemed  or  held  to  be  an  employee 
within  the  meaning  of  that  term  as 
defined  in  the  preceding  section  here 
of."  In  this  case  the  injured  party 
was  the  owner  of  one  third  of  the 
stock  of  the  company,  was  a  director 
and  secretary-treasurer,  as  well  as 
general  manager  or  superintendent, 
"and  had  full  charge  of  everything 
pertaining  to '  the  management  of 
said  gin,  and  took  the  place  and  did 
the  work  of  any  absent  employee,  and 
had  authority  to  and  did  employ,  pay 
off,  and  discharge  labor."  He  re- 
ceived a  salary  varying  from  $62  to 
$100  per  month  at  different  times  in 
the  year.  The  statement  of  facts  in- 
cluded the  proposition  that  he  re- 
ceived no  salary  by  virtue  of  his 
being  a  director  and  secretary  and 
treasurer,  but  that  the  salary  was  for 
labor  performed  in  and  about  the  gin ; 
it  appearing  that,  in  addition  to  the 
.performance  of  his  duties  as  an 
officer,  he  assisted  in  repairing  or 
other  work  requiring  extra  or  tempor- 
ary help,  when  occasion  required  it, 
and  took  the  place,  when  necessary, 
of  any  absent  employee.  The  court 
said  that  the  legislature  never  con- 
ceived of  the  idea  of  conversion  of  an 
officer  of  a  corporation  into  an  em- 
ployee, to  be  protected  by  the  Com- 
pensation Act,  through  the  crude 
expedient  of  paying  him  for  trivial 
and  occasional  manual  labor;  that  if 
the  performance  of  such  menial  ser- 
vices, occasionally  rendered,  could 
transform  a  director  or  general  man- 
ager into  an  employee,  within  the 
spirit  of  the  law,  a  means  of  evading 
its  provisions  were  so  simple  and 
easily  adopted  that  a  virtual  repeal  of 
the  law  was  secured;  and  that  no  such 
subterfuges  or  evasions  should  be 
recognized  by  the  courts.  And  the 
court  in  distinguishing  the  case  from 
Millers'  Mut,  Casualty  Co.  v.  Hoover 
(1919)  —  Tex.  Civ.  App.  — ,  216  S.  W. 
475,  supra,  called  attention  specially  to 
the  fact  that  in  the  latter  case  the  in- 
jured party,  although  a  director,  was 
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without  authority  to  employ  and  dis- 
charge servants,  but  that  there  was 
above  him  a  general  manager,  who  had 
the  authority  to  discharge  the  party 
himself. 

And  it  was  held  in  Kolpien  v. 
O'Donnell  Lumber  Co.  (1921)  230  N. 
Y.  301,  130  N.  E.  301,  reversing 
(1920)  191  App.  Div.  764,  182  N.  Y. 
Supp.  156,  that  an. award  of  compen- 
sation under  the  Workmen's  Com- 
pensation Act  should  be  reversed, 
where  the  findings  showed  that  the 
claimant  was  president  and  treasurer 
of  a  corporation  and  held  a  majority 
of  its  capital  stock;  that  he  was  "em- 
ployed" as  manager,  in  which  capacity 
he  performed  manual  labor,  such  as 
an  ordinary  employee  might  perform, 
and  that  it  was  while  engaged  in  the 
performance  of  these  duties  that  he 
was  injured;  and  that  his  "average 
weekly  wage"  was  approximately  $46. 
The  court  said  that  the  extent  of  the 
claimant's  stockholdings  were  much 
more  important  than  in  the  Skouitchi 
Case,  ante,  1285,  and  that  there  was 
no  finding  that  he  did  not  discharge 
any  duties  as  president  or  treasurer, 
or  that  his  compensation  was  received 
by  him  in  the  capacity  of  an  em- 
ployee, but  that  if  it  were  permitted  to 
look  to  the  evidence  for  the  purpose 
of  trying  to  find  testimony  sustaining 
an  additional  finding  that  his  wages 
were  thus  received,  it  should  find,  to 
the  contrary,  that  he  received  a  salary 
of  $2,500  a  year  as  president  and  as 
manager. 

It  was  held,  also,  in  Bowne  v.  S.  W. 
Bowne  Co.  (1917)  221  N.  Y.  28,  116 
N.  E.  364,  reversing  (1916)  176  App. 
Div.  131,  162  N.  Y.  Supp,.  244,  that  an 
award  under  the  Workmen's  Com- 
pensation Law  should  be  reversed, 
where  the  claimant  was  the  president 
and  majority  stockholder  of  a  manu- 
facturing corporation,  was  its  princi- 
pal executive  oflficer,  whose  salary  was 
$70  a  week,  and  whose  stock  dividends 
in  the  preceding  year  amounted  to 
$30,000,  although  the  accident  oc- 
curred while  he  was  performing  manu- 
al labor,  assisting  other  employees  of 
the  corporation  in  handling  lumber. 
The  court  said:  "Conceding  that  a 
corporation  may  enu>loy  its  ofScers  as 


woricmen,  to  handle  lumber,  operate 
lathes,  or  set  brakes,  or  to  act  as 
superintendents  and  foremen,  it  must 
also  be  conceded  that  the  higher  ex- 
ecutive ofllcers  of  a  corporation  are 
not,  as  such,  its  employees  in  the 
ordinary  use  of  the  word,  nor  are  tbey 
expected  to  perform  manual  labor. 
The  question  is  plainly  presented 
whether  the  principal  executive  of- 
ficer of  a  corporation  is  an  employee 
within  the  definition  of  the  word  con- 
tained in  the  Workmen's  Compensa- 
tion Law.  .  .  .  The  title  of  the 
Workmen's  Compensation  Law  is  as 
follows:  'An  Act  in  Relation  to  As- 
suring Compensation  for  Injuries  or 
Death  of  Certain  Employees  in  the 
Course  of  Their  Employment.'  .  .  . 
Section  2  provides  for  compensation 
to  employees.  Section .  3  defines  em- 
ployer and  employee  as  follows :  .  .  . 
'Employee'  means  a  person  who  is 
engaged  in  a  hazardous  emplojrment 
in  the  service  of  an  employer  carrying 
on  or  conducting  the  same  upon  the 
premises  or  at  the  plant,  or  in  the 
course  of  his  employment  away  from 
the  plant  of  his  empiloyer;  and  shall 
not  include  farm  laborers  or  domestic 
servants.  .  .  .  The  statutory 
definition  speaks  of  one  'in  the  ser- 
vice' of  an  employer.  In  a  broad 
sense  the  ofiicers  of  a  corporation 
serve  it,  but  in  common  speech  they 
are  not  referred  to  as  its  servants  or 
employees.  .  .  .  The  words  of  the 
statute,  construed  in  the  light  of  the 
legislative  purpose,  do  not  justify  the 
conclusion  that  the  distinction  be- 
tween the  higher  executive  officers  of 
the  corporation  and  its  workmen  was 
obliterated.  .  .  .  The  short  title  of 
the  act,  the  limitation  thereof  to  em- 
ployers employing  workmen,  the  evil 
to  be  remedied,  the  method  of  remedy- 
ing the  evil,  the  obvious  incongruity  of 
applying  the  law  to  the  principal  ex- 
ecutive officer  of  a  corporation  as  an 
accident  insurance  at  the  maximum 
rate  of  not  to  exceed  $20  a  week  based 
on  loss  of  earning  power, —  all  point 
conclusively  to  a  distinction  between 
such  an  officer  and  other  employees, 
which  the  court  should  not  disregard." 
As  distinguishing  this  case,  see  Her- 
man  v.   Reliance   Metal  Spinning  ft 
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Stampinsr  Co.  (1919)  187  App.  Div. 
816,  175  N.  Y.  Supp,  838,  supra. 

And  under  the  rulings  of  the  New 
York  court,  a  son  is  not  an  employee 
of  his  father  within  the  meaning  of 
the  Compensation  Act,  where  the  son 
was  the  practical  manager  of  the  busi- 
ness, and  did  not  receive  a  stated 
salary,  but  drew  from  the  business, 
with  the  consent  of  the  father,  from 
time  to  time,  such  ihoneys.  as  he  de- 
sired,  the  amount  for  the  year  pre- 
ceding his  death  exceeding  $10,000. 
Re  Howard  (1917)  221  N.  Y.  605,  117 
N.  E.  1072,  reversing,  without  opinion, 
a  judgment  of  the  appellate  division 
reported  in  (1917)  176  App.  Div.  940, 
162  N.  Y.  Supp.  1124,  in  which  the  ap- 
pellate •  division,  without  opinion, 
unanimously  affirmed  an  award  of  the 
compensation  commission. 

One  who  owned  95  per  cent  of  the 
stock  of  the  employer  company,  and 
had  previously  been  its  president,  but 
at  the  time  of  the  accident  held  no 
office  in  it,  was  held  an  employee  of 
the  company  within  the  meaning  of 
the  Workmen's  Compensation  Law,  in 
Kennedy  v.  Kennedy  Mfg.  &  Engineer- 
ing Co.  (1917)  177  App.  Div.  56,  163 
N.  Y.  Supp.  944,  there  being  the  addi- 
tional circumstance  that  the  insurer 
had  treated  the  claimant  as  an  em- 
ployee and  included  his  salary  as  the 
basis  for  the  premium.  But  the  de- 
cision was  reversed  on  rehearing, 
without  opinion,  in  (1918)  182  App. 
Div.  907,  168  N.  Y.  Supp.  1114,  on  the 
authority  of  Bowne  v.  S.  W.  Bowne  Co. 
and  Re  Howard  (N.  Y.)  supra. 

Workmen's  compensation  acts  have 
been  held  inapplicable  in  the  case  of 
a  partner  seeking  compensation  for 
injuries  from  the  firm  of  which  he  is 
a  member.  For  English  cases  on  this 
point,  see  infra. 

Thus,  in  Cooper  v.  Industrial  Acci. 
Commission  (1918)  177  CaL  685,  171 
Pac.  684,  it  was  held  that  there  could 
be  no  recovery  under  the  statute  for 
the  death  of  a  partner  in  a  mining 
company  who  was  killed  ^hile  inspect- 
ing a  mine  belonging  to  the  company, 
to  which  he  had  been  sent  under  an 
agreement  for  payment  of  his  expenses 
on  the  trip  and  an  allowance  of  $5  per 
day  for  his  time,  as  the  deceased  was 


not  an  employee  of  the  firm  of  which 
he  was  a  member  within  the  meaning 
of  the  act.  It  was  said :  "The  Work- 
men's Compensation  Act  clearly  does 
not  contemplate  such  a  mixed  relation 
as  that  existing  between  partners, 
wherein  each  member  of  the  partner- 
ship is  at  the  same  time  principal  and 
agent,  master  and  servant,  employer 
and  employee;  and  wherein  each,  in 
any  services  he  may  render,  whether 
under  his  general  duty  as  a  partner  or 
under  a  special  agreement  for  some 
particular  service,  is  working  for 
himself  as  much  as  for  his  associates 
in  carrying  on  the  business  of  the  firm. 
The  obvious  intent  of  the  act  was  to 
substitute  its  procedure  for  the  former 
method  of  settling  disputes  arising 
between  those  occupying  the  strict 
relationship  of  master  and  servant,  or 
employer  and  employee,  by  means  of 
actions  for  damages.  .  .  .  The  law 
relative  to  compensation  as .  between 
master  and  servant,  or  employer  and 
employee,  for  injuries  suffered  by  the 
latter,  contemplates  two  persons 
standing  in  this  opposed  relation,  and 
not  the  anomaly  of  one  person  occupy- 
ing the  dual  relation  of  master  and 
servant,  employer  and  employee, 
plaintiff  and  defendant,  person  en- 
titled to  a  judgment  or  award  in  his 
favor  and  person  bound  to  pay  a  part 
thereof  out  of  his  own  proportionate 
share  of  the  partnership  property, 
and  the  balance,  amounting  possibly  to 
the  whole  thereof,  out  of  his  own 
individual  estate.  Evidently  the  Work- 
men's Compensation  Act  did  not  con- 
template these  anomalies  in  its  ample 
and  detailed  provisions  for  compensa- 
tion to  injured  workmen  and  to  those 
dependent  upon  them." 

It  has  been  frequently  held,  said  the 
court  in  Rockefeller  v.  Industrial 
Commission  (1921)  —  Utah  — ,  197 
Pac.  1038,  that  partners  are  not  em- 
ployees within  the  purview  of  Com- 
pensation Acts,  and  that  this  is  so 
even  though  tiie  partner  is  paid  a 
specific  amount  per  day  or  week;  that 
upon  principle  these  decisions  are 
sound  if  for  no  other  reason  than  that 
one  cannot  at  the  same  time  be  em- 
ployer and  employee  or  master  and 
servant. 
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In  Reddy  v.  National  Excavating  & 
Foundation  Co.  (1917)  178  App.  Div. 
943,  164  N.  Y.  Supp.  1110,  the  appel- 
late division,  without  opinion,  unani- 
mously affirmed  an  award  of  the  com- 
mission, in  which  Lyon,  Commissioner, 
said  that  the  question  in  the  case, 
which  was  answered  in  the  affirma- 
tive, was  as  follows :  "Can  a  man  who 
has  been  successful  in  business,  and 
who  has  acquired  skill  and  reputation 
in  that  business,  but  who  has  met  with 
business  reverses,  so  that  he  is  unable 
to  transact  business  in  his  own  name, 
incorporate  a  company  in  which  such 
good  will  as  he  has  gathered  to  him- 
self by  his  past  success  in  business, 
and  his  skill  and  experience,  can  be 
availed  of,  and  place  himself  in  the 
position  of  an  employee  in  that  cor- 
poration, in  such  wise  as  to  be  covered 
for  compensation  under  the  terms  of 
the  New  York  Compensation  Law?" 
10  N.  Y.  Off.  Dept.  R.  621. 

Cases  such  as  Pendergast  v.  Yandes 
(1890)  124  bid.  169,  8  L.R.A.  849,  24 
N.  E.  724*  and  Weatherby  v.  Saxony 
Woolen  Co.  (1894)  —  N.  J.  Eq.  — ,  29 
Atl.  326,  on  the  question  whether  cor- 
porate officers  are  "laborers"  or  "em- 
ployees," within  the  meaning  of  stat- 
utes giving  a  preference  to  laborers' 
claims,  belong  to  a  class  which  is  not, 
of  course,  within  the  scope  of  the 
annotation,  but  of  possible  interest  in 
this  connection. 

English  dedsioai*. 

The  English  decisions  on  the  ques- 
tion under  annotation  turn  upon  the 
construction  of  those  provisions  of  the 
English  Workmen's  Compensation 
Statute  defining  the  term  "workman," 
and  excluding  from  the  benefits  of  the 
act  members  of  the  crew  of  fishing 
vessels  who  are  remunerated  by  a 
share  in  the  profits  or  gross  earnings 
of  the  vessel. 

Under  the  English  Workmen's  Com- 
pensation Act  of  1897  the  term  "work- 
man" included  every  person  who  was 
engaged  in  an  employment  to  which 
the  act  applied,  "whether  by  way  of 
manual  labor  or  otherwise." 

The  term  "workman"  has  been  held 
not  to  include  a  graduate  in  science, 
who  entered  the  employment  of  a  dye 
and  chemical  manufacturing  company. 


under  a  written  agreement  for  five 
years'  service,  and  upon  terms  with 
regard  to  salary,  commission  on  profits 
of  inventions  or  improvements  in 
manufacturing  discovered  by  him,  re- 
strictions as  to  employment  after  the 
termination  of  his  engagement,  and 
disclosure  of  matters  relating  to  the 
business  of  the  company  and  his  own 
researches,  although  his  employment 
involved  manual  labor  on  his  part 
Bagnall  v!  Levinstein  [1907]  1  K.  B. 
681,  76  L.  J.  K.  B.  N.  S.  234,  96  L.  T. 
N.  S.  184,  23  Times  L.  R.  165.  The 
position  was  taken  that  the  govern- 
ing factor  in  determining  whether  the 
man  was  a  "workman"  within  the 
meaning  of  the  act  was  the  question 
what  he  was  employed  to  do,  .and  that 
the  performance  of  manual  labor  had 
been  erroneously  treated  by  the  lower 
court  as  conclusive  that  he  was  a 
"workman." 

And  it  was  held  in  Simpson  v.  Ebbow 
Vale  Steel,  Iron  &  Coal  Co.  [1905]  1 
K.  B.  458,  74  L.  J.  K.  B.  N.  S.  347,  53 
Week.  Rep,  390,  92  L.  T.  N.  S.  282,  21 
Times  L.  R.  209,  that  the  term  "work- 
man" did  not  include  the  certified 
manager  of  a  coal  mine,  who  was  paid 
a  yearly  salary,  and  who,  although  his 
duties  required  his  presence  in  the 
mine,  was  not  required  to  engage  in 
manual  labor. 

It  was  held,  also,  in  Ellis  ▼.  Ellis 
[1905]  1  K.  B.  324,  74  L.  J.  K.  B.  N.  S. 
229,  68  Week.  Rep.  311.  92  L.  T.  N.  S. 
718,  21  Times  L.  R.  182,  that  a  member 
of  a  partnership  was  not  entitled  to 
compensation  for  injuries  received 
while  working  for  the  partnership, 
since  he  was  not  a  "workman"  within 
the  meaning  of  the  statute.  For 
American  cases  involving  relations  of 
partnership,  see  supra.  See  also 
Jamieson  v.  Clark  (Scot.)  infra. 

And  in  other  cases  the  facta  have 
been  such  as  to  show  that  the  man  was 
a  coadventurer,  and  not  a  workman. 

Thus,  it  was  held  that  there  was  no 
contract  of  service  between  the  owner 
of  a  vessel  and  the  master,  where  the 
owner  agreed  to  furnish  the  vessel  and 
gear  and  repairs,  and  the  master  was 
to  hire  the  crew  and  pay  all  other 
expenses,  and  go  to  what  port  he  liked, 
and  was  to  be  paid  by  taking  two 
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thirds  of  the  gross  freight.  Boon  t. 
Quance  [1910]  102  L.  T.  N.  S.  443,  8 
B.  W.  C.  C.  106. 

Similar  in  its  facts  to  the  last  case, 
and  decided  upon  its  authority,  is 
Hughes  V.  Postlethwaite  (1910)  4  B. 
W.  C.  C.  105. 

It  was  held,  also,  in  Cole  v.  Shrub- 
sail  &  W.  Bros.  [1912]  W.  C.  Rep.  226, 
5  B.  W.  C.  C.  837,  that  the  master  of  a 
barge  who  receives  one  half  the  net 
earnings  as  his  wages,  out  of  which 
he  has  to  pay  the  mate,  is  not  a  work- 
man. 

And  it  has  been  held  that  there  can 
be  no  compensation  recovered  for  the 
death  of  a  mate  who  was  to  receive  a 
share  of  the  freight  of  the  voyage. 
Hoare  v.  The  Cecil  Rhodes  (1911)  5  B. 
W.  C.  C.  49. 

It  has  been  held,  also,  that  there  is 
no  "contract  of  service"  within  the 
meaning  of  the  English  statute,  where 
a  taxicab  driver  takes  a  cab  from  the 
owner's  yard  by  the  day,  and  pays  over 
75  per  cent  of  the  daily  receipts  to  the 
owners,  and  retains  26  per  cent,  less 
the  price  of  his  petrol.  Doggett  v. 
Waterloo  Taxi-Cab  Co.  [1910]  2  K.  B. 
336,  102  L.  T.  N.  S.  874,  79  L.  J.  K.  B. 
N.  S.  1085,  26  Times  L.  R.  491,  54  Sol. 
Jo.  541,  3  B.  W.  C.  C.  371;  Smith  v. 
General  Motor  Cab  Co.  [1911]  A.  C. 
188,  80  L.  J.  K.  B.  N.  S,  839,  27  Times 
L.  R.  370,  105  L.  T.  N.  S.  113,  55  Sol. 
Jo.  489,  4  B.  W.  C.  C.  249, 1  N.  C.  C.  A. 
576. 

And  it  was  held  in  Beck  v.  Hill  & 
Sons  (1915)  8  B.  W.  C.  C.  592,  that  the 
county  court  judge  might  find  that 
there  was  no  contract  of  service  be- 
tween the  captain  of  a  canal  boat  and 
the  owners,  where  he  was  working 
under  a  system  whereby  he  took  two 
thirds  of  tiie  gross  receipts  of  voyages 
in  one  direction,  and  three  quarters  in 
the  other,  paying  for  all  labor  and 
current  expenses  out  of  his  portion, 
and  he  had  power  to  refuse  any  cargo 
offered  by  the  owners  as  unremunera- 
tive,  and  on  the  voyage  the  boat  was 
absolutely  under  his  control. 

But  it  has  been  held  that  one  does 
not  cease  to  be  a  workman,  w4thin  the 
meaning  of  the  English  statute, 
merely  because  his  remuneration  is  a 
share  of  the  profits.   Smith  v.  Horlock 


[1913]  W.  C.  &  Ins.  Rep.  441,  109  L.  T. 
N.  S.  196,  6  B.  W.  C.  C.  638,  holding 
that  a  contract  of  service  existed  be- 
tween the  owner  of  a'eailing  barge  and 
the  master,  where  the  owner  fixed  the 
rates  and  directed  to  what  dock  it  was 
to  be  taken,  although  the  master's 
remuneration  consisted  of  a  half  share 
of  the  profits,  out  of  which  he  was  to 
engage  a  mate  and  pay  part  of  the 
wages  of  the  third  hand. 

And  it  was  held  in  Sharpe  v.  Cars- 
well  [1910]  S.  C.  391,  47  Scot,  L.  R. 
335,  3  B.  W.  C.  C.  552,  that  a  person 
who  owns  ten  sixty-fourths  shares  of 
a  trading  vessel,  and  who  is  employed 
as  master  by  the  managing  owner,  is 
a  workman  and  entitled  to  compensa- 
tion when  injured  in  the  course  of  his 
employment. 

So,  it  was  held  in  Jamieson  v.  Clark 
[1909]  S.  C.  132,  46  Scot  L.  R.  74,  2 
B.  W,  C.  C.  228,  that  payment  by  a  per- 
centage of  the  gross  earnings  did  not 
of  itself  indicate  partnership.  And  in 
this  case  it  was  held  that  the  act  was 
applicable  to  a  member  of  a  crew  of 
a  small  cargo  boat  whose  remunera- 
tion consisted  of  a  specified  share  of 
the  gross  earning;  the  man  not  being 
a  partner,  but  a  workman. 

And  in  Jones  v.  The  Alice  &  Eliza 
(1910)  3  B.  W.  C.  C.  495,  it  was  held 
that  the  mere  fact  that  the  niaster  was 
remunerated  by  the  payment  of  two 
thirds  of  the  gross  receipts  was  not 
sufficient  to  enable  the  court  to  draw 
the  inference  that  the  master  was  not 
the  servant  of  the  owners,  where  the 
master's  wife  swore  that  he  was  the 
servant  of  the  owners,  and  the  latter 
declined  to  give  any  evidence  upon  the 
subject. 

The  owners  of  a  vessel,  it  was  held 
in  Standing  v.  Eastwood  &  Co.  [1912] 
W.  C.  Rep.  200,  106  L.  T.  N.  S.  477,  5 
B.  W.  C.  C.  268,  are  not  estopped  from 
denying  that  a  mate  was  employed  by 
them,  by  the  fact  that  compensation 
was  given  him  for  several  months, 
which  was  paid  through  an  insurance 
company  with  which  the  owners  had 
insured  both  the  captain  and  the  mate, 
it  being  shown  that  the  mate  was 
engaged  by  the  captain,  and  paid  by 
him  on  the  sharing  system  out  of  the, 
profits  of  the  voyage. 
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The  English  statute  expressly  pro- 
vided that  "this  act  shall  not  apply  to 
such  members  of  ^he  crew  of  a  fishinsr 
vessel  as  are  remunerated  by  shares  in 
the  profits  or  the  gross  earnings  of 
the  working  of  such  vessel."  Atten- 
tion is  called  to  the  following  cases  in- 
volving the  construction  or  application 
of  this  provision: 

Gill  V.  Aberdeen  Steam  Trawling  & 
Fishing  Co.  [1908]  S.  C.  (Scot.)  328, 
holding  that  the  provision  was  appli- 
cable to  the  mate  or  first  fisherman 
of  a  steam  trawler,  whose  sole  re- 
muneration was  a  certain  proportion 
of  the  net  balance  of  the  gross  price  of 
the  fish  obtained  on  a  trip,  after  de- 
ducting certain  specified  expenses, 
which  did  not  include  the  wages  of 
other  members  of  the  crew; 

Admiral  Fishing  Co.  v.  Robinson 
[1910]  1  K.  B.  540,  79  L.  J.  K.  B.  N.  S. 
551,  102  L.  T.  N.  S.  203,  26  Times  L.  R. 
299,  54  Sol.  Jo.  305,  3  B.  W.  C.  C.  247, 
holding  that  an  engineer  upon  a  steam 
fishing  boat,  who  was  paid  by  a  share 
in  the  profits  upon  a  guaranty  that 
they  should  never  amount  to  less  than 
a  certain  sum,  was  "remunerated  by  a 
share"  in  the  profits,  and  therefore 
not  entitled  to  compensation ; 

Whelan  v.  Great  Northern  Steam 
Shipi)ing  Co.  [1909]  W.  N.  135,  78  L.  J. 
K.  B.  N.  S.  860,  100  L.  T,  N,  S.  913,  25 
Times  L.  R.  619,  holding  that  a  "share 
hand"  on  a  trawler  was  not  entitled 
to  compensation  for  injuries,  al- 
though he  was  at  the  time  engaged  in 
work  on  one  of  the  employer's  steam 
cutters,  for  which  he  received  a  fixed 
sum; 

Jamieson  v.  Clark  (Scot.)  supra, 
holding  that  a  flatboat  engaged  in 
carrying  barrels  of  fish  from  the  fish- 
ing station  to  vessels,  and  empty 
barrels  back  from  the  vessels  to  the 
station,  was  not  a  fishing  boat,  within 
the  provision  above  quoted,  so  as  to 
exclude  a  workman  on  the  boat  who 
received  a  share  of  the  profits  from 
the  protection  of  the  statute; 

Costello  V.  Kelsall  Bros.  &  Beeching 
(1912)  56  Sol.  Jo.  720,  5  B.  W.  C.  C. 
667,  affirmed  in  [1913]  A.  C.  407,  82 
L.  J.  K.  B.  N.  S.  873,  108  L.  T.  N.  S. 
927,  29  Times  L.  R.  595, 57  Sol;  Jo.  609, 
[1913]  W.  N.  187,  50  Scot.  L.  R.  976, 


[1913]  W.  C.  &  Ins.  Rep.  410,  6  B.  W 
C.  C.  480,  holding  that  a  boatswain  on 
a  steam  fishing  trawler,  who  was  re- 
munerated by  maintenance  and  pound- 
age, dependent  upon  the  profits  of  the 
fishing  expedition,  was  within  the 
above  provision  and  excluded  from 
the  benefits  of  the  statute,  although 
he  also  received  wages ; 

Burman  v.  2iodiac  Steam  Fishing  Co. 
[1914]  3  K.  B.  1039,  30  Times  L.  R. 
651,  [1914]  W.  N.  329,  83  L.  J.  K.  B. 
N.  S.  1683,  7  B.  W.  C.  C.  767,  holding 
that,  under  the  above  provision,  mem- 
bers of  a  crew  of  a  fishing  vessel  were 
not  entitled  to  compensation  for  in- 
juries, where  they  received,  in  addition 
to  their  regular  wages,  a  share  of 
"stocker,"  which  is  money  received 
from  the  sale  of  the  tails  of  fish,  roes, 
shellfish,  etc.,  and  "liver  money," 
which  is  a  share  of  the  proceeds  of 
the  livers  cleaned  from  the  fish,  since 
they  received  a  part  of  the  gross  earn- 
ings of  the  working  of  the  vessel ; 

Buchan  v.  Scottish  Steam  Herring 
Pishing  Co.  [1917]  S.  C.  565,  54  Scot. 
L.  R.  482,  [1917]  W.  C.  &  Ins.  Rep.  302, 
10  B.  W.  C.  C.  726,  holding  that  money 
realized  from  a  sale  of  the  "scum,"  a 
part  of  the  catch  of  fish  that  escape 
and  are  recovered,  was  a  remuneration 
from  the  gross  earnings  of  the  work- 
ing of  the  vessel,  and  that  conse- 
quently one  who  was  to  receive  a 
share  of  the  "scum"  and  "stocker"  as  a 
part  of  his  remuneration  was  excluded 
from  the  benefits  of  the  Workmen's 
Compensation  Act. 

It  was  held,  also,  in  Burman  v. 
Zodiac  Steam  Fishing  Go.  (Scot.) 
supra,  that  if  a  member  of  a  crew  of 
a  fishing  vessel,  as  a  matter  of  fact, 
received  a  share  of  the  money  received 
from  the  sale  of  fish  tails,  roes,  shell- 
fish, etc.,  and  of  the  "liver  money,"  he 
received  a  share  of  the  gross  earn- 
ings of  the  vessel,  although  in  the  run- 
ning agreement,  required  by  another 
statute,  the  column  in  the  agreement 
headed  "Share  of  Fishing  Profits" 
was  struck  through  in  the  space  op- 
posite the  applicant's  name  to  show 
that  it  (fid  not  apply  to  him. 

And  in  Stephenson  v.  Rossall  Steam 
Fishing  Co.  (1915)  84  L.  J.  K.  B.  N.  S. 
677,  112  L.  T.  N.  S.  891  [1915]  W.  C. 
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&  Ins.  Rep.  121,  [1915]  W.  N.  70,  8  B. 
W.  C.  C.  209,  it  was  held  that  a  deck 
hand  on  board  a  steam  trawler,  who 
was  paid  weekly  wages  and  received 
in  addition  a  share  of  "stocker"  or 
inedible  fish,  was  "remunerated  by  a 
share  in  the  profits  or  gross  earnings," 
and  that  his  dependents  were  not  en- 
titled to  compensation  for  his  death, 
although,  at  the  time  that  the  vessel 
was  lost  with  all  on  board,  no  stocker 
had  been  taken. 

It  was  held,  also,  in  Stephenson  v. 
Rossall  Steam  Fishing  Co.  supra,  that, 
although  the  written  contract  of  em- 
ployment of  a  deck  hand  on  a  fishing 
vessel  stated  only  that  the  remunera- 
tion was  to  be  20s.  a  week,  and  board 
and  lodging,  it-  might  nevertheless  be 
inferred  that  he  was  to  receive  a  share 
of  the  stocker  or  inedible  fish,  where, 
by  the  custom  of  the  port,  a  deck  hand 
was  entitled  to  such  shares,  and  the 
hand  in  question  had  received  a  share 
of  the  stocker  upon  the  preceding  trip. 
•  But  it  has  been  held  that  in  cases 
where  the  share  of  the  profits  made  by 
the  fisherman  is  so  small  as  to  be 
negligible,  the  county  court  judge  may 
find  that  he  is  not  remunerated  by  a 
share  of  the  gross  profits  so  as  to  be 
excluded  from  the  statute.  Williams 
V.  The  Duncan  (1914)  3  K.  B.  1039,  30 
Times  L.  R.  651,  [1914]  W.  N.  329,  83 
L.  J.  K.  B.  N.  S.  1683,  7  B.  W.  C.  C. 
767;  McCord  v  The  City  of  Liverpool 
[1914]  3  K.  B.  1039,  30  Times  L.  R. 
651,  [1914]  W.  N,  329,  83  L.  J.  K.  B, 
N.  S.  1683,  7  B.  W.  C.  C.  767. 

Under  the  provision  above  quoted,  it 
has  been  held  that  a  bonus  paid  to 
members  of  a  fishing  crew  in  the  event 
that  the  vessel  make  gross  earnings 
of  a  certain  amount  is  not  a  share  in 
the  "profits  or  the  gross  earnings"  of 
the  vessel,  where  the  amount  of  the 
bonus  is  fixed  and  definite,  depending 
upon  the  gross  profits  amounting  to  a 
certain  sum,  and  is  not  an  amount 
varying  according  to  the  g^-oss  profits. 
Duck  V.  North  Sea  Steam  Trawling  Co. 
[1915]  W.  C.  &  Ins.  Rep.  529,  9  B.  W. 
C.  C.  83,  holding  that  a  member  of  a 
fishing  crew  who  receives  a  fixed  sum 
per  day,  and  also  receives  a  fixed  sum 
if  the  profits  made  by  the  vessel 
amount  to  £100,  is  not  remunerated 
15  A.L.R.— 82. 


by  a  share  "in  the  profits  or  the  gross 
earnings"  of  the  working  of  the 
vessel. 

And  it  has  been  held  that  it  is  im- 
material that  the  bonus  increases  a» 
the  gross  profits  increase,  where  in 
each  case  the  bonus  is  a  fixed  amount; 
and  the  next  larger  amount  is  paid 
only  when  the  gross  profits  reach  a 
certain  additional  sum.  Newstead  v. 
The  Labrador  [1916]  1  K.  B.  166,  85 
L.  J.  K.  B.  N.  S.  93,  114  L.  T.  N.  S.  29, 
[1915]  W.  C.  &  Ins.  Rep.  519,  [1915] 
W.  N.  360,  9  B.  W.  C.  C.  63. 

The  decision  of  the  House  of  Lords 
in  Costello  v.  Kelsall  Bros.  &  Beech- 
ing,  supra,  must  be  considered  as 
overruling  the  decision  of  the  court  of 
session,  in  which  it  was  held  that  a 
member  of  a  fishing  crew  who  was 
paid  a  weekly  wage,  and  received  in 
addition  a  certain  sum  per  pound 
sterling  on  the  gross  value  of  the  fish, 
was  not  remunerated  by  a  share  of  the 
profits  or  gross  earnings,  so  as  to  be 
excluded  from  the  benefits  of  the  act. 
Colquhoun  v.  Woolfe  [1912]  S.  C. 
1190,  49  Scot.  L.  R.  911,  [1912]  W.  C. 
Rep.  .343. 

Although  the  amount  of  compensa- 
tion may,  it  seems,  be  important  in 
determining  whether  one  is  an  em- 
ployee within  the  meaning  of  Compen- 
sation Acts,  it  may  be  observed  that 
there  are  English  cases  on  the  question 
of  the  status  of  one  as  an  employee  as 
dependent  upon  the  amount  of  wages 
received,  which  are  not  within  the 
scope  of  the  annotation.  For  example, 
attention  is  called  to  Griffith  v.  The 
Penrhyn  Castle  [1917]  1  K.  B.  474,  86 
L.  J.  K.  B.  N.  S.  449,  116  L.  T.  N.  S. 
169,  10  B.  W.  C.  C.  114,  which  con- 
strues the  provision  of  the  English 
act,  that  the  term  "workman"  should 
not  include  any  person  whose  re- 
muneration exceeded  £250  a  year.  It 
was  held  in  this  case  that  the  earn- 
ings for  the  entire  year  should  be 
taken  into  consideration  in  determin- 
ing whether  or  not  the  wages  exceeded 
£250  a  year,  and  that  in  this  instance 
a  retired  master  mariner  was  an  em- 
ployee, although  at  the  particular 
time  he  was  earning  at  the  rate  of 
more  than  £250  yer  year.      R.  E.  H. 
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JOSEPH  GOLDSTEIN,  Appt., 

V. 

LILLIAN  M.  SACHS,  by  Next  Friend. 

(—  Md.  — ,  114  Atl.  593.) 
MaryUtnd.  Court  of  AppecOa  —  May  6,  1921. 

Breach  of  promise —  refusal  of  g:irl  to  marry  away  from  home  —  effect. 

1.  A  man  is  not  justified  in  breaking  his  engagement  to  marry  a  grirl 
by  the  fact  that,  after  having  promised  to  marry  him  away  from  her  home, 
where  they  at  the  time  were,  she  changes  her  mind  and  determines  not 
to  do  so  in  the  absence  of  her  parents  and  without  their  consent,  since 
her  home  is,  by  custom,  the  place  for  the  marriage. 

[See  note  on  this  question  beginning  on  page  1303.] 


—  when  marriage  to  be  performed. 

2.  When,  upon  engagement  to  marry, 
no  time  for  the  wedding  is  fixed,  the 
marriage  is  to  be  performed  within  a 


reasonable  time,  according  to  the  cir- 
cumstances of  each  particular  case. 
[See  4  R.  C.  L.  147.] 


Appeal  by  defendant  from  a  judgment  of  the  City  Court  of  Baltimore 
(Gorter,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  alleged  breach  of  promise  to  marry.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Arthur  L.  Jackson  for  appel- 

L. 


Mr. 
lant. 

Messrs.   Hope   H.   Barrel!    and 
Wethered  Barroll,  for  appellee: 

The  mere  fact  that  plaintiff  allowed 
herself  to  be  persuaded  to  name  days 
for  her  wedding  which  she  later 
changed,  continuing  all  the  time  her  in- 
tent to  marry,  does  not  constitute  any 
legal  or  moral  justification  for  defend- 
ant breaking  the  engagement. 

Kelly  V.  Renfro,  9  Ala.  325,  44  Am. 
Dec.  441;  4  R.  C.  L.  167;  Wanecek  v. 
Kratky,  69  Neb.  770,  66  L.R.A.  798,  96 
N.  W.  651 ;  Parkinson  v.  Murphy,  —  R. 
I.  — ,  107  Atl.  235 ;  Lewis  v.  Tapman,  90 
Md.  807,  47  L.R.A.  385,  45  Atl.  459. 

Boyd,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judg- 
ment rendered  by  the  Baltimore 
city  court  in  favor  of  the  appellee 
against  the  appellant  for  the  sum 
of  $1,500  in  a  suit  for  breach  of 
promise  to  marry, — the  case  hav- 
ing been  submitted  to  the  court 
without  a  jury.  The  plaintiff  was 
twenty  years  of  age  on  October  15, 
1919,  and  lived  with  her  parents  in 
Chestertown,  Maryland,  and  the 
defendant  Uved  in  Baltimore.    It  is 


conclusively  shown,  and  not  denied 
by  the  defendant  (appellant),  that 
he  promised  to  marry  the  plaintiff 
(appellee).  They  first  became  ac- 
quainted in  September,  1919,  al- 
though the  defendant  had  seen  her 
at  her  father's  house  in  the  latter 
part  of  August.  Their  acquaint- 
ance soon  developed  into  a  love  af- 
fair, but  according  to  her  under- 
standing, and  apparently  his  also, 
they  did  not  become  engaged  until 
November  of  that  year.  It -was  the 
week  before  Thanksgiving,  on  the 
21st  of  the  month,  according  to  the 
evidence  of  the  defendant  and  his 
sister-in-law.  That  evening  he 
gave  her  a  valuable  ring,  which 
seemed  to  be  treated  as  the  evi- 
dence of  their  engagement.  The 
defendant  testified  that  on  October 
21st  Mr.  Sachs,  the  father  of  the 
plaintiff,  asked  him  what  his  inten- 
tions were  towards  Lillian,  hia 
daughter,  and  in  that  conversation 
spoke  of  getting  her  clothes,  a  seal- 
skin coat,  etc.,  and  was  very  friend- 
ly. He  said  that  later  Mr.  Sachs 
said:    "When  can  we  arrange  for 


Digitized  by  VjOOQIC 


(— Jfd. 

the  engagement,  and  we  decided  it 
was  for  Christmas." 

He  also  stated  that  the  plaintiff 
had  said  it  would  be  of  great  help 
to  her  if  she  had  her  ring,  as  she 
could  come  to  Baltimore  as  often  as 
she  wanted  and  have  more  privi- 
leges. So  he  determined  to  get  the 
ring  and  testified:  "If  I  became 
engaged  now,  or  became  engaged 
around  Christmas,  it  was  imma- 
terial; and  if  that  was  the  girl's 
pleasure,  it  was  all  right  to  me.  I 
went  to  the  jeweler's  on  Friday 
and  procured  the  ring,"  which  he 
gave  to  her  the  night  of  November 
21,  1919,  at  his  brother's  house. 
He  further  testified  that  she  "im- 
mediately called  up  her  father,  and 
said  she  was  engaged,  and  said  she 
had  gotten  the  ring,  and  he  con- 
gratulated her,  and  asked  her  to 
call  me  to  the  phone,  and  congrat- 
ulated me." 

He  and  his  brother  and  sister-in- 
law  went  to  Chestertown  the  fol- 
lowing Sunday.  At  that  time  Mr. 
Sachs  told  him  that  he  was  sur- 
prised at  the  engagement  being  so 
soon,  and  that  he  did  not  know 
enough  about  him.  The  defendant 
went  to  see  the  plaintiff  from  time 
to  time  at  the  week  end,  and  on  one 
of  these  occasions  Mr.  Sachs  said 
to  him:  "'Now  that  you  are  en- 
gaged, I  want  to  know  when  you 
are  going  to  get  married,'  in  that 
tone.  So  I  said,  'Mr.  Sachs,  as  far 
as  getting  married,  it  is  hard  to  get 
a  proper  house,  etc.,  and  it  will  take 
8  little  time;  but  as  soon  as  I  get 
everything  straightened  out  I  will 
let  yoq  Imow,'  with  the  results  of 
it  was  Mr.  Sach  said  to  me,  'Well, 
it  only  takes  a  couple  of  days  to  get 
married,  if  you  have  no  home  of 
any  kind  you  can — '  Mr.  Sachs 
says,  'Well,  if  you  haven't  any 
place,  you  can  stay  with  your 
mother,  or  you  can  get  a  couple  fur- 
nished rooms.'  I  says,  'Mr.  Sachs,  I 
wouldn't  start  out  that  way,  it  has 
always  been  my  pleasure  to  get  a 
home,  or  small  apartment,  like 
everybody  I  know,  and  I  would  like 
to  start  out,  and  start  out  right, 
and  not  that  way,'  and  her  sister 
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Sophia  said.  If  you  get  an  apart- 
ment, are  you  going  to  get  a  spare 
room?'  I  says,  'Not  as  I  know  of.' 
That  ended  it  that  evening." 

That  was  in  the  early  part  of  De- 
cember. He  said  he  felt  hurt  at 
something  Mr.  Sachs  said  in  Balti- 
more, and  did  not  go  back  to  Ches- 
tertown any  more,  but  that  Lillian 
wrote  to  him  about  not  coming 
down,  and  said  she  tried  to  get 
away  for  Christmas;  that  her 
clothes  were  in  poor  condition,  and 
her  father  would  not  fix  them  for 
her,  and  would  not  give  her  any- 
thing. Her  father  was  a  merchant, 
and  she  spent  part  of  the  time  in 
his  store.  She  went  to  Baltimore 
on  December  31s1^  when  he  took 
her  to  the  theater  and  afterwards 
to  a  dance.  He  said  that  after  they 
got  back  they  talked  matters  over, 
and  concluded  it  was  best  to  go  over 
to  Washington  and  get  married. 
The  next  morning  they  went  to 
Washington,  and  when  they  got 
there  she  said  she  would  like  to  talk 
with  her  uncle.  She  saw  him,  and 
told  him  they  were  going  to  get 
married.  Her  uncle  said:  "If  he 
found  he  had  time,  he  would  try  to 
go  to  Chestertown  to  see  her  father, 
and  see  if  he  couldn't  straighten 
the  matter  out  in  nice  sort  of  way, 
and  we  get  married  in  the  proper 
way,"  etc. 

They  left  her  uncle  and  went  to 
his  son's  house,  that  she  changed 
her  mind  five  or  six  times — saying 
that  she  would  get  married  and 
then  saying  that  she  would  not. 
The  next  day,  Friday,  January  2d, 
they  returned  to  Baltimore.  He 
said  that  on  Monday,  January  5th, 
Lillian  told  him  that  her  father  had 
called  her  up  from  Washington, 
saying  he  and  his  wife  were  com- 
ing to  Baltimore,  and  asked  them 
to  meet  them  at  the  station.  They 
went  to  meet  them,  but  they  had 
taken  an  earlier  train,  and  they 
found  that  they  were  at  her  aunt's; 
They  went  there,  and  Mr.  Sachs  did 
not  speak  to  them,  and  they  went 
into  the  kitchen  where  her  mother 
was.  She  welcomed  them,  and  he 
sat  down  in  the  kitehen.   Mr.  Sachs 
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came  in  there  and  said:  "Why  did 
you  want  to  go  away  and  get  mar-i 
ried  to  Lillian?  I  said  to  him, 
'Well,  it  isn't  any  use  to  go  into  all 
these  things  again,  but  the  sole  pur- 
pose of  our  agreeing  to  get  married 
together  was  that  you  were  not 
providing  Lillian  with  the  clothes 
you  promised  to  give  her,  you 
always  interfered  in  our  plans,'  etc., 
'and  furthermore,'  I  said,  'Mr. 
Sachs,  it  is  pretty  hard  for  a  young 
man  that  wants  to  do  the  right 
thing,  and  has  always  been  known 
to  do  the  right  thing,  and  when  a 
farther  comes  to  the  city  and  asked 
a  young  man  his  intentions,  prom- 
ising to  do  this,  not  asking  for  all 
these  little  things,  it  is  a  pleasure 
to  the  young  fellow  to  know  that 
he  is  getting  a  father-in-law  that 
really  is  a  gentleman,  and  there  is 
your  wife  at  this  present  moment 
with  the  sealskin  coat  on  her  back 
that  you  had  promised  to  give  your 
daughter.'  It  hurt  my  feelings  and 
that  ended  it." 

Later  that  evening,  he  and  Lil- 
lian agreed  that  the  best  thing  for 
them  to  do  was  to  get  married. 
She  was  to  go  to  her  sister's  house 
the  next  morning,  and  she  and  her 
sister  were  to  go  up  town;  he  was 
to  give  them  the  money  and  let 
them  buy  whatever  they  wanted, 
and  "by  the  time  they  were 
through,  if  it  was  in  the  afternoon, 
and  if  it  was  time  to  get  a  license, 
I  would  be  willing  to  marry  her." 
That  was  Monday  night,  and  they 
were  to  be  married  Tuesday,  Jan- 
uary 6th.  She  did  not  go  to  the 
house,  and  he  did  not  hear  from  her 
until  1  o'clock  that  day,  Tuesday. 
He  said:  "She  called  me  up,  and 
she  says,  'I  got  good  news  now.'  I 
was  glad  to  hear  it.  She  says, 
'Father  has  apologized  for  the  way 
he  spoke  last  night,  and  they  were 
out  buying  some  things,'  and  we 
would  be  married  at  Chestertown. 
I  said,  'Was  that  all  arranged  un- 
known to  me,  and  hadn't  we  made 
other  arrangements  the  night  be- 
fore?' So  she  said,  'Is  that  the 
way  you  feel  about  it,'  and  with 
that  she  hung  up  her  receiver,  and 


with  that  I  hadn't  heard  any  far- 
ther from  her.  Later  on  I  heard 
that  they  had  left  town,  not  calling 
me  up,  saying,  'I  am  going  to  leave 
town;  good-bye' — something  of  that 
kind ;  nothing  was  said  to  me,  noth- 
ing whatever.  So  that  made  me 
feel  more  hurt.  Then  I  sat  down 
and  wrote  the  letter  which  was  be- 
fore you,  and  which  will  describe 
my  meaning  of  the  letter." 

He  wrote  the  following  letter: 

Baltimore,  Maryland,  January  7th, 

1920. 
My  Dear  Lillie : 

Upon  the  decision  of  your  mother 
and .  father,  and  more  so  myself, 
especially  after  having  left  the  city 
unknown  to  me,  after  our  conversa- 
tion on  the  telephone  yesterday,  I 
now  take  for  granted  that  in  view 
of  the  treatment  accorded  you  as 
well  as  myself  after  our  engage- 
ment, under  the  unfilled  promise  of 
your  father,  that  you  have  chosen 
your  choice  under  the  unusual  cir- 
cumstances accorded  me  that  I  am 
this  evening  returning  you  the  lit- 
tle presents  which  I  don't  feel  to 
keep — and  I  can  safely  say  that  in 
the  manner  your  father  eluded  me 
after  my  promise  to  him  as  a  gen- 
tleman is  sufficient  to  warrant  the 
return  of  the  engagement  ring — 
regretting  very  much  and  wishing 
you  success  for  the  future,  I  beg 
to  close  for  ever. 

Yours, 
Joe. 
St.  Paul  2215. 

We  have  thus  stated  quite  fully 
the  testimony  of  the  defendant,  as 
the  parties  agree  as  to  some  of  the 
material  questions,  although  they 
differ  in  some  respects.  The  plain- 
tiff testified:  That  they  went  to 
Washington  twice;  that  the  first 
time  he  did  not  mention  marriage, 
but  on  the  second  trip  he  said: 
"How  about  our  getting  married 
while  here?"  She  said  she  was 
very  nervous,  and  did  not  know 
what  to  do — ^that  she  would  say 
that  she  would  marry  him,  and  in 
five  minutes  would  change  her 
mind,  and  say  she  would  not.    Fi- 
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Bally  she  told  him  that,  if  she  mar- 
ried him  in  Washinsrton,  she  would 
never  be  forgiven  by  her  parents, 
and  she  would  never  be  allowed  to 
come  home  again;  that  she  would 
be  disowned,'  and  she  wanted  her 
mother  present  when  she  was  mar- 
ried, but  that  ^he  would  marry  him 
at  home.  She  said  that  she  and  the 
defendant  talked  the  matter  over 
after  they  went  back  to  her  cousin's 
house,  after  they  had  been  to  the 
theater,  and  he  oif  ered  her  a  check 
ajid  told  her  that  her.  cousin  would 
go  out  with  her  to  buy  her  trous- 
seau ;  but  she  told  him  that  she  had 
never  taken  money  from  anybody 
and  did  not  intend  to  take  any  from 
him  until  after  they  were  married, 
and  said:  "I  will  not  be  married 
until  we  go  home." 

The  evidence  seems  to  indicate 
that  she  was  struggling  between 
what  she  would  like  to  do — ^to  get 
married  in  Washington — and  what 
she  thought  was  her  duty  to  her 
patents,  and  although  she  was  thus 
undecided  for  some  time,  she  final- 
ly reached  the  conclusion  stated 
above.  There  is  nothing  to  suggest 
that  she  did  not  then  marry  him 
because  her  affection  for  him  had  in 
any  degree  lessened,  but  it  was  be- 
cause she  did  not  think  it  was  prop- 
er for  her  to  do  so  under  the  cir- 
cumstances, and  she  manifested  a 
commendable  pride  when  she  de- 
clined to  accept  money  from  him 
with  which  to  purchase  her  trous- 
seau, when  her  father  was  able  and 
had  promised  to  give  it  to  her. 

Then,  when  she  returned  to  Bal- 
timore, and  her  father  and  moth- 
er came  there  from  Washington, 
where  they  had  gone  from  Chester- 
town  to  see  if  she  had  been  married 
(as  they  had  heard  from  her  sister 
that  she  was  to  be),  she  did  not  re- 
fuse to  marry  the  defendant,  but 
wanted  to  be  married  at  her  home. 
She  testified  that,  when  they  re- 
turned from  Washington,  this  de- 
fendant told  her  to  stay  in  Balti- 
more for  about  two  weeks,  until  he 
could  get  ready  to  marry  her;  that 
he  could  not  leave  his  business  for 
about  that  time.    She  also  said  she 
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telephoned  him  before  she  left  Bal- 
timore: "I  only  told  him — I  told 
him  I  was  out  with  my  father  do- 
ing shopping,  and  that  my  father 
was  buying  my  trousseau,  and  then 
he  flashed  up,  saying  he  didn't  want 
me  to  take  anything  whatsoever 
from  my  father ;  he  was  going  to 
buy  my/trousseau,  and  he  would 
take  care  of  everything,  and  he  told 
me  not  to  have  anything  to  do  with 
my  father.  I  told  him,  'I  am  going 
to  leave  for  home;  I  will  write  you 
just  as  soon  as  I  get  home;'  and  he 
said,  'Don't  you  dare  go  home;  you 
stay  in  the  city  and  do  as  I  say; 
don't  do  what  your  father  says.' 
Then  I  said,  'I  must  go  home ;  moth- 
er is  very  ill;  I  must  take  her  home; 
it  is  her  wish  I  take  her;  I  always 
want  to  obey  my  parents,  and  I  am 
doing  it;  I  am  going  home.'  And  I 
told  him  good-bye ;  I  would  write  to 
him  as  soon  as  I  arrived  home." 

That  was  followed  by  his  letter 
of  the  7th  of  January.  She  said 
she  was  made  nervous  and  sick  by 
that  letter,  and  was  advised  to  take 
a  trip  to  see  her  sister,  which  she 
did,  but  returned  home  in  a  few 
days,  as  she  thought  she  might 
hear  from  the  defendant.  On  Jan- 
uary 27th,  nearly  three' months  be- 
fore this  suit  was  brought,  she 
wrote  to  him,  assuring  him  of  her 
love  for  him,  and  that  she  was  will- 
ing to  leave  her  parents  and  become 
his  wife,  concluding  her  letter  as 
follows: 

Oh,  well,  dear,  let's  forget  every- 
thing that  has  happened  and  think 
of  our  wonderful  future  that  we 
had  planned.  I  am  willing  to  forget 
and  forgive,  so  that  we  might  be 
happily  married.  Let's  start  up 
our  correspondence  again,  and  be 
leal  sweet  and  loving  to  each  other, 
like  we  always  were.  Hoping  to 
hear  from  you  by  return  mail.  Re- 
member me  to  all  the  folks. 

As  ever  yours, 
Lillian. 

When  the  engagement  ring  was 
given,  on  November  21, 1919,  it  was 
not  pretended  that  any  time  was 
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fixed  for  the  wedding.  The  law  is 
that,  when  no  time 
promise— when  IS  fixed,  the  mar- 
^e^rtoV^ld.*"  '•  nage  is  to  be  per- 
formed withm  a 
reasonable  time  according  to  the 
circumstances  of  each  particular 
case.  4  R.  C.  L.  147;  9  C.  J.  330;  4 
Am.  &  Eng.  Enc.  Law,  890.  Where 
no  place  is  fixed,  the  home  of  the 
bride  is  prima  facie,  by  the  custom 
of  society,  the  place  for  the  mar- 
riage. 4  Am.  &  Eng.  Enc.  Law, 
892;  4  R.  C.  L.  148;  9  C.  J.  331. 

If  a  young  girl,  at  the  instance  of 
her  lover,  agrees  when  they  are 
away  from  her  home  to  marry 
where  they  are,  and 
^•"  m«""A'°iwiy  then  on  further  re- 
eSect.""*"*"  flection  determines 
not  to  do  so,  in  the 
absence  of  her  parents  and  without 
their  consent,  but  does  not  refuse 
to  marry  him  later,  it  certainly  can- 
not be  said  that  her  refusal  to  then 
get  married  could  justify  her  lover 
in  breaking  the  engagement.  Even 
when  the  date  has  been  fixed,  it  is 
stated  in  4  R.  C.  L.  149,  that  "a 
postponement  of  the  performance 
of  a  contract  of  marriage  from  the 
date  fixed  therefor,  by  one  party 
without  th6  consent  of  the  other, 
does  not  constitute  an  actionable 
breach  of  the  contract,  if  based  up- 
on good  and  sufficient  reason." 

Or,  as  stated  in  9  C.  J.  333:  "A 
mere  postponement  of  the  mar- 
riage, or  failure  to  marry  on  the 
day  set  therefor,  does  not  neces- 
sarily constitute  a  breach,  as  the 
contract  is  deemed  to  continue  in 
force  until  one  or  the  other  of  the 
parties,  either  by  words  or  by  con- 
duct, shows  that  he  or  she  is  un- 
willing to  fulfil  the  contract,  and  if 
the  party  postponing  the  marriage 
has  a  good  and  sufficient  reason 
therefor,  the  postponement  does 
not  amount  to  a  breach,  even 
though  the  other  party  does  not 
consult  thereto." 

So,  if  we  assume  that  the  defend- 
ant's version  is  the  correct  one,  as 
to  what  took  place  in  Baltimore 
after  their  return  from  Washing- 
ton, we  cannot  hold  that  there  was 


any  breach  on  the  part  of  the  plain- 
tiff, which  justified  the  defendant 
in  writing  the  letter  of  January 
7th,  and  in  taking  such  action  as 
he  did  in  demanding  the  return  of 
the  ring,  suing  her  for  it,  etc.  The 
plaintiff's  father  was,  as  far  as  ap- 
pears in  the  record,  fully  able  to 
provide  her  with  a  trousseau,  or 
such  clothes  as  were  necessary,  and 
if,  after  being  persuaded  by  the  de- 
fendant, she  agreed  to  let  him  pro- 
vide clothes  for  her,  and  then,  on 
further  reflection,  concluded  not  to 
do  so,  she  only  did  what  any  girl, 
who  had  proper  respect  for  herself 
and  her  father,  would  likely  do, 
after  giving  the  matter  considera- 
tion, and  when  she  was  not  under 
the  immediate  influence  of  her  lover 
to  have  a  hasty  marriage,  regard- 
less of  the  feelings  of  her  mother. 
The  plaintiff  testified  that  her 
mother  had  been  made  sick  by  hear- 
ing that  they  were  married  in  Wash- 
ington. 

The  defendant  is  not  without 
fault,  if  a  change  of  mind  is  evi- 
dence of  it,  as  he  seems  to  have 
changed  several  times.  When  her 
father  said  he  would  get  his  daugh- 
ter nice  clothes  and  a  sealskin  coat, 
the  defendant  seemed  to  be  weU 
satisfied,  but  later  told  the  plaintiff 
that  he  did  not  want  her  to  accept 
anything  from  her  father,  although 
he  says  he  was  hurt  when  he  saw 
her  mother  have  on  the  sealskin 
coat  which  the  daughter  was  to 
have.  At  first  he  was  greatly 
pleased  at  the  reception  given  him 
by  the  family,  including  her  fath- 
er, but  later  changed  his  mind.  It 
is  said  in  the  appellant's  brief:  'It 
is  perfectly  apparent  from  the  en- 
tire record  that  her  father  partic- 
ularly was  doing  his  best  to  prevent 
the  marriage,  and  also  it  is  clear 
that  he  had  succeeded,  and  had  tak- 
en the  plaintiff  back  to  Chester- 
town  with  him  for  that  very  pur- 
pose." 

If  he  was  the  piH*simoniou3  man 
be  was  represented  to  be  by  the 
defendant,  it  is  not  made  clear  why 
he  would  have  opposed  the  mar- 
riage, if  the  defendant  was  going 
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to  save  him  from  the  expense  of  a 
trousseau  and  was  able  to  provide 
for  his  daughter.  But  a  father  and 
mother  cannot  be  censured  for 
urging  their  daughter  to  be  mar- 
ried in  the  way  which  evidently 
was  originally  intended  and  expect- 
ed, and,  as  they  were  all  of  the  Jew- 
ish faith,  probably  in  their  accus- 
tomed way,  instead  of  hastily 
marrying  away  from  home  in 
Washington  or  Baltimore, — espe- 
cially as  the  defendant  had  told  her 
father  in  December  that  he  was  not 
then  in  condition  to  marry. 

Under  the  evidence  there  can  be 
no  doubt  that  the  first  and 'second 
prayers  were  properly  rejected.  It 
is  said  in  9  C.  J.  850,  that  "where 
plaintiff  has  established  a  promise 
and  a  breach,  with  loss,  a  prima 
facie  case  is  made  out,  thus  throw- 
ing on  defendant  the  burden  of 
vindicating  himself." 

And  when  we  recall  that  no  time 
or  place  had  been  fixed  for  the  mar- 
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n'age  when  they  became  engaged, 
and  consider  the  authorities  cited 
above,  the  burden  might  well  be 
placed  on  him;  but,  regardless  of 
that,  we  can  have  no  doubt  that  the 
third  and  fifth  prayers  of  the  de- 
fendant were,  under  the  circum- 
stances of  the  case,  properly  reject- 
ed. Both  of  them  ignored  the  rea- 
sons given  by  the  plaintiff  for 
changing  her  mind.  Just  why  the 
defendant's  fourth  and  sixth  pray- 
ers were  granted  in  the  shape  they 
are  does  Qot  appear,  but  the  appel- 
lant cannot  complain  of  that  action. 

We  do  not  understand  the  motion 
to  dismiss  the  appeal  to  be  pressed, 
and  hence  we  will  not  discuss  it,  but 
will  overrule  it.  It  follows  from 
what  we  have  said  that  the  judg- 
ment must  be  afiSrmed. 

Motion  to  dismiss  the  appeal 
overruled,  and  judgment  affirmed; 
the  costs  to  be  paid  by  the  appel- 
lant. 


ANNOTATION. 

Difference!  as  to  the  time,  place»  or  other  drcomstances  of  proposed  marriage 
a*  def mse  to  actioii  for  breach  of  promise  to  marry. 


The  general  questions  as  to  time  for 
performance  of  the  marriage,  and  as 
to  the  effect  of  repeated  postpone- 
ments of  the  marriage  ceremony  as  a 
breach  of  the  contract  are  not  within 
the  scope  of  the  note. 

While  no  reported  case  on  all  fours 
with  the  reported  case  (Goldstein  v. 
Sachs,  ante,  1298)  has  been  found,  the 
decision  in  that  case,  that  the  refusal 
of  a  woman  to  be  married  away  from 
home,  in  the  absence  of  her  parents  and 
without  their  consent,  does  not  justify 
a  breach  of  the  marriage  contract,  finds 
substantial  support. 

Refusal  to  marry  on  the  day  set  for 
the  ceremony  does  not  constitute  an  ac- 
tionable breach  of  marriage  promise, 
where  the  date  inadvertently  fixed  is  a 
day  belonging  to  the  holy  season  of  the 
faith  to  which  both  parties  belong,  dur- 
ing which,  by  the  rules  and  customs 
of  their  church,  marriage  is  forbidden 
and  cannot  be  performed.  Stone  v. 
Appel  (1883)   12  111.  App.  582.     The 


court  said:  "When  parties  enter  into 
mutual  promises  to  marry,  and  express- 
ly agree  that  their  marriage  shall  be 
celebrated  under  and  in  accordance 
with  the  rules  and  customs  of  a  par- 
ticular religion  or  church,  but,  by  in- 
advertence or  accident,  they  happen  to 
fix  upon  a  day  for  that  purpose,  which 
turns  out  to  be  one  on  which  such 
ceremony,  by  the  rules  and  customs  of 
the  religion  or  church  referred  to,  is 
prohibited  and  cannot  be  performed, 
then,  if  either  party  should  on  that 
account  decline  or  refuse  to  be  married 
at  such  prohibited  time,  or  in  a  manner 
other  than  that  agreed  upon,  but  be 
willing  and  offer  to  be  married  at  any 
reasonable  or  proper  time  after  such 
period  of  prohibition  is  passed,  such 
party  so  declining  or  refusing  could 
not,  in  our  opinion,  be  held  liable  in 
damages  by  reason  of  the  premises  as 
for  a  breach  of  promise  of  marriage. 
Although  the  law  of  this  state  does 
not  make  any  rdigious  ceremony  in- 
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dispensable  to  a  valid  marriatre,  yet 
such  is  the  liberality  of  its  spirit  that 
it  recosrnizes  the  right  of  every  person 
to  follow  the  dictates  of  his  or  her  own 
conscience  or  the  teachings  of  the 
church  to  which  he  or  she  may  belong, 
or  even  a  mere  whim  in  that  regard, 
and  to  provide  in  the  marriage  con- 
tract that  it  shall  be  consummated  in 
accordance  with  rites  of  some  particu- 
lar church  designated  by  the  parties, 
and  its  rules  and  customs.  When  that 
is  done,  the  reference  by  the  contract 
to  such  rules  and  customs  makes  such 
rules  and  customs  a  part  of  the  con- 
tract, and  a  refusal  by  one  of  the  par- 
ties to  be  married  in  contravention  of 
them  cannot  be  considered  as  inconsist- 
ent with  such  party's  promise,  or 
amount  to  a  breach  of  it." 

A  mere  request  for  a  postponement 
of  the  marriage  ceremony  for  an  ex- 
pressed and  reasonable  cause  does  not, 
in  law,  amount  to  a  repudiation  or 
renunciation  of  the  contract.  Walters 
v.  Stockberger  (1898)  20  Ind.  App. 
277,  50  N.  E.  763. 

So,  where  a  man  of  sixty-six  years 
of  age  had  promised  to  marry  a  woman 
about  twenty-four  years  of  age,  it  did 
not  amount  to  a  breach  of  the  contract 
that  he  desired  a  postponement  of  the 
marriage  ceremony  from  the  date  fixed, 
in  order  that  he  might,  if  he  could, 
reconcile  to  the  marriage  his  children 
who  were  opposing  it.    Ibid. 

Although  the  day  is  set  for  conclud- 
ing the  marriage,  it  is  evident  circum- 
stances may  occur  to  make  it  entirely 
improper  to  proceed  or  render  it  ex- 
pedient to  delay  the  consummation. 
Kelly  V.  Renfro  (1846)  9  Ala.  825,  44 
Am.  Dec.  441. 

So,  a  man  engaged  to  marry,  in 
whom  there  subsequently  appears, 
without  any  intervening  fault  on  his 
part,  a  loathsome  venereal  and  conta- 
gious disease,  which  renders  it  unsafe 
or  improper  for  him  to  marry,  is  en- 
titled to  postpone  the  marriage  until 
he  is  cured,  if  the  disease  is  of  a  tem- 
porary character,  and  this  even  though 
the  woman  is  unwilling  to  have  the 
ceremony  postponed.  Trammell  v. 
Vaughan  (1900)  158  Mo.  214,  51 
L.R.A.  854,  81  Am.  St.  Rep.  802,  59 
S.  W.  79.    The  court  said:   "The  idea 


that  the  ceremony  should  be  performed 
and  the  consummation  of  the  marriage 
postponed  until  he  is  cured  is  not  only 
intolerable,  but  obnoxious  to  a  proper 
subservience  of  the  public  interests  and 
morals.  This,  too,  whether  the  woman 
knows  his  condition  and  consents  to 
such  an  arrangement  or  not;  for 
though  she  may  be  willing  to  waive 
the  defect,  or  be  indifferent  to  the  con- 
dition or  its  consequences  to  her  and 
her  children,  the  third  party  to  the 
contract,  the  state,  has  a  right  to  and 
does  object.  If  the  disease  is  of  a 
temporary  character,  such  as  was  the 
case  here,  and  could  be  easily  cured, 
the  defendant  is  entitled  to  postpone 
the  marriage  until  he  is  cured." 

In  Wanecek  v.  Kratky  (1903)  69 
Neb.  770,  66  L.R.A.  798,  96  N.  W.  651, 
it  appears  that  plaintiff  and  defendant 
had  agreed  to  be  married  upon  a  cer- 
tain date  by  a  certain  priest.  On  the 
day  of  the  ceremony  defendant  failed 
to  appear,  and,  upon  being  asked  for 
an  explanation,  gave  a»  an  excuse  that 
the  priest  had  stated  to  the  mother  of 
plaintiff  that  he,  defendant,  was  not 
a  good  Catholic  and  was  not  strong 
enough  in  the  faith,  and  so  he  declined 
to  have  the  ceremony  performed  by 
that  priest,  but  stated  that  he  was  will- 
ing to  be  married  by  any  other  priest 
or  at  the  courthouse  or  by  anyone  au- 
thorized to  perform  the  ceremony.  It 
was  held  that  this  action  of  defendant, 
without  just  cause,  amounted  to  a 
breach  of  the  contract  on  his  part,  and 
that  plaintiff  was  justified  in  electing 
at  the  time  to  consider  the  contract 
ended  and  sue  for  damages. 

And  in  Falk  v.  Burke  (1914)  93  Kan. 
98,  L.R.A.1915B,  279,  143  Pac  498, 
both  parties  were  conununicants  of  the 
Roman  Catholic  Church,  a  rale  of 
which  prescribed  that  a  Imptismal  cer- 
tificate be  demanded  from  the  parties 
if  they  had  been  baptized  in  another 
parish.  In  this  case  the  defendant  had 
been  baptized  in  Ireland,  and  it  being 
apparent  that  he  would  be  unable  to 
obtain  a  certificate  in  time  for  the  day 
fixed  for  the  wedding,  the  priest  pre- 
pared a  paper  to  be  signed  and  sworn 
to  by  the  mother,  which  defendant  re- 
fused to  permit  his  mother  to  sign. 
Defendant    failed    to    appear    at    the 
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church  on  the  day  set  for  the  ceremony, 
apparently  because  of  the  demand  for 
a  baptismal  certificate  or  a  sworn  state- 
ment and  his  refusal  to  have  it  sisrned 
by  his  mother,  and  the  court  said  that 
plaintiff  had  an  undoubted  right,  if  she 
had  seen  fit,  to  consider  the  contract 
as  breached  on  the  day  fixed  for  the 
ceremony.  In  tiiis  case,  however,  it 
was  held  that  she  had  waived  the 
breach  by  opening  negotiations  for  a 
marriage  at  a  later  date. 


So,  too,  in  Kelly  v.  Renfro  (Ala.) 
supra,  where  on  the  day  of  the  cere> 
mony  defendant  sent  a  note  to  plain- 
tiff's father  to  the  effect  that  he  had 
concluded  that  it  would  be  better  to 
postpone  the  ceremony,  and  requested 
the  father  to  so  notify  his  daughter, 
it  was  held  that  such  action  would  have 
fully  warranted  plaintiff  in  consider- 
ing the  engagement  as  terminated,  as 
soon  as  her  suitor's  note  was  communi- 
cated to  her.  J.  H.  B. 


MERCHANTS'  LOAN  &  TRUST  COMPANY,  Trustee,  etc.,  of  Arthur 
Ryerson,  Deceased,  PIff.  in  Err., 

V. 

JULIUS  F.  SMIETANKA,  Formerly  United  States  Internal  Revenue  Col- 
lector for  the  First  District  of  the  State  of  Illinois. 


United  States  Supretne  Court— March  SS,  1021. 
(—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  386.) 

Internal  revenue  —  profit  in  sale  by  testamentary  trustee. 

1.  A  gain  or  profit  derived  from  the  sale  by  a  testamentary  trustee  of 
personal  property  of  the  estate  which  has  appreciated  in  value  over  its 
market  value  on  March  1,  1913,  the  testator  having  died  prior  to  that 
date,  and  the  property  being  among  the  assets  which  came  to  the  trustee, 
is  taxable  under  the  Act  of  September  8,  1916,  §  2a,  as  amended  by  the 
Act  of  October  3,  1917,  which  defines  the  income  of  a  taxable  person  as 
including  gains,  profits,  and  income  derived  from  sales  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  the  ownership  or  use 
of,  or  interest  in,  real  or  personal  property,  or  gains  or  profits  and  income 
derived  from  any  source  whatever. 

[See  note  on  this  question  beginning  on  page  1311.] 


Appeal  —  Federal  question  —  Consii- 

tationality  of  income  tax. 

2.  The  Federal  Supreme  Court  has 
jurisdiction  of  a  writ  of  error  to  a  dis- 
trict court  to  review  a  judgment  which 
sustained  a  demurrer  to  a  declaration 
in  assumpsit  to  recover  back  Federal 
income  taxes,  where  the  claim  to  recov- 
er is  based  upon  the  contention  that  tiie 
fund  taxed  was  not  income  within  the 
scope  of  U.  S.  Const.,  16th  Amend., 
and  that  the  effect  given  by  the  lower 
court  to  the  Federal  legislation  under 
which  such  taxes  were  imposed  ren- 
ders it  unconstitutional  and  void. 

[See  27  R.  C.  L.  72.] 


Internal  revenue  —  income  —  accre- 
tions of  selling  values. 

3.  A  testator  cannot,  by  declaring  in 
his  will  that  accretions  of  selling  values 
shall  foe  considered  principal,  and  not 
income,  render  such  items  nontaxable 
under  Federal  income  tax  legislation, 
if  the  terms  of  such  legislation  are 
broad  enough  to  include  them. 

—  income    tax  —  taxable    persons  — 
testamentary  trustee. 

4.  A  testamentary  trustee  is,  by  the 
express  provisions  of  the  Income  Tax 
Acts  of  September  8,  1916,  §  2b,  and 
October  3,  1917,  §  1204  (1)  (c),  a  tax- 
able person. 
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—  income — definition. 

5.  The  word  "income"  must  be  given 
the  same  meaning  in  all  of  the  Income 
Tax  Acts  of  Congress  that  was  given 
to  it  in  the  Federal  Corporation  Excise 
Act 


— income  tax — acoetiens  of  sdling 

values. 

6.  The  gain  derived  from  a  single, 
isolated  sale  of  personal  property 
which  has  appreciated  in  value  during 
a  series  of  years  is  income  within  the 
meaning  of  the  16th  Amendment  to 
the  Federal  Constitution. 

[See  26  R.  C.  L.  148.] 


Error  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  judgment  sustaining  a  demurrer  to  a  declara- 
tion filed  to  recover  back  Federal  income  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Albert  M.  Kales  and  Walter     the  recipient  (the  taxpayer)  for  his 


L.  Fisher,  for  plaintiff  in  error: 

The  mere  increase  in  the  value  of 
capital  assets  (prior  to  any  conversion 
or  redemption)  is  not  income. 

Eisner  v.  Macomber,  252  U.  S.  189, 
64  L.  ed.  521,  9  A.L.R.  1570,  40  Sup. 
Ct.  Rep.  189;  Gray  v.  Darlington,  15 
Wall.  63,  21  L.  ed.  45;  Lynch  v.  Tur- 
rish,  247  U.  S.  221,  62  L.  ed.  1087,  38 
Sup.  Ct  Rep.  687. 

The  conversion  by  the  trustee  in  the 
case  at  bar  does  not  cause  the  increase 
in  the  value  of  capital  assets  to  be  in- 
come. 

Smith  V.  Hooper,  95  Md.  16,  51  Atl. 
844;  Stewart  v.  Phelps,  71  App.  Div. 
91,  71  N.  Y.  Supp.  526,  affirmed  in  173 
N.  Y.  621,  66  N.  E.  1117;  Guthrie  v. 
Akers,  157  Ky.  649,  163  S.  W.  1117; 
Boardman  v.  Mansfield,  79  Conn.  634, 
12  L.R.A.(N.S.)  793,  118  Am.  St  Rep. 
178,  66  Atl.  169;  Connolly's  Estate,  198 
Pa.  137,  47  Atl.  1125;  Kemble's  Estate, 
201  Pa.  523,  51  Atl.  310;  Re  Kerno- 
chan,  104  N.  Y.  618,  11  N.  E.  149 ;  Re 
Armitage  [1893]  8  Ch.  337,  63  L.  J. 
Ch.  N.  S.  110,  7  Reports,  290,  69  L. 
T.  N.  S.  619;  Bulkeley  v.  Worthington 
Eccresiastical  Soc.  78  Conn.  526,  12 
L.R.A.(N.S.)  785,  63  Atl.  351;  Wil- 
berding  v.  Miller,  88  Ohio  St.  609, 
L.R.A.1916A,  718,  106  N.  E.  665; 
<3raham's  Estate,  198  Pa.  216,  47  Atl. 
1108;  McKeown's  Estate,  263  Pa.  78, 
106  Atl.  189 ;  Thayer  v.  Burr,  201  N.  Y. 
155,  94  N.  E.  604;  Re  Stevens,  111 
App.  Div.  773,  98  N.  Y.  Supp.  29,  187 
N.  Y.  471,  12  L.R.A.(N.S.)  814,  80  N. 
E.  358, 10  Ann.  Cas.  511;  United  States 
Trust  Co.  V.  Heye,  224  N,  Y,  242,  120 
N.  E.  645;  Re  Gerry,  103  N.  Y.  446, 
9  N.  E.  235;  Devenney  v.  Devenney, 
74  Ohio  St.  96,  77  N.  E.  688;  Whitting- 
ham  V.  Schofleld,  24  Ky.  L.  Rep.  2444, 
67  S.  W.  846. 

The  gain  or  increase  has  not  been 
derived,  that  is,  received  or  drawn  by 


separate  use,  benefit  and  disposaL 

Eisner  v.  Macomber,  262  U.  S.  189, 
64  L.  ed.  521,  9  A.L.R.  1670,  40  Sup. 
Ct  Rep.  189. 

Even  where  the  legal  and  beneficial 
owner  of  capital  assets  sells  them  at  a 
profit  as  a  single,  isolated  transaction 
(he  not  being  in  any  sense  in  the  busi- 
ness of  buying  and  selling  for  profit). 
and  ascertains  the  gain  in  cash,  and 
uses  the  same  as  he  pleases,  the  gain  is 
not  income. 

Ibid.;  Gray  v.  Darlington,  15  Wall. 
63,  21  L.  ed.  45;  Lynch  v.  Turrish,  247 
U.  S.  221,  62  L.  ed.  1087,  38  Sup.  a 
Rep.  537;  Lynch  v.  Hornby,  247  U.  S. 
339,  62  L.  ed.  1149,  38  Sup.  Ct  Rep. 
543;  Peabody  v.  Eisner,  247  U.  S.  847. 
62  L.  ed.  1152,  38  Sup.  Ct  Rep.  546; 
Tehran  (Johore)  Rubber  Syndicate  v. 
Farmer  [1910]  S.  C.  906,  5  Tax  Cas. 
668;  Hudson  Bay  Co.  v.  Stevens,  5 
Tax  Cases,  424;  Assets  Co.  v.  In- 
land Revenue,  24  S.  C.  Sess.  Cas.  4th 
series,  578. 

The  Act  of  1916,  as  amended  by  the 
Act  of  1917,  by  its  proper  construction 
does  not  permit  the  assessment  of  any 
tax  upon  the  increase  in  value  of  the 
capital  assets  in  question. 

Gray  v.  Darlington,  15  Wall.  63,  21 
L.  ed.  45;  Lynch  v.  Turrish,  247  U.  S. 
221,  62  L.  ed.  1087,  38  Sup.  Ct.  Rep. 
537;  Towne  v.  Eisner,  245  U.  S.  418, 
62  L.  ed.  372,  L.R.A.1918D,  254,  38 
Sup.  Ct.  Rep.  158;  Maryland  Casualty 
Co.  V.  United  States,  251  U.  S.  342,  64 
L.  ed.  297,  40  Sup.  Ct.  Rep.  155;  First 
Trust  &  Sav.  Bank  v.  Smietaidca,  — 
C.  C.  A.  — ,  268  Fed.  230;  Gould  v. 
Gould,  245  U.  S.  151,  62  L.  ed.  211,  88 
Sup.  Ct  Rep.  53;  Treat  v.  White,  181 
U.  S.  264,  45  L.  ed.  853,  21  Sup.  a 
Rep.  611. 

Mr.  William  L.  Friersm,  Solicitor 
General,  for  defendant  in  error: 

Gains  derived  from  the  conversion 
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of  capital  assets  constitutes  income 
which  Congress  may  constitutionally 
tax. 

Eisner  v.  Macomber,  252  U.  S.  189, 
64  L.  ed.  521,  9  A,L.R.  1670,  40  Sup. 
Ct.  Rep.  189;  Stratton's  Independence 
V.  Howbert,  231  U.  S.  899,  68  L.  ed. 
285,  84  Sup.  Ct.  Rep.  136;  Doyle  v. 
MitcheU  Bros.  Co.  247  U.  S.  179,  62 
L.  ed.  1064,  38  Sup.  Ct.  Rep.  467. 

Ever  since  the  passage  of  the  Act  of 
1909,  the  administrative  department 
of  the  goyernment  has  construed  the 
word  "income"  as  including  profits  de- 
rived from  the  conversion  of  capital 

Doyle  V.  Mitchell  Bros.  Co.  247  U. 
S.  179,  62  L.  ed.  1054,  38  Sup.  Ct  Rep. 
467. 

Gray  v.  Darlington,  15  Wall.  63,  21 
L.  ed.  45,  is  not  authority  for  the  con- 
tention that  profits  derived  from  the 
sale  of  capital  assets  are  not  income. 

Hays  V.  Gauley  Mountain  Coal  Co.  ■ 
247  U.  S.  189,  62  L.  ed.  1061,  38  Sup. 
Ct  Rep.  470;  United  States  v.  Cleve- 
land, C.  C.  &  St  L.  R.  Co.  247  U.  S.  195, 
62  L.  ed.  1064,  38  Sup.  Ct.  Rep.  472. 

The  fact  that  under  the  laws  of  most 
of  the  states,  gains  derived  from  the 
profitable  sale  of  capital  assets  are,  as 
between  a  life  tenant  and  a  remainder- 
man, treated  as  principal,  and  not  as 
income,  cannot  operate  to  prevent  such 
gains  being  income  when  clearly  in- 
duded  in  the  definition  of  income  as 
adopted  by  an  act  of  Congress. 

Mr.  Justice  Clarke  delivered  the 
opinion  of  the  court: 

A  writ  of  error  brings  this  case 
here  for  review  of  a  judgment  of 
the  district  court  of  the  United 
States  for  the  northern  district  of 
Illinois,  sustaining  a  demurrer  to  a 
declaration  in  assumpsit  to  recover 
an  assessment  of  taxes  for  the  year 
1917,  made  under  warrant  of  the  In- 
come Tax  Act  of  Congress,  ap- 
proved September  8,  1916  (39  Stat, 
at  L.  chap.  463,  p.  766) ,  as  amended 
by  the  act  approved  October  3,  1917 
(40  Stat,  at  L:  chap.  63,  p.  300, 
Comp.  Stat.  §  6336aa,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  336).  Pay- 
ment was  made  under  protest,  and 
the  claim  to  recover  is  based  upon 
the  contention  that  the  fund  taxed 
was  not  "income"  within  the  scope 
of  the  16th  Amendment  to  the  Con- 
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stitution  of  the  United  States,  and 

that  the  effect  given 

by  the  lower  court  ^»*S«,';;I^oi~' 

to  the  act  of  Con-  Jl"""?^^"'^  •' 

gress  cited  renders 

it  unconstitutional  and  void.    This 

is  sa£Scient  to  sustain  the  writ  of 

error.    Towne  v.  Eisner,  245  U.  S. 

418,  62  L.  ed.  372,  L.R.A.1918D, 

254,  38  Sup.  Ct.  Rep.  158. 

Arthur  Byerson  died  in  1912,  and 
the  plaintiff  in  error  is  trustee  under 
his  will,  of  property  the  net  income 
of  which  was  directed  to  be  paid  to 
his  widow  during  her  life,  and  after 
her  death  to  be  used  for  the  beneflt 
of  his  children,  or  their  representa- 
tives, until  each  child  should  arrive 
at  twenty-five  years  of  age,  when 
each  should  receive  his  or  her  share 
of  the  trust  f  tmd. 

The  trustee  was  given  the  fullest 
possible  dominion  over  the  trust  es- 
tate. It  was  made  the  final  judge 
as  to  what  "net  income"  of  the  es- 
tate should  be,  and  its  determination 
in  this  respect  was  made  binding 
upon  all  parties  interested  therein, 
"except  that  it  is  my  will  that  stock 
dividends  and  accretions  of  selling 
values  shall  be  considered  principal, 
and  not  income." 

The  widow  and  four  children 
were  living  in  1917. 

Among  the  assets  which  came  to 
the  custody  of  the  trustee  were  9,522 
shares  of  the  capital  stock  of  Joseph 
T.  Ryerson  &  Son,  a  corporation. 
It  is  averred  that  the  cash  value  of 
these  shares,  on  March  1,  1913,  was 
$561,798,  and  that  they  were  sold 
for  $1,280,996.64,  on  February  2, 
1917.  The  Commissioner  of  Inter- 
nal Revenue  treated  the  difference 
between  the  value  of  the  stock  on 
March  1,  1913,  and  the  amount  for 
which  it  was  sold  on  February  2, 
1917,  as  income  for  the  year  1917, 
and  upon  that  amount  assessed  the 
tax  which  was  paid.  No  question  is 
made  as  to  the  amount  of  the  tax  if 
the  collection  of  it  was  lawful. 

The  ground  of  the  protest,  and 
the  argument  for  the  plaintiff  in 
error  here,  is  that  the  sum  charged 
as  "income"  represented  apprecia- 
tion in  the  value  of  the  capital  as- 
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sets  of  the  estate  which  was  not  "in- 
come" within  the  meaning  of  the 
16th  Amendment,  and  therefore 
could  hot,  constitutionally,  be  taxed 
without  apportionment,  as  required 
by  §  2,  clause  3,  and  by  §  9,  clause 
4,  of  article  1  of  the  Constitution 
of  the  United  States. 

It  is  first  argued  that  the  increase 
in  value  of  the  stock  could  not  be 
lawfully  taxed  under  the  act  of  Con- 
gress because  it  wa^  not  income  to 
the  widow,  for  she  did  not  receive 
it  in  1917,  and  never  can  receive  it ; 
that  it  was  not  income  in  that  year 
to  the  children,  for  they  did  not 
then,  and  may  never,  receive  it;  and 
that  it  was  not  income  to  the  trustee, 
not  only  because  the  will  creating 
the  trust  required  that  "stock  divi- 
dends and  accretions  of  selling  value 
shall  be  considered  principal,  and 
not  income,"  but  also  because,  in  the 
"common  understanding,"  the  term 
"income"  does  not  comprehend  such 
a  gain  or  profit  as  we  have  here, 
which,  it  is  contended,  is  really  an 
accretion  to  capital,  and  therefore 
not  constitutionally  taxable  under 
Eisner  v.  Macomber,  252  U.  S.  189, 
64  L.  ed.  521,  9  A.L.R.  1570,  40 
Sup.  Ct.  Rep.  189. 

The  provision  of 
reve'"*«-income  the  will  may  bc  dis- 
;rii."^*v."rae"'.  regarded.  It  was 
not  withm  the  pow- 
er of  the  testator  to  render  the  fund 
nontaxable. 

Assuming  :for  the  present  that 
there  was  constitutional  power  to 
tax  such  a  gain  or  profit  as  is  here 
involved,  are  the  terms  of  the  stat- 
ute comprehensive  enough  to  in- 
clude it? 

Section  2  (a)  of  the  Act  of  Sep- 
tember 8,  1916  (39  Stat,  at  L.  757, 
chap.  463,  Comp.  Stat.  §  6336b,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  312,  40 
Stat,  at  L.  300,  307,  §  212,  chap.  63, 
Comp.  Stat.  §  6336Sm,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  349),  applica- 
ble to  the  case,  defines  the  income 
of  "a  taxable  person"  as  including 
"gains,  profits,  and  income  derived 
from  .  .  .  sales,  or  dealings  in 
property,  whether  real  or  personal, 
growing  out  of  the  ownership  or 


use  of  or  interest  in  real  or  personal 
property  ...  or  gains  or  profits 
and  income  derived  from  any  source 
whatever." 

Plainly  the  gain  we  are  consider- 
ing was  derived  from  the  sale  of 
personal  propeiiy,  and  very  certain- 
ly  the   comprehen-  _p^,4  ^  •>!« 
sive     last     clause,  ^r  «e»t«- 

!<<_..:_„       _«       ^_<vA4._    ■»«mt»rT  trustee. 

gams  or  profits 
and  income  derived,  from  any  source 
whatever,"  must  also  include  it,  if 
the  trustee  was  a  "taxable  person" 
within  the  meaning  of  the  act  when 
the  assessment  was  made. 

That  the  trustee  was  such  a  "tax- 
able person"  is  clear 
from    §    1204    (1)   T^^biTpe"-;.. 

(c)  of  the  Act  of  rir:;*™*"*""^ 

October  3,  1917  (40 
Stat,  at  L.  331,  chap.  63,  Comp.  Stat. 
§  6336h,  Fed.  Stat.  Anno.  Supp. 
1918,  p.  820),  which  requires  that 
"trustees,  executors  .  .  .  and  all 
persons,  corporations,  or  associa- 
tions, acting  in  any  fiduciary  ca- 
pacity, shall  make  and  render  a  re- 
turn of  the  income  of  the  person, 
trust,  or  estate  for  whom  or  which 
they  act,  and  be  subject  to  all  the 
provisions  of  this  title  which  apply 
to  individuals." 

And  §  2  (b)  of  the  Act  of  Sep- 
tember 8,  1916,  supra,  specifically 
declares  that  the  "income  received 
by  estates  of  deceased  persons  dur- 
ing the  period  of  administration  or 
settlement  of  the  estate,  ...  or 
any  kind  of  property  held  in  trust, 
including  such  income  accumulated 
in  trust  for  the  benefit  of  unborn  or 
unascertained  persons,  or  persons 
with  contingent  interests,  and  in- 
come held  for  future  distribution 
under  the  terms  of  the  will  or  trust 
shall  be  likewise  taxed,  the  tax  in 
each  instance,  except  when  the  in- 
come is  returned  for  the  purpose  of 
the  tax  by  the  beneficiary,  to  be  as- 
sessed to  the  executor,  administra- 
tor, or  trustee,  as  the  case  may  be." 

Further,  §  2  (c)  clearly  shows 
that  it  was  the  purpose  of  Congress 
to  tax  gains  derived  from  such  a 
sale  as  we  have  here,  in  the  manner 
in  which  this  fund  was  assessed,  by 
providing  that,  "for  the  purpose  of 
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ascertaining  tiie  gain  derived  from 
the  sale  or  other  disposition  of  prop- 
erty, real,  personal,  or  mixed,  ac- 
quired before  March  1,  1913;  the 
fair  market  price  or  value  of  such 
property  as  of  March  1,  1913,  shall 
be  the  basis  for  determining  the 
amount  of  such  gain  derived." 

Thus,  it  is  the  plainly  expressed 
purpose  of  the  art  of  Congress  to 
treat  such  a  trustee  as  we  have  here 
as  a  "taxable  person,"  and,  for  the 
purposes  of  the  act,  to  deal  with  the 
income  received  for  others  precisely 
as  if  the  beneficiaries  had  received 
it  in  person. 

There  remains  the  question, 
strenuously  argued,  whether  this 
gain  in  four  years  of  over  $700,000 
on  an  investment  of  about  $600,000 
is  "income"  within  the  meaning  of 
the  16th  Amendment  to  the  Consti- 
tution of  the  United  States. 

The  question  is  one  of  definition, 
and  the  answer  to  it  may  be  found 
in  recent  decisions  of  this  court. 

The  Corporation  Excise  Tax  Act 
of  August  5, 1909  (36  Stat,  at  L.  11, 
112.  chap.  6),  was  not  an  income 
tax  law,  but  a  definition  of  the  word 
"income"  was  so  necessary  in  its 
administration  that  in  an  early  case 
it  was  formulated  as  "a  gain  derived 
from  capital,  from  labor,  or  from 
both  combined."  Stratton's  Inde- 
pendence V.  Howbert,  231  U.  S.  399, 
415,  58  L.  ed.  285,  292,  34  Sup.  Ct. 
Rep.  136. 

This  definition,  frequently  ap- 
proved by  this  court,  received  an  ad- 
dition, in  its  latest  income  tax  deci- 
sion, which  is  especially  significant 
in  its  application  to  such  a  case  as 
we  have  here,  so  that  it  now  reads : 
"  'Incqme  may  be  defined  as  the  gain 
derived  from  capital,  from  labor,  or 
from  both  combined,'  provided  it  be 
understood  to  include  profit  gained 
through  sale  or  conversion  of  capital 
assets."  Eisner  v.  Macomber,  252 
U.  S.  189,  207,  64  L.  ed.  521,  528,  9 
A.L.R.  1570,  40  Sup.  Ct.  Rep.  189. 

The  use  made  of  this  definition  of 
"income"  in  the  decision  of  cases 
arising  under  the  Corporation  Ex- 
cise Tax  Act  of  August  5, 1909,  and 
under  the  Income  Tax  Acts  is,  we 
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tiiink,  decisive  of  the  case  before  us. 
Thus,  in  two  cases  arising  under  the 
Corporation  Excise  Tax  Act : 

In  Hays  v.  Gauley  Mountain  Coal 
Co.  247  U.  S.  189,  62  L.  ed.  1061, 
38  Sup.  Ct.  Rep.  470,  a  coal  com- 
pany, without  corporate  authority 
to  trade  in  stocks,  purchased  shares 
in  another  coal  mining  company  in 
3902,  which  it  sold  in  1911,  realizing 
a  profit  of  $210,000.  Over  the  same 
objection  made  in  this  case,  that  the 
fund  was  merely  converted  capital, 
this  court  held  that  so  much  of  the 
profit  upon  the  sale  of  the  stock  as 
accrued  subsequent  to  the  effective 
date  of  the  act  was  properly  treated 
as  income  received  during  1911,  in 
assessing  the  tax  for  that  year. 

In  United  States  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  247  U.  S.  195,  62 
L.  ed.  1064,  38  Sup.  Ct.  Rep.  472, 
a  railroad  company  purchased  shares 
of  stock  in  another  railroad  com- 
pany in  1900,  which  it  sold  in  1909, 
realizing  a  profit  of  $814,000.  Here, 
again,  over  the  same  objection,  this 
court  held  that  the  part  of  the 
profit  which  accrued  subsequent  to 
the  effective  date  of  the  act  was 
properly  treated  as  income  received 
during  the  year  1909,  for  the  pur- 
poses of  the  act. 

Thus,  from  the  price  realized  from 
the  sale  of  stock  by  two  investors, 
as  distinguished  from  dealers,  and 
from  a  single  transaction,  as  dis- 
tinguished from  a  course  of  busi- 
ness, the  value  of  the  stock  on  the 
efl^ective  date  of  the  tax  act  was  de- 
ducted, and  the  resulting  gain  was 
treated  by  this  court  as  "income" 
by  which  the  tax  was  measured. 

It  is  obvious  that  these  decisions 
in  principle  rule  the  case  at  bar  if 
the  word  "income"  has  the  same 
meaning  in  the  Incpme  Tax  Act  of 
October  3,  1913  [38  Stat,  at  L.  166, 
.chap.  16,  4  Fed.  Stat.  Anno.  2d  ed. 
p.  236],  that  it  had  in  the  Corpora- 
tion Excise  Tax  Act  of  1909,  and 
that  it  has  the  same  scope  of  mean- 
ing was  in  effect  decided  in  South- 
em  P.  Co.  V.  Lowe,  247  U.  S.  330, 
535,  62  L.  ed.  1142,  1147,  38  Sup. 
Ct.  Rep.  540,  where  it  was  assumed, 
for  the  purposes  of  decision^  that 
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there  was  no  difference  in  its  mean' 
ing  as  used  in  the  Act  of  1909  and 
in  the  Income  Tax  Act  of  1913. 
There  can  be  no  doubt  that  the  word 
must  be  given  the  same  meaning 
and  content  in  the  Income  Tax  Acts 
of  1916  and  1917  that  it  had  in  the 
Act  of  1913.  When  to  this  we  add 
that  in  Eisner  v.  Macomber,  supra, 
a  case  arising  under  the  same  In- 
come Tax  Act  of  1916  which  is  here 
involved,  the  definition  of  "income" 
which  was  applied  was  adopted  from 
Stratton's  Independence  v.  How- 
bert,  supra,  arising  under  the  Cor- 
poration Excise  Tax  Act  of  1909, 
with  the  addition  that  it  should  in- 
clude "profit  gained  through  sale  or 
conversion  of  capital  assets,"  there 
would  seem  to  be  no  room  to  doubt 
that  the  word  must  be  given  the 
same  meaning  in  all  of  the  Income 
Tax  Acts  of  C!on- 
lefl^m^.  firress  that  was  given 

to  it  in  the  Corpora- 
tion Excise  Tax  Act,  and  that  what 
that  meaning  is  has  now  become 
definitely  settled  by  decisions  of  this 
court. 

In  determining  the  definition  of 
the  word  "income"  thus  arrived  at, 
this  court  has  consistently  refused 
to  enter  into  the  refinements  of  lexi- 
cographers or  economists,  and  has 
approved,  in  the  definitions  quoted, 
what  it  is  believed  to  be  the  com- 
monly understood  meaning  of  the 
term  which  must  have  been  in  the 
minds  of  the  people  when  they 
adopted  the  16th  Amendment  to  the 
Constitution.  Doyle  v.  Mitchell 
Bros.  Co.  247  U.  S.  179,  185,  62  L. 
ed.  1054, 1059,  38  Sup.  Ct.  Rep.  467; 
Eisner  v.  Macomber,  252  U.  S.  189, 
206,  207,  64  L.  ed.  521,  528,  529, 
9  A.L.R.  1570,  40  Sup.  Ct.  Rep.  189. 
Notwithstanding  the  full  argument 
heard  in  this  case  and  in  the  series 
of  cases  now  under  consideration, 
we  continue  entirely  satisfied  with 
that  definition,  and,  since  the  fund 
here  taxed  was  the  amount  realized 
from  the  sale  of  the 
stock  in  1917,  less 
the  capital  invest- 
ment as  determined  by  the  trustee 
as  of  March  1,  1913,  it  is  palpable 


^Income  tax— 
accretions  of 
•cIIinB  valneri. 


that  it  was  a  "gain  or  profit"  "pro- 
duced by,"  or  "derived  from"  that 
investment,  and  that  it  "proceeded," 
and  was  "severed"  or  rendered  sev- 
erable, from  it,  by  the  sale  for  rash, 
and  thereby  became  that  "realir'HJ 
gain"  which  has  been  repeatedly  cte- 
clared  to  be  taxable  income  within 
the  meaning  of  the  constitutional 
Amendment  and  the  acts  of  Con- 
gress. Doyle  V.  Mitchell  Bros.  Co. 
and  Eisner  v.  Macomber,  supra. 

It  is  elaborately  argued  in  this 
case,  in  No.  609,  Eldorado  Coal  & 
Min.  Co.  V.  Mager  [—  U.  S.  — ,  65  L. 
ed.  — ,  41  Sup.  Ct.  Rep.  390],  sub- 
mitted with  it,  and  in  other  cases, 
since  argued,  that  the  word  "in- 
come," as  used  in  the  16th  Amend- 
ment and  in  the  Income  Tax  Act  we 
are  considering,  does  not  include  the 
gain  from  capital  realized,  by  a  single 
isolated  sale  of  property,  but  that 
only  the  profits  realized  from  sales 
by  one  engaged  in  buying  and  sell- 
ing as  a  business — a  merchant,  a 
real  estate  agent,  or  broker^^M>n- 
stitute  income  which  may  be  taxed. 

It  is  sufiicient  to  say  of  this  con- 
tention, that  no  such  distinction  was 
recognized  in  the  Civil  War  Income 
Tax  Act  of  March  2,  1867  (14  Stat, 
at  L.  471,  478,  chap.  169),  or  in  the 
Act  of  August  27,  1894  (28  Stat, 
at  L.  509,  553,  chap.  349),  declared 
unconstitutional  on  an  unrelated 
ground;  that  it  was  not  recognized 
in  determining  income  under  the 
Excise  Tax  Act  of  1909,  as  the  cases 
cited  supra  show;  that  it  is  not  to 
be  found,  in  terms,  in  any  of  the  in- 
come tax  provisions  of  the  Internal 
Revenue  Acts  of  1913,  1916,  1917, 
or  1919  [February  24, 1919,  40  Stat 
at  L.  1057,  chap.  18,  Comp.  Stat.  § 
6371ia] ;  that  the  definition  of  the 
word  "income,"  as  used  in  the  16th 
Amendment,  which  has  been  de- 
veloped by  this  court,  does  not  rec- 
ognize any  such  distinction ;  that  in 
departmental  practice,  for  now 
seven  years,  such  a  rule  has  not  been 
applied ;  and  that  there  is  no  essen- 
tial difference  in  the  nature  of  the 
transaction,  or  in  the  relation  of  the 
profit  to  the  capital  involved,  wheth- 
er the  sale  or  conversion  be  a  single, 
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isolated  transaction  br  one  of  many. 
The  interesting  and  ingenious  argu- 
ment, which  is  earnestly  pressed  up- 
on us,  that  this  distinction  is  so 
fundamental  and  obvious  that  it 
must  be  assumed  to  be  a  part  of  the 
"general  understanding"  of  the 
meaning  of  the  word  "income,"  fails 
to  convince  us  that  a  construction 
should  be  adopted  which  would,  in  a 
large  measure,  defeat  the  purpose 
of  tiie  Amendment. 

The  opinions  of  the  courts  in  deal- 
ing with  the  rights  of  life  tenants 
and  remaindermen  in  gains  derived 
from  invested  capital,  especially  in 
dividends  paid  by  corporations,  are 
of  little  value  in  determining  such 
a  question  as  we  have  here,  in- 
fluenced, as  such  decisions  are,  by 
the  terms  of  the  instruments  creat- 
ing the  trusts  involved,  and  by  the 
various  rules  adopted  in  the  various 
jurisdictions  for  attaining  results 
thought  to  be  equitable.  Here  the 
trustee,  acting  within  its  powers, 
sold  the  stock,  as  it  might  have  sold 
a  building,  and  realized  a  profit  of 
$700,000,  which  at  once  became  as- 
sets in  its  possession,  free  for  any 
disposition  within  the  scope  of  the 
trust,  but,  for  the  purposes  of  tax- 
ation, to  be  treated  as  if  the  trustee 
were  the  sole  owner. 

Gray  v.  Darlington,  15  Wall.  63, 
21  L.  ed.  45,  much  relied  upon  in 
argument,  was  sufficiently  distin- 
sruiahed  from  cases  such  as  we  have 
here  in  Hays  v.  Gauley  Mountain 


T.  CO.  V.  SMIETANKA.  1811 

;  il  Sup.  Ot.  Rep.  S8«.) 

Coal  Co.  247  U.  S.  189,  191,  62  L. 
ed.  1061, 1062,  38  Sup.  Ct.  Rep.  470. 
The  differences  in  the  statutes  in- 
volved render  inapplicable  the  ex- 
pressions in  the  opinion  in  that  case 
(not  necessary  to  the  decision  of  it) 
as  to  distinctions  between  income 
and  increase  of  capital. 

In  Lynch  v.  Turrish,  247  U.  S. 
221,  62  L.  ed.  1087,  88  Sup.  Ct.  Rep. 
637,  also  much  relied  upon,  it  is  ex- 
pressly stated  that,  "according  to 
the  fact  admitted,  there  was  no  in- 
crease after  that  date  (March  1, 
1913),  and  therefore  no  increase 
subject  to  the  law."  For  this  rea- 
son the  questions  here  discussed  and 
decided  were  not  there  presented. 

The  British  income-tax  decisions 
are  interpretations  of  statutes  so 
wholly  different  in  their  wording 
from  the  acta  of  Congress  which  we 
are  considering  that  they  are  quite 
without  value  in  arriving  at  the  con- 
struction of  the  laws  here  involved. 

Another  assessment  on  a  small 
gain  realized  upon  a  purchase,  made 
in  1914,  of  bonds  which  were  duly 
called  for  redemption  and  paid  in 
1917,  does  not  present  any  questions 
other  than  those  which  we  have  dis- 
cussed, and  therefore  it  does  not  call 
for  separate  consideration. 

The  judgment  of  the  District 
Court  is  affirmed. 

Mr.  Justice  Holmes  and  Mr.  Jus- 
tice Brandeis,  because  of  prior  de- 
cisions of  the  court,  concur  only  in 
the  judgment. 


ANNOTATION. 
Income  tax:  accretions  of  value  determined  1^  sale  as  income. 


The  decision  in  the  reported  case 
(Merchants'  Loan  &  T.  Co.  v.  Smie- 
TANKA,  ante,  1305)  seems  to  definitely 
settle  the  important  questi«n  wheth- 
er or  not  accretions  of  value,  as  de- 
termined by  a  sale  of  property,  are 
taxable  income  under  the  Federal  In- 
come Tax  Acts,  in  accordance  with  the 
view  that  a  gain  or  profit  derived  from 
such  a  sale  is  income  within  the  mean- 
ing of  the  I6th  Amendment,  and  not 
a  mere  accretion  of  capital  assets,  so 


that  it  can  be  and  is  taxable  under 
provisions  which  define  the  income  of 
a  taxable  person  as  including  gains, 
profits,  and  income  derived  from  sales 
or  dealings  in  property,  whether  real 
or  personal,  growing  out  of  the  own- 
ership or  use  of,  or  interest  in,  real  or 
personal  property,  or  gains  or  profits 
and  income  derived  from  any  source 
whatever.  This  conclusion  was  held 
necessarily  to  follow  from  the  deci- 
sions  in   Hays  v.   Gauley  Mountain 
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Coal  Co.  (1918)  247  U.  S.  189,  62  L. 
ed.  1061,  38  Sup.  Ct.  Rep.  470,  and 
United  States  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  (1918)  247  U.  S.  195,  62  L. 
ed.  1064,  38  Sup.  Ct.  Rep.  472,  in  both 
of  which  the  United  States  Supreme 
Court,  over  similar  objections,  held 
that  the  part  of  the  profit  which  ac- 
crued from  a  sale  of  personal  proper- 
ty subsequent  to  the  effective  date  of 
the  Corporation  Excise  Tax  Act  of 
1909  was  properly  treated  as  income 
received  during  the  year  in  which  the 
sale  was  made.  And  on  the  authority 
of  the  Merchants'  Loan  &  T.  Co. 
Case,  a  similar  decision  was  made  in 
the  companion  cases  of  Eldorado  Coal 
&  Min.  Co.  v.  Mager  (U.  S.'Adv.  Ops. 
1920-21,  p.  449)  —  U.  S.  — ,  65  L.  ed. 
— r,  40  Sup.  Ct.  Rep.  390;  Goodrich  v. 
Edwards  (U.  S.  Adv.  Ops.  1920-21, 
p.  450)  —  U.  S.  — ,  65  L.  ed.  — ,  40 
Sup.  Ct.  Rep.  890;  and  Walsh  v.  Brew- 
ster (U.  S.  Adv.  Ops.  1920-21,  p.  451), 
—  U.  S.  — ,  65  L.  ed.  — ,  40  Sup.  Ct, 
Rep.  392,  all  of  which  precisely  pre- 
sented the  question. 

But,  as  regards  personal  property 
acquired  before  March  1,  1913,  an  im- 
portant interpretation  of  the  general 
doctrine  that  taxable  income  includes 
the  gain  derived  from  the  sale  of  per- 
sonal property  which  has  appreciated 
in  value  during  a  series  of  years  over 
its  market  value  on  Marcli  1,  1913,  if 
acquired  before  that  date,  is  found  in 
Goodrich  v.  Edwards  and  Walsh  v. 
Brewster  (U.  S.)  supra,  in  both  of 
which  it  was  held  that  only  where, 
and  to  the  extent  that,  a  gain  over  the 
original  investment  is  realized  upon  a 
sale  of  property  acquired  before 
March  1,  1913,  and  worth  less  on  that 
date  than  when  acquired,  can  there  be 
any  taxable  income  arising  out  of  such 
sale,  assessable  under  the  Income  Tax 
Act  of  September  8,  1916,  as  amended 
by  the  A«t  of  October  8, 1917.  In  oth- 
er words,  the  court  in  these  cases,  pro- 
ceeding upon  the  theory  that  the  In- 
come Tax  Acts  by  defining  income  as 
including  gains,  profits,  and  income 
derived  from  sales  or  dealings  in  prop- 
erty, or  gains  or  profits  and  income 
from  any  source  whatever,  plainly  im- 
pose the  tax  on  the  proceeds  of  sales 
of  personal   property   to   the   extent 


only  that  "gains"  are  derived  there- 
from by  the  vendor,  and  have  rend- 
ered §  2  (c)  of  the  Act  of  1916,  which 
provided  that,  for  the  purpose  of  as- 
certaining the  gain  derived  from  the 
sale  or  other  disposition  of  property 
acquired  before  March  1,  1913,  the 
fair  market  price  or  value  of  such 
property  as  of  March  1,  1913,  shall  be 
the  basis  for  determining  the  amonnt 
of  such  gain  derived,  applicable  only 
where  a  gain  over  the  original  capital 
investment   has   been    realized   after 
March  1,  1918,  from  a  sale  or  other 
disposition  of  property.    Consequent- 
ly, in  determining  what  portion  of  the 
sale  price  of  property  is  taxable  as 
income,  the  market  value  of  the  prop- 
erty as  of  March  1,  1913,  cannot  be 
taken   into  consideration  unless  the 
sale  price  exceeds  the  original  cost 
price,  in  which  case  the  taxable  in- 
come is  the  ultimate  gain  to  the  own- 
er in  excess  of  the  market  value  as  of 
March  1,1913.    To  illustrate:  on  stock 
purchased    in    1906    for    |1,000,  but 
worth  on  March  1,  1913,  $1,500,  and 
sold  in  1918  for  $2,000,  the  taxable 
income  would  be  $500;  whereas,  if  the 
stock,  had  been  purchased  in  1906  for 
$2,000,  and  had  been  worth  but  $500 
on  March  1,  1913,  there  would  be  no 
taxable  income,  even  though  it  was 
sold    in    1918    for    $1,600.      This,  of 
course,  creates  the  somewhat  anomal- 
ous situation  in  which  the  increase  in 
value  over  the  market  as  of  March  1, 
1913,'  as  deteimined  by  sale,  is,  in  one 
case,  taxable  income,  whereas,  in  an- 
other case,  a  similar  increase  is  not 
taxable  income,  although  the  ^t  itself 
provides  that  such  value  shall  be  the 
basis  for  determining  the  amount  of 
gain  derived  by  the  sale. 

The  reported  case  (Merchants' 
Loan  &  T.  Co.  v.  Smietanka,  ante, 
1305)  also  is  authority  for  the  proposi- 
tion that  the  gain  derived  from  « 
single  isolated  sale  of  personal  prop- 
erty which  has  appreciated  in  value 
during  a  series  of  years  is  income 
within  the  meaning  of  the  16tli 
Amendment  to  the  Federal  Constitu- 
tion. In  reaching  this  conclusion  the 
court  overruled  the  contention  that 
the  word  "income"  included  only  ** 
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profits  realized  from  sales  by  one  en- 
gaged in  buying  and  selling  as  a  busi* 
ness, — such,  for  instance,  as  by  a  mer- 
chant, agent,  or  broker, — ^pointing  out 
that  there  is  no  essential  difference 
in  the  nature  of  the  transaction,  or  in 
the  relation  of  the  capital  to  the  profit 


involved,  whether  the  sale  or  conver- 
sion be  a  single,  isolated  transaction, 
or  one  of  many.  A  similar  conclusion 
was  also  reached  in  Eldorado  Coal  & 
Min.  Co.  v.  Mager;  Goodrich  v.  Ed- 
wards; and  Walsh  v.  Brewster  (U.  S.) 
supra.  6.  J.  C. 


UNITED  STATES  OF  AMERICA,  Plflf.  in  Err., 

V. 

PHILADELPHIA  KNITTING  MILLS  COMPANY. 

United  States  Oireuit  Court  of  A.ppeal»,  Third  Circuit  —  June  18,  1031. 

'  (273  Fed.  657.) 

Tax  —  evidence  showing  salary  was  division  of  profits. 

1.  The  jury  may  find  that  an  increase  of  the  salary  of  the  president 
of  a  corporation  who  owns  the  controlling  interest  in  the  stock,  and  whose 
duties,  because  of  advancing  years,  were  merely  nominal,  to  correspond 
with  that  of  the  acting  manager  of  the  business,  was  a  division  of  profits, 
and  not  pasonent  of  salary,  and  therefore  could  not  be  deducted  from 
income  in  determining  the  excise  tax  upon  the  corporation. 

[iSee  note  on  this  question  beginning  on  page  1316.]  ' 


—  corporation  —  inquiry  into  amount 
of  salaries  paid  officers. 

2.  The  government  cannot,  in  fixing 
the  tax  upon  the  income  of  a  corpora- 
tion under  a  statute  permitting  deduc- 
tion of  ordinary  and  necessary  ex- 
penses, inquire  into  and  determine 
whether  payments  of  salaries  to  offi- 
cers of  the  corporation  are. proper  as 
compared  with  services  performed  by 
them,  but  may  attack  the  payment  on 
the  theory  that  it  is  not  payment  of 
salary,  but  a  division  of  profits. 


Evidence  —  burden  of  proof  —  show- 
ing that  payments  to  officers  were 
profits. 

3.  To  overcome  the  presumption  that 
money  paid  officers  of  a  corporation  by 
the  directors,  for  services  rendered, 
was  salary,  the  government  has  the 
burden  of  showing  that  some  portion 
of  it  was  profits,  and  therefore  subject 
to  taxation  as  income  of  the  corpora- 
tion. 


Error  to  the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania  (Dickinson,  Dist.  J.)  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  for  the  collection  of  additional  corporation 
excise  taxes.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Buffington,  Woolley,     business  and  properties  of  such  corpo- 


and  Davis,  Circuit  Judges. 

Messrs.  T.  Henry  Walnut,  Edward 
S.  Kremp,  Charles  D.  McAvoy,  Carl 
A.  Mapes,  and  Ellis  Manning,  for  the 
United  States: 

Under  the  Corporation  Excise  Tax 
Act  of  August  5,  1909,  permitting  the 
deduction  by  a  corporation  of  all  ordi- 
nary and  necessary  expenses  paid  in 
the  maintenance  and  operation  of  the 
15  A.L.R.— 83, 


ration,  the  corporation  is  limited  in  re- 
spect to  salaries  paid  to  officers  to  a 
deduction  on  that  account  of  an  atnount 
representing  fair,  just,  and  reasonable 
compensation  for  services  actually  ren- 
dered. 

People  ex  rel.  Caldwell  v.  Saratoga 
County,  45  App.  Div.  42,  60  N-  Y.  Supp. 
1122;  Chicago  &  A,  R.  Co.  v.  House, 
172  HL  601,  60  N.  E.  151;  Brown  v. 
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Corry,  175  Pa.  528,  34  AtL  854;  Balti- 
more V.  Chesapeake  &  P.  Teleph.  Co. 
92  Md.  692, 48  Atl.  465;  Haines  v.  Lake 
Shore  &  M,  S.  R.  Co.  129  Mich.  475,  89 
N.  W.  349;  Glassey  v.  Sligo  Furnace 
Co.  120  Mo.  App.  24,  96  S.  W.  310; 
Gillespie  v.  Ashford,  125  Iowa,  729, 
101  N.  W,  649;  Goodwin  v.  Central  of 
Georgia  R.  Co.  2  Ga.  App.  470,  58  S. 
E.  688;  Jacobs  &  Davies  v.  Anderson, 
143  C.  C.  A.  87,  228  Fed.  505;  Gregg 
V.  Moss,  14  Wall.  564,  20  L.  ed.  740; 
Atlantic  &  P.  Teleg.  Co.  v.  Philadelphia, 
190  U.  S.  160,  47  L.  ed.  995,  23  Sup. 
Ct.  Rep.  817;  United  States  v.  Free- 
man, 3  How.  564,  11  L.  ed.  727;  Alex- 
andria T.  Alexandria,  6  Cranch,  7,  3  L. 
ed.  20. 

Messrs.  Saul,  Ewing,  Remick,  & 
Saul  for  defendant  in  error. 

WooUey,  Circuit  Judge,  delivered 
the  Qpinion  of  the  court: 

In  ascertaininGT  taxable  net  in- 
come under  the  Corporation  Excise 
Tax  Act  of  August  5,  1909  (86  Stat, 
at  L.  112,  chap.  6),  the  Philadelphia 
Knitting  Mills  Company,  in  its  re- 
turns for  the  years  1909  to  1912, 
inclusive,  deducted  from  its  gross 
income,  as  "ordinary  and  necessary 
expenses,"  salaries  paid  W.  H.  Bil- 
yeu,  its  president,  for  the  year  1909, 
$12,600,  and  for  each  succeeding 
year,  $20,000.  Regarding  these 
salaries  (in  excess  of  $5,000  per 
annum)  as  unreasonable  with  refer- 
ence to  the  services  rendered,  and 
therefore  not  deductible,  the  Bureau 
of  Internal  Revenue  demanded  pay- 
ment of  the  tax  thereon,  and  upon 
refusal  the  United  States  brought 
this  suit.  At  the  trial  the  govern- 
ment proceeded  on  a  right,  which  it 
claimed  in  itself,  to  determine  what 
were  reasonable  salaries  for  the 
services  rendered,  and  to  limit  the 
deductions  thereto.  Upon  an  indi- 
cation by  the  trial  judge  that  recov- 
ery could  not  be  had  on  this  theory, 
but  could  be  had  only  on  evidence 
which  would  sustain  a  finding  that 
payments  made  ostensibly  for  sal- 
ariesVere,  in  whole  or  in  part,  dis- 
tributions of  profits,  the  govern- 
ment modified  its  theory  of  the  case 
and  thereafter  proceeded  on  the  line 
indicated.  Coming  to  the  motion 
for  a  nonsuit,  the  court,  in  entering 
judgment,  ruled  solely  on  the  latter 


question.  On  tiie  motion  to  take  off 
tiie  nonsuit  the  government  re- 
turned to  its  original  position. 
This  position  it  urges  on  tliis  writ 
of  error. 

In  view  of  the  proceedings  below, 
the  question  involved  in  the  case  is 
somewhat  elusive.  In  our  examina- 
tion of  these  proceedings  we  find 
really  two  questions:  one  raised  by 
the  government  and  seemingly 
abandoned ;  the  other  raised  by  the 
court  and  ruled  on. 

The  question  on  which  the  gOT- 
emment  seeks  the  opinion  of  this 
court  is:  Has  the  government  the 
right,  under  the  cited  provision  of 
the  (Corporation  Excise  Tax  Act  of 
August  5, 1909,  to  inquire  and  deter- 
mine whether  a  salary,  paid  by  a 
corporation  and  deducted  in  its  re- 
turn as  an  "ordinary  and  neces- 
sary" expense,  is  reasonable  and 
fair  compensation  for  the  services 
rendered,  and  thereupon  to  revise 
the  return  and  limit  the  deduction 
to  what  it  considers  a  reasonaUe 
salary ;  and,  in  the  event  of  dispute, 
to  have  a  jury  pass  upon  and  decidt 
the  same? 

Such  a  power  in  the  govenrmenl; 
if  it  exists,  must  have  been  con- 
ferred by  the  statute.  The  statut* 
provided  for  a  tax  at  a  named  rate 
upon  the  net  income  of  a  corjwra- 
tion,  to  be  ascertained  by  deducting 
from  its  gross  income  "all  ordinary 
and  necessary  expenses."  Section 
38.  The  statute  did  not  specifical- 
ly make  a  salary  an  allowable  deduc- 
tion, though  it  was  so  construed  by 
the  Bureau  of  Internal  Revenue 
when  the  salary  is  a  "reasonable 
and  fair  compensation  for  services 
rendered,  regardless  of  the  amount 
of  stock  such  officer  may  hold."  Wc 
are  asked  to  approve  this  executive 
construction  of  the  statute  as 
though  it  were  a  part  of  it.  In  or- 
der not  to  beg  the  question,  we  must 
look  to  the  statute  alone  to  find  the 
power  which  the  government  as- 
serts. 

Confining  our  inquiry  to  the  stat- 
ute, it  appears  that  the  basis  oi 
which  a  sakiy  may  be  allowed  as  i 
valid  deduction  is  tiiat  it  was  in  fact 
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an  "ordinary  and  necessary  expense 
(of  the  corporation)  actually  paid 
.  .  .  in  the  maintenance  and  op- 
eration of  its  business."  To  be  a 
necessary  expense  it  must  have 
been  paid  for  services  actually  ren- 
dered. Jacobs  &  Davies  v.  Ander- 
son, 143  C.  C.  A.  87,  228  Fed.  506. 
Whether  services  were  rendered, 
and  whether  also  they  were  com- 
mensurate with  the  salary  paid,  are 
matters  of  judgment  and  discretion 

reposed  by  general 
lKi;ri7y"^Sr"  law  in  the  board  of 
amount  of  dircctors  of  the  cor- 

SaJerl"  ■^*        poration.      As    the 

board  of  directors 
is  charged  with  the  duty  and 
clothed  with  the  discretion  of  fixing 
the  salaries  of  the  corporation's 
oflScers,  the  government  has  no  right 
(until  expressly  granted  by  stat- 
ute) to  inquire  into  and  determine 
whether  the  amounts  thereof  are 
proper;  that  is,  whether  they  are 
too  much  or  too  little.  But,  while 
the  amount  of  salary  fixed  by  a 
board  of  directors  is  presumptively 
valid,  it. is  not  conclusively  so,  be- 
cause the  government  may  inquire 
whether  the  amount  paid  is  salary 
or  something  else.  Admittedly  the 
government  has  a  right  to  collect 
taxes  on  net  income  of  a  corpora- 
tion, based  on  profits,  after  all  or- 
dinary and  necessary  expenses,  in- 
cluding salaries,  are  paid.  It  has 
a  right,  therefore,  to  attack  the  ac- 
tion of  a  board  of  directors  and 
show  by  evidence,  not  that  a  given 
salary  is  too  much,  but  that,  in  the 
circumstances,  the  whole  or  some 
part  of  it  is  not  salary  at  all,  but  is 
profits  diverted  to  a  stockholding  of- 
ficer under  the  guise  of  salary,  and, 
as  such,  is  subject  to  taxation. 

Of  the  same  opinion  was  the 
learned  trial  judge,  though,  in  en- 
tering judgment  of  nonsuit,  he 
raised  and  ruled  upon  a  second 
question,  which  was  not  whether  the 
salaries  paid  were  commensurate 
with  the  services  rendered,  but 
whether  there  was  evidence  which 
would  sustain  a  finding  that  the 
sums  paid  were  not  all  salaries,  but 
•were  part  profits. 


An  inquiry  of  this  kind  is  direct- 
ed to  a  fact;  and,  as  in  all  cases 
taming  on  a  fact,  the  attention  of 
the  trial  judge  is  directed  to  the  suf- 
ficiency of  the  evidence  to  establish 
the  fact.  The  question  of  fact  here 
was  whether  the  money  paid  was  all 
salary  or  part  profits.  The  pre- 
sumption arising  from  the  action  of 
the  board  of  directors  was  that  it 
was  all  salary.  In  order  to  over- 
come this  presumption  the  burden 
was  on  the  govern-  |5,^,.^„g^_ 

ment       to       produce    bnrden  of  proof 

evidence,  not  neces-  ^JJS.'^Sf  t?'* 
sarily       conclusive,  omcer.  were 
but     sufiicient     to  *'""*•• 
raise  a  valid  inference  that  some 
definite  part  of  the  compensation 
was  not   salary,   but  was   profits. 
The  evidence  which  in  this  respect 
the  trial   judge  found   insufficient 
was,  briefly  stated,  as  follows : 

Philadelphia  Knitting  Mills  Com- 
pany was  a  close  corporation  with 
an  outstanding  capital  of  $330,000, 
of  which  William  H.  Bilyeu,  its 
president,  owned  in  stock  approx- 
imately $240,000;  his  daughter, 
Mrs.  Richards,  $30,000 ;  and  Charles 
Moller,  its  vice  president,  manager, 
and  superintendent,  $60,000..  The 
business  of  the  corporation  was 
started  and  its  success  established 
by  Bilyeu  at  a  time  when  Mailer's 
coimection  with  the  company  and 
his  stockholding  were  small.  Ab 
Bilyeu  advanced  in  years  and  his  ac- 
tivities in  the  business  decreased. 
Molar's  duties  and  interests  corre- 
spondingly increased  until,  at  the 
time  in  question,  Bilyeu  did  almost 
nothing  and  Moller  did  almost  ev- 
erything in  the  management  of  the 
corporation's  affairs. 

In  July,  1909, — a  month  before 
the  Corporation  Excise  Tax  Act 
was  approved, — ^the  board  of  direc- 
tors increased  the  annual  salary  of 
Moller  to  $10,000,  and  in  1913  to 
$20,000.  At  the  same  meeting  in 
1909,  the  board  of  directors — ^the 
personnel  of  which  was  wholly  con- 
trolled by  Bilyeu's  dominating  stock 
ownership — increased  his  salary 
from  $7,500  to  $20,000  a  year,  at 
which  figure  it  has  ever  since  re- 


Digitized  by  VjOOQIC 


1316 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L.R. 


mained.  It  was  testified  that  Bil- 
yeu,  being  greatly  advanced  in 
years,  had  nothing  to  do  with  the 
operation  of  the  plant  or  with  the 
conduct  of  the  business.  He  would 
come  to  the  office,  open  the  mail, 
sign  checks,  and  make  deposits,  and 
then  would  sit  around  an  hour  or 
two,  reading  the  newspaper  until 
his  chauffeur  came  to  take  him 
home.  The  only  reason  for  the  sub- 
stantial increase  in  the  salary  of 
the  president  was  given  by  Bilyeu 
himself.  It  was  simply  to  the  effect 
that,  as  Mailer's  salary  was  $20,000, 
he  thought  his  salary  should  be  the 
same.  In  the  corporation's  tax  re- 
turns both  salaries  were  deducted 
from  gross  profits  in  ascertaining 
taxable  net  profits.  The  govern- 
ment raised  no  question  about  Holl- 
er's salary. 

On  this  evidence  we  think  a  jury 
could  find  that,  as  the  increase  of 
Tax-«vi<ienee  Bilycu's  Salary  as 
^howintr  aaiarr  prcsident  was  made 
J'roflt*'.^***"''  **'  without  a  corre- 
sponding increase  of 
service  or  business  responsibility, — 
in  fact,  in  the  face  of  a  progressive 
decrease  of  service  and  responsibil- 
ity,— ^the  amount  paid  him  was  not 
all  fof  services  rendered.  Just  how 
much  of  the  annual  compensation 
paid  Bilyeu  was  salary  and  how 
much  was  profits  would  not  be  left 
for  the  jury  to  conjecture,  for  there 
was  evidence  of  the  amount  of  sal- 


aries paid  presidents  of  like  con- 
cerns of  relative  output  and  earn- 
ings. This  evidence  was  in  no  sense 
conclusive,  but  it  was  admissible 
and  it  had  probative  value.  There 
was  in  addition  evidence  of  the  sal- 
ary which  the  defendant  corporation 
itself  paid  Bilyeu,  its  president,  be- 
fore it  was  increased  without  any 
reason  except  that  Bilyeu  thought 
his  salary  (for  decreasing  services) 
should  keep  apace  with  MoUer's  sal- 
ary for  steadily  increasing  serv- 
ices. 

This  evidence  was,  to  be  sure, 
only  prima  facie,  and  might  have 
been  overturned  by  evidence  pro- 
duced by  the  defendant  corporation 
showing  that  its  president,  because 
of  his  position  in  the  trade,  his  con- 
nection with  the  banks,  or  otherwise, 
rendered  services  to  the  corporation 
on  which  the  board  of  directors  had 
exercised  a  bona  fide  discretion  in 
voting  him  this  substantial  salary. 
But  until  some  evidence  of  this 
character  was  produced  by  the  de- 
fendant, we  think  the  evidence  for 
the  government  was  sufficient  to 
sustain  a  finding  by  fair-minded 
men  that  a  part,  and  a  definite  part, 
of  the  compensation  paid  Bilyeu  as 
salary,  was  profits  distributed  to 
him  by  reason  of  his  stockholding. 
■  We  are  constrained  to  reverse  the 
judgment  below  and  direct  a  new 
trial. 


ANNOTATION. 
Deduction  of  salaries  in  computing  excise  or  income  tax  of  corporaticMu. 


As  to  income  tax  in  respect  of  sal- 
aries of  public  officers  and  employees, 
see  annotation  following  Evans  v. 
Gore,  11  A.L.R.  519. 

The  reported  case  (United  States  v. 
Philadelphia  Knitting  Mills  Co. 
ante,  1313)  expressly  holds  that  under 
the  Corporation  Excise  Tax  Act  of 
1909,  which  permitted  a  corporation, 
in  fixing  the  tax  on  its  income,  to  de- 
duct ordinary  and  necessary  expenses, 
the  government  cannot  inquire  into 
and  determine  whether  payments  of 
salaries  to  officers  of  the  corporation 


constitute  a  reasonable  and  fair  com- 
pensation, but  that  it  can  attack  the 
payment  on  the  theory  that  it  was  not 
a  payment  of  salary,  but  a  division  of 
profits  under  the  guise  of  salary;  and 
that  to  overcome  the  presumption  that 
the  money  paid  the  officers  was  salary, 
the  government  has  the  burden  of 
showing  that  some  portion  of  it  was 
profits,  so  as  not  to  be  deductible.  Ap- 
plying this  rule  it  was  held  that  a  jury 
could  find  that  an  increase  of  the  sal- 
ary of  the  president  of  a  corporation 
was  a  division  of  profits,  and  not  a 
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payment  of  deductible  salary,  it  ap- 
pearing that  he  owned  a  controlling 
interest  in  the  stock,  that  his  duties, 
because  of  advancing  years,  were 
merely  nominal,  that  the  increase  was 
substantial,  and  such  as  made  his  sal- 
ary correspond  to  that  of  the  acting 
manager,  who  did  almost  everything 
in  the  management  of  the  corpora- 
tion's affairs,  and  that  the  only  reason 
assigned  for  the  increase  was  to  the 
effect  that  the  recipient  thought  the 
salaries  should  be  the  same. 

The  only  other  case  which  seems  to 
have  passed  upon  the  question  under 
consideration  in  the  present  annota- 
tion is  Jacobs  &  Davies  v.  Anderson 
(1915)  148  C.  C.  A.  87,  228  Fed.  505. 
Here  two  partners  formed  a  corpora- 
tion and  agreed  that  each  should  re- 
ceive a  salary  of  $6,000,  plus  a  "com- 
pensation" consisting  of  a  percentage 
of  the  net  surplus  earnings,  to  be  di- 
vided according  to  an  agreement 
which  the  court  declared  called  for 
a  division  based  upon  the  stockhold- 
ings of  the  parties,  and  it  was  held 
that  the  amount  so  divided  could  not 
be  deducted  as  a  business  expense, 
but  must  be  regarded  as  net  profits, 
subject  to  the  Federal  Excise  Tax  of 
1909.  Coxe,  Circuit  Judge,  said: 
"The  amount  paid  to  the  partners  as 
'further  compensation'  was,  during 
1909,  $73,136,  during  1910,  $204,810, 
and  during  1911,  $114,986.  The  trial 
judge  held  that  the  parties,  by  a 
serie?  of  agreements,  divided  every- 
thing received  as  profits  among  them- 
selves as  though  it  were  a  case  of 
partnership,  and  not  of  corporation 
assets.  They  called  these  sums  'com- 
pensation,' but  the  court  held  that 
they  must  be  treated  as  Income  of  the 
corporation.  To  enable  the  company 
to  deduct  these  amounts  It  must  ap- 
pear that  they  were  paid  as  .salaries 
for  services  actually  rendered.  If 
the  payments  were  based'  upon  the 
stockholdings  of  the  parties,  as  we 
think  they  were,  they  cannot  be  con- 
sidered as  expenses  of  administra- 
tion. They  were  not  compensation, 
because  the  salaries  of  both  the  par- 
ties are  fully  provided  for  in  the 
agreement  of  April,  1909.  It  seems 
plain  that  they  were  profits  of  the 


business,  and  as  such  were  subject 
to  the  tax.  Their  payment  did  not 
depend  on  the  services  rendered. 
Whether  the  stock  was  distributed 
among  a  large  number  of  holders  or 
only  two,  it  can  hardly  be  maintained 
that  the  amount  paid  out  in  dividends 
should  be  deducted  in  order  to  ascer- 
tain the  amount  of  the  net  income  of 
the  corporation.  That  must  be  de- 
termined by  deducting  from  the  gross 
amount  of  the  income  all  ordinary 
and  necessary  expenses  actually  paid. 
within  the  year.  The  distribution  of 
surplus  profits  was  not  an  ordinary 
and  necessary  expense  paid  in  the 
maintenance  and  operation  of  the 
business." 

However,  the  Treasury  Department 
has  had  the  question  of  compensation 
for  personal  services  as  allowable  de- 
ductions under  consideration  in  a 
number  of  instances,  and  has  issued 
rulings  thereon  from  time  to  time. 
For  instance,  Treasury  Regulations, 
45  (under  the  Revenue  Act  of  1918, 
which  expressly  authorized  the  deduc- 
tion of  "all  the  ordinary  and  neces- 
sary expenses  .  .  .  including  a 
reasonable  allowance  for  salaries  or 
other  compensation  for  personal  serv- 
ices actually  rendered"),  article  105, 
states :  "Among  the  ordinary  and  nec- 
essary expenses  paid  or  incurred  in 
carrying  on  any  trade  or  business 
may  be  included  a  reasonable  allow- 
ance for  salaries  or  other  compensa- 
tion for  personal  services  actually 
rendered.  The  test  of  deductibility 
in  the  case  of  compensation  payments 
is  whether  they  are  reasonable  and 
are  in  fact  payments  purely  for 
services.  This  test  and  its  prac- 
tical application  may  be  further 
stated  and  illustrated  as  follows: 
(1)  Any  amount  paid  in  the  form  of 
compensation,  but  not  in  fact  as  the 
purchase  price  of  services,  is  not  de- 
ductible, (a)  An  ostensible  salary 
paid  by  a  corporation  may  be  a  dis- 
tribution of  a  dividend  on  stock.  This 
is  likely  to  occur  in  the  case  of  a 
corporation  having  few  stockholders, 
practically  all  of  whom  draw  salaries. 
If,  in  such  a  case,  the  salaries  are 
based  upon  or  bear  a  close  relation- 
ship to  the  stockholdings  of  the  offl- 
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cers  or  employees,  it  would  seem 
likely  that  the  salaries,  if  in  excess 
of  those  ordinarily  paid  for  similar 
services,  are  not  paid  -wholly  for 
services  rendered,  but  in  part  as  a 
distribution  of  earnings  upon  the 
stock,  (b)  An  ostensible  salary  paid 
by  a  corporation  may  be  in  part  a 
-waste  or  appropriation  of  assets  of 
the  corporation.  This  may  occur 
where  salaried  employees  are  in  con- 
trol of  the  corporation  through  hold- 
ing, directly  or  indirectly,  a  major- 
ity of  its  stock,  or,  in  the  case  of  a 
large  corporation  with  many  stock- 
holders, owning  a  substantial  minor- 
ity of  its  stock,  and  the  tendency  of 
the  officers  unduly  to  inflate  their 
salaries  must  be  taken  into  account, 
(c)  An  ostensible  salary  may  be  in 
part  payment  for  property.  This  may 
occur,  for  example,  where  a  partner- 
ship sells  out  to  a  corporation,  the 
former  partners  agreeing  to  continue 
in  the  service  of  the  corporation.  In 
such  a  case  it  may  be  found  that  the 
salaries  of  the  former  partners  are 
not  merely  for  services,  but  in  part 
constitute  payment  for  the  transfer 
of  the  business.  (2)  The  form  or 
method  of  fixing  compensation  is  not 
decisive  as  to  deductibility.  While 
any  form  of  contingent  compensation 
invites  scrutiny  as  a  possible  distri- 
bution of  earnings  of  the  enterprise, 
it  does  not  follow  that  payments  on 
a  contingent  basis  are  to  be  treated 
fundamentally  on  any  basis  different 
from  that  applying  to  compensation 
at  a  flat  rate.  Generally  speaking,  if 
contingent  compensation  is  paid  pur- 
suant to  a  free  bargain  between  the 
enterprise  and  the  individual,  made 
before  the  services  are  rendered,  not 
influenced  by  any  consideration  on 
the  part  of  the  employer  other  than" 
that  of  securing,  on  fair  and  advan- 
tageous terms,  the  services  of  the  in- 
dividual, it  should  be  allowed  as  a 
deduction  even  though,  in  the  actual 
working  out  of  the  contract,  it  may 
prove  to  be  greater  than  the  amount 
which  would  ordinarily  be  paid.  (3) 
In  any  event,  the  allowance  for  com- 
pensation paid  may  not  exceed  what 
is  reasonable  in  all  the  circumstances. 
It  is,  in  general,  just  to  assume  that 


reasonable  and  true  compensation  is 
only  such  amount  as  would  ordinarily 
be  paid  for  like  services  by  like  en- 
terprises in  like  circumstances.     The 
circumstances  to  be  taken  into  con- 
sideration are  those  existing  at  the 
date  when  the  contract  for  services 
was  made,  not  those  existing  at  the 
date  when  the  contract  is  questioned." 
And  article  106  in  part  is  as  follows : 
"As    to    the    treatment    of    amounts 
ostensibly  paid  as  compensation,  but 
not  allowed  to  be  deducted  as  such, 
the  following  rules  apply:    (1)  In  the 
case  of  excessive  payments  by  corpo- 
rations, if  such  payments  correspond 
or  bear  a  close  relationship  to  stock- 
holdings, the   amount  of  the   excess 
should  be  treated  as  dividends,  and 
would  thus  be  exempt  from  the  nor- 
mal tax  in  the  hands  of  the  recipi- 
ents; or,  if  such  payments  represent 
an   appropriation    of    assets    of    the 
corporation  by  officers  who  control  it 
and  fix  their  compensation  in  viola- 
tion of  the  rights  of  the  corporation, 
the  amount  of  the  excess,  while  dis- 
allowed as  a  deduction  by  the  corpo- 
ration, should  be  treated  as  compen- 
sation of  the  individuals  subject  to 
the  normal  tax,  compensation  illegally 
secured  being  none  the  less  subject 
to  tax  in  all  respects;  or,  if  such  pay- 
ments constitute  in  part  payment  for 
property,  the  amount  of  the  excess 
should  be  treated  by  the  corporation 
as  a  capital  expenditure,  and  by  the 
recipient    as    part    of   the    purchase 
price."    Commenting  upon  the  above 
quoted  portions  of  the  Revenue  Act 
of  1918,  Holmes,  in  his  1920  edition 
of  Federal  Taxes,  says  that  these  pro- 
visions seem  to  authorize  the  commis- 
sioner to  disallow  such  part  of  any 
salary  payments  as  appear  unreason- 
able in  view  of  the  services  rendered, 
notwithstanding  that  the  salary  may 
actually  have  been  paid  under  a  valid 
contract. 

And  under  the  earlier  tax  acts  the 
Treasury  Department  ruled  that  only 
reasonable  salaries  were  deductible 
as  business  expenses.  See  Treasur}* 
Decision,  1742,  and  Regulations  No. 
33,  Revised,  article  138.  And  that 
compensations  based  on  stockhold- 
ings  were  not  deductible,   although 
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paid  in  lieu  of  salary  or  wages,  see 
Regulations,  No.  83,  article  119,  and 
Regulations,  No.  83,  Revised,  article 
138.  But  that,  under  the  law  of  1916, 
it  an  additional   compensation  con- 


tract with  a  majority  stockholder  was 
approved  by  the  directors  and  all  oth- 
er stockholders,  it  had  the  status  of 
any  other  contract,  see  Treasury  De- 
cision, 2696.  G.  J.  C. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK  EX  REL.  GEORGE  A. 

STAFFORD,  Appt., 

V. 

EUGENE  M.  TRAVIS,  State  Comptroller,  Respt 

New  Toric  Court  of  Appeals— Nay  31,  1021. 

(281  N.  Y.  889,  182  N.  E.  109.) 

Coiistitutional  law  —  income  tax  as  interference  with  commerce  or  impost 
daty. 

1.  A  tax  imposed  by  a  state  upon  the  income  of  a  business  carried  on  by 
a  nonresident  within  its  borders  is  not  a  tax  upon  interstate  commerce  or 
upon  exports,  or  a  levying  of  imposts  or  duties  within  the  prohibition  of 
the  Federal  Constitution,  since  it  is  not  imposed  upon  the  goods  handled, 
nor  upon  the  gross  receipts. 

[See  note  on  this  question  beginning  on  page  1326.] 

Tax  —  upon  nonresident  doing  busi- 
ness in  state. 

2.  A  state  may  compel  citizens  of 
other  states  carrying  on  business  with- 
in its  borders  to  contribute  in  taxes  to 
the  support  of  its  government. 

[See  26  R.  C.  L.  144.] 
Constitutional  law  —  income  tax  on 
nonresident  doing  business  in  state 
—  validity. 

3.  The  tax  upon  the  net  income  of 

a  business  transacted  within  the  state 

by  a  nonresident  is  not  for  the  privi- 
lege of  carrying  on  the  business,  and  if 

it  is  no  greater  in  any  respect  than 

the  tax  imposed  upon  the  conduct  of 

such  a  business  by  a  resident  of  the 

state,  it  is  just  and  constitutional. 

Statute  —  income  tax  —  discrimina- 
tion against  nonresident  —  separa- 
ble part  of  statute. 

4.  The  invalidity  of  a  discrimination 
against  nonresidents  in  a  law  imposing 
a  tax  upon  the  incomes  of  persons  do- 
ing business  within  the  state,  which 
denies  them  an  exemption  allowed 
residents,   is   separable  from  the  re- 


mainder of  the  statute,  and  when  elimi- 
nated by  the  legislature,  the  tax  may 
be  collected;  especially  where  the  stat- 
ute provides  that  if  any  portion  of  it 
shall  be  held  to  be  unconstitutional, 
the  ruling  shall  apply  only  to  the  por- 
tion of  the  act  so  affected. 
Tax  —  income  —  retroactive  —  valid- 
ity. 

5.  A  retroactive  income  tax  is  not  in- 
valid when  applied  to  the  business  con- 
ducted by  a  nonresident  within  the 
state,  on  the  theory  that  it  is  a  privi- 
lege or  excise  tax,  since  it  is  merely  a 
distribution  of  the  expense  of  govern- 
ment. 

[See  note  in  11  A.L.R.  518.] 
—  tax  on  income  from  sale  consum- 
mated in  foreign  countries. 

6.  A  state  cannot  impose  a  tax  up- 
on the  portion  of  the  income  of  a  busi- 
ness transacted  by  a  nonresident  com- 
mission merchant  within  its  borders, 
represented  by  sales  consummated  by 
his  traveling  salesman  in  foreign  coun- 
tries, to  fill  which  he  procures  and  ships 
the  goods. 


Appeal  by  relator  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming  a  determination  of  the  defend- 
ant comptroller,  assessing  an  income  tax  against  relator  for  the  year  1919. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Louis  H.  Porter,  for  appellant: 

The  respondent  erred  in  assessing  a 
tax  upon  net  income  of  $201,401.06,  as 
derived  by  the  relator  from  a  business 
or  trade  or  occupation  carried  on  in 
New  York.  |91,990.01  of  said  income 
was  not  derived  from  business  in  New 
York,  and  the  tax  imposed  thereon  is 
invalid. 

Werle  &  Colquhoun,  Surveyor  of 
Taxes,  2  Tax  Cas.  402;  Thomas  Turn- 
er V.  Richman,  High  Court  of  Justice 
Q.  B.  D.  4  Tax  Cas.  25;  Macpherson  v. 
Inland  Revenue  [1912]  S.  C.  1315,  6 
Tax  Cas.  107;  Shaflfer  v.  Carter,  252 
U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct.  Rep. 
221;  Travis  v.  Yale  &  T.  Mfg.  Co.  252 
IT.  S.  60,  64  L.  ed.  460,  40  Sup.  Ct.  Rep. 
228;  People  ex  rel.  Alpha  Portland 
Cement  Co.  v.  Knapp,  230  N.  Y.  48, 
129  N.  E.  202. 

A  tax  on  the  income  of  a  nonresident 
of  the  state,  derived  by  him  from  the 
direct  exportation  of  goods  to  forei^ 
countries,  is  a  tax  on  exports,  and  is 
forbidden  by  §  10  of  art.  1,  of  the  Fed- 
eral Constitution,  and  to  the  extent  of 
3  per  cent  on  $91,990.91  of  income,  the 
t^  imposed  in  this  case  is  invalid. 

Kelley  v.  Rhoads,  188  U.  S.  1,  47  L. 
ed.  359,  23  Sup.  Ct.  Rep.  259 ;  Bacon  v. 
Illinois,  227  U.  S.  504,  57  L.  ed.  615, 
33  Sup.  Ct.  Rep.  299;  Coe  v.  Errol,  116 
U.  S.  517, 29  L.  ed.  715,  6  Sup.  Ct.  Rep. 
745;  William  E.  Peck  &  Co.  v.  Lowe,  247 
U.  S.  165,  62  L.  ed.  1049,  38  Sup.  Ct. 
Rep.  432;  United  States  Glue  Co.  v. 
Oak  Creek,  247  U.  S.  321,  62  L.  ed. 
1135,  38  Sup.  Ct.  Rep.  499,  Ann.  Cas. 
1918E,  748;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  158  U.  S.  601,  39  L.  ed.  1108, 
15  Sup.  Ct.  Rep.  912 ;  Thames  &  M,  M. 
Ins.  Co.  V.  United  States,  237  U.  S.  19, 
59  L.  ed.  821,  35  Sup.  Ct.  Rep.  496, 
Ann.  Cas.  1915D,  1087;  United  States 
V.  Hvoslef,  237  U.  S.  1,  59  L.  ed.  813, 
35  Sup.  Ct.  Rep.  459,  Ann.  Cas.  1916A, 
286;  Fairbank  v.  United  States,  181  U. 
S.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep. 
648,  15  Am.  Crim.  Rep.  135;  Brown  v. 
Maryland,  12  Wheat  419,  6  L.  ed.  678; 
Turpin  v.  Burgess,  117  U.  S.  504,  29 
L.  ed.  988,  6  Sup.  Ct.  Rep.  835;  Cook 
V.  Pennsylvania,  97  U.  S.  566,  24  L. 
ed.  1015;  Philadelphia  &  S.  Mail  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct  Rep.  1118;  Leloup  v.  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Welton  V.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347;  Webber  v.  Virginia,  103  U. 
S.  344,  26  L.  ed.  565;  Crew  Levick  Co. 


T.  Pennsylvania,  246  U.  S.  292,  62  L. 
ed.  295,  28  Sup.  Ct  Rep.  126;  Postal 
Teleg.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  ed.  311,  6  Inters.  Com.  Rep. 
1,  15  Sup.  Ct.  Rep.  268,  360;  Atlantic 
&  Pac.  Teleg.  Co.  v.  Philadelphia,  190 
U.  S.  160,  47  L.  ed.  995,  23  Sup.  Ct 
Rep.  817. 

The  Act  of  1920,  in  terms  imposing 
a  retroactive  tax  on  the  income  of 
nonresidents  received  during  the  year 
1919,  is  in  conflict  with  art.  3,  §  24,  of 
the  state  Constitution,  and  with  §  10 
of  art.  1,  and  the  14th  Amendment  to 
the  Constitution  of  the  United  States, 
and  the  entire  tax  imposed  in  this  case 
is  invalid. 

Travis  v.  Yale  &  T.  Mfg.  Co.  252  U. 
S.  60,  64  L.  ed.  460,  40  Sup.  Ct  Rep. 
228;  People  ex  rel.  Alpha  Portland 
Cement  Co.  v.  Knapp,  230  N.  Y.  60, 
129  N.  E.  202;  Re  Pell,  171  N.  Y.  48, 
57  L.R.A.  540,  89  Am.  St  Rep.  791, 
63  N.  E.  789;  Re  Craig,  97  App.  Div. 
289,  89  N.  Y.  Supp.  971,  affirmed  with- 
out opinion  in  181  N.  Y.  551,  74  N.  E. 
1116;  State  Tax  on  Foreign-held 
Bonds,  15  WaU.  300,  21  L.  ed.  179; 
United  States  v.  Erie  R.  Co.  106  U.  S. 
327,  27  L.  ed.  151,  1  Sup.  Ct  Rep.  223; 
Michigan  C.  R.  Co.  v.  Collector  (Michi- 
gan C.  R.  Co.  v.  Slack) ,  100  U.  S.  595, 25 
L.  ed.  647;  Dewey  v.  Des  Moines,  173 
U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct 
Rep.  379;  New  York  v.  McLean,  170 
N.  Y.  374,  63  N.  E.  380;  Wilcox  v. 
Rochester,  129  N.  Y.  247,  29  N.  E.  99; 
Hilton  V.  Fonda,  86  N.  Y.  340;  Mygatt 
V.  Washburn,  15  N.  Y.  316;  Litchfield 
V.  Vernon,  41  N.  Y.  123;  Dorwin  v. 
Strickland,  67  N.  Y.  492;  Stewart  v. 
Crysler,  100  N.  Y.  378,  3  N.  E.  471; 
Maltbie  v.  Lobsitz  Mills  Co.  223  N.  Y. 
227,  119  N.  E.  389;  Barhyte  v.  Shep- 
herd, 35  N.  Y.  238;  Pollock  v.  Farmers' 
Loan  &  T.  Co.  157  U.  S.  429,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  673,  158  U.  S. 
601,  39  L.  ed.  1108,  15  Sup.  a.  Rep. 
912;  Delaware,  L.  &  W.  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  341,  49  L.  ed.  1077. 
25  Sup.  Ct  Rep.  669 ;  Ayer&L.  Tie  Co. 
V.  Kentucky,  202  U.  S.  409,  50  L.  ed. 
1082,  26  Sup.  Ct  Rep.  679,  6  Ann.  Cas. 
205;  Morgan  v.  Parham,  16  Wall.  471. 
21  L,  ed.  303;  Buck  v.  Beach,  206  U.S. 
392,  51  L.  ed.  1106,  27  Sup.  Ct  Rep. 
712,  11  Ann.  Cas.  732;  Union  Refrig- 
erator Transit  Co.  v.  Kentucky,  199  U. 
S.  194,  50  L.  ed.  150,  26  Sup.  a. 
Rep.  86,  4  Ann.  Gas.  498;  Louisville 
&  J.  Ferry  Co.  v.  Kentucky,  188  U. 
S.  385,  47  L.  ed.  518,  23  Sup.  Ct  Rep. 
463. 
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S.  Y.  Ivins,  with  Mr.     by  imposed  upon  every  resident  of 


Mr.  James 
Charles  D.  Newton,  Attorney  General, 
for  respondent: 

The  relator's  business  is  carried  on 
within  the  state  of  New  York,  and  he 
is  taxable  upon  the  net  income  there- 
from. 

Hovey  v.  DeLong  Hook  &  Eye  Co. 
211  N,  Y.  420,  105  N.  E.  667;  E.  T. 
Burrowes  Co.  v.  Caplin,  127  App.  Div, 
317,  111  N.  Y.  Supp.  498;  Cummer 
Lumber  Co.  v.  Associated  Mfrs.  Mut. 
F.  Ins.  Corp.  67  App.  Div.  151,  73  N. 
Y.  Supp.  668;  People  ex  rel.  Southern 
Cotton  Oil  Co.  V.  Roberts,  25  App.  Div. 
13,  48  N.  Y.  Supp.  1028;  People  ex  rel. 
Washington  Mills  Co.  v.  Roberts,  8 
App.  Div.  201,  4'0  N.  Y.  Supp.  417,  af- 
firmed in  151  N.  Y.  619,  45  N.  E.  1134; 
People  ex  rel.  Seth  Thomas  Clock  Co. 
▼.  Wemple,  133  N..Y.  323,  31  N.  E. 
238;  People  ex  rel.  Kellogg  Newspaper 
Co.  V.  Roberts,  30  App.  Div.  150,  51  N. 
Y.  Supp.  866;  People  ex  rel.  Lembeck 
&  B.  Eagle  Brewing  Co.  v.  Roberts,  22 
App.  Div.  282,  47  N.  Y.  Supp.  949; 
People  ex  rel.  H.  B.  Smith  Co.  v.  Rob- 
erts, 27  App.  Div.  455,  50  N.  Y.  Supp. 
355. 

The  tax  on  that  part  of  relator's  net 
income  stated  by  him  to  have  resulted 
from  transactions  in  goods  shipped 
abroad  is  constitutional. 

William  E.  Peck  &  Co.  v.  Lowe,  247 
U.  S.  165,  62  L.  ed.  1049,  38  Sup.  Ct. 
Rep.  432;  United  States  Glue  Co.  v. 
Oak  Creek,  247  U.  S.  321,  62  L.  ed. 
1135,  88  Sup.  Ct.  Rep.  499,  Ann.  Cas. 
1918E,  748;  Kelley  v.  Rhoads,  188  U. 
S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Rep. 
259;  Crew  Levick  Co.  v.  Pennsylvania, 
245  U.  S.  292,  62  L.  ed.  295,  88  Sup. 
Ct.  Rep.  126;  Shaffer  v.  Carter,  252 
U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct. 
Rep.  221;  Travis  v.  Yale  &  T.  Mfg. 
Co.  252  U.  S.  60,  64  L.  ed.  460,  40  Sup. 
Ct.  Rep.  228. 

The  tax  is  not  unconstitutionally  re- 
troactive. 

Shaffer  v.  Carter,  252  U.  S.  49,  64 
L.  ed.  455,  40  Sup.  Ct.  Rep.  221 ;  People 
ex  rel.  Alpha  Portland  Cement  Co.  v. 
Knapp,  230  N.  Y.  60,  129  N.  E.  202. 

Chase,  J.,  delivered  the  opinion 
of  the  court : 

In  1919  the  legislature^  passed 
what  is  known  as  the  Income  Tax 
Law  (Laws  1919,  chap.  627),  and  it 
was  added  to  the  Tax  Law  (Consol- 
idated Laws,  chap.  60),  as  article 
16.  It  went  into  effect  May  14, 
1919.    It  provides:    "A  tax  is  here- 


the  state,  which  tax  shall  be  levied, 
collected  and  paid  annually  upon 
and  with  respect  to  his  entire  net 
income  as  herein  defined.  ...  A 
like  tax  is  hereby  imposed  and  shall 
be  levied,  collected  and  paid  annual- 
ly, ..  .  upon  and  with  respect  to 
the  entire  net  income  as  herein  de- 
fined, except  as  hereinafter  provid- 
ed, from  all  property  owned  and 
from  every  business,  trade,  profes- 
sion or  occupation  carried  on  in 
this  state  by  natural  persons  not 
residents  of  the  state.  Such  tax 
shall  first  be  levied,  collected  and 
paid  in  the  year  nineteen  hundred 
and  twenty  upon  and  with  respect 
to  the  taxable  income  for  the  cal- 
endar year  nineteen  hundred  and 
nineteen,  or  for  any  taxable  year 
ending  during  the  year  nineteen 
hundred  and  nineteen."    §  351. 

It  also  provides: 

"The  following  exemptions  shall 
be  allowed  to  any  resident  taxpay- 
er: 

"1.  In  the  case  of  a  single  person, 
a  personal  exemption  of  $1,000,  or 
in  the  case  of  the  head  of  a  family 
or  a  married  person  living  with  hus- 
band or  wife,  a  personal  exemption 
of  $2,000.    ..."    §  362. 

Other  exemptions  were  also  pro- 
vided by  the  section.  The  time 
fixed  in  1920  for  filing  returns  and 
for  the  pajTiient  of  the  tax  was 
March  15,  but  it  was  extended  to 
June  of  that  year.  Thereafter  the 
Yale  &  Towne  Manufacturing  Com- 
pany brought  an  action  in  equity 
against  the  state  comptroller  in  the 
district  court  of  the  southern  dis- 
trict of  New  York  for  relief  against 
the  threatened  action  of  the  comp- 
troller to  enforce  the  provisions  of 
the  act,  on  the  ground  that  the  stat- 
ute is  illegal  and  unconstitutional. 
The  action  was  tried  August  6, 
1919,  and  the  decision  is  reported  in 
(D.  C.)  262  Fed.  576.  In  the  opin- 
ion Judge  Knox  says:  "By  reason 
of  the  decision  which  I  have  deter- 
mined should  be  made  in  this  case, 
it  will  be  unnecessary  to  enter  upon 
a  discussion  of  the  enactment  in  its 
entirety." 
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After  referring  to  several  author- 
ities he  further  says:  "Tested  by 
the  standard  of  the  principles  set 
forth  in  the  foregoing  cases,  does 
the  failure  to  accord  to  nonresi- 
dents of  the  state  the  exemptions 
and  immunities  provided  for  to  resi- 
dents make  this  law,  or  part  of  it, 
invalid." 

He  further  says: 

"I  am  constrained  to  hold  that 
the  provisions  of  chapter  627  of  the 
laws  of  the  state  of  New  York  for 
the  year  1919,  in  so  far  as  they  at- 
tempt to  assess,  lay,  and  collect  a 
tax  upon  citizens  of  the  United 
States  who  are  not  residents  of  the 
state  of  New  York,  and  who  are  cit- 
izens of  other  states,  without  ac- 
cording them  the  privileges  and 
immunities  afforded  by  said  act  to 
citizens  of  the  United  States  who 
are  citizens  of  the  state  of  New 
York  and  resident  therein,  are  un- 
constitutional and  void.  Nothing 
herein,  however,  is  meant  to  be  de- 
cided as  to  the  validity  of  the  stat- 
ute so  far  as  it  relates  to  residents 
of  the  state  of  New  York. 

"Neither  that  question  nor  the 
question  as  to  the  power  of  the 
state  to  lay  a  tax  upon  nonresident 
citizens  of  another  state,  based  up- 
on their  earnings  in  this  state  for 
personal  service  rendered,  need,  in 
view  of  the  basis  of  my  decision, 
now  be  considered." 

An  appeal  was  taken  from  the 
judgment  entered  therein  to  the  Su- 
preme Court.  The  decision  is  re- 
ported in  252  U.  S.  60,  64  L.  ed.  460, 
40  Sup.  Ct.  Rep.  230.  In  the  report 
it  is  stated  that  the  "appeal  is  from 
the  district  court  of  the  United 
States  for  the  southern  district  of 
New  York"  to  review  a  decree  en- 
joining the  enforcement  of  the  In- 
come Tax  Law  of  that  state  as 
against  nonresidents.  The  decree 
was  affirmed,  but  the  court,  in  the 
opinion,  says:  "That  the  state  of 
New  York  has  jurisdiction  to  im- 
pose a  tax  of  this  kind  upon  the  in- 
comes of  nonresidents  arising  from 
any  business,  trade,  profession,  or 
occupation  carried  on  within  its  bor- 
ders, enforcing  payment  so  far  as  it 


can  by  the  exercise  of  a  just  control 
over  persons  and  property  within 
the  state,  as  by  garnishment  of 
credits  (of  which  the  withholding 
provision  of  the  New  York  law  is 
the  practical  equivalent) ;  and  that 
such  a  tax,  so  enforced,  does  not 
violate  the  due  process  of  law  pro- 
vision of  the  14th  Amendment,  is 
settled  by  our  decision  in  Shaffer  v. 
Carter,  252  U.  S.  37,  64  L.  ed.  445, 
40  Sup.  Ct.  Rep.  221,  involving  the 
Income  Tax  Law  of  the  state  of 
Oklahoma.  That  there  is  no  uncon- 
stitutional discrimination  against 
citizens  of  other  states  in  confining 
the  deduction  of  expenses,  losses, 
etc.,  in  the  case  of  nonresident  tax- 
payers, to  such  as  are  connected 
with  income  arising  from  sources 
within  the  taxing  state,  likewise  is 
settled  by  that  decision."    P.  75. 

The  judgment  in  that  case  au- 
thoritatively determined  that  the 
act  as  passed  in  1919  is  unconstitu- 
tional so  far  as  it  then  applied  to 
the  Yale  &  Towne  Manufacturing 
Company,  a  nonresident  corpora- 
tion. Its  determination  was  intend- 
ed to  be  limited  to  the  facts  as  they 
were  found  in  that  case  and  the 
statutes  as  they  existed,  with  the 
unconstitutional  discrimination  as 
to  exemptions,  at  the  time  the  ac- 
tion was  brought  as  stated.  The 
decision  in  that  case  was  rendered 
March  1,  1920.  On  April  14,  1920, 
the  legislature  of  this  state  passed 
chapter  191  of  the  laws  of  that 
year,  to  take  effect  immediately,  by 
which  it  amended  said  §  362  of  the 
Tax  Law  by  omitting  the  word 
"resident"  in  the  first  clause  there- 
of. By  the  same  act  the  legislature 
added  §  351a,  as  follows:  "The  tax 
provided  for  in  §  351  of  this  chap- 
ter, upon  and  with  respect  to  in- 
come derived  from  all  property 
owned  and  from  every  business, 
trade,  profession  or  occupation  car- 
ried on  in  this  state  by  natural  per- 
sons not  residents  of  the  state,  is 
hereby  reimposed  with  respect  to 
the  taxable  income  for  the  calendar 
year  1919  and  for  any  taxable  year 
ending  during  the  year  1919,  and 
for  each  year  thereafter.    Sudi  tax 
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shall  be  levied,  collected  and  paid 
for  the  year  1919,  and  returns  with 
respect 'thereto  shall  be  filed  on  or 
before  June  30th,  1920,  unless  the 
time  shall  be  extended  as  provided 
in  this  article." 

The  relatoi*  is  and  at  all  the  times 
herein  mentioned  was  a  resident  of 
the  state  of  Connecticut.  In  1919, 
and  since,  he  has  been  engaged  in 
business  in  the  city  of  New  York  in 
purchasing  cotton  goods  from  man- 
ufacturers in  other  states,  and  sell- 
ing them  to  customers,  as  herein- 
after stated.  The  relator  did  not 
make  his  return  as  provided  by  the 
Tax  Law  until  after  the  decision  in 
the  Yale  &  Towne  Manufacturing 
Company  Case,  and  the  enactment 
of  chapter  191  of  the  Laws  of  1920. 
His  return  was  made  on  June  16, 
1920,  as  of  December  31,  1919,  and 
he  then  paid  his  tax  under  protest. 
He  thereupon  applied  to  the  comp- 
troller by  petition  for  a  revision 
and  readjustment  of  the  accounts 
assessed  for  income  tax  against  him 
tor  the  year  1919,  and  a  hearing  up- 
on his  petition  was  granted,  at 
which  testimony  was  taken,  and, 
after  hearing  counsel  the  comptrol- 
ler decided  that  the  relator  was  not 
entitled  to  have  a  readjustment  of 
his  accounts  for  income  tax.  A  cer- 
tiorari was  obtained  to  review  the 
action  of  the  comptroller,  and  the 
appellate  division  of  the  supreme 
court,  after  a  hearing,  unanimously 
affirmed  the  determination  of  the 
comptroller.  People  ex  rel.  Stafford 
V.  Travis,  195  App.  Div.  635,  187  N. 
Y.  Supp.  311.  An  appeal  is  taken  to 
this  court  therefrom. 

While  a  state  may  not  prohibit 
the  citizens  of  other  states  from 
carrying  on  legitimate  business 
within  its-  bound- 
aries, it  may  re- 
quire such  nonresi- 
dents to  contribute 
in  taxes  for  the  support  of  its  gov- 
ernment. Subdivision  1  of  §  2  of 
article  4  of  the  Constitution  of  the 
United  States  provides:  "The  citi- 
zens of  each  state  shall  be  entitled 
to  all- privileges  and  immunities  of 
citizens  in  the  several  states." 


Tauc— upon  non. 
realdrnt   iloinir 
baalaeaa  In 
Btmte. 


Nonresidents  are  thereby  pro- 
tected from  discrimination  in  favor 
of  residents,  but  are  not  exempt 
from  the  burdens  of  taxation.  In 
the  Shaffer  v.  Carter  Case,  252  U. 
S.  54,  55,  64  L.  ed.  457,  458,  40  Sup. 
Ct.  Rep.  226,  it  is  said:  "It  is  in- 
sisted, however,  both  by  appellant 
in  this  case  and  by  the  opponents 
of  the  New  York  law  in  Travis  v. 
Yale  &  T.  Mfg.  Co.  252  U.  S.  60,  64 
L.  ed.  460,  40  Sup.  Ct.  Rep.  228,  that 
an  income  tax  is  in  its  nature  a  per- 
sonal tax,  or  a  'subjective  tax  im- 
posing personal  liability  upon  the 
recipient  of  the  income ;'  and  that  as 
to  a  nonresident  the  state  has  no 
jurisdiction  to  impose  such  a  liabil- 
ity. This  argument,  upon  analysis, 
resolves  itself  into  a  mere  question 
of  definitions,  and  has  no  legitimate 
bearing  upon  any  question  raised 
under  the  Federal  Constitution. 
For,  where  the  question  is  whether 
a  state  taxing  law  contravenes 
rights  secured  by  that  instrument, 
the  decision  must  depend  not  upon 
any  mere  question  of  form,  con- 
struction, or  definition,  but  upon  the 
practical  operation  and  effect  of  the 
tax  imposed.  St.  Louis  Southwest- 
ern R.  Co.  V.  Arkansas,  235  U.  S. 
850,  362,  59  L.  ed.  265,  271,  35  Sup. 
Ct.  Rep.  99 ;  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  237,  61 
L.  ed.  685,  696,  37  Sup.  Ct.  Rep.  260, 
Ann.  Cas.  1917D,  642, 13  N.  C.  C.  A. 
927;  Crew  Levick  Co.  v.  Pennsyl- 
vania, 245  U.  S.  292,  294,  62  L.  ed. 
295,  297,  38  Sup.  Ct.  Rep.  126; 
American  Mfg.  Co.  v.  St.  Louis,  250 
U.  S.  459,  463,  63  L.  ed.  1084,  1087, 
39  Sup.  Ct.  Rep,  522.  The  practical 
burden  of  a  tax  imposed  upon  the 
net  income  derived  by  a  nonresident 
from  a  business  carried  on  within 
the  state  certainly  is  no  greater 
than  that  of  a  tax  upon  the  conduct 
of  the  business,  and  this  the  state 
has  the  lawful  power  to  impose,  as 
we  have  seen." 

The  tax  imposed  by  the  Act  of 
1919  upon  and  with  respect  to  the 
net  income  from  every  business  car- 
ried on  in  this  state  by  persons  not 
residents  of  the  state  is  not  for  the 
privilege  of  carrying  on  a  legiti- 
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mate  business  within  the  bound- 
aries of  the  state,  for  that  is  a  priv- 
ilege granted  by  the  Federal  Consti- 
tution. It  is  the  imposition  of  a  tax 
upon  business  done  by  a  nonresident 
in  this  state  no  greater  in  any  re- 
spect than  the  tax  imposed  upon  the 
conduct  of  such  a  business  by  a  resi- 
dent of  the  state.  It  is  measured 
by  a  percentage  on  the  net  income 
from  the  business.  Such  a  tax  is 
just  and  constitutional.  The  au- 
thority of  the  state 
iiw-in?"me*tax  to  lay  8  tax  is  nec- 
aoinS'Sulinl^i  essarily  dependent 
In  state—  upon  jurisdlctiou  of 

Tiuidity.  ^.jjg  subject  of  the 

tax.  Its  jurisdiction,  as  far  as  it 
affects  the  relator,  is  over  the  busi- 
ness done  by  him  in  this  state. 
Maltbie  v.  Lobsitz  Mills  Co.  223  N. 
Y.  227,  119  N.  E.  389.  The  juris- 
diction of  the  state  in  the  collection 
of  the  tax  may  present  questions  in- 
dependent of  the  question  of  juris- 
diction to  impose  the  tax  itself.  It 
is  said  in  the  Shaffer  Case  that  the 
tax  may  be  valid  although  the 
means  adopted  for  its  enforcement 
are  not.  It  is  further  said  in  the 
Shaffer  Case:  "We  deem  it  clear, 
upon  principle  as  well  as  authority, 
that,  just  as  a  state  may  impose 
general  income  taxes  against  its 
own  citizens  and  residents  whose 
persons  are  subject  to  its  control, 
it  may,  as  a  necessary  consequence, 
levy  a  duty  of  like  character,  and 
not  more  onerous  in  its  effect,  upon 
incomes  accruing  to  nonresidents 
from  their  property  or  business 
within  the  state,  or  their  occupa- 
tions carried  on  therein,  enforcing 
payment,  so  far  as  it  can,  by  the 
exercise  of  a  just  control  over  per- 
sons and  property  within  its  bor- 
ders."   252  U.  S.  52. 

The  Act  of  1919  expressly  pro- 
vides: "If  any  clause,  sentence, 
paragraph,  or  part  of  this  act  shall 
for  any  reason  be  adjudged  by  any 
court  of  competent  jurisdiction-  to 
be  invalid,  such  judgment  shall  not 
affect,  impair,  or  invalidate  the  re- 
mainder of  this  act,  but  shall  be 
confined  in  its  operation  to  the 
clause,  sentence,  paragraph,  or  part 


thereof  directly  involved  in  the  con- 
troversy in  which  such  judgment 
shall  have  been  rendered."  §  385, 
subd.  2. 

The  section  relating  to  exemp- 
tions (362)  improperly  discriminat- 
ed against  nonresi-  „.t«fe_f»come 
dents,  but  it  was  tax-*i«crimiiui- 
a  separable  part  of  "^Sr  ".TSintl- 
the  act  which  in  no  "^""t^^Sl*  ""'* 
way  affected  its 
general  purpose,  and,  although  so 
long  as  the  discrimination  continued 
in  the  act  it  resulted  in  making  the 
tax,  as  against  a  nonresident,  un- 
collectable,  as  shown  by  the  Yale  & 
Towne  Manufacturing  Company 
Case,  when  the  act  was  amended  so 
as  to  eliminate  the  discrimination, 
the  act,  as  expressly  provided  there- 
in, remained  in  full  force  and  effect, 
and  the  tax  against  the  relator 
should  be  sustained  as  if  the  uncon- 
stitutional distinction  therein  as  be- 
tween resident  and-  nonresident  in 
the  matter  of  exemption  had  never 
been  in  the  act. 

Even  if  the  legislature  had  not 
expressly  stated  in  the  act  that  if 
any  part  thereof  was  adjudged  in- 
valid it  should  not  impair  or  inval- 
idate the  remainder  of  the  act,  it 
cannot  reasonably  be  contended  that 
the  legislature  would  have  failed  to 
pass  the  act  had  it  not  contained 
the  provision  in  regard  to  exemp- 
tions discriminating  against  non- 
residents, contained  therein.  See 
State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  456,  L.R.A.1915B,  569,  606, 
134  N.  W.  673,  135  N.  W.  164,  Ann, 
Cas.  1913A,  1147.  It  is  unbeliev- 
able that  a  legislature  willing  to  im- 
pose a  tax  with  those  items  in  would 
be  unwilling  that  the  tax  should 
stand  if  those  items  were  out.  Peo- 
ple ex  rel.  Alpha  Portland  Cement 
Co.  V.  Knapp,  230  N.  Y.  48,  62,  129 
N.  E.  202. 

Section  351a  of  chapter  191  of 
the  Laws  of  1920. provides  that  the 
tax  provided  for  by  §  351  of  the  Act 
of  1919  shall  be  levied,  collected, 
and  paid  for  the  year  1919.  It  is 
unnecessary  at  the  present  time  to 
consider  the  question  as  to  whether 
the  general  reimposition  of  the  tax. 
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as  stated  in  said  section,  is  a  viola- 
tion of  §  24  of  article  3  of  the  Con- 
stitution of  the  state  of  New  York. 
The  relator  objects  that  the  tax 
is  invalid  because  it  is  imposed  up- 
on interstate  commerce,  in  violation 
of  the  United  States  Constitution 
(art.  1,  §  8,  subd.  3),  and  upon  ex- 
ports, in  violation  of  the  United 
States  Constitution  (art.  1,  §  9, 
subd.  5),  and  consists  of  imposts  or 
duties  laid  by  the 
£S;;iVi?i*.S;'';ax,  state     on     exports 

u   Interference       withOUt  the  COHSCnt 
vrlth  commerce  ^  /^  •  • 

or  impoat  dnty.  of  Congress,  m  vio- 
lation of  the  United 
States  Constitution  (art.  1,  §  10, 
subd.  2).  These  objections  are 
without  merit,  because  the  tax  is 
not  imposed  upon  the  goods  which 
were  handled  by  him  in  his  bus- 
iness in  this  state  nor  upon  the 
gross  receipts  from  such  business, 
but  simply  upon  the  net  income 
of  the  business.  Such  a  tax  is 
sustainable  even  if,  in  the  con- 
duct of  such  business,  goods  are 
received  by  interstate  transporta- 
tion and  are  ultimately  exported 
from  the  state  of  New  York.  Shaf- 
fer V.  Carter,  supra,  252  U.  S.  57, 
64  L.  ed.  445,  40  Sup.  Ct.  Rep.  221. 
A  tax  upon  net  incomes,  from  what- 
ever source  arising,  is  but  a  method 
of  distributing  the  cost  of  govern- 
ment; and,  if  there  be  no  discrim- 
ination against  interstate  commerce 
either  in  the  admeasurement  of  the 
tax  or  in  the  means  adopted  for  en- 
forcing it,  it  does  not  interfere  with 
the  power  of  Congress  to  regulate 
commerce  among  the  states.  Unit- 
ed States  Glue  Co.  v.  Oak  Creek,  247 
U.  S.  321,  62  L.  ed.  1135,  38  Sup.  Ct. 
Rep.  499,  Ann,  Cas.  1918E,  748. 

The  tax  is  upon  the  net  income  of 
the  business  carried  on  by  relator 
in  this  state  after  all  expenses  and 
losses  are  adjusted  and  the  exporta- 
tion of  the  goods  accomplished. 
The  net  income  is,  then,  but  the  re- 
sult of  the  business  carried  on  or 
conducted,  and  such  a  tax  is  not  laid 
on  articles  exported  from  any  state 
within  the  meaning  of  the  United 
States  Constitution.  William  E. 
Peck  &  Co,  V,  Lowe,  247  U,  S,  165, 
62  L.  ed,  1049,  38  Sup.  Ct.  Rep.  432. 


The  relator  objects  that  the  tax 
is  invalid  because  it  is  retroactive. 
A  part  of  the  year  1919  had  passed 
at  the  time  the  original  act  became 
a  law.  The  amendment  thereto 
was  not  passed,  and  the  relator  did 
not  pay  the  tax,  until  1920.  The 
argument  of  the  relator  is  based 
upon  his  claim  that  the  tax  as  im- 
posed, at  least  so  far  as  it  relates 
to  nonresid^its,  is  a  privilege  or  ex- 
cise tax. 

As  we  have  already  shown,  a  non- 
resident has  a  constitutional  right 
to  engage  in  legitimate  business  in 
the  state.  The  tax  is  not  for  a 
privilege  already  constitutionally 
provided,  but  to  cast  upon  nonresi- 
dents a  just  proportion  of  the  ex- 
penses of  protecting  residents  and 
nonresidents  in  business  in  this 
state.  That  expense  should  be 
borne  by  the  persons  enjoying  such 
protection.  It  is  a  tax  upon  busi- 
ness done  in  this  state,  first  levied 
in  1920,  but  measured  by  the  net  in- 
come of  a  designat-  T«x-income_  ! 
ed  penod,  and,  not-  rctronotive-  i 
withstanding        its  '•"'-"''•  \ 

imposition,  the  relator,  as  a  nonresi- 
dent, enjoys  the  same  privileges 
and  immunities  as  residents  of  the 
state,  and  his  constitutional  rights 
are  protected,  Brushaber  v.  Union 
P,  R.  Co.  240  U.  S.  1,  60  L.  ed. 
493,  L.R.A.1917D,  414,  36  Sup,  Ct. 
Rep.  236,  Ann.  Cas.  1917B,  713; 
Stockdale  v.  Atlantic  Ins,  Co,  20 
Wall,  323,  22  L,  ed,  348;  State  ex 
rel,  Bolens  v,  Frear,  supra. 

The  relator  maintained  an  office 
in  New  York  city,  where  he  had 
samples  of  cotton  goods,  but  not  a 
sufficient  quantity  from  which  an 
order  for  goods  could  be  filled.  He 
employed  traveling  salesmen  in  dif- 
ferent places  in  Europe,  South 
America,  and  Australia,  some  of 
whom  maintained  offices  where  the 
name  of  G.  A,  Stafford  &  Company, 
under  which  the  relator  did  busi- 
ness, may  have  been  displayed. 
These  salesmen  solicited  orders  for 
cotton  goods,  and  received  from  the 
relator  a  commission  on  the  cotton 
goods  for  which  they  obtained  or- 
ders, for  their  salary  and  expenses. 
The  orders  obtained  by  the  sales- 
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men  were  sent  by  cable  or  mail  to 
the  relator  (except  as  hereinafter 
stated)  subject  to  his  approval  in 
New  York  city.  When  accepted  by 
him,  he  would  order  the  cloth  to  fill 
the  order  from  a  manufacturer  or 
manufacturers  in  states  in  this 
country  other  than  the  state  of  New 
York.  Such  orders  on  the  manu- 
facturers would  be  boxed  by  them 
for  foreign  shipment,  and  then  con- 
signed to  the  relator  in  New  York 
city,  and  be  paid  for  by  him.  When 
received  by  the  relator,  he  would 
employ  draymen  to  take  them  from 
the  cars  on  which  they  were  re- 
ceived, and  place  them  on  steam- 
ships, where  they  were  consigned  to 
his  foreign  customers.  In  case  of 
delay  in  obtaining  vessels  for  ship- 
ment, the  relator  stored  the  cloth  to 
await  shipment  by  him.  The  pur- 
chases and  the  sales  (except  as 
hereinafter  stated)  were  fully  con- 
summated in  the  city  of  New  York. 
More  than  one-half  of  the  orders  re- 
ceived by  the  relator  were  received 
by  him  direct  from  commission 
merchants  in  the  city  of  New  York,, 
who  obtained  the  orders  either  from 
the  same  persons  employed  as  sales- 
men by  the  relator  in  foreign  coun- 
tries, or  from  other  sources.  The 
orders  received  by  the  relator  di- 
rectly from  commission  merchants 
in  the  city  of  New  York  were  filled 
by  purchases  by  the  relator  from 
manufacturers,  as  stated  above,  and 
by  delivery  to  such  commission  mer- 
chants in  the  city  of  New  York. 
While  it  does  not  clearly  appear 
from  the  record  that  any  of  the  or- 
ders taken  by  the  salesmen  in  for- 
eign countries  were  accepted  on 
behalf  of  the  relator  by  such  sales- 


men, it  is  now  so  asserted  by  the  re- 
lator, and  substantially  admitted  by 
the  respondent. 

As  counsel  for  respondent  sub- 
stantially concedes  that  some  or  all 
of  the  orders  taken  by  the  relator 
in  foreign  countries  by  traveling 
salesmen  employed  by  him  are,  by 
authority  of  the  relator,  accepted 
lor  him  by  such  salesmen,  and  there 
become  consummated  agreements 
of  purchase  and  sale  between  the 
relator  and  such  customers,  it  will 
be  necessary  to  remand  the  proceed- 
ings to  the  comptroller  of  the  state 
of  New  York  for  further  hearing  as 
to  that  part  of  the  tax  based  upon 
the  sales,  if  any,  consummated  by 
the  traveling  salesmen  of  the  re- 
lator; and  if  he 
finds  that  such  sales  fJS^  mii'coi!!^* 
were  consummated  ■mumnte*  tm  " 
outside  of  the  state  'o^n'Se.. 
of  New  York,  then 
to  adjust  the  amount  of  the  net  in- 
come of  the  relator  from  such 
sales  according  to  the  proportion- 
ate amount  of  business  done  in 
making  the  purchase  of  the  goods, 
and  forwarding  the  same  in  the  city 
of  New  York,  and  the  sales  thereof, 
made,  as  asserted,  outside  of  the 
state  of  New  York. 

The  order  of  the  Appellate  Divi- 
sion and  determination  of  the  comp- 
troller should  be  reversed,  and  the 
proceeding  remitted  to  the  comp- 
troller of  the  state  of  New  York,  to 
proceed  in  accordance  with  this 
opinion,  without  costs  to  either  par- 
ty. 

Hiscock,  Ch.  J.,  and  Hogan,  Car- 
dozo.  Pound,  McLaughlin,  and  An- 
drews, JJ.,  concur. 


ANNOTATION. 


I.  Federal  statutes,  1326. 
II.  State  statutes,  1329. 
III.  English  and  provincial  acts: 

a.  In  general,  1334. 

b.  New  Zealand  Income  Tax  Law, 

1342. 
e.  Acts   applicable   to   Queensland, 
1343. 


J.  Federal  statutea. 
The  first  (Act  Aug.  5,  1861;  12  Stot. 


Income  tax  on  nonresidenL 

at  L.  309,  chap.  45),  second  (Act  July 
1,  1862,  12  Stat,  at  L.  473,  chap.  119), 
and  third  (Act  June  30,  1864;  13  Stat 
at  L.  281,  chap.  173)  Income  Tax  Acts 
enacted  by  Congress  merely  in  terms 
imposed  a  tax  upon  the  income  of  per- 
sons "residing"  in  the  United  States 
and  upon  "citizens"  residing  abroad, 
without  mentioning  nonresidents;  and 
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it  has  been  held  that  such  acts  did  not 
impose  an  income  tax  on  nonresident 
aliens.  Northern  C.  R.  Go.  y.  Jackson 
(1869)  7  Wall.  (U.  S.)  262,  19  L.  ed. 
88,  affirming  (1865)  Chase,  268,  Fed. 
Cas.  No.  7,142  (two  justices  dissent- 
ing). This  was  upon  the  theory  that 
Congress  did  not  intend  to  include  such 
aliens,  and  that  it  impliedly  excluded 
them  by  confining  the  acts  to  residents 
of  the  United  States  and  citizens  resid- 
ing abroad. 

However,  Congress  did  by  express 
terms  by  the  Acts  of  March  10  and 
July  IS,  1866,  impose  a  tax  on  alien 
nonresident  bondholders.  The  Su- 
preme Court  of  the  United  States  in 
Northern  C.  R.  Co.  t.  Jackson  (U.  S.) 
supra,  expressly  refused  to  pass  upon 
the  question  whether  or  not  it  was 
competent  for  Congress  to  impose  this 
tax.  But  in  United  States  v.  Erie  R. 
Co.  (1882)  106  U.  S.  327,  27  L.  ed. 
151,  1  Sup.  Ct.  Rep.  228,  it  was  held 
(Justice  Field  dissenting)  that  the  tax 
imposed  by  the  Act  of  June  30,  1864, 
as  amended  by  the  Act  of  July  13, 
1866,  upon  dividends  paid  to  nonresi- 
dent alien  holders  of  bonds  of  local  cor- 
porations was  valid  and  enforceable  as 
against  the  corporation  declaring  the 
same,  which,  by  the  terms  of  the  act, 
was  required  to  deduct  the  same  at 
their  source. 

And  all  subsequent  Federal  Income 
Tax  Acts  have  imposed  a  tax  upon  non- 
residents of  the  United  States  and  have 
been  upheld  and  enforced. 

Thus  in  DeGanay  v.  Lederer  (1919) 
250  U.  S.  376,  68  L.  ed.  1042,  39  Sup. 
Ct.  Rep.  524,  affirming  (1917)  239 
Fed.  568,  it  was  held  that  the  income 
from  stocks  and  bonds  of  corporations 
organized  under  laws  of  the  United 
States,  and  from  bonds  and  mortgages 
secured  upon  property  in  the  United 
States, — all  owned  by  a  nonresident 
alien, — which  income  is  collected  and 
remitted  to  her  by  an  agent  domiciled 
in  the  United  States,  who  has  physical 
possession  of  such  securities  under  a 
power  of  attorney  which  gives  him  au- 
thority to  sell,  assign,  or  transfer  any 
of  them,  and  to  invest  and  reinvest  the 
proceeds  of  such  sales  as  he  may  deem 
best  in  the  management  of  the  business 
and  the  affairs  of  the  principal,  is  in- 


come derived  from  property  owned  in 
the  United  States  within  the  meaning 
of  the  Act  of  October  S,  1913  (38  Stat, 
at  L.  166,  chap.  16,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  236),  §  II.A.,  subd.  1,  which 
imposed  an  income  tax  "upon  the  en- 
tire net  income  from  ail  property 
owned,  and  of  every  business,  trade,  or 
profession  carried  on,  in  the  United 
States,  by  persons  residing  elsewhere." 
The  court  said:  "The  question  certi- 
Hed  is:  'If  an  alien  nonresident  own 
stocks,  bonds,  and  mortgages  secured 
upon  property  in  the  United  States,  or 
payable  by  persons  or  corporations 
there  domiciled;  and  if  the  income 
therefrom  is  collected  for  and  remitted 
to  such  nonresident  by  an  agent  domi- 
ciled in  the  United  States;  and  if  the 
agent  has  physical  possession  of  the 
certificates  of  stock,  the  bonds,  and 
the  mortgages, — is  such  income  sub- 
ject to  an  income  tax  under  the  Act  of 
October  3d,  1918?'  The  question  sub- 
mitted comes  to  this:  Is  the  income 
from  the  stock,  bonds,  and  mortgages 
held  by  the  Pennsylvania  Company,  de- 
rived from  property  owned  in  the 
United  States?  A  learned  argument 
is  made  to  the  effect  that  the  stock 
certificates,  bonds,  and  mortgages  are 
not  property;  that  they  are  but  evi- 
dences of  the  ownership  of  interests 
which  are  property ;  that  the  property, 
in  a  legal  sense,  represented  by  the  se- 
curities, would  exist  if  the  physical 
evidences  thereof  were  destroyed.  But 
we  are  of  opinion  that  these  refine- 
ments are  not  decisive  of  the  congres- 
sional intent  in  using  the  term  'prop- 
erty' in  this  statute.  Unless  the 
contrary  appears,  statutory  words  are 
presumed  to  be  used  in  their  ordinary 
and  usual  sense,  and  with  the  meaning 
commonly  attributable  to  them.  To  the 
general  understanding  and  with  the 
common  meaning  usually  attached  to 
such  descriptive  terms,  bonds,  mort- 
gages, and  certificates  of  stock  are  re- 
garded as  property.  .  .  .  We  have 
no  doubt  that  the  securities  herein  in- 
volved are  property.  Are  they  prop- 
erty within  the  United  States?  It  is 
insisted  that  the  maxim,  'Mobilia 
sequuntur  personam,'  applies  in  this 
instance,  and  that  the  situs  of  the  prop- 
erty was  at  the  domlcU  of  the  power 
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in  France.  But  thia  court  has  f re< 
.  quently  declared  that  the  maxim,  a 
fiction  at  most,  must  yield  to  the  facts 
and  circumstances  of  cases  -which  re- 
quire it;  and  that  notes,  bonds,  and 
mortgages  may  acquire  a  situs  at  a 
place  other  than  the  domicil  of  the 
owner,  and  be  there  reached  by  the 
taxing  authority.  .  ;  .  In  the  case 
under  consideration,  the  stocks  and 
bonds  were  those  of  corporations  or- 
ganized under  the  laws  of  the  United 
States,  and  the  bonds  and  mortgages 
were  secured  upon  property  in  Penn- 
jSylvania.  The  certificates  of  stock,  the 
bonds  and  mortgages,  were  in  the 
Pennsylvania  Compan/s  offices  in  Phil- 
adelphia. Not  only  is  this  so,  but  the 
stocks,  bonds,  and  mortgages  were 
held  under  a  power  of  attorney  which 
gave  authority  to  the  agent  to  sell,  as- 
sign, or  transfer  any  of  them,  and  to 
Invest  and  reinvest  the  proceeds  of 
such  sales  as  it  might  deem  best  in  the 
management  of  the  business  and  af- 
fairs of  the  principal.  It  is  difficult  to 
conceive  how  property  could  be  more 
completely  localized  in  the  United 
States,  There  can  be  no  question  of 
the  power  of  Congress  to  tax  the  in- 
come from  such  securities.  Thus  situ- 
ated and  held,  and  with  the  authority 
given  to  the  local  agent  over  them,  we 
think  the  income  derived  is  clearly 
from  property  within  the  United 
States,  within  the  meaning  of  Congress 
as  expressed  in  the  statute  under  con- 
sideration." 

And  the  validity  of  the  provisions 
of  the  Federal  Income  Tax  Acts  of 

1916,  1917,  and  1918,  which  impose 
taxes  upon  the  income  of  nonresidents, 
was  recognized  in  Lawrence  v.  Wardell 

(1920)  270    Fed.    682,    ailirmed    in 

(1921)  —  C.  C.  A.  — ,  273  Fed.  405, 
wherein  it  was  held  that  a  citizen  of 
the  United  States  who  resided  in  the 
Philippine  Islands  during  the  year 
1918  was  subject  to  the  tax  imposed 
by  the  Revenue  Act  of  that  year  in- 
stead of  under  the  Acts  of  1916  and 

1917.  The  provisions  of  the  acts  were 
discussed  as  follows:  "Section  1  of 
the  Act  of  1916  (Comp.  Stat.  §  6336a, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  312) 
imposed  a  tax  upon  the  entire  net  in- 
come received  by  every  individual  'a 


citizen  or.  residoit  of  the.  United 
States,'  and  upon  the  entire  net  income 
received  by  every  individual  'a  nonresi- 
dent alien'  from  all  sources  within  the 
United  States.  This  act  was  amended 
in  1917  (40  Stat,  at  L.  800,  chap.  63, 
Comp.  Stat.  §  6336aa,  Fed.  Stat  Anno. 
Supp.  1918,  p.  336),  but  the  amend- 
ment is  not  deemed  material  to  our 
present  inquiry.  Section  210  of  the 
Act  of  1918  (Comp.  Stat.  §  6336  1-  8e) 
imposed  upon  the  net  income  of  every 
individual  a  normal  tax  in  lieu  of  the 
taxes  imposed  by  the  Acts  of  1916  and 
1917.  From  those  provisions  it  will  be 
seen  that  the  tax  is  imposed  on  citizens 
of  the  United  States  regardless  of  their 
place  of  residence,  or  residents  of  tiie 
United  States  regardless  of  their  citi- 
zenship, and  upon  the  income  of  non- 
resident aliens  from  sources  within  the 
United  States.  Nothing  is  found  in 
any  other  provision  of  the  act  in  con- 
flict with  this  view.  Thus  §  260  of 
the  Act  of  1918  refers  to  individuals 
who  are  citizens  of  any  possession  of 
the  United  States,  but  not  otherwise 
citizens  of  the  United  States,  and  the 
following  section  provides  that  returns 
shall  be  made  by  individuals  who  are 
citizens  or  residents  of  Porto  Rico  and 
the  Philippine  Islands  or  derive  in- 
come from  sources  therein,  but  makes 
no  reference  to  citizens  of  the  United 
States  residing  in  the  Islands.  .  .  . 
The  tax  was  properly  imposed." 

With  respect  to  what  constitutes 
business  transacted  or  done  in  the 
United  States  within  the  meaning  of 
the  Revenue  Act  of  1909  and  the  In- 
come Tax  Act  of  1913,  it  was  held  in 
Laurentide  Co.  v.  Durey  (1916)  231 
Fed.  223,  that  a  Canadian  company 
was  transacting  business  in  the  United 
States  so  as  to  render  it  liable  to  tax 
therein,  it  appearing  that  it  sent  its 
agents  clothed  with  power,  even  though 
limited,  to  travel  about  and  solicit  cus- 
tomers or  purchasers  for  its  manufac- 
tured products,  and  paid  their  ex- 
penses and  hired  a  place  of  business 
in  the  United  States,  even  though  but 
desk  room,  and  empowered  such  sales- 
men to  make  written  contracts  in  part 
in  the  United  States,  subject  to  its 
approval  in  Canada,  and,  when  ap- 
proved, to  deliver  them,  and  did  so 
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ratify  and  have  such  contracts  deliv- 
ered, paid  rent,  storage  charges,  and 
other  expenses,  and  also  for  the  work 
so  done,  by  checks  drawn  on  a  bank  in 
the  United  States;  that  it  kept  tem- 
porarily its  funds  received  for  goods 
delivered  in  the  United  States  to  pur- 
chasers, and  then,  to  carry  out  and 
perform  its  written  contracts  so  made, 
and  which  in  nearly  all  cases  were  to 
be  performed  in  the  United  States  as 
to  delivery  of  goods,  and  in  part  as  to 
making  payments  therefor,  shipped 
such  goods,  consigned  to  itself,  into 
the  United  States  at  different  points; 
that  it  hired  and  paid  for  storage  or 
warehouse  room,  and  had  them  deliv- 
ered to  itself  at  such  rooms;  and  that 
it  stored  them  for  itself  in  its  own 
name  and  at  its  own  risk,  pending  de- 
livery to  the  customer,  and  did  this 
for.  its  own  convenience  and  to  insure 
delivery  according  to  contract,  and 
also  shipped  to  the  United  States  and 
stored  in  like  manner  goods  to  meet 
anticipated  demands. 

n.  state  statutes. 
State  statutes  imposing  a  tax  upon 
incomes  of  nonresidents  earned  or  ac- 
cruing within  the  taxing  states  have 
been  upheld  as  against  practically  all 
constitutional  objections  which  have 
been  raised. 

—  due  proceu  of  Uivr, 

It  has  been  held  that  a  state  may, 
consistently  with  due  process  of  law, 
impose  an  annual  tax  upon  the  net  in- 
come derived  by  nonresidents  from 
property  owned  by  them  within  the 
state,  and  from  any  business,  trade,  or 
profession  carried  on  by  them  within 
its  borders.  Shaffer  v.  Carter  (1920) 
252  U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct. 
Rep.  221;  Travis  v.  Yale  &  T.  Mfg. 
Co.  (1920)  252  U.  S.  60,  64  L.  ed.  460, 
40  Sup.  Ct.  Rep.  228,  affirming  (1919) 
262  Fed.  576;  Underwood  Typewriter 
Co.  V.  Chamberlain  (U.  S.  Adv.  Ops. 
1920-21,  p.  50)  254  U.  S.  113,  65  L.  ed. 
— ,  41  Sup.  Ct.  Rep.  45,  affirming 
(1919)  94  Conn.  47,  108  Atl.  154. 

In  Underwood  Typewriter  Co.  v. 
Chamberlain  (U.  S.)  supra,  the  United 
States  Supreme  Court  held  that  meas- 
uring for  tax  purposes  the  net  profits 
earned  by  «  foreign  manufacturing 
15  A.L.E.— 84. 


and  trading  corporation  within  the 
state,  by  taking  such  propoition  of 
the  whole  net  income  as  the  fair  cash 
value  of  the  corporation's  real  and 
tangible  personal  property  within  the 
state  bears  to  the  fair  cash  value  of 
all  the  real  and  tangible  personal 
property  of  such  corporation,  cannot 
be  said  to  be  so  inherently  arbitrary, 
nor,  as  applied  to  a  corporation  whose 
profits  were  largely  earned  in  a  series 
of  transactions,  beginning  with  manu- 
facture in  the  state  and  ending  with 
sale  in  other  states,  to  produce  so  un- 
reasonable a  result,  as  to  render  in- 
valid the  state  law  prescribing  such 
rule,  upon  the  ground  that  it  taxes 
business  outside  the  state,  and  hence 
denying  due  process  of  law,  where  the 
only  showing  made  in  support  of  this 
constitutional  objection  is  that  but  a 
very  small  part  of  the  corporation's 
net  receipts  was  received  within  the 
state,  while,  under  the  statutory  meth- 
od of  apportionment,  nearly  one  half 
of  the  corporation's  net  income  is  at- 
tributable to  operations  within  the 
state,  since  the  percentage  of  net  prof- 
its earned  within  the  state  may,  none 
the  less,  have  been  even  larger  than 
the  percentage  arrived  at  by  the  stat- 
utory method. 

So  it  has  been  held  that  the  facts 
that  it  required  the  personal  skill  and 
management  of  a  nonresident  to  bring 
his  income  from  producing  property 
within  the  state  to  fruition,  and  that 
his  management  was  exerted  from  his 
place  of  business  in  another  state,  did 
not,  by  reason  of  the  due  process  of 
law  clause  of  the  Federal  Constitu- 
tion, deprive  the  former  state  of  ju- 
risdiction to  tax  the  income  which 
arose  within  its  own  borders.    Shaffer 
V.  Carter  (U.  S.)  supra.     And  it  was 
further  held  in  this  case  that  a  non- 
resident whose  entire  property  within 
the    state    consists    of    oil-producing 
land,  oil  and  gas  mining  leaseholds, 
and  other  property  used  in  the  pro- 
duction of  oil  and  gas,  and  whose  en- 
tire net  income  in  the  state  was  de- 
rived from  his  oil  operations,  which  he 
managed  in  that  and  other  states  as 
one  business,  having  proceeded  with 
notice  of  a  law  of  the  state  taxing  in- 
comes derived  by  nonresidents  from 
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business  out  of  which  arose  the  in« 
come  taxed  under  such  law,  cannot 
claim  that  the  state  exceeded  its  pow- 
er or  authority  so  as  to  deny  due  pro- 
cess of  law  by  treatinsr  his  property 
interests  and  his  business  as  a  single 
entity,  and  enforcing  payment  of  the 
tax  by  the  imposition  of  a  lien,  to  be 
followed  by  execution  or  other  appro- 
priate process  upon  all  the  property 
employed  by  him  within  the  state  in 
the  business. 

And  in  Shaffer  v.  Howard  (1918) 
250  Fed.  873  (decree  reversed  and  dis- 
missal of  bill  ordered  for  want  of 
proper  parties  in  (1919)  249  U.  S.  200, 
63  L.  ed.  659,  89  Sup.  Ct.  Rep.  255) 
in  holding  that  income  of  a  nonresi- 
dent received  from  Oklahoma  oil  wells 
was  taxable  under  the  Oklahoma  In- 
come Tax  Act  (Laws  1915,  chap.  164, 
§  1),  which  imposed  a  tax  upon  "the 
entire  net  income  from  all  property 
owned,  and  of  every  business,  trade, 
or  profession  carried  on,  in  this  state 
by  persons  residing  elsewhere,"  as 
against  the  contention  that  it  was  in- 
valid in  respect  of  nonresidents,  the 
court  said:  "This  [alleged  invalidity 
of  the  law]  is  based  on  the  claims 
that  an  income  tax  is  a  kind  of  taxa- 
tion differing  in  its  basic  principles 
from  all  other  taxation ;  and,  as  such, 
being  a  tax  levied  against  the  person 
who  receives  the  income,  is  invalid 
because  he  is  a  nonresident;  or,  if 
levied  against  the  income,  is  still  void 
because  the  income  is  made  up  from 
two  inseparable  elements, — ^the  prop- 
erty and  the  owner's  management  or 
intelligence, — and  the  latter  of  these 
is  outside  the  state.  It  is  claimed  that 
income  taxation  is  a  generic  kind  of 
taxation,  different  from  all  other  taxa- 
tion, and  resting  upon  an  entirely  dif- 
ferent basis.  That  income  taxation  is 
a  separate  and  distinct  form  of  exer- 
cising the  sovereign  power  of  taxation 
is  evident.  That  the  right  to  its  em- 
ployment rests  upon  a  basis  different 
from  that  of  other  modes  of  raising 
revenue  does  not  follow.  Laying  aside 
political  considerations,  such  as  gave 
rise  to  the  War  of  the  Revolution, 
there  is  but  one  theory  of  right  to  tax 
underlying  all  taxation — that  of  pro- 
tection or  benefit  rendered  by  the  state 


to  persons,  properly,  or  business.  .  .  . 
Within  constitutional  limits,  the 
choice  of  any  particular  form  of  taxa- 
tion is  a  practical  legislative  problem. 
Certain  classes  of  taxation  have  ad- 
herents who  urge  certain  considera- 
tion, based  upon  their  ideas  of  just 
and  practical  legislative  results  in 
taxation.  One  such  class  is  income 
taxes,  and  its  sponsors  urge  its  em- 
ployment on  the  theory  that  it  places 
the  burden  of  government  upon  those 
most  able  to  bear  it.  This  may  be  a 
reason  why  the  legislature  should 
choose  income  taxation  as  a  revenue- 
raising  method.  It  forms  no  new  basis 
for  a  right  of  taxation  itself.  It  re- 
fers solely  to  a  choice  of  methods,  all 
of  which  rest  upon  a  common  basis. 
The  right  to  tax  an  income  rests  upon 
the  protection  or  benefit  given  that 
income  by  the  state.  The  next  con- 
tentions of  plaintiff  are  related  in 
thought,  and  will  be  considered  to- 
gether. They  are  based  upon  the  idea 
that  the  entire  income,  or  at  least  a 
material,  inseparable,  component  part 
thereof  (the  directing  or  managing  in- 
telligence), is  without  the  jurisdiction 
of  the  state  of  Oklahoma.  The  income 
here  involved  arose  solely  from  pro- 
duction of  oil  wells  and  appliances 
within  the  state  of  Oklahoma,  man- 
aged by  plaintiff  from  his  city  of  res- 
idence, Chicago,  Illinois.  Unless  the 
state  has  given  protection  or  benefit 
to  this  income,  it  has  no  reason  ^r 
right  to  ask  contribution  therefrom. 
.  .  .  Plaintiff  says  no  such  protec- 
tion has  here  been  given  because  the 
levy  is  a  'tax  on  this  plaintiff  because 
of  his  income.'  In  one  sense  all  taxes 
might  be  said  to  be  a  tax  on  the  tax- 
payer because  of  his  land  or  of  his 
personalty  or  of  his  business  or  of 
some  privilege.  But  what  the  plain- 
tiff means,  as  he  says  further  in  his 
brief,  is  that  'the  tax  is  directed 
against  the  individual,  and  not  against 
the  property.'  By  way  of  further  elu- 
cidation, he  quotes  with  approval  from 
State  ex  rel.  Sallie  F.  Moon  Co.  v.  Wis- 
consin Tax  Commission  (1917)  166 
Wis.  287, 163  N.  W.  639, 16&  N.  W.  470, 
a  portion  of  which  is  that  'it  is  the 
recipient  of  the  income  [tax]  that  is 
taxed,  not  his  property.    .    .    .    The 
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tax  is  upon  the  right  or  ability  to  pro- 
duce, create,  receive,  and  enjoy,  and 
not  upon  specific  property.'  It  does 
not  necessarily  follow  from  this  defi- 
nition that  the  plaintiff  is  subject  to 
income  tax  only  in  the  state  of  his 
residence.  It  means,  rather,  that  he 
is  subject  to  income  taxation  only  in 
those  jurisdictions  which  protect  him 
in  the  production,  creation,  receipt, 
and  enjoyment  of  his  income.  If  he 
lives  in  Illinois,  and  has  In  Oklahoma 
the  property,  or  the  business,  from 
which  his  income  fiows,  does  not  the 
latter  state  truly  protect  him  in  the 
privilege  of  producing,  creating,  re- 
ceiving, and  enjoying  that  income 
when  it  permits  and  protects  his  bus- 
iness from  which  the  income  flows? 
How  is  that  affected  by  his  residence? 
Both  the  property  in  Oklahoma  and 
the  intelligence  in  Illinois  contributed 
to  this  income.  Each  was  necessary 
to  the  result.  Each  had  protection 
from  the  state  in  which  it  was.  It  is 
impossible  to  separate  the  two  ele- 
ments for  taxation  purposes.  It  is 
impossible,  if  material,  to  determine 
which  was  most  potent  in  the  result 
Can  either  state  be  told  it  cannot  be 
compensated  for  its  protection  of  a 
necessary  component  element  of  this 
income,  or  that  it  cannot  measure  such 
compensation  by  that  income?  If, 
through  accident  or  design,  an  indi- 
vidual dwells  in  one  state,  while -his 
business  is  in  part  or  wholly  located 
in  other  states,  so  that  he  needs,  com- 
mands, and  receives  the  protection  of 
several  states,  can  his  income  there- 
from escape  imposition?  It  may  be 
true  that  the  state  which  protects  the 
person  of  the  one  who  creates,  re- 
ceives, or  enjoys  an  income,  may  re- 
quire of  him  therefor  a  tax  measured 
by  his  ability  to  pay  from  his  entire 
income.  That  is  no  reason  why  the 
state  which  protects  the  business 
which  contributes  to  his  income  may 
not  also  demand,  as  pay  for  that  pro- 
tection, a  tax  measured  by  that  part 
of  his  income  which  came  from  that 
business.  If  in  the  one  case  the  state 
of  residence  can  tax  the  right  to 
create,  receive,  and  enjoy  an  income, 
why  cannot  another  state  tax  his  right 
to  create  and  receive  an  income  from 


business  within  its  borders?  A  tax 
upon  an  income  of  the  instant  charac- 
ter (from  a  business)  is  directed  at 
neither  the-  person  who  receives  nor 
the  property  from  which  the  income 
arises,  but  at  the  privilege  of  making, 
producing,  creating,  receiving;  and  en- 
joying the  income  itself.  The  right  to 
lay  such  tax  depends  upon  the  pro- 
tection of  the  person  who  receives  or 
of  the  business  which  helps  create 
that  income." 

—  pxiTllece*     and     immnnitlMii     egnal 
proteotioat  dliorlmiaatioa. 

It  has  been  held  that  nonresidents 
are  not  denied  their  constitutional 
privileges  or  immunities,  nor  the  equal 
protection  of  the  laws,  by  a  state  tax 
imposed  upon  the  net  income  derived 
by  them  from  property  owned  within 
the  state,  and  from  any  business, 
trade,  or  profession  carried  on  within 
its  borders,  either  on  the  theory  that, 
since  the  tax  is,  as  to  citizens  of  the 
state,  a  purely  personal  tax,  measured 
by  their  incomes,  while,  as  applied  to 
a  nonresident,  it  is  essentially  a  tax 
upon  his  property  and  business  with- 
in the  state,  to  which  the  property  and 
business  of  citizens  and  residents  of 
the  state  are  not  subjected,  there  was 
a  discrimination  against  the  nonresi- 
dent, or  because  the  taxing  statute 
permits  residents  to  deduct  from  their  ' 
gross  income  not  only  losses  incurred 
within  the  state,  but  also  those  sus- 
tained elsewhere,  while  nonresidents 
may  deduct  only  those  incurred  within 
the  state.  Shaffer  v.  Carter  (1920) 
262  U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct. 
Rep.  221.  And  see  Travis  v.  Yale  & 
T.  Mfg.  Co.  (1920)  252  U.  S,  60,  64  L. 
ed.  460,  40  Sup.  Ct.  Rep.  228,  afilrming 
(1919)  262  Fed.  576;  Underwood  Type- 
writer Co.  v.  Chamberlain  (U.  S.  Adv. 
Ops.  1920-21,  p.  50)  254  U.  S.  113,  65 
L.  ed.  — ,  41  Sup.  Ct.  Rep.  46,  affirming 
(1919)  94  Conn.  47,  108  Atl.  154; 
People  ex  eel.  Stafford  v.  Tbavis  (re- 
ported herewith)  ante,  1319 ;  and  State 
ex  rel.  Bolens  v.  Frear  (1912)  148  Wis. 
456,  L.R.A.1915B,  569,  184  N.  W.  673, 
135  N.  W.  164,  Ann.  Cas.  1913A,  1147. 

In  the  reported  case  (People  ex  rel. 
Staffoed  v.  Tbavis,  ante,  1819)  it  will 
be  remembered  that  the  New  York 
court  of  appeals  upheld  the  statute 
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under  consideration  upon  the  theory' 
that  the  tax  imposed  by  it  upon  foreign 
corporations  was  not  for  the  privilege 
of  carrying  on  a  businessr  within  the 
boundaries  of  the  state,  but  upon  the 
business  actually  done  in  the  state, 
measured  by  a  percentage  on  the  in- 
come therefrom. 

In  Travis  v.  Yale  &  T.  Mfg.  Co.  (U. 
B.)  supra,  it  was  held  that  there  is 
no  unconstitutional  discrimination 
against  citizens  of  other  states  in  a 
state  income  tax  law  merely  because 
it  confines  the  deduction  of  expenses, 
losses,  etc.,  in  the  case  of  nonresident 
taxpayers,  to  such  as  are  connected 
with  income  arising  from  sources 
within  the  taxing  state.  And  it  was 
also  held  in  the  Yale  &  T.  Mfg.  Co. 
Case  that  a  state  income  tax  law  does 
not  unconstitutionally  discriminate 
against  noncitizens  merely  because  it. 
confines  the  withholding  at  source  to 
the  income  of  nonresidents,  since  such 
provision  does  not  in  any  way  increase 
the  burden  of  the  tax  upon  nonresi- 
dents, but  merely  recognizes  the  fact 
that,  as  to  them,  the  state  imposes  no 
personal  liability,  and  hence  adopts 
a  convenient  substitute  for  it. 

In  Underwood  Typewriter  Co,  v. 
Chamberlain  (U.  S.  Adv.  Ops,  1920^21, 
p,  50)  254  U.  S.  113,  65  L.  ed.  — ,  41 
Sup.  Ct,  Rep.  45,  affirming  (1919)  94 
Conn.  47,  108  Atl,  164,  supra,  it  was 
held  that  a  foreign  corporation  may 
not  successfully  attack  as  invalid,  un- 
der U,  S.  Const.  14th  Amend.,  a  state 
tax,  applicable  alike  to  all  foreign  and 
domestic  corporations,  measured  by 
the  net  profits  of  the  corporation 
earned  within  the  state,  on  the  ground 
that  such  corporation  had  made  large 
permanent  investments  in  the  state  be- 
fore the  state  tax  law  was  enacted. 
And  the  Wisconsin  Income  Tax  Law  of 
1911  jx&A  been  upheld  as  against  the 
contention  that  its  provisions  for  in- 
cressing  the  assessment  against  a  non- 
resident taxpayer  without  notice, 
whereas  it  required  that  notice  be  giv- 
en to  a  resident,  deprived  him  of  the 
privileges  and  immunities  guaranteed 
by  the  Federal  Constitution.  State  ex 
rel.  Bolens  v.  Frear  (Wis.)  supra.  The 
court  said:  "So  far  as  the  provision 
allowing  the  increasing  of  an  assess- 


ment against  a  nonresident  witiioat 
notice  is  concerned,  this  would  seea 
to  be  almost  a  necessity  if  power  to  in- 
crease the  assessment  of  a  nonresident 
is  to  be  given  to  the  board  at  all,  oth- 
erwise the  nonresident  would  only 
need  to  stay  out  of  the  state  to  pre- 
vent the  possibility  of  an  increase  of 
his  assessment.  We  do  not  consider 
that  this  latter  provision  affects  is 
any  way  the  privileges  or  immunities 
which  are  covered  by  the  constitution- 
al provision." 

But  it  has  been  held  that  the  priv- 
ileges and  immunities  of  citizens  of 
New  York  are  unconstitutionally 
denied  to  citizens  of  Connecticut  and 
New  Jersey  by  the  provision  of  the 
New  York  Income  Tax  Law,  which 
denies  to  all  nonresidents,  without 
special  reference  to  citizenship,  the 
exemptions  accorded  to  residents,  viz., 
$1,000  of  the  income  of  a  single  per- 
son, ^,000  in  the  case  of  a  married 
person,  and  $200  additional  for  each 
dependent,  although  the  nonresident, 
if  liable  to  an  income  tax  in  his  own 
state,  including  income  derived  from 
sources  within  New  York,  and  sub- 
ject to  taxation  under  the  New  York 
act,  is  allowed  a  credit  upon  the  in- 
come tax  otherwise  payable  to  New 
York  by  the  same  proportion  of  the 
tax  payable  to  the  state  of  his  resi- 
dence as  his  income  subject  to  taxa- 
tion by  the  New  York  act  bears  to  his 
entire  income  taxed  in  his  own  state, 
provided  that  such  credit  shall  be  giv- 
en only  if  the  laws  of  said  state  grant 
a  substantially  similar  omdit  to  resi- 
dents of  New  York  subject  to  income 
tax  under  such  laws,  and  although 
the  New  York  act  also  excludes  from 
the  income  of  nonresident  taxpayers 
annuities,  interest  on  bank  deposits, 
interest  on  bonds,  notes,  or  other  in- 
terest-bearing obligations,  or  divi- 
dends from  corporations,  except  to  the 
extent  to  which  the  same  shall  be  a 
part  of  income  from  any  business, 
trade,  profession,  or  occupation  car- 
ried on  in  the  state,  subject  to  taxa- 
tion under  that  act.  Travis  v.  Yale  & 
T.  Mfg.  Co.  (1920)  252  U.  S.  60,  64  L. 
ed.  460,  40  Sup.  Ct.  Rep.  228,  affirming 
(1919)  262  Fed.  676,  supra. 

So,  in  Eliasberg  Bros.  Mercantile 
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Co.  V.  Grimes  (1920)  204  Ala-  492,  11 
A.L.R.  300,  86  So.  56,  it  was  held  that 
denying  income  tax  exemptions  to  non- 
residents which  are  allowed  to  resi- 
dents denies  them  the  equal  protec- 
tion of  the  laws  as  guaranteed  by  the 
Federal  Constitution. 

And  the  discrimination  against  citi- 
zens of  Connecticut  and  New  Jersey, 
produced  by  the  provision  of  the  New 
York  Income  Tax  Law,  which  denies 
to  all  nonresidents,  without  special 
reference  to>  citizenship,  the  exemp- 
tions accorded  to  residents,  viz.,  |1,000 
•f  the  income  of  a  single  person,  f2,- 
•00  in  the  case  of  a  married  person, 
and  $200  additional  for  each  depend- 
ent, cannot  be  upheld  on  the  theory 
that  nonresidents  have  untaxed  in- 
come derived  from  sources  in  their 
home  states  or  elsewhere  outside  of 
1*e  state  of  New  York,  corresponding 
to  the  amount  upon  which  residents  of 
tfae,  latter  state  are  exempt  from  taxa- 
tion under  the  act.  Travis  v.  Yale  & 
T.  Mfg.  Co.  (U.  S.)  supra.  This  case 
also  is  authority  for  the  proposition 
that  a  discrimination  by  the  state  of 
New  York  in  its  income  tax  legislation 
against  citizens  of  adjoining  states 
would  not  be  cured  were  those  states 
to  establish  like  discriminations 
against  citizens  of  the  state  of  New 
York. 

In  H.  P.  Hood  &  Sons  v.  Com.  (1920) 
235  Mass.  572,  127  N.  E.  497,  it  was 
held  that  a  state  statute  imposing  an 
additional  tax  upon  the  income  of 
foreign  corporations  derived  from 
business  carried  on  within  the  taxing 
state  cannot  be  declared  discrimina- 
tory against  such  corporations  where 
another  statute  taking  effect  on  the 
same  day  places  an  equally  onerous 
additional  tax  upon  the  income  of 
domestic  corporations. 

And  no  discrimination  in  favor  of 
or  against  foreign  corporations  is 
effected  by  the  Wisconsin  Income  Tax 
Law  provisions,  which  permit  them  a 
deduction  of  6  per  cent  of  capital 
stock  and  surplus  before  assessing 
the  tax,  where  the  basis  of  deduction 
is  the  property  out  of  which  the  as- 
sessable income  is  earned,  and  not  6 
per  cent  of  the  corporation's  property, 
both  local  and  foreign.    State  ex  rel. 


Atwood  V.  Johnson   (1919)   170  Wis. 
218,  7  A.L.R.  1617,  175  N.  W.  589. 

—  Obllgatioa  of  «sontract. 

The  question  of  impairment  of  ob- 
ligation of  contract  has  also  been 
raised.  Thus,  in  Travis  v.  Yale  &  T. 
Mfg.  Co.  (1920)  252  U.  S.  60,  64  L.  ed. 
460,  40  Sup.  Ct.  Rep.  228,  affirming 
(1919)  262  Fed.  576,  it  was  held  that 
a  foreign  corporation  doing  business 
within  the  state  and  elsewhere  has  no 
just  ground  of  complaint  against  a 
state  income  tax,  in  the  absence  of 
any  contract  limiting  the  state's 
power  of  regulation,  by  reason  of  be- 
ing required  to  adjust  its  system  of 
accounting  and  paying  salaries  and 
wages  to  the  extent  required  to  fulfil 
the  duty  of  deducting  and  withhold- 
ing the  tax  from  that  part  of  the 
salaries  and  wages  of  its  nonresident 
employees  which  was  earned  by  them 
within  the  state,  although  the  cor- 
poration asserts  that  the  statute  im- 
pairs the  obligation  of  contracts  be- 
tween it  and  its  employees;  there  be- 
ing no  averment,  however,  that  any 
such  contract,  made  before  the  pas- 
sage of  the  statute,  required  the  wages 
or  salaries  to  be  paid  in  the  state  of 
incorporation,  where  it  has  its  prin- 
cipal place  of  business,  or  contained 
other  provisions  in  anywise  conflict- 
ing with  the  withholding  requirement. 

—  Commeroe  clause. 

A  state  income  tax  upon  the  net  in- 
come of  a  nonresident  from  the  busi- 
ness carried  on  .by  him  in  the  state 
is  not  a  burden  on  interstate  com- 
merce merely  because  the  goods  used 
in,  or  the  products  of,  the  business, 
are  shipped  in  or  out  of  the  state; 
since  the  tax  not  being  upon  gross 
receipts,  but  only  upon  the  net  pro- 
ceeds, is  plainly  sustainable  even  if 
it  includes  net  gains  from  interstate 
commerce.  Shaffer  v.  Carter  (1920) 
262  U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct. 
Rep.  221. 

And  again,  in  Underwood  Type- 
writer Co.  V.  Chamberlain  (U.  S.  Adv. 
Ops.  1920-21  p.  50)  254  U.  S.  113,  65 
L.  ed.  — ,  41  Sup.  Ct.  Rep.  45,  affirming 
(1919)  94  Conn.  47,  108  Atl.  154,  it 
was  held  that  state  taxation  of  a  for- 
eign manufacturing  and  trading  cor- 
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poration,  measured  by  the  net  profits 
earned  within  the  state,  does  not  of- 
fend against  the  commerce  clause  of 
the  Federal  Constitution,  whether 
deemed  a  property  tax  or  a  franchise 
tax,  even  though  these  profits  may 
have  been  derived  in  part,  or  indeed 
mainly,  from  interstate  commerce, 
where  pajrment  of  the  tax  is  not  made 
a  condition  precedent  to  the  right  of 
the  corporation  to  carry  on  business, 
including  interstate  business,  but  its 
enforcement  is  left  to  the  ordinary 
means  of  collecting  taxes. 

So,  in  the  reported  case  (State  ex 
rel.  Stafford  v.  Travis,  ante,  1319), 
the  court  proceeded  upon  the  theory 
that  the  provisions  of  the  New  York 
Income  Tax  Law  of  1919,  imposing  a 
tax  upon  the  income  from  every  busi- 
ness, trade,  profession,  or  occupation 
carried  on  in  the  state  by  natural 
persons  not  residents  of  the  state,  im- 
posed a  tax  not  upon  the  business  or 
the  goods  handled  therein,  but  upon 
the  net  income  therefrom,  and  held 
that  the  tax  could  not  be  regarded  as 
laid  on  interstate  commerce  in  vio- 
lation of  the  Federal  Constitution, 
even  though  a  large  portion  of  the 
goods,  etc.,  dealt  with  were  imported 
into  the  state  and  ultimately  exported 
again.  However,  it  was  also  held 
that  in  such  a  case  the  tax  should  be 
levied  only  upon  income  from  the  pro- 
portionate part  of  the  business  actual- 
ly carried  on  in  New  York  state. 

And  in  H.  B.  Hood  &  Sons  v.  Com. 
a920)  235  Mass.  572,  127  N.  E.  497, 
the  Massachusetts  supreme  judicial 
court,  adopting  the  reasoning  of 
Shaffer  v.  Carter  (U.  S.)  supra,  and 
Lnited  States  Glue  Co.  v.  Oak  Creek 
(1918)  247  U.  S.  321,  62  L.  ed.  1135,  38 
Sup.  Ct.  Rep.  499,  Ann.  Cas.  1918E, 
748,  held  that  Massachusetts  Statute 
1918,  chap.  253,  which  imposed  an  ad- 
ditional income  tax  upon  foreign  cor- 
porations carrying  on  business  in  the 
state,  upon  that  portion  of  their  in- 
come from  the  business  so  carried  on, 
was  not  a  tax  on  interstate  commerce 
so  as  to  render  it  violative  of  the  Fed- 
eral Constitution.  In  this  case  a  for- 
eign corporation  transported  milk  in- 
to Massachusetts  from  neighboring 
states,  and  there  prepared  it  for  and 


distributed  it  to  local  customers,  and 
the  court  upheld  the  tax  upon  the 
ground  that  it  was  upon  income  de- 
rived from  sales  of  milk  within  the 
state,  and  not  upon  the  interstate 
transportation  of  the  milk. 

—  donble  taxation. 

It  has  been  held  that  a  state  tax, 
upon  the  income  therein  of  nonresi- 
dents cannot  be  successfully  attacked 
on  the  ground  that  such  a  tax  con- 
stitutes double  taxation,  there  being 
nothing  in  the  Federal  Constitution 
or  in  the  14th  Amendment  which  pre- 
vents the  states  from  imposing  double 
taxation  or  any  other  form  of  unequal 
taxation  so  long,  at  least,  as  the  in- 
equality is  not  based  upon  arbitrary 
distinctions.  Shaffer  v.  Carter  (1920) 
252  U.  S.  37,  64  L.  ed.  445,  40  Sup.  Ct. 
Rep.  221. 

—  what  oonatltntes  Inoomo. 

The  question  what  constitutes  in- 
come of  a  nonresident  derived  from 
sources  within  a  taxing  state  has  been 
answered  in  a  few  cases. 

Thus  it  was  held  in  St»te  ex  rel. 
Manitowoc  Gas  Co,  v.  Wisconsin  Tax 
Commission  (1915)  161  Wis.  Ill,  152 
N.  W.  848,  that  interest  due  a  non- 
resident on  bonds  of  a  domestic  cor- 
poration was  not  such  income  within 
the  meaning  of  the  Wisconsin  Income 
Tax  Law  of  1911.  Nor  does  such  stat- 
ute authorize  a  tax  on  the  income  of  a 
trust  estate,  the  trustees  and  bene- 
ficiaries of  which  are  all  nonresidents, 
and  the  income  from  which  is  not  de- 
rived from  property  located  or  busi- 
ness transacted  within  the  state,  mere- 
ly because  a  county  court  within  the 
etate  administered  the  trust.  Bay- 
field County  V.  Pishon  (1916)  162  Wis. 
466,  156  N.  W.  463. 

///.  English  and  provinctal  acts. 

a.  In  general. 

The  Income  Tax  Acts  of  the  United 
Kingdom  in  terms  tax  profits  or  gains 
earned  or  accruing  therein  and  be- 
longing to  a  person  or  corporation  not 
resident  but  doing  or  canring  on  a 
business  therein.  Under  these  acts  it 
has  been  held  that  a  nonresident  of 
the  United  Kingdom  must  pay  an  in- 
come tax  on  any  .income  earned  there- 
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in.  Atty.  Gen.  v.  Alexander  (1874) 
L.  R.  10  Exch.  (Engr.)  20,  44  L.  J. 
Exch,  N»  S.  3,  31  L.  T.  N.  S. 
694,  23  Week  Rep.  266;  Gilbertson  v. 
Ferguson  (1879)  L.  R.  6  Exch.  Div. 
(Eng.)  57,  affirmed  in  (1881)  L.  R. 
7  Q.  B.  Div.  662,  46  L.  T.  N.  S.  10; 
Erich  sen  v.  Last  (1881)  L.  R.  8  Q.  B. 
Div.  (Eng.)  414,  51  L.  J.  Q.  B.  N.  S. 
86,  45  L.  T.  N.  S.  703,  30  Week.  Rep. 
301,  46  J.  P.  357;  Tischler  &  Co.  v. 
Apthorpe  (1885)  52  L.  T.  N.  S.  (Eng.) 
814,  33  Week,  Rep.  648,  49  J.  P.  872; 
Pommery  v.  Apthorpe  (1886)  66  L.  J. 
Q.  B.  N.  S.  (Eng.)  156,  66  L.  T.  N.  S. 
24,  35  Week.  Rep.  307;  Werle  &  Co.  v. 
Colquhoun  (1888)  L.  R.  20  Q.  B.  Div. 
(Eng.)  753,  57  L,  J.  Q.  B.  N.  S.  323, 
58  L.  T.  N.  S.  756,  62  J.  P.  644,  36 
Week  Rep.  613;  Grainger  v.  Gough 
[1896]  A.  C.  (Eng.)  325,  65  L,  J.  Q.  B. 
.  N.  S.  410,  74  L.  T.  N.  S.  435,  60  J.  P. 
692,  44  Week  Rep.  561;  Watson  v. 
Sandie  [1898]  1  Q.  B.  (Eng.)  326,  67 
L.  J.  Q.  B.  N.  S.  319,  77  L.  T.  N.  S. 
528,  14  Times  L.  R.  124,  46  Week  Rep. 
202;  Weiss,  Biheller  &  Brooks  v. 
Farmer  [1918]  2  K.  B.  (Eng.)  725,  34 
Times  L.  R.  561,  145  L.  J.  Jo.  214; 
Macpherson  v.  Inland  Revenue  [1912] 
S.  C.  (Scot.)  1315,  6  Tax  Cas.  107  (set 
out  in  Mews,  Eng.  Case  Law  Dig. 
(1911-1915)  col.  1277). 

Under  these  acts  the  principal 
point  of  difficulty  is  tp  determine 
when  a  trade  is  carried  on  in  the 
United  Kingdom  by  a  nonresident,  and 
with  this  question  the  English  courts 
admittedly  have  had  considerable 
difficulty. 

For  instance,  in  Werle  &  Co.  v. 
Colquhoun  (1888)  L,  R.  20  Q.  B.  Div. 
(Eng.)  753,  where  a  firm  of  wine  mer- 
chants in  Rheims  employed  a  London 
firm  to  take  orders  for  their  wine  in 
England,  where  the  wine  was  adver- 
tised, and  the  name  of  the  Rheims 
firm  was  put  up  on  the  place  of  busi- 
ness of  the  London  firm,  and  was  pub- 
lished in  the  London  Directory  with 
tiiat  address,  it  was  held  that  the 
Rheims  firm  exercised  a  trade  within 
the  United  Kingdom  so  as  to  subject 
them  to  a  tax  on  the  profits  arising 
therefrom;  it  appearing  that  the  Lon- 
don firm  was  paid  by  a  commission  on 
the  wine  sold,  and  that  the  Rheims 


firm  alone  was  interested  in  the  gain 
or  loss  on  the  sales.  Other  facts 
seemingly  taken  into  consideration  by 
the  court  were  that  the  Rheims  firm 
had  no  wine  in  England,  but  that  all 
orders  were  forwarded  to  Rheims, 
and  the  wine  invoiced  in  the  name  of 
the  foreign  firm,  was  shipped  direct  to 
the  customers  in  England  at  the  lat- 
ter's  expense  and  risk;  and  that  pay- 
ments were  made  either  direct  to  the 
Rheims  firm  or  to  the  London  firm, 
which  remitted  directly  to  its  prin- 
ciple, who  forwarded  all  receipts  to 
purchasers.  In  reaching  the  above 
stated  conclusion.  Lord  Esher,  M.  R., 
said:  "I  agree  with  the  opinion  ex- 
pressed by  the  late  Lord  Chief  Jus- 
tice Cockburn  in  Sulley  v.  Atty.  Gen. 
(1860)  5  Hurlst.  &  N.  711,  157  Eng. 
Reprint,  1364,  29  L.  J.  Exch.  N.  S.  464, 
6  Jur.  N.  S.  1018,  2  L.  T.  N.  S.  439,  8 
Week.  Rep.  472  [infra],  that  it  is 
probably  a  question  of  fact  where  the 
trade  is  carried  on.  That  question  is 
divisible  into  two, — ^Is  there  a  trade 
carried  on?  If  so,  is  it  carried  on  in 
England?  If  it  is  a  question  of  fact 
in  each  case  it  will  be  impossible  to 
give  an  exhaustive  definition  of  what 
constitutes  carrying  on  a  trade.  The 
question  in  each  case  must  be  whether 
the  facts  shown  to  exist  in  that  par- 
ticular case  establish  that  a  trade  is 
carried  on  and  that  it  is  carried  on 
in  England.  .  .  .  One  way  of  test- 
ing whether  this  trade  was  carried  on 
in  England  is  that  which  I  enunciated 
in  Erichsen  v.  Last  (1881)  L.  R.  8 
Q.  B.  Div.  (Eng.)  414,  51  L.  J,  Q."  B. 
N,  S.  86,  45  L.  T.  N.  S.  703,  30  Week. 
Rep.  301,  46  J.  P.  357  [infra] ;  that 
'wliether  profitable  contracts  are 
habitually  made  in  England  by  or  for 
foreigners,  with  persons  in  England 
because  they  are  in  England,  to  do 
something  for  or  supply  something  to 
those  persons,  such  foreigners  are  ex- 
ercising a  profitable  trade  in  England 
even  though  everything  to  be  done  by 
them  in  order  to  fulfil  the  contracts 
is  done  abroad.'  ...  I  think  that 
both  the  learned  judges  who  heard 
that  case  expressed  the  same  thing. 
Cotton,  L.  J.,  said:  'When  a  person 
habitually  does  and  contracts  to  do  a 
thing  capable  of  producing  profit,  and 
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for  the  purpose  of  producing  profit,  he 
carries  on  a  trade  or  business;'  and 
Jessel,  M.  R.,  said:  'There  are  a 
multitude  of  things  which  together 
make  up  the  carrying  on  of  trade,  but 
I  know  no  one  distinguishing  incident, 
for  it  is  a  compound  fact  made  up  of 
a  variety  of  things;'  and,  further: 
'The  company  habitually  receive 
money  in  this  country  from  English 
subjects  for  messages  sent  from 
England  to  places  abroad,  and  may 
transmit  those  messages  from  stations 
in  this  country  to  places  abroad. 
This,  I  th'nk,  makes  it  a  carrying  on 
of  trade  in  this  country.'  There  is  no 
reliance  placed  on  the  fact  of  there 
being  an  establishment  in  England, 
nor  upon  the  fact  of  the  money  being 
received  in  England.  If  both  these 
facts  exist,  they  are  strong  circum- 
stances to  show  that  a  trade  is  carried 
on  in  England,  but  their  absence  is  not 
conclusive  against  this."  In  the  same 
case.  Fry,  L.  J.,  states :  "Now  I  shall 
not  attempt  anything  like  a  definition 
of  exercising  a  trade  within  the  United 
Kingdom.  I  think  it  is  obvious  that 
the.  late  Master  of  the  Rolls  was  cor- 
rect when  he  said  that  whatever 
else  those  words  may  mean,  they 
plainly  included  carrying  on  a  trade; 
and  I  also  entirely  agree  in  his  ob- 
servation that  the  question  whether 
a  trade  is  carried  on  is  not  a  matter  of 
law,  or  one  in  respect  of  which  you 
can  lay  down  any  one  distinguishing 
incident,  but  it  is  a  compound  fact, 
made  up  of  a  variety  of  things." 
So,  in  Tischler  &  Co.  v.  Apthorpe 

(1885)  52  L.  T.  N.  S.  (Eng.)  814,  49  J. 
P.  872,  33  Week.  Rep.  548,  a  French 
wine  merchant  was  held  subject  to 
taxes  where  one  of  the  partners  of 
the  firm  came  to  England  every  year 
and  remained  for  about  four  months 
soliciting  orders  for  wines  of  the  firm, 
and  at  the  ofBce  of  an  English  agent 
had  a  room  devoted  to  his  business 
and  occupied  by  a  clerk,  who  repre- 
sented him;  and  the  fact  that  the 
English  agent  was  a  del  creders  agent 
was  held  not  to  change  this  rule. 

And  again,  in  Pommery  v.  Aptnorpe 

(1886)  56  L,  J.  Q.  B.  N.  S.  (Eng.)  155, 
56  L.  T.  N.  S.  24,  35  Week.  Rep.  307,  a 


French  wine  merchant  was  held  sub- 
ject to  an  income  tax  on  profits  de- 
rived from  his  business  in  England, 
where  he  established  an  agency  in 
London,  put  his  name  over  the  ofiSce, 
had  bankers  in  London  and  his  name 
in  the  London  Directory,  describing 
his  business,  with  the  name  of  his 
agent  added,  as  wine  merchants;  and 
where  the  agent  in  London  received 
as  many  orders  as  he  could  get,  filled 
part  of  them  from  a  stock  which  he 
kept  in  London  for  that  purpose,  and 
the  remainder  from  the  stock  which 
the  French  merchant  kept  in  France 
and  transmitted  to  him  upon  orders. 
In  this  case  payments  for  wine  sold  to 
customers  were  made  in  various  ways 
as  cash,  notes,  bills,  etc.;  it  being  the 
duty  of  the  London  agent  to  receive 
all  such  forms  of  payment,  and  to  ac- 
cept the  paper  upon  the  authority  of. 
the  principal  as  pa3rment,  except  when 
dishonored  at  maturity. 

Upon  the  other  hand  in  Grainger  v. 
Gough  [1896]  A.  C.  (Eng.)  825,  65  L. 
J.  Q.  B.  N.  S.  410,  74  L.  T.  N.  S.  435,  6« 
J.  P.  692,  44  Week.  Rep.  561,  it  was 
held  that  a  French  wine  merchant 
who  supplied  large  quantities  of  wine 
in  England  through  agents,  resident 
there,  who  canvassed  for  orders  for 
the  wine  and  transmitted  those  re- 
ceived to  the  merchant,  who  exercised 
his  discretion  as  to  filling  them,  the 
customer  purchasing  the  wine  as  it 
lay  in  the  cellar  of  the  merchant,  and 
paying  the  cost  of  packing  and  car- 
riage from  the  cellar,  taking  all  risks, 
and  receiving  an  invoice  direct  from 
the  French  merchant,  was  not  exercis- 
ing a  trade  in  England  within  the 
meaning  of  the  Income  Tax  Law,  taxr 
ing  nonresidents  who  exercised  a 
trade, within  the  United  Kingdom.  In 
reaching  this  conclusion  Lord  Wat- 
son stated  that  the  decision  of  the 
Court  of  Appeal  in  Werle  Co.  v.  Col- 
quhoun  (1888)  L.  R.  20  Q.  B.  Div. 
(Eng.)  753,  57  L.  J.  Q.  B.  N.  S.  323,  58 
L.  T.  N.  S.  756,  52  J.  P.  644,  36  Week. " 
Rep.  613,  supra,  "was  based  upon  the 
express  ground  that  the  foreign  wine 
merchant  exercised  his  trade  in  Eng- 
land by  making  contracts  there  for 
the  sale  of  his  champaign  through  his 
English  agent;"  and  this  interpreta> 
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tibn  seems  correct,  although  it  was 
urged  in  the  Werle  Case  that  the  Eng- 
lish agent  had  no  authority  to  receive 
orders  for  the  wine  as  contracts,  but 
that  all  he  could  do  was  to  forward 
them  to  the  French  merchant  for  ac- 
ceptance. The  court,  however,  stated 
that  the  inference  was  irresistibly  to 
the  contrary;  that  the  French  wine 
merchant,  by  virtue  of  the  contract 
made  with  his  agent  in  London,  under- 
took to  select  and  despatch  the  wine  to 
the  address  given  him  in  England. 

And  in  Smidth  &  Co.  v.  Greenwood 
[1920]  3  K.  B.  (Eng.)  275,  the  court 
declared  that  the  test  of  liability  to 
taxation  in  case  of  trade  was  whether 
the  contracts  were  closed  in  the  coun- 
try of  the  nonresident  or  in  England, 
there  being  no  business  carried  on  in 
the  United  Kingdom  unless  actually 
transacted  there  by  the  closing  of 
trades,  etc.  The  facts,  etc.,  sufficient- 
ly appear  in  the  following  extract 
from  the  opinion  of  the  court:  "The 
main  question  is  whether  the  appel- 
lants, who  are  a  Danish  firm  manufac- 
turing and  dealing  in  cement-making 
and  other  similar  machinery,  which 
they  export  all  over  the  world,  are  as- 
sessable to  income  tax  in  respect  of  a 
trade  exercised  in  the  United  King- 
dom. The  facts  may  be  very  shortly 
summarized.  The  appellants  are  resi- 
dent in  Copenhagen,  but  they  have  an 
office  in  London  in  charge  of  a  repre- 
sentative with  engineering  qualiflca- 
tions,  who  is  their  whole-time  serv- 
ant. He  receives  inquiries  for  ma- 
chinery such  as  the  appellants  can 
supply,  sends  to  Denmark  particulars 
of  the  work  which  the  machinery  is 
required  to  do,  including  samples  of 
materials  to  be  dealt  with,  and  when 
the  machinery  is  supplied  he  is  avail- 
able to  give  the  English  purchasers 
the  benefit  of  his  experience  in  erect- 
ing it.  The  contracts,  however,  be- 
tween the  appellants  and  their  cus- 
tomers are  made  in  Copenhagen  and 
the  goods  are  shipped  f.  o.  b.  Under 
these  circumstances  the  commission- 
ers have  held  that  the  appellants  exer- 
cised a  trade  within  the  United  King- 
dom, and  it  is  contended  on  behalf  of 
the  Crown  that  the  acts  done  by  or  on 
behalf  of  the  appellants  in  the  United 


Kingdom,  together  with  their  main- 
tenance of  an  office  and  representative 
here,  is  evidence  sufficient  to  justify 
that  finding.  It  seems  to  me  that  in 
these  cases  the  question  is  whether 
the  trade  which  it  is  sought  to  tax  is 
exercised  in  the  United  Kingdom  or 
outside  of  it  in  the  sense  that  it  is 
supposed  to  have  a  single  situation, 
and  the  question  is  what  that  situa- 
tion is.  I  do  not  think  the  exercise  of 
a  trade  as  mentioned  in  schedule  D  can 
be  said  to  be  in  the  United  Kingdom, 
with  the  reservation  that  it  may  also 
take  place  outside  of  it.  The  scheme 
of  this  part  of  the  income  tax  is  to  tax 
a  foreign  resident  in  respect  of  a 
source  of  income  in  the  United  King- 
dom. The  exercise  of  a  trade  pro- 
duces a  profit  once  but  not  twice,  and 
if  that  exercise  takes  place  in  the 
United  Kingdom  it  cannot,  as  the 
source  of  the  same  profits  and  gains, 
also  take  place  elsewhere.  The  ques- 
tion in  this  case  is  therefore  between 
the  United  Kingdom  to  the  exclusion 
of  Denmark,  and  Denmark  to  the  ex- 
clusion of  the  United  Kingdom.    .    .    . 

The  real  place  where  the  trade  is 
exercised  is  the  place  where  the 
transactions  forming  the  alleged  busi- 
ness are  closed,  in  the  case  of  a  sell- 
ing business,  by  the  sale  of  the  com- 
modity and  the  pro^t  thereby  realized. 
It  seems  to  me  that  is  a  clear  and 
definite  principle.  Until  the  sale  ia 
effected  the  trade  is  incomplete. 
Trading  is  buying  or  making  and  sell- 
ing, and  if  I  am  right  in  supposing 
that  one  single  place  has  to  be  treated 
as  the  place  where  the  trade  is  exer- 
cised, it  seems  to  me  that  it  must  be 
where  the  profit-bearing  transactions 
are  closed.  After  all,  this  is  a  much 
more  satisfactory  principle  than  to 
leave  it  as  a  question  of  fact  in  each 
case  whether  there  has  been  a  suffi- 
cient volume  of  activity  in  connection 
with  the  business  in  any  particular 
place  to  afford  evidence  to  support  a 
finding  that  the  trade  was  exercised 
there." 

In  Watson  v.  Sandie  [1898]  1  Q.  B. 
(Eng.)  826,  67  L.  J.  Q.  B.  N.  S.  319, 
77  L.  T.  N.  S.  528,  14  Times  L.  R.  124, 
46  Week.  Rep.  202,  where  American 
packers  and  provision  merchants  con- 
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signed  goods  to  an  agent  in  England 
for  sale  in  that  country,  it  was  held 
that  the  foreign  firm  was  subject  to  an 
income  tax  on  the  profits  derived  from 
the  sales  in  England,  altiiough  the 
English  agent  fixed  the  prices  and 
sold  the  goods  in  his  own  name;  it  ap< 
pearing  that  as  a  matter  of  fact  he 
was  merely  an  agent  and  that  the 
American  firm  was  the  real  principal. 

In  Weiss,  Biheller  &  Brooks  v. 
Farmer  [1918]  2  K.  B.  (Eng.)  725,  34 
Times  L.  R.  561,  145  L.  J.  Jo.  214,  a 
Dutch  company  engaged  in  manufac- 
turing gas  mantels  entered  into  an 
agreement  with  an  English  company 
for  the  exclusive  sale  of  their  product 
in  England,  whereby  the  Dutch  com- 
pany was  to  manufacture  mantels  and 
add  10  per  cent  to  the  cost,  and  the 
English  company  was  to  sell  them  at 
the  best  possible  price,  with  the  sell- 
ing price  and  profits  to  be  apportioned 
as  follows:  The  Dutch  company  to 
receive  the  cost  price  plus  10  per  cent, 
the  English  company  to  have  5  per 
cent  on  the  turnover  as  commissions, 
and  the  additional  difference,  if  any, 
between  the  selling  price  and  the 
sums  already  apportioned  to  be  di- 
vided according  to  an  agreed  scale. 
The  English  company  also  agreed  to 
obtain  the  best  possible  price,  and 
to  have  its  daybook  showing  the 
prices  obtained  open  to  the  officers 
of  the  D-jtch  company.  The  name 
of  the  latter  company  did  not  ap- 
pear in  the  invoice  of  goods  by  the 
English  company  to  its  customers,  but 
the  name  of  the  Dutch  company  ap- 
peared on  the  English  place  of  busi- 
ness in  that  the  local  company  stated 
that  they  were  agents  for  the  foreign 
company's  mantels.  Upon  these  facts 
it  was  held  that  there  was  sufficient  to 
warrant  the  tax  commissioners  in  im- 
posing an  income  tax  upon  the  profits 
of  the  Dutch  company  resulting  from 
the  trade  carried  on  by  them  in  Eng- 
land through  their  local  agent. 

And  in  Macpherson  v.  Inland  Rev- 
enue [1912]  S.  C.  (Scot.)  1315,  6  Tax 
Gas.  107,  as  set  out  in  Mews,  Eng. 
Case  Law  Dig.  (1911-1915)  col.  1277, 
where  a  local  concern  carried  on  busi- 
ness  as   merchants   and   commission 

".nts  in  the  United  Kingdom  and 


sold  goods  on  behalf  of  a  Belgian 
manufacturer  under  the  following  cir- 
cumstances: There  was.  no  written 
agency  agreement;  offers  received  by 
the  local  firm  were  submitted  to  the 
manufacturers  for  approval,  and,  if 
approved,  were  accepted  on  behalf  of 
the  foreign  firm  by  the  local  firm;  the 
goods  sold  were  consigned  to  the  local 
firm  for  delivery  to  customers  in  the 
United  Kingdom;  the  local  firm  re- 
ceived payment  for  the  goods  and  dis- 
charged the  accounts  on  behalf  of  the 
manufacturers;  the  local  firm  sent 
sale  accounts  to  the  manufacturers 
monthly  and  rendered  a  quarterly 
statement  for  expenses  and  commis- 
sions, and  they  were  paid  by  commis- 
sion on  business  done  and  were  liable 
for  one  half  of  the  bad  debts, — it  was 
held  that  the  Belgian  firm  was  exer- 
cising a  trade  within  the  United  King- 
dom,, and  that  the  local  firm  as  agents 
were  assessable  in  respect  of  the  prof- 
its derived  by  the  nonresident  manu- 
facturers from  the  exercise  of  such 
trade. 

In  Erichsen  v.  Last  (1881)  L.  R.  8 
Q.  B.  Div.  (Eng.)  414,  supra,  it  was 
held  that  a  foreign  telegraph  company 
with  an  agent  and  ofiice  in  England 
was  subject  to  an  income  tax  on  gains 
realized  from  receipts  in  England, 
Jessel,  M.  R.,  saying:  "The  present 
appeal  is  from  the  decision  of  the  di- 
visional court,  which  decided  in  effect 
two  things, — ^the  first  was,  that  the 
appellant  company  carry  on  trade 
within  the  United  Kingdom.  The 
words  of  the  act  are  not  quite  those, 
but  are  'any  trade'  'exercised  within 
the  United  Kingdom.'  16  &  17  Vict 
chap.  34,  §  2.  Whatever  the  word  'ex- 
ercised' may  mean,  it  certainly  in- 
cludes carrying  on,  and  therefore 
carrying  on  trade  is  within  that  word. 
The  second  point  decided  was  that  the 
profits  of  that  trade  are  subject  to  in- 
come tax  wherever  the  expenses  may 
be  incurred,  and  whether  they  are  in- 
curred by  reason  bf  the  company  carry- 
ing on  trade  along  cables  belonging  to 
themselves,  or  along  cables  belonging 
to  anybody  else,  or,  to  put  the  point 
rather  more  distinctly,  that  the  com* 
pany  are  not  to  be  allowed  to  deduct 
from  the  profit  any  imaginary  or  esti- 
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BSftted  profits  which  would  be  obtained 
bf  the  company  if  they  carried  the 
message  along  their  own  cables 
abroad.  The  facts,  as  I  understand 
them,  are  clear  enough,  and  the  ques' 
tion  is  whether  what  the  company  do 
amounts  to  carrying  on  trade  in  the 
United  Kingdom.  There  is  not,  I 
think,  any  principle  of  law  which  lays 
down  what  carrying  on  trade  is.  There 
are  a  multitude  of  things  which  to- 
gether make  up  the  carrying  on  of 
trade,  but  I  know  no  one  distinguish- 
ing incident,  for  it  is  a  compound  fact 
made  up  of  a  variety  of  things.  Now 
this  company  are  a  foreign  corpora- 
tion established  at  Copenhagen,  but 
they  have  an  agent  and  an  office  here, 
and,  being  a  telegraph  company,  they 
have  at  Newbiggin  near  Newcastle, 
the  ends  of  two  cables,  which  are 
worked  by  a  staff  of  servants  at  New- 
castle, and  they  have  a  third  cable  at 
Peterhead,  in  Scotland,  which  is 
worked  by  a  staff  of  servants  at  Aber- 
deen, and  they  have  also  workrooms  in 
Winchester  street,  iu  London,  and 
they  employ  in  these  places  about 
forty  clerks  and  electricians,  whom 
they  pay.  Therefore  there  is  a  tele- 
graph company  with  telegraph  sta- 
tions in  this  Kingdom,  and  with  the 
ends  of  the  cables  in  this  Kingdom, 
which  are  worked  by  their  own  staff, 
and  they  transmit  messages  from  Eng- 
land to  distant  foreign  parts.  The 
way  they  do  so  is  this:  They  have  a 
chief  office  in  London,  where  they  take  , 
in  messages  direct.  All  over  the ' 
Kingdom  they  take  messages  through 
the  postoffice,  having  an  arrangement 
with  the  Postmaster  General  by  which 
he  deducts  what  he  is  entitled  to  re- 
ceive for  the  transmission  of  the  mes- 
sage to  the  company's  outlying  sta- 
tions, that  is,  the  one  at  Peterhead 
and  the  one  at  Newbiggin,  and  he 
hands  them,  the  rest.  Now  that,  as  it 
appears  to  me,  is  a  perfectly  plain  case 
of  carrying  on  trade  in  this  country. 
The  company  habitually  receive 
money  in  this  country  from  English 
subjects  for  messages  sent  from  Eng- 
land to  places  abroad,  and  they  trans- 
mit those  messages  from  stations  in 
this  country  to  places  abroad.  This, 
I  think,  makes  it  a  carrying  on  of 


trade  in  this  country.  .  .  .  There- 
fore, in  the  present  case,  there  is  a 
trading  within  the  meaning  of  the 
statute.  The  next  point  is  the  ques- 
tion of  profits.  Now  what  is  profit? 
It  is,  as  I  understand,  the  difference 
between  the  price  received  on  a  sale 
and  the  cost  price  of  what  is  sold. 
There  may  be  the  expense  of  manage- 
ment or  of  the  establishment  in  which 
the  profit  is  earned,  but  that  is  only  an 
element  in  the  cost  price.  The  differ- 
ence between  money  received  for 
goods  sold  and  money  received  for 
messages  is,  to  my  mind,  appreciable. 
One  must  take  the  money  received  and 
deduct  from  that  what  it  costs  the  com- 
pany to  transmit  the  messages,  and  the 
difference  is  the  profit,  and  upon  that 
difference  the  company  ought  to  be 
taxed.  But  then  it  is  said  that  the 
profit  is  earned  in  this  way :  The  com- 
pany have  abroad  cables  belonging  to 
them  which  are  not  connected  with 
this  country  directly  (there  being  for- 
eign cables  intervening  between  the 
company's  .cables  abroad  and  the 
cables  connected  with  this  country), 
and  that  those  cables  are  used  by 
them  to  convey  the  messages  and  so 
earn  the  profit,  and  that  that  profit 
ought  to  be  deducted.  The  answer  is, 
that  those  cables  do  not  earn  a  profit. 
The  use  of  them  by  the  company  may 
diminish  the  expense  of  earning  a 
profit,  and  therefore  diminish  the  cost 
price,  that  is  to  say,  the  cost  of  trans- 
mitting the  message  abroad,  but  it  is 
a  fallacy  to  say  that  those  cables  earn 
a  profit.  Consequently  the  company 
can  only  deduct  from  the  price  re- 
ceived the  cost  of  transmitting  the 
message.  It  seems  to  me,  therefore, 
that  the  decision  of  the  court  below 
is  correct  and  ought  to  be  affirmed." 

In  Gilbertson  v.  Ferguson  (1881)  L. 
R.  7  Q.  B.  Div,  (Eng.)  562,  supra, 
wherein  it  appeared  that  a  foreign 
bank  had  an  agency  in  London  which 
made  profits  and  distributed  divi- 
dends, the  question  for  the  court  was 
said  to  be:  "Whether  any  portion  of 
the  profits  made  out  of  the  United 
Kingdom  by  a  Turkish  corporation, 
carrying  on  business  in  Constanti- 
nople, London,  and  elsewhere,  under 
the   name   of  the  Imperial   Ottoman 
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Bank,  and  not  actually  remitted  to 
the  United  Kingdom,  was  as  profits, 
or  as  forming  part  of  dividends  paid 
in  the  United  Kingdom,  the  subject 
of  assessment  to  income  tax  under 
schedule  D  of  the  Act  16  &  17  Vict, 
chap.  34,  in  the  circumstances  appear- 
ing in  the  case."  Bramwell,  L.  J. 
said:  "I  think  this  judgment  should 
be  affirmed,  and  although  the  order 
may  require  a  verbal  alteration,  I 
think  the  substance  of  it  should  be  re- 
tained. I  agree  with  the  judgment  of 
by  brothers  Pollock  and  Huddleston, 
and  with  the  reasons  they  give.  With 
great  submission  to  the  late  Lord 
Chief  Baron,  and  with  great  respect 
for  his  opinion,  I  think  he  has  mis- 
understood the  effect  of  the  conten- 
tion of  the  Crown  in  the  first  part  of 
his  judgment.  It  seems  to  me  that  the 
substance  of  the  claim  which  the 
Crown  is  making  is  this,  to  assess  the 
dividends  received  in  England.  Take 
the  case  of  the  shares  being  equally 
held  in  England  and  Constantinople, 
and  take  it  that  the  profits  are  equal 
in  England  and  Constantinople,  say 
1,000  pounds  in  each  place.  Now  the 
Crown  says:  'Assess  the  dividends 
received  in  England,  because  the  per- 
sons who  receive  the  dividends  are 
English  or  persons  residing  in  Eng- 
land;' and  so  this  case  is  under  one 
of  the  classes  in  schedule  D.  Then 
the  Crown  says:  'Assess  so  much  of 
the  Turk's  dividends  as  he  receives 
out  of  the  profits  made  in  England.' 
Then  if  the  proportions  and  profits  are 
what  I  have  said,  equal  in  England 
and  Turkey,  the  Turk  will  receive 
£500  out  of  the  English  profits.  There- 
fore upon  the  whole  the  Crown  says 
'that  the  profits  made  by  this  bank, 
supposing  they  were  made  in  the  pro- 
portions I  have  mentioned,  three 
fourths  ought  to  be  assessed  to  in- 
come tax.'  That  is  the  contention  of 
the  Crown,  and  I  have  no  misgiving 
on  the  subject  that  that  is  right  in 
substance,  and  I  have  heard  no  argu- 
ment that  it  is  not.  On  the  contrary, 
it  has  been  conceded  that  in  the  case 
put  of  two  partners,  one  living  abroad 
and  the  other  in  England,  and  making 
equal  profits  and  having  equal  shares, 
hree  fourths  of  the  profits  would  be 


taxed  in  England.   It  seems  to  me  that 
that  is  not  susceptible  of  doubt.    Sup- 
posing there  was  only  ohe  partner  wh« 
lived  abroad,  the  whole  of  his  profit 
made  in  England  would  be  assessable 
in  England,  and  because  he  has  got  a 
partner    residing    here,    and    conse- 
quently only  gets  half  of  that  profit, 
there  is  no  reason  why  the  duty  should 
not  still  be  paid.    Then,  there  is  an- 
other illustration, — suppose  there  was 
one  dividend  in  the  course  of  the  year 
upon  the  English  profits,  and  another 
dividend  in  the  course  of  the  year 
upon  the  Turkish  profits,  I  do  not  see 
how  it  could  be  contested  that  the 
whole  of  the  English  profits  must  be 
subject  to  income  tax,  and  that  the 
English   shareholder's   share    of   the 
profits  that  were  made  in  Turkey  must 
be  subject  to  income  tax.    It  seems  te 
me,  therefore,  that  the  substance  of 
the  Crown's  contention  is  correct,  and 
cannot    be   controverted.     Then    the 
question  is  whether  the  machinery  is 
enough.     I   think  it  is.     I  think  it 
comes  within  the  meaning  of  §  10  of 
16  &  17  Vict.  chap.  34,  the  expression 
there,  'acting  therein  as  agents  or  in 
any  other  character,'  is  most  general 
and    comprehensive.      There    is    an- 
other case  that  might  be  put.    Suppos- 
ing there  was  a  branch  at  Liverpool, 
and  supposing  the  agent  for  the  pay- 
ment of  the  dividends  was  in  London, 
it  is  quite  certain  that  a  return  must 
be  made  showing  the  whole  of  the  divi- 
dends paid  in  England,  and  showing 
also   the   profits    made   in    Liverpool, 
and  I  think  that  this  would  be  done 
under  the  words  of  §  10,  and  so  that  no 
dividend  receiver  in  England  would 
be  made  to  pay  the  tax  twice  over.   In 
the  present  case,  this  London  agency 
are  persons  who  have  the  duty  to  pay 
or  who  are  intrusted  to  pay  dividends 
on  the  shares  of  the  Turkish  compan}', 
to   the   extent   only   to   which  those 
shares  are  held  in  England,  and  to  the 
extent  only  of  the  worth  of  the  profits 
made  out  of  those  shares  abroad,  so 
that  they  are  not  intrusted  to  pay  the 
English     shareholders     the    Englisb 
profits  within  the  meaning  of  the  Act 
of  Parliament,  but  to  pay  the  English 
shareholders  the  Turkish  profits.    I 
think  that  in  that  way  the'  very  Ian- 
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su&ge  of  the  Act  of  Parliament  may 
be  made  to  work  out  justly  and  prop- 
erly. I  think,  therefore,  the  judg- 
ment below  is  right  and  should  be 
affirmed."^ 

In  Attyt  Gen!  v.  Alexander  (1874)  L. 
R.  10  Exch.  (Eng.)  20,  supra,  it  was 
held  that  a  foreign  bank  was  not  tax- 
able oil  its  whole  income,  but  only  on 
the  part  derived  from  its  branch  in 
England,  Kelly,  C.  B.,  saying:  "The 
question  in  this  case  is  whether  the 
defendants,  who  represent  a  banking 
corporation  called  the  Imperial  Otto- 
man Bank,  are  liable  to  be  assessed  to 
the  income  tax  in  respect  not  only  of 
the  profits  realized  by  the  branch  or 
agency  of  the  bank  established  in  Lon- 
don, amounting  to  £  40,000,  as  to  which 
they  admit  their  liability,  but  upon  the 
whole  profits  of  the  corporation  real- 
ized in  England,  France,  Turkey,  or 
elsewhere,  which  amount  to  no  less 
than  £278,395;  and  this  question  is, 
no  doubt,  one  of  great  importance  to 
the  Imperial  Ottoman  Bank  and  other 
corporations  similarly  situated.  It  is 
contended  on  behalf  of  the  Crown  that 
they  are  liable  to  be  assessed  in  re- 
spect of  the  whole  of  their  profits,  on 
the  ground  that  the  corporation 
comes  within  the  first  clause  of 
schedule  D  to  16  and  17  Vict.  chap.  34, 
§  2,  which  provides  that  income  tax 
shall  be  payable  'for  and  in  respect  of 
the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  with- 
in the  United  Kingdom,  from  any  pro- 
fession, trade,  employment,  or  voca- 
tion, whether  the  same  shall  respec- 
tively be  carried  on  in  the  United 
Kingdom  or  elsewhere;'  and  the  ques- 
tion, therefore,  is  whether  this  corpo- 
ration, the  Imperial  Ottoman  Bank, 
can  be  said,  on  the  facts  stated,  to  re- 
side within  the  United  Kingdom. 
Now,  I  am  clearly  of  opinion  that  upon 
the  case  now  before  the  court,  the 
Imperial  Ottoman  Bank  cannot  be 
said  to  be  resident  in  this  country; 
that  the  business  carried  on  in  London 
is  a  mere  branch  or  agency,  and  not 
the  bank  itself;  and  that  London  is 
not  the  chief  seat  of  carrying  on  the 
business  of  the  bank.  This  is,  I 
think,  conclusively  settled  by  the 
language  of  what  we  may  term  the 


charter  of  incorporation,  that  is,  the 
convention  relating  to  the  concession, 
the  6th  article  of  which  is  as  follows: 
'The  seat  of  the  bank  shall  be  at  Con- 
stantinople; with  the  authority  of  the 
government  it  shall  establish  as  many 
branch  establishments  and  agencies  as 
it  may  judge  convenient;'  in  conformi>- 
ty  with  which  the  statutes  of  the  bank 
provide,  art.  4:  'The  society  has  its 
seat  at  Constantinople,  it  can  establish 
as  many  branches  and  agencies  as  it 
may  think  fit.'  If,  therefore,  this  cor- 
poration can  be  said  to  be  resident 
anywhere,  I  am  of  opinion  that  it 
inust  be  resident  in  Constantinople, 
where  alone  it  has  its  'seat,'  under  the 
express  terms  of  its  charter;  and  the 
branches  or  agencies,  which  it  estab- 
lishes in  London,  Paris,  or  elsewhere, 
are  not  the  establishment,  the  bank 
itself,  but  only  branches  of  that  bank 
which  has  its  seat  at  Constantinople. 
Beyond  language  of  the  concession, 
which  is  plain  and  clear  enough,  and 
cannot  well  admit  of  any  other  con- 
struction, it  may  be  observed  that  the 
establishment  in  London  is  through- 
out alluded  to  in  the  case  not  as  the 
chief  seat  of  the  society,  or  as  the 
corporation  itself,  but  as  an  agency. 
...  I  think,  therefore,  that  we  can- 
not hold  that  this  is  a  corporation  re- 
siding in  the  United  Kingdom  within  ' 
the  1st  clause  in  schedule  D.  It  is 
important  to  observe  the  distinction 
between  the  liability  of  a  person  and 
that  of  a  corporation.  If  a  person  re- 
siding in  London  derived  profits  from 
some  business  carried  on  either  in  the 
United  Kingdom  or  elsewhere,  he 
would  be  liable  only  for  the  profits 
which  he  himself  personally  acquired. 
If  he  had  a  banking  house  at  London, 
and  another  at  Paris,  and  another  at 
Constantinople,  he  would  of  course  be 
entitled  to  the  aggregate  profits  of  the 
whole  three,  and  would  be  liable  to  as- 
sessment in  respect  of  the  aggregate 
amount.  But  if  he  carried  on  business 
in  this  way  in  partnership  he  would  be 
liable  not  for  the  whole  profits  of  the 
undertaking,  but  only  for  his  share  of 
the  profits,  whatever  it  might  be.  If, 
however,  we  were  to  hold  this  corpora- 
tion to  be  a  person  residing  in  the 
United  Kingdom,  then  the  corporation,. 
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acquiring  the  whole  aggregate  profits, 
would  be  liable  to  assessment  upon  the 
aggregate  amount.  If,  then,  this  cor- 
poration is  not  within  the  1st  clause 
of  schedule  D,  I  do  not  think  it  Is 
necessary  to  say  more  than  that  the 
2d  clause  is  one  which  may  well  be 
held  to  provide  for  the  case.  Here, 
therefore,  a  branch  establishment  ex-^ 
isting  within  the  United  Kingdom, 
and  a  profit  to  the  extent  of  £40,000  a 
year  being  realized  at  this  branch, 
the  corporation,  as  represented  by  the 
defendants,  are  liable  to  assessment 
on  that  amount,  and  no  more." 

But  in  Yokohama  Specie  Bank  v. 
Williams  (1915)  85  L.  J.  K.  B.  N.  S. 
(Eng.)  950,  113  L.  T.  N.  S.  860,  6 
Tax  Cas.  634,  it  was  held  that  a  for- 
eign bank  which  merely  employed  a 
local  bank  to  sell  bonds  for  it  on  a 
commission  basis  was  not  subject  to 
an  income  tax  in  England.  In  this 
case  the  local  bank  was  not  a  general 
agent,  but  was  employed  to  carry  out 
special  assignments ;  it  advertised  the 
bonds  for  sale  as  "agents  for"  the 
foreign  bank,  and  accepted  subscrip- 
tions "on  behalf  of"  that  bank,  and 
the  foreign  bank  had  no  office  in  Eng- 
land. 

And  in  SuUey  v,  Atty.  Gen.  (1860)  5 
Hurlst.  &  N.  711,  157  Eng.  Reprint, 
1364,  it  was  held  that  profits  made  by 
a  New  York  firm  in  selling  goods  in 
America  which  it  had  purchased  in 
England  through  a  member  of  the  firm 
who  resided  .there  were  not  taxable  in 
England,  since  in  such  a  case  there 
was  no  carrying  on  or  exercise  of  trade 
in  England.  Cockburn,  Ch.  J.,  said: 
"The  question  is  whether  there  is  a 
carrying  on  or  exercise  of  the  trade 
in  this  countryl  I  think  there  is  not, 
looking  at  the  sense  in  which  the  term 
is  used  and  having  regard  to  the 
subject-matter  of  the  statute.  Wher- 
ever a  merchant  is  established,  in  the 
course  of  his  operations  his  dealings 
must  extend  over  various  places;  he 
buys  in  one  place  and  sells  in  another. 
But  he  has  one  principal  place  in 
which  he  may  be  said  to  trade,  viz., 
where  his  profits  come  home  to  him. 
at  is  where  he  exercises  his  trade, 
ould  be  very  inconvenient  if  this 
otherwise.    If  a  man  were  liable 


to  income  tax  in  every  counti/  in 
which  his  agents  are  established,  it 
would  lead  to  great  injustice.  The 
argument  for  the  Grown  must  be  car- 
ried to  this  extent,  that  merely  bay- 
ing goods  in  this  country  is  a  trade 
exercised  here  so  as  to  subject  the 
purchaser  of  the  goods  to  income  tax. 
In  the  present  case  the  d^endant  is  a 
partner;  but  if  the  argument  is  weB 
founded,  this  American  firm  might  be 
taxed  in  the  same  way  if  he  had  beea 
merely  an  agent.  It  would  be  most  im- 
politic thus  to  tax  those  who  come 
here  as  customers.  The  subjects  of  a 
foreign  state,  not  resident  here,  caa- 
not  be  made  amenable  to  our  laws. 
How  then  are  their  profits  to  be  mada 
amenable  to  the  fiscal  law?  Simply  h# 
the  provision  that  whosoever  carries 
on  the  business  and  receives  the 
profits  here  shall  be  assessed.  But  ia 
the  present  case  no  profits  are  received 
by  the  firm,  or  exist  in  this  country. 
.  .  .  The  profits  of  the  firm  ia 
America  do  not  accrue  in  respect  cf 
any  trade  carried  on  in  this  country, 
but  in  respect  of  the  trade  carried  oa 
in  New  York,  where  the  main  busineaa 
is  conducted.  The  profits  which  com* 
home  to  this  country  as  the  share  «f 
the  individual  partner  resident  here 
are  taxable ;  but  as  to  the  main  profits 
which  go  into  the  pockets  of  the  part- 
ners in  America,  we  think  they  are 
not." 

It  has  been  held  that  the  supertax 
imposed  by  the  provisions  of  the  Eng- 
lish Finance  Act  of  1910,  which  im- 
poses a  super  tax  in  respect  of  the 
"income  of  any  individual"  derived 
from  property  in  the  United  Kingdom, 
is  broad  enough  to  cover  nonresidents 
deriving  an  income  from  property  lo- 
cated in  the  Kingdom.  Brooke  v.  In- 
land Revenue  Comrs.  [1917]  W.  N. 
(Eng.)  382,  34  Times  L.  R.  142,  144  L. 
T.  Jo.  125,  affirming  [1917]  1  K,  B.  61, 
86  L.  J.  K.  B.  N.  S.  603,  115  L.  T.  N. 
S.  715,  33  Times  L.  R.  54. 

b.  New  Zealand  Income  Tax  iMm. 

Profits  derived  by  what  was  ap- 
parently an  English  company  from 
sales  in  England  on  commission  of 
produce  shipped  by  growers  in  and 
under    arrangements    and    contracts 
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made  in  New.  Zealand  for  sale  by  the 
company  were  held  not  to  be  income 
derived  from  business  in  New  Zealand 
within  the  meaning  of  a  New  Zealand 
Income  Taxing  Law  in  Lovell  & 
Christmas  v.  Tax  Comrs.  [1908]  A.  C. 
(Eng.)  46.  The  House  of  Lords  ad- 
mits the  difficulty  of  determining  what 
is  income,  but  states  that  "in  the  pres- 
ent case  their  Lordships  are  of  opin- 
ion that  the  business  which  yields  the 
profit  is  the  business  of  selling  goods 
on  commission  in  London.  The  com- 
mission is  the  consideration  for  effect- 
ing such  sales.  The  moneys  received 
by  the  appellants  out  of  which  they 
deduct  their  commissions  and  from 
which,  therefore,  their  profits  come, 
are  paid  to  them  under  the  contract 
of  sale  effected  in  London.  The  earlier 
arrangements  entered  into  in  New 
Zealand  appear  to  their  Lordships  to 
be  transactions  the  object  and  effect 
of  which  is  to  bring  goods  from  New 
Zealand  within  the  net  of  the  business 
which  is  to  yield  a  profit.  To  make 
those  transactions  a  ground  for  tax- 
ing, in  New  Zealand,  the  profits  actu- 
ally realized  in  London,  would,  in  their 
Lordships'  opinion,  be  to  extend  the 
area  of  taxation  further  than  the  au- 
thorities would  warrant." 

0.  Acts  applicable  to  Queensland. 

The  case  of  Re  Munro  [1909]  St. 
Rep.  Qd.  (Austr.)  167  Qd.  W.  N.  22,  as 
varied  in  Hughes  v.  Munro,  9  C.  L.  R. 
(Austr.)  289,  is  set  out  in  Queensland 
Dig.  (1906-1917)  col.  436,  as  follows: 
"The  Income  Tax  Act  1902,  2  Edw. 
VII.  No.  10,  as  amended  by  4  Edw.  VII. 
No.  9,  and  6  Edw.  VII.  No.  11,  pre- 
scribes by  §  82  (1) :  'When  a  foreign, 
company  or  an  absentee,  or  person  ab- 
sent from  Queensland,  herein  termed 
'the  principal,'  by  means  of  a  company 
registered  in  Queensland  or  carry- 
ing on  business  therein  or  by  means 
of  any  person  in  Queensland,  herein 
termed  'the  agent,'  sells  or  disposes  of 
any  property  for  the  principal,  wheth- 
er such  property  is  in  Queensland  or 
if  by  the  contract  to  be  brought  into 
Queensland,  and  whether  the  contract 
is  made  by  the  agent  in  Queensland, 
or  by  or  on  behalf  of  the  principal 
out    of    Queensland,     and     whether 


the  moneys  arisiiig  therefrom  sha:ll 
be  deemed  to  be  income  accruing 
to  the  principal  from  a  business 
carried  on  by  him  in  Queensland,  the 
taxable  amount  of  the  income  derived 
therefrom  by  the  principal  shall,  if 
such  income  cannot,  in  the  opinion  of 
the  commissioner,  be  otherwise  satis- 
factorily determined,  be  assessed  at 
an  amount  equal  to  £5  per  cen- 
tum upon  the  net  amount  for  which 
such  property  has  been  sold  or  dis- 
posed of  after  taking  into  consider- 
ation any  mortgage  thereon.  'In 
every  case  the  amount  assessed  shall, 
for  the  purpose  of  obtaining  income 
tax,  be  deemed  to  be  income  derived  by 
the  agent.  (2)  The  agent  shall,  as 
regards  such  income,  make  the  re- 
turns, be  assessed,  be  liable  to  income 
tax,  and  otherwise  be  subject  to  the 
provisions  of  this  act  and  to  all  acts 
and  things  thereunder  as  if  such  in- 
come were  actually  the  income  of  the 
agent.  But  nothing  herein  contained 
shall  exempt  or  discharge  the  princi- 
pal from  liability  to  pay  income  tax 
upon  such  income.'  Held  (1)  that  the 
words  'by  means  of  must  be  taken  to 
mean  'by  the  instrumentality  of  or 
'through  the  intervention  of.'  (2) 
That  the  words  'is  by  the  contract  to 
be  brought  into  Queensland'  apply  to 
cases  in  which  the  contract  of  sale 
stipulates,  either  expressly  or  by  im- 
plication, that  the  property  shall  be 
shipped  to  Queensland,  so  that  the 
contract  is  not  completely  performed 
until  that  is  done, — and  this  whether 
the  obligation  to  ship  to  Queensland 
is  on  the  vendor  or  purchaser.  Per 
Griffith,  C.  J.:  As  a  rule  of  construc- 
tion it  should  be  assumed  prima  facie 
that  the  legislature  did  not  intend  to 
interfere  with  matters  wholly  outside 
its  territorial  limits,  or  to  impose  a  tax 
upon  transactions  in  respect  of  prop- 
erty not  either  actually  or  potentially 
withm  those  limits." 

And  this  proposition  is  followed  by 
the  following  statement  of  the  facts 
and  holdings  in  Re  Income  Tax  Acts 
&  Trust  &  Agency  Co.  [1910]  St.  Rep. 
Qd.  (Austr.)  203,  Qd.  W.  N.  84:  "A 
limited  English  company  had  power 
to  make  advances  on  real  estate  in  Au- 
stralia, and  on  the  security  of  station 
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runs,  wool,  cattle,  sheep,  by  taking  a 
preferable  lien  thereon.  They  con- 
ducted their  business  in  Australia,  in 
Melbourne,  and  although  they  were 
registered  in  Queensland,  had  no  rep- 
resentative here.  The  securities  for 
all  advances  were  prepared  and  kept 
in  Melbourne,  and  those  relating  to 
property  in  Queensland  were  sent  to 
that  state  only  for  the  purpose  of  be- 
ing registered.  All  advances  were 
made  in  Melbourne,  and  interest  was 
paid  there,  and  the  company  did  not 
care  from  what  source  the  principal 
or  interest  was  derived.  The  com- 
pany made  advances  on  station  runs, 
stock,  and  wool  in  Queensland,  and 


the  securities  for  these  advances  were 
registered  in  Queensland.  Held,  the 
company  was  liable  to  pay  income  tax 
on  the  amount  of  interest  they  re- 
ceived on  these  securities.  Certain 
shareholders  in  the  company  paid  up 
capital  subscribed  by  them  beyond  the 
amount  actually  called  on  their 
shares.  Under  the  articles  of  associa- 
tion, the  company  paid  interest  to 
them  on  the  prepayments.  Held,  that 
these  payments  to  shareholders  were 
payments  of  interest  on  borrowed 
money  within  §  13  (iii)  of  the  Income 
Tax  Acts,  and  the  company  was  there- 
fore entitled  to  deduct  them  from  its 
otherwise  taxable  income."    G.  J.  C. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respt., 

V. 

WESTCHESTER  NATIONAL  BANK  OF  PEEKSKILL,  NEW  YORK, 

Appt. 

Sew  York  Court  of  Appeals  —  August  81,  10Z1. 


(231  N.  Y.  465,  132  N.  E.  241.) 

Constitutional  law  —  gift  of  credit  by  state  —  Imhius  to  soldiers. 

1.  The  issuance  by  a  state  of  its  bonds  to  raise  a  fund  with  which  to  pay 
a  bonus  to  persons  who  have  served  as  soldiers  under  the  Federal  govern- 
ment is  prohibited  by  a  constitutional  provision  that  the  credit  of  the  state 
shall  not  in  any  manner  be  given  to  or  in  aid  of  any  individual. 

\_See  note  on  this  question  beginning  on  page  1359.] 
Appropriation  —  for  private  individu-     Appropriation  —  distinction  between 


als. 

2.  Except  as  restricted  by  the  Con- 
stitution, the  legislature  may  appro- 
priate public  money  for  private  in- 
dividuals if  thereby  the  public  wdfare 
is  promoted. 

[See  26  R.  C.  L.  63.] 

—  bonus  to  soldiers  as  public  purpose. 

3.  The  granting  of  a  bonus  to  per- 
sons who  have  served  in  the  military 
or  naval  forces  of  the  United  States  in 
time  of  war  serves  a  public  purpose. 

[See  4  R.  C.  L.  134-136;  21  R.  C.  L. 
239,  240;  see  note  in  7  A.L.R.  1644.] 

Courts  —  interference   with   legisla- 
tive adoption  of  bonus  to  soldiers. 

4.  When  the  legislature  has  declared 
that  the  granting  of  a  bonus  to  sol- 
diers is  a  public  purpose,  the  courts 
will  not  interfere. 

[See  note  in  7  A.L,R.  1644.] 


bonus  and  pension. 

5.  No  distinction  can  be  made  be- 
tween a  bonus  and  a  pension  in  deter- 
mining the  validity  of  an  appropriation 
in  favor  of  former  soldiers. 

Gift  —  by  state  —  recognition  of  ob- 
ligation. 

6.  The  payment  by  a  state  to  an  in- 
dividual is  not  a  gift,  within  the  mean- 
ing of  a  constitutional  inhibition,  if 
it  is  made  in  recognition  of  a  claim, 
moral  or  equitable,  which  he  may  have 
against  the  state. 

[See  4  R.  C.  L.  136.] 
Courts  —  assertion  by  legislature  of 
moral  obligation  to  pay  —  binding 
effect. 

7.  The  prohibition  of  the  Constitu- 
tion against  gifts  to  individuals  can- 
not be  evaded  by  the  assertion  by  the 
legislature  that  a  mor^  obligation  to 
pay  exists  when  in  fact  it  does  not. 
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noral  obligation  —  pay-     enlist  or  are  drafted  into  the  Army  of 

the  United  States  to  fight  against  • 
public  enemy. 

[See  note  in  7  A.L.R.  1644.] 


Contract 

ment  by  state  to  Federal  soldiera. 

8.  No  moral  obligation  rests  upon  a 
state  to  give  a  bonus  to  its  citizens  who 


(Cardozo  and  Pound,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  in  favor  of  plaintiff  upon  the  submis- 
sion of  a  controversy  as  to  the  constitutionality  of  the  Soldiers'  Bonus  Law. 
Reversed, 


The  facts  are  stated  in  the  opinion 
Messrs.  Louis  Marshall  and  Cheater 

D.  Pugsley  for  appellant. 

Messrs.  Edward  G.  GrifiBn,  J.  S.  Y. 
Ivins,  and  P.  H.  Clnne,  with  Mr. 
Charles  D.  Newton,  Attorney  General, 
for  respondent: 

The  state  has  always  had  inherent 
power  to  grant  a  pension  or  gratuity  to 
veterans  of  the  wars. 

21  R.  C.  L.  238;  United  States  v. 
Hall,  98  U.  S.  343,  25  L.  ed.  189;  Fris- 
bie  V,  United  States,  157  U.  S.  160,  39 
L.  ed.  657,  15  Sup.  Ct.  Rep.  586;  Taber 
V.  Erie  County,  131  N.  Y.  432,  SO  N. 

E.  177;  Gilbert  v.  Minnesota,  254  U.  S. 
325,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  125; 
Gustafson  v.  Rhinow,  144  Minn.  415, 
175  N.  W.  903;  Opinion  of  Justices, 
190  Mass.  611,  77  N.  E.  820;  People 
ex  rel.  Doscher  v.  Sisson,  180  App.  Div. 
464,  167  N.  Y.  Supp.  801 ;  Hamilton  v. 
Kentucky  Distillieries  &  Warehouse 
Co.  251  U.  S.  146,  64  L.  ed.  194,  40 
Sup.  Ct  Rep.  106. 

The  amendments  to  the  State  Con- 
stitution do  not  limit  this  inherent 
power  of  the  state  as  a  sovereign  to 
grant  a  bonus;  such  amendments  ap- 
ply, at  most,  only  to  the  municipalities 
of  the  state. 

Rumsey  v.  New  York  &  N.  E.  R.  Co. 
ISO  N.  Y.  88,  28  N.  E.  763;  Guilford  v. 
Chenango  County,  13  N.  Y.  143 ;  Taber 
V.  Erie  County,  131  N.  Y.  433,  30  N.  E. 
177;  People  ex  rel.  Peake  v.  Columbia 
County,  43  N.  Y.  130;  Powers  v. 
Shepard,  48  N.  Y.  541;  Oswego  &  S. 
R.  Co.  v.  State,  226  N.  Y.  351,  124  N. 
E.  8. 

The  bonus  will  be  expended  for  a 
public  purpose  founded  upon  good  mor- 
als, equity,  and  justice,  and,  as  such, 
is  valid  under  first  principles  and  the 
existing  Constitution. 

Mahon  v.  Board  of  Education,  171 
N.  Y.  263,  89  Am.  St.  Rep.  810,  63  N. 
E.  1107;  People  ex  rel.  Waddy  v.  Part- 
ridge, 172  N.  Y.  305,  65  N.  E.  164;  Re 
Jensen,  44  App.  Div.  509,  60  N.  Y. 
Supp.  933;  Hammitt  v.  Gaynor,  82 
Misc.  196,  144  N.  Y.  Supp.  127;  Porter 
15  A.L.R.— 86. 


of  the  court. 

V.  Fletcher,  163  App.  Div.  470,  138  N. 
Y.  Supp.  557;  Re  Eorup,  182  N.  Y. 
222.  108  Am.  St.  Rep.  798,  74  N.  E. 
838;  Lehigh  Valley  R.  Co.  v.  Canal  Bd. 
204  N.  Y.  471,  97  N.  E.  964,  Ann.  Cas. 
1913C,  1228;  People  ex  rel.  Cayuga  Na- 
tion V.  Land  Office  Commrs.  207  N.  Y. 
42,  100  N.  E.  735;  Exempt  Firemen's 
Benev.  Fund  v.  Roome,  93  N.  Y.  313, 
45  Am.  Rep.  217;  Oswego  &  S.  R.  Co. 
V.  State,  226  N.  Y.  351,  124  N.  E.  8; 
State  ex  rel.  Hart  v.  Clausen,  —  Wash. 
— ,  13  A.L.R.  580,  194  Pac  793;  State 
.ex  rel.  Atwood  v.  Johnson,  170  Wis. 
218,  7  A.L.R.  1617,  175  N.  W.  589; 
Gustafson  v.  Rhinow,  144  Minn.  415. 
175  N.  W.  903;  State  ex  rel.  Morris  v! 
Handlin,  38  S.  D.  550,  162  N.  W.  37!). 
Messrs.  Samuel  E.  Aronowitz  and 
Edward  N.  Scheiberling,  with  Messrs. 
Charles  G.  Blakeslee  and  Charles  P. 
Coffey,  for  the  American  Legion. 

Andrews,  J.,  delivered  the*  opinion 
of  the  court: 

The  only  question  before  us  is 
the  validity  of  chapter  872  of  the 
Laws  of  1920.  The  defendant  was 
the  successful  bidder  for  $25,000  of 
bonds  issued  under  the  authority  of 
that  act.  It  later  refused  to  accept 
them.  If  the  act  is  constitutional, 
under  the  submission  the  plaintiff 
is  entitled  to  an  affirmance  of  the 
judgment  of  the-  appellate  division 
in  its  favor.  If  not,  the  defendant 
should  succeed. 

The  act  provides  for  the  issue  of 
$45,000,000  of  bonds  by  the  state. 
Their  proceeds  are  to  be  paid  into 
the  state  treasury  and  expended  for 
a  bonus  to  persons  who  served  in 
the  military  or  naval  service  of  the 
United  States  at  any  time  between 
April  6,  1917,  and  November  11, 
1918.  These  moneys,  therefore, 
must  be  applied  for  this  object,  and 
for  no  other  purpose  whatever. 
Const,  art.  7,  §  4.    "Every  person. 
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male  or  female,  who  was  enlisted, 
inducted,  warranted  or  commis- 
sioned, and  who  served  honorably 
in  active  duty  in  the  military  or 
naval  service  of  the  United  States 
at  any  time"  during  the  war  "for  a 
period  longer  than  two  months,  and 
who  at  the  time  of  entering  into 
such  service  was  a  resident  of  the 
state  of  New  York,  and  is  a  resi- 
dent at  the  time  this  act  takes  ef- 
fect, and  who  was  honorably  sep- 
arated or  discharged  from  such 
service,  or  who  is  still  in  active 
service,  or  has  been  retired,  or  has 
been  furioughed  to  a  reserve"  (§5), 
is  to  receive  $10  for  each  montn  of 
active  service,  not  exceeding,  how- 
ever, $250  in  the  aggregate.  If 
dead,  the  same  amount  shall  be 
paid  to  the  relatives  of  the  deceased. 
As  required  by  its  terms,  this  act 
was  submitted  to  the  people  and 
was  approved  by  a  vote  of  1,454,940 
in  its  favor  as  against  673,292  in. 
opposition. 

The  logic  of  this  opinion  is  not 
that  the  legislature  is  unauthorized 
to  aid  the  wounded.  We  cannot  too 
clearly  emphasize  at  the  outset  of 
our  discussion  that  this  is  not  an 
act  to  care  for  and  restore  to  health 
and  usefulness  those  who  became 
disabled  in  the  performance  of  their 
duty.  To  do  this  is  a  sacred  trust. 
Every  human  impulse  prompts  us 
to  its  full  accomplishment.  Neglect 
here  spells  disgrace.  Yet  by  this 
a(!t  help  for  the  wounded  is  at  least 
postponed.  For  them  as  a  class 
nothing  is  done.  Whatever  right 
the  state  may  have  to  use  its  mon- 
eys in  making  these  the  subject  of 
its  first  and  devoted  consideration, 
this  right  finds  no  'expression  in  the 
present  statute.  The  wounded  are 
not  a  reason  or  a  ground  for  its  en- 
actment. He  who  occupied  a  per- 
fectly safe,  although  highly  useful, 
desk  in  a  department,  stands  on  a 
level  under  this  act's  provisions, 
with  that  other  who  comes  back  to 
us  shattered  in  mind  or  body  be- 
cause of  a  more  perilous  service. 
This  court,  of  course,  considers  the 
purpose  of  the  act  as  it  is  written. 
What  we  may  say  has  no  bearing 


upcm  and  is  no  definition  of  the 
power  of  the  state  to  provide  for 
the  disabled,  for  whose  prompt  and 
adequate  care  there  is  an  insistent 
and  righteous  demand.  The  stat- 
ute includes  everyone,  indiscrimi- 
nately, who  served  the  United 
States  for  two  months,  whatever 
the  circumstances  of  his  or  her  in- 
duction into  the  service.  It  is  not 
in  fulfilment  of  any  promise  made 
to  encourage  enlistment.  The  Se- 
lective Service  Act  (Comp.  Stat  §§ 
2044a-2044k,  9  Fed.  SUt.  Anno.  2d 
ed.  p.  1186)  expressly  provided  that 
no  bonus  should  be  given  for  that 
purpose,  and  that  no  substitute 
should  be  accepted.  It  called  upon 
every  citizen  of  the  United  States 
between  certain  ages  to  render  his 
full  obligation  to  the  nation.  The 
only  exceptions  allowed  were  those 
made  in  the  act  itself.  It  is  also 
true  that  the  number  of  the  benefi- 
ciaries and  the  amount  they  will  re- 
ceive is  indefinite. 

It  is  now  assumed  that  $45,- 
000,000  will  suffice.  It  may  be  so^ 
It  may  be  equally  true  that  a  far 
larger  sum  will  be  required  to  make 
the  payments  designed.  We  all 
know  how  often,  when  an  issue  of 
bonds  is  proposed,  the  amount  that 
will  be  required  in  the  end  is  under- 
estimated. More  than  once  we 
have  had  that  experience.  Nor  is 
there  any  assurance  that  other  and 
greater  debts  may  not  be  incurred 
if  a  second  bonus  is  proposed.  It 
may  be  said,  and  said  truly,  that 
$10  a  month  will  not  compensate 
our  soldiers  for  their  sacrifices. 
Elsewhere  the  sum  of  $15  or  more 
has  been  allowed  under  somewhat 
similar  acts.  Should  New  York,  it 
has  already  been  asked,  do  less  than 
others?  We  see  no  limit  to  the  in- 
debtedness with  which  the  state 
may  be  burdened. 

K,  however,  the  legislature  has 
the  power  to  create  a  debt  for  the 
purpose  declared  in  this  act,  these 
considerations  are  not  for  us.  They 
serve  but  to  admonish  us  to  scru- 
tinize our  Constitution  with  the 
greater  care,  to  use  the  greater  cau- 
tion in  deciding  how  «nd  when  and 
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ness  under  its  limitations.  To  that 
question  we  confine  ourselves. 

At  the  basis  of  our  ideas  as  to 
the  relation  of  the  citizen  to  the 
state  is  one  outstanding  principle  of 
taxation.  Whether  or  not  the  leg- 
islature is  curbed  by  any  constitu- 
tional formula,  no  tax  may  be  im- 
posed except  it  be  for  a  public  pur- 
pose ;  otherwise,  however,  unless  for 
some  constitutional  restriction  the 
taxing  power  is  plenary.  Except 
A^^^^^mtt^m-  ^or  such  restriction 
tow  private  the  legislature  may 

Ldivid..!^  appropriate  public 
moneys  for  private  corporations  or 
for  individuals  if  thereby  the  pub- 
lic welfare  is  promoted.  Guilford  v. 
Chenango  County,  13  N.  Y.  148. 

It  is  said  that  this  act  serves  no 
such  purpose.  We  think,  however, 
that  it  does.  In  deciding  whether 
the  object  for  which  taxation  is* 
-bo—  to  imposed  is  a  public 

■oidiera  •■  object,    the    courts 

imbiie  p.rpo...    „j„yg^  jjg  governed 

mainly  by  the  course  and  usage  of 
the  government,  the  objects  for 
which  taxes  have  been  customarily 
and  by  long  course  of  legislation 
levied,  what  objects  or  purposes 
have  been  considered  necessary  to 
the  support  and  for  the  proper  use 
of  the  government,  whether  state 
or  municipal.  Whatever  lawfully 
pertains  to  this  and  is  sanctioned  by 
time  and  the  acquiescence  of  the 
people  may  well  be  held  to  belong  to 
the  public  use,  and  proper  for  the 
maintenance  of  good  government, 
though  this  may  not  be  the  only  cri- 
terion of  rightful  taxation."  Citi- 
zens' Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  655,  665,  22  L.  ed.  455,  461. 
In  this  state  the  granting  of  pen- 
sions and  gratuities  for  military 
service  is  not  a  new  experiment. 
By  the  Act  of  May  11,  1784  (Laws 
1784,  chap.  63),  public  land  was 
granted  to  Revolutionary  veterans. 
By  chapter  8  of  the  Laws  of  1814, 
pay  in  addition  to  that  granted  by 
the  United  States  was  given  to  sol- 
diers of  the  War  of  1812.  By  chap- 
ter 178  of  the  Laws  of  1904  a  pen- 
sion was  granted  to  the  last  surviv- 


6y  §  220  of  the 

Military  Law  (Consol.  Laws,  chap. 
86)  a  pension  was  given  to  any 
member  of  the  militia  who  had  beun 
disabled  within  ten  years  in  the 
performance  of  duty.  A  pension 
policy  has  long  been  adopted  by  the 
United  States,  and  acts  similar  to 
ours  have  been  passed  in  at  least 
nineteen  other  states. 

The  payment  of  a  pension  or  a 
bonus  for  past  services,  showing 
the  gratitude  of  the  people,  showing 
that  the  state  is  mindful  of  those 
who  have  made  sacrifices  for  it,  is 
an  incitement  to  patriotism,  and  an 
encouragement  to  defend  the  coun- 
try in  future  conflicts.  Even  if 
such  a  payment  is  not  clearly  one 
made  in  the  general  interest,  at 
least  there  is  such  ground  for  the 
claim  that,  where  the  legislature 
has    accepted    that 

view,     the\  courts  f»;i'^;7'a*iir 
may  not   mterf  ere.  ie»i«ia»iTe  ada». 

That  they  believe  Ji'^oiwert"" 
the  action  unwise 
or  unnecessary  is  immaterial.  As 
to  that  question  the  legislature  is 
the  final  arbiter.  Jones  v.  Portland, 
245  U.  S.  217,  62  L.  ed.  252,  L.R.A. 
1918C,  765,  88  Sup.  Ct.  Rep.  112, 
Ann.  Cas.  1918E,  660 ;  State  ex  reL 
Atwood  V.  Johnson,  170  Wis.  218, 
7  A.L.R.  1617,  175  N.  W,  589;  State 
ex  rel.  Atwood  v.  Johnson,  170  Wis. 
251,  176  N.  W.  224;  Gustafson  v. 
Rhinow,  144  Minn.  415;  175  N.  W. 
903;  State  ex  rel.  Hart  v.  Clausen, 
—  Wash.  — ,  13  A.L.R.  580,  194 
Pac.  793;  Opinion  of  Justices,  211 
Mass.  608,  98  N.  E.  888.  What 
long  custom  and  usage  have  sanc- 
tioned, what  the 
weight    of   judicial  5K,~?.',lr"""- 

authority  has  ap-  2;!r;:;.io"i::"" 

proved,  that  we 
should  be  slow  to  declare  wrongful. 
Nor  may  a  distinction  be  made  be- 
tween such  a  bonus  as  our  act  pro- 
vides and  a  pension.  The  one  is  a 
reward  for  past  military  services, 
payable  at  once;  the  other,  such  a 
reward,  payable  in  instalments. 

We  are  to  determine,  therefore, 
whether  there  are  any  limitations 
in  our  Constitution  upon  the  pow> 
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ers  of  the  legislature  which  affect 
the  matter  before  us.  Originally 
there  were  none.  In  the  Constitu- 
tional Convention  of  1846,  however, 
it  was  found  that  the  state  had  con- 
tracted debts  which,  with  interest, 
amounted  to  some  $38,000,000.  Six 
million  dollars  represented  instances 
where  the  public  credit  had  been 
used  to  finance  railroads  then  insol- 
vent; $2,700,000,  for  railroads  still 
rated  as  solvent,  but  whose  condi- 
tion was  precarious.  There  was 
much  discussion  as  to  how  this  debt 
should  be  paid,  and  as  to  how  in  the 
future  "abuses  of  delegated  power" 
should  be  prevented.  Gross  extrav- 
agance was  charged.  There  was 
fear  of  repudiation.  Moneys  raised 
by  loans  could  be  wasted  with  little 
comment,  when  the  same  waste 
would  cause  a  storm  of  protest  if 
the  moneys  had  to  be  raised  by  tax- 
ation. The  existing  evil  required 
drastic  remedies.  The  power  to 
create  debts  must  be  curbed  before 
ruin  came.  Reliance  might  not  be 
solely  placed  upon  the  public  spirit 
and  the  economic  knowledge  of  the 
legislature.  Something  more  was 
needed.  So  the  committee  on  the 
state  finances  finally  reported  an 
article  entitled,  "On  the  Power  to 
Create  Future  State  Debts  and  Li- 
abilities and  in  Restraint  Thereof." 
This  report,  which  was  adopted 
with  immaterial  verbal  alterations, 
became  a  part  of  article  7  of  the 
Constitution.  No  longer,  under  any 
circumstances,  might  the  credit  of 
the  state  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual, 
association,  or  corporation.  To 
meet  casual  deficits  the  state  might 
contract  debts  not  exceeding  at  any 
time  $1,000,000  in  the  aggregate, 
tt  might  also  contract  debts  to  re- 
pel invasion,  suppress  insurrection, 
ot  for  defense  in  war.  Except  for 
these  purposes,  a  debt  might  be  in- 
curred at  all  only  for  some  specific 
object,  distinctly  named  in  an  act 
passed  in  a  certain  way,  approved 
by  the  people,  containing  provisions 
for  a  .direct  tax  sufficient  to  provide 
for  its  repayment  within  eighteen 
years. 


This  article  as  reported  was  con- 
fined solely  to  limiting  the  power  of 
the  legislature  as  to  debts.  It  did 
not  touch  the  power  to  appropriate 
the  property  of  the  state  or  the 
money  it  might  raise  by  taxation 
for  pajrments  or  gifts  to  individuals 
or  corporations,  so  long  as  such 
payments  or  gifts  subserved  the 
public  good.  It  was  proposed  to 
limit  this  power  also.  Mr.  Charles 
O'Connor  suggested  the  addition  to 
the  section  of  the  provision:  "Nor 
shall  any  gift  of  public  moneys  or 
property  be  made,  except  as  a  re- 
ward for  military  services,  or  by 
the  release  of  escheats  and  forfei- 
tures." 

This  was  objected  to,  however, 
and,  as  the  evil  apparently  was  not 
serious,  the  effort  was  abandoned, 
and  the  section  was  allowed  to  stand 
as  reported.  Debates  of  the  Con- 
vention, p.  722.  In  the  address  by 
the  members  of  the  convention  to 
the  people  it  was  said;  "They  have 
incorporated  many  useful  provi- 
sions more  effectually  to  secure  the 
people  in  their  rights  of  person  and 
property  against  the  abuses  of  dele- 
gated power."  Convention  Journal, 
p.  1547. 

Cut  off  from  the  right  to  loan  or 
give  the  credit  of  the  state,  how- 
ever, by  1867  the  legislature  had  be- 
gun to  resort  freely  to  grants  of 
public  funds  to  railroads  and  to 
charitable  associations.  Therefore, 
in  the  Constitutional  Convention  of 
that  year  the  attempt  was  renewed 
to  deprive  it  of  that  power.  San- 
ford  E.  Church,  later  the  dis- 
tinguished chief  judge  of  this  court, 
reported  from  the  committee  of 
finance  a  proposed  article  of  the 
Constitution.  It  contain^  a  sec- 
tion numbered  11:  "Neither  the 
credit,  money  or  property  of  the 
state  shall  in  any  manner  be  given 
or  loaned  to  or  in  aid  of  any  indi- 
vidual, association  or  corpoiration." 
Proceedings  of  Debates,  p  791. 

This  proposal  was  debated  at 
ler^th,  but  it  was  not  adopted. 

This  Constitution  having  been  re- 
jected by  the  people,  a  commission 
was  appointed  in  1872  to  consider 
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It  was   again  pro-    public  and  private,  is  one  of  our 

needs.     Upon  it  depends 


amendments. 

posed  to  limit  the  right  of  the  state 
with  regard  to  gifts  and  loans  of 
its  property.  The  committee  on 
sectarian  appropriations  reported  a 
clause:  "Neither  the  credit  nor  the 
money  or  property  of  the  state  or  of 
any  county,  city,  village,  or  town 
shall  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  associ- 
ation, corporation,  or  other  private 
institution  whatever." 

Later  a  substitute  for  this  pro- 
posal was  accepted:  "Neither  the 
credit  nor  the  money  of  the  state 
shall  be  given  or  loaned  to  or  in  aid 
of  any  association,  corporation  or 
other  private  undertaking." 

Still  later  the -word  "other"  was 
deleted.  In  the  report  it  was  said 
that  this  proposed  amendment 
"cuts  off  all  gifts  of  money  and  all 
loaning  of  the  credit  of  the  state  to 
all  other  associations,  corporations, 
etc.,  but  they  are  all  subject  to  the 
same  objection  and  appropriations 
to  them  of  the  money  of  the  state 
are  liable  to  the  same  abuses.  They 
must  all  stand  or  fall  together." 
Journal,  p.  452. 

In  this  form  the  section  now 
stands  in  our  Constitution.  Art.  8, 
§9. 

We  find,  therefore,  among  oth- 
ers, two  limitations  imposed  on  the 
legislature  in  addition  to  the  one 
that  was  always  implied.  They 
both  relate  to  gifts  or  loans  either 
of  the  credit  or  the  moneys  of  the 
state.  "The  credit  of  the  state  shall 
not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individ- 
ual." Art.  7,  §  1.  "Neither  the 
credit  nor  the  money  of  the  state 
shall  be  given  or  loaned  to  or  in  aid 
of  .  .  .  any  .  ,  .  private  un- 
dertaking." Art.  8,  §  9.  They  both 
also  represent  the  triumph  of  ef- 
forts to  prevent  improvidence,  to 
make  useless  any  pressure  from 
special  interests,  to  safeguard  the 
credit  of  the  state,  and  the  interests 
of  the  people  as  a  whole.  They  are 
not  to  be  brushed  aside.  They  are 
to  be  fairly  construed  to  obtain  the 
object  for  which  they  were  intend- 
ed.   As  in  1846,  so  to-day,  economy, 


pressmg 

the  prosperity  of  the  state  and  its 
inhabitants.  The  crushing  load  of 
taxation — ^national,  state,  and  mu-: 
nicipal — ^now,  as  then,  threatens  our 
future, — the  future  of  him  who 
pays  no  direct  taxes  as  well  as  the 
future  of  him  who  does.  Now,  as 
then,  great  expenditures  may  be 
lightly  authorized  if  payment  is 
postponed.  To  place  the  burden  up- 
on our  children  is  easy.  Nor  do  we 
scrutinize  so  closely  the  expendir 
tures  to  be  made  if  that  be  done. 
We  all  recognize  this  tendency  in 
private  life.  We  incur  a  future  obr 
ligation  cheerfully,  where  we  would 
hesitate  had  we  to  pay  the  cash.  It 
is  true  in  public  matters.  The  pres- 
sure which  will  come  when  the  obli- 
gation matures  is  ignored.  Con- 
scious of  this  human  weakness,  to 
guard  against  public  bankruptor 
the  people  thought  it  wise  to  limit 
the  legislative  power.  The  courts 
must  see  to  it  that  their  intentions 
are  not  frustrated  or  evaded.  And 
this  is  true  even  if  the  action  ques- 
tioned seems  to  be  approved  by  the 
voters.  One  of  the  chief  objects  of 
the  Constitution  is  the  protection  of 
minorities  against  the  hasty  acts  of 
the  majority.  It  expresses  the  well- 
considered,  unimpassioned,  and  dor 
liberate  judgment  of  the  people.  It 
is  not  to  be  amended  informally. 
Twice,  two  legislatures,  with  newly 
elected  members  in  each  house, 
must  pass  upon  such  a  proposal  be- 
fore it  is  submitted  to  the  voters. 

Whether  .the  purpose  is  a  public 
one,  therefore,  is  no  longer  the  sole 
test  as  to  the  proper  use  of  the 
state's  credit.  Such  a  purpose  may 
not  be  served  in  one  particular  way. 
However  important,  however  use- 
ful, the  objects  designed  by  the  leg- 
islature, they  may  not  be  accom- 
plished by  a  gift  or  a  loan  of  credit 
to  an  individual  or  to  a  corporation. 
It  will  not  do  to  say  that  the  charac- 
ter of  the  act  is  to  be  judged  by  its 
main  object;  that,  because  the  pur- 
pose is  public,  the  means  adopted 
cannot  be  called  a  gift  or  a  loan.  To 
do  so  would  b^  to  make  meaningless 
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fhe  provision  adopted  by  the  Con- 
vention of  1846.  Gifts  of  credit  to 
railroads  served  an  important  pub- 
lic purpose.  That  purpose  was  dis- 
tinctly before  the  legislatures  that 
made  them.  Yet  they  were  still 
gifts,  and  so  were  prohibited. 

As  we  have  seen,  this  act  pro- 
vides that  $45,000,000  shall  be  raised 
by  the  state  upon  its  bonds,  and  the 
proceeds  applied  as  a  bonus  to  those 
who  have  been  in  the  military  serv- 
ice of  the  United  States.  We  have 
seen  also  that  the  proceeds  can  be 
used  only  for  this  one  object.  Is 
this  a  gift  or  a  loan  of  the  credit  of 
the  state?  Clearly  it  is  not  a  loan. 
A  loan  implies  repayment.  Here 
there  is  no  such  situation.  The 
bonds  are  issued  for  full  value. 
Their  proceeds  are  transferred  ab- 
solutely, with  no  promise,  express 
or  implied,  of  return. 

If  not  a  loan,  then  does  this  act 
contemplate  a  gift  of  the  state's 
credit?  In  answering  this  question 
the  mere  form  of  the  transaction  is 
immaterial.  If  the  gift  of  the  bonds 
of  the  state  to  a  railroad  corporation 
would  be  such  a  gift,  and  it  un- 
doubtedly would  be,  then  so  would 
be  an  issue  of  bonds  by  the  state 
with  the  express  condition  that  their 
proceeds  should  be  given  to  the  same 
corporation.  The  evasion  of  the 
constitutional  prohibition  would  be 
palpable,  and  it  could  not  and  should 
not  be  permitted. 

The  important  question  is,  there- 
fore, whether,  under  this  act,  the 
provisions  made  for  the  soldiers  and 
sailors  is  a  gift  to  them  or  a  gift  in 
eift-i>T  •t»te—  their  aid.  We  have 
r««o|CBitfoB  o(  held  that  a  payment 
•biiftation.  jQ  jjjj  individual  is 

not  a  gift  if  it  be  made  in  recogni- 
tion of  a  claim,  moral  or  equitable, 
which  he  may  have  against  the 
state.  "The  legislature,  however,  is 
not  prevented  from  recognizing 
claims  founded  on  equity  and  jus- 
tice, though  they  are  not  such  as 
could  have  been  enforced  in  a  court 
of  law  if  the  state  had  not  been  im- 
mune from  suit."  Munro  v.  State, 
223  N.  Y.  208, 216, 119  N.  E.  446. 
What  meaning,  then,  have  the 


courts  given  to  these  terms?  What 
is  an  equitable  or  moral  obligation 
against  the  state?  Instances  where 
such  payments  have  been  authorized 
are  many.  In  some  claims  have 
been  allowed  where  beneficial  serv- 
ices have  been  performed  for  the 
state  (Cole  v.  State,  102  N.  Y.  48, 
6  N.  E.  277) ;  in  others  where  prop- 
erty was  furnished  it  (O'Hara  v. 
Stete,  112  N.  Y.  146,  2  L.R.A.  603, 
8  Am.  St.  Rep.  726,  19  N.  E.  659) ; 
or  the  state  received  money  for  land 
the  title  to  which  proved  defective 
(Wheeler  v.  State,  190  N.  Y.  406, 
123  Am.  St.  Rep.  556,  83  N.  E.  54); 
or  work  was  done,  the  expense  of 
which,  in  equity,  the  state  should 
bear  (Lehigh  Valley  R.  Co.  v.  Canal 
Bd.  204  N.  Y.  471,  97  N.  E.  964, 
Ann.  Cas.  1913C,  1228) .  In  another 
class  of  cases  the  legislature  has  au- 
thorized payment  where  the  claim- 
ant had  been  injured  by  the  nei^- 
gence  of  the  servants  of  the  state. 
Splittorf  V.  State,  108  N.  Y.  205, 16 
N.  E.  322. 

These  cases  give  some  indication 
of  what  we  mean  when  we  speak  of 
a  moral  obligation.  In  all  some  di- 
rect benefit  was  received  by  the 
state  as  a  state,  or  some  direct  in- 
jury suffered  by  the  claimant  under 
circumstances  where,  in  fairness, 
the  state  might  be  asked  to  respond, 
— where  something  mora  than  a 
mere  gratuity  was  involved. 

We  are  referred,  however,  to 
three  cases  where  it  is  said  a  far 
wider  interpretation  was  given  to 
this  doctrine.  This  we  believe  to 
be  a  mistake.  In  Munro  v.  State, 
223  N.  Y.  208, 119  N.  E.  444,  Munro 
was  employed  by  the  state  in  what 
has  been  defined  as  a  hazardous  em- 
ployment in  connection  with  a  state 
hospital  for  the  insane.  Workmen's 
Compensation  Law  (Consol.  Laws, 
chap.  67),  §  2,  group  7.  While  en- 
gaged in  his  work,  he  was  struck 
by  one  of  a  gang  of  eigiiteen  insane 
patients,  who,  under  the  care  of  two 
keepers,  were  repairing  a  road. 
The  state  conceded  on  the  trial  that 
Sabilski,  who  assaulted  him,  was 
known  to  be'  dangerous,  and  also 
conceded  that  tiiere  was  ne^gence 
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in  pflfrmitting  him  to  be'workinsr  in 
a  gang  wil£  but  two  attendants. 
Under   these    circumatances   there 
was  a  clear  moral  obligation.    Mun- 
ro  was  injured  by  the  negligence  of 
the  state's  employees.    He  was  en- 
gaged in  the  kind  of  work  which, 
had  the  employer  been  an  individ- 
ual, would  have,  our  legislature  has 
said,  required  compensation  for  an 
accident,  irrespective  of  fault.     In 
Re  Borup,  182  N.  Y.  222,  108  Am. 
St.  Rep.  796,  74  N.  E.  888,  we  held 
that,  by  retroactive  statute,  the  leg- 
islature might  assume  liability  or 
require  a  town  to  assume  it  where 
the  owner's  property  was  injured 
by  a  change  of  the  grade  of  a  street, 
although,  at  the  time  of  the  change, 
no  recovery  was  possible.    The  law 
in  this  respect  was,  to  the  common 
idea,  unjust.    For  the  benefit  of  the 
public   a  private   injury   must  be 
borne  without  compensation.     We 
carefully  pointed  out  that  the  indi- 
vidual was  harmed  by  a  public  work 
authorized  by  the  state.    Under  such 
circumstances  it  might  fairly  be  said 
that  a  moral  claim  existed  to  com- 
pensation for  affirmative  acts  done 
under  its  authority.     In   Exempt 
Firemen's  Benev.  Fund  v.  Roome, 
93  N.  Y.  313,  45  Am.  Rep.  217,  vol- 
unteer firemen  in  New  York  city 
served  without  pay,  and  to  partly 
compensate   them    for  years   they 
were  exempted  from  certain  public 
duties,  and  also  a  tax  upon  foreign 
insurance  companies  was  paid  to  a 
corporation  representing  them,  for 
their  use  and  benefit.    The  corpora- 
tion in  turn  used  these  funds  to  aid 
them  when  they  became  disabled 
and  indigent.     When  the  paid  fire 
department  came  into  being  and  the 
volunteer  firemen  were  disbanded, 
the  exemptions  were  continued,  and 
so,  for  a  limited  time,  were  the  pro- 
visions as  to  this  tax.     Under  the 
circumstances  we  said  that  this  was 
not  a  gift.    It  was  the  performance 
of  its  equitable  obligation  by  the 
state.     The   firemen    had    enlisted 
with  this  provision  in  view;  they 
were  disbanded  without  fault  of 
their   own;   in   justice   the   state 
should  maintain  this  fund  in  l^e 


future  as  it  had  in  tba  past  until 
its  objects  were  accomplished. 
Again,  however,  this  obligation 
arose  because  of  the  acts  of  the 
state.  The  state  but  fulfilled,  and 
in  honor  it  should,  its  implied  prom- 
ise under  which  it  had  obtained  liie 
unpaid  service  of  the  firemen. 

In  every  case  that  we  have  found, 
therefore,  there  was  the  foundation 
of  a  claim  against  the  state  itself, 
however  imperfect.  In  all  there  was 
some  obligation,  not  enforceable 
against  it,  perhaps  because  it  might 
not  be  sued,  perhaps  because  the 
maxim  of  respondeat  superior  may 
not  be  invoked  against  it,  perhaps 
because  of  the  absence  of  some  small 
element,  the  presence  of  which 
would  give  a  legal  cause  of  action, 
and  where  without  that  element  pay- 
ment might  still  be  morally  re- 
quired. Thiey  are  cases  where  the 
state  is  allowed  to  make  compensa- 
tion for  benefits  which  it  has  re- 
ceived, or  for  injuries  which  have 
been  suffered  in  its  service,  or  be- 
cause of  its  acts  or  acts  done  under 
its  authority,  or  because  of  the  acts 
of  its  servants.  So  far,  at  least, 
when  we  have  used  the  term,  we 
have  implied  an  obligation, — some- 
thing that  binds, — if  not  in  law,  at 
least  in  morals.  There  must  be  a 
duty,  even  if  it  is  a  duty  not  en- 
forceable. The  desire  to  compen- 
sate those  to  whom  we  owe  grati- 
tude is  a  natural  one.  It  finds  ex- 
pression every  day  in  common  life. 
It  is  entirely  to  be  praised.  But  a 
"moral  obligation,"  when  we  use 
that  term  in  relation  to  the  spend- 
ing of  public  funds,  means  more 
than  this.    Gratitude  is  not  enough. 

Under  these  decisions,  is  the 
bonus  to  our  soldiers  and  sailors  the 
payment  of  an  obligation  due  them 
from  the  state  ?  This  is  the  ultimate 
question.  Upon  its  answer  depends 
the  validity  of  the  Act  of  1920.  It 
is  so  conceded  in  oiie  of  the  dissent- 
ing opinions,  and  in  discussing  it 
we  do  not  ignore  the  splendid  serv- 
ices and  the  great  patriotism  not 
only  of  the  American  Expeditionary 
Forces,  but  of  those  who  remained 
on  this  side  of  the  sea.    We  do  not 
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forget  the  love  and  admiration  that 
they  have  won  and  the  gratitude 
that  is  theirs.  We  know  that  when 
the  United  States  declared  war  it 
declared  it  for  the  whole  country; 
that  the  government  of  the  state  and 
the  government  of  the  United  States 
were  equally  interested  in  victory; 
that,  while  serving  the  United 
States,  our  soldiers  and  sailors  were 
also  protecting  New  York.  We 
were  all  vitally  interested  in  the 
war.  Defeat  spelled  unspeakable 
calamity.  Yet  the  men  who  gained 
the  victory  were  not  in  any  respect 
servants  of  the  state.  It  did  not 
caU  them  from  their  homes  or  lead 
them  to  battle.  It  did  nothing.  It 
exercised  no  authority.  It  is  said 
that  our  soldiers  were  taken  from 
homes  and  occupations  and  com- 
pelled to  Hsk  their  lives  for  inade- 
quate pay  while  others  earned  large 
wages  in  safety;  that  the  statute 
attempts,  in  a  small  way,- to  distrib- 
ute more  fairly  the  public  burden. 
It  is  all  true,  but  again  the  state  was 
not  the  actor.  Neither  it  nor  its 
servants  injured  anyone.  It  re- 
ceived no  property  for  which  it  has 
not  paid.  Nor  were  services  ren- 
dered to  it  in  any  sense  that  serv- 
ices were  not  rendered  to  every  city 
in  the  land.  That  services  rendered 
the  United  States  incidentally  bene- 
fited every  state  is  no  foundation 
for  a  claim  of  obligation,  however 
great  the  gratitude  due.  Gratitude 
may  impel  an  individual  to  reward 
his  benefactor.  One  may  do  as  he 
will  with  his  own.  The  state  of 
New  York  may  not.  Its  Constitu- 
tion forbids.  It  may  not  attempt  to 
equalize  among  its  citizens  inequali- 
ties caused  by  Federal  legislation. 
For  that  equalization  resort  must 
be  had  to  the  Federal  government. 
And  the  Federal  government  recog- 
nizes the  claim.  It  intends  to  dis- 
charge the  obligation  as  its  own. 
As  soon  as  its  finances  permit,  pay- 
ments are  to  be  made  that  it  is  esti- 
mated will  amount  to  between 
$3,000,000,000  and  $5,000,000,000. 
This  proposition  receives  popular 
approval.  It  is  not  forbidden  by 
our   national    Constitution.     Thus, 


and  thus  only,  can  everyone,  in 
whatever  state  he  may  reside,  re- 
ceive an  equal  reward  for  equal 
services.  And  when  the  time  comes 
for  this  distribution.  New  York,  as 
a  part  of  the  United  States,  will 
bear  a  very  large  proportion  of  the 
total  expense  involved.  So  it  will 
aid  in  repaying  the  moral  obligation 
which  is  due  from  the  country  to  its 
defenders.  But  under  this  act  it 
will  bear  a  double  burden.  Its  citi- 
zens will  pay  twice, — once  for  the 
state,  once  for  the  nation.  Is  New 
York  under  a  moral  obligation  to 
make  this  second  satisfaction? 

Should  we  give  the  words  "moral 
obligation"  the  broad  meaning 
urged  upon  us,  we  may  go  far. 
More  than  once  men  of  whom  we 
are  proud,  through  sheer  patriotism, 
have  gone  to  Washington  and 
served  us  in  serving  the  United 
States,  at  great  cost  to  themselves 
in  money  and  health  and  comfort 
Have  they  a  moral  claim  against  the 
state?  It  is  said  they  were  volun- 
tary agents;  that  they  were  not 
compelled  to  do  what  they  did.  Is 
the  obligation  less  towards  one  who 
aids  us  of  his  free  will  than  towards 
one  whom  the  law  constrains? 

On  its  face  the  act  itself  shows  an 
attempt,  not  to  pay  a  claim,  but  to 
give  a  reward.  No  distinction  is 
made  between  one  and  another. 
All,  whatever  their  merits,  whether 
their  duties  led  them  to  danger  or 
to  safety,  are  treated  alike.  No  at- 
tempt is  made  to  adjust  economic 
conditions.  And  as  a  reward,  not 
ia  payment,  the  public  rightly  re- 
gards it.  Did  the  majority  favor 
tiie  act  because  they  believed  they 
were  discharging  an  obligation? 
Or  was  their  vote  a  testimony  of 
their  gratitude?  We  are  told  that 
similar  statutes  have  been  passed 
elsewhere.  So  we  have  already  said. 
It  is  one  thing,  however,  to  quote 
such  practices  as  illustrating  those 
fundamental  principles  common  to 
free  governments  as  we  have  quoted 
them.  It  is  another  to  use  them  as 
defining  the  distinction  between  a 
gift  and  the  payment  of  an  obliga- 
tion necessitated  by  the  language  of 
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our  Constitution.  Such  decisions  as 
have  been  made  show  the  danger  of 
such  a  course.  In  Massachusetts 
the  justices  were  of  the  opinion  that 
money  might  lawfully  be  raised  by- 
taxation  to  pay  veterans  of  the  Civil 
War,  but  they  speak  of  such  a 
payment  as  a  gratuity.  Opinion  of 
Justices,  211  Mass.  608.  98  N.  E. 
338.  In  Wisconsin  money  was  to 
be  raised  by  taxation  to  pay  a  bonus 
to  veterans.  In  considering  the  con- 
stitutionality of  this  act,  the  court 
held  that,  notwithstanding  the  sol- 
diers served  the  United  States,  they 
also  served  Wisconsin,  and  that,  as 
the  object  was  to  promote  loyalty, 
the  act  served  a  public  purpose. 
But  the  question  we  must  decide, 
whether  any  moral  obligation  rested 
on  the  state  to  make  compensation, 
did  not  arise.  The  inference  is  that 
the  court  did  not  so  believe,  for  it 
treats  the  bonus  as  a  mere  gratuity. 
Further,  an  article  in  its  Constitu- 
tion similar  to  ours  (Wis.  Const. 
§  3,  art.  8)  was  not  violated,  not 
because  the  bonus  was  in  payment 
of  an  obligation,  but  because  the 
money  was  to  be  raised  by  taxation. 
State  ex  rel.  Atwood  v,  Johnson,  170 
Wis.  218,  7  A.L.R.  1617,  175  N.  W. 
589;  State  ex  rel.  Atwood  v.  John- 
son, 170  Wis.  251,  176  N.  W.  224. 
In  Minnesota  the  money  necessary 
to  pay  a  bonus  was  to  be  borrowed. 
It  was  held  that  the  purpose  of  the 
loan  was  public  and  the  act  constitu- 
tional. A  clause  like  ours  was  in 
the  Constitution  (§  10,  art.  9),  but 
this  phase  of  the  matter  seems  not 
to  have  been  argued.  Certainly  it 
was  not  referred  to  in  the  opinion. 
Gustafaon  v.  Rhinow,  144  Minn. 
415,  175  N.  W.  903.  Again,  in 
Washington  a  bonus  was  to  be 
financed  by  an  issue  of  bonds. 
Again,  too,  a  similar  clause  in  the 
Constitution  (§5,  art.  8)  was  not 
referred  to.  But,  in  discussing 
■whether  the  purpose  of  the  act  was 
public,  the  court  did  say  that  moral 
obligation  to  make  a  compensation 
rested  on  the  state.  State  ex  rel. 
Hart  V.  Clausen,  —  Wash.  — ,  13 
A.L.R.  580, 194  Pac.  793. 


As  striking  an  illustration  as  can 
be  found  of  the  general  understand- 
ing of  this  subject  may  be  found  in 
a  recent  message  of  the  President  of 
tUe  United  States  to  Congress.  He 
says:  "I  have  commended  the  pol- 
icy of  generous  treatment  of  the 
nation's  defenders,  not  as  a  part  of 
any  contract,  not  as  a  payment  of 
a  debt  that  is  owing,  but  as  a  mark 
of  the  nation's  gratitude." 

We  need,  however,  go  no  further 
than  our  own  decisions.  We  have 
used  the  same  language  under  like 
circumstances.  In  1892  an  act  was 
passed,  directing  supervisors  to 
raise  by  tax  and  pay  each  man 
drafted  in  the  Civil  War  the  sum  of 
$300.  Such  men  never  received  a 
bounty.  They  were  compelled  to 
serve,  as  the  majority  of  the  sol- 
diers and  sailors  of  this  war  served, 
under  an  act  of  the  national  govern- 
ment granting  them  no  compensa- 
tion except  their  military  pay.  We 
said  our  national  government  had 
the  right  to  call  upon  these  men, 
and  that  they^  had  no  claim,  legal 
or  equitable,  against  the  town  or 
county  where  the  money  was  to  be 
raised.  Those  who  served  under 
conscription  only  discharged  their 
obligation  to  the  general  govern- 
ment. They  did  nothing  more  than 
fulfil  their  duties  as  citizens,  and 
we  called  the  proposed  grant  a 
gratuity.  It  is  true  the  case  might 
have  been  decided  upon  another 
ground  alone.  As  a  fact  it  was  not. 
Therefore  what  this  court  said  can- 
not be  treated  as  dictum.  And  if, 
because  of  the  circumstances,  there 
was  no  equitable  claim  against  a 
county,  it  would  seem  there  was 
none  against  the  state.  The  same 
reason  would  be  applicable.  Bush 
V.  Orange  County,  159  N.  Y.  213, 
45  L.R.A.  556,  70  Am.  St.  Rep.  538, 
53  N.  E.  1121. 

We  are  not  forgetful  of  the  fact 
that,  if  there  is  any  reasonable 
ground  for  the  legislative  decision 
that  a  moral  obligation  exists,  the 
courts  may  not  intervene.  If  there 
is  such  a  ground,  the  legislature 
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must  determine  whether  the  claim 
shall  be  recognized. 
uJV^to.  b7  But  the  prohibi- 
mSl^'rlbifK^!  **o"s  of  the  Consti- 
tioB  to  par—        tution  may  not  be 

sertion  that  such  an  obligation  ex- 
ists, when  in  fact  it  does  not. 
Arbitrary  action  may  not  convert  a 
wrong  into  a  right. 
Such,  we  believe,  is  the  situation 
here.  The  state 
S'o'rS'SJ.Tiwtto.  proposes  to  give  its 

— PAyment  br  Credit     tO     tlie     SOl- 

SldTe™. '■•''"•'  diers  and  sailors, 
not  to  satisfy  any 
obligation  that  it  owes  them,  but  as 
a  gratuity.  The  act 
f»w!Jlirt'Sf**  is,  therefore,  pro- 
credit  by  stMe-.  hibited  by  §  1  of 
^idun?  article  7  of  the  Ck)n- 

tition. 
'The  credit  of  the  state  shall  not 
should  be  reversed,  and  judgment 
should  be  rendered  in  favor  of  the 
defendant  against  the  plaintiff,  with 
costs  in  this  court. 

Hiscock,  Ch.  J.,  and  Hogan,  Mc- 
Laughlin, and  Crane,  JJ.,  concur. 

Cardozo,  J.,  dissenting: 

"The  credit  of  the  state  shall  not 
in  any  manner  be  given  or  loaned 
to  or  in  aid  of  any  individual,  as- 
sociation or  corporation."  N.  Y. 
Const,  art.  7,  §  1.  The  purpose  of 
the  prohibition  is  revealed  in  its  his- 
tory. 2  Lincoln,  Const.  History  of 
N.  Y.  p.  87.  The  purpose  was  to 
put  an  end  to  the  use  of  the  credit 
of  the  state  in  fostering  the  growth 
of  private  enterprise  and  business. 
That  is  the  mischief  which  gives 
understanding  of  the  remedy.  I  do 
not  mean  that  the  prohibition  is  to 
be  limited  to  the  particular  evil  that 
inspired  it.  It  is  limited,  however, 
to  evils  of  a  kindred  nature.  The 
credit  of  the  state  may  not  be 
pledged  in  aid  of  an  individual  who 
has  no  claim  in  justice  or  morals  to 
relief  or  compensation.  It  may  be 
pledged  in  recognition  of  an  honor- 
able obligation,  to  effect  a  propor- 
tionate and  equitable  distribution  of 
the  burdens  of  public  service.   Mun- 


ro  V.  State,  223  N.  Y.  208,  216,  119 
N.  E.  444;  Re  Borup,  182  N.  Y.  222, 
108  Am.  St.  Rep.  796,  74  N.  B.  838; 
Exempt  Firemen's  Benev.  Fund  v. 
Roome,  93  N.  Y.  813,  326,  45  Am. 
Rep.  217.  Payments  so  made  or 
promised  are,  in  one  sense,  gifts,  for 
they  are  the  voluntary  assumption 
of  liabilities  not  theretofore  imposed 
by  law.  They  are  not  gifts,  how- 
ever, in  the  sense  of  the  prohibition 
under  discussion,  for  their  animat- 
ing purpose  is  not  benefaction,  bat 
requital. 

We  are  told  that  requital,  if  due 
at  all,  is  due,  not  from  the  state,  but 
from  the  nation,  which  summoned 
the  host  to  service.  I  find  myself 
unable  to  define  by  bounds  so  artifi- 
cial the  claims  of  equity  and  honor. 
The  service  that  preserved  the  Ufe 
and  safety  of  tiie  nation  preserved 
at  the  same  time  the  life  and  safety 
of  the  states.  Opinion  of  Justices, 
190  Mass.  611,  615,  77  N.  E.  820; 
Gilbert  v.  Minnesota,  25  \  U.  S. 
325,  328,  65  L.  ed.  — ,  41  Sup.  Ct 
Rep.  125 ;  Gustaf  son  v.  Rhinow,  144 
Minn.  415,  175  N.  W.  903;  State 
ex  rel.  Atwood  v.  Johnson,  170  Wis. 
251,  176  N.  W.  224.  If  somethmg 
is  still  due  beyond  the  letter  of  the 
bond  (Opinion  of  Justices,  175 
Mass.  599,  49  L.R.A.  564,  57  N.  E. 
675),  state,  as  well  as  nation,  will 
not  rest  till  justice  has  been  done. 
Neither  can  silence  conscience  by 
referring  the  claimant  to  the  other. 
I  am  not  convinced  by  the  argument 
that  reparation,  if  due  from  our 
legislature  to  residents  of  New 
York,  is  due  in  equal  measure  to 
residents  of  Maine  and  California. 
Each  state  may  fairly  be  left  to  take 
care  of  its  own.  Most  have  already 
done  so.  One  finds  it  hard  to  believe 
that  they  have,  all  of  them,  been 
meddling  in  matters  not  of  their 
concern.  It  is  the  state  rather  than 
the  nation, — possessing,  as  the  state 
does,  the  residuary  powers  of  gov- 
ernment,— which,  in  our  Federal 
system,  is  to  be  viewed  as  parens 
patris.  The  parent  does  not  listen 
unmoved  to  the  necessities  of  her 
sons  who  have  fought  in  her  defoiae. 
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then,   to   the    question    on  their  return  tiiat  business  must 

be  rebuilt,  and  employment  soutrht 

Then,  too,  the  shock  and 


I   pass, 

"Aether  the  lesrislature  might  rea- 
sonably hold  that  men  who,  in  srreat- 
ly  serving,  had  also  greatly  suffered, 
gained  thereby  a  claim  to  reparation 
for  their  suffering.  I  mean,  of 
course,  a  claim  in  justice  or  equi^ 
or  morals  or  honor.  Great  achieve- 
ment and  great  sacrifice  have  been 
meagerly  rewarded.  The  perils  of 
battle,  the  hardships  of  camp  and 
trench,  may  be  poorly  paid  at  any 
price ;  few  will  assert  that  they  are 
recompensed  at  the  rate  of  $1  a  day. 
Even  for  those  who  did  not  reach 
the  firing  line,  there  were  the  pangs 
of  separation  from  home  and  kin- 
dred, the  anxieties  and  the  strain 
of  a  new  and  hazardous  adventure. 
Legislature  and  people,  beneficiaries 
of  this  devotion,  have  heard  the  call 
of  a  moral  duty  to  mitigate  the  dis- 
parity between  suffering  and  re- 
quital. But  the  catalogue  of  suffer- 
ing does  not  end  with  pain  of  mind 
and  body.  There  was  money  loss  as 
well,  or  so,  at  least,  a  legislature, 
looking  at  average  conditions,  might 
not  unreasonably  believe.  Its  judg- 
ment in  such  matters  must  prevail 
unless  wholly  arbitrary  and  base- 
lesSi  Stubbe  v.  Adamson,  220  N.  Y. 
459,  469,  116  N.  E.  372.  Labor  in 
the  market  was  paid  with  no  such 
modest  stipend  as  these  men  re- 
ceived for  labor  in  submarine  and 
trench.  Even  with  food  and  hous- 
ing added  to  the  stipend,  we  cannot 
say  that  there  is  mere  caprice  in 
a  finding  of  the  lawmakers  that 
compensation  was  inadequate. 
Often  the  stipend  was  sent  home  for 
the  benefit  of  relatives  who,  if  not 
wholly  dependent  on  the  absent  one, 
had  need  of  something  more  if  they 
were  to.be  maintained  in  his  absence 
according  to  the  standards  of  the 
past.  Lost  also  were  indefinite  op- 
portunities for  profit  and  advance- 
ment. While  soldiers  and  sailors 
risked  their  lives  abroad,  wages  ab- 
normally high  were  the  reward  of 
those  who  stayed  behind.  The 
losses  did  not  end  with  peace.  Men 
who  had  left  their  callings  over- 
night, breaking  up  the  old  relations 
of  busmess  and  employment,  found 


anew. 

strain  provoked  a  period  of  reaction, 
in  which  idleness  was  inevitable. 
New  losses  must  be  suffered  till 
work  could  be  resumed,  and  life  ad- 
justed to  the  ways  of  peace.  It  is 
significant,  I  think,  that  the  statute 
limits  the  bonus  to  soldiers  and  sail- 
ors of  the  lower  grades;  i.  e.,  to 
those  whose  pay  was  smallest,  and 
who  are  most  in  need  of  aid.  Of 
these,  some  may  bear  a  loss  more 
easily  than  others,  but  for  many,  if 
not  for  all,  there  will  be  loss  in  some 
degree.  Legislation  in  such  matters 
must  take  note  of  average  condi- 
tions. Tenement  House  Dept.  v. 
McDevitt,  215  N.  Y.  160,  167,  109 
N.  E.  88,  Ann.  Cas.  1917A,  455. 
The  problem  is  too  complex,  the 
difficulty  of  proof  too  great,  for  in- 
vestigation of  the  individual  case, 
and  adjustment  of  reward  accord- 
ingly. We  take  judicial  notice  of 
these  things.  People  ex  rel.  Dur- 
ham Realty  Corp.  v.  La  Fetra,  230 
N.  Y.  429,  130  N.  E.  601;  People 
V.  Charles  Schweinler  Press,  214  N. 
Y.  395,  L.R.A.1918A,  1124,  108  N. 
E.  639,  Ann.  Cas.  1916D,  1059 ;  Re 
Stubbe  V.  Adamson,  220  N.  Y.  459, 
116  N.  E.  372.  We  take  judicial 
notice,  too,  that  since  the  beginnings 
of  our  history  a  sense  of  the  moral 
obligation  to  give  aid  to  the  return- 
ing soldier  has  been  felt  and  acted 
on  by  government.  United  States 
V.  Hall,  98  U.  S.  343,  346,  25  L.  ed. 
180,  181.  The  call  of  these  and  kin- 
dred equities  has  been  heard  and 
answered  in  the  past.  Are  the 
equities  so  feeble,  is  their  sum- 
mons so  plainly  an  illusion,  that  we 
may  answer  them  no  more? 

We  have  held  that  the  legislature 
is  still  free,  with  all  the  restrictions 
imposed  by  the  Constitution  upon 
gifts  of  money  or  of  credit,  to  as- 
sume liability  in  law  when  liability 
may  be  found  in  equity  or  honor. 
Lehigh  Valley  R.  Co.  v.  Canal  Bd. 
204  N.  Y.  471,  97  N.  E.  964,  Ann. 
Cas.  1913C,  1228.  Equity  and  hon- 
or are  the  same  as  in  olden  days. 
The   Constitution   does   not   define 
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them,  nor  seek  to  circuinscribe  their 
content.  An  employee  in  a  state 
hospital  was  injured  by  the  assault 
of  a  patient  confided  to  his  care. 
Munro  v.  State,  223  N.  Y.  208,  119 
N.  E.  444.  A  statute,  after  the 
event,  declared  that,  upon  a  find- 
ing by  the  court  of  claims  that  the 
injuries  "were  so  sustained,"  dam- 
ages therefor  should  "constitute  a 
legal  and  valid  claim  against  the 
state."  We  held  that  the  right  to 
reparation  was  so  rooted  in  equity 
and  fairness  tha^  the  legislature 
was  free  to  recognize  it  by  assum- 
ing liability.  We  did  not  put  our 
decision,  as  the  legislature  did  not 
base  the  statute,  upon  any  theory 
of  negligence  in  the  conduct  of  the 
enterprise.  The  claimant  had  been 
injured  by  an  "unforeseen  accident" 
(223  N.  Y.  216),  as  the  result  of 
service  to  the  state,  and  that  was 
thought  enough,  though  the  state 
was  not  at  fault.  If  a  hospital  at- 
tendant, serving  in  times  of  peace, 
has  a  moral  claim  to  be  indemnified 
against  the  risks  of  an  employment 
which  he  was  free  to  accept  or  to 
reject,  the  soldier,  injured  in  a  war, 
has  at  least  an  equal  equity.  I  can- 
not doubt  that,  under  Munroe  v. 
State,  supra,  a  bonus  or  pension  to 
the  maimed  or  incapacitated  would 
be  the  recognition  and  fulfilment  of 
a  moral  obligation,  and  not  a  largess 
or  donation,  the  dole  of  charity  or 
benevolence.  The  conscience  of  the 
state  would  listen  with  little  pa- 
tience to  the  argument  that  wounded 
and  disabled  had  no  claim  upon  its 
bounty  because  wounds  and  disabil- 
ities were  suffered  in  the  service  of 
the  nation.  This  the  prevailing 
opinion  apparently  concedes,  though 
I  cannot  reconcile  the  concession 
with  the  logic  of  its  theorem.  Relief 
in  such  circumstances  would  not 
rest  upon  the  narrow  ground  that 
the  injured  or  disabled  might  be  in 
danger  of  becoming  paupers.  It 
would  be  due.  If  so,  the  legislature 
should  read  the  promptings  of  mor- 
ality, though  all  were  self-support- 
ing. Aid  to  men  thus  stricken  is 
not  benevolence  to  the  poor.  It  is 
An  attempt,  however  feeble,   with 


sacrifice  outweighing  payment,  to 
set  the  balance  true. 

If  the  account  may  be  recast  by 
adjusting  recompense  to  suffering 
when    the    disparity   disturbs    the 
conscience,  it  is  for  the  legislature 
to  declare  when  conscience  is  dis- 
turbed.   Not  this  form  of  sacrifice 
or  that,  to  the  exclusion  of  another, 
but  merely  sacrifice  unrequited,  is 
the  basis  of  its  power.    I  cannot 
say  that  there  is  an  equity  in  un- 
requited wounds,  and  none  in  other 
suffering  of  body  or  of  mind.    The 
grip  is,  indeed,  weaker,  and  yet  it 
can  be  felt.    I  cannot  say,  if  there 
is  an  equity  in  suffering  of  body  or 
of  mind,  that  there  is  none  in  eco- 
nomic suffering,  the  loss  of  money 
or    money's    worth.     Few    would 
doubt  this  if  the  soldiers  had  re- 
ceived no  pay  at  all.    Pay  so  inade- 
quate as  to  be  almost  nominal  does 
not  greatly  chaiige  the  balance.    A 
has  saved  the  life  of  B,  or  of  B's 
child,' and  in  so  doing  has  suffered 
loss.    Many  a  man  in  B's  case  would 
feel  that  the  loss  should  be  repaired. 
We  deal  here  with  a  like  service, 
not  of  one  man,  but  of  an  army. 
"That  which  would  have  been  mere- 
ly a  charity  or  a  gift  is  not  such  by 
reason  of  the  service  given,  the  con- 
sideration rendered,  the  honorable 
obligation  incurred."  Exempt  Fire- 
men's Benev.  Fund  v.  Roome,  93  N. 
Y.  326,  46  Am.  Rep.  217.    We  err 
when  we  envisage  the  soldier's  rela- 
tion to  the  government  in  the  cate- 
gory of  contract.     Contract  in  the 
true  sense  there  is  none,  but  service 
conscripted  by  the  sovereign;  and, 
even   though   not  conscripted,  re- 
warded at  its  will.  That  is  why  pay- 
ment of  the  wage  does  not  always 
satisfy  the  conscience  that  there  haa 
been  payment  of  the  debt.  The  Con- 
stitution does  not  silence  these  mut- 
terings  of  spiritual  disquiet  when 
sacrifice   unevenly   distributed  op- 
presses those  who  profit  by  it  with 
the  sense  of  a  burden  undischarged. 
Our  ruling  in  Re  Borup,  182  N.  Y. 
222,  108  Am.  St.  Rep.  796,  74  N.  E. 
838,  was  founded  in  that  truth.  We 
held  that  it  was  in  the  power  of 
the    legislature,    hy   a    retroactive 
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statute,  to  assume  liability  to  a  land- 
owner injured  by  a  change  of 
grade,  though,  at  the  time  of  the 
change,  the  impairment  of  value 
■was  damage  without  wrong.  Under 
the  law  before  the  statute,  the  loss 
was  one  of  the  incidents  of  life  in 
organized  society.  It  was  part  of 
the  price  which  the  citizen  must 
pay  for  the  benefits  of  government. 
We  held  that  the  legislature  might 
readjust  the  incidence  of  the  bur- 
den, might  establish  a  more  equita- 
ble distribution  between  the  in- 
dividual and  the  public,  through  the 
voluntary  acceptance  of  liability  for 
a  loss  which  was  without  a  remedy 
when  suffered.  I  cannot  yield  to  an 
appraisal  of  values  that  would  find 
the  basis  of  an  equity  there,  and  a 
mere  cobweb,  and  illusion,  here.  In 
neither  case  is  there  legal  liability 
unless  the  legislature  assumes  one. 
In  each  there  is  an  unequal  pressure 
of  the  burdens  and  the  power  of 
government  upon  one  man  and  upon 
others.  The  readjustment  of  these 
burdens  along  the  lines  of  equality 
and  equity  is  a  legitimate  function 
of  ^the  state  as  long  as  justice  to  its 
citizens  remains  its  chief  concern. 
Oswego  &  S.  R.  Co.  v.  State,  226  N. 
Y.  351,  124  N.  E.  8. 

I  am  led,  therefore,  to  the  con- 
clusion that  the  payment  of  this 
bonus,  as  money  earned,  but  not  re- 
ceived, is  not  wholly  without  sup- 
port in  something  which  the  legis- 
lature might  estimate  as  a  moral 
or  honorary  obligation.  If  there  is 
any  reasonable  basis  for  such  an 
estimate,  for  such  a  conception  of 
equity  and  justice,  the  courts  must 
yield  to  the  judgment  of  the  legis- 
lature that  it  is  worthy  of  recogni- 
tion. The  question  is,  then,  one  that 
the  legislature  must  determine  for 
itself.  United  States  v.  Realty  Co. 
163  U.  S.  427,  444,  41  L.  ed.  215, 
221,  16  Sup.  Ct.  Rep.  1120;  Oswego 
&  S.  R.  Co.  V.  State,  supra,  at  page 
357  of  226  N.  Y.,  124  N.  E.  10.  "Its 
decision  .  .  .  can  rarely,  if  ever, 
be  the  subject  of  review  by  the  ju- 
dicial branch  of  the  government." 
United  States  v.  Realty  Co.  supra; 
cf.  Opinion  of  Justices,  175  Mass. 


599,  at  page  602,  49  L.R.A.  564,  6T 
N.  E.  677.  Some  may  think  the 
service  so  far  beyond  requital  that 
the  attempt  should  be  surrendered 
for  mere  futility.  Others  may  think 
that  high  and  unselfish  sacrifice  is 
cheapened  when  repaid  in  money. 
Others,  again,  may  think  that,  for 
the  sake  of  the  economic  or  financial 
stability  of  the  commonwealth, 
losses  already  suffered  should  be 
left  to  lie  where  they  have  fallen. 
These  are  questions  of  political  or 
legislative  expediency.  I  make  no 
attempt  to  answer  them.  I  am  not 
to  substitute  my  judgment  for  the 
judgment  of  the  lawmakers.  The 
act,  moreover,  was  either  valid  or 
invalid  at  the  date  of  its  enactment. 
Its  validity  cannot  turn  upon  the 
hope  or  expectation  that  aid,  at 
some  indefinite  period  hereafter, 
may  be  granted  by  the  nation.  Im- 
pressive is  the  list  of  like  statutes 
to  be  found  in  other  states  (Cali- 
fornia, Connecticut,  Maine,  Massa- 
chusetts, Michigan,  Minnesota,  Mon- 
tana, Nevada,  New  Jersey,  New 
Hampshire,  North  Dakota,  Oregon, 
Rhode  Island,  South  Dakota,  Ver- 
mont, Washington,  Wisconsin,  and 
Wyoming),  as  well  as  in  foreign 
countries  (Italy,  France,  Great 
Britain,  Canads^  and  Australia). 
Impressive,  too,  is  the  vote  in  favor 
of  our  own  statute,  when  submitted 
to  the  electors.  I  cannot  bring  my- 
self to  believe  that  all  these  con- 
curring acts  were  unmoved  by  any 
conception  of  honor  or  of  duty,  or 
that  the  conception,  if  held,  had  no 
basis  in  reality.  If  there  be  the 
possibility  of  conflicting  motives, 
those  that  vitiate  are  to  be  rejected, 
and  those  that  validate  presumed. 

We  are  warned  that  the  recogni- 
tion of  this  equity  may  be  followed 
by  the  recognition  of  others  still 
weaker  and  more  rarefied.  All 
sorts  of  hypothetical  situations  are 
suggested  in  the  briefs  of  counsel, 
and  held  before  us  in  terrorem.  I 
am  not  swerved  by  these  forebod- 
ings. I  do  not  know  the  equity  that 
is  incapable  of  being  reduced  to  an 
absurdity  when  extended  by  some, 
process  of  analogy  to  varying  con-. 
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ditions.  Here,  as  often  in  the  law, 
the  difference  between  right  and 
wrong  is  a  difference  of  degree. 
Most  of  these  imaginary  problems 
will  never  in  fact  arise.  They  as- 
sume a  legislature  and  an  electorate 
without  responsibility  or  conscience. 
The  public  credit  is  not  pledged  in 
these  cases  by  the  legislature  idone. 
The  pledge  is  invalid  unless  ratified 
by  the  vote  of  the  electors.  Const, 
art.  7,  §  4.  I  find  little  opportunity 
here  for  the  charlatan  or  the  cheat. 
Something  more  than  a  bizarre  and 
shadowy  pretense,  some  service 
stirring  the  deep  currents  of  public 
gratitude  and  loyalt^r,  will  be  needed 
before  these  protecting  dykes  and 
dams  are  overcome  and  flooded. 
But  the  existence  of  a  power  is  not 
refuted  by  demonstrating  the  op- 
portunity for  its  abuse.  The  abuse 
must  be  dealt  with  when  it  arises. 
Opinion  of  Justices,  supra.  We  may 
not  nullify  a  statute  from  mere  mis- 
trust of  the  capacity  of  legislature 
and  people  to  use  their  power  wise- 
ly. I  am  persuaded  that  hundreds 
of  thousands  of  earnest  men  and 
women  believe  that  justice  .  and 
equity  demand  the  payment  of  this 
bonus.  They  may  be  wrong.  I  do 
not  know.  It  is  enou.(jh  that  I  can- 
not characterize  their  belief  as  a 
vagary  of  the  mind, — an  idle  dream 
or  phantasy, — an  irrational  pre- 
tense. 

None  of  the  previous  cases  in  this 
state  controls  the  case  before  us. 
Bush  V.  Orange  County,  169  N.  Y. 
212,  45  L.R.A.  556,  70  Am.  St.  Rep. 
538,  53  N.  E.  1121,  is  not  decisive. 
The  claim  of  drafted  men,  or  of 
those  who  had  hired  a  substitute, 
that  they  should  receive,  many 
years  after  the  Civil  War,  a  bounty 
equal  to  that  paid  as  a  reward  for 
volunteering,  had  small  support  in 
morals  (cf.  Opinion  of  Justices,  190 
Mass.  611,  77  N.  E.  820;  Opinion 
of  Justices,  211  Mass.  608,  98  N.  E. 
838).  That  decision,  moreover, 
could  stand  on  the  single  ground 
ttiat  the  debt,  contracted  by  a  coun- 
ty,  was  not  one  for  county  purposes, 
and  that  there  was  surely  no  moral 
obligation  resting  on  the  county. 


even  though,  upon  some  strained 
theory,  we  might  ascribe  one  to  the 
state.  The  Mahon  Case  (Mahon  v. 
Board  of  Education,  171  N.  Y.  263, 
89  Am.  St.  Rep.  810,  63  N.  E.  1107), 
does  not  control,  for  the  teachen 
were  servants  of  the  municipally, 
who  had  made  a  voluntary  contract, 
and  the  Constitution  prohibits  the 
grant  of  extra  compensation  to  pub- 
lic officers,  servants,  agents,  or  con- 
tractors of  the  state,  or  of  its  civil 
subdivisions.  Art  3,  S  28.  That 
provision  is  inapplicable  here,  for 
it  postulates  a  contract  to  which  the 
state  or  the  municipality  was  a 
party,  and  not  submission  to  a  man- 
date, issued  by  another  agency  of 
government,  where  volition  is  ex- 
cluded. What  was  said  in  the  other 
cases,  so  far  as  it  is  applicable  here, 
was  obiter.  We  may  even  assume, 
in  accordance  with  the  rather 
sweeping  dictum  of  Cullen,  Ch.  J, 
that  there  is  no  longer  room  for  the 
play  of  mere  gratitude  and  charity. 
Lehigh  Valley  R.  Co.  v.  Canal  Bd. 
204  N.  Y.  471,  97  N.  E.  964,  Ann. 
Cas.  1913C,  1228.  The  dictum  is 
coupled  with  the  concession  that 
room  there  still  is  for  the  recogni- 
tion of  the  claims  of  equity  and  jus- 
tice. 204  N.  Y.  475,  476.  Exempt 
Firemen's  Benev.  Fund  v.  Roome, 
93  N.  Y.  313,  45  Am.  Rep.  217,  and 
Munro  v.  State,  223  N.  Y.  208,  119 
N.  E.  444,  show  how  plastic  and 
comprehensive  is  the  content  of 
those  terms.  There  is  a  difference, 
not  to  be  ignored,  between  profit 
and  indemnity.  If  the  soldiers  had 
not  suffered,  and  the  sole  purpose 
of  the  bonus  were  to  reward  them 
above  others,  the  reward  might  be 
said  to  have  no  basis  except  grati- 
tude, a  free  offering  of  thanksgiv- 
ing, untouched  by  the  admixture  of 
any  sentiment  of  justice.  Their 
service  has  been  coupled  with  sacri- 
fice, and  from  the  union  of  the  two 
there  is  bom  the  equity  that 
prompts  to  reparation. 

The  judgment  should  be  affirmed, 
with  costs. 

Pound,  J.,  dissenting: 

The  New  York  Constitution  (art 
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7,  S  1)  provides:  'The  credit  of 
the  state  shall  not  in  any  manner 
be  given  or  loaned  to  or  in  aid  of 
any  individual,  association  or  cor- 
poration." 

I  am  unable  to  agree  with  my 
associates  that  this  limitation  pro- 
hibits the  creation  of  a  debt  upon 
submission  to  the  people,  pursuant 
to  article  7,  §  4,  for  the  purpose  of 
raising  money  to  pay  soldiers'  bo- 
nuses or  for  any  other  public  pur- 
pose which  is  to  be  carried  out  by 
the  state  itself  without  the  inter- 
vening agency  of  an  individual, 
association,  or  corporation. 

The  credit  of  the  state  is  not 
given  to  or  in  aid  of  the  recipients 
of  the  state's  bounty  under  chapter 
872,  Laws  of  1920.  It  is  not  given 
or  loaned  "in  any  manner."  It  is 
sold  in  the  market  to  the  purchasers 
of  the  bonds.  The  borrowed  money 
becomes  the  money  of  the  state,  and 
is  held  subject  to  the  provisions  of 
article  8,  §  9.  It  may  not  be  given 
"to  or  in  aid  of  any  .  .  .  private 
undertaking."  Except  for  such 
limitation,  it  may  be  given  to  in- 
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dividuals  for  any  public  purpose, 
"in  pursuance  of  an  appropriation 
by  law,"  but  not  otherwise.  Const, 
art.  3,  §  21. 

The  payment  of  soldiers'  bonuses 
is,  or  may  be  recognized  as  being, 
for  a  public  purpose  and  a  public 
undertaking.  The  purpose  and  the 
undertaking  are  to  supplement  the 
pay  of  the  soldiers,  and  thereby  to 
promote  military  zeal  in  tlie  future. 
Whether  the  sense  of  gratitude  or 
the  sense  of  obligation  prevailed 
with  the  legislature  and  the  people 
as  the  impulse  of  the  legislation, 
whether  the  bonus  is  to  be  regarded 
as  alms  or  honorarium,  thus  be- 
comes a  matter  of  indifference  to  the 
court.  What  to  one  seems  an  act  of 
gratitude  becomes  to  another  the 
recognition  of  an  equity.  But  the 
state  may  borrow  money  for  its  pub- 
lic purposes,  whether  moved  thereto 
by  benevolence  or  by  moral  con- 
straint, so  long  as  no  association, 
corporation,  or  private  undertaking, 
acting  as  a  quasi  state  agency,  re- 
ceives the  money  or  is  thereby  aided. 

I  vote  to  aihrm. 


ANNOTATION. 
ConsdtntkHialtty  of  statntes  providing  for  boonty  or  pensioii  for  soldiers. 


The  cases  on  the  above  question  are 
collected  and  discussed  in  annotation 
in  7  A.L.R.  1636,  and  13  A.L.R.  587. 
Since  the  preparation  of  those  notes, 
the  only  state  which  has  passed  upon 
the  constitutionality  of  soldier  bonus 
laws  apparently  is  New  York,  in  which 
the  statute  providing  for  the  issuance 
of  bonds  the  proceeds  of  which  were 
to  be  paid  as  a  bonus  to  soldiers  and 
sailors  in  the  late  World  War  at  the 
rate  of  ?10  for  each  month  of  active 
service,  with  a  maximum  of  $250,  was 
held  unconstitutional.  The  particular 
constitutional  provisions  on  which  the 
decision  rests  are  that  "the  credit  of 
the  state  shall  not  in  any  manner  be 
given  or  loaned  to  or  in  aid  of  any 
individual;"  and  that  "neither  the 
credit  nor  the  money  of  the  state 
shall  be  given  or  loaned  to  or  in  aid 
of  .  .  .  any  private  undertaking." 
The  nfajority  view  was  that  the  bonus 


was  a  "gift"  to,  or  in  aid  of,  those  who 
had  served  in  the  war,  within  the 
meaning  of  these  constitutional  pro- 
visions. In  taking  this  view  the 
court  held  that  the  bounty  was  not 
in  discharge  of  a  moral  or  equit- 
able obligation  against  the  state,  »« 
as  to  bring  the  case  within  the 
principle  of  its  former  decisions  in 
which  it  held  that  a  payment  to 
an  individual  is  not  a  gift  if  it  is 
made  in  recognition  of  a  claim,  moral 
or  equitable,  which  he  may  have, 
against  the  state.  Gratitude,  the 
court  said,  was  insufficient.  And  the 
further  position  is  taken  that  the  ob- 
ligation, if  any,  rests  on  the  Federal 
government,  and  not  on  the  state. 

The  decision  of  the  New  York  court 
in  the  reported  case.  (PEOPLE  v.  West- 
chester Nat.  Bank,  ante,  1344)  will 
doubtless  be  given  great  weight  in 
other  states  which  have  not  yet  passed 
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on  the  question.  It  appears  to  be  espe- 
cially important  in  view  of  the  fact 
that  it  seema  to  be  opposed  to  the, 
trend  of  the  recent  decisions  on  the 
question  of  the  validity  of  bonus  laws. 
The  question  is  one  upon  which  the 
courts  are  likely  to  differ  in  opinion, 
even  thous^h  the  constitutional  pro- 
visions involved  are  somewhat  similar. 
And  the  dissenting  opinior)  of  Cardozo, 
J.,  will  doubtless  commend  itself  to 
many  courts. 

It  may  be  noted  that  the  New  York 
court  takes  the  view  that  money  raised 
for  payment  of  bounties  is  for  a  pub- 
lic purpose,  and  that  the  decision  does 


not  apparently  preclude  the  raising  of 
funds  by  taxation  for  military  boun- 
ties, but  rather  turns  on  the  proposi- 
tion that  the  "credit"  of  the  state  can- 
not be  used  for  this  purpose.  And  in 
view  of  the  public  purpose  involved, 
it  would  seem  that  the  coustitutional 
provision  prohibiting  the  giving  of 
money  of  the  state  to  or  in  aid  of 
"any  private  undertaking"  would  not, 
under  this  decision,  necessarily  pre- 
clude an  appropriation  for  military 
bounties  of  money  already  in  the 
hands  of  the  state,  and  not,  for  some 
other  reason,  unavailable  for  this 
purpose.  R.  E.  H. 


TIMOTHY  J.  SULLIVAN,  Admr.  etc.,  of  Catherine  Sullivan,  Deceased, 

V. 

J.  H.  HUSTIS,  Temporary  Receiver  of  the  Boston  &  Maine  Railroad. 

Uassaehuaetta  Supreme  Judicial  Court  —  ilarch  4,  1021. 
(237  Mass.  441.  130  N.  E.  247.) 

Receiver  —  liability  for  disobedience  of  state  statutes. 

A  receiver  appointed  by  a  Federal  court  to  operate  a  railroad  is,  under, 
the  provisions  of  the  Federal  Judicial  Code  that  he  shall  manage  accord- 
ing to  the  requirements  of  the  valid  laws  of  the  state  in  which  the  property 
shall  be  situated,  liable  for  injuries  resulting  from  failure  to  give  signals 
at  railroad  crossings ;  and  it  is  immaterial  that  the  state  statute  is  in  form 
a  penal  or  punitive  one,  if  it  merely  results  in  the  fixing  of  compensatioD 
for  the  person  injured  by  failure  to  obey  the  statute. 

[See  note  on  this  question  beginning  on  page  1372.] 


Report  by  the  Superior  Court  for  Suffolk  County  (Brown,  J.)  for  de- 
termination by  the  full  court  after  sustaining  a  demurrer  to  the  declara- 
tion, of  an  action  brought  to  recover  damages  for  the  death  of  plaintiffs 
intestate  alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Jwnes    J.    McCarthy    and     v.  Lafayette,  163  U.  S.  456,  41  L.  ed. 


Thomas  C.  O'Brien,  for  plaintiff: 
.  The  defendant  receiver  is  a  "railroad 
corporation"  within  the  meaning  of  the 
act. 

Johnson  v.  Southern  P.  Co.  196  U. 
S.  1,  49  L.  ed.  363,  25  Sud.  Ct.  Rep. 
158,  17  Am.  Neg.  Rep.  412;  Wall  v. 
Piatt,  169  Mass.  398,  48  N.  E.  270; 
Com,  V.  Boston  &  W.  R.  Corp.  11  Cush. 
512;  United  States  v.  Harris,  177  U.  S. 
805,  44  L.  ed.  780,  20  Sup.  Ct.  Rep.  609; 
United  States  v.  Nixon,  236  U.  S.  231, 
59  L.  ed.  207,  36  Sup.  Ct.  Rep.  49;  Eddy 


225,  16  Sun.  Ct.  Rep.  1083;  Gowen  v. 
Harlev.  6  C.  C.  A.  190,  12  U.  S.  App. 
574,  56  Fed.  973;  Homsby  v.  Eddv.  5 
C.  C.  A.  560,  12  U.  S.  Aon.  404,  56  Fed. 
461;  McNulta  v.  Lochridge,  141  U.  S. 
327.  35  L.  ed.  796,  12  Sun.  Ct.  Ren.  11- 

Messrs.  Henry  F.  Hurlburt  and  Al- 
bert W.  Rockwood,  for  defendant: 

Defendant,  being  a  receiver,  and  not 
a  railroad  corporation,  cannot  be  held 
liable  on  death  statutes  imposing  liabili- 
ty upon  a  railroad  corporation  only, 
under  a  declaration  which  must  be  con- 
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straed  with  the  strictness  of  an  indict- 
ment. 

Black  V.  New  York,  N.  H.  &  H.  R. 
Co.  193  Mass.  448,  7  L.R.A.(N.S.)  148, 
79  N.  E.  797,  9  Ann.  Cas.  485;  Hudson 
V.  Lynn  &  B.  R.  Co.  185  Mass.  510, 
71  N.  E,  66,  16  Am.  Neg.  Rep.  366; 
Both  well  V.  Boston  Elev.  R.  Co.  215 
Mass.  467,  L.R.A.1917P,  167,  102  N.  E. 

665,  Ann.  Cas.  1914D,  275;  Wiemert 
V.  Boston  Elev.  R.  Co.  216  Mass.  598, 
104  N.  E.  360;  Rowley  v.  Ellis,  197 
Mass.  391,  83  N.  E.  1103;  Merrill  v. 
Eastern  R.  Co.  139  Mass.  252,  29  N.  E. 

666,  3  Am.  Neg.  Cas.  818. 

The  receiver  cannot  be  sued  under  a 
penal  statute  imposinsr  liability  upon 
the  corporation  only. 

Wall  V.  Piatt.  169  Mass.  398,  48  N. 
E.  270;  United  States  v.  Harris,  78 
Fed.  290,  29  C.  C.  A.  327,  57  U.  S.  App. 
259,  85  Fed.  533,  177  U.  S.  305,  44  L. 
ed.  780,  20  Sup.  Ct.  Rep.  609;  United 
States  V.  Wiltberger,  5  Wheat.  76,  5 
L.  ed.  37;  Sarlls  v.  United  States,  152 
U.  S.  570,  38  L.  ed.  556,  14  Sup.  Ct. 
Rep.  720;  San  Marcos  v.  International 
&  G.  N.  R.  Co.  —  Tex.  Civ.  App.  — , 
203  S.  W.  458 ;  McNulta  v.  Lochridge, 
141  U.  S.  327,  35  L.  ed.  796,  12  Sup.  Ct. 
Rep.  11;  Hudson  v.  Lynn  &  B.  R.  Co. 
185  Mass.  510,  71  N.  E.  66, 16  Am.  Neg. 
Rep.  366;  Brooks  v.  Fitchbur?  &  L. 
Street  R.  Co.  200  Mais.  8,  86  N.  E. 
289 ;  Boott  Mills  v.  Boston  &  M.  R.  Co. 
218  Mass.  582,  106  N.  E.  680;  Gove's 
Case,  223  Mass.  187,  111  N.  E.  702; 
Littlejohn  v.  Fitchburg  R.  Co.  148 
Mass.  478,  2  L.R.A.  502,  20  N.  E.  103; 
Doyle  v.  Fitchburg  R.  Co.  162  Mass.  66, 
25  L.-R.A.  157,  44  Am.  St.  Rep.  335,  37 
N.  E.  770;  Renaud  v.  New  York,  N.  H. 
&  H.  R.  Co.  210  Mass.  553,  38  L.R.A. 
(N.S.)  689,  97  N.  E.  98;  Hudson  v. 
Lynn  &  B.  R.  Co.  185  Mass.  510,  71 
N.  E.  66,  16  Am.  Neg.  Rep.  366;  Johns- 
ton v.  Bay  State  Street  R.  Co.  222  Mass. 
583,  L.R.A.1918A,  650,  111  N.  E.  391; 
Jones  V.  Boston  &  N.  Street  R.  Co.  205 
Mass.  108,  90  N.  E.  1152;  Oulighan  v. 
Butler,  189  Mass.  287,  75  N.  E.  726; 
Mulhall  V.  Fallon,  176  Mass.  266,  54 
L.R.A.  934,  79  Am.  St.  Rep.  309.  57 
N.  E.  386;  Melody  v.  Reab,  4  Mass. 
471 ;  Com.  v.  Worcester  &  N.  R.  Co.  124 
Mass.  561;  Com.  v.  Alexander,  185 
Mass.  551,  70  N.  E.  1017;  Harvey  v. 
Easton,  189  Mass.  505,  75  N.  E.  948; 
Todd  V.  United  States,  158  U.  S.  278, 
39  L.  ed.  982,  15  Sup.  Ct.  Rep.  889; 
United  States  v.  Weitzel,  246  U.  S.  533, 
62  L.  ed.  872,  38  Sup.  Ct.  Rep.  381. 

Penal  statutes  rendering  a  "railroad 
corporation"  liable  for  their  violation, 
16  A.L.R.— 86. 


V.  HUSTIS.  1361 

ISO  K.  B.  ti7.) 

but  not  mentioning  receivers,  cannot 
be  extended  beyond  the  scope  of  the 
terms  employed  therein  so  as  to  include 
receivers. 

Turner  v.  Cross,  83  Tex.  218,  15 
L.R.A.  262,  18  S.  W.  578;  Yoakum  v. 
Selph,  83  Tex.  607,  19  S.  W.  145;  Lips- 
comb V.  Houston  &  T.  C.  R.  Co.  95  Tex. 
5,  55  L.R.A.  869,  93  Am.  St  Rep.  804, 
64  S.  W.  923;  Bonner  v.  Franklin  Co-op. 
Asso.  4  Tex.  Civ.  App.  166,  23  S.  W. 
317;  Campbell  v.  Wiess,  —  Tex.  Civ. 
App.  — ,  25  S.  W.  1076;  Ft.  Worth  &  D, 
C.  R.  Co.  v.  Shetter,  —  Tex.  Civ.  App. 
— ,  58  S.  W.  179;  San  Marcos  v.  Inter- 
national &  G.  N.  R.  Co.  —  Tex.  Civ. 
App.  — ,  203  S.  W.  458;  Allen  v.  mUing- 
ham,  8  C.  C.  A.  544,  23  U.  S.  App.  167, 
60  Fed.  176;  Burke  v.  Dillingham,  9 
C.  C.  A.  255,  23  U.  S.  App.  153,  60  Fed. 
729;  Com.  v.  Felton,  107  Ky.  330,  53 
S.  W.  1046;  Henderson  v.  Walker,  55 
Ga.  481;  Thurman  v.  Cherokee  R.  Co. 
56  Ga.  376. 

Roger,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  tort.  The 
declaration  sets  forth  in  one  count 
that  the  defendant  is  temporary  re- 
ceiver of  the  Boston  &  Maine  Rail- 
road, duly  appointed  by  the  United 
States  district  court  for  the  district 
of .  Massachusetts,  and  that  personal 
injury  and  suffering  came  to  the 
plaintiff's  intestate  while  a  traveler 
on  a  highway  in  Wilmington,  at  a 
place  where  the  tracks  of  the  Boston 
&  Maine  Railroad  cross  the  highway 
at  grade,  through  collision  with  an 
engine  or  cars  arising  from  the  neg- 
lect to  give  the  grade-crossing 
signals  required  by  Stat.  1906,  chap. 
463,  pt.  2,  §  147.  The  other  count 
is  like,  except  that  it  sets  forth  the 
death  of  the  plaintiff's  intestate. 
Both  counts  are  founded  on  §  245  of 
said  part  2,  which  is  in  these  words : 
"If  a  person  is  injured  in  his  person 
or  property  by  collision  with  the 
engines  or  cars  of  a  railroad  cor- 
poration at  a  crossing  such  as  is 
described  in  §  147,  and  it  appears 
that  the  corporation  neglected  to 
give  the  signals  required  by  said 
section,  and  that  such  neglect  con- 
tributed to  the  injury,  the  corpora- 
tion shall  be  liable  for  all  damages 
caused  by  the  collision,  or  to  a  fine 
recoverable  by  indictment  as  pro- 
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vided  in  §  68  of  part  I.,  or,  if  the  life 
of  a  person  so  injured  is  lost,  to 
damages  recoverable  in  an  action  of 
tort,  as  provided  in  said  section,  un- 
less it  is  shown  that,  in  addition  to 
a  mere  want  of  ordinary  care,  the 
person  injured  or  the  person  who 
had  chargre  of  his  person  or  prop- 
erty was,  at  the  time  of  the  collision, 
guUty  of  gross  or  wilful  negligence, 
or  was  acting  in  violation  of  the 
law,  and  that  such  gross  or  wilful 
negligence  or  unlawful  act  contrib- 
uted to  the  injury." 

The  defendant  demurred.  The 
-question  to  be  decided  is  whether 
the  defendant  as  receiver  can  be 
held  liable  under  said  §  246. 

There  is  no  provision  of  our  rail- 
road act  in  express  terms  imposing 
upon  receivers  the  obligations  of 
this  kind  resting  upon  railroad  cor- 
porations. 

Pertinent  provisions  of  Federal 
statutes  are  found  in  the  Judicial 
Code  of  the  United  States  (Act  of 
Congress  of  March  3, 1911,  36  Stat. 
at  L.  1087,  chap.  231),  as  follows: 

"Sec.  65.  Whenever  in  any  cause 
pending  in  any  court  of  the  United 
States  there  shall  be  a  receiver  or 
manager  in  possession  of  any  prop- 
erty, such  receiver  or  manager  shall 
manage  and  operate  such  property 
according  to  the  requirements  of  the 
valid  laws  of  the  state  in  which  such 
property  shall  be  situated,  in  the 
same  manner  that  the  owner  or  pos- 
sessor thereof  would  be  bound  to  do 
if  in  possession  thereof.  Any  re- 
ceiver or  manager  who  shall  wilful- 
ly violate  any  provision  of  this  sec- 
tion shall  be  fined  not  more  than 
$3,000,  or  imprisoned  not  more  than 
one  year,  or  both. 

"Sec.  66.  Every  receiver  or  man- 
ager of  any  property  appointed  by 
any  court  of  the  United  States  may 
be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the 
business  connected  with  such  prop- 
erty, without  the  previous  leave  of 
the  court  in  which  such  receiver  or 
manager  was  appointed;  but  such 
suit  shall  be  subject  to  the  general 
■equity  jurisdiction  of  the  court  in 
which  such  manager  or  receiver  was 


appointed  so  far  as  the  same  may  be 
necessary  to  the  ends  of  justice." 

Comp.  Stat  §§  1047,  1048,  6  Fed. 
Stat.  Anno.  2d  ed.  pp.  540,  541. 

These  sections  in  substance  and 
effect  are  re-enactments  of  the  Act 
of  Ck>ngress  of  March  3,  1887,  chap. 
373,  §§  2,  3,  24  Stat  at  L.  552,  554, 
and  Act  of  Ck)ngress  of  August  13, 
1888,  chap.  866,  §§  2,  3,  26  SUt  at 
L.  433,  436. 

These  sections  of  the  Federal 
statutes  have  been  considered  by 
the  Supreme  Court  of  the  United 
States  in  several  cases.  In  holding 
that  a  receiver  of  a  railroad  was, 
under  Act  of  Congress  of  March  3, 
1887,  chap.  373,  §  3,  24  Stat  at  L. 
554,  Comp.  Stat  §  1048,  liable  for 
the  acts  of  his  predecessor  in  the 
same  office,  it  was  said  in  McNulta 
V.  Lochridge,  141  U.  S.  327,  at  page 
331,  35  L.  ed.  796,  799,  12  Sup.  Ct 
Rep.  11,  13:  "We  agree  .  .  . 
that,  with  respect  to  the  question  of 
liability,  he  stands  in  place  of  the 
corporation." 

And  at  page  332  of  141  U.  S.: 
"Actions  against  the  receiver  are  in 
law  actions  against  the  receiver> 
ship  or  the  funds  in  the  hands  of 
the  receiver,  and  his  contracts, 
misfeasances,  negligences,  and  li- 
abilities are  ofHcial,  and  not  per- 
sonal, and  judgments  against  his  as 
receiver  are  payable  only  from  the 
funds  in  his  hands.  As  the  right 
given  by  the  statute  to  sue  for  the 
acts  and  transactions  of  the  receiv- 
ership is  unlimited,  we  cannot  say 
that  it  should  be  restricted  to  causes 
of  action  arising  from  the  conduct 
of  the  receiver  against  whom  the 
suit  is  brought." 

An  action  of  tort  for  negligent 
setting  of  fire  by  sparks  from  a  loco- 
motive was  before  the  court  in  Eddy 
v.  Lafayette,  163  U.  S.  456,  where 
at  page  464,  41  L.  ed.  225,  228, 16 
Sup.  Ct  Rep.  1082,  1085,  it  is  said: 
"The  trial  court  and  also  the  circuit 
court  of  appeals  were  of  opinion 
that  the  third  section  of  the  Judi- 
ciary Act  of  March  3,  1887,  chap. 
373,  §  2,  24  Stat  at  L.  652,  654, 
Comp.  Stat  §  1047,  authorizing 
suits  to  be  brought  against  receivers 
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of  railrosds,  without  special  leave  of 
the  court  by  which  they  were  ap- 
pointed, was  intended  to  place  re- 
ceivers upon  the  same  plane  with 
railroad  companies,  both  as  respects 
their  liability  to  be  sued  for  acts 
done  while  operatinsr  a  railroad  and 
as  respects  the  mode  of  service.  We 
concur  in  that  view." 

An  action  was  brousrht  against 
receivers  of  a  railroad  in  United 
States  v.  Harris,  177  U.  S.  805,  44 
L.  ed.  780,  20  Sup.  Ct.  Rep.  609,  to 
recover  penalties  in  the  name  and 
for  the  benefit  of  the  United  States 
for  the  alleged,  knowing  and  wilful 
violation  of  the  laws  of  the  United 
States  respecting  the  watering  of 
live  stock  while  in  transportation. 
In  the  course  of  an  opinion  holding 
that  such  recovery  could  not  be  had 
because,  as  matter  of  statutory  con- 
struction, the  word  "company" 
could  not  rightly  be  said  to  include 
"receivers  of  such  company,"  it  was 
said  (177  U.  S.  at  page  308) :  "It 
may  be  conceded  that  it  was  the  in- 
tention of  Congress  [by  enacting 
the  Act  of  August  13,  1888,  chap. 
866,  §§  2  and  3,  25  Stat,  at  L.  433, 
436,  Ck)mp.  Stat.  §§  1047,  1048]  to 
subject  receivers  of  railroad  com- 
panies, appointed  ...  by  courts 
of  the  United  States,  to  the  valid 
laws  and  regulations  of  the  states 
and  of  the  United  States,  whose  ob- 
ject is  to  promote  the  safety,  com- 
fort, and  convenience  of  the  travel- 
ing public." 

The  statute  there  before  the  court 
was  strictly  penal  without  compen- 
satory features.  The  penalty  was 
payable  to  the  United  States,  and 
not  by  way  of  damages  to  the  owner 
of  the  cattle  or  other  person  suffer- 
ing injury.  It  was  in  its  essence 
criminal  in  nature.  In  an  opinion 
in  the  same  case  in  the  district 
court  it  was  said  (78  Fed.  291) : 
"The  construction  of  the  statute, 
and  the  proceeding  under  it,  are 
governed  by  the  rules  of  the  crim- 
inal law,  as  fully  as  if  the  proceed- 
ing was  by  indictment.  The  exclu- 
sive purpose  of  the  section  is  to  in- 
flict punishment." 

The  decision  in  United  States  v. 
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Harris,  to  the  effect  that  a  penalty 
for  the  transportation  of  cattle  by 
a  railroad  company  could  not  be  im- 
posed upon  the  receiver  of  the  rail- 
road, was  reaffirmed  in  United 
States  V.  Nixon,  235  U.  S.  281,  59 
L.  ed.  207,  35  Sup.  Ct  Rep.  49,  but 
a  different  conclusion  was  reached 
because  of  an  amendment  to  the  act 
of  Congress  not  here  relevant. 

These  excerpts  from  decisions  of 
the  United  States  Supreme  Court 
show  that  §§  65  and  66  of  the  Judi- 
cial Code  have  no  constricted  mean- 
ing, but  are  to  be  interpreted 
broadly  to  effectuate  the  operation 
of  business  carried  on  by  receivers 
appointed  by  the  Federal  courts, 
with  as  much  regard  for  the  safety 
and  protection  and  general  observ- 
ance of  the  rights  of  others,  both  in 
contract  and  in  tort,  as  would  be  re- 
quired of  the  owners  of  the  prop- 
erty of  which  as  receivers  they  have 
possession. 

The  words  of  the  pertinent  sec- 
tions of  the  Judicial  Ck)de  require 
the  receiver  of  a  railroad  corpora- 
tion to  conduct  its  business  and  op- 
erate its  system  of  transportation 
in  conformity  to  valid  state  laws, 
upon  the  same  footing,  with  like  re- 
sponsibility, subject  to  the  same 
liability  to  respond  to  suits  which 
would  rest  upon  the  owner  if  in  pos- 
session and  operating. 

The  doubt  to  be  resolved  is 
whether  our  statutes,  upon  which 
this  action  rests,  fairly  can  be  con- 
strued to  be  sufficiently  inclusive  to 
render  a  receiver  liable. 

The  provisions  of  Stat.  1906, 
chap.  463,  pt.  2,  §  147,  requiring  the 
ringing  of  the  bell  and  sounding  of 
the  whistle  at  highway  grade  cross- 
ings manifestly  was  designed  to 
protect  travelers  on  the  highway 
from  danger  of  injury.  That  sec- 
tion relates  specifically  to  the  man- 
agement and  operation  of  the  trains 
of  the  railroad  and  therefore  falls 
within  the  precise  terms  of  §  65  of 
the  Judicial  Code,  requiring  the  re- 
ceiver to  "manage  and  operate  such 
property  according  to  the  valid  laws 
of  the  state."  One  purpose  of  the 
legislature  in  enacting  said  §  147 
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was  thua  to  afford  warning  to  trav- 
elers upon  the  highway  of  the  peril 
Inevitably  attendant  upon  crossing 
a  railroad,  in  order  that  personal 
harm  and  loss  of  life  may  be  avoid- 
ed. Another  purpose  was,  in  case 
of  accident,  to  give  some  compensar 
tion  to  those  suffering  directly 
from  the  injury  or  loss  of  life.  Ol>- 
servance  of  the  requirements  of  the 
statute  calls  the  attention  of  those 
in  charge  of  locomotives  to  the 
crossing,  to  the  end  that  they  also 
may  take  whatever  measures  may 
be  within  their  power  to  prevent  a 
grade-crossing  accident,  with  its 
possibility  of  harm  both  to  those 
traveling  upon  the  highway  and  to 
those  connected  with  the  locomotive 
and  train  as  employees  and  passen- 
gers. From  every  point  of  view 
the  immediate  tendency  of  the  stat- 
ute is  "to  promote  the  safety,  com- 
fort, and  convenience  of  the  trav- 
eling public."  United  States  v. 
Harris,  supra.  These  ends  are  of 
equal  importance,  whether  the  rail- 
road corporation  or  a  receiver  is 
operating  the  trains. 

It  is  settled  beyond  doubt  by  a 
long  line  of  decisions  that  said  § 
245,  so  far  as  concerns  recovery  of 
damages  for  death,  is  in  some 
aspects  punitive  in  its  nature. 
Only  a  few  recent  cases  need  be 
cited.  Hudson  v.  Lynn  &  B.  R.  Co. 
lf.5  Mass.  510,  71  N.  E.  66,  16  Am. 
Neg.  Bep.  366;  Boott  Mills  v.  Bos- 
ton &  M.  R.  Co.  218  Mass.  582,  106 
N.  E.  680;  Johnston  v.  Bay  State 
Street  R.  Co.  222  Mass.  583,  L.R.A. 
1918A,  650,  111  N.  E.  391;  Duggan 
V.  Bay  State  Street  R.  Co.  230 
Mass.  370,  376,  L.R.A.1918E,  680, 
119  N.  E.  757.  Nothing  here  decid- 
ed narrows  or  limits  the  scope  of 
those  decisions.  The  words  "penal" 
and  "punitive,"  which  have  been 
used  from  the  beginning  to  describe 
the  nature  of  our  death  statutes, 
were  necessary  and  accurate  be- 
cause at  the  first  all  such  statutes 
were  criminal  in  form  and  were 
prosecuted  by  indictment.  Later, 
when  the  remedy  by  action  of  tort 
was  added  in  some  cases  and  substi- 
tuted in  others  for  indictment,  and 


in  still  other  instances  new  causes 
of  action  by  tort  created  for  the 
death    resulting    from    negligence, 
the  amount  to  be  recovered  never 
has  been  based  on  damages  sus- 
tained  by  the  family   of  the   de- 
ceased.   See  Brooks  v.  Fitchburg  & 
L.  Street  R.  Co.  200  Mass.  8,  86  N. 
E.  289,  where  the  statutes  are  re- 
viewed.    The   amount   recoverable 
always  has   been   ascertained   and 
assessed  with  reference  to  the  cul- 
pability of  the  defendant  himself 
or  his  agents,  and  never  with  any 
reference  to  the   actual   loss   sus- 
tained by  the  plaintiff,  or  by  the 
widow,  the  family,  or  next  of  kin  of 
the  deceased.     The  words  "penal" 
and  "punitive"  have  continued  to  be 
used  rightly  as  descriptive  of  the 
method  of  determining  the  damages 
recoverable.     They  also  have  been 
used  correctly  when  the  rights  be- 
tween themselves  or  those  who  have 
contributed  to  causing  the  death  of 
a    human    being    were    involved. 
Boott  Mills  V.  Boston  &  M.  R.  Co. 
218  Mass.  582,  106  N.  E.  680.    It 
is  not  necessary  to  speculate  as  to 
the  reason  for  this  aspject  of  our 
death  statutes.    See  Sullivan  v.  Old 
Colony  Street  R.  Co.  197  Mass.  512, 
516.  517,  125  Am.  St.  Rep.  378,  83 
N.  E.  1091.    The  fact  is  indubitable. 
But  said  §  245  has  aho  compensa- 
tory features  and  a  remedial  func- 
tion.    The  money  exacted  from  a 
defendant  is  paid  to  the  use  of  the 
widow,  children,  or  next  kin  of  the 
deceased  (Stat.  1906,  chap.  463,  pt. 
1,  §  63),  and  not  to  or  for  the  ben- 
efit of  the  state.     While  damages 
are  not  assessed  on  the  basis  of  com- 
pensation, but  with  reference  to  the 
extent  of  the  element  of  wrongdo- 
ing in  the  tortious  act,  nevertheless 
they  are  paid  for  the  benefit  of  the 
person  injured  or  the  family  of  the 
person  whose  life  is  lost.    Doubt- 
less this  feature  of  the  law  was 
enacted  to  supplement  the  rule  of 
the  common  law,  that  the  family  of 
one  who  lost  his  life  through  neg- 
ligence could  recover  no  damages 
from  the  wrongdoer.     In  Com.  v. 
Eastern  R.  Co.  5  Gray,  473,  at  page 
474,  respecting  one  of  our  early 
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death  statutes,  it  was  said:  "Al<- 
thousrh  the  proceedings  .  .  .  as- 
sume the  form  adapted  to  a  criminal 
offense,  .  .  .  yet  it  is  apparent 
that  a  leading  object  of  the  statute 
was  to  secure  some  pecuniary  pro- 
vision for  the  Mridow  and  children, 
or  heirs  at  law,  .  i  .  the  fine  is 
to  be  recovered  to  the  use  of  the 
executor  or  administrator  of  the  de- 
ceased person  .  .  .  for  the  ben- 
efit of  the  widow  and  heirs  at  law." 

It  was  said  in  Com.  v.  Boston  & 
A.  R.  Co.  121  Mass.  36,  37,  in  re^ 
ferring  to  Gen.  Stat.  chap.  63,  §§  97, 
98,  conferring  remedy  by  indict- 
ment alone  for  loss  of  life:  "Both 
sections  contemplate  proceedings, 
as  for  a  criminal  offense,  by  indict* 
ment ;  but  a  leading  object  of  them 
is  to  secure  some  pecuniary  provi- 
sion for  those  who  may  be  depend- 
ent ui)on  the  deceased,  and,  while 
penal  in  form,  they  are  therefore 
largely  remedial  in  character." 

The  right  to  an  action  of  tort  in 
addition  to  the  remedy  by  indict- 
ment was  created  first  by  Stat. 
1881,  chap.  199,  with  respect  to 
railroads  and  has  been  continued  to 
the  present.  This  civil  "action  dif- 
fers in  important  particulars  from 
the  remedy  by  indictment.  The  lat- 
ter is  not  available  as  a  matter  of 
right,  but  is  a  remedy  in  the  name 
of  the  commonwealth,  dependent 
upon  the  action  of  the  grand  jury, 
and  to  be  enforced  by  or  under  the 
direction  of  a  public  officer,  and  ac- 
cording to  the  forms  of  criminal 
proceedings.  The  civil  action  may 
be  instituted  by  the  executor  or  ad- 
ministrator of  the  deceased  person 
of  his  own  motion;  the  trial  will  be 
before  the  court,  without  a  jury, 
unless  a  juiy  trial  is  demanded  by 
one  of  the  parties;  in  case  of  trial 
by  jury,  the  damages  are  to  be  as- 
sessed by  the  jury;  the  burden  of 
proof  will  be  sustained  by  proving 
the  issue  by  a  preponderance  of  evi- 
dence ;  and  the  plaintiff  will  recover 
or  be  liable  to  costs,  as  the  result  of 
the  case  may  be."  Kelley  v.  Boston 
&  M.  R.  Co.  135  Mass.  448,  449; 
Grclla  V.  Lewis  Wharf  Co.  211 
Mass.  54,  69,  97  N.  E.  745,  Ann.  Cas. 
1913A,  1136. 
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An  action  like  the  present,  there- 
fore, is  assimilated  in  most  of  its 
aspects  so  far  as  concerns  the  plain- 
tiff to  a  civil  action. 

It  may  be  conceded  that  statB 
statutes  imposing  criminal  liabili^ 
upon  a  railroad  corporation  in  re- 
spect of  the  operation  of  its  road 
would  not  render  the  receiver  sub- 
ject to  complaint  or  indictment,  un- 
less he  is  expressly  named.  See 
Stat.  1906,  chap.  463,  pt.  2,  §  155. 

The  words  "penal"  and  "puni- 
tive" are  used  often  in  a  criminal 
sense  as  applied  to  actions.  But 
there  is  a  well-established  distinc- 
tion "between  a  suit  for  penalty  by 
a  private  individual  in  his  own  in- 
terest and  a  suit  brought  by  the 
government  or  people  of  a  state  for 
the  vindication  of  public  law." 
Huntington  v.  AttriU  [1893]  A.  C. 
150,  161. 

A  statute  manifestly  intended  to 
protect  human  life  and  to  impose  an 
extraordinary  civil  liability,  not  ex- 
isting at  common  law,  upon  those 
causing  death,  by  subjecting  them 
to  ap  rivate  action  for  recovery  of 
damages  for  the  pecuniary  benefit 
of  the  family  of  the  deceased,  not 
inuring  in  any  particular  to  the 
benefit  of  the  state,  is  not  criminal, 
but  has  important  remedial  fea- 
tures. It  has  been  held  in  numer- 
ous decisions  that  such  a  statute  is 
not  criminal  or  penal  in  an  interna- 
tional sense,  but  that  civil  rights 
founded  on  it  may  be  enforced  in 
the  courts  of  another  jurisdiction. 
Huntington  v.  Attrill,  146  U.  S.  657, 
675,  36  L.  ed.  1123,  1130,  13  Sup. 
Ct.  Rep.  224;  Huntington  v.  Attrill 
[1893]  A.  C.  150,  62  L.  J.  P.  C.  N. 
S.  44,  68  L.  T.  N.  S.  326,  41  Week. 
Rep.  575,  57  J.  P.  404;  Loucks  v. 
Standard  Oil  Co.  224  N.  Y.  99,  120 
N.  E.  198;  Hill  v.  Boston  &  M.  R. 
Co.  77  N.  H.  151,  89  Atl.  482,  Ann. 
Cas.  1914C,  714 ;  Boston  &  M.  R.  Co. 
V.  Hurd,  56  L.R.A.  193,  47  C.  C.  A. 
615,  108  Fed.  116;  Whitlow  v. 
Nashville,  C.  &  St.  L.  R.  Co.  114 
Tenn.  344,  68  L.R.A.  603,  84  S.  W. 
618 ;  Gardner  v.  New  York  &  N.  E. 
R.  Co.  17  R.  I.  790.  24  Atl.  831; 
Raulin  v.  Fischer  [1911]  2  K.  B.  93, 
80  L.  J.  K.  B.  N.  S.  811,  104  L.  T. 
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N.  S.  849,  27  Times  L.  R.  220;  Mai- 
loy  V.  American  Hide  &  Leather  Co. 
(C.  C.)  148  Fed.  482.  There  is  gen- 
eral recogiiition  of  this  principle, 
i^though  there  has  been  some 
divergence  of  view  in  its  applicar 
tion.  Cristilly  v.  Warner,  87  Conn. 
461,  467,  51  L.R.A.(N.S.)  415,  88 
Atl.  711 ;  Adams  v.  Fitchburg  R.  Co. 
67  Vt.  76,  48  Am.  St.  Rep.  800,  80 
Atl.  687;  Raisor  v.  Chicago  &  A.  R. 
Co.  215  111.  47,  106  Am.  St.  Rep.  153. 
74  N.  E.  69,  2  Ann.  Cas.  802; 
O'Reilly  v.  New  York  &  N.  E.  R.  Co. 
16  R.  I.  388,  5  L.R.A.  364,  6  L.RA. 
719,  17  Atl.  171,  906,  19  Atl.  244. 

In  Wall  V.  Piatt,  169  Mass.  898, 
48  N.  E.  270,  it  was  decided  that  re- 
ceivers of  a  railroad  were  liable  un- 
der a  statute  which  provided  tliat 
"Every  railroad  corporation  .  .  . 
shall  be  responsible  in  damages  to 
a  person  .  .  .  whose  buildings  or 
other  property  may  be  injured  by 
fire  communicated  by  its  locomotive 
engines." 

The  reasoning  upon  which  that 
decision  rests  is  in  large  measure 
equally  applicable  to  the  present 
facts.  In  tihat  opinion,  after  refer- 
ring to  the  facts  that  the  receivers 
in  the  operation  of  the  railroad 
stand  in  many  important  respects 
in  the  pl&ce  of  the  corporation,  hav- 
ing sole  possession  of  its  property, 
exercising  all  its  franchises,  con- 
ducting its  business  as  common  car- 
rier, and  succeeding  for  the  time 
being  to  many  of  its  most  important 
powers,  privileges,  and  obligations, 
it  was  said  (169  Mass,  401) :  "The 
mischief  for  which  the  statute  is 
designed  to  provide  a  remedy  is  an 
incident  to  the  operation  of  the  road 
in  their  hands  as  in  those  of  the  cor- 
poration. And  we  cannot  think  that, 
''by  the  use  of  the. words  'railroad 
'Corporation,'  the  legislature  intend- 
ed to  exclude  them  from  liability 
under  the  statute  in  question,  but 
that  the  words  were  used  in  a  com- 
prehensive sense  sufficiently  broad 
to  include  parties  holding  tiie  rela- 
tion to  the  corporation  which  re- 
ceivers of  a  railroad  .  .  .  usual- 
ly do." 

The  liability  estaUished  by  the 


statute  there  in  question  did  not 
rest  upon  any  principle  of  the  com- 
mon law  nor  upon  negligence.  It 
might  arise  even  though  the  liigh. 
est  care  was  exercised.  In  Com.  v. 
Boston  &  W.  R.  Corp,  11  Cush.  512, 
in  construing  a  death  statute,  it  was 
held  that,  although  the  word  "pro- 
prietors" in  the  section  there  under 
consideration  might  not  technically 
describe  a  body  corporate  created  in 
the  manner  and  form  our  railroad 
corporations  are,  yet  undoubtedly  it 
ought  to  be  given  the  effect  of  em- 
bracing all  common  carriers  incor- 
porated or  not.  In  Collector  of 
Taxes  v.  Bay  State  Street  R.  Co. 
234  Mass.  336, 125  N.  E.  614,  it  was 
held  that  the  appointment  of  a  re- 
ceiver did  not  affect  the  excise  tax 
to  be  assessed  upon  a  "street  rail- 
way .  .  .  company"  in  respect 
of  the  length  of  its  operated  lines, 
following  the  principle  of  W^  v. 
Piatt,  supra.  That  principle  is  ap> 
plicable  to  the  case  at  bar.  It  fol- 
lows that  a  receiver  of  a  railroad  is 
made  liable  under  the  statutes  of  this 
commonwealth  to  action  in  tort  un- 
der Stat  1906,  chap.  463,  pt  2,  § 
245,  for  personal 
injury  or  loss  of  SXiiuTl., 
ufe  ansmg  from  ai-oii^auMe 
failure  to  give  the  S/JSil 
signals  required  by 
§  147,  to  the  same  extent  as  the  cor- 
poration owner  would  be  liable  if 
operating  the  railroad  itself. 

Several  decisions  are  in  accord 
with  the  result  here  reached. 
Murphy  v.  Holbrook,  20  Ohio  St 
137,  5  Am.  Rep.  633 ;  Lamphear  v. 
Buckingham,  33  Conn.  238 ;  Little  v. 
Dusenberry,  46  N.  J.  L.  614,  50  Am. 
Rep.  445;  Lyman  v.  Central  Ver- 
mont R.  Co.  59  Vt.  167,  10  Atl.  346. 
While  other  courts  have  reached  a 
contrary  result.  Turner  v.  Cross, 
83  Tex.  218,  15  L.R.A.  262, 18  S.  W. 
578;  Henderson  v.  Walker,  55  Ga. 
481.  It  is  not  necessary  to  review 
these  decisions,  because  they  all  rest 
upon  statutes  diflFering  more  or  less 
from  the  one  here  considered.  See 
also  Peirce  v.  Van  Dusen,  69  L.R.A 
705,  24  C.  C.  A.  280,  47  U.  S.  App. 
339,  78  Fed.  693;  Homsby  v.  Eddy. 
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56  Fed.  461 ;  Sleab  y.  Central  Iowa 
R.  Co.  62  Iowa,  728,  16  N.  W.  881; 
Mikkelson  v.  Truesdale,  63  Minn. 
137,  65  N.  W.  260, 16  Am.  Neg.  Cas. 
336 ;  Rouse  v.  Harzy,  55  Kan.  589, 
40  Pac.  1007. 

The  decision  in  Griffin  v.  Hustis, 
234  Mass.  95,  98. 125  N.  E.  387,  was 
predicated  upon  the  assumption  that 
Stat.  1906,  chap.  468,  pt  2,  §  147, 
relative  to  the  sfiving  of  signals  by 
trainu  approaching  grade  crossings, 
applied  to  the  defendant  as  receiver. 
But  the  point  here  raised  was  not 
there  urged  or  adjudged,  and  the 
case  at  bar  has  been  considered 
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without  reference  to  that  decision. 
It  supports  the  conclusion  here 
reached. 

The  order  sustaining  the  demur- 
rer is  reversed  and  the  demurrer  is 
to  be  overruled. 

So  ordered. 


HOTE. 

The  applicability  of  penal  statutea 
to  railroad  receivers  is  the  subject  of 
the  annotation  following  Interna- 
tional &  G.  N.  R.  Co.  T.  Dawson, 
post,  1372. 


INTERNATIONAL  &  GREAT   NORTHERN  RAILWAY   COMPANY 

etal. 

V. 

MRS.  J.  £.  DAWSON  et  al. 

Texas  Supreme  Court— June  1,  1021. 
(—  Tex.  — ,  232  S.  W.  279.) 

Statute  —  eonstmction  —  penalty  on  railroad  —  application  to  receiver. 

1.  A  statute  imposing  a  penalty  on  a  railroad  or  railway  company  which 
permits  weeds  to  go  to  seed  upon  its  right  of  way  applies  to  receivers 
in  control  of  the  railroad. 

[See  note  on  this  question  beginning  on  page  1372.] 

Conflict  of  laws  —  imposition  of  pen-     a  railroad  receiver  appointed  by  a  Fed- 
alty  on  Federal  receiver.  eral  court,  for  permitting  weeds  to  go 

2.  A  state  may  impose  a  p«mlty  on     to  seed  on  the  railroad  right  of  way. 


Cf»tipication  by  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme 
Judicial  District  for  determination  by  the  Supreme  Court  of  a  question 
arising  upon  appeal  by  defendants  from  a  judgment  of  the  Ellis  County 
Court  in  plaintiffs'  favor  in  an  action  brought  to  recover  statutory  penalties 
for  permitting  weeds  to  go  to  seed  on  defendants'  right  of  way.  Question 
answered  in  the  affirmative. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Dabney  &  King,  John  B.  Campbell  v.  Cook,  86  Tex.  630,  40 
King,  and  Will  Hancock,  for  defend-     Am.  St,  Rep.  878,  26S.W.  486;  Turner 


ants: 

The  court  erred  in  holding  that  re- 
ceivers  of  the  properties  and  fran- 
chises of  railway  companies  appointed 
by  the  United  States  court  are  liable  for 
allowing  Johnson  grass  to  go  to  seed 
on  the  right  of  way  of  the  railroad  of 
which  they  have  control 


V.  Cross,  83  Tex.  218,  15  L.R.A.  262,  18 
S.  W.  578;  State  v.  Texas  &  P.  R.  Co. 
106  Tex.  18,  154  S,  W.  1159;  United 
States  V.  Harris,  177  U.  S.  805,  44  L. 
ed.  780,  20  Sup.  Ct.  Rep.  609;  United 
States  V.  Nixon,  235  U.  S.  231,  59  L. 
ed.  207,  36  Sup.  Ct.  Rep.  49;  Campbell 
V.  Wiess,  —  Tex.  Civ.  App.  — ,  25  S. 
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W.  IOYB;  Bonner  v.  Franklin  Co-op. 
Asso.  4  Tex.  Civ.  App.  166,  28  S.  W. 
817;  Missouri,  K.  &  T.  R.  Co.  v. 
Stoner,  5  Tex.  Civ.  App.  50,  23  S.  W. 
1021;  United  States  v,  Weitzel,  246  U. 
S.  533,  62  L.  ed.  872,  38  Sup.  Ct.  Rep. 
381 ;  Keller  v.  Corpus  Christi,  50  Tex. 
614,  32  Am.  Rep.  613 ;  Hendrick  v.  Wal- 
ton, 69  Tex.  192,  6  S.  W,  749 ;  Schloss 
V.  Atchison,  T.  &  S.  F.  R.  Co.  85  Tex. 
601,  22  S.  W.  1014. 

Messrs.  Supple  &  Harding  also  for 
defendants. 

Messrs.  Clyde  F.  Winn  and  S.  E. 
Dawson  for  plaintiffs. 

Pierson,  J.,  delivered  the  opinion 
of  the  court; 

The  facts  of  the  case  are  clearly 
and  concisely  stated  by  the  court  of 
civil  appeals  for  the  fifth  supreme 
judicial  district  of  Texas  in  its  cer- 
tificate as  follows: 

"Appellee  sued  the  International 
&  Great  Northern  Railway  Com- 
pany and  receivers,  appellants,  to 
recover  statutory  penalties  for  per- 
mitting Johnson  grass  to  go  to  seed 
on  the  right  of  way  of  appellant 
railway  company,  while  in  the  hands 
of  receivers  appointed  by  the  United 
States  court,  and  judgment  entered 
by  the  justice  court  and  by  the 
county  court,  and  on  appsal  from 
the  last  judgment  to  this  court  the 
judgment  was  reversed  and  ren- 
dered for  appellant  on  the  ground 
that  the  statute,  articles  6601,  6602, 
providing  for  penalties  and  dam- 
ages, did  not  authorize  a  recovery 
against  receivers,  when,  as  in  this 
case,  the  Johnson  grass  went  to 
seed  after  the  receivers  had  taken 
charge,  following  the  case  of  United 
States  V.  Harris,  177  U.  S.  305,  44 
L.  ed.  780,  20  Sup.  Ct.  Rep.  609, 
which  holds  that  receivers  ap- 
pointed by  the  United  States  courts 
are  not  liable  for  penalties,  and  it 
is  contended  that  said  case  is  not  in 
point,  and  that  our  opinion  ren- 
dered in  this  case  is  in  conflict  with 
the  cases  of  Clark  v.  Dyer,  81  Tex. 
339,  16  S.  W.  1061,  and  other  cases 
of  our  courts  where  recoveries  have 
been  had  against  receivers. 

"As  the  exact  point  here  involved 
has  never  been  decided  by  the  courts 
in  this  state,  and  desiring  it  passed 


upon  by  your  Honors,  we  certify  the 
following  question  for  your  deci- 
sion : 

"Question :  Are  receivers  of  rail- 
way companies  appointed  by  the 
United  States  court  liable,  under  ar- 
ticles 6601,  6602,  Rev.  Stat,  of  this 
state,  for  allowing  Johnson  grass  to 
.go  to  seed  on  the  right  of  way  of 
the  railway  company  of  which  they 
have  control?  In  other  words,  are 
we  justified  in  following  the  case  of 
United  States  v.  Harris,  supra?" 

To  the  question  propounded  by 
the  court  of  civil  appeals  we  answer 
that  receivers  of  the  properties  and 
franchises -of  railway  companies  ap- 
pointed by  the  United  States  court 
are     liable,     under 
articles    6601    and  £?-;'„'J„?:.'-or 
6602  of  the  Revised  g*;'^^'',  ^ 
Statutes     of     this  cei«^?  **" 
state,  for  allowing 
Johnson  grass  to  go  to  seed  on  the 
right  of   way   of  the  railroad  of 
which  they  have  control. 

In  regard  to  the  penalties  pro- 
vided in  articles  6601  and  6602,  the 
contention  of  the  receivers,  appel- 
lants, is  that  while  a  railway  is 
under  the  management  of  receivers 
under  appointment  by  the  Federal 
court,  there  can  be  no  liability  for 
the  penalties  in  said  articles,  be- 
cause the  statute  does  not  mention 
a  receiver  as  one  amenable  to  its 
terms;  that  under  the  law  such  re- 
ceivers are  not  liable  for  the  penal- 
ties sued  for;  and  that  it  was  fun- 
damental error  upon  the  part  of  the 
court  below  to  render  judgment 
against  the  receivers  therefor. 
Their  insistence  is  that  on  account 
of  the  recovery  being  for  penalties, 
receivers  are  not  liable  therefor,  and 
do  not  come  under  the  terms  of  the 
statute. 

Under  a  proper  construction,  re- 
ceivers of  railroads  are  included  in 
articles  6601  and  6602,  Vernon's 
Sayles'  Texas  Civil  Statutes. 

Article  6601  is  as  follows:  "It 
shall  be  unlawful  for  any  railroad 
or  railway  company  or  corporation 
doing  business  in  this  state  to  per- 
mit  any  Johnson  grass  or  Russian 
thistle  to  mature  or  go  to  seed  upon 
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any  right  of  way  owned,  leased  or 
controlled  by  such  railroad  or  rail- 
way company  or  corporation  in  this 
state." 

Article  6602  is  in  part  as  follows : 
*'If  it  shall  appear  upon  the  suit  of 
any  person  owning,  leasing  or  con- 
trolling land  contiguous  to  the  right 
of  way  of  any  such  railroad  or  rail- 
way company  or  corporation  that 
said  railroad  or  railway  company  or 
corporation  has  permitted  any  John- 
son grass  or  Russian  thistle  to  ma- 
ture or  go  to  seed  upon  their  right 
of  way,  such  person  so  suing  shall 
recover  from  such  railroad  or  rail- 
way company  or  corporation  the 
sum  of  $25,  and  any  such  additional 
sum  as  he  may  have  been  damaged 
by  reason  of  such  railroad  or  railway 
company  or  corporation  permitting 
Johnson  grass  or  Russian  Thistle  to 
mature  or  go  to  seed  upon  their  right 
of  way." 

The  words  "railroad"  and  "rail- 
way company"  include  natural  per- 
sons as  well  as  corporations,  and 
requirements  and  regulations  neces- 
sary to  the  proper  management  of 
the  property  and  the  safeguarding 
of  private  property  and  the  public 
protection  are  just  as  obligatory 
upon  receivers  as  upon  railroads 
under  the  management  of  their  own 
chosen  officers. 

A  receiver  cannot  exercise  the 
franchises  and  powers  of  a  railroad 
company  and  at  the  same  time  claim 
immunity  from  the  police  regula- 
tions and  liabilities  which  have  been 
imposed  upon  a  railroad  company 
by  statute.  While  engaged  in  oper- 
ating railroads,  we  can  see  no  rea- 
son why  receivers  should  not  be 
held  officially  to  the  same  rules  of 
liability  that  control  common  car- 
riers. Sloan  V.  Central  Iowa  R.  Co. 
62  Iowa,  728, 16  N.  W.  331 ;  Mikkel- 
son  V.  Truesdale,  63  Minn.  137,  65 
N.  W.  260,  16  Am.  Neg.  Cas.  336; 
Hunt  V.  Conner,  26  Ind.  App.  46, 
59  N.  E.  52 ;  Lamphear  v.  Bucking- 
ham, 33  Conn.  237 ;  Com.  v.  Felton, 
107  Ky.  330,  53  S.  W,  1046;  Atlan- 
tic Coast  Line  R.  Co.  v.  Georgia, 
234  U.  S.  289,  58  L.  ed.  1317,  34 
Sup.  Ct  Rep.  829. 


This  court,  in  an  able  opinion  by 
Chief  Justice  Stasrton,  in  the  case 
of  International  &  6.  N.  R.  Co.  v. 
Bender,  87  Tex.  100,  26  S.  W.  1047, 
announces  this  rule  as  follows: 

"The  liabihty  of  a  receiver,  unless 
bailed  on  some  personal  wrong,  is 
solely  official,  and  compensation  for 
injury  inflicted  while  a  railway 
company  is  controlled  by  a  receiver 
must  be  made,  if  at  all,  from  funds 
belonging  to  the  corporation;  and 
no  reason  is  perceived  why  the  rule 
of  evidence  applicable  in  terms  to  a 
railway  company  should  not  apply 
to  a  receiver  when  engaged  in  oper- 
ating a  railway. 

"The  reasons  for  enforcing  such 
a  rule  are  as  forcible  when  a  rail- 
way is  under  the  exclusive  control 
of  a  court  and  its  receiver  as  when 
it  is  operated  by  the  company  to 
which  it  belongs;  and  we  see  no 
reason  to  doubt  the  propriety  of 
applying  the  same  rules  of  evidence 
and  the  same  general  rules  of  law 
in  determining  the  liability  of  a  re- 
ceiver whi(h  would  be  applied  in 
determining  the  liability  of  a  rail- 
way company  in  all  cases  in  which 
the  action  is  not  based  on  a  statute 
which  by  its  terms  excludes  such 
application." 

In  construing  a  similar  statute 
and  in  considering  and  discussing 
the  construction  and  application  to 
be  given  penal  statutes,  Chief  Jus- 
tice Brown,  in  the  case  of  Thompson 
V.  Missouri,  K.  &  T.  R.  Co.  103  Tex. 
372,  126  S.  W.  257,  128  S.  W.  109, 
said: 

"The  defendant  in  error  invokes 
the  rule  that  penal  statutes  must 
be  strictly  construed  and  the  hon- 
orable court  of  civil  appeals  adopted 
the  suggestion,  applying  the  rule  in 
its  extreme  rigor  to  the  facts  of  this 
case.  The  rule  upon  this  subject 
which  now  prevails,  being  sustained 
by  the  best  authority,  is  forcibly  ex- 
pressed by  Chief  Justice  Fuller  of 
the  United  States  Supreme  Court  in 
the  case  of  United  States  v.  Lacher, 
134  U.  S.  on  page  629,  33  L.  ed. 
1083,  10  Sup.  Ct.  Rep.  625,  by  the 
following  quotation  from  Mr.  Sedg- 
vrick  on   Statutory   and   Constitu- 
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tional  Law:  .  "The  rule -that  statutes 
of  this  class  are  to  be  construed 
strictly  is  far  from  being  a  rigid 
or  unbending  one;  or  rather,  it  has 
in  modem  times  been  so  modified 
and  explained  away  as  to  mean  lit- 
tle more  than  that  penal  provisions, 
like  all  others,  are  to  be  fairly  con- 
strued according  to  the  legislative 
intent  as  expressed  in  the  enact- 
ment; the  courts  refusing,  on  the 
one  hand,  to  extend  the  punishment 
to  cases  which  are  not  clearly  em- 
braced in  them,  and,  on  the  other, 
equally  refusing  by  any  mere  verbal 
nicety,  forced  construction,  or  equi- 
table interpretation,  to  exonerate 
parties  plainly  within  their  scope.' 
This  passage  is  quoted  by  Baron 
Bramwell  in  Atty.  Gen.  v.  Sillem,  2 
Hurlst.  &  C.  532,  159  Eng.  Reprint, 
223,  as  one  'in  which  good  sense, 
force,  and  propriety  of  language  are 
equally  conspicuous;  and  which  is 
amply  borne  out  by  the  authorities, 
English  and  American,  which  he 
cites.' 

"That  quotation  expresses  the 
rule  of  construction  that  is  applica- 
ble to  the  facts  of  the  case  now  be- 
fore us.  Missouri  ex  rel.  Barton 
County  V.  Kansas  City,  Ft.  S.  &  G. 
R.  Co.  32  Fed.  726 ;  Pike  v.  Jenkins, 
12  N.  H.  261.  In  the  case  last  cited 
the  court  said;  'In  construing 
penal  statutes  the  proper  course  is 
to  search  out  and  to  follow  the  true 
intent  of  the  legislature,  and  to 
adopt  that  sense  which  harmonizes 
best  with  the  context,  and  promotes, 
in  the  fullest  manner,  the  apparent 
policy  and  objects  of  the  legislature.' 

"In  order  to  determine  the  proper 
construction  of  the  laneruage  of  the 
articles  above  quoted  from  the  Re- 
vised Statutes,  it  is  necessary  that 
we  should  ascertain  the  purpose  and 
intent  of  the  legislature  in  enacting 
them.  Thompson  had  the  undoubted 
right,  in  shipping  his  cars  of  lum- 
ber, to  designate  the  route  by  which 
they  should  be  carried  by  the  dif- 
ferent railroads  over  which  they 
were  destined  to  pass.  Inman  v. 
St  Louis  &  S.  W.  R.  Co.  14  Tex. 


Civ.  App.  39,  37  S.  W.  87.  This 
right,  is  not  controverted  by  the  de- 
fendant. That  undoubted  right 
would  be  of  little  avail  to  shippers 
over  railroads  in  this  state  if  there 
were  not  some  provision  for  enforc- 
ing its  observance.  We  must  look 
to  the  language,  the  subject  of  leg- 
islation, the  right  to  be  secured,  and 
the  evil  to  be  remedied,  to  deter- 
mine the  purpose  and  intent  of  the 
legislature  as  embodied  in  article 
4574,  and,  judging  from  the  facts 
of  tlus  case,  the  remedy  is  not  more 
than  adequate.  If  a  fair  construc- 
tion of  the  language  used  in  the 
law,  in  view  of  the  purpose  of  its 
enactment,  will  embrace  the  acts  of 
the  defendant  shown  by  the  evi- 
dence, then  the  evidence  establishes 
a  cause  of  action  against  the  de- 
fendant. If,  however,  the  acts, 
which  are  claimed  to  be  a  violation 
of  the  statute,  do  not  come  within 
the  terms  of  the  statute  when  con- 
strued as  we  have  stated,  then  the 
court  cannot  inflict  the  penalty,  no 
matter  how  unjustly  the  railroad 
has  treated  Thompson.  The  para- 
mount rule  for  construing  statutes 
of  any  class  is  to  ascertain  what  the 
legislature  intended  to  prescribe  by 
the  language  used,  'all  others  are 
helps,'  to  the  accomplishment  of 
that  purpose." 

In  order  that  there  be  no  confu- 
sion and  no  doubt  as  to  the  appli- 
cability of  valid  statutes  of  the 
states  to  the  management  of  prop- 
erty in  the  hands  of  a  receiver  ap- 
pointed by  the  United  States  court, 
the  Congress  of  the  United  States 
passed  the  following  statute: 
"Whenever  in  any  cause  pending  in 
any  court  of  the  United  States  there 
shall  be  a  receiver  or  manager  in 
possession  of  any  property,  such  re- 
ceiver or  manager  shall  manage  and 
operate  such  property  according  to 
the  requirements  of  the  valid  laws 
of  the  state  in  which  such  property 
shall  be  situated,  in  the  same  man- 
ner that  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in 
possession  thereof.   Any  receiver  or 
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manager  who  shall  wilfully  violate 
any  provision  of  this  section  shall 
be  fined  not  more  than  $3,000,  or 
imprisoned  not  more  than  one  year, 
or  both.  Judicial  Code,  §  65;  Acts 
March  3,  1887,  chap.  373,  §  2,  24 
Stat,  at  L.  554;  Aug,  13, 1888,  chap. 
866,  §  3,  25  Stat,  at  L.  436;  March 
S.  1911,  chap.  231,  §  65,  36  Stat  at 
L.  1104."  Barnes's  Fed.  Code, 
I  827,  Comp.  Stat  §  1047,  5  Fed. 
Stat  Anno.  2d  ed.  p.  640. 

In  the  case  of  United  States  v. 
Ramsey,  42  L.R.A.(N.S.)  1031,  116 
C.  C.  A.  568,  197  Fed.  144,  the 
United  States  circuit  court  of  ap- 
peals held  that  penalties  provided 
by  Federal  statute  limiting  the 
hours  during  which  a  "common  car- 
rier" may  keep  an  employee  on  duty 
apply  to  a  receiver  appointed  by  a 
FeiJeral  court. 

After  discussing  authorities,  it 
said :  "From  a  consideration  of  the 
foregoing  authorities,  it  seems  to  us 
clear  that  the  term  'common  car- 
rier' had  a  well-defined  meaning, 
and  that  the  receiver  of  a  railroad 
came  within  the  designation  'com- 
mon carrier;'  that  Congress,  in 
using  the  term  'common  carrier,' 
used  it  in  the  sense  in  which  such 
words  are  generally  meant  and  un- 
derstood; that  the  object  and  pur- 
pose of  the  statute  would  be  entirely 
defeated  in  all  cases  in  which  a  rail- 
road or  other  common  carrier  is 
operated  by  a  receiver,  if  the  words 
'common  carrier*  should  be  given  a 
more  restricted  meaning  than  gen- 
erally understood.  It  seems  clear 
that  a  receiver,  in  the  operation  of 
a  railroad,  is  a  common  carrier 
within  the  meaning  of  the  statute; 
and  though  he  is  not  personally  lia- 
ble, he  is  liable  in  his  official  capac- 
ity, and  the  payment  of  any  judg- 
ment obtained  would  be  subject  to 
the  order  of  the  court  appointing 
the  receiver  in  the  exercise  of  its 
equitable  powers." 

In  regaJrd  to  the  case  of  United 
States  V.  Harris,  the  court  said: 
"Defendants  rely  chiefly  upon  the 


case  of  United  States  v.  Harris,  177 
U.  S.  305,  44  L.  ed.  780,  20  Sup. 
Ct.  Rep.  609.  That  case  simply  held 
that  a  receiver  of  a  railroad  was 
not  within  the  letter  or  spirit  of  the 
provisions  of  the  Act  of  March  3, 
1873  (Rev.  Stat  §§  4386-4388)." 

The  United  States  Supreme  Court 
and  many  of  the  state  courts  have 
held  receivers  liable  under  statutes 
similar  to  the  one  before  us,  and 
that  the  case  of  United  States  v. 
Harris,  supra,  was  not  in  conflict 
therewith.  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224,  and  cases  cited; 
Central  Trust  Co.  v.  Wabash.  St.  L. 
&  P.  R.  Co.  (C.  C.)  26  Fed.  12; 
Robinson  v.  Harmon,  157  Mich.  272, 
117  N.  W.  664,  122  N.  W.  106;  Hill 
V.  Boston  &  M.  R.  Co.  77  N.  H.  151, 
89  Atl.  482,  Ann.  Cas.  1914C,  714. 

These  opinions  contain  extensive 
discussion  of  the  principles  upon 
which  statutes  similar  to  our  statute 
under  consideration  have  been  sus- 
tained, and  cite  numerous  authori- 
ties from  English  and  American 
courts  and  text-writers.  We  deem 
further  elaboration  unnecessary. 

Receivers  controlling  •  and  man- 
aging the  properties  of  a  railroad 
should  be  held  to  the  same  account- 
ability in  regard  to  these  statutory 
penalties  as  the  railway  corporation 
itself  in  the  management  and  con- 
trol thereof. 

We  think  the  legislative  intent 
clear  that  all  railroads  doing  busi- 
ness in  this  state,  whether  managed 
by    a    receiver    or       ^^  ^_ 
otherwise,      should  conHtmction— 
comply    with    this  ?;,",»;*/.i-' 
Johnson  Grass  Stat-  ni.pHpatioii  to 
ute  or  pay  the  pen-  "«•*'*'• 
alty  for  its  violation;  and  that  it 
did  not  intend  to  license  them  under 
a  receivership  to  neglect  or  override 
wholesome  regulations  for  the  pro- 
tection of  individual  rights  and  the 
public  good. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Applicability  of  penal  statute*  to  railroad  reGeiver*. 


I.  Introduction,  1372. 
II.  Penal  statutes  held  applicable  to  re- 
ceivers, 1372. 
III.  Penal   statutes   held   inapplicable   to 
receivers,  1376. 

I.  Introduetion. 

The  question  of  the  liability  of  a 
receiver  in  his  official  capacity  for 
torts  or  negligence  of  receivership 
employees  is  treated  in  annotation  ap- 
pended to  Gardner  v.  Martin,  10  A.L.R. 
1056.  As  to  exemplary  or  punitory 
damages,  see  page  1078  of  that  an- 
notation. 

As  to  individual  liability  of  re- 
ceivers for  injury  to  person  or  proper- 
ty of  third  persons  due  to  negligence, 
or  violation  of  statute  or  ordinance,  in 
management  of  the  trust  estate,  see 
annotations  in  7  A.L.R.  on  page  414, 
and  14  A.L.R.  371. 

And  the  question  whether  a  statute 
creating  a  presumption  of  negligence 
against  a  railroad  company  is  appli- 
cable to  a  receiver  operating  the  road 
is  discussed  in  annotation  to  Lamb  v. 
Floyd,  1  A.L.R.  1180. 

The  present  annotation  deals  only 
with  the  question  whether  railroad  re- 
ceivers are  within  statutes  which  im- 
pose not  merely  a  liability  for  dam- 
ages, but  also  a  penalty  for  failing  to 
perform,  or  for  performing,  certain 
acts.  Cases  on  the  question  whether 
statutes  generally  which  in  terms  ap- 
ply to  railroad  companies  or  common 
carriers  are  applicable  to  receivers  of 
a  railroad  are  collected  in  10  A.L.R. 
beginning  on  p.  1069.  It  seems,  how- 
ever, that  even  though  such  a  statute 
imposing  a  liability  for  damages  were 
held  applicable  to  receivers,  the  same 
might  not  be  true  where  the  statute 
imposes  a  penalty,  in  view  of  the  rule 
of  strict  construction  of  the  latter 
class  of  statutes. 

It  should  be  observed  that  the  an- 
notation does  not  consider  the  ques- 
tion of  the  liability  of  a  railroad  com- 
pany for  the  torts  of  the  servants  or 
agents  of  a  receiver  of  the  road  while 
operating  it;  and,  therefore,  does  not 


include  such  cases  as  Arkansas  G.  R. 
Co.  V.  State  (1904)  72  Ark.  250,  79  S. 
W.  773,  holding  that  a  railroad  com- 
pany is  not  liable  for  the  statutory 
penalty  for  failure  to  give  proper 
crossing  signals,  where  at  the  time 
of  the  failure  the  road  was  beinsr 
operated  by  a  receiver. 

I/.  Penal  statute*  held  applicahle  to  re- 
ceivers. 

Statutes  imposing  a  penalty  upon 
a  "railroad  company"  or  "common 
carrier,"  or  using  similar  terms,  for 
the  doing  or  failure  to  do  certain  acts, 
have  usually  been  construed  as  ap- 
plicable to  receivers  of  a  railroad,  al- 
though the  statute  did  not  expressly 
mention  receivers. 

United  States. — United  States  y. 
Nixon  (1914)  235  U.  S.  231.  59  L.  ed. 
207,  35  Sup.  Ct.  Rep.  49 ;  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  R.  Co. 
(1886)  26  Fed.  12;  United  States  v. 
Ramsay  (1912)  42  L.R.A.(N.S.)  1031. 
116  C.  C.  A.  568, 197  Fed.  144. 

Arkansas. — Bush  v.  State  (1917) 
128  Ark.  448,  194  S.  W.  857. 

Illinois. — See  Malott  v.  Howell 
(1903)  111  111.  App.  233,  and  Malott  v. 
Mapes  (1903)  111  111.  App.  340.  infra. 

Iowa. — Brockert  v.  (Central  Iowa  R. 
Co.  (1891)  82  Iowa,  869,  47  N.  W. 
1026. 

Massachusetts. — Sullivan  v.  Hifstis 
(reported  herewith)  ante,  1360. 

Minnesota. — See  State  v.  Corbett 
(1894)  57  Minn.  345,  24  L.R.A.  498,  4 
Inters.  Com.  Rep.  694,  59  N.  W.  317, 
infra. 

Mississippi. — Memphis  &  C.  R.  Co. 
V.  Glover  (1900)  78  Miss.  467,  29  So. 
89. 

Missouri. — Farrell  v.  Union  Trust 
Co.  (1882)  77  Mo.  475. 

Texas. — International  &  G.  N,  R. 
Co.  V.  Dawson  (reported  herewith) 
ante,  1367. 

In  International  &  G.  N.  R.  Co.  v. 
Dawson  (reported  herewith),  it  was 
held  that  receivers  of  a  railroad  ap- 
pointed by  the  Federal  court  were  lia- 
ble for  the  penalty  imposed  by  a  stat- 
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lite  making  it  unlawful  of  any  "rail- 
road or  railway  company  or  corpora- 
tion" doing  business  in  the  state  to 
permit  any  Johnson  grass  to  go  to 
seed  upon  any  right  of  way  owned, 
leased,  or  controlled  by  such  "railroad 
or  railway  company  or  corporation"  in 
the  state.  The  court  said  that  the 
words  "railroad"  and  "railway  com- 
pany" include  natural  persons  as  well 
as  corporations;  and  that  require- 
ments and  regulations  necessary  to 
the  proper  management  of  the  prop- 
«rty,  and  the  safeguarding  of  private 
property,  and  the  public  protection, 
were  just  as  obligatory  upon  receivers 
as  upon  railroads  under  the  manage- 
ment of  their  own  chosen  officers;  that 
the  legislature  did  not  intend  to  li- 
«ense  railroads  under  a  receivership 
to  neglect  or  override  wholesome  regu- 
lations for  the  protection  of  individual 
rights  and  the  public  good. 

In  Bush  V.  State  (Ark.)  supra,  the 
Arkansas  statute  requiring  the  ring- 
ing 9f  the  bell  or  blowing  of  the 
whistle,  at  railroad  crossings,  under 
a  penalty  of  $200  for  any  neglect,  to 
be  paid  by  the  "corporation  owning 
the  railroad,"  was  held  applicable  to 
a  receiver  operating  a  railroad  appar- 
ently under  the  orders  of  the  Federal 
court.  The  court  said  that  the  statute 
was  directed  at  whoever  was  operating 
the  railroad,  rather  than  the  corpora- 
tion having  the  technical  ownership 
thereof;  that  in  statutes  prescribing, 
under  penalty,  duties  to  be  performed 
by  "owners"  of  railroad  companies, 
the  word  "owners"  is  used  in  the 
popular,  rather  than  in  the  technical, 
sense,  and  is  construed  so  as  to  in- 
clude all  who  are  operating  the  rail- 
road, whether  as  owners  of  the  prop- 
erty, or  as  lessees,  receivers,  or  the 
like. 

And  the  word  "owner"  in  the  Min- 
nesota statute  regulating  the  sale  and 
redemption  of  tickets  of  common  car- 
riers, and  providing  a  punishment  for 
the  violation  of  the  same,  was  said  In 
State  V.  Corbett  (1894)  57  Minn.  345, 
24  L.R.A.  498,  4  Inters.  Com.  Rep.  694, 
59  N.W.  817,  supra,  to  include  all  who 
operated  a  railroad  or  steamboat  in 
the  transportation  of  passengers,  as, 
for  example,  lessees,  receivers,  and  the 


like.  The  court  does  not  set  out  the 
provisions  of  the  act,  however;  nor 
does  it  appear  that  the  question  was 
directly  involved  as  to  whether  a  re- 
ceiver was  within  the  statute. 

The  Federal  statute  limiting,  under 
penalty,  the  hours  during  which  a 
"common  carrier"  may  keep  an  em- 
ployee on  duty,  was  held  in  United 
States  V.  Ramsay  (1912)  42  L.R.A. 
(N.S.)  1031,  116  C.  C.  A.  568, 197  Fed. 
144,  supra,  to  apply  to  a  receiver  ap- 
pointed by  a  Federal  court  for  an  in- 
terstate railroad.  It  was  said:  "Con- 
gress, in  passing  the  act  in  question, 
must  have  intended  to  use  the  term 
'common  carrier'  in  the  usual  and  ordi- 
nary acceptation  of  the  tsrm;  to  wit, 
as  one  engaged  in  the  business  of 
carrying  persons  and  property  from 
one  place  to  another  for  compensa- 
tion, for  all  who  should  apply  to  have 
their  goods  transported  or  to  be  trans- 
ported in  person.  The  mere  fact  that 
the  statute  in  question  is  a  penal  one 
does  not  require  that  the  words  'com- 
mon carrier*  should  receive  a  re- 
stricted interpretation.  .  .  .  From 
a  consideration  of  the  foregoing  au- 
thorities, it  seems  to  us  clear  that  the 
term  'conunon  carrier'  had  a  well- 
defined  meaning,  and  that  the  receiver 
of  a  railroad  came  within  the  designa- 
tion 'common  carrier;'  that  Congress, 
in  using  the  term  'common  carrier,' 
used  it  in  the  sense  in  which  such 
words  are  generally  meant  and  under- 
stood ;  that  the  object  and  purpose  of 
the  statute  would  be  entirely  defeated 
in  all  cases  in  which  a  railroad  or 
other  common  carrier  is  operated  by  a 
receiver,  if  the  words  'common  carrier' 
should  be  given  a  more  restricted 
meaning  than  generally  understood. 
It  seems  clear  that  a  receiver,  in  the 
operation  of  a  railroad,  is  a  common 
carrier  within  the  meaning  of  the 
statute.!' 

And  the  court  in  United  States  v. 
Ramsey  (Fed.)  supra,  quoted  from 
authorities  to  the  effect  that,  though 
penal  laws  are  to  be  construed  strict- 
ly, yet  the  intention  of  the  legislature 
must  govern  in  their  construction  as 
well  as  in  the  construction  of  other 
statutes,  and  that  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the 


Digitized  by 


Google 


1374 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AXJL 


obvious  intention  of  the  legislature; 
that  where  the  words  used  in  a  penal 
statute  are  sreneral,  and  include  vari- 
ous classes  of  persons,  the  court  is  not 
justified  in  restricting  them  to  one 
class,  or  in  giving  them  the  narrow- 
est interpretation,  where  the  mischief 
to  be  remedied  is  equally  applicable 
to  all  classes;  but  that  the  proper 
course  is  to  adopt  that  meaning  which 
promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the 
legislature. 

The  Federal  Quarantine  Act  of  1906 
imposing  a  penalty  upon  railroad  com- 
panies transporting  cattle  from  a 
quarantine  state  to  any  other  state 
except  in  compliance  with  certain 
regulations,  was  made  applicable  by 
the  Statute  of  1913  to  "any  railroad 
company  or  other  common  carrier" 
whose  road  or  line  formed  any  part  of 
the  route  over  which  cattle  were 
transported  in  the  course  of  a  ship- 
ment from  a  quarantine  state  to  an- 
other state.  And  in  United  States  v. 
Nixon  (1914)  235  U.  S.  231,  59  L.  ed. 
207,  85  Sup.  Ct.  Rep.  49,  supra,  the 
court  held  that  the  1913  Act  applied 
to  receivers  of  a  railway  company  who 
transported  cattle  from  a  quarantine 
district  in  one  state  to  another  state. 
The  court  said  that  in  view  of  the  de- 
cision in  United  States  v.  Harris  (U. 
S.)  infra.  III.,  the  decision  that  the 
statute  did  not  create  an  offense  for 
which  receivers  could  be  punished 
would  necessarily  have  to  be  affirmed 
if  the  case  were  to  be  determined 
solely  by  the  provisions  of  the  Quar- 
antine Act  of  1905,  imposing  a  pen- 
alty for  the  transportation  of  cattle 
by  a  railroad  company,  it  being  said 
that  a  receiver  is  not  a  corporation, 
and,  therefore,  not  within  the  terms 
of  a  statute  applicable  to  railroad 
companies,  even  though  cattle  from 
an  infected  district  transported  by 
him  would  be  as  likely  to  transmit 
disease  as  if  they  had  been  shipped 
over  the  same  line  while  it  was  be- 
ing operated  by  the  railroad  itself. 
But  the  court  stated  that  it  was  no 
doubt  in  view  of  recognition  of  this 
fact,  and  in  order  to  make  the  remedy 
as  broad  as  the  evil  sought  to  be 
£ured.  that  Congress,  by  the  Statute  of 


1918,  had  made  all  the  proviaions  of 
the  original  act  apply  to  "any  rail- 
road company  or  other  common  car- 
rier," etc. ;  that  in  so  far  as  he  trans- 
ported passengers  and  property  the  re- 
ceiver was  a  common  carrier,  with 
rights   and   civil   responsibilities    as 
such;  and  that  there  was  no  reason 
suggested,  why  a  receiver,  operating 
a  railroad,  should  not  also  be  subject 
to  the  penal  provisions  of  a   statute 
prohibiting  any  common  carrier  from 
transporting  live  stock  by  rail  from  a 
quarantine  district  into  another  state. 
A  receiver  of  a  railroad  company 
appointed  by  a  Federal  court  was  held 
by  the  Massachusetts  court  in  SuLU- 
VAN  v.  HUSTIS    (reported   herewith) 
ante,   1360,   to   be   liable   under  the 
Massachusetts  statute  to  an  action  in 
tort  for  death  arising  from  failure  to 
give  crossing  signals  as  required  by 
the  statute,  which  provided  that  if  a 
person  was  injured  by  collision  with 
the  engines  or  cars  of  a  "railroad  cor- 
poration" at  a  crossing,  and  it  ap- 
peared  that  the   "corporation"   neg- 
lected to  give  the  signals  required  by 
the  statute,  the  "corporation"  should 
be  liable  for  damages  caused  by  the 
collision,  or  to  a  fine  recoverable  by 
indictment,  or,  if  the  life  of  a  person 
so  injured  was  lost,  for  damages  re- 
coverable in  an  action  of  tort.     The 
court  said  that  it  was  settled  beyond 
doubt  that  the  statute,  so  far  as  it  con- 
cerned recovery  of  damages  for  death, 
was  in  some  aspects  punitive  in  its 
nature;  but  that  it  had  compensatory 
features,  the  damages,  while  not  being 
assessed  on  the  basis  of  compensation 
but  with  reference  to  the  extent  of  the 
element  of  wrongdoing  in  the  tortious 
act,  nevertheless  being  paid  for  the 
benefit  of  the  person  injured  or  the 
family  of  the  person  whose  life  was 
lost.     And  the  court  on  this  ground 
distinguished  United  States  v.  Harris 
(1900)  177  U.  S.  305,  44  L.  ed.  780. 
20  Sup.  Ct.  Rep.  609,  infra,  stating 
that  the  statute  there  before  the  court 
was  strictly  penal,  without  compensa- 
tory features,  the  penalty  being  pay- 
able to  the  United  States,  and  not  by 
way  of  damages  to  the  person  suffer- 
ing the  injury;  in  other  words,  the 
statute  there  was  in  its  essence  crim- 
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inal  in  nature.  And  the  court  said 
it  might  be  conceded  that  state  stat- 
utes imposing  criminal  liability  upon 
8  railroad  corporation  in  respect  to 
the  operation  of  its  road  would  not 
render  a  receiver  subject  to  complaint 
or  indictment,  unless  he  was  express- 
ly named. 

It  was  held  in  Memphis  &  C.  R.  Co. 
V.  Glover  (1900)  78  Miss.  467,  29  So. 
89,  supra,  that  receivers  of  a  railroad 
were  liable  as  such  for  the  statutory 
penalty  imposed  on  railroads  for  fail- 
ure to  construct  or  maintain  proper 
cattle  guards  and  stock  gaps  where 
the  trades  passed  through  inclosed 
land. 

Statutes  imposing  double  damages 
on  railway  companies  for  failure  to 
fence  their  tracks  have  been  held  ap- 
plicable to  railroad  receivers.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  C.  R.  Co. 
(1886)  26  Fed.  12;  Brockert  v.  Central 
Iowa  R.  Co.  (1891)  82  Iowa,  369.  47 
N.  W.  1026;  Farrell  v.  Union  Trust 
Co.  (1882)  77  Mo.  475  (statute  held 
to  apply  to  a  trust  company  operating 
a  railroad). 

In  Farrell  ▼.  Union  Trust  Co. 
(Mo.)  supra,  a  statute  subjecting 
"railroad  corporations"  to  double 
damages  for  the  killing  of  live  stock 
on  failure  to  fence  the  track  was  held 
to  apply  to  a  trust  company  operating 
a  railroad;  and  the  court  in  the  opin- 
ion takes  the  view  that  a  receiver  is 
liable,  as  such,  under  the  statute. 

The  Missouri  statute  was  similarly 
construed  in  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  (Fed.) 
supra.  Brewer,  J.,  in  delivering  the 
opinion,  while  recognizing  that  there 
might  be  no  equity,  where  the  court 
takes  possession  of  the  assets  of  a 
railroad  by  a  receiver.  In  thus  dis- 
tributing the  assets  so  as  to  allow 
double  the  amount  of  a  claim  against 
the  company,  said  that  no  reason  was 
apparent  why  the  statute  was  not  ap- 
plicable to  every  railroad,  whether  in 
the  hands  of  a  receiver  or  otherwise. 

The  statute  construed  in  Brockert 
V.  Central  Iowa  R.  Co.  (1891)  82  Iowa, 
869,  47  N.  W.  1026,  supra,  made  "any 
corporation  operating  a  railway"  lia- 
ble for  double  damages  due  to  a  fail- 
ure to  fence  the  tracks,  and  provided 


that  "all  lessees  or  other  persons  own- 
ing or  operating  such  railway"  should 
be  subjected  to  the  duties  and  liabil- 
ities imposed  by  the  statute  on  cor- 
porations owning  or  operating  rail- 
ways. 

The  same  doctrine  seems  indirectly 
supported  by  Malott  v.  Howell  (1903) 
111  111.  App.  233,  and  Malott  v.  Mapes 
(1903)  111  IlL  App.  840.  where,  in  ac- 
tions against  receivers  of  railroads  to 
recover  double  the  value  of  fences 
constructed  by  adjoining  landowners, 
under  a  statute  requiring  railroad 
companies  to  fence  their  rights  of 
way,  and  permitting  adjoining  land- 
owners, on  failure  of  the  company  to 
do  so,  to  construct  the  fence  and  re- 
cover double  its  value,  the  court  stated 
that  the  judgment  should  have  been 
against  the  receiver  in  his  official  ca- 
pacity, to  be  paid  in  due  course  of  the 
administration  of  his  trust,  and  that 
it  is  error  to  award  execution  against 
a  receiver. 

r//.  Penal  statutea  hold  inapplieable  to 
receiver*. 

Statutes  imposing  a  penalty  upon 
"railroad  companies,"  or  using  similar 
terms,  but  not  in  terms  mentioning 
receivers  of  a  railroad,  have  in  several 
cases  been  held  not  to  include  such 
receivers.  United  States  v.  Harris 
(1900)  177  U.  S.  805,  44  L.  ed.  780,  20 
Sup.  Ct.  Rep.  609;  Robinson  v.  Harmon 
(1908)  157  Mich.  272,  117  N.  W.  664, 
122  N.  W.  106;  Bonner  v.  Franklin 
Co-op.  Asso.  (1898)  4  Tex.  Civ.  App. 
166,  23  S.  W.  817;  Campbell  v.  Wiess 
(1894)  —  Tex.  Civ.  App.  — ,  25  S.  W. 
1076;  San  Marcos  v.  International  & 
G.  N.  R.  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  203  S.  W.  458.  See  also  Missouri, 
K.  &  T.  R.  Co.  V.  Stoner  (1898)  6  Tex. 
Civ.  App.  50,  23  S.  W.  1020. 

Although  different  statutes  were  in- 
volved, the  above  Texas  cases  seem  to 
be  of  somewhat  doubtful  authority,  in 
view  of  the  decision  in  International 
&  G.  N.  R.  Co.  v.  Dawson  (reported 
herewith)  ante,  1867,  holding  that 
receivers  of  a  railroad  appointed  by 
the  Federal  court  were  within  the 
Texas  statute,  making  it  unlawful  for 
any  "railroad  or  railway  company  or 
corporation"   doing  business    in    the 
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state  to  permit  any  Johnson  grass  to 
go  to  seed  upon  its  right  of  way. 

The  leading  authority  relied  on  by 
those  courts  which  have  held  penal 
statutes  inapplicable  to  receivers, 
where  not  expressly  mentioned,  is 
United  States  v.  Harris  (U.  S.)  supra. 
In  which  the  Federal  Supreme  Court 
held  that  receivers  of  a  railroad  ap- 
pointed by  a  Federal  court  were  not 
liable  to  an  action  for  penalties  under 
the  Federal  Statute  of  1873,  entitled 
"An  Act  to  Prevent  Cruelty  to  An- 
imals While  in  Transit  by  Railroads  or 
Other  Means  of  Transportation  within 
the  United  States,"  providing  that  "no 
railroad  company"  shall  confine  live 
stock  in  cars  longer  than  a  certain 
period,  without  unloading  for  food  and 
water,  and  making  "any  company, 
owner,  or  custodian  of  such  animals," 
who  knowingly  and  wilfully  fails  to 
comply  with  the  provisions  of  the  act, 
liable  for  a  penalty  of  not  less  than 
$100,  nor  more  than  $500,  to  be  re- 
covered in  a  civil  action  in  the  name  of 
the  United  States. 

The  reasoning  of  the  court  in  United 
States  y.  Harris  (U.  S.)  supra,  was  as 
follows:  "It  may  be  conceded  that  it 
was  the  intention  of  Congress  to  sub- 
ject receivers  of  railroad  companies, 
appointed  such  by  courts  of  the  United 
States,  to  the  valid  laws  and  regula- 
tion of  the  states  and  of  the  United 
States,  whose  object  is  to  promote  the 
safety,  comfort,  and  convenience  of 
the  traveling  public.  But  we  are  not 
now  concerned  with  the  general  in- 
tention of  Congress,  but  with  its  spe- 
cial intention,  manifested  in  the  en- 
actments under  which  this  suit  was 
brought.  Was  it  the  purpose  of  Con- 
gress when  prescribing  a. penalty  for 
any  company,  owner,  or  custodian  of 
animals  who  knowingly  and  willingly 
fails  to  comply  with  the  directions  of 
the  statute,  to  include  receivers?  Can 
we  fairly  bring  receivers  within  the 
penal  clause  by  reasoning  from  a  sup- 
posed or  an  apparent  motive  in  Con- 
gress in  passing  the  act?  It  was  the 
«new  of  the  courts  below  that  receivers 
were  plainly  not  within  the  letter  of 
the  statute,  and  not  necessarily  with- 
in its  purpose  or  spirit;  and  an  at- 
tentive examination  has  brought  us  to 


the  same  concluaion.  It  must  be  ad- 
mitted that,  in  order  to  hold  the  re- 
ceivers, they  must  be  regarded  as  in- 
cluded in  the  word  'company.'  Only 
by  a  strained  and  artificial  construc- 
tion, based  chiefly  upon  a  considersr 
tion  of  the  mischief  which  the  legisla- 
ture sought  to  remedy,  can  receivers 
be  brought  within  the  terms  of  the 
law.  But  can  such  a  kind  of  con- 
struction be  resorted  to  in  enforcing 
a  penal  statute?  Giving  all  proper 
force  to  the  contention  of  the  counsel 
of  the  government,  that  there  has 
been  some  relaxation  on  the  part  of 
the  courts  in  applying  the  rule  of 
strict  construction  to  such  statutes,  it 
still  remains  that  the  intention  of  a 
penal  statute  must  be  found  in  the  lan- 
guage actually  used,  interpreted  ac- 
cording to  its  fair  and  obvious  mean- 
ing. It  is  not  permitted  to  courts,  in 
this  class  of  cases,  to  attribute  in- 
advertence or  oversight  to  the  legisla- 
ture when  enumerating  the  classes  of 
persons  who  are  subjected  to  a  penal 
enactment,  nor  to  depart  from  the 
settled  meaning  of  words  or  phrases 
in  order  to  bring  persons  not  named  or 
distinctly  described  within  the  sup- 
posed purpose  of  the  statute.  It  may 
well  be  that  Congress,  in  omitting  to 
expressly  include  receivers  in  these 
sections,  intended  to  leave  them  sub- 
ject to  the  control  and  direction  of  the 
courts,  whose  officers  they  are.  It 
does  not,  therefore,  follow  that  the 
statute  in  question  would  be  without 
operation  where  railroads  are  in  the 
hands  of  receivers.  The  owners  and 
custodians  of  the  stock  would  still  re- 
main subject  to  the  punishment  pre- 
scribed." 

In  Robinson  v.  Harmon  (1908)  157 
Mich.  272,  117  N.  W.  664,  122  N.  W. 
106,  supra,  the  court  construed  the 
Michigan  statute,  providing  that  every 
railroad  corporation  should,  on  due 
payment  of  freight  legally  authorized, 
transport  property  without  partiality 
or  favor,  "under  a  penalty  for  each 
violation  of  this  provision,  of  $100,  to 
be  recovered,  by  the  party  aggrieved," 
as  not  applicable  to  a  Federal  receiver 
of  a  railroad,  so  as  to  render  him  lia- 
ble for  the  penalty.  On  the  first  hear- 
ing the  receiver  was  held  liable,  but  a 
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different  conclusion  was  reached  on 
rehearing,  the  court  saying  that  it  was 
unable  to  distinguish  the  case  from 
United  States  v.  Harris  (1900)  177 
U.  S.  305,  44  L.  ed.  780,  20  Sup.  Ct. 
Rep.  609,  supra.  On  the  first  hearing  | 
the  case  was  held  distinguishable  on  ' 
the  ground  that  the  statute  was  not  a 
penal  one,  strictly  speaking,  but  was 
remedial  in  its  effect. 

It  was  held  in  Bonner  v.  Franklin 
Co-op.  Asso.  (1893)  4  Tex.  Civ.  App. 
166,  23  S.  W.  317,  supra,  and  Campbell 
V.  Wiess  (1894)  —  Tex.  Civ.  App.  — , 
25  S.  W.  1076,  supra,  that  receivers  of 
a  railroad  were  not  within  the  Texas 
statute  subjecting  "railroad  compa- 
nies" to  a  penalty  for  unjust  discrim- 
ination in  freight  rates.  In  the  Bon- 
ner Case,  the  court  cited,  as  decisive 
of  the  question.  Turner  v.  Cross 
(1892)  83  Tex.  218,  16  L.R.A.  262,  18 
S.  W.  578,  which  is  a  leading  author- 
ity in  that  state,  to  the  effect  that 
a  receiver  of  a  railroad  is  not  a  "pro- 
prietor, owner,  charterer,  or  hirer"  of 
the  road,  within  the  meaning  of  a  stat- 
ute making  persons  of  the  class  de- 
scribed liable  for  the  death  of  any 
person  by  their  own  negligence,  oit 
that  of  their  servants  or  agents.  This 
case  and  others  which  have  followed 
it  in  the  same  state,  not  involving 
penal  statutes,  are  cited  in  the  anno- 
tation in  10  A.L.R.  on  pages  1074, 1075. 

In  Bonner  v.  Franklin  Co-op.  Asso. 
(Tex.)  supra,  the  court  also  called  at- 
tention to  the  fact  that  the  action 
before  it  was  to  recover  a  statutory 
penalty,  and  that  a  stricter  rule,  there- 
fore, applied,  and  said  that  unless  the 
language  of  the  statute  was  broad 
enough  to  include  railroad  receivers 
they  were  not  liable  to  its  penalty,  the 
statute  not  being  susceptible  of  en- 
largement by  implication. 

And  in  Missouri,  K.  &  T.  R.  Co.  v. 
Stoner  (1893)  5  Tex.  Civ.  App.  50,  23 
S.  W.  1020,  supra,  the  court  construed 
the  same  statute  so  as  not  to  render  a 
railroad  company  liable  for  the  pen- 
16  A.L.B.— 87. 


alty  for  detention  of  freight  after  ten- 
der of  the  charges  due,  where  the  pen- 
alty was  incurred  while  the  road  was 
in  the  hands  of  receivers,  although  it 
had  assumed  all  obligations  incurred 
by  them.  The  court  said  that  the  stat- 
ute only  imposed  the  penalty  upon 
railroads  for  the  acts,  of  their  ofScers, 
agents,  or  employees ;  that  it  was  well 
settled  that  one  suing  for  a  penalty 
must  recover,  if  at  all,  according  to 
the  terms  of  the  statute;  and  that  a 
receiver  of  a  railroad  is  neither  its 
officer,  agent,  nor  employee,  but  an 
officer  of  the  court  making  the  ap- 
pointment. 

A  Federal  receiver  of  a  railroad  was 
held  in  San  Marcos  v.  International  & 
G.  N.  R.  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  203  S.  W.  468,  supra,  not  to  bei 
within  the  Texas  statute  making  it 
the  duty  of  every  "railroad  company" 
in  the  state  to  keep  street  crossings 
in  proper  condition,  and  providing  for 
a  penalty  of  $25  for  each  week  "such 
railroad"  failed  or  neglected  to  com- 
ply with  the  statute,  after  notice. 
The  court  said  that  the  statute  did 
not  mention  receivers,  and,  since  it 
was  penal  In  its  nature,  could  not  be 
extended  beyond  the  scope  of  the 
terms  employed  therein  so  as  to  in- 
clude them. 

The  court  also  in  San  Marcos  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.) 
supra,  held  that  a  receiver  appointed 
by  a  Federal  court  was  in  the  same 
position  with  respect  to  the  applica- 
bility of  the  statute  as  one  appointed 
by  a  state  court,  overruling  the  con- 
tention that  the  Federal  statutes  re- 
quiring receivers  appointed  by  the 
Federal  courts  in  possession  of  prop- 
erty, to  manage  and  operate  the  same 
according  to  the  laws  of  the  state  in 
which  the  property  was  situated, 
made  such  receivers  liable  for  any 
penalty  prescribed  for  failure  to  com- 
ply with  the  state  statutes. 

B.  E.  H. 
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ELK  HORN  MINING  CORPORATION,  Appt, 

V. 

P.  A.  VANHOOSE. 

Kentw^  Court  of  Appeals  ^  February  20,  1918, 
(179  Ky.  529,  200  S.  W.  921.) 

Master  and  servant  —  duty  to  provide  against  unsafe  mine  roof. 

1.  A  master  is  not  bound  to  provide  against  the  unsafe  condition  of 
the  roof  of  a  mine  which  developed  in  the  progress  and  as  a  result  of  tiie 
work  of  an  employee  injured  by  such  condition,  and  who  alone  knew  or 
had  an  opportuniiy  to  know  of  it. 

[See  note  on  this  qtiestion  beginning  on  page  1380.] 

—  statutory  duty  of  mine  foreman  — 
watching  for  danger. 

2.  The  statutory  duty  of  a  mine 
foreman  to  visit  all  places  in  the  mine 
at  least  twice  a  week  does  not  impose 
upon  him  the  duty  of  watching  the 
progress  pf  each  employee's  work  for 
dangers  that  may  develop  in  the  prog- 
ress of  the  work. 


—  assumption  of  risk. 

3.  An  employee  of  a  mine  who  fails 
to  cease  working  and  report  to  the 
foreman  when  the  roof  at  the  place 
where  he  is  working  becomes  unsafe, 
as  required  by  the  rules  of  the  em- 
ployer, assumes  the  risk  of  injury  from 
an  unsafe  roof. 

[See  18  R.  C.  L.  1237.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Floyd 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Allie    W.    Young,    E.    C.     pleaded  assumed  risk  and  contribu- 


CRear,  and  Smith  &  Combs  for  appel- 
lant. 
Messrs.  May  &  May  for  appellee. 

Clarke,  J.,  delivered  the  opinion 
of  the  court: 

P.  A.  Vanhoose  recovered  a  judg- 
ment for  $750  against  the  Elk  Horn 
Mining  Corporation  for  injuries  re- 
ceived while  employed  as.  a  loader 
in  one  of  the  ipoines  of  the  company 
in  Floyd  county,  and  the  company 
appeals. 

The  negligence  alleged  in  the  pe- 
tition is  that  defendant  permitted 
its  mine  roof,  in  the  entry  where 
plaintiff  was  at  work,  to  become  un- 
safe and  dangerous ;  and  that  it  was 
the  duty  of  defendant  to  have  prop- 
erly propped,  capped,  and  braced 
the  roof  at  that  place,  but,  although 
requested  so  to  do,  defendant  did 
not  prop,  or  use  ordinary  care  to 
prop,  the  roof  to  prevent  the  injury 
to  plaintiff.  Defendant  denied  the 
allegations    of    the    petition,    and 


tory  negligence;  the  plaintiflF,  by 
reply,  traversed  these  affirmative 
defenses. 

At  the  time  of  his  injury,  on  Sep- 
tember 29,  1914,  plaintiff  had  had 
eight  years'  experience  as  a  mine 
loader,  and  had  been  working  at  the 
place  of  the  accident  six  days.  Oth- 
er employees  had  made,  witii  an 
electric  machine,  a  cut  across  the 
face  of  the  coal  up  next  to  the  roof 
5i  inches  wide  and  about  5  feet 
deep;  and  plaintiff,  working  alone, 
had  bored  holes  downward  into  the 
face  and  shot  the  coal  up  to  loosen 
it,  and  had  loaded  out  about  nine 
cars  of  coal  when,  about  8  o'clock  in 
the  afternoon,  while  he  was  loading 
another  car,  a  piece  of  slate  some  8 
feet  long,  6  feet  wide,  and  2^  inches 
thick,  fell  upon  him,  partially  from 
the  roof  h^  had  exposed,  and  injured 
him.  At  about  8  o'clock  that  morn- 
ing, and  before  plaintiff  shot  the 
coal,  the  mine  foreman,  W.  W.  Per- 
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round  of  inspection,    his  case  entirely  upon  the  alleged 

negligence  of  the  company  in  fail- 


kins,  on  his 

came  to  where  plaintiff  was  at 
work,  and  plaintiff  requested  him  to 
examine  the  roof  to  see  if  it  was 
safe,  and,  if  not  safe,  to  have  it  tim- 
bered. Perkins  then,  in  the  pres- 
ence of  plaintiff,  tested  with  a  pick, 
in  the  customary  manner,  the  roof 
that  was  then  exposed,  and  left 
without  saying  anything  to  plaintiff. 
Shortly  tibiereafter  he  sent  Bor- 
ders, the  timber  foreman,  to  the 
place,  with  instructions  to  erect  ad- 
ditional timbers,  such  as  the  com- 
pany was  erecting  permanently, 
every  4  feet  as  the  work  progressed, 
if  this  could  be  done  so  as  to  leave 
space  for  setting  the  cutting  ma- 
chines for  the  next  cut.  Borders 
measured  the  space  between  the 
face  of  the  coal  and  the  timbers  al- 
ready erected,  but  did  not  set  any 
additional  timbers  because  there 
was  not  room  for  them,  allowing  the 
required  space  for  the  cutting  ma- 
chines. 

Perkins  testified  that  when  he  ex- 
amined the  roof  there  was  no  evi- 
dence that  it  was  unsafe  at  that 
time,  and  plaintiff,  in  a  way,  corrob- 
orated him,  although  he  would  not 
say  whether  or  not  the  roof  was 
then  safe,  but  said  only  that  he  did 
not  consider  it  unsafe,  and  that  he 
would  not  have  gone  to  work  there 
if  he  had  thought  it  to  be  unsafe ; 
that  he  did  not  pay  any  particular 
attention  to  the  test  made  by  the 
foreman,  but  relied  entirely  upon 
the  foreman  to  warn  him  if  it  was 
unsafe;  and  that  it  was  not  his  duty 
to  examine  or  to  judge  of  the  safety 
of  the  place.  He  did  not,  however, 
say  that  it  was  not  then  safe,  and  he 
admitted  that  thereafter  he  fired 
the  shots  in  the  face  of  the  coal  un- 
der the  roof  to  loosen  the  coal ;  and, 
without  any  examination  whatever, 
by  himself  or  anyone,  to  ascertain 
the  condition  of  the  roof  resulting 
from  the  shots'  he  fired,  or  as  the 
work  progressed,  he  worked  under 
the  roof  until  he  was  hurt,  some  six 
or  seven  hours  later.  Nor  does  he 
claim  it  was  the  duty  of  anyone  to 
have  examined  the  roof  after  he 
fired  the  shots  under  it,  but  rests 


ing,  after  the  inspection  by  the  fore- 
man, to  have  placed  additional 
props  under  the  roof,  regardless  of 
whether  such  props  would  have  left 
room  for  the  machines  of  the  cutters 
who  were  to  follow  him.  His  posi- 
tion seems  to  us  untenable  for  sev- 
eral reasons: 

First,  because  there  is  no  proof 
whatever  that,  when  the  foreman 
inspected  the  roof,  and  before  plain- 
tiff fired  the  shots,  the  roof  was  un- 
safe and  needed  additional  support 
for  plaintiff's  protection;  nor  can 
such  unsafe  condition  be  inferred, 
as  argued  by  counsel  for  plaintiff, 
from  the  action  of  the  foreman  in 
sending  Borders  in  to  place  such 
permanent  timbers  as  the  company 
was  erecting  in  the  entry  as  could 
be  placed,  since  it  is  perfectly  ap- 
parent it  was  only  such  permanent 
timbers  as  could  be  erected  that  the 
foreman  instructed  Borders  to 
erect,  and  not  temporary  timbers 
for  the  protection  of  plaintiff.  So 
there  is  no  inference,  as  there  is  no 
evidence,  that  temporary  timbers, 
such  as  counsel  for  plaintiff  argue 
could  and  should  have  been  erected, 
were  needed  to  make  the  place  safe 
for  plaintiff;  and  even  if  such  an 
inference  was  warranted  from  the 
circumstances,  plaintiff  himself 
would  have  been  bound  thereby  be- 
cause he  knew  of  every  circum- 
stance connected  therewith,  yet  he 
would  have  us,  from  these  circum- 
stances, infer  that  the  roof  was  un- 
safe and  the  company  negligent  in 
failing  to  prop  it,  and  allov;  him  to 
construe  the  same  circumstance  as  a 
tacit  assurance  that  the  roof  was 
safe  and  did  not  need  propping. 

Second.  The  law  places  upon  the 
master  no  duty  to  provide  against 
dangers,  arising  in  the  progress  of 
an  employee's  work 
and  resulting  there- 
from; and  the  only 
reasonable  infer- 
ence from  the  proof 
here  is  that  the  unsafe  condition 
which  resulted  in  plaintiff's  injury 
developed  in  the  progress  and  as  9, 
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result  of  plaintiff's  work,  of  which 
he  alone  knew  or  had  the  opportuni- 
ty to  know. 

Third.  It  is  made  the  duty  of  the 
mine  foreman,  by  statute,  to  visit 
all  working  places  in  the  mine  at 
least  twice  a  week,  and  manifestly 
it  would  be  impossible  for  him  to 
'    ,  watch  the  progress 

;;rr*mr«e7ore"*''  of  each  employee's 
ri^aJLVer""*  '"'ork  for  dangers 
that  might  develop 
in  the  progress  of  the  work,  and 
consequently  no  such  duty  was  upon 
him;  and  the  evidence  shows  there 
was  no  one  else  chargeable  with 
such  an  inspection  but  the  employee, 
plaintiff  himself,  which  is  shown  by 
the  rules  adopted,  approved,  and 
posted  by  the  company  pursuant  to 
I  2738b,  Kentucky  Statutes,  by  rule 
7  of  which  it  was  made  plaintiff's 
duty  to  inspect  the  roof  after  each 
blast  and  as  the  work  progressed, 
and  to  cease  working,  leave  the 
place,  and  report  to  the  foreman  or 
his  assistant,  whenever  the  roof  be- 
came unsafe;  and 
-.«n«ption  of  this  plaintiff  con- 
fessed he  did  not 
do,  and  he  therefore  assumed  the 
risk,  and  cannot  recover. 


Plaintiff  seeks  to  avoid  the  duty 
of  inspection  imposed  upon  him  by 
the  rules  by  the  fact  that  he  had  not 
been  furnished  a  copy  of  same.  The 
statute  provides  that  when  the  rules 
are  adopted,  approved,  and  posted, 
as  therein  required,  which  the  evi- 
dence shows  was  done  here,  the  em- 
ployee is  deemed  to  have  notice  of 
and  to  have  agreed  to  same;  and  it 
is  further  provided  that  he  shall  be 
furnished  a  copy  by  the  company 
when  requested  by  him,  but  plain- 
tiff does  not  even  claim  to  have 
made  such  a  request.  Plaintiff  also 
claims  exemption  from  the  rules  be- 
cause the  defendant  was  doing  all 
the  propping  required  in  this  mine; 
but  the  rules  show  this  was  to  be 
done  by  the  company,  except  per- 
manent timbering,  only  when,  in  the 
progress  of  such  work  as  plaintiff 
was  doing,  he  discovered  and  noti- 
fied the  company  of  the  necessity 
therefor. 

It  is  therefore  apparent  that  the 
trial  court  erred  in  overruling  the 
defendant's  motion  for  a  directed 
verdict. 

Wherefore  the  judgment  is  re- 
versed, and  cause  remanded  for  pro- 
ceedings consistent  herewith. 


ANNOTATION. 

Duty  of  an  employer  widi  retpect  to  the  tunbering  of  a  mine,  under  liie  com- 

mon  law  and  general  statutes. 


I.  Introductory,  1381. 
II.  Various  grounds  upon  which  fault 
may  be  imputed  to  the  employer, 
1382. 

III.  Employer's    knowledge,    actual    or 

constructive,  of  the  need  for 
timbering  the  place  of  work, 
1383. 

IV.  Employer's  duty  with  regard  to  in- 

spection, 1386. 
V.  Employer's  duty  with  regard  to  the 
timbering   of   completed    entries 
and  other  passageways,  1392. 
VI.  Same    subject    further    discussed, 

1395. 
VII.  Employer's  duty  with  regard  to  the 
timbering  of  entriM  and  passage- 
ways in  course  of  construction  or 
alteration,  1396. 
VIII.  —of  shafts,  1399. 
IX.  — of  chambers  intended  for  the  in- 
stallation of  machinery,   1400. 


X.  — of  rooms  and  similar  places  in 
coal  mines: 

a.  Where  the  injured  person  was 

engaged  in  the  actual  work 
of  excavation,  1400. 

b.  Where  the  injured  person  was 

not   engaged    in    the   actnsl 
work  of  excavation,  1408. 
XI.  —  of  stopes,  drifts,  and  chambers  in 
mines   other   than   those  pro- 
ducing coal,  1408. 
XII.  Employer's  duty  in  respect  of  sup- 
plying  timbers   demanded  by 
the  miner,  1410. 

XIII.  Employer's    liability    for    injuries 

caused   by   the   improper  em- 
placement of  timbers,  1416. 

XIV.  — by  the  adoption  of  certain  metii- 

ods  of  work,  1416. 
XV.  Employer's  liability  considered  with 
reference  to  the  quality  of  his 
duty  in  respect  of  the  timber- 
ing of  the  mine,  1418. 
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I.  Introduotory. 

The  liability  of  the  operator  of  a 
mine  for  injuries  sustained  by  per- 
sons in  his  employ  by  reason  of  the 
insufScient  timbering  of  the  under- 
ground workings  is  determinable 
primarily  with  reference  to  the  doc- 
trine that  a  master  owes  to  his  serv- 
ants the  duty  of  exercising  reasonable 
care  to  provide  them  with  a  safe  place 
of  work.  It  will  be  found  that  the 
qualifications  to  which  that  doctrine 
is  subject  as  regards  cases  of  the  type 
discussed  in  the  present  monograph 
reflect  partly  the  application  of  the 
general  rules  of  the  law  of  master  and 
servant,  and  partly  conclusions  in- 
dicated by  the  peculiar  incidents  of 
mining  work. 

It  is  recognized  that,  In  view  of  the 


extremely  dangerous  conditions  under 
which  such  work  is  carried  on,  the  em- 
ployer may  properly  be  required  to  ex- 
ercise an  unusually  high  degree  of 
care  in  providing  for  the  safety  of  the 
workmen.'  But  he  is  not  an  insurer  as 
respect  that  safety.' 

The  theory  that  the  employer's  duty 
with  respect  to  timbering  a  dangerous 
portion  of  a  mine  does  not  arise  until 
he  has  been  requested  or  notified  by 
the  workmen  to  protect  them  was  re- 
jected in  the  case  cited  below.* 

The  doctrine  that  conformity  to 
usage  or  custom  is  a  circumstance  ad- 
missible as  evidence  bearing  upon  the 
issue  of  negligence  vel  non  has  been 
applied  in  various  cases.*  The  weight 
to  be  ascribed  to  this  element  will  de- 
pend upon  the  theory  adopted  with  re- 


^"The  care  and  diligence  required 
of  the  master  is  such  as  a  reasonably 
prudent  man  would  exercise  under 
like  circumstances  in  order  to  protect 
his  servants  from  injury.  It  must  be 
commensurate  with  the  character  of 
the  service  required,  and  with  the 
dangers  that  a  reasonably  prudent  man 
would  apprehend  under  the  circum- 
stances of  each  particular  case. 
Obviously,  a  far  higher  degree  of  care 
and  diligence  is  demanded  of  the 
master  who  places  his  servant  at 
work  digging  coal  beneath  overhang- 
ing masses  of  rock  and  earth  in  a 
mine  than  of  him  who  places  his 
employee  on  the  surface  of  the  earth, 
where  danger  from  superincumbent 
masses  is  not  to  be  apprehended.  A 
reasonably  prudent  man  would  exer- 
cise greater  care  and  watchfulness  in 
the  former  than  In  the  latter  case." 
Union  P.  R.  Co.  v.  Jarvi  (1892)  8 
C.  G.  A.  483,  10  U.  S.  App.  439,  68 
Fed.  65. 

For  a  statement  of  a  similar  tenor, 
see  Rock  Island  Coal  Min.  Co.  v.  Davis 
(1914)  44  Okla.  412,  144  Pac.  600. 

'For  a  specific  statement  to  this 
effect,  see  Grant  v.  Vamey  (1895)  21 
Colo.  329,  40  Pac.  771. 

For  a  general  review  of  the  authori-. 
ties  relating  to  this  limitation  of  an 
employer's  obligations,  see  Labatt, 
Mast.  &  S.  %  919. 

In  Consolidated  Coal  Co.  v.  Yung 
(1887)  24  IlL  App.  255,  it  was  held 
that  a  good  cause  of  action  was  not 
shown   by    averments    in    which   the 


only  omission  of  duty  charged  was 
"the  failure  to  furnish  props  and  prop 
the  clod,  dirt,  slate,  and  other  material 
BO  that  the  same  would  not  fall." 
But,  as  it  was  also  averred  that  the 
defendant  "carelessly  and  negligently. 
with  full  knowledge  of  the  dangerous 
condition  of  said  clod,  etc.,  neglected 
and  failed  to  put  under  said  clod 
proper  supports  or  props,"  it  would 
seem  that,  when  examined  with  refer- 
ence to  the  liberal  rules  of  modern 
systems  of  pleading,  the  declaration 
was  good  against  a  demurrer. 

'Erickson  v.  Maple  Block  Coal  Co. 
(1918)  183  Iowa,  1292,  167  N.  W.  105. 

*  It  is  proper  to  allow  an  experienced 
timberman  to  give  evidence  as  to 
what  is  customarily  done  in  mines  for 
the  purpose  of  protecting  by  timbers 
he  workmen  engaged  in  running  a  drift 
through  a  formation  similar  to  that  in 
question.  Ohio  Copper  Min.  Co.  v. 
Hutchings  (1909)  96  C.  C.  A.  653,  172 
Fed.  201 ;  Grant  v.  Vamey  (1895)  21 
Colo.  329,  40  Pac.  771. 

"Evidence  of  the  general  custom  in 
mines  of  this  kind  of  timbering  the 
drifts  at  certein  intervals  is  admis- 
sible." Anderson  v.  Pitt  Iron  Min. 
Co.  (1909)  108  Minn.  261,  121  N.  W. 
915. 

In  Ricardo  v.  Central  Coal  &  Coke 
Co.  (1917)  100  Kan.  95,  163  Pac.  641, 
evidence  that  it  was  customary  for  the 
operators  of  coal  mines  to  put  a  room 
in  safe  condition  when  a  miner  was  set 
to  work  in  it  was  held  competent. 
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gard  to  its  probative  sicrniflcance  in 
the  jurisdiction  in  which  the  action  is 
brought.' 

As  a  servant  is  regarded  as  assum- 
ing only  the  ordinary  risks  of  his  em- 
ployment (see  Labatt,  Mast.  &  S.  §§ 
1167  et  seq.),  it  cannot,  in  any  partic- 
ular case,  "be  said,  as  a  matter  of  law, 
that  the  plaintiff  assumed  the  risk  of 
the  insecurity  of  the  material"  which 
fell  upon  him  from  the  roof  of  the 
mine,  if  the  defendant  "was  negligent 
in  his  duty  in  failing  to  properly  se- 
cure the  same,  and  permitted  the  place 
where  the  plaintiff  was  required  to 
work  to  become  unsafe."* 

What  risk  was  assumed  under  the 
circumstances  is  a  question  to  be 
determined  from  the  evidence  in- 
troduced. But  this  is  a  subject  which 
falls  outside  the  scope  of  the  present 
monograph.  For  a  full  discussion  of 
the  authorities,  see  Labatt,  Mast.  &  S. 
§§  1178  et  seq.  In  cases  where  re- 
covery has  been  denied  in  actions  for 
injuries  occasioned  by  the  fall  of  ma- 
terials in  a  place  where  the  claimant 
was  engaged  in  the  work  of  excava- 
tion, the  theory  of  an  assumption  of 
ordinary  risks  has  sometimes  been  re- 
lied upon  as  the  ratio  decidendi.' 
But  it  would  seem  that  the  liability  of 
the  employer  is  preferably  considered 
with  direct  reference  to  the  question 
which,  in  the  final  analysis,  is  in- 
volved; viz.,  whether  it  was  the  duty 


of  the  employer  or  the  miner  to  see 
that  the  place  was  safeguarded  by  tim- 
bers or  otherwise.* 

II.  Vartoua    grounds   upon   uihicH    fault 
may  he  imputed  to  the  employer. 

In  actions  to  recover  on  the  grround 
of  an  employer's  negligence  in  failing 
to  see  that  the  roof  and  walls  of  the 
underground  workings  of  a  mine  oper- 
ated by  him  are  properly  supported, 
the  gravamen  of  the  charge  may,  ac- 
cording to  circumstances,  be  an  al- 
leged breach  of  duty  in  one  or  other 
of  the  following  particulars: 

(1)  That  he  failed  to  inspect  the 
place  in  question,  with  a  view  to  as- 
certaining whether  timbering  was  re- 
quired for  the  security  of  the  injured 
person.    See  IV.  infra. 

(2)  That  he  failed  entirely  to  tim- 
ber that  place.  This  is  the  situation 
involved  in  the  great  majority  of  the 
cases. 

(3)  That  the  timbering  erected  by 
him  was  defective  with  relation  to  the 
purpose  which  it  was  to  subserve. 
The  liability  imputed  by  this  situa- 
tion is  predicable,  irrespective  ot 
whether  the  duty  of  timbering  the 
place  in  question  actually  rested  upon 
him  or  the  miners.  If  he  undertakes 
to  perform  the  timbering  work  him- 
self, he  is  bound  to  perform  it  with 
reasonable  care.^ 


*See  generally  Labatt,  Mast.  &  S. 
chap.  85. 

For  cases  in  which  this  element  was 
treated  as  being  nonconclusive,  see 
Northam  v.  Boston  &  M.  Gonsol.  Cop- 
per &  S.  Mni.  Co.  (1911)  111  C.  C.  A. 
453, 190  Fed.  722  (sufficiency  of  lagging 
to  support  rocks  falling  upon  it) ;  Van- 
dalia  Coal  Co.  v.  Price  (1912)  178 
Ind.  546,  97  N.  E.  429  (method  of  con- 
structing entry). 

In  Stratton  Cripple  Creek  Min.  & 
Development  Co.  v.  Ellison  (1908)  42 
Colo.  498,  94  Pac.  803,  an  instruction 
was  condemned  by  which  the  jury 
were  told  that,  if  they  believed  from 
the  evidence  that  the  method  in  which 
the  mining  was  conducted  rendered  it 
impossible  to  timber  the  sides  of  the 
stope,  and  that  such  "manner  of 
mining  at  that  placie  was  customary," 
then  the  failure  to  do  such  timbering 
was  not  negligence. 


In  Hamilton  v.  Alleghany  Ore  & 
Iron  Co.  (1908)  108  Va.  700,  62  S.  E. 
957,  the  fact  that  the  usual  methods 
of  work  had  been  adopted,  and  the 
usual  precautions  taken,  in  the  stope 
in  which  the  hanging  wall  fell  on  the 
miner,  was  treated  as  being  conclusive 
in  the  employer's  favor. 

•Arras  v.  Standard  Plaster  Co. 
(1907)  121  App.  Div.  61,  105  N.  Y. 
Supp.  440. 

'  See,  for  example,  Gliebas  v.  Spring 
Valley  Coal  Co.  (1910)  159  IlL  App. 
88  (coal  fell  from  working  face). 

•  See  cases  reviewed  in  subd.  VII.  et 
seq.,  infra. 

*In  Consolidated  Coal  Co.  v.  Schei- 
ber  (1897)  167  111.  539,  47  N.  E.  1052, 
affirming  (1896)  65  111.  App.  804,  an 
averment  that  the  defendant  under- 
took to  properly  secure  the  roof,  bat 
did  it  so  carelessly  that  the  roof  was 
loosened  and  rendered  more  danger- 
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The  fact  that,  on  several  occasions 
previous  to  the  occurrence  of  the  acci- 
dent in  question,  the  timbering  had 
proved  insufficient  for  that  purpose,  is 
evidence  tending  to  show  its  defective 
quality.*  But  culpability  on  his  part 
is  not  proved  by  evidence  which  goes 
no  further  than  to  indicate  that,  if 
another  method  of  timbering  had  been 
used,  the  accident  in  question  would 
not  have  occurred.*  Evidence  as  to 
the  manner  in  which  a  section  of  tim- 
bering adjacent  to  that  which  gave 
way  was  constructed  is  admissible,  if 
the  construction  of  both  sections  is 
shown  to  have  been  similar.*  The  tes- 
timony of  An  experienced  timberman 
is  competent  for  the  purpose  of  show- 
ing that  it  was  practicable  to  support, 
by  means  of  certain  timbers,  the  ma- 
terials which  fell  upon  the  injured 
person,"  or  of  assisting  the  jury  to  de- 
termine whether  the  timbering  pro- 
vided at  the  place  in  question  was  con- 
structed with  reasonable  care  and 
skill.' 


(4)  That  he  failed  to  remedy  the 
dangerous  conditions  by  removing  the 
materials  which,  by  falling,  caused  the 
injury  complained  of.  This  form  of 
negligence  has  relation  to  the  method 
of  protecting  the  mines  which  is  ordi- 
narily available  as  an  alternative  to 
that  of  supporting  the  materials. 
Statements  affirming  the  obligation  of 
the  employer  to  adopt  either  one 
method  or  the  other  are  frequently 
found  in  the  opinions  of  the  courts. 

III.  Employer's  knowledge,  tujtual  or 
constructive,  of  the  need  for  tiinbering 
the  place  of  work. 

In  many  of  the  cases  reviewed  in 
this  monograph  the  courts  have  had 
occasion  to  apply  the  elementary  doc- 
trine of  the  law  of  master  and  servant 
that  the  former  is  liable  to  the  latter 
for  injuries  resulting  from  abnormally 
dangerous  conditions  in  the  place  of 
work  which  were  actually  known  to 
the  former,  or  which  were  discover- 
able by  the  exercise  of  reasonable 
care.^    The  rationale  of  these  cases  is 


ous  and  liable  to  fall,  was  held  suf- 
ficient, after  verdict,  to  support  the 
judgment.  The  court  observed  that 
whether  or  not  it  was  the  duty  of  the 
defendant  to  prop  the  roof,  still,  if  it 
assumed  that  duty  and  undertook  to 
discharge  it,  and  did  so  in  such  a  care- 
less manner  that  the  roof  was  thereby 
loosened  and  rendered  more  liable  to 
fall,  it  would  be  responsible  for  the 
resulting  injury. 

■In  Northam  v.  Boston  &  M.  Consol, 
Copper  &  S.  Min.  Co.  (1911)  111  C.  C. 
A.  450,  190  Fed.  722,  where  a  rock 
fell  through  the  lagging  of  a  floor  in 
a  stope  and  killed  the  plaintiff's 
decedent,  the  court  remarked:  "When 
it  is  shown  .  .  .  that  the  strength 
of  the  lagging  was  insufficient  to 
sustain  the  rocks  which  fell  and  which 
had  fallen  at  different  times  in  the 
progress  of  the  work,  a  prima  facie 
presumption  of  negligence  arises, 
and  it  is  not  overcome  by  the  oral 
testimony  of  witnesses  who  testified 
that  it  was  reasonably  safe.  No 
amount  of  testimony  of  that  nature 
can  avail  to  prove  a  working  place  to 
be  safe  which  is  obviously  unsafe.  In 
the  testimony,  therefore,  that  rocks 
had  fallen  upon  and  gone  through  the 
lagging  at  different  times,  and  that  the 
deceased  was  killed  in  the  manner 
proven  on  the  trial,  there  was  evidence 


tending  to  show  negligence  on  the  part 
of  the  defendant  in  error, — negligence 
in  failing  to  furnish  and  use  flooring 
of  sufficient  strength." 

*Lindquist  v.  Pacific  Coast  Coal 
Co.  (1914)  81  Wash.  73,  142  Pac.  445, 
where  the  contention  that  the  defend- 
ant had  pursued  an  improper  method 
of  mining,  in  that  it  had  not  directed 
the  miners  to  safeguard  their  working 
places  by  cribbing  instead  of  posts 
and  caps,  was  rejected,  on  the  ground 
that  the  mine  had  been  timbered  in 
the  same  manner  for  more  than  twenty 
years,  and  that  the  condition  during 
that  period  had  never  been  such  as  to 
suggest  danger  to  a  man  of  ordinary 
prudence  and  judgment. 

*  Sampson  Min.  &  Mill.  Co.  t.  Schaad 
(1890)  15  Colo.  197,  25  Pac.  89,  17 
Mor.  Min.  Rep.  362. 

•Ohio  Copper  Min.  Co.  v.  Hutch- 
ings  (1909)  96  C.  C.  A.  653,  172  Fed. 
201. 

*  Sampson  Min.  &  Mill.  Co.  v.  Schaad 
(1890)  15  Colo.  197,  25  Pac.  89,  17 
Mor.  Min.  Rep.  362;  Grant  v.  Varney 
(1895)  21  Colo.  329,  40  Pac.  771; 
Faulkner  v.  Mammoth  Min.  Co.  (1901) 
23  Utah,  437,  66  Pac.  799. 

Aotnal  knowledge  aa  an  element  of  lia-  , 

blllty. 

» United  States.— Union  P.  R.  Co.  v. 
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that  the  possession  of  such  knowledge, 
actual  or  constructive,  imposes  upon 


him   the   duty   of   safeguarding  the 
miner  by  means  of  timbering,  or  by 


Jarvi  (1892)  8  C.  C.  A.  433,  10  U.  S. 
App.  439,  53  Fed.  65;  Big  Brushy 
Coal  &  Coke  Co.  v.  Williams  (1910) 
99  C.  C.  A.  102,  176  Fed.  529;  Western 
Invest  Co.  v.  McFarland  (1908)  91 
C.  C.  A.  504,  166  Fed.  76. 

Illinois. — Consolidated  Coal  Go.  v. 
Scheiber  (1897)  167  111.  539,  47  N.  E. 
1052;  Coal  Valley  Min.  Co.  v.  Haywood 
(1901)  98  111.  App.  258;  Fromm  v. 
New  Staunton  Coal  Co.  (1918)  211  111. 
App.  3,  affirmed  in  (1918)  286  111.  254, 
121  N.  E.  594. 

Indiana — Rogers  v.  Leyden  (1891) 
,127  Ind.  50,  26  N.  E.  210  (evidence 
showed  concurrent  negligence  on  the 
employer's  part). 

Iowa. — Cotton  v.  Center  Coal  Min. 
Co.  (1909)  147  Iowa,  427,  123  N.  W. 
881. 

Kentucky. — Campbell  Coal  Min.  Co. 
V.  Smith  (1909)  —  Ky.  — ,  115  S.  W. 
256;  Jellico  Coal  Min.  Co.  v.  Helton 
(1914)  157  Ky.  610,  163  S.  W.  744; 
Steams  Coal  &  Lumber  Co.  v.  Spradlin 
(1917)  176  Ky.  405,  195  S.  W.  781; 
Carter  Coal  Co.  v.  Lay  (1918)  182  B^. 
540,  206  S.  W.  769. 

Missouri. — Garard  v.  Manufactur- 
ers' Coal  &  Coke  Co.  (1907)  207  Mo. 
242,  105  S.  W.  767;  Gambino  v.  Manu- 
facturers' Coal  &  Coke  Co.  (1914)  180 
Mo.  App.  643,  164  S.  W.  264. 

Texas. — Consumers'  Lignite  Co.  v. 
Grant  (1915)  —  Tex.  Civ.  App.  — ,  181 
S.  W.  202. 

Utah. — Cunningham  v  Union  P.  R. 
Co.  (1885)  4  Utah,  206,  7  Pac.  795. 

Washington. — McKenzie  v.  North 
Coast  Colliery  (1909)  55  Wash.  495, 
28  L.RJ^.(N.S.)  1244,  104  Pac.  801. 

Wisconsin. — Strahlendorf  v.  Rosen- 
thal (1872)  30  Wis.  678,  10  Mor.  Min. 
Rep.  676. 

In  Peacock  Coal  &  Min.  Co.  v.  Craw- 
ford (1917)  65  Ind.  App.  401,  117  N. 
E.  505,  a  breach  of  the  employer's 
common-law  duty  to  furnish  a  reason- 
ably safe  place  of  work  was  held  to 
have  been  sufficiently  stated  by  an 
averment  to  the  effect  that  the  defend- 
ant, with  knowledge  of  the  unsafe 
condition  of  the  roof  of  the  working 
place,  negligently  failed  to  make  it 
reasonably  secure. 

In  Smith  v.  Garrison  (1908)  32  Ky. 
L.  Rep.  1278,  108  S.  W.  293,  a  peremp- 
tory instruction  for  defendant  was 
held  to  have  been  properly  refused,  as 
there  was  evidence  going  to  show  that 
the  dangerous  condition  of  the  side  of 


the  entry  which  fell  on  plaintiff  was 
known  to  the  "mine  boss"  or  "bank 
boss,"  and  that  this  "bank  boss"  could, 
by  furnishing  the  necessary  props 
and  timbers,  have  rendered  the  mine 
safe  and  prevented  the  accident 

In  Trosper  Coal  Co.  v.  Crawford 
(1913)  152  Ky.  214,  153  S.  W.  211,  the 
claimant  rested  his  right  to  recover 
upon  the  theory  that  the  company, 
some  time  prior  to  the  accident,  was 
advised  that  the  roof  of  the  en^  in 
question,  for  a  considerable  distance^ 
was  in  a  dangerous  condition,  and 
should  be  propped  up;  and  that  those 
in  charge  of  the  mine,  although  they 
knew  this  fact,  made  no  effort  to  prop 
the  roof,  but  suffered  employees  to 
continue  to  use  it.  Held,  that,  as  the 
evidence  concerning  the  state  of  the 
roof  and  defendanPs  knowledge  was 
conflicting,  the  case  had  been  properly 
submitted  to  the  jury. 

ConatmotlTe  kaowledse  as  an  eleateat 
of  UablUty. 

Western  Coal  &  Min.  Co.  v.  Ingra- 
ham  (1895)  17  C.  C.  A.  71,  36  U.  8. 
App.  1,  70  Fed.  219;  Western  Invest 
Co.  V.  McFarland  (1908)  91  C.  C.  A. 
504,  166  Fed.  76;  Fronmi  v.  New 
Staunton  Coal  Co.  (1918)  211  lU.  App. 
3,  affirmed  in  (1918)  286  III.  254,  121 
N.  E.  594;  Noonan  v.  Saline  County 
Coal  Co.  (1912)  173  UL  App.  641 
(evidence  as  to  the  existence  of 
dangerous  conditions  two  days  before 
the  accident  was  held  competent); 
Carter  Coal  Co.  v.  Lay  (1918)  182  i^. 
540,  206  S.  W.  769;  Neeley  v.  Snyder 
(1917)  —  Mo.  App.  — ,  198  S.  W.  610; 
Vanesse  v.  Catsburg  Coal  Co.  (1893) 
169  Pa.  403,  28  Atl.  200  ("defect  easy 
of  ascertainment"). 

In  Sloss-Sheffield  Steel  ft  L  Co.  v. 
Green  (1909)  159  Ala.  178,  49  So.  301, 
the  direction  of  a  verdict  for  the 
defiendant  company  was  held  to  have 
been  properly  refused  for  the  reason 
that  the  evidence  was  sufficient  to 
warrant  the  conclusion  that  its  super- 
intendent was  chargeable  with  con- 
structive knowledge  of  the  unsafe 
condition  of  the  entry  in  question. 

In  Bauschka  v.  Western  Coal  &  Min. 
Co.  (1910)  95  Ark.  477,  129  S.  W. 
1095,  testimony  to  the  effect  that  a 
miner  other  than  the  one  injured  had 
called  for  timbers  with  which  to 
support  the  roof  of  the  air  course  in 
question,    and    that    they    were    not 


Digitized  by  VjOOQIC 


ANNO.— TIMBERING  MINE. 


1386 


the  removal  of  the  materials  which 
are  liable  to  fall.* 

Other  cases  illustrate  the  proposi- 
tion which  is  the  correlative  of  the 
doctrine  stated  above;  viz.,  that  lia- 
bility cannot  be  imputed  to  the  em- 
ployer unless  the  evidence  establishes 
that  he  was  chargeable  with  one  or 
other  of  the  alternative  form's  of  no- 
tice specified  above."  For  a  general 
discussion  of  knowledge  as  an  element 
of  negligence,  see  Labatt,  Mast.  &  S. 
chap.  42. 


Constructive  notice  may  be  inferred 
from  any  circumstantial  evidence 
which  tends  to  show  that  unsafe  con- 
ditions existed  before  the  injury  com- 
plained of  was  received;  as,  for  ex- 
ample, that  rock  or  other  materials 
had  fallen  from  the  roof  or  walls  of 
the  portion  of  the  mine  in  which  the 
claimant  was  working,*  or  in  some  ad- 
jacent portion  in  which  the  physical 
.conditions  were  substantially  simi- 
lar;* that  a  crack  in  the  roof  had  made 
its  appearance;'  that  the  supporting 


furnished,  was  held  to  be  competent, 
as  having  a  tendency  to  show  that  the 
employer  had  notice  of  the  dangerous 
condition  of  the  roof.  It  was,  how- 
ever, declared  to  be  inadmissible,  un- 
less it  related  to  the  particular  part 
of  the  roof  which  fell,  the  air  course 
being  more  than  1,000  feet  long. 
"Notice  of  the  necessity  of  props  at 
another  place  in  the  air  course  would 
not  necessarily  constitute  notice  that 
the  roof  was  in  a  dangerous  condition 
at  the  place  where  plaintiff  was 
injured."  The  court  also  disapproved 
an  instruction  the  purport  of  which 
was  that  the  fact  that,  prior  to  the 
accident,  the  rock  which  fell  was 
loose  and  needed  propping,  was  not 
of  itself  sufficient  to  warrant  a  finding 
of  negligence  on  the  part  of  defendant 
in  failing  to  discover  a  defect  in  the 
roof. 

See  also  following  notes. 

The  fact  that  the  complaint  merely 
avers  that  defendant  knew  of  the 
condition  of  the  roof  which  fell  upon 
him  does  not  preclude  the  plaintiff 
from  proving  negligence  in  respect  of 
a  failure  to  use  ordinary  care  for  the 
purpose  of  ascertaining  that  condi- 
tion. Blazenic  v.  Iowa  &  W.  Coal  Co. 
(1897)   102  Iowa,  706,  72  N.  W.  292. 

■  For  cases  in  which  this  connection 
between  the  knowledge  acquired  and 
the  consequential  duty  which  it  raises 
was  explicitly  referred  to,  see  Jellico. 
Coal  Min.  Co.  v.  Helton  (1914)  157 
Ky.  610,  163  S.  W.  744;  Gambino  v. 
Manufacturers'  Coal  &  Coke  Co. 
(1914)  180  Mo.  App.  643,  164  S.  W. 
264.  It  is,  of  tourse,  taken  for 
granted  in  all  the  other  cases  cited 
in  note  1,  supra. 

•In  Kennedy  v,  Chicago  &  C.  Coal 
Co,  (1913)  180  111.  App.  42,  a  verdict 
for  plaintiff  was  set  aside  on  the 
ground  that  the  roof  of  the  entry  in 
question  at  the  place  where  he  was 
ordered  to  take  down  coal  and  slate 


appeared  to  be  solid  up  to  the  time  of 
the  accident.  This  ruling  was  fol- 
lowed in  Kennedy  v.  Chicago  &  C. 
Coal  Co.  (1914)  188  IlL  App.  355. 

In  Williamson  v.  Blue  Grass  Fluor- 
spar Co.  (1913)  166  Ky.  226,  160  S. 
W.  920,  the  uncontradicted  evidence 
for  the  defendant  showed  that  behind 
the  walls  of  the  entry  in  question 
there  was  a  slit  in  the  clay  which 
could  not  be  detected  by  an  inspection, 
and  this  slit  in  the  clay  caused  the 
earth  to  fall  out  when  the  claimant 
hammered  upon  the  post  leaning 
against  it.  Held,  that  the  danger  was 
a  hidden  one,  unknown  to  the  defend- 
ant, and  not  discoverable  by  ordinary 
care. 

^Hotchkiss  Mt.  Min.  &  Reduction 
Co.  T.  Bruner  (1908)  42  Colo.  306,  94 
Pac.  331;  Cushman  v.  Carbondale 
Fuel  Co.  (1902)  116  Iowa,  618.  88 
N.  W.  817. 

»  Union  P.  R.  Co.  v.  Jarvi .  (1892)  8 
C.  C.  A.  433,  10  U.  S.  App.  439,  53  Fed. 
65;  Highland  Boy  Gold  Min.  Co.  v. 
Pouch  (1903)  61  C.  C.  A.  40,  124  Fed. 
148. 

In  Haynes  v.  Saline  County  Goal 
Co.  (1917)  206  IlL  App.  264,  the  evi- 
dence was  to  the  effect  that  there  was 
a  "slip"  in  the  vein  of  coal  in  the 
room  where  plaintiff  was  at  work; 
that  the  existence  of  this  "slip"  was 
unknown  to  him ;  that  falls  of  coal  had 
occurred  in  several  other  rooms  when 
the  slip  was  reached;  and  that  coal 
was  likely  to  fall  whenever  it  was 
reached.  Held,  that  the  existence  of 
such  slip  was  sufficiently  brought  to 
the  notice  of  defendant  company,  and 
that  the  jury  were  warranted  in  find- 
ing that  it  was  negligent  in  not  bring- 
ing the  unsafe  condition  to  the 
attention  of  plaintiff. 

•James  v.  Emmet  Min.  Co.  (1884) 
66  Mich.  335,  21  N.  W.  361  (crack  in 
roof  had  appeared). 
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timbers  erected  at  the  place  in  ques- 
tion had  shown  signs  that  they  were 
bearing  an  excessive  weight.' 

In  one  case  where  the  trial  judge 
had  allowed  the  plaintiff  to  prove  that 
a  "squeeze"  had  occurred  six  months 
after  the  accident  under  discussion, 
in  a  room  other  than  the  one  in  which 
the  plaintiff  was  working,  it  was  held 
error  to  admit  such  evidence  without 
showing  that  the  conditions  in  both 
rooms  were  similar.*  But  the  validity 
of  the  assumption  apparently  implied 
in  the  form  of  this  ruling,  viz.,  that 
evidence  of  this  sort  would  have  been 
competent  if  the  further  testimony 
specified  had  been  introduced,  is  very 
dubious.    No  authorities  were  cited. 

The  general  rule  is  that  the  em- 
ployer is  chargeable  with  the  knowl- 
edge, actual  or  constructive,  pos- 
sessed by  any  employee  who  is  a  vice 
principal  in  respect  of  the  work  which 
was  being  performed  by  the  injured 
employee.'  The  decisions  showing 
what  employees  occupy  this  position 
with  regard  to  the  operators  of  mines 
are  collected  in  XV.,  infra. 

ly.  Employer's  duty  with  regard  to  in- 
apectton. 

In  other  cases  falling  within  the 

'Highland  Boy  Gold  Min.  Co.  v. 
Pouch  (Fed.)  supra. 

*Kedea  v.  Christian  County  Coal 
Co.   (1909)   149  111.  App,  434. 

•See  Labatt,  Mast.  &  S.  §§  1050  et 
seq. 

*"The  duty  of  maintaining  a  safe 
place  must  necessarily  carry  with  it 
the  duty  of  making  such  inspection  as 
is  necessary  to  maintain  the  safe 
place."  McKenzie  v.  North  Coast 
Colliery  Co.  (1909)  55  Wash.  495,  28 
L.R.A.(N.S.)   1244,  104  Pac.  801. 

"Generally  speaking,  however,  the 
making  safe  of  the  miner's  working 
place,  i.  e.,  the  place  where  he  is  ex- 
tracting coal,  may  be  divided  into 
three  duties:  (1)  The  duty  of  examin- 
ing the  roof  and  of  determining  when 
protection  must  be  provided  against 
possible  falling  of  the  roof,  and 
whether  ordinary  props  will  be 
sufficient  protection,  or  whether 
timbering  is  necessary;  (2)  the  duty 
of  placing  the  props  in  position,  when 
ordinary  props  have  been  deemed 
sufficient  protection;  (3)  the  duty  of 
timbering  the   place   when    ordinary 


scope  of  this  monograph,  one  of  tiie 
controlling  issues  was  the  applicabil- 
ity of  the  doctrine  that  constructive 
notice  is  imputed  to  the  master  when- 
ever the  evidence  shows  that  the  ex- 
istence of  abnormal  conditions  which 
caused  the  injury  complained  of  might 
have  been  ascertained  by  a  proper  in- 
spection. The  duty  to  make  such  an 
inspection  is  one  of  a  specific  and 
positive  character  in  such  a  sense 
that  the  failure  to  perform  it  consti- 
tutes an  independent  ground  of  lia- 
bility, distinct  from  that  which  is  in- 
ferred from  the  failure  to  protect  tlie 
servant  against  extraordinary  risks.' 

Ordinarily,  however,  the  question 
whether  the  duty  of  inspection  was 
properly  discharged  has  been  dis- 
cussed merely  as  a  preliminary  point 
upon  which  the  determination  of  the 
ultimate  issue  of  culpability  or  non- 
culpability with  regard  either  to  the 
timbering  of  the  dangerous  place  or  to 
the  removal  of  the  materials  which 
made  it  unsafe  was  viewed  as  being 
dependent.* 

It  has  been  laid  down  that  the  ade- 
quacy of  an  inspection  cannot  be  in- 
ferred, as  a  matter  of  law,  from  the 
fact  that  the  employee  intrusted  with 

props  have  been  deemed  insufficient 
protection."  Eagle  Coal  Co.  t. 
Patrick  (1914)  161  Ky.  383,  170  S.  W. 
960. 

In  Lewis  v.  Detroit  Vitrified  Bndc 
Co.  (1911)  164  Mich.  489,  129  N.  W. 
726,  it  was  declared,  arguendo,  that 
"the  court  cannot  take  judicial  notice 
of  the  fact  that  general  inspection  of 
the  mine  is  necessary."  No  authorities 
were  cited  for  the  statement,  and  it 
is  perhaps  open  to  question  whether 
all  courts  would  take  the  same  view 
as  to  the  narrow  scope  of  judicial 
notice  in  this  regard. 

« In  Union  P.  R.  Co.  v.  Jarvi  (1892) 
3  C.  C.  A.  433,  10  U.  S.  App.  439,  53 
Fed.  65,  the  testimony  tended  to  prove 
that  the  roof  in  the  dip  slope  where 
the  accident  happened  was  composed 
of  a  clay  rock  about  3  feet  thick,  that 
defendant's  inspectors,  whose  duty  it 
was  to  keep  this  roof  reasonably 
safe,  knew  to  be  a  treacherous  rock 
that  needed  constant  watching, — one 
which  water  disintegrated  and  caused 
to  become  loose  and  fall.  It  also 
appeared  that  the  only  way  such  a 
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roof  could  be  properly  tested  was  by 
sounding  it  with  the  hand  or  a  pick 
or  cane,  and  there  was  no  testimony 
that  it  had  been  so  tested  or  sounded 
for  weeks;  that  through  the  greater 
part  of  this  dip  slope  the  roof  had 
proved  so  poor  that  the  defendant  had 
supported  it  with  timber;  that  at  a 
point  only  a  few  feet  distant  from  the 
place  of  the  accident,  where  the  two 
slopes  joined,  this  rock  had  so 
crumbled  and  fallen  that  defendant 
had  blasted  it  all  down,  and  removed 
it,  two  months  previously.  There  was 
also  testimony  that  the  roof  at  the 
place  of  the  accident  had  long  been 
wet.  Held,  that  it  certainly  was  a 
fair  question  for  the  jury  whether  or 
not  the  defendant's  failure  to  protect 
this  particular  portion  of  the  roof  by 
timbers,  or  to  remove  it  by  blasting, 
was  not  a  lack  of  ordinary  care. 

In  Hotchkiss  Mt.  Min.  &  Reduction 
Co.  v.  Bruner  (1908)  42  Colo.  305,  94 
Pac.  331  (verdict  for  plaintiff  sus- 
tained), there  was  evidence  to  the 
effect  that  the  accident  in  question  had 
been  caused  by  the  fall  of  rock  from 
the  roof  of  a  manway  in  an  upraise; 
that  the  upraise  had  been  driven 
through  soft,  veinous  matter  which, 
because  of  the  action  of  the  water 
upon  it,  frequently  sloughed  off  and 
fell  down  the  manway;  that  shortly 
before  the  accident  in  question  other 
employees  had  been  injured  by  falling 
rock  in  the  same  manway;  that  the 
night  before  the  accident  a  coemployee 
of  the  plaintiff  observed  rock  falling 
down  the  manway.  Held,  that  the 
evidence  tended  to  show  that  the 
falling  of  rock  in  this  manway  could 
have  been  prevented  if  the  upraise 
had  been  properly  timbered,  and  that 
the  defendant  knew,  or,  by  the 
exercise  of  ordinary  care,  could  have 
known,  of  the  existence  of  danger. 

In  Ahlson  v.  High  Bridge  Coal  Co. 
(1917)  180  Iowa,  302,  163  N.  W.  219, 
where  the  plaintiff,  a  common  laborer, 
was  injured  by  the  fall  of  slate  from 
the  roof  of  an  entry,  the  evidence 
showed  that  the  slate  contained  many 
"lime  seams,"  which  rendered  its 
condition  very  treacherous,  for  the 
reason  that  the  disintegration  caused 
by  the  slacking  of  the  lime  was  not 
observable,  and  there  was  no  fixed 
time  for  its  taking  place;  that  the 
roof,  upon  tapping,  might  sound  firm, 
and  yet  fall  within  a  few  minutes 
thereafter.  The  timbermen  testified 
that  they  inspected  the  roof  at  half 
past    7    in    the    morning    and    twice 


thereafter  at  appropriate  intervals. 
The  accident  happened  at  2:30  P.  M. 
Held,  that  the  trial  judge  had  properly 
submitted  to  the  jury  the  question 
whether  these  inspections  were  ade- 
quate. The  court  said:  "This  entry 
was  8  feet  wide,  and  ought  to  have 
been  timbered  in  the  ordinary  course 
of  the  practice  of  mining  in  that 
locality.  The  presence  of  lime  seams 
was  a  recognized  danger  and  empha- 
sized the  need  of  the  timbers.  The 
entry  had  been  once  timbered,  but  the 
timbers  at  this  particular  place  had 
.been  blown  out  by  some  shot  firing  in 
the  course  of  turning  a  room  at  such 
place.  The  shot  firing  always  occurs 
at  night,  and  frequently  results  in 
blowing  out  timbers.  The  timbers 
thus  blown  out  are  ordinarily  replaced 
the  following  morning.  The  first 
timbers  that  were  blown  out  at  this 
place  were  replaced  the  following 
morning.  Subsequently  they  were 
again  blown  out.  Their  replacement 
was  then  delayed  for  the  period  of 
from  four  days  to  a  week.  The  lime 
seams  disintegrate  more  rapidly  in  an 
entry  than  in  a  room  because  of  the 
circulation  of  the  air  currents  therein. 
One  of  the  sure  evidences  of  a  settling 
roof  is  a  cutting  at  the  angle  between 
roof  and  rib.  This  cutting  was  mani- 
fest in  this  entry  for  a  day  or  two 
prior  to  the  accident.  It  was  observed 
by  the  timbermen  in  their  inspections, 
but  the  warning  thereof  was  ignored. 
The  duty  of  inspection  necessarily  in- 
volves the  question  of  its  adequacy." 
The  testimony  of  one  of  the  timber- 
men, whose  duty  it  had  been  both  to 
inspect  and  timber  the  entry  in 
question,  specified  the  reason  why  he 
had  delayed  the  timbering  of  the 
entry;  viz.,  that,  in  consequence  of 
the  floor  of  the  entry  having  been 
raised  in  a  dip,  it  became  necessary  to 
take  down  a  part  of  the  roof  in  order 
to  make  the  entry  high  enough  for 
the  mule.  Held,  that  the  testimony 
was  competent,  as  having  a  clear  ten- 
dency to  show  negligence  on  the  part 
of  the  timbermen,  in  that  they  know- 
ingly took  chances  of  a  falling  roof, 
which  they  could  readily  have  avoided 
by  the  use  of  temporary  timbers. 

In  Wilson  v.  Alpine  Coal  Co.  (1904) 
118  Ky.  463,  81  S.  W.  278,  the  evi- 
dence showed  that  the  roof  was 
unpropped,  and  that  the  material 
overhead  was  shelly  and  full  of 
seams  and  cracks.  Held,  that  the 
case  should  have  been  left  to  the  jury. 

In  Jellico  Coal  Min.  Co.  v.  Woods 
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the  duty  of  making  it  believed  that  the 

place  inspected  was  reasonably  safe.' 

In  most  instances,  evidence  which 

disproves  negligence  in  regard  to  in- 


spection will  preclude  recovery,  for 
the  reason  that  the  usual  juristic  im- 
port of  the  situation  thus  established 
is   simply  that  the  employer  is  not 


(1913)  154  Ky.  683,  159  S.  W.  530, 
where  slate  fell  on  a  miner  from  the 
roof  of  a  cross  entry  through  which 
he  was  passing  in  order  to  notify  the 
car  driver  that  cars  were  loaded,  a 
lack  of  ordinary  care  was  held  to  be 
inferable  from  evidence  to  the'  effect 
that  the  mine  foreman,  whose  duty  it 
was  to  inspect  the  entry  in  question, 
had  not  been  in  it  on  the  day  of  the. 
accident  or  on  the  preceding  day; 
that  an  employee  whose  duty  it  was  to 
prop  the  entry  told  the  mine  foreman 
about  the  time  of  the  accident  that  the 
entry  at  the  place  where  the  roof  fell 
ought  to  be  timbered;  that  the  mine 
foreman  replied  that  the  company  did 
not  intend  to  timber  the  cross  entries, 
and  were  going  to  try  to  get  the  coal 
out  without  doing  it;  and  that  when 
this  employee  went  to  repair  the  roof 
after  the  plaintiff  was  injured  he 
found  200  or  300  feet  of  the  roof  in 
such  condition  that  it  had  to  be 
repaired  or  made  safe. 

In  Norton  Coal  Co.  v.  Murphy 
(1908)  108  Va.  528,  62  S.  E.  268,  it 
was  held  that  the  trial  judge  had 
properly  overruled  a  demurrer  to  evi- 
dence which  showed  that  a  vice 
principal  had  failed  to  inspect  the  roof 
of  a  haulway  after  he  had  been 
notified  by  one  of  the  claimant's  fellow 
workmen  that  the  roof  at  the  place 
where  the  injury  was  received  was  in 
a  dangerous  condition.  In  Norton 
Coal  Co.  v.  Hanks  (1908)  108  Va.  521, 
62  S.  E.  835,  involving  the  same  facts, 
a  judgment  for  the  plaintiff  was  re- 
versed, but  merely  on  the  ground  of 
error  in  a  certain  instruction. 

For  other  cases  in  which  negligence 
with  regard  to  the  performance  of  the 
duty  of  inspection  was  treated  as  a 
ground  of  the  employer's  liability  as 
predicated,  see  Diamond  Block  Goal 
Co.  V.  Cuthbertson  (1906)  166  Ind.  290, 
76  N.  E.  1060;  Ashland  Coal  &  I.  R.  Co. 
V.  Wallace  (1897)  101  Ky.  626,  42  S. 
W.  744,  43  S.  W.  207;  Fisher  v.  Central 
Lead  Co.  (1900)  156  Mo.  479,  56  S.  W. 
1107  (verdict  for  plaintiff  was  set 
aside,  but  merely  on  the  ground  of 
error  in  a  certain  instruction) ;  Swear- 
ingen  v.  Consolidated  Troup  Min.  Co. 
(1908)  212  Mo.  524,  111  S.  W.  545; 
Hall  V.  Manufacturers'  Coal  &  Coke 
Co.  (1914)  260  Mo.  351,  168  S.  W.  927, 


Ann.  Cas.  1916C,  375;  Goode  v.  Central 
Goal  &  Coke  Co.  (1912)  167  Mo.  App. 
169,  151  S.  W.  508;  lanne  v.  United 
States  Gypsum  Co.  (1908)  126  App. 
Div.  244,  110  N,  Y.  Supp.  496,  reversed 
in  (1909)  194  N.  Y.  88,  86  N.  E.  809, 
but  merely  on  the  ground  of  error  in 
the  admission  of  evidence.  See  also 
the  cases  cited  in  the  following  notes. 

Compare  also  Maloney  v.  Winston 
Bros.  Co.  (1910)  18  Idaho^  740.  47 
L.R.A.(N.S.)  634,  111  Pac.  1080,  where 
the  court  laid  it  down  with  respect  to 
work  in  a  railway  tunnel  that  it  was, 
"as  a  matter  of  law,  the  duty  of  the 
master  to  have  an  employee  there  in 
the  person  of  the  shift  boss  or  someone 
else  whose  specific  duty  it  should  be 
to  examine  and  inspect  the  roof  and 
walls  of  this  tunnel  following  the 
firing  of  shots,  and  previous  to  setting 
men  to  work  with  machines  and 
drilling  holes,  or  to  shoveling  muck, 
or  other  work  than  the  specific  acts 
making  the  place  safe." 

In  Huddleston  v.  Straight  Creek 
Coal  &  Coke  Co.  (1910)  138  Ky.  586, 
128  S.  W.  589,  a  driver  was  killed  by 
the  fall  of  slate  from  the  roof  and  side 
of  an  entry.  The  accident  happened  on 
the  day  after  all  the  slate  which  then 
seemed  to  need  attention  had  been 
taken  down  by  one  E.,  whose  duty  it 
was  to  do  such  work  at  the  places 
designated  by  the  "boss  driver."  The 
court  rejected  the  contention  that  the 
trial  judge  had  properly  directed  a 
verdict  in  favor  of  the  defendant, 
because  "there  was  no  known  cause 
which  had  interfered  with  or  changed 
the  condition  of  the  entry  during  the 
interval  between  the  time  when  the 
inspection  was  made  and  the  time 
when  the  accident  occurred." 

•Williams  Coal  Go.  v.  Cooper  (1910) 
138  Ky.  287,  127  S.  W.  1000.  The 
court  said:  "In  the  opinion  of  the 
'loader*  the  room  may  have  been  rea- 
sonably safe,  but  the  fact  that  the  roof 
fell  soon  after  his  inspection  demon- 
strates that  it  was  not  reasonably 
safe.  If  in  cases  like  this  the  master 
could  be  relieved  of  liability  upon  the 
statement  of  the  person  charged  with 
the  duty  of  inspection  that,  in  his 
judgment,  the  place  was  safe,  there 
would  be  but  few  cases  in  which  an 
employee  who  relied  upon  the  inspec- 
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chargeable  with  notice  of  the  unsafe 
conditions  which  caused  the  injury 
complained  of.* 


But  it  is  clear  that  he  cannot  es- 
cape liability  on  this  ground,  if  it  is 
also  proved  that  those  conditions  were 


tion,  and  was  injured,  could  recover, 
as  it  is  fair  to  assume  that  in  every 
instance  the  person  charged  with  the 
duty  of  inspection  would  say  that  he 
had  performed  it." 

The  rulings  of  the  supreme  court  of 
Illinois  with  regard  to  the  adequacy 
of  an  inspection  made  in  pursuance  of 
the  mining  act  of  that  state  may  use- 
fully be  compared  with  the  above  de- 
cision, see  §  83  of  the  note  to  Henry 
v.  Missouri,  K.  &  T.  R.  Co.  post,  1430. 

*In  Snapp  v.  Steinbaugh  (1918) 
187  Ind.  701,  121  N.  E.  81,  one  of  the 
grounds  upon  which  a  verdict  was 
held  to  have  been  properly  directed 
for  the  defendant  was  that  the  dan- 
gers created  b^  the  unsafe  condition 
of  the  rock  which  fell  on  the  plaintiff 
could  not  have  been  discovered  by 
sounding  the  roof  in  the  usual  manner. 

In  Brunson  v.  Southwestern  De- 
velopment Co.  (1907)  7  Ind-  Terr.  209, 
104  S.  W.  593,  it  was  shown  that  the 
miner  for  whose  death  the  plaintiff 
sued  had  himself  tunneled  off  the  room 
in  which  he  was  working,  and  that 
after  the  fall  of  some  of  a  substance 
called  "bone^^,"  he  had  placed  a  bar  at 
that  point  to  support  the  roof. 
According  to  the  testimony  of  every 
witness,  the  roof  was  thereafter 
reasonably  safe,  and  the  timbers  were 
placed  in  a  good  and  workmanlike 
manner.  The  decedent  had  the  op- 
tion to  place  such  timbers  as  were 
needed,  and  receive  pay  for  the  same. 
or  to  call  upon  the  timberman  to  put 
up  the  timbers.  The  foreman  in- 
spected the  timbering  put  up  by  the 
decedent,  and  declared  that  the  room 
was  adequately  timbered.  The  timber- 
n:an  examined  the  place  the  day  before 
the  accident,  and  it  was  free  from  any 
sign  of  weakness.  Held,  that  a 
verdict  had  properly  been  rendered 
for  the  defendant. 

In  Rowden  v.  Daniell  (1910)  151 
Mo.  App.  15,  132  S.  W.  23,  negligence 
in  respect  of  failing  to  discover  that 
a  boulder  in  a  wall  of  a  shaft  was 
loose  and  likely  to  fall  unless  sup- 
ported by  timbers  was  held  not  to  be 
inferable,  as  the  only  evidence  that 
anything  was  loose  was  derived  from 
the  fact  that  the  boulder  fell,  and  the 
uncontradicted  testimony  was  that 
when  it  was  unearthed  it  was  tested 
by  akilled  miners,  including  the  plain- 


tiff, and  in  the  opinion  of  all  of  them 
it  was  solid,  and  that  this  opinion  was 
confirmed  by  subsequent  examina- 
tions made  from  time  to  time  while 
the  shaft  was  being  sunk. 

In  Southwest  Improv.  Co.  v.  Andrew 
(1889)  86  Va.  270,  9  S.  E.  1015,  where 
a  laborer  was  killed  while  helping  to 
lay  a  track  in  an  entry,  a  declaration 
alleging  that  the  defendant  had  negli- 
gently failed  to  provide  the  roofing  of 
its  coal  mine  with  sufScient  props  and 
stays  to  keep  the  stones,  slate,  and 
coal  that  hung  loosely  in  and  about 
the  said  roofing  from  falling  in  upon 
the  decedent  while  he  was  at  work  was 
held  not  to  be  sustained  by  evidence, 
not  contradicted  by  the  plaintiff,  that 
the  defendant  company  employed 
skilled,  prudent,  and  competent  serv- 
ants, fflcperienced  in  the  business  by 
long  service;  that  at  2:30  a.  m.  daily  a 
skilled  inspector  was  sent  into  the 
mines-  to  precede  the  laborers,  who 
came  at  7  o'clock;  that  this  inspector 
passed  through  all  the  entries  and 
other  parts  of  the  mine  with  a  corps 
of  assistants,  and  made  a  careful 
examination  of  the  mine;  that  he 
thought  the  rock  in  question  was 
beneficial  in  holding  the  overhead 
coal,  as  it  pushed  back  into  a  solid 
bed;  that  he  and  his  corps  reported 
every  morning  to  the  mine  boss  the 
condition  of  the  mine;  that  the  mine 
boss  reported  to  the  manager  by  6 
o'clock;  and  that,  on  the  morning  of 
this  accident,  the  entry  in  question 
was  inspected,  and  the  mark  of  the 
inspector,  with  the  date,  made  there; 
that  the  manager  of  the  mine  and  the 
mine  boss,  on  Monday  after  the 
Saturday  when  the  alleged  statement 
was  made  to  the  mine  boss  that  the 
rock  was  loose  a  little  bit,  went  to  the 
entry  in  question  for  the  purpose  of 
inspecting  it,  and  from  an  experience 
of  twenty-three  years  in  such  work 
pronounced  it  safe;  that  there  was 
then  no  slip  in  the  rock  or  roof;  that 
it  was  the  coal  out  of  the  ceiling  that 
killed  the  deceased;  that  he  was  12 
or  15  feet  from  the  rock  when  killed; 
that  it  fell  after  he  was  killed;  that 
while  the  place  in  question  was  not 
timbered  with  props,  it  is  not  usual 
to  timber  entries;  that  new  entries 
are  never  timbered ;  and  that  the  rooms 
are  timbered,  but  not  the  entries. 
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disclosed  by  the  inspection  as  made, 
and  that  he  failed  to  remedy  them.* 

On  sfeneral  principles  it  would  seem 
that  an  inspection  should  not  be  con- 
sidered adequate  unless  it  extended  to 
the  whole  of  that  particular  section  of 
the  mine  within  which  miners  engaged 
in  the  same  description  of  work  as  the 
claimant  would  be  exposed  to  danger 
if  materials  should  fall  from  the  roof 
or  walls. 


But  the  decisions  which  bear  upon 
the  point  are  not  entirely  consistent' 

The  frequency  with  which  reason- 
able care  requires  that  the  roof  and 
walls  of  a  mine  should  be  inspected 
depends  primarily  upon  the  nature  of 
the  materials  in  which  the  work  of  ex- 
cavation is  being  carried  on.' 

The  extent  of  the  employer's  duty 
with  regard  to  coal  mines  is  a  matter 
upon  which  very  little  light  is  thrown 


'In  Anderson  v.  Western  Coal  & 
Min.  Co.  (1909)  138  Mo.  App.  76,  119 
S.  W.  986,  negligence  was  held  to  be 
inferable  from  the  fact  that  the  de- 
fendant's foreman  had  not  taken  down 
slate  which  an  application  of  the  usual 
tests  had  shown  to  be  loose. 

"  In  Northam  v.  Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  (1911)  111  C.  C. 
A.  450,  190  Fed.  722,  where  a  rock 
fell  through  a  floor  in  a  stope  and 
killed  a  workman,  one  of  the  aspects 
of  the  case  was  thus  discussed :  "The 
plaintiffs  in  error  contend  that  the 
facts  shown  on  the  trial  were  sufficient 
to  carry  to  the  jury  the  question  of 
the  negligence  of  the  defendant  in 
error  on  the  ground  of  its  failure  to 
inspect  the  mine,  and  in  permitting  a 
large  rock,  projecting  from  the  wall, 
to  remain  for  several  days,  where  it 
was  in  danger  of  falling  as  soon  as  it 
was  touched.  We  are  not  convinced 
that  there  was  evidence  sufficient  to 
show  negligence  in  that  particular. 
The  rock,  embedded,  as  it  was,  in  the 
side  of  the  wall,  projecting,  as  wit- 
nesses variously  testified,  from  S 
inches  to  a  foot,  would  not  necessarily 
import  danger  to  the  employees,  work- 
ing as  they  were  in  a  stope  which  was 
furnished  with  a  series  of  floors,  each 
constructed  with  a  view  to  arrest 
upon  its  surface  any  rock  that  was 
likely  to  fall  from  the  sides  of  the 
stope.  There  was  little  or  no  danger 
to  the  employees  from  rocks  falling 
from  the  stope,  unless  the  rocks  went 
through  the  lagging:.  In  view  of  the 
protection  against  injury  which  the 
lagging  was  intended  to  furnish,  we 
doubt  whether  the  duty  of  inspection 
should  have  gone  further  than  an 
inspection  of  the  lagging."  As  these 
remarks  were  made  with  reference  to 
a  new  trial,  the  conclusion  seems  to 
be  strongly  indicated  that  the  position 
of  the  court  was  that  a  jury  would  not 
bo  warranted  in  finding  that  the  duty 
of  inspection  extended  to  the  portion 


of  the  stope  from  which  the  rock  fell. 
The  present  writer  ventures  to  express 
the  opinion  that  there  is  no  rational 
ground  upon  which  such  a  limitation 
of  the  duty  can  be  predicated  as  a 
matter  of  law,  at  all  events.  If  re- 
sponsibility in  respect  of  every  portion 
of  a  stope  except  that  which  b 
immediately  afi^ected  by  the  operations 
of  the  person  injured  rests,  under 
ordinary  circumstances,  upon  the 
employer  (see  infra),  the  inference 
seems  unavoidable  that  the  scope  of 
the  duty  of  inspection  must  be  equally 
extensive. 

Such,  apparently,  was  the  theory 
which  was  taken  for  granted,  although 
not  explicitly  formulated,  in  Moilanen 
v.  Washington  Iron  Co.  (1913)  176 
Mich.  505,  142  N.  W.  757,  where  a  rock 
fell  from  the  roof  of  a  stope  in  a 
metalliferous  mine,  and  dropped 
through  a  hole  leading  to  the  lower 
level  in  which  the  plaintiff  was  work- 
ing. The  declaration  alleged  in  part 
that  the  defendant  failed  to  use 
reasonable  care  in  the  inspecting, 
maintaining,  propping,  timbering,  etc, 
of  each  place  in  which  it  ordered, 
permitted,  or  expected  the  plaintiff  to 
work.  The  adequacy  of  the  inspec- 
tion was  held  to  be  a  question  for  the 
jury. 

'  In  Hurst  v.  Nineteen  Hundred  Nine 
Min.  Co.  (1911)  160  Mo.  App.  53,  141 
S.  W.  470,  where  all  the  witnesses 
were  agreed  that  the  roof  of  a  drift 
which  the  plaintiff  was  timbering 
when  he  was  injured  was  liable  to 
become  loose  a  short  time  after  it  had 
been  trimmed,  it  was  held  to  be  a 
question  for  the  jury  whether  the  de- 
fendant's ground  foreman  could  be 
held  guilty  of  negligence  upon  testi- 
mony which  showed  that  the  interval 
between  his  last  preceding  inspection 
and  the  fall  of  the  roof  was  from  two 
and  a  half  to  three  and  a  half  hours. 
The  court  said:  "The  duty  to  inspect 
and   trim   a   roof   of  this    character 
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by  the  decisions.  Where,  as  is  prob- 
ably the  case  in  most  mines,  a  daily 
inspection  is  required  by  a  specific 
rule,  failure  to  make  such  an  inspec- 
tion would  be  resrarded,  by  some 
courts,  at  all  events,  as  a  circumstance 
warranting  the  inference  of  culpabil- 
ity.* 

But  to  treat  such  an  inspection  as 
being  obligatory  in  point  of  law  would 
seem  to  be  unwarrantable,  in  view  of 
the  fact  that  the  legislatures  of  some 
of  the  states  in  which  the  subject  is 
regulated  by  statute  have  deemed  it 
sufficient  to  require  inspection  at  less 
frequent  intervals.* 

Evidence  which  showed  that  the  de- 
fendant's mine  had  been  inspected 
twice  a  day  was,  in  one  case,  treated 
as  conclusive  proof  that  he  had  ex- 
■ercised  reasonable  care.^* 

But  in  another  case  the  court  pro- 
ceeded upon  the  theory  that  an  inspec- 
tion should  always  be  made  after  the 
iiring  of  shots,  for  the  reason  that 


such  an  operation  is  apt  to  render  the 
place  of  work  more  unsafe  than  it  was 
before  the  firing.*^ 

The  usual  and  approved  method  of 
testing  the  roofs  of  the  underground 
workings  is  to  sound  them  with  a  pick 
or  hammer." 

The  employer  may,  of  course,  be 
chargeable  with  negligence  on  the 
ground  of  his  failure  to  inspect  tim- 
bers properly  after  they  have  been 
put  in,  as  well  as  on  the  ground  of 
'  his  failure  to  make  an  inspection  for 
the  purpose  of  ascertaining  whether 
timbers  are  needed.^* 

The  effect  of  the  statutory  provi- 
sions with  regard  to  inspection  is  dis- 
cussed in  §§  32, 33,  of  the  note  to  Henry 
v.  Missouri,  K.  &  T.  R.  Co.  post,  1430. 

The  nature  and  extent  of  the  miner's 
duty  with  reference  to  inspection  is 
sometimes  material  in  cases  turning 
upon  the  question  whether  the 
employer's  duty  in  that  regard  had 
been  properly  performed." 


must  be  commensurate  with  the 
danger.  If  the  danger  be  constant, 
then  the  vigilance  to  avert  it  must  be 
constant,  as  far  as  danger  would  be 
apparent  to  a  man  of  ordinary  pru- 
dence and  care." 

In  Hamilton  t.  Alleghany  Ore  & 
Iron  Co.  (1908)  108  Va.  700,  62  S.  E. 
957,  a  daily  inspection  of  the  defend- 
ant's iron  mine  was  held  to  be  suf- 
ficient. 

*  In  Consolidated  Coal  Co.  v.  Spencer 
(1891)  177  Ky.  626,  197  S.  W.  1069, 
one  of  the  elements  from  which  negli- 
gence was  inferred  was  that  the  fore- 
man had  not  performed  the  duty 
which,  according  to  his  own  testimony, 
rested  upon  him,  of  inspecting  the 
mine  once  a  day. 

The  juristic  consequences  of  an 
employer's  violation  of  one  of  his  own 
rules  are  discussed  in  Labatt,  Mast.  & 
S.  §  1888. 

•See  Labatt.  Mast.  &  S.  §  1888,  note. 

"Snapp  V.  Steinbaugh  (1918)  187 
Ind.  701,  121  N.  E.  81. 

*^  Rowden  v.  Schoenherr  -  Walton 
Min.  Co.  (1909)  136  Mo.  App.  876,  117 
S.  W.  695.  It  was  not  practicable  to 
timber  the  drift  in  question,  and  the 
only  method  that  could  be  pursued  to 
prevent  the  fall  of  material  from  the 
roof  was  that  of  trimming. 

"For  cases  in  which  this  mode  of 
examination  was  referred  to  as  being 


the  proper  one,  see  Union  P.  R.  Co.  v. 
Jarvi  (1892)  3  C.  C.  A.  433,  10  U.  S. 
App.  439,  53  Fed.  65;  Snapp  v.  Stein- 
baugh (Ind.)  supra  (negligence  dis- 
proved by  plaintiff's  own  testimony, 
which  showed  that,  under  the  circum- 
stances, this  test  would  not  have  dis- 
closed the  unsafe  conditions) ;  Ada 
Coal  Co.  V.  Louisville  (1913)  152  Ky. 
2,  153  S.  W.  21;  Anderson  v.  Western 
Coal  &  Min.  Co.  (1909)  138  Mo.  App. 
76,  119  S.  W.  986;  Fisher  v.  Central 
Lead  Co.  (1900)  156  Mo.  479,  56  S.  W. 
1107. 

This  is,  of  course,  the  appropriate 
method  for  the  miners  also.  See,  for 
example,  Carter  Coal  Co.  v.  Reynolds 
(1917)  175  Ky.  325,  194  S.  W.  311. 

"  In  Kelley  v.  Fourth  of  July  Min. 
Co.  (1895)  16  Mont.  484,  41  Pac.  273, 
negligence  on  the  part  of  the  defend- 
ant's manager  was  held  to  be  inferable 
from  his  testimony  that  he  did  not 
examine  the  particular  stull  which 
gave  way, — that  he  just  glanced  at  the 
timbers  as  he  passed  by;  that  he  just 
held  up  his  candle  and  looked  at  the 
stull  as  he  went  through. 

'*See,  for  example,  Bunker  Hill  & 
S.  Min.  &  (Concentrating  Co.  v.  Jones 
(1904)  65  C.  C.  A.  363,  130  Fed.  813; 
Consolidated  Coal  Co.  v.  Music  (1916) 
172  Ky.  153,  189  S.  W.  200;  Hemming- 
son  V.  Carbon  Hill  Coal  Co.  (1911)  62 
Wash.  28,  112  Pac.  1111. 
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division  inures  to  the  benefit  of  a  min- 
er whose  injury  was  caused  by  the  col- 
lapse of  the  roof  or  side  of  a  completed 
entry  or  other  passageway,  along 
which  he  was  required  or  invited  to 
travel  when  going  to  or  returning  from 
his  place  of  work.* 
As  a  general  rule,  therefore,  the  lia- 


This  phase  of  the  subject  lies  be- 
yond the  scope  of  the  present  mono- 
graph." 

V.  Employer's  duty  with  regard  to  the 
timbering  of  completed  entries  and 
other  passageicays. 

It  is  well-settled  law  that  the  doc- 
trine referred  to  in  the  preceding  sub- 


So  far  as  regards  completed  entries, 
the  duly  of  examination  cannot  be 
cast  upon  the  miner  even  by  a  rule 
promulgated  in  accordance  with  a  pro- 
vision in  a  mining  act.  See  Consoli- 
dated Coal  Co.  V.  Scheiber  (1897)  167 
lU.  539,  47  N.  E.  1052. 

'*It  is  fully  discussed  in  Labatt, 
Mast.  &  S.  §§  1330  et  seq. 

It  may  not  be  out  of  place,  however, 
to  advert  to  Consolidated  Coal  Co.  v. 
Scheller  (1892)  42  IlL  App.  619,  where 
the  court,  in  discussing  certain  rules 
by  which  the  miners  were  subjected 
both  to  the  duty  of  examining  their 
rooms  and  to  that  of  propping,  laid  it 
down  that,  "where  a  timberman  is  em- 
ployed, and  the  miners  are  thereby 
relieved  of  the  duty  and  labor  of 
setting  props,  .  .  .  they  are  not 
also  thereby  relieved  of  the  duty  of 
observing  the  conditions,  and  promptly 
reporting  to  the  mine  manager  or 
timberman  any  signs  of  danger  they 
may  discover  which  require  his 
services." 

*In  the  following  cases,  this  doc- 
trine was  either  explicitly  afSrmed  or 
taken  for  granted: 

United  States. — ^Union  P.  R.  Co.  v. 
Jarvi  (1892)  3  C.  C.  A.  433,  10  U.  S. 
App.  439,  53  Fed.  65  (dip  slope  in 
metalliferous  mine) ;  Bunker  Hill  & 
S.  Min.  &  Concentrating  Co.  v.  Jones 
(1904)  65  C.  C.  A.  363,  130  Fed.  813, 
certiorari  denied  in  (1904)  195  U.  S. 
629,  49  L.  ed.  352,  25  Sup  Ct.  Rep.  787; 
Big  Hill  Coal  Co.  v.  Clutts  (1913)  125 
C.  C.  A.  526,  208  Fed.  526. 

Alabama. — Sloss-Sheffield  Steel  & 
I.  Co.  V.  Green  (1909)  159  Ala.  178, 
49  So.  301 ;  South  Brilliant  Coal  Co.  v. 
McCollum  (1918)  200  Ala.  543,  76  So. 
901, 

Arkansas. — Mammoth  Vein  Coal  Co. 
V.  Looper  (1908)  87  Ark.  217,  112  S. 
W.  890;  Bauschka  v.  Western  Coal  & 
Min.  Co.  (1910)  95  Ark.  477, 129  S.  W. 
1095. 

Colorado. — Hotchkiss  Mt.  Min.  & 
Reduction  Co.  v.  Bruner  (1908)  42 
Colo.  305,  94  Pac.  331. 

Illinois.— Quincy  Coal  Co.  v.  Hood 
(1875)   77  111.  68,  12  Mor  Min.  Rep. 


148  (verdict  for  plaintiff  was  set 
aside,  but  merely  on  the  ground  of 
error  in  a  certain  instruction) ;  Mt 
Olive  &  S.  Coal  Co.  v.  Rademacher 
(1901)  190  111.  538,  60  N.  E,  888;  Mc- 
Carthy v.  Spring  Valley  Coal  Co. 
(1908)  232  111.  473,  83  N.  E.  957, 
reversing  (1907)  136  111.  App.  473 
(roof  of  entry  fell  on  driver  while 
going  towards  face  of  coal — judgment 
for  plaintiff  set  aside  on  account  of 
counsel's  misconduct) ;  McCarthy  v. 
Spring  Valley  Coal  Co.  (1909)  243  III. 
185,  90  N.  E.  372,  affirming  (1909)  149 
111.  App.  275  (verdict  for  plaintiff 
sustained  on  the  merits  in  the  same 
case) ;  Coal  Valley  Min.  Co.  v.  Hay- 
wood (1902)  98  111.  App.  258. 

Indiana. — ^Parke  County  Coal  Co.  v. 
Earth  (1892)  6  Ind.  App.  161,  31  N.  E. 
585;  Hancock  v.  Keene  (1892)  5  Ind. 
App.  408,  32  N.  E.  329;  Linton  Coal  & 
Min.  Co.  V.  Persons  (1895)  15  Ind.  App. 
69,  43  N.  E.  651;  Princeton  Coal  Min. 
Co.  V.  Howell  (1910)  46  Ind.  App.  572, 
92  N.  E.  122  (complaint  alleging  in  sub- 
stance that  the  plaintiff's  injury  was 
occasioned  by  the  failure  of  the  mine 
boss  to  see  that  the  roof  of  an  entry, 
at  a  place  where  it  was  insufficiently 
propped,  was  made  secure,  was  held  to 
be  good  without  an  averment  that  the 
defect  could  have  been  remedied). 

Iowa. — Cushman  v.  Carbondale  Fuel 
Co.  (1902)  116  Iowa,  618,  88  N.  W. 
817;  Cotton  v.  Center  Coal  Min.  Co. 
(1916)  147  Iowa,  427,  123  N.  W.  381; 
King  V.  Mendota  Coal  Co.  (1913)  163 
Iowa,  181,  L.R.A.1916F,  1228,  143  N. 
W.  539  (only  point  disputed  was 
whether  plaintiff  was  entitled  to  be  in 
the  entry  in  question  when  he  was 
injured;  Ahlson  v.  High  Bridge  Coal 
Co.  (1917)  180  Iowa,  802,  163  N.  W. 
219. 

Kentucky.— Ashland  Coal  &  I.  R.  Co. 
V.  Wallace  (1897)  101  Ky,  626,  42  S. 
W.  744,  43  S.  W.  207;  Wilson  v.  Alpine 
Coal  Co.  (1904)  118  Ky.  468,  81  S.  W. 
278;  Smith  v.  Garrison  (1908)  32  Ky. 
L.  Rep.  1278,  108  S.  W.  293;  Rhodes  v. 
Walker  (1909)  —  Ky.  — ,  115  S.  W.  257; 
Huddleston  v.  Straight  Greek  Coal  & 
Coke  Co.  (1910)  138  Ky.  506,  128  S. 
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bility  of  the  employer  may  warrant- 
ably  be  inferred  from  evidence  which 
shows  that,  before  the  injury  com- 
plained of  was  received,  he  had  notice, 
either  actual  or  constructive,  of  the 
unsafe  conditions  by  which  it  was 
caused  (see  III.  and  IV.,  supra),  and 
failed  to  remedy  them. 

l''he  duty  of  the  employer  with  re- 
spect to  the  timbering  of  a  completed 
entry  extends  to  the  whole  of  it.  Con- 
sequently he  cannot  escape  liability  on 
the  ground  that  the  rock  by  the  fall  of 


which  the  claimant  was  injured  was 
"not  in  the  direct  path  of  the  workmen 
using  the  entry."* 

On  general  principles  it  would  seem 
that  the  employer's  duty  to  timber  an 
entry  or  other  passageway  must  be 
of  such  a  quality  that  it  is  always, 
and  under  all  circumstances,  to  be 
considered  as  one  which  rests  upon 
him,  irrespective  of  whether  any  af- 
firmative evidence  of  that  fact  is  in- 
troduced. The  present  writer  has  not 
found  any  judicial  statements  which 


W.  589;  Trosper  Coal  Co.  v.  Crawford 

(1913)  152  Ky.  214,  153  S.  W.  211; 
Jellico  Coal  Min.  Co.  v.  Woods  (1913) 
154  Ky.  683,  159  S.  W.  680;  Main 
Jellico  Mountain  Coal  Co.  v.  Young 

(1914)  160  Ky.  397,  169  S.  W.  841; 
East  Jellico  Coal   Co.  v.  Closterides 

(1915)  166  Ky.  100,  178  S.  W.  1152; 
Steams  Coal  &  Lumber  Co.  v.  Sprad- 
lin  (1917)  176  Ky.  405,  195  S.  W.  781. 

Michigan. — ^Lewis  v.  Detroit  Vitri- 
fied Brick  Co.  (1911)  164  Mich.  489, 
129  N.  W.  726. 

MissourL— State  ex  rel.  Central 
Coal  &  Coke  Co.  v.  Ellison  (1917)  270 
Mo.  645,  195  S.  W.  722  (quashing,  but 
merely  for  error  in  instruction,  the 
judgment  in  Goode  v.  Central  Coal  & 
Coke  Co.  (1916)  —  Mo.  App.  — ,  186  S. 
W.  1122)  ;  Teter  v.  Central  Coal  &  Coke 
Co.  (1919)  201  Mo.  App.  538,  213  S. 
W.  135;  Rogers  v.  Rundell  (1908)  128 
Mo.  App.  10,  106  S.  W.  1096  (question 
whether  the  employer's  duty  to  timber 
entry  had  been  performed  was  treated 
as  being  one  for  the  jury;  but  the 
ratio  decidendi  was  error  in  an  in- 
struction as  to  assumption  of  risks  by 
the  plaintiff). 

Montana. — ^Kelley  v.  Fourth  of  July 
Min.  Co.  (1896)  16  Mont.  484,  41  Pac. 
273. 

New  York. — ^lanne  v.  United  States 
Gypsum  Co.  (1908)  126  App.  Div. 
244,  110  N.  Y.  Supp.  496,  reversed 
in  (1909)  194  N.  Y.  88,  86  N.  E.  809 
(but  merely  on  the  ground  of  error  in 
admitting  certain  evidence). 

Ohio.— Wellston  Coal  Co.  v.  Smith 
(1901)  65  Ohio  St.  70,  55  LJI.A.  99,  87 
Am.  St.  Rep.  547,  61  N.  E.  143,  10  Am. 
Neg.  Rep.  445  (miner  injured  by  fall 
of  roof  while  running  along  entry, 
after  lighting  a  fuse). 

Pennsylvania. — Vanesse  v.  Catsburg 
Coal  Co.  (1893)  159  Pa.  403,  28  Atl. 
200.  In  Silliman  v.  Marsden  (1887) 
6  Sadler,  570,  9  Atl.  639,  where  the 
setting  of  a  car  brake  caused  the  car 
16  A.L.R 88. 


to  jump  the  track  and  strike  a  post, 
80  a  cap  was  let  down  and  lagging 
fell  on  the  driver,  the  question  whether 
the  timbering  had  been  negligently 
constructed  and  maintained  was  held 
to  be  for  the  jury. 

Texas. — Lone  Star  Lignite  Min.  Co. 
v.  Caddell  (1911)  —  Tex.  Civ.  App. 
— ,  134  S.  W.  841. 

Utah.— Cunningham  v.  Union  P.  R. 
Co.  (1885)  4  Utah,  206,  7  Pac.  795. 

Virginia. — Southwest  Improv.  Co. 
V.  Andrew  (1889)  86  Va.  270,  9  S.  E. 
1016  (recovery  was  denied  on  the 
ground  that  negligence  with  regard  to 
inspection  was  not  shown  by  the  evi- 
dence) ;  Norton  Coal  Co.  v.  Murphy 
(1908)  108  Va.  628.  62  S.  E.  268. 

West  Virginia. — Davis  v.  Nuttalls- 
burg  Coal  Co.  (1890)  84  W.  Va.  500, 
12  S.  E.  539. 

'  Mammoth  Vein  Coal  Co.  v.  Looper 
(1908)  87  Ark.  217,  112  S.  W.  390. 
There  the  evidence  showed  that  a  car 
which  a  shot  firer  had  loaded  in  a 
room  could  not  be  taken  through  the 
adjoining  entry,  owing  to  the  fact  that 
it  was  obstructed  by  a  prop;  that  he 
demanded  the  removal  of  the  prop, 
and  was  ordered  by  the  mine  foreman 
to  remove  it  himself;  that  he  then 
went  under  the  rock  supported  by  the 
prop  in  order  to  change  it^  location; 
and  that  before  he  had  done  anything 
the  rock  fell  upon  him  and  injured 
him.  Held,  that  the  jury  was  war- 
ranted in  inferring  negligence- on  the 
part  of  the  company  in  failing  to  pro- 
vide a  safe  roof  for  the  entry.  The 
prop  being  in  the  entry  way,  the  plain- 
tiff "had  a  right  to  assume  that  the 
master  had  exercised  care  in  keeping 
the  roof  in  a  safe  condition,  and  his 
going  under  it  without  a  knowledge 
of  its  dangerous  condition  was  no 
more  an  assumption  of  the  risk  than 
if  he  had  passed  under  it  going  into 
his  room  to  dig  coal." 
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conflict  with  this  theory.  The  con- 
verse question,  viz.,  whether,  in  a  par- 
ticular instance,  it  is  competent  for 
the  employer  to  defeat  the  claim  of  a 
miner  by  testimony  which  goes  to 
show  that  the  duty  had  been  under- 
taken by  the  latter,  inyplves  elements 
of  greater  difficulty.  But  there  are 
two  grounds  upon  which  the  inadmis- 
sibility of  such  testimony  may  be  pred- 
icated. In  one  point  of  view  it  is  to 
be  observed  that,  in  the  final  analysis, 
the  proposed  question  is  merely  a 
branch  of  the  more  general  one  which 
is  concerned  with  the  right  of  an  em- 
ployer to  release  himself  by  an  antic- 
ipatory contract  from  the  duties  which 
he  owes  to  his  servant.  Such  a  con- 
tract has  been  pronounced  void  by  all 
the  American  courts  which  have  ex- 
pressed an  opinion  on  the  subject.* 

In  the  second  place,  it  is  to  be  con- 
sidered that  the  doctrine  adopted  by 
the  great  majority  of  the  American 
-courts  is  that  the  duty  of  the  employ- 
er to  provide  a  safe  place  of  work  is 
absolute  in  such  a  sense  that,  in  an 
action  brought  by  a  servant  to  recover 
for  injuries  caused  by  unsafe  condi- 
tions, the  employer  cannot  relieve  him- 
self from  liability  by  showing  that  the 


performance  of  the  duty  had  been  in- 
trusted to  a  fellow  servant  of  the 
claimant.* 

So  far  as  respects  cases  in  which 
the  negligence  of  a  fellow  servant  is 
not  a  factor,  this  doctrine  seems  to 
involve,  by  way  of  analogy,  if  not  by 
direct  implication,  the  corollary  that 
the  employer  should  be  precluded  from 
raising  the  defense  that  the  duty  had 
been  assumed  by  the  claimant  him- 
self. It  is  submitted  that  no  satis- 
factory reason  can  be  advanced  for 
treating  a  transfer  of  the  duty  as  ef- 
fective in  one  of  these  classes  of  cases, 
and  ineffective  in  the  other. 

If  the  conclusion  indicated  by  the 
foregoing  considerations  is  accepted 
as  correct,  it  ought  apparently  to  be 
regarded  as  one  which  is  predicable 
under  all  circumstances.  There  is, 
however,  some  authority  for  the  view 
that  the  incidence  of  the  duty  is  to  be 
treated  as  an  open  question  where  it 
appears  that  the  injury  complained  of 
resulted  from  the  unsafe  condition  of 
the  roof  of  an  entry,  at  a  place  where 
the  injured  workman  was  engaged  in 
opening  a  lateral  excavation  which 
was  eventually  to  serve  as  the  neck  of 
a  room,'  but  the  reasoning  of  the  court 


'See  Labatt,  Mast.  &  S.  §  1920. 

In  Consolidated  Coal  Co.  v.  Lundak 
fl902)  196  111.  594,  63  N.  E.  1079,  a 
rule  which  provided  that  the  defend- 
ant's timberman  should  have  no  duty 
except  to  retimber  places  in  the  mine 
which  had  once  been  properly  timbered 
and  secured,  and  that  in  no  case 
should  he  assume  the  duty  of  securing 
the  roof  except  as  therein  provided, 
unless  expressly  directed  to  do  so  by 
the  mine  manager,  was  thus  criticized: 
"The  /act  that  it  provides  the  timber- 
man  shall  not  perform  a  duty  resting 
upon  the  defendant  furnishes  no  ex- 
emption to  it.  It  was  the  duty  of 
defendant  to  have  the  roof  over  the 
track  where  plaintiff  was  required  to 
work  properly  timbered  and  secured, 
and  we  apprehend  it  would  scarcely 
be  claimed  that  defendant  could  make 
a  rule  that  it  would  not  perform  the 
duty  or  furnish  anyone  to  do  it.  It 
was  the  duty  of  the  defendant,  whether 
discharged  through  the  agency  of  the 
timberman  or  some  other  person." 

<See  Labatt,  Mast.  &  S.  §§  1496  et 
-seq. 


•Teter  v.  Central  Coal  &  Coke  Co. 
(1919)  201  Ma  App.  542,  213  S.  W. 
185.  There  the  plaintiff,  while  clear- 
ing away  from  the  floor  of  an  entry 
the  coal  dislodged  by  a  blast  from  the 
wall,  was  injured  by  the  fall  of  a  rock 
and  a  layer  of  coal  above  it.  The 
position  taken  by  the  court  was  thus 
explained:  "Although  plaintiff  at- 
tempted to  limit  his  working  place  to 
the  precise  spot  against  the  wall  where 
he  would  stand  to  cut  the  room  neck, 
we  think  there  is  no  question  but  that 
his  working  place  extended  beyond 
that,  and  that  the  place  where  he  was 
injured  was  his  working  place.  How- 
ever, he  was  also  injured  in  the  main 
entry,  a  place  that  it  is  held  is  the 
master's  duty  to  keep  in  a  reasptuMy 
safe  condition.  ...  It  is  apparent 
that  we  cannot  apply  any  fixed  rale 
and  say,  as  a  matter  of  law,  tb&t  plain- 
tiff was  required  to  keep  the  place  at 
which  he  was  injured  in  a  reasonably 
safe  condition,  nor  can  we  say  that  it 
was  defendant's  duty  to  do  so.  Plain- 
tiff was  hurt  not  only  in  his  working 
place,  but  in  the  main  entry;  and  it 
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in  the  case  cited  is  scarcely  convinc- 
ing. 

VI.  Same  auhject  further  M8cu8»ed. 

Having  regard  to  the  different  stand- 
ards of  liability  which  are  applica- 
ble, according  as  the  injury  com- 
plained of  was  sustained  in  a  com- 
pleted entry  or  in  a  room  or  other 


similar  place,  then  in  process  of  ex- 
cavation (see  X.,  XI.,  infra),  a  con- 
trolling importance  sometimes  at- 
taches to  two  questions  of  fact;  viz., 
whether  the  injury  complained  of  was 
received  in  a  place  of  the  former  or  of 
the  latter  description,*  or  whether, 
under  the  circumstances,  the  duty  of 
inspecting  and  securing  the  roof  of  a 


was  clearly  a  question  of  fact,  to  be 
•determined  under  proper  evidence,  as 
to  whose  duty  it  was  to  look  after  the 
rock  and  coal  that  fell  upon  plaintiff. 
As  before  stated,  there  was  evidence 
pro  and  con  that  it  was  custom  and 
practice  in  this  mine  for  defendant  to 
keep  the  place  where  plaintiff  was 
injured  in  a  reasonably  safe  condition, 
and  defendant  had  ample  time  after  it 
discovered  that  the  rock  was  loose  to 
have  remedied  the  situation."  The 
doctrinal  standpoint  indicated  by  the 
words  italicized  seems  to  be  scarcely 
consistent  with  that  denoted  by  the 
latter  portion  of  the  passage  quoted. 
It  should  be  pointed  out^  moreover, 
that  there  is  a  certain  want  of  pre- 
cision in  the  expression  "working 
place,"  as  here  used.  Manifestly,  the 
'essential  question  to  be  determined 
was  not  simply  whether  the  place 
where  the  accident  occurred  was  a 
■"working  place,"  but  whether  the  em- 
ployer or  the  miner  was  responsible 
for  its  safe  condition. 

The  theory  upon  which  the  court 
proceeded  in  this  case  seems  to  be 
irreconcilable  with  that  indicated  by 
the  decision  in  Campbell  Goal  Min. 
Co.  V.  Smith  (1909)  —  Ky.  — ,  115 
S.  W.  256,  where,  under  substantially 
similar  circumstances,  the  employer 
was  held  liable  on  the  broad  ground 
that  the  entry  was  under  his  control. 

^In  Northern  Coal  &  Coke  Go.  v. 
Allera  (1909)  46  Colo.  224,  104  Pac. 
197,  where  a  rock  fell  on  a  man 
directed  to  shoot  down  a  pillar  of  coal, 
and  then  to  remove  the  debris,  and 
clear  out  the  passageway  leading  to 
the  room,  a  verdict  in  his  favor  was 
sustained  on  the  ground  that  the  evi- 
dence warranted  the  inference  that, 
when  injured,  he  was  in  the  passage- 
way. The  court  observed:  "Had  de- 
ceased received  the  injury  at  the  time 
he  was  actually  engaged  in  doing  the 
inherently  dangerous  work  of  shoot- 
ing the  stump,  or  while  he  was  need- 
lessly loitering,  through  curiosity  or 
otherwise,  in  the  room  whose  roof  was 
momentarily  expected  to  fall  as  the 


result  of  the  shock,  the  defendant 
would  not  be  liable." 

In  Blazenic  v.  Iowa  &  W.  Coal  Co. 
(1897)  102  Iowa,  706,  72  N.  W.  292,  a 
verdict  for  the  plaintiff  was  sustained, 
the  evidence  being  conflicting  as  to 
whether  the  rock  which  struck  him 
fell  from  the  roof  of  the  entry  leading 
to  the  room  in  which  he  was  working, 
or  from  that  of  the  room  itself. 

In  Goode  v.  Central  Coal  &  Coke 
Go.  (1914)  179  Mo.  App.  207,  166  S. 
W.  844,  plaintiff's  decedent,  who  was, 
with  other  miners,  engaged  in  the 
work  of  "drawing  pillars,"  had  been 
killed  by  the  fall  of  a  rock,  while 
eating  his  .lunch  during  the  noon  hour. 
Judgment  for  plaintiff  was  reversed. 

In  Hyden  v.  Steams  Coal  &  Lumber 
Co.  (1917)  178  Ky.  228,  198  S.  W.  775, 
the  evidence  was  to  the  effect  that  the 
deceased,  who  was  engaged  in  pulling 
stumps  in  a  main  entry,  had  gone, 
just  before  the  accident,  to  a  room 
which  opened  out  of  the  same  entry, 
for  the  purpose  of  finding  out  the 
time,  and  of  ascertaining  whether  one 
G.,  who  was  mining  coal  in  this  room, 
was  ready  to  shoot.  While  he  was  in 
the  room  a  large  piece  of  slate  extend- 
ing from  the  enlry  up  to  the  face  of 
the  coal  fell  upon  him.  A  verdict  for 
the  defendant  was  sustained.  In 
answer  to  the  objection  that  a  part  of 
the  slate  had  fallen  from  the  entry, 
and  that  the  entry  was  not  properly 
timbered,  the  court  pointed  out  that 
the  company  was  under  no  duty  to 
timber  the  roof  in  the  working  place 
of  G.  Consequently,  "if  Hyden  was 
not  in  the  entry  when  he  was  struck, 
but  was  several  feet  from  the  entry, 
it  was  for  the  jury  to  say  whether  the 
failure  of  the  company  to  use  ordinary 
care  to  keep  and  maintain  the  roof  of 
the  entry  in  a  reasonably  safe  condi- 
tion was  the  proximate  cause  of  his 
injuries." 

In  Lewis  v.  Detroit  Vitrified  Brick 
Co.  (1911)  164  Mich.  489,  129  N.  W. 
726,  the  plaintiff  was  employed  in  one 
of  the  drifts  of  a  mine  from  which 
shale  was  being  taken  out  just  below 
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Bubentry  leading  from  a  main  travel- 
ing way  to  a  room  rested  upon  the 
miners  or  upon  the  employer.' 

After  such  a  subentry  has  passed 
under  the  control  of  the  employer,  he 
becomes  aa  fully  responsible  for  the 
safe  condition  of  its  roof  and  walls  as 
he  is  for  those  of  the  main  entries  in 
the  mine.* 


VII.  Bmployer's  duty  loith  regard  to  the 
Umbering  of  entries  and  pasaageumyi 
in  oourae  of  oonstnustion  or  aUenUon. 

There  is  some  authority  for  the 
broad  doctrine  that  the  duty  of  tim- 
bering an  entry  under  construction 
rests  upon  the  miners  engaged  in  the 
work,  and  not  upon  the  employer.^ 

The  rationale  of  this  doctrine  is  the 


the  level  on  which  the  coal  had  pre- 
viously been  excavated.  Directly  over 
the  drift  was  a  tunnel  made  in  pur- 
suing a  seam  of  coal,  so  tiiat  the  roof 
of  the  drift  was  in  fact  the  roof  of 
the  tunnel,  which  had  been  to  some 
extent  braced  or  propped.  When  these 
props  were  reached  by  the  workmen 
drilling  intd  the  shale,  they  were 
taken  out  and  either  thr6wn  to  one 
side  or  used  to  make  ties  upon  which 
to  lay  the  rails  for  the  tramcars. 
The  shale  mine  itself  was  an  un- 
timbered  mine.  On  the  day  in  ques- 
tion the  plaintiff  had,  after  the  dis- 
charge of  a  blast,  re-entered  the  drift, 
and,  while  engaged  in  loading  a  car 
Bome  20  or  80  feet  from  the  breast  of 
the  drift,  was  struck  by  a  rock  which 
fell  from  the  roof  of  the  old  mine. 
It  also  appeared  that  it  was  usual  for 
the  mine  boss  to  go  into  the  drift  after 
a  blast  had  been  discharged,  and  make 
some  examination  of  the  walls  and 
roof.  The  court,  taking  the  position 
that  the  portion  of  the  drift  where  the 
accident  was,  as  respected  the  plain- 
tiff, was  a  permanent  passageway,  up- 
held a  verdict  in  his  favor  on  the 
ground  that  "the  testimony  for  plain- 
tiff tended  to  prove  the  negligence  of 
defendant  in  not  removing  tiie  rock 
or  supporting  it  in  the  roof  of  the 
mine,"  and  the  absence  of  negligence 
on  the  part  of  the  plaintiff. 

In  Graves  v.  United  States  Smelting 
Co.  (1917)  —  Mo.  App.  — ,  192  S.  W. 
472,  a  verdict  for  the  plaintiff  was  set 
aside  on  the  ground  that,  under  the 
evidence  as  presented,  it  was  merely 
a  matter  of  conjecture  whether  the 
rock  which  struck  plaintiff  fell  from 
the  roof  of  a  drift,  or  from  that  of  the 
"goat  path"  (that  is,  runway)  which 
he  was  blasting  out  at  the  side  of  the 
drift. 

In  Cunningham  v.  Union  P.  R.  Go. 
(1885)  4  Utah,  206,  7  Pac.  795,  where 
coal  fell  on  a  miner  while  sitting  at 
the  foot  of  a  pillar  alongside  of  the 
mouth  of  a  room,  waiting  for  a  new 
job,  the  defendants  liability  was  held 
to  be  a  question  for  the  jury,  there 


being  evidence  that  the  mine  foreman 
was  aware  of  the  dangerous  condition 
of  the  roof. 

See  also  Mascott  Coal  Go.  v.  Garrett 
(1908)  156  Ala.  290,  47  So.  149,  where 
a  complaint  alleging  that  the  death  of 
a  miner  had  been  caused  by  a  want 
of  propping  was  held  demurrable,  on 
the  ground  that  it  failed  to  show 
whether  he  was  in  his  room  or  in  the 
main  way  leading  thereto. 

"Taylor  v.  Star  Coal  Co.  (1899)  110 
Iowa,  40,  81  N.  W.  249  (evidence  as  to 
the  usage  or  custom  among  mines  in 
that  particular  district,  with  reference 
to  the  time  when  the  duty  of  the 
master  respecting  the  care  of  the  roof 
began,  held  to  have  been  properly 
admitted)  followed  in  Gamege  v. 
Crescent  Coal  Co.  (1913)  163  Iowa, 
194,  143  N.  W.  550. 

*Garard  v.  Manufacturers'  Coal  & 
Coke  Co.  (1907)  207  Mo.  242,  105  S. 
W.  767  (evidence  held  to  show  that 
the  entry  was  in  the  actual  possession 
of  defendant),  followed  in  Gambino 
V.  Manufacturers'  Coal  &  Coke  (]o. 
(1914)  180  Ma  App.  643,  164  S.  W. 
264. 

iln  Lookout  Fuel  Co.  v.  Phillips 
(1914)  11  Ala.  App.  657,  66  So.  946, 
it  was  so  laid  down,  arguendo. 

That  a  miner  working  at  the  face 
of  a  tunnel  has  no  remedy  against  his 
employer  if  a  rock  or  other  heavy 
substance  is  thrown  against  him  by  a 
blast,  or  falls  upon  him  from  the  roof 
or  walls,  was  laid  down,  arguendo,  in 
Kelley  v.  Fourth  of  July  Min.  Co. 
(1895)  16  Mont.  484,  41  Pao.  278. 
The  doctrine  thus  enounced  was 
quoted  with  approval  in  Bunker  Hill 
&  S.  Min.  &  Concentrating  Co.  v. 
Jones  (1904)  65  C.  C.  A.  363,  130  Fed. 
818,  certiorari  denied  in  (1914)  195 
U.  S.  629,  49  L.  ed.  852,  26  Sup.  Ct 
Rep.  787. 

In  Baldi  v.  Cedar  Hill  Coal  ft  Coke 
Co.  (1909)  97  C.  C.  A.  606,  178  Fed. 
781,  the  court  seems  to  have  assumed 
for  the  purposes  of  its  argument  that, 
if  the  plaintiff  was  actually  working 
on  the  same  footing  as  an  ordinary 
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miner's  assumption  of  the  ordinary 
risks  of  the  employment.  In  this  point 
of  view  the  employer's  nonliability 
for  injuries  occasioned  to  the  miner  by 
the  want  of  sufficient  timbering  is 
manifestly  predicable  as  a  matter  of 
law.  Substantially,  therefore,  the  bar- 
rier which  such  a  doctrine  opposes  to 
the  enforcement  of  a  miner's  claims  is 
identical  with  that  created  by  the  more 
restricted  doctrine,  which,  under  simi- 
lar circumstances,  has  been  held  to 
preclude  recovery,  on  the  ground  of 
the  constantly  changing  conditions 
which  are  produced  by  the  progress  of 
the  work.  The  proposition  that  a  cer- 
tain risk  is  assumed  clearly  involves, 
by  implication,  the  proposition  that 
the  employer  owes  him  no  duty  to  pro- 
tect him  against  that  risk.  But  it  is 
also  possible  to  regard  the  incidence 


of  the  duty  as  being,  in  every  instance, 
a  question  of  fact,  determinable  with 
reference  to  the  actual  terms,  express 
or  implied,  of  the  contract  between  the 
employer  and  the  miner,  and  not  with 
reference  to  the  general  rule  of  the 
law  of  master  and  servant,  which  is 
based  upon  the  idea  of  an  appreciation 
of  risks.* 

In  this  point  of  view  the  fundamen- 
tal duty  of  the  employer  to  furnish  a 
reasonably  safe  place  of  work  (see  I., 
supra)  will  be  regarded  as  inuring  to 
the  benefit  of  the  miner,  unless  it  ap- 
pears affirmatively  from  the  evidence 
that  the  latter  had  agreed  to  protect 
himself.  A  doctrine  of  this  scope  and 
purport,  although  it  was  not  formally 
enunciated,  may  be  said  to  underlie 
the  decisions  cited  below.*  It  also  de- 
rives, by  way  of  analogy,  a  strong  sup- 


miner,  he  could  not  recover  for 
injuries  caused  by  the  fall  of  rocks 
from  the  roof  of  the  tunnel  which  he 
was  excavating;  but  no  specific  ruling 
on  this  point  was  made,  the  reversal 
of  the  judgment  against  the  defendant 
being  based  on  the  ground  that  there 
was  no  competent  evidence  upon 
which  to  base  an  instruction  defining 
the  remedial  rights  of  a  workman  who 
contracts  to  drive  a  tunnel,  and  turn 
it  over,  when  completed,  to  the  em- 
ployer. 

■This  was  doubtless  the  criterion 
which  the  court  had  in  mind  when  it 
made  the  following  remarks,  arguendo, 
in  Bauschka  v.  Western  Coal  &  Min. 
Co.  (1910)  95  Ark.  477, 129  S.  W.  1095: 
"It  appears  that  the  entries  and  air 
courses  are  mined  out  by  the  miners, 
and  that  they  constitute  the  working 
place  of  the  miners  so  engaged  so 
long  as  they  are  engaged  in  taking 
out  coal ;  but  that  thereafter  it  is  the 
duty  of  the  company,  as  employer,  to 
keep  the  place  safe  as  a  common  pass- 
way  for  the  use  of  all  employees  whose 
duties  call  them  there." 

•In  Tremont  Coal  &  Coke  Co.  v. 
Shields  (1909)  93  C.  C.  A.  846,  167 
Fed.  946,  the  negligence  alleged  was 
that  the  defendant  had  failed  to  sup- 
port the  roof  of  a  tunnel,  which  was 
being  run  through  sandstone,  the 
consequence  being  that  the  plaintiff, 
while  working  near  the  tunnel  face, 
was  injured  by  falling  rocks.  The 
defendant's  superintendent  testified 
that  no  timbers  had  been  requested  of 


him,  that  there  were  timbers  on  hand 
for  use  when  needed,  that  the  tunnel, 
except  at  the  entrance  thereto,  where 
timbers  were  placed,  was  in  sandstone, 
and  needed  no  timbers,  and  that  he 
had  carefully  inspected  it  as  late  as 
8  o'clock  of  the  afternoon  preceding 
the  plaintiff's  injury.  The  testimony 
of  other  witnesses  also  tended  to 
negative  the  defendant's  negligence. 
In  this  state  of  the  evidence  the  ruling 
of  the  trial  judge  that  the  defendant 
company  was  negligent  in  point  of  law 
was  held  erroneous. 

In  Pennsylvania  Coal  Co.  v.  Bowen 
(1909)  159  Ala.  166,  49  So.  305,  the 
action  was  held  not  to  be  maintain- 
able, for  the  reason  that  the  evidence 
showed  an  undertaking  on  the  plain- 
tiff's part  to  see  to  the  timbering  of 
the  tonnel  himself,  and  that  the  em- 
ployer was  not  proved  to  have  been 
negligent  in  respect  of  noncompliance 
with  a  request  to  furnish  timbers. 

In  Hemmingson  v.  Carbon  Hill  Coal 
Co.  (1911)  62  Wash.  28,  112  Pac.  1111, 
the  evidence  showed  that,  after  the 
crew  in  which  the  plaintiff  was  em- 
ployed as  the  helper  of  the  machine 
man  had  gone  to  work  on  the  day  of 
the  accident,  the  tunnel  boss  had 
inspected  the  portion  of  the  roof, 
theretofore  untimbered,  which  ex- 
tended about  11  feet  from  the  tonnel 
face;  that  he  then  ordered  the  men  to 
clear  out  the  muck  or  rubbish  and 
erect  the  frames  in  this  unprotected 
space;  and  that  the  plaintiff,  while 
making  a  depression  in  which  to  set 
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port  from  several  of  the  cases  relat- 
ing to  rooms  and  similar  places.  See 
X.  and  XI.,  infra. 

It  is  well  settled  that,  where  the  in- 
jury complained  of  was  received  in  a 
part  of  the  entry  which,  at  the  time  of 
the  accident,  was  under  the  control  of 
the  employer,  and  used  as  a  passage- 


way, the  employer's  liability  is  pred- 
icable  upon  the  same  footing  and  for 
the  same  reasons  as  if  the  accident 
had  occurred  in  an  entry  in  which  the 
construction  work  bad  been  entirely 
finished.* 

In  one  case  the  court  proceeded  up- 
on the  theory  that  the  duty  of  an  em- 


an  upright,  was  injured  by  a  falling 
rock.  It  was  held  that  there  was 
enough  evidence  to  carry  the  case  to 
the  jury  upon  the  conunon-law  liability 
of  the  defendant;  but  a  new  trial  was 
ordered  on  the  ground  that  the  sub- 
mission of  the  case  with  reference 
to  the  Coal  Mine  Act  was  error.  See 
post,  1506,  §  58.  It  seems  quite  certain 
that  some  courts  would  have  denied 
the  right  of  recovery  in  this  case,  for 
the  reason  that  the  plaintiff  was 
injured  while  engaged  in  making  a 
dangerous  place  safe. 

*  Bunker  Hill  &  S.  Min.  &  Concen- 
trating Co.  V.  Jones  (1904)  65  C.  C.  A. 
363,  130  Fed.  813;  Campbell  Coal  Min. 
Co.  V.  Smith  (1909)  —  Ky.  — ,  115  S. 
W.  256;  Kelley  v.  Fourth  of  July  Min. 
Co.  (1895)  16  Mont.  484,  41  Pac.  273. 

In  Big  Hill  Coal  Co.  v.  Clutts 
(1913)  125  C.  C.  A.  526,  208  Fed.  526, 
the  evidence  showed  that,  after  the 
removal  of  the  coal  for  a  short  dis- 
tance beyond  the  end  of  the  track 
laid  in  an  entry,  a  blast  was  fired  in 
the  overhanging  slate,  and  that,  while 
the  deceased  was  engaged  in  carrying 
pieces  of  this  slate  to  and  loading 
them  upon  the  car,  he  was  killed  by 
falling  slate.  Held,  that  the  action 
was  maintainable.  The  court  said: 
"It  is  a  mistake  to  suppose,  as  counsel 
do,  that  the  work  deceased  was  doing, 
within  the  space  about  the  car  where 
he  was  killed,  was  neither  opening 
that  place  for  work  nor  making  it  safe. 
It  should  constantly  be  remembered 
that  the  work  of  the  deceased  within 
that  space  was  simply  to  use  it  as  a 
passageway  to  carry  material  to  the 
car;  and  the  decisions  upon  which 
counsel  rely  are  inapplicable  for  that 
reason.  The  inquiry  at  last  is 
whether,  within  the  purview  of  the 
master's  duty,  this  was  a  safe  place 
to  work." 

In  Slo3s-Shefl!eld  Steel  &  I.  Co.  v. 
Green  (1909)  159  Ala.  178,  49  So.  301, 
the  court  thus  commented  on  certain 
undisputed  evidence  to  the  effect  that 
the  entry  extended  100  feet  beyond  the 
point  where  the  plaintiff  was  injured : 


"It  was  not  a  place  which  the  employee 
furnished  for  himself,  but  was  a  place 
over  which  he  had  no  control.  For 
these  reasons  it  must  be  considered  to 
have  been  a  place  which  the  defend- 
ant furnished,  and  in  respect  to 
which  the  law  imposed  on  defendant 
the  duty  to  exercise  reasonable  care, 
to  the  end  of  keeping  it  safe ;  and  in 
this  view  the  employee  had  the  right 
to  rely  upon  the  defendant  having 
fulfilled  or  performed  this  duty.  .  .  . 
According  to  these  principles  and 
under  the  evidence,  the  court  was 
authorized  to  consider  it  s  question 
of  law  that  it  was  the  duty  of  the 
company  to  keep  the  roof  of  the  ento' 
in  a  reasonably  safe  condition."  The 
conclusion  drawn  was  that  no  injury 
could  have  accrued  to  the  defendant 
from  allowing  the  question  to  be  pro- 
pounded to  a  witness,  whether  it  was 
the  duty  of  the  miners  or  of  the 
defendant  to  keep  up  the  roof  of  the 
entries  in  the  mine. 

In  East  Jellico  Coal  Co.  v.  Clos- 
terides  (1915)  166  Ky.  100,  178  S.  W. 
1162  (verdict  for  plaintiff  sustained), 
a  laborer  engaged,  with  two  other 
men,  in  shooting  up  the  slate  in  the 
bottom  of  an  entry  of  the  mine,  so 
that  the  bottom  might  be  lowered,  was 
injured  by  a  piece  of  slate  falling  on 
him.  Held,  that  the  jury  had  been 
properly  instructed  (1)  that  if  the 
slate  fell  from  the  roof  of  the  entry, 
they  should  find  for  the  plaintiff;  but 
if  they  believed  that  it  came  from  the 
side  of  the  entry,  they  should  find  for 
the  coal  company;  and  (2)  that  they 
should  find  for  the  plaintiff  if  they 
believed  that  the  injury  resulted 
from  the  failure  of  the  company  to 
exercise  ordinary  care  to  keep  the 
roof  of  this  entry  in  reasonably  safe 
condition.  The  doctrine  involved  in 
this  ruling,  viz.,  that  the  action  would 
not  have  been  maintainable  if  the 
slate  had  fallen  from  the  side  of  the 
entry,  is,  in  the  opinion  of  the  present 
writer,  essentially  inconsistent  with 
the  general  principle  which  requires 
an  employer  to  provide  his  servants 
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ployer  to  see  that  the  roof  of  an  entry 
is  kept  in  a  reasonably  safe  condition 
was  predicable  in  respect  of  a  work- 
man engaged  in  enlarging  it.' 

nil.  —of  ahafU. 
In  one  case  the  court  proceeded  up- 
on the  theory  that,  as  respected  s 
miner  who,  at  the  time  when  he  was 
injured,  was  not  participating  in  the 
work  of  excavating  the  shaft  in  ques- 
tion, the  employer  was  subject  to  the 


duty  of  seeing  that  it  was  properly 
timbered.' 

The  extent  of  that  duty,  as  regards 
an  employee  engaged  in  that  work,  was 
not  considered.  In  view  of  the  facts 
presented  in  another  case,  the  decision 
may  perhaps  be  said  to  involve  the 
doctrine  that  the  duty  is  predicable, 
without  any  qualification,  where  such 
an  employee  is  concerned.* 

But  there  the  court  was  not  called 
upon  to  discuss  the  effect  of  evidence 


with  a  reasonably  safe  place  of  work. 
See  §  1,  supra.  No  precedents  for 
such  a  doctrine  were  cited. 

In  Vanesse  v.  Gatsburg  Goal  Co. 
(1893)  159  Pa.  403,  28  Atl.  200,  one  of 
the  laborers  employed  to  shovel  up  the 
loose  material,  consisting  of  coal, 
bone,  and  slate  which  had  been 
knocked  down  by  timbermen  in  the 
course  of  their  work  of  setting  the 
additional  timbers  necessitated  by  the 
widening  of  a  gangway,  was  struck  by 
a  large  piece  of  coal  and  slate 
which  fell  from  the  side  and  angle 
at  the  top  of  the  gangway;  between 
two  sets  of  timbers.  For  reasons 
thus  explained,  the  question  whether 
the  defendant  had  been  negligent  was 
held  to  be  for  the  jury:  "The  employ- 
er was  constructing  a  tunnel  or  way 
into  his  mine,  which  he  knew  for 
years  must  be  used  by  the  miners  and 
workmen,  in  moving  to  daylight 
thousands  of  tons  of  coal;  above  this 
gangway,  always  downward  and  in- 
ward, were  hundreds  of  thousands  of 
tons  of  rock  and  earth;  the  tendency 
•would  be,  continually,  to  fracture  and 
loosen  the  surface  of  the  tunnel  at  the 
sides  and  top,  and  cause  it  to  fall ;  and 
especially  would  this  be  the  case  at 
the  time  the  timbers  were  being  set, 
for  necessarily,  then,  the  surface  of 
the  gangway  would  be  disturbed. 
The  testimony  on  both  sides  showed 
that,  in  setting  the  timbers,  immedi- 
ately after  they  were  in  place,  ordinary 
care  required  testing  for  loose  and 
fractured  parts  between  them,  and  the 
knocking  of  these  down;  this  work  of 
making  safe  was  done  under  the  im- 
mediate supervision  and  orders  of 
defendant's  superintendent  and  gen- 
eral manager,  one  of  the  owners  of 
the  mine ;  whatever  risk  was  incident 
to  and  taken,  in  that  special  work,  by 
those  setting  timbers,  when  that 
work  was  completed,  and  they  were 
40  or  50  yards  in  advance  of  where 


that  accident  occurred,  any  special 
risk  at  that  point,  it  was  reasonable 
to  presume,  had  ended;  the  gangway 
there  was  ready  for  use." 

•Stearns  Coal  &  Lumber  Co.  v. 
Spradlin  (1917)  176  Ky.  405,  195  S.  W. 
781.  There  the  place  where  the  acci- 
dent occurred  was  viewed  as  one 
which,  "at  the  time,  was  used  both  as 
an  entry  and  as  a  place  for  mining 
coal." 

'  In  Severance  v.  New  England  Talc 
Co.  (1900)  72  Vt  181,  47  Atl.  833,  a 
verdict  for  the  plaintiff  was  sustained, 
the  evidence  being  to  the  effect  that, 
while  he  was  working  on  a  platform 
at  the  entrance  of  a  drift  in  a  talc 
mine,  he  was  injured  by  a  rock  which 
fell  from  the  side  of  the  shaft  at  a 
place  where  it  had  not  yet  been 
timbered.  The  court  laid  down  the 
general  rule  that  it  is  "the  duty  of 
the  employer,  in  excavating  the  shaft, 
to  be  duly  careful  to  leave  the  walls 
in  a  reasonably  safe  condition." 

•In  Strahlendorf  v.  Rosenthal 
(1872)  30  Wis.  674,  10  Mor.  Min.  Rep. 
676,  the  evidence  showed  that  the 
excavation  of  the  shaft  in  question 
had  reached  a  depth  of  something 
more  than  60  feet;  that  all  but  the 
lower  12  feet  thereof  was  properly 
curbed;  and  that  when  the  plain- 
tiff was  at  the  bottom,  engaged  in 
loading  the  bucket  with  loose  earth, 
preparatory  to  curbing  the  lower  part 
of  the  shaft,  a  quantity  of  earth  from 
the  side  of  the  excavation,  and  just 
below  the  curbing,  fell  upon  him.  It 
was  held  that  the  question  of  the  de- 
fendant's negligence  had  properly 
been  left  to  the  jury,  as  there  was 
testimony  tending  to  prove  that  the 
defendant  knew,  when  he  sent  the 
plaintiff  into  the  shaft,  that  there  was 
a  dangerous  fissure  in  the  side  there- 
of, which  was  liable  to  result  in  the 
caving  of  the  earth  near  it  at  any 
moment. 


Digitized  by 


Google 


1400 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.L-B, 


tendinjr  to  show  the  existence  of  an 
agreement,  express  or  implied,  on  the 
part  of  the  employee,  to  attend  to  the 
timbering  of  the  place  of  work.  It 
must  be  remembered,  moreover,  when 
the  precise  weight  of  the  case  as  a 
precedent  is  being  appraised,  that  it 
was  decided  before  the  formulation  of 
the  doctrine  which  affirms  the  nonlia- 
bility of  the  employer  for  injuries  re- 
ceived by  servants  in  the  course  of 
work  which  creates  constantly  chang- 
ing conditions. 

IX,  —of  chambers  intended,  for  tft«  tn- 
stallation  of  machinery. 

In  the  case  cited  below,  where  the 
plaintiff's  son,  while  engaged,  together 
with  several  other  employees,  in  ex- 
cavating a  chamber  for  a  pumping 
station,  was  struck  and  killed  by  s 
falling  rock,  it  was  apparently  taken 
for  granted  that  the  failure  of  the  em- 
ployer to  see  that  the  roof  was  proper- 
ly timbered  while  the  work  was  in 
progress  would-ordinarily  have  consti- 


tuted a  breach  of  duty  in  respect  of 
the  decedent.  But  the  right  of  action 
was  denied  on  the  ground  that,  under 
the  circumstances  shown,  the  defend- 
ant's negligence  was  not  the  proximate 
cause  of  the  accident,  inasmuch  as  the 
decedent  was,  at  the  time  of  his  death, 
a  member  of 'a  gang  engaged  in  rem- 
edying certain  dangerous  conditions 
which  had  supervened  by  reason  of 
that  negligence.^ 

X.  —  of  room*  anA  •Imilor  plaoea  <n  coal 
mines. 

a.  Where  the  injured  person  «mm  en- 
gaged in  the  aetual  teorle  of  excava- 
tion. 

There  is  some  apparent  authority 
for  the  doctrine  that  the  duty  which 
the  employer  owes  to  a  miner  of  this 
class  with  respect  to  the  safety  of  a 
room  is  similar  in  character  and  ex- 
tent to  that  which  he  owes  to  a  miner 
whose  work  is  being  performed  in  a 
completed  entry  or  passageway.*   But 


*  Moon  V.  Anchor  Consol.  Gold  Mines 
v.  Hopkins  (1901)  49  C.  C.  A.  347,  111 
Fed.  298.  There  the  evidence  showed 
that,  when  the  work  of  excavation  was 
nearly  completed,  a  pillar  of  earth 
and  rock  which  had  been  left  to 
support  the  roof  had  been  removed, 
and  that,  as  a  result  of  this  removal, 
a  large  amount  of  rock  dropped  from 
the  roof.  All  excavating  work,  ex- 
cept such  as  was  necessary  to  permit 
timbers  to  be  put  in  place,  was  at 
once  stopped;  and  until  the  accident 
occurred,  10  or  11  days  afterwards, 
the  workmen  were  occupied  solely  in 
removing  the  fallen  rock  and  debris, 
and  timbering  the  roof.  The  work  of 
timbering  was  begun  in  the  portion  of 
the  chamber  which  was  nearest  to  the 
shaft  out  of  which  the  chamber  was 
being  excavated,  the  object  being  to 
enable  the  workmen,  after  the  first 
timbers  had  been  put  in  place,  to  do 
the  remainder  of  the  work  under  the 
protection  of  supporting  timbers. 
During  the  whole  time  that  this  work 
was  in  progress,  plaintiff's  son  was 
associated  with  the  other  men  in  the 
common  purpose  of  cleaning  out  the 
chamber  and  putting  it  into  a  safe 
condition;  and,  in  the  opinion  of  the 
court,  the  physical  facts,  as  well  as 
the  undisputed  testimony  of  the  wit- 
nesses,  showed  clearly  that  he  was 


fully  aware  of  the  changed  situation 
resulting  from  the  cave-in  which 
followed  the  removal  of  the  pillars. 
While  the  decedent  was  standing 
inside  the  covered  portion  of  the 
chamber,  and  preparing,  by  means  of 
a  hook  provided  for  the  purpose,  to 
pull  back  a  rock,  lying  on  the  floor 
outside  this  screening,  a  large  rock 
fell  from  the  unsupported  section  of 
roof,  and,  having  struck  against  a 
pile  of  rock,  was  deflected  underneath 
the  screening,  and  crushed  him,  caus- 
ing his  death.  A  verdict  for  the  plain- 
tiff was  set  aside  on  the  ground  that 
no  want  of  due  care  on  the  part  of  tha 
defendant  in  conducting  the  work 
after  the  cave-in,  which  followed  the 
removal  of  the  pillar,  was  disclosed  by 
the  evidence,  and  that  the  case  was 
controlled  by  the  doctrine  laid  down  in 
Finalyson  v.  Utica  Min.  &  Mill.  Co. 
(1895)  14  C.  C.  A.  492,  82  U.  S.  App. 
143,  67  Fed.  507.  See,  generally, 
Labatt,  Mast.  &  S.  §  1177. 

'  In  Tradewater  Coal  Co.  v.  Johnson 
(1903)  24  Ky.  L.  Rep.  1777,  61  L.R.A. 
161,  72  S.  W.  274,  where  a  verdict  was 
sustained  in  favor  of  a  machineraan's 
helper  who  was  injured  while  en- 
gaged in  removing  some  loose  coal 
which  had  been  left  hanging  after  the 
explosion  of  a  blast,  the  contention 
that  the  accident  was  the  result  of 
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the  weight  of  authority  is  distinctly 
opposed  to  this  view.  The  cases  which 
bear  upon  the  nature  of  the  responsi- 
bility imputed  to  the  employer  may  be 
divided  into  the  following  categories: 
(1)  Cases  in  which  the  room  in 
question  had  been  partially  excavated 
by  workmen  other  than  the  injured 
miner  himself,  before  he  was  sent  into 
it.  Under  such  circumstances,  the  re- 
sponsibility for  the  condition  of  the 
room  at  the  inception  of  the  miner's 
work  ordinarily  rests  upon  the  em- 
ployer.' But  this  duty  may  be  trans- 
ferred to  the  miner  by  the  operation 
of  a  specific  agreement.'  Nor  is  the 
doctrine  applicable  where  the  actual 
task  assigned  to  him  was  that  of 
making  the  room  safe.  The  dura- 
tion of  the  employer's  responsibil- 
ity, and  its  scope  in  respect  of  each 
portion  of  the  room,  are,  it  may  be  pre- 


sumed, determinable  on  the  same  foot- 
ing as  in  cases  belonging  to  the  cate- 
gories discussed  below. 

(2)  Cases  in  which  the  injury  com- 
plained of  was  received  by  a  miner  who 
was  engaged  in  taking  out  coal  at  the 
working  face  of  the  room.  The  theory 
which,  in  the  final  analysis,  may  be 
said  to  underlie  cases  of  this  descrip- 
tion, is,  that  the  general  doctrine 
referred  to  in  I.,  supra,  creates  an  in- 
itial presumption  of  fact  as  to  the  em- 
ployer's responsibility  for  the  timber- 
ing of  the  place  of  work,  and  that,  in 
order  to  rebut  this  presumption,  he 
must  show  by  affirmative  testimony 
that  the  duty  of  timbering  rested  on 
the  miner  himself.  But  as  testimony 
of  this  purport  was  presented  in  all 
the  cases  which  have  been  considered 
by  courts  of  review,  they  have  not  had 
occasion  to  express  any  definite  opin- 


negligence  on  the  part  of  the  "load- 
ers," and  that  they  were  the  plain- 
tiff's fellow  servants,  was  thus  an- 
swered: "It  is  the  duty  of  the  appel- 
lant to  have  the  rooms  in  the  mines 
inspected,  and  see  that  they  are  in 
reasonably  safe  condition  for  the 
servants  to  work  la.  Ashland  Coal  & 
I.  R.  Co.  V.  Wallace  (1897)  101  Ky. 
626,  42  S.  W.  744,  43  S.  W.  207.  •  This 
was  a  duty  that  the  master  could  not 
rid  himself  of  by  casting  it  upon  a 
servant  in  his  employ,  as  that  was  a 
duty  which  the  master  owed."  It 
seems  impossible  to  reconcile  this 
ruling  with  several  of  the  Kentucky 
decisions  cited  in  the  following  notes. 
The  single  precedent  relied  upon  in- 
volved the  remedial  rights  of  a  track- 
layer working  in  an  entry.  It  was 
therefore  controlling  only  upon  the 
assumption  that  the  theory  referred  to 
in  the  text  is  to  be  regarded  as  cor- 
rect. 

In  Green  v.  Western  American  Co. 
(1902)  30  Wash.  87,  70  Pac.  310,  we 
find  the  following  unqualified  state- 
ment: "The  general  duty  is  also  im- 
posed upon  the  operator  to  see  that 
the  working  places  in  the  mine,  where 
props  are  necessary  to  keep  the  mine 
from  caving  in,  are  propped,  and  that 
the  working  places  are  frequently 
inspected  to  ascertain  whether  the 
props  are  put  up ;  and  to  see  that  the 
workmen  put  up  the  props  as  their 
work  progresses." 

'St.  Bernard  Coal  Co.  v.  Southard 


(1903)  25  Ey.  L.  Rep.  638,  76  S.  W. 
167  (accident  happened  just  after 
claimant  began  to  worii).  So  far  as  it 
goes,  the  decision  in  Big  Brushy  Coal 
&  Coke  Co.  V.  Williams  (1910)  99  C. 
C.  A.  102,  176  Fed.  529,  is  in  harmony 
with  the  doctrine  stated  in  the  text. 
There  the  crucial  points  upon  which 
his  right  of  recovery  was  regarded 
as  being  primarily  dependent  were 
whether  the  rock  had  been  exposed 
after  or  before  he  had  begun  to  work, 
whether  he  had  caused  it  to  fall  by 
his  own  operations  on  the  face  of  the 
coal,  and  whether  the  mining  company 
had,  through  its  agents,  inspected  the 
room  with  reasonable  care  while  he 
was  at  work.  The  evidence  being  con- 
flicting on  these  points,  a  verdict  for 
the  plaintiff  was  sustained.  But  the 
presumption  is  subject  to  rebuttal  by 
proof  of  an  agreement,  express  or  im- 
plied, that  the  claimant  should  under- 
take the  work  of  timbering  the  place 
where  he  was  injured. 

'In  Ricardo  v.  Central  Coal  &  Coke 
Co.  (1917)  100  Kan.  95,  163  Pac.  641, 
there  was  evidence  which  tended  to 
show  that  the  mine  boss  had  furnished 
the  plaintiff  with  props,  had  instructed 
him  to  set  them  in  his  room  to  make 
it  safe,  and  had  promised  to  pay  him 
for  doing  this  work.  Held,  that  the 
case  should  have  been  submitted  to 
the  jury.  Evidence  as  to  a  custom 
that  the  operator  should  put  a  room  In 
safe  condition  when  a  miner  was  set 
to  work  in  it  was  held  competent. 
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ion  as  to  the  existence  of  such  a  pre- 
sumption or  its  consequences.  Ex- 
cept in  cases  which  have  turned  up- 
on the  effect  of  the  doctrine  as  to 
"changing  conditions"  in  the  place  of 
worlc,  the  question  considered  with  re- 
lation to  the  incidence  of  the  duty  has 


been  whether,  having  regard  to  the 
whole  evidence  bearing  upon  the  na- 
ture of  the  understanding  between  the 
parties,  it  should  be  inferred  that  the 
responsibility  for  setting  up  the  neces- 
sary timbers  rested  upon  the  employer 
or  upon  the  miner.* 


Duty  Incnmbent   upon   employer. 

*  Morris  v.  Taylor  Coal  Co.  (1917) 
206  111.  App.  100  (negligence  not 
proved  by  evidence) ;  Breckinridge  & 
P.  Syndicate  v.  Murphy  (1897)  18  Ky. 
L.  Rep.  915,  38  S.  W.  700  (incidence  of 
duty  properly  submitted  to  jury) ; 
Consolidation  Coal  Co.  v.  Spradlin 
(1917)  173  Ky.  229,  190  S.  W.  1069 
(similar  ruling) ;  and  cases  cited  in 
following  note. 

'In  Owens  v.  Norwood-White  Coal 
Co.  (1919)  188  Iowa,  1092,  174  N.  W. 
861,  the  evidence  was  held  sufficient  to 
take  to  the  jury  the  question  of  due 
care  in  maintaining  the  roof  of  the 
mine  in  a  safe  condition,  where  there 
was  testimony  that  the  inspector  had 
been  watching  the  rock  which  fell 
upon  the  plaintiff,  and  he  testified 
that  he  might  have  timbered  the  place 
if  he  had  had  time  to  get  at  it,  and 
there  was  testimony  by  other  em- 
ployees that  the  threatening  appear- 
ance of  the  rock  had  been  noticed  by 
them,  and  that  it  had  been  reported  to 
the  superintendent,  and  that  the  condi- 
tion had  existed  for  a  month. 

In  Snapp  v.  Steinbaugh  (1918)  187 
Ind.  701,  121  N.  E.  81,  negligence  in 
respect  of  propping  was  held  to  be 
negatived  by  the  testimony  of  the 
plaintiff  himself,  which  showed  that 
as  many  props  had  been  placed  in  the 
room  as  could  be  used  while  the  work 
was  in  progress,  and  that  the  props 
supporting  the  outer  end  of  the  rock 
which  fell  were  as  close  to  the  coal 
face  as  the  work  would  permit. 

Duty  inonmbent  on  miner. 

In  Brunson  v.  Southwestern  De- 
velopment Co.  (1907)  7  Ind-  Terr. 
209,  104  S.  W.  593,  where  the  plain- 
tiff's decedent  had  the  option  to  place 
the  timbers  himself  in  a  room  or  to 
call  on  the  timberman  to  set  them  up, 
the  ground  upon  which  a  judgment  for 
the  defendant  was  reversed  was  that 
the  testimony  failed  to  show  negli- 
gence with  regard  to  an  inspection 
made  by  the  mine  foreman  and  the 
timberman  before  the  accident. 

In  Big  Hill  Coal  Co.  v.  Abney 
(1907)  125  Ky.  355,  101  S.  W.  394,  the 


gravamen  of  the  petition  was  that  the 
room  of  the  mine  in  which  Abney  was 
directed  to  work,  and  those  adjacent 
thereto,  were  unsafe  and  dangerous 
by  reason  of  the  failure  of  the  de- 
fendant properly  to  brace  or  prop  the 
roof  overhead.  The  evidence  slwwed 
that  it  was  the  duty  of  the  miners  to 
prop  the  roof  in  the  rooms  where  they 
worked;  that  the  company  furnished 
them  the  props;  that  the  necessary' 
props  were  in  the  room  at  the  time 
when  Abney  was  killed,  and  had  not 
been  put  up  by  the  miners;  and  that 
Abney  was  killed  by  the  falling  of  the 
roof  at  a  point  where  he  and  Reynolds, 
his  "buddy,"  had  taken  out  the  coal. 
The  defendant  offered  to  prove  by 
Reynolds  that  he  had  taken  out  the 
coal  from  the  end  of  the  rib  to  the 
point  where  the  accident  occurred, 
and  had  not  put  up  any  props  within 
this  space ;  and  that  it  was  the  custom 
of  the  mine  that  miners  should  put 
up  the  props  as  they  got  out  the  coal: 
that  all  of  the  miners  were  required 
to  have  numbers;  and  that  Reynolds 
well  knew  the  situation  and  the 
necessity  of  props.  Held,  that  it  was 
error  to  exclude  this  evidence.  The 
court  said:  "As  between  Abney  or 
Reynolds  and  the  defendant,  neither 
one  of  them  was  the  agent  of  the  de- 
fendant. They  were  simply  partners 
in  getting  out  the  coal.  The  word  i 
'buddy*  was  evidently  used  for 
'brother'  or  'partner.'  If  Abney's  part- 
ner failed  to  put  up  props,  and  this 
caused  the  roof  to  fall,  causing 
Abney's  death,  the  defendant  is  not  | 
liable," 

In  Eagle  Coal  Co.  v.  Patrick  (1914) 
161  Ky.  338,  170  S.  W.  960,  an  un-  | 
qualified  instruction  to  the  effect  that 
it  was  the  duty  of  the  defendant  | 
company  to  use  ordinary  care  in  in- 
specting the  roof  of  the  place  where 
the  claimant  was  at  work  was  held 
erroneous,  for  the  reason  that  the  evi- 
dence as  to  the  point  was  conflicting. 

In  Lyttle  v.  Rex  Coal  Co.  (1917)  177 
Ky.  660,  197  S.  W.  1070,  the  plaintiff, 
who  was  the  helper  of  one  M.,  who  was 
mining  coal  at  so  much  per  ton,  mere- 
ly stated  that  he  did  not  know  whether 
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That  the  duty  has  been  assumed  by 
"the  employer  is  necessarily  inferable 
"where  it  appears  that  the  work  of  tim- 
'berinjT  the  rooms  as  the  excavation 
proceeds  is  regularly  performed  by 
employees  appointed  by  him  for  that 
purpose.*  Where  the  incidence  of  the 
duty  "is  not  fixed  by  agreement  be- 
tween the  miner  and  the  operator,  it 


depends  upon  the  rule  or  custom  in 
force  at  the  time  of  the  injury;  and 
this  rule  or  custom  may  be  shown  by 
witnesses  who  exhibit  sufficient  and 
proper  qualiiications,  knowledge,  and 
ability  to  testify  as  to  what  the  rule 
or  custom  was  in  that  respect."' 

There  is  no  doubt  that,  in  the  great 
majority  of  coal  mines,  tiie  prevailing 


it  was  his  duty  to  prop  or  not;  while 
M.  testified  that  he  had  agreed  to  do 
the  propping,  and  that  it  was  part  of 
the  plaintiff's  contract  that  he  should 
do  the  same  work.  Held,  that  a 
verdict  had  been  properly  directed  for 
the  defendant. 

In  the  reported  case  (Elkhobn 
MiN,  COKP.  V.  Vanhoose,  ante,  1878), 
the  roof  of  a  room  which  had  pre- 
viousty  been  inspected  by  the  mine 
foreman  fell  on  the  plaintiff,  after 
he  had  fired  a  shot,  and  was  load- 
ing coal  on  a  car.  He  did  not  claim 
it  was  the  duty  of  anyone  to  examine 
the  roof  after  the  shot  was  fired, 
but  rested  his  case  entirely  upon  the 
alleged  negligence  of  the  company  in 
failing,  after  the  inspection  by  the 
foreman,  to  place  additional  props 
under  the  roof,  regardless  of  whether 
such  props  would  have  left  room  for 
the  machines  of  the  cutters  who  were 
to  follow  him.  The  court  said:  "His 
position  seems  to  us  untenable  for 
several  reasons:  First,  because  there 
is  no  proof  whatever  that,  when  the 
foreman  inspected  the  roof  and  before 
plaintiff  fired  the  shots,  the  roof  was 
unsafe  and  needed  additional  support 
for  plaintiff's  protection ;  nor  can  such 
unsafe  condition  be  inferred,  as 
argued  by  counsel  for  plaintiff,  from 
the  action  of  the  foreman  in  sending 
Borders  in  to  place  such  permanent 
timbers  ...  as  could  be  placed, 
since  it  is  perfectly  apparent  it  was 
only  such  permanent  timbers  as  could 
be  erected  that  the  foreman  instructed 
Borders  to  erect,  and  not  temporary 
timbers  for  the  protection  of  plaintiff. 
So,  there  is  no  inference,  as  there  is 
no  evidence,  that  temporary  timbers, 
such  as  counsel  for  plaintiff  argue 
could  and  should  have  been  erected, 
were  needed  to  make  the  place  safe 
for  plaintiff."  The  contention  of  the 
plaintiff  that  the  defendant's  rules  by 
which  the  duty  of  propping  was 
thrown  upon  him  were  not  binding 
upon  him,  because  all  the  propping 
was  being  done  by  defendant,  was  re- 
jected for  the  reason  that  the  rules 


showed  on  their  face  that,  except 
wherp  the  permanent  timbering  was 
concerned,  the  defendant  was  to  do 
such  propping  "only  when,  in  the 
progress  of  work  such  as  plaintiff  was 
doing,  he  discovered  and  notified  the 
company  of  the  necessity  therefor." 

See  also  Mascott  Coal  Co.  v.  Garrett 
(1908)  156  Ala.  290,  47  So.  149  (re- 
sponsibility of  miner  was  assumed  for 
purposes  of  decision) ;  Gliebas  v. . 
Spring  Valley  Coal  Co.  (1910)  159  111. 
App.  88;  Snapp  v.  Steinbaugh  (1918) 
187  Ind.  701,  121  N.  E.  81. 

See  also  Elkins  v.  New  Livingston 
Coal  Co.  (1909)  —  Ky.  — ,  115  S.  W. 
203  (where,  however,  the  actual  ratio 
decidendi  was  the  contributory  negli- 
gence of  the  plaintiff). 

*In  Williams  Coal  Co.  v.  Cooper 
(1910)  138  Ky.  287,  127  S.  W.  1000, 
one  of  the  grounds  upon  which  the 
court  sustained  a  verdict  in  favor  of 
the  operator  of  a  cutting  machine  was 
that,  under  the  system  adopted  in  the 
mine,  it  was  the  duty  of  the  "loaders" 
to  prop  the  roofs  of  the  rooms  after 
the  coal  had  been  cut  and  shot  down. 
The  court  said :  "When  it  is  kept  in 
mind  that  Cooper  was  under  no  duty 
to  examine  or  inspect  or  prop  the 
roof,  and  that  this  duty  was  or  should 
be  performed  by  others,  and  further, 
that  there  was  no  reason  why  the 
room  could  not  have  been  made 
reasonably  safe  by  the  exercise  of 
reasonable  care  on  the  part  of  the 
master,  it  is  difficult  to  perceive  upon 
what  ground  it  can  be  said  that  the 
master  did  not  owe  Cooper  the  duty 
of  keeping  the  room  in  a  reasonably 
safe  condition."  This  decision  was 
followed  with  reference  to  similar 
facts  in  Proctor  Coal  Co.  v.  Price 
(1916)  172  Ky.  627,  189  S.  W.  923. 

See  also  United  Coal  Min.  Co.  v. 
Daugherty  (1911)  51  Ind.  App.  165,  96 
N,  E.  477;  Consumers'  Lignite  Co.  v. 
Grant  (1915)  — Tex.  Civ.  App.  — ,  181 
S.  W.  202. 

•Eagle  Coal  Co.  v.  Patrick  (1914) 
161  Ky.  333,  170  S.  W.  960. 
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"rule  or  custom"  is  such  as  to  cast 
the  duty  upon  the  miner.^ 

That  this  is  the  actual  situation 
must  have  been  assumed  by  the  court 
which  made  the  statement  that,  "ordi- 
narily, it  is  the  duty  of  the  master  to 
furnish  the  necessary  props,  and  the 
duty  of  the  miner  to  prop  his  own 
room."*  But  it  would  manifestly  be 
unwarrantable  to  treat  this  "ordi- 
nary" practice  as  the  basis  of  a  pre- 
sumption, and,  so  far  as  the  writer 
knows,  no  argument  directed  to  such 
a  conclusion  has  ever  been  judicially 
considered.  The  foregoins:  remarks, 
it  should  be  stated,  have  reference 
only  to  those  cases  in  which  the  in- 
cidence of  the  duty  is  viewed  as  a 
point  turning  upon  the  existence  of 
an  agreement,  either  express  or  im- 
plied, between  the  particular  employ- 
er and  employee  whose  rights  and  lia- 


bilities are  under  discussion.  Those 
in  which  the  employer's  exemption 
from  the  duty  has  been  regarded  as  > 
deduction  from  the  consideration  that 
the  work  of  excavating  coal  create* 
constantly  changing  conditions  are 
discussed  elsewhere. 

(8)  Cases  in  which  the  injury  com- 
plained of  was  received  in  a  section  of 
the  room  which  was  more  or  less  re- 
mote from  the  working  face,  and  in 
which  no  excavation  work  was  beinc 
carried  on  at  the  time  of  the  accident 
In  cases  of  this  type  the  liability  of 
the  employer  has  been  viewed  some- 
times as  a  point  depending  upon 
whether  this  portion  of  the  room  vas 
under  his  control,*  and  sometimes  as  j 
a  point  depending  upon  whether  he  | 
was  required  by  any  agreement,  ex-  i 
press  or  implied,  to  see  that  it  was 
properly  timbered.**    But  it  is  obvious 


7  In  many  jurisdictions  this  duty 
has  been  converted  into  a  statutory 
obligation  by  the  explicit  provisions 
of  the  Mining  Act.  See  note  to  Henry 
V.  Missouri,  K.  &  T.  R.  Co.  post,  1430. 

In  Alix  Coal  Co.  v.  Nelson  (1921) 
146  Ark,  574,  226  S.  W.  1052,  a  major- 
ity of  the  court  were  of  the  opinion 
that  the  rule,  that  one  engaged  in 
blasting  and  excavating  in  his  work- 
ing place  in  a  mine  assumes  the  risk 
incident  to  his  employment,  applied 
where  rock  in  the  roof  of  the  plain- 
tiff's working  place  had  been  loosened 
or  sprung  by  a  false  shot  in  the  entry 
by  other  workmen  the  night  before 
the  accident,  the  rock  falling  as  the 
decedent  wedged  down  the  stratum  of 
coal  immediately  under  it.  In  this 
case  the  decedent  knew  that  the  night 
shift  had  been  blasting  down  the  roof 
in  the  entry  near  his  working  place, 
and  that  it  was  not  an  uncommon  thing 
for  the  force  of  false  shots  to  bound 
forward  and  spring  or  crack  rocks  6 
or  7  feet  away  from  it. 

•Stringer  v.  York  (1914)  161  Ky. 
125,  170  S.  W.  527. 

*In  Mitchell  v.  Phillips  Min.  Co. 
(1917)  181  Iowa,  600,  165  N.  W.  108, 
plaintiff's  decedent,  while  loading 
coal  on  a  car  which  was  standing  on 
the  track  about  20  feet  from  the  work- 
ing place  and  about  10  feet  from  the 
end  of  the  track,  was  killed  by  slate 
which  fell  from  a  section  of  the  roof 
which  the  mine  foreman  knew  to  be 


in  a  dangerous  condition,  but  had  not      | 
secured    by    props.      Held,    error  to 
direct  a  verdict  for  the   defendant      I 
The   liability    of   the   employer  was 
discussed  with  reference  also  to  the 
Iowa  statute  as  to  propping  of  mines. 

"In  Stringer  v.  York  (Ky.)  supra, 
where  it  was  held  error  to  direct  a  ver- 
dict for  the  defendant,  in  view  of  evi- 
dence that  it  was  the  master's  duty  to 
do  the  propping,  the  court  said:  "U 
that  duly  devolves  upon  the  miner,  and 
he  is  furnished  with  sufficient  props 
for  the  purpose,  and  he  is  injured  by 
reason  of  his  failure  to  prop,  of  course 
there  can  be  no  recovery.  On  the 
other  hand,  if  it  is  the  master's  daty 
to  do  the  propping  over  the  roadway, 
then  the  miner  may  recover  unless  he 
is  guilty  of  contributory  negligence." 

In  Cook  V.  Smith-Lowe  Co.  (1906) 
185  Iowa,  31,  109  N.  W.  798,  there  was 
evidence  tending  to  show  that  plain- 
tiff, an  experienced  miner,  had,  for 
about  a  month  before  the  accident, 
been  mining  the  coal  in  a  room  of  de- 
fendant's mine  which  he  had  taken 
over  from  another  mine;  that  he  had 
reached  a  point  about  65  feet  from  the 
entry;  that  he  had  propped  the  roof 
up  to  that  point;  that  the  roof  over 
the  track  into  the  room  had,  for  a 
portion  of  the  distance,  been  double 
timbered,  under  the  direcldon  of  de- 
fendant's pit  boss;  that  plaintiff  was 
injured  by  the  falling  of  slate  in  the 
neck  of  the  room,  at  s  place  where 
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that  these  questions,  although,  logical- 
ly speaking,  they  are  separate  and 
distinct,  are  correlated  in  such  a  sense 
that  evidence  from  which  the  existence 
of  one  of  them  may  be  inferred  is  also 
relevant  for  the  purpose  of  establish- 
ing the  existence  of  the  others. 

(4)  Cases  in  which  the  injury  com- 
plained of  was  received  in  a  room  in 


which  the  plaintiff  was  engaged  in 
taking  out  "stumps"  or  "pillars,"  after 
the  remainder  of  the  excavation  work 
had  been  finished.  All  the  cases  in- 
volving this  situation  proceed  upon 
the  theory  that  the  duty  of  seeing  that 
the  portion  of  the  room  previously  ex- 
cavated is  securely  timbered  rests  up- 
on the  employer.^^ 
According  to  one  view  the  question 


there  was  no  doable  timbering,  and 
where  defendant's  pit  boss  had  been 
advised  by  the  other  miner  that  double 
timbering  was  necessary;  and  that  the 
pit  boss  had  inspected  the  place  after 
his  attention  had  been  called  to  it,  and 
concluded  that  it  was  not  dangerous. 
It  was  conceded  that  the  fall  of  the 
roof  which  injured  plaintiff  could 
have  been  prevented  only  by  double 
timbering,  or  taking  down  the  slate 
and  boulders  so  as  to  render  double 
timbering  unnecessary.  The  case  was 
submitted  by  both  parties  on  the 
theory  that  the  relative  duties  of  the 
plaintiff  and  defendant  with  reference 
to  the  safety  of  the  roof  in  the  room 
and  the  neck  thereof  connecting  it 
with  the  entry  were  determined  by  the 
following  resolutions  of  the  agree- 
ment between  the  coal  operators  and 
the  United  Mine  Workers  of  America 
for  the  district  in  question:  "(a) 
That,  in  accordance  with  the  state 
law,  the  company  shall  furnish  all 
necessary  timbers,  and  the  miner  shall 
keep  his  room  securely  propped.  .  .  , 
(b)  In  case  t^e  room  has  been  proper- 
ly timbered,  as  above  set  forth,  and 
the  roof,  from  any  cause,  becomes 
BO  heavy  as  to  require  double  timber- 
ing, the  company  shall,  when  notified 
by  the  miner,  do  the  necessary  work 
to  protect  the  roadway."  Held,  that 
"after  the  attention  of  the  pit  boss  had 
thus  been  called  to  the  roof  at  this 
place,  it  became  the  duty  of  the  de- 
fendant, under  the  resolution,  to  do 
such  double  timbering  as  the  situation 
required,  and  we  think  that  from  that 
time  on  the  responsibility  for  the 
safety  of  this  roof  rested  on  defend- 
ant, and  that  the  question  was  for  the 
jury  whether,  in  the  discharge  of  this 
duty,  the  defendant  had  been  negli- 
gent" 

In  Russell  Creek  Coal  Co.  v.  Wells 
(1898)  96  Va.  416,  31  S.  E.  614,  the 
right  of  a  miner  to  recover  for  an 
injury  caused  by  the  fall  of  slate 
from  the  roof  above  the  trackway  in 


his  room  was  denied  on  the  ground 
that  the  evidence  showed  that  it  was 
his  dul7  to  watch  the  roof  all  over  the 
room,  including  the  trackway  where 
stood  the  car  he  was  loading;  that,  if 
it  needed  propping  over  the  trackway, 
it  was  the  rule  and  custom  in  the  mine 
for  the  miner  to  prop  it,  that  the  only 
distinction  between  the  miner's  duty 
as  to  the  roof  over  the  trackway  and 
elsewhere  in  the  rooms  was,  that  he 
received  extra  pay  for  removing  slate 
off  the  trackway,  or  timbering  the 
roof  over  it. 

Compare  also  Spevack  v.  Coaldale 
Fuel  Co.  (1911)  152  Iowa,  90,  131  N. 
W.  653,  reviewed  in  XIII.,  note  2. 

"In  Western  Coal  &  Min.  Co.  v. 
Ingraham  (1895)  17  C.  C.  A.  71,  36 
U.  S.  App.  1,  70  Fed.  219,  a  verdict  for 
the  plaintiff  was  held  to  be  warranted 
by  evidence  of  this  purport:  That  the 
mine  in  question  had  been  worked  and 
many  rooms  therein  driven  up  long 
prior  to  the  employment  of  the  plain- 
tiff ;  that  the  roof  of  the  mine  had  been 
timbered  or  propped  by  other  miners 
months  before  the  plaintiff  went  to 
work  in  the  mine;  that  the  plaintiff 
was  set  to  work  by  the  mining  boss 
"pulling  a  pillar"  in  one  of  the  rooms 
of  the  mine;  that  while  he  was  en- 
gaged in  this  work  the  timbers  or 
props  which  supported  the  roof  were 
knocked  down  by  a  mule  attached  to 
a  car  used  to  haul  coal  out  of  the  mine; 
that  thereupon  rocks  and  slate  fell 
from  the  roof  upon  the  plaintiff;  that 
the  props  would  not  have  been  knocked 
down,  or  fallen,  if  they  had  been 
properly  set  in  the  first  instance; 
that  an  inspection  of  the  timbering  or 
props  in  the  mine  by  a  reasonably 
capable  mining  boss  or  inspector 
would  have  disclosed  the  fact  that 
the  props  which  fell  were  insufSciently 
and  defectively  set,  and  rendered  the 
mine  insecure  and  dangerous  to  work 
in;  that  the  mule  which  knocked  the 
props  down  was  ungovernable  and 
vicious,  and  that  fact  was  known  to 
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whether*  he  is  bound  to  protect  the 
miner  against  injury  from  sub- 
stances which  may  fall  from  the 
roof    or    sides    of    the    excavations 


made  during  the  progress  of  the 
work  is  to  be  regarded  as  one  of 
fact,  to  be  determined  from  the  facts 
in  evidence."    This  theory  is  strongly 


the  defendant.  It  was  held  that  the 
trial  judge  had  properly  refused  a 
request  for  an  instruction  which  was 
based  upon  the  theory  that  "the  plain- 
tiff should  have  anticipated  that  this 
mule  might  at  some  time  be  brought 
to  the  room  in  the  mine  where  the 
plaintiff  was  at  work,  and  that,  while 
there,  the  mule  would  come  in  contact 
with  the  timbers  which  supported  the 
roof  of  the  mine,  and  knock  them 
down,  because  they  were  insecurely 
set,  and  that,  as  a  result  of  all  this, 
the  roof  would  fall,  and  he  might  be 
injured,  and  that,  anticipating  all  this, 
he  ought  to  have  quit  tiie  defendant's 
service." 

In  Calumet  Fuel  Co.  v.  Rossi  (1915) 
60  Colo.  87,  151  Pac.  935,  plaintiff's 
testimony  tended  to  show  that  he  was 
injured  at  a  point  about  10  feet  from 
the  pillar  where  he  had  been  working, 
he  having  ceased  work  and  started  for 
the  entrance  of  the  room,  following 
the  car  track.  His  contention  was 
that  the  track  on  which  he  was  stand- 
ing when  the  roof  fell  was  a  "travel- 
ing way"  which  the  defendant  was 
bound  to  keep  in  a  safe  condition,  and 
that  the  fall  of  the  stone  showed  a 
neglect  of  that  duty.  The  defendant 
also  introduced  testimony  tending  to 
show  a  general  custom,  known  to  the 
plaintiff,  under  which  miners  assume 
the  duty  of  keeping  safe  the  rooms  in 
which  tiiey  work.  It  was  held  thai^  in 
the  absence  of  a  positive  rule  of  law 
imposing  upon  the  employer  the  safe- 
guarding of  such  a  "way,"  there  was 
no  reason  why  such  a  custom,  if 
generally  known  to  the  miner,  would 
not  be  binding  upon  him ;  that  the  de- 
fendant was  consequently  entitled  to 
have  the  jury  pass  upon  the  matter 
of  a  custom  and  plaintiff's  knowledge 
of  it;  and  that  the  trial  judge,  when 
instructing  the  jury  on  the  point,  had 
erroneously  limited  the  evidence  ad- 
mitted to  "the  purpose  of  enabling  the 
jury  to  determine  whether  or  not  the 
parties  had  used  ordinary  care."  The 
court  said :  "This  withdrew  from  the 
jury  the  right  to  consider  the  evidence 
as  to  a  custom,  which,  if  established 
and  known  to  the  plaintiff,  would  have 
relieved  the  defendant  of  the  very 
obligation  upon  a  disregard  of  which 
plaintiff's  claim  was  predicated.    Al- 


though the  only  passageway  or  entry 
involved  in  this  case  was  the  track  in 
the  room,  and  defendant  was  insisting, 
and  offered  evidence  to  show  that 
from  which  the  jury  might  find,  that 
the  plaintiff  assumed  the  risk  in  every 
part  of  the  room,  the  instructions  re- 
peatedly mention  the  employer's  duty 
to  keep  the  passageways  safe.'* 

In  East  Jellico  Coal  Co.  v.  Golden 
(1904)  25  Ky.  L.  Rep.  2056,  79  S.  W. 
291,  a  miner  who  was  injured  by  the 
fall  of  the  roof  about  20  or  25  feet 
from  the  stump  that  he  was  removing 
was  held  entitled  to  recover.  The 
court  said:  "If  the  debris  fell  upon 
appellee  in  a  part  of  the  mine  which 
did  not  include  the  stumps  he  was 
removing,  and  the  propping  of  which 
he  was  not  charged  with  the  duty  of 
attending  to,  it  was  the  duty  of  ap- 
pellant to  keep  its  roof  at  that  point 
in  a  reasonably  safe  condition  .  .  . 
It  was  the  primary  duty  of  appellant 
to  keep  that  part  of  its  mine  through 
which  appellee  had  to  pass  to  reach 
the  place  of  the  stumps  securely 
propped,  so  as  to  make  it  reasonably 
safe  for  his  use;  but,  after  informing 
him  of  the  danger  of  the  work  of 
removing  the  stumps,  it  was  under  no 
duty  to  protect  him  in  that  part  of 
the  mine  where  the  stumps  were  situ- 
ated from  danger  resulting  from  his 
manner  of  doing  his  work." 

In  Jackson  v.  Richardson  Coal  Co. 
(1908)  33  Ky.  L.  Rep.  289,  109  S.  W. 
902,  a  petition  alleging  negligence  on 
the  part  of  defendant  in  failing  to 
prop  the  slate  which  fell  was  held  not 
demurrable.  The  court  declined  to 
accept  the  contention  of  counsel  that 
it  was  an  established  rule,  in  point  of 
law,  "that,  in  removing  stumps  or 
pillars,  it  is  the  duty  of  the  miner  to 
prop  the  roof,  while  the  only  duty  of 
the  mine  owner  is  to  furnish  timber 
for  that  purpose." 

See  also  Allen  v.  Bear  Creek  Coal 
Co.  (1911)  43  IVIont.  269,  115  Pac.  673. 

"In  Sandy  River  Cannel  Coal  Co. 
V.  Caudill  (1901)  22  Ky.  L.  Rep.  1175, 
60  S.  W.  180,  a  judgment  for  plaintiff 
was  reversed,  on  the  ground  that  four 
out  of  five  of  the  witnesses  called  by 
him  testified  that,  under  the  rules  in 
the  defendant's  mine,  it  was  the  duty 
of  the  miner  to  prop  the  roof  where 
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supported  by  the  analogy  of  the  cases 
cited  under  TT  (2)  and  (3),  supra. 
But  there  is  also  some  authority  for 
the  doctrine  that  it  is  presumptively 
the  duty  of  the  miner  to  safeguard 
himself,  so  far  as  accidents  of  this 
description  are  concerned." 

(5)  Cases  in  which  the  injury  com- 
plained of  was  received  in  a  mine  oper- 


ated by  means  of  a  system  of  chutes, 
and  was  occasioned  by  negligence  in 
respect  of  the  timbering  of  a  chute 
above  the  one  in  which  the  claimant 
was  working.  The  theory  that,  under 
such  circumstances,  the  employer  is 
presumptively  liable,  was  applied  in 
the  case  cited  below." 

The  rule  regarding  the  nonliability 


he  was  at  work,  and  that  the  plaintiff 
told  them  after  the  accident  that  he 
knew  the  roof  was  going  to  fall,  but 
that  it  was  about  quitting  time,  and 
he  thought  he  could  load  and  take  out 
one  more  carload  before  it  fell.  The 
court  disapproved  an  instruction  in 
which  the  trial  judge  assumed  that  it 
was  the  duty  of  the  defendant  to  keep 
the  roof  in  safe  condition  at  the  point 
where  the  accident  occurred. 

In  Borderland  Coal  Co.  v.  Kirk 
(1918)  180  Ky.  691,  208  S.  W.  534,  the 
plaintiff's  decedent  was  injured  by  the 
fall  of  the  roof  at  a  place  where  it  had 
just  been  propped  by  a  timberman 
who,  in  accordance  with  a  custom 
established  in  the  mine,  attended  to 
such  work.  Held,  that  the  action  was 
maintainable.  The  court  distinguished 
the  case  from  those  in  which  the 
injured  miner  "was  actually  engaged 
in  removing  the  coal  at  the  time  of 
the  accident,  and  the  company  had  no 
opportunity  to  prop." 

See  also  Calumet  Fuel  Co.  v.  Rossi 

(1915)  60  Colo.  87,  151  Pac,  935,  note 
12  supra. 

"In  State  ex  rel.  Central  Coal  & 
Coke  Co.  V.  Ellison  (1917)  270  Mo. 
645,  195  S.  W.  722,  the  judgment  in 
Goode  V.   Central   Coal   &   Coke   Co. 

(1916)  —  Mo.  App.  — ,  186  S.  W.  1122, 
was  quashed  on  the  ground  of  error 
in  an  instruction  which  broadened  the 
issues.  With  regard  to  the  merits  of 
the  case  the  court  remarked:  "Ac- 
cording to  his  petition  he  [the  plain- 
tiff] was  directed  to  remove  these 
'pillars'  of  coal,  and  thus  close  that 
portion  of  the  mine  from  further 
mining  operation.  Under  the  well- 
established  mining  law  of  the  state,  it 
is  the  duty  of  the  miner  to  keep  his 
working  place  safe,  and  the  duty  of 
the  master  to  keep  the  entries  (the 
places  generally  used  by  many  miners) 
in  a  condition  of  reasonable  safety." 

"In  McKenzie  v.  North  Coast  Col- 
liery Co.  (1909)  55  Wash.  495,  28 
L.R.A.(N.S.)  1244,  104  Pac.  801,  the 
essence   of  the   complaint  was  that. 


while  the  plaintiff  was  engaged  in 
digging  coal  from  the  pillars  at  a 
certain  chute,  by  reason  of  negligence 
in  failing  to  keep  the  walls  in  and 
about  other  chutes  above  the  place 
where  plaintiff  was  working,  securely 
timbered,  braced,  and  held  apart  and 
in  place,  the  coal,  stone,  and  earth  of 
said  walls  gave  way  and  fell  down 
upon  him.  The  evidence  showed  that, 
in  removing  the  coal,  two  miners 
worked  in  each  chute,  and  that,  im- 
mediately above  each  of  the  cross-cuts 
between  the  chutes,  the  miners  built 
a  battery  to  protect  themselves  against 
the  fall  of  coal,  rock,  and  debris  which 
was  constantly  falling  by  reason  of 
the  squeezing  and  settling  of  the 
walls.  There  was  evidence  tending  to 
show  that  the  mass  in  question  fell 
from  a  particular  battery;  that  this 
battery  was  in  a  dangerous  condition 
when  the  plaintiff  went  to  work ;  that 
N.,  the  pit  boss,  knew  of  this  condi- 
tion ;  that  plaintiff  did  not  know  of  it, 
but  worked  under  the  explicit  charge 
and  directions  of  N.  It  appeared  from 
the  defendant's  testimony  that  it  was 
the  duty  of  the  pit  boss  to  inspect  the 
mine  where  the  plaintiff  was  working, 
and  from  the  testimony  of  plaintiff's 
witnesses,  that,  while  the  miners  did 
the  timbering  and  set  the  props,  such 
work  was  done  under  the  direction 
and  control  of  the  boss,  who  passed 
upon  its  efficiency  and  sufficiency. 
Held  that,  under  the  testimony  pre- 
sented, the  jury  was  warranted  in 
finding  that  the  appellant  was  guilty 
of  negligence.  It  was  observed  that 
conceding  that  the  battery  which 
gave  way  had  been  constructed  by  the 
servants,  it  had  not  been  constructed 
by  the  respondent,  and  that  the  case 
was  thus  brought  within  the  rule 
enounced  in  Cheatham  v.  Hogan 
(1908)  50  Wash.  465,  22  L.R.A.(N.S.) 
951,  97  Pac.  499:  "When  one  servant 
of  a  master  constructs  a  scaffold  for 
a  particular  purpose  of  the  master, 
uses  it  for  that  purpose,  and  then 
leaves   it   standing,   and   the   master 
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of  the  employer  for  an  injury  caused 
to  a  miner  by  the  fall  of  materials 
from  the  roof  of  a  room  which  it  was 
his  duty  to  timber  has  been  held  to 
be  subject  to  the  following  qualifica- 
tion: "When  defendant's  vice  princi- 
pal .  .  .  came  into  the  room,  and, 
in  answer  to  plaintiff's  question  orte- 
quest,  undertook  or  assumed  the  duty 
of  making  an  inspection  as  to  the 
safety  or  soundness  of  the  roof,  it  un- 
doubtedly then  (if  not  before)  became 
the  duty  of  the  defendant  to  exercise 
ordinary  care  to  ascertain  the  true 
condition  of  the  roof,  and  (at  least)  to 
inform  plaintiff  of  the  facts  that  an 
ordinarily  careful  inspection  would 
have  revealed."*' 

h.  Where  the  injured  person  toaa  not 
engaged  in  the  actual  toorle  of  exeava- 
tion. 

On  general  principles  it  seems  clear 
that,  where  a  miner  of  this  class  is 
concerned,  the  duty  incumbent  upon 


the  employer  with  relation  to  the  safe 
condition  of  a  room  is  one  which  is  of 
essentially  the  same  absolute  char- 
acter as  that  to  which  he  is  subject 
with  relation  to  the  safe  condition  of 
an  entry  or  passageway.  With  such 
a  doctrine  the  decisions,  so  far  as  they 
go,  are  consistent;  but  it  has  never 
been  formally  enunciated." 

XI.  —  of  atopea,  drifts,  and  eihamben  in 
niinea  other  than  fhoae  produebig 
coal. 

So  far  as  regards  eases  in  which  i 
the  dangerous  conditions  which  even-  | 
tuated  in  the  fall  of  the  rocks  or  othw 
substances  by  which  the  claimant  waa 
injured  were  incidental  to  the  prog- 
ress of  excavation  work  in  which  he 
was  a  participant,  it  is  apparent  that, 
as  in  the  cases  where  a  similar  situa- 
tion is  presented  with  reference  to  a 
coal  mine  (see  subd.  X.  supra),  the 
right  of  action  will  depend  upon  the 


afterwards  directs  another  servant, 
who  had  no  part  in  its  construction, 
to  use  it  for  another  purpose,  the 
master  adopts  the  scaffold  as  his  own, 
and  thereby  guarantees  that  it  is  a 
safe  place  on  which  to  work." 

>*Hall  V.  Manufacturer's  Goal  & 
Coke  Co.  (1914)  260  Mo.  351, 168  S.  W. 
927.  Ann.  Gas.  1916C,  375. 

"In  Consolidation  Coal  Co.  v. 
Spencer  (1917)  177  Ky.  626,  197  S.  W. 
1069,  where  the  plaintiff,  while  re- 
moving slate  which  had  fallen  from 
the  roof,  was  injured  by  another  fall, 
a  verdict  in  his  favor  was  sustained 
on  the  ground  that  the  defendant  was 
bound  to  maintain  the  roof  in  reason- 
ably safe  condition  for  a  man  engaged 
in  such  work. 

In  Garter  Coal  Co.  v.  Lay  (1918) 
182  Ky.  540,  206  S.  W.  769,  where  the 
roof  of  a  room  fell  on  a  man  whose 
duty  it  was  to  attach  to  the  trolley 
wire  in  the  adjoining  entry  a  cable 
connected  with  the  spool  on  the 
electric  motor  car  in  which  coal  was 
transported,  it  was  shown  that  in 
order  to  make  the  top  of  the  air 
course  over  the  main  track  high 
enough  for  the  motor  to  go  under,  the 
company  had  caused  a  trench  to  be 
shot  in  the  roof  of  the  mine,  about  a 
foot  deep,  thus  leaving  slate  extending 
from  the  rib  of  the  coal  on  either 
side  of  the  air  course  to  a  point  just 


short  of  the  main  track,  and  present- 
ing an  abrupt  break  at  the  trench. 
There  was  further  evidence  going  to 
show  that,  under  these  circumstances, 
the  defendant  should  either  have 
cross-timbered  the  roof  at  that  point, 
or  should  have  taken  down  the  loose 
slate,  and  that  its  foreman  was  so 
advised.  Held,  that  these  facts, 
coupled  with  the  additional  fact  that 
the  slate  at  that  point  actually  fell, 
were  sufficient  to  warrant  the  conclu- 
sion that  the  defendant  knew,  or  could 
have  known,  with  the  exercise  of 
ordinary  care,  of  the  defective  condi- 
tion of  the  roof  in  time  to  take  such 
steps  as  were  reasonably  necessary  to 
avoid  the  accident. 

In  James  t.  Enmiet  Min.  Co.  (1884) 
56  Mich.  336,  21  N.  W.  361,  where  a 
common  laborer,  while  en^ged  in 
moving  machinery  from  a  chamber  in 
a  metalliferous  mine  from  which  the 
"pillars"  had  just  been  removed,  was 
killed  as  a  result  of  the  collapse  of 
the  roof,  the  court  sustained  a  verdict 
against  the  defendant,  based  on  the 
ground  that  the  roof  had  not  been 
adequately  supported  by  timbers  after 
the  removal  of  the  pillars,  and  that 
notice  concerning  the  dangerous  con- 
dition of  the  roof  had  been  conveyed 
by  the  appearance  of  a  crack  in  the 
roof  rock  before  the  accident. 
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answer  to  a  question  which,  according 
to  the  weight  of  authority,  is  one  to  be 
determined  from  the  particular  facts^ 
in  evidence;  viz.,  whether  the  duty  of' 
timbering  the  place  of  work  rested  up- 
on  him  or  upon  the  employer.* 


Under  any  other  circumstances  than 
those  stated,  that  duty  is  presumed  to 
rest  upon  the  employer,  and  the  only 
question  to  be  determined  is  whether 
it  was  discharged  with  reasonable 
care  in  respect  of  the  injured  person.* 


Un  Grant  v.  Vamey  (1895)  21  Colo. 
329,  40  Pac.  771,  evidence  tending  to 
show  that  defendants  had  issued 
general  rules  and  instructions  to  their 
workmen  which  provided,  in  sub- 
stance, that  the  workmen  who  were 
engaged  in  running  a  drift  should  do 
timbering  whenever  they  considered  it 
necessary  and  essential  for  their 
safety,  was  declared  to  be  competent. 
But  it  was  held  that  the  trial  judge 
had  properly  excluded  evidence  which 
merely  tended  to  show  that  such 
instructions  had  been  given  to  in- 
dividual workmen. 

Compare  also  the  remarks  made, 
arguendo,  in  Highland  Boy  Gold  Min; 
Co.  v.  Pouch  (1903)  61  C.  C.  A.  40, 
124  Fed.  148,  and  Miller  v.  Utah 
Consol.  Min.  Co.  (1919)  58  Utah,  866, 
178  Pac.  771. 

For  a  case  in  which  the  evidence 
showed  that  it  was  the  duty  of  the 
miners  to  set  up  their  own  timbering, 
but  it  was  not  their  duty  to  oversee 
the  timbering  after  it  had  been  init  in 
place  see  Tomazin  v.  Shenango  Fur- 
nace Co.  (1908)  103  Minn.  334,  114  N. 
W.  1128. 

In  Anderson  v.  Pitt  Iron  Min.  (3o. 
(1908)  103  Minn.  252,  114  N.  W.  953, 
where  the  plaintiff  was  one  of  two  men 
whose  duly  it  was  to  put  in  the  sets 
of  timbers  which  were  necessary  to 
protect  the  men  from  falling  ore  which 
had  been  loosened  by  the  blast,  the 
ratio  decidendi  was  that  they  had 
been  expressly  assured  by  the  mining 
captain  that  the  portion  of  the  roof 
which  fell  was  safe. 

In  Miller  v.  Utah  Consol.  Min,  Co. 
(1919)  53  Utah,  366,  178  Pac.  771 
(for  facts,  see  note  2,  infra),  the  court 
assumed  that  a  miner  is  presumptively 
chargeable  with  the  duty  of  keeping 
in  safe  condition  the  roof  and  sides  of 
the  particular  set  in  a  stope  where  he 
is  working. 

MeKlleeaoe  Inferable. 

"In  Highland  Boy  Gold  Min,  Co.  v. 
Pouch  (1903)  61  C.  C.  A,  40,  124  Fed. 
148,  the  entire  hanging  wall  of  the 
stope  in  which  the  plaintiff  was 
operating  a  drilling  machine  caved  in, 
and  in  his  efforts  to  escape  from  the 
IB  A.L.R.— 89. 


falling  rock  and  timber  he  was  severe- 
ly injured.  The  grounds  upon  which 
be  sought  to  recover  were  that  the  de- 
fendant was  negligent  in  failing  prop- 
erly to  secure  and  timber  the  stope, 
and  in  permitting  the  timbers  therein 
to  become  worn  and  defective.  Held, 
that  a  verdict  for  the  plaintiff  was 
justified  by  testimony  which  tended  to 
show  that,  for  some  time  prior  to  the 
accident,  the  timbers  in  the  stope 
indicated  that  they  were  bearing  an 
excessive  weight;  that  when  this 
stope  was  combined  with  another 
one,  the  result  had  been  to  leave  an 
extensive  overhanging  wall,  which 
pitched  at  an  angle  of  about  45  degrees, 
and  was  only  supported  by  square 
sets  and  by  a  pillar  of  decomposed 
sulphide  ore;  that  such  supports  were 
insufficient  to  support  the  hanging 
wall;  that  about  a  week  before  the 
accident  the  pressure  on  this  pillar 
was  so  great  that  it  had  bulged  and 
pushed  out  of  place  a  number  of  posts 
standing  at  its  base;  and  that  the 
hanging  wall  in  other  stopes  of  the 
same  mine  had  previously  caved  in. 

In  Bunker  Hill  &  S.  Min.  &  Concen- 
trating Co.  V.  Jones  (1904)  65  C.  C.  A. 
363,  130  Fed.  813,  affirming  (1903) 
124  Fed.  675,  a  verdict  for  the  plain- 
tiff was  upheld  for  reasons  thus 
stated:  "If  the  jury  believed  the  testi- 
mony on  the  part  of  the  plaintiff,  the 
safety  of  his  employment  depended 
upon  the  proper  timbering  of  the 
stope  above  and  immediately  adjoining 
the  place  where  he  was  set  to  work. 
He  was  not  employed  as  a  timberman, 
but  as  a  miner  and  machineman,  or 
driller.  It  was  no  more  a  part  of  bis 
duty  to  inspect  the  timbering  above 
him,  or  the  condition  -of  the  rock  in 
the  chamber  above,  according  to  the 
custom  in  that  mine,  than  it  would 
have  been  to  inspect  the  track  on  the 
tunnel  floor,  or  the  cars  in  which  the 
ore  was  carried  out.  Other  men  were 
detailed  for  that  part  of  the  work. 
The  shift  boss,  whose  orders  he  was 
obliged  to  obey,  indicated  the  place  in 
which  he  was  to  work,  directed  the 
number  of  holes  to  be  drilled  in  the 
breast  of  the  tunnel,  and  that  the 
blasts  should  be  fired  at  noon.     He 
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XII.  Employer's  duty  in  respect  of  aup- 
plying  timbers  demanded  hy  the  m4ner. 

The  nature  and  scope  of  the  em- 
ployer's duty  in  respect  of  sending 
down  timbers,  when  he  is  asked  by  a 
miner  to  do  so,  are  necessarily  differ- 


ent, according  as  the  portion  of  the 
mine  in  which  the  miner  desires  to 
have  them  delivered  is  or  is  not  one 
.which  he  is  bound  to  timber  himself. 
It  seems  reasonably  clear  that,  if 
this  portion  is  a  place  for  the  condi- 


entered  upon  the  performance  of  his 
duties,  and  was  warranted  in  the  as- 
sumption that  the  necessary  pre- 
cautions had  been  taken  by  the 
defendant  to  prevent  the  caving  and 
falling  of  rock  from  the  stope  above." 

In  Ohio  Copper  Min.  Co.  v.  Hutch- 
ings  (1909)  96  C.  C.  A,  653,  172  Fed. 
201,  the  evidence  tended  to  show  that, 
on  account  of  the  unstable  and  treach- 
erous character  of  the  formation  in 
the  portion  of  the  copper  mine  in 
which  the  accident  happened,  it  was 
the  custom  of  the  mining  company  to 
follow  closely  the  extension  of  the 
drift  with  wooden  frames,  covered 
with  lagging,  the  construction  of  which 
was  intrusted  to  timbermen.  The 
miners,  of  whom  the  decedent  was 
one,  besides  performing  their  ordinary 
duties  in  extending  the  drifl^  also  pre- 
pared the  floor  for  the  sills  of  these 
frames,  and  it  was  the  custom  of 
the  company,  through  its  timbermen, 
to  protect  these  miners,  while  so 
engaged,  by  temporary  timbering. 
Owing  to  the  obviously  defective 
character  of  the  timbering  at  the 
place  in  question,  the  hanging  wall  of 
the  drift,  collapsed  and  crushed  the 
decedent,  while  he  was  preparing  the 
floor  for  the  sills  of  the  permanent 
timbers.  Before  commencing  work  the 
decedent  had  told  the  foreman  that  he 
did  not  want  to  go  into  the  dangerous 
place,  and  was  assured  that  it  was  all 
right  and  safe  enough.  Held,  that 
this  evidence  was  sufficient  to  support 
a  verdict  against  the  company. 

In  Western  Invest.  Co.  v.  McFar- 
land  (1908)  91  C.  C.  A.  504,  166  Fed- 
76,  the  plaintiff's  decedent  was  killed 
by  the  fall  of  the  rock  from  the  hang- 
ing wall  of  a  "filled  stope,"  while  he 
was  shoveling  into  a  chute  a  pile  of 
or6>  or  "muck,"  which  had  accumulated 
near  the  wall,  and  which,  as  long  as 
it  stood  intact,  stood  as  an  effective 
protection  against  loose  rock  in  the 
wall.  Defendant's  superintendent  testi- 
fied that  the  only  safe  way  to  draw 
off  a  filled  stope  was  to  have  timber- 
men following  right  down,  watching 
for  loose  rock  on  the  wall,  and  pre- 
pared to  put  in  a  timber  when  required 
to  make  it  safe.     One  of  the  defend- 


ant's timbermen  testified  that,  judging 
from  his  observation  of  the  wall  while 
the  stope  was  being  filled,  and  from 
his  experience  in  timbering,  which  had 
been  large,  he  believed  that  when  the 
stope  should  be  drawn  it  would 
probably  need  some  timber  to  support 
the  walls.  There  was  also  testimony 
to  the  effect  that  the  superintendent's 
attention  had  been  called  to  certain 
physical  conditions  in  the  wail,  which 
indicated  that  it  was  insecure.  The 
evidence  also  tended  to  show  that  no 
timbering  was  done  in  the  stope  for 
some  time  before  the  fatal  accident; 
that,  in  the  meantime,  a  large  poitioo 
of  the  muck  had  been  drawn,  tiiereby 
removing  to  a  considerable  extent  the 
support  of  the  hanging  wall ;  and  that 
no  critical  inspection  of  the  condition 
of  the  walls  had  been  made  after  the 
drawing  of  the  stopes.  Held,  that  the 
jury  were  warranted  in  finding  that 
the  defendant  was  guilty  of  negrli- 
gence. 

In  Northam  v.  Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  (1911)  111  C.  C. 
A.  450,  190  Fed.  722,  where  the  plaui- 
tiff's  decedent,  while  working  on  the 
ninth  floor  of  a  large  stope,  was  struck 
by  a  rock  which  fell  from  the  wall  and 
crashed  through  the  floor  above  him, 
the  court  laid  it  down  that  he  was 
"entitled  to  the  protection  of  a  reason- 
ably safe  roof  over  his  head."  For 
further  information  as  to  this  case, 
see  I.  supra. 

In  Stratton  Cripple  Creek  Min.  & 
Development  Co.  v.  Ellison  (1908)  42 
Colo.  498,  94  Pac.  303,  where  a  verdict 
for  plaintiff,  on  conflicting  evidence, 
was  sustained,  the  lower  portion  of  the 
stope  from  the  wall  of  which  the  rock 
in  question  had  fallen  was  viewed, 
for  the  purpose  of  the  decision,  as 
forming  a  receptacle  for  ore  and  waste, 
preliminary  to  the  transmission  there- 
of through  the  chute  to  a  lower  level, 
and  thus,  in  effect,  as  constituting  a 
permanent  room  or  place  wherein  the 
day  shift  worked  a  part  of  the  mine. 

In  Oliva  v.  Calumet  &  H.  Min.  Co. 
(1914)  178  Mich.  645,  146  N.  W.  181, 
where  a  trainman,  while  loading  a  car 
at  the  foot  of  a  stope,  was  injured  by 
a  piece  of  rock  which  fell  from  the 
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tion  of  which  the  terms,  expressed  or 
implied,  of  the  contract  of  employ- 
ment, render  the  employer  responsible, 
the  effect  of  the  demand  is  to  cast 
upon  him  both  the  duty  of  examining 
the  place  promptly,  and  the  duty  of 


erecting  the  timbers  if  the  necessity 
for  them  is  indicated  by  the  examina- 
tion. Under  such  circumstances  the 
receipt  of  the  demand  should,  it  is  ap- 
prehended, be  regarded  merely  as  an 
event  which  affects  the  employer  with 


hanging  wall,  a  verdict  for  the  de- 
fendant company  was  affirmed  on  the 
ground  that  the  evidence  was  sufficient 
to  prove  contributory  negligence  on 
the  plaintiff's  part.  But  the  court  ap- 
proved an  instruction  to  the  effect 
that  it  was  the  duty  of  defendant  to 
timber  the  overhanging  wall,  if  that 
was  the  only  means  by  which  it  could 
be  made  reasonably  safe. 

In  Bergquist  v.  Chandler  Iron  Co. 
(1892)  49  Minp.  511,  52  N.  W.  136, 
where  the  plaintiff,  while  loosening 
earth  which  adhered  to  the  sides  of  a 
"raise,"  or  well,  leading  to  a  drift 
below  the  one  which  he  was  exca- 
vating, was  struck  by  a  mass  of  soap- 
stone  which  fell  from  the  roof  over 
the  well,  a  verdict  for  the  plaintiff 
was  sustained,  the  evidence  being  con- 
flicting with  regard^  to  the  question 
whether  the  stone  fell  from  the  roof 
of  the  new  drift  or  from  that  of  an 
old  drift  which  intersected  the  new 
one  at  right  angles,  and  whether,  if 
it  fell  from  the  roof  of  the  old  drift, 
the  defendant  was  negligent  in  failing 
to  observe  its  condition  and  remove 
the  stone  or  support  it. 

In  Neeley  v.  Snyder  (1917)  —  Mo. 
App.  — ,  193  S.  W.  610,  the  testimony 
tended  to  prove  that  plaintiff  was  at 
work  in  a  drift  near  the  bottom  of  the 
stope  that  rose  at  an  angle  of  about 
45  degrees;  that,  on  the  top  of  said 
stope,  a  level  section  had  been  pre- 
pared for  the  purpose  of  catching  the 
stone  and  dirt  that  would  fall  from 
the  soapstone  formation  in  the  roof 
above  it,  spoken  of  by  the  witnesses 
as  a  "chimney;"  that  stones  and  dirt 
occasionally  fell  from  this  "chimney" 
onto  the  level  place  at  the  top  of  the 
stope;  and  that,  while  most  of  these 
materials  went  off  on  the  other  side, 
yet  it  also  frequently  happened  that 
portions  of  them  rolled  down  on  the 
side  of  the  stope  where  plaintiff 
worked ;  and  that  he  was  struck  by  a 
rock  or  some  hard  substance  which 
fell  from  the  "chimney"  part  of  the 
roof  onto  the  stope,  and  then  rolled 
or  bounced  down  to  where  he  was.  An 
instruction  by  which  the  jury  were 
told  to  find  for  the  plaintiff  if  they 
believed  that  the  defendants  knew,  or 


could,  by  the  exercise  of  reasonable 
care,  have  known,  these  facts,  was 
approved. 

In  Carter  v.  Baldwin  (1904)  107 
Mo.  App.  217,  81  S.  W.  204,  a  rock  fell 
from  the  roof  of  a  drift,  and  broke  up 
a  scaffold  on  which  the  plaintiff,  an 
inexperienced  workman  about  twenty 
years  old,  was  standing,  the  conse- 
quence being  that  he  was  thrown  to 
the  bottom  of  the  drift,  30  feet  below. 
Held,  that  he  was  entitled  to  recover. 
The  actual  ratio  decidendi  was  that 
he  was  warranted  in  relying  on  the 
foreman's  assurance  that  the  place  of 
work  was  safe. 

In  Kinsel  v.  North  Butte  Min.  Co. 
(1912)  44  Mont  445,  120  Pac.  797,  the 
evidence  was  held  to  warrant  a  finding 
that  the  defendant  had  been  negligent 
in  respect  of  placing  two  stringers  in 
such  a  manner  that  they  rested  upon  a 
set  previously  constructed,  and  of 
allowing  rocks  to  accumulate  on  them, 
the  consequence  being  that  the  set 
collapsed  and  fell  on  the  plaintiff 
immediately  after  he  began  work. 
The  ratio  decidendi  was  that  the 
accident  had  been  "caused  by  .  .  . 
latent  defective  conditions  surround- 
ing the  place  of  work,  rendering  it 
extraordinarily  dangerous,  and  such 
latent  defective  conditions  are  the 
proximate  result  of  a  negligent  and 
faulty  plan  or  method  adopted  by  the 
master  for  doing  the  work." 

In  Friel  v.  Kimberly-Montana  Gold 
Min.  Co.  (1906)  34  Mont  54,  85  Pac. 
734,  where  the  plaintiff,  while  shovel- 
ing rock  on  one  of  the  floors  of  a 
stope,  was  injured  by  a  rock  which 
fell  from  the  defectively  supported 
roof  of  the  next  floor  above  him,  a 
nonsuit  was  held  to  be  erroneous  for 
the  reason  that  "if,  as  the  evidence 
also  tends  to  show,  the  part  of  the 
stope  from  which  the  rock  fell  was 
one  in  which  the  mining  had  been 
completed,  it  was  the  duty  of  the 
defendant  to  timber  and  lag  the  same 
in  order  that  that  part  of  the  place 
already  created  might  be  kept  safe." 
But  the  theory  indicated  by  this  pas- 
sage, that  the  right  of  recovery  was 
conditional  upon  the  plaintiff's  ability 
to  prove  that  the  rock  fell  from  a 
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notice  that  timbering  may  be  needed. 
In  this  point  of  view  his  failure  to 


comply  with  the  demand  does  not  con- 
stitute a  particular  form  of  negli- 


"completed  part"  of  the  stope,  is 
clearly  more  favorable  to  the  employer 
than  that  reflected  in  some  of  the 
cases  cited  in  this  note. 

In  Arras  v.  Standard  Plaster  Co. 
(1907)  121  App.  Div.  61,  105  N.  Y. 
Supp.  440,  the  claimant  was  injured 
by  a  mass  of  rock  which  fell  from  the 
unpropped  roof  of  a  chamber  in  a 
gypsum  mine  a  few  days  after  a  blast 
had  been  set  off.  He  testified  that  he 
was  not  a  miner;  that  he  had  never 
done  anything  except  common  labor 
in  a  mine;  tiiat  the  superintendent 
told  him  where  to  work,  and  showed 
him  the  particular  place  to  dig  in  the 
chamber;  that  the  superintendent 
examined  the  place  and  said  it  was  all 
right,  that  the  arch  had  been  left  all 
right;  that  the  rock  overhead  in  the 
chamber  was  roof  rock  and  perfectly 
safe ;  that  plaintiff  believed  this  state- 
ment and  thought  that  the  place  was 
safe;  that  he  was  directed  to  bore  a 
hole  in  the  side  wall,  load  with  a 
cartridge,  and  explode  it;  that,  after 
the  blast  had  been  set  off,  he  and 
a  fellow  workman  re-entered  the 
chamber;  and  that,  while  they  were 
engaged  in  prying  off  with  a  bar  the 
plaster  which  had  been  loosened  by  the 
blast  on  the  side  wall  of  the  mine,  a 
portion  of  the  ceiling  fell  upon  the 
claimant.  It  was  held  error  to  grant 
a  nonsuit,  and  exclude  evidence 
offered  by  the  claimant  for  the  pur- 
pose of  showing  that  the  mine  was 
inherently  dangerous;  that  numerous 
so-called  chimneys  of  earth  extended 
from  the  surface  of  the  ground  to  the 
interior  of  the  mine,  through  which 
moisture  was  carried,  thereby  disin- 
tegrating and  loosening  the  earth  and 
rock  so  that  they  would  fall  in  the 
mine;  that,  even  with  the  best  of  tim- 
bering, it  would  be  dangerous  to  carry 
on  mining  operations  in  this  mine;  and 
that  this  condition  would  be  so  ap- 
parent to  a  person  familiar  with  such 
conditions,  that  the  defendant  knew  it, 
or  ought  to  have  known  it,  in  the 
exercise  of  reasonable  care  for  the 
safety  of  its  workmen,  although  the 
danger  was  not  apparent  to  an 
ordinary  workman.  The  court  said: 
"The  duty  of  making  the  plaintiff's 
working  place  reasonably  safe  de- 
volved upon  the  defendant.  It  was  not 
a  mere  detail  of  the  work,  if  the 
plaintiff  is  right  in  his  claim  as  to  the 
effect  to  be  given  to  the  evidence  and 


the  inferences  to  be  drawn  therefrom. 
Had   the   material    fallen    upon  the 
plaintiff    while    he   was    engaged   in 
placing    the    pillars,     or    otherwise 
making  the  mine  more  secure,  a  dif- 
ferent question  might  be  presented; 
but  this  particular  part  of  the  mine 
where  the  material  fell  was  held  out 
to  the  plaintiff  as  being  safe  and  re- 
quiring no  further  security  or  means 
of  safety.     In   fact,  he  was  assured 
by  the  superintendent  that  it  was  safe 
and  that  the  material  would  not  fall. 
Whether  he  was  justified  in  relying 
upon  the  presumably  superior  knowl- 
edge    of     the     superintendent,    and 
whether  the  superintendent  was  negli- 
gent   in    not    discovering    the    true 
condition,    necessarily    depended,  to 
some  extent,  at  least,  upon  the  forma- 
tion   and    other    conditions    of   the 
material  in  which  the  mine  was  being 
worked.    It  is  contended  on  behalf  of 
the  plaintiff  that  the  testimony  which 
was    offered    by    him    and    excluded 
would  have  shown  a  condition  inher- 
ently    dangerous,     and    that,    while 
ordinary  workmen  might  discover  its 
true  condition,  a  person  familiar  with 
the  operations  of  mining,  and  skilled 
in  that  kind  of  work,  ought  to  have 
appreciated     the     danger.     We    are 
clearly  of  the  opinion  that  the  evi- 
dence   offered    was    competent   and 
material,  and  that  it  was  improperly 
excluded." 

In  Trihay  v.  Brooklyn  Lead  Min.  Co. 
(1886)  4  Utah,  469,  11  Pac.  612,  15 
Mor.  Min.  Rep.  635,  where  earth  and 
rock  fell  from  the  upper  portion  of  a 
stope  upon  a  woiianan  who  was  en- 
gaged in  timbering  it,  the  liability  of 
the  defendant  for  the  resulting  injury 
was  held  to  be  a  warrantable  inference 
from  evidence  which  tended  to  show 
that  it  was  necessary  to  timber  closely 
the  mine  at  the  point  where  the  acci- 
dent occurred,  in  order  to  make  it 
safe,  and  that  this  was  not  done;  that 
the  plaintiff  only  carried  out  the  in- 
structions of  the  foreman  and  relied 
upon  his  judgment;  and  that  he  had 
never  been  in  the  stope  where  the 
accident  occurred,  and  did  not  knov 
that  it  was  dangerous  by  reason  of  the 
want  of  timbering. 

In  Miller  v.  Utah  Consol.  Min.  Co. 
(1919)  53  Utah,  366,  178  Pac.  771,  the 
evidence  showed  that  the  claimant 
was  directed  to  operate  a  machine 
drill  in  the  sixth  step  of  a  stope  which 
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sence,   creating   a   distinct   and   in- 
dependent eanse  of  action.    It  is  sim- 


ply one  of  the  evidential  elements 
bearing  upon  the  ultimate  question 


had  previously  been  protected  by 
lagging;  that,  just  before  the  acci- 
dent, he  had,  in  compliance  with  an 
order,  ascended  the  ladder  leading  to 
the  seventh  set  for  the  purpose  of 
handing  over  his  machine  to  the 
miners  working  there;  and  that,  while 
he  was  on  the  seventh  set,  he  was  in- 
jured by  slate  which  fell  from  the  face 
of  the  stope.  Held,  that  the  question 
whether  the  defendant  company  was 
guilty  of  negligence  in  respect  of  its 
having  failed  to  timber  this  part  of 
the  stope  was  for  the  jury.  It  was 
also  ruled  that,  in  view  of  the  fact 
that  the  claimant  was  an  entire 
stranger  to  the  mine,  the  defendant 
owed  him  the  duty  of  informing  him 
as  to  the  dangerous  conditions  that 
would  be  known  to  it  and  not  apparent 
to  him,  which  would  surround  him 
while  complsring  with  its  orders.  An 
instruction  to  the  effect  that  the  claim- 
ant "had  the  right  to  assume  that  the 
defendant  had  used  reasonable  care 
to  discover  and  remedy  all  dangerous 
defects  in  and  about  his  place  of  work, 
discernible  by  proper  inspection," 
was  held  to  be  correct,  in  view  of  the 
claimant's  inability  to  appreciate  the 
risk  he  was  taking  in  going  from  the 
sixth  set  to  the  seventh,  in  obedience 
to  orders. 

Upon  the  authority  of  the  Miller 
Case  it  was  held  in  Wooton  v. 
Dragon  Consol.  Min.  Co.  (1919)  54 
Utah,  469,  181  Pac.  693,  that  as  the 
evidence  made  it  plain  that  plaintiff 
from  his  place  of  work  could  not 
inspect  the  "raise,"  and  that  his  only 
protection  from  falling  therefrom  lay 
in  the  care  and  precaution  exercised 
by  the  master,  he  had  not  assumed  the 
risk  of  injury. 

In  Faulkner  v.  Mammoth  Min.  Co. 
(1901)  23  Utah,  437,  66  Pac.  799,  a 
workman  upon  whom  a  rock  fell  while 
he  was  excavating  a  hole  in  which  to 
set  a  post  was  held  to  be  entitled  to 
recover  on  the  ground  of  the  defend- 
ant's negligence  in  failing  to  timber 
the  roof.  But  the  correctness  of  the 
decision  is  disputable  in  view  of  the 
fact  that  the  work  in  course  of  per- 
formance was  that  of  making  the 
place  safe. 

In  Ainslie  Min.  &  R.  Co.  v.  Mc- 
Dougall  (1909)  42  Can.  S.  C.  420  (for 
first  appeal  see  (1908)  40  Can.  S.  C.  R. 
270),  the  claimant's  son  was,  with 
other  workmen,  employed  in  a  barytes 
mine  to  deepen  the  cut  along  a  vein 


which  was  already  some  30  feet  below 
the  surface.  To  protect  the  workmen 
from  falling  stones  and  earth  a  scaf- 
folding was  constructed  about  half 
way  down  the  cut,  with  timbers 
placed  across  at  intervals  and  covered 
with  small  poles,  lying  close  together, 
which  were  covered  with  earth.  A 
mass  of  rock,  having  broken  away 
from  the  hanging  wall,  crashed 
through  this  scaffolding  and  fell  to  the 
bottom,  killing  the  claimanlfs  son. 
The  accident  happened  just  after 
work  had  been  resumed.  It  had  been 
suspended  for  about  eighteen  months. 
The  jury  found  (1)  that  the  defend- 
ants were  negligent  in  not  having  the 
timbering  overhead  sufficiently  strong 
to  hold  stone  liable  to  fall  from  the 
overhanging  wall ;  (2)  that  if  the 
walls  had  been  properly  exaniined 
the  stone  which  fell  would  have  been 
noticed  as  dangerous;  and  (3)  that 
the  unsafe  condition  of  the  working 
was  discoverable  by  a  reasonably 
careful  inspection.  Held,  that  on 
these  findings  plaintiff  was  entitled  to 
judgment. 

NeBliEenoe  not'  inferable. 

In  Hamilton  v.  Alleghany  Ore  &  1. 
Co.  (1908)  108  Va.  700,  62  S.  E.  957, 
where  a  miner,  while  engaged  in  blast- 
ing out  ore,  was  killed  by  a  rock  which 
fell  through  an  uncovered  space  which 
had  been  left  near  the  breast  of  the 
ore,  in  the  lagging  erected  for  pro- 
tection purposes  above  the  level  on 
which  the  deceased  was  working,  the 
contention  that  this  space  should  not 
have  been  thus  left  open  was  thus 
dealt  with:  "The  uncontradicted  evi- 
dence is  that,  while  the  mine  had  been 
woriced  for  many  years,  neither  the 
defendant  nor  any  of  its  predecessors 
who  had  worked  it  had  ever  done  this, 
iAd  that,  in  working  such  veins  in  other 
mines,  it  was  not  customary  to  do  this, 
and  very  difficult,  if  not  impossible, 
to  keep  timbers  or  'lagging'  above  the 
mining,  because  of  the  blasting  which 
was  going  on  every  day  immediately 
under  it.  The  evidence  of  the  plain- 
tiff, as  well  as  that  of  the  defendant, 
shows  that,  while  there  is  always 
some  danger  from  falling  stones  in 
working  such  mines,  the  method  of 
work  and  the  precautions  taken  and 
required  by  the  defendant  for  the  pro- 
tection of  its  employees  engaged  in 
blasting  ore  were  such  as  were  usual, 
and  that  nothing  more  could  reason- 


Digitized  by 


Google 


1414 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.LJI. 


whether  he  is  chargeable  with  negrli- 
gence  in  respect  of  securing  the  place 
of  work.* 

In  considering  the  situation  created 
by  a  demand  which  proceeds  from  a 
miner  whose  contract  requires  him  to 
timber  the  place  in  question,  we  have 
to  talce  into  account  the  fact  that  it  is 
the  ordinary,  if  not  invariable,  rule  of 
mining  practice  that,  whenever  the 


duty  of  safeguarding  the  place  of 
work  rests  upon  the  miner,  the  duty  of 
supplying  the  timbers  required  for  that 
purpose  rests  upon  the  employer.* 
Under  such  an  arrangement  the  em- 
ployer is  clearly  responsible  for  aoy 
injuries  which  may  be  caused  by  the 
nondelivery  of  the  timbers  which  were 
actually  demanded,*  unless  it  appears 
that  the  demand  was  not  received  a 


ably  have  been  done  than  was  done  for 
their  protection." 

In  Greed  United  Mines  Ck>.  v.  Haw- 
man  (1912)  23  Colo.  App.  126,  127 
Pac.  924,  involving  a  fall  of  the  hang- 
ing  wall  in  a  "filled  stope,"  i.  e.,  "one 
where  the  waste  rock  taken  out  of  the 
vein  is  left  on  the  floor  of  the  stope, 
thus  raising  the  floor  as  work  pro- 
ceeds," it  was  laid  down  that  "in  such 
a  stope  no  timbers,  stuU  timbers,  or 
lagging  are  necessaiy,  or  could  be 
used  therein,  unless  it  could  be  said 
that  lagging  might  be  used  to  con- 
struct a  crib,  such  as  plaintiff  was 
building  at  the  time  of  his  injury." 
In  this  point  of  view  the  allegations 
of  negligence  on  the  part  of  defendant 
in  not  keeping  on  hand  near  the  stope 
"square  sets  of  timbers,  stulls,  and 
lagging,"  so  as  to  prevent  the  stopes, 
etc.,  from  being  unsafe,  were  elimi- 
nated from  consideration. 

The  "filled  stope,"  mentioned  in 
some  of  the  above  cases,  has  been 
defined  in  the  case  just  cited  as  "one 
where  the  waste  rock  taken  out  of  the 
vein  is  left  on  the  floor,  thus  raising 
the  floor  as  the  work  proceeds." 

'It  must  be  admitted,  however, 
that  this  statement  is,  to  some  extent, 
inconsistent  with  the  ground  assigned 
for  the  decision  in  Rowden  v.  Daniell 
(1910)  151  Mo.  App.  15,  132  S.  W.  23. 
There  the  plaintiff  was  injured  by  the 
fall  of  a  boulder  from  the  northeast 
corner  of  a  shaft  which  he  was  en- 
gaged in  excavating.  One  of  the 
claims  advanced  was  that  the  defend- 
ants were  chargeable  with  negligence 
in  having  failed  to  comply  with  a 
request  to  send  down  timbers  to  sup- 
port the  sides  of  the  shaft.  This  con- 
tention was  rejected  for  the  reason 
that  the  evidence  showed  that  the 
timbers  requested  were  intended  for 
a  drift  which,  at  the  time  of  the  acci- 
dent, was  being  opened  from  the 
northwest  corner  of  the  shaft,  but  had 
not  yet  been  excavated  far  enough 
to  need  timbers.  The  consideration 
mainly  relied  on  by  the  court  was  the 


absence  of  any  evidence  going  to  show 
that  the  dangerous  condition  of  the 
boulder  could  have  been  discovered  by 
a  reasonably  careful  inspection.  Bat 
it  is  not  at  all  clear  from  the  opinimi 
which  of  the  two  situations  adverted  to 
in  this  and  the  following  paragraphs 
was  contemplated  by  the  court  Nor 
is  tiiere  anything  in  the  language  used 
which  indicates  that  the  essential 
difference  between  the  duties  inci- 
dental to  the  two  situations  was  appre- 
ciated. 

'That  this  is  the  usual  system  in 
the  United  Kingdom  is  indicated  by 
the  following  remarks  made  by  Lord 
Gifford  in  Stewart  v.  Ckiltness  Iron  Co. 
(1877)  4  Sa  Bess.  Cas.  4th  series  962, 
with  regard  to  the  responsibility  of  the 
manager  of  the  mine  in  question,  who 
had  been  joined  with  the  mine  owner 
as  a  codefendant:  "It  was  not  the 
personal  duty  of  the  manager  to  con- 
vey the  prop  wood  from  the  proper 
stores  or  deposits  thereof.  The  manS' 
ger  can  only  be  made  responsible  for 
that  if  the  complaint  be  made  to  him, 
and  if  he  knew  that  those  whose  duty 
it  was  to  bring  forward  the  wood  to 
the  working  faces  had  failed  or  re- 
fused to  do  so." 

In  Allen  v.  Bear  Creek  Coal  Go. 
(1911)  43  Mont  269,  116  Pac.  673,  the 
plaintiff  and  his  two  sons  were  em- 
ployed in  "drawing"  pillars  in  a  room 
.nd  loading  the  coal  into  cars.  As  they 
removed  the  coal,  beginning  at  the 
face,  it  was  their  duty  to  put  in  other 
timber  supports  to  prevent  falls  of 
rock  during  the  work.  Timbers  were 
furnished  for  this  purpose  by  the 
company,  through  the  superintendent 
or  foreman,  upon  request  being  made 
to  the  motorman  in  charge  of  the  can. 
But  the  actual  ground  upon  which  the 
defendant  was  held  liable  was  that  the 
plaintiffs  injury  had  been  caused  by 
conditions  existing  when  he  began 
work. 

*  In  Rowden  v.  Daniell  (Mo.)  supra, 
the  right  of  the  claimant  to  recover 
on  this  footing  was  denied,  for  the 
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sufiBciently  long  time  before  the  acci- 
dent occurred  to  enable  him,  by  the  ex- 
ercise of  reasonable  diligence,  to  de- 
liver the  timber  at  the  place  specified.* 
Such  a  failure  is  deemed  to  be  equally 
culpable  as  regards  the  injured  miner 
himself,  whether  the  request  came 
from  him  or  from  a  fellow  workman.* 

The  employer  is  clearly  responsible 
for  any  injury  which  may  be  caused 
by  the  defective  quality  of  the  timbers 
which  he  furnishes.' 

As  to  the  statutory  .duty  of  the  em- 
ployer to  send  down  timbers,  upon  de- 
mand being  made  by  the  miner,  see 
subd.  III.  of  the  note  to  Henry  v. 
Missouri,  K.  &  T.  R.  Ck>.  post,  1430. 

XIII,  Employer's  lidbUity  for  injuHea 
caused  by  the  improper  em.placem^nt 
of  Umbers. 

It  is  the  duty  of  the  employer  to 


exercise  reasonable  care  in  seeing  that 
the  timbering  erected  by  him  for  the 
purpose  of  protecting  the  miners 
against  injury  from  falling  substances 
is  so  constructed  that  they  will  not, 
while  passing  it,  in  the  course  of  their 
employment,  be  exposed  to  danger  by 
reason  of  the  position  which  it  oc- 
cupies. Where  the  injury  complained 
of  was  received  in  a  completed  entry 
or  passage,  the  only  point  to  be  deter- 
mined is  whether  the  duty  so  pred- 
icated was  properly  discharged.^  On 
the  other  hand,  if  the  claimant  was 
injured  in  a  room  in  which  the  work 
of  excavation  was  still  being  carried 
on,  there  was  also  a  preliminary  ques- 
tion to  be  settled;  viz.,  whether,  as  a 
matter  of  fact,  the  responsibility  for 
the  safe  condition  of  the  timbering  in 
the  portion  of  the  room  in  which  the 


reason  that  tiie  timbers  demanded 
were  intended  for  use  in  a  drift  which 
was  being  opened  out  of  the  shaft  in 
which  he  was  working,  and  conse- 
quently that  the  failure  to  furnish 
them  had  no  connection  with  the  acci- 
dent from  which  his  injury  resulted; 
viz.,  the  fall  of  a  boulder  from  one  of 
the  walls  of  the  shaft. 

See  also  Pennsylvania  Coal  Co.  v. 
Bower  (1909)  159  Ala.  165,  49  So.  805, 
where  the  absence  of  evidence  going 
to  show  a  refusal  by  the  employer  to 
supply  timbers  was  referred  to  as  one 
of  the  factors  which  precluded  re- 
covery. 

In  Zukas  v.  Lehigh  Valley  Coal  Go. 
(1919)  187  App.  Div.  316,  175  N.  Y. 
Supp.  408,  a  verdict  for  the  plaintiff 
was  set  aside  on  the  ground  that  the 
evidence  did  not  establish  the  two 
facts  declared  to  be  vital,  viz.:  "(a) 
That,  prior  to  the  accident,  plaintiff 
had  notified  defendant's  superintend- 
ent (not  merely  mine  foreman)  of  the 
dangerous  condition  and  want  of 
proper  props  to  remedy  it,  and  had 
been  by  the  superintendent  directed  to 
continue  working,  and  told  that  he 
(the  superintendent)  would  send  the 
props  when  he  got  them;  and  (b)  that 
there  was  in  the  mine  a  want  of  suit- 
able props, — here,  those  of  sufficient 
length." 

*In  Wojtylak  v.  Kansas  &  T.  Coal 
Co.  (1905)  188  Mo.  260,  87  S.  W.  506, 
an  instruction  which  authorized  the 
jury  to  find  "that,  prior  to  said  day, 
plaintiff  had   called  upon   defendant 


for  such  props,  and  defendant  had 
failed  to  furnish  them,"  was  disap- 
proved for  reasons  thus  stated :  "There 
was  absolutely  no  evidence  of  any 
demand  lay  the  plaintiff  upon  the  de- 
fendant to  furnish  such  props,  or 
that  the  defendant  had  failed  to 
furnish  them  on  any  day  prior  to 
plaintiff's  injury;  on  the  contrary, 
the  plaintiff  testified  unequivocally, 
in  answer  to  a  question  profiounded 
by  his  own  attorney  on  direct  ex- 
amination, that  he  had  never  ex- 
perienced any  shortage  of  props 
except  on  the  very  day  of  the  accident. 
It  was  error  W  submit  such  a  state  of 
facts  as  this,  and  the  jury  might  have 
well  concluded  that  they  were  author- 
ized to  find  a  previous  demand  and 
denial  of  the  props,  although  plaintiff 
testified  that  he  had  not  been  short  of 
props  on  any  other  day." 

•In  Bauschka  v.  Western  Coal  & 
Min.  Co.  (1910)  95  Ark.  477,  129  S.  W. 
1095,  the  exclusion  of  evidence  as  to 
a  demand  made  by  a  fellow  workman 
was  held  error. 

*In  Hackart  v.  Decatur  Coal  Co. 
(1909)  243  111.  49,  90  N.  E.  257,  affirm- 
ing (1909)  149  111.  App.  661,  the  ad- 
mission of  incompetent  evidence  with 
relation  to  a  count  based  upon  the 
statute  was  held  not  to  be  a  sufficient 
ground  for  setting  aside  the  verdict, 
because  a  violation  of  a  common-law 
duty  had  been  clearly  established  by 
the  evidence  as  to  the  bad  quality  of 
the  props  and  cap  pieces  furnished. 

'In    Madden    v.    Saylor    Coal    Co. 
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accident  happened  rested  upon  the  em- 
ployer or  the  miners.' 

XIT.  —by  the  adoption  of  certain  meth- 
ods of  worTe. 

For  an  injury  occasioned  by  the  em- 


ployers having  prescribed  a  certain 
method  for  carrying  out  the  work  of 
timbering  a  portion  of  his  mine,  an 
action  may  be  maintained  against  him 
if  the  method  was  one  which  a  reason- 
ably   careful    man    would    not  have 


(1907)  133  Iowa,  699,  111  N.  W.  57, 
the  evidence  showed  that  while  the 
plaintiff  was  driving  some  empty  cars 
along  an  entry,  his  mule,  having 
swerved  from  the  track,  was  struck 
by  a  train  of  loaded  cars  then  moving 
in  the  opposite  direction,  and  thrown 
against  one  of  a  row  of  props  erected 
between  the  tracks.  The  consequence 
was  that  the  prop  was  displaced,  and 
some  slate  fell  on  the  plaintiff.  Held, 
that  the  jury  were  justified  in  finding 
that  the  roof  of  the  entry  at  the  point 
in  question  was  insecurely  supported 
by  the  prop  installed,  and  that  it 
was  negligence  on  the  part  of  the  de- 
fendant to  place  the  props  between 
the  two  tracks  without  securely 
fastening  them  at  both  ends,  so  that 
they  could  not  be  displaced  by  such  a 
collision.  The  contention  that  the 
question  whether  the  entry  at  the 
point  in  question  should  have  been 
timbered  by  cross  timbers  was  im- 
material to  any  issue  in  the  case  was 
thus  disposed  of:  "This  cannot  be  so, 
because  it  was  incumbent  upon  the 
plaintiff  to  show  that  the  defendant 
was  negligent  in  using  props  in  the 
way  and  manner  that  it  did,  and,  for 
the  purpose  of  so  showing,  jt  was 
clearly  competent  to  show  another 
safe  and  convenient  way  of  supporting 
the  roof  of  the  entry." 

In  Hiller  v.  Mt.  Olive  &  S.  Coal  Co. 
(1918)  211  III.  App.  91,  an  action  to 
recover  for  the  death  of  a  laborer, 
alleged  to  have  resulted  from  his 
head  having  come  into  collision  with 
a  crossbar  supporting  the  roof,  while 
he  was  sitting  on  a  car,  the  question 
whether  the  place  was  reasonably 
safe  was  held  to  be  one  for  the  jury, 
the  evidence  being  that,  at  the  point 
where  the  accident  occurred,  the  roof 
became  abruptly  6  inches  lower,  that 
this  portion  of  the  entry  was  dark,  the 
nearest  light  being  90  feet  away;  and 
that  the  roof  was  only  3  feet  above 
the  seat  on  which  deceased  and  other 
drivers  were  accustomed  to  ride. 

For  other  cases  in  which  tiie  ques- 
tion of  liability  was  held  to  be  one  for 
the  jury,  see  Birmingham  Fuel  Co.  v. 
Taylor  (1919)  202  Ala.  674,  81  So. 
630    (prop  placed  so   close  to  track 


that  driver  was  caught  and  injured) ; 
Consolidated  Coal  Co.  v.  Lundak 
(1902)  196  111.  594,  63  N.  E.  1079 
(case  properly  left  to  jury,  where  the 
evidence  showed  that  the  prop  in 
question  had  fallen  down  of  itself,  or 
that  it  had  been  knocked  down  by  the 
car  while  the ,  plaintiff  was  driving, 
and  that  the  ensuing  fall  of  the  slate 
by  which  he  was  injured  was  occa- 
sioned by  the  removal  of  the  support 
of  the  roof) ;  Vandalia  Coal  Co.  v. 
Price  (1912)  178  Ind.  546,  97  N.  E. 
429  (driver,  of  motor  was  killed  by 
coming  into  collision  with  a  croastie 
which  had  been  dislocated  on  the  pre- 
ceding trip,  owing  to  the  fact  that  a 
leg  placed  too  close  to  the  track  had 
been  knocked  down  by  one  of  the 
cars) ;  Corson  v.  Coal  Hill  Coal  (3o. 
(1897)  101  Iowa,  224,  70  N.  W.  185, 1 
Am.  Neg.  Rep.  230  (man  in  charge  of 
coal  cars  was  thrown  off,  owing  to  a 
collision  of  the  car  on  which  he  was 
riding  with  a  piece  of  slate  which  had 
fallen  from  the  roof) ;  Main  Jellico 
Mountain  Coal  Co.  v.  Parker  (1910) 
—  Ky.  — ,  124  S.  W.  871  (miner's  hand 
was  crushed  by  coming  into  collision 
with  a  post  set  too  close  to  the  car 
track,  while  he  was  holding  back  a 
loaded  car  in  which  coal  was  being 
conveyed  from  a  room  to  the  adjacent 
entry) . 

'In  Spevack  v.  Coaldale  Fuel  CUi. 
(1911)  152  Iowa,  90,  131  N.  W.  658, 
the  evidence  showed  that  a  tie  with  a 
spike  projecting  from  its  lower  side 
had  been  used  as  a  cap  piece  on  top 
of  a  prop  in  the  room  in  question; 
that,  as  a  mule  driven  by  the  decedent 
passed  under  it,  the  spike  caught  in 
the  hames  of  the  mule,  and  caused  him 
suddenly  to  stop,  so  that  the  loaded 
car  ran  against  him,  thus  crushing 
decedent,  who  was  riding  in  the  usual 
position  between  the  mule  and  the  car. 
The  room  had  been  in  use  for  more 
than  a  year,  and  had  been  excavated 
to  a  length  of  over  225  feet.  About 
125  feet  from  the  entry,  another  room 
.had  been  opened.  As  the  decedent 
was  killed  between  the  mouth  of  this 
room  and  the  entry,  the  portion  of  the 
main  room  where  the  accident  hap- 
pened was  then  serving  as  a  roadway 
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adopted    under    the    circumstances.' 
The  fact  that  he  "pursued  his  own 


method  carelessly"  also  constitutes  a 
ground    of   liability,    irrespective   of 


for  both  rooms.  The  contention  on 
the  defendant's  part  was  that,  under 
this  agreement,  the  safety  of  the  roof 
and  the  suflBciency  of  the  timbering 
were  left  to  the  miners  in  charge  of 
the  rooms,  and  that,  if  the  timbering 
was  defective,  the  fault  was  with  the 
miners  themselves,  who  had  erected 
the  props,  and  who  were  fellow 
servants  of  the  decedent.  The  de- 
fendant introduced  in  evidence,  from 
"The  Des  Moines  Agreement  of  the 
United  Mine  Workers  and  Operators," 
applicable  to  the  operation  of  this 
mine,  certain  resolutions,  by  one  of 
which  it  is  recited  that  the  company 
should  furnish  all  necessary  timbers, 
and  the  miners  should  keep  their 
rooms  securely  propped.  On  the 
other  hand  plaintiff  offered  evidence 
tending  to  show  a  custom  and  usage 
under  which  it  was  the  duty  of  the  pit 
boss  and  the  timberman  working  under 
him  to  maintain  all  the  tracks  and 
roads  in  the  mine  in  a  safe  condition 
for  the  drivers,  after  the  miners  had 
set  up  their  timbers  as  they  worked 
out  the  room.  After  the  admission  of 
this  testimony,  the  trial  judge,  on  the 
defendant's  motion,  struck  it  out,  as 
being  irrelevant  to  any  issue  in  the 
case,  and  directed  a  verdict  for  the 
defendant.  Held  error.  The  cburt 
said:  "The  resolution  above  referred 
to  evidently  related  to  the  duty  of  the 
defendant  with  reference  to  the  safety 
of  the  miners,  and  not  with  reference 
to  its  duty  as  to  the  safety  of  drivers 
employed  in  their  work  in  operating 
cars,  and  the  removal  over  such  tracks 
of  coal  from  distinct  portions  of  the 
room,  or  from  other  rooms  which  had 
been  opened  from  it.  It  is  conceded 
that  defendant  was  chargeable  with 
the  duty  of  maintaining  the  entries 
in  a  safe  condition  for  use  by  the 
drivers,  and  the  portion  of  room  7  in 
which  the  accident  happened  was  not, 
in  the  nature  of  its  use,  different 
from  an  entry.  If  it  was  customary 
for  the  pit  boss  and  the  timberman 
working  under  him  to  inspect  the 
entries  and  those  portions  of  the 
rooms  which  were  used  practically  as 
entries  through  which  coal  should  be 
hauled,  decedent  had,  we  think,  a 
right  to  rely  upon  such  custom  as  a 
protection  against  danger  from  im- 
proper timbering."  The  principal  con- 
troversy was   as  to  whether,  at  the 


place  where  the  accident  happened, 
the  defendant  was  chargeable  with 
the  condition  of  the  props  and  cap 
pieces  supporting  the  roof  which  had 
been  originally  placed  by  the  miners 
working  in  room  7  as  the  work  pro- 
gressed. Compare  also  the  cases  cited 
under  t  (3)  of  subd.  X.,  supra. 

*In  Swearingen  v.  Consolidated 
Troup  Min.  Co.  (1908)  212  Mo.  524, 
111  S.  W.  545,  the  plaintiff  was  a 
member  of  a  gang  of  laborers  who 
were  engaged  in  the  work  of  timber- 
ing and  of  cutting  a  side  drift,  under 
the  supervision  and  direction  of  a 
ground  foreman.  The  sets  of  timber- 
ing consisted  of  four  posts  surmounted 
by  caps,  and  a  superstructure  reaching 
near  the  roof  of  the  drift.  After  this 
last  set  had  been  erected,  the  ground 
boss  directed  the  plaintiff  and  his 
work  mate  to  drill  a  hole  in  the  face 
of  the  drift  and  blast  it  with  dynamite, 
and  then  went  off  to  another  part  of 
the  mine.  The  explosion  drove  one  of 
the  posts  of  the  superstructure  con- 
siderably out  of  place,  and  the  plain- 
tiff was  injured  as  a  result  of  obeying 
an  order  of  the  foreman  to  climb  up 
and  take  it  down.  The  gravamen  of 
thepetition  was  that  the  plaintiff  had 
ben  injured  by  reason  of  the  negli- 
gence of  the  ground  foreman  in  fail- 
ing properly  to  brace  the  posts  and 
properly  wedge  and  key  the  timber  to 
the  roof  of  the  drift;  in  failing  to 
properly  inspect  and  ascertain  the 
defective  and  dangerous  condition  of 
the  timbering,  and  in  ordering  plain- 
tiff to  climb  to  the  top  of  the  same, 
and  in  assuring  him  that  it  was  safe 
to  do  so,  when,  in  fact,  it  was  not  safe. 
The  testimony  of  both  witnesses  for 
the  defendant  indicated  that  there  was 
a  safer  method  to  get  the  timbers 
down  than  that  of  sending  a  man  to 
climb  up  the  tottering  structure,  but 
the  foreman  did  not  even  examine  it 
from  the  slope  of  the  pile  of  earth. 
A  verdict  for  the  plaintiff  was  sus- 
tained. The  objection  that  it  was 
error  to  admit  plaintiff's  evidence 
tending  to  prove  that  the  ground  fore- 
man stopped  the  work  of  building  the 
last  set  of  timbers  before  it  was 
properly  wedged  against  the  roof  and 
braced  was  held  untenable,  because 
such  evidence  was  relevant  with  re- 
gard to  all  the  alleged  acts  of  negli- 
gence. 
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whether  that  method  was  or  was  not  a 
proper  one.* 

Xr.  Bmployer'a  UabUity  conatdered  with 
referenoe  to  the  quality  of  his  duty  in 
respect  of  the  timbering  of  the  mine. 

In  any  jurisdiction  in  which  the 
duty  of  an  employer  to  furnish  a  safe 
place  of  wcfrk  for  his  servants  is  re- 
garded as  absolute  and  non-delegable, 
a  description  applicable  to  nearly  all 
the  American  states,'  the  fact  that 
the  unsafe  conditions  created  by  the 
want  of  timbering,  or  by  defective 
timbering,  were   attributable  to  the 


negligence  of  a  fellow  servant  of  the 
person  injured  by  reason  of  the  ex- 
istence of  those  conditions,  does  not 
absolve  the  employer  from  liabilitr 
for  the  injury.*  In  this  point  of  view 
the  operator  of  a  mine  is  considered 
to  be  answerable  for  the  negligence 
of  various  classes  of  superior  em- 
ployees invested  with  functions  of 
control  as  respects  the  whole  under- 
ground workings  of  the  mine,  or  the 
particular  portion  of  those  workings 
in  which  the  injury  complained  of 
was  received.*     Other  employees  of 


'Vanesse  v.  Catsburg  Coal  Cp. 
(1893)  169  Pa.  403,  28  Atl.  200. 
There  the  evidence  was  held  to  war- 
rant the  inference  that  "leaving  this 
ton  or  two  of  loose  material  to  fall  on 
and  crush  those  who  came  after  [the 
timbermen]  was  not  the  result  of  a 
mistaken  judgment  as  to  method,  but 
of  indifference  to  the  consequences  of 
carelessness  in  carrying  out  that 
method." 

'See,  generally,  Labatt,  Mast.  &  S. 
chap.  64. 

'This  doctrine  and  its  rationale 
are  clearly  stated  in  the  following 
passage  of  the  opinion  in  Western 
Goal  &  Min.  Co.  v.  Ingraham  (1895) 
17  C.  C.  A.  71,  36  U.  S.  App.  1,  70  Fed. 
219:  "After  a  mine  is  once  opened 
and  timbered,  it  is  the  duty  of  the 
owner  or  operator  to  use  reasonable 
care  and  diligence  to  see  that  the 
timbers  are  properly  set,  and  keep 
them  in  proper  condition  and  repair. 
For  this  purpose  it  is  his  duty  to 
provide  a  competent  mining  boss  or 
foreman  to  make  timely  inspections  of 
the  timbers,  walls,  and  roof  of  the 
mine,  to  the  end  that  the  miners  may 
not  be  injured  by  defects  or  dangers 
which  a  competent  mining  boss  or 
foreman  would  discover  and  remove. 
This  is  a  positive  duty  which  the 
master  owes  the  servant.  A  neglect 
to  perform  this  duty  is  negligence  on 
the  part  of  the  master,  and  he  cannot 
escape  responsibility  for  such  negli- 
gence  by  pleading  that  he  devolved 
the  duty  on  a  fellow  servant  of  the 
injured  employee.  It  is  an  absolute 
duty  which  the  master  owes  the 
servant  to  exercise  reasonable  care 
and  diligence  to  provide  the  servant 
with  a  reasonably  safe  place  in  which 
to  work,  having  regard  to  the  kind  of 
work  and  the  conditions  under  which 
it  must  necessarily  be  performed ;  and 


whenever  the  master,  instead  of  per- 
forming this  duty  in  person,  delegates 
it  to  an  officer  or  servant,  then  such 
officer  or  servant  stands  in  the  place 
of  the  master,  and  the  negligence  of 
such  officer  or  servant  is  the  negli- 
gence of  the  master;  and  any  servant 
injured  by  such  negligence  may  re- 
cover from  the  master  for  such  injury 
regardless  of  the  relation  the  injured 
servant  sustained  to  the  officer  or 
servant  whose  negligence  resulted  in 
inflicting  the  injury.  .  .  .  The  ques- 
tion as  to  whose  duty  it  was  to  keep 
the  mines  when  once  opened  and 
timbered  in  a  reasonably  safe  condi- 
tion was  one  of  law,  and  not  one  of 
fact,  depending  upon  the  varying 
opinions  of  the  miners,  and  the 
testimony  introduced  or  offered  on  that 
subject  was  irrelevant  and  immate- 
rial." 

*The  following  employees  have 
been  treated  as  vice  principals: 

Manager,  Kelley  v.  Fourth  of  Jnly 
Min.  Co.  (1895)  16  Mont.  484,  41  Pac. 
273. 

Superintendent.  Western  Invest 
Co.  V.  McFarland  (1908)  91  C.  C.  A. 
604,  166  Fed.  76;  Republic  I.  &  Steel 
Co.  V,  Pshonko  (1918)  163  C.  C.  A. 
676,  261  Fed.  682;  Sloss-Sheffield 
Steel  &  I.  Co.  V.  Green  (1909)  159 
Ala.  178,  49  So.  301;  Quincy  Coal  Co. 
V.  Hood  (1875)  77  III.  68,  12  Mor. 
Min.  Rep.  148;  Steams  Coal  & 
Lumber  Co.  v.  Spradlin  (1917)  176  Ky. 
405,  196  S.  W.  781;  Tetherton  v. 
United  States  Talc  Go,  (1899)  41  App. 
Div.  613,  58  N.  Y.  Supp.  55,  aflSrmed 
in  (1901)  165  N.  Y.  666,  59  N.  E.  1131; 
AInslie  Min.  &  R.  Co.  v.  McDougall 
(1909)  42  Can.  S.  C.  420. 

Mine  foreman  or  boss. 

Colorado. — Cripple  Creek  Min.  Co. 
v.  Brabant  (1906)  37  Colo.  423,  87 
Pac.  974. 


Digitized  by 


Google 


ANNO.— TIMBERING  MINE. 


1419 


the  higher  grades  who  have  been 
treated  as  vice  principals  are  the  foN 
lowing:  Mine  inspectors;*  foreman 
appointed  to  inspect  the  timbers, 
walls,  and  roofs  of  the  mine;*  fore- 
man appointed  to  direct  and  super- 
intend tiie  timbering  work.'  It  has 
also  been  held  that  the  employer  is 
chargeable    with    the    negligence    of 


employees  who  periderm  the  manual 
work  of  timbering  a  roof,'  or  of  se- 
curing it  by  taking  down  loose  rocks.' 
In  a  few  instances  the  nonliability 
of  the  operator  has  been  affirmed 
with  respect  to  the  negligence  of  em- 
ployees belonging  both  to  the  higher 
and  lower  grades.'  But  in  a  juris- 
diction  in   which  the  negligence   of 


Indiana. — ^Diamond  Block  Coal  Co. 
V.  Cuthbertson  (1906)  166  Ind.  290,  76 
N.  E.  1060;  Antioch  Coal  Co.  v.  Rockey 

(1907)  169  Ind.  247,  82  N.  E.  76 
(statutory  mine  boss) ;  Linton  Coal  & 
Min.  Co.  V.  Persons  (1895)  16  Ind. 
App.  69,  48  N.  E.  651. 

Kentucky. — ^Ada  Coal  Co.  v.  Lin- 
ville  (1913)  152  Ky.  2,  153  S.  W.  21; 
Jellico  Coal  Min.  Co.  v.  Helton  (1914) 

167  Ky.  610,  168  S.  W.  744. 
Michigan.— Lewis  y.  Detroit  Vitri- 
fied Brick  Co.  (1911)  164  Mich.  487, 
129  N.  W.  726. 

Minnesota. — Tomazin  v.  Shenango 
Furnace  Ck>.  (1908)  108  Minn.  834, 114 
N.  W.  1128. 

Missouri. — Hall  v.  Manufacturers 
Coal  &  Coke  Co.  (1914)  260  Mo.  861, 

168  S.  W.  927,  Ann.  Cas.  1916C,  875; 
Anderson  v.  Western  Coal  &  Min.  Co. 
(1909)  138  Mo.  App.  76,  119  S.  W.  986. 

OhiOb — ^Wellston  Coal  Co.  v.  Smith 
(1901)  65  Ohio  St.  70,  55  L.R.A.  99, 
87  Am.  St.  Rep.  547,  61  N.  E.  143,  10 
Am.  Neg.  Rep.  446. 

Virginia. — ^Russell  Creek  Coal  Co. 
V.  Wells  (1898)  96  Va.  416,  31  S.  E. 
614. 

Mining  captain.  Anderson  v.  Pitt 
Iron  Min.  Co.  (1909)  108  Minn.  261, 
121  N.  W.  915. 

Ground  foreman  or  boss.  Hurst  v. 
Nineteen  Hundred  Mine  Min.  Co. 
(1911)  160  Mo.  App.  53, 141  S.  W.  470; 
Swearingen  v.  Consolidated  Troup 
Min.  Co.  (1908)  212  Mo.  524,  111  S.  W. 
546. 

Pit  boss.  Hancock  v.  Keene  (1892) 
5  Ind.  App.  408,  32  N.  E.  329;  Tether- 
ton  V.  United  States  Talc  Co.  (1899) 
41  App.  Div.  613,  58  N.  Y.  Supp.  55, 
affirmed  in  (1901)  165  N.  Y.  665,  59 
N.  E.  1131;  McKenzie  v.  North  Coast 
Colliery  Co.  (1909)  56  Wash.  495,  28 
LJR.A.(N.S.)  1244,  104  Pac.  801; 
Gennaux  v.  Northwestern  Improv.  Co. 
(1913)  72  Wash.  268,  180  Pac.  495. 

Bank     boss.      Smith    v.     Garrison 

(1908)  32  Ky.  L.  Rep.  1278,  108  S.  W. 
293;  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Munsey  (1909)  110  Va.  156,  65  S.  E. 
478. 


Shift  boss.  Bunker  Hill  &  S.  Min. 
&  Concentrating  Co.  v.  Jones  (1904) 
65  C.  C.  A.  363,  130  Fed.  813;  Ander- 
son  V.  Pitt  Iron  Min.  Co.  (1909)  108 
Minn.  261,  121  N.  W.  915. 

*  Bunker  Hill  &  S.  Min.  &  Concen- 
trating Co.  V.  Jones  (Fed.)  supra; 
Blazenic  v.  Iowa  &  W.  Coal  Co.  (1897) 
102  Iowa,  706,  72  N.  W.  292. 

•Western  Coal  &  Min.  Co.  v.  Ingra- 
ham  (1895)  17  C.  C.  A.  71,  86  U.  S. 
App.  1,  70  Fed.  219. 

•Ohio  Copper  Min.  Co.  v.  Hutch- 
ings  (1909)  96  C.  C.  A.  658,  172  Fed. 
201. 

'Grant  v.  Vamey  (1895)  21  Colo. 
329,  40  Pac.  771;  United  Coal  Min.  Co. 
V.  Daugherty  (1911)  51  Ind-  App.  165, 
96  N.  E.  477;  Corson  v.  Coal  Hill  Coal 
Co.  (1897)  101  Iowa,  224,  70  N.  W.  185, 
1  Am.  Neg.  Rep.  230;  Williams  Coal  Co. 
V.  Cooper  (1910)  138  Ky.  287,  127  S. 
W.  1000;  Consolidated  Coal  Co.  v. 
Music  (1916)  172  Ky.  153,  189  S.  W. 
200;  Borderland  Coal  Co.  v.  Kirk 
(1818)  180  Ky.  691,  203  S.  W.  534. 

In  (Consolidated  Coal  Co.  v.  Scheiber 
(1897)  167  DL  539,  47  N.  E.  1052,  the 
court  went  no  further  than  to  decline 
to  say,  as  a  matter  of  law,  that  the 
timberman  who  propped  the  roof  was 
a  fellow  servant  of  a  driver  of  a  car. 

•Rhodes  v.  Walker  (1909)  —  Ky. 
!— ,  115  S.  W.  257.  Contra,  see  Fosburg 
V.  Phillips  Fuel  Co.  (Iowa)  note  9, 
infra. 

•In  Tutwiler  Coal,  Coke  &  I.  Co.  v. 
Farrington  (1906)  144  Ala.  157,  89  So. 
898,  it  was  held  that  a  mine  foreman, 
intrusted  with  the  duty  of  seeing  that 
the  "ways,  works,  machinery,  and 
iplant"  are  maintained  in  proper  con- 
dition, was  not  a  vice  principal. 
Eureka  Co.  v.  Bass  (1886)  81  Ala.  200, 
60  Am.  Rep.  152,  8  So.  216, 13  Am.  Neg. 
Cas.  141,  was  overruled. 

In  Fosburg  v.  Phillips  Fuel  Co. 
(1894)  93  Iowa,  54,  61  N.  W.  400,  a 
laborer  engaged  in  taking  down  loose 
slate  from  the  roof  of  an  entry  was 
held  to  be  the  fellow  servant  of  a 
miner  who  was  killed  by  a  rock  which 
fell  upon  him  at  the  place  where  this 
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such  employees  is  not  imputed  to  the 
employer,  an  action  may  be  main- 
tained against  him  If  the  evidence 
shows  that  his  own   negligence,   or 


that  of  an  employee  who  is  con- 
sidered to  be  a  vice  principal,  was  a 
concurrrent  cause  of  the  injury  ccan- 
plained  of." 


work  was  being  performed,  while  he 
.was  carrying  timber  towards  his 
room.  Contrast  Rhodes  v.  Walker 
(Ky.)  note  7,  supra. 

In  Golden  v.  Mt.  Jessup  Coal  Co. 
(1909)  225  Pa.  164,  73  Atl.  1103,  it 
was  held  that  a  mine  owner  was  not 
liable  for  the  negligence  of  a  certified 
foreman  in  placing  a  prop  so  near  a 
track  that  there  was  not  a  "sufficient 
clearance  for  cars  ordinarily  em- 
ployed." 

In  Hall  v.  Johnson  (1865)  2  Hurlst. 
&  C.  589,  159  Eng.  Reprint,  662, 
34  L.  J.  Exch.  N.  S.  222,  11  Jur. 
N.  S.  80,  11  L.  T.  N.  S.  779,  13 
Week.  Rep.  411,  9  Mor.  Min.  Rep. 
684,  an  underlooker  in  a  mine,  whose 
duty  it  was  to  examine  the  roof,  and 
prop  it  up,  if  dangerous,  was  a  fellow 
servant  of  a  workman. 

In  Stewart  v.  Coldness  Iron  Co. 
(1877)  4  Sc.  Sess.  Cas.  4th  series, 
952,  where  it  was  held  that  a  mine 
owner  is  not  liable  for  the  negligence 
of  his  employees  in  failing  to  prop  a 


passage  securely,  Lord  Ormsdale  ob- 
served: "The  company  having  sap- 
plied  plenty  of  wood,  no  case  can  be 
maintained  on  that  point  (the  groand 
of  its  failure  to  do  so).  And  if  the 
wood  being  supplied  was  not  carried 
to  and  laid  down  in  suitable  places  in 
the  pit,  that  must  have  been  the  fault, 
not  of  the  company,  but  of  others 
employed  in  the  pit." 

In  United  States  Gjrpsum  Co.  v, 
Sliwienska  (1910)  106  C.  C.  A.  38, 183 
Fed.  688,  a  prop  setter  and  tracklayer 
was  held  to  be  the  fellow  servant  of 
the  decedent,  another  prop  setter,  who 
was  assisting  him  to  shift  the  track  in 
a  gypsum  mine, — an  operation  which 
required  the  removal  of  standing 
props. 

M  Freeman  v.  Sand  Coulee  Coal  Co. 
(1901)  26  Mont  194,  64  Pac.  347; 
Tetherton  v.  United  States  Talc  Co. 
(1899)  41  App.  Div.  613,  58  N.  T. 
Supp.  55,  affirmed  in  (1901)  165  N.  Y. 
665,  59  N.  E.  1131.  C.  B.  L 


JOHN  FENOGLIO,  Admr.,  etc.,  of  Antonio  Fenoglio,  Deceased,  Plff.  in 

Err., 

V. 

FOLSOM-MORRIS  COAL  MINING  COMPANY. 

Oklahoma  Supreme  Court  — May  3,  1921, 
■     (—  Okla.  — ,  198  Pac.  69.) 

Master  and  servant  —  failure  to  furnish  mine  props  —  assumption  of  risk. 

1.  In  an  action  for  damages  for  the  wron^ul  death  of  a  coal  miner 
alleged  to  have  occurred  as  the  direct  and  proximate  result  of  the  failure 
of  the  employer  to  furnish  props  and  cap  pieces,  and  of  the  mine  foreman 
to  abate  all  dangerous  conditions  reported  to  him  and  to  inspect  said  mine 
as  provided  in  §§  3984  and  3988  of  Rev.  Laws  1910,  the  defendant  cannot 
take  advantage  of  the  defense  of  assumption  of  risk;  and  it  is  the  duty 
of  the  trial  court,  where  there  is  evidence  which  reasonably  tends  to  sup- 
port the  plaintiff's  theory  that  the  employer  has  failed  to  perform  his 
statutory  duty  in  safeguarding  a  coal  mine  as  required  by  the  statute,  to 
instruct  the  jury  as  to  the  duty  of  the  employer  as  prescribed  by  the  statute, 
and  a  failure  to  do  so  constitutes  reversible  error. 

[See  note  on  this  question  beginning  on  page  1430.] 

—  violation   of   statutory  duty— con-     ceased    person    for   wrongful   death, 

wherein  it  is  alleged  that  the  death  of 
the  deceased  resulted  from  a  violation 


tribntory  negligence, 

2.  In  an  action  for  damages  by  the 
administrator  of  the  estate  of  a  de- 

Headnotes  by  Kennamer,  J. 
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of  a  statutory  duty  imposed  upon  an 
employer,  the  contributory  negligence 
of  the  person  injured  may  be  urged  as 
a  defense  thereto,  unless  the  statute 


prescribing  the  duty  of  the  employer 
expressly  excludes  such  defense. 

[See  8  B,  C.  L.  780,  781;  18  R.  C.L. 
634.] 


Errok  to  the  District  Court  for  Coal  County  (Linebaugh,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  an  action  brought  to  recover  dam- 
ages for  the  wrongful  death  of  plaintiff's  decedent,  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   J.    R.    Wood   and    E.    N.     his  death  was  caused  by  the  neg- 


Holland,  for  plaintiff  in  error 

If  the  company  failed  to  comply  with 
any  statutory  requirement,  and  if  as 
a  result  of  such  failure  an  employee 
is  injured  or  killed,  the  defense  of 
assumed  risk  is  not  available. 

Jones  V.  Oklahoma  Planing  Mill  & 
Mfg.  Co.  47  Okla.  477,  147  Pac.  999; 
Curtis  &  G.  Co.  v.  Pribyl,  38  Okla.  511, 
49  L.R.A.(N.S.)  471,  134  Pac.  71; 
Great  Western  Coal  &  Coke  Co.  v. 
Coffman,  48  Okla.  404,  148  Pac.  30. 

Mr.  George  Trice  for  defendant  in 
error. 

Kennamer,  J.,  delivered  the  opin- 
ion of  the  court : 

This  action  was  filed  in  the  dis- 
trict court  of  Coal  county  on  April 
24,  1917,  by  John  Fenoglio,  admin- 
istrator of  tiie  estate  of  Antonio 
Fenoglio,  deceased,  asrainst  the  Fol- 
som-Morris  Coal  Mining  Company, 
a  corporation,  to  recover  damages 
on  account  of  the  deatli  of  Antonio 
Fenoglio.  The  material  allegations 
of  the  petition  filed  by  the  plaintiff 
in  error,  John  Fenoglio,  as  the  ad- 
ministrator of  the  estate  of  Antonio 
Fenoglio,  plaintiff  below,  alleges 
that  Antonio  Fenoglio  was,  on  the 
14th  day  of  March,  1917,  employed 
by  the  Folsom-Morris  Coal  Mining 
Company  in  the  capacity  of  a  coal 
digger  in  mine  No.  8;  that  while 
working  at  his  emplo3mient  in  the 
last  room  of  said  mine,  not  num- 
bered, off  of  second  south  entry  in 
mine  No.  8,  at  which  place  he  had 
been  directed  by  the  defendant  to 
work,  and  while  so  engaged  in  said 
work  and  service  of  the  defendant 
company,  without  negligence  on  his 
own  part,  the  said  Antonio  Fenoglio 
was  killed  by  a  fall  of  coal  from  the 
roof  at  or  near  the  point  and  just 
above  where  he  was  working;  that 


lect  and  carelessness  of  the  defend- 
ant; that  the  defendant's  negligence 
consisted  of  its  failure  to  furnish 
the  necessary  timbers  for  propping 
the  overhanging  coal  in  the  roof  in 
the  room  in  which  the  deceased  was 
j^orking;  failure  to  inspect  the  mine 
and  supervise  the  work  as  required 
by  law;  and  in  substance  pleaded  a 
general  violation  of  §§  3983,  3984, 
3988,  and  3989  of  the  Revised  Laws 
of  1910. 

The  defendant  filed  answer  deny- 
ing the  allegations  of  the  petition 
pleading  assumption  of  risk  and 
contributory  negligence.  The  cause 
was  tried  and  the  issues  of  fact  sub- 
mitted to  a  jury  on  the  3d  day  of 
October,  1917,  which  resulted  in  a 
verdict  in  favor  of  the  defendant. 
The  plaintiff  in  due  time  filed  a  mo- 
tion for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  judgment 
entered  in  favor  of  the  defendant. 
The  plaintiff  brings  the  case  here 
for  review,  having  assigned  numer- 
ous grounds  of  error.  There  is  one 
question  of  law  involved  in  this 
cause  that  is  decisive  of  this  appeal, 
and  all  the  different  assignments  of 
error  may  be  considered  under  the 
one  proposition.  The  question  pre- 
sented is  the  correctness  of  the  in- 
structions of  the  court  to  the  jury 
in  which  the  court  in  substance  in- 
structed the  jury  that  the  right  of 
the  plaintiff  to  recover  in  the  action 
was  governed  by  the  ordinary  com- 
mon-law liability.  It  appears  upon 
a  careful  examination  of  the  record 
that  the  court  assumed  that  the  de- 
ceased was  killed  by  the  falling  of 
coalt  which  was  caused  by  his  work 
in  undermining  it,  and  that  he  as- 
sumed the  risk  incident  to  his  em- 
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ployment.    Therefore  the  employer 
would  not  be  held  liable. 

The  court  in  his  instruction  to  the 
jury  failed  to  specifically  instruct 
the  jury  what  the  statutory  duties 
of  the  employer  were,  but  presented 
the  case  to  the  jury  upon  the  theory 
that  the  common-law  rule  of  master 
and  servant  applied.  The  plaintiff, 
by  different  instructions,  requested 
the  court,  almost  in  the  language  of 
the  statute,  to  instruct  the  jury  upon 
the  statutory  duties  of  the  defend- 
ant. The  court,  in  failing  to  in- 
struct the  jury  as  to  the  duties  of 
the  defendant  under  the  statute, 
committed  reversible  error. 

In  an  action  for  damages,  wher^ 
the  plaintiff  relies  upon  acts  of  neg- 
ligence which  constitute  a  violation 
of  a  statutory  duty  which  the  plain- 
tiff claims  was  the  direct  and  proxi- 
mate cause  of  the  injury,  the  de- 
fendant cannot  take 
advantage  of  the 
defense  of  assump- 
tion of  risk.  Jonei 
V.  Oklahoma  Plan- 
ing MiU  &  Mfg.  Co.  47  Okla.  477, 
147  Pac.  999;  Whitehead  Coal  Min. 
Co.  V,  Schneider,  75  Okla.  175,  183 
Pac.  49;  Curtis  &  G.  Co.  v.  Pribyl, 
38  Okla.  511,  49  L.R.A.(N.S.)  471, 
134  Pac.  71;  Great  Western  Coal  & 
Coke  Co.  V.  Coffman,  43  Okla.  414, 
143  Pac.  30. 

The  rule  appears  to  be  well  set- 
tled in  this  jurisdiction  that,  upon  a 
failure  of  the  employer  to  comply 
with  his  statutory  duties  which  re- 
sulted in  injury  to  the  employee,  the 
defense  of  assumption  of  risk  is  not 
available.  The  de- 
7tot»"orrdSty-  fense,  however,  of 
£tt«i->l-"'  contributory  negli- 
gence,  is  available. 
Jones  V.  Oklahoma  Planing  Mill  & 
Mfg.  Co.  supra. 

In  the  case  at  bar  the  defendant 
in  error  failed  to  file  briefs  as  re- 


M»mt»r  and  aerr 
ant— fallarr  to 
fnrntnU    mine 
props — nasanip- 
tloii  of  rlxk. 


quired  by  rule  No.  7  of  this  court, 
and  it  is  not  incumbent  upon  the 
court  to  search  the  record  to  find 
some  theory  upon  which  to  sustain 
the  judgment  if  the  errors  assigned 
and  presented  by  the  plaintiff  in  er- 
ror appear  to  be  reasonably  sus- 
tained. However,  we  have  carefully 
gone  over  the  record  in  this  cause, 
and  have  reached  the  conclusion 
that  the  trial  court  committed  re- 
versible error  in  failing  to  instruct 
the  jury  upon  what  constituted  the 
statutory  duties  of  the  defendant  in 
operating  its  mine,  and  that  the  de- 
fendant would  be  liable  if  the  jury 
found,  from  the  evidence  introduced, 
that  the  defendant  had  failed  to  per- 
form its  statutory  duties,  and  its 
failure  was  the  proximate  cause  of 
the  deceased's  death. 

The  judgment  is  therefore  re- 
versed, and  the  cause  remanded, 
with  directions  to  the  trial  court  to 
grant  the  plaintiff  a  new  trial  and 
proceed  with  said  cause  in  harmony 
with  the  views  herein  expressed. 

Harrison,  Ch.  J.,  and  Pitchford. 
Kane,  and  Johnson,  JJ.,  concur. 


NOTE. 

The  questions  as  to  assumption  of 
risk  and  contributory  negligence 
under  statutes  in  relation  to  the 
timbering  of  mines  are  considered  in 
subd.  v.,  at  p.  1485,  of  the  annotation 
following  Heney  v.  Missouki,  K.  &  T. 
R.  Co.  post,  1430,  on  the  general 
subject  of  the  duty  of  an  employer 
with  respect  to  a  mine  under  statutes 
relating  specifically  to  the  subject 
The  duly  of  the  employer  in  this 
regard,  under  the  common  law  and 
general  employers'  liability  acts,  is 
considered  in  the  annotation  following 
Elk  Horn  Min.  Corp.  v.  Vanhoose, 
post,  1880. 
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Alabama  Supreme  Court  — Hay  13,  1916. 
(192  Ala.  601,  68  So.  990.) 

Master  and  servant  —  duty  to  furnish  props  for  mine  —  length. 

1.  Failure  of  a  mine  owner  to  furnish  props  of  the  exact  height  of  the 
room  where  they  are  to  be  used,  as  ordered  by  the  employee,  does  not 
render  him  liable  for  breach  of  statutory  du^  to  furnish  timbers  of 
suitable  length  if  those  furnished  are  the  proper  length  when  used  in 
connection  with  the  customary  cap  board. 

[See  note  on  this  quesUon  beginning  on  page  1430.] 


Trial  —  jury  —  utility  of  mine  props. 

2.  The  jury  must  determine  whether 
compliance  with  a  statute  requiring 
the  furnishing  of  props  of  suitable 
length  has  been  met  by  furnishing 
them  an  inch  longer  than  the  exact 
height  of  the  room,  as  ordered,  if 
they  could  be  used  by  digging  a  small 
hole  in  the  floor  of  the  mine  as  is  usual 
and  customary,  and  could  be  done 
without  unusual  or  extraordinary 
efforts,  and  a  request  that  it  be  done 


would  be  reasonable  and  expected  of 
the  ordinarily  prudent  miner;  and  also 
whether  or  not  it  was  possible  to  dig 
a  hole  in  the  floor  at  the  place  where 
the  props  were  needed. 
—  suitableness  of  props  with  caps. 

3.  The  jury  must  determine  whether 
or  not  the  furnishing  of  mine  props 
which,  with  their  caps,  were  of  the 
length  ordered,  complied  with  a  stat- 
ute requiring  the  furnishing  of  props 
of  suitable  length. 


Appeal  by  defendant  from  a  judgment  of  the  Law  and  Equity  Court 
for  Walker  County  (Sowell,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  breach  by  defendant,  of  its  statutory  duty  to  fur- 
nish mine  props  of  a.  suitable  length.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.      Stokeley,      Scrivner,      &     that  portion  of  count  2  which  al- 


Dominick  and  Bankhead  &  Bankhead 
for  appellant. 

Messrs.  Ray  &  Cooner  for  appellee. 

Gardner,  J.,  delivered  the  opinion 
of  the  court: 

Suit  by  an  employee  against  the 
employer  for  damages  arising  out  of 
an  injury  received  while  digging 
coal  in  the  employer's  mine.  The 
employee  was  at  work  in  a  "room" 
in  the  mine,  which  was  his  working 
place,  when  a  rock  fell  upon  him 
from  the  roof,  resulting  in  the  in- 
juries of  which  he  complains.  The 
case  was  tried  upon  count  6  of  the 
complaint,  the  general  issue,  and 
special  pleas  of  contributory  negli- 
gence Nos.  8,  4,  and  7,  resulting  in 
a  judgment  for  the  plaintiff,  from 
which  this  appeal  is  prosecuted. 

The  sixth  count,  after  adopting 


leged  the  relationship  of  master  and 
servant,  and  that  the  plaintiff  was 
engaged  in  the  discharge  of  his  du- 
ties under  such  employnxent  at  the 
time  of  the  injury,  and  how  the  said 
injury  occurred,  then  proceeds  to  al- 
lege in  substance  that  the  plaintiff 
gave  notice  of  a  demand  or  request 
to  the  person  whose  duty  it  was  to 
deliver,  or  have  delivered,  certain 
props  or  timbers  needed  in  the 
mines ;  and  that  it  was  the  duty  of 
the  defendant  to  promptly  deliver 
the  said  props;  and  that  this  duty 
was  breached  by  it,  in  that  it  failed 
to  deliver  or  have  delivered  said 
props,  and  as  the  proximate  conse- 
quence thereof  plaintiff  was  injured. 
It  is  thus  seen  that  this  count  of 
the  complaint  rested  for  recovery 
upon  the  breach  of  the  statutory 
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duty  set  out  in  §  38  of  an  act  entitled; 
"An  Act  to  Regulatie.  the  Mining  of 
Coal  in  Alabama,"  approved  April 
18,  1911.  Said  section  reads  as  fol- 
lows: "Sec.  38.  It  shall  be  the 
duty  of  persons  operating  coal 
mines  in  this  state  to  keep  at  a 
convenient  place  at  or  near  the  main 
entrance  of  the  mine,  or  in  the 
mines,  a  sufficient  supply  of  props 
and  other  timbers  useful  for  prop- 
ping therein,  of  suitable  lengths  and 
sizes,  for  those  working  in  such 
mines.  It  shall  be  the  duty  of  those 
working  in  said  mines  who  need 
props  or  other  timbers  to  select  and 
mark  the  same  when  needed  for 
propping  by  them,  designating  on 
such  props  or  timbers  the  place  at 
which  the  same  are  to  be  delivered, 
or  give  notice  to  the  person  whose 
duty  it  is  to  deliver  or  have  the  same 
delivered,  of  the  number  and  kind 
of  props  or  other  timbers  needed 
and  of  the  place  at  which  they  are 
to  be  delivered.  It  shall  then  be  the 
duty  of  the  operator  to  promptly 
deliver  or  cause  to  be  delivered  such 
props  or  other  timbers  at  the  place 
designated."    Acts  1911,  p.  500. 

No  question  is  here  presented  as 
to  whose  duty  it  was  to  prop  the 
roof  of  the  mine  in  the  room  where 
the  plaintiff  was  at  work  (Tutwiler 
Coal,  Coke  &  I.  Co.  v.  Farrington, 
144  Ala.  157,  39  So.  898;  Mascott 
Coal  Co.  V.  Garrett,  156  Ala.  290, 
47  So.  149) ,  as  that  question  is  fore- 
closed by  the  plaintiff  himself,  who 
testified  that  it  was  his  "duty  to 
prop  the  roof  when  it  was  to  be 
propped,  and  the  company's  duty  to 
furnish  the  timbers." 

Testimony  for  the  plaintiff  tended 
to  show  that  he  requested  that  the 
conipany  furnish  him  with  props  to 
be  used  at  that  place,  and  that  de- 
fendant failed  to  do  so,  and  there- 
fore violated  its  statutory  duty,  and 
as  the  proximate  consequence  there- 
of the  rock  fell  from  the  roof,  re- 
sulting in  his  injury. 

There  was  also  proof  tending  to 
show  that  the  coal  in  that  room, 
where  the  rock  fell,  was  3  feet  and 
5  inches  high.  It  was  the  conten- 
tion of  the  defendant  that  it  fur- 


nished plaintiff  with  props  3  feet  4 
inches,  3  feet  6  inches,  and  3  feet  8 
and  10  inches,  and  that  in  this  par- 
ticular place  a  prop  3  feet  4  inches, 
as  well  as  one  3  feet  6  inches,  was 
suitable  and  proper  to  be  used,  the 
height  of  the  coal  being  3  feet  5 
inches. 

It  was  further  insisted  by  defend- 
ant that  it  was  customary  and  prop- 
er in  all  well-regulated  mines  to  use 
with  the  props  what  is  known  as  a 
"cap  board."  Indeed,  this  seems  not 
to  be  controverted,  as  the  following 
quotation  from  the  testimony  of  the 
plaintiff  discloses :  "A  cap  board  is 
an  instrument  in  general  use  in  the 
mines,  used  for  the  purpose  of  prop- 
ping. Cap  boards  have  been  used  in 
all  mines  where  I  have  worked.  It 
is  a  board  from  4  to  5  inches  wide 
and  about  12  inches  long  and  about 
1  inch  thick.  When  a  prop  is  an 
inch  diort,  you  can  use  that  other 
inch  by  putting  in  a  cap  board.  A 
man  needs  a  cap  board  under  a  prop 
when  he  uses  it;  that  is  the  way  to 
set  it  up.  If  the  coal  is  4  feet  5 
inches,  you  can  prop  it  with  a  prop 
4  feet  4  inches  and  a  cap  board  1 
inch." 

The  defendant  did  not  have  tim- 
bers cut  3  feet  5  inches,  or  other 
odd-numbered  inches;  but  the  in- 
sistence was  they  had  furnished 
props  3  feet  4  inches,  as  well  as  3 
feet  6  inches,  which  were  entirely 
proper  to  be  used  in  propping  the 
roof  of  the  mine  where  tlie  height  of 
the  coal  was,  as  previously  stated,  3 
feet  6  inches.  There  was  evidence 
to  show  that  it  was  proper  to  use 
cap  boards  over  all  props,  as  testified 
to  by  the  plaintiff  himself:  There 
was  also  evidence  tending  to  show 
that  a  prop  3  feet  6  inches  was  suit- 
able and  was  used  in  well-regulated 
mines  for  propping  purposes  where 
the  height  of  the  coal  was  3  feet  5 
inches,  as  here;  the  same  being  done 
by  digging  an  inch  or  more  in  the 
floor  of  the  mine  and  in  using  a 
"cap"  on  the  prop  where  It  touches 
the  roof. 

The  defendant  offered  to  show 
that  the  props  so  furnished  were  en- 
tirely suitable,  and  such  as  were 
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used  in  all  well-regulated  mines. 
Objection  to  such  testimony  was 
sustained  by  the  court,  and  the  same 
question  was  presented  by  various 
objections  sustained,  as  well  as 
charges  refused.  The  defendant  in- 
sisted that  such  proof  was  offered 
not  only  in  support  of  his  defense 
of  contributory  negligence,  but  also 
to  show  that  by  furnishing  such 
props,  it  had  substantially  complied 
with  its  statutory  duty  and  with  the 
request  of  the  plaintiff,  and  that 
there  was  no  breach  or  violation  of 
such  statutory  duty  as  was  the  prox- 
imate cause  of  the  injuiy. 

On  the  otiier  hand,  it  seems  to 
have  been  the  insistence  of  counsel 
for  the  plaintiff  that,  as  the  testi- 
mony for  the  plaintiff  tended  to 
show  that  he  had  demanded  props 
3  feet  5  inches  in  length,  therefore 
the  testimony  of  the  defendant  to 
the  effect  that  it  had  furnished 
props  8  feet  4,  and  8  feet  6,  inches  in 
length,  was  not  competent,  for  the 
reason  that  it  would  not  be  in  com- 
pliance with  the  statute,  and,  as 
stated  in  the  grounds  of  objection, 
"was  in  violation  of  the  terms  of  the 
statute;"  that,  the  plaintiff  having 
demanded  props  8  feet  5  inches,  it 
was  necessary,  to  comply  with  the 
statute,  that  the  defendant  furnish 
props  of  the  exact  length  and  dimen- 
sions so  demanded;  and  that  proof 
that  it  had  furnished  props  entirely 
suitable  for  the  purpose  needed  was 
incompetent. 

'  Counsel  for  plaintiff  argue  that 
the  above-quoted  statute  is  manda- 
tory, as  has  been  held  by  other 
states  having  statutes  of  similar 
character,  citing  the  following  cases 
dealing  with  the  question:  Mc- 
Danids  v.  Royle  Min.  Co.  110  Mo. 
App.  706,  85  S.  W.  679;  Leslie  v. 
Rich  Hill  Coal  Min.  Co.  110  Mo.  81, 
19  S.  W.  808;  Springfield  Coal  Min. 
Co.  v.  Gedutis,  227  111.  9,  81  N.  E. 
9 ;  Western  Anthracite  Coal  &  Coke 
Co.  v.  Beaver,  192  111.  333,  61  N.  E. 
385;  Kellyville  Coal  Co.  v.  Strine, 
217  111.  516,  75  N.  E.  875;  Sugar 
Creek  Min.  Co.  v.  Peterson,  177  111. 
825,  52  N.  E.  475;  Donk  Bros.  Coal 
&  Coke  Co.  V.  Lucis,  226  111.  23,  80 
15  A.L.R.— 90. 
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N.  E.  560;  Lowe  v.  Clear  Creek 
Coal  Co.  140  Ky.  754,  33  L.R.A. 
(N.S.)  656,  131  S.  W.  1007,  Ann. 
Cas.  1912B,  574;  5  Labatt,  Mast.  & 
S.  pp.  5811-5819;  Druglis  v.  North- 
western Improv.  Co.  41  Wash.  398, 
88  Pac.  101 ;  Morris  Coal  Co.  v.  Don- 
ley, 73  Ohio  St.  298,  76  N.  E.  945. 
The  holdings  of  these  authorities — 
that  a  statute  of  this  character 
places  an  imperative  duty  upon  the 
owner  or  operator,  and  is  therefore 
mandatory,  and  not  directory,  and 
that,  the  statute  being  intended  for 
the  preservation  and  protection  of 
human  life,  it  should  be  so  construed 
that  the  ends  for  which  it  was  in- 
tended may  be  accomplished — are  in 
accord  with  the  holdings  -  of  this 
court  on  questions  of  like  character, 
and  we  so  construe  tiie  statute  here. 
Howels  Min.  Co.  v.  Grey,  148  Ala. 
535,  42  So.  448;  De  Soto  Coal  Min. 
&  Development  Co.  v.  Hill,  179  Ala. 
186,  60  So.  583. 

While  we  construe  this  statute  as 
mandatory,  yet  the  law  is  a  reason- 
able master,  and  it  should  be  so  con- 
strued in  the  light  of  conmion  sense 
in  ascertaining  the  legislative  in- 
tent. The  language  of  the  above- 
quoted  section  plainly  shows  the 
purpose  of  the  act  (the  object  being 
the  preservation  of  human  life)  is 
to  have  furnished  at  a  convenient 
place,  either  in  the  mine  or  near  its 
main  entrance,  a  sufficient  supply  of 
props  and  other  timbers  useful  for 
propping  therein,  and  of  suitable 
lengths  and  sizes,  when  needed  for 
such  purpose  by  the  miner. 

This  cause  of  action  is  based  upon 
the  latter  portions  of  the  above- 
quoted  section,  and  plaintiff  claims 
that  he  gave  notice  of  the  number 
and  kind  of  props  needed,  and  that 
they  were  not  delivered.  Upon  such 
demand  being  made,  it  becomes,  of 
course,  under  the  statute,  the  duly 
of  the  operator  to  comply  therewith ; 
the  demand  itself  being  reasonable 
and  timely.  Springfield  Coal  Min. 
Co.  V.  Gedutis,  227  111.  9,  81  N.  E. 
9.  But  there  is  nothing  in  the  act 
indicating  in  the  least  that  the  oper- 
ator would  be  required  to  furnish 
props  of  the  exact  length,  as  con- 
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tended  by  the  plaintiff,  if  he  in  fact 
furnished  a  sufficient  supply  of 
props  of  suitable  length  and  sizes 
and  useful  for  propping  the  mine  in 
the  place  where  desired  by  the 
plaintiff.  Our  attention  is  directed 
to  the  language  of  the  opinion  in 
Western  Anthracite  Coal  &  Coke  Co. 
V.  Beaver,  192  111.  333,  61  N.  E.  335, 
where  it  was  said  that  the  miner 
must  be  the  one  to  determine  the 
length  and  dimensions  of  the  props 
and  cap  pieces  which  he  deems 
necessary  to  properly  secure  the 
roof  for  his  own  safety.  And  the 
opinion  proceeds:  "If  he  ordered 
6i  feet  props,  the  owner  or  operator 
has  not  complied  with  the  statute 
when  he  has  furnished  props  which 
must  be  spliced  or  sawed  in  two 
before  they  can  be  used." 

But  this  opinion  by  no  means 
lends  color  to  the  argument  that, 
where  the  operator  has  furnished 
props  entirely  suitable  for  the  pur- 
pose for  which  they  were  ordered 
and  which  require  no  unusual  effort 
or  inconvenience  in  setting  them  up, 
it  would  be  in  violation  of  his  duty 
as  a  matter  of  law,  although  they 
might  vary  an  inch  from  the  exact 
dimensions  ordered.  The  reasoning 
of  the  above-cited  authority  is  well 
understood  when  it  is  considered 
that  the  purpose  of  the  act  was  the 
preservation  of  human  life,  and  as 
a  duty  rested  upon  the  operator  to 
furnish  suitable  props,  that  duty  is 
not  met  when  he  furnishes  props 
which  must  be  "worked  over,"  as  it 
were,  before  they  can  be  used. 

The  contention  of  counsel  for  the 
plaintiff  would  lead  to  a  construc- 
tion of  the  statute  wholly  unreason- 
able. Following  the  logic  of  the  in- 
sistence, it  would  leave  it  to  the 
whim  or  caprice  of  the  miner  to  or- 
der props  of  most  unusual  lengths 
and  sizes  unheard  of  in  mining  oper- 
ations. Doubtless  having  this  in 
view,  the  supreme  court  of  Illinois, 
in  Springfield  Coal  Min.  Co.  v. 
Gedutis,  supra,  said:  "We  are  of 
the  opinion  that  under  this  statute, 
when  the  miner  makes  a  reasonable 
and  timely  demand  for  timbers  of  a 
particular  and  specified  kind,  to  be 


used  in  propping  the  roof  of  his 
working  place,  the  operator  should 
furnish  him  with  such  timbers  as 
are  called  for" — ^thus  recognizing 
that  the  demand  of  the  miner  must 
be  reasonable. 

The  insistence  would  further  lead 
to  the  result  that  if  the  props  fur- 
nished were  not  of  the  exact  length 
demanded,  but  varied  therefrom  on- 
ly a  fraction  of  an  inch,  which  might 
in  no  way  affect  their  suitableness 
for  the  purpose  for  which  they  were 
ordered,  nevertheless  the  operator 
had  breached  his  statutory  duty,  and 
liability  had  attached.  It  is  clear 
that  the  legislature  intended  no  sudi 
result,  and  such  a  construction  of 
the  statute  would  be  out  of  harmony 
with  all  reason,  and,  as  previously 
stated,  the  statute  itself  shows  that 
its  purpose  was  to  require  the  oper- 
ator to  furnish  suitable  props  upon 
the  demand  of  the  miner. 

All  the  above-cited  cases  have 
been  carefully  reviewed,  and  we  find 
none  which  go  to  the  length  con- 
tended for  by  counsel  for  the  plain- 
tiff, or,  we  think,  even  tending  in 
that  direction ;  they  are  by  no  means 
in  conflict  with  the  conclusion  we 
have  here  reached.  The  evidence  is 
in  conflict  as  to  whether  or  not 
props  8  feet  6  inches  and  3  feet  4 
inches  were  furnished.  It  would 
seem  that  timbers  3  feet  6  inches 
would  require  that  a  small  hole  be 
dug  in  the  floor  of  the  mine.  If  this 
was  usual  and  customary,  and  could 
be  done  in  this  particular  place 
without  extraordinary  or  unusual 
effort,  and  that  to  request  it  to  be 
done  would  be  rea-  Triai-jorr- 
sonable  and  expect-  "',""*^;j*, 
ed  of  an  ordinarily  "*  "*  *'"*•• 
prudent  miner,  it  would  be  a  ques- 
tion for  the  jury  as  to  whether 
props  of  that  length  were  entirely 
suitable,  and  that  in  furnishing 
them  the  defendant  had  substantial- 
ly complied  with  the  demand.  The 
plaintiff,  however,  testified  that  it 
was  practically  impossible  to  dig  a 
hole  in  the  floor  of  that  mine.  This 
also  would  be  a  question  for  the 
jury;  and  so  as  to  the  props  3  feet 
4  inches.     The  court  should  have 
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admitted  evidence  to  the  effect  that     it  was  error  without 

props  of  that  length  were  entirely 

suitable  for  the  purposes  intended, 
and  that  in  all  well- 
regulated        mines 
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mini^aen^^! ""  they  are  used  with 
a  cap;  and  it  should 
have  beoi  left  to  the  jury  to  deter- 
mine whether  or  not  the  furnishing 

Tri.i-.«it.bie.  of  suclj  props  ^as 
aeu  of  props  a  suDstantuu  com- 
witko-p..  •  piiance  with  the 
plaintiff's  demand  and  with  the 
statutory  duty  placed  upon  the  oper- 
ator; also,  as  to  whether  or  not  the 
failure  to  furnish  props  of  the  exact 
lengtii  of  3  feet  5  inches  was  the 
proximate  cause  of  the  injury.  It 
was  admitted  by  the  plaintiff  that 
no  timbers  were  laid  aside  and 
marked  by  him,  but  he  insisted  that 
he  gave  notice,  and  made  verbal  de- 
mand for  the  props  upon  the  person 
whose  duty  it  was  to  deliver  or  have 
the  same  delivered;  .and  this  was 
sufficient  notice  or  demand  under 
provision  of  the  aboVe-quoted  stat- 
ute. 

The  question  here  discussed  is 
presented  in  several  forms,-  but 
there  is  no  necessity  for  treating 
separately  each  assignment  of  error. 
What  is  here  said  shows  that  a  re- 
versal of  this  case  is  necessary,  and 
will  be  sufficient  for  the  purposes  of 
another  trial. 

Counsel  for  appellee  urge  upon  us 
that,  even  should  error  have  been 
committed  in  the  trial  of  this  cause. 


injury  and 
should  not  work  a  reversal;  and 
they  insist  that  the  defendant  got 
the  benefit  of  the  testimony  notwith- 
standing the  objections,  which  were 
sustained,  and  that  charges  given 
cured  any  error  which  might  have 
been  committed  in  the  refusal  of 
charges  asked  upon  the  theory  above 
indicated.  To  this  insistence  we 
have  given  careful  consideration, 
and,  after  a  painstaking  review  of 
the  record  in  the  casg,  we  are  per- 
suaded that  the  errors  complained 
of  probably  injuriously  affected  sub- 
stantial rights  of  the  parties,  and 
that  therefore  there  is  no  room  for 
the  application  in  this  case  of  the 
rule  as  to  error  without  injury. 

The  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

Anderson,  Ch.  J.,  and  McClellan 
and  Sayre,  JJ.,  concur. 


NOTE. 

The  duty  of  an  employer  with 
respect  to  the  timbering  of  a  mine, 
under  statutes  relating  specifically  to 
the  subject,  is  treated  in  the  annota- 
tion following  Henry  v.  Missouri,  K. 
&  T.  R.  Co.  post,  1430.  The  duty  of 
the  employer  in  this  regard,  under  the 
common  law  and  general  employers' 
liability  acts,  is  considered  in  the 
annotation  following  Elk  Horn  Min. 
Corp.  V.  Vanhoose,  ante,  1380. 


VICTOR  HENRY,  by  Next  Friend, 

V. 

MISSOURI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY,  Appt. 

Kansaa  Supreme  Court  — April  8,  1910. 
(97  Kan.  682, 156  Pac.  578.) 

Master  and  servant  —  mines  —  duty  to  furnish  props. 

The  furnishing  of  prop  timber  at  a  point  half  a  mile  from  the  place 
where  miners  are  working  is  not  a  compliance  with  the  statutory  require- 
ment, that  those  in  charge  of  a  coal  mine  shall  keep  in  easy  access  to  the 
miner  props  of  suitable  length  and  size  for  the  places  where  they  are  to 
be  used,  although  a  miner  may  obtain  them,  in  accordance  with  a  custom 
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in  the  mine,  by  requesting  a  driver  who  may  pass  his  room  to  select  the 
props  at  the  place  where  they  are  kept  and  bring  them  when  he  returns 
from  depositing  his  load  of  coal. 

[See  note  on  this  question  beginning  on  page  1430.] 

(Porter  and  Dawson,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Craw- 
ford County  (Curran,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
failure  of  defendant  to  comply  with  a  statutory  provision  requiring  miners 
to  be  supplied  with  prop  timbers.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  W.  Brown,  James  W.     suitable  length  and  size,  and  easy  of 


Reid,  and  D.  H.  Woolley,  for  appel- 
lant: 

The  operator  is  not  oblisrated  to  in- 
spect the  room  of  the  miner  to  deter- 
mine whether  props  are  needed. 

Brooks  V.  Central  Coal  &  Coke  Co. 
96  Kan.  680,  152  Pac.  616. 

Plaintiff's  own  action  caused  his  in- 
jury. 

Burgin  v.  Missouri,  K.  &  T.  R.  Co. 
90  Kan.  194,  183  Pac.  560. 

Messrs.  C.  A.  McNeill  and  C.  S.  Den- 
ison,  for  appellee: 

No  demand  for  prop  timbers,  under 
the  statute,  is  necessary  or  required. 

Le  Roy  v.  Missouri,  K,  &  T.  R.  Co.  91 
Kan.  548,  138  Pac.  646. 

Whether  or  not  the  statute  had  been 
complied  with  was  a  question  of  fact 
for  the  jury. 

Ozorkiewicz  v.  Carr  Coal  Min.  & 
Mfg.  Co.  83  Kan.  473, 112  Pac.  136. 

Where  the  statute  makes  it  a  duty 
to  furnish  props,  that  duty  cannot  be 
delegated  to  another,  and  when  that 
other  fails,  liability  be  escaped. 

Cheek  v.  Missouri,  K.  &  T.  R.  Co.  89 
Kan.  247, 131  Pac.  617. 

Johnston,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  judg- 
ment secured  by  Victor  Henry,  a 
minor,  against  the  defendant  rail- 
way company,  for  damages  sus- 
tained as  a  result  of  a  large  rock 
falling  upon  him  while  at  work  in 
one  of  the  rooms  of  the  defendant's 
coal  mine  in  Cherokee  county. 

It  was  alleged  in  the  petition  that 
the  injury  was  caused  by  the  failure 
of  the  defendant  to  comply  with  the 
provisions  of  §  4987  of  the  General 
Statutes  of  1909,  requiring  mines 
to  be  supplied  with  prop  timbers  of 


access,  and  that,  if  such  timbers  had 
been  properly  placed  at  the  disposal 
of  the  plaintiff,  he  could  have  used 
them  to  prevent  the  rock  from  fall- 
ing upon  him.  The  answer  of  the 
defendant  alleged  that  at  the  time 
of  the  accident  there  was  a  sai^ly 
of  these  prop  timbers  kept  at  a  cer- 
tain location  in  the  mine,  in  accord- 
ance with  a  custom  common  to  aD 
such  mines,  and  known  to  and  ac- 
quiesced in  by  the  plaintiff,  under 
which  a  miner,  working  in  a  room 
of  a  mine,  was  to  notify  tbe  owner 
or  operator  of  f^e  mine  when  he 
needed  prop  timbers  at  the  place  in 
which  he  was  working.  It  was  fur- 
ther alleged  that  tiie  defendant 
never  received  any  request  for  such 
timbers  from  the  plaintiff  before 
the  accident  occurred,  and  did  not 
know  that  the  plaintiff  had  any  need 
of  them;  and  that  the  injuries  suf- 
fered by  the  plaintiff  were  due,  in 
whole  or  in  part,  to  his  own  negli- 
gence. 

The  rock,  about  8,000  pounds  in 
weight,  which  injured  the  plaintiff, 
had  been  embedded  in  the  roof  of 
the  chamber  or  room  where  he  was 
working,  and  about  three  days  be- 
fore the  accident  occurred,  n<yticiBg 
ti^at  it  was  loose,  he  made  an  un- 
successful attempt  to  pull  it  down. 
He  testified  that  he  notified  the  su- 
perintendent of  the  mine  of  the  con- 
dition of  the  roof,  and  asked  for 
timbers  to  prop  it  up,  specif sring  the 
kind  wanted,  and  the  superintend- 
ent said,  "All  right,"  but  did  not 
furnish  any,  and  he  said  that  he 
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made  no  attempt  other  than  this  to 
set  the  prop  timbers  for  his  room. 
In  the  testimony  of  the  superin- 
tendent he  denied  that  he  had.  had 
any  conversation  with  the  plaintiff 
with  regard  to  the  condition  of  the 
roof  of  the  room.  It  seems  that  the 
supply  of  prop  timbers  for  the  mine 
was  kept  at  a  place  called  the  ''part- 
ing," which  is  the  place  where  the 
drivers  deposit  their  loads  and  take 
back  their  empties,  and  ordinarily, 
when  a  miner  needs  props,  he  asks 
the  driver  as  he  passes  tiie  room  to 
bring  him  the  size  and  kind  wanted, 
and  the  latter  goes  to  the  parting 
where  the  props  are  kept,  selects  the 
proper  ones,  and  leaves  them  in 
front  of  the  miner's  room  on  his  re- 
turn trip.  This  parting  is  about 
half  a  mile  from  the  room  where 
the  plaintiff  was  working.  The 
plaintiff  testified  that  he  kne\y 
where  the  props  were  situated  and 
how  to  get  them,  but  that  he  made 
no  attempt  to  procure  them,  except 
when  he  notified  the  superintendent 
that  he  needed  them.  There  was 
testimony  that  after  the  accident 
some  props  were  seen  near  the 
plaintiff's  room,  as  well  as  eight  or 
ten  in  a  "breakthrough"  across  the 
way  from  his  room,  and  the  super- 
intendent testified  that  those  in  the 
"breakthrough"  had  been  there  for 
three  or  four  weeks.  A  witness  of 
experience  in  mining  testified  that, 
in  his  opinion,  it  would  not  have 
been  good  practice  to  have  timbered 
the  rock,  but  that  it  should  have 
been  taken  down. 

The  principal  question  upon  which 
the  parties  divided  is  whether  there 
was  a  reasonable  compliance  with 
the  statutory  provision  requiring 
the  owner,  agent,  or  operator  of  a 
coal  mine  to  supply  mines  with  prop 
timbers  of  suitable  length  and  size 
and  kept  within  easy  access.  Gen. 
Stat.  1909,  §  4987.  Under  the  stat- 
ute providing  for  the  health  and 
safety  of  miners,  an  owner,  lessee, 
or  operator  of  a  mine  is  liable  for 
any  injury  suffered  by  the  miner 
resulting  from  a  violation  of  the 
act  or  a  wilful  failure  to  comply 
with    its    provisions.      Gen.    Stat. 


1909,  §  4992.  In  respect  to  a  com- 
pliance with  the  statute  it  has  been 
said:  "No  voluntary  act  in  viola- 
tion of  the  statute  is  excused,  and 
no  inaction  where  the  statute  re- 
quires something  to  be  done  is  ex- 
cused, unless  it  be  involuntary.  In  . 
the  case  of  omissions  neither  bad 
purpose  nor  determined  obstinacy 
is  required,  and  one  charged  with 
the  duty  to  observe  the  statute,  who 
intentionally  suffers  mining  opera- 
tions to  proceed  without  taking  pre- 
scribed precautionary  measures 
when  the  circumstances'  demand 
that  they  should  be  taken,  is  guilty 
of  a  wilful  failure  within  the  mean- 
ing of  the  law."  Cheek  v.  Missouri, 
K.  &  T.  R.  Co.  89  Kan.  247,  267, 
131  Pac.  624. 

Were  the  props  which  were  kept 
at  the  parting  about  half  a  mile 
from  the  room  where  the  plaintiff 
was  working,  and  which  he  could 
have  obtained  upon  a  request  of  a 
driver,  who  would  have  brought 
them  on  his  return  for  another  load, 
within  easy  access?  The  principal 
purpose  of  the  requirement  to  keep 
props  within  easy  access  was  the 
safety  of  the  miners,  but  that  was 
not  the  only  consideration.  It  has 
been  said  that  "these  props  are 
placed  within  convenient  reach  of 
the  miner,  so  that  he  can  get  them 
and  put  them  in  proper  place,  when 
needed,  without  unreasonable  loss  of 
time."  Ozorkiewicz  v.  Carr  Coal 
Min.  &  Mfg.  Co.  83  Kan.  473,  112 
Pac.  135. 

Ordinarily  the  compensation  of 
the  miner  is  measured  by  the  quan- 
tity of  coal  mined  by  him,  and  delay 
occasioned  by  waiting  for  props  to 
be  brought  by  drivers  would  pro- 
portionately diminish  the  coal  mined 
and  the  miner's  compensation.  Al- 
tjhough  plaintiff  could  have  obtained 
props  by  that  means,  it  would  have 
been  necessary  for  him  to  await  the 
coming  of  a  driver  and,  after  the 
request  was  made,  to  wait  until  the 
driver  took  his  load  to  the  parting, 
a  distance  of  half  a  mile,  and  when 
the  load  was  dumped,  and  the  props 
obtained  and  loaded  on  the  car,  he 
must  still  wait  and  lose  the  time  it 
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takes  for  the  return  trip.  After 
learning  of  the  necessily  of  the 
props  and  requesting  that  they  be 
furnished,  the  miner  must  either 
suspend  his  work  and  lose  the  time 
that  will  elapse  while  waiting  for 
the  bringing  of  the  props,  or  ris|c 
the  danger  of  falhng  rocks,  slate, 
or  earth  while  at  work.  In  making 
the  requirement,  the  legislature 
evidently  intended  that  props  should 
be  within  easy  reach  of  the  miner 
in  order  that  there  should  be  no  loss 
of  time,  and  certainly  it  did  not  in- 
tend that  miners  should  work  under 
a  defective  or  dangerous  roof. 

It  has  been  held  that  the  obliga- 
tion imposed  by  the  statute  with 
reference  to  props  is  not  conditioned 
upon  the  making  of  a  demand  for 
them  by  the  miner.  Le  Roy  v.  Mis- 
souri, K.  &  T.  R.  Co.  91  Kan.  548, 
188  Pac.  646.  Ordinarily  it  is  a 
question  of  fact  for  the  determina- 
tion of  the  jury  whether  the  pirops 
furnished  are  of  easy  access  to  the 


miner,  and  under  the  testimony  and 
finding  it  must  be  held  that  no  props 
were  kept  for  the  miner  nearer  than 
the  parting.  Assuming,  as  we  must, 
that,  suitable  props  were  kept  at  the 
parting,  and  that,  in  accordance 
with  the  practice  in  the  mine,  props 
could  have  been  obtained  by  the 
miner  upon  request  „ 
of   the    drivers,    it  "^It-St— 


must  be  held  that  rf?*f  *»  <■"■«•* 
the  props  were  not 
witMn  easy  access  to  the  miner,  and 
that  the  method  used  by  tiie  defend- 
ant did  not  constitute  a  reasonable 
compliance  with  the  statutory  re- 
quirement. The  instructions  of 
the  trial  court  accord  with  the  view 
which  we  have  taken  of  the  ques- 
tion, and  nothing  substantiid  is 
found  in  the  objections  to  the  in- 
structions, or  to  the  rulings  in  1±« 
admission  of  testimony. 

The   judgment   of   the   District 
Court  is  affirmed. 

Porter  and  Dawson,  JJ.,  dissent 


ANNOTATION. 

Duty  of  an  employer  with  respect  to  the  tiinbering  of  a  mine  under  ttatotet 
relating  specifically  to  the  subject. 


I.  Introductory: 

§  1.  Footing  on  which  these 
statutes  are  to  be  con- 
strued, 1432. 

8  2.  Effect     of     statutes     con- 

sidered with  relation  to 
the  common-law  duties 
of  the  employer,  1432. 

§  3.  Reasonable  care,  how  far 
a  relevant  factor  in  de- 
termining the  employer's 
liabiUty,  1433. 

§  4.  Impracticability  or  incon- 
venience of  compliance 
with  statutes,  1439. 

S  6.  Employees  deputed  to  per- 
form the  statutory 
duties  ordinarily  con- 
sidered to  be  vice  prin- 
cipals, 1441. 

9  6.  Contrary  doctrine,  how  far 

adopted,  1448. 

§  7.  Accidents  within  the  scope 
of  the  statutes,  1445. 

S  8.  Wilfulness  of  the  act  by 
which  the  statute  is  al- 
leged to  have  been  vio- 
lated, 1445. 


I. — continued. 

S  9.  Applicability  of  statutes  to 
workmen  employed  t^ 
independent  c<Hitraeton, 
1446. 

§  10.  Causal  connection  between 
the  breach  of  the  statu- 
tory duty  and  the  in- 
jury, 1447. 

S  11.  Conflict  of  laws,  1450. 
II.  Statutes  by  which  a  continuooaly 
subsisting  doty  with  re- 
spect to  the  timbering 
of  the  employer's  mine 
is  imposed  upon  him  in 
unqualified  terms: 

S  12.  Provisions  by  which  the 
duty  is  imposed  with  re- 
spect to  working  places, 
1450. 

§  13.  Construction  and  effect  of 
these  provisions,   1452. 

S  14.  Same  subject:  illustrative 
decisions,  1452. 

S  15.  Provisions  applicable  to 
portions  of  mines  other 
than  the  working  places, 
1455 
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II.— continued. 

§  16.  Construction  and  effect  of 
these  provisions;  1466. 

9  17.  General  provisions  regard- 
ing the  supply  of  neces- 
sary materials,  1466. 

S  18.  Construction  and  effect  of 
these  statutes,  1467. 
in.  Statutes  by  which  certain  conditions 
precedent  to  the  super- 
vention of  the  em- 
ployer's daty  are  spec- 
ified: 

i  19.  Contents  of  provisions, 
1467. 

i  20.  Verbal  constniction  of  these 
provisions,  1461. 

§  21.  Maintenance  of  supply  of 
suitable    timbers,    1463. 

S  22.  Delivery  of  the  timbers; 
in  general,  1463. 

S  23.  Notification  by  miner  that 
timbers  are  needed, 
1464. 

8  24.  Notification  addressed  di- 
rectly to  employer  or  his 
agent,  1466. 

§  24a.  Notification  in  manner 
prescribed  by  statute, 
1466. 

S  25.  Notification  in  manner 
specified  or  authorized 
by  the  employer  or  his 
agent,  1468. 

§  26.  Notification  in  a  manner 
sanctioned  by  custom 
1469. 

S  27.  Timeliness  of  miner's  noti- 
fication that  props  were 
wanted,  1472. 

§  28.  Refusal  or  negligent  fail- 
ure to  deliver  timbers, 
1472. 

S  29.  Place  of  delivery,  1473. 

I  80.  Sufficiency  of  the  timbers 
delivered : 

a.  In  general,  1473. 

b.  Delivery  in   response 

to    a     specific     de- 
mand, 1474. 

c.  Delivery   in   response 

to    a    general    de- 
mand, 1476. 
i  31.  Necessity    for    the    props 
asked  for,  <1477. 
IV.  Effect  of  statutes  by  which  a  duty 
in  respect  of  examining 
the  mine  is  imposed  up- 
on the  employer: 
§  32.  In  general,  1477. 
S  33.  Illinois  statute,  effect  of: 
a.  Examination    in    the 
manner    prescribed, 
1479. 


IV.  i  33 — continued. 

b.  Marking     the     dan- 
gerous   places    dis- 
covered in  the  exam- 
ination, 1480. 
c  Excluding      workmen 
from  the  mine  after 
the     diseovery     of 
dangerous       condi- 
tions,    until     they 
have     been     made 
safe,  1482. 
d.  Making  and  keeping 
a  record  of  the  con- 
ditions in  the  mine, 
1484. 
V.  Defenses  to  actions  based  oq  vio- 
lation of  statutory  duties 
in  respect  of  the  timber- 
ing of  mines: 
§  34.  Assumption  of  risks: 

a.  In  general,   1486. 

b.  By  virtue  of  a  special 

contract,  1487. 
I  86.  Contributory       negligence, 
1487. 
VI.  Pleading  and  practice: 

§  36.  Sufficiency    of    complaint, 

1488. 
§  37.  Admissibility  of  evidence: 

a.  Admissible,  1491. 

b.  Inadmissible,  1491. 
§  38.  Instructions,  1491. 

§  39.  Special  interrogations, 

1492. 
VII.  Effect  of  statutes  imposing  duties 
on   miners   with   regard 
to  the  protection  of  their 
working  places: 

8  40.  In  general,  1492. 

S  41.  Provisions  as  to  notifying 
the  employer  that  tim- 
bers are  needed,  1493. 

8  42.  Provisions  imi>orting  by 
implication  the  subjec- 
tion of  the  miner  to  the 
duty  to  timber  his 
working  place,  1493. 

8  48.  Provisions  expressly  im- 
posing that  duty  upon 
miners,  1496. 

8  44.  Effect  of  these  provisions, 
1496. 

S  46.  Provisions  imposing  upon 
the  miner  the  duty  of 
discontinuing  work  un- 
til timbers  are  furnished, 
1497. 

8  46.  Effect  of  these  provisions, 
1497. 
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VII. — continued. 

§  47.  Provisions  imposintr  upon 
the  miner  the  daty  to 
examine  his  working 
place,  1497. 

§  48.  Effect  of  tiieae  provisions, 
1498. 
VIII.  Places  to  which  the  statutory  duties 
of  employers  and  miners 
are  applicable: 

§  49.  In  general,  1499. 

J.  Introductory. 

S  1.  Footing  on  which,  these  statutes  are 
to  he  construed.. 

In  most  of  the  cases  in  which  this 
subject  has  been  considered,  it  has 
been  held  that  statutes  which  provide 
for  the  health  and  safety  of  miners 
are  to  be  construed  liberally.^  "While 
they  are  penal,  they  are  also  remedial, 
and  should  not  receive  so  strict  a  con- 
struction as  to  destroy  the  very  object 
of  their  enactment."  • 

The  converse  doctrine  has  been  laid 
down  in  Pennsylvania.* 

/  Z.  Effect  of  statutes  considered  with 
relation  to  the  cotntnon-Iaur  duties  of 
the  employer. 

Some  of  tlie  statutes  discussed  in 
the  following  subdivisions  are,  by  their 
terms,  applicable  to  all  descriptions  of 
employees  in  the  underground  work- 
ings of  mines.  These  embody  what  is 
essentially,  so  far  as  their  scope  ex- 
tends, a  legislative  declaration  of  the 
employer's  common-law  duty  with  re- 
gard to  the  maintenance  of  the  place 
of  work  in  safe  condition. 

Others  have  reference  only  to  such 
employees  as  are  engaged  in  the  actual 


VIII.— continued. 

-  S  SO.  Scope  of  provisions  apply- 
ing     specifically      to 
"working  places,"   1600. 
S  51.  —  to  places  "under  the  con- 
trol" of  the  miner,  1503. 
9  52.  — to      "traveling     way^'' 

1604. 
I  53.  Applicability  of  statutes  to 
prospecting         tmmels, 
1606. 

work  of  excavation,  and  are  conse- 
quently exposed  to  conditions  which 
render  it  necessary  for  them  to  use 
timbers  from  time  to  time  for  protec- 
tive purposes.  Those  belonging  to  the 
latter  category  are,  it  will  be  observed, 
in  the  position  of  persons  who  would, 
in  respect  of  injuries  resulting  from 
the  want  of  suflScient  timbering,  be 
precluded,  under  some  circumstances, 
from  holding  the  employer  liable  at 
common  law,  either  on  the  theory  that 
they  have  agreed,  expressly  or  by  im- 
plication, that  the  duty  of  timbering 
the  place  of  work  is  to  rest  upon  them- 
selves, and  not  upon  the  employer,^  or 
on  the  theory  that  they  are  occupied 
in  making  a  dangerous  place  safe,  or 
on  the  theory  that  their  work  is  of 
such  a  character  that  it  is  constantly 
creating  new  elements  of  unsafety.* 
The  language  used  by  the  courts  in 
some  cases  reflects  the  view  that  the 
second  and  third  of  these  theories  are 
controlling,  under  appropriate  circum- 
stances, in  actions  based  upon  stat- 
utes.' But  the  soundness  of  this  view 
is,  to  say  the  least,  disputable.  As  the 
statutes  themselves  clearly  import  that 
the   responsibility   for   securing   the 


1  Beard  v.  Skeldon  (1885)  118  111. 
584;  Western  Anthracite  Coal  &  Coke 
Co.  V.  Beaver  (1901)  192  IlL  333,  61 
N.  E.  335;  Carterville  Coal  Ck).  v. 
Abbott  (1899)  81  111.  App.  279,  aflSrmed 
in  (1899)  181  111.  495,  55  N.  E.  131,  7 
Am.  Neg.  Rep.  40;  Davis  v.  Missouri 
&  I.  Coal  Co.  (1914)  186  111.  App.  478; 
Lindquist  v.  Pacific  Coast  Coal  Co. 
(1914)  81  Wash.  73,  142  Pac.  445. 

•Princeton  Coal  Min.  Co.  v.  Law- 
rence (1911)  176  Ind.  469,  95  N.  E. 
423,  96  N.  E.  387.  This  remark  was 
quoted  with  approval  in  Peabody-Al- 
wert  Coal  Co.  v.  Yandell  (1913)  179 
Ind.  222,  100  N.  E.  758. 

» Reeder  v.  Lehigh  Valley  Coal  Co. 
(1911)  231  Pa.  563,  80  Atl.  112L 


*For  cases  illustrating  this  situa- 
tion, see  subds.  X.,  XI.  of  the  mono- 
graph appended  to  Elk  Horn  Min. 
Corp.  V.  Vanhoose,  ante,  1380. 

*For  a  general  discussion  of  the 
theories,  see  Labatt,  Mast.  &  S.  §§ 
1176,  1177,  and  1518. 

*  The  rule  that  the  duty  to  furnish 
a  safe  place  of  work  is  inapplicable  to 
employees  who  are  engaged  in  making 
it  safe  was  apparently  assumed  to  be 
an  operant  factor  in  Barrett  v.  Desay 
(1908)  78  Kan.  642,  97  Pac.  786,  and 
Macketta  v.  Missouri,  K.  &  T.  R.  Co. 
(1914)  92  Kan.  362,  140  Pac.  877. 

In  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson  (1906)  166  Ind.  290,  76  N.  E. 
1060,  where  it  was  contended  that  the 
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place  of  work,  by  means  of  the  timbers 
which  the  employer  is  required  to  fur- 
nish, shall  rest  upon  the  miners,  it 
would  seem  to  be  more  consistent  with 
general  principles  to  take  the  position 
that,  in  actions  founded  upon  the  stat- 
utes, the  importation  of  extrinsic  con- 
siderations derived  from  the  common 
la-w  is  not  permissible.  For  this  view 
there  is  some  explicit  judicial  author- 
ity.* 

The  question  how  far  the  statutes 
which  belong  to  the  second  of  the  cate- 
srories  above  specified  affect  the  reme- 
dial rights  of  miners,  other  than  those 
to  which  they  are  directly  applicable, 
has  not  been  much  considered.  In  the 
case  cited  below,  the  court  declined  to 
accept  the  doctrine  that  the  Mining 
Act  of  Illinois  "has  formulated  a  com- 


plete code  of  rules  by  which  all  liabil- 
ity of  the  operator  or  owner  of  the 
mine  is  to  be  governed,  and  that  there 
is  no  longer  any  common-law  duty 
resting  upon  such  owner  or  operator, 
for  a  violation  of  which  an  action  will 
lie."» 

i  8.  Reasonable  care,  how  far  a  relevant 
factor  itt  determining  the  envployer's 
UabiHty. 

The  enactments  discussed  in  this 
monograph  are,  generally  speaking, 
couched  in  peremptory,  unqualified 
language,  which,  on  its  face,  is  sus- 
ceptible of  the  construction  that  the 
right  of  action  for  an  injury  alleged  to 
have  resulted  from  the  breach  of  one 
of  the  duties  imposed  is  determinable 
without  any  reference  to  the  question 


plaintiff  could  not  recover,  because  he 
was  voluntarily  engaged  in  making  a 
dangerous  place  safe,  the  sole  ground 
on  -which  the  point  thus  raised  was 
pronounced  untenable  was  that  it  was 
not  applicable  under  the  circumstances 
sho-wn.  For  a  similar  ruling,  see 
Harting  v.  Vandalia  Coal  Co.  (1912) 
50  Ind.  App.  98,  98  N.  E.  135. 

In  one  case  we  find  the  following 
statement :  "Inasmuch  as  the  accident 
occurred  in  decedent's  room,  where  the 
conditions  were  constantly  changing 
by  reason  of  the  removal  of  the  coal 
by  decedent  and  his  coemployee,  and 
where  the  duty  of  propping  or  re- 
moving the  slate  devolved  not  upon  the 
company,  but  upon  the  decedent  him- 
self, it  is  clear  that  the  'safe  place 
doctrine'  has  no  application."  Stearns 
Coal  &  Lumber  Co.  v.  Crabtree  (1916) 
168  Ky.  8,  181  S.  W.  615.  For  similar 
phraseology,  see  Central  Coal  &  Coke 
Co.  v.  Graham  (1917)  129  Ark.  550, 
196  S.  W.  940. 

In  another  case  the  same  court 
argued  thus:  "As  deceased  and  his 
son  had  sole  charge  of  the  room, — 
were  creating  the  dangers  with  which 
they  were  from  time  to  time  con- 
fronted,— the  defendant  is  not  liable 
for  the  injuries  which  resulted  in 
Lammey's  death  unless  it  appears  that 
by  custom  or  law,  written  or  un- 
written, it  was  bound  to  furnish 
sufficient  and  proper  props  upon  re- 
quest, that  it  failed  and  neglected  to 
do  so,  and  that  this  failure  was  the 
proximate  cause  of  the  injury."    Lam- 


mey  v.  Center  Coal  Min.  Co.   (1909) 
144  Iowa,  640,  123  N.  W.  356. 

*In  Antioch  Coal  Co.  v.  Rockey 
(1907)  169  Ind.  247.  82  N.  E.  76,  where 
the  claimant  was  injured  while  opera- 
ting a  coal-cutting  machine,  the  de- 
fendant argued  that  it  appeared  from 
the  complaint  that  the  place  where 
the  accident  occurred  was  one  in 
which  the  conditions  were  constantly 
changing,  and  in  which .  it  was  im- 
possible to  employ  props,  and  that  it 
must  be  considered  and  held  to  be  a 
place  which  was  furnished  by  the 
servant,  and  not  by  the  master.  But 
the  court  said  that  this  argument  was 
not  warranted  or  in  any  manner  sup- 
ported by  the  facts  alleged.  The  cases 
cited  by  counsel  as  ruling  such  ques- 
tions were  declared  not  to  be  appli- 
cable. 

In  Kellyville  Coal  Co.  v.  Bruzas 
(1906)  223  111.  595,  79  N.  E.  309,  it 
was  laid  down  that  the  common-law 
doctrine  concerning  the  assumption  of 
risks  by  servants  engaged  in  "making 
dangerous  places  safe"  was  not  appli- 
cable in  actions  brought  under  the 
statute.  This  ruling  was  approved  in 
Piazzi  V.  Kerens-Donnewald  Coal  Co. 
(1914)  262  111.  30,  104  N.  E.  200, 
reversing  (1913)  179  111.  App.  540. 
I  'Consolidated  Coal  Co.  v.  Scheiber 
(1897)  167  111.  539,  47  N.  E.  1052, 
afiirming  (1896)  65  111.  App.  304.  The 
theory  rejected  was  that,  whatever 
might  have  been  the  rule  at  common 
law,  the  duty  of  propping  and  securing 
the  roof  of  the  mine  had  been  im- 
posed upon  the  workmen  themselves, 
by  I  16  of  the  Mining  Act. 
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whether  the  defendant  did  or  did  not 
exercise  reasonable  care  with  regard 
to  the  performance  of  that  duty.  The 
extent  to  which  this  construction  has 
been  approved  or  condemned  is  shown 
by  the  decisions  reviewed  under  the 
following  paragraphs,  the  headings  of 
which  correspond  with  those  of  sub- 
divisions II.,  III.,  and  IV.  infra. 
Among  the  decisions  assumed  to  be 
relevant  are  those  which  either  de- 
clare or  deny  that  notice  of  the  danger- 
ous conditions  is  a  prerequisite  to  the 
imputation  of  liability.  An  adoption 
of  that  doctrine  obviously  involves  by 
implication  a  recognition  of  the  mate- 
rialily  of  the  question  whether  the  dan- 
gerous conditions  could  have  been  as- 
certained by  the  exercise  of  reasonable 


care  on  the  employer's  part  See  Ia- 
batt.  Mast.  &  S.  §  1025.  Not  less  clear- 
ly, on  the  other  hand,  does  a  rejection 
of  that  doctrine  involve  the  position 
that  such  a  question  is  immateriaL 

1.  Statutes  by  which  a  continnooslr 
subsisting  duty  is  imposed  upon  the 
emplf^er  in  unqualified  terms.— The 
cases  cited  in  the  footnote  show  a  dis- 
tinct preponderance  of  authority  in 
favor  of  the  doctrine  that,  in  an  action 
founded  upon  a  clause  which  purports 
to  subject  the  employer  to  an  obliga- 
tion of  a  general  character  with  re- 
spect to  "securing"  some  specified  por- 
tion of  his  mine,  reasonable  care  is  a 
factor  which  may  and  should  be  con- 
sidered in  determining  the  extent  of 
his  responsibility.^     The  unqualified 


^With  respect  to  the  Indiana 
statute,  which  provides  that  the 
mining  boss  shall  see  that  every 
working  place  is  "properly  secured  by 
props  or  timbers,"  and  that  "a  suffi- 
cient supply  of  props,  caps,  and  timber 
is  always  on  hand  at  the  working 
places,"  it  was  laid  down  in  Antioch 
Coal  Co.  V.  Rockey  (1907)  169  Ind. 
247,  82  N.  E.  76,  that  the  provisions 
of  the  statutes  "do  not  contemplate 
that  the  operator  of  a  coal  mine  shall 
become  an  insurer  of  his  enqployees 
working  therein,  but  his  omission  to 
comply  with  the  provisions  therein  is 
negligence  per  se."  It  seems  clear 
that  the  second  of  these  propositions, 
unless  it  was  intended  to  embody 
merely  the  doctrine  that  the  failure  to 
take  any  steps  at  all  towards  the  per- 
formance of  the  statutory  duty  is 
negligence  per  se,  must  be  taken  as 
importing  that  the  failure  to  perform 
the  duty  with  reasonable  care  amounts 
to  such  negligence.  Otherwise,  the 
two  clauses  of  the  statement  would  be 
essentially  inconsistent,  because  a 
denial  of  the  existence  of  an  obligation 
to  insure  safety  necessarily  involves. 
by  implication,  an  assertion  that 
reasonable  care  is  the  criterion  with 
reference  to  which  compliance  with 
the  statute  is  to  be  tested. 

In  Pittsburgh  &  W,  Coal  Co.  v.  Estie- 
venard  (1895)  53  Ohio  St.  43,  40  N.  E. 
725,  the  Ohio  enactment  (§  12,  infra) 
was  thus  discussed:  "The  statute 
makes  it  the  duty  of  the  owner,  agent, 
or  operator  to  have  the  timber  con- 
stantly on  hand,  and  to  deliver  it  to 
the  working  place  of  the  miner;  and 


hence  the  miner  is  not  concerned  as 
to  the  manner  in  which  the  delivery 
is  made.  All  he  has  to  prove  to  make 
his  case,  as  to  that  point,  is  that  in 
fact  the  delivery  was  not  made.  He 
is  not  required  to  ask  for  the  timber, 
or  give  any  notice.  It  is  his  right  to 
have  the  timber  delivered  at  his  woric- 
ing  place  at  all  times,  without  request 
on  his  part,  and  without  notice  to  any- 
one ;  and  a  failure  on  the  part  of  the 
owner,  agent,  or  operator  to  so  de- 
liver timber  to  the  working  place  of 
the  miner  is  negligence,  and  if  injury 
is  thereby  proximately  caused  to  the 
miner,  an  action  will  lie  therefor." 
This  language  might,  if  taken  literal- 
ly, be  construed  as  importing  that,  in 
iiie  opinion  of  the  court,  a  failure  to 
deliver  the  timber,  which  an  accident 
had  proved  necessary,  constituted  a 
breach  of  the  duty  imposed,  irrespec- 
tive of  whether  a  want  of  reasonable 
care  was  chargeable  with  respect  to 
the  delivery.  But  it  seems  quite  clear 
that  the  attention  of  the  court  was  not 
directed  at  all  to  this  aspect  of  the 
duty.  The  real  gist  of  the  statement 
is  that  the  duty  was  one  which  rested 
continuously  upon  the  employer,  and 
was  not,  like  those  imposed  by  the 
enactments  reviewed  in  subd.  m. 
infra,  dependent  upon  a  previous  de- 
mand by  the  workman. 

The  point  which  the  state  court  thus 
omitted  to  deal  with  was  explicitly 
determined  in  Cecil  v.  American  Sheet 
Steel  Co.  (1904)  64  C.  C.  A.  72,  129 
Fed.  542,  where  the  court  made  the 
following  remarks:  "It  is  very  clear 
that  this   [Ohio]   statute  imposes  on 
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langoAge  used  by  the  courts  which 
have  adopted  this  doctrine  nkay,  it  is 
apprehended,  be  taken  as  indicating 
that  it  is  deemed  by  them  to  be  equally 
appHcable,  irrespective  of  whether  the 
gxavaaaea  of  the  charge  against  the 


employer  is  entire  inaction  as  regards 
the  performance  of  his  obligation,  or 
fault  in  respect  of  what  he  did  in  at- 
tempting to  perform  it. 

The  writer  has  not  found  any  judi- 
cial statement  which  has  a  definite 


the  owner  or  operator  of  a  coal  mine 
the  duty  to  keep  constantly  on  hand  a 
suffieient  supply  of  timber,  without 
undertaking  to  declare  or  define  the 
degree  of  care  which  the  mine  owner 
or  operator  must  exercise  in  that 
regard.  The  degree  of  care,  therefore, 
which  must  be  exercised,  is  left  to  be 
detemuned  on  common-law  principles, 
and  this  statute  may  therefore  be  put 
aside  without  further  discussion."  In 
its  opinion  the  court  proceeded  upon 
the  doctrine  that  "the  master's  duty 
is  tQ  exercise  reasonable  care  to 
furnish  sound  and  suitable  material 
and  timber  for  the  work,  and  to  make 
reasonable  and  proper  inspection  in 
that  regard."  A  new  trial  was  ordered 
on  the  ground  that  the  question 
whether  the  defect,  if  any,  which 
existed  in  a  post  cap  furnished,  could 
have  been  discovered  by  a  reasonably 
careful  inspection,  had  entirely  es- 
caped attention  in  the  court  below. 

The  position  that  reasonable  care 
is  the  criterion  by  which  the  perform- 
ance or  nonperformance  of  the  statu- 
tory duty  is  to  be  tested,  has  been 
distinctly  taken  with  regard  to  the 
New  York  statute  (see  §  12,  infra), 
which  provides  that  mines  shall  be 
"pntperly  timbered,"  and  places  of 
woric  "properly  secured."  "fetherton 
V.  United  States  Talc  Co.  (1899)  41 
App.  Div.  613,  58  N.  Y.  Supp.  65, 
affirmed  in  (1901)  165  N.  Y.  665,  59 
N.  E.  1131;  Arras  v.  Standard  Plaster 
Co.  (1907)  121  App.  Div.  61,  105  N.  Y. 
Supp.  440.  As  to  these  two  cases  see 
§  14,  infra. 

In  Deep  Vein  Coal  Co.  v.  Rainey 
(1916)  62  Ind.  App.  608,  112  N.  E. 
392,  the  ratio  decidendi  was  that  the 
unsafe  condition  in  question  might 
have  been  discovered  by  a  reasonably 
capeful  inspection.  The  inspection 
with  reference  to  which  the  ruling 
was  made  was  that  prescribed  by  the 
statute  itself.  But  there  seems  to-be 
no  sufficient  ground  for  supposing  that 
the  decision  would  have  been  differ- 
ent, if  the  statute  had  contained  no 
specific  direction  on  the  subject. 

For  cases  in  which  it  was  held  or 
assumed  that  the  defendant  could  not 
be  held  liable,  unless  it  was  proved 


that  he  had  notice  of  the  unsafe 
condition  from  which  the  injury 
resulted,  see  Harder  &  H.  Coal  Min. 
Co.  v.  Schmidt  (1900)  43  C.  C.  A.  532, 
104  Fed.  282,  9  Am.  Neg.  Rep.  227; 
Zeller,  McC.  &  Co.  v.  Vinardi  (1908) 
42  Ind-  App.  232,  85  N.  E.  378;  Prince- 
ton Coal  Min.  Co.  v.  Howell  (1910)  46 
Ind.  App.  572,  92  N.  E.  122. 

On  the  other  hand,  the  Kansas 
statute,  which  provides  that  traveling 
ways  shall  be  secured  against  falling 
rocks  (see  §  16,  infra),  has  been  held 
to  be  absolute  in  such  a  sense  that  the 
employer  is  deemed  to  be  liable,  ir- 
respective of  whether  he  was  or  was 
not  affected  with  notice  of  the  unsafe 
conditions  which  caused  the  injury 
complained  of.  Little  v.  Norton  Coal 
'Co.  (1910)  88  Kan.  282,  109  Pac.  768. 
It  was  declared  that  the  theory  of  the 
defendant  company,  that  "it  was  only 
bound  to  use  ordinary  diligence  to 
furnish  a  safe  place  for  its  employ- 
ees to  work,  would  deprive  the  statute 
of  all  force.  It  is  not  to  be  assumed 
that  the  legislature  intended  merely 
to  declare  that  to  be  the  duty  of  the 
master  which  the  common  law  already 
imposed  upon  him."  One  of  the  prec- 
edents cited  was  Schwarzschild  &  S. 
Co.  V.  Weeks  (1905)  72  Kan.  198, 
4  L.R.A.(N,S.)  515,  83  Pac.  406,  19 
Am.  Neg.  Rep.  242,  wherein  the  court 
approved  the  statement  in  5  Thomp. 
Neg.  §  5404,  that  "the  employer  is 
chargeable  with  knowledge  of  what- 
ever it  is  his  duty  to  find  out  and 
know."  But  the  context  of  this  ex- 
tract, as  well  as  the  other  portions  of 
the  treatise  to  which  the  learned 
author  refers  for  further  information 
concerning  the  subject,  shows  that  it 
was  intended  simply  as  an  abbreviated 
enunciation  of  the  rule  that  an  em- 
ployed is  liable  for  injuries  caused  by 
unsafe  conditions,  the  existence  of 
which  might  have  been  discovered  by 
the  exercise  of  reasonable  care. 
Manifestly,  therefore,  the  statement 
relied  upon  by  the  court  is  in  reality 
an  authority  adverse  to  the  doctrine 
in  support  of  which  it  was  invoked. 
The  other  precedent  cited  was  Madi- 
son V.  Clippinger  (1906)  74  Kan.  700. 
88  Pac.  260,  in  which  the  general  rule 
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bearing  upon  the  applicability  of  the 
standard  of  reasonable  care,  in  cases 
taming  upon  an  alleged  breach  of  one 
of  the  minor  provisions  in  statutes  of 
this  type.  This  standard  would  seem 
to  be  appropriate  where  the  fault  al- 
leged is  that  the  timbers  furnished 
were  not  of  "suitable"  dimensions,  or 
"of  suitable  length  and  size,"  or  "of 
proper  length."  It  is  difficult  to  see 
what  other  criterion  than  that  of  the 
presumptive  conduct  of  a  person  of 
average  intelligence,  possessing  the 
expert  knowledge  required  for  the  op- 
eration of  a  mine,  is  available  for  the 
purpose  of  ascertaining  whether  the 
timbers  supplied  in  a  given  instance 
belonged  to  a  category  denoted  by 
such  expressions  as  these. 

On  the  other  hand,  the  pertinency 
of  that  criterion  would  seem  to  be  dis- 
tinctly negatived,  where  the  breach  of 
duty  alleged  is  noncompliance  with  a 
clause  designating  the  place  at  which 


the  timbers  are  to  be  delivered.  The 
questions  whether  they  were  deposit- 
ed at  the  "working  place,"  or  "in  easy 
access"  thereto,  or  "conveniently,"  or  ] 
at  the  point  specified  by  the  rules  gov-  i 
eming  the  operation  of  the  mine,  seem 
to  lie  entirely  outside  the  domain  with- 
in which  reasonable  care  is  the  measure 
of  juristic  responsibility.' 

2.  Statutes  by  which  certain  condi- 
tions precedent  to  the  superventimi  ti       j 
the  duty  imposed  are  specified. — ^Thoe       ' 
is  a  remarkable  conflict  of  authority        ' 
with  regard  to  the  question  whether 
reasonable  care  is  an  element  proper 
for  consideration,  in  determining  the 
enforceability  of  a  claim  based  upon 
an  alleged  breach  of  the  general  duty        ' 
imposed  by  these  statutes,  with  re- 
spect to  delivering  timbers,  when  the 
circumstances  contemplated  by  their 
terms  have  supervened.* 

But  inconsistency  is  not  the  only 
criticism  to  which  the  cases  which 


was  approved  that  "the  violation  of  a^ 
duty  expressly  imposed  by  a  statute 
upon  an  owner  or  operator  of  machin- 
ery is  negligence,  which  prima  facie 
imposes  liability  for  damages  result- 
ing therefrom."  But  the  rule,  as  thus 
stated,  is  not  necessarily  inconsistent 
with  the  theory  disapproved  by  the 
court.  The  formula  quoted  is  plainly 
one  which  does  not  conclude  the  ques- 
tion whether  a  "violation"  of  a  statu- 
tory duty  can  be  predicated,  apart 
from  the  element  of  notice. 

In  Cherokee  &  P.  Coal  &  Min.  Co. 
V.  Britton  (1896)  3  Kan.  App.  292,  45 
Pac.  100,  where  the  action  was 
brought  under  the  common  law  and 
on  the  statute,  the  absence  of  notice 
was  treated  as  a  factor  which  pre- 
cluded recovery.  This  ruling,  if  it 
was  intended  to  apply  to  the  statu- 
tory liability  of  the  defendant, — 
which  is  not  clear  from  the  report, 
— has  been  overruled  by  the  later  case, 
in  which,  however,  it  was  not  referred 
to. 

For  cases,  decided  with  reference 
to  statutes  other  than  mining  acts,  in 
which  the  employer's  liability  was 
held  to  be  conditional  upon  proof  of 
actual  or  constructive  knowledge  on 
his  part,  see  Labatt,  Mast.  &S.%  1644. 

'This  was  assumed  with  regard  to 
the  phrase  "in  easy  access,"  in 
HEhfBY  V.  Missouri,  K.  &  T.  R.  Co.  (re- 
ported herewith)  ante,  1427.    But  the 


general  question  referred  to  in  the 
text  was  not  discussed. 

*An  acceptance  of  the  theory  that 
reasonable  care  is  the  standard  with 
relation  to  which  the  right  of  action 
is  determinable  is  indicated  by  the 
language  used,  and  the  conclusion 
arrived  at,  in  Consolidated  Coal  Co. 
v.  Scheller  (1892)  42  IIL  App.  619, 
where  the  statute  under  review  pro- 
vided for  the  delivery  of  timbers  "as 
required."  See  §  19,  infra.  It  was 
held  that  the  trial  judge  had  properly 
directed  the  jury  to  disregard  three  of 
the  counts  in  the  declarations,  by 
which  it  was  averred,  in  substance, 
that  the  defendant  wilfully  failed  to 
perform  an  alleged  statutory  doty 
absolutely  to  keep  the  roof  so  prom)ed 
that  it  would  not  fall.  The  precedent 
cited  in  support  of  the  doctrine  that 
no  such  duty  was  imposed  by  the 
statutes  was  Consolidated  Coal  Co.  v. 
Yung  (1887)  24  Dl.  App.  255.  The 
ruling  as  to  the  evidence  was  that  it 
did  not  fairly  support  a  finding  that, 
in  failing  to  discover  before  the  acci- 
dent the  dangerous  condition  from 
which  it  resulted, — ^viz.,  a  "slip"  in 
the,  roof, — ^the  employer  personally 
fell  short  of  the  measure  of  its  legal 
duty  to  appellee. 

In  Leslie  v.  Rich  Hill  Coal  Min.  Co. 
(1892)  110  Mo.  31,  19  S.  W.  308,  tiie 
ground  assigned  for  the  ruling  on  an 
instruction    was    that    the    right  of 


Digitized  by 


Google 


ANNO— TIMBERING  MINE— SPECIFIC  STATUTES, 


1437 


bear  upon  that  question  are  open. 
They  are  also  unsatisfactory  in  this 
respect,  that  they  contain  nothing 
which  evinces  an  appreciation  of  the 
fact  that,  in  actions  founded  on  stat- 
utes of  this  type,  several  distinct  situ- 
ations may  be  presented,  and  that,  of 
these  situations,  some  may,  and  some 
nwy  not,  afford  a  suitable  field  for  the 


application  of  the  standard  of  reason- 
able care. 

Where  recovery  is  sought  on  the 
ground  that  the  defendant  had  explic- 
itly refused  to  comply  with  a  demand 
for  timbers,  or  that  he  had  made  no 
attempt  to  comply  with  such  a  demand, 
the  immateriality  and  irrelevancy  of 
the  question  whether  the  defendant's 


action  under  the  Missouri  statute  (§ 
19,  infra)  was  given  only  in  respect 
of  injuries  caused  by  a  "wilful"  fail- 
ure to  comply  with  it;  that  a  wilful 
or  intentional  failure  to  supply  props 
necessarily  implied  a  knowledge  that 
they  were  needed;  and  consequently 
that  the  instruction  in  question  was 
faulty  in  not  requiring  the  jury  to 
find,  as  a  condition  precedent  to  a 
recovery,  that  the  defendant  had 
notice  that  the  timber  and  props  were 
required,  and,  with  such  notice, 
neglected  and  refused  to  supply  them. 
It  should  be  observed  that  the  phrase 
"when  required,"  in  the  statute,  was 
here  construed  as  meaning  "when 
needed,"  and  not  "when  requested." 
The  difference  of  opinion  as  to  this 
point  is  discussed  in  §  20,  infra. 

In  Adams  v.  Kansas  &  T.  Coal  Co. 
(1900)  85  Me.  App.  486,  the  conclu- 
sions of  the  court  were  thus  stated: 
"Even  though  it  be  conceded  that  it 
[the  roof]  did  appear  to  be  safe,  yet 
if  coal  had  been  taken  out  to  such  an 
extent  as  to  leave  a  space  of  roof,  as 
in  this  case,  large  enough  to  reason- 
ably suggest  that  it  should  be  propped, 
and  props  were  requested  and  refused, 
then  a  liability  was  incurred  for  re- 
sulting injury.  In  such  a  state  of  case 
the  defendant  cannot  be  allowed  to 
excuse  itself  by  reason  of  false  ap- 
pearance of  safety.  If  it  could,  the 
statute  would  be  of  no  importance  or 
beneficial  consequence  to  miners. 
The  statute  imposes  the  duty  to 
furnish  these  props  on  request  of  the 
miner,  and  when  it  fails  to  perform 
that  duty  it  assumes  the  risk  of 
resulting  accident."  In  this  case  the 
court  proceeded  upon  the  theory  that 
the  statutory  phrase  "when  required" 
signified  "when  requested."  The 
point  of  view  was,  in  this  important 
respect,  different  from  that  of  the 
supreme  court,  in  the  Leslie  Case 
(Mo.)  supra.  But  it  seems  impossible 
to  avoid  the  inference  that  the  general 
theories  entertained  in  the  two  cases 
with  regard  to  the  element  of  reason- 


able care  must  have  been  essentially 
dissimilar. 

The  same  remark  is  applicable  to 
McDaniels  v.  Boyle  Min.  Co.  (1905) 
110  Mo.  App.  706,  86  S.  W.  679,  in 
which  we  find  the  following  state- 
ment: "When  the  desired  amount  of 
timbers  is  furnished  in  the  mine  to 
properly  secure  the  workings,  the 
mine  owner  has  performed  his  duty, 
and  it  is  then  left  to  the  miners  to  use 
them  for  their  own  security.  But 
they  must  be  furnished  with  all  the 
timbers  necessary  for  that  purpose, 
and  the  mine  owner  cannot  excuse 
himself  by  furnishing  what  may  be 
deemed  ordinarily  sufficient.  This  is 
not  a  question  of  reasonable  diligence, 
but  an  imperative  requirement  of  the 
statute."  The  contention  that,  if  the 
judgment  for  the  plaintiff  was  allowed 
to  stand,  it  resulted  in  making  the 
mine  owner  an  insurer  for  the  safety 
of  his  miners,  was  thus  dealt  with: 
"We  do  not  think  so.  But  the  statute 
does  insure  the  miner  the  means  to 
protect  himself  to  the  fullest  extent 
against  cavings  of  the  workings, 
leaving  it  to  him,  wisely,  to  use  such 
means  for  his  own  protection.  The 
term  'properly  secure'  is  not  used  in 
a  restrictive  sense.  It  does  not  mean 
reasonably  safe,  but  safe  from  danger; 
not  absolutely  safe,  for  that,  perhaps, 
would  be  impossible,  but  such  security 
as  a  reasonable  and  humane  person, 
watchful  of  the  almost  constant 
peril  to  his  workmen,  would  afford, 
commensurate  with  the  impending  or 
threatened  danger.  Extraordinary 
care  is  required  of  the  mine  owner." 
The  two  portions  of  the  argument  of 
the  court,  when  read  in  connection 
with  each  other,  indicate  that  the 
degree  of  care  connoted  by  the  phrase 
"reasonable  diligence"  was  assumed 
to  be  the  same  as  that  connoted  by  the 
phrase  "ordinary  care,"  and  that  the 
domain  of  obligation  covered  by  the 
former  phrase  was  distinct  from,  and 
extraneous  to,  that  which  is  covered 
by  the  phrase  "extraordinary  care." 
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conduct  was  or  was  not  in  conformity 
with  the  standard  of  reasonable  care 
are  strongly,  if  not  decisively,  indi- 
cated by  the  consideration  that  evi- 
dence which  establishes  either  of  these 
situations  establishes  a  complete 
breach  of  the  duty  which  is  brought 
into  existence  by  the  demand.  See  § 
23,  infra.* 

No  general  rule  can  be  laid  down 
with  respect  to  cases  in  which  the  em- 
ployer had  undertaken  to  perform  the 
duty  of  delivering  the  timbers  de- 
manded, and  the  theory  upon  which 
the  claim  is  based  is  that  he  was  guilty 
of  misfeasance  or  nonfeasance  in  re- 
gard to  some  special  incident  of  the 
duty.    The  nature  of  the  subject-mat- 


ter involved  would  seem  to  constitute 
an  adequate  ground  for  treating  rea- 
sonable care  as  an  inadmissible  crite- 
rion, where  the  fault  charged  is  that 
the  timbers  were  not  delivered  at  tiie 
place  designated  by  the  statute;*  tiiat 
they  were  not  of  the  shape  prescribed 
in  the  statute;  *  or  that  they  were  not 
of  the  dimensions  specified  by  the  min- 
er who  demanded  them.'  But  the  ex- 
tent of  the  employer's  liability  under 
such  circumstances  as  these  has  not 
yet  been  discussed  in  this  point  of 
view.' 

On  the  other  hand,  there  is  appar- 
ently no  sufScient  reason  for  excluding 
the  factor  of  reasonable  care  from  (con- 
sideration, in  cases  where  the  particn- 


The  more  accurate  view,  it  is  sub- 
mitted, is  that  the  former  phrase  is 
applicable  to  "extraordinary,"  as  well 
as  to  "ordinary,"  care,  both  of  these 
epithets  being  simply  descriptive  of 
the  degree  of  care  which  a  man  of 
average  prudence  is  supposed  to  exer- 
cise under  certain  circumstances.  A 
more  general  criticism,  to  which  this, 
as  well  as  the  other  cases  cited  above, 
may  fairly  be  deemed  open,  is  stated 
in  the  text. 

In  Bowerman  v.  Lackawanna  Min. 
Co.  (1903)  98  Mo.  App.  308,  71  S.  W. 
1062,  the  court  took  the  position  that 
"if  props  are  needed  in  the  mine,  he 
[the  ground  foreman]  is  presumed  to 
know  it,  and  his  knowledge  is  that  of 
the  company,"  and  that  "it  is  the  duty 
ef  the  company  to  furnish  them  be- 
cause they  are  needed,  and  of  this 
fact  it  is  conclusively  presumed  to  be 
apprised."  It  should  be  observed 
that,  while  the  construction  placed  in 
this  case  upon  the  phrase  "when  re- 
quired" was  the  same  as  that  accepted 
by  the  supreme  court  in  the  Leslie 
Case  (1892)  110  Mo,  31,  91  S.  W.  308, 
supra,  the  theory  of  that  case  with 
regard  to  the  necessity  of  proving 
notice  was  rejected.  The  ruling  of 
the  higher  tribunal  was  apparently  not 
brought  to  the  attention  of  the  court 
of  appeals. 

In  Wojtylak  v.  Kansas  &  T.  Coal  Co. 
(1905)  188  Mo.  260,  87  S.  W.  506,  the 
doctrine  of  the  Bowerman  Case  was 
explicitly  disapproved,  in  so  far  as  it 
had  proceeded  upon  the  ground  that 
the  phrase  "when  required"  meant 
"when  needed."  Apparently  the  doc- 
trine of  the  court  of  appeals  as  to  a 


conclusive  presumption  of  knowledge 
on  the  employer's  part  was  also  re- 
garded as  incorrect. 

*  It  would  seem  that  the  decisions  of 
the  Missouri  court  of  appeals,  cited  in 
note  2,  supra,  must  have  involved  one 
or  other  of  these  situations.  If  so,  the 
exclusion  of  the  element  of  reason- 
able care  was  clearly  proper  under 
the  circumstances.  But  exceptions 
may  fairly  be  taken  to  the  unqualified 
language  used  in  regard  to  this  point 

A  similar  comment  may  be  made 
upon  Collins  v.  Northern  Anthracite 
Coal  Co.  (1913)  241  Pa.  55,  88  Atl.  75, 
where  the  reason  assigned  for  holdinE 
that  the  question  whether  defendant 
failed  to  furnish  the  necessary  props 
had  been  properly  submitted  to  the 
jury  was  that,  "if  it  did  fail  to 
furnish  them  at  the  proper  place  vhea 
requested,  it  was,  under  the  statute, 
guilty  of  negligence  per  se." 

The  cases  cited  in  §  28,  infra,  in- 
volved one  or  other  of  the  situations 
mentioned  in  the  text,  but  the  element 
of  reasonable  care  was  not  referred  to. 

'  For  cases  in  which  the  liability  of 
the  employer  for  breach  of  doty  in 
this  regard  was  affirmed,  see  §  29  in- 
fra. 

'As  in  the  Kentucky  and  Penn^l- 
vania  provisions  (§  19,  infra),  which 
require  that  props  shall  be  "cut  square 
at  both  ends." 

'Such  was  the  situation  presented 
in  the  cases  cited  under  §  30,  infn. 

*  It  is  not  out  of  place,  however,  to 
advert  to  the  analogy  of  the  cases  in 
which  the  duty  of  the  employer  to 
comply  with  specific  requirements  as 
to  the  quantity  of  fresh  air  to  be  snp- 


Digitized  by 


Google 


ANNO.— TIMBERING  MINE— SPECIFIC  STATUTES. 


1439 


lar  questions  to  be  determined  are, 
Twliether  the  timbers  sent  down  were 
delivered  as  promptly  as  they  should 
have  been,'  or  whether,  in  a  case 
■wliere  the  miner's  demand  was  not 
specific,  they  were  sufficient  in  respect 
of  number,  size,  or  dimensions."  The 
authorities,  so  far  as  they  so,  are  in  ac- 
cord with  the  opinion  thus  expressed. 

3.  Statotes  by  which  a  duty  of  ex- 
amination is  imposed. — ^All  the  cases 
under  this  head  proceed  upon  the 
theory  that  the  duty  of  examining  a 
mine  is  adequately  discharged,  if  rea- 
sonable care  is  exercised  in  respect  of 
its  performance;  and  not  otherwise.^* 

It  may  be  suggested  that,  in  those 
classes  of  cases  in  which  reasonable 
care  is  the  measure  of  the  employer's 
responsibility,  his  duty  with  regard  to 
the  exercise  of  such  care  is  absolute, 
in  the  same  qualified  sense  as  that 
ivhich  the  common  law  imposes  upon 
"the  occupiers  of  buildings,  or  persons 
haying  control  of  other  structures  in- 
tended for  human  use  and  occupa- 
tion."" Some  support  for  such  a 
theory  seems  to  be  derivable,  by  way 
of  analogy,  from  those  decisions  which 
have  established  the  rule  that  the  fail- 


ure of  a  mine  examiner  to  mark  a  dan- 
gerous place  in  the  manner  prescribed 
by  the  Illinois  Mining  Act  renders  the 
employer  liable  as  for  a  violation  of 
the  statute,  although  the  examiner  be- 
lieved, "in  good  faith,"  that  the  place 
was  not  dangerous.** 

§  4.  ImpractieahiUtt/    or    inconvenience 
of  oompUance  tHth  statutes. 

It  has  been  held  by  the  supreme 
court  of  Indiana  that,  in  an  action 
founded  upon  a  breach  of  the  provi- 
sion by  which  the  employer  is  required 
to  "secure  working  places  properly  by 
props  or  timbers,"  the  fact  that  a  cut- 
ting machine  could  not  have  been  op- 
erated if  additional  props  had  been 
erected  in  the  place  in  question  does 
not  constitute  a  valid  defense.  "If, 
for  any  reason,  it  becomes  impracti- 
cable to  secure  loose  coal,  slate,  or  rock 
overhead  in  the  working  place  in  the 
mine,  by  means  of  timber  or  props, 
such  loose  coal,  slate,  or  rock  should 
be  removed  before  the  miners  are  per- 
mitted to  resume  their  work."*  The 
case  in  which  this  doctrine  was  laid 
down  was  one  of  the  precedents  cited 
in  support  of  another  ruling  of  the 


plied  in  the  underground  workings 
■was  treated  as  being  absolute.  Ed- 
wards V.  Lam  (1909)  182  Ky.  82,  116 
S.  W.  283,  119  S.  W.  175,  131  S.  W. 
795;  Nicholson  Coal  Min.  Co.  v. 
Moulden  (1911)  143  Ky.  348, 136  S.  W. 
620. 

'In  the  three  cases  cited  in  §  27, 
infra,  it  was  assumed  that  reasonable 
care  was  the  standard  with  reference 
to  which  the  employer's  liability  was 
determinable. 

"In  Hackart  v.  Decatur  Coal  Co. 
(1909)  243  III.  49,  90  N.  E.  257,  it  was 
laid  down  that,  under  such  circum- 
stances, "the  mine  manager  may 
supply  what  in  his  best  judgment  will 
suffice  for  the  purpose."  Compare  also 
Sugar  Creek  Min.  Co.  v.  Peterson 
(1898)  177  111.  324,  52  N.  E.  475,  where 
the  same  measure  of  the  employer's 
obligation  seems  to  have  been  assumed 
for  the  purposes  of  the  argument. 

In  McDaniels  v.  Royle  Min.  Co. 
(1905)  110  Mo.  App,  706,  85  S.  W.  679, 
language  inconsistent  with  the  opinion 
expressed  in  the  text  was  used.  But 
see  note  3,  supra,  where  this  case  is 
criticized. 


**  Mertens  v.  Southern  Coal  &  Min. 
Co.  (1908)  235  111,  540,  85  N.  E.  743: 
Peebles  v.  O'Gara  Coal  Co.  (1909)  -239 
111.  370,  88  N.  E.  166;  Aetitus  v.  Spring 
Valley  Coal  Co.  (1910)  246  111.  32,  138 
Am.  St.  Rep.  221,  92  N.  E.  579,  affirm- 
ing (1909)  150  111.  App.  497;  Kch- 
hom  v.  St.  Louis  &  O'P.  Coal  Co. 
(1919)  288  IlL  351,  123  N.  E.  603, 
reversing  (1918)  212  111.  App.  152; 
Davis  V.  Missouri  &  I.  Coal  Co.  (1914) 
186  111.  App.  478;  Wilkins  v.  Madison 
Coal  Corp.  (1914)  188  IlL  App.  416; 
Deep  Vein  Coal  Co.  v.  Rainey  (1916) 
62  Ind,  App.  608,  112  N.  E.  392. 

"Pollock,  Torts,  10th  ed.  p.  580, 
where  the  nature  of  the  duty  is  thus 
stated:  "Personal  diligence  on  the 
part  of  the  occupier  is  immaterial. 
The  structure  has  to  be  in  a  reason- 
ably safe  condition,  so  far  as  the 
exercise  of  reasonable  care  and  skill 
can  make  it.  To  that  extent,  there  is 
a  limited  duty  of  insurance." 

"  See  §  33,  note  13,  infra. 

*Antioch  Coal  Co.  v.  Rockey  (1907) 
169  Ind.  247,  82  N.  E.  76.  In  that  case 
the  contention  rejected  was  that,  even 
if  the  mining  boss  had  discovered  the 
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same  court  that  a  complaint  is  not  sub- 
ject to  demurrer,  on  the  ground  that  it 
does  not  contain  an  averment  that  it 
was  practicable  to  use  timbers  at  the 
place  in  question,  without  unduly  in- 
terfering with  the  progress  of  the 
work  of  excavation." 


The  question  whether  impracticabil- 
ity excuses  the  nonperformance  of  a 
duty  imposed  upon  the  miner  was 
in  one  case  raised  by  the  form  of 
the  declaration.  But  the  point  was 
not  definitely  determined,  the  court 
being  of  the  opinion  that  the  circnm- 


dangerous  place,  he  could  not  have 
avoided  the  accident,  because  the 
place  where  the  roof  fell  was  between 
the  props  already  erected  and  the 
face  of  the  coal. 

The  above  decision  may  be  said  to 
destroy  the  significance  of  any  infer- 
ence which  might  be  drawn,  by  a 
somewhat  loose  e  converse  implica- 
tion, from  the  fact  that  in  some 
Indiana  cases  one  of  the  specific  ele- 
ments which  were  adverted  to  as 
being  favorable  to  the  miner's  claim 
was  that  the  stone  which  fell  upon 
him  might  have  been  propped,  without 
obstructing  the  operation  of  a  cutting 
machine.  Diamond  Block  Coal  Co.  v. 
Cuthbertson  (1906)  166  Ind.  290,  76 
N.  E.  1060;  Deep  Vein  Coal  Co.  v. 
Rainey  (1916)  62  Ind.  App.  608,  112 
N.  E.  392. 

It  would  seem  that  cases  in  which 
it  is  absolutely  impracticable  to  ar- 
range the  props  and  the  machine  in 
such  a  manner  as  to  admit  of  the 
continuance  of  the  work  of  excavation 
can.  very  seldom,  if  ever,  occur  in 
mining  practice.  As  a  general  rule, 
the  situation  is  that  which  was  re- 
ferred to  in  Williams  Coal  Co.  v. 
Cooper  (1910)  138  Ky.  287,  127  S.  W, 
1000  (a  common-law  case) ,  where  the 
court  observed  that,  if  props  were 
placed  within  less  than  10  or  12  feet 
of  the  coal  face,  the  machine  could  be 
located  so  as  to  cut  between  them. 

*  Peabody-Alwert  Coal  Co.  v.  Yan- 
dell  (1913)  179  Ind.  222, 100  N.  E.  758. 
The  precedent  upon  which  the  defend- 
ant mainly  relied  was  Laporte  Car- 
riage Co.  V.  Sullender  (1905)  165  Ind. 
290,  75  N.  E.  277,  in  which  it  was  held 
that,  in  a  complaint  in  an  action 
brought  under  the  Factory  Act  to 
recover  for  injuries  caused  by  the 
defendant's  failure  to  guard  a  ma- 
chine, it  was  necessary  to  allege  that 
it  was  possible  to  guard  the  machine 
in  question,  without  rendering  it  use- 
less for  purposes  of  operation.  But 
the  court  said :  That  "doctrine  is  not 
applicable  here.  When  the  Factory 
Act  was  passed,  it  is  well  known  that 
there  was  machinery  impossible  to  op- 
erate, when  so  guarded  as  to  avoid  all 


danger.     The  use  of  such  machinery 
was    not   prohibited.      .      .     .     The 
several  mining  acts,  in  unmistakable 
terms,    declare    that   the   mine  boss 
shall  see  that  every  working  place  is 
properly   secured  by  timbering,  and 
that  a  sufficient  supply  of  timbers  is 
always  on  hand  at  the  miner's  woridng 
place,  and  that,  when  an  unsafe  place 
is  reported  to  him,  no  one  shall  enter 
the  place  except  for  the  purpose  of 
making  it  safe.    Burns's  Anno.  Stat 
1908,  §  8580;  Acts  1905,  p.  65,  §  12. 
Under   such    conditions,   it   was  not 
contemplated    by    the    act    that  the 
ordinary  mine  work  should  continue 
in  the  dangerous  place,  but,  on  the 
contrary,  that  it  should  cease  until  the 
place  should  have  been  made  safe." 
The  ruling  in  Zeller,  McC.  &  Co.  v. 
Vinardi    (1908)   42  Ind.  App.  232,  85 
N.  E.  378,  where  the  Sullender  Case 
was  followed,  was  disapproved.   With 
regard  to  the  point  thus  decided,  the 
judges  of  the  appellate  court  had  been 
equally  divided  in  opinion,  and  it  was 
for  this  reason  that  the  case  had  been 
certified  to  the  supreme  court.    See 
(1911)  48  Ind.  App.  615,  96  N.  E.  388. 
Yet  only  a  year  previously  the  Vinardi 
Case  had  been  explicitly  condemned 
by  that  tribunal,  in   Princeton  Coal 
Min.  Co,  V.  Howell  (1910)  46  Ind.  App. 
572,  92  N.  E.  122,  where  the  considera- 
tion relied  on  was  that  the  effect  of 
adopting  that  doctrine  "would  be  to 
abrogate    the     law,    and     substitute 
therefor  the  notion  of  the  mine  boss 
or  operator  as  to  what  is  'undue  inter- 
ference'  with   the    operation  of  the 
mine,  the  very  subject  upon  which  the 
legislature  was  convinced  they  could 
not  be  trusted.     The  measure  of  the 
owner's  duty  is  prescribed.    He  moat 
make  the  dangerous  place  safe,  and 
exclude  his  employees  therefrom  until 
it  is  safe,  excepting  only  those  who  are 
engaged  in  doing  the  work." 

In  Peacock  Coal  &  Min.  Co.  v. 
Crawford  (1917)  65  Ind.  App,  401, 117 
N.  £.  504,  the  court  disapproved  an 
instruclnon  to  the  effect  that  it  was  no 
defense  that  it  was  impossible  or  im- 
practicable to  prop  the  roof  of  a  room 
where   there   was    overhanging  loose 
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stances  alleged  merely  showed  that 
compliance  with  the  statute  would 
have  been  inconvenient.* 

§  O.  Xmployeea  deputed  to  perform  the 
statutory  duUea  ordtnartly  eonstdered 
to  be  vice  prtndpala. 

So  far  as  regards  most  of  the  states 
in  which  enactments  as  to  the  timber- 
ing of  mines  have  been  adopted,  it  is 
fully  settled  that  the  duties  imposed 
by  the  legislature  are  non-delegable.* 
In  this  point  of  view,  any  person  to 


whom  the  employer  deputes  the  per- 
formance of  those  duties  is  a  vice  prin- 
cipal, for  whose  negligence  in  respect 
of  the  performance  he  is  responsible. 
This  doctrine  has  been  affirmed  with 
respect  both  to  statutes  in  which  the 
employer  himself  is  specified  as  the 
person  subjected  to  the  duty  pre- 
scribed,* and  to  statutes  which  pro- 
vide for  the  performance  of  that  duty 
by  a  mine  foreman  whom  the  employer 
is  required  to  appoint.*  .  The  effect  of 
this  doctrine  obviously  Is  that  the  re- 


coal,  slate,  or  rock,  for,  if  that  were  the 
case,  it  was  the  duty  of  the  defendant, 
if  he  had  notice,  actual  or  construc- 
tive, of  the  condittons,  to  remove  such 
loose  overhanging  coal.  The  doctrinal 
standpoint  indicated  by  this  ruling 
seems  to  be  essentially  at  variance 
with  that  of  the  supreme  court  in  the 
cases  cited  above.  It  was  held  that  in 
Zeller,  McC.  &  Co.  v.  Vinardi  (Ind.) 
supra,  the  court  had  erred  in  applying 
the  same  rule  to  the  Mining  Act  as  was 
applied  in  the  Sullender  Case  (Ind.) 
supra,  to  the  Factory  Act. 

•Morris  Coal  Co.  v.  Donley  (1906) 
73  Ohio  St  298,  76  N.  K  945.  See  § 
43,  note  3,  infra. 

^"When  the  statute  prescribes  the 
measures  that  shall  be  taken  by  the 
operator  of  a  coal  mine  to  render  the 
place  safe  where  the  miner  is  working, 
it  imposes  a  specific  duty  upon  the 
master,  which  he  must  perform  to 
eacape  the  charge  of  negligence." 
Green  v.  Western  American  Co.  (1902) 
30  Wasrh.  87,  70  Pac.  310. 

The  principle  thus  formally  enounced 
is  taken  for  granted  in  all  cases  cited 
in  the  following  notes. 

For  a  general  discussion  of  the 
quality  of  statutory  duties,  see  Labatt, 
Mast.  &  S.  §  1495,  and  (as  regards 
Mining  Acts)   §  1882. 

"Continental  Coal  Corp.  v.  York 
(1914)  159  Ky.  334,  167  S.  W.  131. 

Left  Fork  Coal  Co.  v.  Owens 
(1913)  155  Ky.  212,  159  S.  W.  703.  In 
plaintiff's  petition  the  grounds  of  ac- 
tion relied  on  are  that  the  coal 
company  committed  a  breach  of  its 
duty  towards  him  in  failing  to  furnish 
for  his  use  and  protection  a  sufHcient 
number  of  timber  props  and  caps  to 
support  the  roof  of  the  mine  at  the 
place  where  he  was  working;  that 
Boark,  the  mine  foreman,  was  habit- 
ually drunk  for  many  months  before 
and  up  to  the  time  of  the  accident, 
16  A.L.R.— 91. 


and  consequently  unfit  to  perform  his 
duties  as  mine  foreman,  and  the 
officers  of  the  coal  company  knew  this 
habit  of  the  mine  foreman ;  that  Owens 
complained  to  the  mine  foreman  of 
the  unsafe  condition  of  the  roof,  and 
requested  that  he  furnish  him  timber 
to  prop  it,  but  was  assured  by  the 
foreman  that  the  roof  was  not  danger- 
ous, and  he  could  work  with  safety  in 
the  manner  indicated  by  the  foreman, 
who  also  promised  to  furnish  the 
necessary  timbers. 

In  Le  Roy  v.  Missouri,  K.  &  T.  R. 
Co.  (1914)  91  Kan.  548,  138  Pac.  646, 
one  of  the  points  argued,  viz..  that 
there  was  no  evidence  showing  wil- 
fulness in  failing  to  comply  with  the 
provisions  of  the  statute,  was  thus 
dealt  with:  "The  defendant  estab- 
lished its  own  method  of  conducting 
the  operations  of  this  mine,  including 
the  method  and  means  for  complying 
with  its  statutory  obligation  in  respect 
to  furnishing  prop  timber.  It  made 
the  driver  its  agent  to  receive  and 
forward  requests  for  props,  and  to 
deliver  the  props  to  the  miners.  It 
must  have  realized  that  drivers  were 
likely  to  become  careless  and  indiffer- 
ent, and  at  times  would  fail  to  perform 
these  duties.  Having  chosen  the 
method  by  which  the  mine  was  oper- 
ated, it  is  responsible  for  a  failure 
resulting  from  any  deficiency  in  the 
means  by  which  its  statutory  obliga- 
tion was  to  be  complied  with.  Its 
primary  duty  was  to  furnish  suitable 
props  and  keep  them  easy  of  access 
to  the  miners,  whose  safety  and  lives 
depended  upon  the  performance  of 
this  duty;  and  it  cannot  be  permitted 
to  avoid  its  liability  for  failure  to 
comply  with  the  statute,  because 
some  agency  employed  by  it  has  proved 
untrustworthy." 

*BaIdi  V.  Cedar  Hill  Coal  &  Coke 
Co.  (1909)  97  C.  C.  A.  505,  173  Fed. 
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medial  rights  of  a  miner,  in  respect  of 
an  injury  occasioned  by  the  violation 
of  a  duty  of  a  particular  scope,  are  de- 
terminable upon  the  same  footing,  and 
with  relation  to  the  same  considera- 
tions, whether  the  controlling  statute 
belongs  to  the  former  or  the  latter  of 
these  categories. 

According  to  one  decision,  the  gen- 
eral doctrine  enunciated  above  is  sub- 
ject to  an  exception  as  respects  cases 
in  which  the  injury  complained  of  was 
caused  by  the  failure  of.  a  miner  to 
perform  his  duty  to  make  a  proper  use 
of  timber  delivered  for  the  purpose  of 
enabling  him  to  secure  his  working 
place,  but  the  person  injured  was  an 


employee  whose  functions  merely  re- 
quired him  to  make  occasional  visits 
io  that  place.*  But  the  argument  by 
which  the  court  was  led  to  this  con- 
clusion is  scarcely  convincing.  It 
Beems  to  be  based  essentially  upon  the 
theory  that,  because  the  statute  under 
discussion  bad  reference  specifically 
to  the  protection  of  one  class  of  work- 
men, it  could  not  inure  to  the  benefit 
of  any  other  class.  Such  a  theory  in- 
volves, in  the  opinion  of  the  presoit 
writer^  a  complete  non  sequitur.  The 
mere  fact  that  a  statute  casts  upon  one 
class  of  workmen  the  duty  of  safe- 
guarding themselves,  by  means  of  cer- 
tain instrumentalities  to  be  furnished 


781  (Colorado  statute) ;  Henrietta 
Coal  Co.  V.  Martin  (1906)  221  111.  460, 
77  N.  E.  902;  Mertens  v.  Southern 
Coal  &  Min.  Co.  (1908)  235  III.  540, 
85  N.  E.  743;  Donk  Bros.  Coal  &  Coke 
Co.  V.  Lucas  (1906)  127  lU.  App.  61 
(decision  affirmed  in  (1907)  226  111. 
23,  80  N.  E.  560,  but  without  any 
reference  to  this  point) ;  Southern 
Coal  &  Min.  Co.  v.  Hopp  (1907)  133 
111.  App.  239;  Antioch  Coal  Co.  v. 
Rockey  (1907)  169  Ind.  247,  82  N.  E. 
76;  Linton  Coal  &  Min.  Co.  v.  Persons 
(1894)  11  Ind.  App.  264,  39  N.  E.  214; 
Collins  Coal  Co.  v.  De  Pugh  (1909)  43 
Ind.  App.  648,  88  N.  E.  317;  Miami 
Coal  Co.  V.  Kane  (1909)  45  Ind.  App. 
391,  90  N.  E.  13;  Princeton  Coal  Min. 
Co.  V.  Howell  (1910)  46  Ind.  App.  572, 
92  N.  E.  122;  Harting  v.  Vandalia 
Coal  Co.  (1912)  50  Ind.  App.  98,  98 
N.  E.  132;  Coal  Bluff  Min.  Co.  v.  Mc- 
Mahon  (1913)  54  Ind.  App.  131,  102 
N.  E.  862;  Peacock  Coal  &  Min.  Co.  v. 
Crawford  (1917)  65  Ind.  App.  401,  117 
N.  E.  504;  Little  v.  Norton  Coal  Co. 
(1910)  83  Kan.  232,  109  Pac.  768; 
Ricardo  v.  Central  (ioal  &  Coke  Co. 
(1917)  100  Kan.  95,  163  Pac.  641; 
Cherokee  &  P.  Coal  &  Min.  Co.  v.  Brit- 
ton  (1896)  3  Kan.  App.  292,  45  Pac. 
100;  Rock  Island  Coal  Min.  Co.  v.  Da- 
vis (1914)  44  Okla.  412,  144  Pac.  600. 
In  Island  Coal  Co.  v.  Risher  (1895) 
13  Ind.  App.  .98,  40  N.  E.  158,  a  de- 
cision of  the  question  whether  the 
mine  boss  was  a  fellow  servant  of  the 
miners  was  deemed  to  be  unnecessary 
for  the  purposes  of  the  case,  as  per- 
sonal negligence  on  the  employer's 
part  was  shown  by  the  special  verdict 
to  the  effect  that  he,  as  well  as  the 
mine  boss,  had  for  a  long  time  known 
that  the  roof  which  fell  in  the  room 


where  the  plaintiff  was  working  was 
dangerous -and  unsafe. 

In  §  29  of  Virginia  Acts  of  Assembly 
1912,  chap.  178,  it  is  expressly 
declared  that  the  various  superior 
servants  upon  whom  the  statute  im- 
poses the  specified  duties  are  to  be 
considered  as  vice  principals.  The 
provision  was  presumably  inserted  for 
the  purpose  of  excluding  the  applica- 
tion of  the  doctrine  adopted  with 
reference  to  the  Pennsylvania  statute, 
upon  which  that  of  Virginia  was 
modeled.  See  Big  Vein  Pocahontas 
Co.  V.  Repass  (1916)  61  C.  C.  A.  348, 
238  Fed.  232,  where  a  "slate  boss" 
was  treated  as  a  vice  principal. 

*In  Southern  Coal  &  Min.  Co.  v. 
Hopp  (1907)  133  111.  App.  289,  it  was 
laid  down,  with  regard  to  a  provision 
requiring  the  delivery  of  props:  "Tliat 
the  purpose  of  the  statute  was  to  aid 
the  miners  in  protecting  themselves 
against  the  dangers  of  a  hazardous 
occupation,  and  not  a  measure  for  tlie 
greater  security  of  other  employees,  is 
manifest,  and,  for  a  failure  to  conipl.T 
with  this  duty,  only  those  having  use 
for  the  props  and  the  right  to  demand 
them  may  complain  of  a  wilful  failure 
on  the  part  of  the  manager  to  comply 
with  such  demand."  In  this  point  of 
view,  the  defendant  in  the  case  cited 
was  held  not  to  be  liable  for  the 
death  of  a  "shot  firer"  upon  whom  s 
quantity  of  slate  had  fallen,  after  the 
mine  manager  had  failed  to  comply 
with  the  demand  fot  props  of  two 
miners  who  were  taking  out  the  coal 
in  the  room  where  the  accident  oc- 
curred. The  court  said:  "The  com- 
mon-law duty  of  the  master  to  furnish 
a  reasonably  safe  place  to  work  is  not 
involved  in  this  case.   It  is  not  alleged 
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by  the  employer,  does  not,  it  is  sub- 
mitted, justify  the  inference  of  an  in- 
tention on  the  part  of  the  lesrislature 
to  abrogate  pro  tanto,  as  respects  oth- 
er classes  of  workmen,  the  general  ob- 
ligation of  the  employer  with  regard 
to  the  maintenance  of  the  safe  condi- 
tion of  the  place  of  work. 

S  e.  Contrary  doctrine,  how  far  adopted. 

Penniylvania. 

In  this  state,  it  has  been  "uniformly 
held  that  a  [statutory]  mine  foreman 


is  a  fellow  servant  of  the  other  em- 
ployees engaged  in  the  mine."*  Ac- 
cordingly an  action  to  recover  for  an 
injury  occasioned  by  his  negligence 
in  respect  of  the  performance  of  his 
prescribed  duties  cannot  be  main- 
tained, unless  the  negligence  of  the  em- 
ployer himself,  or  his  superintendent, 
was  a  concurrent  cause  of  the  danger- 
ous condition  from  which  the  injury 
resulted.' 

Where     the     superintendent     has 
knowledge  of  the  fact  that  the  mine 


that  appellant  failed  in  its  common- 
law  duty  to  appellee;  only  that  appel- 
lant wilfully  failed  in  a  statutory 
duty.  The  contention  of  appellee's 
counsel  that  the  miners  may  be  held 
to  be  the  representatives  of  the 
master,  the  appellant,  in  the  perform- 
ance of  a  non-delegable  duty, — that  is, 
that  the  master,  through  its  servants, 
the  miners,  was  required  to  set  the 
props  so  as  to  secure  the  roof  of  that 
place, — is  not  tenable  under  the 
declaration.  The  allegation  is  that 
appellant  wilfully  failed  to  deliver  the 
props  and  cap  pieces  to  the  miners, 
not  that  it  failed  to  properly  set  up 
the  props  and  secure  the  roof." 

'Wolcutt  v.  Erie  Coal  &  Coke  Co. 
(1910)  226  Pa.  204,  75  Atl.  197.  The 
accidents  involved  in  most  of  the 
cases  in  which  this  doctrine  was  the 
ratio  decidendi  were  of  such  a  nature 
as  to  place  them  outside  the  scope  of 
this  monograph.  They  are  collected 
in  Labatt,  Mast.  &  S.  §  14S6a,  note  4. 

A«tloa  malatalnabla. 

•Collins  V.  Northern  Anthracite 
Coal  Co.  (1913)  241  Pa.  55,  88  Atl.  75; 
Sudnik  v.  Susquehanna  Coal  Co. 
(1917)  257  Pa.  226,  101  Atl.  318. 

Action  not  malntalnallo. 

In  Peters  v.  Vesta  Coal  Co.  (1914) 
243  Pa.  241,  90  Atl.  65,  the  plaintiff 
averred  in  his  statement  of  claim  that 
a  short  time  prior  to  the  date  of  the 
accident  he  had  complained  to  the 
defendant  company  that  this  roof  of 
said  room  was  "improperly  supported, 
in  that  the  posts  used  were  too 
short;"  that  at  that  time  the  defend- 
ant promised  him  to  have  posts  of  the 
proper  length  provided,  and  assured 
the  plaintiff  that  it  was  safe  to  go  on 
working  until  such  time  as  posts  of 
proper  length  were  supplied ;  and  that 
he  relied  upon  this  promise  and  as- 
surance, and  continued  to  work  in  the 


room.  But  it  was  held  that  he  had 
been  properly  nonsuited,  as  the  evi- 
dence adduced  by  him  was  "too  vague, 
indefinite,  and  lacking  in  detail  to 
justify  a  finding  that  the  superintend- 
ent should  have  understood  that  the 
mine  foreman  was  in  default,  and  that 
an  emergency  existed  which  required 
the  immediate  delivery  of  the  posts." 

In  Iwanauskas  v.  Philadelphia  &  R. 
Coal  &  I.  Co.  (1919)  227  N.  Y.  34,  124 
N.  E.  167,  an  action  in  New  York  un- 
der the  Pennsylvania  statute  for  death 
of  a  miner,  attributable  to  the  erro- 
neous judgment  of  the  mine  foreman 
that  a  rock  in  the  roof  would  not  fall 
before  the  timbering  reached  it,  the 
court  reversed  a  judgment  for  the 
plaintiff  upon  the  ground  that  the 
courts  of  Pennsylvania  have  held  in 
numerous  cases  that  where  the  act 
places  an  obligation  on  the  mine  fore- 
man to  see  to  or  to  do  a  particular 
thing,  the  execution  of  which  involves 
the  exercise  of  judgment  or  discretion, 
his  negligence  in  that  regard  cannot 
be  imputed  to  the  mine  owner. 

In  Sulin  v.  Rochester  &  P.  Coal  & 
I.  Co.  (1915)  170  App.  Div.  302,  155 
N.  Y.  Supp.  883,  the  plaintiff,  a  man 
employed  as  a  "spragger,"  whose 
duties  were  principally  to  throw 
small  blocks  of  wood  called  "sprags" 
between  the  spokes  of  the  wheels  to 
stop  the  cars  in  a  heading,  and  to 
throw  switches,  and  to  couple  cars, 
was  riding  on  the  front  of  an  electric 
motor  car,  when  part  of  the  roof  of 
the  heading  fell  upon  the  tracks  at 
the  front  end  of  the  train,  or  between  , 
and  upon  some  of  the  cars  near  the 
front  end.  The  consequence  was  that 
from  ten  to  thirteen  cars  were  thrown 
off  the  track,  and  the  plaintiff's  foot 
was  caught  between  the  bumper  on 
the  motor  car  and  the  bumper  on  the 
car  ahead,  to  which  it  was  coupled. 
His  testimony  tended  to  show  that, 
about  three  or  four  months  prior  to 
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foreman,  or  a  person  employed  by  him, 
"has  neglected  his  duties,  and  the 
mine  is  in  a  defective  or  unsafe  con- 
dition, .  .  .  the  duties  of  the  super- 
intendent are  not  discharged  by  mere- 
ly calling  upon  the  mine  foreman  to 
remedy  the  defect  and  make  the  mine 
safe.  .  .  .  He  is  required  to  remedy 
the  defects  and  make  the  mine  safe 
himself,  in  the  event  that  the  mine 
foreman  fails  so  to  do."  •  For  the  non- 
performance of  his  statutory  duties  by 
a  foreman  who  was  also  acting  as 
superintendent,  the  operator  of  a  mine 
is  held  to  be  responsible,  on  the 
ground  that  the  tenure  of  both  posi- 
tions necessarily  implies  that  the  dan- 
gerous conditions  created  by  such  per- 
formance were  known  to  an  agent 
whose  knowledge  was  imputable  to  the 
employer.* 


W««t  Vlrsinlm. 

The  Mining  Law  of  this  state  being 
modeled  upon  that  of  Pennsylvania, 
the  supreme  court  has  followed  the 
Pennsylvania  decisions  afGrming  the 
nonliability  of  the  employer  for  the 
negligence  of  a  mine  foreman.* 

TenaeMee. 

In  a  case  decided  with  reference  to 
the  Statute  of  1881,  the  supreme  court 
deliberately  rejected  the  Pennsylvania 
doctrine,  although  that  statute  was  a 
transcript  of  the  Pennsylvania  one, 
and  held  that  a  mine  foreman  was  a 
vice  principal.* 

In  a  later  case  the  language  of  the 
Statute  of  1903  was  construed  as  op- 
erating to  relieve  the  employer  of  re- 
sponsibility for  the  negligence  of  such 


the  accident,  part  of  the  roof  of  the 
heading  fell  in  at  the  same  point,  and 
that  some  of  the  timbers  supporting  it 
also  fell;  that  the  mine  foreman 
caused  the  roof  to  be  propped  up 
again;  and  that  the  men  who  did  the 
work  used  two  old  cracked  timbers, 
and  one  new  timber  which  was  also 
somewhat  cracked  and  contained  a 
knot.  A  verdict  in  his  favor  was  set 
aside,  on  the  ground  that,  assuming 
that  the  notice  to  the  superintendent 
was  sufficient  to  charge  him  with 
knowledire  that  these  timbers  were  in 
the  condition  described  by  the  plain- 
tiff, there  was  no  evidence  that  the 
accident  was  in  any  manner  due  to 
the  defects  in  the  timbers  shown  by 
his  testimony. 

See  also  Lehigh  Valley  Coal  Co.  v. 
Washko  (1916)  145  C.  C.  A.  230.  231 
Fed.  42  (Anthracite  Act) ;  Vagaszki  v. 
Consolidation  Coal  Co.  (1915)  141  C. 
C.  A.  37,  225  Fed.  913  (Bituminous 
Act). 

» Firment  v.  Rochester  &  P.  Coal  & 
I.  Co.  (1915)  170  App.  Div.  807,  155 
N.  Y.  Supp.  879,  stating  what  the 
court  considered  to  be  the  effect  of 
the  Pennsylvania  decisions. 

*In  Wolcutt  V.  Erie  Coal  &  Coke 
Co.  (1910)  226  Pa.  204,  75  Atl.  197, 
the  court  said:  "The  duties  imposed 
by  the  act  on  the  mine  foreman  do 
not  relieve  the  superintendent  from 
the  duties  which  he  owes  to  the  em- 
ployees of  the  mine.  ...  If  the 
roof  in  the  haulage  way  was  defective, 
and  Mitchell  had  knowledge  of  it,  as 


the  evidence  justified  the  jury  in  find- 
ing, the  superintendent,  representing 
the  owner,  had  knowledge  of  the 
defect  and  of  the  neglect  of  the  fore- 
man to  remove  it.  If  Mitchell,  as  mine 
foreman,  neglected  his  duty  in  re- 
moving the  defect,  it  is  clear  that,  if 
another  party  had  been  superintendent 
and  had  had  this  knowledge,  it  would 
have  been  his  duty  to  have  taken  im- 
mediate steps  to  remove  it,  and  there- 
by protect  the  employees  in  the  mine. 
Mitchell  acting  in  a  dual  capacity,  his 
knowledge  of  the  defect  in  the  roof  of 
the  haulage  way  was  not  only  as  mine 
foreman,  but  as  superintendent,  and  in 
the  latter  capacity  the  defendant  is 
liable  for  his  failure  to  remedy  the 
defect  which  caused  the  injury  to  the 
plaintiff." 

•Williams  v.  Thacker  Coal  &  Coke 
Co.  (1898)  44  W.  Va.  699,  40  UlA 
812,  30  S.  E.  107. 

In  Majestic  Collieries  Co.  v.  Brad- 
ley (1909)  132  Ky.  533,  116  S.  W.  738, 
decided  with  reference  to  the  West 
Virginia  statute,  it  was  conceded  by 
counsel  that  a  mine  foreman  who  had 
failed  to  supply  suitable  timbers  was  a 
fellow  servant  of  the  miner  injured  by 
his  negligence.  But  the  liability  of 
the  defendant  company  was  affirmed, 
on  the  ground  of  its  having  employed 
the  tort-feasor  and  retained  him  in  its 
service  with  knowledge  of  his  incom- 
petency. 

*  Smith  V.  Dayton  Coal  &  I.  Co. 
(1905)  115  Tenn.  548,  4  L.R.A.(N5.) 
1180,  92  S.  W.  62. 
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a  foreman.^  But,  in  the  year  after  the 
decision  to  this  effect  was  rendered, 
the  doctrine  laid  down  was  abrogated 
by  an  amendment  of  the  statute. 

It  has  been  held  that  a  certified  mine 
manager  employed  in  pursuance  of  the 
statute  is  a  mere  fellow  servant  of  the 


miners.' 


§  7. 


Acetdenta  within  the 
statutes. 


Moptf  of  the 


In  nearly  all  the  cases  reviewed  un- 
der the  following  subdivisions,  the  in^ 
jury  was  caused  by  the  collapse  of  a 
portion  of  the  roof  of  a  working  place, 
or  entry,  or  traveling  way.  But,  except 
in  one  instance,  it  seems  to  have  been 
assumed  that  the  remedial  rights  con- 
ferred by  the  statutes  are  predicable, 
irrespective  of  whether  the  substances 
which  fell  came  from  the  roof  or  the 
sides  of  such  places.  This  exception 
is  a  Washington  decision  to  the  effect 


that  the  fall  of  a  rock  from  the  wall 
of  the  plaintiff's  working  place  was 
not  a  "caving  in,"  within  the  meaning 
of  that  phrase  as  used  in  the  Washing- 
ton statute.^  It  is  not  easy  to  see  how 
such  a  ruling  can  be  reconciled  with 
the  doctrine,  accepted  in  that  state, 
that  the  mining  statutes  are  to  be  lib- 
erally construed.    See  §  1,  supra. 

^  8.  Wilfulness  of  the  aet  by  which  the 
statute  is  alleged  to  have  been  vio- 
lated. 

By  some  of  the  enactments  of  the 
type  under  review,  the  liability  of  the 
party  charged  is  explicitly  declared  to 
be  predicable  only  where  his  violation 
of  the  duty  or  duties  imposed  was 
"wilful."^  For  a  general  discussion 
of  the  connotation  of  this  epithet,  the 
reader  is  referred  to  §  1882  of  Labatt, 
Mast.  &  S.  It  has  been  construed  as 
imputing  "conscious,""  or  "intention- 


'Sale  Creek  Coal  &  Coke  Co.  v. 
Priddy  (1906)  117  Tenn.  168,  96  S.  W. 
610,  10  Ann.  Cas.  745  (action  held  not 
to  be  maintainable  on  the  ground  that 
the  foreman  had  failed  to  inspect  the 
props  which  gave  way).  The  court 
relied  partly  on  the  Pennsylvania  de- 
cisions, and  partly  on  the  fact  that 
the  statute  included  a  provision,  not 
contained  in  the  earlier  one,  construed 
in  the  Smith  Case  (Tenn.)  supra,  viz., 
that  the  mine  foreman  "should  not  be 
subject  to  the  control  of  the  operator 
or  owner  in  the  discharge  of  the 
duties  reiuired  of  him  by  the  act." 

•  Howells  V.  Landore  Siemens  Steel 
Co.  (1874)  L.  R.  10  Q.  B.  (Eng.)  62, 
44  L.  J.  Q.  B.  25,  32  L.  T.  N.  S.  19,  23 
Week.  Rep.  335. 

iPachko  V.  Wilkeson  Coal  &  Coke 
Co.  (1907)  46  Wash.  422,  90  Pac.  436. 

'Provisions  of  this  tenor  are  in- 
serted in  the  statutes  of  Arkansas, 
Illinois,  Indiana,  Kansas,  and  Missouri. 

In  Donk  Bros.  Coal  &  Coke  Co.  v. 
Stroff  (1902)  200  111.  483,  66  N.  E.  29, 
an  instruction  "that  where  an  owner, 
operator,  or  manager  so  operates  his 
mine  that  he  knowingly  operates  it 
without  conforming  to  the  provisions 
of  the  Mining  Act  of  this  state,  he 
wilfully  disregards  its  provisions," 
was  held  not  to  be  open  to  the  ob- 
jection that  it  was  intended  "to  pro- 
cure the  word  'wilful'  to  be  defined  to 
the  jury,"  and  was  "a  mere  abstract 


proposition  of  law."  The  court  said 
that  "it  was  not  improper  to  advise  the 
jury  as  to  the  legal  meaning  of  the 
word  as  used  in  the  statute." 

Whether  the  alleged  failure  to 
comply  with  the  law  was  wilful  is  a 
question  of  fact  for  the  jury.  Ozor- 
kiewicz  v.  Carr  Coal  Min.  &  Mfg.  Co. 
(1910)  83  Kan.  473,  112  Pac.  135. 

In  Coal  Bluff  Min.  Co.  v.  McMahon 
(1913)  54  Ind.  App.  131,  102  N.  E. 
862,  the  court,  relying  upon  the  theory 
that  "wilful  misconduct  includes  both 
intentional  and  wrongful  action," 
held  that  the  language  of  the  statute 
did  not  require  that  the  complaint 
shall  charge  wilful  misconduct 

On  the  other  hand,  the  decision  in 
Leslie  v.  Rich  Hill  Coal  Min.  Co. 
(1892)  110  Mo.  31,  19  S.  W.  308, 
merely  goes  to  the  extent  of  laying 
it  down  that  a  complaint  is  sufficient, 
after  verdict,  where  the  facts  consti- 
tuting such  wilfulness  are  fully 
stated,  although  it  does  not  specifically 
charge  a  wilful  disregard  of  the 
statutory  duty. 

It  has  been  held  that  "the  right  to 
recover  under  the  Indiana  act  may  be 
based  on  the  inadvertent  failure  to 
comply  with  its  provisions,  as  well  as 
on  the  intentional  violation  thereof." 
Peabody-Alwert  Coal  Co.  v.  Yandell 
(1913)  179  Ind.  222,  100  N.  E.  758, 
citing  some  earlier  cases. 

'Mertens  v.  Southej^n  CoaV  &  Min. 
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al."»  Neither  "evil  intent,"  *  nor  "bad 
purpose,"*  nor  "determined  obsti- 
nacy" •  are  ingredients  in  the  situation 
to  which  it  is  applicable. 

Unless  the  statute  in  question  in- 
cludes language  which  distinctly  im* 
ports  that  a  violation  of  its  provisions 
must  be  "wilful"  in  order  to  affect  the 
delinquent  with  liability,  he  is  answer- 
able for  such  violation,  irrespective  of 
whether  it  was  of  that  nature  or  not.^ 

t  9,  ApplicdbiUty  o/  atatutea  to  work- 
men employed  by  independent  con- 
tractora, 

'    The  phraseology  used  in  the  statutes 


under  discussion,  for  the  purpose  of 
designating  the  party  upon  whom  the 
prescribed  duty  is  imposed,  is  ordi- 
narily susceptible  of  the  construction 
that  they  are  intended  to  inure  to  the 
benefit  of  all  persons  working  in  a 
mine  controlled  by  that  party,  whether 
he  is  their  immediate  employer  or  not' 
It  is  observable,  however,  that  the 
courts  have  sometimes  shown  a  dispo- 
sition to  evade  the  determination  of 
this  point,  in  cases  where  the  decisions 
could  be  referred  to  other  considera- 
tions.* 


Co.  (1908)  235  111.  540,  85  N.  E.  743; 
Aetitus  V.  Spring  Valley  Coal  Co. 
(1910)  246  111.  32,  138  Am.  St.  Rep. 
221,  92  N.  E.  579. 

*  Leslie  v.  Rich  Hill  Coal  Min.  Co. 
(Mo.)  supra. 

*Odin  Coal  Co.  v.  Denman  (1900) 
185  111.  413,  76  Am.  St.  Rep.  45,  57  N. 
E.  192;  Donk  Bros.  Coal  &  Coke  Co. 
V.  Peton  (1901)  192  IIL  41,  61  N.  E. 
330 ;  Mortens  v.  Southern  Coal  &  Min. 
Co.  (HI.)  supra. 

*  Le  Roy  v.  Missouri,  K.  &  T.  R.  Co. 
(1914)  91  Kan.  648,  138  Pac.  646; 
Henry  v.  Missouri,  K.  &  T.  R.  Co.  (re- 
ported herewith)  ante,  1427. 

*  See  cases  cited  in  note  4,  supra. 
^  Le  Roy  v.  Missouri,  K.  &  T.  R.  Co. 

(Kan.)  supra. 

In  New  Bell  Jellico  Coal  Co.  v. 
Sowders  (1913)  154  Ky.  101,  156  S.  W. 
1046,  the  provision  in  §  7,  subsec.  8, 
of  the  Kentucky  Statute  of  1908,  to 
the  effect  that  any  wilful  neglect  or 
failure  or  refusal  of  any  owner,  etc., 
of  a  coal  mine,  or  of  any  person  em- 
ployed in  such  mine,  to  comply  with 
its  provisions,  or  any  attempt  to  ob- 
struct or  interfere  with  any  person  in 
the  discharge  of  the  duties  imposed 
on  such  person,  shall  be  deemed  a 
misdemeanor,  was  held  to  be  appli- 
cable only  to  criminal  prosecutions. 
The  court  said  that  the  remedial 
rights  of  an  injured  miner  in  a  civil 
action  were  governed  by  the  general 
provision  in  §  466  of  Ky.  Stat.,  by 
which  damages  are  declared  to  be  re- 
coverable in  respect  of  the  violation 
of  a  penal  statute. 

*  In  Leslie  v.  Rich  Hill  Coal  Min.  Co. 
(1892)  110  Mo.  31,  19  S.  W.  308,  an 
instruction  was  approved  by  which  the 
jury  were  told  that  the  defendant,  if 
the  actual  owner  of  all  the  property, 
was  responsible  for  nonobservance  of 


the  law,  though  the  coal  was,  in  fact, 
taken  out  by  one  Wilson,  under  an 
arrangement  by  which  the  defendant 
was  to  furnish  all  material,  ma- 
chinery, and  appliances  necessao'  for 
getting  out  the  coal,  and  the  saafting, 
timbers,  props,  etc.,  necessary  for  the 
operation  of  the  mine  and  the  safety 
of  the  miners,  and  that  Wilson  should 
be  paid  a  certain  price  per  bushel  for 
the  coal  when  delivered  aboveground, 
and  though  the  miners  were  employed 
and  paid  by  Wilson.  The  court  said: 
"Section  16  of  the  act  imposes  the  iatf 
of  providing  timbers  and  props  upon 
the  'owner,  agent,  or  operator'  of  the 
mine,  and  not  necessarily  and  ex- 
clusively on  the  employer  of  the 
miners.  The  duty  enjoined,  as  the 
title  of  the  act  indicates,  was  intended 
to  secure  the  health  and  safety  of  the 
persons  employed  in  the  mines,  no 
matter  by  whom  employed.  The 
relation  of  master  and  servant  is  not, 
therefore,  necessarily  involved,  nor 
the  principles  of  law  governing  that 
relation.  For  the  safety  of  the  opera- 
tives the  statute  requires  certain  pre- 
cautions to  be  observed  by  the  'owner, 
or  operator,'  and  liability  is  confined 
to  such  persons.  .  .  .  The  statute 
defines  the  word  'owner,'  as  used 
therein,  to  mean  'the  immediate  pro- 
prietor, lessee,  or  occupant  of  any 
coal  mine,  or  any  part  thereof.*  .  .  . 
The  owner  cannot,  however,  be  pet- 
mitted  to  relieve  himself  of  this 
statutory  duty,  and  at  the  same  time 
retain  any  joint  occupancy  or  pro- 
prietorship of  the  mines.  To  relieve 
himself  he  must  part  with  all  im- 
mediate proprietorship  and  occupancy 
of  the  mine  and  control  of  its  opera- 
tion." 

'Such  was  the  course  followed  in 
Clark  V.  Choctaw  Min.  Co.  (1918)  201 
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$  SO.  CtmaaX  eontieetlon  hetween  the 
hreach  of  the  atatutory  &uty  and  the 
iniurtf. 

The  cases  in  which  the  courts  have 
affirmed  the  doctrine  that  liability  for 
the  violation  of  a  statutory  duty  in 
respect  of  the  timbering  of  a-  mine  is 
not  predicable,  unless  that  violation 
was  a  proximate  cause  of  the  injury 
complained  of,  are  divisible,  broadly 
speaking,  into  two  categories: 

(1)  Cases  in  which  evidence  is  of- 
fered which  tends  to  show  that  the  in- 
jury was  attributable,  not  to  a  viola- 
tion of  the  particular  dvty  upon  which 


the  action  is  founded,  but  to  the  neg- 
ligent failure  of  the  injured  miner 
himself,^  or  of  a  fellow  servant,*  to 
use  timbers  which  had  been  furnished; 
or  to  the  failure  of  the  injured  miner 
to  provide  for  his  security  by  inspect- 
ing the  place  of  work  with  the  degree 
of  care  which  was  incumbent  upon 
him,*  or  by  taking,  down'  such  sub- 
stances as  were  likely  to  fall  from  the 
roof;*  or  to  the  failure  of  the  injured 
miner  to  use  timbers  which  had  been 
furnished,  owing  to  a  want  of  judg- 
ment on  the  part  of  the  miner  himself, 
or  of  a  fellow  servant;*  or  to  the  fact 


Ala.  466,  78  Bo.  872,  where  the  court 
said  that  the  question  whethet  the 
later  Alabama  enactment  "has  appli- 
cation otherwise  than  as  between  the 
master  and  servant,  the  mine  operator 
and  its  employee  only,  was  one  of 
doubtful  solutton." 

*  In  Kentucky  Block  Cannel  Coal  Ca. 
V.  Davis  (1910)  —  Ky.  — ,  128  S.  W. 
888,  th*  question  whether  injury  was 
caused  by  failure  to  furnish  timbers, 
or  by  plaintiff's  failure  to  use  suitable 
timbers  as  furnished,  was  held  to 
have  been  properly  left  to  the  jury. 
As  to  the  statutory  duty  of  miners  in 
respect  of  propping,  see  §§  43  and  44, 
infra. 

•In  Lammey  v.  Center  Coal  Min.  Co. 
(1909)  144  Iowa,  640,  123  N.  W.  856 
(miner  killed  by  fall  of  slate  from 
roof) ,  it  appeared  from  uncontradicted 
testimony  that  the  son  of  the  decedent, 
who  was  working  in  the  same  room 
with  him,  knew  that  the  props  called 
for  had  not  been  delivered,  and  that 
he  went  into  another  room  and  got 
such  props  as  he  thought  were  neces- 
sary, and  used  them  in  a  way  that  he 
thought  had  made  the  roof  safe,  and 
so  informed  his  father.  Held,  the 
accident  "was  not  due  to  defendant's 
failure  to  send  down  props  of  sufficient 
length,  but  to  the  failure  of  the  son 
to  use  the  necessary  number  of  props. 
.  .  .  If  he  did  not  get  and  use  a 
sufficient  number,  it  was  his  own  fault, 
and  defendant  is  not  to  be  held  respon- 
sible for  the  damage  resulting  there- 
from." 

•Edgren  v.  Scandia  Coal  Co.  (1915) 
171  Iowa,  459,  151  N.  W.  519.  As  to 
the  miner's  statutory  duty  of  inspec- 
tion, see  §  47,  infra. 

♦Carter  Coal  Co.  v.  Prichard  (1915) 
166  Ky.  776,  179  S.  W.  1038  (verdict 
properly  directed  for  defendant  on  the 
evidence) . 


•In  Western  Coal  &  Min.  Co.  v. 
Fountz  (1911)  101  Ark.  206,  142  S.  W. 
160,  it  was  held  that  a  peremptory 
instruction  for  the  defendant  should 
have  been  given,  where  the  following 
facts  were  shown  by  the  evidence  of 
the  plaintiff's  only  witness,  a  man 
working  in  the  same  room  as  that  in 
which  the  plaintiff's  husband  was 
killed  by  the  fall  of  a  rock:  That  the 
decedent  and  the  witness  had  made 
two  requests  for  props;  that  some 
^rops  of  insufficient  length  had  been 
delivered ;  that,  after  taking  down  the 
slate  on  one  side  of  the  room,  they  had 
discovered  the  loose  rock  which  killed 
the  decedent ;  that  if  the  rock  did  not 
fall  that  night  when  shots  were  fired, 
and  if  they  had  found  it  the  next 
morning  not  loose  enough  for  them  to 
pull  down,  they  would  have  propped 
it,  but  they  had  no  intention  of 
propping  it  until  then.  The  court 
said:  "This  being  the  state  of  the 
case,  we  cannot  see  how  the  failure 
to  furnish  props  can.  be  deemed  the 
cause  of  the  injury,  either  proximately 
or  remotelyi  The  timbers  were  not 
ordered  to  prop  lip  the  loose  rock,  and 
would  not,  according  to  the  positive 
testimony  of  the  witness,  have  been 
used  for  that  purpose  if  they  had  been 
furnished  before  the  injury  occurred. 
That  being  true,  the  failure  to  furnish 
props  had  nothing  to  do  with  the 
injury,  and  the  result  would  have  been 
the  same  if  the  props  had  been 
furnished." 

In  Western  Coal  &  Min.  Co.  ▼. 
Watts  (1917)  131  Ark.  562,  199  S.  W. 
921,  where  a  rock  fell  upon  plaintiff 
from  the  roof  of  a  cross  entry  which 
he  was  driving,  the  Fountz  Case 
(Ark.)  supra,  was  distinguished  on 
the  ground  that,  in  the  case  under 
review,  the  jury  were  justified  in 
finding   from  the   testimony   of   the 
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that  the  injured  miner  refrained  from 
using  timbers  furnished  because  he 
considered  that  his  work  would  be  too 
much  hampered,  if  they  were  used.* 
(2)  Cases  in  which  the  question  of 


proximity  of  cause  was  considered 
without  reference  to  the  issues  raised 
by  evidence  of  the  descriptions  men- 
tioned above.' 

(3)  Cases  which  illustrate  the  doc- 


plaihtiff  and  his  assistant,  who  was 
working  with  him  at  the  time  he  was 
injured,  that  the  props  were  ordered 
by  them  so  as  to  enable  them  to'  keep 
the  rock  from  falling  and  to  make  the 
place  safe  while  they  were  working 
under  the  same.  Under  these  circum- 
stances, the  trial  judge  had  correctly 
instructed  the  jury  that  if  appellant 
failed  to  furnish  props,  and  this 
failure  was  the  proximate  cause  of 
appellee's  injury,  the  defendant  would 
be  liable,  even  though  the  jury  should 
find  that  the  appellee  made  a  mistake 
of  judgment,  and  that  but  for  such 
mistake  he  would  not  have  been  in- 
jured. 

•Branson  v.  Clover  Fork  Coal  Co. 
(1914)  157  Ky.  763,  164  S.  W.  304. 
See  also  Pana  Coal  Co.  -v.  Becker 
(1906)  130  111.  App,  40,  where  it  was 
held  error  to  instruct  the  jury  that  it 
was  their  duty  to  find  for  the  plain- 
tiff, if  they  believed  from  the  evidence 
that  the  negligence  of  the  defendant 
contributed  to  the  injuries. 

'In  Williams  v.  Norwood-White 
Coal  Co,  (1910)  146  Iowa,  489,  125  N. 
W.  232,  the  plaintiff  placed  his  order 
for  props  as  he  entered  the  mine  in  the 
morning.  The  general  rule  in  the  mine 
was  that  props  were  sent  within  a  day 
or  two  after  they  were  ordered.  It 
was  asserted  by  plaintiff  that,  when  he 
placed  his  order  on  this  particular 
morning,  the  boss  assured  him  that 
they  would  be  sent  "right  away,"  but 
he  did  not  allege  either  that  he  re- 
quested that  they  be  sent  "right 
away,"  or  that  he  believed,  at  that 
time  or  later,  that  he  had  immediate 
need  for  them.  The  accident  happened 
at  11:30  in  the  forenoon.  At  no  time 
did  the  plaintiff  discover  or  suspect 
a  condition  which  would  require  a 
prop,  nor  was  there  any  evidence 
tending  to  show  that  he  would  have 
used  a  prop  at  this  time  and  place  if 
he  had  had  it.  The  use  of  a  prop 
under  the  particular  part  of  the  roof 
which  fell  would  have  rendered  it  very 
difficult,  if  not  impossible,  for  him  to 
pick  the  colunrn  of  coal  at  the  place 
at  which  he  was  working,  and  he  him- 
self testified  that  he  was  "an  ex- 
perienced miner,  and  knew  as  well  as 
any  man  how  to  sound  a  roof,  and 


when  it  is  beginning  to  get  loose,  and 
when  it  is  likely  to  fall."  Held  that, 
even  if  it  were  assumed  that  the  fore- 
man assured  the  plaintiff  that  tiie 
props  would  be  sent  "right  away," 
and  that  the  plaintiff  was  expecting 
them  accordingly,  there  was  no  causal 
relation  between  the  failure  of  the 
foreman  to  send  the  props  and  the 
accident. 

In  Branson  v.  Clover  Fork  Coal  (3o. 
(Ky.)  supra,  the  evidence  showed  that 
while  Branson,  an  inexperienced 
minor,  was  digging  coal  in  company 
with  two  other  men,  one  of  whom  was 
a  miner  of  long  experience,  it  was  dis- 
covered that  slate  was  falling  from 
the  roof  of  this  room,  or  in  the  adja- 
cent entry.  Thereupon  they  knocked 
the  props  from  under  the  roof  at  this 
place,  and  a  great  quantity  of  slate 
fell  in  the  room  or  entry,  and  on  the 
car  track,  so  that  they  were  not  able 
to  do  any  work.  The  mine  boss  told 
them  that  it  would  take  some  time  to 
clear  the  track,  and  that  the  quickest 
and  best  way  to  open  up  their  room 
would  be  to  widen  the  passageway 
where  the  slate  fell,  so  that  a  nev 
track  could  be  laid  around  the  old 
track  and  the  slate.  They  followed 
these  instructions,  and  cars  were  run 
in  on  the  new  track  to  a  point  within 
20  or  30  feet  distant  from  where  they 
were  digging  coal.  It  was  further 
shown  that,  for  a  space  of  18  or  20 
feet  from  the  place  where  Branson  was 
working  when  injured,  the  roof  of  the 
room  was  not  propped,  but  he  said 
that  he  did  not  know  the  roof  was 
dangerous.  There  was  also  evidence 
that  the  attention  of  these  men  was 
called,  two  or  three  times  before  the 
accident,  to  the  danger  of  workin? 
where  they  were,  without  the  roof 
being  propped.  The  gravamen  of  the 
petition  was  that  the  plaintiffs  in- 
juries were  "caused  by  the  failure  of 
the  coal  company  to  build  a  track,  or 
passageway,  to  permit  props  to  be  put 
in  place,  and  which  he  was  assured 
could  be  done."  But  it  was  held  to 
be  quite  clear  that  "the  failure  to 
build  the  track  had  nothing  whatever 
to  do  with  causing  the  slate  to  fall 
from  the  roof,  or  with  making  the 
place  unsafe  in  which  to  work." 
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trine  that  the  employer  may  be  held 
liable  for  an  injury  occasioned  partly 
by  the  breach  of  a  duty  imposed  upon 
him,  and  partly  by  an  event  or  condi- 
tion for  which  he  ia  not  responsible.' 
The  question  of  proximity  of  cause 


is  for  the  jury  exclusively,  whenever 
the  evidence  is  conflicting,"  or  of  such 
a  purport  that  different  conclusions 
may  reasonably  be  deduced  from  it." 
It  has  been  declared  that  the  duty  of 
the  mine  operator  in  the  premises  is 


In  Grim  v.  Lehigh  Valley  Coal  Co, 
(1916)  171  App.  Div.  493,  157  N.  Y. 
Supp.  585,  affirmed  without  opinion  in 
(1919)  227  N.  Y.  558,  124  N.  E.  898, 
(decided  with  reference  to  the  Penn- 
sylvania statute),  where  the  plaintiff 
was  injured  by  the  fall  of  coal  from 
the  roof  of  a  chute,  while  he  was 
cleaning  a  hole  previously  prepared  to 
receive  the  prop,  or  just  as  he  arrived 
at  the  place  for  that  purpose,  a 
verdict  in  his  favor  was  set  aside  on 
the  ground  thus  stated:  "Had  the 
requisite  prop  been  at  hand,  it  would 
not  have  been  in  place  supporting  the 
roof,  inasmuch  as  the  plaintiff  would 
have  been  in  the  course  of  putting  it 
in  place.  The  material  fell  because 
the  prop  was  not  there;  it  was  not 
there  because  the  man  was  making 
final  preparation  to  set  it,  or  was  sur- 
veying the  conditions  preparatory  to 
setting  it,  or  had  just  come  there  to 
set  it.  What  effect  on  the  accident 
could  the  fact  have  that  the  props  in 
the  gangway  were  too  short  or  that 
they  were  not  there  at  all,  if  such  had 
been  the  case?  .  .  .  The  proposition 
that  the  failure  to  furnish  a  proper 
prop  permitted  the  roof  to  fall  on  the 
man  who  was  making  ready  to  put  up 
such  prop  is  not  tolerable  in  law  or 
logic.  The  plaintiff  was  not  there  to 
do  work  other  than  that  relating  to 
the  erection  of  the  prop."  Adminis- 
tration of  the  law  would  go  awry  did 
it  permit  a  suitor  to  recover  for  an 
injury  received  while  necessarily 
doing,  or  about  to  do,  an  act  to  elim- 
inate the  cause  of  the  injury.  It 
will  be  observed  that  the  court,  in  the 
latter  portion  of  these  remarks, 
shifted  its  ground  from  the  concep- 
tion of  proximate  cause  to  a  theory 
which,  in  the  final  analysis,  depends 
upon  the  theory  of  an  assumption  of 
risks.  See  monograph  appended  to 
Elk  Horn  Min.  Corp.  v.  Vanhoose,  ante, 
1380. 

In  Bisko  v.  Braznell  Gas  Coal  Co. 
(1909)  223  Pa.  186,  72  Atl.  504,  the 
plaintiff,  while  engaged  in  repairing 
a  brattice  which  was  to  be  used  in 
diluting  or  carrying  off  any  gas  which 
had  accumulated  in  the  pocket  made 


by  a  fall  in  the  roof  of  an  entry,  was 
injured  by  an  explosion  resulting  from 
the  ignition  of  the  gas  in  the  pocket 
by  the  blaze  from  his  open  lamp. 
Held  that,  even  if  it  were  assumed 
that  there  was  not  an  adequate  supply 
of  material  on  the  surface  or  in  the 
mine  for  the  purpose  of  repairing  the 
brattice,  this  circumstance  could  not 
impose  liability  upon  the  defendant, 
since  it  was  not  the  cause  of  the 
plaintiff's  injuries.  It  was  conceded 
that  if  it  had  been  engaged  in  mining 
coal  in  another  entry,  and  had  been 
there  injured  by  the  explosion,  there 
might  have  been  some  grouiid  for  the 
contention  that  the  defendant  com- 
pany was  liable  for  not  furnishing  an 
adequate  supply  of  materials  for  con- 
structing or  repairing  the  brattice. 

•  In  Tetherton  v.  United  States  Talc 
Co.  (1899)  41  App.  Div.  613,  58  N.  Y. 
Supp.  55,  affirmed  without  opinion  in 
(1901)  165  N.  Y.  665,  59  N.  E.  1131,  a 
verdict  was  sustained  in  favor  of  a 
miner  who  was  injured  by  the  fall  of 
a  pillar,  which  was  the  result,  partly 
of  an  excessive  blast  discharged  by 
the  pit  boss  in  violation  of  the 
superintendent's  instructions,  and 
partly  of  the  failure  of  the  defendant 
to  perform  his  statutory  duty  with 
regard  to  the  timbering  of  the  mine. 

See,  generally,  Labatt.  Mast.  &  S. 
§§  1580  et  seq. 

'Arkley  v.  Niblack  (1916)  272  IlL 
856,  112  N.  E.  67;  Wilson  v.  Danville 
Collieries  Coal  Co.  (1914)  264  111.  143, 
106  N.  E.  194;  Diamond  Block  Coal  Co. 
V.  Cuthbertson  (1906)  166  Ind.  290,  76 
N.  E.  1060;  Interstate  Coal  Co.  v. 
Trivett  (1913)  155  Ky.  825,  160  S.  W. 
728. 

"Cecil  V.  American  Sheet  Steel  Co. 
(1904)  64  C.  C.  A.  72,  129  Fed.  543; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Peton 
(1901)  192  HI.  41,  61  N.  E.  330;  Mer- 
tens  V.  Southern  Coal  &  Min.  Co. 
(1908)  235  111.  540,  85  N.  E.  743;  Davis 
V.  Missouri  &  I.  Coal  Co.  (1914)  186 
III.  App.  478;  Mitchell  v.  Swanwood 
Coal  Co.  (1918)  182  Iowa,  1001,  166 
N.  W,  391;  Proctor  Coal  Co.  v.  Beaver 
(1913)  151  Ky.  839,  152  S.  W.  965,  and 
the  cases  cited  in  notes  1  to  7.  supra. 
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not  to  be  limited  by  the  actual  antici- 
pation of  its  bank  boss  or  superintend- 
ent."   ' 

i  11.  Conflict  of  laws. 

Some  cases  which  fall  within  the 
scope  of  the  present  monograph  illus- 
trate the  general  rule  that,  where  an 
action  for  the  recovery  of  damages  in 
respect  of  an  injury  occasioned  to  a 
servant  by  the  violation  of  a  statutory 
duty  imposed  upon  the  employer  is 
brought  in  a  jurisdiction  other  than 
that  in  which  the  statute  was  enacted, 
the  remedial  rights  of  the  plaintiff  are 
determinable  with  reference  to  its  pro- 
visions.* 

For  a  general  discussion  of  this  rule, 
see  Labatt,  Mast  &  S.  §  1994. 

tl,  statutes  by  tchtrh  a  coitttmiov»tif 
aubsifittng  duty  with  respect  to  the 
Umbering  of  the  employer's  mine  is 
imposed  vpon  him  in  unqualified 
term^. 

S  12.  Provisions  bv  which  the  duty  is 
im,posed  with  respect  to  vmrtcing 
places. 

The  provisions  under  this  head  fall 
under  two  categories,  viz.:  (1)  Those 
which  simply  impose  a  duty  in  respect 
of  the  delivery  of  timbers  at  the  work- 
ing place  of  the  miner;  and  (2)  those 
which  impose  a  duty  in  respect  of  see- 
ing that  the  working  place  is  properly 
timbered. 

By  some  of  the  provisions  the  spe- 
cific duty  is  laid  upon  the  employer 


himself;  by  others,  upon  some  supe- 
rior employee.  But  the  essential  effect 
of  both  types  is  manifestly  the  same, 
BO  far  as  the  ultimate  responsibility 
of  the  employer  is  concerned. 

Coal  Mines  Regulation  Act  1887,  §  49, 
rule  21.  The  roof  and  sides  of  every 
working  place  shall  be  made  secure. 
(There  was  a  similar  provision  in  the 
earlier  Act  of  1872,  §  51,  rule  16.) 

Coal  Mines  Regulation  Act  1887,  ! 
49,  rule  22.  Where  the  timbering  of 
the  working  places  is  done  by  the 
workmen  employed  therein,  suitable 
timber  shall  be  provided  at  the  work- 
ing place,  gate  end,  pass-by,  siding,  or 
other  similar  place  in  the  mine  con- 
venient to  the  workmen. 

Colorado. 

Laws  1883,  p.  104,  §  4,  as  amended 
by  Laws  1885,  p.  137,  §  4  (Mills's  Anno. 
Stat.  1891,  §  3184;  Colo.  Anna  SUt  { 
641).  The  "mining  boss"  .  .  . 
shall  see  that  sufficient  timber,  of 
suitable  length  and  sizes,  Is  furnished 
for  the  places  where  they  are  to  be 
used,  and  placed  in  the  working  places 
of  the  miners. 

IniUmn*. 

Laws  1891,  chap.  49,  §  12  (Bunu's 
Stat.  1894,  §  7472).  The  mining  boss 
shall  see  that  each  and  every  working 
place  is  properly  secured  by  props  or 
timber,  and  that  safety  in  all  respects 
is  assured,  and,  when  found  unsafe, 
he  shall  order  and  direct  that  no  per- 


"  Brilliant  Coal  Co.  v.  Barton  (1920) 
205  Ala.  89,  87  So.  830,  where  the  prop 
sustaining  a  rock  was  set  at  a  point 
where  it  was  hit  and  displaced  when  a 
mule  driven  by  the  plaintiff  swerved 
from  the  path,  in  consequence  of 
which  the  rock  fell,  injuring  the  plain- 
tiff. 

'Majestic  Collieries  Co.  v.  Bradley 
(1909)  132  Ky.  533,  116  S.  W.  738 
(West  Virginia  statute  applied) ; 
Proctor  Coal  Co.  v.  Beaver  (1913)  151 
Ky,  839,  152  S.  W.  965,  s.  c.  second 
appeal  in  (1914)  159  Ky.  578,  167  S. 
W.  885  (Tennessee  statute  applied) ; 
Sulin  V.  Rochester  &  P.  Coal  &  I.  Co. 
(1915)  170  App.  Div.  302,  155  N.  Y. 
Supp.  883  (Pennsylvania  statute  ap- 
plied) ;  Firment  v.  Rochester  &  P. 
Coal  &  I.  Co.  (1915)  170  App.  Div. 
307, 155  N.  Y.  Supp.  879  (Pennsylvania 


statute  applied) ;  Vagaszki  v.  Consoli- 
dation Coal  Co.  (1915)  141  C.  C.  A.  37, 
225  Fed.  913  (Pennsylvania  statute 
applied  by  the  Federal  court  sitting  in 
New  York  district). 

In  Wojtylak  v.  Kansas  &  T.  Coal  Co. 
(1905)  188  Mo.  266,  87  S.  W.  506.  the 
remedial  rights  of  the  plaintiff  in  re- 
spect of  an  injury  sustained  in  Kansas 
were  determined  with  reference  to 
common-law  principles.  But  the  court 
discussed  arguendo  the  meaning  of 
the  Missouri  statute,  and  undertook  to 
settle  a  point  concerning  which  the 
earlier  decisions  were  not  in  accord. 
See  §  20.  post,  1461.  In  so  far  as  this 
discussion  imparts  an  assumption  on 
the  part  of  the  court  that  the  plaintiff 
might  have  brought  an  action  upon  the 
statute,  it  reflects  a  theory  opposed  to 
the  weight  of  authority. 
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son  shall  be  permitted  in  an  unsafe 
place,  unless  it  be  for  the  purpose  of 
making  it  safe.  He  shall  see  that  a 
sufficient  supply  of  props,  caps,  and 
timber  are  always  on  hand  at  the 
miners'  working  places. 

Laws  1897,  p.  168,  §  4;  Laws  1905, 
p.  65.  §  12  (Burns's  Rev.  Stat.  1901,  § 
7472;  Burns's  Rev.  Stat.  1908  and  1914, 
§  8580).  Provision  similar  to  the 
above. 

loira. 

Laws  1911,  chap.  106.  §  41  (Code 
Supp.  1913.  §  2439-132).  The  mine 
foreman  or  pit  boss  in  charge  of  any 
mine  shall  see  that  the  mines  are  sup- 
plied with  props  of  proper  length, 
caps,  and  o^er  timbers  necessary  to 
prop  securely  the  roof  of  such  mine 
and  the  rooms  wherein  the  men  are 
employed,  and  such  material  shall  be 
conveniently  placed  for  the  use  of  the 
miners.  The  contents  of  another  sec- 
tion in  this  statute  are  set  out  in  §  19, 
infra. 


Act  of  May  15.  1875,  §  21;  Laws 
1883,  chap.  117,  §  6  (Gen.  Stat.  1889.  § 
8850;  1899,  §  3963;  1901,  §  4129;  1909, 
§  4987;  1915,  §  6276).  Every  mine 
shall  be  supplied  with  sufficient  prop 
timber  of  suitable  length  and  size  for 
the  places  where  it  is  to  be  used,  and 
kept  in  easy  access  to.  (The  final 
clause  is  so  printed,  but  seems  to  be 
grammatically  defective.) 

Laws  1914,  chap.  79,  Act  6,  §  4 
(Stat.  1915.  §  2726,  subd.  4).  The 
mine  foreman  or  assistant  shall  see 
that  every  working  place  is  properly 
secured  by  props  or  timber.  ...  He 
shall  also  see  that  props  are  cut  or 
sawed  as  square  as  practicable  at 
both  ends,  and  as  near  as  practicable 
to  the  proper  length  required  or  des- 
ignated for  the  place  where  they  are 
to  be  used.  The  contents  of  the  other 
provisions  of  this  statute,  and  of  an 
earlier  enactment,  are  set  out  in  §  19, 
infra. 

Montana. 

Coal  Mining  Act,  Laws  1911,  chap. 
120,  §  73.  The  mine  foreman  or  his 
assistant  shall  see  that  each  working 


place  is  secured  by  timbering,  so  that 
the  safety  of  the  miners  is  assured. 
N«w  Tork. 

Laws  1890.  chap.  394,  §§  9,  10;  Laws 
1897«  chap.  415.  §  122;  Consol.  Laws, 
chap.  81.  Each  owner,  agent,  man- 
ager, or  lessee  of  a  mine  or  tunnel 
shall  cause  it  to  be  properly  timbered, 
and  the  roof  and  sides  of  each  work- 
ing place  shall  be  properly  secured. 
No  person  shall  be  required  or  per- 
mitted to  work  in  an  unsafe  place,  or 
under  dangerous  material,  except  to 
make  it  secure. 
OUo. 

Act  of  April  15,  1889,  Rev.  Stat 
1892,  §  6871;  Gen.  Code  1910,  §  921). 
The  owner,  agent,  or  operator  of  every 
coal  mine  shall  keep  a  supply  of  tim- 
ber constantly  on  hand,  and  shall  de- 
liver the  same  to  the  working  place  of 
the  miner;  and  no  miner  shall  be  held 
responsible  for  accidents  which  may 
occur  in  the  mine  where  the  provi- 
sions of  this  section  have  not  been  com- 
plied with  by  the  owner,  agent,  or 
operator  thereof. 

OUaboma. 

Laws  1907,  chap.  64,  Act  7,  9  2 
(Rev.  Laws  1910,  §  3984).  The  mine 
foreman  shall  see  that  all  miners  are 
supplied  at  all  times  with  such  tim- 
bers, props,  and  cap  pieces  as  are  nec- 
essary to  keep  their  working  places  in 
a  safe  condition. 

Laws  1907,  chap.  64,  Act  7,  §  6 
(Rev.  Laws  1910,  S  3988).  The  mine 
foreman  or  his  assistants  shall  direct 
that  each  and  every  working  place  be 
properly  secured  by  props  or  timbers. 

PMUu^Ivania. 

Anthracite  Coal  Mines  Act  (Act  of 
June  2,  1891)  art.  11,  §  1.  It  shall  be 
the  duty  of  the  owner,  operator,  super- 
intendent, or  mine  foreman  of  every 
mine  to  furnish  to  the  miners  all 
props,  ties,  rails,  and  timbers  neces- 
sary for  the  safe  mining  of  coal  and 
for  the  protection  of  the  lives  of  the 
workmen.  Such  props,  ties,  rails,  and 
timbers  shall  be  suitably  prepared 
and  delivered  to  the  workmen  as  near 
to  their  working  places  as  they  can  be 
conveyed  in  ordinary  mine  cars,  free 
of  charge.  Brightly's  Dig.  12th  ed.  p. 
184. 
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Anthracite  Coal  Mines  Act  of  June 
2,  1891,  art.  12,  rule  12.  The  mine 
foreman  or  his  assistants  shall  direct 
that  each  and  every  working  place  is 
assured,  by  directing  that  all  loose 
coal  or  rock  shall  be  pulled  down  or 
secured,  and  that  no  person  shall  be 
permitted  to  work  in  an  unsafe  place 
unless  it  be  for  the  purpose  of  mak- 
ing it  secure.    Brightly's  Dig.  p.  149. 

Bituminous  Coal  Mines  Act  of  May 
15,  1893,  P.  L.  p.  52,  art.  6,  §  6,  The 
mine  foreman  shall  give  prompt  at- 
tention to  the  removal  of  all  dangers 
reported  to  him,  .  .  .  and  shall  di- 
rect that  each  and  every  working 
place  be  properly  secured  by  props 
and  timbers. 

Bituminous  Coal  Mines  Act  1911, 
art.  4,  §  6.  The  mine  foreman  shall  di- 
rect and  see  that  every  working  place 
is  properly  secured  by  props  or  tim- 
bers, and  shall  see  that  no  person  is 
directed  or  permitted  to  work  in  an 
unsafe  place,  unless  it  be  for  the  pur- 
pose of  making  it  safe.  He  shall 
also  see  that  the  props  are  cut  square 
at  both  ends,  and  as  near  as  practica- 
ble to  the  proper  length  required  or 
designated  for  the  places  where  they 
are  to  be  used.^ 

Virginia. 

Laws  1912,  chap.  178.  §§  4  and  13. 
Same  provision  as  in  West  Virginia 
Act  of  1883.    See  next  paragraph. 
Weat  VlrslDla. 

Laws  1883,  chap.  70,  I  6;  Laws 
1907,  chap.  78,  §  15  (Code  1891,  p. 
994;  Code  Supp.  1907,  chap.  78.  §  410; 
Anno.  Code  1913,  §  483).  The  mine 
foreman  shall  see  that  sufficient  props, 
caps,  and  timbers,  as  nearly  as  pos- 
sible of  suitable  dimensions,  are  fur- 
nished for  the  places  where  they  are 
to  be  used,  and  such  props,  caps,  and 
timbers  shall  be  delivered  and  placed 


*Bisko  V.  Braznell  Gas  Coal  Co. 
(1909)  223  Pa,  186,  72  Atl.  504  (An- 
thracite Act). 

lErickson  v.  Maple  Block  Coal  Co. 
(1918)  183  Iowa,  1292,  167  N.  W.  105 
(error  to  give  an  instruction  inconsist- 
ent with  this  doctrine) ;  Le  Roy  v. 
Missouri,  K.  &  T.  R.  Co.  (1914)  91 
Kan.  548,  138  Pac.  646  (ruling  ap- 
proved in  Henry  v.  Missouri,  K.  &  T. 
R.  Co.  (reported  herewith)  ante,  1427; 
Pittsburgh  &  W.  Coal  Co,  v.  Estieven- 


at  such  points  as  the  rules  for  the 
government  of  each  respective  mine 
provide  for  them  to  be  delivered. 

Nova  SeolStu 

Regulations  of  Coal  Mines  Act,  Rev. 
Stat.  1900,  p.  224,  rule  16.  Same  pro- 
vision as  the  English  one,  supra. 

Rule  31.  In  any  mine,  whenever  re- 
quired by  the  inspector,  the  coal  shall, 
during  the  operation  of  holding  or 
undercutting,  be  supported  by  coal  or 
wooden  props,  under  the  direction  of 
a  person  appointed  for  that  purpose. 

§  13.  Conttructlon  and   effect  of  thtte 
provisions. 

The  effect  of  the  provisions  tabu- 
lated in  the  preceding  section  is  ob- 
viously to  impose  upon  the  employer 
duties  which  are  continuous  in  their 
nature,  and  not  dependent,  like  those 
discussed  in  subd.  III.  infra,  upon  his 
receipt  of  a  request  from  the  miner 
for  the  delivery  of  the  timbers  needed 
for  securing  the  place  of  work.' 

The  question  whether  the  circum- 
stances alleged  and  proved  import  s 
breach  of  the  duty  imposed  by  the 
provision  upon  which  the  claim  i< 
founded  is  primarily  one  for  the 
jury.* 

The  connotation  of  the  words  and 
phrases  used  in  those  statutes  for  the 
purpose  of  designating  the  portioM 
of  a  mine  to  which  they  are  applicable 
is  discussed  in  subd.  V.  infra. 

SI*.  Same     subject:     illustrattve    <to- 
cislons. 

The  circumstances  under  which  the 
liability  of  the  employer  has  been 
affirmed  or  denied,  in  actions  brought 
to  recover  for  injuries  alleged  to  have 
been  caused  by  a  breach  of  the  duties 
imposed  by  these  provisions,  are 
shown  by  the  subjoined  note.* 


ard  (1895)  63  Ohio  St  43,  40  N.  E.  725, 
and  the  cases  cited  in  the  following 
section. 

'See  cases  cited  in  the  foUowuf 
section. 

In  Ozorkiewicz  v.  Carr  Coal  Min.  ft 
Mfg.  Co.  (1910)  83  Kan.  478,  112  Pac- 
135,  it  was  held  error  to  decide  the 
case  on  demurrer  to  evidence,  the  evi- 
dence being  conflicting  as  to  whether 
props  had  been  supplied. 

*In  Cecil  v.  American  Sheet  Steel 
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It  will  be  observed  that  in  some  of 
the    cases    cited    it    was    taken    for 


granted  that  the  employer  cannot  be 
held  liable,  in  the  absence  of  proof 


Co.  (1904)  64  C.  C.  A.  72, 129  Fed.  542, 
it  was  held  error  to  withdraw  the  case 
from  the  jury,  where  the  evidence 
■was  to  the  effect  that,  while  the 
plaintiff  was  removing  a  pillar  in  a 
side  entry,  he  was  injured  by  the  fall 
of  a  rock  from  the  roof  about  two 
hours  after  he  had  placed  in  position 
three  posts,  with  caps,  from  timber 
furnished  and  placed  conveniently 
close  by  the  master.  The  court  pro- 
nounced untenable  the  theory  appar- 
ently entertained  by  the  trial  judge, 
that,  in  order  to  recover,  the  plaintiff 
must  show  positively  that  "this  rock 
•would  not  have  fallen,  except  for  the 
rottenness  of  this  cap."  It  was  pointed 
out  that  "in  the  very  nature  of  the 
case,  it  could  never  be  established 
demonstratively  that  the  stone  would 
not  have  fallen,  except  for  the  rotten 
condition  of  the  cap.  The  case  could 
be  determined  and  disposed  of  only  on 
the  reasonable  and  stronger  probabili- 
ties of  the  situation,  in  the  light  of  all 
the  attending  circumstances  and  con- 
ditions." 

In  Baldi  v.  Cedar  Hill  Coal  &  Coke 
Co.  (1909)  97  C.  C.  A.  505,  173  Fed. 
781,  a  tunnel  which  the  plaintiff  and 
another  workman  were  constructing, 
with  a  view  to  its  being  used  as  an 
entry  after  it  was  completed,  was 
treated  as  their  "working  place,"  for 
the  protection  of  which  the  defendant 
was  bound  to  furnish  timbers,  as  the 
work  progressed.  The  evidence  with 
regard  to  the  question  whether  this 
duty  had  been  performed  was  pro- 
nounced to  be  "conflicting  and  un- 
satisfactory," but  sufficient  to  go  to 
the  jury. 

In  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson  (1906)  166  Ind.  290,  76  N.  E. 
1060,  the  evidence  showed  that  on  the 
day  when  the  plaintiff  was  injured  he 
had  been  directed  to  go  to  work  in  two 
specified  rooms,  as  a  helper  of  one 
Miller,  an  experienced  miner  who  was 
operating  a  cutting  machine;  that, 
after  having  finished  the  work  in  one 
of  the  rooms,  they  moved  the  machine 
into  the  other  room;  and  that  the 
plaintiff  had  never  before  been  in  the 
latter  room,  and  knew  nothing  what- 
ever, in  regard  to  its  condition.  After 
they  had  entered  the  room  they  dis- 
covered a  large  stone  over  the 
roadway,  which  Miller  pronounced 
dangerous,  and  said  it  must  be  taken 


down,  as  there  were  no  props  on  hand 
by  which  it  could  be  propped.  The 
plaintiff  testified  that,  knowing  that 
Miller  was  an  experienced  miner  and 
older  than  himself,  he  believed  that 
what  Miller  said  should  be  done  under 
the  circumstances  was  all  right.  By 
means  of  a  pick  and  crowbar.  Miller, 
aided  by  plaintiff,  succeeded  in  pulling 
the  stone  down.  Some  two  or  more  ^ 
minutes  afterwards  another  stone,  6 
feet  or  more  from  the  one  which  had 
been  removed  from  the  roof,  fell  upon 
plaintiff.  The  second  stone  had  no 
connection  with  the  one  that  had  been 
pulled  down.  Defendant's  mine  boss 
had  neglected  to  furnish  props  for  the 
second  room,  and  the  evidence  tended 
to  prove  that,  if  he  had  discharged  his 
duty  in  this  respect,  the  stone  which 
injured  plaintiff  could  have  been 
propped,  and  thereby  supported,  with- 
out interfering  with  the  operation  of 
the  machines.  That  defendant  was 
shown  by  the  evidence  to  be  guilty  of 
negligence,  both  at  common  law  and 
under  the  statute,  was  held  to  be 
clear.  The  theory  that  the  plaintiff 
could  not  recover  because  he  was 
voluntarily  engaged  in  making  a 
dangerous  place  safe  was  held  not  to 
be  applicable  under  the  circumstances. 

The  effect  of  Antioch  Coal  Co.  v. 
Rockey  (1907)  169  Ind.  247,  82  N.  E. 
76,  in  so  far  as  it  bears  on  the  opera- 
tion of  a  provision  of  the  type  under 
discussion,  is  stated,  in  §  3,  note  1, 
supra. 

In  Deep  Vein  Coal  Co.  v.  Rainey 
(1916)  62  Ind.  App.  608,  112  N.  E. 
392,  a  verdict  in  favor  of  a  plaintiff 
whose  decedent,  while  pushing  a  car 
towards  the  face  of  a  room,  was  killed 
by  the  fall  of  a  piece  of  slate,  was 
held  to  be  warranted  by  evidence 
showing  that  some  of  the  props  in  the 
room  had  been  removed  to  facilitate 
the  laying  of  the  tracks,  and  had  not 
been  replaced  up  to  the  time  of  the 
accident;  that  their  removal  deprived 
the  roof  as  a  whole  of  support,  and 
this  effect  necessarily  extended  to  the 
section  which  fell;  that  the  loose 
condition  of  the  rock  which  fell  might 
have  been  ascertained  by  the  process 
of  sounding,  which  is  called  "drum- 
ming," but  the  only  inspection  made 
was  a  visual  one;  that  the  kind  of 
rock  that  formed  the  roof  is  always 
treacherous,  and  should  be  inspected 
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that    he   had   notice^    actual    or   constructive,    of   the   dangerous    conditknu 


carefully;  that,  after  the  props  were 
remove(jC  the  decedent's  fellow  work- 
man called  the  atieutiou  ox  the  luLie 
boss  to  the  situation,  and  requested 
him  to  support  the  roof  with  cross- 
bars and  props;  and  that  workmen 
came  into  the  room  thereafter  for  that 
purpose,  under  the  direction  of  the 
mine  boss,  but  failed  to  secure  the 
roof,  because  they  did  not  have 
timbers  of  the  proper  size. 

The  fact  that  such  timbers  as  might 
be  needed  could  be  obtained  by  the 
workman  from  other  abandoned  rooms 
by  taking  them  down  would  be  no  de- 
fense against  the  failure  to  comply 
with  the  requirement  of  the'  statute 
to  keep  a  supply  of  timbers  on  hand 
at  the  working  place  of  the  miners. 
Jackson  Hill  Coal  &  Coke  Co.  v.  Mc- 
nari»»l  (1921)  —  Ind.  App.  — ,  131  N. 
E.  408. 

In  Edgren  v.  Scandia  Coal  Co. 
(1915)  171  Iowa,  459,  151  N.  W.  519, 
ttie  evidence  was  held  to  be  ample  to 
justify  a  finding  that  the  defendant's 
failure  to  furnish  the  props  was  the 
sole  reason  for  the  failure  of  the 
plaintiff  to  prop.  But  a  new  trial 
was  ordered  on  account  of  erroneous 
instructions. 

In  Hensy  v.  Missouri,  K.  &  T.  R. 
(]o.  (reported  herewith)  ante,  1427 
(verdict  for  plaintiff  sustained),  the 
court,  after  laying  it  down  that  it  was 
ordinarily  for  the  jury  to  say  whether 
the  props  furnished  were  of  "easy 
access"  to  the  miner,  held  that  a  com- 
pliance with  the  statutory  require- 
ment was  not  shown  by  evidence  to  the 
effect  that  the  defendant  supplied 
props  which  were  kept  at  a  place  about 
half  a  mile  from  the  room  where  the 
plaintiff  was  working,  and  which  he 
could,  in  accordance  with  a  custom  of 
the  mine,  have  obtained,  upon  request 
of  a  driver,  who  would  have  brought 
them  on  his  return  for  another  load. 
The  following  remarks  were  made: 
"The  principal  purpose  of  the  require- 
ment to  keep  props  within  easy  access 
was  the  safety  of  the  miners,  but  that 
was  not  the  only  consideration.  .  .  . 
Ordinarily  the  compensation  of  the 
miner  is  measured  by  the  quantity  of 
coal  mined  by  him,  and  delay  occa- 
sioned by  waiting  for  props  to  be 
brought  by  drivers  would  proportion- 
ately diminish  the  coal  mined  and 
the  miner's  compensation.  Although 
plaintiff  could  have  obtained  props  by 


that  means,  it  would  have  been  neces- 
sary for  him  to  await  the  coming  of  s 
driver,  and,  after  the  request  was 
made,  to  wait  until  the  driver  took 
his  load  to  the  parting,  a  distance  of 
half  a  mile,  and  when  the  load  was 
dumped,  and  the  props  obtained  and 
loaded  on  the  car,  he  must  still  wait 
and  lose  the  time  it  takes  for  the  re- 
turn trip.  ...  In  making  this 
requirement  the  legislature  evidentjy 
intended  that  props  should  be  within 
easy  reach  of  the  miner  in  order  that 
there  should  be  no  loss  of  time,  and 
certainly  it  did  not  intend  that  miners 
should  work  under  a  defective  or 
dangerous  roof." 

In  Ricci  v.  Cherokee  &  P.  Coal  & 
Min.  Co.  (1914)  92  Kan.  349,  140  Pac. 
884,  a  verdict  for  the  plaintiff  was 
held  to  be  sustained  by  evidence  to 
the  effect  that  the  props  which  he  hun- 
self  placed  had  failed  to  support  the 
roof  which  fell  on  him,  that  more 
props  would  have  been  placed  by  him 
if  those  available  had  not  been  too 
long,  and  that  two  requests  which  he 
had  made  for  props  of  suitable  length 
had  not  been  complied  with. 

In  Tetherton  v.  United  States  Talc 
Co.  (1899)  41  App.  Div.  613,  58  N.  Y. 
Supp.  55,  affirmed  in  (1901)  165  N.  Y. 
665,  59  N.  E.  1131,  where  an  action 
was  held  to  be  maintainable  by  a 
miner  who  had  been  injured  by  the 
fall  of  a  "pillar"  which  he  was  taking: 
out  in  a  room,  and  the  evidence  showed 
that  timbers  had  been  procured  for 
the  purpose  of  protection,  but  not 
used,  the  court  said:  "Its  [i.  e.,  the 
pillar's]  sloping  position,  and  the 
very  slippery  character  of  the  talc, 
would  naturally  cause  apprehension 
of  danger.  A  quantity  of  water  had 
accumulated  at  one  point  on  the  upper 
side,  and  had  been  there  for  a  month 
or  two.  The  water  dripping  down  the 
crevices  between  the  layers,  after  a 
blasting,  increased  the  tendency  of 
the  layers  to  slide,  by  softening  the 
greasy  material  between  them.  Blast- 
ing had  been  going  on  for  several 
months.  The  evidence  was,  I  think, 
sufficient  to  sustain  the  conclusion  of 
the  jury  that  the  defendant  was 
liable." 

In  Arras  v.  Standard  Plaster  Co. 
(1907)  121  App.  Div.  61,  105  N.  Y. 
Supp.  440,  a  nonsuit  was  held  error, 
for  the  reason  that  the  evidence 
tended    to    show    that    the    insecure 


Digitized  by 


Google 


ANNO.— TIMBERING  MINE— SPECIFIC  STATUTES^ 


which  caused  the  accident  in  ques- 
tion.* But  there  is  a  difference  of 
opinion  with  respect  to  this  point. 
See  §  3,  supra. 

The  question  upon  which  some  of 
the  cases  involving  the  effect  of  pro- 
visions of  this  type  have  turned  was 
whether  the  place  where  the  claimant 
was  injured  was  a  "working  place,"  or 
a  "working  place  under  his  control." 
See  §§  60  and  61,  infra. 

§  IB.  Provisiona  applleahle  to  portiont 
of  miriea  other  than  the  worleing  place*. 

The   provisions   of  this   type   fall 
under    two    categories,    in    both    of 
which,  it  will  be  observed,  Indiana  and ' 
Pennsylvania  are  represented. 

(1.)  Provisions  by  which  the  duty 
of  keeping  traveling  roads,  passages, 
etc.,  is  imposed  in  general  terms. 

Indians. 

Laws  1891,  chap.  49,  §  12  (Bums's 
Rev.  Stat.  1894,  g  7472). 

Laws  1897,  p.  168,  §  4;  Laws  1905, 
p.  65,  §  12  (Burns's  Rev.  Stat  1908 
and  1914,  g  8580).  The  mining  boss 
shall  see  that  all  loose  coal,  slate,  and 
rock  overhead,  where  miners  have  to 
travel  to  and  from  their  work,  are 
carefully  secured.  For  the  other  In- 
diana enactment,  see  infra. 

PennaylTaaim. 

Anthracite  Act  of  June  2,  1891,  art. 
12,  rule  43.  The  mine  examiner  shall 
examine  at  least  once  every  day  all 
slopes,  shafts,  main  roads,  traveling 
ways,  and  timbering,  and  see  that  they 
are  in  safe  and  efScient  working  con- 
dition. 

Englnd. 

Coal  Mines  Regulation  Act  1887,  8  49 
(21). 
HoT«  Seotl*. 

Rev.  Stat.  chap.  19  (coal  mines)  S 
44  (16) ;  Rev.  Stat.  chap.  20  (metallif- 
erous mines)  §  19  (12). 
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Ontario. 

Rev.  Stat  1914,  chap.  82,  S  164  (26) ; 
Mines  Act  1908,  §  164. 
British  Celnmbin. 

Rev.  Stat  1897,  chap.  138  (coal 
mines)  §  82  (17);  Rev.  Stat  1897, 
chap.  134  (metalliferoua  mines)  §  25 
(20). 

New  Sontli  WsIm. 

Coal  Mines  Regulation  Act  1896,  I 
47  (22). 

Vietoria. 

Mines  Act  1890,  8  851  (10). 
New  Zealand. 

Mining  Act  1906,  S  255  (10). 
_  (2.)  By  other  enactments  it  Is  pro- 
vided that  the  mine  foreman  whose 
appointment  is  prescribed  shall  see 
that  as  the  miners  advance  their  ex- 
cavations, all  "loose"  (or  dangerous) 
coal,  slate,  or  rock  shaH  be  secured 
against  falling  on  the  "traveling 
ways"  (or  upon  the  "entries"  and 
"traveling  ways"). 

Colorado. 

Laws  1883,  p.  104,  8  4,  as  amended 
by  Laws  1885,  p.  137,  8  4  (Mills's 
Anno.  Stat.  1891,  8  3184} ;  Colo.  Stat 
Anno.  §  641. 

Indiana. 

Laws  1891,  chap.  49,  8  19  (Burns's 
Stat  1894,  8  7479) ;  Laws  1905,  chap. 
50,  8  11  (Burns's  Stat  1908  and  1914, 
8  8579). 

The  mining  boss  shall  see  that,  as 
the  miners  advance  their  excavations, 
all  loose  coal,  slate,  and  rock  over- 
head are  carefully  secured  against 
falling  therein,  on  the  traveling  and 
airways.  For  the  other  provisions  in 
pari  materia,  see  supra. 


Mines  Act  of  May  15,  1875,  8  21 
(Gen.  Stat  1889,  §  3850;  1901,  8  4129; 
1909,  8  4987;  1915,  8  6276). 


condition  of  the  mass  of  rock  which 
fell  on  the  plaintiff  from  the  roof  of 
a  chamber  m  a  gypsum  mine  might 
have  been  discovered  by  a  reasonably 
careful  inspection. 

In  Pittsburgh  &  W.  Coal  Co.  ▼.  Estifr* 
venard  (1895)  53  Ohio  St  43,  40  N.  B. 
725,  it  was  laid  down  that  "only  such 
quantity  of  timbers  need  )i<i  delivered 


from  time  to  time,  as  the  miner  may 
in  fact  need  to  securely  prop  the  roof 
of  his  room." 

•In  Zeller,  McC.  &  Co.  ▼.  Yinardi 

(1908)  42  Ind.  App.  282,  85  N.  E.  378. 

'an  allegation  of  knowledge  was  held 

to  embrace  constructive^  as  well  as 

actual,  knowledge. 
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Oklahoma. 

Laws  1907,  chap.  54,  art.  7,  §  11 
(Rev.  Law3  1910,  §  8983). 

FennsylTanla. 

Bituminous  Coal  Mines  Act  of  May 
15,  1893,  P.  L.  p.  52,  art.  6,  §  1. 

Bituminous  Coal  Mines  Act  of  1911, 
P.  L.  p.  756,  art.  4,  §  90. 

Tennessee. 

.  Laws  1881,  chap.  170,  §  8;  Laws 
1903,  chap.  237,  §  20;  Laws  1915,  No. 
1691,  §  19  ("entries,  traveling  wavs» 
and  timbers"}* 

Virginia. 

Laws  1912,  chap.  178,  §  4. 

West  VlTt;:lnla. 

Laws  1883,  chap.  70,  §  6;  Laws  1907, 
chap.  78,  §  15  (Code  1891,  p.  994;  Code 


Supp.   1907,  chap.  78,  §  410;  Anno. 
Code  1913,  §  483). 

As  to  the  scope  of  the  expression 
"traveling  way,"  see  §  52,  infra. 

t  10,  ConatrucUon  and  effect  of  fkem 
provisions. 

The  effect  of  the  cases  which  hav« 
been  decided  with  reference  to  the 
provisions  belonging  to  each  of  the 
two  categories  specified  in  the  preeed- 
ing  section  is  shown  below.^ 

As  to  the  connotation  of  the  expres- 
sion "traveling  way,"  see  §  52,  infra. 

t  17.  General  provisions  regarding  fKe 
supply  of  necessary  materitUs. 

FennsylTamla. 

Bituminous  Coal  Mines  Act  (Act  of 
May  15,  1893,  art.  7,  §  1).    It  shall  be 


FroTisiona   Imposing    dutj   in    general 
term*. 

•  >  In  Harder  &  H.  Coal  Mln.  Co.  v, 
Schmidt  (1900)  43  C.  C.  A.  532,  104 
Fed.  282,  9  Am.  Neg.  Rep.  227,  in  which 
the  claimant's  right  of  action  was 
considered  with  reference  to  both  the 
Indiana  provisions,  the  defendant's 
liability  was  held  to  be  inferable  from 
evidence  tending  to  show  that  there 
was  ho  timbering  or  other  protection 
to  the  passageway  in  question,  and 
none  at  the  place  where  the  new  room 
was  to  be  tamed  by  the  claimant  and 
his  "buddy;"  that  immediately  above 
this  point  was  a  fissure  or  seam  in  the 
ceiling  of  the  passageway,  of  such  a 
nature  that  a  portion  of  the  rock  in 
the  seam  was  supported  by  the  piece 
of  the  wall  which  was  to  be  blasted 
away  to  make  the  doorway;  that  the 
danger  arising  from  this  fissure  could 
have  been  avoided  by  the  putting  in 
of  appropriate  timbers;  that  the  mine 
boss,  when  the  claimant's  "buddy"  had 
called  his  attention  to  the  place  on  the 
day  before  the  accident,  declared  that 
it  was  quite  safe;  that  the  claimant 
had  no  knowledge  of  the  danger, 
created  by  the  fissure;  and  that  the 
rock  overhanging  the  seam  fell  after 
the  first  blast  had  been  fired  off,  and 
injured  the  claimant,  soon  after  he 
resumed  work.  "The  case  made  out," 
said  the  court,  "is  that  of  an  employee 
permitted  by  the  employer  to  go  to  a 
certain  place  in  the  mines,  and  there 
receiving  injuries  from  causes  of 
which  he  had  no  previous  knowledge, 
but  which  were  known  to  the  employ- 
er, and  which  should,  in  compliance 


with  its  duty  to  provide  a  safe  place  to 
work  in,  have  been  obviated." 

In  Lehigh  Valley  Coal  Co.  v.  Washko 
(1916)  145  C.  C.  A.  230,  231  Fed  42. 
where  the  action  was  brought  on  the 
Pennsylvania  enactment,  the  court 
thus  commented  upon  one  aspect  of 
the  evidence:  "There  is  nothing  to 
show  that  this  gallery,  when  con- 
structed, was  not  of  the  proper  width, 
with  proper  passageway  and  safety 
holes,  free  from  obstructions  and  well 
drained,  with  the  ropf  and  sides  then 
secure.  Since  the  roof  at  this  place 
had  stood  for  some  two  years,  it  can- 
not be  inferred  that  it  was  unsafe 
when  the  owner  finished  the  construc- 
tion of  the  gallery." 

In  Princeton  Coal  Min.  Co.  v. 
Howell  (1910)  46  Ind.  App.  572,  92 
N.  E.  122,  a  verdict  for  the  plaintiff 
was  held  to  be  warranted  by  evidence 
which  tended  to  show  that,  for  more 
than  ten  days  before  he  was  injured 
by  the  fall  of  rocks  from  the  roof  of 
an  entry,  the  mine  boss  had  known 
that  the  supporting  timbers  were 
broken,  weak,  and  insuflicient  to  sus- 
tain the  roof,  and  had  failed  to  per 
form  the  prescribed  duties  of  making 
the  dangerous  place  safe,  and  ex- 
cluding the  employee  therefrom  until 
it  was  safe. 

In  Vandalia  Coal  Co.  v.  Alsopp 
(1915)  61  Ind.  App.  649,  109  N.  E.  421, 
it  was  held  that,  having  regard  to  the 
obligations  imposed  by  the  two  Indiana 
provisions  and  to  the  consideration 
that  the  effect  of  §  8  of  the  Employers' 
Liability  Act  1911  is  to  eliminate  the 
defense  of  assumption  of  the  risk  in  > 
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the  duty  of  the  superintendent,  on  be- 
half of  and  at  the  expense  of  the 
opprator,-  to  keep  on  hand  at  the  mine, 
at  all  times,  a  full  supply  of  all  ma- 
terials and  supplies  required  to  pre- 
serve the  health  and  safety  of  the 
employees  as  ordered  by  the  mine  fore- 
man and  required  by  this  act.  Bright- 
ly's  Dig.  p.  263.  For  corresponding 
provisions  in  Act  of  1911,  see  art.  8, 
§1. 

Kentneky. 

Same  provision  as  in  Pennsylvania 
Acts  1914,  chap.  79,  art  4,  §  1,  Stat. 
1915,  §  2725. 


case  where  the  injury  arises  from 
obedience  to  orders  or  directions  from 
the  employer,  or  any  person  whom  the 
employee  is  bound  to  obey,  a  good 
cause  of  action  under  that  act  was 
shown  by  a  complaint  which  in  sub- 
stance averred  that  plaintiff's  de- 
cedent was  ordered  by  the  mine  hoss 
and  his  assistant  to  repair  the  entry 
in  a  particular  manner;  that  the 
method  selected  was  dangerous,  and 
known  to  them  to  be  dangerous,  but 
nevertheless  they  negligently  selected 
the  unsafe  way  of  propping  the  roof, 
when  they  could  have  selected  the  safe 
way  of  taking  down  the  loose  slate  and 
rock;  and  that  the  decedent,  while 
attempting  to  perform  the  work  in 
obedience  to  the  order  given,  was 
killed  by  the  fall  of  the  loose  slate. 
The  court  said:  "The  statute  recog- 
nizes two  ways  of  making  such  places 
safe,  and  if  the  mine  boss  and  his 
assistant  negligently  selected  the  un- 
safe way,  as  alleged,  and  ordered  ap- 
pellee to  do  work  in  that  particular 
manner,  and  he  was  injured  while 
obeying  such  order,  the  appellant  is 
liable  under  the  statute." 

In  Harting  v.  Vandalia  Coal  Co. 
(1912)  50  Ind.  App.  98,  98  N.  E.  132, 
a  demurrer  to  the  complaint  was  over- 
ruled on  the  ground  that  it  showed 
that  the  plaintiff's  decedent,  a  "jerry 
man"  employed  to  clean  up  coal,  rock, 
and  debris  in  entries,  wa^  killed  by 
the  fall  of  insecure  overhead  rock  and 
coal,  in  an  entry  through  which  he 
was  passing  while  discharging  the 
duties  of  his  emplojrment.  The  theory 
relied  upon  by  the  defendant,  that 
the  action  was  not  maintainable  for 
the  re&son  that  the  decedent  was 
"engaged  in  making  and  keeping 
place  safe,"  was  held  not  to  be 
m  A.L.R.— 92. 


f  IS.  OotiBtruction   and  effect   of   these 
statutea. 

Whether  the  materials  were  "or- 
dered," in  such  a  sense  as  to  enable 
a  miner  to  recover  under  a  provision  of 
this  tenor,  is  a  question  of  fact,  to  be 
determined  from  the  evidence.^ 

///,  statute  hy  toMch  certain  conditions 
precedent  to  tlie  supervention  of  the 
employer'a  duty  are  specified. 

S  10.  Contents  of  provisions. 

By  some  of  the  provisions  tabu- 
lated in  this  section,  the  duty  as  de- 


applicable  under  the  circumstances. 
ProTiaioas  imposing  dnty  with  relation 
.    to  advancing   excavationa. 

In  Macketta  v.  Missouri,  K.  &  T.  R. 
Co.  (1914)  92  Kan.  362,  140  Pac.  877, 
&  good  cause  of  action  was  held  to 
be  shown  by  evidence  to  the  effect 
that,  while  the  plaintiff  and  his 
"buddy"  were  at  work  in  an  entry, 
they  observed  that  an  untimbered  por- 
tion of  the  roof  was  defective,  and 
asked  the  mining  boss  to  allow  them 
to  make  it  safe;  that  he  refused  per- 
mission, telling  them  he  would  have 
the  roof  "fixed"  by  the  timberman 
before  the  following  morning;  that 
when  they  returned  in  the  morning 
there  were  rocks  on  the  traveling  way, 
and,  supposing  that  the  timberman 
had  taken  down  the  dangerous  rock 
in  the  roof  in.  accordance  with  the 
promise  of  the  boss,  they  proceeded 
to  clean  away  the  rocks  on  the  floor, 
and  that,  while  they  were  so  engaged, 
the  rock  in  the  roof  fell  on  plaintiff. 

In  Cherokee  &  P.  Coal  &  Min.  Co.  v. 
Britton  (1896)  3  Kan.  App.  292,  45 
Pac.  100,  the  ground  on  which  a  ver- 
dict for  the  plaintiff,  whose  decedent, 
a  driver,  had  been  killed  by  the  fall 
Of  a  rock,  was  set  aside,  was  merely 
that  neither  the  evidence  nor  the  find- 
ings of  fact  showed  that  the  super- 
intendent or  bosses  in  the  mine  had 
any  knowledge,  actual  or  constructive, 
of  the  defect.  But  the  reason  thus 
assigned  for  the  decision  is  no  longer 
valid  in  this  state.  See  Little  v.  Nor- 
ton Coal  Co.  (1910)  83  Kan.  232,  109 
Pac.  768,  the  effect  of  which  is  stated 
in  §  8,  note  1,  supra. 

>In  Bisko  v.  Braznell  Gas  Coal  Clo. 
(1909)  223  Pa.  186,  72  Atl.  504,  the 
plaintiff,  while  repairing  a  brattice 
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fined  is  imposed  upon  the  employer 
himself;  by  others,  upon  some  des- 
ignated agent  But  as  the  liability 
of  the  employer  is  not  affected  in  any 
wise  by  this  difference  in  the  phrase- 
ology, it  is  unnecessary  to  segregate 
the  two  categories. 

Alabasuu 

Gen.  Acts  1911,  No.  493,  pp.  500,  614, 
S  88.  "It  shall  be  the  duty  of  persons 
operating  coal  mines  in  this  state  to 
keep  at  a  convenient  place  at  or  near 
the  main  entrance  of  the  mine,  or  in 
the  mines,  a  sufficient  supply  of  props 
and  other  timbers  useful  for  propping 
therein,  of  suitable  lengths  and  sizes, 
for  those  working  in  such  mines.  It 
shall  be  the  duty  of  those  working  in 
said  mines,  who  need  props  and  other 
timbers,  to  select  and  mark  the  same 
when  needed  for  propping  by  them, 
designating  on  such  props  or  timbers 
the  place  at  which  the  same  are  to  be 
delivered,  or  give  notice  to  the  per- 
son whose  duty  it  is  to  deliver,  or 
have  the  same  delivered,  of  the  num- 
ber and  kind  of  props  or  other  tim- 
bers needed,  and  of  the  place  at  which 
they  are  to  be  delivered.  It  shall  then 
be  the  duty  of  the  operator  to  prompt- 
ly deliver,  or  cause  to  be  delivered, 
such  props  or  other  timbers  at  the 
place  designated." 

This  provision  supersedes  the  ear- 
lier one  in  Laws  1897,  p.  1099,  §  12. 

Arkaaaas. 

Act  of  April  4,  1898,  §  14,  Kirby's 
Dig.  §  5352.  The  owner,  agent,  or 
operator  of  any  mine  shall  keep  a 
sufficient  amount  of  timber  when  re- 
quired to  be  used  as  props,  so  that  the 
workmen  can  [sic!  at  all  times  be  able 
to  properly  secure  the  said  workings 
from  caving  in,  and  it  shall  be  the 


duty  of  the  owner,  agent,  or  operator 
to  send  down  all  such  props  when  re- 
quired, and  deliver  said  props  to  the 
place  where  cars  are  delivered. 

ZUlBOiS. 

Mining  Law  of  July  1,  1879  (as 
amended  by  Laws  1887,  p.  235),  |  16; 
Starr  &  C.  Anno.  Stat  p.  2730,  chap. 
93,  §  16.  The  owner,  agent  or  open- 
tor  of  every  coal  mine  shall  keep  a 
supply  of  timber  constantly  on  hand 
of  sufficient  length  and  dimensions  to 
be  used  as  props  and  cap  pieces,  and 
shall  deliver  the  same  as  required, 
with  the  miner's  empty  car,  so  that 
the  workmen  may  at  all  times  be  able 
properly  to  secure  said  workings  for 
their  own  safety. 

Laws  1887,  p.  235,  §  16  (Starr  &  C. 
Anno.  Stat  p.  2730).  The  owner, 
agent,  or  operator  of  every  coal  mine 
shall  keep  a  supply  of  timber  con- 
stantly on  hand,  of  sufficient  length 
and  dimensions  to  be  used  as  props 
and  cap  pieces,  and  shall  deliver  the 
same  as  required,  with  the  miner's 
empty  car,  so  that  the  workmen  may 
at  all  times  be  able  to  secure  said 
workings  for  their  own  safety. 

Mines  and  Mining  Act  Laws  1899, 
p.  300,  §  16;  Kurd's  Rev.  Stat  1905, 
p.  1388;  4  Starr  &  C.  Anno.  Stat  p. 
855.  The  mine  manager  shall  always 
provide  a  sufficient  supply  of  props, 
caps,  and  timber  delivered  on  the 
miners'  cars  at  the  usual  place  when 
demanded,  as  nearly  as  possible,  in 
suitable  lengths  and  dimensions  for 
the  securing  of  the  roof  by  the  miners, 
and  it  shall  be  the  duty  of  the  miner 
to  properly  prop  and  secure  his  place 
with  materials  provided  therefor. 

Coal  Mine  Act,  Laws  1911,  No.  64i 
i  20,   subsec.  6;   Kurd's  Rev.  Stat 


designed  to  protect  the  mine  from  any 
gas  there  might  be  in  the  hole  formed 
by  a  break  in  the  roof  of  an  entry, 
was  injured  by  an  explosion  of  gas 
which  escaped  from  the  hole.  The 
court  thus  discussed  the  «vidence: 
"In  the  case  at  bar,  the  most  that  can 
be  said  of  the  plaintiff's  testimony  is 
that  it  shows  that  the  witness  told  the 
superintendent  of  the  necessity  for 
supports  for  the  roof  and  brattice  in 
butt  entry  No.  2,  and  that  the  superin- 
tendent promised  to  have  the  neces- 


sary work  done  to  put  the  mine  in 
proper  shape  at  that  place.  The 
plaintiff  also  testified  that  he  heard 
the  mine  foreman  tell  the  superintend- 
ent that  the  roof  was  bad,  and  ought 
to  be  fixed ;  but  there  is  not  a  particle 
of  evidence  tending  to  show  Uiat  the 
foreman  made  any  demand  at  any  tine 
upon  the  superintendent  for  any 
material  with  which  to  do  the  vork, 
or  for  material  for  any  of  the  work- 
men to  construct  or  repair  a  bnttiee 
at  that  point." 
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1911,  chap.  98;  Jones  &  A.  Rev.  Stat, 
chap.  98,  T  7494  The  mine  manager 
shall  provide  a  suflicient  number  of 
props,  caps,  and  timbers,  when  de* 
manded,  delivered  on  the  miners'  cars 
at  the  usual  place,  in  suitable  lengths 
and  dimensions  for  the  securing  of  the 
roof  by  the  miners. 

Zadlana. 

Act  of  July  18,  1885,  §  8  (Bums's 
Rev.  Stot  1894,  §  7444).  The  owner, 
agent,  or  operator  of  any  coal  mine 
shall  keep  a  sufficient  supply  of  timber 
at  the  mine,  so  that  the  workmen  may, 
at  all  times,  be  able  to  secure  the  work- 
ings from  caving  in,  and  the  agent, 
owner,  or  operator  shall  deliver,  when 
selected,  all  props  of  proper  length  and 
timbers  to  the  rooms  of  the  workmen, 
when  needed  and  required. 

The  provision  in  the  Act  of  June  3, 
1891,  I  6,  as  amended  by  Acts  1893,  p. 
147  (Burns's  Rev.  Stat.  1894  and  1901, 
§  7466),  is  couched  in  similar  terms. 

Burns's  Rev.  Stat.  1908,  1914,  §  8585. 
The  owner,  operator,  agent,  or  lessee 
of  any  coal  mine  in  this  state  shall 
keep  a  sufficient  supply  of  timber  at 
the  mine,  and  the  owner,  operator, 
agent,  or  lessee  shall  deliver  all  props, 
caps,  and  timbers  (of  proper  length) 
to  the  rooms  of  the  workmen  when 
needed  and  required,  so  that  the  work- 
men may  at  all  times  be  able  to  secure 
properly  the  workings  from  caving  in. 
Every  operator  operating  mines  shall 
be  required  to  place  a  blackboard 
near  the  mine  entrance  sufficiently 
large,  stating  thereon  in  figures  the 
lengths  of  all  timber  in  nie  in  said 
mine.  The  miners  shall  register 
thereon,  when  needing  timber  for  se- 
curing their  working  places,  their  re- 
spective numbers,  under  the  figure 
indicating  the  proper  lengths  of  the 
timber  required.  [The  clause  relat- 
ing to  the  blackboard  differs  verbally 
from  the  corresponding  one  in  the 
earlier  enactment.] 


Xewa. 

Acts  of  1884,  chap.  21,  §  18  (Mc- 
Clain's  Code,  §  2466).  This  is  a  tran- 
script of  the  Missouri  provision,  set 
out  infra. 

Acts  of  1911,  chap,  106,  §  33  (Code 
Supp.  1913,  2489-5a):  "The  owner, 
lessee,  operator  or  person  in  charge 
of  any  mine  shall  at  all  times  keep  a 
sufficient  supply  of  caps  and  timbers 
to  be  used  as  props  or  otherwise,  con- 
venient and  ready  for  use,  and  shall 
send  such  caps,  timbers,  and  props 
down  when  requested,  and  deliver 
them  to  the  places  where  needed." 
The  substitution  of  the  word  "re- 
quested" for  "required,"  as  used  in 
the  earlier  provision,  is  noteworthy, 
in  view  of  the  difference  of  views  as 
to  the  connotation  of  the  latter  word. 
See  §  20,  infra. 

Kentnekx. 

Laws  1908,  chap.  59,  §  7  (Stat.  1909, 
§  2489a7).  "Each  owner,  lessee  or 
operator  .  .  .  shall  provide  and 
furnish  to  the  miners  employed  in 
said  mine  a  sufficient  number  of  caps 
and  props,  said  props  to  be  sawed 
square  at  each  end,  to  be  used  by  said 
miners  in  securing  the  roof  in  their 
rooms,  and  at  such  other  working 
places  where  by  law  or  custom  of 
those  usually  engaged  in  such  em- 
ployment it  is  the  duty  of  said  miners 
to  keep  the  roof  propped,  after  the 
miner  has  selected  and  worked 
[marked]  the  same."* 

Laws  1914,  chap.  79,  art  6,  §  4 
(Stat.  1916,  §2726,  subaec.  4).  By  one 
of  the  clauses  in  this  provision  it  is 
declared  that  the  mine  foreman  shall 
see  that  the  workmen  are  provided 
with  sufficient  props,  cap  pieces,  and 
timbers  of  suitable  size,  which  shall 
be  delivered  to  the  working  place, 
when  ordered  or  selected  by  the  work- 
men as  specified  in  the  mine  rules. 

Laws  1914,  chap.  79,  art.  5,  §  5 
(Stat.  §  2726,  subsec  5).  EVery  work- 
man  in  need  of  props,  cap  pieces  and 


*The  word  "worked"  was  pro- 
nounced to  be  clearly  a  mere  clerical 
error  for  "marked,"  in  Old  Diamond 
Coal  Co.  V.  Denney  (1914)  160  Ky. 
554,  169  S.  W.  1016,  Palmer  v.  Empire 
Coal  Co.  (1916)  162  Ky.  130,  172  S.  W. 


97,  and  Stearns  Coal  &  Lumber  Co.  v. 
Crabtree  (1916)  168  Ky.  8,  181  S.  W. 
616.  In  the  second  of  these  cases,  it 
was  declared  to  be  equally  clear  that 
the  words  "the  same"  referred  to 
"caps  and  props." 
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timbers  shall  notify  the  mine  fore- 
man, or  assistant  mine  foreman,  or  any 
other  person  delegated  by  the  mine 
foreman,  of  the  fact  at  least  one  day  in 
advance,  giving  the  number,  size,  and 
length  of  props,  cap  pieces,  and  tim- 
bers re:3uired.  In  case  of  emergency, 
the  timber  may  be  ordered  immediate- 
ly upon  the  discovery  of  danger.  If 
for  any  reason  the  necessary  timbers 
cannot  be  supplied  when  required,  the 
workman  shall  vacate  the  prlace  until 
the  timber  needed  is  supplied. 

Mlasoari. 

Act  of  March  23,  1881,  §  16  (Rev. 
Stat.  1889,  §  7076;  Rev.  Stat.  1899,  § 
8822;  Rev.  Stat.  1909,  §  8473).  "The 
owner,  agent,  or  operator  of  any  mine 
shall  keep  a  sufficient  supply  of  tim- 
ber, when  required  to  be  used  as 
props,  so  that  the  workmen  may  at  all 
times  be  able  to  properly  secure  the 
said  workings  from  caving  in,  and  it 
shall  be  the  duty  of  the  owner,  agent, 
or  operator  to  send  down  all  such 
props  when  required." 

Oklahoma. 

Laws  1907,  chap.  54,  art.  7,  §  1 
(Rev.  Laws  1910,  §  3983).  This  pro- 
vision is  virtually  a  transcript  of  the 
first  of  the  Pennsylvania  ones,  set  out 
infra. 

PennsTlvanla. 

Bituminous  Coal  Mined  Act  of  May 
15,  1893,  art.  6,  §  1.  The  mine  fore- 
man appointed  under  the  statute  shall 
see  that  sufficient  props,  caps,  and 
timbers  of  suitable  size  are  sent  into 
the  mine,  when  required,  and  all 
props  shall  be  cut  square  at  both  ends, 
and  as  near  as  practicable  to  a  prop- 
er length  at  the  places  where  they  are 
to  be  used,  and  such  props,  caps,  and 
timbers  shall  be  delivered  in  the 
wbrking  places  of  the  mine.  Bright- 
ly's  Dig.  12th  ed.  p.  254. 

Art.  6,  §  2.  Every  workman  In 
want  of  props  or  timbers  and  cap 
pieces  shall  notify  the  mine  foreman 
or  his  assistant  of  the  fact  at  least 
one  day  in  advance,  giving  the  length 
and  number  of  props  or  timbers,  and 
cap  pieces  required,  but  in  an  emer- 
gency the  timbers  may  be  ordered  im- 
mediately upon  the  discovery  of  any 
danger.     And  if  for  any  cause  the 


timbers  cannot  be  supplied  when  re- 
quired, he  shall  instruct  the  person 
to  vacate  all  said  working  places  un- 
til supplied  with  the  timber  needed. 
Brightly's  Dig.  p.  254. 

Bituminous  Coal  Mines  Act  of  1911, 
P.  L.  p.  756,  art.  4,  §  6.  A  portion  of 
this  provision  runs  as  follows:  "The 
mine  foreman  shall  .  .  .  see  that 
the  workmen  are  provided  with  suffi- 
cient props,  cap  pieces,  and  timbers 
of  suitable  size,  which  shall  be  de- 
livered at  the  working  places,  or  as 
near  thereto  as  they  can  be  conveyed 
in  the  mine  cars,  when  requested  by 
the  workmen,  in  accordance  with  {  7 
of  this  article." 

Anthracite  Coal  Mine  Act  of  Jane 
1, 1883,  §  1.  The  owner,  agent,  lessee, 
or  foreman  of  any  anthracite  mine 
shall  furnish  to  the  miners  at  his  re- 
quest all  props  and  timbers  necessary 
for  the  same  mining  of  coal.  Such 
props  shall  be  suitably  prepared,  and 
shall  be  delivered  at  such  places  in 
the  mine  as  shall  be  designated  by 
the  inside  foreman. 

Anthracite  Coal  Mines  Act  (Act  of 
June  2,  1891)  art.  11,  §  2.  Every 
workman  in  want  of  props,  ties,  rails, 
or  timbers  shall  notify  the  mine  fore- 
man or  his  assistant  of  the  fact  at 
least  one  day  in  advance,  giving  the 
length  of  the  props  or  timber  re- 
quired; and  in  case  of  danger  from 
loose  roof  or  sides,  he  shall  not  con- 
tinue to  cut  or  load  coal  until  the  said 
props  and  timbers  have  been  properly 
furnished  and  the.  place  made  secure. 
Brightly's  Dig.  p.  135. 

Tenneraee. 

Laws  1903,  chap.  237,  §  20;  Laws 
1915,  chap.  169,  §  19.  The  mine  fore- 
man shall  see  that  sufficient  props, 
caps,  and  timbers  are  kept  at  some 
convenient  point  near  the  mine  en- 
trance, which  shall  be  selected  and 
loaded  on  the  cars  by  the  miners,  and 
shall  then  be  hauled  to  the  mouth  of 
the  room  or  the  face  of  the  entry 
where  the  miner  is  working. 
Virginia. 

Acts  1912,  p.  419,  §  13.  The  mine 
foreman  shall  "see  that  sufficient 
props,  caps,  and  timbers,  as  nearly  as 
possible  of  suitable  dimensions,  are 
furnished  for  the  places  where  they 
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«re  to  be  used,  and  such  props,  caps, 
And  timbers  shall  be  delivered  and 
placed  at  such  points  as  the  rule  for 
the  government  of  each  respective 
mine  provides  for  them  to  be  de> 
livered;  and  every  workman  in  want 
of  props,. cap  pieces,  and  timbers  shall 
notify  the  mine  foreman,  or  such  oth- 
er person  who  may  be  designated  for 
that  purpose,  at  least  one  day  in  ad- 
vance, giving  the  length  and  number 
of  props,  or  timbers  and  cap  pieces, 
he  requires,  but  in  case  of  emergency 
the  timbers  may  foe  ordered  immedi-> 
ately  upon  the  discovery  of  any  dan- 
ger." 

(The  portion  of  this  clause  relating 
to  "notification"  by  the  miner  is  also 
Inserted  in  §  4.)         ' —      ~  ■ 

M^aalilngtoit. 

Laws  1891,  p.  158,  §  10  (Hill's  Code, 
§  2233;  Bal.  Code,  §  3178;  Rem.  &  Bal. 
Code,  §  7394).  The  owner,  agent,  or 
operator  of  any  coal  mine  shall  keep 
a  sufficient  supply  of  timber  at  any 
such  mine  where  the  same  is  required 
for  the  use  as  props,  so  that  the  work- 
men may  at  all  times  be  able  properly 
to  secure  the  said  workings  from 
caving  in,  and  it  shall  be  the  duty  of 
the  owner,  agent,  or  operator  to  send 
down  into  the  mine  all  such  props 
when  required,  the  same  to  be  de- 
livered at  the  entrance  of  the  working 
place. 


West  Virglnl*. 

Laws  1883,  chap.  70,  §  6;  Laws  1907, 
chap,  78,  §  15  (Code  1891,  p,  994;  Code 
Supp.  1907,  chap.  78,  §  410;  Anno. 
Code  1913,  §  483).  Enactment  similar 
to  that  of  Virginia. 

f  20.  Verltal  eonatruction  oj  these  prO' 
visions. 

An  initial  difficulty  with  respect  to 
the  classification  of  some  of  the  pro- 
visions tabulated  in  the  preceding 
section  is  produced  by  the  fact  that 
the  phrases  used  in  them  for  the  pur- 
pose of  designating  the  circumstances 
under  which  the  imposed  duty  is  to 
supervene  are  "when  required,"  or 
"as  required."  As  the  word  "re- 
quired" is  susceptible  of  two  con- 
structions, viz.,  "requested,"  or  "need- 
ed," it  is  permissible,  as  a  matter 
merely  of  verbal  interpretation,  to 
view  the  provisions  of  this  term  as 
belonging  either  to  the  category  dis- 
cussed in  the  present  subdivision,  or 
imposing,  like  those  considered  in 
subd.  II.,  a  continuous  duty  which  is 
called  into  active  operation  whenever 
a  necessity  arises  for  timbering  the 
place  of  work. 

The  efTect  of  the  decisions  which 
bear  upon  the  annotation  of  this  word 
is  stated  in  the  footnote.^ 

The  conflict  of  opinion  which  is  dis- 
closed by  those  decisions  shows  that 
the  meaning  of  the  phrases  "when  re- 


Xllinola. 

*  In  Western  Anthracite  Coal  &  Coke 
Co,  V.  Beaver  (1901)  192  111.  333,  61 
N,  E,  335,  it  was  remarked:  "Appel- 
lant cannot  excuse  a  wilful  failure  on 
its  part  to  furnish  suitable  props  and 
ciap  pieces  to  deceased,  upon  his  re- 
quest, to  make  his  room  safe,  as 
required  by  the  statute,  by  showing 
that  Beaver  was  guilty  of  negliq;ence 
which  contributed  to  the  injury." 

The  synonymity  Of  "requested"  with 
the  statutory  term  "required"  was 
here  taken  for  granted;  but  the  ques- 
tion of  construction  was  not  specifi- 
cally raised,  and  in  two  later  eases  it 
was  treated  by  the  court  of  appeals 
as  being  still  an  open  one. 

In  Thompson  v.  Dering  Coal  Co. 
(1910)  158  111.  App,  289,  an  instruc- 
tion in  which  the  words  "required" 
and  "demanded"  were  used  inter- 
changeably, as  applying  to  the  statu- 


tory duty  of  the  owner  or  operator  of 
a  coal  mine,  was  held  erroneous.  The 
court  said:  "In  its  common  accepta- 
tion the  word  'required'  is  not  a 
synonym  for  the  word  'demanded,'  as 
employed  by  the  statute.  The  former 
may  relate  to  a  condition  arising  by 
implication,  and  is  more  commonly 
used  as  synonymous  with  'necessary,' 
while  the  latter,  in  the  sense  in  which 
it  is  employed  in  the  statute,  relates 
to  an  express  overt  act."  This  ruling 
was  approved  in  Meunier  v.  Chicago 
&  C.  Coal  Co.  (1913)  180  111.  App.  114, 
In  neither  of  these  cases  was  the 
above-quoted  language  of  the  supreme 
court  referred  to. 

Miaaonrl. 

In  Leslie  v.  Rich  Hill  Coal  Min.  Co. 
(1892)  110  Mo,  31,  19  S,  W,  308,  it 
would  seem  that  the  court  must  have 
assumed  that  the  phrase  "when  re- 
quired" imported  "when  needed,"^^ 
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quired"  and  "as  required"  is  still  an 
arguable  point,  so  far  as  respects  the 
jurisdictions  in  which  it  has  not  yet 
been  judicially  settled.  The  more 
reasonable  position,  however,  seems 
to  be  this — that,  although  the  expres- 
sion "required"  may,  as  an  examina- 
tion of  a  dictionary  will  show,  be 
used  without  impropriety  in  the  sense 
of  "requested,"  the  conclusion  that  it 
should  be  taken  as  importing  "neces- 
sary" or  "needed"  is  strongly  indi- 
cated by  an  application  of  the  general 
rule  of  statutory  construction,  under 
which  words  are  assumed  to  bear 
their     "popular     meaning,"     unless 


(which  is  clearly  not  the  situation  in- 
volved here)  they  have  a  well-recog- 
nized technical  one.*  But  as  the  pre- 
ponderance of  American  authority  is 
distinctly  in  favor  of  ascribing  to  it 
the  connotation  of  "requested,"  it  will 
be  convenient  for  the  purposes  of  the 
present  discussion  to  treat  that  con- 
notation as  the  true  one. 

It  has  been  held  that  a  provision 
applicable  to  "caps  and  props"  em- 
braces "headers,"  that  is,  pieces  of 
plank  longer  than  caps,  and  extending 
over  a  larger  portion  of  the  roof.* 

The  connotation  of  the  words  and 
phrases  used  in  these  provisions  for 


the  gist  of  one  of  its  rulings  was  that 
the  employer  could  not  be  held  liable 
unless  he  was  shown  to  have  had 
notice  of  the  conditions  which  caused 
the  injury  complained  of. 

In  Adams  v.  Kansas  &  T.  Coal  Co. 
(1900)  85  Mo.  App.  486,  the  following 
remarks  of  the  court  showed  that  it 
assumed  "required"  to  be  synonymous 
with  "requested."  "The  statute  im- 
poses the  duty  to  furnish  these  props 
on  request  of  the  mirer,  and  when  it 
[the  operator]  fails  to  perform  that 
duty  it  assumes  the  risk  of  resulting 
accident.  .  .  .  The  statute  was  in- 
tended (when  violated)  to  cut  off  the 
excuse  of  the  operator  that  he  had 
furnished  what  he  thought  was,  and 
what  appeared  to  be,  a  safe  place  to 
work,  even  though  the  servant  also 
thought  it  was  safe,  if  he,  neverthe- 
less, out  of  reasonable  caution  against 
accident,  had  demanded  the  props." 
The  Leslie  Case,  supra,  was  not  re- 
ferred to. 

Nor  was  that  case  mentioned  in 
Bowerman  v.  Lackawanna  Min.  Co. 
(1903)  98  Mo.  App.  308,  71  S.  W.  1062, 
where  the  argument  of  the  court  pro- 
ceeded on  the  theory  that  "required" 
meant  "needed."  The  view  thus  taken 
was  approved  in  Weston  v.  Lacka- 
wanna Min.  Co.  (1904)  105  Mo.  App. 
702,  78  S.  W.  1044,  but  condemned  in 
Wojtylak  v.  Kansas  &  T,  Coal  Co. 
(1905)  188  Mo.  260,  87  S.  W.  506, 
where  the  court  expressed  the  opinion, 
arguendo,  that  "§  8822,  Rev.  Stat. 
1899,  means  that  the  mining  company 
shall  keep  on  hand  a  sufficient  supply 
of  props,  so  that,  when  a  miner  re- 
quests them,  they  shall  send  them  to 
him,  without  unnecessary  delay,  to 
enable  him  to  prop  his  room."     No 


comments  were  made  on  the  Leslie 
Case,  supra. 

In  McKinnon  v.  Western  Coal  &  Min. 
Co.  (1906)  120  Mo.  App.  148,  96  S.  W. 
485,  the  contention  that  this  expres- 
sion of  opinion  should  be  disregarded 
as  being  merely  an  obiter  dictum,  and 
that  the  Bowerman  Case,  supra,  should 
be  followed,  was  rejected. 

FeaBaylvanla. 

The  phrase  "when  required"  was 
treated  as  being  equivalent  to  "when 
requested,"  in  Collins  v.  Northern  An- 
thracite Coal  Co.  (1913)  241  Pa.  69, 
88  Atl.  76. 

WaaUnctoik 

The  language  used  in  Green  v. 
Western  American  Co.  (1902)  30 
Wash.  87,  70  Pac.  810,  seems  to 
warrant  the  inference  that  the  phrase 
"when  required"  was  assumed  to  be 
synonymous  with  "when  necessary," 
and  to  have  no  reference  to  a  pre- 
cedent demand  on  the  part  of  tiie 
miner. 

Englsad. 

In  Gibbon  v.  Phillips  (1894)  64  L 
J.  Mag.  Cas.  N.  S.  42,  the  phrase 
"where  props  are  required,"  in  §  49, 
rule  22,  of  the  English  Coal  Mines 
Regulation  Act,  was  construed  as 
meaning  "where  props  are, necessary." 
But  in  this  instance  the  context  was 
different  from  that  with  relation  to 
which  the  American  decisions  were 
rendered. 

*See  Endlich,  Interpretation  of 
Statutes,  §  4. 

•Big  Branch  Coal  Co.  v.  Wrenchie 
(1914)  160  Ky.  668,  170  S.  W.  14 
Compare  also  Old  Diamond  Coal  Co.  t. 
Denney  (1914)  160  Ky.  554,  169  S.  W. 
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the  purpose  of  designating  the  por- 
tions of  a  mine  to  which  they  are  ap- 
plicable is  discussed  in  sabd.  VIII. 
infra. 

§  81.  Maintenance  of  mtpply  of  mtitahle 
timbers. 

One  of  the  duties  imposed  upon  the 
employer  by  the  statutes  discussed  in 
the  present  subdivision  is  that  of 
keeping  on  hand  at  some  reasonable 
accessible  place  a  supply  of  timbers 
suitable  to  use  for  the  support  of  the 
roof  and  sides  of  the  working  places 
of  the  mines. 

An  action  is  obviously  maintainable 
for  an  injury  caused  by  his  failure  to 
perform  this  duty,  irrespective  of 
whether  the  claimant  had  or  had  not 
made  a  previous  request  for  the  de- 
livery of  the  timbers.* 

It  has  been  held  that  "headers," 
that  is  to  say,  planks  extending  over 
a  larger  portion  i»f  the  roof  than  that 
covered  by  caps,  are  among  the  ma- 


terials which  the  employer  is  required 
to  furnish,  under  an  enactment  appli- 
cable by  its  terms  only  to  "caps  and 
props."  The  ratio  decidendi  was  that 
headers  served  the  purpose  of  caps, 
and  their  use  was  customary  and  fre- 
quently necessary.* 

g  82.  Delivery  of  the  timberef  in  gen- 
eral. 

Another  of  the  duties  imposed  by 
these  statutes  upon  the  employer  is 
that  of  delivering  suitable  timbers  at 
the  working  places  of  the  miners.* 

In  order  to  affect  him  with  liability 
on  the  ground  of  his  having  violated 
this  duty,  it  must  be  proved : 

1.  That  the  employer  himself,  or 
some  superior  employee  representing 
him  with  respect  to  the  supervision  of 
the  mine,  had  been  notified  that  cer- 
tain timbers  were  needed. 

2.  That  the  notification  was  made 
in  the  manner  prescribed  by  the  legis- 
lature, or  in  accordance  with  the  rec- 


1016,.  where  this  connotation  was 
taken  for  granted. 

*In  Mt.  Olive  &  S.  Coal  Co.  v. 
Rademacher  (1901)  190  111.  538,  60  N. 
E.  888,  afHrming  (1900)  92  111.  App. 
442,  where  the  plaintiff's  decedent  was 
killed  by  a  fall  of  slate  from  the  roof 
of  the  room  in  which  he  was  digging 
coal,  the  complaint  included  specific 
allegations,  both  as  to  the  defendant's 
failure  to  keep  props  at  the  bottom  of 
the  shaft,  and  as  to  his  failure  to 
deliver  them  after  they  had  been  de- 
manded. 

Several  witnesses  testified  that, 
when  timber  was  on  hand,  it  was  ordi- 
narily kept  at  the  bottom  of  the  shaft. 
Held,  that  to  allow  the  further  ques- 
tion to  be  asked  whether  there  were 
props  on  hand  at  the  bottom  of  the 
shaft  was  not  error,  although  the 
statute  does  not  require  them  to  be 
kept  at  any  particular  place.  Such 
evidence  tended  to  show  the  absence 
of  the  props  which  the  statute  re- 
quires the  operator  to  have  on  hand. 

In  Lehigh  Valley  Coal  Co.  v. 
Washko  (1916)  145  C.  C.  A.  230,  231 
Fed.  42  (decided  with  reference  to  the 
Pennsylvania  Anthracite  Act),  one  of 
the  grounds  on  which  recovery  was 
denied  was  that  "there  was  no  testi- 
mony to  support  any  theory  that  the 
owner  had  failed  to  provide  [props]. 


They  were  not  stacked  up  in  the 
galleries  where  they  would  have  in- 
terfered with  operations,  but  there 
was  always  a  sufficiency  of  them  else- 
where, ready  for  the  foreman  when- 
ever he  might  direct  their  emplace- 
ment." 

•Big  Branch  Coal  Co.  v.  Wrenchie 
(1914)   160  Ky.  668,  170  S.  W.  14. 

*In  Left  Fork  Coal  C6.  v.  Owens 
(1913)  155  Ky.  212,  159  S.  W.  703,  the 
court,  citing  the  earlier  cases.  Low  v. 
Clear  Creek  Coal  Co.  (1910)  140  Ky. 
754,  33  L.R.A.(N.S.)  656,  131  S.  W. 
1007,  Ann.  Cas.  1912B,  674;  Coins  v. 
North  Jellico  Coal  Co.  (1910)  140  Ky. 
323,  131 S.  W.  28,  and  New  Bell  Jellico 
Coal  Co.  V.  Sowders  (1913)  154  Ky. 
101,  156  S.  W.  1046,  said  that  the 
doctrine  enounced  in  them  was  that 
"the  statute  puts  on  the  mine  owner 
the  peremptory  and  nonassignable 
duty  of  furnishing  to  the  miners  the 
caps  and  props  necessary  to  protect 
the  roof  of  the  room  or  place  at  which 
they  are  working,  when  so  requested 
to  do  by  the  miners,  and,  if  a  miner  is 
injured  by  the  failure  of  the  mine 
owner  to  perform  this  duty,  he  may 
maintain  an  action  to  recover  damages 
for  the  injury  so  sustained,  unless  it 
be  that  his  own  contributory  negli- 
gence will  defeat  a  recovery." 

That  this  is  the  effect  of  the  enact- 
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ognized    system    of    the    employer's 
mine. 

3.  That  the  notification  •  was  made 
in  time  to  enable  the  party  notified  to 
procure  a  delivery  of  the  timbers  be- 
fore the  injury  complained  of  was  re- 
ceived. 

4.  That  the  party  notified  either  re- 
fused or  neglected  to  deliver  any  tim- 
bers, or  delivered  timbers  which  were 
not  suitable  for  the  miner's  purpose, 
or  delivered  them  too  late  to  prevent 
the  occurrence  of  the  accident  in 
question. 

These  prerequisites  to  recovery  will 
be  considered  in  the  following  sec- 
tions. 


The  employer's  duty  is  limited  to 
the  operation  of  delivering  the  tim- 
bers. The  correlative  duty  of  usin? 
them  after  the  delivery  is  placed  upon 
the  miners.' 

f  3ta.  SotifteaUon  hy  miner  that  ttmben 
are  needed. 

So  far  as  most  of  these  statutes  are 
concerned,  it  is  clecr  that  their 
phraseology  distinctly  and  unmistak- 
ably imports  that  the  duty  to  which 
the  employer  is  subjected  with  regard 
to  the  delivery  of  timbers  to  the  min- 
er does  not  come  into  existence  until 
the  latter  has  notified  the  former  that 
the  timbers  are  needed,^  the  applicant 


ment  in  other  states  was  taken  for 
granted  in  all  the  cases  cited  in  the 
following  section. 

*  This  doctrine  is  taken  for  granted 
in  all  the  cases  cited  in  the  following 
sections. 

"The  initial  duty  of  the  employer 
is  to  'keep'  'props  ready  for  use.'  He 
is  not  required  at  this  point  to  send 
them  down  to  the  miner.  Before  this 
duty  arises,  the  duty  of  request  must 
be  performed  by  the  miner.  There- 
upon the  duty  to  send  the  props  down 
to  the  miner  is  imposed  upon  the 
employer."  Edgren  v.  Scandia  Coal 
Co.  (1915)  171  Iowa,  459,  151  N.  W. 
519. 

A  declaration  which  averred,  in  sub- 
stance, that  it  was  the  duty  of  de-^ 
fendant  not  only  to  furnish  props,  but 
also  to  put  them  in,  and  prop  the  roof 
of  the  mine  so  as  to  make  it  safe  for 
the  workmen,  was  assumed  to  be  bad 
in  Consolidated  Coal  Co.  v.  Yung 
(1887)  24  111.  App.  255,  in  so  far  as 
the  action  was  viewed  as  being  based 
upon  the  statute. 

The  actual  ground  upon  which  the 
case  was  decided  was  that  the  declara- 
tion did  not  show  a  good  cause  of 
action  at  common  law. 

'That  this  is  the  eifect  of  the 
statutes  is  taken  for  granted  in  all 
the  cases  reviewed  in  the  following 
sections. 

In  Oleson  v.  Maple  Grove  Coal  & 
Min.  Co.  (1901)  115  Iowa,  74,  87  N. 
W.  736  (miner  injured  while  taking 
out  pillars),  the  evidence  showed  that 
it  was  customary  for  the  miner  to  call 
for  props  when  required,  and  for  the 
mine  operator  to  send  them  down,  and 
there  was  no  evidence  whatever  that 
decedent  called  for  props  which  were 


not  furnished.    Held,  that  the  action 
was  not  maintainable. 

If  th6  instructions  given  with  refer- 
ence to  the  element  of  the  demand  for 
timbers  are  not  accurately  worded,  the 
error  is  one  which  constitute  a 
sufficient  ground  foe  setting  aside  a 
verdict  against  the  party  prejudiced 
by  it.  Meunier  v.  Chicago  &  C.  Coal 
Co.  (1913)  180  111.  App.  114.  where  it 
was  held  that,  having  regard  to  the 
words  of  the  Illinois  Act  of  1899,  by 
which  the  liability  of  the  employer  was 
controlled,  it  was  error  to  instruct  the 
jury  "that  the  law  provides  that  the 
owner,  agent,  or  operator  of  every 
coal  mine  shall  keep  a  supply  of  timber 
constantly  on  hand  of  sufficient 
lengths  and  dimensions  to  be  used  as 
props  and  cap  pieces ;  and  shall  deliver 
the  same  as  required  on  the  miners' 
ears,  at  the  usual  place,  so  that  the 
workmen  may  at  all  times  be  able  to 
properly  secure  the  workings  for  their 
own  safety."  The  court  said:  The 
miner  "must  designate  the  kind  of 
timber  he  needs  to  prop  his  room. 
Under  this  instruction  the  jury  could 
readily  have  found  that  the  defendant 
had  wilfully  violated  the  statute  be- 
cause there  was  need  of  props  and 
caps,  although  no  demand  had  been 
made  for  them  by  the  miner." 

In  a  Kentucky  case  it  was  apparent- 
ly assumed  by  the  court  for  the 
purposes  of  its  decision  that,  in  a 
case  where  the  miner  is  so  in- 
experienced that  he  does  not  know 
that  the  use  of  props  is  necessary  for 
his  security,  the  statutory  duty  of  the 
employer  to  provide  him  with  props  at 
the  working  place  itself  is  absolute, 
in  the  sense  that  it  exists  independent- 
ly of  the  making  of  a  previous  demand 
for  them  by  the  miner.    Bartley  ▼■ 
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being  also  required,  in  some  jurisdic> 
tions,  to  designate  specifically  the 
number  and  kind  of  timbers  to  be  de- 
livered,' and  the  place  where  they  are 
to  be  delivered.* 

Whether  a  proper  demand  for  tim- 
bers was  made  by  the  injured  miner 
is  a  question  of  fact  which  is  prima- 
rily for  the  jury.* 


S  »4t.  Notification  addressed  directly  to' 
employer  or  hia  agent, 

A  notification  of  this  sort  is  suffi- 
cient to  call  into  existence  the  duty  of 
the  employer  to  furnish  the  miner 
with  props.^  It  has  been  held  that 
such  a  notification  is  effective,  al- 
though the  controlling  statute  pro- 
vides that  the  demands  of  the  miners 


Elkhorn  Consol.  Coal  &  Coke  Co. 
(1918)  161  Ky.  830,  152  S.  W.  955, 
where  a  boy  of  seventeen  was  in- 
jured by  a  fall  of  slate,  while  en- 
gaged in  digging  coal  for  an  engine 
operated  by  him.  The  actual  point 
decided  was  that  it  was  error  to 
direct  a  verdict  for  the  defendant  on 
the  ground  that,  under  the  circum- 
stances shown,  recovery  was  barred 
by  the  defenses  of  assumption  of 
risks  and  contributory  negligence. 
But  the  court  made  the  following  re- 
marks: "Here  no  props  were  provided 
b^  appellee,  but,  had  they  been  fur- 
nished, it  is  questionable  whether 
appellant  was  sufficiently  skilled  in 
mining  to  set  them  up  without  in- 
struction from  an  experienced  miner, 
for,  as  previously  indicated,  he  had 
not,  according  to  the  evidence,  been, 
advised,  nor  did  he  know,  that  the, 
use  of  props  was  necessary,  or  that, 
without  them,  there  was  danger  of  the. 
slate's  falling  from  the  roof  upon 
him."  But,  on  general  principles,  it. 
sems  to  be  clearly  unwarrantable  to 
except  any  class  of  persons  from  the 
scope  of  an  unqualified  enactment. 
There  seems  to  be  some  confusion  in 
the  opinion  between  the  obligations 
of  the  employer  at  common  law  and 
under  statute. 

•  In  Stith  Coal  Co.  v,  Sanpord  (re- 
ported herewith)  ante,  1423,  the  claim- 
ant had  satisfied  this  requirement, 
one  of  the  disputed  points  being, 
whether  the  defendant  had  adequately 
performed  its  duty  in  respect  of  de- 
livery.   See  §  30,  infra. 

•In  Clark  v.  Choctaw  Min.  Co. 
(1918)  201  Ala,  466,  78  So.  372,  it  was 
declared  to  be  clear  from  the  terms  of 
the  Alabama  Statute  of  1911  that  "the 
duty  to  designate  the  props  or  timbers 
desired,  or  to  give  notice  of  the 
number  and  kind  of  props  or  other 
timbers  needed  and  of  the  place  at 
which  they  are  to  be  delivered,  is  laid 
upon  the  workman  himself,  and  that 
he  (the  workman)  must  make  the 
required  designation,  or  give  the 
notice,  to  the  end  that  the  duty  to 


deliver  the  props  or  other  timbers  may 
be  imposd  upon  the  operator."  It  was 
held  that  a  verdict  had  been  properly 
directed  for  the  defendant,  because 
the  notice  in  question  did  not  desig- 
nate the  place  where  the  props 
dejnanded  were  to  be  delivered.  A 
compliance  with  the  statutory  prereq- 
uisite in  this  regard  was  not  shown 
by  plaintiff's  testimony  that  it  was  the 
duty  of  the  contractor  who  was  his 
immediate  employer  "to  set  the  timbers 
up."  This  case  was  followed  in  Al- 
toona  Coal  (30.  v.  Kelly  (1919)  203  Ala. 
838,  83  So.  62. 

*See  Dickerson  v.  Henrietta  Coal' 
Co.  (1911)  261  111.  292.  96  N:  E.  225, 
affirming  (1910)  168  III.  App.  454  (not 
error  to  leave  case  to  jury,  the  evi- 
dence being  conflicting) ;  McKinnon 
V.  Western  Coal  &  Min.  Co.  (1906) 
120  Mo.  App.  148,  96  S.  W.  148 
(direction  of  verdict  for  defendant 
properly  refused,  the  evidence  being 
conflicting  as  to  whether  there  were 
sufficient  propQ  in  plaintiff's  room,  and 
whether  he  had  called  for  them) ;  and ' 
the  cases  cited  in  the  following 
sections. 

*  In  Big  Branch  Coal  Co.  v.  Wrenchie. 
(1914)  160  Ky.  668.  170  S.  W.  14,  the 
court  sustained  a  verdict  in  favor  of 
a  miner  whose  repeated  demands, 
made  upon  the  bank  boss,  for  headers 
to  support  the  roof  of  a  "break- 
through," or  "room  neck,"  which  was 
being  opened,  had  not  been  complied 
with.  A  second  ground  assigned  for  ' 
the  decision  was  that  the  employer 
was  bound,  by  the  express  provisions 
of  his  contract  with  the  miner,  to  fur- 
nish "props,  caps,  headers,  and  tim- 
bers necessary  to  prop  the  roof." 

In  Bauschka  v.  Western  Coal  & 
Min.  Co.  (1910)  95  Ark.  477,  129  S.  W. 
1095,  a  verdict  for  the  defendant  was 
set  aside  on  the  ground  that  the  trial 
judge  had  improperly  excluded  evi- 
dence to  the  effect  that  one  of  the 
miners,  who  was  working  in  the  same 
air  course  as  the  plaintiff,  had  called 
on  the  defendant  for  timbers  to  prop 
the  roof  at  the  place  from  v^^<^^  ^^ 
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for  the  timbers  which  they  need  shall 
be  communicated  by  a  specified  chan- 
nel.* 

S  94a.  yoUft<MUon      in     manner     pre- 
ecribed  by  statute. 

The  sufficiency  of  a  notification  con- 
veyed to  the  employer  by  some  chan- 
nel of  communication  designated  by 
the  statute  itself  was  the  ratio  deci- 


dendi in  several  cases  involvinsr  the 
effect  of  the  earlier  Kentucky  enaet- 
menl^  The  doctrine  applied  was  that 
"the  duty  of  the  operator  to  fumisii 
props  was  dependent  upon  the  miner 
having  first  'selected  and  marked'  the 
props  he  desired,  from  a  supply  to  be 
maintained  by  the  operator  in  the 
mine,  or  within  a  reasonable  distance 
therefrom."  '    This  doctrine,  however. 


rock  which  injured  the  plaintiff  had 
fallen,  and  that  another  miner,  who 
was  on  a  committee  of  the  local  union, 
had  made  a  similar  request  The 
competency  of  this  evidence,  which 
was  affirmed  upon  the  ground  that  it 
had  a  tendency  to  show  that  ike 
company  had  notice  of  the  dangerous 
condition  of  the  roof,  was  apparently 
considered  with  reference  solely  to 
the  common-law  liability  of  the  de- 
fendant. But  presumably  such  evi- 
dence should  be  regarded  as  equally 
admissible  in  support  of  a  claim 
based  upon  the  statute.  There  seems 
to  be  no  satisfactory  ground  upon 
which  it  can  be  held  that  the  liability- 
of  an  employer  who  has  failed  to 
comply  with  a  request  to  "send  down 
props"  is  predicable  only  in  respect  of 
the  particular  person  or  persons  by 
whom  the  request  was  made. 

*In  Muren  Coal  &  Ice  Co.  v.  Cope- 
land  (1910)  46  Ind.  App.  280,  90  N.  E. 
489,  91  N.  E,  508,  it  was  held  that  evi- 
dence of  the  following  purport  was. 
sufficient  to  sustain  a  verdict  against 
the  defendant;  that  three  days  before 
the  accident  the  plaintiff  had  verbally, 
notified  defendant's  mine  boss  that 
timbers  were  needed  in  his  room;  that, 
defendant  maintained  a  blackJsoard 
at  the  entrance  to  its  mine,  as 
required  by  statute,  where  miners 
could  register  their  requirements  in 
regard  to  timbers;  that  the  decedent 
did  not  register  any  request  for  timber 
on  said  blackboard;  that,  on  the  eve- 
ning previous  to  the  happening  of  the 
accident,  the  decedent  had  fired  a 
blast  by  which  coal  was  loosened 
which  in  part  supported  the  piece  of 
slate  or  soapstone  which  afterwards 
fell  on  him;  that  immediately  before 
the  accident  happened  decedent  called 
the  attention  of  the  assistant  mine 
boss,  and  of  another  miner  and 
another  workman  In  the  mine,  to  the 
condition  of  the  roof  in  the  place 
where  the  accident  happened;  that 
there   then   appeared   cracks   in    the 


stone  forming  the  roof;  that  the  as- 
sistant mining  boss  advised  decedent 
to  put  a  prop  under  the  stone,  and 
decedent  said  he  would  do  so ;  that  the 
miner  consulted  told  the  decedent  that 
he  did  not  think  there  was  any  danger, 
but  advised  the  putting  of  two  props 
underneath  the  stone  before  mining 
the  coal  loosened  by  the  blast;  that 
no  prop  was  put  under  the  stone,  and 
that  decedent  mined  out  the  coal 
loosened  by  the  blast.  It  was  an- 
Successfully  urged  by  the  defendant 
that,  "in  order  to  impose  on  the 
Operator  of  the  mine  the  duty  of 
furnishing  timbers  to  the  miners 
engaged  at  wortc  in  the  mine,  it  was 
essential  that  the  miner  should  have 
registered  upon  the  blackboard."  The 
court  said  that  with  "the  fact  con- 
ceded that  the  mining  boss,  who  for 
this  pui'pose  represents  the  operator, 
has  knowledge  of  the  fact  that  the 
necessary  timbers  are  not  supplied  in 
the  miner's  working  place,  the  duty 
to  supply  them  imperatively  follows." 
The  ruling  on  this  point  was  approved 
in  Peabody  Alwert  Coal  Co.  v.  Yandell 
(1911)  48  Ind.  App.  615,  96  N.  E.  388, 
where  the  complaint  was  held  not  to 
be  rendered  demurrable  by  the  omis- 
sion of  an  averment  to  the  effect  that 
the  miner  registered  his  request  on 
the  blackboard,  and  that  after  anch 
request  appellant  neglected  or  refused 
to  furnish  such  timbers.  This  point 
was  not  discussed  when  the  case  came 
before  the  supreme  court.  See  (1918) 
179  Ind,  222,  100  N.  E.  758. 

*  In  Thacker  v.  Shelby  Coal  Min.  Co. 
(1917)  177  Ky.  193,  197  S.  W.  633,  it 
was  stated  that  this  was  the  effect  of 
Sneed  &  McG.  Coal  Co.  v.  Legere 
(1916)  168  Ky.  5>,  181  S.  W.  617.  In 
the  earlier  case  the  evidence  showed 
that  the  plaintiff  and  a  miner  named 
Hodge  worked  near  together,  one  on 
each  side  of  an  entry,  and  that  they 
used  each  other's  props  whenever 
needed ;  that,  on  the  afternoon  of  the 
day  preceding  the  one  on  which  he  was 
injured,  he  told  Hodge  to  select  props 
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'was  held  to  be  subject  to  a  qualifica- 
tion thus  formulated:  "If  the  mine 
owner  does  not  supply  props  at  a 
place  in  the  mine,  or  within  a  reason- 


able distance  therefrom,  so  that  they 
can  be  conveniently  reached  by  the 
miner,  the  miner  is  not  required  to 
select  and  mark  the  props,  but  a  re- 


and  send  them  in,  the  props  beingr  a 
mile  or  more  from  the  place  of  work; 
that  on  his  way  out  of  the  mine  Hodge 
'went  to  the  place  where  the  company 
kept  the  props,  and  selected  the  kind 
wanted,  and  piled  them  up  near  the 
track  on  which  they  would  be  taken 
into  the  place  where  appellee  needed 
them;  that  one  Hibbard,  employed  to 
load  the  props  on  cars  after  they  had 
been  selected  and  picked  out  to  be 
taken  in  to  the  miners,  had  loaded  the 
props  in  the  car,  promising  to  send 
them  in  to  the  plaintiff  on  the  first 
trip  the  next  morning;  and  that  Hod?e 
put  his  own  number  on  the  props,  the 
consequence  being  that  a  rule  of  the 
mine  under  which  it  was  the  duty  of 
a  miner,  when  he  selected  props,  to 
mark  them  with  his  number,  was  not 
complied  with,  so  far  as  the  plaintiff 
was  concerned.  Hibbard,  supposing 
that  the  props  were  intended  for 
Hodge,  and  knowing  that  he  would 
not  be  at  work  on  the  following  day, 
did  not  deliver  the  props  until  the 
day  after  the  plaintiff  was  injured. 
Counsel  for  plafntiff  undertook  to 
overcome  the  significance  of  the  fact 
that  the  wrong  number  had  been 
marked  on  the  props  by  introducing 
evidence  that  Hodge  told  Hibbard 
they  were  for  the  plaintiff.  Held,  that 
such  a  notification  was  "not  sufficient 
to  take  the  place  of  the  statutory  re- 
quirement, or,  under  the  circum- 
stances of  this  case,  to  subject  the 
company  to  liability  for  failure  to 
deliver  the  props.  .  .  .  The  purpose 
of  requiring  them  to  be  marked  with 
the  number  of  the  miner  was  to  avoid 
the  very  condition  that  arises  in  this 
case,  where  there  is  a  dispute  between 
the  miner,  or  rather  his  agent,  Hodge, 
and  the  employee  Hibbard,  as  to  what 
was  said  with  reference  to  these 
props.  The  number  on  the  props  was 
especially  misleading,  and,  if  they  had 
not  been  marked,  we  are  not  prepared 
to  say  that  the  evidence  of  Hodge 
would  not  have  been  sufficient  to  take 
the  case  to  the  jury." 

In  Left  Fork  Coal  Co.  v.  Owens 
(1913)  155  Ky.  212,  159  S.  W.  703, 
there  was  evidence  showing  that  it 
was  the  custom  of  the  miners,  when 
they  needed  timbers,  to  go  to  a  large 
pile  of  timber  deposited  by  the  defend- 


ant company  near  the  mouth  of  the 
mine,  select  such  timbers  as  they 
needed,  and  place  the  same  near  the 
track  on  which  cars  ran  to  and  from 
the  rooms,  marking  the  timber  in  such 
a  manner  as  to  indicate  the  room  to 
which  it  was  to  be  sent,  and  that  the 
timber  so  marked  and  placed  would 
then  be  hauled  by  a  driver  to  the  des- 
ignated point.  It  was  also  shown  that 
this  custom  and  habit  of  the  miners 
was  known  to  and  approved  by  the 
company,  which  treated  the  placing 
and  marking  of  timber  as  notice  by  the 
miners  that  the  timber  was  needed  for 
protection  in  places  at  which  they 
worked.  The  timbers  needed  by  the 
plaintiff's  decedent  were  duly  selected 
by  him  in  accordance  with  this  custom, 
but  not  delivered  on  the  day  when 
they  were  ordered.  After  ceasing  to 
work  for  one  day,  he  complained  to 
the  foreman  about  the  failure  to 
deliver,  and  was  directed  to  go  ahead 
and  make  light  shots,  which  he  might 
id  without  danger.  Three  days  later, 
the  timber  being  still  undelivered,  he 
was  killed  a  few  minutes  after  begin- 
ning work  by  the  fall  of  a  large  piece 
of  slate,  extending  back  perhaps  6  or  8 
feet  from  the  face  of  the  coal.  Held, 
that  the  trial  judge  had  properly 
refused  to  direct  a  verdict  in  favor  of 
the  defendant. 

See  also  Continental  Coal  Corp.  v. 
York  (1914)  159  Ky.  334,  167  S.  W. 
131  (recovery  allowed  where  timbers 
were  selected  and  marked,  but  taken 
by  driver  to  wrong  room) ;  Stratton  v. 
Northeast  Coal  Co.  (1915)  164  Ky. 
299,  175  S.  W.  832  (statute  excluded 
from  consideration,  as  there  was  no 
evidence  that  props  and  caps  were  not 
on  hand,  or  that  plaintiff  had  marked 
any  timbers  for  delivery) ;  Stearns 
Coal  &  Lumber  Co.  v.  Crabtree  (1916) 
168  Ky.  8,  181  S.  W.  615  (verdict  for 
the  plaintiff  was  set  aside  on  the 
ground  that  the  evidence  failed  to 
show  that  the  plaintiff  had  selected 
and  marked  the  props  to  be  delivered). 

In  Low  V.  Clear  Creek  Coal  Co. 
(1910)  140  Ky.  754,  83  L.R.A.(N.S.) 
656,  131  S.  W.  1007,  Ann.  Cas.  1912B, 
574,  a  demurrer  to  the  petition  was 
held  to  have  been  improperly  sustained, 
as  it  alleged  that  the  plaintiff  had 
selected  and  marked  the  props  n«|||||^ 
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quest  of  the  miner  will  be  sufficient 
to  impose  on  the  owner  the  duty  of 
furnishing  props."* 

Where  the  employer  is  required,  as 
in  Indiana,  to  provide  a  blackboard, 
to  be  used  for  the  purpose  of  resris- 
tering  the  needs  of  the  miners  with 
regard  to  timbers,  he  is  clearly  bound 
by  a  notification  given  in  this  man- 
ner.* 

In  a  case  involving  the  effect  of  the 
Illinois  statute,  which  provides  that 
the  mine  manager  shall  furnish  props 
when  demanded,  it  was  laid  down  that 
the  deniand  must  be  made  upon  the 
mine  manager  himself,  and  that,  in 


the  absence  of  an  express  reguIatioB 
or  custom,  he  is  not  bound  by  a  de- 
mand addressed  to  a  driver,  or  any 
other  agent  or  servant,* 

#  SS.  NotlficatUtn  in  manner  specified 
or  authorized  hy  Oie  eutployer  er  Ms 
agent. 

The  sufficiency  of  a  notification  of 
this  sort  has  been  affirmed  in  eases 
where  the  miner's  request  or  demand 
for  timbers  was  conveyed  to  the  em- 
ployer, or  his  agent,  by  a  statement 
chalked  on  a  blackboard  or  slate  kept 
near  the  mouth  of  the  mine,*  by  a 
written  order  deposited  in  a  box  sim- 


by  him.  The  discussion  turned  mainly, 
on  the  availability  of  the  defenses  of 
assumption  of  risks  and  contributory 
nejrligence.    See  §§  84  and  85,  infra. 

•Peerless  Coal  Co.  v.  Copenhaver 
(1915)  165  Ky.  195,  176  S.  W.  1002. 
This  statement  was  approved  in 
Thacker  v.  Shelby  Coal  Min.  Co. 
(1917)  177  Ky.  198,  197  S.  W.  683. 
There  the  plaintiff's  evidence  tended 
to  show  that,  in  response  to  a  request 
for  props,  which  the  plaintifT's  de- 
cedent and  his  fellow  workman  had 
sent  through  a  driver  to  the  bank  boss, 
it  was  reported  that  there  were  no 
props  the  proper  length,  but  that  the 
boss  would  have  some  cut  and  send 
them  in  on  the  next  trip,  but  that  the 
accident  happened  before  the  driver 
made  another  trip;  that  there  were  no 
props  of  a  suitable  length  in  the  mine ; 
that  it  was  customary,  when  props 
were  needed,  for  the  bank  boss  to  saw 
them  the  requested  length;  and  that 
such  props  as  were  provided  by  the 
defendant  were  kept  in  an  inaccessible 
place,  halfway  down  an  incline,  1,000 
or  1,200  feet  long,  which  was  located 
some  300  feet  from  the  mouth  of  the 
mine.  Held,  that  the  action  of  the 
lower  court  in  sustaining  the  motion 
for  a  peremptory  instruction  could 
not  be  upheld  upon  the  ground  of  the 
failure  of  the  deceased  to  select  and 
mark  the  props  needed,  because  there 
was  proof  that  the  defendant  had  not 
supplied  the  props  at  a  place  in  the 
mine,  or  within  a  reasonable  distance 
therefrom,  and  that  the  accident  re- 
sulted from  this  failure.  The  further 
contention  of  defendant,  that  the  per- 
emptory instruction  was  proper  be- 
cause the  petition  was  defective  in 
failing  to  allege  that  deceased  had 
selected  and  marked  the  needed  props. 


was  rejected.  The  court  said :  "Since 
.  .  .  the  duty  of  selecting  and  mark- 
ing props  by  the  miner  is  dependent 
upon  the  operator  having  provided 
them  in  a  proper  place,  the  plaintiff 
was  not  required  to  allege  a  selection 
and  marking,  unless  it  was  made  to 
appear  that  they  were  provided  by  the 
defendant.  The  allegations  of  the 
petition  that  defendant  negligently 
failed  to  furnish  props,  and  violated 
its  statutory  duty  in  reference  to 
furnishing  props,  are  sufficient  to  cov- 
er every  necessary  step  in  furnishing 
them,  and  necessarily  included  the 
prior  duty  of  providing  them,  for,  if 
defendant  did  not  even  provide  them, 
it  did  hot,  of  course,  furnish  them." 

•In  Collins  Coal  Co.  v.  De  Pngh 
(1909)  43  Ind.  App.  648,  88  N.  E.  317, 
the  sufficiency  of  a  complaint  was 
affirmed,  which  in  substance  averred 
that  the  defendant  neglected  to  deliver 
the  necessary  props,  etc.,  althoagh 
often  requested  so  to  do  by  the  plain- 
tiff, not  only .  through  the  driver  in 
said  mine,  but  also  by  posting  sneh 
requisition  on  the  blackboard  fur- 
nished for  that  purpose.  The  objection 
that  it  was  necessary  to  allege  that 
it  was  the  custom  to  order  props  of 
the  driver  was  pronounced  untenable. 
"It  was  only  necessary  to  register  on 
the  board  the  needs  of  the  miner.  But 
whether  information  of  the  need  of 
props  was  made  through  the  driver, 
or  by  posting  on  the  blackboard, 
would  seem  to  be  immaterial,  if  the 
information  was  actually  given." 

*  Brack  v.  B.  F.  Berry  Coal  O). 
(1914)  187  IlL  App.  609.  Only  an 
abstract  of  this  case  is  reported. 

» In  Dork  Bros.  Coal  &  Coke  Co.  v. 
Peton  (1901)  192  IlL  41,  61  N.  E.  3S0. 
affirming    (1900)    95    111.    App.    19S, 
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ilarly  placed,'  and  by  a  channel  of 
eonununication  authorized  by  a  cus- 
tom recognized  in  the  defendant's 
mine.    See  next  section. 

#  »e.  NoUileaaon  in  a   manner  aano- 
tUtned  by  euMom, 

With  reference  to  the  Illinois  stat- 


ute, it  has  been  held  that  a  demand 
addressed  to  such  subordinate  em- 
ployees as  a  timberman,^  or  sent 
through  a  driver,*  is  sufficient  to  cast 
upon  the  employer  the  prescribed  ob- 
ligation in  respect  to  the  delivery  of 
timbers,  if  such  methods  of  making  a 
request  therefor  are  authorized  by  his 


certain  instructions  required  the  jury 
to  find  from  the  evidence  that  the 
claimant  asked  the  mine  manager  of 
the  defendant  to  deliver  props  and 
caps  of  suitable  lengths  and  dimen- 
sions for  the  securing  of  the  roof  in 
his  room,  and  that  the  mine  manager 
failed  to  furnish  such  props  and  caps, 
etc.  It  was  objected  that  there  was  no 
evidence  in  the  record  showing  that 
the  claimant  made  any  such  demand. 
But  this  objection  did  not  prevail. 
The  court  said:  "The  evidence  tends 
to  show  that  the  appellee  was  in  need 
of  some  props  and  caps,  and  that,  for 
three  successive  days  before  he  was 
injured,  he  placed  his  order  for  them 
on  the  board  or  slate  used  for  that 
purpose,  according  to  the  custom  or 
usage,  .  .  .  and  that  they  were  not 
furnished  to  him.  This  mode  of 
making  a  demand  for  props  and  caps 
was  a  reasonable  and  proper  one,  and, 
as  it  was  the  mode  adopted  and  in  gen- 
eral use,  it  constituted  a  sufficient  de- 
mand on  the  mine  manager,  within  the 
meaning  of  the  statute." 

■In  Vindas  v.  Dering  Coal  Co. 
(1908)  145  111.  App.  528,  the  court  ap- 
proved an  instruction  to  the  eifect 
that,  where  a  general  custom  or  usage 
exists  in  a  mine  that  timber  orders 
shall  be  signed  by  the  miner  and 
placed  in  a  box  provided  for  that  pur- 
pose by  the  mine  operator,  the  signing 
of  such  order  by  a  miner  and  deposit- 
ing the  same  in  such  box  constituted, 
in  law,  a  demand  for  timbers  upon  the 
mine  manager  and  mine  operator. 

1  Russell  V.  O'Gara  Coal  Co.  (1914) 
188  111.  App.  828. 

•In  Donk  Bros.  Coal  &  Coke  Co.  v. 
Lucis  (1907)  226  111.  23,  80  N.  E.  660. 
affirming  (1906)  127  111.  App.  61,  the 
evidence  showed  that  the  mine  man- 
ager had  instructed  the  claimant  and 
other  miners,  when  they  needed  props, 
to  order  them  from  the  drivers;  that 
this  instruction  had  been  very  gener- 
ally followed  by  the  miners;  and  that, 
owing  to  the  size  of  the  mine  and  the 
large  number  of  employees,  it  was  im- 
practicable to  require  the  miners  to 
make  a  personal   demand  upon  the 


mine  manager  for  props.  The  court 
said:  "If,  as  contended  by  plaintiff  in 
error,  every  one  of  the  several  hundred 
miners  employed  in  this  mine  was  re- 
quired to  leave  his  room  and  go  in 
search  of  the  mine  manager,  in  order 
to  request  him  to  supply  props,  and  if 
it  then  became  the  du^  of  the  mine 
manager  to  look  up  the  driver  for  the 
particular  room  where  the  props  were 
wanted,  and  deliver  the  order"  for 
props  to  the  driver  in  person,  it  is 
apparent  that  a  great  deal  of  confusion 
and  unnecessary  loss  of  time,  both  to 
the  manager  and  miner,  would  result. 
To  avoid  this,  the  manager  instructed 
the  miners  to  make  their  requests  for 
props  direct  to  the  drivers.  This 
appears  to  be  a  very  reasonable  and 
common-sense  method,  the  adoption  of 
which  in  a  large  mine,  such  as  this  is 
shown  to  be,  promoted  the  best 
interests  of  both  employer  and  em- 
ployee. The  advantages  of  such  a 
method  are  readily  seen.  The  drivers 
and  the  miners  are  brought  in  contact 
with  each  other  at  frequent  intervals 
when  the  mine  is  running,  thus  afford- 
ing an  opportunity  for  the  miner  to 
request,  and  the  driver  to  deliver, 
props  to  meet  the  necessities  which 
are  continually  arising  in  the  various 
rooms  of  the  mine." 

In  Vaughan  v.  O'Gara  Coal  Co. 
(1912)  173  Ul.  App.  268,  it  was  held 
that  the  refusal  of  the  trial  judge  to 
direct  a  verdict  for  the  defendant  was 
proper,  as  the  plaintiff's  evidence 
showed  that  he  had  on  several 
occasions  sent  through  the  driver  a 
demand  for  props,  and  that  it  was  the 
custom  in  the  mine  to  demand  props 
of  the  driver,  and  for  a  timberman  to 
come  to  the  room  and  saw  the  props 
of  proper  lengths. 

In  Jvanowski  v;  Spring  Valley  0>al 
Co.  (1913)  188  111.  App.  232,  it  was 
held  that  evidence  of  a  custom  to 
demand  props  of  the  driver,  instead 
of  the  manager,  is  admissible,  al- 
though such  custom  is  not  pleaded; 
and  that  the  refusal  of  a  requested  in- 
struction, informing  the  jury  as  to  the 
legal  effect  of  the  evidence  relating  to 
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specific  instructions,  or  are  sanctioned 
by  a  recognized  custom.  Otherwise  it 
is  not  effective  for  that  purpose.' 

In  construing  the  earlier  Kentucky 
enactment,  it  was  laid  down  broadly 
that  the  specific  statutory  requirement 
as  to  the  manner  in  which  timbers  are 
to  be  demanded  "could  not  be  changed 


by  a  custom  of  the  mine,  so  as  to  im- 
pose upon  the  mine  owner  a  liability 
for  failure  to  furnish  props,  when  the 
statute  itself  was  not  complied  with."* 
But  it  has  been  held  that  the  provi- 
sion in  the  later  statute  of  1914, 
which  requires  "every  workman  in 
need  of  props"  to  notify  the  mine 


the  alleged  custom,  was  error,  as  the 
point  was  not  covered  by  other  in- 
structions given. 

For  other  cases  in  which  the  suffi- 
ciency of  a  demand  addressed  to  a 
driver  in  accordance  with  a  recognized 
custom  was  affirmed,  see  Pana  Coal  Co. 
V.  Becker  (1906)  130  III.  App.  40; 
Kedes  v.  Christian  County  Coal  Co. 
(1909)  149  111.  App.  434;  Brack  v. 
B.  F.  Bery  Coal  Co.  (1914)  187  IlL 
App.  609. 

•  In  Dickerson  v.  Henrietta  Coal  Co. 
(1911)  251  111.  292,  96  N.  E.  226, 
affirming  (1910)  158  111.  App.  454,  the 
admission  of  evidence  to  the  effect 
that,  when  the  claimant  failed  to  re- 
ceive props  in  sufficient  numbers  in 
response  to  his  demand  upon  the 
manager  during  the  morning  of  the 
day  in  question,  he  ordered  others 
from  the  driver,  was  held  improper,  as 
he  had  not  proved,  or  offered  to  prove, 
that  the  driver  communicated  this  de- 
mand to  the  manager,  or  that  it  was 
the  manager's  duty  to  call  on  the 
driver  to  ascertain  whether  any  such 
request  or  demand  had  been  made  of 
the  driver.  The  court  remarked  that, 
"if  the  driver  failed  to  convey  the 
order  to  the  manager,  the  driver 
would  be  at  fault,  and  not  the 
manager,  and  the  proprietor  could  not 
be  held  liable  for  such  negligence  on 
the  part  of  the  driver."  Under  the 
circumstances,  however,  the  error 
was  held  to  be  harmless,  in  view  of 
the  fact  that  the  court  had  instructed 
the  jury  that  there  could  be  no  re- 
covery, unless  the  plaintiff  had  shown, 
by  a  preponderance  of  the  evidence, 
that  he  demanded  the  props  of  the 
mine  manager. 

In  Yanloniz  v.  Spring  Valley  Coal 
Co.  (1914)  185  111.  App.  563,  it  was 
held  that  the  admission  of  testimony 
concerning  a  demand  upon  the  driver 
was  error,  in  view  of  the  fact  that  the 
evidence  showed  clearly  that  the 
recognized  custom  was  that  the  de- 
mand should  be  made  upon  either  the 
mine  manager  or  his  assistant,  the  so- 
called  "face  boss,"  and  not  upon  the 
drivers. 


In  Chicago,  W.  &  V.  Coal  Co.  v. 
Peterson  (1891)  39  lU.  App.  114,  a 
notification  to  a  car  driver  was  held  to 
be  sufficient,  although,  so  far  as  the 
repoirt  shows,  no  evidence  as  to  a 
custom  in  this  regard  had  been  intro- 
duced. Under  such  circumstances, 
the  ruling  was  inconsistent  with  the 
more  recent  authorities. 

*  Borderland  Coal  Co.  v.  Kirk  (1918) 
180  Ky.  691,  203  S.  W.  534,  stating  thu 
to  be  the  effect  of  Palmer  v.  Empire 
Coal  Co.  (1915)  162  Ky.  130,  172  S.W. 
97.  There  the  plaintiff's  decedent  was 
killed  by  a  fall  of  slate,  while  engaged 
in  picking  down  coal  and  loading  it 
on  a  car.  On  the  first  trial,  a  per- 
emptory instruction  was  given  in  favor 
of  the  defendant  company.  Subse- 
quently a  new  trial  was  granted,  on 
the  ground  that  evidence  of  defend- 
ant's failure  to  furnish  plaintiff's 
decedent  sufficient  props  and  caps  to 
support  the  roof  was  not  admissible 
in  support  of  a  complaint  of  which  the 
gravamen  was  the  failure  of  the  de- 
fendant itself  to  prop  the  roof.  After 
the  new  trial  was  granted,  plaintiff 
filed  a  second  amended  petition. 
pleading,  in  substance,  a  failure  on 
the  part  of  the  defendant  to  furnish 
decedent  a  sufficient  number  of  props 
and  caps  properly  to  protect  and  sup- 
port the  roof  of  his  working  place, 
although  decedent  had  selected  and 
marked  a  sufficient  number  of  props 
and  caps  for  that  purpose.  On  the 
second  trial  plaintiff  showed  that  her 
decedent  had  requested  props,  and 
that  the  mine  foreman  had  promised 
to  furnish  them,  but  she  did  not  show 
that  the  decedent  had  selected  and 
marked  any  props.  To  overcome  the 
effect  of  this  failure  on  his  part 
plaintiff  sought  to  prove  that,  under 
the  custom  of  the  mine  in  question,  it 
Tfvas  not  the  duly  of  the  miner  to 
select  and  mark  his  props,  but  merely 
to  request  the  foreman  to  furnish 
props,  which  he  would  alwajrs  do  upon 
request.  Held,  that  this  evidence  was 
not  admissible  for  the  purpose  of 
establishing  a  compliance  by  the  de- 
cedent with  bis  statutory  duty,  and 
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foreman  "of  the  fact  at  least  one  day 
in  advance,"  is  applicable  "only  to 
those  workmen  charged  with  the  duty 
of  propping,  and  does  not  in  terms  im- 
pose upon  every  miner  the  duty  of 
complying  with  the  statute."  The 
conclusion  drawn  in  this  point  of 
view  was  that  it  was  competent  for 


the  plaintiff  to  introduce  evidence  as 
to  the  custom  of  the  mine  for  the  pur- 
pose of  showing  that  the  duty  of  prop- 
ping devolved  upon  the  "timberman" 
employed  for  that  purpose.* 

The  admission  in  evidence  of  a  cus- 
tom contrary  to  a  statutory  provision 
specifying  the  manner  in  which  props 


that  the  trial  judge  had  properly 
directed  a  verdict  for  the  defendant. 
The  court  said:  ^'A  miner  is  in  a 
position  to  know  what  character  of 
props  he  needs.  The  purpose  of  mark- 
ing them  is  to  indicate  where  they 
should  be  taken.  As  before  stated, 
plaintiff  did  not  show  that  the  de- 
cedent had  selected  and  marked  any 
props.  .  .  .  Here  it  is  sought  to 
recover  under  a  statute,  by  pleading 
a  custom  inconsistent  therewith. 
Were  we  to  uphold  plaintiff's  conten- 
tion, every  case  like  this  .  would 
depend,  not  on  the  statute  which  the 
legislature  saw  fit  to  enact,  but  on  the 
custom  of  the  particular  mine,  and 
the  rules  of  law  applicable  would 
vary  according  to  the  particular  cir- 
cumstances of  each  case.  The  very 
purpose  of  the  statute  was  to  do  away 
with  this  uncertain  condition,  and  pre- 
scribe with  reasonable  certainty  the 
duties  and  liabilities  of  the  miner  and 
mine  owner.  ,  .  .  While  the  duties 
and  liabilities  of  the  miner  and  of  the 
mine  owner  may  sometimes  depend 
upon  the  custom  of  the  mine  where 
there  is  no  statute  covering  the 
subject  (Old  Diamond  Coal  Co.  v. 
Denney  (1914)  160  Ky.  554,  169  S.  W. 
1016),  we  take  it  that,  where  a  statute 
speaks  on  the  subject,  the  terms  of  the 
statute  cannot  be  modified  by  custom.'' 
»  Borderland  Coal  Co.  v.  Kirk  (Ky.) 
supra.  There  it  appeared  that  Lewis, 
the  fellow  workman  of  the  plaintiff's 
decedent  in  a  room  where  they  were 
"drawing  pillars,"  had,  on  the  morning 
of  the  day  when  the  accident  occurred, 
requested  one  Lock,  the  assistant 
mine  foreman,  to  prop  the  working 
place,  and  showed  him  where  to  set 
three  timbers,  one  of  the  designated 
places  being  under  that  portion  of  the 
roof  from  which  the  slate  afterwards 
fell  which  killed  the  decedent.  Lock, 
after  having  finished  his  work,  told 
the  miners  that  everything  was  all 
rig-ht;  but,  instead  of  setting  three 
timbers,  he  had  set  only  one.  A  few 
minutes  after  the  miners  resumed 
work  the  slate  fell.  The  company 
introduced  a  book  of  rules  which,  as 


its  manager  testified,  had  been  ap- 
proved by  the  state  mine  inspector, 
.and  printed  and  properly  posted 
throughout  the  mine.  One  of  these 
rules  provided  that  each  miner  should 
take  down  the  dangerous  slate  and  do 
his  own  propping  and  timbering.  It 
further  provided  that  props,  caps,  and 
other  timbers  could  be  procured  by 
placing  ah  order  therefor  with  the 
mine  foreman,  or  his  assistant,  at 
least  twenty-four  hours  in  advance  of 
the  time  they  were  needed,  and  giving 
the  number,  sizes,  and  lengths  re- 
quired. The  manager  also  testified 
that  it  was  Lock's  duty  to  set  timbers 
wherever  he  thought  they  were  neces- 
sary to  be  set  to  preserve  the  lives  of 
the  men  and  the  property  of  the  com- 
pany, and,  when  so  directed .  by  the 
assistant  foreman,  to  set  posts  at 
pillar  work  such  as  decedent  was  em- 
ployed in — that  this  had  been  the 
custom  of  the  mine  ever  since  it  began 
operations.  It  was  urged  that,  as 
both  the  statute  and  the  company's 
rules  imposed  on  the  decedent  the 
duty  of  requesting  props  at  least  one 
day  in  advance,  and  of  doing  his  own 
propping,  and  the  statutory  duty  could 
not  be  changed  by  custom,  the  trial 
judge  had  erred  in  refusing  to  over- 
rule the  demurrer  to  the  petition,  and 
the  motion  for  a  peremptory  instruc- 
tion for  the  defendants,  on  account  of 
the  alleged  failure  of  the  decedent  to 
comply  with  the  statute  and  rules  of 
the  company.  But  this  contention  was 
rejected.  The  court  said:  "The 
custom  of  the  mine  may  be  proved  for 
the  purpose  of  showing  upon  whom 
the  duty  of  propping  devolves,  and  the 
effect  is  not  to  change  the  statutory 
requirement  by  custom.  Even  if  the 
company's  rules  imposed  upon  every 
miner  the  duty  of  doing  his  own  prop- 
ping, the  uncontradicted  evidence 
shows  that  these  rules  had  been 
waived,  and  that  it  was  the  custom 
of  the  mine,  ever  since  it  began 
operations,  to  have  a  timberman  whose 
duty  it  was  to  do  the  propping  at  such 
places  as  decedent  and  Lewis  were 
rcijuired  to  work." 


Digitized  by  VjOOQ IC 


1472 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  A.LJL 


are  to  be  obtained  is  harmless  where 
it  appears  that  notice  was  given  both 
in  accordance  with  the  custom  and  the 
statute.* 

S  97.  TimeHnwt  af  miner'a  noUftoatton 
that  props  tuere  tcanted. 

There  is  authority  for  the  doctrine 
that  liability  cannot  be  imputed  to  the 
employer  on  the  ground  of  his  having 
failed  to  deliver  timbers  in  response 
to  a  request  or  demand,  unless  it  ap- 
pears that  the  miner's  notification 
reached  him  a  sufficiently  long  time 
before  the  injury  complained  of  was 
received,  to  render  it  possible  for  him 
or  his  agent,  in  the  exercise  of  rea- 
sonable diligence,  to  send  down  the 
props  soon  enough  to  prevent  the  acci- 
dent caused  by  the  want  of  them  ;*  or, 
as  it  was  laid  down  in  another  case. 


soon  enough  to  afford  him  or  his  agent 
a  reasonable  opportunity  to  act  upon 
the  notification  before  the  danger 
arising  from  the  want  of  them  became 
imminent' 

On  the  other  hand,  it  would  seem 
clear,  on  general  principles,  that  a  de- 
mand may  be  premature  in  such  a 
sense  that  the  failure  to  comply  with 
it  would  not  be  treated  as  a  violation 
of  the  statutory  duty.* 

#  88.  Mteftimil  or  neo^igent  fattun  to  d*- 
Uver  timber*. 

The  question  whether  the  employer 
or  his  agent  refused  or  neglected  to 
comply  with  the  demand  of  the  in- 
jured miner  for  a  certain  kind  of  tim- 
ber is  one  of  fact,  to  be  determined 
from  the  evidence.* 


•Collins  Coal  Co.  v.  De  Pugh  (1909) 
4S  Ind.  App.  648,  88  N.  E.  317. 

*Donk  Bros.  Coal  &  Coke  Co.  ▼. 
Stroff  (1903)  200  111.  483,  66  N.  E.  29 
(case  for  jury,  the  evidence  being  con- 
flicting as  to  the  time  when  props 
were  asked  for). 

•Edgren  v.  Scandia  Coal  Co.  (1915) 
171  Iowa,  459,  151  N.  W.  521. 

*In  the  reporter's  abstract  of  the 
effect  of  the  decision  in  Russell  v. 
O'Gara  Coal  Co.  (1914)  188  111.  App. 
328,  one  of  the  paragraphs  is  as 
follows:  "The  fact  that  a  miner 
orders  props  before  they  are'  needed 
does  not  relieve  a  mining  company 
from  liability  to  furnish  them."  But 
this  statement  doubtless  requires 
some  qualification,  even  under  stat- 
utes worded  like  that  of  Illinois. 

*  Mammoth  Vein  Coal  Co.  v.  John- 
son (1910)  94  Ark.  621,  127  S.  W.  971 
(judgment  for  plaintiff  upheld  in  a 
case  where  the  question  mainly  dis- 
cussed was  whether  he  had  been 
negligent  in  continuing  to  work  after 
having  asked  for  props) ;  Peebles  v. 
O'Gara  Coal  Co.  (1909)  239  IlL  370, 
88  N.  E.  161 ;  Davis  Coal  Co.  v.  Polland 
(1902)  158  Ind.  607,  92  Am.  St.  Rep. 
819,  62  N.  E.  492,  affirming  (1901)  27 
Ind.  App.  697,  60  N.  E.  1124  (certain 
special  findings,  not  stated,  were  held 
not  to  overcome  the  general  verdict  in 
favor  of  the  plaintiff) ;  Gliebas  ▼. 
Spring  Valley  Coal  Co.  (1910)  159  IlL 
App.  88  (evidence  showed  that  a  full 
supply  had  been  delivered) ;  Druglis 


v.  Northwestern  Improv.  Co.  (1906) 
41  Wash.  398,  83  Pae.  101  (verdict 
for  plaintiff  sustained,  the  evidence 
being  conflicting  as  to  the  question 
whether  his  request  for  props  had 
been  complied  with  by  the  employee 
whose  duty  it  was  to  furnish  them) : 
and  the  cases  cited  passim  in  the  fol- 
lowing sections. 

In  Beaver  v.  Proctor  Coal  Co.  (1914) 
159  Ky.  578,  167  S.  W.  885  (decided 
with  reference  to  the  Tennessee  en- 
actment), where  the  action  was 
brought  to  recover  for  the  death  of  a 
miner,  killed  by  falling  slate,  owing, 
as  was  alleged,  to  the  failure  of  the 
mine  foreman  to  comply  with  a 
demand  for  crosspieces,  the  evidence 
of  plaintiff's  only  witness,  a  fellow 
'  workman  of  the  decedent,  was  simply 
to  the  effect  that  at  the  shop  he  had 
asked  for  certain  car  boards,  which 
were  refused;  that  he  was  then 
offered  other  cross  timbers,  which 
were  not  suitable;  and  that  this  took 
place  two  or  three  days  before  the 
accident.  Held,  that  a  verdict  had 
been  properly  directed  for  the  defend- 
ant. The  court  said:  "So  far  as  this 
testimony  is  concerned,  there  may 
have  been  any  number  of  cross  timbers  ■ 
at  the  place  where  he  got  the  props. 
In  the  absence  of  evidence  going  to 
show  that  he  went  to  the  place  at  the 
entrance  of  the  mine  where  it  is 
customary  to  keep  cross  timbers,  and 
that  there  were  none  there,  it  cannot 
be  said  that  there  was  either  a  failure 
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#  S9.  Place  of  delivery. 

The  delivery  of  props  near  the  place 
■where  the  claimant  was  working  does 
not  constitute  a  performance  of  the 
statutory  duty,  unless  those  props 
were  aupplied  for  the  use  of  the  claim- 
ant himself.^ 

The  duty  of  the  employer  is  not  dis- 
charged where  the  props  are  delivered 
at  the  wrong  place,  owing  to  the  neg- 
lijTence  of  the  person  intrusted  with 
the  work  of  delivering  them." 

With  reference  to  the  earlier  Ken- 
tucky enactment  which  provided  for 
the  delivery  of  timbers  which  had  been 
"selected  and  marked"  by  the  miner, 
it  was  held  that  the  employer's  duty 
was  not  discharged  by  merely  deposit- 


ing the  timbers  so  designated  at  the 
mouth  of  the  mine.' 

i  30,  Snfflciency    of    the    Umben    de- 
livered. 

a.  In  general. 

Either  expressly,  or  by  implication, 
all  the  statutes  impose  upon  the  em- 
ployer the  duty  of  seeing  that  the  tim- 
bers delivered  are  sufficient  in  quan- 
tity and  of  suitable  dimensions.*  The 
mere  fact  that  timbers  were  furnished 
and  used  at  the  place  where  the  miner 
w^anted  them  will  not  excuse  the  em- 
ployer.* 

The  mere  fact  that  certain  unused 
timbers  were  lying  at  the  miner's  work- 
ing place  at  the  time  when  he  was  in- 


or  refusal  on  the  part  of  defendant  to 
furnish  sufficient  cross  timbers,  mere- 
ly because  the  foreman,  two  or  three 
days  before,  had  refused  to  furnish 
certain  car  boards  which  were  over  at 
the  shop,  and  had  suggested  that  he 
take  certain  2x4  timber,  which  was 
also  at  iJiat  point."  For  the  earlier 
appeal,  upon  which  a  new  trial  was 
ordered,  see  (1913)  161  Ky.  889,  152 
S.  W.  965. 

In  Kansas  &  T.  Coal  Co.  v.  Chand- 
ler (1908)  71  Ark.  518,  77  S.  W.  912, 
the  court  thus  stated  its  position: 
"If  we  felt  certain  that  the  jury  found 
that  the  attention  of  the  foreman  was 
called  to  the  dangerous  and  unsafe 
condition  of  the  room,  and  that  he  was 
requested  by  plaintiff  to  furnish 
timbers  with  which  to  make  it  safe, 
but  that,  instead  of  doing  so,  he 
directed  plaintiff  to  go  ahead  with  his 
work  in  the  room,  promising  to 
furnish  the  timbers  in  time,  and  that 
plaintiff,  relying  on  this  advice  and 
promise  of  the  foreman,  remained  at 
the  work,  and  in  consequence  was 
injured  as  alleged,  we  should  affirm  the 
judgment,  as  on  that  theory  of  the 
case  there  is  evidence  to  sustain  it." 

^Donk  Bros.  Coal  &  Coke  Co.  v. 
Lncis  (1907)  226  111.  23,  80  N.  E.  560, 
holding  that  this  qualification  had 
been  properly  introduced  into  an  in- 
struction given  at  the  defendant's  re- 
quest. 

•Continental  Coal  Corp.  v.  York 
(1914)  159  Ky.  334,  167  S..  W.  131 
(fault  of  driver  whose  duty  it  was, 
under  the  prevailing  custom,  to  take 
props  to  place  designated). 

»New    Bell    Jellico    Coal    Co.    v. 
16  A.L.R.— 93. 


Sowders  (1913)  154  Ky.  101,  156  S.  W. 
1046.  It  was  laid  down  that  "the 
statute  contemplated  that  the  mine 
owner  shall  furnish  the  props  at  the 
place  where  they  are  to  be  used." 
The  court  also  adverted  to  the  fact 
that  the  conclusion  arrived  at  was 
corroborated  by  evidence  which 
showed  that  this  mode  of  delivery 
was  in  accordance  with  the  custom  of 
the  defendant's  mine. 

iln  Subiaco  Coal  Co.  v.  Krallman 
(1920)  143  Ark.  469,  220  S.  W.  664,  an 
instruction,  broad  enough  to  impose 
the  duty  on  a  mine  operator  to  furnish 
crossbars,  or  other  timbers,  to  secure 
the  working  place  of  miners,  was  held 
not  erroneous  as  fixing  a  broader  duty 
than  was  imposed  by  a  statute  provid- 
ing that  the  operator  of  any  mine 
should  keep  a  sufficient  amount  of 
timber,  when  required  to  be  used  as 
props,  so  that  the  workmen  may  at  all 
times  be  able  to  properly  secure  the 
workings  from  caving  in,  and  further 
providing  that  it  should  be  the  duty  to 
send  down  all  such  props  when  re- 
quired, and  deliver  them. 

'McDaniels  v.  Royle  Min.  Co. 
(1905)  110  Mo.  App.  706,  85  S.  W. 
679.  The  court  s(aid:  "Witnesses  tes- 
tified that  the  proper  manner  would 
have  been  to  have  keyed  timbers 
against  the  roof.  And  it  seems  to  us 
that  this  would  have  been  the  proper 
way  to  have  proceeded.  Timbers  so 
placed  would  have  been  props  Iq  the 
sense  of  the  word  as  used  in  th«  stat- 
ute. If  the  caving  was  from  th*.  Me 
in  the  roof  in  defendant's  mine»  the 
necessity  did  exist  for  additional  tim- 
bers to  make  it  secure." 
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jured  will  manifestly  not  preclude  him 
from  holding  the  employer  liable,  if 
those  timbers  were  unsuitable  in  re- 
spect of  their  len^h  or  otherwise.* 
Whether  the  timbers  available  ought 
to  have  been  used  by  the  miner  is  a 
question  to  be  determined  from  the 
facts  in  evidence.* 

b.  DeUvery  in  i-eaponae  to  a  specific  de- 
mand. 

With  reference  to  the  Illinois  provi- 
sion by  which  the  mine  manager  is 
required  to  furnish  "props,  caps,~  and 
timbers  in  suitable  lengths  and  dimen- 


sions," it  has  been  laid  down  that  "the 
miner  has  a  right  to  determine  the 
length  and  dimensions  of  the  props 
and  caps  necessary  to  seeare  the  roof 
of  the  mine,  and  if  he  makes  a  demand 
for  props  and  caps  of  particular  and 
specified  lengths  and  dimensions,  and 
the  demand  is  not  unreasonable,  the 
mine  manager  must  furnish  the  par- 
ticular and  specified  kind."*   ,. 

This  doctrine  had  been  approved  in 
Missouri.'  A  similar  rule  is  applica- 
ble in  cases  where  the  gravames  of 
the  fault  alleged  is  that  tin^bers  of  a 
certain  description  were  not  supplied,* 


«  Russell  v.  O'Gara  Coal  Co.  (1914) 
188  111.  App.  328  (only  abstract  re- 
ported) ;  Majestic  Collieries  Co.  v. 
Bradley  (1909)  132  Ky.  533,  116  S.  W. 
738  (applying  W«st  Virginia  statute) ; 
Kentucky  Block  Cannel  Coal  Co.  v. 
Davis  (1910)  —  Ky.  — ,  128  S.  W.  888. 

?Donk  Bros.  Coal  &  Coke  Co.  v. 
Stroff  (1903)  200  111.  483,  66  N.  E.  29, 
affirming  (1902)  100  111.  App.  576. 

*.Hackart  v.  Decatur  Coal  Co.  (1909) 
243  111.  49,  90  N.  E.  257,  affirming 
(1909)  149.  111.  App.  661.  The  prece- 
dent cited  was  in  Western  Anthracite 
Coal  &  Coke  Co.  v.  Beaver  (1901)  192 
111.  333,  61  N.  E.  335,  affirming  (1901) 
95  111.  App.  95,  where  it  was  laid  down 
that  "if  .  .  .  [the  miner]  orders 
6J  foot  props,  the  owner  or  operator 
has  not  complied  with  the  statute 
when  he  has  furnished  props  which 
must  be  spliced  or  sawed  in  two  be- 
fore they  can  be  used." 

In  Kellyville  Goal  Co.  v.  Strine 
(1905)  217  111.  516,  75  N.  E.  375,  the 
rule  laid  down  in  Beaver  Case  (HI.) 
supra,  was  approved.  An  objection 
made  to  one  of  the  instructions,  on 
the  ground  that  the  jury  were  told  by 
it  that  the  miner  was  the  sole  judge 
of  the  kind  of  timbers  he  should  use, 
was  thus  met  by  the  court:  "The  in- 
struction .  .  .  distinctly  told  the 
jury  that  they  must  condition  their 
finding  upon  several  considerations, 
and  also  upon  their  belief,  from  the 
preponderance  of  the  evidence,  that 
the  timbers  in  the  neck  of  plaintiff's 
room  were  rejected  timbers  that  had 
been  taken  down  from  the  neck  of  his 
room,  and  had  Iain  there  for  some 
time,  and  that  they  were  broken,  or 
bent,  or  cracked,  and  that  they  were 
not  suitable  timbers  to  use  in  plain- 


tiff's room.  In  other  words,  the  jury, 
by  the  terms  of  instruction,  were  tt> 
determine  themselves  from  the  evi- 
dence whether  the  timbers  in  ques- 
tion were  suitable  or  not," 

« Wojtylak  v.  Kansas  &  T.  Coal  Co. 
(1905)  188'  Mo.  260,  87  S.  W.  606,  cit- 
ing the  Beaver  CaSe  (IlL)  supra. 

«In  Springfield  Coal  Min.  Co.  v. 
Gedutis  (1907)  227  111.  9,  81  NIE.  9.  it 
was  held,  in  ah  action  based  upon  the 
failure  of  the  mine  foreman  to  fur- 
nish "crossbars,"  that  the  trial  judge 
had  properly  refused  an  instruction 
based  on  the  theory  that  the  mine 
manager  is  the  sole  judge  of  the  suit- 
ableness of  the  timbers  which  he  fur- 
nishes on  the  demand  of  the  miner, 
and  that,  if  the  manager  should  be 
mistaken  as  to  the  suitableness  of  the 
timbers  furnished,  the  employer  is  not 
guilty  of  a  wilful  violation  of  the  stat- 
ute. The  court  said :  "We  are  of  the 
opinioii  that,  under  this  statute,  when 
the  miner  makes  a  reasonable  and 
timely  demand  for  timbers  of  a  par- 
ticular and  specified  kind  to  be  used 
in  propping  the  roof  of  his  working 
place,  "the  operator  should  furnish 
him  such  timbers  as  are  called  for. 
The  praeticalminer  who  is  at  work  in 
a  given  room,  and  whose  life  is  at 
stake,  is  quite  as  likely  to  call  for  the 
proper  timbers,  as  the  mine  manager 
would  be  to  furnish  suitable  props  if 
the  selection  was  left  to  his  choice  or 
convenience."  Adverting  to  the  fact 
that  the  phrase,  "in  suitable  lengths 
and  dimensions,"  was  not  included  in 
the  provision  with  reference  to  which 
the  Beaver  Case  (111.)  supra,  was  de- 
cided, the  court  expressed  the  opinion 
that  the  alteration  in  the  later  stat- 
ute wa:s  not  such  as  to  require  a  dif- 
ferent construction  with  relation  to 
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In  Alabama,  the  contention  that  the 
<3uty  of  the  employer  is  not  discharged, 
unless  the  timbers  furnished  are  of 
the  precise  length  specified  by  the 
mltaer,^  has  been  rejected.^ 

Whether  any  timbers  of  the  dimen- 
sions QT  description  specified  by  the 
miner  were  furnished  in  compliance 
with  his  demand  is  a  question  to  be 
determined  by  the  facts  in  evidence.* 

o.  Belivffn/  in  reapouse  to.  a  general  de- 
mand. 

The  rule  applicable  in  this  connec- 
tion has  been  thus  stated:    "If  the 


miner  does  not  specify  the  number, 
size,  or  dimensions  of  props,  caps,  or 
timbers  that  he  requires,  the  mine 
manager  may  supply  'what  in  his  best 
judgment  will  sufiice  lor  the  purpose. 
Manifestly,  the  number  and  kiiM  to 
be  supplied  will  necessarily  vary  with 
the  situation,  (ind  circumstances  of  the 
case,  and  the  mine  manager  is  guilty 
of  a  wilful  violation  of  duty  only  in 
case  he  knows  that  those  furnished 
are  iilsufficieiit"» 

The  f^ct  that  the  props  furnished 
were  not  of  the  length  required  for  the 
height  of  the  room,  or  the  particular 


the  facts  under  review.  It  was 
pointed  out  that  the  Beaver  Case  had 
been  approved  in  Kellyville  Coal  Co. 
v.  Strine  (111.)  supra,  where  the  ac- 
tion was  brought  under  the  amended 
provision.  As  to  the  special  inter- 
rogatory which  it  was  held  that  the 
trial  judge  had  properly  refused  to 
submit  to  the  jury,  see  §  39,  infra. 

'Stith  Coal  Co.  v.  Sanpord  (re- 
ported herewith)  ante,  1428. 

But  in  Altoona  Coal  Co.  v.  Kelly 
(1919)  203  Ala.  338,  83  So.  62,  the 
court  said  that  if  the  plaintiff  had 
made  the  proper  designation  as  to 
props  or  timbers  desired,  or  made  the 
demand  therefor  as  prescribed  by  the 
statute,  the  authority  of  Stith  Coal 
Co.  v.  Sanpord  (reported  herewith) 
ante,  1423,  would  sustain  the  conten- 
tion that  the  mine  operator  had  not 
complied  therewith  if  props  were  fur- 
nished which  must  be  worked  over  be- 
fore they  could  be  used.  But  in  this 
case  plaintiff  had  failed  to  make  the 
demand,  and  for  that  reason  could  not 
recover. 

•Arkley  ▼.  Niblack  (1916)  272  IIL 
366,  112  N.  E.  67,  reversing  (1915) 
198  111.  App.  686  (case  for  jury,  evi- 
dence being  conflicting);  Mama  Coal 
Co.  V.  Adams  (1920)  —  Ark.  — ,.  217 
S.  W.  454. 

In  Carter  Coal  C5o.  v.  Reynolds 
(1917)  175  Ky.  325,  194  S.  W.  311,  it 
appeared  that  after  timbers  of  a  par- 
ticular length,  selected  by  the  plain- 
tiff's fellow  workmen  under  his  di- 
rections for  the  purpose  of  being  used 
as  props,  had  been  sent  into  the  mine, 
he  declined  to  use  them,  because  he 
thought,  from  observation  only,  that 
they  were  too  short,  and  that  they  had 
not  in  fact  been  prepared  for  props, 
but  for  ties  to  be  used  under  the  mine 


track.  On  the  other  hand,  it  was 
shown  that  the  timbers  which  the  com- 
pany furnished  were  the  same  kind 
that  plaintiff  had  theretofore  used  for 
props;  and  that  the  ties  used  for  the 
track  would  necessarily  have  to  be  at 
least  as  long  a&  the  timbers  required 
for  the  props.  HeM,  that  tn  this  state 
of  the  evidence,  fihowing,  as  it  did, 
thAt  the  timbers  were  suitable  for  the 
purpose,  a  violation  Of  the  statute  had 
not  been  proved. 

•Hackart  v;  Decatur  Coal  Co.  (1909) 
243  111;  49;  90  N.  E.  257,  affirming 
(1909)  149  III.  App.  661.  In  "that  case 
the  evidence  showed  that,  in  response 
to  a  demand  for  props  and  caps,  a  car 
containing  about  twenty  props  and 
only  four  caps  had  been  sent  down. 
Evidence  of  previous  failures  on  the 
defendant's  part  to  furnish  as  many 
cap  pieces  as  the  miners  thought  were 
necessary  was  held  to  have  been  im- 
properly admitted;  because  it  "did  not 
tend  to  proVe  either  a  demand  by  the 
plaintiff  at'  the  thne  of  the  accident, 
or  failure  of  the  defendant  to  comply 
with  the  demand,  v^hich  was  alleged  to 
have  caused  the  injury.  Its  only  ten- 
dency was  to  prove  that  on  previous 
occasions  i^e  defendant  had  disre-' 
garded  its  duty,  and  to  prejudice  the 
jury  against  the  defendant  as  being 
habitually  negligent  in  supplying 
caps."  This  error  was  held  to  be 
fatal  to  the  plaintiff's  claim,  in  so  far 
as  it  rested  upon  the  statute.  But  the 
judgment  in  his  favor  was  allowed  to 
stand,  for  the  reason  that  a  count 
charging  a  violation  of  the  common- 
law  duty  of  the  defendant  was  proved 
5y  uncontradicted  evidence.  | 

In  Meunier  v.  Chicago  &  C.  Ck>al  (3o. 
(1913)  180  111.  App.  114,  the  court  sus- 
tained the  contention  of  defendant 
that,  as  there  was  no  evidence  from 
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place  in  the  room  where  the  miner 
desired  to  set  them,  does  not  render 
the  employer  liable  unless  he  or  his 
agent    failed,    after    notification,    to 


make  them  of  the  proper  length.^*  Nor 
can  a  breach  of  his  statutory  duty  be 
predicated  on  the  ground  that  some  of 
the  props  were  "a  few  inches  too  short 


any  witness  that  any  particular  length 
of  props,  caps,  and  timbers  had  been 
demanded,  an  instruction  telling  the 
jury  that  they  should  be  of  suitable 
length  was  erroneous,  as  leaving  it 
for  the  jury  to  determine  what  lengths 
were  needed.  The  court  said:  "The 
statute  requires  the  miner  to  des- 
ignate the  length  and  sizes  of  the 
timbers  he  wishes  to  use  in  his  room, 
and  if  no  timbers  are  demanded  of  a 
particular  length,  the  miner  cannot  be 
heard  to  complain  if  the  timbers  are 
not  of  the  length  suitable  to  properly 
prop  the  roof."  The  inference  thus 
drawn  seems  to  be  scarcely  recon- 
cilable with  the  doctrinal  position  of 
the  supreme  court  in  the  Hackart  Case 
(IlL)  supra.  The  theory  that,  when 
the  demand  is  "general,"  the  operator 
is  warranted  in  supplying  the  timbers 
which  "in  his  best  judgment  will 
suffice  for  the  purpose,"  must,  it  is 
submitted,  involve  the  corollary  that 
the  ulterior  question  whether  his  "best 
judgment"  was  in  fact  consistent  with 
the  legal  standard  of  care  under  the 
given  circumstances  may  properly  be 
determined  by  the  jury. 

"Sugar  Creek  Min.  Co.  v.  Peterson 
(1898)  177  111.  324,  62  N.  E.  475,  re- 
versing (1897)  75  111.  App.  631. 
There  the  ground  on  which  recovery 
was  sought  was  that  the  i>rops  which 
had  been  furnished  plaintiff  were  too 
long  for  the  place  where  they  were  to 
be  used,  and  that  there  was  such  de- 
lay in  sending  someone  to  saw  them 
off  as  constituted  negligence.  The 
verdict  rendered  for  the  plaintiff  was 
set  aside,  partly  on  account  of  error 
in  the  admission  of  certain  evidence 
(see  §  37,  note  5),  and  partly  on  ac- 
count of  the  giving  of  improper  in- 
structions. The  objection  to  one  of 
these  was  that  its  phraselogy  im- 
ported an  assumption  that  the  room  in 
which  the  plaintiff  was  working  was 
in  an  unsafe  condition.  The  justifi- 
cation for  this  assumption,  offered  by 
counsel,  was  that  the  fact  was  con- 
ceded. But  the  court,  adverting  to 
plaintiff's  testimony  that  he  tested  the 
roof  with  his  pick  and  by  the  use  of 
a  wedge  and  sledge  hammer,  and  that, 
being  unable  to  loosen  the  coal,  he 
regarded  it  as  safe  to  go  to  work 
under,  said:    "It  could  scarcely  be  as- 


sumed as  a  conceded  fact,  in  view  of 
this  testimony,  that  the  roof  was  ac- 
tually dangerous  before  the  time  when 
he  called  for  the  props."    The  same 
instruction,    and    another    one.    snb- 
mitted    to    the    jury    the    questions 
whether  plaintiff  requested  of  the  de- 
fendant to  deliver  to  him  props  of 
sufficient  length  and  dimensions  prop- 
erly   to    secure    the    workings,    and 
whether  defendant  failed  to  furnish 
said  props.    These  instructions  were 
criticized  as  follows:    "There  was  no 
evidence  whatever  that  plaintiff  called 
for  props  of  any  particular  length  or 
dimensions,  and  that  there  was  a  fail- 
ure to  furnish  according  to  his  le- 
quirement.      Props    were    furnished, 
and    after   they   were   furnished  he 
simply  said  that  they  were  too  long. 
The  height  of  the  roof  differed  io 
different  parts  of  the  mine,  and  in 
different  parts  of  this  room.    Plain- 
tiff was  the  one  who  was  to  secnie 
himself  by  putting  up  these  props,  and 
he  could  adjust  them  in  his  own  way. 
He  certainly  could  not  complain  that 
the  props  were  not  fitted  in  length, 
without  letting  defendant  know  what 
lengths  were  required.        ...    He 
made  no  requirement  as  to  length, 
and  the  props  were  furnished,  so  that 
his  case  must  rest  solely  on  the  clain 
that  there  was  unreasonable  delay  in 
sawing  them  off  to  meet  his  require- 
ment, as  made  known  to  the  straw 
boss.    If  there  had  been  any  delay  in 
furnishing  props  before  that  time,  no 
harm  had  resulted  from  it  to  anyone, 
and  if  there  was  any  fault  it  was  in 
the  delay  in  sawing  them  off  after 
they   were   furnished,   so   that  they 
could  be  put  up."    The  second  and 
third  of  the  faulty  instructions  were 
condemned  because  they  submitted  to 
the  jury  the  question  whether  the  de- 
fendant wilfully  neglected  or  failed  to 
furnish  props,  when  there  .was  no  evi- 
dence which  would  justify  an  instruc- 
tion on  the  theory  of  a  wilful  viola- 
tion of  the  statute.    "Plaintiff,"  said 
the  court,  "was  to  put  up  the  props 
where  he  pleased,  and  as  he  pleased, 
and  after  his  request  to  the  foreman 
to   send   someone  to  saw  them  tiie 
length  to  suit  him,  it  was  only  a  short 
time  until  the  accident.     Defendant 
had  a  boy  employed  to  do  that  work 
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or  too  long  to  fit  between  the  floor  and 
roof."  »i 

It  has  been  laid  down  that,  if  the 
employer  "furnishes  a  sufficient  quan- 
tity of  props,  and  some,  for  different 
reasons,  are  unsuitable  in  strensrth, 
while  others  are  suitable,  the  miner 
is  charged  with  the  duty  of  selecting 
for  himself,"  and  that  a  failure  to 
perform  that  duty  will  preclude  him 
from  recovery."  But,  having  regard 
to  the  restricted  nature  of  the  duty 
which  the  law  imposes  upon  a  servant 
with  respect  to  the  examination  of  the 
appliances  furnished  by  the  employer 
(see  Labatt,  Mast.  &  S.  §  1330),  the 
scope  of  this  doctrine  must,  it  is  ap- 
prehended, be  confined  to  cases  in 
which  the  "unsuitability  in  strength" 
is  obvious,  upon  such  a  cursory  in- 
spection as  a  miner  is  able  to  make 
at  his  working  place. 

The  duty  imposed  by  the  Pennsylva- 
nia Anthracite  Act  of  1883,  to  furnish 
"suitably  prepared"  props,  was  held 
by  a  court  of  inferior  jurisdiction  not 
to  have  been  discharged,  where  the 
employer  had  merely  furnished  the 
props  and  required  the  miners  to  cut 
them  to  the  necessary  lengths.^* 

§  31.  NecesMty  for  the  props  asked  tor. 
*  In  a  case  where  the  injury  com- 
plained of  was  caused  by  the  fall  of 
coal  from  the  roof  of  the  plaintiff's 
working  place,  it  was  assumed  for  the 
purpose  of  the  decision  that  one  of 
the  prerequisites  to  maintenance  of 
the  action  was  the  production  of  af- 


firmative evidence  warranting  the  con- 
clusion that  props  were  actually  need- 
ed to  secure  the  roof.*  It  is  submitted, 
however,  that,  having  regard  to  the 
nature  of  the  accidents  upon  which 
the  claim  is  founded  in  this  and  sim- 
ilar instances,  the  principle  res  ipsa 
loquitur  is  controlling.  The  fact  that 
a  portion  of  the  roof  fell  is  surely  suf- 
ficient of  itself  to  demonstrate  that 
props  were  required  at  the  place 
where  the  collapse  occurred." 

Another  criticism  to  which  this  de- 
cision seems  to  be  open  is  that  it  is 
essentially  inconsistent  with  the  doc- 
trine, propounded  in  an  earlier  case, 
that  ''the  miner  has  a  right  to  deter- 
mine the  length  and  dimensions  of  the 
props  and  caps  necessary  to  secure  the 
roof  of  the  mine."*  Manifestly,  the 
effect. of  such  a  doctrine  is  to  render 
the  miner,  under  ordinary  circumstan- 
ces at  least,  the  sole  judge  of  the  ne- 
cessity for  timbers. 

IV.  JSffeot  of  statutes  by  which  a  dwty 
in  respect  of  examtntng  the  tnine  to 
imposed  upon  the  etnployer, 

i  32.  In  geneml. 

Provisions  by  which  the  duty  of  ex- 
amining the  underground  workings  at 
certain  intervals  is  imposed  upon  a 
designated  agent  of  the  employer  are 
included  in  nearly,  if  not  quite,  all  of 
the  statutes  relating  to  coal  mines.' 
So  far  as  regards  most  of  these 
statutes,  it  will,  for  the  purposes 
of  the  present  monograph,  be  sufii- 


about  the  mine.  It  does  not  appear 
where  he  was  at  the  time,  but  there 
waq  nothing  in  the  circumstances  to 
indicate  a  wilful  and  deliberate  in- 
tention to  disregard  the  statute,  or 
from  which  such  an  inference  could 
be  drawn." 

**Kube  V.  Northwestern  Coal  & 
Min.  Co.  (1919)  —  Mo.  App.  — ,  209 
S.  W.  614.  The  court  observed  that, 
"in  the  nature  of  the  work  and  the 
place,  props  would  necessarily  need  to 
be  lengthened  by  putting  pieces  of 
timber  or  board  under  them,  or  be- 
tween their  tops  and  the  roof,  or 
shortened  by  being  cut  off  or  sunk  a 
few  inches." 

"Kube  V.  Northwestern  Coal  & 
Min.  Co.  (Mo.)  supra. 


"Com.  V.  Richmond,  2  C.  P.  Rep. 
(Pa.)  189. 

^Dickerson  v.  Henrietta  Coal  Co. 
(1911)  251  111.  292,  96  N.  E.  225,  af- 
firming (1910)  168  111.  App.  464  (Min- 
ing Act  1899). 

*  A  controversy  as  to  whether  a  dan- 
gerous condition  existed,  at  the  time 
when  an  examination  of  the  mine  was 
last  made  before  the  plaintiff  was  in- 
jured, raises,  of  course,  an  essentially 
different  question.    See  §  33,  infra. 

'Hackart  v.  Decatur  Coal  Co. 
(1909)  243  111.  49,  90  N.  E.  257,  af- 
flrminsr  (1909)  149  111.  App.  661.  See 
§  30,  note  4,  supra. 

*  For  a  brief  resume  of  the  purport 
of  enactments  regarding  the  examina- 
tion of  mines,  see  Labatt,  Mast.  &  S. 
§  1888. 
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cient  merely  to  state  the  effect  of  the 
cases  which  have  been  decided  with 
reference  to  provisions  in  which  a 
clause  prescribing  a  duty  of  exami- 
nation is  immediately  associated  with 
one  prescribing  a  duty  of  timbering.' 
But  the  Illinois  provision  calls  fpr  a 
more  detailtid  treatment 

S  33.  IlUnois  '.  statute,  effect  of. 
The  following  provisions  are  con- 
tained in  Laws  1899,  p.  800,  §  18 
(Kurd's  Stat  1905,  p.  1388);  Laws 
1911,  p.  888,  §  21  (Jones  &  A.  Stat. 
T  7496).  A. mine. examiner  shall  be  re- 
quired at  allniine^.  iEIis  duty  shtdl  be 
to  visit  the  mine  before  the  men  .are 
permitted  ,to  enter  it. ....  He  shaU. 
inspect  all  places  where  men  are  ex- 
pected to  pass  or  to  work,  and  observe 
whether  there  <are  any  recent  falls  or 
obstructions  in  rooms  or  roadways.  As 


evidence  of  his  examination  of  all  work- 
ing places,  he  shall  inscribe  on  the  walls 
of  each,  with  chalk,  the  month  and  day 
of  the  month  of  his  visit 

When  working  places  are  discovered 
in  which  .  .  i  recent  falls  or  any 
dangerous  conditions  exist,  he  shall 
place  a  conspicuous  mark  thereat  ai 
notice  to  all  men  to  keep  out,  and  at 
once  report  his  finding  to  the  mine 
manager.  No  one  shall  be  allowed  to 
enter  the  mine  to  work  therein,  except 
under  the  direction  of  the  mine  mana- 
ger, until  all  conditions  shall  have 
been  made  safe. 

In  the  present  section  only  those 
cases  will  be  reviewed  in  which  the 
injuries  complained  of  were  caused  hy 
the  want  of  proper  timbering.  Some 
decisions  relating  to  injuries  of  other 
descriptions  are  collected  in  Labatt, 
Mast  &  S.  §  1888. 


«In  Dieep  Veih  Coal  Co.  v.  Rainey 
(1916)  62  Ind.  App.  608,  112  N.  E.  392, 
it  was  held  that  the  duty  of  inspection 
"is  not  discharged  by  mere  visual  ex- 
amination, whefe  the  nature  Of  the 
material  formiilg  the  roof  is  of  a  kind 
that  such  an  inspection  will  not  be 
effective." 

Rock  Island  Goal  Mip.  COi  v.  Davis 
(1914)  44  Qkla,:412, 144  Pac;  600,  the 
right  of  a  shot  fired  to  recover  for  an 
injury  caused,  by  .the  fall  of  a;  rock 
from  the .  rbo.f  of  an  etatry  was  af- 
firmed, op  the  grduiia  that  the  diity  6f 
daily  in^pebtltfn  imposed  upoti  the 
mine  forematt'  oi*  his  assistant  was- 
non-delegable,  and  httd-not  been  dis- 
chargedi  ■■<'■■         :■• 

In  Lehigh  Valley  Coal  Co.  v. 
Washko  (I9I6)  '1«9'C.  C.  A.  230,  231 
.Fed.  42,  a  compliance  with  the  stat- 
ute was  held  to,  b6',shoWn  by  6vid6nce 
that  the  ^a'miiiation  pirescribed  hjid 
been  made  everj^  'day,  either'  by  the' 
mine  foreman  or  the  assistant  fore- 
man, and  that  in  making  these  ex- 
aminations ih^y  carried  a  torch, 
looked  carefully'  at  the  roof,  and 
tested  it  by  striking  it  with  the  end 
of  a  steel-tipped  rod;  such  being,  as 
the  foreman  testified,  the  usual  and 
ordinary  method  u^d  in  all  mines. 

For  other  /cases  in  which  flegli- 
gence  in  respect  'of  the  e^caminatio'n 
of  the  mine  was  held  to  be  inferable 
from  the  evidence,  See  Antioch  Coal 
Co.  v.  Rockey  (1^07)  169  Ind.  247,  82 
N.  E.  76  dfevidewce  wafrant«d  the  con- 
clusion  that,   if  the   roof  had  been 


tested  by  means  of  tapping  or  soand- 
ing,  its  unsafe  condition  would  have 
been  discovered) ;  Collins  Coal  (^.  t. 
De  Pugh  (1909)  43  Ind.  App.  648,  88 
N.  E.  317;  Mitchell  v.  Swanwobd  Coal 
Co.  (1918)  182  Iowa,  1001,  166  N.  W. 
391. 

In  Elk  Horn  Min.  Corp..  v.  Vanhoose 
(1918)  179  Ky.  529,  ante,  1378,  200 
S.  W.  921,  one  of  the  reasons  assigned 
for  the  decision  was  thus  statedi 
"It  is  made  the  duty  of  the  mine  fore- 
man, by  statute,  to  visit  all  workiiv 
places  in  the  mine  at  least  twice  a 
Week,  and  manifestly  it  would  be  im- 
possible for  him  to  watch  the  prog- 
ress of  each  employee's  work  for 
dangers  that  might  develop  in  the 
progress  of  the  work,  and  conseqnent- 
ly  no  such  duty  was  upon  hita." 

In  Big  Vein  Pocahontas  C!o.  v. 
Repass  (1916)  151  C.  C.  A.  348,  288 
Fed.  832,  where  the  ratio  decidendi 
was  that  the  "slate  boss"  hid  not 
'taken  down  certain  rock  which  he  had 
tested  and  found  "drummy,"  the  con- 
tention of  the  defendant  was  that  it 
was  not  liable,  because  the  duty  of 
inspection  was  imposed  by  the  statute 
upon  the  mine  foreman  or  his  assist- 
ant, and  the  "slate  boss"  was  not 
within  either  of  these  categories,  was 
rejected  for  the  reason  that,  even  in 
this  view  of  the  case,  the  evidence 
would  ha'v^e  justified  the  jury  in  find- 
ing that  the  accident  resulted  from 
the  defendant's  failure  to  have  a 
proper  inspection  made. 

In  Timson  v.  Manufacturers  (3oal  4 
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This  ^actment  imposes  upon  Ihe 
niii^e  examiner  duties  in  respect  of  th^ 
varioud  .matters  specified  in  the  fol- 
lowinir  BUJbidivisions.^ 

a.  BmOiitttKtUm    in    the    manner    pre' 
aoribed. 

.The  jreneral  doctrine  applicable 
Mrith  regard  to  this  subject  and  that 
which  is  considered  in  the  following 
I>a^agraph  has  been  thus  formulated: 
'ili  la  the  duty  of  the  owner  or  oper- 
ator of  a  mine  to  have  his  mine  ex- 
amine^ and,  if  it  is  in  a  dangerous, 
condition^  to  have  the  dangerous 
pTaces  designated  by  the  statutory 
marks,'  ahd  if  he  fails  in  eitheir  par- 
ticular, >vith  knowledge  of  its  danger- 
.<>us  condition  or  with  knowledge  of 


facts  from  which  he  ought  to  know 
of  its  dangerous  condition,  he  is  liable 
to  a  person  in  the  mine,  under  his  em< 
ploy,  who  is  injured  as  a  result  of  his 
wilful  failure  to  obey  the  mandates  of 
the  statute."  '  From  this  statement  it 
is  manifest  that  the  initial  condition 
precedent  to  the  maintenance  of  an 
action  in  the  present  point  of  view  is 
that  a  dangerous  condition  should 
have  existed  at  the  time  when  an  ex- 
amination was  actually  made,  or  ought 
to  have  been  made,  by  the  mine  exam- 
iner.' In  a  case  where  that  fact  is 
established,  the  further  prerequisites 
to  recovery  are  that  the  evidence 
should  be  such  as  to  warrant  either 
the  concltision  that  the  mine  exaniiner 
had  made  no  examination  of  the  place 


Coke  Co.  (1909)  220  Mo.  580,  119  S. 
W.  565,  the  compliiint  was  held  bad 
for  the  reason  that  it  did  not  aver- 
that  the  ddfeiidaiit's  mine'belonged  to 
the  "gas-gienterating"  class,  to  which 
alone  the  statute  in  question  applied.  ' 
*Foi:  capes  in  which  the  plaintiff 
d^lar^d  on  a  violation  of  the  statute 
iti  res|)^t  of  all  thesie  matters;  see 
Henrietta  Coal  Co.  v.  Martift  (1906) 
221  111.  463,  77  N.  E.  902;'  Cellars  v; 
Peabody  Cbal  Ck>.  (1912)  17B  IlL  App; 

220.  ' 

In  ^ohk  Bros.  Coal  &  Coke  Co; 
v.  Petoh  ri901)  192  111.  4l,  61  N.  E, 
also,  affirming  (1900)  96  111.  Aipp.  ^93, 
aA  instruction,  to  which  exception'  ■^ka 
t^keh  ui>^n  the  ground  that  it  stated 
sill  the  duties  of  a  mine  toaminer 
wi^hovt  specifying  the  particular 
omission  o^  duty  relied  upon,  was  up- 
held on  the  ground  that  it'  Was  dub- 
s'6anti{illy.  in  the  language  Of  thia 
statura  i&'elf.  The  Oiiinioii  W&s  also 
^pressed  fhat,  if  such  an  ihsttUc- 
<ibn.  shcyilicl  be  regarded  ai(  erroneous 
when  standihg  by  itself,  it  cblild  have 
don^  the  Appellant  no  harm  When  con- 
sidered-in  connection  with  oth«r  in- 
stijuctioi\s,  as  given,  by  Whidh  the 
jbry  wer?.  informed  as  to  thd  par- 
ticular violation  of  the  statute  ujjon 
which  the  plaintiff  based  his  islaini. 

•Aetitus  V.  Spring  "Valley  Coal  Co. 
(1910)  246  111.  32,  138  Am.  St.  Rep. 

221,  92'N..E.  579,  affirming  (1909)  150 
m..  App,  497;  For  other  cases  in 
which  the  ismployer's  liability  was 
declared  to  be  equally  predicable,  ir- 
^pective'  of  Whether  he  was  affected 
with  ^tHal  or  With  constructive  no- 
tice OT  fhe  dangerous  condition,  see 


Peebles  v.  O'Gara  Coal  Co.  (1909)  239 
111.  370,  88  N.  E.  166;  Eiohhorn  v.  St. 
Louis  &  O'F.  Coal  Co.  (1919)  288  IlL 
361,  123  N.  E.  603,  reversing  (1918) 
212  111.  App.  152. 

'In  Mertens  v.  Southern  Goal  & 
Min.  Co.  (1908)  285  III.  540.  65  N.  E. 
743,  the  evidence  tended  to  show  that 
when  the  plaintiff  and  his  fellow 
workman  returned  to  the  room,  on  the 
morning  after  they  had  fired  a.  shot, 
they  noticed  that,  a  piece  of  the  roof 
near  the  face  of  the  coal  was  loose. 
So  fair  as  the  evidence  showed^  therie 
was  no  change  in  the  roof  between 
the  time  when  the  shot  was  firted  imd 
the  time  when  It  was  found  to  be  in 
a  dangerous;  condition.  Heidi  that-  the 
jury  were  justified  in  finding^  that,  if 
the  mine  Examiner  of  the  defendant 
had  madci  a  proper  examinatioh; '  he 
w-ould  have  discovered  the  dangerods 
condition,  and  that  from  such  evi- 
dence they  were  justified  in  conclud* 
ing  that  the  miiie  examiner  did  net'ex* 
amine  the  room  on  that  morning)  or 
that,  if  he  did  examine  it,  he  discov- 
ered its  condition  and  failed  to  com- 
ply with  the  statute  by  marking  the 
place,  noting  the  Same  in  his  record, 
arid  reporting  it  to  the  mine  manager. 

In  "VVilson  v.  Danville  Collieries  Coal 
Co.. (1,913),  184  IIL  App.  183,  affirmed 
in  (1914)  264  111.  143,  106  N.  E.  194, 
the  existence  of  the  dangerous  condi- 
tion at  the  time  of  the  examination  was 
held  to  be  indicated  by  the  fact  that 
the  plaintiff  was  injured  very  soon 
after  he  entered  the  mine. 

See  also  Arkley  v.  Niblack  (1916) 
272  111.  356,  112  N.  E.  67  (conflicting 
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in  question,*  or  the  conclusion  that  the 
examination  which  he  had  made  was 
not  made  with  reasonable  care.* 

b.  Marktng  the  danget'ous  pUtee*  dU- 
covered  in  the  eourae  of  th«  examtna- 
tion. 

The  daty  which  is  imposed  on  the 
mine    examiner    in    this    regard    is 


deemed  to  be  sufficiently  performed 
where  the  marking  is  done  by  the  mine 
manager  or  his  assistant*  On  the 
other  hand,  it  has  been  held  that  ac> 
tual  notice  to  a  miner  with  respect  to  a 
dangerous  place  is  not  the  legal  equiv- 
alent of  the  notice  which,  under  the 
statute,  is  to  be  given  by  marking.^ 
The  right  of  action  is  not  negatived 
by  the  circumstance  that  the  work  in 


evidence;  question  for  jury) ;  Alsdurf 
V.  Big  Four  Wilmington  Coal  Co. 
(1916)  198  liL  App.  16. 

*  That  an  entire  failure  to  make  the 
statutory  examination  would  be  a 
good  cause  of  action  is  clear;  but  no 
case  has  been  found  in  which  this 
point  was  specifically  adverted  to. 

*In  Eichhom  v.  St.  Louis  &  O'F. 
Coal  Co.  (1919)  288  IlL  351,  123  N.  E. 
603,  the  following  remarks  were 
made:  "The  statute  imposes  a  lia- 
bility for,  and  only  for,  a  wilful  fail- 
ure to  comply  with  its  terms,  and  to 
say  that,  if  a  proper  examination  has 
been  made  and  no  dangerous  condi- 
tion was  discoverable  by  such  exam- 
ination, there  has  been  a  wilful  failure 
to  make  an  examination  and  mark 
dangerous  conditions,  would  be  to 
pervert  language  and  confound  all 
distinctions  between  the  meaning  of 
words.  It  will  not  be  presumed  that 
the  court  has  intentionally  adopted 
false  reasoning,  leading  to  such  a  re- 
sult. A  'wilful'  failure  to  comply  with 
the  act,  as  used  in  the  statute,  means 
a  conscious  failure  to  perform  a  duty 
enjoined  by  the  act." 

In  Wilkins  v.  Madison  Coal  Corp. 
(1914)  188  IlL  App.  416,  a  verdict  for 
ihe  plaintiff  was  set  aside,  as  it  ap- 
peared tiiat  the  mine  examiner  and 
other  employees  had  sounded  the  roof, 
and  found  no  loose  condition  existing 
therein,  and  there  was  no  evidence  to 
show  that  the  dangerous  condition  ex- 
isted at  the  time  the  mine  examiner 
inspected  it.  On  the  subsequent  ap- 
peal in  (1918)  210  III.  App.  661,  the 
evidence  was  held  to  show  that  the 
roof  was  not  in  a  dangerous  condition 
when  it  was  examined. 

See  also  Mertens  v.  Southern  Coal 
&  Min.  Co.  (1908)  235  III.  540,  85  N. 
E.  743  (note  3,  supra) ;  Wilson  v.  Dan- 
ville Collieries  Coal  Co.  (1912)  171 
IIL  App.  65,  affirmed  in  (1914)  264 
111.  143,  106  N.  E.  194  (commenting  on 
instruction  held  to  be  erroneous); 
Davis  V.  Missouri  &  I.  Coal  Co.  (1914) 
186  IlL  App.  478  (action  held  main- 


'  tainable  and  ground  that  evidence  of 
the  witnesses  of  plaintiffs  tended  to 
show  that  the  roof  which  fell  was  in 
a  dangerous  condition,  and  that  a 
proper  examination  of  it  would  have 
disclosed'  that  condition) ;  Alsdurf  v. 
Big  Four  Wilmington  Coal  Co.  (1916) 
198  lU.  App.  15. 

In  the  Alsdurf  Case  (IlL)  supra, 
all  the  witnesses  agreed  that  the 
proper  method  of  testing  a  roof  was 
by  tapping  it  with  a  bar,  pick,  or  other 
implement. 

•  Arkley  v.  Niblack  (1916)  272  IlL 
366,  112  N.  E.  67,  where  it  was  held 
error  to  refuse  an  instruction  by 
which  the  jury  were  told  to  find  in 
favor  of  the  defendant,  if  they  be- 
lieved from  the  evidence  that  the  de- 
fendant's assistant  mine  manager 
found  a  loose  rock  in  the  roof  of  the 
room  in  question,  and  placed  a  con- 
spicuous mark  on  it,  and  told  the 
plaintiff  to  take  it  down  or  prop  it  up; 

'  that  such  loose  rock  extended  over 
and  rested  partly  upon  the  rock  whicli 
afterwards  fell;  and  that  the  latter 
rock  became  loose  and  fell,  solely  be- 
cause the  rock  marked  by  the  assist- 
ant mine  manager  had  rested  partly 
upon  it.  The  court  said:  "If  the 
plaintiff  in  error  had  failed  to  mark  a 
dangerous  place,  the  failure  was  not 
beyond  his  power  to  correct.  It  was 
corrected  if  the  dangerous  condition 
was  made  known  to  the  miner,  and  he 
was  told  to  make  the  place  safe.  This 
was  what  would  have  happened  if  the 
dangerous  condition  had  been  re- 
ported by  the  examiner." 

'Mertens  v.  Southern  Coal  Co. 
(1908)  236  IIL  646,  85  N.  E.  748, 
followed,  as  to  this  point,  in  Davis  r. 
Missouri  &  I.  Coal  Co.  (1914)  186  DL 
App.  478. 

In  Noonan  v.  Saline  County  Coal 
Co.  (1912)  173  IIL  App.  541,  the  con- 
tention that  it  was  immaterial  whether 
any  examination  was  made,  because  it 
would  not  have  given  any  more  in- 
formation to  the  plaintiff  than  he  al- 
ready had  when  he  set  out  for  the 
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-which  the  miner  was  engaged  at  the 
time  of  the  accident  produced  the  dan- 
gerous conditions  in  question ;  *  nor  by 
the  circumstance  that  he  was  occupied 
in  makihg  a  dangerous  place  safe.* 
The  latter  circumstance,  however,  is 
a  bar  to  recovery,  where  it  appears 
that  the  place  in  which  he  was  injured 


was  one  which  he  had  been  directed  to 
secure,  after  it  had  been  marked  in 
accordance  with  the  statute." 

It  is  for  the  jury  to  determine  from 
the  evidence  whether  such  a  danger- 
ous condition  existed  at  thti  place  in 
question  as  to  create  a  duty  to  mark 
it; "  and  whether  a  mark  had  been 


place  of  work,  was  rejected,  on  the 
ground  that^  as  the  evidence  did  not 
show  he  was  employed  to  make  dan- 
gerous roofs  safe,  his  knowledge  of 
the  danger  would  be  no  defense  to  a 
claim  based  upon  a  wilful  failure  to 
mark  the  dangerous  place. 

'In  Wells  V.  Lumaghi  Coal  Co. 
(1913)  183  IlL  App.  404,  it  was  held 
that  the  trial  judge  had  properly  ex- 
cluded evidence  offered  to  show  that 
the  conditions  at  the  time  of  the  ac- 
cident were  the  usual  and  ordinary 
conditions,  and  the  very  conditions 
that  the  deceased  was  attempting  to 
produce. 

.<*Piazzi  V.  Kerens-Donnewald  Coal 
Co.  (1914)  262  111.  30,  104  N.  E.  200, 
affirming  (1913)  179  111.  App.  540. 
This  decision  was  followed  in  Biggio 
V.  Chicago-Sandoval  Coal  Co.  (1918) 
212  IlL  App.  234,  where  it  was  held 
tiuA,  "whether  the  appellee  was  em- 
ployed generally  to  make  dangerous 
places  safe  in  his  room,  and  was  en- 
gaged at  such  work,  or  was  pursuing 
his  usual  duties  as  a  miner  and  was  in- 
jured by  reason  of  a  dangerous  condi- 
tion in  his  room  that  had  not  been 
marked  as  such,  as  required  by  stat- 
ute, in  either  case  the  appellant  would 
be  liable  for  such  injury." 

"See  pases  cited  in  note  16,  infra. 

»*Aetitu8  V.  Spring  Valley  Coal  Co. 
(1910)  246  IlL  32,  36,  138  Am.  St.  Rep. 
221,  92  N.  E.  579,  affirming  (1909)  160 
IlL  App.  497.  There  the  plaintiff's 
evidence  tended  to  show  that,  in  order 
to  prepare  a  location  for  a  mule 
stable,  the  defendant  cleared  out  a 
space  in  an  old  entryway  in  the  mine, 
flOfne  13  feet  square;  that  the  space 
had  been  timbered  about  twenty  years, 
and  was  situated  beneath  about  400 
feet  of  rock  and  earth ;  that  the  sides 
were  perpendicular  for  4  or  5  feet 
from  the  floor  of  the  entryway,  and 
came  together  in  the  form  of  an  arch 
at  the  top,  the  highest  place,  near  the 
center,  being  from  12  to  13  feet  from 
the  floor  of  the  entryway;  that,  on  the 
Friday  before  the  accident,  defendant 
had  caused  certain  timbers,  and  the 
rock   and    debris   which   had   fallen 


down,  to  be  removed  from  the  space 
cleared;  that  on  the  morning  of  the 
day  when  the  injury  was  received  the 
plaintiff  and  another  workman  were 
directed  by  the  mine  manager  to  make, 
in  one  of  the  ribs  of  the  cleared  space, 
two  cuts  some  5  feet  apart,  to  the 
height  of  about  8  or  more  feet  from 
the  floor,  to  serve  as  receptacles  for 
timbers  as  a  support  for  the  wall  and 
roof  of  the  stable;  that  the  manager 
made  chalk  marks  where  the  cuts  for 
the  upright  timbers  were  to  be  made; 
that  he  told  two  workmen  to  be  care- 
ful, as  the  rock  might  fall ;  that  there 
were  no  marks  or  other  signs  notify- 
ing them  that  the  place  was  danger- 
ous; that  the  only  lights  in  the  place 
were  from  small  lamps  worn  upon  the 
caps  of  the  men;  that  they  pulled  down 
some  loose  rock,  and  tested  the  roof 
above  them  with  their  picks  so  far 
as  they  could,  and  then  commenced  to 
make  the  cuts  in  the  rib;  that,  after 
they  had  worked  about  two  hours, 
about  2  tons  of  rock  fell  from  the 
roof,  which  struck  the  plaintiff.  The 
mine  manager,  the  assistant  mine 
manager,  and  the  mine  examiner  testi- 
fied that  they  had  each  examined  the 
space  where  the  stable  was  to  be  built 
after  the  timbers  and  other  debris  had 
been  removed,  and  that  it  was  not  a 
dangerous  place  in  which  to  work  at 
the  time  the  plaintiff  was  set  to  work ; 
and  that  no  report  had  been  made 
showing  the  place  to  be  dangerous, 
and  no  danger  marks  placed,  because 
the  place  was  not  dangerous.  The 
mine  manager  testified  that  the  fall 
of  rock  was  caused  by  the  work  done 
by  the  two  miners.  Held,  that  the 
trial  judge  had  properly  refused  to 
take  the  case  from  the  jury,  as  the 
evidence  fairly  tended  to  show  that 
the  roof  of  the  cleared  space  was  a 
dangerous  place,  which  should  have 
been  marked. 

See  also  Kedes  v.  Christian  County 
Coal  Co.  (1909)  149  IlL  App.  434 
(several  witnesses  testified  that  a 
fault  like  the  "slip"  wWch  fell  was 
dangerous);  Wells  v  liumaghi  Coal 
Co.  (1913)  183  IlL  At,p.  404;  Price  v. 
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made  in  accordance  with  the  statutory 
requirements."  From  the  liability 
arising  from  the  failure  of  the  mine 
examiner  or  mine  manager  to  mark  a 
dangerous  place,  the  employer  cannot 
absolve  himself  by  showing  that  his 
agent  inspected  the  place  in  question, 
and  in  good  faith  concluded  that  there 
was  no  dangerous  condition." 


c.  Excluding  tcorkmen  from  the  mine, 
after  the  diacovery  of  dangerous  eon- 
ditlons,  until  they  have  been  wutie 
safe. 

Whether  the  requirement  that  "all 
conditions  shall  have  been  made  safe" 
had  been  complied  with  before  the  in- 
jured workman  was  sent  into  the  mine 
is  a  question  of  fact  for  the  jury.'* 


Clover  Leaf  Coal  Min.  Co.  (1914)  188 
IIL  App.  27;  Dougherty  v.  Spring 
Valley  Coal  Co.  (1917)  204  IIL  App. 
141  (evidence,  not  stated,  held  to  be 
insufficient  to  show  necessity) ;  and 
the  other  cases  cited  under  this  para- 
graph. 

"Kedes  v.  Christian  County  Coal 
Co.  (1909)  149  111.  App.  434;  Smith  v. 
Illinois  Collieries  Co.  (1910)  155  111. 
App.  148;  Wilkerson  v.  Willis  Coal  & 
Min.  Co.  (1910)  158  IIL  App.  620; 
Vaughn  v.  O'Gara  Coal  Co.  (1912)  173 
111.  App.  268  (direction  of  verdict  for 
defendant  properly  refused,  because 
evidence  tended  to  show  breach  of 
duty) ;  Price  v.  Clover  Leaf  Coal  Min. 
Co.  (1914)  188  IIL  App.  27  (only  ab- 
stract reported) ;  Nagalil  v.  Shoal 
Creek  Coal  Co.  (1916)  201  IIL  App. 
220  (only  abstract  reported). 

"Aetitus  V.  Spring  Valley  Coal  Co. 
(1910)  246  in.  32,  138  Am.  St.  Rep. 
221,  92  N.  E.  579,  affirming  (1909)  150 
IlL  App.  497.  The  court  said:  The 
employer's  liability  "does  not  rest  up- 
on the  ground  that  in  good  faith  or 
bad  faith  he  thought  there  was  no 
danger  in  the  mine,  but  upon  the 
ground  that  he  has,  knowing  the  facts 
which  made  the  mine  dangerous,  failed 
to  have  the  statutory  marks  properly 
placed  in  the  mine.  When  the  mine 
owner  or  operator  is  advised  of  the 
conditions  in  the  mine,  he  must  place 
in  the  mine,  if  it  is  dangerous,  the 
statutory  marks,  and  if  he  fails  to  do 
so  he  acts  at  his  peril,  and  he  cannot 
excuse  himself  because  he,  or  his  ex- 
aminer, or  manager,  may  think  the 
mine  safe.  To  so  hold  would  be  to 
permit  the  mine  owner  or  operator,  or 
his  examiner  or  manager,  to  usurp  the 
functions  of  the  court  and  jury,  and 
to  pass  upon  a  question  which,  in 
every  case  like  this,  is  a  matter  of 
proof,  and  is  to  be  determined  as  a 
fact,  by  the  jury." 

The  above  case  was  followed,  as  to 
this  point,  in  Piazzi  v.  Kerens-Donne- 
wald  Coal  Co.  (1914)  262  IIL  30,  104 
N,  E.  200,  where  the  plaintiff  was  in- 
jured by  the  fall  of  a  clod.  The  mine 
in  question  had  been  shut  down  for 


several  months,  and  at  the  time  when 
he  was  injured  the  plaintiff  was  one 
of  a  force  of  men  who  were  employed 
in  preparing  for  the  resumption  of 
work  by  cleaning  up  the  crosscuts  and 
entries  in  the  mine.  The  work  was 
company  work,  and  it  was  his  duty  to 
do  whatever  the  mine  manager  di- 
rected him  to  do.  The  mine  examiner 
testified  that  he  saw  the  clod  both  be- 
fore and  after  it  fell.  He  had  ex- 
amined the  clod  about  four  hours  be- 
fore the  accident,  and  sounded  it  with 
his  rod.  It  sounded  solid,  and  he 
placed  no  danger  mark  there.  He  tes- 
tified that  clod,  when  it  becomes  ex- 
posed and  is  not  supported,  is  liable 
to  fall  in  a  certain  length  of  time- 
that  clod  is  treacherous  and  apt  to 
fall.  Held,  that  whether,  from  the 
nature  of  the  clod  and  the  condition 
of  the  roof,  the  clod  was  likely  to  fall, 
and  the  place  should  have  been 
marked  by  the  examiner  as  dangerous, 
was  a  question  of  fact  for  the  jury, 
and  that  the  evidence  was  sufficient 
to  support  their  finding  in  the  plain- 
tiff's favor  with  regard  to  these 
points. 

The  doctrine  stated  in  the  text  has 
been  applied  by  the  court  of  appeals 
in  Vaughn  v.  O'Gara  Coal  Co.  (1912) 
173  IIL  App.  268;  Noonan  v.  Saline 
County  Coal  Co.  (1912)  173  IIL  App. 
641  (disapproving  an  instruction  that 
all  the  examiner  was  required  to 
do  was  to  make  a  reasonable,  honest 
examination,  in  good  faith) ;  Kemp  t. 
Southern  Coal  &  Min.  Co.  (1915)  197 
IIL  App.  17;  Monasterolo  v.  Superior 
Coal  Co.  (1917)  206  IIL  App.  613; 
Riggio  V.  Chicago-Sandovel  Coal  Co. 
(1918)  212  IIL  App.  234. 

In  so  far  as  the  ruling  in  Cook  t. 
Big  Muddy-Carterville  Min.  Co.  (1911) 
249  IIL  41,  94  N.  E.  90,  is  inconsistent 
with  the  later  decisions  of  the  su- 
preme court,  above  referred  to,  it  is 
no  longer  good  law.  See  Monasterolo 
Case  (1917)  206  IIL  App.  513,  supra. 
But  the  accident  involved  was  not  one 
of  the  type  discussed  in  the  present 
monograph. 

"In   Wilkerson   v.   Willis   (3oal  & 
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The  mine  manager  is  not  "justified  in 
leaving  the  place  dangerous,  simply 
because  he  in  good  faith  believed,  or 
feigned  to  believe,  he  had  made  it 
safe,  when  the  conditions  are  such 
that  he  ought  to  know  that  it  is  dan- 
gerous." " 

A  workman  who  is  sent  into  the 
mine  by  the  manager,  to  remedy  a 
dangerous  condition  which  had  been 
suitably  marked,  reported,  and  record- 
ed   by    the    examiner,    assumes    the 


special  risks  incidental  to  the  process 
of  making  the  dangerou^  place  safe.^^ 
On  the  other  hand,  such  a  workman  ia 
not  precluded  from  recovering  in  re- 
spect of  such  injuries  as  he  may  sus- 
tain, by  reason  of  the  failure  of  the 
mine  examiner  to  perform  a  specific 
statutory  duty  with  respect  to  the 
place  in  which  he  was  ordered  to  work. 
In  other  words,  he  does  not  assume 
any  risks  of  the  work  which  are  pro- 
duced by  a  breach  of  those  duties." 


Min.  Co.  (1910)  158  IlL  App.  620,  the 
refusal  of  the  trial  judge  to  direct  a 
verdict  for  the  defendant  was  ap- 
proved, the  court  being  of  opinion  that 
the  evidence  showed  clearly  that  the 
timbermen  sent  to  prop  the  place  in 
question  had  left  it  in  a  dangerous 
condition,  and  that  the  deliberate 
judgment  was  that  it  was  unsafe  as 
they  left  it.  It  was  remarked  that 
"a  place  is  not  made  safe,  within  the 
meaning  of  the  statute,  when  it  is 
knowingly  left  with  'treacherous' 
slate  in  the  roof  that  will  probably 
'come  down  in  a  very  short  time,'  and 
which  could  be  removed  in  fifteen 
minutes'  work." 

For  a  case  in  which  the  evidence 
was  held  to  warrant  the  conclusion 
that  it  was  wilful  negligence  to  per- 
mit the  plaintiif  to  enter  this  room, 
except  under  the  direction  of  the  mine 
manager,  until  the  dangerous  condi- 
tion had  been  repaired,  see  Vaughn  v. 
O'Gara  Coal  Co.  (1912)  173  111.  App. 
268. 

"Wilkerson  v.  Willis  Coal  &  Min. 
Co.  (IlL)  supra. 

^'Kellyville  Coal  Co.  v.  Bruzas 
(1906)  223  IlL  595,  79  N.  E.  309 
(member  of  the  "rock  gang,"  whose 
business  it  was  to  go  over  all  the  en- 
tries for  the  purpose  of  removing  dan- 
gerous conditions,  was  killed  by  the 
fall  of  a  dangerous  rock,  which  had 
been  reported).  The  declaration 
counted  upon  the  wilful  ordering  of 
the  deceased  to  work  at  a  dangerous 
place  without  the  mine  manager  be- 
ing present  to  direct  the  work.  The 
essence  of  the  ruling  of  the  court  was 
that  the  statute  did  not  require  the 
mine  manager  to  accompany  the  rock 
men,  and  personally  direct  them  in  re- 
moving dangerous  conditions  from  the 
mine. 

See  also  Piazzi  v.  Kerens-Donnewald 
Coal  Co.  (IlL)  note  17,  infra,  and  Gal- 
latin Coal  &  Coke  Co.  v.  Andrewzew- 
Bki  (1907)  137  IlL  App.  1. 


In  Noonan  v.  Saline  County  Coal  Co. 
(1912)  173  IlL  App.  541,  the  applica- 
bility of  the  doctrine  of  assumption  of 
risks,  with  respect  to  a  miner  engaged 
in  cleaning  up  rocks  which  had  fallen, 
was  denied  on  the  ground  that  he  was 
not  in  the  position  of  a  workman 
ordered  to  remove  the  dangerous  con- 
dition, i.  e.,  the  loose  roof,  and  was 
not,  as  to  that  danger,  working  under 
the  direction  of  the  mine  manager. 

The  above  cases  qualify,  pro  tanto, 
the  general  doctrine  applied  in  those 
cited  in  note  10,  supra. 

"In  Piazzi  v.  Kerens-Donnewald 
Coal  Co.  (1914)  262  IlL  30,  104  N.  E. 
200,  the  claimant,  who  was  one  of  a 
gang  engaged,  under  the  direction  of 
the  mine  manager,  in  cleaning  up 
a  coal  mine  after  a  shutdown  of 
several  months,  and  working  under 
his  general  directions  to  make  danger- 
ous places  safe,  was  injured  by  the 
fall  of  a  clod  from  the  roof .  of  a 
crosscut.  Held,  that  he  was  entitled 
to  recover  on  the  ground  that  the 
mine  examiner  failed  to  place  a 
mark  at  the  plaintiff's  working  place. 
The  court  said:  "If  the  general  in- 
structions to  make  all  dangerous 
places  safe  caused  the  men  to  assume 
the  hazards  of  the  employment,  then 
there  was  no  necessity  for,  and  no  use 
of,  an  examination.  The  men  could 
ascertain  the  dangerous  places  in 
their  own  way,  and  make  them  safe  at 
their  own  risk.  The  conditions  under 
which  a  miner  may  work  at  a  danger- 
ous place  at  his  own  risk  are  where 
the  owner  has  complied  with  the  law 
by  having  the  mine  examined,  the 
dangerous  place  has  been  marked  by 
the  mine  examiner,  and  the  miner  is 
sent  to  that  place,  by  the  direction  of 
the  mine  manager,  to  make  safe  the 
particular  dangerous  conditions  there 
existing." 

This  decision  was  followed  in  Wil- 
son V.  Danville  Collieries  Coal  Co- 
(1914)  264  IlL  144,  106  N.  E.  194,  af- 
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d.  Making  and  keeping  a  record  of  the 
oonditiona  in  the  tnine. 

An  action  is  maintainable  on  the 
ground  of  a  breach  of  this  require- 
ment, "although  plaintiff  was  em- 
ployed as  a  timberman,  and  it  was  his 
duty  to  make  all  dangerous  places 
safe,  and  although  he  was  working, 
at  the  time  of  the  injury,  under  the 
direction  of  the  mine  manager,  and 
was  not  permitted  to  enter  the  mine 


except  under  the  direction  of  the  mine 
manager."  *» 

The  theory  that  a  defect  in  the  roof 
of  a  room  in  which  the  Injured  person 
was  working  is  not  within  the  piirvie* 
of  this  statute  has  been  explicitly  k- 
jected  in  one  case.^*  Several  of  the 
other  cases  cited  in  this  section  are 
manifestly  inconsistent  with  such  a 
theory." 

But  there  is  authority  for  the  doc- 


firming  (1912)  171  111.  App.  65,  where 
the  failure  of  the  mine  examiner  to 
mark  the  rock  which  fell,  and  make 
a  record  thereof,  was  held  to  create 
a  good  cause  of  action  in  favor  of  a 
timberman  engaged  in  making  safe 
the  place  where  the  accident  occurred. 
The  following  instruction  was  held  to 
have  been  properly  refused:  If  you 
believe  that  the  plaintiff  was  engaged 
in  timbering  the  entry  in  question  at 
the  place  where  he  was  injured,  under 
the  direction  of  defendant's  mine 
manager,  then  you  should  find  in 
favor  of  the  defendant  as  to  the  first 
count  of  the  declaration. 

In  Sellars  v.  Peabody  Goal  Co. 
(1912)  173  IlL  App.  220,  the  conclu- 
sions of  the  court  were  thus  stated: 
"We  do  not  think  the  evidence  in  this 
case  shows  that  appellee  was  working 
under  the  direction  of  the  mine  man- 
ager in  such  a  way  as  to  deprive  him 
of  the  protection  afforded  by  the  stat- 
ute. He,  with  the  other  two  men,  had 
been  employed  to  clean  up  the  fall  and 
clear  the  tracks  at  the  place  in  ques- 
tion by  the  manager,  and  he  had  given 
them  certain  diirections  for  protecting 
themselves,  which  they  appear  to  have 
substantially  followed.  The  fall 
which  caused  the  injury,  however,  oc- 
curred three  days  later,  and  in  the 
meantime  the  men  had  not  been  given 
any  directions  by  the  manager,  or 
visited  by  him,  or  anyone  for  him,  nor 
had  the  place  been  examined,  marked, 
or  reported  by  the  mine  examiner. 
The  provision  in  the  statute  that  the 
operator  of  a  mine  may  permit  a  man 
to  enter  the  mine  to  work,  under  the 
direction  of  the  mine  manager,  even 
where  unsafe  conditions  exist,  must 
be  held  to  mean  that  the  manager, 
under  such  conditions,  will  be  vigilant 
to  care  for  the  safety  of  the  men 
under  his  charge.  ...  To  hold 
that  appellee  was,  at  the  time  of  the 
injury,  working  under  the  direction 
of  the  mine  manager,  would  be  to  set  at 
naught  the  provisions  made  by  the 


statute  for  his  safety.  Nor  were  ap- 
pellee and  his  companions,  in  our 
opinion,  engaged,  at  the  time  of  his 
injury,  in  making  a  dangerous  place 
safe.  All  the  evidence  shows  that 
they  were  engaged  in  removing  the  fall 
from  the  track  and  clearing  tiie  enti; 
so  that  cars  could  pass  over  the 
track,  and  the  work  of  mining  therein, 
and  in  new  rooms  22  and  23,  be  pro- 
ceeded with.  The  danger  point  was 
the  roof  above  them,  and  that  they  had 
no  instructions  to  make  safe,  other 
than  those  originally  given  them  by 
the  mine  manager  for  temporary  pnr- 
poses,  which  they  had  obeyed." 

"  Wilson  V.  Danville  Collieries  Coal 
Co.  (1912)  171  IlL  App.  65,  affirmed 
in  (1914)  264  III.  143,  106  N.  E.  194. 

"Mortens  v.  Southern  Coal  &  Min. 
Co.  (1908)  235  III.  540,  85  N.  E.  743. 
Defendant's  contention  was  that,  hav- 
ing regard  to  the  rule  of  ejusdem 
generis,  the  words,  "or  any  dangeroos 
condition  exists,"  following,  as  they 
do,  the  words,  "accumulations  of  gas 
in  recent  fills,"  cannot  be  construed  as 
including  the  defective  condition  of 
the  roof  of  a  room.  The  court  said: 
That  rule  "is  only  a  rule  of  interpreta- 
tion, and  when  it  clearly  appears  from 
the  context  that  such  general  words 
are  not  so  limited,  they  will  not  be  so 
construed.  The  words,  'any  danger- 
ous conditions  exist,'  were,  we  think, 
when  the  object  of  the  Mines  &  Min- 
ing Act  and  the  constitutional  provi- 
sion under  which  the  said  act  was 
passed,  are  taken  into  consideration, 
clearly  intended  to  cover  all  danger- 
ous conditions  which  might  exist  in  a 
coal  mine  which  would  endanger  the 
life,  limb,  or  health  of  men  woridng 
in  such  mine." 

••In  the  Mortens  Case  (111.)  supra, 
the  court  referred  to  Kellyville  Coal 
Co.  V.  Strine  (1905)  217  IlL  516,  75 
N.  E.  375,  and  Henrietta  (Joal  Co.  v. 
Martin  (1906)  221  lU.  460,  77  N.  E. 
902,  as  being,  by  implication,  prece- 
dents for  the  doctrine  laid  down. 
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trine  tiiat  if  the  materials  which  fell 
upon  the  miner  came  from  the  coal 
face,  and  were  of  such  a  kind  that  he 
would  have  taken  them  down  in  the 
usual  course  of  the  work  of  getting  out 
coal,  no  legal  liability  can  be  predi* 
cated  on  the  ground  of  the  mine 
examiner  having  failed  to  mark  the 
dangerous  place."*  Whether  such  a  doc- 
trine is  sustainable,  in  view  of  the 
unqualified  language  of  the  statute,  is 
a  point  which,  to  say  the  least,  seems 
to  demand  some  further  discussion. 
In  one  case  the  doctrine  was  pro- 
pounded that  the  duty  imposed  upon 
the  miner  in  another  section  of  the 
statute,  with  regard  to  the  examina- 
tion of  his  place  of  work  (see  §  47, 
infra);  is  merely  "an  additional  pre- 
caution provided  by  the  legislature  for 
the  safety  of  the  miner,  and  should  not 
be  held  to  relieve  the  operator  of  any 
duty  enjoined  upon  him  under  the 
statute.""  But  the  theory  that  a 
plaintiff  can  recover  for  an  injury  re- 
sulting from  the  defendant's  breach 
of  a  statutory  duty,  although  his  own 
breach  of  duty  was  a  contributory 
cause  of  that  injury,  is  clearly  repug- 
nant to  general  principles.  Its  incor- 
rectness was,  moreover,  assumed  or 
asserted  in  all  the  cases  cited  in  subd, 
Vn.  infra. 

V.  Befenaea  to  aotiona  hosed  on  viola- 
tion of  atafutory  duties  in  respect  of 
tKe  timbering  of  mines. 

§  84.  Assumption  of  risks. 

a.  In  general. 
A  general  review  of  the  decisions 


"  Meunier  v.  Chicago  &  C.  Coal  Co: 

(1913)  180  III.  App.  114. 

"Davis  V.  Missouri  &  I.  Coal  Co. 

(1914)  186  111.  App.  478. 
^Fenoglio  v.  Folsom-Mobris  Coal 

Co.  (reported  herewith)  ante,  1420; 
Whitehead  Coal  Min.  Co.  v.  Schneider 
(1919)   75  Okla.  175,  183  Pac.  49. 

»» Harder  &  H.  Coal  Min.  Co.  v. 
Schmidt  (1900)  48  C.  C.  A.  535,  104 
Fed.  282,  9  Am.  Neg.  Rep.  227. 

'  Vagaski  v.  Consolidation  Coal  Co. 

(1915)  141  C.  C.  A.  37,  225  Fed.  913; 
Williams  v.  Norwood-White  Coal  Co. 
(1910)  146  Iowa,  489,  125  N.  W.  232; 
Peters  v.  Vesta  Coal  Co.  (1914)  243 
Pa.  241,  90  Atl.  65. 


bearing  upon  the  availability  of  the 
defense  of  assumption  of  risks,  in  an 
action  based  on  the  violation  of  a 
specific  statutory  duty,  will  be  found 
in  Labatt's  Master  &  Servant. 

In  cases  falling  within  the  scope  of 
the  present  monograph  we  find 
rulings  to  the  effect  that  upon  failure 
of  the  employer  to  comply  with  his 
statutory  duties,  resulting  in  injury  to 
the  employee,  the  defense  of  assump- 
tion of  risk  is  not  available;*  that  the 
theory  of  an  assumption  of  risks  can- 
not be  invoked,  "where  the  nature  of 
the  menace  is  so  uncertain  as  to  cause 
discussion  between  the  employees  and 
the  employer,  with  the  result  that  the 
employer  dissuades  the  employee  of 
his  apprehension;  and  especially  so 
where  the  particular  employee  injured 
is  without  any  knowledge  of  its  exist- 
ence;"** that  an  assumption  of  the 
risks  incidental  to  the  existence  of 
dangerous  conditions  produced  by  the 
nonperformance  of  a  s^tutory  duty  of 
the  employer  with  respect  to  the  tim- 
bering of  a  mine  is  imputable  to  a 
miner  who  continues  working  with  a 
full  appreciation  of  those  risks ; '  and 
that  the  fact  of  his  continuance  of 
work  under  such  circumstances  does 
not  render  him  chargeable,  as  a  mat- 
ter of  law,  with  an  assumption  of  the 
risk  to  which  he  is  exposed.* 

By  the  supreme  court  of  Kentucky 
the  last-mentioned  of  these  doctrines 
has  been  affirmed  in  language,  and  re- 
ferred to  considerations,  which  are 
strongly  suggestive  of  a  confusion  be- 
tween the  conceptions  of  assumption 


•  Johnson  v.  Mammoth  Vein  Coal  Co. 
(1908)  88  Ark.  243,  19  L.R.A.(N.S.) 
646,  114  S.  W.  722  (overruling  Patter- 
son Coal  Co.  V.  Poe  (1907)  81  Ark. 
345,  99  S.  W.  538);  Western  Coal  & 
Min.  Co.  V.  Watts  (1917)  131  Ark.  562, 
199  S.  W.  921;  Kellyville  Coal  Co.  v. 
Strine  (1905)  217  IlL  516,  75  N.  E. 
375;  Davis  Coal  Co.  v.  PoUand  (1902) 
158  Ind.  607,  92  Am.  St.  Rep.  319,  62 
N.  E.  492,  affirming  (1901)  27  Ind. 
App.  697,  60  N.  E.  1124;  Miami  Coal 
Co.  V.  Kane  (1909)  45  Ind.  App.  391, 
90  N.  E.  13;  Macketta  v.  Missouri,  K. 
&  T.  R.  Co.  (1914)  92  Kan.  862,  140 
Pac.  877;  Green  v.  Western  American 
Co.  (1902)  30  Wash.  87,  70  Pac.  310; 
Pachko  v.  Wilkeson  Coa^  *  C**^®  Co* 
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of  risk  and  contributory  negligence.* 
A  similar  failure  to  differentiate  the 
two  defenses  is  indicated  by  a  case  in 
which  the  same  court  afterwards  held 


that  a  miner  who  had  infringed  a  rule, 
promulgated  in  accordance  with  gen- 
eral provision  of  the  Kentucky  enact- 
ment  in   that   regard,    assumed  the 


(1907)  46  Wash.  422,  90  Pac.  486; 
Lindquist  v.  Pacific  Coast  Coal  Co. 
<1914)  81  Wash.  73, 142  Pac.  445. 

The  above  decisions  of  the  supreme 
courts  of  Illinois  and  Indiana  have  de- 
stroyed the  authority  of  rulings  to  the 
contrary  effect  in  Russell  v.  O'Gara 
€oaI  Co.  (1914)  188  III.  App.  SKS,  and 
L.  T.  Dickason  Coal  Co.  v.  Unverferth 
<1902)  30  Ind.  App.  546,  66  N.  E.  759. 

In  Johnson  v.  Mammoth  Vein  Coal 
Co.  (Ark.)  supra,  the  argument  that 
the  cases  rejecting  the  doctrine  of  an 
assumption  of  risk  were  not  con- 
trolling, for  the  reason  that  the  Ar- 
kansas statute  did  not  extend  to  the 
safety  of  the  working  place  of  the 
miner,  was  thus  disposed  of:  "It  is 
true  that  according  to  the  mining  cus- 
tom as  developed  from  the  evidence 
liere,  as  in  the  preceding  similar 
•cases,  the  duty  rests  upon  the  miner 
liimself  to  exapiine  the  roof  and  de- 
termine when  it  needs  props;  but  it 
is  for  the  company  to  furnish  him  the 
props  with  which  to  make  his  room 
safe,  when  he  discovers  the  need  of 
props  and  demands  them.  The  rela- 
tion of  the  master's  duty  in  this  re- 
gard, to  the  working  place,  was  ex- 
plained in  Kansas  &  T.  Coal  Co.  v. 
Chandler  (1903)  71  Ark.  518,  77  S.  W. 
•912,  where  the  court  said :  'The  duty 
<of  the  master  to  use  due  care  to  fur- 
nish a  safe  place  for  the  servant  to 
work  would,  under  the  circumstances 
here,  be  discharged  by  furnishing  the 
servant  an  ample  supply  of  suitable 
timbers  with  which  to  make  the  room 
safe.'  Thus  the  court  recognized,  and 
properly  so,  that  the  furnishing  of 
props  rested  upon  the  master,  in  order 
to  provide  a  safe  place  for  the  servant 
to  work.  While  it  is  true  that  the  im- 
mediate act  of  making  safe  the  room 
is  in  the  hands  of  the  miner  himself, 
yet  he  cannot  make  brick  without 
straw." 

In  Big  Branch  Coal  Co.  v.  Wrenchie 
(1914)  160  Ky.  668,  170  S.  W.  14,  it 
was  unsuccessfully  contended  that  the 
plaintiff  assumed  the  risk  caused  by 
the  defendant's  failure  to  furnish 
"headers,"  because  he  was  employed 
under  a  contract  whereby  he  was  to 
receive  45  cents  per  ton  for  coal 
mined  and  loaded,  was  to  be  furnished 
all  necessary  props,  caps,  and  headers, 


and  was  to  set  the  props,  caps,  and 
headers  as  needed,  and  take  care  of 

all    Hja    filRtC 

*Low  V.  ciear  Creek  Coal  Co.  (1910) 
140  Ky.  754,  33  L.R.A.(N.S.)  656,  131 
S.  W.  1007,  Ann.  Gas.  1912B,  574.  The 
court  argued  thus :  "It  was  true  then 
[1.  e.,  before  the  statute  was  passed], 
and  is  no  less  true  now,  that  if  the 
owner  or  operator  neglects  to  furnish 
props  or  caps,  the  miners  will  go 
ahead  with  their  work  and  take 
chances.  They  know  that  the  condi- 
tions are  inherently  unsafe.  Yet,  as 
it  is  not  apparent  to  them  th«t  tiiey 
are  immediately  so,  they  take  the 
chance,  so  to  speak,  of  coming  out 
without  injury.  Now,  if  the  statute 
be  so  construed  as  to  impose  on  the 
miners  the  consequences  of  the  situ- 
ation if  they  should  be  injured,  then 
the  wholesome  benefit  of  the  legisla- 
tion is  lost.  On  the  other  hand,  if  it 
be  so  construed  as  to  let  the  miner 
shut  his  eyes  to  obvious  and  imminent 
dangers,  it  would  carry  the  statute  to 
an  unreasonable  length  and  place  a 
premium  on  sheer  recklessness.  We 
think  the  safe  rule  is  to  hold  that,  un- 
less the  danger  from  the  lack  of  props 
is  not  only  imminent  but  so  obvious 
that  an  ordinarily  careful  man  would 
not  have  worked  under  the  conditions, 
the  owner  has  the  responsibility. 
He  having  failed  in  this  statutory 
duty,  the  liability  for  all  conse- 
quences is  upon  him,  unless  the  miner 
could  see,  or  know  by  ordinary  care, 
that  the  situation  was  dangerous,  and 
imminently  so.  In  other  words,  there 
is  no  assumption  of  risk  by  the 
laborer,  where  the  master  neglects  a 
statutory  duty.  But  such  laborer  is 
still  liable  for  his  contributory  negli- 
gence. The  two  propositions  are  not 
identical.  To  constitute  contributory 
negligence  there  must  be  some  act  of 
failure  on  the  part  of  the  laborer,  in 
addition  to  the  ordinary  risks  imposed 
by  the  character  of  his  work  under 
the  conditions  created  by  the  master's 
conduct,  which  would  amount  to  cul- 
pable negligence  on  the  laborer's 
part."  For  an  earlier  Kentucky  case 
in  which  a  similar  confusion  of  ideas 
is  apparent,  see  Majestic  Ckillieries 
Co.  T.  Bradley  (1909)  132  Ky.  533. 116 
S.  W.  738. 
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risks  to  which  he  might  be  exposed  as 
a  result  of  such  infringement.*  It  is 
difficult  to  admit  that  a  breach  of  a 
positive  duty  on  the  miner's  part  can 
be  assigned  to  any  other  category  than 
that  of  negligence. 

b.  By  vtrtiue  of  a  special  oontract. 

In  one  case,  the  defendant  relied  up* 
on  the  theory  that  the  Illinois  statute 
which  proTfSes  that  props  shall  be 
kept  on  hand  and  furnished  to  miners, 
to  enable  them  to  prop  and  secure 
their  working  places,  was  not  appli- 
cable, because  the  injured  miner  had 
agreed,  for  extra  wages,  to  take  down 
certain  overhanging  slate,  and  thus 
obviate  the  necessity  of  props.  But 
the  jury  found,  in  answer  to  a  special 
interrogatory,  that  no  such  contract 
had  been  made.* 

i  8S.  Oontributory  negligence. 

The  availability  of  this  defense,  al- 
so, is  fully  discussed  in  Labatt's  Mas- 
ter &  Servant,  §§  1648  and  1649.  Here 
it  will  be  sufficient  to  mention  that,  in 

There  is  abundant  authority  for 
asserting  that  the  proposition  con- 
tained in  the  last  sentence  of  the 
■  above  extract  is  erroneous.  See 
Labatt,  Mast.  &  S.  §§  1206  et  seq.. 
where  numerous  cases  are  cited  which 
recognize  the  doctrine  that  contribu- 
tory negligence  may  be  predicated 
from  the  mere  fact  of  a  continuance 
of  work  with  knowledge  of  a  danger. 
See  also  §§  1223  and  1224,  where  the 
confusion  between  these  two  defenses 
is  discussed. 

•Elk  Horn  Min.  Corp.  v.  Vanhoose 
(Ky.)  ante,  1378. 

In  Kenmont  Coal  Co.  v.  Patton 
(1920)  —  C,  C.  A.  — ,  268  Fed.  334,  a 
case  arising  in  Kentucky,  the  court 
said  that  the  questions  of  assumption 
of  risk  and  contributory  negligence 
were  at  least  for  the  jury's  considera- 
tion; that  is,  neither  question  could, 
as  a  matter  of  law,  be  answered  in 
defendant's  favor. 

«Mt.  Olive  &  S.  Coal  Co.  v.  Rade- 
macher  (1901)  190  IlL  543,  60  N.  E. 
888. 

»Feno<hjo  v.  Folsom-Morris  Coal 
MiN.  Co.  (reported  herewith)  ante, 
1420;  Corona  Coal  &  I.  Co.  v.  Spann 
(1919)  208  Ala.  194,  82  So.  444. 

In  Jackson  Hill  Coal  &  Coke  Co.  v. 
McDaniel  (1921)  —  Ind.  App.  — ,  131 
N.  E.  408,  the  defendant,  having  re- 


cases  reviewed  elsewhere  in  this  mon- 
ograph, we  find  instances  of  the  ap- 
plication of  the  following  doctrines: 
That  contributory  negligence  is  avail- 
able as  a  defense;  ^  that  contributory 
negligence  is  inferable  simply  from 
the  fact  that  the  injured  miner  con- 
tinued to  work  with  a  full  knowledge 
of  the  dangerous  conditions  created 
by  the  want  of  timbers ;  *•  that  con- 
tributory negligence  cannot  be  im- 
puted, as  a  matter  of  law,  to  a  miner, 
on  the  ground  that  he  continued  to 
work  with  full  knowledge  that  the 
timbers  needed  had  not  been  furnished, 
and  that  he  was  thus  exposed  to  any 
danger  which  might  be  incidental  to 
their  absence ;  *  that  contributory  neg- 
ligence is  not  inferable  from  the  fact 
that  the  miner  continued  to  work  aft- 
er he  observed  the  conditions  which 
caused  his  injury,  unless  the  danger 
of  such  continuance  was  "not  only  im- 
minent, but  so  obvious  that  an  ordi- 
narily careful  man  would  not  have 
worked  under  the  circumstances,"  •  or 

jected  the  Workmen's  Compensation 
Act,  was  debarred  from  the  defense 
that  plaintiff  was  injured  as  a  result 
of  his  own  negligence. 

i*Lammey  v.  Center  Coal  Min.  Co. 
(1909)  144  Iowa,  640,  123  N.  W.  356; 
Pittsburgh  &  W.  Coal  Co.  v.  Estie- 
venard  (1896)  53  Ohio  St.  43,  40  N.  E. 
725;  Morris  Coal  Co.  v.  Donley  (1906) 
73  Ohio  St.  298,  76  N.  E.  945;  Peters 
V.  Veata  Coal  Co.  (1914)  243  Pa.  241, 
90  Atl.  65;  Heald  v.  Wallace  (1902) 
109  Tenn.  348,  71  S.  W.  80;  Williams 
V.  Norwood-White  Coal  Co.  (1910) 
146  Iowa,  489,  125  N.  W.  232. 

*  Western  Coal  &  Min.  Co.  v.  Watts 
(1917)  131  Ark.  562,  199  S.  W.  921; 
CJhicago,  W.  &  V.  Coal  Co.  v.  Peterson 
(1891)  39  IlL  App.  114  (miner  justi- 
fied in  continuing  to  work  for  a  rea- 
sonable time,  after  having  asked  for 
timbers) ;  Le  Roy  v.  Missouri,  K.  &  T. 
R.  Co.  (1914)  91  Kan.  548,  138  Pac. 
646;  Macketta  v.  Missouri,  K.  &  T.  R. 
Co.  (1914)  92  Kan.  362,  140  Pac.  877; 
Adams  v.  Kansas  &  T.  Coal  Co.  (1900) 
85  Mo.  App.  486;  McKinnon  v.  West- 
ern Coal  &  Min.  Co.  (1902)  1-^0  Mo. 
App-  148,  96  S.  W.  485;  Lindquist  v. 
Pacific  Coast  Coal  Co.  (1914)  81 
Wash.  78,  142  Pac.  445. 

*New  Bell  Jellico  Coal  Co.  v. 
Sowders  (1913)  154  Ky.  101,  156  S.  W. 
1046.    For  other  Kentucky  rulings  of 
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was  "irwnediately  threatening;*  that 
the  question  whether  the  miner  was 
negligent  in  continuing  to  work  after 
the  employer,  or  his  vice  principal,  had 
promised  to  remedy  the  dangerous  con- 
ditions, is  primarily  for  the  jury;  * 
that  the  defense  of  contributory  neg- 
ligence is  not  available  in  an  action 
brought  under  a  statute  declaring  an 
action  for  damages  to  be  maintainable 
for  injuries  caused  by  a  "wilful"  vio- 
lation of  its  provisions ; '  and  that  a 
miner  cannot  be  held  negligent,   in 


point  of  law,  on  the  ground  that  he 
failed  to  appreciate  the  fall  ectent  of 
the  risk  to  which  he  was  e^osed  by 
conditions  known  to  be,  in  some 
degree,  dangerous.^ 

TI.  Pleading  anil  praetioe. 
S  3e.  Sufficiency  of  cotnplmiiU. 
A  complaint  is  sufficient  which,  in 
apt  terms,  states  facts  which,  if 
proved,  show  a  violation  of  the  par- 
ticular statute  relied  upon,  and  an  in- 
jury resulting  from  such  violation.* 


similar  purport,  see  Left  Fork  Coal 
Co.  V.  Owens  (1913)  155  Ky.  212,  159 
S.  W.  703  (foreman  had  assured  plain- 
tiff that  place  was  safe) ;  Continental 
Coal  Corp.  v.  York  (1914)  159  Ky. 
334,  167  S.  W.  131;  Peerless  Coal  Co. 
V,  Copenhaver  (1915)  165  Ky.  195, 176 
S.  W.  1002.  It  is  somewhat  curious 
that  the  precedent  relied  on  for  this 
theory  was  Low  v.  Clear  Creek  Coal 
Co.  (1910)  140  Ky.  754,  33  L.R.A. 
(N.S.)  656,  131  S.  W.  1007,  Ann.  Cas. 
1912B,  574,  a  case  in  which  the  de- 
fense discussed  was  assumption  of 
risks.    See  preceding  section,  note  4. 

For  other  cases  in  which  the  "im- 
minence" of  the  danger  was  specified 
as  the  test,  see  Mammoth  Vein  Coal 
Co.  V.  Bubliss  (1907)  83  Arit  567, 
104  S.  W.  210,  and  Green  v.  Western 
American  Co.  (1902)  30  Wash.  87,  70 
Pac.  310. 

*  Davis  Coal  Co.  v.  Polland  (1902) 
158  Ind.  607,  92  Am.  St.  Rep.  819,  62 
N.  E.  492.  The  court  rejected  the  con- 
tention that  the  general  verdict  should 
be  set  aside,  on  the  ground  that  the 
answers  to  interrogatories  were  to  the 
following  effect:  That  the  plaintiff 
was  an  experienced  miner;  "that 
slate  from  the  roof  fell  upon  him 
while  he  was  working  at  the  face  of 
the  coal  vein;  that  slate  is  liable  to 
fall  at  any  time  suddenly  and  without 
warning;  that  the  falling  of  slate,  if 
not  propped,  is  an  inherent  danger  in 
coal  mining ;  that  appellee  had  knowl- 
edge of  such  danger;  that  he  knew 
that  the  roof  of  the  room  in  which  he 
was  working  was  composed  largely 
of  slate ;  that  he  knew  that  large  quan- 
tities of  slate  had  been  falling  almost 
daily;  that  it  is  not  impossible  nor 
difficult  to  tell  whether  slate  is  in  the 
roof  of  a  mine  before  it  suddenly 
falls;  that  appellee  examined  the 
slate  that  fell  on  him  a  few  minutes 
before  it  fell,  and  believed  it  was 


safe;  that  appellant's  bank  boas  could 
not  have  made  any  other  test  than  ap- 
pellee made ;  that  the  driver  delivered 
props  at  appellee's  room  on  the  Satur- 
day preceding  the  accident  on  Tues- 
day; and  that  slate  can  be  safely 
propped." 

0  Kansas  &  T.  Coal  Go.  v.  Chandler 
(1903)  71  Ark.  518,  77  S.  W.  912. 

Under  these  circumstances  and 
under  this  evidence,  it  is  clear  that 
the  court  cannot  say,  as  matter  of 
law,  that  the  plaintiff  was  guilty  of 
carelessness  in  working  under  an  un- 
supported roof,  for  that  was  a  ques- 
tion for  the  jury  to  determine. 
Carnego  v.  Crescent  Coal  Co.  (1913) 
163  Iowa,  194,  143  N.  W.  550. 

*Sugar  Creek  Min.  Co.  v.  Peterson 
(1898)  177  III.  324,  62  N.  E.  475,  re 
versing  (1898)  75  111.  App.  631;  West- 
ern Anthracite  Coal  &  Coke  Co.  t. 
Beaver  (1901)  192  IlL  333,  61  N.  B. 
335;  Donk  Bros.  Coal  &  Coke  Go.  v- 
Stroff  (1903)  200  111.  483,  66  N.  E. 
29 ;  Kellyville  Coal  Go.  v.  Strine  (1906) 
217  111.  516,  75  N.  E.  375;  Mertens  v. 
Southern  Goal  &  Min.  Co.  (1908)  235 
IlL  540,  86  N.  E.  743;  Peebles  v. 
O'Gara  Coal  Co.  (1909)  239  DL  870, 
88  N.  E.  166;  Arkley  v.  Niblack  (1916) 
272  IlL  356,  112  N.  E.  67;  Davis  v. 
Missouri  &  I.  Coal  Co.  (1914)  186  HI 
App.  478. 

'Little  V.  Norton  Goal  Co.  (1910) 
83  Kan.  232,  109  Pac.  768;  Majestic 
Collieries  Co.  v.  Bradley  (1909)  182  . 
Ky.  533,  116  S.  W.  738. 

*  The  following  rulingd  were  made 
with  reference  to  the  Indiana  enact- 
ment which  requires  operators  to 
keep  on  hand  a  supply  of  timbers, 
and  deliver  them  where  required.  Sec 
§  19,  supra. 

In  Antioch  Coal  (3o.  y.  Rockey 
(1907)  169  Ind.  247,  82  N.  E.  76, 
where  the  operator  of  a  cutting 
machine  was  injured  by  the  fall  of 
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"If  for  any  legal  reason  plaintiff  is 
not  entitled  to  recover,  notwithstand- 


ing defendant's  unlawful  conduct,  it 
should  be  brought  forward  by  def end- 


slate  from  the  roof  of  the  room  in 
"wrhich  he  was  working,  a  complaint 
Awas  held  sufficient  which  averred  that 
the  defendant's  mine  boss  had  failed 
to  visit  and  examine  plaintiff's  work- 
ing place  at  least  once  in  every  al- 
terniate  day,  as  prescribed  by  the  stat- 
ute.   Burns's  Rev.  Stat.  1901,  §  7472. 

In  Peabody-Alwert  Coal  Co.  v. 
Yandell  (1913)  179  Ind.  222,  100  N.  E. 
758,  the  court  approved  a  complaint 
Avhich  alleged,  in  substance,  that  de- 
cedent's death  was  caused  by  appel- 
lant's failure,  in  violation  of  the  pro- 
visions of  the  Mining  Act,  to  keep  on 
hand  sufficient  timbers  to  make  de- 
cedent's working  place  safe,  and  to 
deliver  timbers  for  such  purpose  to 
such  place,  although  the  same  were 
necessary  therefor;  that  appellant's 
mine  boss  failed  to  visit  and  examine 
his  working  place,  and  failed  to  see 
that,  as  decedent  advanced  his  ex- 
cavation, loose  coal  and  slate  over- 
head were  removed  or  secured  from 
falling;  that  by  reason  thereof  the 
roof  over  decedent's  working  place  be- 
came loose  and  dangerous,  and  fell 
and  caused  his  death;  that  appellant 
had  knowledge  of  such  condition  for 
sufficient  time  before  the  injury  to 
have  remedied  the  same  and  thereby 
have  avoided  the  accident. 

In  Domestic  Block  Coal  Co.  v.  De- 
Armey  (1913)  179  Ind.  592,  100  N.  E. 
675,  102  N.  E.  99,  where  the  plaintiff 
was  injured  by  the  fall  of  loose  stones 
from  the  roof  of  a  traveling  way,  it 
was  objected  that  there  was  no  direct 
averment  in  the  complaint  that  the 
roof  was  defective  or  dangerous  prior 
to  the  accident,  but  it  was  alleged 
that  the  mine  boss  knew  the  roof  was 
insecure  and  defective  and  in  a  con- 
dition to  fall  at  any  time,  and  had 
such  knowledge  for  a  period  of  from 
two  to  six  days  preceding  the  acci- 
dent, and  in  time  to  have  taken  down 
the  stone  that  caused  the  injury.  The 
plaintiff  insisted  that  the  averment 
that  the  mine  boss  knew  of  the  defec- 
tive condition  of  the  roof,  coupled  with 
other  allegations,  compelled  the  infer- 
ence that  such  condition  existed,  and 
that,  in  any  event,  the  court  was  not 
warranted,  under  the  curative  stat- 
utes of  Indiana,  in  reversing  the  judg- 
ment because  of  the  defects  in  the 
complaint.  This  contention  was  held 
to  be  correct,  McElwaine-Richards 
Co.  V,  Wall  (1902)  159  Ind.  557,  65 
16  A,L.R.— 94. 


N.  E.  753,  being  disapproved  in  so  far 
as  it  held  that  courts  are  not  war- 
ranted in  resorting  to  inferences  or 
deductions,  where  the  question  in- 
volves the  sufficiency  of  a  pleading. 

In  Collins  Coal  Co.  v.  Hadley  (1906) 
38  Ind.  App.  637,  75  N.  E.  832,  78  N. 
E.  353,  it  was  held  that  a  good  cause 
of  action  was  stated  by  a  complaint 
which,  in  substance,  alleged  that  the 
death  of  a  miner,  upon  whom  the  roof 
of  a  room  fell,  resulted  from  a  viola- 
tion of  the  following  duties  imposed 
by  statute:  The  duly  of  defendant  to 
keep  constantly  on  hand  a  sufficient 
supply  of  timbers,  and  to  deliver  at 
the  working  place,  all  props,  caps,  and 
timbers  as  requested;  the  duty  of  de- 
fendant's bank  boss  to  visit  and  ex- 
amine each  and  every  working  place 
in  the  mine  at  least  every  alternate 
day  when  the  miners  were  at  work, 
and  to  see  that  each  and  every  work- 
ing place  was  properly  secured  by 
props  or  timbers;  the  duty  of  the 
bank  boss  was  to  see  that  a  sufficient 
supply  of  props,  caps,  and  timbers  was 
always  on  hand  at  decedent's  working 
place ;  the  duty  of  defendant  to  place 
a  blackboard,  sufficiently  large,  with 
the  number  thereon  of  every  workman 
employed  in  the  mine,  at  the  most  con- 
venient place  near  the  entries,  to  be 
used  by  the  workmen  in  registering 
thereon  such  timber  as  might  be  re- 
quired from  day  to  day,  to  make  se- 
cure their  working  places. 

In  Princeton  Coal  Min.  Co.  v. 
Howell  (1910)  46  Ind.  App.  572,  92  N. 
E.  122,  a  complaint  was  held  sufficient 
which  alleged  that  the  plaintiff,  a 
driver  hauling  coal,  was  injured  by 
the  fall  of  a  large  stone  from  the  roof 
of  the  main  entry  in  defendant's 
mine ;  that  the  timbers  which  held  the 
roof  at  the  place  where  the  plaintiff 
was  injured  were  insufficient  to  sus- 
tain its  weight;  that  the  defendant 
had  knowledge  of  the  dangerous  con- 
ditions for  more  than  ten  days  before 
the  accident;  and  that  the  mine  boss, 
having  such  knowledge,  failed  to 
cause  the  dangerous  place  to  be  put 
into  the  safe  condition. 

In  Collins  Coal  Co.  v.  DePugh 
(1909)  43  Ind.  App.  648.  88  N.  E.  317, 
the  court  overruled  a  demurrer  to  a 
complaint  averring  "that  had  said  de- 
fendant provided  plaintiff  with  props 
and  caps  of  proper  length,  as  was  its 
duty    under   the    law     Ba\i   plaintiff 
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ant's  pleading:"*  In  this  point  of 
view,  a  complaint,  if  otherwise  cor- 
rectly drawn,  is  not  open  to  exception 
on  the  ground  of  its  containing  no 
allegation  that  the  miner's  request  for 
the  delivery  of  timbers  was  made  in 
the  manner  prescribed  by  the  legisla- 
ture.' 
It  is  not  necessary  that  the  com- 


plaint should  contain  an  averment 
that  the  defect  in  question  could  have 
been  remedied.* 

Where  the  statute  on  which  the  ac- 
tion is  founded  is,  by  its  terms,  ap- 
plicable only  to  mines  belonging  to  a 
certain  category,  the  complaint  is  bad 
unless  it  contains  an  express  aver- 
ment that  the  mine  in  question  is  one 


could  and  would  have  propped  the 
roof  and  sides  of  said  subentry,  with- 
out in  any  way  interfering  with  his 
work  there,  so  that  the  same  could 
not  and  would  not  have  caved  in, 
fallen  upon,  and  injured  plaintiff." 
The  precedent  cited  was  Davis  Coal 
Co.  V.  Polland  (1902)  158  Ind-  607,  92 
Am.  St.  Rep.  319,  62  N.  E.  492,  where 
a  similar  complaint  was  assumed  to 
be  good,  except  in  a  single  particular, 
not  involved  in  the  later  case. 

In  Harting  v.  Vandalia  Coal  Co. 
(1912)  50  Ind.  App.  98,  98  N.  E.  132, 
where  a  "jerry  man"  was  killed,  it  was 
held  that  a  violation  of  a  statutory 
duty  was  sufficiently  charged  by  a 
complaint  which,  in  substance, 
averred  that  it  was  the  duty  of  the  de- 
fendant, by  and  through  its  mine  boss, 
to  see  that  all  loose  coal,  slate,  and 
rock  overhead  in  the  entries  in  its 
mine  were  taken  down  or  carefully 
secured,  and  to  see  that  the  various 
working  places  and  traveling  ways  of 
its  servants  in  its  mine  were  reason- 
ably free  from  danger  of  slate  and 
rock  falling;  that  the  defendant 
wholly  failed  so  to  do,  and  negligently 
failed  to  place  sufficient  props,  cross- 
bars, or  other  artificial  support  under 
such  slate  and  rock  in  the  entry  into 
which  the  plaintiff  was  sent  by  the 
boss  in  charge  of  said  mine;  that, 
while  he  was  passing  through  said  en- 
try, a  large  amount  of  rock  and  slate 
gave  way  and  fell  upon  him;  that  his 
death  was  caused  wholly  by  the  negli- 
gence of  appellee  in  failing  to  per- 
form its  duty  and  see  that  all  loose 
coal,  slate,  and  rock  overhead  in  the 
entry  were  taken  down  or  carefully 
secured,  and  while  he  was  in  the  ex- 
ercise of  due  care  and  caution. 

See  also  Coal  Bluff  Min.  Co.  v.  Mc- 
Mahon  (1913)  54  Ind.  App.  131,  102 
N.  E.  862,  where  the  court  sustained 
a  very  long  complaint  characterized 
as  being  "awkwardly  drawn,"  which 
was  couched  in  language  following 
various  sections  of  the  Act  of  1905, 
Burns's  Rev.  Stat.  §§  8569  et  seq. 

'Adams  v.  Kansas  &  T.  Coal  Co. 


(1900)  86  Mo.  App.  486  (not  neces- 
sary to  allege  that  the  danger  of 
plaintiff's  situation  was  unknown  to 
him). 

*In  Peabody-Alwert  Coal  Co.  v. 
Yandell  (1913)  179  Ind.  222,  100  N. 
b.  758  (see  note  1),  one  of  the  special 
contentions  rejected  was  that  the 
complaint  should  have  alleged  facts 
showing  that  the  plaintiff's  decedent 
had  registered  a  request  for  timbers 
on  the  blackboard  which  the  act  re- 
quired the  employer  to  furnish  for  the 
purpose.  The  court  quoted  the  fol- 
lowing remarks:  In  Muren  Coal  & 
Ice  Co.  v.  Copeland  (1910)  46  Ind. 
App.  234,  90  N.  E.  489,  it  was  said: 
"The  statute  expressly  imposes  on  the 
operator  the  duty  of  seeing  to  it  that 
the  miner's  working  place  is  supplied 
with  the  timbers  which  he  may  need 
from  time  to  time,  as  the  work  pro- 
gresses, to  make  his  working  place 
entirely  secure.  The  provision  with 
reference  to  the  blackboard  was  de- 
signed, evidently,  as  one  of  the  means 
of  keeping  the  mining  boss  informed 
of  the  necessity  for  timbers.  The  law 
requires  the  mining  boss  to  visit  the 
mine  every  alternate  day.  This  pro- 
vision of  the  law  is  very  evidently  in- 
tended, in  part,  for  the  same  purpose. 
But  with  the  fact  conceded  that  the 
mining  boss,  who  for  this  purpose 
represents  the  operator,  has  knowl- 
edge of  the  fact  that  the  necessary 
timbers  are  not  supplied  in  the  miner's 
working  place,  the  duty  to  supply 
them  imperatively  follows." 

*  Princeton  Coal  Min.  Co.  v.  Howell 
(1910)  46  Ind.  App.  572,  92  N.  E.  122. 
The  court  said:  "The  averments 
show  that  the  negligence  complained 
of  consisted  of  a  failure  to  replace 
broken  and  insufficient  timbers.  It 
needs  no  averment  to  show  that  a 
structure  once  made  can  be  repaired. 
The  courts  take  notice  of  matters  of 
common  knowledge,  and  matters  of 
which  judicial  notice  is  taken  need 
not  be  averred.  .  .  .  This  court 
knows,  without  being  told,  that  a  de- 
tached stone  7i  feet  long,  8  feet  wide, 


Digitized  by  VjOOQIC 


ANNO.— TIMBERING  MINE— SPECIFIC  STATUTES. 


1491 


-of  the  description  specified  by  the  leg- 
islature.* 

§  37.  A.dmisf>ibility    of   evidence, 

a.  AdmisatVle. 

Evidence  as  to  the  condition  of  the 
place  of  work,  immediately  before 
and  soon  after  the  injury  complained 
of  was  received,  is  admissible  for  the 
purpose  of  enabling  a  jury  to  deter- 
mine what  the  condition  of  the  place 
was  at  the  time  when  the  injury  was 
received,  and  the  number  of  props 
then  in  use.^ 

It  is  proper  to  allow  an  expert 
miner  to  express  an  opinion  as  to  the 
number  of  props  that  would  be  re- 
quired to  prevent  the  fall  of  the  por- 
tion of  the  roof  which  collapsed,'  or 
as  to  the  practicability  of  sawing  or 
cutting  off  portions  of  certain  cross- 
bars lying  in  the  plaintiff's  room,  so 
as  to  render  them  suitable  to  be  used . 
as  props  for  a  roof  under  which  they 
could  not  be  erected  without  being 
considerably  shortened.' 

b.  InadmisHhle. 

Where,  the  only  negligence  relied 
upon  in  the  complaint  is  the  failure 


of  the  manager  to  comply  with  a  de- 
mand for  props,  evidence  that  the 
plaintiff  had  borrowed  and  another 
miner  loaned  props,  just  before  the 
time  when  the  injury  was  received,  or 
at  any  other  time,  is  incompetent.* 
Negligence  on  the  employer's  part,  in 
respect  of  the  propping  of  the  place 
where  the  accident  occurred,  cannot 
be  established  by  showing  what  was 
done  or  omitted  at  a  different  place, 
and  under  entirely  different  condi- 
tions.' 

S  88.  InstrucUons. 

The  general  rule  is  that  an  instruc- 
tion given  in  the  language  of  the  stat- 
ute which  imposed  the  duty,  or  duties, 
alleged  to  have  been  violated,  is  not 
open  to  exception.!  Qn  the  other 
hand,  an  instruction  containing  words 
which  constitute  a  departure  in  any 
essential  respect  from  the  provisions 
of  the  statute  is  deemed  to  be  erro- 
neous." An  instruction  which  informs 
the  jury  as  to  the  consequences  of  a 
breach  of  duty  other  than  that  which 
the  complaint  alleges  to  have  been 
violated  is  erroneous  ;*  or  which  leaves 
the  jury  to   determine  whether  the 


and  18  inches  thick,  situated  in  the 
roof  of  an  entry  to  a  coal  mine,  can 
be  'carefully  secured  or  taken  down.' 
To  hold  otherwise  would  be  to  ignore 
the  law  of  gravitation." 

•L.  T.  Dickason  Coal  Co.  v.  Unver- 
ferth  (1902)  30  Ind.  App.  546,  66  N.  E. 
769  (no  averment  that  more  than  ten 
men  were  employed) ;  Zeller,  McC.  & 
Co.  v.  Vinardi  (1908)  42  Ind.  App. 
232,  85  N.  E.  378  (similar  omission) ; 
Timsooi  v.  Manufacturers  Coal  & 
Coke  Co.  (1909)  220  Mo.  580,  119  S. 
W.  665  (no  averment  that  the  mine 
generated  gas). 

» Pana  Coal  Co.  v.  Becker  (1906)  130 
III.  App.  43. 

•Donk  Bros.  Coal  &  Coke  Co.  v. 
Stroflf  (1908)  200  111.  483,  66  N.  E.  29. 

'Kellyville  Coal  Co.  v.  Strine 
(1906)  217  IIL  516,  75  N.  E.  375.  The 
contention  rejected  was  that,  after  the 
timbers  had  been  described  as  to 
length,  size,  and  condition,  it  was  a 
matter  ef  common  knowledge  whether 
or  not  they  could  be  cut  and  used. 

*Pana  Coal  Co.  v.  Becker  (1906) 
130  111.  App.  40. 

'Sugar  Creek  Min.  Co.  v.  Peterson 
fl898)    177    111.    324,    52    N.    E.    475, 


reversing  (1898)  75  111.  App.  631. 

>  Mt.  Olive  &  S.  Coal  Co,  v.  Hetbeck 
(1901)  190  111.  89,  60  N.  E.  105, 
affirming  (1900)  92  111.  App.  441; 
Arkley  v.  Niblack  (1916)  272  IIL  856, 
112  N.  E.  67;  Donk  Bros.  Coal  &  Coke 
Co.  V.  Peton  (1901)  95  111.  App.  193, 
affirmed  in  (1901)  192  111.  41,  61  N.  E. 
330. 

*  Kedes  v.  Christian  County  Coal  Co. 
(1909)   149  111.  App.  434. 

'In  Peacock  (3oal  &  Min.  Co.  v. 
Crawford  (1917)  65  Ind.  App.  401, 117 
N.  E.  504,  where  the  action  was 
brought  to  recover  for  injuries  caused 
by  the  fall  of  rock  and  slate  from  the 
roof  of  the  room  in  which  the  plain- 
tiff was  working,  one  averment  of  the 
complaint  was  treated  as  being 
based  on  a  breach  of  the  statutory 
duty  of  the  defendant  to  furnish 
props  and  timbers.  In  this  point  of 
view,  an  instruction  by  which  the 
jury  was  directed  that  it  was  the 
defendant's  duty,  by  its  mine  boss,  to 
visit  and  examine  the  plaintiff's 
working  place  each  alternate  day, 
and  also  to  exercise  ordinary  care  to 
the  end  that  all  loose  coal,  slate,  or 
rock  overhead  in  that  working  place 
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negligence  alleged  amounted  to  a  vio- 
lation of  the  duty  imposed  by  statute 
with  respect  to  the  conditions  de- 
scribed, and  omits  to  iilform  them 
what  is  the  nature  of  the  duty  re- 
ferred to.* 

Whether  an  instruction  concerning 
a  particular  point  was  warranted  by 
the  evidence  relating  to  that  point  is 
a  question  to  be  determined  with  ref- 
erence to  the  particular  elements  in- 
volved in  each  instance.* 

The  propriety  of  various  instruc- 
tions, in  so  far  as  the  question  was 
presented  whether  the  statements 
which  they  contained  with  regard  to 
matters  of  substantive  law  were  cor- 
rect, has  been  considered  in  the  ap- 
propriate portions  of  the  earlier  sub- 
divisions. 

§  89.  Special  interrogatories. 

The  doctrine  that  a  trial  judge  "is 
not  required  to  submit  a  special  in- 
terrogatory to  the  jury,  unless  it  re- 
lates to  ultimate  facts  of  such  a  char- 


acter that  it  would  control  a  general 
verdict,"  was  applied  in  the  ease  cited 
below.^ 

VII.  Effect  of  statutes  imposing  duUm 
on  miners  toith  regard  to  tii^  protec- 
tion of  their  working  places. 

$  40,  In  general. 
Broadly  speaking,  the  effect  of  the 
provisions  considered  in  subds.  11  and 
III.  supra,  is  to  impose  upon  employ- 
ers and  miners  "reciprocal  duties 
and  obligations  which  are  equally  im- 
perative and  binding."*  The  object 
of  the  present  subdivision  is  to  ex- 
plain more  definitely  the  nature  and 
extent  of  the  obligations  with  which 
the  miners  are  chargeable  in  respect 
of  the  safeguarding  of  their  working 
places.  Those  obligations  are  in  part 
the  result  of  the  implied  or  inferential 
operation  of  the  above-mentioned  pro- 
visions, and  in  part  the  effect  of  vari- 
ous enactments  of  a  mandatory  or 
prohibitive  tenor. 


should  be  taken  down  or  carefully 
secured,  was  held  to  be  erroneous,  the 
former  branch  because  the  complaint 
did  not  charge  a  violation  of  the  statu- 
tory requirement  regarding  examina- 
tion, and  the  latter  branch  because  the 
requirement  as  to  the  removal  is 
applicable  to  travel  and  air  ways,  and 
not  to  the  miner's  working  place. 

*  Peacock  Coal  &  Min.  Co.  v.  Craw- 
ford (1917)  65  Ind.  401,  supra. 

•In  Russell  v.  O'Gara  Coal  Co. 
(1914)  188  IlL  App.  328  (only  abstract 
of  case  reported),  it  was  held  that  an 
instruction  which  purported  to  set 
out  what  was  necessary  to  be  proved 
under  a  count  in  the  declaration  was 
not  open  to  the  objection  that  the 
declaration  referred  to  caps  and 
timbers,  whereas  the  evidence  had 
relation  to  props.  The  ruling  was 
based  upon  the  ground  that  there  was 
undisputed  evidence  that  props,  caps, 
and  timbers  are  inseparable. 

*  Springfield  Coal  Min.  Co.  v.  Gedu- 
tis  (1907)  227  III.  11,  81  N.  E.  9,  hold- 
ing, in  a  case  where  the  gravamen  of 
the  complaint  was  the  mine  foreman's 
failure  to  furnish  cross  timbers,  that 
the  following  interrogatory  had  been 
properly  withheld  from  the  jury: 
"Were  there  any  props  and  cap  pieces, 
not  in  use  in  the  room  of  Gedutis  at 
the  time  of  the  injury,  that  were  of 


sufficient  length  and  dimensions  that 
they  could  have  been  used  in  prop- 
ping the  roof?  "  The  court  said:  "If 
the  jury  had  answered  thti  interroga- 
tory in  the  affirmative,  it  would  not 
necessarily  have  controlled  the  gen- 
eral verdict.  The  jury  may  have 
found  that  there  were  props  and  cap 
pieces  in  the  room,  of  sufficient  length 
and  dimensions,  that  could  have  been 
used  in  propping  the  roof,  and  at  the 
same  time  agreed  with  appellee's  con- 
tention that  the  conditions  were  such 
that  the  roof  could  not  have  been 
made  reasonably  safe  without  tiie  use 
of  timbers  also,  and  there  was  evi- 
dence upon  which  a  general  verdict 
of  this  character  might  stand,  regard- 
less of  whether  there  were  props  and 
cap  pieces  in  the  room." 

1  Heald  v.  Wallace  (1902)  109  Ton. 
346,  71  S.  W.  80.  The  statemoit  in 
this  case  was  made  with  reference  to 
an  enactment  of  the  type  discussed  in 
subd.  III.,  but  it  is  equally  applicable 
as  a  description  of  the  general  effect 
of  the  provisions  tabulated  in  fi  12. 

The  following  remark  is  applicable, 
by  its  terms,  only  to  the  provisions 
discussed  in  subd.  III.:  The  statute 
"requires  the  owners  or  operators  of 
the  mines  to  furnish  props  to  support 
the  roof,  but  it  is  the  dikty  of  the  min- 
ers to  call  for  the  props  needed,  and 
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Jt  <i.  ^Pfoviaions  as  to  notifying  the  em- 
--'*       ■  that  ttmhera  are  tieeded. 


.  !t^e.ehactQient8  by  which  a  previous 
notification  by  the  miner  that  timbers 
are'  deeded  at  his  working  place  is  made 
at -condition  precedent  to  the  superven- 
t!o.ii't>f  the  employer's  duty  to  furnish 
theln' are  discussed  in  subd.  III.  supra. 

g- *S0  ProviMons  importing  by  implica- 
Hon  the  gubjection  of  the  miner  to  the 
■duty<  Do  timber  hia  working  place. 

The,  phraseology  of  all  the  provi- 
sions whiiph  define  the  duties  of  the 
employer  with  regard  to  furnishing 
timb^.  .imports,  more  or  less  ex- 
plicitly,, an  intention  on  the  part  of 
the- legislatures  to  subject  the  miner 
to '  a  correlative  duty  to  secure  his 
working 'pflace  by  means  of  the  timbers 


furnished.  In  an  action  based  upon  a 
provision  of  this  type,  the  fact  that 
the  plaintiff  bad  not  propped  his  work- 
ing place  is  manifestly  no  defense,  if 
it  appears  that  his  failure  to  do  so 
was  a  consequence  of  an  antecedent 
refusal  or  neglect  on  the  defendant's 
part  to  furnish  the  necessary  tim; 
bers.* 

By  the  tem^s  of  the  English  and  the 
earlier  Kentucky  enactments  (see  § 
12,  supra),  the  probative  force  of 
custom  and  contract,  as  an  element 
admissible  with  respect  to  the  ques- 
tion of  the  incidence  of  the  duty,  as 
between  the  employer  and  the  miner 
is  explicitly  recognized.*  The  effect 
of  such  a  provision  is  that  a  person 
employed  in  a  mine  in  which  the  tim- 


to  put  them  in."  Central  Coal  &  Coke 
Co.  V.  Graham  (1917)  129  Arii.  550, 
196S.MV1940. 

'^Foi>  a  specific  authority  on  this 
obvious  point,  see  Majestic  Collieries 
Co;  v.  Bradley  (1909)  132  Ky.  683,  116 
S.  W.  738. 

*  In  Old  Diamond  Coal  Co.  v.  Denney 
(1914)  1€0  Ky.  654,  169  S.  W.  1016, 
wlier«  slate  fell  upon  the  operator  of 
a  cutting  machine,  the  defendant  com- 
pany contended  that  the  statute  placed 
upon  the-  miner  the  duty  of  securing 
the  roof  of  the  room  in  which  he 
worked,  and  that  it  was  consequently 
incompetent  for  the  plaintiff  to  show 
that  this  duty  lay  upon  the  company. 
The  trial  judge  having  ruled  that 
plaintiff  might  show  that  it  was  the 
custom  of  this  mine  for  the  mine  own- 
er to  prop  the  roof,  the  defendant 
offered  to  rebut  that  testimony  by 
showing  that  the  custom  of  its  mine 
imposed  upon  a  machine  operator  the 
duty  of! 'inspecting  the  roof  under 
which  he  was  working,  and  of  seeing 
that  it  was  securely  propped  by  the 
"loaders;"  and  that,  if  the  "loaders" 
failed -.to  discharge  their  duty,  then 
it  was  t^e  duty  of  the  operator  to 
notify  the-  foreman  or  bank  boss  of 
that  fact.  The  defendant  further  of- 
fered to  prove  that  the  United  Mine 
Wctrkers  of  America,  a  labor  organiza- 
tiOBr'bad  an  agreement  with  it,  under 
which,  it  was  the  duty  of  the  machine 
Operator,  to  direct  his  "loaders"  to 
prop  til*  dlate  roof,  and  that  if  they 
did:  n6t  do  «o,  and  it  became  danger- 
otts,  thlBi  miner  should  then  report  it 
to- the  boss.    The  trial  judge,  however. 


refused  to  admit  any  of  this  evidence 
offered  by  the  defendant,  upon  the 
ground  that  the  plaintiff  was  em- 
ployed only  for  the  purpose  of  oper- 
ating the  machine,  and  was  not,  un- 
der his  contract,  called  upon  to  do 
anything  more.  Held,  that  the  ex- 
clusion of  this  evidence  was  error,  re- 
quiring a  reversal  of  a  judgment  in 
favor  of  the  plaintiff.  The  court  said : 
"While  subsec.  7  of  §  2789b  [of  the 
statutes]  imposes  upon  the  operator 
of  a  coal  mine  the  peremptory  duty  of 
furnishing  to  the  miner  such  props 
and  caps  as  are  necessary  to  make  safe 
the  roof  of  the  miner's  working  place, 
when  request  therefor  is  made,  it  does 
not,  by  virtue  of  its  terms,  impose  the 
duty  of  propping  the  roof  upon  the 
miner  or  the  mine  operator.  That 
duty  may,  by  agreement  or  custom,  be 
imposed  upon  either  the  miner  or  the 
mine  owner.  The  issue  being,  there- 
fore, as  to  whose  duty  it  was  to  prop 
the  mine)  under  the  custom  of  the  mine 
or  the  agreement  between  the  miners 
and  the  operator,  the  court  improperly 
rejected  the  evidence  offered  by  the 
defendant  upon  that  issue.  The  evi- 
dence of  appellee  upon  that  issue 
being  competent,  clearly,  similar  evi- 
dence by  the  defendant  upon  the  same 
issue  was  likewise  competent."  Com- 
menting upon  the  view  of  the  trial 
judge  that  the  question  whose  duty  it 
was  to  prop  the  mine  was  concluded 
against  the  defendant  by  the  statute 
and  by  the  decision  in  Williams  Coal 
Co.  V.  Cooper  (1910)  138  Ky-  287,  127 
S.  W.  1000,  the  court  said:  "^t  is  true 
the  opinion  in  the  Coor^et  Case  says  it 
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bering  is  ordinarily  done  by  the 
miners  themselves  is  liable  for  any 
negligence  of  which  he  may  be  guilty 
in  performing  such  work,'  and  that,  if 


he  fails  to  use  timbers  furnished  by 
the  employer,  he  is  precluded,  on  the 
ground  both  of  contributory  negli- 
gence and  assumption  of  risks,  fran 


was  no  part  of  the  duty  of  Cooper  to 
prop  the  rooms,  and  that  §  2732  of  the 
Kentucky  Statutes  makes  it  the  duty 
of  those  whose  business  it  is  to  prop 
a  mine  liable  to  a  penalty  for  failure 
to  do  so,  and  applies  only  to  those 
charged  with  that  duty.  That  opinion, 
however,  did  not  refer  to  subsection 
7  of  §  2739b,  above  quoted,  which  is 
admitted  to  be  controlling  in  this 
case.  It  did  not  undertake  to  say 
whose  duty  it  was,  under  subsec.  7  of 
§  2739b,  supra,  to  prop  the  mine;  it 
only  held  it  was  the  duty  of  the  com- 
pany to  do  so,  under  the  facts  of  that 
case."  On  the  authority  of  the  above 
case,  the  question  whose  duty  it  was 
to  prop  the  place  of  work  was  again 
held,  in  Borderland  Coal  Co.  v.  Small 
(1914)  160  Ky.  738,  170  S.  W.  8,  to  in- 
volve an  issue  of  fact. 

The  ruling  in  the  Denney  Case  was 
also  approved  in  Borderland  Coal  Co. 
V.  Kirk  (1918)  180  Ky.  691,  203  S.  W. 
534. 

In  Big  Branch  Coal  Co.  v.  Wrenchie 
(1914)  160  Ky.  668,  170  S.  W.  14,  the 
rejection  of  evidence  concerning  the 
incidence  of  the  duty  of  propping  as 
fixed  by  custom  or  agreement  was 
held  error. 

In  Carter  Coal  Co.  v.  Hill  (1915)  166 
Ky.  213,  179  S.  W.  2,  where  slate  fell 
from  the  roof  of  a  "room  neck"  upon 
a  "loader,"  soon  after  he  had  been  set 
to  work  there,  the  contention  of  the 
defendant  that  the  trial  judge  had 
erred  in  assuming,  for  the  purpose  of 
his  instructions,  that  it  was  defend- 
ant's duty  to  prop  the  roof,  was  re- 
jected with  reference  to  evidence 
which,  as  a  whole,  was  considered  to 
show  "that  it  was  the  duty  of  the 
company  to  do  the  propping,  but  that, 
under  the  contract  between  the  com- 
pany and  Brooks  [the  contractor  by 
whom  the  plaintiff  was  employed], 
this  duty  devolved  upon  Brooks.  Man- 
ifestly, if,  under  the  custom  of  the 
mine,  it  was  the  duty  of  the  company 
not  only  to  cross  timber,  but  to  set  the 
props,  the  responsibility  arising  from 
this  duty  could  not  be  evaded  by  a 
contract  requiring  the  contractor  to 
perform  the  work.  If,  upon  another 
trial,  it  should  be  made  to  appear  that 
the  contractor's  employees  were  them- 
selves charged  with  the  duty  of  prop- 
ping, or  taking  down  the  draw  slate. 


then  the  question  of  whose  duty  it  ^ 
to  do  such  work  under  the  particular 
circumstances  of  this  case  should  be 
submitted  to  the  jury.  Of  course,  if  it 
was  the  duty  of  the  plaintiff  and  those 
working  with  him  to  do  this  work,  and 
they  failed  to  do  so,  and  by  reason 
thereof  he  was  injured,  there  can  be 
no  recovery." 

» In  Gibbon  v.  Phillips  <  1894)  64  L. 
J.  Mag.  Cas.  N.  S.  (Eng.)  42,  the  re- 
spondent was  charged  on  information 
with  a  breach  of  §  49,  rule  22,  of  the 
English  act,  in  failing  to  set  "props 
and  sprags"  in  the  manner  prescribed. 
The  two  questions  presented  on  the 
appeal  from  the  decision  of  the  nmgis- 
trates  were  thus  discussed  by  Wills, 
J. :  "I  think  the  meaning  of  this  rule 
is  perfectly  clear,  and  it  is  only  a  mat- 
ter of  surprise  to  me  that  anyone 
should  have  misunderstood  it  The 
words  'where  they  are  required,'  to 
my  mind,  clearly  mean  where  they  are 
'necessary,'  and  not  where  the  work- 
men think  they  are  necessary.  Very 
niany  workmen  think  nothing  neces- 
sary which  is  merely  requir€»d  for 
safety.  They  are  constantly  willing 
to  run  frightful  risks,  and  jeopardise 
their  own  lives  and  the  lives  of  others, 
to  avoid  a  little  trouble,  and  a  rule 
of  this  kind  is  intended  to  prevent,  as 
far  as  possible,  the  fatal  consequences 
to  which  such  carelessness  may  give 
rise.  The  answer  to  the  first  part  of 
the  question  seems  to  be  perfectly 
clear — ^that  is  to  say,  that;  sprags  or 
props  are  required  where  necessary; 
and,  if  they  are  necessary,  the  rule 
provides  that  the  distance  between 
them  is  not  to  exceed  6  feet,  or  such 
less  distance  as  the  person  in  autiior- 
ity  may  direct.  Therefore,  whether 
they  are  necessary  or  not  Is  a  question 
of  fact  to  be  decided  by  the  justices 
in  each  case.  Now,  what  they  have 
decided  here  is  that,  as  there  were  no 
general  directions  given  to  workmen 
to  prop  all  overhanging  coal,— direc- 
tions which  the  rule  clearly  does  not 
contemplate, — ^the  respond«it  had  a 
right  to  exercise  his  own  discretion  in 
the  matter  of  sprags  or  props.  In 
one  sense,  of  course,  a  workman  mast 
exercise  his  discretion,  but  he  must 
do  so  subject  to  this  control— that  if 
he  does  not  exercise  it  rightly,  and 
the  justices  think  he  has  not  exercised 
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maintaining  an  action  to  recover  for 
an  injury  occasioned  by  that  failure.* 

S  43.  Provisions  eaypreasly  imposing  that 
duty  upon  miners, 

IlIiBola. 

Coal  Mines  Act,  Laws  1911,  No. 
544,  §  23,  subsec.  6  (c)  (Jones  &  A. 
Rev,  Stat.  T  7494).  It  shall  be  the 
duty  of  the  miner  properly  to  prop  and 
secure  his  place  for  his  own  safety, 
with  materials  provided  therefor. 

loir  a. 

Acts  of  20  Gen.  Assem.  chap.  21,  § 
16  (McClain's  Code  1888,  §  2463; 
Anno.  Code  1897,  §  2491).  Any  miner 
who  neglects  or  refuses  to  securely 
prop  or  support  the  roof  or  entries 
under  his  control  is  declared  guilty 
of  a  misdeameanor. 

Acts  1911,  chap.  106,  §  44  (Code 
Supp.  1913,  §  2489-16a).  Each  miner 
or  other  employee  employed  in  a  mine 
shall  securely  prop  and  timber  the 
roof  of  his  working  place  therein,  and 
sball  obey  any  order  or  orders  given 
by  the  superintendent  or  mine  fore- 
man relating  to  the  width  of  the  work- 
ing place,  and  to  the  security  of  the 
mine,  in  the  part  thereof  where  he  is 
at  work.  When  draw  slate  or  other 
like  material  is  over  the  coal,  he  shall 
see  to  it  that  proper  timbers  are 
placed  thereunder  for  his  safety  be- 
fore working  under  the  same. 

Kentneky. 

Act  of  February  15,  1893;  Ky.  Stat. 
1903,  §  2732;  Stat.  1894,  §  2732;  Stat. 
1915,  §  2738d  (2).  Fine  of  $50  imposed 
upon  any  person  employed  in  a  mine 
who  "intentionally  or  wilfully  neglects 
or  refuses  to  securely  prop  the  roof  or 
working  place  under  his  control." 

Ohio. 

Act  of  April  15,  1889  (Rev.  Stat. 
1892,  §  6871;  Gen.  Code  1910,  §  921). 
The  miner  shall  "securely  prop  the 


roof  of  any  working  place  under  his 
control,"  under  a  penalty  if  he  in- 
tentionally and  wilfully  neglects  or 
refuses  to  perform  such  duty. 

Pennsrlvaiila. 

Anthracite  Coal  Mines  Act  (Act  of 
June  2,  1891)  art.  12,  rule  14.  Any 
person  having  charge  of  a  working 
place  in  any  mine  shall  keep  the  roof 
and  sides  thereof  properly  secured  by 
timber  or  otherwise,  so  as  to  prevent 
such  roof  and  sides  from  falling,  and 
he  shall  not  do  any  work,  or  permit 
any  work  to  be  done,  under  loose  or 
dangerous  material,  except  for  the 
purpose  of  securing  the  same. 
Brightly's  Dig.  p.  151. 

Anthracite  Act  of  June  2,  1891,  art. 
12,  rule  55.  No  person  or  persons 
working  in  any  coal  mine  or  colliery 
shall  cut  any  props  or  timber,  while 
the  same  are  in  position  to  support  the 
roof  or  sides.    Brightly's  Dig.  p.  192. 

Bituminous  Coal  Mines  Act  of  May 
15,  1893  (P.  L.  p.  52)  art  20,  rule  12. 
See  §  46,  infra. 

Tennessee. 

Acts  of  1881,  chap.  17,  §  19.  Any 
miner  having  charge  of  a  working 
place  in  any  coal  mine  or  colliery, 
who  shall  neglect  or  refuse  to  keep 
the  roof  thereof  properly  propped  and 
timbered,  to  prevent  the  falling  of 
coal,  slate,  or  rocks,  shall  be  deemed 
guilty  of  a  misdemeanor. 

Laws  1915,  No.  169,  §  31.  Penalty 
imposed  upon  any  miner  who  neglects 
or  refuses  to  take  down  all  loose  ma- 
terial, or  securely  prop  the  roof  of 
the  working  place  under  his  control, 
when  ordered  to  do  so  by  the  fore- 
man. 

Virginia. 

Laws  1912,  chap.  178,  §§  4  and  13. 
It  shall  be  the  duty  of  each  miner 
to  securely  prop  and  secure  his  work- 
ing place  in  order  to  make  the  same 


it  rightly,  then  he  is  liable  to  be  con- 
victed. .  .  .  The  second  part  of  the 
question  is  whether,  the  respondent 
having  propped  the  coal  directly 
the  manager  told  him,  the  coal  was 
propped  when  required,  v  I  have  al- 
ready intimated  that  that  is  a  total 
misapprehension  of  the  word  're- 
quired.' The  justices  have  clearly  ap- 
plied the  wrong  test,  and  have  never 


directed  their  attention  to  the  proper 
question.  The  case  must  go  back  to 
them  to  consider  whether  the  prop- 
ping was  or  was  not,  in  fact,  required 
under  the  circumstances  and  at  the 
time." 

♦Branson  v.  Clover  Fork  Coal  Co. 
(1914)  157  Ky.  763, 164  S.  W.  304;  Car- 
ter Coal  Co.  v.  Reynolds  (1917)  175 
Ky.  325,  194  S.  W.  311. 
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secure  for  himi  to  work  therein,  and 
no  miner  shall  work  in  any  working 
place  unless  he  has  props  and  timbers 
sufficient  to  make  his  place  secure. 

West  Vlislsiia. 

Laws  1883,  chap.  70,  §  6;  Laws 
1907,  chap.  78,  §  15  (Code  1871,  p.  994; 
Code  Supp.  1907,  chap.  78,  |  410; 
Anno.  Code  1913,  §  483).  Substantial- 
ly the  same  as  the  Virginia  provision. 

t  44.  Effect  of  these  provielons. 

In   cases    involving   the   effect   of 

provisions  of  the  above  type,  it  has 

been  laid  down  that  an  action  may  be 

maintained  by  the  employer  against 


the  miner  to  recover  for  an  injoiy 
occasioned  to  his  person  or  property 
by  the  nonperformance  of  the  duty 
prescribed;'  that  the  miner  cannot  re- 
cover for  an  injury  of  which  such 
nonperformance  was  the  proximate 
cause;'  that  his  failure  to  comply 
with  the  statute  is  not  excused  by  the 
fact  that  compliance  would,  under  the 
circumstances,  have  been  inconven- 
ient ;  *  and  that  he  cannot  relieve 
himself  of  his  statutory  responsibil- 
ity by  showing  that  his  omission  to  se- 
cure his  working  place  was  in  accord 
with  a  custom  sanctioned  by  the  em- 
ployer himself.* 


*  Pittsburgh  &  W.  Coal  Co.  v.  Estie- 
venard  (1895)  53  Ohio  St.  48,  40  N.  E. 
725. 

'Lamm^y  v.  Center  Coal  Min.  Co. 
(1909)  144  Iowa,  640,  123  N.  W.  356 
(where  the  precise  point  determined 
was  that  the  defendant's  failure  to  de- 
liver props  was  not  the  proximate 
cause  of  the  injury  complained  of) ; 
Proctor  Coal  Co.  v.  Beaver  (1913)  151 
Ky.  844,  152  S.  W.  965  (holding,  with 
regard  to  a  claim  based  on  the  Tennes- 
see provision,  that  on  the  evidence  a 
verdict  should  have  been  directed  for 
defendant) ;  Virginia  Iron  Coal  &  Coke 
Co.  V.  Asbury  (1916)  117  Va.  683,  86 
S.  E.  148  (holding  that  the  statute 
was  not  intended  to  relieve  the  work- 
man of  exercising  that  degree  of  care 
required  of  him  before  its  enactment)  ; 
Huettel  Coal  &  Coke  Co.  v.  Lawrence 
(1915)  117  Va.  728,  86  S.  E.  151. 

•Morris  Coal  Co.  v.  Donley  (1906) 
73  Ohio  St.  298,  76  N.  E.  945,  where 
it  was  held  that  a  demurrer  had  been 
properly  sustained  to  a  declaration 
averring  that  the  unsafe  and  danger- 
ous condition  of  the  roof  was  so  near 
to  the  face  of  the  wall  of  the  coal 
where  plaintiff  had  to  perform  his 
duties  that  it  could  not  be  posted  or 
propped  by  the  plaintiff  while  per- 
forming his  duties  in  cutting  the  coal 
with  his  machine;  that  said  machine 
with  which  plaintiff  had  to  work  was 
8  or  10  feet  long,  and  had  to  be  worked 
across  the  entire  working  place.  The 
court  said:  "The  statute  contains  no 
term  suggesting  the  intention  that 
there  should  be  an  exception  to  its 
operation  because  of  the  presence  of 
such  conditions  as  are  alleged.  To 
introduce  such  an  exception  by  con- 
struction would  be  an  obvious  attempt 
to  avert  the  consequences  of  a  sup- 


posed oversight  on  the  part  of  tiie  1^- 
islature;  and  the  departure  from  safe 
rules  of  construction  would  not  be 
excused  by  considerations  leading  to  a 
clear  conviction  that  the  legislature 
did  not  deliberately  intend  to  include 
the  case  presented,  within  the  provi- 
sions of  the  statute.  The  facts  al- 
leged to  show  that  compliance  with  the 
statute  was  impracticable  do  not  show 
more  than  that  compliance  with  its 
provisions  would  have  been  attended 
with  some  inconvenience.  For  anght 
that  appears,  it  would  have  been  quite 
practicable  either  to  remove  from  the 
roof  of  the  room  the  slate  which  con- 
stituted the  source  of  the  danger,  or 
to  prop  the  roof,  and  continue  to  mine 
with  hand  tools  to  such  an  extent  as 
the  presence  of  the  props  might  have 
made  necessary.  To  introduce  the 
suggested  exception  would  be  the  ab- 
rogation, rather  than  the  construction, 
of  the  statute." 

*Coal  &  Min.  Co.  v.  Clay  (Consoli- 
dated Coal  &  Min.  Co.  v.  Floyd)  (1894) 
61  Ohio  St.  642,  25  L.R.A.  848,  88  N. 
E.  610.  It  was  held  error  to  refuse 
an  instruction  embodying  this  doc- 
trine. There  the  evidence  showed  that 
at  the  time  of  the  accident,  and  for  a 
long  time  before,  a  custom  existed  at 
this  mine  whereby  the  work  of  posting 
and  propping  was  given  to  the  work- 
men called  "fillers."  By  force  of  this 
custom  one  Dalton  was  required  to 
post  and  prop.  The  court  said:  "The 
object  of  the  statute  is  to  encoarsKe 
carefulness — regard  not  only  for  the 
life  of  the  miner,  but  for  the  lives  of 
all  who  may  be  subjected  to  like  risks. 
It  imposes  an  obligation  to  perform  a 
duty  to  others.  Anjrthing,  therefore, 
which  tends  to  operate  in  opposition 
to  that  obligation  would  violate  the 
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Whether  a  particular  provision  is 
applicable  to  a  certain  miner  depends 
upon  the  languasre  of  the  provision 
and  the  conditions  under  which  the 
miner  is  working." 

As  the  necessary  effect  of  a  statute 
which  imposes  upon  the  miner  the 
duty  of  propping  bis  working  place  is 
to  relieve  the  employer  from  all  re- 
sponsibility in  that  regard,  it  oper- 
ates so  as  to  preclude  the  miner,  ir- 
respective of  whether  he  was  himself 
guilty  of  negligence  in  respect  of  the 
performance  of  the  duty,  from  main- 
taining a  common-law  action  against 
the  employer  for  injuries  caused  by 
insufficient  propping.* 

The  cases  in  which  the  incidence 
of  the  duty  was  discussed,  with  ref- 
erence to  the  connotation  of  the  ex- 
pression "working  place,"  are  re- 
viewed in  §§  60  and  51,  infra. 

f  46.  Provisions  imposing  upon  the 
miner  the  Outy  of  diseonUnuing  work 
untU  timbers  are  furnished. 

Act  of  June  2.  1891,  P.  L.  176,  Act 
11,  §  2.  A  workman  in  want  of  props 
shall  notify  the  mine  foreman  of  the 
fact,  and,  "in  case  of  danger  from 
loose  roof  or  dides,  he  shall  not  con- 
tinue to  cut  or  load  coal  until  the  said 
props  and  timbers  have  been  properly 
furnished,  and  the  place  made  se- 
cure." 


Vlrclala. 

See  §  43,  supra. 


WMt  Vlsgiaia. 

See  §  43,  supra. 

i  40.  Effect  of  Oieae  provtMotis. 
The  theory  that  a  provision  of  this 
tenor  operates  so  as  to  render  a  miner 
chargeable  with  contributory  negli- 
gence, as  a  matter  of  law,  if  he  con- 
tinues to  cut  and  load  coal  before  the 
timbers  he  has  asked  for  are  fur- 
nished, has  been  rejected  in  Pennsyl- 
vania.*  The  effect  of  the  other  enact- 
ments has  not  yet  been  discussed. 
But  it  is  apparent  that  they  are,  to 
say  the  least,  susceptible  of  the  same 
construction. 

S  47.  Provisions  imposing  upon  the 
miner  the  duty  to  examine  his  %eorking 
place. 

Alabaauk 

Laws  1897,  p.  1099,  §  33,  rule  3. 
Every  workman  shall  examine  the 
working  place  before  commencing 
work. 

nilmoia. 

Coal  Mines  Act,  Laws  1911,  No.  644, 
§  23,  subsec.  6  (c)  (Jones  &  A.  Rev. 
Stat.  (Chap.  93,  1  7497).  Every  miner 
shall  sound  and  thoroughly  examine 
the  roof  of  his  working  place  before 
commencing  work,  and,  if  he  finds 
loose  rock  or  other  dangerous  cond,i- 
tions,  he  shall  not  woric  in  such  dan- 
gerous place  except  to  make  such 
dangerous  conditions  safe. 
X*w*. 

Laws  1911,  chap.  106,  §  44;  Code 


policy  of  this  statute,  and  hence, 
whatever  right  the  custom  at  this 
mine,  imposing  upon  Dalton  the  work 
of  propping  and  posting  the  roof  of  the 
room,  may  have  given  Clay  to  call  up- 
on Dalton  to  do  the  manual  work  of 
posting,  and  delay  his  own  work  until 
that  had  been  properly  done,  such  cus- 
tom ought  not  to  have  the  effect  to 
exonerate  Clay  from  the  duty  enjoined 
by  the  statute,  nor  shift  the  risk  un- 
dertaken by  himself  over  upon  the 
company."  This  decision  was  ap- 
proved in  Morris  Coal  Co.  v.  Donley 
(1906)  78  Ohio  St.  298,  76  N.  E.  945. 
It  was  discussed,  with  apparent  ap- 
proval, in  Heald  v.  Wallace  (1902) 
109  Tenn.  346,  71  S.  W.  80.  But  the 
court  made  no  explicit  ruling  as  to  the 
effect  of  custom. 


Compare  also  the  case  cited  in  §  48,. 
note  3,  infra. 

•In  Williams  Coal  Co.  v.  Cooper 
(1910)  138  Ky.  287, 127  S.  W.  1000,  the 
operator  of  a  coal-cutting  machine  was 
held  not  to  be  within  the  purview  of 
the  Kentucky  enactment,  for  the  rea- 
son that  the  duty  of  propping  the  roof, 
after  coal  had  been  cut,  shot  down,' 
and  removed,  was  discharged  by 
"loaders." 

*  This  was  one  of  the  grounds  on 
which  recovery  was  denied  in  Morris 
V.  Taylor  Coal  Co.  (1917)  206  111.  App. 
100. 

•  Collins  V.  Northern  Anthracite 
Coal  Co,  (1913)  241  Pa.  55,  88  Atl. 
75  (case  for  jury,  the  evidence  being 
that,  after  examination  of  the  roof 
which  fell,  both  the  plaintiff  and  his 
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Supp.  1913,  §  2489-162.  It  shall  be 
the  duty  of  each  employee  to  examine 
his  working  place  upon  entering  the 
same,  and  he  shall  not  commence  to 
mine  or  load  coal  or  other  mineral 
until  it  is  made  safe. 

Montana. 

Goal  Mining  Act,  Laws  1911,  chap. 
120,  §  83.  Each  miner  shall  examine 
his  working  place  upon  entering  the 
same,  and  shall  not  commence  to  mine 
or  load  until  it  is  made  safe.  He 
shall  be  very  careful  to  keep  his  work- 
ing place  in  safe  condition  at  all 
times.  Should  he  at  any  time  find  his 
place  becoming  dangerous  from  any 
cause'  or  condition,  to  such  an  extent 
that  he  is  unable  to  take  care  of  the. 
same  personally,  he  shall  at  once 
ceas^  work  and  notify  the  mine  fore-> 
man.       • 

PennsylTaaia. 

Bituminous  Coal  Mines  Act  May  15, 
1893  (XIV.)  art.  20,  rule  12.  A  miner 
shall  examine  his  working  place  bO' 
fore  beginfning  work  and  take  down  all 
■dangerous  slate,  or  otherwise  make  it 
safe  by  pi-operly  timb'ering  the  same 
before  beginning  to  dig  or  load  coal 
.i  .  .  -and  he  shall  at  all  times  be 
very  carefni  to  keep  his  working  place 
in  safe  condition  during  working 
hours.    Brightly's  Dig.  p.  320. 

Rule  IS.  Should  he  &t  any  time  find 
his  place  becoming  dangerous,  either 
from  gas  or  roof,  ...  he  shall  at 
once'  cdase  xi'orking. 

Rule  14.  It  shall  be  the  duty  of 
evfery  ininer  io  set  stays  under  the 
coal,  while  undermining,  to  secure  it' 
from  falling.    Brightly's  Dig.  p.  322. 

Rule  24.  Any  miner  or  other  work-. 
man  who  shall  discover  anything  wrong 


with  .  .  the  condition  of  the  roof, 
side,  timber,  or  roadway,  or  with  any 
other  part  of  the  mine  in  general,  such 
as  would  lead  him  to  suspect  danger  to 
himself  or  his  fellow  workmen,  or  to 
the  property  of  his  employer,  shall 
immediately  report  the  same  to  the 
mine  foreman,  or  other  person  for  the 
time  being  in  charge  of  that  portion 
oif  the  mine. 

S  4k8.  Effect  of   these  proviaiOHB. 

Provisions  of  this  type  manifestly 
involve,  so  far  as  regards  mines  with- 
in the  purview  of  the  statutes  of 
which  they  form  a  part,  the  abroga- 
tion of  the  common-law  doctrine  that, 
as  a  general  rule,  a  servant  is  under 
no  obligation  to  inspect  those  por-; 
tions  of  the  master's  plant  by  which 
hi9  safety  may  be  affected.^  The  du- 
ties imposed  are  "continuing  duties, 
and  rest  upon  the  miner,  regardless  of 
whether  his  employer  has  supplied 
him  with  .suitable  props  or  not"* 

Evidence  as  to  a  rule,  custom,  or 
agreement  in  derogation  of  the  stat- 
utory duty  Imposed  by  these  provi- 
sions is  not  admissible.'  A  sbnilir 
rule  has  been  laid  down  with  refer- 
ence to  the  duty  of  timbflring  th« 
place  of  work.    See  §  44,  supra. 

The  existence  of  thfe  statutory  duty 
vkiyi  under  some  circumstaiices,  con- 
stitute an  element  favorable  to  the 
employer  in  this  regard — that  the  in- 
ference of  culpability  on  his^art  in 
respect  of  having  failed  to  discover 
the  unsafe '  eonditions  which  caused 
th^  injury  complained  of  is  repelled, 
more  or  less  strongly  accordiftgftb  the 
extent  of  the  miner's  fexperierice,  br 
the  fact  that  the  latter  was  himself 
ignorant  of  those  conditions.* 


helper  concluded  that  it  was  safe 
-enough  to  work  under) . 

1  See  Labatt,  Mast.  &  S.  §  1330. 

«  Edgren  v.  Scandia  Coal  Co.  (1915). 
171  Iowa,  459,  151  N.  W.  519.  The 
court  held  the  case  had  been  improp- 
erly submitted  on  a  common-law 
footing,  and  said:  "The  burden  was 
upon  the  plaintiff  to  show:  (1)  that 
he  had  requested  the  props;  (2)  that 
they  had  not  been  furnished  within 
a  reasonable  time;  (3)  that  this  was 
the  reason  for  his  failure  to  prop  the 
roof;  (4)  that  upon  entering  the  mine 
upon  the  morning  of  the  accident  he 


made  a  diligent  examination,  of  the 
roof;  (5)  that  with  reasonable  dili- 
gence in  his  examination  he  couM  not 
discover  indications  of  a  loosening 
roof,  and  that,  as  a  reasonably  pru- 
dent man,  he  believed  the  saAie  to  be 
safe  at  that  time."  The  last  of  the 
prerequisites  here  specified  is  appli- 
cable only  to  the  Iowa  statute. 

•Kallio  V.  Northwestern  Improv. 
Co.  (1913)  47  Mont.  314,  132  Pac.  419, 
Ann.  Cas.  191BA,  1228.  As  to  this 
case  see  further  in  §  50,  note  2,  infra. 

*In  Morris  v.  Taylor  Coal  Co.  (1917) 
206  111.  App.  100,  where  a  verdict  for 
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The  Mining  Act  of  Kentucky  con- 
tains a  greneral  provision,  authorizing 
opertftors  to  frame  rules  which  are  to 
bteoiAe  effective  when  approved  by  a 
designated  state  official  and  posted  in 
the  manners  prescribed.  It  has  t>een 
held  that  a  miner  who  fails  to  observe 
a  rule  which  requires  him  to  examine 
the  roof  of  his  place  of  work  cannot 
recover'  for  an  injury  caused  by  de- 
fects' whleh  a  reasonably  careful  ex- 
'litain^tfoii  would  have  disclosed." 
Bfjt  sic*  a  rule  is,  of  course,  not  bind- 
ing*' iipoif  him  unless  it  has  been  duly 
posWl.'  ■  Where  the  evidence  shows 
that'fUe  Bdiher  did  make  an  examina- 
tion of  thfe  roof  which  fell  on  him,  the 
qtKiiitibd'  whether  he  ought  to  have 
discoy^red:  the  defective  place  is 
pri.mi^iiy  ior  the  jury.' 
.;  WhethBr  the  injured  miner  is  pre- 
cluded! from  recovery,  on  the  ground 
of  hifiihaViilg  infringed  a  prohibition 
agaiMI!  ^"beginning  work  until  the 
^trofkiflg  place  "is  made  safe,"  is  a 
^Ueiti6h:  M  fact.* 

•  As  the. expression, ''working  place," 
.,^hipn  jis,  it^ed  in  enactments  of  this 


type,  is  not  applicable  to  a  completed 
entry,  they  afford  no  basis  for  a  con- 
tention that  an  employer  may,  by  a 
rule  promulgated  in  accordance  with 
a  statute,  subject  a  miner  who  uses 
'such  an  entry  merely  as  a  traveling 
way  to  the  duty  of  discovering  dan- 
gerous conditions  therein  and  avoid- 
ing them.* 

.VIII.  Plaoes  to  which  the  statutorv 
duties  of  employers  and  miners  are 
applicable. 

S  40.  In  general. 

All  the  statutes  by  which  duties  in 
tespect  of  the  timbering  of  mines  are 
imposed  upon  employers  contain  pro- 
^sions  which,  either  by  their  express 
terms  or  by  implication,  cover  the 
"working  places"  of  miners.  In  some 
jurisdictions  enactments  .relative  to 
portions  of  mines  designed  for  pur- 
•poses  of  '■  travel  and  transportation 
have  also  been  passed.  It  is  mtlnifflst 
that,  In  states  in  which  only  tir^ovi- 
sions  of  the  former  lype  ai^  in  foiree, 
the  riflit  of  miners  to  recover  for 
.injuries  received  butfiide  the  limits  tit 


A' Ailfte^i  jyhb  had  been  injured  by  the 
:fiU  of* apiece  of  coal  from  the  room 
■fit"  titlitcft'ihe  was  wOrkihgi  was  set 
"  ^ .t«4';b'o(irt  argued  thus :  "If  it 
ijSiifT  ^as  in  a  falling,  unstable 

, unkafi  'Condition,  it  seems  to  us 

Wt.^VW^  the  duty  of  apiiellee  to 
irop  and  secure  this  place 
.  ,  bibei's  that  were  fufnl&hed 
■hin^'Aitil  that  it  cannot  be  ikid,  t^ere 
Vlre,ifitH^¥  had  f Ailed  to  prop  sfind' se- 
cure'hw'  room,  that  that  should  be 
CHa'i^gell'lh^  kn  act  of  negligcn^^  Upoh 
'tft«  •|irf.;bf  the  appellant."  .  "The 
^n&rge  iii  the  declaration  is  that  ap- 
j^Mt^t;'  kijew  the  condition  of  this 
^dot.' (jf"' by  .the  exercise  of  reasonable 
care  c&tild  ha:ve  known  it,  biit  the  evi- 
deft^fe  of  ;ai)pellee  ii  that  the  roof,  so 
iSit'^ad  he  could  'determine  arid  aScer- 
iAm;Dy[  fhe  usual  t^st^,.  was  solid,  and 
ho't  da^gerbus,  and  not  liable  to  fall, 
it  s'lJiof  appears  from  his  statement 
thi^t  tjie  mine  examiner's  marks  were 
in  tHf^rOom,  showing  that  it  had  been 
examined  the  night  before.  It  further 
a^p^ars  from  the  evidence  that  'ap- 
pelie^  Was  jan  experienced  tainer,  and 
^ais  W611 '  ajcgaainted  with  the  usual 
t^^ts  &]^j(liepl.ih  determining  whether 
dV '  rit^i  a  roof ,  ■W'as  safe.  He  applied 
in^be'teats,  ai\'d  found  the  roof  at  the 


-fioint  coniplained  bf  to  be  in  a  saffe 
condition.  If  he,  as  ait.  experienced 
miner.  Was  unable  to  imd  that  the  roOf 
"Was  in  a  loose  and  dangerous  condi- 
-tibn,  we  are  uiiable  to  see  how  it  can 
"be  sajd.ihat  ine  appellant  was  niegli- 
geni  in  not  finding  it."  '; 

*  Elk  Hofn.  Min.  Corp.  v.  Vahhoose 
ri9i8)''l79  Ky.  629,  ante,  1878,  200  S. 
W.  921.,    "  ■•   -■  •  •         ■    •:' 

'  Stearns  •Soal  &  Lumber  Co.  V. 
Spradlin  (1917)  176  Ky.  405, 195  S.  W. 
-781. 

'  'Consolidation  Coal  Co.  v.  Bailejr 
(1&17)  ira  Ky.  114,  198  S.  W.  561. 

*  Edgreh  V.  Sbandia  Coal  Co.  (1915) 
■17i  Iowa,' 4S9,  ISI  N.  W., 519.  Thei-e 
"the  ctfurt!  upheld  the  plaintiflfs  coh- 
tentio'il'th^t  "if,  in  the  manner  of  mak- 
ing such  Examination  and  the  exifent 
of  it,  arid  in  the  cbnclusion  which'  he 
reached!  ii£f  acted  and  judged  as  a  rea- 
sonably- jlirii'dfent  person  of  experience 
would  have  acted  and  judged,  theil  he 
was  JTlstifled  in  deeming  the  place  as 
'safe,'  andv  he  did  luot  violate  the 
statute  by  proceeding  to  load  his  coal 
in  the  mariner  in  which  he  did." 

»  See  Consolidated  Coal  Co.  v.  Lun- 
dak  (1902)  196  111.  594,  63  N.  E.  1079, 
where  such  a  rule  was  held  to  be  void, 
because  it  virtually  operated  so  as  to 
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their  working  places  is  determinable 
with  reference  to  common-law  doc- 
trines.^ As  the  question  whether  the 
particular  portion  of  the  mine  in 
which  the  claimant  was  injured  is 
within  the  purview  of  a  statute  is  de- 
terminable with  reference  to  the  same 
considerations,  irrespective  of  wheth- 
er the  party  subjected  to  the  specified 
duty  is  the  employer  or  the  miner,  no 
attempt  has  been  made,  in  the  fol- 
lowing sections,  to  segregate  the  de- 
cisions relating  to  these  two  classes 
of  du'ty> 

i  no.  Scope     of     proviaUma     applying 
apeciftcally   to    "loorleing   places." 

A  "room"  in  a  coal  mine,  is  con- 


ceded to  be  a  "working  place,"  w  far 
as  regards  that  portion  of  it  in  wbleh 
the  work  of  excavation  is  being  car- 
ried on,  and  which  is  immediately  af- 
fected by  the  operation  incidental 
thereto.! 

In  Montana,  it  has  been  laid  down 
as  a  matter  of  law  that  the  connota- 
tion of  this  expression  extends  also  to 
the  portion  of  a  room  wliieh  is  remote 
from  the  coal  face,  and  not  im- 
mediately affected  by  the  woric  of  ex- 
cavation.' On  the  other  hand,  in  sev- 
eral cases  decided  with  reference  to 
the  more  recent  of  the  Iowa  enact- 
ments set  out  in  §  43,  supra,  the  qnes- 
tion  whether  the  expression  is  appli- 
cable to  that  portion  has  been  treated 


release  the  employer  from  liability  for 
his  own  negligence.  See  Labatt,  Mast. 
&  S.  §  1135. 

*  See  remarks  of  the  court  in  Wells- 
ton  Coal  Co.  V.  Smith  (1901)  65  Ohio 
St.  70,  55  L.R.A.  99,  87  Am.  St.  Rep. 
647,  61  N.  E.  143,  10  Am.  Neg.  Rep. 
446.  These  remarks  were  indorsed  in 
Sloss-Sheffield  Steel  &  I.  Co.  v.  Green 
(1909)  159  Ala.  178,  49  So.  301. 

1  This  doctrine  was  taken  for  grant- 
ed in  the  cases  cited  in  notes  2  and  8, 
infra,  and  in  many  of  those  reviewed 
in  §§  14  and  21,  et  seq.,  supra. 

*  In  Kallio  v.  Northwestern  Improv. 
Ck).  (1913)  47  Mont.  314, 132  Pac.  419, 
Ann.  Cas.  1915A,  1228,  the  grounds  up- 
on which  the  plaintiff  was  held  to  have 
been  properly  nonsuited  were:  That 
evidence  as  to  a  rule,  custom,  or  agree- 
ment in  derogation  of  the  statutory 
duty  was  not  admissible;  that  the  ex- 
pression "working  place"  included 
every  place  in  which  he  was  "mining 
or  loading;"  and  that  its  connotation 
was  not  coextensive  with  that  of  the 
same  expression,  as  used  in  statements 
concerning  the  scope  of  an  employer's 
common-law  liability.  The  facts  were 
thus  summarized  by  the  court:  "It 
was  either  admitted  or  established 
that  the  accident  occurred  at  a  point 
70  or  75  feet  from  the  face  of  the  en- 
try, at  a  place  where,  and  at  a  time 
when,  appellant  and  his  associate 
were  loading  the  coal  blasted  out  by 
the  preceding  shift;  that  they  had 
just  come  on  shift,  and  this  woi-k  was 
part  of  their  duty  as  miners ;  that  they 
had  inspected  the  entry  for  a  distance 
of  60  feet  from  the  face,  but  no  fur- 
ther; that  the  appellant  could  not 
tell,  without  an  inspection  by  sound- 


ing, that  the  piece  of  coal  which  fell 
upon  him  was  loose  and  likely  to  fall, 
but  its  presence  and  character  would 
have  been  revealed  through  an  inspec- 
tion by  sounding,  so  that  it  could  be 
picked  down;  no  such  sounding  was 
done  by  either  appellant  or  respond- 
ents ;  that  blasting  affects  the  roof  and 
walls  of  the  entry  for  not  to  exceed  10 
feet  from  the  face,  but  loosening  of  the 
walls  and  roof  is  accomplished  by  the 
action  of  air,  to  which  this  portion  of 
the  entry  in  question  had  been  exposed 
for  nearly  a  month."  The  agreement 
upon  which  the  plaintiff  relied  was  to 
the  effect  that  the  miners  were  to  ex- 
amine and  keep  safe  the  entry  for  a 
distance  of  50  feet  from  the  face,  and 
that  the  company  should  perform 
these  duties  beyond  that  point  The 
court  said:  "It  is  .  .  .  apparent 
that  the  'working  place'  which  the 
miner  must,  under  the  statute,  exam- 
ine and  keep  safe,  is  a  varying  area, 
and  that  the  duty  imposed  is  a  positive 
one.  The  suggestion  is  made  that  this 
cannot  be  so,  because  the  act,  by  its 
§  70,  requires  the  master  to  see  that 
'all  loose  coal,  slate,  and  rock  over- 
head, in  rib,  in  traveling  ways  where 
miners  have  to  travel  to  or  from  their 
work,'  are  taken  down  or  carefully  se- 
cured, and  by  its  §  73  requires  the 
foreman  or  his  assistant  to  visit  and 
examine  every  working  place  at  least 
each  alternate  day,  and  see  to  the 
security  of  the  same.  The  conclusion 
does  not  follow;  rather,  the  clear  in- 
tent of  the  statute  is  that  such  places 
as  are  the  seat  of  active  operations 
shall  be  looked  after  by  both  master 
and  servant,  and  the  mere  fact  that  at 
a  given  time  one  of  such  places  may 
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as  one  of  fact,  to  be  determined  from 
the  evidence  as  a  whole.' 

For  practical   purposes,  the  court 
seems  to  have  adopted  the  doctrine 


that  a  verdict  based  upon  the  theory 
that  the  space  which  is  used  only  for 
travel  and  transportation  is  not  the 
miner's  "working  place"  should  not  be 


not  be  the  seat  of  active  operations, 
and  may  therefore,  at  such  time,  be 
subject  to  the  exclusive  inspection  of 
the  master,  does  not  absolve  the  em- 
ployee from  the  duty  of  examination, 
when  that  place  is,  or  is  about  to  be- 
come, the  scene  of  his  labors.  As  to 
the  place  at  which  the  appellant  was 
injured,  the  respondents  should  have 
seen  to  its  safety;  but  it  was  also  the 
duty  of  the  appellant  to  refrain  from 
loading  until  he  had  examined  it  and 
had  made  it  safe.  Neither  party  hav- 
ing observed  the  statutory  duty,  and 
the  accident  being  due  to  this  nonob- 
servance,  the  parties  were  in  pari  de- 
licto." 

•In  Carnego  v.  Crescent  Coal  Co. 
(1913)  163  Iowa,  194,  148  N.  W.  560, 
the  case  was  held  to  have  been  prop- 
erly submitted  to  the  jury,  as  the  evi- 
dence concerning  the  incidence  of  the 
duty  to  see  that  the  roof  was  sup- 
ported was  conflicting.  Commenting 
on  the  earlier  enactment  in  §  2491  of 
the  Code,  which  imposes  a  penalty  up- 
on a  miner  who  fails  to  prop  the  work- 
ing place  "under  his  control"  (see  § 
48,  supra),  the  court  said:  "This  has 
reference  to  the  place  where  the  em- 
ployee is  'to  mine  or  load  coal  or  oth- 
er mineral,'  and  not  to  the  entry 
through  which  he  reaches  such  places, 
or  brings  his  tools,  or  the  car,  to  use 
or  load.  Whether  the  roof  of  the  en- 
try shall  be  inspected  and  repaired 
by  the  employer  or  the  miner  depends 
upon  who  is  in  control,  and  if  the 
jury  found  that,  according  to  custom 
and  usage,  the  defendant's  employees. 
Smith  and  Pevlik,  were  required  to 
repair  the  entry  where  the  switch 
was,  and  were  then  in  charge  of  that 
work.  It  necessarily  follows  that  the 
defendant,  if  these  men  failed  to  ex- 
ercise ordinary  care  therein,  and  the 
injury  resulted  from  such  failure,  was 
negligent."  The  following  agreement 
between  the  operators  (including  de- 
fendant) and  miners  of  the  district 
in  which  defendant's  mine  was  lo- 
cated was  held  to  have  been  properly 
received  in  evidence:  "In  accordance 
with  the  state  law  the  company  shall 
furnish  all  necessary  timbers,  and  the 
miner  shall  keep  his  room  securely 
propped.  If  a  miner,  working  in  a 
room,  fails  to  securely  prop  the  same, 


or  neglects  to  as  directed  by  the  pit 
foreman,  or  carelessly  shoots  down 
the  props  or  timbers,  and  a  fall  of 
slate  occurs  through  such  failure, 
negligence,  or  carelessness,  he  shall 
immediately  clear  his  roadway  of  such 
falls  of  slate,  and  do  all  necessary  re- 
timbering,  and  in  case  of  his  neglect 
to  do  so  the  company  may  do  such 
work  and  charge  the  expense  there- 
of to  said  miner."  The  court  was  of 
opinion  that  this  agreement  "was  ad- 
missible as  bearing  on  what  was  re- 
quired of  the  miners,  and,  in  omitting 
reference  to  any  duty  of  theirs  with 
respect  to  the  entries,  tended  to  con- 
firm the  evidence  that  it  was  not  the 
custom  for  them  to  care  for  the  en- 
tries." 
In   Mitchell   ▼.   Phillips   Min.   Co. 

(1917)  181  Iowa,  600,  165  N.  W.  108, 
it  was  held  error  to  direct  a  verdict 
for  the  defendant  upon  evidence 
which  tended  to  show  that  plaintiff's 
decedent  was  killed  by  a  fall  of  slate 
while  he  was  loading  coal  on  a  car, 
about  20  feet  from  the  face  of  a  room; 
that  the  mine  foreman  had  notice  that 
the  roof  in  that  part  of  the  room  was 
in  a  dangerous  condition;  and  that 
there  were  props  and  timbers  at  hand. 
The  court  said :  "The  statute  does  not 
define  or  fix  the  limits  of  his  working 
place.  As  the  work  progresses  in  a 
mine,  under  some  circumstances, 
there  comes  a  time  when  it  is  a  ques- 
tion as  to  what  is  the  working  place 
of  the  miner,  and  whether  It  has 
passed  out  of  his  control,  and  the  duty 
devolves  upon  the  company  to  look 
after  the  roof;  that  is,  where  the  em- 
ployer's duty  begins  and  the  em- 
ployee's duty  ceases."  Evidence  tend- 
ing to  show  that,  under  a  custom  pre- 
vailing in  the  mine,  it  was  the  duty 
of  the  defendant  to  place  cross  tim- 
bers over  the  place  where  the  slate 
fell,  or  to  take  down  the  defective 
roof,  was  held  to  be  competent. 

In  Erickson  v.  Maple  Block  Coal  Co. 

(1918)  183  Iowa,  1292,  167  N.  W.  105, 
it  was  held  that  the  trial  judge  had 
properly  refused  to  direct  a  verdict 
for  the  defendant,  where  the  evidence 
was  to  the  effect  that  the  claimant 
had  been  injured  at  a  place  about  2 
feet  beyond  the  end  of  the  car  track 
in  his  room,  while  \^q  v?aB  going  to- 
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disturbed,  unless  the  testimony  points 
convincingly  to  a  different  conclu- 
sion. It  will  be  observed  that  differ- 
ent doctrines  are  held  in  these  two 
states  with  respect  to  the  competency 
of  evidence  of  custom,  as  an  element 
bearing  upon  the  responsibilities  of 
the  employer  and  the  miner  in  regard 
to  that  space. 

A  "neck"  which  was  being  ex- 
cavated by  the  claimant,  for  the  pur- 
pose of  affording  access  to  a  proposed 
"room,"  was  assumed  in  one  case  to 
be  a  "working  place."* 


This  expression  does  not  embrace  i 
completed  entry,*  but  is  appficable  u 
regards  a  new  entry  which  the  miner 
is  engaged  in  enlarging,*  or  a  preri* 
ously  constructed  entry  which  he  is 
engaged  in  enlarging.^ 

The  employer's  duty  to  fumiah 
props  applies  to  all  descriptions  of 
"working  places"  in  which  the  roof 
may  fall,  and  is  not  restricted  to 
places  in  which  they  are  to  be  used 
for  the  support  of  a  permanent  roof.' 

What  is  "the  entrance  to  the  work- 
ing place,"  within  the  meaning  of  a 


wards  the  coal  face;  that  he  had  been 
warned  by  the  pit  boss  of  the  danger- 
ous condition  of  the  roof  <)ver  the 
roadway,  and  had  asked  to  be  as- 
signed to  some  other  work;  and  that, 
if  there  had  been  cross  timbers  or 
planking  over  the  roadway,  the  roof 
would  not  have  fallen. 

In  Mitchell  v.  Swanwood  Goal  Co. 
(1918)  182  Iowa,  1001,  186  N.  W.  391, 
a  verdict  for  a  plaintiff  whose  dece- 
dent had  been  killed  by  slate  which 
fell  from  the  roof  above,  on  a  car  track 
laid  to  a  point  about  20  feet  from  the 
coal  face  of  a  room,  was  held  to  be 
warranted  by  evidence  the  substance 
of  which,  and  the  conclusions  to  be 
drawn  from  it,  were  thus  stated  by  the 
court:  "It  appears  here  that  the  forei- 
mah  was  notified  of  the  condition  of 
the  roof  of  this  room  over  the  road- 
way, some  time  before  the  injury  oc- 
curred. He  failed  tp  do  anything  to 
protect  the  roadway  from  falling 
slate.  Intestate  discovered  cracks  in 
this  slate  which  suggested  to  his  mind 
imminent  danger.  The  defect  was  in 
a  place  over  the  roadway  where  it  was 
the  defendant  company's  duty  to  make 
.repairs  upon  notice,  and  we  think 
without  notice,  if  discovered.  This 
was  at  a  point  where  the  workingmen 
must  pass  in  gaining  ingress  to  and 
egi'ess  from  the  working  face  of  the 
mine.  Upon  discovering  the  cracks  in 
the  roof,  deceased  was  about  to  put  in 
temporary  supports  under  the  loos- 
ened portion  of  the  roof.  This  he  had 
a  right  to  do,  not  only  for  his  own  pro- 
tection against  the  negligence  of  the 
company,  but  for  the  protection  of 
others  who  might  come  in  over  the 
roadway,  as  well  as  for  the  protection 
of  the  company's  property." 

The  above  cases,  it  should  be  ob- 
served, were  decided  with  reference  to 
the  later  of  the  two  Iowa  enactments, 
set  out  in  §  43,  supra,  which  does  not 


contain  the  descriptive  phrase  "under 
the  control."  Some  rulings  as  to  the 
earlier  enactment  which  contains  that 
phrase  are  reviewed  in  the  following 

*In  Big  Branch  Coal  Co.  vlWren- 
chie  (1914)  l60  Ky.  668,  I70  S.  W.^  14 
(decided  with  reference  to  th^  earlier 
Kentucky  statute;  see  §  19  Vupra). 

»In  Consolidated  Coal  Co,  v.Lun- 
dak  (1902)  196  111.  594,  63  ISf.  J:.'.l079. 
where  a  driver  was  injured  b£-  a  fall 
of  slate,  a  certain  instrucj^i^,'  criti- 
cized as  one  which  ignored  §.  16.  of  the 
earlier  Illinois  act,  was  pronopiiced 
correct,  on  the  ground  that  "tllft  d^- 
gerous  roof,  in  this  inst^ca,  was  not 
where  miners  were  working,  put  wa? 
where  they  were  in  no  danger  from  it 
It  was  over  the  track,  where  the  niin- 
ers  were  not  called  upon  to  put  up 
props." 

« Baldi  V.  Cedar  Hill  Coal  &  Coke 
Co.  (1909)  97  C.  C.  A.  505,  173  Fed. 
781  (decided  with  reference  to  Colo- 
rado statute ;  see  §  12,  supra) ;  Mam- 
moth Vein  Coal  Co.  v.  Bubliss  (1907) 
83  Ark.  567, 104  S.  W.  210  (for  statute, 
see  §  19,  siipra). 

'  In  Holmes  v.  Bloomfield .  Coal  & 
Min.  Co.  (1917)  182  Iowa,  137,  162  N. 
W.  820,  the  injury  complained  of  was 
caused  by  the  fall  of  a  piece  of  slate 
on  a  man  engaged  in  shooting  down 
the  roof  of  a  new  haulage  way,  which 
was  being  formed  by  lowering  the 
grade  of  an  existing  one.  Held,  that 
a  verdict  for  the  defendant  hiad  been 
properly  directed. 

'  This  may  be  said  to  be  the  general 
principle  underlying  Interstate  Coal 
Co.  V.  Trivett  (1913)  155  Ky.  825, 160 
S.  W.  728,  where  the  court  rejected  de- 
fendant's contention  that  the  duty  was 
not  predicable  with  respect  to  "draw 
slate,"  which,  as  the  evidence  showed, 
it  was  neither  practicable  nor  cub> 
tomarj'  to  prop. 
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statute,  "is  to  be  e]g)lained  by  testi- 
mony in  every  case;  but,  when  ex- 
plained, it  may  become  a  question  to 
be  decided  as  a  matter  of  law.  The 
statute  does  not  fix  a  distance,  but  a 
plaee."* 

Under  a  statute  which  specifically 
provides  that  the  props,  etc.,  are  fb  be 
furnished  for  the  purpose  of  "secur- 
ing the  roof"  by  the  miners,  an  action 
cannot  be  maintained  for  an  injury 
caused  by  what  is  techni<;ally  known 
as  "bottom  coal."" 

9  St.  —to  places   "under  the  control" 
of  the  miner. 

It  is  not  disputed  that  the  portion 
of  a  room  in  which  the  work  of  excava- 
tion is  being  carried  on  is  presump- 
tively within  the  scope  of  this  idirase.^ 


Whether  it  applies  in  a  particular 
instance  to  the  portion  in  which  such 
work  has  been  discontinued  is  a  ques- 
tion of  fact,  which  is  presumably  to 
be  determined  with  reference  to  con- 
siderations similar  to  those  whieh  are 
appropriate  when  merely  the  connota- 
tion of  "working  place"  is  involved. 
See  preceding  section.  But  none  of 
the  cases  so  far  reported  bear  upon 
this  point. 

A  completed  entry  is  not  "under  the 
cqdtrol"  of  the  miners  who  use  it 
merely  as  a  passageway.'  On  the 
other  hand,  this  phrase  may  or  may 
not,  according  to  circumstances,  be 
applicable  to  an  entry  which  was  in 
course  of  construction  at  the  time 
when  the  claimant  was  injured.'    In 


•  In  Lindquist  v.  Pacific  Coast  Coal 
Co.  (1914)  81  Wash.  73,  142  Pac.  445, 
where  it  was  laid  down  that  defendant 
could  not  be  held  negligent  on  the 
ground  that  the  timbers  furnished 
were  placed  about  250  feet  away  from 
the  place  where  the  decedent  was 
killed.  The.  special  contention  ad- 
vanced by  plaintiff  was  that  the 
collapse  of  the  roof  of  a  chute,  by 
which  his  decedent  was  killed  could 
have  been  obviated  if  cribs  bad  been 
erected  for  the  support  of  the  roof, 
and  that'  the  timber  supplied  by 
the  defendant  company  was  placed 
at  such  a  distance  from  the  work- 
ing place  that  the  miners  could 
not  erect  the  pribs^  and  make  any 
money  at  the  rate  iagreed  upon  be- 
tween the  miners'  union  and  the  de- 
fendant owner.  But  the  court  was  pf 
opinion'  that  the  union  must  have 
fixed  or  agreed  upon  the  schedule  of 
compensation  with  due  reference  to 
the  fact  that  the  mine  could  not  be 
worked  safely  without  taking  time  to 
crib  the  roof  as  the  work  progressed. 

"  Yanloniz  v.  Spring  Valley  Coal  Co. 
(1914)  185  111.  App.  568. 

^This  doctrine  is  obviously  taken 
for  granted  in  the  cases  cited  in  the 
following  notes. 

In  Wahlquist  v.  Maple  Grove  Coal 
&  Min.  Co.  (1902)  116  Iowa,  720,  89 
N.  W.  98  (decided  with  reference  to 
the  earlier  of  the  Iowa  provisions,  set 
out  in  §  48,  supra),  where  the  direc- 
tion of  a  verdict  for  the  defendant,  on 
the  ground  that  it  was  the  duty  of  the 
plaintiff  to  prop  the  roof  which  fell 
on  him,  was  held  error,  the  ratio  deci- 
dendi was  that  the  evidence  tended  to 


show  that  he  was  a  laborer  working 
under  another  miner,  who  was 
charged  with  the  duty  of  propping. 

'In  Wellston  Coal  Co.  v.  Smith 
(1901)  65  Ohio  St.  70,  55  L.R.A.  99, 
87  Am.  St.  Rep.  547,  61  N.  E.  143,  10 
Am.  Neg.  Rep.  445,  it  was  held  that 
the  duty  with  regard  to  propping, 
which  is  imposed  upon  miners  by  Ohio 
Rev.  Stat.  §  6871  (see  §  48,  supra),  is 
not  applicable  to  an  entry.' 

In  Corson  v.  Coal  Hill  Coal  Co. 
(1897)  101  Iowa,  224,  70  N.  W-  185, 
1  Am.  Neg.  Rep.  230,  where  the  plain- 
tiff, while  in  charge  of  coal  cars,  was 
thrown  off,  owing  to  the  collision  of 
the  car  in  which  he  was  riding  with 
a  piece  of  slate  which  had  fallen  from 
the  roof  of  a  completed  entry,  the  neg- 
ligence alleged  was  that  of  one  Hay- 
den,  an  employee  in  charge  of  the  un- 
derground workings.  An  instruction 
to  the  effect  that  if  the  defendant  kept 
on  hand  a  sufficient  supply  of  timbers 
for  props,  and  sent  them  down  when 
requested,  it  was  not  liable  for  the  in- 
jury, was  held  to  have  been  properly 
refused,  for  the  reason  that  it  had  no 
application  to  the  facts  in  the  case, 
plaintiff  not  being  in  control  of  the 
entry. 

In  Ashland  Coal  &  I.  R.  Co.  v.  Wal- 
lace (1897)  101  Ky.  626,  42  S.  W.  744. 
43  S.  W.  207,  where  an  action  was  held 
to  be  maintainable  for  the  death  of  a 
tracklayer  upon  whom  slate  had  fallen 
from  the  roof  of  an  entry,  the  ratio 
decidendi  was,  in  part,  that  the  entry 
was  not  "under  his  control." 

•In  Thayer  v.  Smc\VV  ttoWcw  Coa\ 
Co.  (1903)  121Iowa,  irti  96^.V7.71R. 
the  evidence  showe^'^^a,^,  a  ^Vec*  oi 
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the  cases  cited  evidence  as  to  custom 
was  expressly  held  to  be  competent 
for  the  purpose  of  showing  whether 
such  an  entry  was,  in  point  of  fact, 
"under  the  control"  of  the  employer, 
or  of  the  claimant,  at  the  time  when 
the  accident  occurred. 

In  one  case,  where  the  claimant  was 
injured  while  loading  a  car  in  the 
neck  of  his  room,  the  inference  that 
this  place  was  under  his  control  was 
held  to  be  negatived  by  the  terms  of 
a  specific  contract.* 

f  62.  —to  "traveling  vmya." 

The  general  principle  underlying 
the  decisions  is  that  the  expression 
"traveling  ways"  connotes  only  such 


sections  of  the  underground  woridngB 
as  are  used  exclusively  for  purposes 
of  travel  and  transportation.  For  in- 
juries caused  by  the  negligence  of  the 
employer  in  failing  to  secure  a  rock 
in  the  roof  of  such  a  section,  he  is  lia- 
ble, although  the  evidence  shows  tiiat 
the  rock  extended  over  the  room  in 
which  the  plaintiff  was  working,  and 
that  it  was  loosened  by  reason  of  his 
work.* 

The  expression  does  not  apply  to  a 
"hauling  crosscut"  which,  at  tiie  time 
when  the  injury  complained  of  was 
received,  had  been  closed  for  several 
months ;'  nor  to  a  portion  of  a  room 
in  which  tracks  have  been  laid;*  nor 
to  a  tunnel  which  is  in  process  of  con- 


slate  fell  from  the  roof  of  a  side  en- 
try, which  was  being  driven  from  the 
main  entry,  and  injured  a  digger  who 
was  then  pushing  a  car,  and  that  the 
defective  roof  was  above  the  iron  rails 
which  had  been  laid  by  the  defendant 
company  after  the  bottom  of  the  entry 
had  been  taken  up.  A  new  trial  was 
ordered  on  account  of  certain  errors 
not  relevant  to  the  present  subject, 
but  the  court  made  the  following  re- 
marks with  regard  to  the  merits  of  the 
case:  "One  of  the  close  questions 
.  .  .  was  .  .  .  the  defendant's 
duty  to  look  after  the  safety  of  the 
place  where  plaintiff  received  his  in- 
juries. .  .  .  The  exact  time  when 
a  master's  duty  begins  is  not  fixed  by 
any  arbitrary  rules.  ...  If  the 
employee  was  in  control,  then  he  was 
under  a  statutory  duty  to  prop  the 
roof  and  to  properly  timber  the  entry; 
but  if  this  was  a  duty  devolving  upon 
the  defendant,  by  reason  of  custom  or 
otherwise,  then  the  obligation  rested 
on  it,  and  not  on  its  employee,  who 
was  without  authority  or  control." 

In  Taylor  v.  Star  Coal  Co.  (1899) 
110  Iowa,  40,  81  N.  W.  249,  the  sub- 
stance of  the  evidence  was  that,  when 
injured,  the  plaintiff  was  engaged  in 
work  in  a  double  header  or  entry,  or 
was  removing  coal  or  other  material 
for  the  purpose  of  making  an  entry. 
The  question,  whether  or  not  the  roof 
which  fell  was  under  the  plaintiff's 
control,  was  held  to  be  for  the  jury, 
as  his  evidence  tended  to  show  "not 
only  that  he  had  no  control  over  the 
roof,  but  that  he  was  instructed  not 
to  remove  slate  therefrom."  The  court 
approved  an  instruction  to  the  effect 
that,    notwithstanding    the    accident 


may  have  occurred  in  an  entry,  the 
defendant  was  not  liable,  if  by  general 
usage  or  custom,  or  for  any  other 
reason,  it  was  plaintiff's  dutv  to  look 
after  the  roof  at  the  place  ^ere  he 
was  working. 

«In  Braddich  v.  Phillips  Coal  Co. 
(1912)  159  Iowa,  402,  1S8  N.  W.  406, 
an  agreement  between  the  coal  opera- 
tors and  the  mine  workers,  in  the  dis- 
trict in  question,  provided  ^at  'in 
case  the  room  had  been  properly  tim- 
bered, .  ,  .  and  the  roof  from  any 
cause  becomes  so  heavy  as  to  require 
double  timbering,  the  company  shall, 
when  notified  by  the  miner,  do  the  nec- 
essary work  to  protect  the  roadway." 
As  it  was  shown  without  dispute  that 
the  neck  of  the  plaintiff's  room  con- 
stituted the  roadway  between  the  room 
proper  and  the  entiy,  it  followed  that, 
so  far  as  the  matter  of  double  timber- 
ing was  concerned,  the  neck  was  under 
the  control  of  the  defendant. 

1  Barrett  v.  Dessy  (1908)  78  Ka& 
642,  97  Pac.  786. 

'Tanner  v.  Cherokee  &  P.  Coal  k 
Min.  Co.  (1916)  97  Kan.  21,  154  Pat 
269  (air  man  injured  by  fall  of  rock 
while  repairhig  the  "stopping"). 

'  In  Ricardo  v.  Central  Coal  &  Coke 
Co.  (1917)  100  Kan.  95,  163  Pac.  641, 
thecourt  argued  thus:  "Evidence  was 
introduced  tending  to  show  that  it 
was  the  custom  in  this  and  in  other 
mines  for  the  mine  operator  to  put  a 
room  in  safe  condition  when  starting 
a  miner  to  work  in  it,  after  it  had  been 
partially  worked  out  by  another  miner. 
If  any  part  of  a  miner's  room  were  a 
traveling  way,  under  the  statute,  proof 
of  such  a  custom  would  be  unneces- 
sary and  wholly  immaterial.    The  ex- 
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atruction   for  the .  purpose  of  beinir 
used,  when  completed,  as  an  entry.* 

It  has  been  held  that  the  phrase, 
"wherein  miners  have  to  travel  to  and 
from  their  work,"  as  used  in  the  In> 
diana  statute,  is  aplicable  not  only  to 
a  way  which  the  employees  generally, 
use  in  passing  to  and  fra  between^ 
their  working  places  and  the  hoisting 
shaft,  but  also  to  a  roadway  in  the 
room  of  a  mine,  which  is  only  for  the 


use  of  those  employed  to  work  fn  that 
room.*  "When  a  place  in  a  mine  is 
definitely  described,  and  its  relation 
to  the  other  parts  of  the  mine  is 
fixed  and  certain,  as  being  a  place  in 
a  room,  an  entry,  an  air  passage,  or 
a  traveling  way,  it  is  a  question  of  law 
for  the  court  to  determine  whether 
such  place  is  or  is  not  in  a  traveling 
way"* 


istence  of  the  custom  argues  that  the 
whole  of  the  room  is  the  miner's  work- 
ing place,  and  that  no  part  of  it  is  a 
traveling  way.  The  plaintiif's  evi- 
dence tended  to  show  that  he  received 
^he  cafs  on  a  switch  at  the  entry  to 
his  room,  puched  the  cars  in,  loaded 
them,  and  pu&ned  them  out  again  to 
the  switch.  Inis  showed  that  the 
plaintiff  used  the  whole  length  of  his 
room  as  his  working  place."  The  con- 
clusion thus  arrived  at  was  deemed  to 
be  corroborated  by  a  provision  in  the 
same  enactment,  by  which  the  opera- 
tor is  required  to  supply  "sufRcient 
prop  timber  of  suitable  length  and  size 
for  the  places  where  it  is  to  be  used." 
The  court  observed  that  "these  props 
are  furnished  by  the  mine  operator, 
and  are  set  by  the  miners  to  support 
the  roofs  of  their  rooms.  It  would 
hardly  be  necessary  to  furnish  props 
to  the  miners  for  use  in  their  rooms, 
if  the  mine  operator  were  required  to 
see  that  the  loose  coal,  slate,  and  rock 
overhead  were  secured  against  falling 
in  the  rooms."  The  court  expressed 
its  disagreement  with  the  contrary 
conclusion  reached  in  Antioch  Coal 
Co.  v.  Rockey  (1907)  169  Ind.  247.  82 
N.  E.  76  (see  note  5,  infra),  and  in 
Domestic  Block  Coal  Co.  v.  De  Armey 
(1913)  179  Ind.  592,  100  N.  E.  675, 
102  N.  E.  99. 

*  In  Baldi  v.  Cedar  Hill  Coal  &  Coke 
Co.  (1909)  97  C.  C.  A.  505,  173  Fed. 
781,  where  the  action  was  founded  on 
the  Colorado  statute,  the  evidence 
showed  that,  when  the  writ  had  pro- 
ceeded to  such  an  extent  that  the  face 
of  the  room  was  about  38  feet  from 
the  entrance,  a  piece  of  rock  fell  from 
the  roof,  and  seriously  injured  plain- 
tiff's foot.  The  court  said:  "Under 
the  facts  in  this  case,  we  do  not  think 
the  place  where  they  [the  claimant 
and  his  fellow  workman]  were  work- 
ing was  a  traveling  way  at  the  time 
of  the  injury.  The  fact  that  it  was 
opntanplated  to  be  a  traveling  way, 
IS  A.L.R.— «5. 


and  the  excavation  was  being  made 
for  that  purpose,  did  not  constitute 
it  a  traveling  way  until  its  completion. 
I-t  was  the  same  as  what  has  been  des- 
ignated as  a  'room,'  in  which  coal  is 
mined."  (Compare  the  cases  cited  in 
YII.  of  the  monograph  appended  to 
Elk  HornMin.  Corp.  ▼.  Vsnhoose, 
ante,  1378. 

.  •Dojnestic  Block  Coal  Co.  v.  De 
Armey  (Ind.)  supra  \construing  Acts 
1905,  p.  65,  §  12;  Burns's  Rev.  Stat 
1908,  §'8580).  The  court  said :  "Inas- 
much as  props  could  not  well  be  set 
in  a  travel  way,  the  task  of  securing 
loose  rock  overhead  by  propping  might 
present  practical  difficulties,  and  it  is 
presumed  that  for  that  reason  the 
statute  wa^  so  amended  in  1905  as  to 
require  the  loose  rock  over  travel  ways 
to  be  taken  down,  unless  they  could, 
by  practical  means,  be  safely  secured. 
The  practical  difiiculty  rn  the  way  of 
securing  loose  rock  hanging  over  the 
travel  way  exists  as  well  in  the  way 
through  a  room  as  in  that  connecting 
the  room  with  the  hoisting  shaft.  It 
was  necessary  for  workmen  to  pass  to 
and  fro  over  the  way  in  the  room  in 
controversy,  both  in  moving  the  ma- 
chines, and  hauling  the  coal  to  the 
hoisting  shaft.  And,  while  not  se 
many  workmen  would  pass  over  the 
way  through  the  rooms  as  over  the 
other  ways,  we  do  not  think  that  it 
was  the  intention  of  the  legislature  to 
limit  the  application  of  the  statute,  as 
suggested  in  the  requested  instruction. 
The  object  of  the  statute  was  the  pro- 
tection of  miners  from  the  dangers 
incident  to  their  employment,  and  the 
statute  should  not  be  narrowly  con- 
strued." The  judgment  of  the  court 
of  appeals  in  (1912)  —  Ind.  App.  — , 
97  N.  E.  706,  98  N.  E.  875,  where  the 
complaint  was  held  demurrable,  was 
reversed. 

«  Ricardo  v.  Central  CoaI  &  Coke  Ce* 
(1917)  100  Kan.  95,  Igj  pac.  641. 
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9  63.  AppliaalMity   ef   statutes   to   pro^, 
meeting  tunnels, 

A  prospectin^r  tunnel  which  was  be-, 
ing  driven  through  rock  with  the  hope 
of  discovering  a  deposit  of  coal  was 
pronounced,  in  the  case  cited  below, 
to  be  outside  the  purview  of  the  Coal 
Mines  Act  of  Washington.* 

The  only  ground  assigned  for  this 
decision  was  that  the  "legislature  it- 
self had  purposely  refrained"  from 
extending  the  act  to  excavations  of 
this  character.  But  the  hypothesis 
that  the  absence  of  an  express  dec- 
laration of  the  legislative  intent  was, 
of  itself,  sufficient  to  warrant  the  con- 


dusio'D '  arrived  at,  seems  to  be  of 
somewhat  dubious  soundness.  It  is 
submitted  that  the  driving  of  the  tun- 
nel in  question  was  a  species  of  min- 
ing work,  and  consequently  that  was 
no  valid  reason  for  holding  that  the 
injured  person  was  not  entitled  to  sue 
under  an  act  which  applies  in  general 
terms  to  coal  mines.  The  writer  has 
not  been  able  to  find  any  other  case  in 
which  it  has  even  been  intimated  that 
the  scope  of  a  statute  of  this  type  is 
limited  to  operations  directly  con- 
nected with  the  actual  digging  and 
transportation  of  coal  after  it  has 
been  discovered. 


*  Hemmingson  v.  Carbon  Hill  Coal 
Co.  (Idll)  62  Wash.  28, 112  Pac.  1111 


(rock  fell  on  plaintiff  while  engaged 
in  timbering  tunnel).  C.  B.  l* 


GEORGE  S.  MAWHINNEY,  Respt, 

V. 

MILLBROOK  WOOLEN  MILLS,  Appt 

New  Torle  Court  of  Appeals— Hay  81,  1921, 
(231  N.  Y.  290,  182  N.  E.  93.) 

War  —  goyernment  order  as  excuse  for  postponement  of  dTlIian  order. 

1.  The  receipt  of  an  order  by  a  mill  for  cloth  for  Army  uniforms  during 
war  is,  although  it  was  sought  by  the  owner  of  the  mill,  a  valid  excuse 
for  postponing  the  filling  of  prior  civilian  orders,  under  tiie  provisions 
of  the  National  Defense  Act,  providing  that  government  orders  at  such 
time  shall  take  precedence  over  all  other  orders  and  (contracts  placed  with 
any  individual. 

[See  note  on  this  gitestion  beginning  on  page  1512.1 


Appeal  —  right  to  pa»s  on  weight  of 
evidence. 

2.  The  appellate  division  of  the  su-> 
preme  court  cannot  pass  upon  the 
weight  of  evidence  to  sustain  a  defense 
which  was  stricken  out  by  the  trial 
court. 

—  refusal  of  request  to  find  —  ques- 
tion of  law. 

S.  A  question  of  law  is  raised,  to  be 
passed  upon  by  the  court  of  appeals,  by 
refusal  of  requests  to  find,  sustained 
by  uncontradicted  evidence  and  not  in- 
consistent with  findings  already  made. 


War   —   precedence   of   govenmort 
orders  —  necessity  of  order. 

4.  An  executive  order  directing  the 
preference  of  government  orders  dur- 
ing time  of  war  is  not  necessary  to  ef- 
fect such  preference  under  the  Nation- 
al Defense  Act,  providing  that  govern- 
ment orders  at  such  time  shall  taks 
precedence  over  all  other  orders  and 
contracts  placed  with  any  individual 

[See  notes  in  8  A.L.R.  23;  9  AX3. 
1510;  11  A.LJI.  1429.] 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Second  Department,  affirming  a  judgment  of  a  Trial 
Term  for  Richmond  County  in  favor  of  plaintiff  in  an  action  brout^t  to 
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recover  damages  for  alleged  breach,  of  a  contract  to  manufacture  sell,  an^ 

deliver  certain  cloth.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Herbert  C.  Smyth  and  Rod-     woolens  at  the  price  of  $1.75  per 


eric  Wellman,  with  Messrs.  Welhnan, 
Smyth,  &  Scofield,  for  appellant: 

The  order  as  originally  placed  in- 
voked the  National  Defense  Act,  re- 
quired precedence,  and  excused  delay  in 
tiie  performance  of  plaintiff's  contract. 

Stewart  v.  Stone,  127  N.  Y.  500,  14 
L.R.A.  215,  28  N.  E.  596;  Dolan  v.  Rod- 
gers,  149  N.  Y.  489,  44  N.  E.  167;  Heine 
V.  Meyer,  61  N.  Y.  171;  Bally  v.  De 
Crespigny,  L,  R.  4  Q.  B.  180,  88  L.  J.  Q. 
B.  N.  S.  98, 19  L.  T.  N.  S.  681,  17  Week. 
Rep.  494,  15  Eng.  Rol.  Cas.  799;  Metro- 
politan Water  Bd.  v.  Dick,  K.  &  Co. 
[1918]  A.  C.  119,  8  B.  R.  C.  483,  87 
L.  J.  K.  B.  N.  S.  370,  117  L.  T.  N.  S. 
766,  82  J.  P.  61,  84  Times  L.  R.  113, 
62  Sol.  Jo.  102,  23  Com.  Cas.  148,  16 
L.  G.  R.  1,  Ann.  Cas.  1918C,  390;  Rox- 
ford  Knitting  Co.  v.  Moore  &  Tiemey, 
11  A.L.R.  1416,  —  CCA.  — ,  265  Fed. 
177. 

Mr.  Thomas  G.  Prioleao,  for  re- 
spondent: 

In  view  of  the  unanimous  affirmance 
of  the  judgment,  there  being  presented 
here  no  exception  to  the  admission  or 
exclusion  of  evidence,  the  sole  question 
for  this  court  to  determine  is  whether 
the  legal  conclusions  that  defendant,  in 
failing  to  driver  the  90  pieces  of  woolen 
cloth,  breached  its  contract,  and  that 
plaintiff  was  thereby  damaged,  were 
justified  upon  the  facts  as  they  were 
found. 

McManus  v.  McManus,  179  N.  Y; 
838,  72  N.  E.  235;  Krekeler  v.  AuJbach, 
169  N.  Y.  372,  62  N.  E.  416;  Peoole 
v.  Steeplechase  Park  Co.  218  N.  Y.  480, 
113  N.  E.  521,  Ann.  Cas.  1918B.  1099; 
Poel  V.  Brunswick-Balke-Collender  Co. 
216  N.  Y.  310,  110  N.  E.  619;  Lancas- 
ter Beach  Sea  Beach  Improv.  Co.  v. 
New  York.  214  N.  Y.  4,  108  N.  E.  90; 
Ryan  v.  Franklin,  199  N.  Y.  347,  92 
N.  E.  673;  Re  Lee,  220  N.  Y.  537,  116 
N.  E.  352;  Saxon  v.  Erie  R.  Co.  221  N. 
Y.  179,  116  N.  E.  983;  Kavanaugh  v. 
Commonwealth  Trust  Co.  223  N.  Y. 
103,  119  N.  E.  237. 

Crane,  J.,  delivered  the  opinion  of 
the  court: 

On  the  9th  day  of  February,  1917, 
the  plaintiff  and  the  defendant  en- 
tered into  a  contract  in  vrriting 
wherein  and  whereby  the  defendant 
agreed  to  manufacture,  sell,  and  de- 


yard.  Deliveries  were  to  be  made 
during  the  months  of  May,  June, 
and  July  in  the  year  1917.  The 
only  deliveries  made  were  10  pieces, 
for  which  the  plaintiff  duly  paid. 
The  balance  of  the  order  the  defend- 
ant failed  to  manufacture  and  de- 
liver. The  time  for  the  delivery  of 
the  remaining  90  pieces  of  woolens 
was  extended  until  the  latter  part  of 
October  or  the  early  part  of  Novem- 
ber, 1917.  The  findings  state  that 
the  extension  was  made  until  Octo- 
ber or  November,  1918,  and  so  we 
find  it  in  the  request  to  find  which 
was  refused.  This,  I  am  quite  cer- 
tain, is  a  mistake,  as  in  January, 
1918,  the  plaintiff's  lawyer  wrote  a 
letter  demanding  damages  for 
breach  of  the  contract. 

On  May  11,  1917,  the  defendant 
made  a  contract  with  the  United 
States  government  through  Colonel 
M.  Gray  Zaliniski,  Quartermasters 
Corps,  U.  S.  A.,  whereby  it  agreed 
to  furnish  200,000  yards  of  melton, 
and  made  deliveries  in  June,  Julyi 
August,  September,  October,  No- 
vember, and  December.  Deliveries 
were  to  be  made  at  the  depot  of  the 
Quartermasters  Corps,  Boston,  Mas^ 
sachusetts.  Another  contract  wa^ 
made  between  the  same  parties  on 
July  27,  1917,  for  100,000  yards  of 
the  same  woolen,  deliveries  to  be 
made  in  the  months  of  September; 
October,  November,  and  December; 
On  August  25,  1917,  another  con- 
tract was  executed  for  360,000 
yards,  deliveries  to  be  made  every 
month  from  December  to  June^ 
1918,  and  on  November  6,  1917,  a 
still  further  agreement  vraa  exe- 
cuted for  380,000  yards,  deliveries 
to  be  made  every  month  to  Decem- 
ber, 1918,  with  the  exception  of 
June.  These  government  orders 
were  for  olive  drab  meltons  to  he 
made  into  uniforms  for  the  soldiers. 

The  first  order  was  the  result  of 
a  visit  by  Emanuel  Kapl&n,  treas- 
urer of  the  defendant,  **>  Colond 


liver  to  the  plaintiff  100  pieces  of    Horton  in  Washington,  iot  the  purr 
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pose  of  showing  how  the  govern- 
ment could  use  less  virgin  wool  in 
overcoating  by  using  a  certain  per- 
centage of  reworked  wool.  Colonel 
Horton  sent  him  to  Colonel  Penrose 
at  Philadelphia,  at  which  interview 
the  following  conversation  took 
place:  "I  showed  Colonel  Penrose 
this  fabric,  and  spoke  to  him  about 
this  fabric,  in  view  of  the  fact  we 
have  made  goods  previous  to  this 
time  for  the  allied  countries,  where 
reworked  wool  could  be  used  in 
army  fabric,  and  Colonel  Penrose 
said  to  me,  after  a  long  conversa- 
tion about  the  qualities  and  benefits 
and  so  forth,  that  the  reworked  wool 
had  been  accepted  by  the  govern- 
ment. He  said,  'Won't  you  make 
cloth  for  the  government?'  I  said 
that  'I  couldn't  go  ahead,  because  we 
were  all  sewed  up  to  the  civilian 
trade,  and  that  we  are  held  in  high 
esteem  with  the  civilian  trade;  we 
bad  a  good  reputation,  we  made  a 
big  name,  and  we  were  well  known 
In  the  country  for  our  class  of 
fabrics;'  and  h^  said,  'Don't  you 
know  that  the  gOYei;pment  comes 
first?'  I  said,  'Yes,  Colonel  Pen- 
rose ;  but  in  a  condition  of  this  kind, 
where  the  mill  has  got  to  deliver 
to  the  civilian  trade,  I  don't  think 
at  the  present  time  we  can  take  on 
that  scale.'  'Well,'  he  said,  'you 
know  the  government  comes  first. 
You  proceed,  and  you  will  have  a 
letter  that  you  will  have  to  give  the 
government  precedence  of  the  de- 
Hveries.'  The  following  day  we  got 
notice  the  contract  would  come 
along." 

' '  On  June  16,  1917,  Lieutenant 
€olonel  Williamson,  depot  quarter- 
master at  Boston,  wrote  the  defend- 
ant that  there  should  be  no  delays 
in  the  deliveries  of  the  melton,  and 
said:  "Orders  from  the  govern- 
ment must  take  precedence;  there- 
ford,  in  order  to  carry  out  the  above 
you  are  hereby  reeducated  to  employ 
all  available  machmery  and  means 
at  your  command  in  order  to  expe- 
dite deliveries." 

,  On  June  27,  1917,  Colonel  Zaliri- 
iski,  with  whom  the  contracts  had 
been  made,  wrote  to  the  committee 


on  supplies.  Council  of  National  De- 
fense, at  Washington,  District  of 
Columbia,  that  the  Millbrook  Woolen 
Mills,  Incorporated,  were  under  eon- 
tract  to  furnish  200,000  yards  of 
30-ounce  melton  and  were  having 
trouble  with  their  civilian  customers 
over  deferred  shipments.  He  re- 
quested that  the  customary  comma- 
nication  be  sent  to  the  mills,  author- 
izing them  to  defer  commercial 
commitments  so  as  not  to  interfere 
with  the  deliveries. 

The  Council  of  National  Defense, 
established  by  an  act  of  Congress 
passed  August  26,  1916  (39  U.  S. 
Stat.  619),  consisted  of  the  Secre- 
tary of  War,  Secretary  Of  the  Na\7, 
Secretary  of  the  Interior,  Secretary 
of  Agriculture,  Secretary  of  Com- 
merce, and  the  Secretary  of  Labor. 
This  Council  of  National  Defense  on 
July  2d,  through  its  committee  on 
supplies,  wrote  the  following  letter 
to  the  Millbrook  Woolen  Mills,  In- 
corporated :  "Dear  Sirs : — Please 
note  that  we  desire  prompt  delivery 
on  the  200.000  y»rds  of  30  oz.  mel- 
ton which  you  are  under  contract  to 
furnish  the  government,  and  that 
you  defer,  if  necessary,  all  commer- 
cial commitments  that  may  inter- 
fere with  your  deliveries  on  these 
goods." 

Up  to  this  time,  while  the  defend- 
ant was  proceeding  with  the  gov- 
ernment orders,  it  had  not  executed 
a  written  contract  under  the  May 
11th  agreement  with  Colonel  Za- 
liniski.  There  was  some  misunder- 
standing regarding  its  terms. 
Therefore,  on  July  23,  1917,  Colonel 
Zaliniski  wrote  the  mills  that  the 
Secretary  of  War  had  advised  that, 
unless  it  signed  the  contract  with 
the  terms  agreeable  to  the  War  De- 
partment, the  government  would 
take  control  of  its  plants  under 
§  120  of  the  National  Defense  Act 
Later,  and  on  October. 8,  1917,  a 
letter  from  Captain  Poole,  of  the 
Quartermaster's  Department,  to  the 
cafendant,  stated:— "The  needs  of 
the  troops  are  so  great  that  you  are 
asked  to  use  your  utmost  endeavor 
to  make  deliveries." 

And    finally,   on   November  24, 
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1917,  Newton  D.  Baker,  Secretary 
of  War,  addressed  to  theMiilbrook 
Woolen  Mills,  Incorporated,  a  notice 
stating  that  the  President  of  the 
United  States,  pursuant  to  the  au- 
thority vested  in  hiin,  requisitioned 
for  public  use  connected  with  the 
common  defense :  "(a)  All  cloth  in 
your  possession  now  ready  for  de- 
livery to  the  United  States  govern- 
ment; and  (b)  all  cloth  now  in 
process  of  manufacture  by  you  for 
the  United  States  government,  the 
same  to  be  completed  to  conform  to 
the  requirements  of  your  contract." 

The  notice  .further  directed  the 
mills  to  utilize  all  machinery  exclu- 
sively in  the  production  of  cloth  con- 
tracted for. 

Shortly  after  the  first  government 
contract,  ajid.on.  May  18,  1917,  the 
Millbrook  Woolen  Mills  notified  the 
plaintiff  that  at  the  urgent  request 
Qf  the  United  States  government  it 
had  taken  on  a  large  contract  for 
uniform  cloth  to  be  delivered  as 
soon  as  possible,  and  that  it  was 
necessary  to  devote.  50  per  cent  of 
its  looms  solely  to  the  manufacture 
of  this  cloth.  It  requested  its  cus- 
tomers to  cancel  30  per  cent  of  the 
orders  undelivered.  Again  on  June 
29, 1917,  it  wrote  to  Mr.  Mawhinney 
another  note,  stating  as  follows: 
"We  note  that  you  have  not  as  yet 
complied  with  the  request  made  by 
our  mill  in  their  letter  of  May  18th 
that  you  cancel  30  per  cent  of  your 
order  remaining  undelivered  on  that 
date.  As  explained,  owing  to  their 
obligations  to  the  government,  it  is 
impossible  to  fill  our  civilian  orders 
complete." 

By  letter  of  August  28,  1917,  the 
defendant  wrote  the  plaintiff  that 
it  vyould  do  its  best  to  comply  with 
the  plaintiff's  demand  for  woolens, 
but  that,  owing  to  the  fact  that  the 
major  part  of  the  mill's  production 
was  devoted  towards  filling  the  gov- 
ernment order,  deliveries  on  civilian 
accounts  had  been  delayed.  The  last 
communication  to  the  plaintiff  was 
December  1,  1917,  and  notified  him 
that  because  of  the  commandeering 
of  all  materials  and  machinery  the 
defendant  deemed  the  plaintiff's  or- 
ders to  be  canceled. 


There  is  no  question  but  that  the 
government  orders  under  tiie  con- 
tracts beginning  May  11,  1917, 
utilized  the  defendant's  looms  and 
delayed  or  prevented  the  execution 
of  the  plaintiff's  contract. 

On  these  facts,  the ,  plaintiff 
brought  this  action  to  recover  dam- 
ages for  breach  of  contract,  and  has 
been  awarded  a  judgment  of  $10,- 
393.45  by  the  court,  a  ju^  trial  hav- 
ing been  waived.  The  defenses  set 
up  in  the  answer  were  three.  The 
first  defense  set  up  the  government 
contracts  and  alleged  that  their  ex- 
ecution necessarily  curtailed  the 
civilian  output.  The  second  defense 
pleaded  the  National  Defense  Act 
and  that  pursuant  thereto  the  de- 
fendant desisted  from  making  de- 
liveries to  the  plaintiff.  The  third 
defense  reiterated  the  first  two,  and 
set  forth  the  various  government 
commands  above  stated,  and  alleged 
that  by  reason  of  them  the  plain- 
tiff's contract  was  delayed  and  ter- 
minated. The  answer  on  the  trial 
was  also  amended  so  as  to  extend 
the  time  of  delivery  under  the  plain- 
tiff's contract  to  October  or  Novem- 
ber, 1917. 

The  learned  trial  jud^e  deemed 
that  the  facts  did  not  justify  the 
defenses,  and  that  the  defenses ' 
pleaded,  in  view  of  the  facts,  were 
insufiicient,  and  in  his  very  able 
opinion  stated  that  he  struck  out 
these  defenses  and  the  evidence  to 
sustain  them,  and  gave  judgment  for 
the  plaintiff  as  above  stated.  The 
appellate  division  unanimously  af- 
firmed the  trial  court,  except  that  it 
reinstated  the  third  defense  and  the 
evidence  relating  thereto,  making 
new  findings  of  fact  in  conformity 
with  its  conclusion. 

The  defendant  has  not  had  the 
benefit  of  a  trial  court  passing  on 
the  weight  of  the  evidence  to  sus- 
tain the  third  defense.     It  was  all 
stricken  out.  .  The  appellate  divi- 
sion passed  upon  it. 
This  it  could  do  on  fo"  p«"  ."oJ'** 
review,  but  not  in  JI^','d5sn*eS* 
the    first    instance. 
This  might  require  a  reversal  and 
a  new  trial,  but  we  p^ss  the  point, 
as  there  is,  in  our  o-tt\tvvo^»  ^'^  ^^'^ 
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conflict  in  the  testimony  as  to  pre- 
sent a  disputed  question  of  fact. 

The  case  comes  here,  therefore, 
after  a  unanimous  affirmance,  by 
permission  of  this  court.  The  nar- 
row question  presented  is  whether 
requests  to  find,  made  of  the  trial 
court,  were  refused,  which,  on  un- 
conti^icted  evidence,  should  have 
been  decided  in  the  defendant's 
favor,  and  which  requests  were  not 
inconsistent  with  the  findings  al- 
-retiiMiof  'eady     made.       If 

reqneat  to   llnd—  SUch     be    the     CaSC, 

•.e.«o«  o«  i*w.  ^.jjgj^  ^  question  of 
law  is  presented  for  this  court  to 
review.  Le  Gendre  v.  Scottish 
tfnion  &  Nat  Ins.  Co.  183  N.  Y. 
892,  76  N.  E.  472;  Bedlow  v.  New 
York  Floating  Dry  Dock  Co.  112 
N.  Y.  263,  2  L.R.A.  629,  19  N.  E. 
800. 

Requests  to  find,  Nos.  4,  6,  and  6, 
presented  such  a  question.  In  effect 
they  were  that  the  President, 
through  the  War  Department, 
placed  an  order  with  the  defendant 
for  woolen  cloth,  and  that,  in  con- 
formity with  such  order  and  the 
three  contracts  made,  defendant 
was  obliged  to  give  precedence  to 
the  government  over  the  plaintiff's 
contract,  which  necessitated  the 
delay. 

There  was  no  dispute  about  these 
facts,  as  appears  from  the  above 
correspondence  and  agreements. 
The  court  refused  to  make  these 
findings,  because  it  believed  that  the 
facts  constituted  no  defense.  It 
was  of  the  opinion  that,  conceding 
all  the  above  facts,  no  such  order 
was  made  prior  to  November  24, 
1917,  as  required  the  defendant  to 
give  precedence  to  the  government 
under  the  National  Defense  Act. 

With  this  conclusion  we  cannot 
agree.  Section  120  of  the  National 
Defense  Act  (39  Stat,  at  L.  213, 
chap.  134,  Comp.  Stat.  §  8115,  9 
Fed.  Stat.  Anno.  2d  ed.  p.  1348) 
provides:  The  President,  in  time 
of  war  or  when  war  is  imminent, 
is  empowered,  through  the  head  of 
any  department  of  the  government, 
in  addition  to  the  present  author- 
ized methods  of  purchase  or  pro- 


curement to  place  an  order  with 
any  individual  firm,  associatiot, 
company,  corporation,  or  organized 
manufacturing  industry  for  such 
product  or  material  as  may  be  re- 
quired. .  .  .  Compliance  with 
all  such  orders  for  products  or  ma- 
terial shall  be  obligatory,  .  .  . 
and  shall  take  precedence  over  all 
other  orders  and  contracts  heretx>- 
fore  placed  with  such  individual, 
firm  [etc.]  .  .  .  and  any  in- 
dividual, firm  [etc.]  .  .  .  who 
shall  refuse  to  give  to  the  United 
States  such  preference  in  the  matter 
of  the  execution  of  orders.  .  .  . 
The  President,  through  the  head  of 
any  department  of  the  government 
...  is  hereby  authorized  to  take 
immediate  possession  of  any  such 
plant  or  plants.  .  .  .  Any  in- 
dividual, firm  [etc.],  .  .  .  fail- 
ing to  comply  with  the  provisions 
of  this  section,  shall  be  deemed 
guilty  of  a  felony,  and  upon  con- 
viction shall  be  punished  by  impris- 
onment for  not  more  than  three 
years  and  by  a  fine  not  exceedinf 
$50,000." 

We  do  not  interpret  this  act  of 
Congress  to  mean  that  the  govern- 
ment through  the  President  or  head 
of  the  War  Depart- 
ment  was  required  Ji'S^nSSlrr** 
in  every  case  to  is-  ^.Tj^.TSSST 
sue  an  order  direct- 
ing a  preference  in  government 
work.  Upon  placing  an  order  for 
material,  the  act  gave  the  prefer- 
ence; nothing  had  to  be  said  about 
it.  The  country's  unpreparedness 
when  we  entered  the  war  in  April, 
1917,  and  the  necessity  for  haste 
in  the  manufacture  of  clothing,  am- 
munition, equipment  of  all  kinds, 
together  with  ships  for  transporta- 
tion, are  well  known.  All  these  were 
as  necessary  as  men.  Every  agency 
acted  with  the  utmost  expedition. 
Time  was  the  essence  of  all  move- 
ments. It  was  paramount.  The 
Allies  were  continually  pressing  for 
speedy  assistance.  When,  there- 
fore, the  government  made  con- 
tracts for  clothing  and  requested 
through  its  proper  Army  ofBcers 
that  ddivery  be  made  as  speedily 
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«8  posisible,  and  that  ptecedence  be 
given  over  all  civilian  matters,  these 
:were  orders  which  came  within  the 
spirit,  purpose,  and  meaning  of  this 
act  of  Congress.  Power  was  given 
to  the  President  and  the  heads  of 
departments  to  use  force  where 
necessary,  and  to  take  over  plants 
for  procuring  necessary  material, 
but  this  was  not  the  first  step;  it 
was  the  last  action  to  be  taken,  and 
then  only  with  those  who  refused 
'to  comply  with  the  orders  and  de^ 
nands  of  the  government.  It  was 
a  reserve  power,  only  to  be  used 
where  necessary.  When  contracts 
were  made  or  orders  placed  for 
goods,  and  expedition  was  required 
and  demanded,  the  exigencies  of  the 
situation,  coupled  with  these  verbal 
or  written  directions  of  the  govern- 
ment officials  in  charge  of  the  work, 
mnde  precedence  obligatory  under 
this  act  of  Congress.  It  is  unrea- 
sonable to  suppose,  when  we  con- 
sider the  pressure  under  which  the 
heads  of  all  departments  were  work- 
ing, that  the  innumerable  orders 
given  for  shoes,  clothes,  ammuni- 
tion, and  all  equipment  for  the 
Army  should  require  a  personal 
order  from  the  Secretary  of  War 
before  civilian  contracts  could  be 
stayed  for  government  work.  The 
order  or  direction  from  the  quarter- 
master whose  duty  it  was  to  procure 
the  goods  as  speedily  as  possible, 
or,  as  in  this  case,  from  the  Council 
of  National  Defense,  including  the 
Secretary  of  War,  directing  such  a 
preference,  brings  the  case  within 
the  spirit  and  the  letter  of  this  act 
of  Congress.  In  fact,  having  the 
reserve  power  to  take  over  plants 
or  to  imprison,  a  request  made  by 
the  proper  officials  for  all  haste  pos- 
sible in  deliveries  would  amount  to 
the  same  tiling  as  a  mandate  com- 
pelling a  preference.  The  willing- 
ness and  desire  of  a  manufacturer 
to  serve  the  government  under  such 
circumstances  and  conditions  in 
preference  to  civilian  trade  cannot 
be  presumed  to  be  a  mere  desire  to 
profiteer.  But,  whethor  it  be  or 
not,  it  is  the  government  we  must 
think  of  and  its  necessity  for  pres- 


■ervation;  it  needed'  eqoipmait  at 
once,  and  this  required  that  all  else 
be  laid  aside  irrespective  of  the  mo- 
tive of  the  maniUacturer  in  com^ 
plying.  The  one  who  gave  his  serv- 
ice with  alacrity  under  such  condi- 
tions should,  at  least,  be  considered 
iltnth  as  much  favor  as  he  who  held 
back  until  threatened  or  his  prop- 
erty commandeered.  The  laggard 
who  feared  the  financial  results  un- 
der his  civilian  contracts  merits  no 
encouragement.  The  fact  that  the 
defendant  may  have  sought  or  wel- 
comed the  government  work  is  im- 
material. The  fact  is,  the  govern- 
ment gave  it  orders  which  had  to 
be  filled  at  once.  The  act  of  Con- 
gress, the  necessity  of  the  times, 
brooked  no  delay.   . 

The  correspondence  in  this  case 
shows  that  all  the  insistence  for 
haste  and  for  preference  came  from 
the  Army  officials,  in  charge  of  the 
work  and  the  Council  of  National 
Defense.  It  cannot  be  imagined 
these  these  officials  were  acting  in 
behalf  of  the  defendant  and  that 
their  demands  were  not  genuine. 
It  was  not  the  defendant  or  its  offi- 
cials who  created  the  situation.  It 
was  the  government  df  the  United 
States  acting  through  its  Army 
officers. 

The  undisputed  facts  in  this  case 
show  that  the  government  made 
contracts  for  woolens  with  the  de- 
fendant which  required  the  use  of 
its  looms  and  materials  and  pref- 
erence in  the  execution  of  the  work. 
This  preference  was  necessitated 
within  the  meaning  and  purpose  of 
the  above  act  of  Congress,  and  con- 
stituted a  good  defense  for  the  de- 
lay or  cancelation  of  the  plaintiff.'s 
contracts. 

Under  a  similar  state  of  facts  the 
same  conclusion  has  been  reached 
by  the  circuit  court  of  appeals,  sec- 
ond circuit,  in  Roxford  Knitting  Co. 
V.  Moore  &  Tierney,  11  A.L.R. 
1415,  —  C.  C.  A.  — ,  265  Fed.  177. 
It  has  also  been  held  that,  where  the 
performance  of  a  contract  is  sus- 
pended by  government  work  for  a 
material  length  of  time,  execution 
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of  the  contract  is  entirely  excused. 
Metropolitan  Water  Bd.  v.  Dick,  K. 
&  Co,  [1918]  A.  C.  p.  119,  8  B. 
R.  C.  483,  87  L.  J.  K.  B.  N.  S.  870, 
117  L.  T.  N.  S.  766,  82  J.  P.  61, 
34  Times  L.  R.  113,  62  Sol.  Jo.  102, 
23  Com.  Cas.  148,  16  L.  G.  R.  1, 
Ann.  Cas.  1918C,  390  (House  tit 
Lords). 
Where  this  act  of  Congress  ap> 

{>lies  and  government  work  has  de- 
ayed  the  execution  of  other  con- 
tracts, such  delay  is 
;S?eV'.""«*«^   excused  at  law;  it 
for  poNtponr-       IS  a  defense  to  an 

ment^of  clvlll..     ^^.y^^    j^^  ^   ^^^^y^ 

of  contract.  Dolan 
V.  Rodgers,  149  N.  Y.  489,  493,  44 
N.  E.  167;  Metropolitan  Water  Bd. 
V.  Dick,  K.  &  Co.  supra;  Re  Ship- 


ton,  A.  &  Co.  [1915]  3  E.  B.  676, 
[1915]  W.  N.  304,  84  L.  J.  K.  R 
N.  S.  2137,  31  Times  L.  R.  598j 
Oakman  v.  Boyce,  100  Mass.  477. 

The  requests  to  find  above  men- 
tioned should  have  been  granted  by 
the  trial  court,  having  been  estab- 
lished by  uncontradicted  evidence: 
They  constitute,  for  the  reasons 
stated,  a  full  and  complete  defense 
to  the  alleged  breach  of  contract  set 
up  by  the  plaintiff.  We  therefore 
reverse  the  judgments  below,  and 
grant  a  new  trial,  costs  to  abide  the 
event. 

Hiscock,  Ch.  J.,  and  Hogan,  Cai^ 
dozo,  McLaughlin,  and  Andrews, 
JJ.,  concur. 

Chase,  J.,  concurs  in  result 


ANNOTATION. 

Rights  of  partieB  to  contracts  the  performance  of  Whidi  is  interfered  widi  or 
prevented  by  war  conditions  or  acts  of  government  in  prosecution  of  war. 


I.  Introduction,  1512. 
II.  In  sreheral: 

a.  Where    subject-matter    of    con- 

tract or  means  of  performance 
has  been  requisitioned,  or  put 
ander  governmental  control, 
1512. 

b.  Effect  of  requisition  of  chartered 

vessel,  1614. 

c.  Where  performance  involves  do- 

ing of  illegal  act,  1516. 

d.  Change  in  conditions  due  to  war 

as  destroying  basis  of  contract, 
1516. 

e.  Right    to    resume    performance 

after  cessation  of  government- 
al interference,  1519. 

Z.  Introduction, 
The  earlier  cases  involving  the 
question  above  stated  are  collected  in 
the  annotation  in  3  A.L.R.  21,  and 
supplemental  annotations  in  9  A.L.R. 
1609,  and  11  A.L.R.  1429. 
U.  In  general. 

a.  Where  aubieeUmatter  of  contract  or 
mean*  of  perfomutnce  has  been  re- 
quMtloned,  or  put  under  governmental 
control. 

(Supplementing  annotations  in  S 
A.L.R.  22,  9  A.L.R.  1510,  and  H  A,L.R. 
1429.) 


IIL  Effect  of  provision  in  contract  sus- 
pending or  excusing  perform- 
ance in  certain  contingencies: 

a.  As  excluding  doctrine  of  com- 

mercial  frustration,  1520. 

b.  As  covering  situation  occasioned 

by  war: 

1.  In  charter  parties  or  bills  cf 

lading,  1620. 
(Wo  deoUioiu  hettiM  <m  <M*  poM.) 

2.  In  contracts  of  sale,  1620. 
S.  In  other  contracts,  1521. 
(J^o  decMom  herein  on  tltii  pofst.) 

A  requisition  of  the  subject-matter 
of  a  contract  of  sale  by  the  govern- 
ment in  time  of  war  constitutes  an  ex- 
cuse for  nonperformance  by  the  par^ 
who  obeyed  the  requisition.  Tiple^ 
Grossman  Lumber  Co.  v.  Forrest  City 
Box  Co.  (1921)  —  Ark.  — ,  229  S.  W. 
17. 

.  In  the  reported  case  (Mawhinnki 
V.  MiLLBROOK  Woolen  Mills,  ante^ 
1506),  it  is  held  that  the  eflfect  of  ths 
National  Defense  Act,  §  120  (39  SUt 
at  L.  218,  214,  chap.  134,  Comp.  Stst 
§§  3115f-S115h,  9  Fed.  Stat  Aaao. 
2d  ed.  p.  1S43),  which  provides  tlurt 
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•When  an  order  J«  placed  -'by  the  gov- 
ernment, "compliance  wit^  all  such 
orders  for  products  or  materials  to  be 
obligatory"  and  "shall  take  preced- 
ence over  all  other  orders  and  con- 
tracts theretofore  placed  with  such 
individual,  firm,  or  corporation,"  is  to 
exonerate  a  manufacturer  whose  ca- 
pacity is  engrossed  with  government 
orders  from  liability  for  nonperform- 
ance of  its  pre-existing  contracts,  al- 
though no  formal  order  was  issued  di- 
recting a  preference  in  government 
work.  This  decision  reverses  (1919) 
188  App,  Div.  971,  76  N.  Y.  Supp.  910, 
Which  modifies  and  affirms  (1018)  105 
Misc.  99,  172  N.  Y.  Supp.  461,  to  which 
reference  is  made  in  the  annotation 
in  3  A.L.R.  pp.  23,  24. 

The  fact  that  a  manufacturer  of 
lumber  has  been  engaged  in  furnish- 
ing lumber  to  a  third  party,  used  in 
packing  food  products  for  transpor- 
tation for  the  government,  will  not  ex- 
onerate him  from  liability  for  nonper- 
formance of  a  contract,  where  he  fails 
to  show  that  he  was  acting  under  a 
requisition,  either  directly  or  indi- 
rectly. Tipler-Grossman  Lumber  Co. 
V.  Forrest  City  Box  Co.  (Ark.)  supra. 

In  Claddagh  S.  S.  Co.  v.  Steven  & 
Co.  ri919]  S.  C.  (Scot.)  132.  digested 
in  Mews,  Dig.  1920,  cols.  290,  291,  a 
company  which  owned  two  ships,  one 
of  which  was  free  and  the  other  under 
requisition  by  the  government,  on  re- 
ceiving an  offer  to  purchase  the  free 
ship,  refused  to  sell  one  without  the 
other,  and  eventually  concluded  a  ver- 
bal agreement  for  the  sale  of  both 
ships  for  a  lump  sum.  With  the  ac- 
quiescence of  both  parties  this  agree- 
ment was  embodied  by  the  ship  brok- 
ers in  two  contracts,  and  the  lump 
sum  was  apportioned  between  the  two 
ships.  Delivery  of  each  ship  was  to 
be  made  by  bill  of  sale,  and  the  price 
paid  when  the  ship  passed  a  dry  dock 
inspection.  Before  the  free  ship  had 
passed  her  inspection,  she  was  requi- 
sitioned by  the  government.  The  pur- 
chasers thereupon  refused  to  accept 
delivery  or  pay  the  price  of  either 
ship.  It  was  held  with  regard  to  the 
ship  that  had  been  free  that,  as  the 
setters  were  unable  to  deliver  what 
t^/ey  had  contracted  to  deliver — name- 


ly, a  free  shipr-the  purchasers  were 
not  In  breach  of  contract  in  refusing 
to  carry  through  the  transaction ;  and, 
with  regard  to  the  other  ship,  that  as 
the  evidence  showed  that  the  object 
of  the  two  contracts  was  to  give  effect 
to,  and  not  to  supersede,  the  original 
agreement  for  the  sale  of  the  two 
ships  together,  the  purchasers  were 
entitled  to  refuse  to  accept  delivery 
of  and  to  pay  for  one  ship  without  the 
other. 

In  Rader  v.  Northrup-Williams  (Do. 

(1920)  —  C.  C.  A.  — ,  269  Fed.  592, 
it  was  held  that  the  seller  of  goods 
was  not  entitled  to  damages  for  the 
buyer's  rescission  on  account  of  de- 
lay in  performance,  on  the  ground 
that  such  delay  was  due  to  the  fact 
that  ship.nent  could  not  be  made  with- 

'out  a  government  permit,  which  it 
was  the  buyer's  duty  to  obtain,  where 
it  appeared  that  permits,  when  neces- 
sary,' were  furnished  only  to  those 
who  were  actual  .y  ready  to  ship,  and 
that  the  seller  was  never  in  that  posi- 
tion. 

In  Fierson  &  Co.  v.  American  Steel 
Export  Co.  (1920)  194  App.  Div.  555, 
185  N.  Y.  Supp.  527,  it  was  held  that 
where  the  time  for  delivery  of  goods 
ordered  had  been  extended  from  time 
to  time  by  consent  of  both  parties,  on 
account  of  inability  of  the  seller  to  fill 
the  order  and  subsequent  difficulties 
encountered  by  the  buyer  in  procur- 
ing an  export  license,  the  buyer  could 
not  thereafter  rescind  upon  the 
ground  of  the  seller's  inability  to 
make  shipments  during  the  delivery 
period. 

A  manufacturer  of  lumber  pro- 
hibited by  the  government  from  filling 
orders  without  permission  is  not 
thereby  exonerated  from  liability  for 
failure  to  fill  an  order  previously  ac- 
cepted by  him,  where  he  fails  to  es- 
tablish that  he  has  exercised  diligence 
and  good  faith  in  endeavoring  to  ob- 
tain such  permission.  Washington 
Mfg.    Co.    V.    Midland    Lumber    Co. 

(1921)  —  Wash.  — ,  194  Pac.  777. 
Difficulty  experienced  by  the  seller 

of  goods  in  procuring  material,  arising 
out  of  the  fact  that  the  United  States 
government  was  requiring,  and  In  fact 
commandeering,  a  large  amount  of  the 
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'  same  material  for  aa«  in  making 
aeroplanes,  is  not  due  to  the  acts  of 
the  public  enemy  within  the  meaning 
of  a  statutory  provision  that  the  want 
of  performance  of  an  obligation  is  ex> 
cused  when  prevented  by  the  act  of 
public  enemies.  Dwight  v.  Callaghan 
(1921)  —  Cal.  App.  — ,  199  Pac.  838. 

A  statute  enacting  that  no  person 
shall  "sell  or  enter  into  any  contract 
for  the  sale  of"  any  imported  timber 
except  to  the  holder  of  a  permit  from 
the  controller  invalidates  a  contract 
for  the  sale  of  such  timber  to  one 
who  is  not  the  holder  of  a  permit,  al' 
though  it  contains  the  condition  that 
the  buyer  shall  obtain  a  permit 
Eisen  v.  M'Cabe  [1920]  S.  G.  (Scot.) 
Ill,  digested  in  Mews,  Dig.  1920,  col. 
866. 

In  Mahmoud  v.  Ispahan!  (1921)  37- 
Times  L.  R.  (Eng.)  489,  it  was  held 
that  the  effect  of  an  order  issued  by 
the  Food  Controller  under  the  De- 
fense of  the  Realm  Regulations  and 
having  the  force  of  an  act  of  Parlia* 
ment,  which  provided:  "Until  fur- 
ther notice  a  person  shall  not  either 
on  his  own  behalf  or  on  behalf  of  any 
other  person  buy  or  sell  or  otherwise 
deal  in  any  of  the  articles  specified  in 
the  schedule  hereto,  whether  situated 
within  or  without  the  United  King- 
dom, except  under  and  in  accordance 
with  the  terms  of  a  license  issued  by 
or  under  the  authority  of  the  Food 
Controller," — ^was  to  make  a  contract 
between  a  person  having  a  license  and 
one  who  falsely  represented  that  he 
had  one  when  in  fact  he  had  not  void 
ab  initio,  although  the  order  further 
provided  that  "all  parties  to  the  pur- 
chase or  sale  of  any  of  the  articles 
specified  in  the  schedule  shall  require 
or  disclose  (as  the  case  may  be)  all 
such  information  as  may  be  necessary 
...  for  the  purpose  of  satisfying 
them  or  him  that  the  provisions  of 
this  order  have  not  been  contravened," 
and  such  inquiry  had  been  made  by 
the  party  seeking  damages  for  the 
breach  of  the  contract. 

Where,  if  a  building  contractor  had 
proceeded  with  due  diligence,  he  might 
have  completed  the  work  before  the 


taking  effect  of  a  govemmentsl  regu- 
lation prohibiting  further  building 
operations  except  by  special  i>ermi8- 
sion,  the  measure  of  damages  for 
which  he  is  liable  to  the  owner  is  not 
what  it  would  have  cost,  over  and 
above  the  contract  price,  to  do  the 
work  at  the  time  it  should  have  been 
done,  but  what  it  cost  over  and  above 
the  contract  price  to  complete  it  at 
the  time  when  it  became  lawful  to  re- 
sume operations.  Mortens  v.  Home 
Freeholds  Co.  (1921)  90  L.  J.  K  B.  N. 
S.  (Eng.)  707. 

A  case  which,  though  not  strictly 
within  the  scope  of  this  annotatioi^ 
inasmuch  as,  under  the  construction 
put  upon  the  contract,  performance 
was  not  interfered  with  by  war  condi- 
tions, is  Andersen,  M.  &  Co.  v.  North- 
west Trading  Co.  (1921)  —  Wash.  — v 
196  Pac.  630,  in  which  it  was  held  that 
a  c  1.  f.  contract  calling  for  ship> 
ment  within  a  certain  period  was  duly 
performed  on  the  part  of  the  seller  by 
delivery  within  such  period  to  a  car- 
rier by  rail  for  transportation  to  the 
coast  under  a  combination  rail  and 
water  bill  of  lading,  which,  with  the 
insurance  policy,  was  duly  tendered 
to  the  buyer,  although,  on  account  of 
the  conditions  in  trans-Pacific  coror 
merce  due  to  the  war,  the  comman- 
dering  of  vessels  by  the  government, 
the  issue  of  priorities,  and  the  con- 
gestion due  to  insufficient  facilities, 
the  shipment  did  not  go  forward  by 
water  for  several  months. 

h.  Effect    of    reqtttaltion    of    eharterei 
vessel. 

(Supplementing  annotations  in  S 
A.L.R.  24,  9  A.L.R.  1510,  and  11  ALR. 
1430.) 

In  Texas  Co.  v.  Hogarth  Shippinc 
Corp.  (U.  S.  Adv.  Ops.  1920-21,  p.  724) 
—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  a 
Rep.  612,  affirming  —  CCA.  — ,  267 
Fed.  1023,  which  affirms  without  opin- 
ion (1919)  265  Fed.  375,  set  out  in  the 
annotation  in  9  A.L.R.,  at  page  1S12| 
it  was  held  that  the  requisition  by  the 
British  government  of  a  British  diip 
in  British  waters  for  war  use,  for  « 
period  likely  to  extend  beyond  the 
time  for   the  intended   voyage,  dii- 
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solved  a  charter  party  entered  into  in 
the  United  States  by  which  the  ship, 
owner  agreed  to  furnish  such  ship 
for  such  voyage,  and  excused  him 
from  performing  it,  the  court  saying: 
"It  long  has  been  settled  in  the  Eng- 
lish courts  and  in  those  of  this  coun> 
try,  Federal  and  state,  that  where  pai> 
ties  enter  into  a  contract  on  the  as- 
sumption that  some  particular  thing 
essential  to  its  performance  will  con- 
tinue to  exist  and  be  available  for  the 
purpose,  and  neither  agrees  to  be  re- 
sponsible for  its  continued  existence 
and  availability,  the  contract  must  be 
regarded  as  subject  to  an  implied  con- 
dition that  if,  before  the  time  for  per- 
formance and  without  the  default  of 
either  party,  the  particular  thing 
ceases  to  exist  or  be  available  for  the 
purpose,  the  contract  shall  be  dis- 
solved and  the  parties  excused  from 
performing  it.  .  .  .  Here  the  ship, 
although  still  in  existence  and  entire- 
ly seaworthy,  was  rendered  unavail- 
able for  the  performance  of  the  char- 
ter party  by  the  requisition.  By  that 
supervening  act  she  was  impressed 
into  the  war  service  of  the  British 
government  for  a  period  likely  to  ex- 
tend— and  which,  as  it  turned  out,  did 
extend — long  beyond  the  time  for  the 
charter  voyage.  In  other  words,  com- 
pliance with  the  charter  party  was 
made  impossible  by  an  act  of  state,  the 
charterer  was  prevented  from  having 
the  service  of  the  ship  and  the  owner 
from  earning  the  stipulated  freight. 
The  event  apparently  was  not  antici- 
pated, and  there  was  no  provision 
casting  the  risk  on  either  party.  Both 
assumed  that  the  ship  would  remain 
available  and  that  was  the  basis  of 
their  mutual  engagements.  These,  we 
think,  must  be  regarded  as  entered 
into  on  an  implied  condition  that,  if, 
before  the  time  for  the  voyage,  the 
ship  was  rendered  unavailable  by 
such  a  supervening  act  as  the  requisi- 
tion, the  contract  should  be  at  an  end 
and  the  parties  absolved  from  liabil- 
ity under  it.  That  the  charter  party 
was  entered  into  in  this  country  is  not 
material.  The  important  considera- 
tion is .  that  it  became  impossible  of 
performance  through  a  supervening 
act  of  state,  which  operated  directly 


on  the  ship  and  the  parties  could  not 
avoid." 

In  Texas  Co.  v.  Hogarth  Shipping 
Corp.  (U.  S.)  supra,  it  was  held  that 
the  requisition  of  a  British  ship  in 
British  waters  by  the  British  govern- 
ment for  war  use  could  not  be  said  to 
have  lieen  invalid  for  lack  of  a  formal 
warrant,  where,  following  the  usual 
practice,  never  disapproved,  the  requi- 
sition order  was  communicated  to  the 
shipowner  by  a  telegram,  and  the  gov- 
ernment treated  the  telegraphic  or- 
der as  effective  by  using  the  ship  as. a 
war  transport  for  more  than  six 
months, 'and  compensated  the  owner 
accordingly. 

A  charter  of  a  vessel  for  one 
month,  with  an  option  to  the  charterer 
of  continuing  the  hire  from  month  to 
month  for  an  indefinite  period,  is  not 
terminated  by  the  requisition  of  the 
vessel  by  the  government.  Elliott 
Steam  Tug  Co.  v.  John  Payne  &  Co. 
[1920]  2  K.  B.  (Eng.)  693,  [1920]  W. 
N.  152,  90  L.  J.  K.  B.  N.  S.  89,  26  Com. 
Cas.  208,  86  Times  L.  R.  401,  123  L.  T. 
N.  S.  619. 

Where  the  owner  of  a  vessel  has,  in 
breach  of  the  charter  party,  with- 
drawn the  ship  from  the  service  ^f 
the  charterers,  and  the  vessel  was 
subsequently  requisitioned  by  the 
government,  by  which  the  owners  were 
prevented  from  restoring  her  to  the 
service  of  the  charterers  had  they 
wished  to,  the  period  during  which 
the  vessel  was  under  requisition  must 
be  excepted  in  determining  the  dam- 
ages to  which  the  charterers  are  enti- 
tled. Elliott  Steam  Tug  Co.  v.  John 
Payne  &  Co.  (Eng.)  supra.  In  dis- 
cussing the  point  the  court  said: 
"When  the  owner  is  prevented  by  the 
law  of  the  land  from  using  his  vessel 
in  the  service  of  the  charterer,  the  re- 
sult must  be  (independently  of  any 
exception)  that  the  same  law  cannot 
make  him  liable  in  damages.  It  surely 
cannot  call  upon  him  to  do  two  incon- 
sistent things  at  the  same  time. 
Reference  was  made,  however,  to  the 
judgment  of  Tindal,  Ch.  J.,  in  Davis 
v.  Garrett  (1880)  6  Bing.  724.  130  Eng. 
Reprint,  1459,  6  Eng.  Rul.  Cas.  273. 
The  passage  relied  upon,  which  I  think 
may  be  called  a  locus  classicus,  bejng 
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extremely  carefully  '  and  -  accuratfr' 
ly  expressed,  as  the  decisions  of  that 
learned  judge  so  eoirdnonly  were,  is  as 
follows :  'But  we  think  the  real 
answer  to  the  objection  is  that  no 
wrongdoer  can  be  allowed  to  appor- 
tion or  qualify  his  own  wrong;  and 
that  as  a  loss  has  actually  happened 
whilst  his  wrongful  act  was  in  opera- 
tion and  force,  and  which  is  attribut- 
able to  his  wrongful  act,  he  cannot  set 
np  as  an  answer  to  the  action  the  bare 
possibility  of  a  loss,  if  his  wrongful 
act  had  never  been  done.'  It  is  to  be 
observed  that  the  learned  judge  is 
there  dealing  with  damage  \hat  did 
arise  from,  and  in  his  words  was  at- 
tributable to  the  breach,  and  the  de- 
cision was  that  it  was  none  the  less 
recoverable  because  it  was  not  shown 
that  it  would  not  have  happened  if 
there  had  been  no  breach.  I  do  not 
read  the  principle  laid  down  to  be 
that  all  damage  occurring  during  the 
period  of  a  breach  is  to  be  treated  as 
connected  with  it  unless  the  contrary 
ia  flhown,  but  that  damages  flowing 
from  the  act  constituting  the  breach — 
In  that  case  navigating  the  vessel 
where  «nd  when  she  met  with  disas- 
ter— could  not  be  excluded  merely  be- 
eause  they  might  have  flowed  from 
navigating  her  on  the  course  con- 
tracted for.  If  the  larger  rule  indi- 
cated above  is  to  be  applied,  it  would 
seem  to  follow — indeed  I  think  it  fol- 
lows from  the  plaintiffs'  argument 
here — that  if  a  tenant  of  a  house 
wrongfully  held  over  for  a  day  after 
the  expiry  of  his  term,  and  on  that 
day  the  house  was  requisitioned,  he 
would  be  responsible  in  damages  for 
the  requisitioning.  This  is,  I  think, 
out  of  the  question.  In  my  view  the 
requisitioning,  whether  in  the  case  of 
the  vessel  in  question  In  this  action,  or 
in  the  case  of  a  house  such  as  I  have 
instanced,  is  not  to  be  regarded,  un- 
less it  is  proved  to  be  so  in  fact,  as 
arising  out  of  the  use  of  the  vessel 
or  house  at  the  time,  but  as  due  to  a 
liability  incident  to  its  mere  existence, 
and  that  the  rule  in  Davis  v.  Garrett 
(Eng.)  supra,  has  no  application." 

Apportionment  of  hire  paid  bjr  govera- 
■ient. 

When,  daring  the  continuance  of  a 


cliarter  party  the  'vessel  has  bia 
requisitioned  by  the  Admiralty,  botii 
the  charter  party  hire  and  the  Ad- 
miralty hire  are  brought  into  aceoant 
and  adjustment  is  to  be  made  between 
the' owners  and  the  charterers.  Elliott 
Steam  Tug  Co.  v.  John  Payne  k  Ce. 
<Eng.)  supra. 

p.  Where  perfomiance  involves  doing  of 
illegal  act. 

.  (Supplementing  annotations  in  S 
A.L.R.  26.  9  A.L.R.  1513,  and  ll  A.LJL 
1430.) 

A  contract  between  British  contract- 
ing parties  for  the  sale  of  goods  to  be 
imported  from^  Germany  becomes  il- 
legal and  is  abrogated  upon  the  out> 
break  of  war  between  Great  Britaio 
and  Germany,  inasmuch  as  perform- 
ance would  involve  intercourse  with 
the  enemy,  or  tend  to  assist  the  enemy. 
Re  Badische  Co.  [1921]  2  Ch.  (Eng.) 
S31. 

A  foreign  embargo  is  no  excuse  for 
nonperformance.  Krulewitch  v.  Na- 
tional Importing  &  Trading  Co.  (1921) 
195  App.  Div.  544,  186  N.  Y.  Supp. 
838. 

A  prohibition  of  the  War  Trads 
Board  is  no  defense  to  an  action  for 
nonperformance  of  a  contract  of  sale, 
where  such  prohibition  did  not  be- 
come effective  until  after  the  contract 
period  had  expired,  and  expressly  ex- 
cepted shipments  made  from  some 
foreign  port  before  a  date  after  the 
expiration  of  the  contract  period. 
Ibid. 

d.  Change  in  conSitlonn  due  to  war  M 
destroying  basis  of  contract. 

(Supplementing  annotations  in  S 
A.L.R.  82,  9  A.L.R.  1515,  and  11  A.L.R. 
1431.) 

In  Edward  Maurer  Co.  v.  Tubeless 
Tire  Co.  (1921)  272  Fed.  990.  the 
court,  though  finding  it  unnecessary 
to  decide  the  question,  expressed  the 
opinion  that  the  regulations  imposed 
by  the  War  Industry  Board  fixing  the 
maximum  price  of  and  restricting 
dealings  in  rubber  were  the  creation, 
by  the  law,  of  a  condition  which  did 
not  merely  make  more  difficult  per- 
formance of  a  contract  for  the  sale  of 
rubber  to  be  delivered  at  stated 
periods,   but   rendered    it   impossible 
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while  they  were  in  force,  and  therer 
fore  excused  performance  during  that 
period. 

It  is  no  defense  to  an  action  for 
breach  of  a  contract  for  the  sale  of 
goods  to  be  shipped  from  Java  to  New 
York  that  there  was  an  absence  of 
direct  transportation,  where  it  does 
not  appear  that  indirect  transporta- 
tion was  likewise  impossible.  Krule- 
witch  V.  National  Importing  &  Trad- 
ing Co.  (1921)  195  App.  Uiv.  644,  186 
N.  Y.  Supp.  838. 

The  seller  of  goods  to  be  delivered  at 
New  York  by  shipment  within  a  cer- 
tain period  is  not  entitled  to  relief  on 
the  ground  of  mistake,  by  reason  of 
the  fact  that  at  the  time  of  making 
the  contract  an  embargo  had  been  im- 
posed which  continued  during  the 
time  for  performance,  since  the  avail- 
ability of  transportation  facilities  was 
A  matter  extrinsic  to  the  contract. 
Ibid. 

In  Eminence  Distillery  Co.  v.  Fremd 
(1921)  191  Ky.  191,  229  S.  W.  869,  it 
was  held  that  the  liability  of  a  dis- 
tillery company  under  a  contract  for 
the  disposal  of  its  offal  was  not  ter-> 
ininated  by  the  enactment  of  the  Food 
Control  Law,  by  which  it  was  made 
unlawful  to  use  foods,  fruits,  food  ma- 
terials, or  fuel  in  the  production  of 
distilled  spirits  for  beverage  purT 
poses,  where  it  did  not  appear  that  the 
distillery  could  not  have  been 
operated  to.  produce  distilled  spirits 
for  other  purposes,  or  that  its  opera- 
tion merely  for  the  making  of  beverr 
ages  was  contemplated  by  the  parties 
in  making  the  contract. 

A  contractor  cannot  claim  the  bene- 
fit of  the  doctrine  of  frustration  by 
reason  of  a  refusal,  by  the  govern- 
ment authorities,  of  a  license  to  pro- 
ceed with  the  construction  of  a  build- 
ing, where  he  might  have  completed 
the  work  before  the  period  when  such 
license  was  required,  had  he  pro- 
ceeded with  proper  despatch.  Mor- 
tens v.  Home  Freeholds  Co.  (1921)  90 
L.  J.  K.  B.  (Eng.)  707. 

In  Home  Builders  v.  Busk  (1921)  — > 
Neb.  — ,  182  N.  W.  589,  it  was  held 
that,  in  an  action  in  equity  for  an  ac- 
counting and  for  damages  brought  by 
•n  owner  against  a  building  contrac- 


tor, neither  party  could  Eecover  Imip 
the  other  for  damages  arisiqg  ifrom 
delays  that  were  paused  by  strikes 
and  by  World  War  conditions,  where 
it  appeared  that  both  parties  were  to 
some  extent  chargeable  with  negli- 
gence and  so  contributed  to  the  del»f 
complained  of. 

The  refusal  of  the  crew  of  a  char- 
tered vessel  to  proceed  as  directed  Iff 
the  charterer  because  of  the  risk  of 
attack  by  German  submarines  constir 
tutes  a  breach  of  contract,  in  respect 
of  which  the  owner  is  liable  for  daob- 
ages,  it  being  the  owner's  duty  to  pro- 
cure a  crew  who  will  carry  out  the  in- 
structions of  the  charterer.  Elliott 
Steam  Tug  Co.  y.  John  Payne  &  Go. 
[1920]  2  K.  B.  (Eng.)  693,  [1920]  W. 
N.  152,  90  L.  J.  K.  J^.  N.  S.  89,  25  Com. 
Cas.  208,  36  times  L.  R.  401,  123  L.  T. 
N.  S.  619. 

The  basis  of  a  contract  betweea 
British  contracting  parties  for  the  sale 
of  goods  of  which  the  source  of 
supply  was  intended  by  all  parties  to 
be  Germany,  made  at  a  time  when, 
under  the  commercial  conditions  which 
prevailed,  there  was  unrestricted 
trade  with  Germany,  and  freedom  in 
the  sellers  to  obtain  the  supplies 
from  Germany, — and  providing  for 
continuous  performance  within  fixed 
times,  comparatively  short,  subject  to 
minor  postponements  from  specified 
causes — ceases  to  exist  where  com-, 
merce  with  Germany  has  for  a  b>Bg 
time  been  interrupted  by  war.  Re 
Badische  Co.  U921J  2  Ch.  (Eng,)  331. 
The  court  in  this  case,  in  discussing 
the  doctrine  of  commercial  frustra- 
tion, said:  "The  doctrine  of  dissolu- 
tion of  a  contract  by  the  frustratioa 
of  its  commercial  object  rests  en  an 
implication  arising  from  the  presumed 
common  intention  of  the  parties.  If 
the  supervening  events  or  circum- 
stances are  such  that  it  is  impossible 
to  hold  that  reasonable  men  could 
have  contemplated  that  event,  or  those 
circumstances,  and  yet  have  entered 
dnto  the  bargain  expressed  in  the 
document,  a  term  should  be  implied 
dissolving  the  contract  upon  the 
happening  of  the  event  or  circum- 
stances. The  dissolution  lies  not  in 
the  choice  of  one  or  other  of  the 
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parties,  bat  results  automatically 
from  a  term  of  the  contract.  The 
term  to  be  implied  must  not  be  in- 
consistent with  any  express  term  of 
the  contract.  These  general  state> 
ments  are,  I  conceive,  justified  by  the 
language  used,  and  the  views  ex- 
pressed, by  Lord  Sumner  in  Bank 
Line  v.  Cape!  &  Co.  [1919]  A.  C.  4S6, 
and  by  the  lords  before  whom  was 
argued  the  Tamplin  Case  [1916]  2  A. 
C.  897.  The  event  which  has  happened 
here  is  the  war  between  this  country 
and  Germany,  of  long  duration,  bring- 
ing in  its  train  complete  stoppage  of 
supplies  of  dyestuflfs  from  Germany, 
upheavals  in  prices,  freights,  and 
values,  dislocation  of  shipping  and 
commerce,  goveniment  restrictions 
and  embargoes,  and  culminating  after 
the  conclusion  of  hostilities  in  the 
passing  by  the  legislature  of  this 
country  of  an  act  (the  dyestuffs  (Im- 
port Regulation)  Act  1920),  prohibit- 
ing until  the  year  19S1  the  importa- 
tion into  the  United  Kingdom  of  all 
synthetic  dyestuffs  and  intermediate 
products.  I  put  to  myself  the  follow- 
ing question  which  was  put  by  Lord 
Lorebum  in  the  Tamplin  Case,  supra: 
Supposing  that  during  the  negotiation 
Of  these  contracts  the  parties  had 
eontemplated  the  possibility  of  this 
war,  and  the  change  in  conditions 
which  it  involved,  would  they,  as  rea- 
sonable men,  have  intended  that  the 
contract  should  bind  under  or  not- 
withstanding the  new  conditions? 
Would  they  have  taken  their  chance 
of  them,  or  would  they  have  said: 
"If  that  happens,  it  is  all  over  be- 
tween us?  To  my  mind,  there  is  only 
one  possible  answer.  No  reasonable 
man  would  enter  into  these  contracts 
en  that  footing.  To  agree  that  con- 
tracts such  as  these  for  delivery  of 
goods  over  short  periods  should  be 
interrupted  by  a  war  between  the 
country  of  the  contracting  parties  and 
the  country  of  supply,  and  should  on 
ihe  termination  of  the  war  be  resumed 
at  a  date  which  no  r.an  could  foresee, 
and  under  commercial  and  political 
conditions  which  no  man  could  fore- 
tell, would  be  to  make  a  contract 
absolutely  in  the  dark  and  one  of  a 
most  unbusinesslike  nature.     In  my 


opinion,  the  parties  contracted  on  the 
footing  that  peace  would  continue  to 
exist  between  the  country  of  the  con- 
tracting parties  and  the  country  of 
the  source  of  supply,  and  that  the 
source  of  supply  would  remain  open; 
and  (subject  to  two  other  points)  a 
term  should  be  implied  providing  for 
the  dissolution  of  the  contract  in  the 
event  of  war  breaking  out  between 
those  two  countries,  whereby  the 
source  of  supply  became  blocked  for 
an  indefinite  period  of  time.  That  is 
a  term  which  should  be  implied  so  as 
to  give  to  the  contracts  the  effect 
which  the  contracting  parties  must,  as 
business  men,  be  deemed  to  have 
intended." 

The  doctrine  of  commercial  frustra- 
tion is  applicable  to  contracts  for  the 
supply  of  unascertained  goods.  Re 
Badische  Co.  (Eng.)  supra.  Upon 
this  point  the  court  said:  "There  is 
not  much  authority  upon  the  point 
In  Blackburn  Bobbin  Co.  v.  Allen  k 
Sons  [1918J  1  K.  B.  (Eng.)  540,  He- 
Cardie,  J.,  discussed  the  question  at 
length,  and  stated  id.  660,  his  con- 
clusion in  the  following  words:  'My 
conclusion  upon  the  matter  is,  that  in 
the  absence  of  any  question  as  ts 
trading  witii  the  enemy,  and  in  the 
absence  also  of  any  administrative 
intervention  by  the  British  govern- 
ment authorities,  a  bare  and  un- 
qualified contract  for  the  sale  of  un- 
ascertained goods  will  not  (unlets 
most  special  facts  compel  an  opposite 
implication)  be  dissolved  by  the 
operation  of  the  principle  of  Krell  t. 
Henry  [1903]  2  K.  B.  (Eng.)  740,  72 
L.  J.  K.  B.  N.  S.  794,  89  L.  T.  N.  S.  328, 
19  Times  L.  R.  711,  52  Week.  Rep.  246^ 
even  though  there  has  been  so  grsTt 
and  unforeseen  a  change  of  circum- 
stances as  to  render  it  impossible  for 
the  vendor  to  fulfil  his  bargain.  If  I 
were  to  hold  otherwise,  I  shooli 
create  a  rule  the  result  of  which  » 
man  can  foresee,  and  to  the  operatkHl 
of  which  no  judge  can  satisfactorSV 
fix  the  limits.'  It  will  be  observed  that 
the  learned  judge  does  not  definite!? 
enclude  the  application  of  the  doctriK 
to  such  a  contract.  He  keeps  the  AM 
open  in  cases  where  trading  witl-tki 
enemy  or  administrative  inteirveiilM 
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is  involved,  and  where  special  facts 
exist.  There  is  also  a  statement  by 
Lord  Readintr>  Ch.  J.,  in  a  case  of 
Thomett  &  Fehr  v.  Yullls  [1920]  W. 
N.  (Enir.)  837,  37  Times  L.  R.  81,  26 
Com.  Gas.  69,  160  L.  T.  Jo.  266,  that  no 
question  of  frustration  can  arise  on  a 
contract  which  is  for  the  sale  of  un- 
ascertained goods.  No  authority  is 
iriven  for  this  proposition.  The  case 
was  not  a  case  in  which  failure  to 
deliver  the  goods  arose  from  the  war. 
The  manufacturers  (whose  agents  had 
contracted  to  sell)  had  simply  not 
manufactured,  and  it  was  sought  to 
iuply  a  term,  in  a  contract  to  sell 
certain  quantities  of  particular  tallow 
'of  1919  make,'  that  goods  of  that  kind 
should  be  made  in  1919.  However 
correct  the  decision  in  that  case  may 
have  been,  it  affords  me  little  or  no 
assistance  in  the  present  case.  Speak- ' 
ing  for  myself,  I  can  see  no  reason 
why,  given  the  necessary  circum- 
stances to  exist,  the  doctrine  should 
not  apply  equally  to  the  case  of  un- 
ascertained goods.  It  is,  of  course, 
obvious  from  the  nature  of  the  con- 
tract that  the  necessary  circumstances 
can  only  very  rarely  arise  in  the  case 
of  unascertained  goods.  That  they 
may  arise  appears  to  me  undoubted, 
and  Is  indicated  by  the  remarks  of 
McCardie,  J.,  which  I  have  just  cited. 
[1918]  1  K.  B.  (Eng.)  660.  Veithardt 
&  Hall  V.  Rylands  Bros.  (1917)  116  L. 
T.  N.  S.  (Eng.)  706,  86  L.  J.  Ch.  N.  S. 
604,  and  E.  Hulton  &  Co.  v.  Chadwick 
&  Taylor  (1918)  34  Times  L.  R. 
(Eng.)  230,  62  Sol.  Jo.  829,  63  L.  Jo. 
70,  144  L.  T.  Jo.  272,  were  cases  of 
contracts  in  respect  of  unascertained 
goods;  and  in  the  latter  case  the 
parties  were  held  freed  from  liability 
owing  to  alteration  of  circumstances. 
The  foundation  of  the  doctrine  being 
the  happening  of  such  events  that  no 
reasonable  man  would  have  entered 
into  the  contract  with  those  events  in 
contemplation,  I  can  see  no  reason  for 
refusing  to  apply  the  doctrine  on  the 
happening  of  such  events.  Even  if  I 
take  as  my  guide  the  carefully  worded 
conclusion  of  McCardie,  J.,  I  find  these 
five  contracts  to  lie  well  within  its 
ambit.  There  exist  in  regard  to  them 
questions    as    to    trading    with    the 


enemy,  administrative  intervention, 
and  other  most  special  facts,  including 
one  which  gives  to  the  unascertained 
goods  almost  a  specific  touch;  that  is 
to  say,  that  the  goods  were,  in  the 
contemplation  of  the  parties,  to  come 
from  Germany." 

«.  TEHgM   to   resuHM   perlonnanee   after 
eeaMtlon    •/    governmental    tnterfer- 


(Supplementing  annotation  in  9 
A.L.R.  1621.) 

Performance  on  the  part  of  the 
seller  of  a  contract  for  the  sale  of 
flour,  to  be  delivered  before  a  date 
fixed,  is  not  merely  postponed,  but  is 
dispensed  with  altogether,  where  it 
was  made  subject  to  the  condition  that 
the  purchaser  would  take  such  steps 
as  might  be  necessary  to  lift  a  railway 
embargo  against  shipments  for  ex- 
port for  which  ocean  freight  space 
was  not  provided  and  the  purchaser 
failed  to  do  so  within  the  contract 
period.  Tanner  v.  Ballard  &  B.  Co. 
(1921)  —CCA.  — ,  273  Fed.  671. 

In  Edward  Maurer  Co.  v.  Tubeless 
Tire  Co.  (1921)  272  Fed.  990,  it  was 
held  that  the  effect  of  provisions  in 
contracts  for  the  sale  of  rubber  to  be 
delivered  during  stated  months,  one 
of  which  contracts  provided:  "This 
contract  is  subject  to  all  the  rules 
and  regulations  imposed  by  the 
United  States  government.  ,  .  . 
This  contract  is  subject  to  force  ma- 
jeure, strikes,  and  other  causes  and 
delays  beyond  seller's  control,"  and 
the  other  of  which  contained  the  same 
provision,  with  these  added  words: 
"Buyers  agree  to  furnish  seller  with 
manufacturer's  import  license.  Sub- 
ject to  granting  of  import  license  by 
the  United  States  government," — was 
not  merely  to  suspend  the  seller's 
obligation  to  deliver  during  the  period 
that  performance  was  prevented  by 
governmental  interference,  so  that 
wnen  the  restrictions  were  removed 
the  contract  would  remain  in  full 
force  and  effect,  but  operated  to  dis- 
charge both  parties  from  further  obli- 
gations thereunder  upon  the  imposi- 
tion of  governmental  regulations  pre- 
venting its  performance.'^  The  court 
■aid:    "The  contract  in  its  entirety  is 
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made  subject  to  the  rules  and  regula- 
tions imposed  by  the  United  States 
government.  The  contract  in  its  en- 
tirety is  made  subject  to  force  ma- 
jeure. It  is  not  deliveries  only,  but 
the  contract  obligation  itself,  which  is 
thus  made  to  depend  upon  these  con- 
ditions. Furthermore,  in  contracts  to 
deliver  and  to  accept  and  pay  for  an 
article  of  commerce,  the  market  value 
of  which  is  fluctuating,  time  is  of  the 
essence.  The  failure  or  refusal  of 
the  vendor  to  deliver  or  tender  the 
monthly  quantities  at  the  time  agreed 
is  a  breach  which  would  discharge  the 
buyer  from  further  obligation  to  ac- 
cept and  pay.  The  buyer  of  an  article 
thus  fluctuating  in  value  cannot  be 
held  to  an  obligation  to  accent  and  pay 
at  other  times,  and  under  different  con- 
ditions, when  its  market  value  may 
have  greatly  changed.  If  plaintiff's 
contention  is  sound,  it  was  excused 
from  any  obligation  to  perform  during 
the  entire  period  the  governmental 
regulations  were  in  force,  the  duration 
of  which  neither  party  could  foresee, 
yet  during  the  same  period  the  defend- 
ant would  remain  obliged  to  accept  and 
pay,  if,  after  the  end  of  the  war  and 
the  lifting  of  the  restrictions,  the 
plaintiff  might  get  in  position  to  make 
deliveries.  During  that  period  the 
contract  obligations  would  remain 
dormant.  They  would  be  revived 
when  the '  restrictions  were  removed 
and  the  ability  of  the  plaintiff  to  make 
deliveries  restored.  No  doubt  the 
parties  might  have  so  phrased  their 
contract  as  to  be  susceptible  of  this 
interpretation,  but,  in  the  absence  of 
apt  language  to  express  that  inten- 
tion, the  law  will  not  infer  it." 

///.  Effect  of  provision  in  contract  aua- 
pending  or  exeuMng  performance  in 
certain  contlngenetea, 

a.  Aa  excluding  doctrine  of  eommeretal 
fnmtrallon. 

Supplementing  annotations  in  8 
A.L.R.  41,  and  9  A.L.R.  1521. 

A  suspensory  clause  in  a  contract 
between  British  contracting  parties, 
for  the  sale  of  goods  to  be  imported 
from  Germany,  that  deliveries  may  be 
suspended  if  any  contingencies  should 
arise  beyond  the  control  of  the  par- 


ties, such  as  fire,  accidents,  war, 
strikes,  or  the  like,  if  applicable  to  a 
war  between  England  and  Germany,  is 
void  as  against  public  policy,  and 
therefore  cannot  operate  to  keep  the 
contract  in  force.  Re  Badische  Co. 
[1921]  2  Ch.  (Eng.)  331. 

b.  As   covering  situation   octMsioned  by 
UHtr. 

X.  In  charter  parties  or  hills  of  lading. 
No  decisions  herein  on  this  point 
For  earlier  decisions  see  annotations 
in  8  A.L.R.  43,  9  A.L.R.  1521,  and  11 
A.L.R.  1432. 

2.  In  contracts  of  sale. 

(Supplementing  annotations  in  3 
A.L.R.  48,  9  A.L,R.  1522.  and  11  A.LJI. 
1432.) 

As  to  the  effect  of  such  provisions 
as  giving  the  right  to  resume  perform- 
ance upon  cessation  of  governmental 
interference,  see  Tanner  v.  Ballard  & 

B.  Co.  (1921)  —  C.  C.  A 273  Fed. 

671,  and  Edward  Maurer  Co.  v.  Tube- 
less  Tire  Co.  (1921)  272  Fed.  990, 
in  subd.  II.  e,  supra. 

A  clause  in  a  contract  for  the  sale 
of  goods  which  provides  the  deliveries 
by  the  seller,  or  orders  off  the  con- 
tract by  the  buyer,  may  be  suspended 
if  any  contingency  should  arise  be- 
yond the  control  of  the  parties,  such 
as  fire,  accidents,  war  strikes,  or  the 
like,  is  not  to  be  construed  as  refer- 
ring to  a  war  between  the  country  of 
the  contracting  parties  and  the  coun- 
try of  the  contemplated  source  of  sup- 
ply. Re  Badische  Co.  [1921 J  2  Ch. 
(Eng.)  331. 

A  clause  in  a  contract  of  sale  en- 
tered into  after  the  war  had  been  rag- 
ing for  nearly  four  years,  and  when 
interference  with  the  commerce  of  tiie 
world  and  the  ordinary  facilities  of 
obtaining  and  transporting  merchan- 
dise wias  well  known,  that  "sellers  are 
not  to  be  responsible  for  strikes,  fires, 
accidents,  or  anything  beyond  their 
control,"  does  not  exonerate  them 
from  failure  to  perform  occasioned  by 
a  lack  of  transportation  facilities 
caused  by  a  government  embargo. 
Krulewitch  t.  National  Importing  & 
Trading  Co.  (1921)  195  App.  Div.  644, 
186  N.  Y.  Supp.  838. 
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A  provision  in  a  contitact  to  furnish 
a  supply  of  ice  cl,utring  a  prescribed 
period  released  the  seller  from  de- 
livery in  the  event  "that  an  embargo 
or  shortage  of  coal  occur,  or  any  con- 
ditions brought  on  by  war,  impairing 
or  disarranging  the  working  sched- 
ule of  the  plant,"  exonerates  the 
manufacturer  from  liability  for  the 
increased  expense  to  which  the  buyer 
was .  put  in  obtaining  ice  during  a 
period  while  performance  of  the  con- 
tract was  suspended  by  action  of  the 
government  authorities.  Losquadro 
T.  Hudson  Consumers'  Ice  Co.  (1921) 
—  C.  C.  A.  — ,  271  Fed.  276. 

In  Losquadro  v.  Hudson  Consumers* 
Ice  Co.  (Fed.)  supra,  where  a 
contract  to  furnish  ice  in  given  quan- 
tities at  named  prices  for  a  prescribed 
period  contained  a  provision  relieving 
the  seller  from  delivery  in  the  event 
"that  an  embargo  or  shortage  of  coal 
occur,  or  any  conditions  brought  on  by 
war,  impairing  or  disarranging  the 
working  schedule  of  the  plant,"  it  was 
held  to  be  a  question  of  fact  for  the 
jury  whether  a  governmental  restric- 
tion of  the  supply  of  ammonia  and  a 
shortage  of  coal — conditions  ad- 
mittedly brought  on  by  the  war — ^were 
such  as  to  disarrange  throughout  the 
term  of  the  contract  the  working 
schedule  of  the  plant  in  a  manner  and 
to  such  extent  as  to  relieve  the  seller 
from  liability  for  failure  to  make  de- 
livery. 

In  Pottash  v.  Herman  Re^ch  &  Co. 
(1921)  —  C.  C.  A.  — ,  272  Fed.  658.  it 
was  held  that  under  a  contract  of  sale 


calling  for  &  shipment  of  commodities, 
from  a  remote  part  of  the  world  un-, 
der  known  scarcity  of  ships  and  dan- 
gers of  navigation  due  to  war,  which 
imposed  no  further  obligation  on  the 
seller  with  respect  to  their  transit 
than  that  of  shipment  at  a  named 
place  and  within  a  named  period,  and 
containing  the  stipulations,  "No  arriv- 
al, no  sale,"  and  "if  goods  lost  not  to 
be  replaced,"  the  buyer  was  not  enti- 
tled to  reject  a  shipment  on  account 
of  shortage  or  on  the  ground  of  un- 
reasonable delay  in  arrival. 

In  Roy  Realty  Co.  v.  B.  Altman  & 
Co.  (1920)  194  App.  Div.  43,  184  N. 
Y.  Supp.  458,  it  was  held,  sustaining 
a  demurrer  to  the  complaint  in  an 
action  by  the  purchaser  for  breach  of 
a  contract  to  sell  and  deliver  certain 
linens,  made  on  June  1,  1915.  that  as 
the  contract  was  made  at  a  time 
when,  owing  to  the  war,  trade  condi- 
tions were  in  an  extremely  unsettled 
state,  importation  practically  impos- 
sible, and  the  manufacture  of  many 
articles  in  this  country  either  stopped 
or  seriously  limited  by  these  unsettled 
conditions,  it  must  be  taken  as  condi- 
tioned upon  the  possibility  of  the  de- 
fendant's securing  the  merchandise 
which  it  agreed  to  sell,  and  therefore 
that  it  was  necessary  to  allege  that 
the  contract  was  possible  of  fulfilment 
before  suit  was  brought. 

8.  In  other  contractt. 

No  decisions  herein  on  this  point.- 
For  earlier  decisions  see  annotation 
in  3  A.L.R.  53.  E.  S.  0. 


STATE  OF  SOUTH  DAKOTA,  Respt., 

V. 

WILLIAM  CASEY  et  al.,  Appts. 

South  Dakota  Supreme  Court —July  10,  1021. 

(—  S.  D.  — ,  183  N.  W.  971.) 

Bail  —  surrender  of  principal  —  exoneration  of  sureties. 

Under  a  statute  providing  that  sureties  on  a  bail  bond  may  surrender 
their  principal  to  a  police  officer,  who  shall  take  him  before  a  proper 
magistrate,  who  shall  recommit  him  and  indorse  an  exoneration  on  the 
16  A.L.R.— 96. 
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recognizance,  a  mere  surrender  of  the  principal  to  the  officer  without 
taking  him  before  a  magistrate  will  not  exonerate  the  sureties. 
iSee  note  on  this  question  beginning  on  page  1527.] 


Appeal  by  defendants  from  an  order  of  the  Circuit  Court  for  Lyman 
County  (Williamson,  J.)  sustaining  a  demurrer  to  the  answer  in  an  action 
brought  to  recover  tiie  penalty  of  an  appearance  bond  given  by  them  as 
sureties.    Affirmed.  > 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Spangler  &  Wire  and  J.  E.     sureties,  required  and  directed  to 


House,  for  appellants 

The  surrender  by  defendants  of  their 
principal  was  a  sufficient  compliance 
with  the  law  to  release  them  as  sure- 
ties on  the  appearance  bond. 

State  V.  Breen,  6  S.  D.  537.  62  N.  W. 
135;  3  Am.  &  Engr.  Enc  Law,  2d  ed. 
708;  State  v.  Funk,  20  N.  D.  145,  30 
L.R.A.(N.S.)  211,  127  N.  W.  722,  Ann. 
€as.  1912C,  743;  State  v.  .Banks,  24  N. 
D.  21,  138  N.  W.  973;  Com.  v.  Skaggs, 
44  L.R.A.(N.S.)  1064,  note;  Smith  v. 
State,  12  Neb.  809,  11  N.  W.  317; 
State  V.  Anderson,  119  Iowa,  711,  94 
N.  W.  208;  McNeal  v.  Van  Duser,  142 
Mich.  593,  105  N.  W.  1109;  Schwarz- 
child  &  S.  Co.  V.  Cryan,  167  Mich.  877, 
182  N.  W.  1066;  Koch  y.  Coots,  43 
Mich.  30,  4  N,  W.  534. 

Messrs.  Byron  S.  Payne,  Attorney 
General,  Vernon  R  Sickel,  Assistant 
Attorney  General,  and  J.  W.  Jackson, 
for  the  State: 

The  surrender  of  Dillon,  the  princi- 
pal, to  the  custody  of  the  deputy  sheriff, 
was  not  a  sufficient  compliance  with  the 
law  to  release  the  defendants  from  lia- 
bility as  sureties  upon  the  appearance 
bond. 

State  V.  Breen,  6  S.  D.  637,  62  N.  W. 
135;  United  States  v.  Stevens,  16  Fed. 
101;  State  v.  Tieman,  39  Iowa,  474; 
Cameron  v.  Burger,  60  Or.  458,  120 
Pac.  10. 

Smith,  J.,  delivered  the  opinion  of 
the  court: 

Appeal  from  an  order  sustaining 
plaintiff's  demurrer  to  defendants' 
answer.  One  John  Dillon  was  ar- 
rested upon  a  criminal  charge.  De- 
fendants became  sureties  upon  his 
appearance  bond.  The  accused 
failed  to  appear  for  trial,  as  re- 
quired by  the  conditions  of  said 
bond  or  undertaking,  whereupon,  by 
proper  proceedings  in  the  trial 
court,  said  bond  was  duly  declared 
forfeited,  and  the  defendants,  as 


pay  the  penalty  of  such  bond.  De- 
fendants neglected  and  refused  to 
make  such  payment,  whereupon  this 
action  was  brought.  Defendants' 
answer  alleges  that  prior  to  the 
term  of  court  at  which  the  accused 
was  required  to  appear  for  trial  the 
defendants  arrested  the  principal, 
John  Dillon,  took  him  into  their  ac- 
tual custody,  and  turned  him  over 
and  surrendered  him  to  one  Egan, 
a  deputy  sheriff  of  the  county,  and 
then  and  there  informed  said  Egan 
that  they  had  arrested  and  surren- 
dered the  accused  for  the  purpose 
of  releasing  themselves  from  fur- 
ther liability  upon  said  undertaking 
or  bail ;  that  said  deputy  sheriff  ac- 
cepted the  custody  and  took  charge 
of  said  Dillon,  with  full  knowledge 
that  the  accused  was  surrendered 
for  the  purpose  of  releasing  defend- 
ants from  further  liability  as  sure- 
ties; that  defendants  then  and  there 
informed  said  deputy  sheriff  that 
they  were  ready  and  willing  to  go 
with  him,' and  requested  him  to  take 
said  Dillon  before  the  proper  magis- 
trate, as  provided  by  statute,  for 
such  further  proceedings  as  might 
be  required  to  terminate  their  lia- 
bility; that  they  were  informed  hy 
said  deputy  sheriff  that  the  magis- 
trate was  out  of  town  and  could  not 
then  be  found,  whereupon  defend- 
ants left  said  Dillon  in  custody  of 
said  deputy  sheriff;  that  said  deputy 
sheriff  kept  the  accused  in  his  cus- 
tody while  endeavoring  to  furnish  a 
new  bond  until  late  at  night,  when 
said  deputy  took  said  Dillon  to  a 
hotel  and  told  him  to  stay  there 
until  morning,  when  he  would  either 
have  to  give  a  new  bond  or  be  com- 
mitted to  jail ;  and  that  said  Dillon 
absconded  from  said  hotel  by  reason 
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of  the  carelessness  and  negligence 
of  said  deputy  sheriff. 

Plaintiff  demurred  to  the  answer 
en  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  de- 
fense, which  demurrer  '  was  sus- 
tained.   Defendants  appeal. 

The  sole  question  presented  is 
whether  the  facts  alleged  in  the 
answer  constitute  a  defense  and  are 
sufficient  to  defeat  a  recovery  upon 
the  bond  or  undertaking. 

Section  4601,  Rev.  C!ode  1919,  pro- 
vides that  "any  person  charged  with 
a  criminal  offense  and  admitted  to 
bail  may  be  arrested  t^  his  bail  at 
any  time  before  they  are  finally  dis- 
charged, and  at  any  place  within  the 
state ;  or  by  a  written  authority  in- 
dorsed on  a  certified  copy  of  the 
recognizance,  bond  or  undertaking, 
the  bail  may  empower  any  officer  or 
person  of  suitable  age  and  discre- 
tion to  do  so,  whereupon  such  per- 
son shall  be  surrendered  and  deliv- 
ered to  the  proper  sheriff  or  other 
peace  officer,  who  forthwith  shall 
take  such  person  before  any  court, 
judge  or  magistrate  having  the 
proper  jurisdiction  in  the  case ;  and 
at  the  request  of  such  bail,  the  court, 
judge  or  magistrate  shall  recommit 
such  person  to  the  custody  of  the 
sheriff  or  other  officer,  and  indorse 
on  the  recognizance,  bond  or  under- 
taking, *or  certified  copy  thereof, 
after  notice  to  the  state's  attorney, 
if  no  cause  to  the  contrary  appear, 
the  discharge  and  exoneration  of 
such  bail;  and  the  person  so  com- 
mitted shall  therefrom  be  held  in 
custody  until  discharged  by  due 
course  of  law." 

This  statute  prescribes  the  mode 
in  which  sureties  upon  such  an  un- 
dertaking may  be  released  from  lia- 
bility?  Plainly  their  liability  con- 
tinues until  they  have  caused  them- 
selves to  be  released  and  exonerated 
by  taking  the  steps  required  by  the 
statute. 

We  are  of  the  view  that  under 
this  statute  the  sheriff  acts  as  agent 
of  the  sureties,  and  not  as  an  officer 
of  the  state  or  court,  even  though 
his  statutory  duly  requires  him  to 
accept  custody  of  the  accused  when 
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required  by  the  sureties  on  the  bail 
bond.  "An  accused  person  who  is 
admitted  to  bail  is  considered  as 
being  transferred  to  the  friendly 
custody  of  his  sureties."  6  C.  J. 
1042,  §  311. 

He  remains  in  such  custody  until 
he  is  discharged  or  recommitted. 
Id.  952,  §  166.  The  accused  when 
taken  into  custody  by  his  bail,  is  not 
held  by  authority  of  the  warrant  or 
process  under  which  he  was  orig- 
inally taken,  but  under  the  author- 
ity conferred  upon  such  bail  by  the 
statute,  and  the  sheriff  into  whose 
custody  the  accused  is  committed  by 
his  bail  holds  him  under  like  author- 
ity, until  a  new  commitment  by  the 
magistrate  as  provided  in  §  4601, 
supra,  and  until  an 
order  of  discharge  ■••*—  . 
and  exoneration  of  of  prinpipai 
the  bail  is  indorsed  ;;T«"eMe"."*' 
on  the  recognizance, 
bond,  or  undertaking,  or  certified 
copy  thereof.  And  in  such  case  the 
sureties  are  chargeable  with  the 
duty  of  seeing  to  it  that  every  step 
be  taken  that  is  essential  to  a  valid 
discharge,  and  that  an  order  of  ex- 
oneration and  discharge  be  made 
and  entered  as  required  by  the 
statute. 

In  Edwards  v.  State,  89  Okla. 
605,  136  Pac.  577,  the  supreme 
court  of  that  state,  construing  a 
statute  identical  with  our  own,  said : 
"The  manner  of  the  surrender  of 
the  princinal  is  regulated  by  this 
statute.  The  general  rule  is  that 
the  provisions  of  the  statute  must 
be  strictly  followed  by  the  surety 
seeking  to  be  released  from  the 
bond," — quoting  with  approval  from 
Cameron  v.  Burner,  60  Or.  458, 120 
Pac.  10,  wherein  that  court  said: 
"The  statute  itself  provides  the 
manner  in  which  a  defendant  may 
be  surrendered  and  bail  exonerated, 
and  that  is  the  rule  to  be  observed. 
It  excludes  all  other  methods  of 
reaching  that  result." 

In  discussing  the  proper  construc- 
tion to  be  placed  upon  statutes  of 
this  kind,  the  supreme  court  of 
Texas  said :  "These  are  the  modes, 
and  the  only  ones  known  to  our  law. 
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The  procedure  is  fully  and  explicitly 
stated  in  the  articles  2741  to  2750, 
inclusive,  and,  according  to  our  con- 
struction, must  be  pursued  strictly." 
(Roberts  v.  State,  4  Tex.  App.  129.) 

In  United  States  v.  Stevens  (C. 
C.)  16  Fed.  101,  it  was  held  that, 
where  the  statute  required  an  in- 
dorsement of  exoneration  of  bail  to 
.  be  made  by  certain  officers,  the  sure- 
ties were  chargeable  with  the  duty 
of  seeing  that  such  indorsement  was 
made,  and  that  such  indorsement 
was  the  essential  and  exclusive  evi- 
dence of  a  valid  discharge. 

In  Berkstresser  v.  Com.  127  Pa. 
15,  17  Atl.  680,  it  was  held  that, 
where  the  form  and  manner  of  sur- 
render were  prescribed  by  statute, 
a  surrender  in  any  other  manner 
than  that  prescribed  did  not  relieve 
the  sureties  from  liability.  The 
Texas  statute  differs  from  our  own, 
which  requires  a  new  commitment 
in  that  bail  may  surrender  their 
principal  to  the  sheriff,  who  then 
holds  him  under  the  original  com- 
mitment. Woodring  v.  State,  53 
Tex.  Crim.  Rep.  17,  108  S.  W.  371 ; 
State  v.  Tieman,  39  Iowa,  474. 

In  State  v.  Breen,  6  S.  D.  537,  62 
N.  W.  135.  the  decisive  question  was 
whether  the  language  of  the  under-, 
taking  was  sufficiently  comprehen- 
sive to  require  the  accused  to  re- 
main in  attendance  upon  court  at 
a  subsequent  term  to  which  the  case 
was  continued.    The  bond  was  held 


sufficient  to  require  his  attendance 

at  the  subsequent  term,  and  the 
sureties  were  held  bound  to  produce 
him  when  his  presence  for  trial  was 
lawfully  required.  Incidentally  the 
court  remarked  that  "under  §  7610 
of  the  Compiled  Laws,  they  [the 
sureties]  were,  at  any  time  after 
becoming  his  sureties,  authorized  to 
arrest  him  at  any  place  within  the 
state,  or  to  empower  any  officer  or 
person  of  suitable  age  and  discretion 
to  do  so,  and  to  surrender  him  to 
the  proper  authority,  and  thus  re- 
quire the  court  to  discharge  and 
exonerate  them  from  further  liabil- 
ity. As  this  was  not  done,  defend- 
ants cannot  escape  liability." 

The  arrest  of  the  accused  by  his 
bail  and  his  surrender  to  and  ac- 
ceptance by  the  sheriff,  even  though 
with  full  knowledge  of  the  purpose 
of  such  arrest  and  surrender,  do  not 
operate  as  a  release  of  the  sureties. 
The  class  of  cases  (see  Com.  v. 
Skaggs  [152  Ky.  268, 153  S.  W.  422], 
44  L.R.A.(N.S.)  1065,  and  note) 
which  holds  that  sureties  on  a  crim- 
inal undertaking  are  not  liable 
where  the  courts,  under  some  proc- 
ess or  order,  take  the  accused  into 
custody,  and  by  so  doing  deprive  the 
sureties  of  the  right  to  arrest  and 
surrender  the  principal  and  be  thus 
released  from  liability,  have  no  ap- 
plication in  this  case.  * 

The  order  of  the  trial  court  is 
therefore  affirmed. 


ANNOTATION. 
Surrender  of  principal  by  sureties  on  bail  bond. 


This  annotation  is  supplemental  to 
that  in  8  A.L.R.  beginning  at  page  180, 
and  collates  the  recent  cases  as  to 
the  surrender  of  the  principal  by  the 
sureties  on  a  bail  bond. 

It  is  held  in  the  reported  case 
(State  v.  Casey,  ante,  1521)  that 
where  a  statute  prescribes  the  manner 
in  which  a  surrender,  by  bail,  of  their 
principal  shall  be  made,  the  statutory 
procedure  must  be  substantially  fol- 
lowed in  order  to  exonerate  the  bail. 
That  case  arose  under  a  statute  pro- 
viding that  sureties  desiring  to  sur- 
render their  principal  shall  deliver 


him  to  a  peace  ofScer,  and  that  tii« 
officer  shall  take  him  before  a  magis- 
trate, who  shall  make  an  order  of  re- 
commitment and  indorse  an  exonera- 
tion on  the  bond.  The  sureties  deliv- 
ered the  principal  to  a  deputy  sheriff, 
but  the  principal  escaped  before 
being  recommitted.  It  is  held  that 
the  deputy  sheriff  was  the  agent  of 
the  bail,  and  that  there  was  no  suf- 
ficient surrender. 

But  in  Hester  v.  State,  145  Ark. 
847,  224  S.  W.  618,  a  surrender  not 
made  in  strict  accordance  with  the 
statute  was  sustained,  t^e  court  stat- 
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lifts  t)i6  faots'  arid  iter  ooaetusion  'Oi 
follows:  "It  is  also  sugr^ested  by  Ap^ 
tieltee  that  the'  surtender  of  Tom  Gib- 
son was  not  effected  in  the  manner 
t>rovided  by  statute,  in  that  no  re- 
ceipt  was  takeri  from  the  sheriff  for 
his  body,  and  the  surrender  was  made 
without  a  certified  copy  of  the  bond. 
It  is  provided  in  §  2178  of  Kirby'a 
Digest  that  'the  bail  may  arrest  the 
defendant  witiiout  such  certified 
copy'  and  substantial  compliance 
with  the  statutes  on  surrender  is  all 
that  is  required.'* 


\  While  tile  point  ■  is  Mt<  strictly 
within  the  scope  of  this  note,  it  may 
be  observed  that  it  has  been  held  re- 
cently that  a  surrender  of  the  prin- 
cipal, though  tnade  after  the  entry 
of  a  judgment  of  forfeiture,  warrants 
a  remission  of  the  forfeiture  if  a 
good  excuse  for  the  failure  of  the 
principal  to  appear  is  offered.  State 
V.  Williford  (1919)  104  Kan.  221,  178 
Pac.  612;  Reed  v.  State  (1919)  76 
Okla.  298,  185  Pac.  326.  See  also 
Paris  V.  State  (1920)  —  Ga.  App.  — , 
104  S.  E.  510.  W.  A.  S. 


MRS.  HARRIET  MABEL  BRIDGES,  Appf., 

V. 

KINDER  &  NORTHWESTERN  RAILROAD  et  al. 

ttoviaiana  Supreme  Courts  June  18,  19Z1. 
(—  La.  — ,  89  So.  309.) 

Railroad  —  absence  of  headlight  — ■  liability  Jfor  killing  person  on  track. 

Absence  of  a  proper  headlight  when  running  a  train  of  cars  at  night 
does  not  render  a  railroad  company  liable  for  killing  a  person  lying  in  a 
drunken  stupor  on  the  track,  where  the  light  carried  was  sufficient  to 
warn  anyone  in  possession  of  his  senses  of  the  approach  of  the  train. 

{See  note  on  this  question  beginning  on  page  1527.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  the  Parish 
of  Allen  (Overton,  J.)  in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  death  of  plaintiff's  decedent  A/- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R  Lee  Garland,  Daniel  L.     Crescent  City  R.  Co.  47  La.  Ann.  835, 


Guilbeau,  Mark  C.  Pickel,  and  John  W. 
Lewis  for  appellant. 

Messrs.  Pujo,  Llskow,  &  Martin,  for 
appellees: 

It  makes  no  difference  whether  the 
decedent  was  a  trespasser,  a  licensee,  or 
an  invitee.  His  negligence  was  of  such 
a  character  as  to  preclude  his  widow 
and  heirs  from  recovery  under  either 
classification. 

Settoon  V.  Texas  &  P.  R.  Co.  48  La. 
Ann.  807,  19  S.  W.  759;  Elliott,  Rail- 
roads, §  1250;  Gilliam  v.  Texas  &  P. 
R.  Co.  114  La.  272,  38  So.  166;  Court- 
ney V.  Louisiana  R.  &  Nav.  Co.  1,33 
La.  360,  63  So.  48 ;  Gordon  v.  Business 
Men's  Racing  Asso.  141  La.  819,  L.R.A. 
1917P,  700,  75  So.  735;  Schexnaydre  v. 
Texas  &  P.  R.  Co.  46  La.  Ann.  250,  49 
Am.  St.  Rep.  321,  14  So.  513;  Smith  ▼;. 


17  So.  302 ;  Provost  v.  Yazoo  &  M.  Val- 
ley R.  Co.  52  La.  Ann.  1900,  28  So.  305; 
Jones  V.  Sibley,  L.  B.  &S.  R.  Co.  121  La. 
39,  46  So.  61;  Castile  v.  O'Keefe,  138 
La.  479,  70  So.  481 ;  Rogers  v.  Louisiana 
R.  &  Nav.  Co.  143  La.  58,  78  So.  237; 
Tyer  v.  Gulf,  C.  &  S.  F.  R.  Co.  143  La. 
177,  78  So.  438;  Fils  v.  Iberia,  St.  M. 
&  E.  R.  Co.  145  La.  544,  82  So.  697. 

Provosty,  J.,  delivered  the  opinion 
of  the  court: 

Defendant  is  a  railroad  corpora>- 
tion,  but  all  its  stock  is  owned  by 
the  Peavy-Bymes  Lumber  (Com- 
pany, a  sawmill  concern,  to  which 
in  reality  it  is  a  mere  adjunct.  It 
owns  no  cars,  as  we  understand,  but 
only  a  locomotive  and  a  motor  car. 
It  carries  freight,  but  no  express 
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matter,  and  carries  passengers  only 
in  the  motor  car.  Its  road  runs 
from  the  sawmill  to  the  town  of 
Kinder,  a  distance  of  1}  miles.  The 
track  is  paralleled  by  a  public  road 
and  a  path,  but  is  ^ctensively  used 
by  pedestrians — ^to  a  greater  extent, 
as  we  gather,  than  the  path  and 
road.  Plaintiff's  husband  was  run 
over  by  a  train  and  killed,  and  this 
suit  is  in  damages  for  his  death. 
The  defense  is  absence  of  negligence 
on  the  part  of  the  defendant;  also 
contributory  negligence  on  the  part 
of  the  decedent.  But  the  latter  de- 
fense may  be  left  out  of  considera^ 
tion,  since  the  evidence  as  a  whole 
leaves  little  or  no  doubt  that  he  was 
run  over  while  lying  in  a  drunken 
stupor  on  the  track.  When  last 
seen  at  about  2  o'clock  in  the  day 
he  had  been  drinking,  and  had  in  his 
possession  a  carton  containing  2 
quart  bottles  of  whisky;  and  when 
his  body  was  found  one  of  the 
bottles  lay  near  him,  half  emptied, 
and  tiie  other  was  gone.  This  was 
between  8:30  and  9  o'clock  at  night. 
The  train  which  ran  over  him  was 
going  to  Kinder.  The  locomotive 
was  pushing  some  ten  box  cars, 
loaded  with  lumber.  On  the  top  of 
the  front  box  car  was  a  brakeman 
with  an  ordinary  railroad  lantern, 
and  there  was  no  other  headlight. 
The  light  of  this  lantern  did  not  ex- 
tend more  than  about  10  feet  ahead. 
The  train  was  going  7  or  8  miles 
an  hour.  The  brakeman  saw  an  ob- 
ject on  the  track,  but  too  late  even  to 
signal  to  the  engineer,  and  knew  that 
they  had  run  over  tiiis  object,  but 
thought  it  was  a  hog.  The  mode  of 
operating  was  always  for  the  loco- 
motive to  push  the  cars  in  going  to 
Kinder,  and  to  back  in  returning  to 
.the  mill.  On  the  night  in  question 
it  returned  to  the  mill  in  that  way, 
and  without  any  cars  attached.  It 
passed  a  second  time  over  the  de- 
cedent^ living  or  already  dead,  and 
this  time,  in  the  glare  of  the  head- 
light, the  engineer  saw  the  body  on 
the  track.  "The  two  legs  had  been 
cut  off,  one  near  the  trunk,  the  oth- 
er below  the  knee,  and  lay  outside 
of  the  track,  about  20  feet  from  the 
rest  of  the  body,  which  was  between 


the  rails.    The  body  was  dust-cov- 
ered and  much  bruised.    Decedent 
lived  at  the  mill,  and  was  retuming^ 
home,  after  an  absence  of  some  days 
in  search  of  employment.    He  wa» 
not  a  drunkard,  but  would  drink  too 
much  occasionally,  and  had  been  dis- 
charged both  by  the  Peavy-Byrnefr 
Lumber  Company  and  by  a  lumber 
company  in  Texas  on  account  of  his 
drinking,  which  did  not  comport 
with  his  line  of  work  of  saw  filing, 
>^i  kind  of  work  requiring  a  clear 
eye  and  a  steady  and  precise  hand.. 

The  negligence  attributed  to  the 
defendant  is  in  having  operated  this 
train  without  a  sufficient  headlight, 
although  the  constant  use  of  the 
track  by  pedestrians  was  known. 

The  evidence  shows  that  the  train 
had  been  run  in  that  same  way  for 
eight  years  without  any  accident 
The  road  jcan  hardly  be  said  to  have 
been  anything  more  than  a  sawmill 
facility.  The  headlight  of  the  loco- 
motive flared  out  on  both  sides  of 
the  box  car  against  which  it  struck, 
and  it  and  the  lantern  of  the  brake* 
man  and  the  noise  of  the  moving 
tram  gave  full  notice  of  the  ap- 
proach of  the  train  tb  anyone  on 
the  track  (considering  the  speed 
was,  only  7  or  8  miles  an  hour) ,  un- 
less to  someone  bereft  of  the  facul- 
ties of  sight  and  hearing,  as  the 
unfortunate  decedent  happened  to 
be  on  that  occasion.  The  place  was 
out  in  the  woods,  not  near  any  pop- 
ulous center.  Under  these  circum- 
stances the  responsibility  for  what 
happened  must  remain  with  the  un- 
fortunate decedent  alone.  What 
was  said  by  this 
court  in  the  case  of  7?^^*  7t 
Gilliam  V.  Texas  &  I',;r'J,V;'fe, 

P.    R.    Ck).    114    La.    kUllit«r  pew« 

272,  38  So.  166,  ap-  ""  *"""'- 
plies  even  more  clearly  to  the  pres- 
ent case.  The  learned  trial  judge, 
founding  himself  upon  that  case, 
and  upon  that  of  Fils  v.  Iberia,  St. 
M.  &  E.  R.  Co.  145  La.  544,  82  So. 
697,  dismissed  the  suit. 

Judgment  affirmed. 

Sommerville,  J.,  takes  no  part. 

Petition  for  rehearing  denied 
June  SO,  1921. 
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ANNOTATION. 


Datjr  to  lam  ftawttd  Bi^t  on  car  or  tram  preceding 

running  backwards. 


I.  At  croiBiiig,  1627. 

IL  At  place  otiier  than  aoadag,  1629. 
III.  SoiBciency  of  light,  1632. 
TV.  Proximate  cause  of  injury,  1634. 

V.  Contributory  negligence,  1536. 

J.  At  eroMlng. 

Ordinarily  it  is  the  duty  of  a  rail- 
road company  to  have  after  dark  a 
conspicuous  light  on  a  forward  car 
pushed  by  a  locomotive,  on  a  moving 
car  disconnected  from  the  locomotive, 
or  on  the  tender  of  a  locomotive  back- 
ing without  cars,  when  the  car  or 
locomotive  is  passing  over  a  street 
or  highway  crossing;  and  the  failure 
of  the  company  to  have  a  light  so 
placed  when  the  car  or  locomotive  is 
passing  over  the  crossing  is  negli- 
gence sufficient  to  hold  the  company 
liable  for  a  consequent  injury  to  or 
death  of  a  person  struck  at  the  cross- 
ing while  exercising  reasonable  care 
for  his  own  safety. 

United  States.— Texas  &  P.  R.  Co. 
v.  Nolan  (1894)  11  C.  C.  A.  202,  23 
U.  S.  App.  443,  62  Fed.  552;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Sharp  (1894)  11 
0.  C.  A.  337,  27  U.  S.  App.  334,  63 
Fed.  532. 

Arkansas. — St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Johnson  (1905)  74  Ark.  372, 
86  S.  W.  282;  Chicago.  R.  I.  &  P.  R. 
Co.  V.  Moon  (1908)  88  Ark.  231,  114 
S.  W.  228. 

Illinois. — Chicago  &  A.  R.  Co.  v. 
Garvey  (1871)  58  III.  83;  Lake  Erie 
&  W.  R.  Co.  V.  Zoffinger  (1883)  107 
111.  199;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Walsh  (1895)  157  111.  672,  41  N.  E. 
900;  Coulter  v.  Illinois  C.  R.  Co.  (1914) 
264  111.  414,  106  N.  £.  258;  Opp  v. 
Pryor  (1920)  294  111.  538,  128  N.  E. 
580;  Chicago  &  N.  W.  R.  (3o.  v.  Trayes 
(1889)  33  111.  App.  307. 

Indiana. — Pittsburgh,  C.  C.  &  St  L. 
R.  Ck>.  V.  Terrell  (1911)  177  Ind.  447, 
42  L.RJ^.(N.S.)  367,  95  N.  E.  1109. 

Louisiana. — iSee  Curley  v.  Illinois 
C.  R.  Co.  (1888)  40  La.  Ann.  810,  6  So. 
103;    Bryant    v.    Illinois    C.    R.    Co. 


(1897)  —  La.  — ,  22  So.  799,  8  Am. 
Neg.  Rep.  406. 

Maryland. — See  State  use  of  Steever 
V.  Union  R.  Co.  (1889)  70  Md.  69,  18 
Atl.  1082. 

Michigan. — Schremms  v.  Pere  Mar- 
quette R.  Co.  (1906)  146  Mich.  190, 
116  Am.  St  Rep.  291,  108  N.  W.  698; 
Gorton  v.  Harmon  (1908)  162  Mich. 
478,  116  N.  W.  443,  16  Ann.  Cas.  461; 
Amanta  ▼.  Michigan  C.  R.  Qo.  (1918) 
177  Mich,  280,  148  N.  W.  76. 

Missouri. — McWhirt  v.  Chicago  A 
A.  R.  Co,  (1916)  —  Mo.  — ,  187  S.  W. 
830,  affirmed  in  (1917)  243  U.  S.  422, 
61  L.  ed.  826,  37  Sup.  Ct  Rep.  892; 
Kerr  ▼.  Bush  (1919)  —  Mo.  App.  — , 
216  S.  W.  393. 

Nebraska. — Union  P.  R.  Co.  v.  Con- 
nolly (1906)  77  Neb.  254,  109  N.  W. 
868. 

New  Toric. — Cheney  ▼.  New  York 
C.  &  H,  R.  R.  Co.  (1878)  16  Hun,  416. 
See  also  Maginnis  v.  New  York  C.  & 
H.  R,  R.  Co.  (1873)  52  N.  Y.  215, 

North  Carolina. — Reid  v.  Atlanta  & 
C.  Air  Line  R.  Co.  (1905)  140  N.  C. 
146,  62  S,  E.  807. 

Pennsylvania. — Doud  v.  Delaware, 
S.  A  S.  R.  Co.  (1902)  203  Pa.  227.  52 
Atl.  249.  See  also  Di  Grazio  v.  Penn- 
sylvania R.  Co:  (1918)  261  Pa.  364, 
104  Atl.  696. 

Tennessee. — St.  Louis  A  S.  F.  R. 
Co.  V.  Rutland  (1918)  125  C.  C.  A. 
31,  207  Fed.  287,  4  N.  C.  C.  A.  951, 
construing  Tennessee  law. 

West  Virginia. — Bowles  v.  Chesa- 
peake A  0.  R.  Co.  (1907)  61  W.  Va. 
272,  57  S.  E.  131. 

Wisconsin. — Bohan  v.  Milwaukee, 
L.  S.  A  W.  R.  Co.  (1883)  68  Wis.  30, 
15  N.  W,  801. 

In  Amanta  v.  Michigan  C  R.  Co. 
(1918)  177  Mich.  280,  148  N.  W.  76, 
an  action  for  an  injury  at  a  crossing, 
the  following  instruction  was  held  to 
be  prot}er:  "I  may  say  to  you,  .  .  . 
that  if  you  find  that  this  locomotive 
was  running  backwards  on  the  main 
track  of  the  defendant,  without  lights 
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on  the  rear  of  the  tender,  the  south  . 
end  going  south,  after  it  was  dark 
enough  to  obscure  the  approaching 
loconftthre,  the  defendant  as  a  matter 
of  law  was  negligent;  and  if  you  also 
find  that  the  plaintiff  stopped,  looked, 
and  iister^d,  and  used  ordinary  care 
and  caution  to  detect  danger  and 
avoid  injury,  as  he  claims  he  did, 
then  and  in  that  case  he  is  entitled 
to  recover  such  damages  as  he  has 
fairly  shown  you  he  has  suffered." 

In  McWhirt  v.  Chicago  &  A.  R.  Co. 
(1916)  —  Mo.  — ,  187  S.  W.  830,  af- 
firmed in  (1917)  243  U.  S.  422.  61  L. 
ed.  826,  37  Sup.  Ct  Rep.  392.  it  was 
held  to  be  negligent  to  back  a  string 
of  cars  over  a  crossing  on  a  dark 
night  without  giving  a  signal  and 
without  having  a  lookout  or  light  oa 
the  forward  car. 

Where  the  headlight  of  an  engine, 
although  burning,  does  not  disclose 
to  persons  at  a  crossing,  using  prop- 
er care  and  watchfulness,  that  the 
locomotive  is  preceded  by  gravel  cars, 
the  railroad  company  is  negligent  in 
not  furnishing  some  other  and  more 
effectual  signal  or  notice  of  the  fact 
Bohan  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
(Wis.)  supra. 

Independently  of  a  statute  requir- 
ing railroad  companies  to  ring  a  bell 
or  sound  a  whistle  at  all  public  cross- 
ings, a  railroad  company,  in  backing 
a  train  of  flat  cars  over  a  public  cross- 
ing after  dark,  without  a  brakeman  or 
light  or  other  signal  on  them  to  warn 
the  public  of  their  coming,  is  guilty 
of  negligence.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Sharp   (Fed.)  supra. 

See  to  the  same  effect,  Opp  v.  Pry- 
or  (1920)  294  III.  538,  128  N.  B.  580, 
wherein,  however,  there  was  a  con- 
flict of  evidence  as  to  the  presence  of 
a  brakeman  with  a  lantern  on  the 
forward  car,  so  that  the  question  of 
negligence  by  the  defendant  company 
was  held  not  to  be  a  question  for  the 
court. 

In  Pittsburgh,  C.  C.  &  St  L.  R.  Co. 
V.  Terrell  (Ind.)  supra,  it  was  held 
to  be  negligence  at  common  law  for 
a  railroad  company  to  fail  to  give 
any  signals  by  whistle  or  bell,  or  by 
having  a  light  on  the  forward  car, 
while  its  train  was  backing  in  the 


dark  ^oward  and  over  a  crossing  ai 
the  r&te  of  30  miles  per  hour. 

So,  where,  in  an  action  to  recover 
for  personal  injuries,  the  evidence 
showed  that  the  plaintiff  wias  struck 
by  cars  moved  by  the  defendant  at  or 
on  a  crossing,  that  the  train  was  being 
run  at  an  unusual  rate  of  speed,  that 
no  bell  was  rung  or  whistle  sounded, 
that  there  was  no  light  on  the  for- 
ward car  that  struck  the  plaintiff, 
and  that  the  plaintiff  was  observing 
due  care  for  his  safety,  it  was  held 
that  a  recovery  by  the  plaintiff  was 
fully  justified.  Lake  Erie  *  w  R. 
Co.  v.  Zoffinger  (1883)  107  HL  199. 

Where  an  engine  is  bac&iug  over 
8  crossing  in  the  nighttime,  it  is  the 
duty  of  the  engineer  to  sound  ade- 
quate warning  and  to  keep  a  man  with 
a  light  at  the  rear  of  the  engine  as  it 
is  moving,  so  as  to  keep  a  lookout  ade- 
quate for  safety;  and  if  there  is  a 
failure  in  this  respect  and  an  injury 
results,  there  is  a  negligent  breach 
of  duty.  Reid  v.  Atlanta  &  C.  Air  Line 
R.  Co.  (1905)  140  N.  C.  14S,  62  &  E. 
807. 

Where  a  city  ordinance  reiuires 
every  locomotive,  railroad  car,  or 
train  of  cars  running  in  the  ni$rht- 
time  to  have  a  brilliant  and  conspic- 
uous light  on  the  front  end,  and, 
while  backing,  to  have  such  a  light 
on  the  rear  end  of  the  locomotive,  car, 
or  train  of  cars,  it  is  negligence  for 
a  railroad  company  to  push  a  string 
of  cars  over  a  city  crossing  in  the 
nighttime  without  any  light  on  the 
forward  car.  Coulter  v.  Illinois  C. 
R.  Co.  (1914)  264  lU.  414,  106  N.  E. 
258. 

Though  a  statutory  requirement  u 
to  precautions  to  be  taken  by  rail- 
road trains  at  crossings  is  not  for 
the  protection  of  a  person  who  has 
been  walking  on  a  railroad  track  for 
a  long  distance,  and  is  struck  by  > 
train  at  a  highway  crossing,  the  fail* 
ure  of  a  railroad  company  to  have  a 
light  on  its  locomotive  or  on  a  coal 
car  pushed  by  it  over  a  crossing  a 
negligence  at  common  law  toward  saeh 
a  person,  and  may  be  made  a  ground 
of  the  railroad  company's  liability  for 
his  death.  Kerr  v.  Bush  (1919)  - 
Mo.  App.  — ,  215  S.  W.  398. 


Digitized  by 


Google 


ANNO.— CAB  PREGEDINO  ENGINE— LIGHTa 


1629 


In  Di  Grazio  v.  Pennsylvania  R. 
Co.  (1918)  261  Pa.  864,  104  Atl.  596, 
an  action  for  the  wrongful  death  of 
the  plaintifTs  husband,  it  was  held 
held  that  there  was  a  case  for  the 
jury;  it  appearing  that  he  was  struck 
at  a  street  crossing  in  the  nighttime 
by  a  car  pushed  by  a  locomotive  mov- 
ing at  the  rate  of  15  miles  per  hour, 
and  that  there  was  no  light  on  the 
car,  and  no  bell  rung  or  other  warn- 
ing given  of  the  approach  of  the  train. 

II,  At  place  other  fkan  oroastng. 

With  respect  to  an  accident  in  the 
nighttime  at  a  place  other  than  a 
crossing,  wli6re  no  conspicnous  for* 
ward  light  is  carried  on  a  car  pushed 
by  a  locomotive,  on  a  moving  discon- 
nected car,  or  on  the  tender  of  a 
backing  locomotive,  -the  liability  of 
the  railroad  company  for  an  injury 
by  such  a  ear  or  locomotive  ordinar- 
ily depends  on  whether  the  person  or 
property  injured  by  the  car  or. loco- 
motive is  rightfully  on  the  track  or 
at  a  place  where  the  presence  of  a 
person  or  an  animal  on  the  track 
might  reasonably  be  expected. 

United  States. — Baltimore  &  P,  R. 
Co.  V.  Cumberiand  (1900)  176  U.  S. 
282,  44  L.  ed.  447,  20  Sup.  Ct.  Rep. 
380;  Rich  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1906)  78  C.  &  A.  663,  149  Fed. 
79. 

California. — Puckhaber  v.  Southern 
P.  Co.  (1901)  132  Cal.  368,  64  Pac. 
480. 

Florida. — Wade  v.  Louisville  &  N. 
R.  Co.  (1907)  54  Fla.  277,  45  So.  472. 

Cieorgia. — Western  &  A.  R.  Co.  v. 
Bloomingdale  (1885)  74  Ga.  604. 

Illinois. — Pennsylvania  Co.  v.  Con- 
Ian  (1881)  101  III.  93;  East  St  Louis 
Connecting  R.  Ck>.  v.  O'Hara  (1894) 
150  111.  685,  37  N.  E.  917,  11  Am.  Neg. 
Cas.  416;  Illinois  C.  R.  Co.  v.  Klein 
(1901)  95  111.  App.  220.  See  also  Illi- 
nois C.  R.  Co.  V.  Schmitt  (1902)  100 
111.  App.  490.  Compare  Chicago  &  A. 
R.  Co.  V.  O'Neil  (1898)  172- HI.  527, 
50  N.  E.  216,  affirming  (1896)  64  111. 
App.  623  (negligence  held  to  be  gross, 
creating  liability  to  a  trespasser). 

Kentucky. — (k>nley  v.  Cincinnati,  N. 
O.  &  T,  P.  R.  Co.  (1889)  89  Ky.  402,  12 
S.  W.  764;  Louisville  &  N.  R.  Co.  v. 


Bays  (1911)  142  Ky.  400.  84  L.RJt 
(N.S.)  678,  184  S.  W.  460;  Southern 
R.  Co.  V.  Sanders  (1911)  146  Ky.  679, 
141  S.  W.  77;  Southern  R.  Co.  v.  Cap- 
linger  (1913)  151  Ky.  749,  49  L.R.A. 
(N.S.)  660,  152  S.  W.  947;  Oliver  v. 
Roach  (1907)  31  Ky.  L.  Rep.  284,  102 
S.  W.  274. 

Louisiana. — Gilliam  v.  Texas  &  P. 
R.  Co.  (1905)  114  La.  272,  38  So.  166; 
Strickland  v.  Louisiana  R.  &  Nav.  Co. 
(1913)  134  La.  238,  63  So.  888;  Krae- 
mer  v.  Louisville  &  N.  R.  Co.  (1918) 
144  La.  57,  80  So.  198.  See  also  the 
reported  case  (Bridges  v.  Kinssk  &  N. 
W.  R.  CO.  ante,  1526). 

Nevada. — Crosman  v.  Southern  P. 
Co.  (1918)  42  Nev.  92,  173  Pac.  223. 

New  Yorki— CaiB  v.  New  York  C.  & 
H.  R.  R.  Go.  (1906)  49  Misc.  620,  96 
N.  Y.  Supp.  835;  McGarty  v.  New 
York  C.  &  H.  R.  R.  Co.  (1902)  73  App. 
Div.  84,  76  N.  Y,  Supp.  32L 

North  Carolina. — Stanley  v.  Dur- 
ham &  N.  R.  Co.  (1897)  120  N.  C.  514, 
27  S.  E.  27,  2  Am.  Neg.  Rep.  634;  Pur- 
nell  V.  Raleigh  &  G.  R.  Go.  (1898)  122 
N.  C.  832,  29  S.  E.  953;  Allen  v.  North 
Carolina  R.  0>.  (1908)  149  N.  C.  268, 
62  S.  E.  1079;  Norris  v.  Atlantic  Coast 
Line  R.  Co.  (1910)  152  N.  C.  505,  27 
L.R.A.(N.S.)  1069,  67  S.  E.  1017;  Hara- 
mett  V.  Southern  R.  Co.  (1911)  157  N. 
C.  322,  72  S.  E.  1077. 

Ohio. — See  Cincinnati  etc.  R.  Co.  v. 
Shurts  (1918)  10  Ohio  App.  226. 

Pennsylvania. — Fisher  v.  Mononga- 
hela  C.  R.  Ck>.  (1889)  131  Pa.  292,  18 
Atl.  1016. 

South  Carolina.  —  Carter  v.  Sea- 
board Air  Line  R.  Co.  (1920)  114  S. 
C.  517.  104  S.  E.  186. 

Tennessee. — East  Tennessee,  V.  & 
G.  R.  Co.  V.  Fain  (1883)  12  Lea,  85. 
Compare  Little  Rock  &  M.  R.  Co.  v. 
Wilson  (1891)  90  Tenn.  271,  13  L.R.A. 
364,  25  Am.  St.  Rep.  693.  16  S.  W.  613 
(recovery  for  death  of  trespasser  al- 
lowed). 

Vermont. — ^Ingram  y.  Rutland  R. 
Co.  (1915)  89  Vt.  278,  95  Atl.  644, 
Ann.  Cas.  1918A,  1191. 

Virginia.— See  Baltimore  &  D.  R. 
Co.  V.  Lee  (1909)  110  Va.  305,  66  S. 
E.  51. 

Clanada. — La  Compagnie  du  Chemin 
de  fer  Canadien  du  Facifiique  v.  Bra- 
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2eau^(l$09)  Rat>.  Jud.  Quebec  19  B. 
R.  293;  Canadian  P.  R.  Co.  v.  Bois- 
•seau  (1902)  82  Can.  S.  C.  424. 

The  duty  of  a  railroad  company  to 
maintain  a  proper  headlight  on  a 
backing  locomotive,  or  car  pushed  by 
a  locomotive  extends  to  a  member  of 
the  public  walking  on  the  track  at  a 
point  where  the  public  is  accustomed 
to  use  the  same  as  a  pathway.  Stan* 
ley  V.  Durham  &  N.  R.  Co.  (1897)  120 
N.  C.  514,  27  S.  E.  27,  2  Am.  Neg.  Rep. 
€34;  Allen  v.  North  Carolina  R.  Co. 
(1908)  149  N.  C.  258,  62  S.  E.  1079; 
Norris  y.  Atlantic  Coast  Line  R.  Co. 
(1910)  152  N.  C  505,  27  L.R.A.(N.S.) 
1069,  67  S.  E.  1017;  Carter  v.  Sea- 
board Air  Line  R.  Co.  (S.  C)  supra. 

Likewise,  where  a  railroad  ran 
through  a  small  town,  it  was  held 
that  the  company  was  bound  to  antic- 
ipate that  the  inhabitants  would,  to 
some  extent,  use  the  tracks  for  their 
own  purposes,  and  the  shifting  of  a 
train  of  cars  at  night  without  a  light 
or  other  warning  was  held  to  consti- 
tute negligence  even  as  to  one  who 
was  technically  a  trespasser  on  the 
tracks.  Conley  v.  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  (1889)  89  Ky.  402,  12  S. 
W.  764. 

It  has  been  held,  however,  that 
where  a  railroad  company  allows  the 
public  to  use  its  tracks  and  right  of 
way  habitually,  while  the  railroad 
must  see  that  a  reasonable  lookout  is 
kept,  this  duty  covers  only  the  period 
when  the  tracks  are  largely  used  by 
the  public,  and  does  not  apply  at 
night  so  as  to  make  the  furnishing  of 
a  headlight  necessary.  See  Southern 
R.  Co.  V.  Sanders  (1911)  145  Ky.  679, 
141  S.  W.  77,  wherein  the  court  said: 
"We  have  written  in  a  number  of  cases 
that  it  is  the  duty  of  a  railroad  com- 
pany when  moving  engines  and  cars 
upon  tracks  where  the  presence  of 
persons  using  the  tracks  as  a  matter 
of  right  or  as  licensees  must  be  antic- 
ipated, to  give  warning  of  the  ap- 
proach of  the  train,  to  operate  it  at 
a  reasonable  rate  of  speed,  and  to 
keep  a  lookout.  This  care  is  not  only 
exacted  at  places  where  the  public 
have  a  right  to  use  the  right  of  way 
and  tracks,  as  at  street  crossings  and 
the  like,  but  is  also  exacted  at  points 


•<ni  its  road  in  cities,  townsi  and  pbpn- 
louB  communities  where  tite  public 
generally  have  been  in  the  habit  of 
using,  with  the  knowledge  and  consent 
of  the  company,  its  tracks  &nd  right 
of  way.  .  .  .  But,  in  places  where 
the  right  of  way  and  tracks  of  the 
company  are  used  substantially  as  the 
evidence  shows  they  were  at  Law- 
renceburg,  the  duty  of  the  company 
is  not  at  all  times  of  the  day  and 
night  the  same.  For  example,  the 
company  might  consent  to  and  be 
charged  with  notice  of  the  use  of  its 
tracks  and  premises  by  licensees  dur- 
ing certain  hours  of  the  day,  or  dur- 
ing the  entire  day.  But  in  the  night, 
the  tracks  and  premises  at  these 
places  might  be  used  seldom  or  not 
at  all  by  travelers,  and  consequently 
the  company  would  not  be  under  the 
same  high  duty  to  anticipate  their 
presence  on  the  track  during  these 
hours  as  it  would  be  during  the  day- 
time. It  does  not  follow  that  becaase 
percons  who  in  large  numbers  habitu- 
ally use  its  tracks  and  right  of  way 
during  certain  hours  of  the  day,  or 
during  the  entire  day,  are  to  be  treat- 
ed as  licensees,  that  it  will  be  used  in 
the  same  manner  during  the  night,  or 
that  the  company  owes  in  the  day  and 
night  the  same  degree  of  care.  There 
is  and  ought  to  be  a  distinction  be- 
tween the  duty  owing  by  a  railroad 
company  at  all  times  of  the  day  and 
night  and  under  all  circumstances 
and  conditions  at  places  where  trav- 
elers have  the  right  to  be,  as  on  pub- 
lic crossings  and  streets  that  are  oc- 
cupied by  railroad  companies,  and  the 
duty  it  owes  on  its  private  premises 
and  yards  set  apart  by  it  for  its  own 
use  and  business.  .  .  .  The  general 
rule  is  that  when  persons  who  have 
no  business  with  the  company  come 
on  its  private  grounds  and  on  places 
where  the  general  public  have  no 
right  to  go  or  be,  they  are  trespassers. 
.  .  .  But  when  the  use  by  the  pub- 
lic of  the  tracks  and  private  premises 
of  a  railroad  company  becomes  fre- 
quent and  common,  the  law  in  its  re- 
gard for  human  life  and  limb  puts  up- 
on the  company  the  duty  of  exercis- 
ing care  to  prevent  injuring  the  pe^ 
sons  thus  using  its  grounds.    So  that 
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•  person  may  at  one  time  and  place 
be  a  licensee,  and  at  another  time 
but  at  the  same  place  be  a  trespasser, 
— the  changed  conditions  growing  out 
of  the  different  use  by  the  public  of 
the  place." 

Where  an  employee  of  a  railroad 
company  in  the  course  of  his  duties  is 
rightfully  on  the  railroad  track  after 
dark,  the  company  ordinarily  owes 
him  the  duty  of  providing  a  conspicu- 
ous light  on  the  forward  car  of  a 
train  pushed  by  a  locomotive  or  on  the 
forward  end  of  a  backing  locomotive. 
Ingram  v.  Rutland  R.  Co.  (1916)  89 
Vt  278,  95  Atl.  644,  Ann.  Cas.  1918A, 
1191.  In  that  case  it  was  held  that  a 
railroad  company  was  liable  for  the 
death  of  a  fireman  killed  in  the  night- 
time by  a  switching  train  while  he 
was  on  his  way  to  his  locomotive,  it 
appearing  that  there  was  no  light  on 
the  forward  car  of  the  switching 
train. 

However,  where  an  employee  is  us- 
ing a  railroad  track  in  the  nighttime 
for  some  purpose  not  directly  within 
the  scope  of  his  duties,  and  in  a  man- 
ner  prohibited  by  a  rule  of  the  com- 
pany, his  employer  does  not  owe  him 
a  duty  to  have  a  light  on  the  forward 
end  of  a  backing  locomotive.  See 
Crosman  v.  Southern  P.  Co.  (1918)  42 
Nev.  92,  173  Pac.  223,  where  it  was 
held  that  an  employee  of  a  railroad 
company  who  was  injured  by  a  switch 
engine  running  backward,  while  he 
was  riding  on  a  velocipede  after  dark 
in  violation  of  a  rule  of  the  company, 
and  on  a  track  which  he  should  not 
have  used  for  that  purpose,  was  not 
justified  in  relying  on  the  company's 
having  a  light  on  the  engine. 

Iq  Kraemer  v.  Louisville  &  N.  R. 
Co.  (1918)  144  La.  67,  80  So.  198,  it 
appeared  that  the  plaintiff,  while  in 
the  performance  of  his  duties  as  a 
police  officer,  was  struck  by  a  backing 
train  either  at  a  street  crossing,  or  on 
adjacent  property  owned  by  the  city. 
It  also  appeared  that  the  time  of  the 
accident  there  was  a  dim  red  light  on 
the  end  of  the  forward  car,  a  brake- 
man  with  a  bright  white  light  at  the 
middle  of  the  car,  and  anothei'  brake- 
man  with  a  light  on  the  car  following. 
In  holding  that  the  railroad  company 


was  liable  for  the  injury  to  the  plain'- 
tiff,  the  court  said:  "Although  the 
backing  of  a  railroad  train  through  a 
city  and  over  street  crossings  at  night 
is  not  of  itself  such  negligence  as 
should  render  the  railroad  company 
liable  for  any  accident  that  might  re- 
sult, it  is  an  operation  of  suflicient 
danger  to  the  public  to  require  the 
railroad  company  to  maintain  all  rea- 
sonable safegruatds,  such  as  having  a 
bright  light  on  the  forward  end  of  the 
train,  and  a  lookout  there,  in  a  posi- 
tion to  warn  a  person  in  danger.  The 
defendant  in  this  case  did  not  fulfil 
that  duty  to  the  public."  The  court 
also  held  that,  in  view  of  the  duties 
which  were  being  discharged  by  the 
plaintiff  at  the  time  of  the  accident, 
it  was  immaterial  whether  the  acci- 
dent occurred  at  the  crossing  or  on  the 
property  of  the  city  adjoining  the 
crossing. 

The  duty  to  display  a  headlight  on 
a  backing  locomotive,  or  car  pushed 
by  a  locomotive,  is  due  to  one  law- 
fully in  a  railroad  yard,  as  a  person 
in  the  course  of  his  employment  by  an 
independent  contractor.  Caffl  v.  New 
York  G.  &  H.  R.  R.  Ck>.  (1906)  49  Misc. 
620,  96  N.  Y.  Supp.  836. 

Similarly  it  has  been  held  to  be  er- 
ror to  direct  a  nonsuit  where  it  ap- 
peared that  a  railroad  intersected  a 
manufacturing  plant,  and  that  the 
plaintiff,  an  employee  of  the  plant, 
while  crossing  at  day  break  one  of  the 
tracks  of  the  railroad  on  his  way  to 
his  work,  was  struck  by  a  backing 
train,  and,  from  his  statement  of  the 
occurrence,  it  was  evident  that  if 
there  had  been  a  light  on  the  rear  end 
of  the  train  it  would  have  afforded 
him  timely  warning  of  its  approach. 
Fisher  v.  Monongahela  C.  R.  Co. 
(1889)  131  Pa.  292,  18  Atl.  1016. 

Where  a  railroad  occupied  state 
land  on  the  banks  of  a  canal,  and 
canal  boat  men  necessarily  crossed 
the  track  on  leaving  or  returning  to 
their  boats,  the  company  was  held  lia- 
ble where  a  boatman,  crossing  the 
track  at  night  and  near  a  freight  car 
which  had  been  standing  there  all  day, 
was  injured  by  the  sudden  starting  of 
the  car  by  a  locomotive  without  light 
or  warning.     McC!arty  v.  New.  York 
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C.  &  H.  R.  R.  Co.  (1902)  78  App.  Diy, 
84,  70  N.  Y.  Supp.  821. 

Where  a  train  is  run  at  night  with- 
out a  headlight  or  a  bell  ringing,  and 
at  a  high  and  dangerous  rate  of  speed, 
at  a  place  where  many  persons  are 
likely  to  be  passing  on  their  way  to  a 
ferry  or  otherwise,  such  acts  are  lia- 
ble to  the  construction  of  being  in 
wanton  and  wilful  disregard  of  the 
rights  and  safety  of  the  public  gener- 
ally, so  as  to  amount  in  law  to  wanton 
and  wilful  negligence.  In  such  a  case, 
it  is  not  necessary,  in  order  to  raise 
an  inference  of  gross  negligence,  to 
prove  that  the  company's  employees 
were  actuated  by  ill-will  directed  spe- 
cifically towards  the  plaintiff,  or  to 
show  that  they  must  have  known  that 
he  was  in  a  position  in  which  he  was 
likely  to  be  injured.  East  St.  Louis 
Connecting  R.  Co.^  v,  O'Hara  (1894) 
150  111.  580,  87  N.  E.  917,  11  Am.  Neg. 
Cas.  416. 

On  the  other  hand,  in  Gilliam  v. 
Texas  &  P.R.  Co.  (1905)  114  La^272, 
88  So.  166,  it  was  held  that  where  an 
engine  was  pushing  some  freight  cars 
at  night,  the  failure  to  equip  the  front 
car  with  a  headlight  was  not  negli- 
gence as  to  one  lying  asleep  on  the 
track  in  a  state  of  intoxication.  Sim- 
ilarly in  the  reported  case  (Bridges  v. 
Kinder  &  N.  W.  R.  Co.  ante,  1525)  it 
is  held  that  a  railroad  company  is  not 
liable  for  the  death  of  a  person  in  a 
drunken  stupor  on  its  track  at  a  place 
other  than  a  crossing,  where  it  ap- 
pears that  the  person  killed  wfts 
struck  by  a  train  of  cars  pushed  by  a 
locomotive,  and  that  a  brakeman  was 
on  the  forward  car  with  an  ordinary 
railroad  lantern  at  the  time  of  the  ac- 
cident. In  Little  Rock  &  M.  R.  Co.  v. 
Wilson  (1891)  90  Tenn.  271,  13  L.R.A. 
864,  25  Am.  St.  Rep.  693,  16  S.  W.  613, 
however,  a  recovery  was  sustained 
for  the  killing  of  a  drunken  man 
asleep  on  the  track,  an  absolute  statu- 
tory duty  to  have  a  light  on  a  back- 
ing train  having  been  violated. 

Under  a  statute  requiring  a  locomo- 
tive to  be  equipped  with  a  headlight, 
it  has  been  held  that  where  a  head- 
light was  obstructed  by  a  caboose  in 
advance  of  the  locomotive,  so  that  the 
crew  of  the  train  did  not  see  two 


mules  trespassing  on  the  railroad 
track  until  the  animals  were  struck 
and  killed  by  the  caboose,  the  railroad 
company  was  liable  for  the  loss  to 
their  owner.  Cincinnati  etc.  R.  Cki.  v. 
Shurts  (1918)  10  Ohio  App.  226. 

in.  Sufficiency  of  tight. 

In  Cheney  v.  New  York  C.  &  H.  R. 
R.  Go.  (1879)  16  Hun  (N.  Y.)  416.  it 
was  insisted  that  the  court  erred  in 
charging  that  it  was  the  duty  of  the 
railroad  company  to  have  so  much 
light  upon  the  tender  of  an  engine 
running  backward  as  to  enable  an  or- 
(dinary  person,  in  the  exercise  of  rea- 
sonable diligence,  to  see  it.  Before 
giving  the  above  charge,  the  court  had 
told  the  jury  that  it  was  for  them  to 
^ay  whether  it  was  necessary,  in  or- 
)der  to  perform  the  duty  of  the  com- 
pany to  .foot-passengers,  that  there 
shpuld  ba  a  light  upon  the  engine,  and 
whether,  when  the  engine  was  back- 
ing, there  should  be  a  tight  upon  the 
rear  of .  it,  and  what  kind  of  a  light 
was  required.  It  was  held  that,  at 
a  whole,  the  charge  on  the  subject  of 
a  light  seemed  unexceptionable,  the 
court  sao^ing:  "The  precaution  point- 
ed out  by  the  judge  was  not  one  ex- 
clusively designed  to  give  warning  to 
travelers,  like  the  posting  of  a  flag- 
man at  a  street  crossing,  but  it  had 
respect  to  the  moving  of  the  trains 
and  the  use  of  the  road.  ...  Be- 
sides, the  evidence  warranted  the  juiy 
in  finding  that,  owing  to  the  darkness 
of  the  night,  the  engine  could  not  >>e 
seen  at  the  crossing  unless  it  had  a 
light  upon  it,  and  as  it  was  the  du^ 
of  the  intestate  to  use  his  eyes,  it 
would  seem  to  follow  that  it  was  the 
correlative  duty  of  the  defendant  to 
take  reasonable  precaution  that  tbf 
engine  could  be  seen." 

An  ordinary  lantern  in  the  hand  of 
a  brakeman  on  the  top  of  a  car  does 
not  meet  the  requirement  of  an  ordi- 
nance'providing  that  a  backing  engine 
or  train  shall  have  a  "conspicuous* 
light  on  the  engine  or  rear  car,  so  as 
to  show  in  what  direction  the  cars  art 
moving.  Chicago,  M.  &  St.  P.  R.  O). 
V.  Walsh  (1895)  157  IlL  672,  41  N.  E. 
900. 

Irrespective  of  a  statute  requiring 
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railroads  to  equip,  maintain,  and  use 
«n  each  and  every  locomotiTO  being) 
operated  in  road  service  in  tlie  night- 
time a  headlight  of  power  and  bril- 
liancy of  1,600  candle  power,  careful 
train  service  necessarily  requires  lo- 
eomotivea  to  be  equipped  with  head- 
lights when  traversing  highways  in 
the  nighttime.  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Moon  (1908)  88  Ark.  231,  114  S. 
W.  228,  wherein  it  appeared  that  an 
engine,  running  backward  for  a  dis- 
tance of  19  miles  and  traversing  in 
that  distance  eight  crossings  of  the 
track  by  public  roads,  had  no  lights 
on  the  rear  end,  which  was  the  ap- 
proaching end,  except  two  lanterns, 
one  hung  on  each  side  of  the  tei:der, 
but  it  also  appeared  that  the  backing 
6f  the  engine  was  due  to  an  emergen- 
cy. In  reference  to  the  latter  fact,  the 
cburt  said:  "Whatever  emergencies 
may  render  the  running  of  an  engintt 
in  this  way  a  proper  discharge  of  the 
employees'  duties  to  the  company, 
they  do  not  excuse  them  to  travelers 
on  public  highways  crossing  the 
tracks." 

In  Southern  R.  Co.  v.  Caplinger 
(1913)  .151  Ky.  749,  49  L.R.A.(N.S.) 
660,  152  S.  W.  947,  it  was  said:  "It 
is  equally  plain  that  the  lantern  set- 
ting on  the  top  of  the  car  was  not  in 
a  position  to  and  did  not  furnish  suf- 
ficient light  to  aid  the  brakeman  in 
keeping  a  lookout,  or  to  warn  persons 
dbout  the  track  of  the  presence  of  the 
car,  or  give  notice  of  its  movements. 
The  engine  bell  was  ringing  and  the 
engine  lights  were  burning,  but  these 
circumstances  do  not  of  course  help 
the  case  for  the  company." 

Whether  an  ordianry  railroad  lan- 
tern on  the  back  of  a  train,  or  on  the 
tender  of  a  locomotive  going  back- 
ward, constitutes  a  sufficient  compli- 
ance with  a  regulation  requiring  a 
"headlight,  or  other  equivalent  re- 
flecting lantern,  to  give  due  warning 
to  persons  near  or  crossing"  the 
tracks,  or  with  an  ordinance  requir- 
ing each  engine  or  train  to  display  "a 
brilliant  and  conspicuous  light,"  is  a 
question  for  the  jury.  Baltimore  &  P. 
B.  Co.  V. :  Cumberland  (1900)  176  U. 
S.  232,  44  L.  ed.  447,  20  Sup.  Ct.  Rep. 
380;  Pennsylvania  Co.  v.  C>)nlan 
(1881)  101  IlL  93. 


A  red  light  on  th^  tender  of  a'  loco- 
motive running  backward  over  a  high- 
way crossing  has  been  held  to  be  an 
insufficient  warning  of  danger.  Gor- 
ton V.  Harmon  (1908)  162  Mich.  473, 
116  N.  W.  443,  15  Ann.  Cas.  461.  In 
that  case  the  court  said:  "To  run  a 
train  across  the  country  and  public 
highways  without  any  headlight  is  a 
most  unusual  thing.  It  is  a  matter  of 
common  knowledge  that  trains  almost 
universally  have  headlights  which 
throw  a  powerful  light  ahead  of  the 
train,  and  that  this  light  can  be  seen, 
where  there  are  no  obstructions,  for 
a  great  distance.  Travelers,  in  the 
absence  of  any  other  warning,  have  a 
right  to  assume  that  the  engines  of 
trains  are  provided  with  such  lights. 
The  red  light  on  the  end  of  the  tender 
was  no  notice  of  the  approaching 
train.  If  the  travelers  saw  the  red 
light  it  does  not  follow  that  they  could- 
see  it  move  towards  them,  for  it  would 
seem  nearly  stationary  as  they  looked 
at  it.  Red  lights  on  the  rear  of  trains 
are  indication  of  danger  to  those  in 
the  rear.  They  have  not  been  used' 
upon  the  front  of  trains  as  a  warning 
to  travelers." 

So,  in  Schremms  v.  Pere  Marquette. 
R.  Co.  (1906)  145  Mich.  190,  116  Am. 
St  Rep.  291,  108  N.  W.  698,  wherein 
it  appeared  that  an  engine  was  run- 
ning backward  on  a  dark  night,  with 
a  red  light  hanging  on  the  tender,  the 
court  said,  obiter:  "The  manner  of 
running  this  train  upon  a  dark  night, 
without  proper  equipment  to  indicate 
its  proximity  to  one  traveling  upon 
the  highway,  indicates  such  a  reckless 
disregard  of  the  rights  of  the  traveler 
upon  the  highway  as  to  merit  the 
severest  censure." 

The  fact  that  the  plaintiff  testifies 
that  he  saw  the  light  "a  good  ways, 
off"  does  not  preclude  him  from  claim- 
ing that  the  light  was  insufficient, 
where  he  also  testifies  that  he  saw 
the  light  far  enough  off  to  have  saved 
himself  and  his  companion,  but  did 
not  know  that  it  was  a  train,  and  that 
he  heard  no  bell  or  whistle.  Norris  v. 
Atlantic  Coast  Line  R.  Co.  (1910)  152 
N.  C.  505,  27  L.R.A.(N.S.)  1069,  67  S. 
E.  1017. 

In  St  Louis  &  S.  F.  R.  Co.  v.  Rut- 
land (1913)  125  C.  C.  A.  31,  207  Fed. 
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287,  4  N.  C.  C.  A.  951»  writ  of  cer- 
tiorari denied  in  (1913)  231  U.  S.  755, 
58  L.  ed.  468.  34  Sup.  Ct.  Rep.  328, 
the  court,  aitex  observing  that  un- 
der the  Tennessee  decision  certain 
statutory  precautions  In  running  a 
train  or  locomotive  over  a  cross- 
ing were  required  only  when  they 
were  practicable,  stated  the  facts 
and  the  conclusion  of  the  court  there" 
on  as  follows:  "The  defendant's  evi- 
dence tended  to  show  that  the  cars  ap- 
proached the  crossing  slowly,  under 
control,  with  the  bell  of  the  engine 
ringing,  with  two  lookouts  with  lan- 
terns upon  the  car  in  advance,  and 
taking  every  precaution  which  the  cir- 
cumstances permitted,  and  that  Rut^ 
land  must  hava  walked  or  run  in  front 
of  the  car  just  the  instant  before  it 
hit  him.  If  this  testimony,  and  all  the 
inferences  which  might  reasonably  be 
drawn  from  it,  can  be  accepted  at  their 
full  value,  the  defendant  would  not  be 
liable.  There  is  no  inconsistency  be- 
tween this  conclusion  and  that 
reached  in  the  preceding  paragraph 
on  the  subject  of  contributory  negli- 
gence, since  the  two  conclusions  are 
necessarily  drawn  from  opposite 
points  of  view, — one  gives  to  the  plain- 
tiff the  benefit  of  all  reasonable  in- 
ferences from  the  testimony  in  the 
case  and  the  other  gives  the  same 
benefit  to  the  defendant." 

IV.  proximate  dause  of  injury. 

The  absence  of  a  headlight  has  been: 
held  not  to  have  contributed  to  the  fa- 
tality, where  one  killed  by  a  train 
was  warned  of  its  approach  in  time  to 
avoid  it.  Wade  v.  Louisville  &  N.  R. 
Co.  (1907)  54  Fla.  277,  45  So.  472.  See 
to  the  same  effect  Baltimore  &  0.  R. 
Co.  V.  Lee  (1909)  110  Va.  805,  66  S. 
E.  51. 

In  Bryant  v.  Illinois  C.  R.  Co.  (1897) 
—  La.  — ,  22  So.  799,  3  Am.  Neg.  Rep. 
406,  it  was  held  that  the  failure  to 
have  a  light  on  the  forward  car  of  a 
long  train  could  not  have  been  the 
proximate  cause  of  the  death  of  a  boy 
whose  body  was  found  between  the 
tender  of  the  locomotive  and  the  driv- 
ing wheel. 

In  Puckhaber  v.  Southern  P.  Co. 
(1901)    132  CaL  368,  64  Pac.  480,  it 


appeared  that  the  body  of  tM  pWn* 
tifTs  intestate  was  found  near  the 
dead  body  of  another  man  on  a  side 
track.    It  was  claimed  that  the  intes- 
tate was  killed  by  a  backing  engine 
without  a  light  on  the  forward  end  of 
the  tender.    On  the  question  of  the 
l^roximate  cause  of  the  death  the  court 
said:   "It  is  a  basic  element  in  every 
right  of  recovery  that  a  defendant's 
negligence  must  contribute  to  the  in- 
jury,— miust  be  the  proximate  cause 
of  the  injury.    By  proving  defendant's 
negligence,  without  in  some  way  fas- 
tening that  negligence  to  the  injury, 
a  case  is  not  made  out.    This  is  true, 
even  though  it  be  assumed  that  the 
law  of  this  state  is  to  the  effect  that, 
in  the  absence  of  evidence  upon  the 
subject,  it  will  not  be  presumed  that 
deceased   was   guilty   of   negligence 
For,  conceding  negligence  of  defend- 
ant in  the  abstract  was  shown,  and  no 
negligence  upon  the  part  of  deceased 
was   shown,   still   a   case  may  have 
arisen    of    damnum    absque   injuria. 
If  the  negligence  of  defendant  in  omit- 
ting to  carry  a  light  be  simply  abstract 
negligence.-^that  is,  negligence  hav- 
ing no  relation  whatever  to  the  injur; 
done, — then  such  negligence  is  a  mat- 
ter foreign  to  any  issue  in  the  esse. 
And  unless  the  negligence  is  connect- 
ed with  the  injury,  the  case  stands 
exactly  as  if  no  negligence  had  been 
proven.    Plaintiffs  insist  that  the  jury 
had  a  legal  right  to  infer  as  a  fact 
that  the  absence  of  the  light  upon  the 
tender  was  the  cause  of  the  death. 
While,  as  before  suggested,  it  may  not 
be  presumed  against  deceased  that  be 
became  drunken  and  slept  upon  the 
track,  or  deliberately  stood  upon  the 
track  in  front  of  the  backing  engine, 
the  laws  of  self-preservation  denyint; 
any  inference  of  such  conduct  upon 
his  part,  still,  as  is  said  in  some  of 
the  cases,  the  deceased  may  have  fall- 
en insensible  upon  the  track  in  a  fit, 
and   thus   have   been  killed   without 
fault  upon  his  part,  and,  under  each 
circumstances,  that  the  absence  of  the 
light  in  no  way  tended  to  his  death. 
Tested  by  this  illustration,  a  dozen 
lights  upon  the  tender  would  not  have 
saved  his  life.   Neither  do  we  consider 
the  fact  that  another  man  was  killed 
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at  the  same  time  sufBcient  evidence  to 
create  a  presumption  that  the  want  of 
the  light  upon  the  tender  was  the  prox- 
imate cause  of  death.  To  this  point 
it  may  be  said,  there  is  not  a  scintilla 
of  evidence  that  the  other  man  was 
possessed  of  a  single  one  of  the  five 
senses.  It  follows,  therefore,  that 
there  is  an  absolute  dearth  of  evidence 
to  the  point  that  the  absence  of  the 
light  upon  the  tender  added  tiie 
weight  of  a  hair  to  the  cause  which 
occasioned  the  young  man's  death." 

However,  in  Pittsburgh,  C.  C.  &  St 
L.  R.  Co.  V.  Terrell  (1911)  177  Ind. 
447, 42  L.R.A.(N.S.)  367,  95  N.  E.  1109, 
the  court  said  with  regard  to  a  con- 
tention that  a  complaint  did  not  show 
that  the  negligence  alleged  was  the 
proximate  cause  of  the  injury  to  the 
plaintiff:  "It  is  finally  argued  by  ap- 
pellant's counsel  that  the  complaint 
does  not  show  that  appellant's  negli- 
gence was  the  proximate  cause  of  ap- 
pellee's injury,  because  it  does  not  di- 
rectly allege  that  she  would  have 
heard  a  signal  if  given,  or  seen  a  light 
if  displayed,  on  the  backing  car.  Such 
allegations  were  not  required;  the 
general  averments  sufficiently  show 
that  appellant's  negligence  as  alleged 
was  the  proximate  cause  of  the  injury 
to  appellee." 

F.  Contributory  negligence,' 

The  breach  of  a  railroad  company's 
duty  to  provide  a  sufficient  light  does 
not  relieve  an  individual  of  all  obliga- 
tion to  look  and  listen  for  engines  and 
trains  when  he  attempts  to  walk  on 
or  across  the  tracks  of  the  company, 
nor  does  it  absolve  him  from  the  con- 
sequences of  negligence  in  that  re- 
gard. Allen  V.  North  Carolina  R.  Co. 
(1908)  149  N.  C.  258,  62  S.  E.  1079. 

So,  although  a  railroad  company 
permits  the  public  to  use  its  yards  as 
a  common  passageway,  and  it  is  guilty 
of  negligence  in  not  maintaining 
a  light  on  the  rear  of  the  tender 
of  a  backing  locomotive,  a  person  on 
the  tracks  at  a  place  other  than  a 
crossing  is  nevertheless  under  an  ob- 
ligation to  take  ordinary  precaution 
for  his  own  safety,  and  if  it  appears 
that  at  the  time  of  an  accident,  the 
engine  and  tender  were  backing  at, 


about  the  rate  of  6  miles  per  hour  and 
necessarily  making  much  noise,  and 
tiiat  the  bellwas   being  constantly- 
rung,  there  can  be  no  recovery.    Rich. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1906) 
78  C.  C.  A.  668,  149  Fed.  79. 

Where  no  occasion,  necessity,  or  ex- 
cuse is  shown  for  the  plaintiff's  pres- 
ence in  a  railroad  yard  at  night,  and 
it  appears  that  the  plaintiff  might  well 
have  made  his  way  home  by  means 
of  one  of  two  well-lighted  streets  on 
either  side  of  the  railroad,  he  cannot 
recover  for  injuries  sustained,  in  the 
yard,  notwithstanding  the  absence  of. 
a  headlight  on  the  engine  which  in- 
jured him.  Western  &  A.  R.  Co.  v. 
Bloomingdale  (1885)  74  Ga.  604. 

On  the  other  hand,  the  failure  of  a 
railroad  company  to  provide  a  head- 
light is  not  only  negligence,  but  a. 
continuing  neglect  of  the  performance 
of  a  duty  on  the  part  of  the  company, 
the  performance  of  which  would  en- 
able it  to  have  the  last  clear  chance, 
to  prevent  injury  to  a  person  walking 
on  the  track.  The  failure  of  the  per- . 
son  walking  on  the  track  to  observe 
the  train  in  time  to  prevent  the  acci-* 
dent  does  not  constitute  contributory 
negligence,  where  no  headlight  is  dis*. 
played.  Stanley  v.  Durham  &  N.  Ri.' 
Co.  (1897)  120  N.  C.  514,  27  S.  E.  27, 
2  Am.  Neg.  Rep.  634.  In  that  case 
the  court  said:  "The  plaintiff  was  not 
required  to  be  on  the  lookout  for  his 
safety,  if  there  was  no  light  on  the  box 
car  or  other  proper  signal  given  to 
warn  him  of  his  dai^^r-  It  was  not 
incumbent  on  him  to  be  on  the  lookout 
for  a  danger  which  he  had  no  reason- 
able ground  to  apprehend  to  exist.  He 
had  a  right  to  suppose  that  the  com- 
pany would  take  care  to  provide 
against  injuring  pedestrians  on  the 
track,  by  providing  proper  lights  and 
signals;  and  to  feel  secure  in  acting 
upon  that  supposition.  And  if  this 
light  was  not  furnished  (and  there 
was  testimony  going  to  show  that  it 
was  not),  the  company  was  not  only 
negligent,  but  its  negligence  was  a 
continuing  one." 

j  In  Hammett  v.  Southern  R.  Co. 
i(1911)  157  N.  C  822,  72  S.  E.  1077, 
wherein  it  appeared  that  a  person 
walking  on  a  dark  night  along  a  path 
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about  2  feet  from  the  csnd  of  the  cross- 
ties  was  injured  by  a  passing  locomo- 
tive running  without  a  headlight,  the 
court  said:  "It  is  possible  that  the 
plaintiff's  injury  may  have  resulted 
from  his  own  negligence  in  walking, 
too  near  the  track  or  attempting  to 
cross  it  without  looking  or  listening, 
but  this  is  not  so  apparent  from  the 
evidence  that  it  must  be  inferred  as 
matter  of  law." 

In  Pittsburgh,  C.  C.  &  St  L,  R.  Co. 
V.  Terrell  (1911)  177  Ind.  447,  95  N. 
E.  1109,  it  was  held  that  it  was  not 
contributory  negligence  as  a  matter  of 
law  for  one  about  to  cross  a  railroad 
track  in  a  wagon,  to  fail  to  stop  and  go 
on  the  track  to  look  for  an  approach- 
ing train,  where  it  appeared  that  she 
was  struck  by  a  train  backing  over  a 
crossing  without  a  signal  or  a  light 
on  the  forward  car.  The  decision  was 
based  on  the  ground  that,  in  the  ab- 
sence of  a  signal  or  a  light,  such  pre- 
cautions by  the  plaintiff  might  not 
have  been  sufficient  to  prevent  her  in- 
jury. 

Similarly  in  St  Louis  &  S.  F.  R.  Co. 
V.  Rutland  (1913)  125  C.  C.  A.  31,  207 
Fed.  287,  4  N.  C.  C.  A.  951,  the  court, 
in  construing  the  law  of  Tennessee, 
held  that  it  was  for  the  jury  to  deter- 


mine whether  a  person  was  guilty  of 
contributory  negligence  who  stepped 
on  a  track  when  an  approaching  train 
of  cars  pushed  by  a  locomotive  was  al- 
most on  him.  It  appeared  that  there 
were  several  lanterns  on  the  forward 
car,  but  that  some,  at  least,  of  them 
might  not  have  been  visible  to  the  per- 
son who  was  struck  by  the  car. 

Likewise,  whether  one  employed  on 
a  railroad,  and  therefore  rightfully 
upon  the  tracks,  was  in  the  exercise 
of  ordinary  care  at  the  time  when  be 
was  struck  by  a  train  backing  with- 
out a  light,  has  been  held  to  be  a  ques- 
tion for  the  jury.  Oliver  v.  Roach 
(1907)  31  Ky.  L.  Rep.  284,  102  S.  W. 
274. 

As  to  the  right  to  recover  for  the 
death  of  a  person  who,  while  drunk 
and  asleep  on  a  railroad  track,  was 
killed  by  cars  pushed  along  the  track 
without  a  forward  light,  see  the  fol- 
lowing cases  set  out  supra  in  the  sub- 
division "At  place  other  than  cross- 
ing:" Gilliam  v.  Texas  &  P.  R.  Co. 
(1905)  114  La.  272,  38  So.  166;  Little 
Rock  &  M.  R.  Co.  v.  Wilson  (1891)  90 
Tenn.  271,  13  L.R.A.  364,  25  Am.  St 
Rep.  693,  16  S.  W.  613.  And  see  the 
reported  case  (Bridges  v.  Kinder  N. 
W.  R.  Co.  ante,  1525).  W,  S.  R. 


EMMA  R.  MAINE,  Appt., 

V. 

MARYLAND  CASUALTY  COMPANY  et  al.,  Respts. 

Wisconsin  Supreme  Court  — June  S3,  1920. 
(172  Wis.  350,  178  N.  W.  749.) 

Witness  —  wsdver  by  beneficiary  under  insurance  policy. 

1.  The  statute  making  physicians  incompetent  to  testify  to  facts  learned 
in  treating  patients  cannot  be  waived  by  the  beneficiary  under  a  patienf  a 
insurance  policy,  in  a  suit  upon  the  policy,  so  as  to  permit  testimony  as 
to  the  cause  of  death. 

[See  note  on  this  question  beginning  on  page  1644.] 

—  competency  —  physician  —  waiver  tained    in   treating   patients    may   be 

of  privilege.  waived  by  the  patient  for  whose  bene- 

2.  The  statutory  prohibition  of  testi-  fit  it  was  enacted, 
mony  of  physicians  as  to  facts  ascer-         [See  28  R.  G.  L.  542.] 
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—  waiver  by  application  for  insurance. 

3.  An  applicant  for  accident  insur- 
ance does  not  impliedly  waive  the  stat- 
utory exclusion  of  testimony  of  attend- 
ing physicians  as  to  facts  learned  in 
treating  a  patient,  so  as  to  make  their 
testimony  admissible  in  proof  of  a 
claim  against  the  insurance  company. 

[See  28  B.  C.  L.  546.] 


Evidence  —  declarati<nis  as  to  injoiy 

—  hearsay. 

4.  Declarations  by  the  holder  of  an 
accident  insurance  policy  that  he  had 
injured  himself  some  days  before  in 
attempting  to  move  an  ice  box  are  not, 
even  though  made  to  physicians  to  re- 
ceive treatment,  part  of  the  res  gestae, 
and  are  not  admissible  in  proof  of  the 
fact  of  such  injuries. 


(Owen  and  Siebecker,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  LaCrosse 
County  (Higbee,  J.)  in  favor  of  defendants  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident  insurance  policy.    Affirmed. 


Statement  by  Eschweiler,  J.; 

This  action  is  to  recover  on  a  pol- 
icy of  accident  insurance.  The 
plaintiff  is  the  \?idow  and  benefici- 
ary under  said  policy  of  C.  D.  Maine, 
the  insured,  who  it  is  claimed  was 
injured  on  November  14,  1918,  re- 
sulting in  his  death,  thirteen  days 
later. 

The  insured  on  the  day  in  ques- 
tion moved  a  heavy  ice  box  on  a 
neighbor's  premises.  On  the  follow- 
ing day  he  gave  an  indication  of 
pain  in  his  side  by  frequently  plac- 
ing his  hand  there  when  standing 
up.  Two  days  after  the  accident  he 
lay  down  on  a  couch  during  the  day- 
time, complaining  of  pain  in  the 
same  place,  which  appeared  to  be 
over  the  gall  duct  on  the  right  side 
of  the  abdomen.  Shortly  thereafter 
he  was  attended  by  physicians,  and 
on  November  21st  was  taken  to  the 
hospital  and  there  operated  upon. 

The  medical  testimony  shows  that 
prior  to  being  sent  to  the  hospital 
the  diagnosis  of  some  of  the  physi- 
cians was  that  there  was  an  infec- 
tion of  the  gall  bladder.  The  opera- 
tion disclosed,  however,  that  a  part 
of  the  omentum,  which  is  a  part  of 
the  peritoneum,  or  membrane  lining 
of  the  abdominal  cavity,  had  become 
gangrenous  to  an  extent  about  the 
size  of  the  palm  of  a  hand.  This 
portion  was  removed,  but  subse- 
quently there  developed  a  paralysis 
of  the  muscles  in  the  walls  of  the 
intestines,  and  a  secondary  opera- 
tion was  performed.  The  distention 
of  the  bowols  caused  by  such  paraly- 
sis increased,  and  he  died  on  Novem- 
ber 27th  as  a  resn't  thereof. 
15  A.L.R.— 97. 


The  testimony  indicated  that  such 

condition    of    the    membrane    was 

probably  produced  by  a  twisting  as 

the  result  of  some  violent  physical 

•  strain  on  or  of  the  patient's  body. 

Under  the  testimony  received  by 
the  court  under  its  first  ruling,  there 
was  evidence  that  the  deceased  had 
at  several  times,  but  of  more  than 
two  days  after  the  accident,  stated 
to  the  attending  physicians,  who 
were  then  treating  him  profession- 
ally, that  he  had  twisted  himself  at 
the  time  he  was  moving  the  ice  box 
on  November  14th,  and  that  he  at- 
tributed the  subsequent  pain  to  such 
twisting.  The  physicians  further 
testified  that,  considering  what  was 
disclosed  at  the  operations  and  the 
autopsy,  taken  in  connection  with 
the  statements  that  the  deceased 
made  to  them  as  to  the  moving  of 
the  ice  box,  they  ascribed  the  cause 
of  his  death  as  being  traceable  to 
such  injury.  A  motion  was  made 
by  the  defendant  to  strike  out  the 
testimony  of  such  physicians,  which 
was  granted,  and  thereupon  the  de- 
fendant moved  for  a  directed  ver- 
dict in  its  favor,  which  the  court 
granted,  "solely  upon  the  ground 
that  the  only  evidence  of  the  acci- 
dent, which  is  claimed  was  the  prox- 
imate cause  of  the  deceased's  death, 
is  the  statements  of  the  physicians 
and  surgeons  who  were  called  to 
treat  him  and  to  operate  upon  him, 
and,  the  court  being  of  the  opinion 
that  such  testimony  was  incompe- 
tent because  of  the  privilege,  under 
§  4075  of  our  statutes,  there  is  no 
evidence  to  sustain  the  claim  of  the 
plaintiff  to  the  effect  that  there  was 
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an  accident  within  the  meaningr  of 
the  terms  of  the  policy." 

The  policy  in  suit  contained  the 
following:  "Affirmative  proof  of 
death,  or  loss  of  limb  or  sight  or 
duration  of  disability  must  be  fur- 
nished to  the  company  within  two 
months  from  the  time  of  death,  or 
loss  of  limb  or  sight,  or  termination 
of  disability  for  which  the  company 
is  liable.  No  suit  for  recovery  here- 
under may  be  brought  until  after 
three  months  from  the  date  of  filing 
final  proofs  at  the  company's  home 
office.  ...  14.  The  company 
shall  have  the  right  and  opportunity 
to  examine  the  person  of  the  assured 
or  beneficiary  when  and  so  often  as 
it  requires  in  case  of  injury,  and  al- 
so the  right  and  opportunity  to 
make  an  autopsy  in  case  of  death." 

From  a  judgment  of  dismissal  of 
the  complaint  upon  'the  merits, 
plaintiff  has  appealed. 

Messrs.  Winter,  Morris,  Each,  & 
Holmes,  for  appellant: 

It  was  error  to  strike  out  the  testi- 
mony of  physicians  which  was  prop- 
erly in  the  case  and  admitted  without 
objection. 

Cornell  t.  Barnes,  26  Wis.  473;  Mc- 
Cormick  v.  Herndon,  67  Wis.  648,  31 
N.  W.  803;  Union  Nat  Bank  v.  Hicks, 
67  Wis.  189,  30  N.  W.  234;  Sucke  v. 
Hutchinson,  97  Wis.  373,  72  N.  W.  880; 
Glasheen  v.  Wisconsin  Traction,  Light 
Heat  &  P.  Co,  165  Wis.  24,  160  N.  W. 
1055;  Norris  v.  Stewart,  105  N.  C. 
455,  18  Am.  St.  Rep.  917,  10  S.  E.  912; 
Parrish  v.  McNeal,  36  Neb.  727,  55  N. 
W.  222;  McKinney  v.  Grand  Street,  P. 
P.  &  F.  R.  Co.  104  N.  Y.  352,  10  N.  E. 
544;  Green  v.  Crapo,  181  Mass.  55,  62 
N.  E.  956;  Morris  v.  New  York,  O.  & 
W.  R.  Co.  148  N.  Y.  88,  51  Am.  St. 
Rep.  675,  42  N.  E.  410;  McKnelly  v. 
Brotherhood  of  American  Yeomen,  160 
Wis.  514,  152  N.  W.  169. 

Defendant,  by  cross-examination,  ac- 
knowledged the  competency  of  the  wit- 
ness, and  thereby  waived  any  objection 
he  might  have  had. 

Morrison  v.  Wisconsin  Odd  Fellows 
Mut.  L,  Ins.  Co.  59  Wis.  170,  18  N.  W. 
13 ;  Cronkhite  v.  Travelers'  Ins.  Co.  75 
Wis.  116,  17  Am.  St.  Rep.  184,  43  N. 
W.  731 ;  Bachmeyer  v.  Mutual  Reserve 
Fund  Life  Asso.  87  Wis.  325,  58  N.  W. 
D9;   Hall  v.  American  Masonic  Acci. 

^so.  86  Wis.  518,  57  N.  W.  366;  Gary 
■"referred  Acci.  Ins.  Co.  127  Wis. 


67,  5  L.R.A.(N.S.)  926,  115  Am.  SL 
Rep.  997,  106  N.  W.  1055,  7  Ann.  Gas, 
484;  French  v.  Fidelity  &  C.  Co.  135 
Wis.  259.  17  L.R.A.(N.S.)  1011,  115 
N.  W.  869;  Budde  v.  National  Travel- 
ers Ben.  Asso.  184  Iowa,  1219,  169  N. 
W.  766;  Standard  Life  &  Acci.  Ins.  Co. 
V.  Schmalz,  66  Ark.  588,  74  Am.  St 
Rep.  112,  53  S.  W.  49;  United  States 
Mut  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct  Rep.  755; 
Olson  V.  Court  of  Honor,  100  Hinn. 
117,  8  L.R.A.(N.S.)  521,  117  Am.  St 
Rep.  676,  110  N.  W.  374.  10  Ann.  Cas. 
622 ;  Ladwig  v.  Preferred  Acci.  Ins.  Co. 
113  Minn.  510,  130  N.  W.  6. 

There  can  be  an  implied  waiver  of 
the  privilege  of  the  statute  by  the  pa- 
tient himself  during  his  lifetime. 

Re  Hunt  122  Wis.  468,  100  N.  W. 
874;  Re  Coleman,  111  N.  Y.  220,  19  N. 
E.  71;  McMaster  v.  Scriv^i.  85  Wis. 
162,  89  Am.  St  Rep.  828.  55  N.  W. 
149;  McGinly  v.  Brotherhood  of  Rail- 
way Trainmen,  166  Wis.  85.  164  N.  W. 
249;  Wigmore,  Ev.  ed.  1905,  §  2384. 

Messrs.  G^eorge  H.  Gordmi,  Law  A 
Gordon,  and  James  E.  Coleman,  for 
respondents: 

If  upon  a  general  objection  the  court 
rejects  the  evidence;  the  ruling  will  not 
be  reversed  upon  appeal  if  it  appears 
that  the  evidence  was  objectionable  up- 
on any  specific  grounds. 

Pettit  V.  May,  34  Wis.  666;  Rosen- 
berg V.  Sheahan,  148  Wis.  92,  133  N. 
W.  645;  Jones,  Ev.  §  894;  Wigmore, 
Ev.  §  18. 

There  is  no  language  in  the  contract 
of  insurance  which  can  be  construed 
as  a  waiver  by  the  insured  of  the  privi- 
lege defined  by  §  4076. 

Western  Travelers'  Acci.  Asso.  v. 
Munson,  73  Neb.  858,  1  L.R.A.(N.S.) 
1068,  103  N.  W.  688;  Foley  v.  Royal 
Arcanum,  151  N.  Y.  196,  56  Am.  SL 
Rep.  621,  45  N.  E.  456;  Adreveno  v. 
Mutual  Reserve  Fund  Life  Asso.  34 
Fed.  870;  Masonic  Mut  Ben.  Asso.  v. 
Beck,  77  Ind,  203,  40  Am.  Rep.  295; 
Jarvis  v.  Northwestern  Mut.  Relief  As- 
so. 102  Wis.  546,  72  Am.  St.  Rep.  895. 
78  N.  W.  1089;  Charter  Oak  L.  Ins.  Co. 
V.  Rodel,  95  U.  S.  232,  24  L.  ed.  433; 
Buffalo  Loan  Trust  &  S.  D.  Co.  v. 
Knights  Templar  &  M<  Mutual  Aid  As- 
so. 126  N.  Y.  450,  22  Am.  St  Rep.  839, 
27  N.  E.  942;  Boyle  v.  Northwestern 
Relief  Asso.  96  Wis.  812,  70  N.  W. 
351 ;  Re  Hunt  122  Wis.  460,  100  N.  W. 
874;  Casson  v.  Schoenfield,  166  Wis. 
401,  L.R.A.1918C,  162.  166  N.  W.  23. 

The    statements    made    by    C   D. 
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deceased,  to  the  doctora,     the  patient,  was  one  that  might  be 


Maine,   the 

were  not  Omissible  in  any  event,  re- 
gardless of  whether  or  not  they  were 
privileged. 

1  C.  J.  §  SOS;  Jones.  Ev.  §  S46;  Hall 
▼.  American  Masonic  Acci.  Asso.  86 
Wis.  618,  57  N.  W;  866;  Globe  Acci. 
Ins.  Co.  V.  Gerisch,  163  IlL  626,  64  Am. 
St  Rep.  486,  46  N.  E.  663;  Andrews 
V.  United  States  Casualty  Co.  154  Wis. 
82,  142  N.  W.  487;  Prideauz  v.  Mineral 
Point,  43  Wis.  613,  28  Am.  Rep.  558; 
Travelers*  Protective  Asso.  v.  West,  42 
C.  C.  A.  284,  102  Fed.  226;  Brabm- 
steadt  V.  Mystic  Workers,  162  Wis. 
680,  140  N.  W.  864;  Andrzejewi3ki 
V.  Northwestern  Fnel  Co.  158  Wis. 
170,  148  N.  W.  87;  -Sitna  L.  Ins.  Co. 
V.  Ryan,  166  C.  C.  A.  559,  255  Fed.  483. 

Eschweiler,  J.,  delivered  the  opin^ 
ion  of  the  court: 

It  is  conceded  in  this  case  that 
there  is  no  evidence  in  the  record 
sufficient  to  support  a  verdict  for 
the  plaintiff  upon  the  accident  insur- 
ance policy  in  suit,  except  and  un- 
less the  testimony  of  physicians, 
who  attended  the  deceased  subse- 
quent to  November  14th,  as  to  what 
was  disclosed  by  the  surgical  oper- 
ations performed  by  them,  and  in- 
cluding statements  nuide  by  him  to 
them  concerning  the  alleged  twist- 
ing or  injury  sustained  in  the  mov- 
ing of  the  ice  box,  was  erroneously 
stricken  out.  The  trial  court  ex- 
cluded it  under  the  f(dlowing  por- 
tion of  §  4075,  Stat. :  "No*person 
duly  auuiorized  to  practice  physic 
or  surgery  shall  be  permitted  to  dis- 
close any  information  which  he  may 
have  acquired  in  attending  any  pa- 
tient in  a  professional  character  and 
which  information  was  necessary  to 
enable  him  to  prescribe  for  such 
patient  as  a  physician  or  to  do  any 
act  for  him  as  a  surgeon." 

Appellant  contends  that  the  de- 
fendant should  be  prevented  from 
asserting  any  right  under  such 
statutory  provision :  First,  because 
for  want  of  proper  objection  either 
to  the  competency  of  such  physi- 
cians to  testify  as  witnesses,  or  to 
their  testimony  as  it  was  being  re- 
ceived; and,  secondly,  because  it 
must  be  considered  that  the  exclu- 
sion of  such  testimony  under  said 
§  4075,  being  a  privilege  accorded 


waived,  and  under  the  situation  in 
this  case  was  so  waived. 

We  do  not  deem  it  necessary  to 
recite  in  detail  the  manner  and  form 
in  which  the  offered  testimony  on 
the  points  here  in  issue  was  objected 
to  by  the  defendant  from  time  to 
time  as  the  same  was  being  offered 
and  was  at  first  received.  Objec- 
tions were  interposed  as  to  the  com- 
petency of  the  evidence  on  the 
ground  of  privilege,  and  also  in  a 
form  indicating  that  some  of  such 
objections  were  based  upon  the 
ground  that  the  statements  by  the 
deceased  as  to  the  alleged  accident 
on  November  14th,  made  some  con- 
siderable time  thereafter,  were  not 
puts  of  the  res  gestae.  That  the 
objections  were  intended  to  be  to 
the  incompetency  of  the  witnesses 
to  testify,  rather  than  to  the  incom- 
petency of  tJieir  testimony,  was  per- 
haps not  so  precisely  or  concretely 
stated  during  the  earlier  stages  of 
the  trial  as  might  have  been  advis- 
able, but  it  is  rendered  immaterial 
in  the  disposition  of  this  case,  for 
the  reason  that  court  and  counsel 
were  apprised  that  reliance  was  be- 
ing expressljr  placed  by  defendants 
upon  the  section  of  the  statute  above 
quoted. 

Upon  subsequent  motions  made 
by  defendant  and  the  action  of  the 
trial  court  it  is  clear  that  the  ques- 
tions now  considered  were  squarely 
presented  to  the  trial  court,  so  that 
the  first  objection  raised  by  appel- 
lant on  this  appeal  as  to  the  form 
of  defendant's  objections  to  this  tes- 
timony must  be  overruled. 

Although  §  4075,  Stat,  supra, 
makes  no  exception  in  terms  as  to 
the  application  of  the  per^nptory 
language  of  the  statute,  excluding 
the  testimony  of  physicians  or  sur- 
geons as  to  information  received  by 
them  professionally  from  a  patient, 
yet  it  is  also  well  established  that 
such  statutory  pro- 
vision, being  in- 
tended as  a  protec- 
tion to  the  patient 
rather  than  a  mere 
inhibition  to  the  physician,  is  a  pro- 


eompeteBeyaa 
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tection  or  privilege  that  may  be 
waived  by  him  for  whose  benefit  it 
is  deemed  to  have  been  enacted,  and 
therefore  such  testimony  may,  not- 
withstanding the  statute,  be  admit- 
ted ;  it  satisfactorily  appearing  that 
the  patient's  privilege  has  been 
waived.  McGinty  v.  Brotherhood 
of  Railway  Trainmen,  166  Wis.  83, 
89,  164  N.  W.  249;  Re  Hunt,  122 
Wis.  460,  469,  100  N.  W.  874. 

There  was  no  express  waiver  by 
the  patient  in  this  instance,  and  it 
cannot  be  waived  by  the  adminis- 
trators, executors,  or  personal  rep- 
resentatives of  the  deceased,  nor  by 

any   person   stand- 
b^Vociary  ing  in  the  position 

pSucy.'"'"'****  towards      deceased 

such  as  does  the 
plaintiff  beneficiary  under  the  pol- 
icy in  suit.  Casson  v.  Schoenfeld, 
1.36  Wis.  401,  413,  L.R.A.1918C,  162, 
166  N.  W.  23. 
'  It  is  urged,  however,  and  largely 
from  the  standpoint  of  the  probable 
injustice  that  will  otherwise  result 
in  this  instance,  as  well  as  in  simi- 
lar situations,  under  the  facts  in 
this  case  there  was  intended  by  the 
insured  that  there  should  be  a  waiv- 
er of  such  privilege  from  his  taking 
out  such  an  accident  policy,  in  that 
the  very  nature  of  the  contract  nec- 
essarily implies  that  it  was  antici- 
pated that  in  case  of  accident  the 
testimony  of  attending  physicians 
or  surgeons  would  be  required  in 
order  to  establish  a  right  to  recover, 
either  for  the  insured  himself  in 
case  of  an  injury  not  resulting  in 
his  death,  or  for  the  designated 
beneficiary  in  case  such  injury  re- 
sulted in  death. 

It  is  further  urged  that  the  con- 
tract of  insurance,  providing  as  it 
does  on  its  face  for  the  furnishing 
by  the  insured  or  his  beneficiary 
respectively  of  satisfactory  proofs 
of  injury  or  death,  also  indicates  an 
intention  on  the  part  of  the  insured 
that  the  statutory  exclusion  of  such 
material  testimony  as  was  being  of- 
fered in  this  case  was  to  be  lifted 
and  waived  by  the  insured.  Plain- 
tiff also  insists  that,  in  view  of  the 


conditions  inserted  for  defendant's 
benefit  in  this  contract,  namely,  the 
ones  requiring  statutory  proofs  of 
death,  necessarily  requiring  the 
statement  or  evidence  of  physicians, 
and  the  further  privilege  providing 
for  the  examination  of  the  body  of 
the  insured  under  the  clauses  set 
forth  in  the  statement  of  facts 
above,  should  prevent  it  from  now 
asserting  any  benefits  from  a  privi- 
lege belonging  to  the  insured,  and 
not  to  the  defendant  or  the  wit- 
nesses themselves. 

That  such  a  statute,  as  well  as 
others,  that  the  public  policy  of  the 
state  has  adopted  for  the  exclusion 
of  testimony  involving  information 
acquired  in  such  confidential  rela- 
tionships as  that  between  physician 
and  patient,  lawyer  and  client,  min- 
ister and  penitent,  may  and  un- 
doubtedly does  in  particular  in- 
stances result  in  tiie  defeat  of 
meritorious  and  just  claims,  may 
and  does  make  us  well  hesitate,  but 
not  pause,  in  upholding  the  law  as 
it  has  been  written.  It  must  not  be 
overlooked  that  such  a  privilege  is 
somewhat  of  a  double-edged  sword, 
in  that  such  patient  could  not  waive 
his  privilege  so  as  to  have  admitted 
testimony  elicited  from  a  physician 
that  was  favorable  to  the  patient's 
side  of  any  controversy,  and  at  the 
same  time  insist  upon  the  statute 
for  the  exclusion  of  further  testi- 
mony on  cross-examination  or  other- 
wise which  might  prove  harmful  to 
his  cause.  If  the  bars  are  lowered 
for  and  by  him,  they  must  be  kept 
lowered  for  the  opposite  party. 

Were  such  statute  only  for  the 
benefit  of  parties  situated  towards 
the  patient  as  is  the  defendant  in 
this  case,  then  there  would  be  much 
force  to  the  argument  that  such  con- 
tract pi"ovisions  should  be  held  to  be 
a  waiver  by  it  of  such  privilege. 
The  possibility,  however,  of  need  of 
such  testimony  on  any  action  on 
such  an  insurance  policy  does  not 
justify,  in  our  judgment,  a  conclu- 
sion that  the  patient  himself,  in  the 
making  of  such  a  contract,  thereby 
impliedly  writes  into  it  a  waiver  on 
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liis  part  of  such  statutory  privilege, 
-w.lv,  br  :^hich  privilege,  if 
Ai>oiioation  (or  thus  waived  by  him, 
«»-«r— «e.  ^Q^j^      necessarily 

be  waived  as  against  him  if  alive  or 
against  his  memory  or  reputation  if 
dead. 

The  trial  court  was  therefore 
right  in  ruling  as  he  did  that  the  in- 
formation obtained  by  the  medical 
"Witnesses  while  attending,  prescrib- 
ing for,  and  operating  upon  the  pa- 
tient, were  excluded  and  not  permit- 
ted to  be  received  in  evidence  by 
force  of  §  4075,  Stat,  supra. 

Much  of  the  apparent  hardship 
resulting  in  this  case  from  a  dismis- 
sal of  plaintiff's  cause  of  action, 
however,  necessarily  results  from 
the  application  of  another  well-es- 
tablished rule  of  evidence  not  de- 
pendent upon  the  statute. 

The  testimony  of  the  physicians 
so  excluded  in  this  case  on  all  the 
other  points  on  which  it  was  offered 
would  have  been  of  no  avail  and 
weight,  unless  there  could  have  been 
connected  with  such  testimony  the 
declarations  of  the  deceased,  made 
some  days  subsequent  to  the  acci- 
dent to  these  same  physicians,  that 
he  did  injure  hiniself  by  the  moving 

E-rlde  °^     *^®     ^^®     ^°^' 

deeiarsHoas  ••    Such     declarations 

beMs:^  "^^^^  clearly  no  part 

of  the  res  gestae, 
were  hearsay,  and  inadmissible. 
HaU  V.  American  Masonic  Acci. 
Asso.  86  Wis.  518,  525,  57  N.  W. 
366;  Brahmsteadt  v.  Mystic  Work- 
ers, 152  Wis.  580,  582,  140  N.  W. 
354;  Andrews  v.  United  States 
Casualty  Co.  154  Wis.  82,  87, 142  N. 
W.  487 ;  ^tna  L.  Ins.  Co.  v.  Ryan, 
166  C.  C.  A.  559,  255  Fed.  483; 
Globe  Acci.  Ins.  Co.  v.  Gerisch,  163 
lU.  625,  627,  54  Am.  St  Rep.  486, 
45  N.  E.  563;  Budde  v.  National 
Travelers  Ben.  Asso.  184  Iowa, 
1219,  169  N.  W.  766;  Jones,  Ev.  § 
345;1C.  J.  500. 

Recitals  of  past  events  made  by 
an  interested  person  are  no  more 
admissible  because  made  to  phjrsi- 
cians  or  surgeons,  even  when  neces- 
sarily so  made  for  the  purpose  of 


proper  treatment  by  such,  any  more 
than  if  made  to  other  persons. 
Keller  v.  Gilman,  93  Wis.  9,  11,  66 
N.  W.  800;  Kath  v.  Wisconsin  C. 
R.  Co.  121  Wis.  503,  511,  99  N.  W. 
217;  Peoria  Cordage  Co.  v.  Indus- 
trial Bd.  284  111.  90,  93,  L.R.A. 
1918E,  822,  119  N.  E.  996, 17  N.  C. 
C.  A.  245;  Maryland  Casualty  Co. 
V.  McCallum,  200  Ala.  154,  76  So. 
902;1C.  J.  500. 
Judgment  affirmed. 

Winslow,  Ch.  J.,  and  Kerwin,  J., 
took  no  part. 

Owen,  J.,  dissenting  (July  15, 
1920) : 

The  result  of  this  litigation  should 
cause  the  legislative  mind  most  se- 
rious reflection.  A  husband,  with 
most  commendable  prudence  and 
foresight,  purchased  an  accident  in- 
surance policy,  which  provided  for 
the  payment  of  $5,000  to  his  widow 
in  case  of  death  resulting  from 
bodily  injuries.  Death  occurred  by 
reason  of  bodily  injuries,  and  she 
seeks  to  recover  on  the  insurance 
policy.  In  order  to  establish  the 
causal  relation  between  the  bodily 
injuries  and  the  death,  the  testi- 
mony of  his  attending  physician  is 
essential.  That  testimony  is  de- 
clared incompetent,  and  is  not  re- 
ceived, by  reason  of  the  provisions 
of  §  4075,  Stat.,  which  provides: 
"No  person  duly  authorized  to  prac- 
tise physic  or  surgery  shall  be  per- 
mitted to  disclose  any  information 
which  he  may  have  acquired  in  at- 
tending any  patient  in  a  profes- 
sional character,  and  which  infor- 
mation was  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a 
physician  or  to  do  any  act  for  him 
as  a  surgeon." 

It  is  suggested  that  the  legislature 
can,  with  much  profit,  in  a  consid- 
eration of  the  wisdom  of  this  enact- 
ment, balance  equivalents  with  a 
view  of  determining  whether  this 
statute  is  promotive  or  destructive 
of  justice.  The  rule  did  not  obtain 
at  common  law.  It  had  its  origin 
in  the  state  of  New  York,  and  has 
been  adopted  by  approximately  one 
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half  of  the  states  of  this  country. 
It  is  said  that  it  was  enacted  for 
the  purpose  of  encouraging  patients 
to  disclose  fully  their  ailments  to 
their  attending  physicians  without 
apprehension  that  their  statements 
so  made  could  be  disclosed  upon  the 
witness  stand  to  their  humiliation 
and  disgrace.  As  compared  with 
the  innumerable  ailments  to  which 
the  human  flesh  is  heir,  those  which 
bring  shame  or  disgrace  to  the  suf- 
ferer are  inconsiderable.  Of  those 
so  afflicted  who  consult  physicians 
but  an  inconsequential  proportion 
are  restrained  from  complete  dis- 
closure by  apprehension  of  enforced 
publicity  of  shameful,  secrets. 
When  we  realize  that  but  an  insig- 
nificant segment  of  society  requires 
protection  of  this  nature,  well  may 
we  wonder  whether  the  shield  de- 
signed for  their  benefit  should  be 
made  so  broad  and  ample  as  to  con- 
stitute an  insuperable  barrier  to  the 
attainment  of  justice  by  the  heirs 
and  representatives  of  those  who  do 
not  need  such  protection. 

Ordinarily  bodily  affliction  and 
disease  are  attended  with  neither 
shame  nor  disgrace.  The  character 
of  one's  ailment  is  not  usually  a 
secret.  It  is  generally  known  to 
one's  neighbors,  friends,  and  ac- 
quaintances. In  all  the  range  of 
human  affliction  one  can  think  of 
but  one  class  of  diseases  that  he 
would  hide  from  his  friends  and 
neighbors,  and  that  is  venereal  dis- 
eases. No  other  diseases,  nor  class 
of  diseases,  bring  humiliation  or 
shame  or  disgrace  to  the  sufferer. 
He  who  has  acquired  venereal  dis- 
ease by  clandestine  liaison  has  scant 
claim  upon  legislative  consideration 
for  protection  from  the  shame  which 
he  has  deliberately  invited.  In  the 
last  analysis,  therefore,  this  statute 
must  be  said  to  have  been  enacted 
to  save  from  shame  and  disgrace 
those  who  by  their  own  acts  have 
forfeited  their  honor.  If  this  could 
be  done  without  at  the  same  time 
working  injustice  to  the  innocent 
and  the  pure,  the  purpose  might  be 
generous  and  praiseworthy.  But 
where  the  innocent  are  made  to  suf- 


fer to  shield  the  wicked  and  the 
guilty  from  the  publicily  of  their 
own  misconduct,  the  cost  of  gener- 
ous consideration  becomes  too  great 
Taking  society  as  a  whole,  this  stat- 
ute cheats   rather    than   promotes 
justice.    It  suppresses  rather  than 
reveals  truth.    This  case  furnishes 
a  splendid  illustration  of  its  conse- 
quences.    Here  a  poor  widow  is 
turned  out  of  court,  unable  to  re- 
cover on  a  contract  made  by  her 
deceased  husband  for  her  benefit 
because  this  statute  closes  the  moutii 
of  his  attending  physician.     The 
same  result  must  follow  in  any  ease 
for  the  recovery   of  damages  for 
death  caused  by  wrongful  act,  where 
the  testimony  of  the  attending  phy- 
sician is  necessary  to  establish  the 
causal  relation  between  the  injury 
and  the  death.    The  innocent  should 
not  be  thus  deprived  of  justice  and 
made  to  pay  the  cost  of  the  protec- 
tion which  this  statute  would  afford 
to  those  who  have  forfeited  all  ri^t 
to  protection. 

The  centuries  of  experience  dur- 
ing which  the  common  law  was  de- 
veloped did  not  give  rise  to  this  rule. 
As  already  stated,  it  had  its  origin 
in  a  statutory  enactment  of  the  state 
of  New  York,  and  not  more  than 
half  of  the  jurisdictions  of  this 
country  have  been  impressed  vith 
the  wisdom  or  justice  of  the  rule 
thus  created.  WeU  may  this  statute 
receive  legislative  reconsideration, 
and  if  it  be  still  thought  desirable 
to  afford  protection  to  those  who 
have  but  scant  claim  upon  the  con- 
sideration of  society,  then  let  it  be 
so  framed  that  such  protection  can 
be  extended  without  working  hard- 
ship and  injustice  to  the  innocent 
and  the  pure.  While  a  statute  so 
sweeping  and  unambiguous  in  its 
terms  is  difficult  of  administration 
by  the  courts  so  tiiat  injustice  will 
not  result,  or  of  confinement  to  the 
accomplishment  of  the  purposes  for 
which  all  know  it  was  designed,  yet, 
nevertheless,  courts  have  somewhat 
ameliorated  its  harsh  results  by  the 
application  of  well-founded  legal 
principles.  It  has  been  held  that 
the  statute  confers  a  privilege  upon 
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tiie  patient,  and  that  he  may  release 
the  seal  placed  upon  the  mouth  of 
the  physician  by  waiving  the  pri\fi- 
lege.  In  order  that  harsh  results 
might  not  follow,  it  has  been  held 
in  many  jurisdictions  that  the  privi- 
lege could  be  waived  by  an  heir  or 
personal  representative  of  the  pa- 
tient after  he  is  dead.  Wigmore, 
tlv.  §  2391,  and  cases  cited,  to  which 
may  be  add^  Olson  v.  Court  of 
Honor,  100  Minn.  117,  8  L.R.A. 
(N.S.)  521,  117  Am.  St.  Rep.  676, 
110  N.  W.  875,  10  Ann.  Cas.  622. 
This  court,  however,  is  firmly  com- 
mitted to  the  proposition  that  the 
privilege  may  be  waived  by  no  one 
except  the  patient  himself,  and  that 
the  power  does  not  pass  to  his  heirs 
or  personal  representatives.  Re 
Hunt,  122  Wis.  460,  100  N.  W.  874; 
Re  Bruendl,  102  Wis.  45,  78  N.  W. 
169 ;  Casson  v.  Schoenf eld,  166  Wis. 
401,  L.R.A.1918C,  162,  166  N.  W. 
23.  But  it  is  also  firmly  established 
that  the  privilege  may  be  waived  by 
acts  other  than  those  amounting  to 
an  express  waiver  in  open  court. 
McGinty  v.  Brotherhood  of  Railway 
Trainmen,  166  Wis.  .83,  164  N.  W. 
249.  It  is  also  well  established  that 
where  a  testator  calls  upon  his  at- 
torney to  witness  his  will  he  thereby 
releases  the  seal  placed  upon  the 
lips  of  his  attorney  by  force  of  the 
similar  rule  making  confidential 
communications  made  by  the  client 
to  his  attorney,  and  the  attorney  be- 
comes a  competent  witness  to  the 
execution  of  the  will  and  to  the  com- 
petency of  the  testator  to  make  a 
will.  McMaster  v.  Scriven,  85  Wis. 
162,  39  Am.  St.  Rep.  828,  55  N.  W. 
149;  Re  Coleman,  111  N.  Y.  220, 19 
N.  E.  71;  Albert!  v.  New  York,  L. 
E.  &  W.  R.  Co.  118  N.  Y.  85,  6 
L.R.A.  765,  23  N.  E.  85.  These 
cases  recognize  the  principle  that, 
although  dead,  the  deceased  may 
leave  behind  him  evidence  which  in- 
dicates an  express  intention  on  his 
part  to  waive  the  privilege. 

In  Re  Coleman,  111  N.  Y.  220, 19 
N.  E.  71,  it  is  said:  "It  would  be 
contrary  to  settled  rules  of  law  to 
ascribe  to  the  testator  an  intention, 
while  making  his  will  and  going 


through  the  forms  required  to  make 
it  a  valid  instrument,  to  leave  in 
operation  the  provisions  of  a  statute 
which  he  had  power  to  waive,  but 
which,  if  not  waived,  might  frus- 
trate and  defeat  the  whole  object  of 
his  action." 

Just  as  these  considerations  have 
prompted  courts  to  hold  that  where 
a  testator  requested  his  attorney  to 
witness  his  will,  he  thereby  waived 
the  privilege  of  secrecy  attaching  to 
his  communications,  so  here,  it 
should  be  held,  in  my  opinion,  that 
the  deceased,  in  applying  for,  taking 
out,  and  paying  premiums  upon, 
this  insurance  policy,  waived  the 
privilege  of  secrecy  which  the  stat- 
ute imposes-  upon  his  attending 
physician. 

It  is  matter  of  common  knowledge 
that  in  order  to  recover  upon  a  pol- 
icy of  this  kind  it  must  be  proved 
that  death  was  the  result  of  an  in- 
jury, and  that  in  the  vast  majority 
of  cases  this  causal  relation  can  be 
proved  only  by  the  attending  physi- 
cian. It  is  to  be  presumed  that 
when  the  insured  made  application 
for  the  insurance  policy,  and  paid 
the  premiums  thereon  as  they  be- 
came due,  he  did  it  with  the  inten- 
tion that  his  beneficiary  would  be 
able  to  secure  the  benefits  provided 
by  the  terms  of  the  policy.  With 
that  plain  proposition  everyone  will 
agree.  Now  to  ascribe  to  him  an 
intention  to  leave  the  provisions  of 
tills  statute  in  force,  thereby  de- 
stroying the  only  evidence  upon 
which  his  beneficiary  may  rely  to 
establish  liability  under  the  policy 
which  he  has  bought  and  paid  for, 
is  to  make  his  transaction  a  most 
silly  and  foolish  one.  To  my  mind 
the  waiver  of  the  statute  follows  as 
logically  in  this  case  as  it  does  when 
a  testator  calls  upon  his  attorney  to 
witness  his  will,  and  just  as  logically 
as  it  did  in  the  McGinty  Case,  supra. 
People  pay  for  deatii  benefit  provi- 
sions in  insurance  policies  for  but 
one  purpose,  i.  e.,  so  that  their  bene- 
ficiaries may  recover  thereon  in  case 
of  death;  and  it  is  not  their  inten- 
tion that  such  provisions  shall  be 
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rendered  nugatory,  and  their  pre- 
mium payments  donations  to  the  in- 
surance companies,  by  withholding 
from  the  beneficiaries  the  only  evi- 
dence upon  which  they  may  rely  to 
collect  upon  the  insurance  policy 
when  the  insured  has  it  within  his 
power  to  release  it. 

I  maintain,  therefore,  that  by  the 
very  act  of  applying  and  paying  for 
an  insurance  policy  of  this  nature 
the  insured  thereby  waives  the  privi- 
lege of  the  statute  just  as  effectually 
as  does  the  testator  who  calls  upon 
his  attorney  to  witness  his  will. 

I  agree  that  the  statements  made 
by  the  deceased  to  his  physician  con- 


cerning the  nature  of  the  bodily  in- 
juries cannot  be  received  for  the 
purpose  of  proving  the  fact  of  the 
accident.  But  in  this  case  there  was 
ample  evidence  from  which  the 
bodily  injuries  might  be  inferred 
without  reliance  upon  statements 
made  to  the  physician  by  the  de- 
ceased. 

For  these  reasons,  therefore,  I 
think  the  judgment  should  be  re- 
versed and  the  cause  remanded  for 
a  new  trial. 

I  am  authorized  to  state  that  Mr. 
Justice  Siebecker  concurs  in  the 
foregoing  dissenting  opinion. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Waiver  by  beneficiary  or  personal  representative,  in  actions  on  insurance 
policy,  of  privilege  of  commimiraritHU  to  physician. 


•  I.  General  statement,  1644. 
II.  Beneficiaries,  1644. 
III.  Personal  representatives,  1646. 

t.  General  atatemeMt. 

It  is  to  be  observed  that  the  note 
is  not  concerned  with  the  validity  or 
effect  of  a  stipulation  by  the  insured 
purporting  to  waive  the  privilege 
either  for  himself,  or  for  his  personal 
representatives  or  beneficiaries. 

Since  at  common  law  there  was  no 
privilege  as  to  communications  be- 
tween a  physician  and  patient,  the 
question  under  consideration  is  one  of 
statutory  construction,  upon  which  the 
courts  have  reached  somewhat  differ- 
ent conclusions,  depending  on  the 
wording  of  the  particular  statute  and 
difference  in  interpretation  of  the  pur- 
pose and  intended  effect  of  the  stat- 
utes. 

//.  BeiMficiaHea. 

The  conclusion  reached  in  the  re- 
ported case  (Maine  v.  Maryland 
Casualty  Co.  ante,  1536)  that  the 
beneficiary  in  an  insurance  policy  can- 
not waive  the  privilege,  in  an  action 
on  the  policy,  is  not  the  view  taken 
apparently  by  the  majority  of  the 
courts  which  have  considered  the 
question;  the  view  being  taken  gen- 
erally that  the  privilege  as  to  com- 


munications between  a  physician  and 
the  insured  may  be  waived  by  the  ben- 
eficiary in  an  action  on  the  policy  or 
certificate  of  insurance.  National  An- 
nuity Asso.  V.  McCall  (1912)  103  ArL 
201,  48  L.R.A.(N.S.)  418,  146  S.  W. 
125;  Penn  Mut^  L.  Ins.  Go.  v.  Wiler 
(1884)  100  Ind.  92,  50  Am.  Rep.  769; 
Johnson  v.  Fidelity  &  C.  Co.  (1915) 
184  Mich.  406,  L.R.A.1916A,  475,  151 
N.  W.  598;  Olson  v.  Court  of  Honor 
(1907)  100  Minn.  117,  8  L.R.A.(N.S.) 
521,  117  Am.  St.  Rep.  676,  110  N.  W. 
374,  10  Ann.  Cas.  622;  Sovereign 
Camp,  W.  W.  V.  Grandon  (1902)  64 
Neb.  39,  89  N.  W.  448. 

In  an  action  by  the  beneficiary  on  a 
life  insurance  policy,  the  court  in 
Penn  Mut.  L.  Ins.  Co.  v.  Wiler  (1884) 
100  Ind.  92,  50  Am.  Rep.  769,  referring 
to  the  Indiana  statute,  providing  that 
"the  following  persons  shall  not  be 
competent  witnesses:  .  .  .  physi- 
cians, as  to  matter  communicated  to 
them,  as  such,  by  patients,  in  the 
course  of  their  professional  business, 
or  advice  given  in  such  cases,"  said: 
"Notwithtanding  the  absolutely  pro- 
hibitory form  of  our  present  statute^ 
we  think  it  confers  a  privilege  which 
the  patient,  for  whose  benefit  the  pro- 
vision is  made,  may  claim  or  waiv& 
.    .    .    As  in  the  case  of  attorney  and 
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client,  the  inviolability  of  the  confi- 
dence, the  right  of  objecting  to  the 
'disclosure  of  matter  communicated  to 
a  physician  as  such  by  his  patient, 
docs  not  cease  with  the  death  of  the 
latter.  This  view  is  reasonable,  and  it 
is  supported  by  the  decided  cases. 
.  .  .  Not  without  the  careful  con- 
sideration asked  by  counsel,  we  are 
constrained  to  interpret  the  statute  as 
Sriving  to  a  person,  having  siKh  a  re- 
lation to  the  deceased  patient  and  a 
contract  made  by  him  as  that  sus- 
tained by  the  appellee,  the  right  in  a 
suit  by  her  on  the  contract,  either  to 
vraive  the  statute  or  to  object  on  the 
srround  thereof.  It  may  be  said  that 
in  such  case  she  represents  the  patient 
for  such  purpose.  The  statute  is  re- 
medial, and  should  be  liberally  con- 
strued with  a  constant  view  to  its 
purpose." 

The  Indiana  court  in  Penn  Mut.  L. 
Ins.  Co.  V.  Wiler  (Ind.)  supra,  cited, 
Jn  support  of  its  ruling,  Masonic  Mut. 
Ben.  Asso.  v.  Beck  (1881)  77  Ind.  209, 
40  Am.  Rep.  295,  in  which  it  is  said 
(obiter  so  far  as  the  present  question 
is  concerned)  that  the  relation  of  phy- 
sician and  patient  should  be  protected 
as  strictly  confidential,  subject  only 
to  the  rights  of  the  patient  to  waive 
the  restriction,  or,  if  the  patient  shall 
have  died,  then  subject  to  the  choice 
of  the  party  who  may  be  said  to  stand 
in  the  place  of  the  deceased  and  whose 
interest  may  be  affected  by  the  pro- 
posed disclosure. 

The  Minnesota  statute  involved  in 
Olson  v.  Court  of  Honor  (1907)  100 
Minn.  117,  8  LJl.A.(N.S.)  521, 117  Am. 
St.  Rep.  676,  110  N.  W.  374,  10  Ann. 
Cas.  622,  provided  that  "a  regular 
physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined 
in  a  civil  action,  as  to  any  information 
acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient."  The 
court,  in  holding  that  the  beneficiary 
in  an  insurance  policy  could  waive 
the  privilege,  said:  "Does  this  priv- 
ilege become  absolute  on  the  death  of 
the  patient,  or  may  those  who  repre- 
sent him  or  claim  an  interest  under 
him  after  death  waive  the  privilege 
for  the  protection  of  such  interest? 


This  is  an  important  question;  for  if 
they  cannot  waive  the  privilege  given 
by  the  statute,  and  their  adversary 
may  invoke  it  to  suppress  the  truth 
and  defeat  the  enforcement  of  rights 
the  deceased  provided  for  them  in  his 
lifetime,  then  the  statute  may  be  made 
an  instrument  for  cheating  justice.  If 
such  be  the  proper  construction  of  the 
statute,  then,  if  an  executor  or  leg- 
atee presents  a  will  for  probate,  which 
is  contested  on  the  ground  that  the 
testator  was  of  unsound  mind  when 
the  will  was  made,  the  executor  or 
legatee  may  not,  if  the  contestant  ob- 
jects, call  the  physician  who  was  at- 
tending the  testator  at  the  time  to  tea-  • 
tify  as  to  his  knowledge  of  the  pa- 
tient's mental  condition,  acquired  in 
attending  him.  Nor  could  the  person- 
al representatives  of  a  party,  in  an  ac- 
tion to  recover  damages  on  account  of 
the  death  of  his  intestate  by  the  al- 
leged negligence  of  the  defendant,  call 
the  physician  who  attended  the  intes- 
tate after  his  injury  to  testify  as  to 
the  nature  of  the  injuries  and  the 
cause  of  death,  if  such  information 
was  acquired  in  attending  him.  .  .  . 
Upon  principle  and  what  seems  to  be 
the  weight  of  judicial  authority,  we 
hold  that  the  statute  in  question  is  for 
the  protection  of  the  patient,  and  he 
may  waive  the  privilege  if  he  sees  fit, 
and  that,  as  a  general  rule,  those  who 
represent  him  after  his  death  may  also 
waive  the  privilege,  for  the  protection 
of  interests  which  they  claim  under 
him." 

The  Nebraska  statute  involved  in 
Sovereign  Camp,  W.  W.  v.  Grandon 
(Neb.)  supra,  provided  that  no  physi- 
cian should  be  allowed,  in  giving  testi- 
mony, to  disclose  any  confidential 
communication  properly  intrusted  to 
him  in  his  official  capacity,  and  neces- 
sary and  proper  to  enable  him  to  dis- 
charge the  functions  of  his  office,  but 
that  the  prohibitions  in  the  statute 
should  not  apply  to  cases  where  "the 
party  in  whose  favor  the  respective 
provisions  are  enacted  waives  the 
right  thereby  conferred." 

And  that  the  beneficiary  in  an  insur- 
ance policy  may  waive  the  privilege 
seems  also  assumed  in  such  cases  as 
Fidelity  &  C.  Co.  v.  Meyer  (1912)  106 
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Ark.  91,  44  L.R.A.(N.S.)  493,  152  S. 
W.  995;  Maryland  Casualty  Co.  v.  Ma- 
loney  (1915)  119  Ark.  484,  L.R.A. 
1916A,  519,  178  S,  W.  387;  Frasier  v. 
Metropolitan  L.  Ins.  Co.  (1911)  '161 
Mo.  App.  709, 141  S.  W.  936;  and  Hicks 
V.  Metropolitan  L.  Ins.  Co.  (1916)  196 
Mo.  App.  162,  190  S.  W.  661,  in  con- 
sidering: whether  there  was  in  fact  a 
waiver  by  the  beneficiary. 

But  a  beneficiary,  it  was  held  in  Beil 
V.  Supreme  Lodge,  K.  H.  (1903)  80 
App.  Div.  609,  80  N.  Y.  Supp.  751,  is 
not  a  "personal  representative"  with- 
in the  meaning  of  the  New  York  stat- 
ute authorizing  the  admission  of  cer- 
tain testimony  of  physicians  when  the 
statutory  prohibition  has  been  ex- 
pressly waived  on  the  trial  or  examin- 
ation by  the  personal  representatives 
of  the  deceased.  And  it  was  accord- 
ingly held  that  the  beneficiary,  in  view 
of  this  statutory  provision  for  a  waiv- 
er by  the  personal  representatives,  did 
not  have  the  power  to  waive  the  statu- 
tory prohibition  against  the  disclosure, 
by  a  physician,  of  any  information  ac- 
quired in  attending  a  patient  in  a  pro- 
fessional capacity,  and  necessary  to 
enable  him  to  act  in  that  capacity. 
The  court  said  that  the  words  "per- 
sonal representatives"  as  used  in  the 
statute  applied  only  to  executors  and 
administrators. 

And  under  the  Iowa  statute  declar- 
ing that  the  prohibition  against  the 
admission  of  confidential  communica- 
tions to  a  physician  "shall  not  apply 
to  cases  where  the  party  in  whose 
favor  the  same  is  made  waives  the 
right  conferred,"  the  original  benefi- 
ciaries in  a  certificate  of  insurance,  it 
was  held  in  Shuman  v.  Supreme  Lodge, 
K.  H.  (1900)  110  Iowa,  480,  81  N.  W. 
717,  could  not  waive  the  privilege  for 
the  purpose  of  proving  that  the  in- 
sured was  mentally  incompetent  at  the 
time  he  made  a  change  of  beneficiary. 
The  court  said  that  the  patient  might 
waive  the  privilege,  and  that  in  cases 
of  will  contests,  where  the  parties 
were  claiming  rights  to  the  estate 
through  devise,  inheritance,  or  in  a 
representative  capacity,  those  repre- 
senting the  estate  might  also  waive  it; 
but  that  neither  of  the  claimants  in 
this  instance  were  asserting  rights  in 


such  a  capacity,  that  each  claimed  to 
be  in  effect  the  appointee  of  the  dece- 
dent, and  there  was  no  warrant  for 
making  such  a  case  as  this  an  excep- 
tion to  the  rule  of  the  statute.  The 
ground  of  the  decision,  as  indicated,  is 
broad  enough  to  include  any  case  of  a 
beneficiary,  and  the  case  is  cited  in 
Long  y.  Garey  Invest.  Co.  (1906)  — 
Iowa,  — ,  110  N.  W.  26,  as  holding  that 
"the  privilege  cannot  be  waived  by  the 
appointee  as  bieneficiary  under  an  in- 
surance policy." 

HI,  Personal  repreaentattves. 

See  also  Beil  v.  Supreme  Lodge,  K 
H.  (N.  Y.)  under  II.  supra. 

An  executor,  it  was  held  in  West- 
over  T.  iEtna  L.  Ins.  Co.  (1885)  99  N. 
Y.  56,  62  Am.  Rep.  1,  1  N.  E.  104, 
could  not  waive  the  privilege  under 
the  New  York  statute  which  then  pro- 
vided that  a  physician  should  not  be 
allowed  to  disclose  any  information 
acquired  in  attending  a  patient  in  a 
professional  capacity,  and  that  the 
statute' should  apply  to  every  exam- 
ination of  a  person  as  a  witness,  un- 
less the  "provisions  thereof  are  ex- 
pressly waived  by  .  .  .  the  patient" 
The  court  said:  "Whenever  the  evi- 
dence comes  within  the  purview  of  the 
statutes,  it  is  absolutely  prohibited, 
and  may  be  objected  to  by  anyone,  un- 
less it  be  waived  by  the  person  for 
whose  benefit  and  protection  the  stat- 
utes were  enacted.  After  one  has 
gone  to  his  grave,  the  living  are  not 
permitted  to  impair  his  fame  and  dis- 
grace his  memory  by  dragging  to  the 
light  communications  and  disclosures 
made  under  the  seal  of  the  statutes. 
An  executor  or  administrator  does  not 
represent  the  deceased  for  the  par- 
pose  of  making  such  a  waiver.  He 
represents  him  simply  in  reference  to 
rights  of  property,  and  not  in  refer- 
ence to  those  rights  which  pertain  to 
the  person  and  character  of  the  testa- 
tor. If  one  representing  the  property 
of  a  patient  can  waive  the  seal  of  the 
statute  because  he  represents  the 
property,  then  the  right  to  make  the 
waiver  would  exist  as  weU  before 
death  as  after,  and  a  general  assignee 
of  a  patient,  for  the  purpose  of  pro- 
tecting   the    assigned    estate,    eould 
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make  the  waiver;  and  yet  it  has  been 
held  that  an  assignee  in  bankruptcy 
is  not  empowered  to  consent  that  the 
professional  .  conmiunications  of  his 
assignor  shall  be  disclosed." 

In  several  cases,  although  the  actual 
holding  was  only  on  the  question 
whether  the  beneficiary  could  waive 
the  privilege,  the  court  in  the  course 
of  the  opinion  uses  language  bearing 
on  the  question  whether  the  personal 
representatives  might  waive  the  same. 

Thus,  in  a  case  of  this  kind,  the 
court  in  National  Annuity  Asso.  v.  Mc- 
Call  (1912)  108  Ark.  201,  48  L.RJL 
(N.S.)  418,  146  S.  W.  125,  stated  that 
the  statutory  privilege  to  a  patient  of 
objecting  to  disclosures  of  matters 
communicated  to,  or  information  ob- 
tained by,  a  physician  as  such,  may 
be  waived  by  the  patient  himself  and 
after  his  death  by  his  representative. 

So,  in   Olson  v.  Court  of  Honor 


(1907)  100  Minn.  117,  8  L.R.A.(N.S.) 
521,  117  Am.  St.  Rep.  676,  110  S.  W. 
374,  10  Ann.  Cas.  622,  a  case  involving 
the  right  of  a  beneficiary  in  an  insur- 
ance policy  to  waive  the  statutory 
privilege,  it  was  said:  "Upon  prin- 
ciple and  what  seems  to  be  the  weight 
of  judicial  authority,  we  hold  that  the 
statute  in  question  is  for  the  protec- 
tion of  the  patient,  and  he  may  waive 
the  privilege  if  he  sees  fit,  and  that, 
as  a  general  rule,  those  who  represent 
him  after  his  death  may  also  waive 
the  privilege,  for  the  protection  of  in- 
terests which  they  claim  under  him." 
And  although  the  case  was  one  in- 
volving the  right  of  a  beneficiary  to 
waive  the  privilege,  attention  is  called 
to  the  statement  in  the  reported  case 
(Maine  v.  Maryland  Casualty  Co. 
ante,  1536)  that  the  privilege  cannot 
be  waived  by  the  administrators  or 
executors.  B.  E.  H. 
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ABAHSOHMENT. 

Of  mining  claim,  see  Mikes. 

Of  right  of  grantee  of  coal  to  nse  the 
passageways  to  remove  coal  in  ad- 
joining tract.    16-948. 


AOCBPTAKCE. 


Of  checks,  see  Checks. 

Of  insurance  risk,  see  INSUSANCB. 


♦  •» 


AC0E8SOKT. 

See  Criminal  Law. 


ACCIDENT. 

Evidence  of  declarations  as  to.    15-1586. 


AC001JVT8. 

BxaminaUon  by  ItanJc  depositor  of  state- 
ment of  his  aooount,  ie—lS9  (ease 
p.  140) . 

Statement  by  bank  of  a  dmositor's  ac- 
count as  a  stated  account  before  it  has 
actually  been  placed  in  the  depositor's 
hands  and  he  has  acquiesced  therein. 
1&-163. 


*«» 


ACCOVHT STATES. 

See  Accounts. 

AOCVBED. 

In  general,  see  Cbihinal  Law. 

Impeachment  of  accused   as  a   witness. 
16-1036. 


ACCIDEITT  INSUBAKCE. 

See  Insukance. 


ACCOmiODATION  PAPER. 

Accommodation  maker's  duty  with  re- 
spect to  instrument  as  equal  to  that 
imposed  upon  the  maker  who  received 
value.     15-430. 

Effect  on  liability  of  accommodation  maker 
of  note  of  payee's  release  of  collateral 
to  the  one  for  whose  accommodation 
he  signs  the  note.    16-430. 


ACCOMPUCE. 

Liability  of,  see  Criminal  Law. 


♦  •» 


ACQ1TIESCEN0E. 


Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


♦  >»  ■ 
ACTION  OB  SUIT. 

Transfers  between   law  and   equity,  see 

Equity. 
Action  by  or  against  infant,  see  INFANTS. 
Parties  to  action,  see  Pabties. 

Defenaea. 

In    action    for   breach   of    promise,    see 

Breach  of  Promise. 
To  liability  on  contracts   generally,  see 

Contracts. 
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ASMimSTJlATION.  AMEHDMZNT. 


Of  decedent's  estate,  see  EXBCUTOBS  and 
Aomin  istratobs. 


Of  indictment,  see  Indictment. 
Of  judgment,  see  Judqmknt. 


»»» 


AOOPTIOH. 

Of  child,  see  Pabent  and  Chilo, 


AFFIAKCSS  WIFE. 

Insurable  interest  of,  see  Inburanci. 


♦  »» 


AFFIDAVIT. 

In  contempt  proceeding,  see  CoNTEMFT, 
As  evidence,  see  Etioencs. 


♦  »» 


AMEBIOAK       RAIX.WAT 
COMFAinr. 


Liability  for  claims  arising  out  of  breachea 
of  contracts  by  corporations  Mnitrng 
to  form  company.    15-1090. 


e»> 
AMIMAIJL 

Transportation  of,  see  CAwmmBi. 


*«» 


♦  «» 


AFTEBBORK    OBIIJ>BSK. 

Validity  aa  agatnat  afterbom  €!Mldren  of 
the  promisaor,  of  agreement  to  leave 
property  to  child  in  eonalderatlon  of 
surrender  of  its  ouM^dn  6y  parent. 


4t> 


AGE  OF  OOKBENT. 

Rape  on  female  under,  see  Rape. 


AOBICDXT 1)  KB. 


IMbility  of  property  otener  for  infurv 
to  trorleman  engaged  in  building  or 
repairing  gtructure  under  exception 
in^  Workmen's  Cotnpenaatlon  Act  aa 
to' farming.     16—748. 

Farming  contract  aa  uHthin  the  rule 
which  requires  one  to  use  reasonable 
effort  to  obtain  other  employment  in 
order  to  minimize  damages  frotn 
breach  of  contract.     16—7eS, 


AUBI. 

Instructions  on  subject  of.    15-465. 


AUEKS. 

Income     tax     on     nonreaiAent     aliens. 
16-1320. 


AUMONT. 

See  Divorce  and  Separation. 


APAKTICEIIT  BOtraES. 

Discrimination  against,  by  ordinance  limit- 
ing quantity  of  ashes  to  be  removed 
per  week  from  dwellings  and  apart- 
ments.    15-S04. 

Effect  on  liability  of  a  merchant  for  injury 
to  workman  while  repairing  an  apart- 
ment building  maintained  oy  him,  of 
fact  that  his  business  as  a  merchant 
does  not  come  within  the  provisions  of 
the  compensation  act.    16-782. 


APPEAI.  AXD  EBBOB. 

la  KenoTwiL 

Admission  to  bail  pending  appeaL 
107«. 


15- 


Jvrladlotloii  of  Federal  Bnprame  Cemrt. 
Federal  question;  constitutionality  of  in- 
come tax  law.    15-1305. 


Transfer  of  oanse. 

Joint  or  separate  appeals. 


15-S76. 


Objeotloas  amd  eoteaptloaa. 

Objection  to  sufficiency  of  evidence  wKh- 
out  specifying  particulars.    15-620. 

Necessity  of  exception  to  evidence.  15- 
917. 

PreMiniitary  motioBSt  dlaatlssal. 

Time  for  motion  to  dismiss.    15-376. 
Filing  of  joint  writ  of  error  by  two  per- 
sons as  ground  for  diamissaL    15-S76. 

Trial  de  aoro. 

Right  of  appellate  court  to  try  a  eaae  de 
novo  if  the  trial  court  heard  the  case 
as  though  it  was  in  equity,  although 
the  trial  court  formally  refused  to 
transfer  the  case  to  equity.    15-1240. 
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Prenmptloii;*. 

PreBumptions  that  an  order  was  based  on 
findings  supported  by  evidence.  16- 
620. 

Wbat  revleiirAlile  Keaermlljr. 

Errors  assigned  but  not  argued.  15-466, 
620. 

Power  of  counsel,  by  agreeing  that  there  ia 
only  one  issue  for  consideration  on  ap- 
peal, to  preclude  the  court  from  con- 
sidering  other  issues  shown  by  the 
record.     16-726. 

Review  of  refusal  of  reouest  to  find.  16- 
1606. 

Decisions  not  affecting  complaining  party. 
16-263. 

DiaoretloaaxT  mattera. 

Tinie  for  introduction  of  admissible  evl- 
dence.     16-917. 

Competency  of  witness.     15-917. 

Credibili'y  of  witness.    15-192.  917. 

Refusal  of  motion  for  new  trial  where  evi- 
dence adduced  does  not  clearly  sus- 
tain a  ground  of  the  motion.    16-466. 

Qveitloiia  not  raised  below. 

Refusal  to  consider  questions  not  raised 
below.     16-620. 

<2uestioning  for  first  time  on  appeal,  au- 
thority of  clerk  to  bind  bank  by  cred- 
iting a  check  to  a  depositor's  account. 
16-701. 

Hevle^ir  of  facta. 

Review  of  findings  of  workmen's  compen- 
sation commission,  see  Workmen's 
Compensation. 

Right  of  appellate  court  to  pass  on  weight 
of  evidence  to  sustain  a  defense 
stricken  out  by  trial  court.    15-1606. 

Finding  by  jury  as  to  agency  and  author- 
ity of  agent.    16-981. 

B«T«ralM«  enror  — aa  to  evldeaee. 

JSrroneous  admitMon  of  evidence  of  good 
reputation  for  truth  of  witneaa  toho 
haa  not  teen  impeached,  as  ground 
for  reversal.     16—1076. 

Erroneous    admission    of    testimony    of 

plaintiff's  agent,  in  action  for  return 
of  a  car  held  by  a  mechanic  for  a  re- 
pair bill,  that  he  would  not  have  left 
the  car  for  repairs  had  the  price 
named  by  the  mechanic  been  what 
he  now  claims  to  be  due.     15-1062. 

Rejection  of  evidence  the  purpose  of 
which  is  not  shown.    15-904. 

Reversal  of  verdict  for  plaintiff  where  the 
evidence  does  not  support  the  alle- 
gations of  the  complaint,  although  it 
would  support  a  finding  in  his  favor 
under  different  allegations.     16-641. 

•-aa  to  Instntotloiia. 

Refusal  of  instructions  sufliciently  cov- 
ered by  others  given,  see  I^RIAL. 


Vvtu  of  court  in  erivfiinal  aaae,  in  ai- 
aenoe  of  request,  to  charge  viith  re- 
epet*  to  drouimtitantial  evidence, 
16—10*9  (oases  pp.  1034:,  loas, 
20*0). 

Abstract  instruction  which  caused  no  in- 
jury.   15-466. 

Instruction  on  immaterial  matter.  16- 
962. 

Instruction  as  to  effect  of  truth  of  libel- 
ous matter.     16-447. 

Making  defense  of  justifiable  homicide  de- 

?end  upon  an  actual  necessity  to  kill. 
5-490. 

—  ooadvet  of  Jury. 

Visit  by  juiy,  attended  by  a  proper  officer, 
to  moving  picture  theater.     16-917. 

Refusal  to  give  a  more  appropriate  charge 
where  a  portion  of  a  cnarge  is  ab- 
stract but  manifestly  harmless.  16- 
466. 

—  avbaiiMlon  of  lasvea;  dlreotlaB  ,v«r- 

diet. 

Submitting  to  jury  question  of  the  legal 
effect  of  an  instrument.    15-641. 

Submitting  to  jury  an  issue  not  raised  by 
the  pleadings.     15-641. 

Construing  evidence  in  the  Hght  most 
favorable  to  plaintiff  in  passing  upon 
refusal  to  direct  a  verdict  for  de- 
fendant.   16-894. 

Jndgineitt. 

Directing  entry  of  proper  decree  where  a 
proceeding  in  equity  to  cancel  a  min- 
ing lease  was  fully  developed  at  tho 
trial.    16-597. 


APPOnfTMEHT. 


Of  recnver,  see  Rbcbivxb. 


APPKOFBIATIOira. 

Of  public  mongr,  for  what  purposes  al- 
lowed, see  PDBUO  MONEYa 


♦  »» 


ARMY  AND  NATTr. 

Bonus  to  soldiers,  see  Botinties. 
Pensions  to  soldiers,  see  BOUNTIES. 

Validitif,  construction,  and  effect  of 
provisions  in  life  or  accident  policy 
in  relation  to  nUlitarff  servtee. 
16-1280  (cases  ■pp.  1270,  1277) . 


ARBEST. 

Release    from,    on    bail,    see    Bael    and 
Recognizance. 


Tbe  dash  Is  eaob  eltatlom  stands  for  A.IkK. 


Digitized  by 


Google 


1552 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  AXuB. 


ASHES. 

StatuUtry  or  municipal  regulation  of  re- 
tnoval  of  ashea  or  other  rubbish. 
16—300  (case  p.  30*). 


»»» 


ASSATTI.T  Ain>  BATTX»T. 

On  passenger,  see  Carriers. 

Recovery  under  Worhtnen's  Compensa' 
tion  Act  for  injury  from.  1S—5S0 
(caeea  pp.  die,  670,  6S4,  6S0) . 


AssEirr. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


ASSESSMENT  WORK. 

On  mining  claim,  see  Mines. 


ASSETS. 

Transfer   of   assets    of   corporation,   see 

Corporations. 
Of  decedent's  estate,  see  EXECUTORS  and 

AOMINISTBATORS. 


.    ASSIGNMENT. 

Of  corporate  franchise,  see  Corporations. 


♦  « » 


ASSOCIATIONS. 

PrivUege  of  communication  in  relation 
to  member,  or  prospective  member, 
of  society  other  than  church.. 
16-463    (caae  p.  447). 


ASSTTMPTION  OF  RISK. 

By  servant,  see  Master  and  Servant. 

By  tenant,  of  negligence  of  landlord  in 
making  repairs.     15-962. 


» ■ » 


ATTORNEYS. 

Contracta  uHth  attorneys  as  uHthtn  the 
rule  which  requires  one  to  use  rea- 
sonable e/foxt  to  obtain  other  em- 
ployment in  order  to  nUnimix» 
damages  from  breach  of  contract. 
16-769. 

Service  of  notice  to  modify  decree  in  re- 
spect of  alimony  upon  attorney  urho 
represented  adverse  paitif  In  the 
suit.     15-627    (case  p.   630) . 


Weight  of  evidence  on  question  whether 
relation  of  attorney  and  client  had 
been  terminated.     1&-620. 

Notice  by  attorneys  of  forfeiture  of  oU 
and  gas  lease  as  the  act  of  their  prin- 
cipal.    15-597, 

Authority  to  receive  tender.    15-981. 

Authority  to  compromise  suit.     1&-981. 


A  U  TUOBITT. 


Of  attorney,  see  Attorneys. 
Question  for  jury  as  to,  see  Trial. 


*«» 


AIITOMOBILES. 

Garage,  see  Garage. 

Negligence  in  driving  motorcycle,  see 
Motorcycle. 

Contributory  negligence  of  driver  at  rail- 
road crossing,  see  Railroads. 

Negligence  of  driver  of  automobile  struck 
by  street  car,  see  Street  Railways. 

lAability  of  railroad  for  injury  to  auto- 
mobile running  imXo  train  or  ear 
standing  on  highxoay  croaaing. 
16—002   (caae  p.  894). 

Sufficiency  of  testimony  to  show  distance 
within  which  driver  of  car  could  stop 
it.    16-894. 

Negligence  in  driving  on  a  highway  on  « 
dark  night  without  lights.     16-894. 


AUTOPST. 


ProviMona  for  autopay  In  policy  of  life 


or     accident     insurance, 
(caae  p.  006) . 


16-ei4 


BAGGAGE. 


Grant  of  exclusive  privilege  to  solicit,  see 
Carriers. 


BAH.  AND  RECOGNIZANCE. 

Right  to  give  bail  in  civU  action  or  pro- 
ceeding.    15—1079  (caae  p.  1070). 

Surrender  of  principal  by  auretiea  oti 
bail  bond.    16— 1694  (ease  p.  1621) . 

Writ  of  habeas  corpus  as  proper  remedy 

in  aid  of  bail.    16-1076. 
Admission  to  bail  pending  determination 

of   habeas   corpus   proceeding.      16- 

1076. 
Ripht  to  bai-  pending  appeal.    15-1076. . 
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Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence. 

Duty  and  liabiUty  of  garage  keeper  to 
owner  ot  oar«.  1&-0S1  (ease  p. 
018). 


BAKXS. 


In  gemeraL 


lAability  of  Hate  hank  heooming  a  nU' 
tlonal  hank,  or  vice  versa,  for  dehts 
of  predeoeaaor.     lO—llSS. 

OlBoera  and  agenti. 
Authority  of  clerk  to  accept  a  deposit. 
16-701. 

Deposlta  geBexmlly. 

lAahtUty  of  hatOc  for  depoatt  reoefved  by 
employeea  out  of  hanking  hours. 
16-429   (case  p.  *S0). 

Right  of  hank  to  charge  hack  check 
draion  upon  itself,  u>hich  it  has 
credited  to  a  depositor  under  mis- 
taken  helief  that  the  dratoer's  ac' 
count  is  good.  X0—700  (case  p. 
701). 

Right  to  recover  interest  on  bank  deposits. 
16-641. 

Right  of  bank  to  avoid  responsibility  for 
a  notice  of  deposit  mailed  by  a  clerk 
on  the  ground  that  he  had  no  author- 
ity to  accept  the  deposit.    16-701. 

Establishment  of  relation  of  debtor  and 
creditor  where  bank  gives  a  depositor 
credit  on  general  deposit  for  a  check 
drawn  on  itself.    16-701. 

Necessity  that  check  be  debited  to  the 
drawer  and  marked  "paid"  to  com- 
plete a  credit  by  a  bank  to  its  cus- 
tomer of  a  check  drawn  on  itself.  16- 
701. 

Crediting  a  check  on  itself  to  a  depositor's 
account  by  a  bank  as  a  payment  and 
not  an  acceptance  requiring  writing 
under  the  Negotiable  Instruments 
Law.     15-701. 

Laches  of  depositor  in  delaying  objection 
to  a  statement  of  account  showing  an 
omitted  deposit.    15-426. 

Estoppel  of  one  who  sent  a  check  by  mail 
to  his  bank  for  deposit  to  take  ad- 
vantage of  the  credit  of  the  check  to 
his  account.     16-701. 

Payment  of  elteeks;  forgeries. 

Bxamtnation  of  account,  ftass  hook,  or 
canceled  checks  by  hank  depositor. 
IB— 169    (oases  pp.    140,    163). 

Borden  of  showing  that  a  depositor's  ac- 
count was  paid  out  by  his  order.  15- 
163. 


Binding  effect  on  one  sending  checks  to 
his  agent  for  delivery  to  the  payee,  of 
the  agent's  implied  guaranty  of  form- 
er indorsements  by  indorsing  the 
checks  himself  after  forging  the  in- 
dorsement of  the  payee.     15-146. 

Depositor's  duty  to  examine  indorsements 
of  the  payee  of  canceled  cheeks. 
15-146. 

Question  for  jury  as  to  care  of  depositor 
in  examining  returned  vouchers.  16- 
146. 

Negligence  of  depositor  in  failing  to  notify 
the  drawee  of  a  check  sent  to  his 
agent  for  delivery,  of  the  discovery 
of  forgery  of  signatures  on  other 
checks  by  the  agent.     16-146. 

Dnty  of  depositor  to  ask  for  a  statement 
of  his  account  or  initiate  inquiries  as 
to  whether  there  are  irregularities  in 
the  account.     15-163. 

Duty  of  depositor  who  has  left  his  pass- 
book to  be  balanced  to  call  for  the 
statement  within  a  reasonable  time. 
16-158. 

When  statement  by  bank  of  depositor's 
account  becomes  an  account  stated. 
16-163. 

Presumption  that  depositor  has  acqui- 
esced in  the  payment  of  checks  bear- 
ing a  forged  si^ature.    16-153. 

Admissibility  of  evidence  that  maker  of 
check  paid  by  bank  on  forged  indorse- 
ment by  the  maker's  agent  has  re- 
ceived satisfaction  of  the  loss  from 
the  agent.    16-146. 

Certlfleatea  of  deposit. 

Interest  on  oert^lcate  of  deposit  after 
maturitif.    lO'-OOO  (case  p.  Oil). 

Definition  of.    15-441. 


»»» 


BATTERY. 

See  Assault  and  Battery. 


♦  »» 


BENEFITS. 

Estoppel  by  receiving,  see  Estoppeu 


BENEVOI£HT  SOOrETIES. 

PHvttege  of  oommunicaUon  in  relation 
to  tnember,  or  prospective  member, 
of  society  other  than  churcli. 
16-463   (case  p.  4*7)  . 

Liability  of  society  to  a  member  for  libel 
published  by  its  ofScers.    16—447. 


BIU.  OF  SI80OVEBT. 

See  Discovery  and  Inspection. 


Tlie  dash  la  eaoli  oltatton  standi  for  AX.B. 
16  A.L.R.— 98. 
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BIXX8  AND  NOTES. 


Ib  zvntvml. 

Parol  evidence  as  to,  see  Evidbnci. 

Effect  of  Neg^>tiable  Instruments  Act  to 
supersede  the  law  of  suretyship  as 
theretofore  applied  to  negotiable  in- 
struments.    1&-430. 

Effect  of  retracing  of  his  signature,  at  tha 
request  of  the-payee,  by  one  siting  a 
note  as  a  witness,  to  change  fais  rela- 
tion to  the  note.    15-192. 

Effect  on  liability  of  accommodation  maker 
of  note  of  payee's  release  of  collateral 
to  the  one  for  whose  accommodation 
he  assigns  the  note.    15-430. 

Accommodation  maker's  duty  with  respeet 
to  instrument  as  equal  to  that  im> 
posed  upon  the  maker  who  received 
value.     15-430. 

'Wko  are  bona  flde  kolden. 

Payee  aa  a  holder  im  due  eotiraa  vmtmt 
the  KegoUahle  /nsti'Mmenta  MjUW, 
ta-487  (caae  p.  480). 

Conclusiveness  of  statutory  presumption 
that  one  in  possession  of  a  promissory 
note  is  a  holder  in  due  course.  16-- 
430. 

RemewaL 

UaMIfty  of  eonaoltdated  eorporatton  on 
ohUgaHona  of  predeceaaor,  an  affect' 
ed  by  their  renewal.    16—1178. 


BIXTB  8KT  X.AW8. 
See  Brokebs;  Coivobations. 


♦  «» 


BONA  FIDE  HOXSEB. 

Of  note,  see  Bnxs  and  Notbs.  , 


Liability  of  corporation  holding  first- 
mortgage  bonds  of  another  corpora- 
tion as  collateral  for  its  guaranty  of 
other  bonds  of  such  company  upon  the 
bonds  held  as  collateral,  when  they 
are  sold  to  third  persons.    15-1098. 

Issue  of  state  bonds  to  raise  a  fond  with 
which  to  pay  a  bonus  to  soldiers  un- 
der the  Federal  government.  1&- 
1S44. 


See  BouNras. 


BONV8. 


♦  «» 


BOVNTIES. 


OonatttutUmalUy  of  atatut«»  punyldtno 
for  bounty  for  moldierm.  Ht-13a» 
(oaee  p.  1844). 

Moral  obligation  by  state  to  give  boniis  te 

Federal  soldiers.    16-1344. 
Distinction  between  bonus  and  pension. 

16-1844. 


BBBAGS. 

Of  eontmet,  sea  CiOntracis. 


#«» 


BREACH  OF  PBOMXSB. 

JHffereneea  am  to  the  time,  plaee,  or  ofh' 
er  eiroummtancee  of  proposed  mar- 
Hage  OS  defence  to  action  for  breach 
of  promiee  to  muury,  10—1803  (ease 
p.  1898). 

When  marriage  to  be  performed.     15- 

1298. 
Refusal  of  woman  to  marry  away  from 

her  home  after  having  promised  to  do 

so.     15-1298. 


0*0 


BONDS. 

As  to  bail  bonds,  see  Bail  and  Rbcooni- 

zancb. 
CSovemmental  regulations  as  to  issue  of 

commercial  bonds,  see  Corporationb. 

lAabiUty  of  corporation  agreeing  to  pay 
debts  of  another  corporation  whose 
assets  it  acquires,  for  bonded  indebt- 
edness,   is—iiae. 

Holders  of  bonds  of  a  railroad  equipned 
and  operated  under  control  of  another 
owning  a  majority  of  the  former's 
stock,  as  creditors  of  the  latter.  16- 
1098. 


BROKEBS. 


Blue  Sky  ZiOUfS, 

see). 


IS-^eZ  (oasee  pp.  ZSa, 


BITBDEN  OF  PROOV* 


See  Etidencb. 


♦  »» 


BVRIAX.  EXPENSES. 


See  Funeral  Expenses. 
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CABS. 

See  Hacks  and  Cabs. 

4i» 


CAKCEUiTIOir. 


Of  miniag  lease,  see  Mines. 


OASOELED  CHECKS. 

Bank  depositor's  duty  sb  to  examinins,  i 
Banks. 


♦  »» 


OAPITAIi  OASS. 

See  noMiciDE. 

*■» 

CABD  PrATINO. 

JBtfeet  of  permitting,  or  UabUlty  of  ear' 
Tier  for  asaault  on  pa««ettv«r  6y  third 
person.     16—S77, 


•  «» 


OABE. 


See  NEGUGE^fCB. 


♦  »» 


CARET  ACT. 

iBcremra  of  mainten^ce  fee  for  the  water 
right  which  becomes  a  part  of  the 
purchase  price  which  a  settler  under 
the  Carey  Act  agrees  to  pay  for  his 
land,  as  an  impairment  of  the  obli- 
gation of  his  contract.     16-1216. 

Water  system  constructed  by  one  who  con- 
tracts to  reclaim  land  for  settlement 
under  the  Carey  Act,  as  a  public  util- 
ity.   16-1216. 


CARRIEB8. 


Who  are  paaiengers. 

Shipper  riding  with  stock.     16-864. 

AaaamlC  on  paaseager. 

ZAahiUty  of  carrier  to  passenger  for  ««• 
aault  hu  third  person.  le—SOS 
(eases  pp.  800,  SOi). 

Direction  of  verdict  in  action  for  assault. 

16-860. 
Duty  of  carrier  to  prevent  tramps  from 

entering  trains.    15-864. 
Assault  upon  and  robbery  of  a  passenger 

riding  in  a  freight  car  to  care  for  his 

stock,  by  an  intruder.    15-864. 


Oontrilivtery  aegllgemoe  of  paaniteev* 

Admissibility,  upon  question  of  contrib- 
utory negligence,  of  evidence  that  a 
passenger  in  a  stock  car,  who  ad- 
mitted a  robber  to  the  car,  acted  upon 
the  latter'a  statement  that  he  was  a 
brakeman.    15-864. 

Baggage. 

Grant  of  exclusive  privilege  as  to  solicita- 
tion of,  see  infra. 

Keainre  of  eare  reqiiired;  negUgeae* 
generally. 

lAdbility  for  tn)ury  to  Shipper  or  eare' 
taker  resulting  from  eondttton  of 
stock  pens  or  yards.     IB— 911. 

Duty  of  carrier  to  prevent  tramps  from 
entering  trains.    16-864. 

GanTlag  Uto  stook. 

Duty  of  carrier  to  shipper  as  t«t  oonM- 
tion  of  stock  pens  or  yards.  16—200 
(case  p.  107). 

Presumption  and  burden  of  proof  as  to 
net^igence.    15-197. 

Duty  to  furnish  proper  facilities  and  op- 
portunities for  feeding,  watering,  and 
resting  stock.    15-197. 

Failure  to  provide  stockyards  with  pat- 
ented locks.     16-197. 

yalidity  of  agreement  that  shipper  of 
stock  would,  at  his  own  risk  and  ex- 
pense, load,  unload,  and  care  for  the 
stock.    15-197. 

Shipper  of  stock,  as  a  passenger.    15-864. 

Liability  for  assault  upon  and  robbery  of 
shipper  riding  in  a  freight  car  to  car.e 
for  his  stock,  by  an  intruder.    16-864. 

Oorenunental  oontroli  nttea;  dlserfan- 
inatlOB. 

Sight  to  git>e  exclusive  privilege  of  solic- 
iting patronage  at  railroad  stations 
or  on  trains.  16—368  (cases  pp. 
833,  3*0,  861). 

Oonstderatton  of  body  of  rates  in  deter- 
mining the  t;eaMonahlenena  of  car- 
rier's rates  for  a  particular  com- 
modity.    16—186    (ease  p.  170), 

franchise  provisions  for  free  or  reduced 
rates  as  within  oonntltutlonal  or 
statutory  provision  prohibiting  dis- 
crim-ination.  16—1200  (ease  p. 
1104). 

Power  of  public  service  commission  over 
rates  as  affecting  franchise  provision 
requiring  street  railway  to  carry  fire- 
men and  policemen  free  of  charge. 
16-1194. 


♦  »» 


OASVAL  EMFI.OTEE. 

Becovery  under  Workmen's  Compensation 
Act  for  injury  to,  see  Workmen's 
Compensation. 
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CAirSE. 

Opinion  evidence  as  to,  see  EvmENCB. 


OUJBS. 

Officer  of  otub  cohere  gaming  is  earrlsd 
on  as  a  keeper  of  a  gambling  ploo*. 


OERTinCATE  OF  DEPOSIT. 

See  Banks. 


GOAL  MINES. 


CHANGE  OF  BENEFICIARY. 

See  Insukamgb. 


CWAHACTEB. 

Evidence  as  to,  see  Evidenck. 

Duty  to  instruct  upon  character  of  se- 
cused.    15-1036. 


See  MiNBB. 

#«» 

COCAINE. 

See  Dkugs  and  DsuGciSTa 


#■» 


CHARTER  PARTT. 

See  Shipping. 

CHECKS. 

As  to  duties  and  liabilities  of  bank  witli 
respect  to,  see  Banks. 

Crediting  a  check  on  itself  to  a  depositor's 
account  by  a  bank  as  a  payment  and 
not  an  acceptance  requiring  writing 
under  the  Negotiable  Instruments 
Law.    16-701. 


COIXATEBAIi  CONTRACTS. 

Statute  of  Frauds  as  to,  see  Gontbacts. 


*« » 


COIXATERAX.  SECURITTw 

See  Pl<B0OB  AND  CJOLLATERAL  SfCOBITT. 


COMMERCE. 


CHINESE. 


Statute  regulating  the  sale  of  corporate 

securities  as  a  burden  on  interstate 

commerce.    lO—zea. 
Income  tax  on  nonresident  as  a  burden 

on  interstate  comtneroe.     IB— 1833 

(case  p.  13tO). 


Ad*nisMhMty  of  evidence  of  good  repu- 
tation as  to  truth  and  veracity  of 
Chinese  witness  vho  has  not  been 
impeached.     10—1071, 


»«  » 


» « » 


COMMERCIAIi   FRUSTRATION. 

See  Fbostrated  Adventubs. 


Carriers   as 
lO-gll. 


CHUTES. 

to    chutes    in 


stock   pens.      COBIMISSIONS 


AND 
ERS. 


COMMISSION- 


* » » 


OIRCUMSTANTIAI.  EVTSENCE. 

Weight  and  sufficiency  of,  see  Evidench. 
Duty  of  court  to  instruct  on,  see  Trial. 

Definition  of.    16-1034. 


Appointment  of  commission  of  medical  ex- 
perts to  examine  witness  and  report 
as  to  her  competency  or  credib^br. 
16-917. 


COMMON  CARRIERS. 


CUMATE. 
Judicial  notice  of  variations  of.    16-678. 


See  Cabriebs. 


COMMON  XJLVr. 


• « > 


CLOUD  ON  TITLE. 

Bight  of  owner  of  land  to  have  his  Utle 
quieted  aa  to  timber  remaiTUng  after 
the  erpiratlon  of  tlie  time  fixed  in  a 
Umber  contract  for  its  remtovol. 
16-111. 


Effect  of  statute  declaring  a  lessor  whose 
rent  is  payable  in  a  share  of  the  ma- 
tured crops,  to  be  the  owner  of  such 
share  to  abrogate  common-law  role 
that  the  estate  of  one  renting  on 
shares  has  no  interest  in  the  crop 
where  the  lessor  dies  before  it  is  ma- 
tured.   16-664. 


HeaTjr  Itallo  trpe  la  used  for  aBmotatioas;  roman  tjrpe  for 
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COMPEirSATIOH. 

Of  attorney,  ae«  Attorneys. 

Of  corporate  officers,  see  CORPORATIONS. 

Of  physician,  see  Physicians  and  Su»- 

OEONS. 


♦  «» 


COMPETEKOT. 

Of  'witness,  see  WITNESSES. 


♦ »» 


coBtPZiAxirr. 

In  criminal  prosecntion,  see  INDICTMDMT, 

ETC. 

In  general,  see  FLEADiNa 


COMPROMISE  Am>  SEITLBKEm. 

Authority  of  attorney  at  to,  aae  Amm- 

NEYS. 


»«» 


OOMFVTATIOV. 

Of  time,  see  Timb. 

•  »» 
COKOIilTBIONS. 

Averment  of,  see  Pleaoino. 


OONTE8SIOH. 


Mff»et  of  eonfesHon  on  duty  of  court  M 
orhntnal  cage,  in  absence  of  request, 
to  chari/e  tcUh  respect  to  ciroumiitan- 
tial  evidence.     10—1065. 


»»» 


COKFIDENTIAI,    OOMMUNICATIOira. 

See  PmriLEGED  Communications. 
« « » 

OOMFISOATIOir. 

Reasonableness  of  carrier's  rates  fixed  hf 
public  authority,  see  Carriers. 


OOIflXICT  OF  I.AW8. 

AatUm  for  infury  eatuted  by  hreaeih  of 
master'a  stntutorp  duttf  as  to  tlmheV' 
ing  mine,  in  Jwrisaiction  other  than 
that  in  which  statute  xoaa  enacted. 

10-14:60. 


NOTES  AND  GASES. 

OONOBES8. 


1667 


Effect  of  act  or  joint  resolution  of  Con- 
gress suspending  requirement  of  as- 
messtnent  teorle  on  mining  dalnu 
16-9*9  (case  p.  087). 


COKSlUfX. 


Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Judgment  by,  see  Judgment. 


*«» 


COKSIDERATION. 
For  amtracto,  see  Conthactb. 
««» 

OONSOUDATXOir. 
Of  eotporatioiM,  see  Corporations. 


COHSPZBACT. 


Criminal  liability  of  co-conspiratom, 
GUMiNAL  Law. 


ooNBTrnmoirAi,  xjlw. 

Zm  (enaral. 

Aa  to  regulation  of  interstate  commerce, 
8M  Commerce. 

Validity  of  provisions  limiting  the  power 
of  courts  to  declare  a  statute  uncon. 
tUltutUmal,    16-aai   (case  p.  8S6). 

Invalidity  of  any  provision  of  state  Con- 
stitution which  is  contrary  to  the 
Federal  Constitution.  16-326. 

AppUeatton  of  Federal  Oonitltntlon. 

Application  in  state  courts  of  provision  of 
Federal  Consstitution  that  accused 
shall  be  confronted  with  the  wit- 
nesses against  him.    15—168. 

Separation  of  paxrer*. 

Power  of  legislature  as  to  courts,  see 
Courts. 

Bights  of  persons  and  proportyi  eqnal 
proteotloBi  dve  proeeas;  police 
poorer. 

Constitutional  provision  against  taking 
private  property  for  public  use 
without  compensation,  see  Eminent 
Domain. 
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ConetttutionaUty  of  ttatutes  providing 
for  bounty  or  pension  for  aoldlera. 
Xe-X3B9  (case  p.  13*4) . 

—  •orpoitttloB*. 

TaUdity  of  Blue  Sky  Latoa.    lli-29S. 

—  erlmliud  aiatter*. 

Bight  of  accused  to  meet  witnesses,  flee 
Criminal  Law. 

—  eatployera  •ad  eiaployeeSt 

Validity  of  statute  forbidding:  employer 
from  requiring  employee  not  to  be  or 
become  a  member  of  a  labor  anion. 
16-328. 

—  sarbaKA. 

TalidUy  of  gtatutory  or  mwnicfpal  regy»- 
lation  as  to  garbage.    lS^g87  (oases 

pp.  gee,  970,  sso). 

— kaeka  and  oabs. 

Validity  of  ordinance  which  grants  • 
special  permit  to  hack  drivers  who 
can  procure  the  consent  of  the  abut> 
ting  properly  owners  to  stand  their 
vehicles  in  tke  street    15-340. 

—  ImpalrliiK  eontraot  obUc*tloiia. 

Impairment  of  obligation  of  oontraat 
by  income  tax  on  nonresident. 
10-1333. 

Increase  of  maintenance  fee  for  the  wa- 
ter right,  which  becomes  a  part  of 
the  pnrcnase  price  which  a  settler 
under  the  Carey  Act  agrees  to  pay 
for  his  land,  as  an  impairment  of 
the  obligation  of  his  contract. 
16-1216. 

—  Ileexse. 

Validity  of  city  ordinance  which  grants 
a  license  to  one  and  denies  it  to  an- 
other.    16-340. 

—  vetroipeotlTe  laira. 

Validity  of  retroactive  income  tax  on 
business  conducted  by  nonresident 
within  the  state.    16-1819. 


10-1820 


Income   tax  on  nonreMdent. 
(case  p.  1319) . 


COHBTBUCTIOir. 


ooiriAoions  and  ncFEOTXova  sn- 

EASES. 

In    stock    pens    fumislted    by    carrttr. 
1O-208. 


#«» 


CONTEMPT. 

YioHatloin  of  injunction  by  one  not  m  party 
to  injunotion  suit,  10-380  (cases 
pp.  373,  370). 

Necessity  and  snfficieney  of  notice  of  in- 
junction te  render  one  not  a  party 
to  the  suit  guilty  of  contempt  in  vio- 
lating it.     16-383. 

Effect  of  fact  that  injunction  finally  ad- 
judicated rights  of  tiie  parties,  and 
that  several  years  have  elapsed,  on 
right  to  puniui  for  its  violation  per- 
sons amenable  to  it    16-376. 

Sufficiency  of  affidavit    16-378. 


««» 


OOHTBACTS. 

Impairing   obligation   of,   see   Constito- 

TiONAL  Law. 
Unconstitutional  restrictions  on  right  of, 

see  CoNSTXTUnoNAL  Law. 
Of  infant  see  Infants. 
Injunction  to  protect  contract  rigbta,  aee 

Injunction. 
Specific    performance    of,    see    Specific 

Perfoshance. 

Implied  acreementa. 

Error  in  submitting  to  jury  question  of 
an  implied  agreement  where  the 
pleadings  rely  upon  an  express  agree- 
ment   16-641.       / 

Bight  to  imply  an  agreement  where  there 
is  an  express  one  existing.     16-641. 

OoaslderatioM. 

Inadequacy  of  consideration  as  ground 
for  setting  aside  judicial  sale,  see 
Jodioial  Sale. 

Promise  to  leave  property  to  child  in 
consideration  of  the  surrender  of  its 
custody,    10—233  (case  p.  213)  . 

Consideration  for  transfer  of  assets  of 
corporation  as  affecting  liability  of 
eorporation  for  debts  of  predecessor. 
10-1167,  1160    (case  p.  109S). 

Xatnallty;  definlteness. 

BssenHal  elements  of  oral  contract  of 
insurance.     10—999,  1011, 


Of     Constitution,    see    Constitutional     Statute  of  Frauds. 

Law. 
Of  statute,  generally,  see  Statutes. 
As  question  for  jury,  see  Trial. 
Of    Workmen's    Compensation    Act,    see 

Workmen's  Compensation. 


From,ise  by  corporation  acquiring  assets 
of  other  corporation  to  pay  the  debts 
of  the  latter,  as  tvithin  the  Stattite  of 
Frauds.     16—1183. 
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Agreement  to  convey  land  to  child  in  con- 
sideration of  his  surrender  by  the 
parents.    16-216. 

Promise  to  leave  property  to  a  child  at 
the  promisor's  death  in  consideration 
of  his  living  with  the  promisor. 
15-213. 

Payment  of  consideration,  surrender  of 
possession,  and  making  of  improve- 
ments as  necessary  to  take  land  con- 
tract out  of  the  Statute  of  Frauds. 
16-216. 

Ooastraetloa. 

Effect   of   custom  on,   see   Cusrou  and 

Usage. 
As  question  for  jury,  see  Tbial. 

Conrtruotton  of  agreement  by  corpitrt^ 
tion  acquiring  property  of  anothi- 
er,    to    assume    Uie    UMer'a   debt*. 

la-iiaa. 

Question  whether  promise  by  one  taking 
a  child  to  rear  to  leave  him  property 
at  death,  refers  to  the  property  pos- 
sessed at  the  time  of  death  or  to  that 
possessed  when  the  agreement  was 
made.    16-218. 

Talldity;  pnbllo  policy. 
Contracts  by  infants,  see  Intants. 

Validity  of  agreement  hy  parent  to  Mir- 
render  custody  of  child  in  eonaideta- 
tion  of  promise  to  leave  property  to 
ehOd.  Xa-aS8  (cases  pp.  213, 
919). 

VaUdtty  of  provision  in  life  or  accident 
policy  in  relation  to  military  service. 
16-XZ80   (case  p.   1977). 

lAmttation  of  Itahtlity  of  garage  keeper 
to  owner  of  ears.    IS—OSa. 

Provision    in    accident   insurance    policy 

groviding  for  autop^  after  the  body 
as  been  buried.    16-605. 

When  parties  to  contract  in  violation  of 
Blue  Sky  Laws  are  in  pari  delicto. 
16-266. 

Right  of  one  exchanging  corporate  stock 
with  a  foreign  corporation  which  has 
not  complied  with  the  stotutory  con- 
ditions for  sale  of  its  stock,  to  re- 
scind the  transaction  and  recover 
the  stock  delivered  by  him.    15-256. 

Performsaoei  fallvre  of. 
Part  performance  to  satisfy  Statute  of 
Frauds,  see  supra. 

Bights  of  parties  to  contracts  tlte  per- 
formance of  tehich  is  interfered  toftik 
or  prevented  by  tear  eondttions  or 
acts  of  government  in  prosecution  of 
tear.     IS— IS  19  (case  p.  ISOit). 

Bffect  of  interruption  of  school  sesston 
€tn  right  to  recover  on  a  controict  oth- 
er than  %cith  teacher  for  the  period 
during  tehich  the  school  is  tHosed. 
16-796  (cases  pp.  716,  710) . 


Breach. 

Excuse  for  breach,  see  supra. 

Breach     of    promise,    see     Bbeacb     or 

Promisb. 
Measure  of  compensation  for  breach,  see 

Damages. 

statutory  UabUUy  of  corporation  aequir' 
ing  property  of  other  corporation  for 
breach  of  contract  by  predecessor. 
16-1174. 

BcselssloB. 

DisafBrmance  of  contract  by  infant,  see 
Infants. 

Right  of  one  exchangring  corporate  stock 
with  a  foreign  corporation  which  has 
not  complied  with  the  stotutory  con- 
ditions for  sale  of  ite  stock,  to  rescind 
the  transaction  and  recover  the  stock 
delivered  by  him.     15-266. 

Estoppel  to  rescind.    16-266. 

AcUoiist  defenses. 

Who  may  maintoin  action  upon,  see  Par- 
ties. 

Right  to  maintain  action  at  law  to  re- 
cover the  consideration  paid  for 
stock  sold  hy  a  foreign  corporation 
without  authority,  after  the  pur- 
chaser has  rescinded  the  contract 
16-256. 

Fact  that  one  who  rescinded  contract  de- 
manded something  to  which  he  was 
not  entitied  as  defense  to  his  action 
to  recover  the  consideration.   15-266. 


OOKPOKATXOHl. 

Bonds  of,  see  Bonds. 

Haaie. 

ZMMlity  of  corporation  for  debts  of 
predecessor,  as  affected  by  change 
of  name.    16-1189. 

OoTcimaemtal  »eg«Iatl«a|  Bl«o  Sky 
Iiaws. 

Blue  Shy  Xjuwe.  16-909  (cases  pp.  968, 
969). 

Applicability  to  shares  of  common  law 
trust  of  stetuto  prescribing  condi- 
tions for  sale  of  stock  of  contoration, 
company,  or  association.     l&-25$. 

Exception  from  stotute  regulating  sales 
of  stock  of  persons  acting  in  trust 
capacity.     16-263. 

What  constitutes  a  sale  within  meaning 
of  stotute  regulating  sale  of  corpo- 
rate securities.    15-256. 

When  parties  to  contract  in  violation  «t 
Blue  Sky  Laws  are  in  pari  delicto. 
16-266. 
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Rigitt  of  one  exchanging  corporate  stock 
with  a  forei^  corporation  which 
has  not  comphed  with  the  statutory 
conditions  for  sale  of  its  stock,  to 
rescind  the  transaction  and  recover 
the  stock  delivered  by  him.    1&-256. 

OoaBoIidation;  reorKaniratloii;  transfer 
of  franohlse  or  aaaets. 

lAahtlity  of  corporation  for  debts  of 
predecessor.      16—1112    (cases   pp. 

loaa,  1090,  1098,  no*)-. 

Sale  of  their  properties  by  the  varioxu 
express  companies  of  the  country  to 
the  American  Railway  Express  Com- 

fany  as  a  merg^er  or  eonaolidation. 
6-1090. 

Fact  that  one  companv  holds  a  large  ma- 
jority of  the  atocls.  of  another  as  ef- 
fecting a  consolidation.     16-1098. 

Necessity  of  fraud  to  charge  new  corpo- 
ration with  debts  of  predecessor. 
16-1090. 

Effect  of  inadequacy  of  consideration  for 
transfer  of  assets  on  liability  for 
debts  of  predecessor.     16-1098. 

Liability  of  corporation  acquiring  prop- 
erty of  another  by  foreclosure  of  a 
mortgage  for  debts  of  the  mort- 
gagor.    16-1098. 

Charg^ing  corporation  taking  over  the 
business  of  another  with  statutory 
penalty  for  failure  of  the  latter  to 
settle  a  claim  accruing  before  trans- 
fer of  property.    15-1090. 

Offloera  and  agents. 
Bank  officers,  see  Banes. 

Interest  In  a  corporation  as  officer  as  af- 
fecting right  to  recover  under  Work- 
men's Compensation  A.ct.  1(^1998 
(case  p.  128B). 

Deduction  of  salaries  in  computing  excise 
or  income  tax  on  corporations. 
IS-iaie  (case  p.  1818). 

Stoek  and  stookliolders. 
Governmental   regulations  as  to  sale  of 
corporate  stocks,  see  supra. 

Interest  in  corporation  as  a  stocKholder 
as  affecting  right  to  recover  un- 
der irorlemen's  Compensation  Act, 
10-1288   (case  p.  1286). 

Insolreney. 

Right  to  preference  of  creditors  of  orig- 
inal corporation  over  creditors  of 
new  or  reorganized  company  acquir- 
ing the  property  of  the  former. 
16-11*7,  1190. 

Foreign  oorporatlons. 

Statutory  regulation  of  sale  of  securities 
by  foreign  corporation  within  the 
state,  see   supra. 


Necessity  of  complying  with  statute  reg- 
ulating right  of  foreign  corporation 
to  sell  its  stock  in  the  state  and  alio 
statute  prescribing  conditions  <m 
which  it  may  do  business  in  the 
state.     16-256. 


OOBBOBOKATION. 

Of  witnesses,  see  Witnesses. 


COTENAHCrr. 


Partition  between  cotenanta,  aee  Pasn- 

TION. 

Purchaser  of  standing  timber  to  be  re- 
moved within  a  specific  time  and  the 
owner  of  the  lazui  as  joint  tenants. 
16-23. 


♦  »» 


OOITBTS. 

In  geaeral. 

Judicial  notice  by,  see  EvmENfis. 
Recall  of  judicial  decisions,  see  Initia- 
tive, Referendum,  and  Recaix. 

Effect  of  judge's  oath  to  support  the 
state  Constitution  to  absolve  him 
from  the  duty  of  upholding  the  Fed- 
eral Constitution  if  it  conflicts  with 
the  Constitution  of  the  state.  16-326. 

Belatioa  to  other  departments  of  ko^' 
emment. 

Review  of  findings  of  workmen's  compen- 
sation commission,  see  Workuen's 
Compensation. 

Folidtty  and  effect  of  proviaUnu  limiting 
the  power  of  courts  to  declare  a  stat- 
ute unconstitutional.  16-331  (ease 
p.  326). 

Inquiry  into  injustice,  inconvenience,  or 
hardships  of  a  statute.     16-937. 

Power  of  courts  to  interfere  with  legis- 
lative declaration  that  bonus  to 
soldiers  is  a  public  purpose.    15-1344. 

Binding  effect  of  assertion  by  legislature 
that  moral  obligation  to  make  pay- 
ment to  individual  exists.     15-1344. 

Inquiry  into  reasonableness  of  ordinance. 
16-340. 

I^glsIatlTe  power  as  to. 

Validity  and  effect  of  provisions  Um%tting 
the  power  of  courts  to  declare  a  stat- 
ute unconstitutional.  IS— 331  (eatte 
p.  820). 


COVEITANTS    AKD    COMDI'i'IONS. 

In  oil  or  gas  lease,  see  Mines. 


Heavy  Italio  type  is  naed  for  annotations;  roman  type  for  cases. 


Digitized  by 


Google 


COMBINED  INDEX  TO  NOTES  AND  CASES. 
CBEDIBIIJTT.  CBOSSnrOS. 


1561 


Of  -witnesses,  see  Witnesses. 


CBIMINAI.  LAW. 


See  also  Disorderly  Houses;  Forqert; 
Gaming;  Homicide;  Larceny;  Per- 
jury; Rafe;  Robbery. 

lateatt  votlTet  knowledc*. 

Presumption  and  burden  of  proof  as  to 
intent,  see  Evidence. 

Enowledgre  as  necessary  to  conviction  for 
statutory  offense  of  keeping  house 
of  ill  fame.     1&-458. 

Partlea  to  oSeaac. 

Be»pona{bility  of  persona  partMpaUng 
in  jail  delivery  for  honUctde  com- 
mitted hy  one  of  their  nuniber. 
m—ise  (case  p.  4S8). 

Connection  with  place  where  gaming  ia 
carried  on  \rhtch  tofll  render  one 
guilty  as  leeeper  thereof.    16—1902. 

Frocednre;  proteetloa  and  right*  of 
aeenaed. 

Evidence  generally,  see  Evidence. 
Matters    as    to    indictment,    see    Indict- 
ment, ETC. 
Matters  as  to  jury,  see  Jury. 
Tniitructions,  see  Trial. 
Witnesses,  see  Witnesses. 

Admissibility  of  ex  parte  affidavits  on 
issue  of  guilty  or  not  guilty.    15-490. 

Definition  of  circumstantial  evidence. 
15-1034. 

Impeachment  of  accused  as  a  witness. 
15-1035. 

bright  to  meet  irltaesses. 

Vse  in  criminal  cane  of  testim.ony  given 
on  former  trial,  or  preliminary  ex- 
amination, by  witness  not  available 
at  present  trial.  IS— 408  (cases  pp. 
*es,  400,   400). 


CHOPPERS. 

See  Landlord  and  Tenant. 


CROPS. 

TenRTtt's  rf^ht  as  to,  see  Landlord  and 
Tenant. 


CROSS-EXAMINATION. 

Of  witnesses,  see  Witnesses. 


Injury   at   railroad   crossing,   see   Sail- 

BOAOS. 


♦  «» 


OROwsnro. 

Hffert  of  overorowding  of  ear  on  liabil- 
ity of  carrier  for  assault  on  passen- 
ger by  third  person.    ia-S70. 


*«» 


CUSTODY. 

Of  infants,  see  Infaj^ts. 


CUSTOM  AND  USAOB, 
Evidence  of,  see  Evidence. 

Xlffect  of,  on  duty  and  liability  of  garage 
heeper  to  oiimer  of  oars.  16—088 
(case  p.  07S) . 

notification  to  master  in  manner  aono- 
tioned  by  custom,  that  timbers  are 
needed  in  n^ine.     18—1400. 

Presumption  of  knowledge  or  notice  of 

custom.     15-578. 
Incorporation  of  custom  into  contract  by 

implication.     15-678. 
Necessity  of  pleading.    15-678. 


DAMAGES. 


Contracts  within  the  rule  tohich  requires 
one  to  use  reasonable  effort  to  obtain 
other  employntent  in  order  to  mini- 
mize damages  from  breach  of  con- 
tract.    16—781   (ease  p.  740). 

Measure  of  damages  for  loss  of,  or  in- 
jury to,  automobile  while  in  posses- 
elon  of  garage  leeeper.     15—700. 

Breach  of  contract  to  utilize  teams  to  be 
furnished  for  trucldng.     15-749. 


DATE. 

Permitting  amendment  of  indictment  as 
to  date  of  offense.    15-253. 


DEAF  AND  DITMB. 

AdminHbiUty  of  evidence  of  good  repu- 
tation for  truth  and  veracity  of  deaf 
and  dumb  witness  who  has  not  been 
impeached.     16-~1074. 
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DEATH.  DE  FAOTO  COBPOBATION. 

■SttrvftMil  of  right  to  eompenaation  under      lAalMity  of  de  Jure  for  debts  of  de  faet» 

Workmen's  Compensation  Acts  upon  corporation.     10—1132. 

the  death  of  the  person  entitled  to 

the  avmrd.    l&SSl   (oases  pp.  793,  •^-* ■ 

790,  810,  817). 
Death  of  life  tenant  as  affecting  rights  DEFENSES. 

under     lease     executed     by     hitn. 

ie-es9  (cases  pp.  BBS,  06*) .  To  civil  action  generally,  see  Action  or 

Suit. 
Effect  of  Compensation  Act  on  right  of     fo  liability  on  contracts  generally,  see 

action  for  death  resulting  from  ac-  Contsactb. 

cident.     15-817. 


■♦«» 


DEFUfXTENESS. 

Of  contract,  see  UNCKBTAiNTr  and  Ih- 

DEFINITENESS. 


#»» 


DEFnnnoKS. 


DEBTOR  AHD  OBEDITOB. 

Rights  of  creditor  of  conwration  after 
consolidation,  reorganization,  or 
transfer  of  franchise,  see  Corpora- 
tions. 

Holders  of  bonds  of  a  railroad  equipped      See  WOBDS  and  Phrases. 
and   operated   under   control   of  an- 
other owning  a  majority  of  the  form-  •  '  • 
er's  stock,  as  creditors  of  the  latter. 
16-1098. 


<»» 


DEOEDENTS. 

Administration  of  estates  of,  see  ExECU* 
TORS  AND  Administrators. 


*«» 


DECrABATIOirS. 
Admissibility  in  eridenoe,  see  EviDBNCb 


DEDUCTIONS. 


DEXAY. 

In  acceptance  of  insurance  risk,  see  IN- 

SURAMCB. 

lAahittty  of  garage  Heeper  to  oioner  of 
oar  for  delay  tn  tndktno  repairs. 
lS-994. 


*»» 


DEKONSTBATIVE  EVIDENCE. 

See  EviDENCB. 

« ■ » 
DEMTTBREB. 

To  evidence,  see  Trial. 


In  computing  excise  tax,  see  Internal 

Revenue. 
In  computing  income  tax,  see  Taxes. 


DE  NOVO. 

Trial  de  novo  on  appeal,  see  Affbal  AMD 

Error. 


DEEDS. 

Rights  of  grantee  of  minerals,  see  Mines. 


DEFOSIT. 

In  bank,  see  Banks. 


•  »» 


Failure  of  party  uiho  has  reserved  the  DESCENT    AND    DISTBIBUTION. 
timber  upon  conveyance  of  land  to 

remove  the  timber  within  the  time  Bight  of  children   of  adopted  cfcflcl  to 

fixed  or  within  a  reasonable   time.  inherit   from    the  adopting  parent. 

lS-41   (case  p.  1) .  16-1206   (case  p.  1201) . 

Heavy  Italie  type  la  used  for  aaaotatloast  vomaii  type  for  oaaes. 


Digitized  by  VjOOQIC 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1663 


DESERTIOK. 

Effect  of,  on  wife's  liability  for  neces- 
saries.   16-830. 


DESTRVCTIOir. 


DISEASE. 

See  also  Contagious  and  Infectious 
Diseases. 

Effect  of 'pre-existing  disease  on  recovery 
under  accident  insurance  policy. 
16-606. 


*•• 


"Validity  of  municipal  regulations  pro- 
vidinff  for  destruetion  of  garbage, 
XB-30X.     ^, 


♦  »» 


DISHISSAI.    0&    SISOOKTHrUAirOE. 

Of  appeal,  see  Appeal  and  Ebros. 


<«» 


DEVEI.OFMElfT. 


DIBOBEDUill  UJB. 


^°"SL.^''   "'"°*^   ^^"   *"   *°-'   "*°     As  contempt,  see  Contempt. 


<■» 


♦  «» 


SIBEOTXOK  OF  VEBDIOT. 

See  TBiAb 

< « »  ' 

SISABIIJTIES. 

Of   married   women,  see  Husband  and 
Wife. 


SISOBDEBX.T  nOXTSES. 

Knowledge  as  necessary  to  conviction  for 
statutory  offense  of  keeping  house  of 
iU  fame.    16-468. 

Admissibility  of  evidence  on  question 
whether  a  place  is  a  house  of  ill  fame. 


1&-468. 


*«» 


DISCOVERT  AKD  IHSFECTIOIT. 

Bight  of  insurer  to  bill  of  discovery  un- 
der  terms  of  polloy  providing  for 
aiutopsy.     le—eso. 


DISTBIOT  Aim   FBOBEOmNO  AT. 
TORNETS. 

Privilege  of  statements  by,  see  Libel  and 
Slandbb. 


*«» 


»»» 


DISOBEDITINO. 

Of  witness,  see  Witnissbs. 
•  ■ » 
DISCRETION. 

Review  of,  on  appeal,  see  Appbal  AMD 

Error. 

As  to  granting  injunction.    16-946. 
*  ■ » 
DISCRIMINATION. 


By  carrier,  see  Cabkiers.  

Unconstitutionality  of,  see  Constitution- 
al Law. 
By  income  tax  statute,  see  Taxes. 


DIVOBOB  AND  SEPARATION. 
AUatoay. 

Wiftfs  posaesaiOH  of  independent  means 
OS  affecting  her  right  to  temporary 
alimony.    IB— 781   (case  p.  774; . 

Borvice  of  notice  to  modify  decree  in  re 
mpeet  of  aUmony  upon  attorney  who 
represented  adverse  party  in  the  suit. 
10-027  (case  p.  0SO) . 

Amending  decree  of  divorce  so  as  to  allow 
alimony  where  changed  conditions 
have  removed  defendant's  inability  to 
pay.    16-620. 

ESeet  oC 

lAdbility  for  necessaries  of  wife  sep- 
arated from,  husband.  lBi-886  (case 
p.  830). 

Effect  of  divorce  on  wife's  rights  in  bene* 
fit  certificate  on  husband's  life.  16- 
1240. 
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—  anpport  of  eUldrmi.  ELECTION  OF  REMEDIES. 


X^bUlty  of  father  for  support  of  children 
airarded  to  mother  by  decree  of  di- 
vorce not  providing  for  maintenance. 
16—669    (case  p.  66*)  . 

Wife's  possession  of  independent  means 
as  affecting  her  right  to  allowance  for 
support  of  her  children.  1S—7S1 
(case  p.  774) . 


DOCKET. 

Transfer  from  law  to  equity,  see  Equitt. 


DOCUMEKTABT  EVIDENCE. 

See  Etidbnce. 


*»» 


DONATION. 

Of  pnblic  money,  see  Pi]BUC  Moneys. 
< «» 
DOUBI.E  TAXATION. 
See  Taxes. 


4»» 


DRAFTS. 

See  Bills  and  Notes. 

4«» 


DRVOS  AND  DRUOOISTS. 

U«0  of  drugs  as  affecting  competency  or 
eredibtlity  of  witness.  16—919 
(case  p.  904). 


DRUNKENNESS. 


ZMbility  of  carrier  for  assault  on  pas- 
senger by  drunhen  passenger, 
16-879  (case  p.  860) . 


DUE  PROCESS  OF  lAW. 

See  Constitutional  Law. 


#«» 


EFFECT. 

Opininn  evidence  as  to,  see  Eyidencb. 


Transfers  between  law  and  eqqi^. 
Equity. 


EI.EVATORS. 


ZAaJMity  of  garage  leeeper  te  otmer  of 
ear  for  injury  thereto  by  negUf/ent 
opetiMon  of  garage  elevator.  IS— 
09*. 


EHINENT    DOMAIN. 

Prohibiting  person  to  convqr  tlirongli 
city  streets,  refnse  from  his  kitchen 
for  use  upon  his  own  property  else- 
where as  an  unconstitutional  depri- 
vation of  property  without  compensa- 
tion.   16-280. 


EMPLOYMENT. 


Measure  of  damages  for  breach  of  cos- 
tract  of  employment,  see  Damages. 


EPIDEMIC. 


Interruption  of  school  session  by  epidem- 
ic as  affecting  right  to  recover  on 
eontract  other  tht.n  irith  teacher  for 
period  during  which  the  school  toss 
doted.  16—726  (case*  pp.  7Xi, 
919). 


*«» 


EQUAL    PROTECTION    AND    PBIVI- 
LEQE8. 

See  (Institutional  Law. 


EQXriTABUB  ESTOFPEXk 

See  Estoppel. 


EQUITY. 

la  ceaeral. 

Enforcement  of  forfeiture  by,   see   FoB- 

FEITURE. 

Specific  performance,  see  Specific  Pes- 

FORMANCE. 

Injunction,  see  Injunction. 
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JUaMUty  in  etpiUy  of  married  woman  for 
necessaries.     16—83S. 


Issne  that  claimant  of  a  benefit  under  a 
benefit  certificate  was  entitled  to  the 
fund  because  the  certificate  holder 
had  tried  to  change  the  beneficiary  in 
favor  of  claimant,  but  did  not  effect 
the  change  before  his  death,  as  an 
(>quitable  one.    16-1240. 

Jurisdiction  of  equity  to  follow  property 
or  the  proceeds  thereof  where  plain- 
tiff's title  is  contested  by  another. 
15-9. 


Traasfers  between  law  aad  eqnlty. 

Right  of  appellate  court  to  try  a  case  de 
novo  if  the  trial  court  heard  the  case 
as  though  it  was  in  equity,  although 
the  trial  court  formally  refused  to 
transfer  the  case  to  equity.    16-1240. 


EVIDENCE. 


In  (eneral. 

Consideration  of,  on  appeal,  see  Appeai. 

AND  Error. 
Prejudicial  error  as  to,  see  Appeal  AND 

Error. 
Reception  of,  on  trial,  see  Trial. 
Demurrer  to,  see  Trial. 
Instructions  upon,  see   Tbiai^ 

Necessity  for  exception  to.     15-917. 
Definition  of  circumstantial  evidence.    15- 
1034. 

Judicial  Botiee. 

Things  generally  known.     15-170,  266. 

Scientific  facts.  15-266. 

Character    of   country   through    which   a 

railroad  of  the  state   runs,  and  its 

products.    15-170. 
Variations  of  climate.    15-678. 


Equity  principle*. 

Refusal  of  equity  to  relieve  one  from  a 
contract  to  render  service,  made  dur- 
ing minority,  to  enable  her  to  fulfil  a 
similar  contract  negotiated  with  an- 
other person,  under  misrepresentation 
that  she  was  free  to  enter  into  the 
second  contract    15-1209. 


ESCAPE. 

Seaponafbtlity  of  persona  participating  in 
jail  delivery  for  Homiride  committed 
by  one  of  their  number.  Ift—iSO 
(case  p.  453) . 

Escape  of  animal,  due  to  condition  of 
stocle  pens  or  yards.  IS— 209  {ease 
p.  1»7) . 


ESTOFPEIi. 


Of  insnrer,  see  Insurance. 


Estoppel  of  creditor  of  corporation  to 
charge  new  or  reorganized  contpany 
■uHth  liability.    15-1199. 

Necessity  of  change  of  position.    15-701. 

Estoppel  of  one  who  has  purchased  stock 
of  a  foreign  corporation  not  author- 
ized to  sell  its  stock  in  the  state,  to 
rescind  the  purchase  by  executing  a 
proxy  for  representation  at  the  an- 
nual meeting  of  the  corporation. 
15-256. 

General  rule  as  to  effect  of  accepting  bene- 
fits of  contract.     15-981. 


IPresnmptloiM  and  Imrdea  of  proof. 

Burden  of  showing  that  a  depositor's  ac- 
count was  paid  out  by  his  order.  15- 
153. 

Presumption  that  depositor  has  acquiesced 
in  the  payment  of  checks  bearing  a 
forged  signature.    15-153. 

Burden  of  showing  that  payments  to  of- 
ficers of  corporation  as  salaries  were 
Jrofits,  subject  to  income  tax.  15- 
313. 

—  Intent;  knowledge;  good  faltlu 

Inference  of  intent  to  leill  where  h-illing 
is  by  blow  without  weapon.  15—675 
(case  p.  Oil). 

Knowledge  of  custom.    15-678. 

Good  faith  of  holder  of  nuie.    15-430. 

—  negllsenee. 

Presumption  and  burden  of  proof  in  ease 
of  loss  or  of  injury  to  automobile 
while  in  possession  of  garage  keeper. 
16-097. 

Burden  of  proving  negligence  of  parent 
where  his  negligence  is  relied  on  as 
defense  to  action  for  injury  to  child. 
16-411. 

Burden  of  proving  negligence  of  carrier, 
causing  injury  to  stock,  where  shipper 
accompanies  the  stock.     15-197. 

Former  testimony;  affidavits. 

V»e  in  criminal  case  of  testimony  given 
on  former  trial,  or  preliminnry  eX' 
amination,  by  witnens  not  available 
at  prencnt  trial.  15—495  (eases  pp. 
468,  465,  490). 
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Effect  on  right  to  use  at  trial  examination 
before  committing  magistrate  of  wit- 
ness who  has  since  disappeared,  of  the 
inclusion  in  such  examination  of 
charg^es  for  offenses  in  addition  to 
that  for  which  accused  is  on  trial. 
15-458. 

Ex  parte  affidavits  in  criminal  case.  15- 
490. 

I>einoutratlTe  «Tideaee. 

Evidence  in  homicide  case  of  experiment 
by  a  witness  to  determine  whether,  in 
the  position  claimed  to  have  been  oc- 
cupied by  a  witness,  he  could  see  the 
occurrence.     15-463. 

Parol  and  aztrtiisie  evldesM  eoaeem> 
Ing  writings* 

Parol  evidence  as  to  lohetlier  one  whoee 
name  appears  on  the  face  of  a  note 
signed  an  a  voitnens  or  as  maker. 
16-197   (case  p.  19S) . 

Parol  evidence  to  show  that  one  reserving 
title  to  the  timber  when  conveying 
real  estate,  agreed  to  remove  it  with- 
in a  year  or  two.    16-1. 

Opinions  and  eonolnslons. 

Expert  evidence  as  to  effect  of  use  of 
drugs,  for  the  purpose  of  affecting 
the  competency  or  oredilHlity  of  a 
witness.     16— 9  IS. 

Impeachment  of  witness  by  expert  evi- 
denoe  tending  to  show  mental  or 
moral  defects.    16—989, 

Question  whether  a  statement,  bjr  a  per- 
son occupying  a  position  claimed  to 
have  been  occupied  by  witnesses  to  a 
homicide  that  from  such  position  a 
person  "could  see"  the  conflict,  is 
opinion  evidence.    15-463. 

Opinion  as  to  effect  of  specific  work  on 
the  walls  of  a  building  which  collapses 
while  work  is  in  progress.     15-962. 

Searaay;  declarations;  rea  geata. 

As  to  accident  or  injury.    16-1536. 

^privlleced  eommnnloatlons. 

Waiver  by  beneficiary  or  personal  rep- 
resentative,  in  actions  on  insurance 
policy  of  privilege  of  coynmunlca' 
tions  to  physician.  16—1644  (case 
p.  1530). 


Releranoy  and  matorlalli^. 

Admissibility  of  evidence  that  maker  of 
check  paid  by  bank  on  forged  indone- 
ment  by  the  maker's  agent  has  re- 
ceived satisfaction  of  the  loss  from 
the  agent.    15-146. 

Evidence  on  question  whether  a  iriace  ii 
a  house  of  ill  fame.    15—458. 

Testimony  tending  to  show  that  defendant 
participated  in  the  fruits  of  bribery  in 
connection  with  the  case  in  which  he 
is  alleged  to  have  given  false  testi- 
mony.   16-629. 

—  csitom  or  habit. 

Habit,  custom,  of  one  injured  or  leffled  as 
evidence  of  his  ouyn  negligence  or 
freedom  from  negligenoe.  16-1X6 
(case  p.  117). 

—  oharaeter;  repntatloa. 

Evidence  as  to  character  or  rei)atation  to 
corroborate  or  impeach  witness,  see 
Witnesses. 


Reputation  of  one  injured  or  leflled  m» 
evidence  of  his  oum  negligence  or 
freedom  from  negligence.  16-126 
(ease  p.  117). 

—  negllKenoe. 

Evidence  of  custom  or  habit  as  to,  see 

supra. 
Evidence  of  reputation  on  question  at,  see 

supra. 

Evidence  in  action  based  on  breach  of 
master's  statutory  duty  as  to  timber- 
ing mines.     16—1491. 

Admissibility  upon  question  of  contribu- 
tory negligence  of  evidence  that  a 
passenger  in  a  stock  car,  who  ad- 
mitted a  robber  to  the  car,  acted  upon 
the  latter's  statement  that  he  was  a 
brakeman.     16-864. 

—  other  orlmes. 

Evidence  of  former  attempts  by  defendant, 
in  prosecution  for  attempt  to  commit 
rape  on  female  under  age  of  consent. 
15-917. 

Effect  on  right  to  use  at  trial  examination 
before  committing  magistrate  of  wit- 
ness who  has  since  disappeared,  of  the 
inclusion  in  such  examination  of 
charges  for  offenses  in  addiction  to 
that  for  which  accused  is  on  triaL 
15-158. 


Communications    to    physician.     16-605, 

1636. 
Waiver  of  privilege.    15-605,  1636. 


Weight,  effect,  and  amfflolenDy. 
Sufficiency  of  evidence  to  go  to  jury. 
Trial. 
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Suffieteney  «f  evidenee  to  establish  oral 
oontraet  of  insuranoe.  IB— 1004, 
10X9. 

Sufficiency  of  assignment  of  errors  as  to. 
16-620. 

Presumptions  on  appeal  that  an  order  was 
based  on  findings  supported  by  suf- 
ficient evidence.    15-620. 

Right  of  appellate  court  to  pass  on  weight 
of  evidence  to  sustain  a  defense 
stricken  out  by  trial  court.    15-1506. 

Effect  on  weight  to  be  given  testimony  by 
the  jury  of  fact  that  one  calling  ad- 
verse person  as  a  witness  is  not 
bound  by  his  testimony.    16-192. 

Weight  of  correspondence  between  attor- 
ney who  represented  a  man  in  a 
divorce  proceeding  and  a  county  of- 
ficer, as  to  the  man's  liability  to  sup- 
port his  child,  in  determining  whether 
the  relationship  of  attorney  and  client 
had  terminated  so  far  as  the  divorce 
proceedings  were  concerned.    16-620. 

Sufficiency  of  evidence  in  libel  case  to  sus- 
tain verdict.    16-447. 

Sufficiency  of  testimony  to  show  distance 
within  which  driver  of  car  could  stop 
it.    16-894. 

—  erlmlaal  oases. 

Instructions  upon  circumstantial  evidence, 
see  Trial. 

May  conviction  of  periury  rest  on  etr- 
cumstantial        evidence.  16—034 

(case  p.  029) . 

What  necessary  to  justify  conviction  on 
circumstantial  evidence.    15-1040. 

Showing  absence  of  the  owner's  consent  to 
a  taking  alleged  to  have  been  larceny, 
by  circumstantial  evidence.    16-904. 

Variance. 

Prejudicial  error  as  to,  see  Appeal  and 
Erbor. 


EXAMINATION. 

Of  witnesses,  see  Witnesses. 


EXCUSABLE  HOXXOIDB. 

See  Homicide. 


4«» 


EXECUTION. 

Sales  under,  see  Judicial  Sales. 


*■» 


EXEOUTOBS 


AND       ABMINIBTBA- 
TOBS. 


Waiver  by  personal  representative  in  ac- 
tion on  in«urance  poUet  of  privilege 
of     communications     to     physician. 

ia-is4e. 

SurvitMl  of  right  to  compensation  un- 
der Worlemen's  Com-pensation  Acts 
upon  the  death  of  the  person,  entitled 
to  the  award.  IS— 821  (cases  pp. 
70a,  700,  810,  all). 

Bight  of  administrator  of  certificate  hold- 
er to  proceeds  of  benefit  certificate, 
where  Deneficiary  becomes  ineligible. 
15-1240. 

Right  of  administrator  of  applicant  for  in- 
surance to  bring  action  against  an  in- 
surance company  for  delay  in  issuing 
a  policy.    16-1021. 

Pleading  in  bar  to  a  declaration  for  dam- 
ages for  failure  to  issue  insurance 
policy  before  death  of  the  applicant  as 
a  waiver  of  objection  that  no  right  of 
action  accrued  to  the  administrator. 
16-1021. 


♦  «» 


EXFEBIMENTS. 

Evidence  by,  see  Evidence. 

»»» 

expebt  testimony. 

See  Evidence. 


^«» 


EXCISE  TAX. 

See  Internal  Revenue. 


EXCLUSIVE   PBIVII.EOES. 

Grant  of,  by  carrier  to  hacks,  etc,  see 
Carriers. 

Orant  to  individual  of  exclusive  right  to 
remove  garbage.  16—293  (cases 
pp.  200,  276,  280). 


EXPOBT8. 

Tax  on,  see  Commerce. 


EXPBESS   COMPANIES. 

Liability  of  American  Railway  Express 
Company  for  claims  against  prede- 
cessors.   16-1090. 
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EXTENSION  OF  THEE. 

See  TiHB. 

»»» 

FACTS. 

Keview  of,  on  appeal,  see  APPEAL  AND 
Error. 


FUOHT. 

Frejvdicial  error  in  instruction  as  to  effect 
of.    15-466. 


♦  »» 


FABMINO. 

See  AOKicuLTUSE. 


FOUMWING  TRUST  FBOFERTT. 

See  Trusts. 

•  ■» 
FOBECLOSUBS. 

Of  mortgage,  see  Hobtqaqi. 


FEDEBAI.  INCOME   TAX. 

See  Taxes. 

FENCES. 

CarHer'a  duty  as  to  /eitoes  about  stoofe 
perm.     16-202. 


FOBEXON  OOBPOBATION8. 

See  Corporations. 

♦  »» • 

FOBEIONEB. 

AAmiaatMUty  of  evldenee  of  good  rep- 
utation lor  trutH  and  veractty  of 
foreign  vttnesa  who  has  not  b»em 
Impeached.     IB— 1071. 


♦  »» 


FINDINGS. 

Review  of,  on  appeal,  see  Afpral  and 
Error. 


FOBFElTUltE. 


Of  insurance  for  nonpayment  of  promise, 

see  iNSiniANCE. 
Of  mining  claim,  see  Mines. 


By  workmen's  compensation  commission.      Of  timber  by  failure  to  remove  within  stip' 


review  of,  see  Workmen's  CompeN' 

SATION. 

In  general,  see  Triau 


ulated  time,  see  Timber. 

Enforcement  by  equity  of  forfeiture  where 
it  would  be  inequitable  not  to  enforce 
it     15-597. 

Refusal  of  equity  to  enforce,  in  the  ab- 
sence of  clear  justice.    15-937. 


FXItE. 

lAablHty  of  garage  heeper  to  otimer  of 
oar  for  loss  by  fire.     IS— 094. 


•  «» 


FIRE  SEFABTMENT. 

Power  of  public  scervice  commission  over 
rates  as  affecting  franchise  proviaidn 
requiring  street  railway  to  carry  fire- 
men and  policemen  free  of  charge. 
15-1194. 


FOBOEBTv 

Of  check,  see  Banks. 

Duty  of  court.  In  abtienoe  of  requeM,  to 
charge  vclth  renpect  to  drcumatan- 
Ual  evidence.     lO-lOBl. 


FIST. 

Presumption  of  intent  to  kill  from  the 
striking  of  a  person  with  the  fist.  16- 
671. 


FORMER  TESTIMONY. 

See  EviDENCB. 

FRANCHISE. 

Transfer  of  franchise  of  corporation,  see 

Corporations. 
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niATEBirAI.  SOCIETIES. 

See  BnnroLENT  Societies. 

« ■ » 

FKAUS  ANB  DECEIT. 

Misrepresentations  by  infant  as  gpround 
for  refusal  of  relief  in  equity  from 
contract    15-1209. 


♦  »» 


FRAUDS,  STATUTE  OF. 

See  CONTKACTS. 


FBEEDOM  OF  CONTRACT. 

See  Constitutional  Law. 
<  ■ » 


FREE  TRANSPORTATION. 

See  GarrIebs. 

♦  ■ » 

FREEZING. 

IMbtHtif  of  garage  Heeper  to  otenBr  of 
car  for  freoMlng.  16—093  (oaao  p. 
078}. 


Prisoner  in  ^ail,  who  furnishes  cards  to 
other  prisoners,  and  supervises  games 
of  chance,   taking   a   "rake-oflr'   for 

Erivilege  of  playing  in  his  room,  as  a 
eeper  of  a  room  used  for  gaming. 
16-1201. 


OARA&E. 


Jhtty  and  UahtlUy  of  garage  keeper  to 
otoner  of  care,  16—OSl  (oase  p. 
678). 

Presumption  of  knowledge  of  cnstom  of 
garage  keepers  not  to  drain  radiators 
of  cars  left  with  them.     15-678. 

Necessity  of  pleading  custom  of  garage 
keepers  not  to  drain  radiators  of  cars 
left  for  storage.    15-678. 


eARBAOE. 


TalitHty  of  etatutitrii  or  tnunietpal  regu- 
latton  aa  to  garbage.  IS— 287 
(oases,  pp.  see,  276,  280) . 

Forbidding  transportation  of  garbage  by 
other  than  a  duly  appointed  contrac- 
tor.    15-276. 

Forbidding  person  to  convey  through 
streets  of  city,  refuse  from  his  own 
kitchen  for  use  on  his  own  property 
elsewhere.    15-280. 


FRUSTRATED  ADVENTURE. 

Effect  of  provision  in  contract  auepend- 
ing  or  excusing  performance  in  cer- 
tain  contingencies  to  exclude  doc- 
trine of  commercial  frustration 
where  performance  is  interfered 
uiith  hg  war.     16-1090. 


♦  «» 


FUHERAI.  EXPENSES. 

Liahttiti/     of     tnarried      wonum      for, 
10-852, 


OAS. 

As  to  gas  in  mines,  generally,  see  Menm. 

Franchise  proviatone  for  free  or  reduced 
rates,  a»  uMlUn  contititutional  or 
statutoru  provision  prohibiting  dis- 
crimination.   16—1200. 


GATES. 

Carrier's  dutg  as  to  gates  of  cattle  pens. 
16-206. 


GIFT. 

Of  public  money,  see  Public  Monevb. 


GAMING. 

Connection  with  place  where  gaming  Is 
carried  on  which  *Dill  render  one 
guilty  as  keeper  thereof.  16—1202 
(case  p.  1201). 


♦  »»■ 


GRAND  JURY. 

Quashing  indictment  because  one  of  the 
grttnd  jury  which  found  it  was  an  of- 
ficer.   16-917. 
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GUABANTY. 


Statute  of  Frauds  as  to,  see  Contbacts. 

Liability  of  corporation  holding  first-mort- 
gai^e  bonus  oi  anotner  corporation  as 
coiiaterai  for  its  guaranty  of  other 
bonus  of  such  company  upon  the  bonds 
heid  as  coiiaterai  wnen  tney  ar«  sold 
to  tUird  persons.    16-lUt>ii. 


HABEAS  OOBFUS. 

Admission  to  bail  pending  determination 

of  proceeding.    15-1U/6. 
Writ  01  baoeas  corpus  as  proper  remedy 

in  aid  of  bail.    16-1U76. 


«»» 


HABIT. 

Evidence  of,  see  Evidence. 


HACKS  AND  CABS. 

Discrimination   by   carrier   between,   see 

CABRieit. 

Validity  oZ  ordinance  which  grants  a 
special  permit  to  hack  drivers  who  can 
procure  the  consent  of  the  abutting 
property  owners  to  stand  their  vehi- 
cles in  the  street.    1&-S{40. 


Right  of  traveler  on  highway  to  assume 
that  it  will  not  be  obstructed  unlaw- 
fully.   16-894. 


HOXiDEB  Uf  DTTB  COURSE. 

Of  note,  see  Bnxs  Am)  Nona. 


HOXICXDE. 


Parties  to  offense,  see  OtnoNAL  Law. 

Intent. 

Inference  of  intent  to  fcOl  tehere  tcOUmf 

is  by  blow  teUhou*  weapon.    ia—97« 

(eaaep.  Oil). 

Wblle  engased  in  ulnwfal  met. 

BeeponelbiUty  of  persons  parttetpatim0 
in  JaU  delivery  for  homicide  commit- 
ted by  one  of  their  number.  lO—ttM 
(case  p.  463). 

Criminal  responsibility  of  one  uwUato- 
fully  furnishing  intoxieatino  liquor 
for  death  resulting  front  its  use. 
10-24*  (case  p.  287) . 


Effect  of  contributory  negligence  of 
tim.    15-237. 


HEAOUGHTS. 

Duty  to  have  forward  light  on  car  or 
train  preceding  engine,  or  on  engine 
runnmg  backu>ard.  16—16:^7  (€ 
p.  1&26). 


BSAI^TU. 


Interruption  of  school  session  by  order  of 
board  of  liealth  as  ajfectlng  contract 
other  than  with  teuclier.  1S—72S 
(cases  pp.  716,  719) . 


♦  »» 


HEALTH  INStXKAHOE. 


See  INSUBANCB. 


♦  »» 


HIGHWAYS. 

Municipal  regulations  as  to  use  of  streets, 

see  Municipal  Corporations. 
Injury  by  trains  at  crossings,  sed  Rail- 

EOADS. 


Self-defense. 

Instruction  making  defense  of  jnstifimble 
homicide  depend  upon  actual  neces- 
sity to  kill.     16-490. 

Practlee  matters. 

Evidence  generally,  see  Evidxncb. 

Vuty  of  court,  in  absence  of  regueat,  to 
charge  with  respect  to  eireunutan- 
tial.  evidence.  16-1061,  lOSS 
(cases  pp.   1034,    1086). 

Su£Bciency  of  evidence  to  sustain  submis- 
sion to  jury  of  question  of  manslauiA. 
ter.    15-237. 

Evidence  of  experiments  to  test  statements 
of  witnesses.    15-463. 

Question  whether  statement  by  witness  as 
to  possibility  of  seeing  conflict  from  a 
certain  position  is  opinion  evidence. 
15-463. 

Instruction  in  prosecution  for.    16-490. 

Necessity  that  jury  in  capital  case  be  com- 
mitted to  the  charge  of  a  bailiff 
specially  sworn  for  the  occasion.  16- 
466. 
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BUSBAin)  AKB  WIFE. 

Breach  of  promise,  see  Bbeach  of  Pbom- 

IBB. 

Divorce  or  separation,  see  Ditobce  and 
Sefakation. 

UgMlity  of  vnarHed  viotnan  for  neoea- 
•oriea.     ISSSS  (case  p.  S30), 


XUCEOAI.  ACT. 


Stffht*  of  parties  to  contract  th«  per' 
formance  of  which  ta  interfered  with 
by  war  conditions  or  acts  of  governm 
ment  <n  prosecution  of  war,  where 
performance  involves  doing  of  iUegai 
aot.     16-16ie. 


/      TLJ.  FAME. 

Honse  of,  see  DisonoEttLT  HovsES, 


mPAIRMENT    OF    OBUOATIONB. 

See  CoNBTiTu:(ioNAL  Law. 


♦  «» 


XMPEACHMEirr. 

Of  witness,  see  Witnesses. 

,  .      •— •^ 

IMFUED   CONTBAOT. 
See  Ck>NTBACTS. 


^ »» 


IMPORTS. 

Tax  on,  see  Commercb. 

>    — *** 


IMPOSSIBZLITT. 


IKCOMPETERT  PEBSOX& 

Deaf  and  dumb  persons,  see  Deaf  and 

Dumb. 
Opinion  evidence  as  to,  see  Evidence. 
Competency  of  witness,  see  Witnesses. 

forfeiture  of  life  insurance  for  nonpay- 
ment of  premiums  or  asaesam^nts 
as  affected  by  mental  disability. 
16-318    (case  p.  314). 


INBEPEKDEKT  CONTBACTOB. 

Liability  for  acts  of,  see  Masteb  and  Serv- 
ant. 

Master's  liability  for  injury  to  servants  of, 
see  Master  and  Servant. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  to,  see  Workmen's 
Compensation. 


INIIICTMElfT,    INFORMATION,    AND 
COMPIAINT. 

Permitting  amendment  as  to  date  ef  of* 

fense.     15-253. 
Qaashing  indictment  because  one  of  the 
and  jury  which  found  it  was  an  of- 
cer.    16-917. 


nci 


INFANTS. 


Imputing  negligence  of  parent  to  ehild,  Me 
Negligence. 

Onstody  aiicl  mpport. 
In    case    of    divorce,    see    DiroBca    Am 
Separation. 

Validity  of  atrreement  by  parent  to  sur. 
render  custody  of  child  in  consider- 
ation of  promise  to  leave  property 
to  child.  16-223  (cases  pp.  213, 
210). 


As  ground  of  relief  from  performance  of      Effect  of  Statute  of  Frauds  on  contract  to 

leave  property  to  child  at  death  ia 
consideration  of  surrender  of  its  coa- 
tody.    16-213,  216. 


contract,  see  Contracts. 


IMPUTED  HEOLIOENOE. 

See  NsGUGENCB. 


e  ■ » 

nrOOME  TAX. 


See  Taxes. 


Oontraot*. 

t 
Bight  of  infant  to  enjoin  other  party  to 
contract  from  asserting  its  vtMdity. 
ia-1216  (case  p.  1209) . 

Misrepresentations  by  infant  as  ground 
for  refusal  of  relief  in  equity  from 
contract.    16-1209. 
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BigM  of  Infant  to  aet  aatde  ootuent  Judp' 
ment  in  action  for  personal  injuries. 
Ja-««7  (aaae  p.  660). 


Vuty  of  envptoyoT  viith  respect  to  timher- 
ing  of  a  nUne  as  affected  by  Ms  duty 
to   in»peet.      16-iaS6,    1*77, 


IITFOBMATIOir. 


♦  «» 


XXSTRUCTIOirS. 


For   criminal    offense,   see   Indictment,     See  Trial. 

BTC. 


♦  *» 


zmTiATnrE,     referiehdxim    and 

BECAI.I.. 
KecaU  of  iudicial  decisions.    IS— 883. 


*«» 


INJUNCTION. 

In  gaiiMttL 

Contempt  in  violating,  see  CiONTEMPT. 

Discretion  as  to  granting.    16-946. 
Who  concluded  b^.    15-373,  376,  888. 

Oontraots. 

Right  of  infant  to  enjoin  other  party  to 
contract  from  asserting  tt*  viUidtty. 
ie-1316    (case  p.  1209). 

Injury  to,  or  trespwM  upon,  real  prop- 
arty. 

Might  of  landowner  to  enjoin  the  cutting 
of  timber  by  the  purchaser  under  a 
timber  contract  after  the  time  for 
the  removal  of  the  timber  has  ex- 
pired.   10-118. 

Against  use  of  surface  of  land  as  a  pas- 
sageway by  grantee  of  the  coal  in 
place.    15-946. 

Against  use  of  tunnel  through  mine  by 
grantee  of  coal  in  place  to  transport 
mineral  from  adjoining  tract.  16^ 
946. 


INSANITY. 

Sm  Incompetent  Persons. 


INSOI.irENOT. 


Of  corporation,  see  Corporations. 
Receivers,  see  Receivers. 
Following  trust  funds,  see  Trusts. 

Effect  on  right  to  specific  performance  of 
contract.'  15-1083. 


♦  >» 


INSUBABIX  INTEHE8T. 


See  Insurance. 


INS1TBANCS. 


OfBoers  and  scenta. 

Contracts  uMh  insurance  agents  a»  vrlMK- 
in  the  rule  which  requires  one  to  < 
reasonable  effort  to  obtain  other 
ptoytnent  in  order  to  minimise  datn>- 
ages  from  bre<ich  of  eontmat. 
16-770. 

Insnrable  Interest. 

Power  of  mutual  benefit  society  to  create 
a  fund  for  persons  other  than  the 
classes  specified  in  the  law  authorizing 
its  organization.    15-1240. 

Effect  of  divorce.     15-1240. 

Right  of  wife,  designated  as  beneficiary, 
who  is  afterward  divorced,  to  re-es- 
tablish her  right  to  the  benefit  by  en- 
gaging to  remarry  insured.    15-1240. 

The  policy  or  eontraet  Kenarnllyi  vn- 
Udlty. 

Oral  contracts  of  insMranee.  IS— 90S 
(case  p.  981). 

Validity  of  provision  in  life  or  aoold/etU 
policy  in  relation  to  military  service. 
1B-12SO   (case  p.  1277). 

Validity  of  provision  for  autopsy  in  pol- 
icy of  life  or  accident  tnauranee, 
16-614    (case  p.  eoS). 

Renewal. 


Oral    agreement    to    renew    or 
16-1010. 

Aoceptanea  of  riak. 


Rights  and  remedies  ariaing  out  of  d^Ut0 
in  passing  upon  application  for  tn- 
suranoe.     16—1026  (case  p.  1021). 

Pleading  in  bar  to  a  declaration  for  dam- 
ages for  failure  to  issue  insurance 
policy  before  death  of  the  applicant  aa 
a  waiver  of  objection  that  no  right  of 
action  accrued  to  the  administrator. 
15-1021. 


Heavy  italic  type  la  naed  for  annotntiona;  roman  type  for  eaaaa. 


Digitized  by 


Google 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


157S 


C  ouatmotion. 

Construction  of  provision  for  autopsy. 
16-605. 

Xu«oatest»bl*  atow. 

Mffeet  of  tneotUeatable  doiMe  of  provi- 
Mon  in  life  or  accident  policy  in  ro- 
tation to  military  oervioo.    J6—1XS3. 

Forfeiture. 

Forfeiture  for  nonpayment  of  premiuma 
or  aaaesomenta  aa  affected  hy  physi- 
cal  or   mental   disability,      10—318 
(case  p.  81*) . 

Okamge  of  1»eaeflel«r7. 

Waiver  by  insurer  of  right  to  question  a 
change  of  beneficiary  by  paying 
money  into  court.    16—1200. 

Vested  interest  of  beneficiary  named  in 
benefit  certificate.     16-1240. 

Bight  of  beneficiary  to  complain  that 
stipulations  in  regard  to .  change  of 
beneficiary  were  not  complied  with, 
where  insurer  has  waived  the  stipula- 
tions.    16-1240. 

Power  of  mutual  benefit  society  to  waive 
provisions  as  to  niethod  of  changing 
Deneficiary.     15-1240. 

Waiver  of  provisions  with  respect  to  the 
form  of  request  for  change  of  bene- 
ficiary.   16-1240. 

Bnflkiency  of  efforts  of  insured  to  change 
beneficiary,  though  change  is  not  ac- 
tually effected  before  his  death. 
16-1240. 

larae  that  claimant  of  a  benefit  under  a 
benefit  certificate  was  entitled  to  the 
fund  because  the  certificate  holder 
had  tried  to  change  the  beneficiary  in 
favor  of  claimant,  but  did  not  effect 
the  change  before  his  death,  as  an 
equitable  one.    16-1240. 

Waiver;  estoppel. 

Waiver  of  pr€n)iai€>n  in  life  or  accident 

policy  in  relation  to  military  service. 

16-1204  (oases  pp.  1270,  1277) . 
What  rights  are  teaived  by  insurer  who 

pays  money   into    court.      10—1200 

(case  p.  124:0). 
Receipt  of  dues  as  waiving  provision  in 

life  or  accident  policy  in  relation  to 

military    service.      10—12S0     (cases 

pp.  1270,  1277). 

Power  of  mutual  benefit  socie^  to  waive 
provisions  as  to  method  of  changing 
beneficiary.    15-1240. 

Acts  of  divisional  secretary  of  benefit 
society  as  waiver  of  provisions  with 
respect  to  the  form  of  request  for 
change  of  beneficiary.     15-1240. 

Failure  to  demand  from  insured  member 
an  application  for  a  war  permit  and 
the  payment  of  an  extra  war  pre- 
mium provided  by  the  insurer's  regu- 
lations if  its  members  engage  in  mili- 
tary service.     16-1270. 


Proofs  of  loss. 

Provisions  for  autopsy  in  polioy  of  life 
or  accident  insurance.  1O—014 
(case  p.  OOO) . 

Bisks  and  canaea  of  lajnry  or  death. 

Provision  for  autopsy  to  ascertain 
cause  of  death,  in  policy  of  life  or 
accident  insurance.  10—014  (case 
p.  000). 

yalidity,  oonstntetion,  and  effect  of  pro- 
vision in  life  or  accident  policy  in 
relation  to  military  service. 
10-1280  (oases  pp.  1270,  1277) . 

Proximate  cause  of  death.    15-606. 

Death  from  the  combined  effect  of  an  ac- 
cident and  a  latent  disease  set  in  ac- 
tion by  the  accident.    15-606. 

—  health  Inaaraaoe. 

Provisions  excluding  liability  in  case  of 
chronic  diseases.  16—1239  (ease  p. 
1234) . 

Ejcteat  of  reeovery. 

Provision  in  life  or  accident  policy  lim- 
iting liability  if  insured  engages  in 
military  service.  10—12S0  (case  p. 
1270) . 

Provisions  limiting  liability  of  health  in- 
surance policy  in  case  of  chronic 
diseases.     16—1239   (case  p.  1284). 

latereat  in  proceeds. 
Insurable  interest,  see  supra. 

Bight  of  administrator  of  certificate 
holder  to  proceeds  of  benefit  certifi* 
cate,  where  beneficiary  becomes  in- 
eligible.   16-1240. 

Aetiona* 


Waiver  by  beneficiary  or  personal  rep- 
resentative in  action  on  insurance 
policy  of  privilege  of  comm,unica- 
tions  to  phyaCaian.  10—1044  (ease 
p.   1080). 

Evidence  in  action  on  accident  inmranee 
policy  of  declarations  of  tha  insured 
as  to  injury.    16-1636. 


-»•♦- 


Tsrt&rt' 


The  dash  in  eaeh  oltatloa  stands  fo» 


Presumption  and  V  ■••deti  ot  proof  as  to, 
see  EviDENcfc  "^^^ 
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JOINT   CREDIXORS   AND   DEBTORS. 


INTEREST. 


Intefeut  on  oertifloate   of  deposit  after 
maturity.     IB—BSO    Cease  p.  641) . 

Interest  on  bank  deposits  in  absence  of 
special  agreement.    15-641. 


Liability  as  joint  tort  feasors  of  several 
corporations  engaged  in  illegally 
forming  a  holding  corporation  for 
others  and  disposing  of  ita  stock. 
16-266. 


■»»» 


INTERNAIi  BEVENUB. 

Federal  income  tax,  see  Taxes. 

Mteduotion  of  salaries  in  computing  e»- 
otse  tax  on  corporations,  16—1310 
(case  p.  1313) . 


ZNTEBSTATE    COlCMEROE. 

See  CouMERCB. 


INTOXICATING  UQTTOBS. 


Violation  of  injunction  againat  u««  of 
premises  for  sale  of,  hy  tenant  of,  or 
purchaser  from,  the  defendant  in 
the  suit,  as  contempt.     IS— 301. 

Criminal  responsibility  of  one  unlaw- 
fully furnishing  intoxicating  liquor 
for  death  resulting  from  its  use. 
15—24:4:   (case  p.  237). 


JOINT  RESOLUTION. 

Xffeet  of  act  or  Joint  resolution  of  Con- 
gress atispending  requirement  of  as- 
sessment work  on  mining 
lS—942  (case  p.  937). 

♦♦♦ 


JOINT  TENANTS. 

In  general,  see  Cotbnanct. 


JOINT  TORT  FEASORS. 

See  Joint  Cbeditobs  and  Debtoih. 


<«♦- 


JUBOES. 

Effect  of  judge's  oath  to  support  sUta 
Constitution  to  absolve  him  from  the 
duty  of  upholding  the  Federal  Con- 
stitution  if  it  conflicts  with  the  Con- 
stitution of  the  state.    16-326. 


^»» 


INTKUUBR8. 


tAabiltty  of  carrier  for  assault  on  pas- 
senger by  intruder.  15—880,  801 
(ease  p.  864) . 


IRRIGATION   COMPANY. 

See  Wateks. 


JAU.  DEUVERT. 

See  EscAFB. 


JOINT  AFPEAXS. 

See  Appeal  and  Erhob. 


JUDGMENT. 

On  appeal,  see  Appeai,  and  Ebb(». 
Against  infant,  see  Infants. 

Modification. 

Change  in  alimony,  see  DiT(«CK  and  Sto- 

ARATION. 

Enforcement. 

Sale  of  property,  see  Judicial  Saul 

Relief  from. 

Setting  aside  judicial  sale,  see  Judiciai. 

Sale. 

Necessity  of  formal  findings  of  fact  in  a 
proceeding  to  vacate  and  set  aside 
an  order  theretofore  made  in  the 
case.    16-620. 


JUDICIAI.  DECISIONS. 

Recall   of,  see  Initiative,   Rsfbisnduic 
AND  Recall. 
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flea  Btidknci. 


See  Vendor  and  PmBCHASsa 


OITDIOIAI.  8AZX. 


4«» 


ZAaMUty  •f  corporation  acquiring  Wt« 
through  fudieial  sale  for  debts  of 
predeeeaaor.       16—1189      (case     p. 

toaa). 

Right  of  one  bidding  through  an  agent  to 
have  a  ule  to  another  opened  to  let 
in  a  higher  bid  by  himself.    16-789. 


XiAHDrOKD  AWD   TEKAirr. 

Xeas*. 

Oil  or  gas  lease,  see  Mines. 
Lease  of  railroad,  see  Railroads. 

Construction  of  provision  in  lease  that 
lessor  shall  not  be  liable  for  injury 
to  property  on  premises.    16-962. 


jmtT. 

Prejudicial  error  in  conduct  of,  or  inter- 
ference with,  see  Appeal  and  Erros. 
Qnestion  for,  see  Trial. 

Necessity  that  jury  in  capital  eaae  be 
committed  to  the  charge  of  a  bailiff 
specially  sworn  for  the  occasion.  16- 
466. 


JTTSTIZTABIA  HOMIOIOB. 

See  Houicna 


^»»-' 


KVOWI^DOE. 

As  element  of  crime,  see  Criminal  Law. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
In  general,  see  NoncB. 


Bights  and  UaMUtlea  of  parUea. 

Violation  of  injunction  by  a  temmt  of 

the  defendant  in  the  tnJuneUon  MIU, 

who  raaa  not  himself  a  partyt  as  oon- 

tempt.     16-391. 
Veath  of  life  tenant  as  affecting  rights 

under      lease      executed      by      him. 

16—669    (cases  pp.   06Z,    064) . 
LiCssor  of  place  where  gaming  is  carried 

on  as  a  Keeper  thereof,    16—1204. 
Lessee  of  place  where  gam,ing  is  carried 

on   as   keeper  of  a  gaming  house. 

16-1205. 
Liability  of  lessee  of  corporation  in  debt, 

which   transfers  its  entire  property 

by  lease.     16-1130,  1166. 


—  crops. 

Right  of  an  undertenant  of  a  life  tenant 
to  harvest  a  crop  planted  by  him, 
notwithstanding  the  death  of  U)e  life 
tenant  during  the  term.    16-662. 

Right  of  estate  of  life  tenant  of  a  farm 
who  leased  it  for  a  share  of  the  crops, 
to  his  portion  of  the  crop  where  he 
died  before  it  matured.    16-664. 


^repairs;  Imjnrles  in  niaking. 


E.ABOB  OBGANIZATIONS. 

Yiatation  of  an  injunotion  agaittst  • 
labor  union  by  members  of  the 
union  who  teere  not  parties  to 
Ote  injunction  suit  as  contempt. 
IB— 887  (cases  pp.  878,  876,  383). 

Validity  of  statute  forbidding  employer 
from  requiring  employee  not  to  be  or 
become  a  member  of  a  labor  union. 
16-326. 


*»» 


3CACHE8. 
As  bar  to  action,  see  LnfiTATiON  of  Ao 

TION& 


Xdability  of  landlord  for  damage  to  ten- 
ant's goods  through  negligence  in 
milking  repairs.  16—971  (oase  p. 
9eS) . 


Assumption  by  tenant  of  risk  of  ne^rli- 
gence  of  landlord  in  making  repairs. 
16-962. 

Opinion  evidence  as  to  effect  of  specific 
work  on  walls  of  building  which  coU 
lapses  while  landlord  ia  making  re- 
pairs.   16-962. 

Beat. 

Under  oil  and  gas  lease,  we  Mines. 

Effect  of  death  of  life  tenant  during  the 
term  of  a  lease  on  liability  of  the 
undertenant  for  rent.    16-662. 
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Aemtlac  vm  aliaraa. 

Otmtracta  for  renting  on  shares  as  with- 
in the  rule  which  requires  one  to 
uae  reasonable  effort  to  obtain  other 
employment  in  order  to  minimize 
damages  front   breach   of  contract. 

ie—7es. 

Right  of  estate  of  life  tenant  of  a  farm 
who  leased  it  for  a  share  of  the 
crops,  to  his  portion  of  the  crop 
where  he  died  before  it  matured.    15- 

664. 


*  • » 


Z^RCENY. 

lAabiUtv  of  garage  keeper  for  theft  of 

owner's  car.     18—68S. 
Liability  of  garage  keeper  to  owner  of 

car  for  theft  of  articles,  le/t  in  the 

garage.     11^-096. 
Duty  of  court,  in  absence  of  request,  to 

charge  with  respect  to  elreumstantial 

evidence,     16—106S,   1064    (case  p. 

J040). 

Error  in  rejection  of  evidence  the  purpose 

of  which  is  not  shown.    16-904. 
Circumstantial  evidence  to  show  absence 

of  the  owner's  consent  to  a  taking. 

16-904. 
Right  to  convict  of  larceny  where  evi< 

dence  fails  to  connect  accused  with 

the  taking.    16-1040. 


ZJBEZ,  Aim  SXiAJTOEB. 

WKo  liable. 

Liability  of  beneficiary  association  to  a 
member  for  libel  published  by  it*  of- 
ficers.   16-447. 

Liability  of  author  of  libelous  artide, 
published  at  his  instancOf  with  the 
publisher  thereof.    16-447. 

FrlTUeged   eonuBiinloatloiia. 

Privilege  of  statement  or  eommunieatton 
by  official  charged  with  prosecution 
or  detection  of  crime.  10—24:9  (case 
p.   246). 

Privilege  of  eonununication  in  retatien 
to  member,  or  ftrospeetive  mtetnber, 
of  society  other  than  ehurwh. 
16-468  (case  p.  447) . 

Words  spoken  only  to  the  complainant. 

16-245. 
SufSciency  of  evidence  to  take  to  jury 

question  of  express  malice.    16-M7. 

Actlona. 

Sufficiency  of  evidence  to  take  to  jury 
question  of  express  malice.     15-447. 

Sufficiency  of  evidence  to  sustain  verdict. 
16-447. 

Instruction  as  to  truth  of  libeloui  mat- 
ter.   16-447. 


♦  »» 


JJLST  OIXAB  CHAirCE. 

See  Nbgugence. 


I.EASE. 

In  general,  see  Landlord  and  Tenant. 
Oil  and  gas  lease,  see  MINES. 
Of  railroad,  see  Railroads. 


♦  «» 


£EOAI.  BEPRESEirrATrVES. 

See  Executors  and  Administrators. 
» ■ » 

IXOISLATUBE. 

Relation  of  courts  to,  see  Cotima 
Power  as  to  courts,  see  Courts. 
Power   as   to   public  funds,   see   Pdblio 
MONBYa 


»«» 


UTVT  AND   SEIZUBB. 
Sales  under,  see  Jodicial  Sales. 


XJBERAI.  CONSTBTTCTIOX. 

Of  statute,  see  Statute& 


««» 


UCENSE. 

Validity  of  municipal  regulations 
garbage.  16—287  (eases  pp. 
276,  280). 


as  to 

see. 


Validity  of  city  ordinance  which  grants  a 
license  to  one  and  denies  it  to  an- 
other.   16-340. 

Who  is  within  operation  of  ordinance  re- 
quiring license  for  business  of  collect- 
ing garbage.    16-266. 


IrlEHB. 


Xffect  of  statute  authorlelMO  eonsoUdm- 
tion  of  corporations  a»  ereattng 
equitable  lien  upon 
f  erred.      16-1179. 
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ZitabiUty  to  Uen  oredUors  of  predecessor 
of  reorganized  corporation,  or  cor- 
poration acquiring  title  throttgh  Jit- 
dtoial  sale.     16-1142. 

Mffett  of  agreement  of  corporation  to 
assume  the  debts  of  another  corpo- 
ration, whose  property  it  acquiree, 
to  create  equitable  lien.    10—1190. 


UFE  INSirRANCE. 

SmInsubanci. 


♦  «» 


XIFB  TENANTS. 

Death  of  Ufe  tenant  oa  affecting  right* 
under  lease  executed  by  him. 
16—060    (oaaes  pp.   069,  064). 


4«» 


UOHT8. 

At  nUroad  erosaing,  see  Railroads. 

Duty  to  have  forward  light  on  ear  or 
train  preceding  engine,  or  on  engine 
rumttng  Ixtohward.    16—1627. 

Negligenca  in  drivine  automobile  on  a 
highway  on  a  dark  night  without 
lichta.    1&-894. 


UMITATION   OF  ACTIOH8. 

Delay  of  depositor  in  making  objection  to 
a  statement  of  account  showing  an 
omitted  deposit.    16-426. 


UMXTATXOH  OF  LIABIUTT. 

By  carrier,  see  Carriers. 
Validity  of  contract   providing  for, 
Contracts. 


X.OGS  AND   I,OOGINO. 

As  to  timber,  see  Timber. 

Logging  contractm  a»  within  thB  rule 
which  requires  one  to  use  reasonable 
effort  to  obtain  other  employment  in 
order  to  mlnim4ze  damages  from 
breath  of  contract,     16—760. 


LOSS. 

Of  property  in  hands  of  bailee,  aee  Bail- 
ment. 
Insurance  loss,  see  Insurance 


LTTMBEB. 


See  Logs  and  Logging;  Timbxb. 


MAUA 


See  PosTOFFicB. 


♦  «» 


lEAIJOB. 

As  question  for  jury,  see  Tbial 


♦  «» 


MAN8IAVOHTEB. 

See  HoHiciDS. 


♦  *» 


MABRIAGE. 

Breach  of  promise,  see  Breach  of  Pbom- 

ISE. 

Divorce  of  separation,  see  Ditobcb  and 
Srpabation. 


#■» 


MASTER  AND  SERVANT. 

la  ceaeral. 

Damages  for  breach  of  contract  of  em- 
ployment, see  Damages. 

Validity  of  statute  forbidding  employer 
from  requiring  employee  not  to  be 
or  become  a  member  of  a  labor  nnion. 
15-326. 

Whea  relatlom  exists. 

Effect  on  relation  of  employer  and  em- 
ployee between  the  owner  of  a  build- 
ing and  one  undertaking  to  clean  the 
outside  of  it  of  fact  that  the  latter 
did  not  know  who  the  owner  was. 
16-732. 

Injnry  to  servant. 

Becovery  under  Workmen's  Compensation 
Act,  see  Workmen's  Compensation. 

Duty  of  an  employer  trttfc  respect  to  the 
timbering  of  a  mine,  under  the  com- 
mon lavo  and  general  statutes. 
16-iaso    (ease  p.  1878).      . 
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IhUy  of  tm  employer  ipith  respect  to  the 
Umbering  of  a  mine  under  statutes 
relating  specifically  to  the  subject. 
16-14:30  (cases  pp.  1430,  1433, 
1427) . 


MENTAX  INCOlCMBTBircy. 

See  Incompetent  Pebson& 


Statutory  duty  of  mine  foreman;  watch- 
ing for  danger.    15-1378. 

Question  for  jury  as  to  compliance  with 
statute  as  to  furnishing  of  mine 
props.    15-1423. 

—  servants  of  third  persons. 

ApplicabiHty  to  servants  of  independent 
contractor  of  statutes  as  to  .master's 
duty  to  timber  m,ines.    10—1440. 

—  assumption  of  risk. 

Defense  of  assumption  of  risk  in  case  of 
breach  of  statutory  duty  as  to  tim- 
bering of  mines.  IS— 1486  (case  p. 
14SO) . 

Risk  of  injury  from  unsafe  roof  in  mine. 
15-1378. 

—  comtribnfbry  negUgenoo. 

Defense  of  contributory  negligence  in 
case  of  breach  of  statutory  duty  a« 
to  timbering  of  mines.  16—1487 
(case  p.  1420). 

Employees  deputed  to  perform,  statutory 
duty  of  timbering  mines  as  vice 
principals.     16—1441. 

Ualtility  of  master  for  acts  of  servant 
•r  independent  contractor. 

lAabtlity  of  garage  Iceeper  to  owtier  of 
car  for  unauthorized  use  thereof  by 
garage  keeper's  employee.     16—684. 

lAabiUty  of  landlord  for  damage  to  ten- 
ant's goods  through  negligence  of 
his  servant  in  tnaking  repairs. 
16-071. 

lAability  of  landlord  for  damage  to  ten- 
ant's goods  through  negligence  of 
independent  contractor  in  making 
repairs.     1 6—9  7  5 . 

Idabillty  of  servant. 

Servant  of  place  where  gaming  is  car- 
ried on  aa  keeper  thereof.    16—1206. 


MATERIAUTY. 


Of  evidence,  see  Evidence. 


ICEMBERSHIP. 


In  association  generally,  see  ASSOCIATIONS. 
In    benevolent    society,    see    Benbivolent 
Societies. 


MENTAI.  CONDITIOir. 

Opinion  evidence  as  to,  see  Evidence. 


MERCHANT. 

EflFect  on  liability  of  a  merchant  for  in- 
jury to  workman  while  repairing  an 
apartment  building  maintained  by 
him,  of  fact  that  his  business  as  a 
merchant  does  not  come  within  the 
provisions  of  the  compensatioa  act 
16-732. 


*»» 


UERGEB. 

Of  corporation,  see  CORFOBAnOMS. 


»■ » 


MIUTARY    SERVICE. 

In  general,  see  Abmy  and  Natt. 

Validity,  oonstiruction,  and  effect  of  frs- 
visions  in  life  or  accident  policy  in 
relation  to  military  sendee. 
16-1280  (cases  pp.  1270,  1S77). 


♦  »» 


MINES. 

Duty  to  employees  in,  see 

Servant. 


IfASm    ANB 


On  pnblio  lands;  assessnieni  work. 

Bffect  of  act  or  Joint  resolution  of  Con- 
gress suspending  requirement  of  as- 
sessment work  on  mining  claims. 
16—942  (case  p.  937). 

Failure  to  file  notice  of  intention  to  take 
advantage  of  jqint  resolution  of  Con- 
gress suspending  assesament  work  on 
mining  claims.    16-937. 

On  private  lands. 

Contracts  relating  to  mines  tta  «ef(hin  the 
rule  which  requires  one  to  use  rea- 
sonable effort  to  obtain  other  em- 
ployment in  order  to  ntintmiae  dam- 
ages from  breach  of  eontraet, 
16-759. 

Sight  of  oivner  of  title  to  or  interest  in 
minerals  in  place  under  one  tract  t« 
use  the  passages  therein  for  trans- 
porting minerals  taken  from  another 
tract.  16—907  (cases  pp.  948, 
940). 
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Abandonment  of  right  to  use  passageways 
for  removal  of  coal  on  adjoining 
land.    15-94?. 

Injunction  against  use  of  tunnel  through 
mine  to  transport  mineral  from  ad- 
joining tract    16-946. 

Injunction  against  use  by  grantee  of  coal 
in  place  of  surface  of  land  as  pas- 
sageway.   16-846. 

—  oU  and  gas  lease. 

Rent  in  lieu  of  development  under  oil 
and  gas  lease  as  payable  in  advance. 
16—604:  (ease  p.  697) . 

Directing  entry  of  proper  decree  where  a 
proceeding  in  equity  to  cancel  a  min- 
ing lease  was  fully  developed  at  the 
trial.     15-697. 

Notice  by  attorneys  of  forfeiture  of  lease 
as  the  act  of  their  principal.    16-697. 

When  forfeiture  of  lease  becomes  effec- 
tive where  notice  thereof  was  mailed. 
16-597. 

Enforcement  by  equi^  of  forfeiture 
where  it  would  be  inequitable  not  to 
enforce  it.    16-697. 


MONOPOI.T. 

Grant  of,  by  carrier  to  hacks,  etc.,  see 
Cabriers. 

Power  of  muniol^paUtif  to  grant  exclusive 
right  to  remove  garbage.  lS—393 
(cases  pp.  see,  276,  280) . 


MORAI.  DEPRAVITY. 

Jmpeadiinent  «/  witness  by  expert  evi- 
dence tending  to  show  mental  or 
morai  defects.  16—932  (ease  p. 
917). 


MOBAIi  OBUOATION. 

Use  of  public  money  to  make  gift  to  indi- 
vidual, on  ground  of.     1&-1344. 


MORPHINi:. 


See  Dbuos  and  Druggists. 


BXUrORS. 


See  Infants. 


MORTGAGE. 


MISSII.E. 

lAahfUty  of  tsarrier  for  assault  on  pns- 
»enger  by'  stranger  throuHng  missile, 
16S7S,  S8S. 


♦ «  » 


MITIGATION. 

Of  damages,  see  Damages. 
*  ■ » 


MODEETCATIOir. 


Effect  of  statute  authorising  consolida- 
tion of  corporations  upon  lien  of 
mortgage.     16—1170. 

lAdbility  of  reorganized  corporation  ac- 
quiring title  to  corporate  property 
through  foreclosure  for  debts  of 
predecessor.  16—1100  (ease  p. 
1098). 


MOTORCTCI.E. 


Negligence  in  driving  at  speed  of  16  miles 
an  hour  upon  slippery  pavement  in 
crowded  street.    16-401. 


Of  judgment,  see  Judgment. 


MOVING  PICrURES. 


MONET. 

Public  money,  see  PuBUC  Moneys. 


Prejudicial  error  in  visit  by  jury,  attend- 
ed by  proper  officer,  to  moving  pic- 
ture theater.     16-917. 


MONET  IN   COURT. 


MUNIcrPAI.  CORPORATIONS. 


What  rights  are  waived  'by  insurer  uiK« 
pays  money  into  court.  16—1200 
(case  p.  1240) . 


Powers  generally. 

Mode  of  exercising  powers;  when  not  pre- 
scribed.   16-340. 
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OrdlnanoM. 

Review  of  ordinances  by  courts,  see 
Ck>uinrs. 

Uunicipal  regulations  for  retnovtU  of 
ashes  or  other  rubbish.  IB— 309 
(case  p.  804) . 

Validity  of  regrulations  as  to  garbage, 
16-889   (cases  pp.  200,  S76,  ZSO) . 

Reasonableness  of  ordinance  generally. 
15-340. 

Validity  of  ordinance  which  grants  a 
special  permit  to  hack  drivers  who 
can  procure  the  consent  of  the  abut- 
ting property  owners  to  stand  their 
vehicles  in  ttie  street.     16-340. 


»»» 


MtJBDEB. 


See  HoHiciDB. 


MUTES. 
See  DiAF  AND  Dumb. 


MUTTTAUTT. 
Of  contract,  see  Contracts. 


NAME. 
Of  corporation,  see  Corporations. 


»«» 


HARCOTXOS. 

See  Druos  and  Druggists. 
4  ■ » 


XATIOHAL  BANKS. 

See  Banks. 

HATUBAXi  OAS. 

In  mines,  see  Mines. 

4»  » 
NECESSARIES. 

Liability  of  married  woman  for, 

BAND  AND  WdS. 


NEOUOENCE. 


In  general. 

Of  bailee,  see  Bailment-. 
Of  carrier,  see  Carriers. 
Validity  of  contract  against  liability  for, 

see  Carriers;  Contracts. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Evidence  as  to,  see  Evidence. 
Of  master  or  servant,  see  Master  and 

Servant. 
Proximate  cause,  see  Proximatb  Cause. 
In  operation  of  railroad,  see  Railroads. 
In  operation  of  street  car,   see  Street 

Railways. 
Question  for  jury  as  to,  see  Trial. 
Instructions  as  to,  see  Trial. 

Necessity  of  existence  of  legal  duty,  to 
sustain  an  action  for  negligence. 
16-860. 

Contributory    negUgeaoe. 

Of  bank  depositor  as  to  forged  or  altered 
checks,  see  Banks. 

Of  passenger,  see  Carriers. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Evidence  on  question  of,  see  EmsNCC. 

Of  one  injured  on  railroad  track,  see  Rail- 
roads. 

Question  for  jury  as  to,  see  Trial. 

Effect  of  contributory  negligence  of  one 
killed  by  another  while  in  perform- 
ance of  unlawful  act  on  tatter's  lia- 
bility for  his  death.     16-237. 

Denial  of  recovery  to  one  who,  in  any 
proximate  degree,  has  consciously 
made  himself  the  instrumentality  ^ 
his  own  injury.     15-860. 

—  in  highway. 

Of  person  injured  by  defects  or  obstme- 

tions  in  highway,  see  Highways. 
At  railroad  crossing,  see  Railroads. 
On  street  car  track,  see  Street  Railways. 

Negligence  in  driving  automobile  on  a 
dark  night  without  lights.    15-894. 

_  lapntad. 

Imputing  negligence  of  parent  or  cus- 
todian to  child  in  action  by  or  on 
behalf  of  child  for  personal  injury. 
16-41*  (cases  pp.  401,  400). 

Question  whether   negligence   of   parent 

should  be  imputed  to  child  as  one  for 

jury.    15-401. 
Burden    of   proving   parent's   negligence 

which   is   sought  to  b«   imputed  to 

chUd.    16-411. 

•-  recovery  notwt'Oistandlng  eontrlb« 
ntory  negligeneet  last  clear  ehanec 

What  is  necessary  to  make  a  defendant 

liable   in,   notwithstanding  contribu- 

Hus-  tory  negligence  of   plaintiff  on  the 

theory  of  last  clear  chance.    16-117. 
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See  Biud  and  Nona;  Checks. 


KEOBOES. 


AthnUuHhiUty  of  evidence  of  good  repu- 
tatUm  for  tj^th  and  veracity  of  negro 
witness  who  has  not  been  itnpeaohed, 
16-1071. 


NEW  TRIAIk 


Review  of  discretion  as  to,  see  Affeal 

AND  EBROK. 


NONRESIDENTS. 


AdmiaHhllity  of  evidence  of  good  repw* 
tatlon  for  truth  and  veracity  of  non- 
resident witness  who  has  not  heen 
impeached.     10—1074. 

inootne  tax  on^  18—1326  (case  p. 
1919) . 

Power  of  state  to  tax  nonresidents  doing 
business  in  the  state.    15-1319. 

Validity  of  retroactive  income  tax  on  busi- 
ness conducted  by  nonresident  with- 
in the  state.    16-1319. 

Effect  on  remainder  of  income  tax  law  of 
invalid   discrimination    against 
resident    16-1319. 


non- 


♦  «» 


NOTES. 

See  Bnxs  and  Notbs. 


IfecesaOy  of  noMoe  to  term*nat0  fh» 
rights  of  the  purchaser  of  timber 
upon  failure  to  remove  it  within  a 
reasonable  Ume,     IS— 110, 

Necessity  of  notice  of  the  inJwnoMon  to 
maJee  violation  thereof  by  one  not 
a    party    to    the    euit    a    contempt. 

la-aos  (CMC  p.  asa). 

Necessity  that  insurance  company  be  no- 
tilled  of  intended  autopsy  under 
policy  providing  for  autopey. 
18-618. 

Necessity  of  notice  to  master  that  timbers 
are  needed,  under  statutes  renting 
to  duty  of  employer  as  to  timbering 
mines.     16-146*. 

Snfldeney. 

Service  of  notice  to  modify  decree  in  re- 
spect of  alimony  upon  the  attorney 
who  represented  the  adverse  party 
in  the  suit.     16-627  (ease  p.  620) . 

Suffleienoy  of  notice  of  injunction  suit  to 
make  violation  thereof  by  one  not  a 
party  to  the  suit  a  contempt.  16—400 

(case  p.  asa). 

Sufficiency  of  notice  to  master  that  tim- 
bers are  needed  for  mine.    16—1460 
I  -1469. 

ESaet  of. 

Xffect  of  Tenowledge  of  eonditione  apt  to 
cause  assault  on  liability  of  carrier 
for  assault  on  passenger  by  third 
person.     10—874. 

Bffect  of  knowledge  of  previous  alterea- 
tion  or  disorder  on  carrier's  liabil- 
ity for  assault  on  passenger  by  third 
person.     18—878. 

Bffeet  of  em/ployer's  knowledge,  actual 
or  conetruotlve,  of  the  need  for  tim- 
bering, on  his  duty  teith  respect  to 
the  tlnHtering  of  a  m4n«.    10—1888. 


<»» 


««» 


NOTIOB. 

In  ceneral. 

As  element  of  crime,  see  Criminal  Law. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Record  as  notice,  see  Rbcobds  AND  Rb- 

coBoiNO  Laws. 

Failure  to  file  notice  of  intention  to  take 
advantage  of  Joint  resolution  of  Con- 
gress suspending  assessment  work 
on  mining  claims.    15-937. 

When  forfeiture  of  lease  becomes  effec- 
tive where  notice  thereof  was  mailed. 
15-697. 


NTTISANCE8. 

Power  of  municipality  as  to,  see  Munici- 
pal Corporations. 


*»» 


OATH. 

Effect  of  judge's  oath  to  support  state 
Constitution  to  absolve  him  from  the 
duty  of  upholding  the  Federal  Con- 
stitution if  it  conflicts  with  the  Coo- 
stitution  of  the  state.    16-326. 
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Of  banks,  see  Banks. 

Ot  corporation,  generally  see  Corpora- 
tions. 

0f  club,  see  Clubs. 

Liability  for  libel  or  slander,  see  Lebez. 
AND  Slander. 


♦  ■» 


Ollh 

In  mines,  generally,  see  Minus. 


■■***■ 


OMNIBTJB. 

See  Hacks  and  Cabs. 
■ »«» 


OPIATES. 

See  Drugs  and  Druggists. 


See  Evidence. 


PARTIES. 


To  criminal  offense,  see  Criminal  Lhw. 

Bierht  of  child  who  consents  to  an  agree- 
ment for  transfer  of  his  custody  to  a 
relative  in  consideration  of  the  tat- 
ter's promise  to  leave  him  property 
at  death,  to  enforce  the  contract. 
16-213. 


PARTITION. 


Right  of  purchaser  of  standing  timber  to 
be  removed  within  a  specific  time  to 
have  the  land  sold  for  partition 
after  the  expiration  of  such  time. 
16-23. 


OPINION. 

As  evidence,  see  Evidence. 
♦-•-• 


ORAI.  EVIDENCE. 

As  to  writing,  see  Evidencb. 
« ■ » 

OVEROROWDINO. 

See  Crowding. 

*»♦ 


OVERDRAFT. 


See  Banks. 


4  ■  » 


PARENT  AND  CHXLD. 

Custody  and  support  of  infants,  see  In- 
fants. 

Imputing  negligence  of  parent  to  child, 
see  Negligence. 


Adoption. 

eritanc< 
dren,  see  Descent  and  Distribution. 


Inheritance  by  or  through  adopted  chil- 
I  Be 


Kffeot  of  fanure  to  comply  uiith  terms  of 
an  adoption  statute  on  validity  of  an 
agreem.ent  to  leave  property  to  chttd 
in  consideration  of  the  surrender  of 
Us  custody.     IS— 233. 


PARTNERSHIP. 


lAdbiUty    of    corporation    succeeding  to 

hxisiness  of  partnership  for  debto  of 

predecessor,     16— 1 126. 
Bight  of  partner  to  recover  eompenaiMom 

for  injuries  under  Workmen's  Ooa»- 

pensaUon  Act.    16—12SS. 


PART  PERFORMANCE. 

Under  Statute  of  Frauds,  see  CONTKAcn. 
Recovery   on   part   performance   of  con- 
tract, see  Contracts. 


*»» 


PASSBOOK. 

Examination    of,     by     hank    depomtter. 
16-169. 


♦  «» 


PAYMENT. 

Of  check,  see  Banks. 
Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


PENALTIES. 


Applicability  of  penal  statute*  to  mO- 
road  receivers.  16—1878  (oases  pp. 
laeo,  1367). 
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Charginjg;  corporation  taking  over  th« 
business  of  another  with  statutory 
penalty  for  failure  of  the  latter  to 
settle  a  claim  accruing  before  trans< 
far  of  property.     16-1090, 


PENS. 

Stockpena,  see  Stockpens. 
♦  «» 


PXNSIOHS. 


CotutituUonalttt)  of  atatutea  providing  f»r 
pensions  for  soldiers.     16—1369. 

Distinction  between   bonus  and  pension. 
16-1344. 


PEBFOBM&NGE. 


Of  contract,  see  Ck>NTRACTS. 

Part  performance  of  oral   contract,  se« 

Contracts. 
Specific   performance,   see  SPECIFIC   Peb- 

FOBMAMCE. 


<  ■  » 


PERJITRT. 

May  eon-viction  of  perjury  rest  on  eir- 
eumxtantial  evidence.  1&—634  (case 
p.  999). 

Instructions  in  prosecution  for.     15-829. 
Evidence  in  prosecution  for.    16-629. 


PERSONAI.  nrjURIES. 

To  passenger,  see  Cabbiebs. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws. 

To  servant,  see  Master  and  Servant. 

In  highway,  see  Highways. 

Proximate  cause  of,  see  Proximate 
Cause. 

On  railroad  track,  see  Railroad. 

On  street  railway  track,  see  Street  Rail- 
ways. 

In  general,  see  Negligence. 

Evidence  of  declarations  as  to.     16-1636. 


PXaiSONAI.  PROPEKTY. 

Damages  for  injury  to,  or  taking  or  de- 
tention of,  see  Damages. 
Sale  of,  see  Sale. 


•BVtBXXVEmB.. 


See  On.. 


<«» 


PHYSICIANS  ANB  SURGEONS. 

Privileged    communication    to,    see    En- 

DENCB. 

Contracts  iHtb  physicians  as  teithin  the 
rule  tchich  requires  one  to  use  rea- 
sonable effort  to  obtain  ottier  employ- 
ment in  order  to  mtntmi»e  damages 
front  breach  of  eontraet,    16—709. 


♦  »» 


PLEADING. 

Variance  between  pleading  and  proof,  see 

Evidence. 
In  criminal  prosecution,  see  Indictment, 

ETC. 

Conolnsions. 

Refusal  to  consider  mere  conclusions  or 
declarations  of  admissions  in  regard 
to  facts.    16-1098. 

Amendment. 

Of  indictment,  see  Indictment. 

As  to  nesUgeace. 

Sufficiency  of  oom,plaint  in  action  based 
on  breach  of  master's  statutory  duty 
as  to  timbering  mine.     16—148S. 

Defendant!'  pleadlnca. 

Pleading  in  bar  to  a  declaration  for  dam- 
ages for  failure  to  issue  insurance 
policy  before  death  of  the  applicant 
as  a  waiver  of  objection  that  no  right 
of  action  accrued  to  the  administra- 
tor.    15-1021. 

Necessity  of  pleading  custom  or  usage. 
16-678. 

Demurrer. 

Demurrer  to  evidence,  see  Tbial. 


PLEDGE 


AND      COI.X.ATERAII 
CURITY. 


SE- 


Effect  of  pledge  of  assets  of  corporation 
to  new  corporation,  agreeing  to  dis- 
charge liabilities  of  the  former. 
16-1104. 


Thti  dash  In  each  citation  stands  for  AXJR. 
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Liability  of  corporation  holding  first- 
mortgage  bonds  of  anoUier  corpora- 
tion as  collateral  for  its  guaranty  of 
other  bonds  of  such  company  upon 
the  bonds  held  as  collateral  when 
they  are  sold  to  third  persons.  16- 
1098. 

Effect  on  liability  of  accommodation  mak- 
er of  note  to  payee's  release  of  col- 
lateral to  the  one  for  whose  accom- 
modation the  signs  the  note.    15-430. 


POUOE. 

lAabttttif  of  carrier  for  aesautt  en  fNie- 
senger  by  policeman  or  other  officer 

of  the  law.   lesae. 

Power  of  public  service  commission  over 
rates  as  affecting  franchise  provision 
requiring  street  railway  to  cany 
policemen  free  of  charge.     16-1194. 


VOUOB  POWEB. 


See  Ck>NSTiTiiTiONAL  Law. 
« I » 


POSSESSIOH. 


Presumption  and  burden  of  proof  from, 
see  Etidencs. 


POSTOFPZOE. 


When  forfeiture  of  lease  becomes  effective 
where  notice  thereof  was  mailed. 
16-697. 


PBESXTMPTIOHS. 


On  appeal,  see  Appeal  and  Error. 
In  general,  see  Evidencb. 


PBUrCIPAX.  AND  ACGESaOBT. 

See  Criminal  Law. 


»«» 


PBXHCIPAXt  AND  AGEHT. 

I*  tenermL 

Agents  of  bank,  see  Banks. 
Forgery  by  ag:ent  of  checks  or  indorse- 
ments thereon,  see  Banks. 
Insurance  agents,  see  Insurance. 


Violation  of  injunction  by  one  not  a  partft 
to  the  anit,  but  acting  ma  agent  of  m 
party,  as  contempt.    16—389. 

Agency  as  question  for  jury.     16-881. 

Antliorlty. 

Of  agent  of  bank,  see  Banks. 

Of  insurance  agent,  see  Insurancb. 

Question  for  jury  as  to.    16-881. 

Authority  of  agent  to  contract  for  th* 
cleaning  of  the  outside  of  a  buildbig 
where  ne  had  authority  to  contract 
for  repairs  thereon.    1&-732. 


#»» 


PRINCtPAI.  Aim  SUBETT. 

Surety  on  bail  bond,  see  Bail  and  Rxooo- 

NIZANCE. 

Effect  of  Negotiable  Instruments  Act  to 
supersede  the  law  of  suretyship  as 
theretofore  applied  to  negotiable  in- 
struments.   15-430. 


PBXVILEOED  GOMMnnZCATIORB. 

Evidence  of,  see  Evidence. 

In  libel  catoi,  see  Libel  and  Slander. 


♦-•-• 

PBOPESSIONAX.  MEH. 

Contracts  with,  ae  wtthin  the  rule  wMeh 
requires  one  to  use  reasonable  effort 
to  obtain  other  employment  in  order 
to  minimize  damage*  fron%  breach  of 
contract.     IS— 709. 


♦  «» 


PBOMI8SORT  XOTE8. 

See  Bills  and  Notes. 
« » > 

PBOOPS  OF  uoaB. 

See  Insurance. 


4«» 


PBOPEBTT. 

Landlord's  liability  for  injury  to  tenants 
property,  see  Landlord  and  Tsnant. 


PBOPS. 

Master's  daty  as  to  mine  props,  see  Mas- 
ter AND  Servant. 
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PROSEOtJTINO  ATTOBNETS. 

See  District  and  Pbosecutinq  Attor- 
neys. 


*«» 


raOSPECTINO  TUNHEUL 

See  TUMNELa. 

<«» 
PBOSTXX  U  TXOli; 

Honse  of,  see  Disobdeblt  Hovso. 


PBOZnCATE  OAV8B. 


PTTBLIC  SCHOOLS. 

See  Schools. 


PUBUO  SERVICE  COBPOKATIOm. 

See  also  Carriers;  Gas;  Railroaos; 
Street  Railways;  TiXEGaAPHs; 
Telephones;  Waters. 

PrancAtee  proviHon  for  free  or  redweed 
rates  by  public  aenHee  oorporaUon  a» 
vithln  oonstitutional  or  statutory 
proviaton  jtroMbiting  disorimtiuMan. 
16-1200  (c4xae  p.  1194). 


♦  »» 


PVBIJO  VTZUTIES. 

See  PuBUc  Sesticb  Corporations. 


Proximate  cause  of  injury  to  person  on 
railroaa  traeh  in  absence  of  forward 
light  on  ear  or  train  preceding  «•»• 
ffine,  or  on  engine  running  baoh- 
ward.     16—1SS4. 

Proximate  cause  of  death  of  insured 
where  an  accident  sets  in  action  a 
latent  and  inactive  disease.    16-605. 


PUBLIC  MONEYS. 

Constitutionality  of  statutes  providing 
for  bounty  or  pensions  for  soldiera. 
16-1869  (case  p.  IS**) . 

Validity  of  appropriation  of  public  money 
for  private  individuals.     15-1344. 

Validity  of  payment  by  state  to  individ- 
ual  in  reco^ition  of  a  moral  or 
equitable  obligation.     15-1344. 


PUBIJO  POLIOT. 

As  to  contracts  generally,  see  Contracts. 
<«» 


PTTBPOSE. 


For  which  public  money  may  be  used,  see 

PuRUC  Moneys. 
For  which  taxing  power  may  be  exerciae^ 

see  Taxes. 


QVABBIES. 

Contracts  relating  to  qtutrries  as  iettM« 
tli«  rule  which  reifuires  one  to  use 
reasonable  effort  to  obtain  other  em- 
ploymen*  in  order  to  minimise  datn- 
ages  from  breach  of  eontract, 
10-769. 


*** 


QVASHnro. 

Of  indictment,  see  Indictusnt,  ito. 


* «» 


QUIETINO  TITL& 

See  Cloud  on  Title. 


PUBLIC  PVBPOSE. 

Purposes  for  which  public  funds  may  be 
used,  see  PUBUC  Moneys;  Taxes. 

Power  of  courts  to  interfere  with  legisla- 
tive declaration  that  bonus  to  soldiers 
is  a  public  purpose.    16-1344. 


BACE  SEOBEOATIOK. 

Effect  of  failure  to  separate  white  and 
colored  passengers  on  carrier's  lio- 
bilitj/  for  assault  on  pansenger  by  del- 
icto passenger.     16—SS4. 


Tlie  dash  in  eaoli  citation  stands  for  A.L.B. 
16  A.L.R.— 100. 
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Carrlefa  duty  as  to  racka  in  atocle  pen*. 


KAIUtOADS. 


Consolidation  of,  see  Corporations. 
Receiver  for,  see  K£Ceiv£RS. 

Lease  of. 

Liability  of  lessee  of  railroad  far  debts 
of  predecessor.    IS— lies. 

Injuries  to  persons  on  or  near  traeka. 
Proximate   cause  of   injury,  see   Prozi* 
MATE  Cause. 

Duty  to  have  forward  light  on  car  or 
train  preceding  engine  or  on  engine 
rmnning  backwards.  16—1629  (case 
p.  16S6) . 

—  at  erosslac. 

Contributory  negligence,  see  infra. 

Liability  of  railroad  for  injury  due  to 
road  vehicle  running  into  train  or 
car  standing  on  Mghway  ctvseing. 
1S—901  (case  p.  S94) . 

Duty  to  have  forward  light  on  ear  or 
train  preceding  engine,  or  on  engine 
running   backward.     16—1S27. 

Duty  of  railroad  company  to  warn  of 
presence  of  cars  standing  on  highway 
crossing.     16—902  (case  p.  S9i) . 

Right  of  engineer  to  assume  that  the  driv- 
er of  horses  seen  approaching  the 
track  will  not  attempt  to  cross  in 
front  of  engine.    16-117. 

Absence  of  light  or  warning  signal  when 
a  train  is  blocking  a  highway  at 
night,  as  establishing  negligence.  15- 
894. 

Liability  of  receiver  to  penalty  for  diso- 
bedience of  statute  as  to  giving  of 
signals  at  crossings.     15-1360. 

^  coatrllmtory  neKllgenee. 

<}ontrlbutory  negligence  of  one  injured 
by  failure  of  railroad  company  to 
have  forward  light  on  car  or  train 
preceding  engine,  or  on  engine  run- 
ning backtcard.    16—1636. 

Attempting  to  drive  team  across  track 
ahead  of   oncoming  train.     15-117. 

Failure  of  automobile  driver  to  stop  his 
machine  after  discovering  that  his 
way  is  blocked  by  a  standing  train. 
16-894. 


Evidence  of  former  attempts  by  defend- 
ant, in  prosecution  for  attempt  to 
commit  rape  on  female  under  age  of 
consent.    16-917. 


BATES. 

Of  carriers,  see  Carriers. 

Gas  rates,  see  Gas. 

Telephone  rates,  se«  TXLEPHONBL 

Water  rates,  see  Waters. 

Of  irrigation'  company,  see  Waters. 

In  general,  see  Pubuc  Sebticb  Cojuosa- 

TIONS. 


BEAL  PBOPEBTT. 

Oral  contract  as  to,  see  Contracts. 
Interests  of  cotenants,  see  Cotbnanct. 
Deeds,  see  Deeds. 
Injunction  against  injury  to  or  treaptaa 

upon,  see  Injunction. 
Mortgage  on,  see  Mortgage. 
Partition  of,  see  Partition. 
Records  of,  see  Records  and  BBOOBomo 

Laws. 
As  to  timber,  see  Timber. 
Trespass  on,  see  Trespass. 
Sale  of,  see  Vendor  and  PuBCHAaBL 


BEASONABXX  DOUBT. 


Effect  of  giving  instruction  as  to 

able  doubt  on  duty  of  court  in  crin^ 
inal  case,  in  absence  of  request,  to 
charge  with  respect  to  oircumtttmn 
tial  evidence.     IS—IOSO. 


#»» 


REASOHABUBinBSS. 

Of  carrier's  rates,  see  Carriers. 

Of  ordinance,   see   Municipal   Cobfora- 

TIONS. 


BECAUk 

See    Initiative,   Referendum    anb   Re- 
call. 


BECEIVEBS. 


lAabiUty  of  corporation  acquirtno  titte 
to  property  of  other  corpnratton 
through  judicial  sale,  for  debt  or  tto- 
bility  incnirred  by  receiver  of 
cessor.     15—1147. 
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ApplicaJMUtf  of  penal  statutes  to  raUroad 
receiver*.  16—1S7S  (etiaea  pp.  1300, 

laei). 

Right  of  the  owner  of  the  soil,  who  has  no 
title  to  the  timber,  to  a  receiver  to 
take  possession  of  the  timber,  the 
right  to  cut  which  is  claimed  by  a 
stranger.    16-1. 

Power  of  state  to  impose  a  penalty  on  • 
railroad  receiver  appointed  by  a  Fed- 
eral court.    16-1367. 


4«» 


RECOOmZANCE. 

See  Bail  and  Recognizance. 


RECORDS  AlO)  RECORDIKO  I.AWS. 

Duty  of  purchaser  of  property  to  take  no- 
tice of  the  terms  of  a  recorded  con- 
tract for  the  sale  of  standing  tim- 
ber.    16-19. 


♦  »» 


RE.EXAMINATIOK. 

Of  witness,  see  WrrNESSES. 

REIXVANCY. 

Of  evidence,  see  Evidencb. 

•  ■  >  ■ 


RENEWAI. 


8f  note,  see  Bills  and  Notes. 
f  i 


insurance   contract,   see   INSUBANCB. 
•  ■ » 
RENT. 


Liability    for,    generally,    see    Landlobd 
AND  Tenant. 


RENTING  ON  SHARES. 

See  Landlord  and  Tenant. 

« I » 

REORGANIZATION. 

Of  corporation,  see  Corporations. 


REPAIRS. 


Duty  of  landlord  and  tenant  m  to,  see 
Landlob»  and  Tenant. 

lAabOUy  of  garage  keeper  to  owner  of 
ear  for  defective  repair,  or  damage 
to  car  during  repairs.     16—091. 

lAahility  of  garage  keeper  to  oumer  of 
car  for  delay  tn  making  r^aaire, 
10-09*. 

**» 


REPETITION. 

Of  instructions,  see  Trial. 


REPUTATION. 

Evidence  of,  see  Evidencb. 


REQUISITION. 


Sights  of  parties  to  contract  where  mife- 
jeet'tnatter  of  the  contract  or  means 
of  pevfoiTnance  has  been  requisi- 
tioned for  war  purposes.    16—1619. 


RESCISSION. 

Of  contract,  generally,  see  Contbactb. 
e  ■ » 
RESERVATIONS. 

In  deed,  see  Deeds. 


RES  GESTiE. 


See  Etidencb. 


4»» 


RESPONDEAT  SUPERIOR. 

See  Master  and  Servant. 
« « » 

RETRACING. 

Effect  of  retracing  of  his  signature,  at  the 
request  of  the  payee,  by  one  signing 
a  note  as  a  witness  to  change  ius  re- 
lation to  the  note.    15-192. 


The  daah  la  each  oitatioB  stands  for  A.I1.R. 


Digitized  by  VjOOQIC 


1588 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[15  AX.R. 


BOBBERT. 

Liability  of  carrier  for  robbery  of  a 
passeng^er  riding  in  a  freight  car  to 
care  for  his  stock,  by  an  intrudar. 
l&-«64. 


KuvBTam 


statutory  or  municipal  regulations   for 
removal  of.    IS— 309  (caae  p.  804). 


8GHOOIJB. 

Interruption  of  school  session  as  affect- 
ing contract  other  than  vith  teaAer. 
16-726  (cases  pp.  710,  719; . 

Recovery  nnder  Workmen's  Compensa- 
Act  for  injury  to  teacher.  15-679, 
726. 

Right  on  one  contracting  to  convey  papila 
to  and  from  school  during  school 
year  to  recover  compensation  during 
a  period  of  suspension  of  the  school 
by  order  of  the  board  of  health.  15- 
715,  719. 


BUirWATS. 

Carrier's  duty  oa  to  rwniMiir*  in  stoefe 
pens.    10—211. 


♦  »» 


BAZ.ABXE8. 

Deduction  of  salaries  in  computing  eoeetse 
or  income  tax  on  corporations, 
16-1310  (ease  p.  1818). 


4»» 


Of  corporata  stock,  see  Corporations. 
Judicial  sale,  see  Judicial  Sale. 
Specific    performance    of    contract,    sm 

Spkcific  Performance. 
Taxation  of  profits  from,  as  income,  see 

Taxes. 

Bights  of  parties  to  contract  performanee 
of  tefclefc  is  interfered  with  by  tear 
condtHons.     16-1620. 

Inadequacy  of  price  as  ground  for  setting 
•aids.    16-789. 


SAUBSMEB. 


Contracts  with,  as  within  the  rule  whieH 
requires  one  to  use  reasonable  effort 
to  obtain  other  employment  in  order 
to  minimize  damages  front  breach  of 
contract.     18—771. 


BOTEVOB. 
Judicial  notice  as  to  scientific  things.    U- 


#«» 


BEOREOATIOH. 

See  Race  Sbgrboation. 

« ■  > 

SELF  DEFEB8E. 

Commission  of  homicide  in,  see  HomCTO. 

» » » 


■EPABATIOB. 

See  Divorce  and  Separation. 

SERVICE. 

Of  process,  see  Writ  and  PEOCia& 


SEBVICES. 


Contract  for,  generally,  see  WOBK 
Service. 


SETTLEMENT. 

See  Compromise  and  Settixmknt. 


SANITT. 


8BABEHOLDER& 


See  Incompetent  Persons. 


See  Corporations. 
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SHIPPER. 

UoMUty  Ivr  injury  to  shipper  accom- 
panying atocfc  by  condition  of  atoofe 
yard*  or  pens.    10—211. 

Shipper  riding  with  stock,  as  ■  passenger. 

15-864. 
Uabilitv  of  carrier  for  assault  upon  and 

robbei^  of  a  shipper  riding  in  freight 

car  with  his  stock,  by  an  intruder. 

15-864. 


♦  *» 


SHippuro. 

Wbtghtm  of  partie»  to  eharter  party  tofcoro 
the  performance  of  the  contratA  i* 
interfered  voith  or  prevented  by  \joar 
eondltion*  or  acta  of  gavemment  <n 
prosecution      of     yMtr.       16—1S14, 

laso. 


At  railroad  crossing,  see  Railboadb. 
«i » 
8I.AHDEB. 
See  Lmm.  and  Slandeb. 


SLEEPIHO   AKD    OHAXB   OAKS. 

LlabiUty  of  sleeping  oar  company  for  a»- 
sduM  on  passenger  by  third  person. 
18-879. 


SPECIFIC  PEBFOBMAHCE. 

KfFect  on  right  to,  of  remedy  at  law.  15- 
1083. 

Eflfect  of  insolvency  of  seller  on  right  to 
specific  performance  of  contract  of 
sale.     16-1088. 

EflFect  of  contract  of  re-sale  on  right  to 
specific  performance  of  contract  for 
purchase  and  sale.    15-1083. 

Coniract  for  purchase  of  coal  to  be 
shipped  in  instalments.     16-1083. 

C<«tract  requiring  the  exercise  of  me- 
chanical skill  and  continuous  over- 
sight.   16-1083. 


*»» 


SPEED. 


Driving  motorcycle  at  speed  of  16  miles 
an  hour  on  slippery  pavement  in 
crowded  street.    lo-401. 


*«» 


STATE.     . 

Bonds  of,  see  Bonds. 

Application   of   Federal   Constitution  to, 

see  Constitutional  Law. 
Appropriations  by,  see  Public  Moneys. 

Validity  and  effect  of  provisions  limiting 
the  power  of  courts  to  declare  a  stat- 
ute unconMtitutional.  16-381  (case 
p.  390) . 

Invalidity  of  any  provision  of  state  Con- 
stitution which  is  contranr  to  the 
Federal  Constitution.    16-326. 


SOCIAIi  cruB. 


«»» 


See  Clubs. 


#«» 


gOLDIEBS. 


In  general,  see  Abbtit  and  Natt, 
Bounties  to,  see  Bounties. 
Pensions  to,  see  Pensions. 


soucrmio  bttsihess. 

Grant  of  exclusive  privilege  as  to,  see 
Carriers. 


SPEOIAI.  XNTEBBOOATOBIE8. 

See  Trial. 


STATED  Aooouirr. 

See  ACO0UNT& 

♦«» 

STATUTE  OF  FBAVDS. 

See  Contracts. 

*■» 

STATUTES. 

Review  of,  by  courts,  see  COUKIS. 

Partial  InvaUdlty. 

Effect  on  remainder  of  income  tax  law  of 
invalid  discrimination  against  non- 
residents.    15-1319. 


The  dash  Im  eaoh  eltatlon  ataadB  for  AXJt. 
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OoM«tfMUe». 

Construction  of  statutes  relating  to  par- 
ticular snbjects,  see  those  snbjecto. 
Cionstraction    of    Constitution,    see    CON- 

8TITUTI0NAI.   LaW. 

Omsidering  the  objects  of  the  enactment 
of  a  statute,  its  purpose,  and  the  ap- 
propriateness of  the  language  used  to 
the  supposed  purpose.    16-726. 

Giving  interpretation  which  best  com- 
ports with  reason  and  justice.  16- 
v37. 

—  ■trtot  or  Ii1i«ral  oonstmotioB. 
Workmen's  Compensation  Act.     16-676. 


STRICT  OOVSTRirOTIOX. 

Of  statute,  see  Statutes. 


STRIKE. 

Effect  on  UaMUttf  for  assauU 

ger  of  knowledge  Outt  thera 
strikers  and  atrOee  JfreaJeerm  ok 
train.     1S-S7*. 


SirPREBfE   001TRT   OF 
STATES. 


THB   UBITICO 


STIFUIJiTZOV. 

Power  of  counsel,  by  agreeing  that  there 
is  only  one  issue  for  consideration  on 
appeal,  to  preclude  the  court  from 
considering  other  issues  shown  by  the 
vecord.    16-726. 


Jurisdiction  on  appeal,  see  Apfs&l 
Error. 


STTRREITDER. 


Of  principal  by  sureties  on  bail  bond. 
Bail  and  Recognizance. 


STOCK. 

Live  stock,  see  Animals. 
Corporate  stock,  see  Corporations. 


#« » 


STOCKBROKERS. 

See  Brokers. 


STOCKYARDS  AXO  PENS. 

Carrier's  duty  as  to,  see  Carriers. 
♦  «» 
STREET  RAILWAYS. 

la  geaeral. 

As  carriers,  see  Casriers. 

Negligence  of  motorman  in  failing  to  see 
automobile  attempting  to  cross 
tracks.    16-406. 

Contrlbntary  negligence. 

Negligence  in  stopping  automohtle  on 
street  oar  trade  for  purpose  of  taking 
on  or  letting  off  person.  16—230 
(ease  p.  23*) . 

Contributory  negligence  of  driver  of  au- 
tomobile struck  by  street  car.  16- 
236,  406. 

Negligence  of  woman  in  remaining  in  au- 
tomobile which  her  husband  has 
stopped  on  street  car  tracks  to  dis- 
charge other  passengers  in  the  car. 
16-234. 


SITRinVAX. 


Survival  of  right  to  compensation  under 
WorTemen's  Compensation  Acta,  «<pe» 
the  death  of  the  person  entitled  to  the 
award.  lH—SSi  (cases  pp.  798,  7P0, 
810,  817). 


*  »» 


TAXES. 


In  generaL 

As  afFecting  commerce,  see  Comhercs. 

Power  of  state  to  tax  nonresidents  doinc 
business  in  the  state.     16-1319. 

For  irhat  pnrpose. 

Constitutionalitif  of  statutes  providimo 
for  hountif  or  Itonus  for  soldiers. 
16-1369  (case  p.  13**). 

VTbo  mnst  pay. 

Ijiability  of  corporation  aeq[uiring  prop- 
erty of  another  for  taxes.     16—1177. 

Income  tax. 

As  affecting  commerce,  see  Commerce. 

Income  tax  on  nonresident.  16—1880 
(case  p.  1319). 

Accretions  of  value  determined  by  aato 
nn  income.   IB— 1311  (ease  p.  1806) . 

Deduction  of  salaries  in  computing  in- 
come tax  on  corporations.  16—1810 
(case  p.  1313) . 
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Appellate  jurisdiction  of  Federal  Su- 
preme Court  in  case  involving  consti- 
tutionality of  income  tax  law.  15- 
1306. 

Effect  on  remainder  of  income  tax  law  of 
invalid  discrimination  against  non- 
resident.   15-1319. 

Power  of  testator,  by  declaring  in  his  will 
that  accretions  of  selling  values  shall 
be  considered  principal,  to  render 
such  items  nontaxable.     15-1305. 

Testamentary  trustee  as  a  taxable  person 
within  meaning  of  income  tax  law. 
1&-1305. 

Meaning  to  be  given  to  word  "income." 
15-1305. 

Tax  on  income  from  sale  consummated  in 
foreign  country.    16-1319. 

Validity  of  retroactive  income  tax  on  busi- 
ness conducted  by  nonresident  within 
the  state.    15-1319. 

—  donUe  tazation. 

Ineotne  tax  on  nonresident  aa  Oouhle 
taxation,    16—1334. 


TEACHEBS. 


gee  Schools. 


♦  «» 


TEAMING  AND  TBITCKXHO. 

Oontraeta  for  teams  and  trayisportation 
as  tetthin  the  rule  which  requires 
one  to  use  reasonable  effort  to  obtain 
otiier  emplojfmetit  in  order  to  mini- 
mize damages  from  breach  of  con- 
tract.    16-768   (case  p.  7*9). 

Measure  of  damage  for  breach  of  contract 
to  utilize  teams  to  be  furnished  for 
trucking.    15-749. 

Duty  of  one  contracting  to  furnish  teams 
for  trucking  to  endeavor  to  minimize 
damages  from  breach  of  contract  to 
utilize  the  teams.    15-749. 


TEIJEFHONES. 


Franchise  proviHons  for  free  or  reduced 
rates  as  within  constitutional  or  stat- 
utory provision  prohibiting  diserim- 
tnation.     15-1300. 


♦  »» 


TENANCY  IN  COMMON. 

See  Cotenancy. 


TENANT. 

See  LandI/ORd  and  Tenant. 


TENDER. 

Authority  of  attorney  to  receive.    16-Mi. 


TERMINATIOir. 


Of  payments  under  Workmen's  Compen- 
sation Act,  see  Workmen's  CoHPsir- 

8ATI0N. 


TESTAMENTARY  TB1T8TBB. 

See  Trusts. 


*  ■  * 


THEET. 


See  Labcemt. 


♦  «» 


TnCBEB. 

Keservation  of,  in  deed,  see  DEEDS. 
Injunction    against    cutting  off,   »» 
JUNCTION. 


IM- 


Rights  of  parties  to  a  timber  contract  up- 
on failure  of  purchaser  to  remove  the 
tim.ber  within  the  time  fixed  or  with- 
in a  reasonable  time.  16—41  (cases 
VP.  1,  9,  19,  S8,  Sii,  38). 

Parol  evidence  to  show  that  one  reserv- 
ing title  to  the  timber  when  convey-- 
ing  seal  estate,  agreed  to  remove  it 
within  a  year  or  two.     15-1. 

Right  of  the  owner  of  the  soil,  who  has 
no  title  to  the  timber,  to  a  receiver 
to  take  possession  of  the  timber,  the 
right  to  cut  which  is  claimed  by  a 
stranger.    15-1. 

Aight  of  purchaser  of  standing  timber  to 
be  removed  within  a  specific  time  to 
have  the  land  sold  for  partition  a^ter 
the  expiration  of  such  time.     15-23. 

Duty  of  purchaser  of  real  estate  to  take 
notice  of  the  terms  of  a  recorded  con- 
tract for  sale  of  the  timber,  as  to  the 
time  for  removal.    15-19. 

Computation  of  time  for  removal.    15-19. 

What  constitutes  removal.     15-32,  38. 

Time  when  title  to  timber  passes  out  of 
the  vendor  on  a  contract  for  sale 
with  a  condition  for  removal  before 
a  specific  date.    15-38. 
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Duty  of  employer  as  to  timbering  of  a 
mine,  see  Master  and  Servant. 


TEBIE. 

1m  ceaoraL 

For  motion  to  dismiss  appeal,  see  Appeal 

AND  Erkob. 
For  removal  of  timber,  see  Timber. 

For  making  demand  for  autopsy  or  ms- 
KumatUtn,  under  terms  o/  M/«  or  ao- 
eident  inaurance  policy.    16—916. 

TtmelineM  of  miner's  notifloation  that 
props  are  needed  for  mine. 
16-1*79. 

Time  when  forfeiture  of  oil  and  gas  lease 
becomes  efiPective  where  notice  there- 
of is  mailed.    16-597. 

Eztensioa  of. 

Bxtension  of  time  for  removal  of  Mtrtftar 
on  salo  thereof.     16—S6. 


*  »» 


TVtVB. 

Records  of,  see  Rbcoros  and  Rxcoroino 
Laws. 


Effect  on  contract,  entire  in  its  nature,  to 
convey  pupils  to  and  from  school  dur- 
ing the  school  year,  of  the  closing  of 
the  school  for  a  time  by  direction  of 
the  board  of  health.    15-716,  7191 


TBEE8. 


See  TiiiBER. 


TRESPASS. 


Injunction  against,  see  Injunction. 

Right  of  oumer  of  land  to  maintain  mm 
action  in  treapaaa  when  ths  purchaser 
under  a  timber  contract  has  entered 
and  removed  tfco  tlniber  after  the 
time  fixed  in  the  oontraet.    ll^lli. 


TORTS. 


TBIAIh 

Witnesses,  see  Witnesses. 

Raoeptioa  of  erldtmce. 

Discretion  of  trial  judge  as  to  thas  at 

which  evidence  may   be  introdoead. 

16-917. 


Conflict  of  laws  as  to,  see  Coniuct  or 
Laws. 


statutory  Uatrtlity  of  corporation  for  torts 
of  predecessor.    16— 117  S. 

■  Liability  of  corporation  agreeing  to  as- 
eume  obligations  of  another  corpora- 
tion, uthose  property  it  oofuires,  on 
elUUms  arising  out  of  tortm. 
16-1188. 


TRABCPS. 

Duty  of  carrier  to  prevent  tramps  from 
boarding  trains.    16-864. 


TBAITSFER. 


Of  corporate  franchise,  see  Corporations. 
Of  corporate  stock,  see  Corporations. 


SmbmlssioB  of  Issnea. 

Prejudicial  error  as  to,  see  Affxal  amb 

Error. 


Buffioienoy  of  evldeBea  to  go  to  Jsry. 

SufSciency  of  evidence  to  sustain  submis- 
sion to  jury  of  question  of  voluntary 
manslaughter.     16-237. 

Sufficiency  of  evidence  to  take  to 
question  of  express  malice  in 
ease.     16-447. 


i^ 


QnestloBa  for  Jory. 

Agency.    16-981. 
Authority  of  agent.  15-981. 
Express  malice  in  libel  case.  lS-447. 
Legal  effect  of  an  instrument.    16-441. 

—  negllgeBoe. 

Care  of  depositor  in  examining  returned 

vouchers.    16-146. 
Compliance  by  master  with  statute  as  to 

furnishing  of  mine  props.    1&-142S. 
Question    whether    negligence    of    parent 

should  be  imputed  to  infant.    16-401. 
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Dlreotioa  of  Terdlet. 

Construing  evidence  in  fhe  light  most 
favorable  to  plaintiff  in  pasBine  upon 
refusal  to  direct  a  verdict  for  defend- 
ant.   16-894. 

In  action  for  assault  on  passenger  by  fel- 
low passenger.    1&-860. 

Denmrrer  to  evideaoe. 

Drawing  every  inference  In  favor  of  the 
person  offering  evidence  which  the 
jury  might  have  drawn.    16-38. 

Special  Imterrogatorlea. 


]PliidlagB  by  ooart. 

Presumptions  on  appeal  as  to.    16-620. 

Necessity  of  formal  findings  of  fact  in  a- 
proceeding  to  vacate  and  set  aside  an 
order  theretofore  made  in  the  ease- 
16-620. 

V«raie«. 

Direction  of  verdict,  see  supra. 


TBXAL  DE  NOVO. 

See  Appeal  AND  ERiKtt. 


In  action  ba««d   on   111011161**  tftatutory 
duty  as  to  Umbering  tnlne.  16—1^99, 


TBoiraHB. 


lastrvetleBs. 

Prejudicial  errwr  as  to^  Me  Appkal  and     C^rrief*  duty  as  U  trough*  in  toOt 


—  repetltloiM. 

Refusal  of  request  sufficiently  covered  by 
instructions  given.    16-466. 


♦  ■» 


TBTTCKING. 


—  AM  wliat  matters  aeoeasary  ar  proper.      See  Tbahino  and  TBUCKINak 

Duty  of  court  in  criminal  oaae,  in  a6«  ,  ,  ^ 

aenee  of  request,  to  charge  with  re» 
epect  to  eireutnetantial  evidence. 
10-10*9  (case*  pp.  1084,  1036, 
104O). 


TRUSTS. 


la  geaeral. 


Limiting  to  issues  or  proof.    16-641. 

Refusal  of  requested  instruction  on  cir- 
cumstantial evidence,  that  it  mast 
point  unerringly  to  guilt,  and  be  ir- 
reconcilable with  innocence.    16-1040. 

Duty  to  instruct  upon  character  of  ac- 
cused.    16-1035. 

^  eorrectaera. 

Prejudicial  error  as  to,  see  Appeal  and 
Errob. 

In  action  based  on  employer's  statutory 
duty  as  to  timbertoa  mines. 
16-1491. 

Instructions  on  the  subject  of  alibi.  16-> 
465. 

Instruction  in  prosecution  for  perjury 
committed  on  the  trial  of  an  indict- 
ment for  illegal  sale  of  liquor  on  a 
certain  date,  as  to  the  effect  of  the 
jury  finding  that  the  one  charged 
with  perjury  did  not  buy  on  that 
date,  where  the  jury  found  that  he 
bought  on  other  dates.    16-629. 

Propriety  of  instruction  that  circumstan- 
tial evidence  must  point  unerringly  to 
guilt,  and  be  irreconcilable  with  in- 
nocence.   16-1040. 


lAaTMUy  of  corporaUon  acquiring  tiUe 
to  property  of  other  corporation 
through  judicial  sale,  for  deht  orlia- 
J>ility  incurred  by  trustee  for  bond- 
holders of  predecessor.    16—1147. 

Exception  from  statute  regulating  sales 
of  corporate  stock  of  persons  acting 
in  trust  capacity.     15-253. 

Applicability  to  shares  of  common-law 
trust  of  statute  prescribing  condi- 
tions for  sale  of  stock  of  cori>oration,. 
company,  or  association.    16-253. 

Testamentary  trustee  as  a  taxable  person 
within  meaning  of  income  tax  law. 
16-1305. 

Income  tax  on  gain  or  profit  derived  from 
sale  by  testamentary  trustee  of  per- 
sonal property  of  the  estate.  15- 
1306. 

Fellovrlng  trnst  property. 

Jurisdiction  of  equity  to  follow  property 
or  the  proceeds  thereof  where  plain- 
tiff's title  is  contested  by  another. 
15-9. 

Right  of  one  whose  property  has  been  ap- 
propriated by  another  to  follow  it, 
either  in  its  orig^inal  or  in  a  changed 
form,  into  the  hands  of  a  third  party. 
16-9. 
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TBUTH. 

Truth  or  belief  in  truth  of  libelous  state- 
ment, see  Libel  and  Slandes. 


TUKHELS. 


AppUealMlty  to  proapeating  tuntuHs  of 
»tatuteg  as  to  maater'a  duty  to  Uniber 


*«» 


UMBOBH  OHHiDBEII. 

See  AncBBOBN  Chiloben. 


imOEBTAIXTT     AND     INDEFINTTB- 
NESS. 

DefiniteBesB  of  contract,  see  GONTBACtB. 


UHIOIT  I,ABOB. 

See  Labob  Oroanizationb. 
« « » 

VRITXD  STATES   S17PBEME  COVBT. 

See     SXTFREMB     CODBT     OT     TBB     UNXnSD 

States. 


♦ «» 


trSAGE. 

See  Custom  or  Usage. 


VAOATZOV. 

Of  judgment,  see  Jotjgment. 


VABXAKOB. 

Between  pleading  and  proof,  see  Etidencx. 


VEmOOB  Ain>  F1TBCHASEB. 

Oral  contracts  for  land,  see  Contracts. 
Sale  under  execution  or  attachment,  see 

Judicial  Sale. 
Sale  of  standing  timber,  see  Timber. 


Does  title  to  timber  which  is  forfeited  hg 
failure  to  remove  within  tiwne  sped- 
fled,  revert  to  the  original  owner  «/ 
the  land,  or  to  the  owner  at  the  time 
the  reversion  takes  place,  where  the 
Umd  is  sold  after  the  timber  con- 
trttct  is  nutde.    16—106. 

Yiolation  of  iniunetien  by  purchaser  of 
premises  prom  defendant  in  the  suit, 
who  was  not  himself  a  party  to  the 
mtit,  as  eowtempt,    la—aftX. 


VEHTXLATIOK. 


Carrier's  duty  as.  to  ventilation  •/ 
pens  or  yards.    IS—filO. 


TEBDIGT. 
Direction  o^  see  Trial. 


♦  »» 


VESTED  UITKUE8T. 

Vested  interest  of  beneficiary  named  fa 
ben^t  certificate.    15-1240. 

Sight  to  compensation  under  Worlemenft 
Oempenaation  Act  as  a  vested  right 
which  survives  upon  the  death  of  ths 
person  entitled  to  the  award. 
1SS21  (oases  pp.  798,  700,  810, 
S17). 


VIOLATIOK  OF  £AW. 

Homicide  while  engagred  in,  see  Homicidb. 

Effect  of  violation  of  statute  or  ordinamee 
on  liability  of  railroad  oompany  for 
injury  due  to  roiid  vehicle  running 
into  train  or  oar  standing  on  highuray 
erossitig.     ie—003,  OOt. 

Right  to  assert  defense  of  assumption  of 
rislc    or    contributory    negligence   in 
case  of  breach  of  statatoiy  duty  b7 
«  master.    16-1420. 


VOTD'CHEBS. 


Bank  depositor's  duty  as  to  examination 
of,  see  Banks. 
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Of  privileged  character  of  communica- 
tions, see  Etisencb. 

My  oredttor  of  corporation  wJioae  proper- 
ty pa»ses  into  the  control  of  a  new  or 
reorganized  tympany,  of  right  to 
tfutrge  Oi«  new  corporaUon  with  Ha- 
JMI»y.    16-1192. 

Pleading  in  bar  to  a  declaration  for  dam- 
ages for  failure  to  issue  insurance 
policy  before  death  of  the  applicant 
as  a  waiver  of  objection  that  no 
right  of  action  accrued  to  the  admin- 
istrator.   16-1021. 


Application  to  receiver  of  statute  impos- 
ing penalty  on  railway  company  per- 
mitting weeds  to  go  to  seed  upon  its 
right  of  way.    16-1367. 


WIZXS. 

CotOracta  for  drilling  voella  as  toithin  the 
rule  tchich  requires  one  to  uae  rea- 
•otwUe  effort  to  obtain  other  em- 
ployment in  order  to  minimize  dam- 
ages    front     Itreaoh     of     eontraot, 

16-7  ea. 


WAB. 

Bights  of  parties  to  oontraets  the  per- 
formanoe  of  ioh<oh  ts  interfered  with 
or  prevented  by  voar  eondttions  or 
acts  of  government  in  prosecution  of 
war,    16-1612  (ease  p,  1809), 


♦  »» 


WABNnro. 

Of  danger  at  railroad  crossing,  see  Raiz>- 

BOADB. 


♦  »» 


WATEBa. 

lh»ty  of  carrier  aa  to  water  in  stock  pens 
or  yards.     16-210, 


branchiae  provisions  for  free  or  reduced 
rates,  aa  within  constitutional  or 
statutory  provision  prohibiting  dis- 
crimination.    16—1200. 

Irrtgation  eompany  as  a  public  utility 
whose  rates  may  be  regulated. 
16-1227  (case  p.  1216). 

brlgatioa,  oompanlea. 

Irrigation  company  as  a  public  utility, 
16-1227   (case  p.  1216). 


WEATHEB. 


Injury  by,  to  animal  during  transporta- 
tion because  of  condition  of  stode 
pens  or  yards.     16-210. 


WIIX8. 

Matters  concerning  executors  and  admin- 
istrators, see  Executors  and  Admin- 

ISTKATOBS. 

Vcdidity  of  agreement  to  leave  property 
to  ohtld  in  consideration  of  the 
parent's  surrender  of  its  custody. 
16-228  (cases  pp.  2 la,  216) . 

Applicability  of  Statute  of  Frauds  to 
promise  to  leave  property  at  death. 
15-213,  216. 

Right  at  child  to  enforce  contract  between 
his  father  and  another,  that  the  lat- 
ter shall  leave  him  property  at  death. 
15-218. 

Question  whether  promise  by  one  taking 
a  child  to  rear,  to  leave  him  property 
at  death,  refers  to  the  property  pos- 
sessed at  the  time  of  death  or  to  that 
possessed  when  the  agreement  was 
made.    16-218. 


WITNESSES. 


la  general. 

Right  of  accused  to  meet,  see  Criminal 
Law. 

Opinions  and  conclusions  of,  see  Evidence. 

Privileged  communication  to,  see  Evi- 
dence. 

Parol  evidence  as  to  whether  one  whose 
name  appears  on  the  face  of  a  note 
signed  as  a  vHtnesa  or  as  maher, 
16-197  (case  p.  192) . 

Competency. 

Expert  testimony  as  to  competency,  see 
Evidence. 

Use  of  drugs  as  affecting.     16—012. 

Review  of  discretion  as  to.    16-917. 
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Esaaiiiuitloa. 

Bight  on  redirect  examination  to  show 
eircamstances  mitigating  the  odiom 
of  hii  conviction  where  a  witness  on 
cross-examination  admits  that  he  has 
been  convicted  of  crime.    15-629. 

XaaveaoIuBeiit  cr  eoxroboratiom. 

Expert  testimony  to  impeach  witness,  SM 
Etidencb. 

tmipeachment  of  vHtness  fty  ahouHng  «a» 
of  drugs.     IS— 018  (case  p.  00*). 

Admiaalbaity  of  evidence  of  good  reputa- 
tion for  truth  and.  veracity  of  tettneas 
who  ha»  not  been  impeodted. 
16-1006  (caae  p.  lOeS). 

Eividenee  to  support  the  character  of  a 
witness  where  his  character  has  not 
been  attacked  by  the  adverse  party. 
15-490. 

Right  of  state  to  impeach  accused  as  a 
witness  by  showing  his  bad  character 
as  a  quarrelsome,  turbulent  citizen. 
15-1035. 

OrediliUltr. 

Expert  testimony  as  to,  see  EnraNCB. 


17se  of  druga  a»  affeetlng. 
p.  OO*) . 


16-012   (COM' 


Review  of  discretion  as  to.    16-192. 


Moron.    16-817. 
Negfotiated.    16-442  note. 
Offal.    15-287  note. 
Owners.    15-1878  note. 
Personal  injuries  arising  out  of  and  la 
the  course  of  employment^  see  Woke- 

MEN'8  COHPENBATION. 

Railroad.    15-1367;  16-1873  notei 
Railway    company.      16-1867;     16-lsn 

note. 
Refuse.    16-280. 
Regular  Army.    16-1283  nota. 
Remove.    15-32. 
Sale.    15-256;  16-264  nota. 
Unerring.    16-1040. 


WOBX  AXD  8EBTIO& 

Measure  of  damages  for  breadi  «f 
tract  for,  see  Damages. 


*«» 


WORDS  AKD  PHRASES. 


WORKMEN'S  OOBCPEirSATIOK. 

Oonatmotioii  cei^eralljr. 

Construing  compensation  law  liberally  ia 
favor  of  the  employee.     16-676. 

Construing  statute  in  harmony  with  the 
Constitution,  and  so  as  to  give  effect 
to  all  the  sections.    16-817. 

Effect  of  Compensation  Act  on  right  of 
action  for  death  resulting  from  ac- 
cident.   16-817. 


Accident.    16-576,  679. 

Action.    15-817. 

Acute.    15-1234. 

Alibi.    15-465. 

Alimony.    15-774. 

Autopsy.    15-619  note. 

Business.    15-741  note. 

Certificate  of  deposit.    15-641. 

Charge  the  jury.    15-1040. 

Child.    16-1261. 

Children.    16-1266,  note. 

Chronic.     15-1234;  15-1239  note. 

Circumstontial  evidence.    15-1034. 

Common  carrier.    15-1367;  16-1373,  note. 

Consolidation.     16-1133. 

Dissection.    16-619  note. 

Employee.    16-742  note;  15-1288  note. 

Employer.    16-746  note. 

Engage.    15-1283  note. 

Examination.    16-619  note. 

Express  malice.    15-671. 

Garbage.    16-287  note. 

Heir.     16-1266  note. 

Holder  in  due  course.    15-438  note. 

Income.    16-1306. 

Involuntery  manslaughter.    16-671. 

Issue.    16-442  note;  15-1261. 

Kindred.    15-1266  note. 

Manslaughter.    16-675  note. 

Moral  obligation.    15-1344. 


Wliat  employees  and  eaipIoyBBaBta  mr* 
'witUn  provtsloss  of  aet. 

lAabWty  of  property  owner  for  injury  to 
workmen  engaged  in  building  or  ro- 
pairing  structure.  16—7sa  (oasem 
pp.  me,  732) . 

Interest  in  the  bttsinea*  or  in  corporation 
or  flrnt  owning  the  business  aa  affect- 
ing right  to  compensation.  16—12SS 
(case  p.  1286) . 

lAabiUty  of  property  owner  for  injury  to 
teorkman  engaged  in  building  or  re- 
pairing structure  aa  affected  by  dis- 
tinction between  employee  and  inde- 
pendent contractor.     16—742. 

Effect  on  liability  of  a  merchant  for  in- 
jury to  workman  while  repairing  an 
apartment  building  maintoined  by 
him,  of  fact  that  his  business  aa  a 
merchant  does  not  come  within  tha 
provisions  of  the  compensati<»  act 
15-732. 

What  injoriea  are  witMs  aaft. 


Injury  from  aaaauU.    16—689  f< 
570,  670,  68*,  686) . 


Heavy  Italic  type  !•  nied  for  anmotationsi  roaiaa  type  for  easaa. 
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Application  of  Compensation  Act  in  case 
of  accident  resulting  in  death. 
16-817. 

Necessity  that  accident  causing  the  in- 
jury should  have  its  orig:in  in  some 
risk  of  the  employment.     16-686. 

Test  of  liability  for  injuries  arising  oat 
of  and  in  the  course  of  employment. 
16-676. 

Extaat  of  veeovery. 

Basis  for  computing  compensation  for  in- 
jnry  to  an  officer  of  a  corporation  in- 
jured while  performing  the  duties  of 
an  ordinary  employee.     16-1286. 

TennliiatloB  of  payments  liy  death. 

Survival  of  right  to  compensation  under 
tcorkmen'a  compensation  acts  upon 
the  death  of  the  person  entitled  to  the 
oicard.  X8—SS1  (cases  pp.  798, 
fOO,  SIO,  St7). 


Review  of  findings. 

Bight  of  court  to  disturb  findings  which 
are  supported  by  substantial  evi- 
dence.    16-799. 


WBiT  anh  process. 


Bervlee  of  notice  to  modtfy  decree  <n  re- 
spect of  alimony  upon  attorney  tehe 
represetited  the  adverse  party  in  the 
suit.     10-027    (case  p.  «liO). 


*•* 


TARDS. 

Stockyards,  see  Stockvakds. 


The  dash  im  each  eitatiom  stands  for  A.L.R. 
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